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Lutz  9.        •       -       •       • 
Maddock  9.    •       -       •       • 
Main,  The,  9.  Williams  (152  U.  8.  122) 
Mammoth  Min.  Co.  9.  Salt  Lake  Foundry 

ft  Mach.  Co.  (151  U.  8.  447) 
Manhanset,  The,  9.  Nelson  (Mem.)     - 
Mann  9.  Tacoma  Land  Co.  (168  U.  8. 278) 
Manuel  9.  Wulff  (162  U.  8.  606) 

Marchand,  Case  9. 

9.  Pennsylyania  R  Co.  (168  U.  8. 

880) 


1084 

274 

1085 

1076 

885 

868 

162 

1082 

1093 

1084 

1074 
266 
747 
267 
224 


195 


822 
422 

1081 
181 

1078 
616 
651 

808 
854 


729 

1076 

1090 

484 

944 
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98 

1073 

867 

518 
1088 
lOM 
896 
819 
1084 
1089 

628 
488 
674 
661 
482 
881 

229 

1078 

714 

682 

1090 

761 
"4 


Cabes  Reported. 


Marine  Ins.  Co.,  8t.  Louii,  L  M.  <&  S.  R 

Co.  «.  (Mem.)  ...  -  1081 
Marix,  United  States  v.  (Mem.)  •  -  1079 
Marshall  v.  Wheeler  (Mem.) .  -  -  -  10.':;4 
"  Mortello,  The,"  (168  U.  8  64)  -  -  65i7 
Martello,  The  v.  Willey  (168  U.  8.  04)  -  637 
'*  Martins'  Admr.  t,  Baltimore  &  O,  K 

Co."  (161  D.  8.  678)    -  811 

Martinez,  Yon  Lear  ex  ret.  Heory  «. 

(Mem.) 1081 

Mason  ••  Pewabic  Min.  Co.  (168  U.  8. 

861)  -  -  -  -  ■  745 
MassAchusetts,  Huntley  «.  (Mem.)  •  •  1083 
Massachusetts  &  8.  Const.  Co.,   Gill's 

Creek  Twp.  t.  (Mem.)  1073 

Massachusetts  Ben.  Asso.  v.  Miles  (Mem.)  1073 
Maxwell  Land  Grant  Co.  v.  Dawson  (151 

U.  8.  686)  -  -  -  -  279 
Maynard  «.  Hecht  (161  U.  8.  824)  •  179 
Meddaugh  «.  Wilson  (151  U.  8.  838)  -  188 
Memphis,  Tennesee,  ex  rel,  t.  Bank  of 

Commerce  (162  U.  8.  454)  -  511 
Mercantile  Trust  Co..  Davis  «.  -  -  563 
Reagan «.  (No.  1)  -  •  •  102S 
Beagan  v.  (No.  2)  •  -  -  1030 
Merchants  Cotton  Press  &  8.  Co.  t.  Insur- 
ance Co.  of  North  America 

(151  U.  8.  868)  ...  195 
Mertens,  New  York,  ex  ret,    «.  Cook 

(Mem.) 1078 

Metcalf  «.  Waiertown  (168  U.  8.  671)  -  861 
Mexican  International  Improv.  Co.,  Le 

Wame «.  (Mem.)  -  -  •  1074 
Meyers,  Wallace  «.  (Mem.)  .  •  •  1080 
Michigan,  Attorney  General,  «.  Flint  & 

P.  M.  R.  Co.  (152  U.  8.  363)  -    478 

Miles,  Massachusetts  Ben.  Asso.  «.  (Mem.)  1078 

Miller,  Constable  «.  (Mem.)     >  •  1079 

«.  C'Onstable  (Mem.)    -       -       -      1079 

«.  Courtnay  (162  U.  8.  172)  -        -    401 

•.  Eagle  Mfg.  Co.  (151  U.  8.  186)      121 

«.  Texas  (153  U.  8.  635)  .    812 

Texas  &  P.  R.  Co.  «.  (Mem.)     -      10«4 

Mills  «.  Winston  (Mem.)    ....  1076 

Minneapolis  &  8t.  L.  R.  Co.  «.  Parshall 

(Mem.)  ....  1074 
Minnesota  Iron  Co.,  Anderson  «.  (Mem.)  1083 
Missouri,  Duncan  o.  .  -  >  -  485 
Missouri,  E.  &  T.  R.  Co.  «.  Roberts  (162 

U.  8.  114)       -       ...    877 

Missouri,  Keokuk  &  W.  R.  Co.  «.       >       450 

Missouri  Pac.  R  Co.  «.  Baier  (Mem.)     •  1088 

«.  McFadden  (164  U.  8.  155)      -       944 

Mobile  &  O.  R.  Co.  •.  Tennesee  (158  U. 

8.486) 798 

Moline  Plow   Co.  «.  Eagle  Mfg.    Co. 

(Mem.)         ....      1078 

Monson,  Lewis «. 265 

Montana  Co.  «.  8t.  Louis  Min.  &  M.  Co. 

(152  U.  8.  160)     -        .        -       898 

Moore,  Jaeger  «. 1090 

Williamson  t>.  ....  1088 
Moran  «.  Hagcrman  (151  U.  8.  829)  •  181 
9.  Piiteburg,  C.  A  St.  L.   R.  Co. 

(Mem.)        ...       -      1079 

«.  8lurfres  (154  U.  8.  256)      .       •    981 

Moran  Bros.  Co.,  Baer«.  •       718 

Morgan  «.  Daniels  (158  U.  8. 120)    •       •    657 

9,  Halberstadt  (Mem.)  1078 

Morgan  Envelope  Co.  «.  Albany  Perfor. 

ated  Wrapper  Paper  Co.  (152 

U.  8.  425)  -  ...  500 
Morrison  t>.  Watson  (154  U.  S.  Ill)     •       937 


Morrow  «.  Cumberland  Teleph.  A  Teleg. 

Co.  (Mem.)      .        .        .        - 
Mount  Carbon  Co.,  Craig  «.  (Mem,)    - 
Murphy,  Aspley  «.  (Mem.) 

«.  Packer  (152  U.  8.  898)    - 
Mutual  F.  Ins.  Co.  v.  Insurance  Co.  of 

North  America  (151  U.  8.  868) 


N. 


National  F.  Ins.  Co.  «.  Insurance  (3o.  of 
North    America   (151    U.    8. 

868) 

National  88.  Co.,  Constable  •. 
Needles  «.  Brown  (Mem.)     ... 
Nelson,  The  Manhanset  «.  (Mem.) 
New  Jersey  Lighterage  Co.,  The  E.  A. 

Packer  ©.  (Mem.)  - 
New    Mexico,    Wade,     Ashen felter   «. 

(Mem.) 

New  Mexico  Co.,  Parish  «.  (Mem.) 
New  Orleans  v.  Benjamin  (153  U.  8.  411) 
New  Orleans  &  N.  £.  R.  Co.  «.  Thomas 

(Mem.)         .... 
New  Orleans  Canal  &  Bkg.  Co.  «.  Rey- 
nolds (Mem.)    -       .       -       - 
Newport.  Newport  Light  Co.  «.    - 
Newport  Light  Co.  «.  Newport  (151  U. 

8.527) 

Newport  News  &  M.  Y.  Co.  «.  Hendricks 

(Mem.)         .... 
New  York,  Mertens  t».  Cook  (Mem.) 
New  York  &  N.  E.  R.  Co. «.  Bristol  (151 

U.  8.  656)    - 
New  York,  L.  E.  &  W.  R.  Co.  t>.  Penn 
8ylvania(153U.  S.  628)    -      - 
«.  Peonsvlvania  (153  U.  8.  649)  • 
Nisbet,  Wool  folk  c.         .        .        .        - 
North  Dakota,  Sioeser,  Brass  r.  . 
Northern  Pac.  R.  Co.  «.  Babeock  (154  U. 

8.  190) 

Barden  ©. 

«.  Booth  (152  U.  8.  671) 
«.  Clark  (153  U.  8.  252)      - 
€.  Everett  (152  U.  8.  107)      - 
«.  Hambly  (154  U.  8.  349) 
«.  Patterson  (154  U.  8. 130)    - 
Prentice  d.    •      •       - 

Prosscr «. 

United  States  «.         -        -       - 
North  Chicago  Rolling  Mill  (3o.  «.  8t. 
Louis  Ore  <&  8.  Co.  (152  U.  a 

598) 

North  River  liridge  Co.,  Liixton  ©.     - 
Norton  «.  Jamison  (154  U.  8.  591)  • 


O. 

Odd  Fellows  8av.  Bank,  Dallemand  t. 

(Mem.)        .... 
O'Donnell,  Glasmann  v.  (Mem.) 

O'Hare,  Groat  ©. 

Ohio.  Kinder.  Eagle  Ins.  Co.  •. 
Oliver,  Zimmerman  c.  (Mem.)  • 
Oswego  Twp.,  Wilson  !>.-•• 
Overheiser,  Texas  &  P.  R.  Co.  «.  -   • 


1081 

1084 

1077 

489 

196 


195 

908 

1081 

1078 

1077 

1079 

1078 

764 

1078 

1079 
259 

259 

1082 
1073 

269 

646 

854 

1091 

757 

958 
992 
591 
706 
873 
1009 
934 
947 
862 
448 


665 

808 

1089 


1076 

1076 

1098 

778 

1074 

70 

90 


Packer,  Murphy  t . 


480 


Casks  Reported. 


Parkhurst.  Price  r.  (Mem.)  -        -  1078 

Panball,  MiDoeapolis  &  Si.  L.  H.  Co.  v. 

(Mem.)         ...        -      1074 
Patterson,  Northern  Pac.  R.  Co.  v.         ■    934 
United  States  v.  (Mem.)      -        -      lOSS 
Pennsylvania,  Brush  Electric  Light  Co.  t. 

(Mem.) 1081 

Clearfield  Bituminous  Coal  Corp.  r. 

(Mem.)  ....  1080 
Edison  Electric  Light  Co.  v.  (Mem.)  1081 
New  York,  L.  E.  &  W.  R.  Co.  tJ. 

846.  854 

PhiladelphiaCo.  «.  (Mem.)  -  1081 
Pennsylvania  Co.  r.  Campbc  1  (Mem.)  -  1082 
Pennsylvania  R.  Co.,  Marchaud  v.  -  751 
Perkins  «.  Eaton  (Mem.)  -1078 

Peter  Schoenhofe  Brew.    Co..  Consoli- 
dated Bunging  Apparatus  Co.  «. 

(Mem.) 1078 

Pewabic  Min.  Co.,  Mason «,  •        -    745 

Phelps,  Lazarus  «.--•-       863 

Rowe  V. 865 

Phenix  Ina.  Co.,  Steel «.  -  •  •  1064 
Philadelphia  Co.  r.  Pennsylvania  (Mem.)  1081 
Philes.  Uickics  v.  (Mem.)     •  •      1U82 

Pierce,  Chicago,  St.  P.  &  K.  C.  R.  Co. «. 

(Mem.) 1081 

Pirkl.  Smith©.  (Mem.)         -  -      1082 

PiilHburg.  C.  &  SU.L.  R.  Co.,  Moran  «. 

(Mem.) 1079 

Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Back- 
us (154  U.  8.  421)  1031 
Plant  Invest.  Co.  f.  Jacksonville,  T.  & 

K  W.  R.  Co.  (i52U.  8.  71)       858 
Piatt  &  D.  Canal  &  M.   Co.  v.  Dowell 

(Mem.) 1079 

Pointer  r.  United  States  (151  U.  8.  396)  -  208 
Pomona  Land  &  W.  Co.,  Loud  r.  822 

i*onder  v.  DeLaunev  (154  U.  S.  651)  •  1092 
Postal  Teleg.  Cable  Co.  v.  Churleslon  (158 

U.  8. 693)     .        .  -        871 

Power,  Lincoln  r. 224 

Preble,  Bates  r. 106 

Prentice  v.  Northern  Pac.  R.  Co.  (154  U. 

S.  16G) 947 

Prtsbrey  r.  Kline  (Mem.)     -  -      1083 

I*ress   Co.  r.    (?iiy     Bank    of    ITarlfdnl 

(Mem.)     .        -  ■        -  1077 

Presson  r.  UusspJl  (152  U.  S.  577)  559 

Price  r.  Parkhurst  (Mem.)  -  -  -1073 
Prid^'eon,  United  States  c.  -  -  -  6Jn 
Prim  lose  v.  Western  U.  Teleg.  Co.  (154 

U.  S.  1)  -  -        -    883 

Pro.s«ertJ.  Noribern  Pac.  R.  Co.  (152  U. 

S.  59)  ....        352 

Providence  Second  Nat  Bank,  Garner  v.  218 
Pueblo  Smelting  &  R.   Co.,   Keves  r. 

(Mem.) 1088 

Pullman  Palace  Car  Co.  t.  Campliell  (Not 

Officially  Reported)      -        -      1069 


R. 


Rabrer,  Wilkerson  •.  (Mem.)  -  •  1075 

Railroad  Co.  Baltimore  &  O.,  Qeriing  v.    811 

Baltimore  Belt.  Baltimore  Traction 

Co.r. 102 

Boston  &  M.,  e.  Ramsey  (Mem.)    -  1082 
Central  Ohio,  v.   Columbus,  En- 
right  (Mem.)        •        -        •      1082 
Connellsville  &  S,  P.,  v.  Baltimore 

(154  U.  8.  558)  •  1067 


Raibroad  Co.  Flint  A  P.  M..  Michigan. 

ex  rel.  Attorney  General  »  -  47? 
Illinois  Cent.,  United  Slates  r.  -  971 
Indianapolis  &  V.,  o.  Backus  (154 

U.  S.  438)    -        .  1040 

Kentucky     Cent.,    t.     Kentucky 

(Mem.) 1073 

Keokuk  &W.,i?.  Missouri  (152  U. 

8.  801)  450 

f.  Scotland  County  Ct.  (No.  1)(152 

U.  8. 817)         -        -        -  457 

«.  Scotland  County  Ct.  (No.  2)  (152 

U.  8.  818)  -         .  4."»: 

Louisville.  E.  &  St.  L.,  «.  Clarkr 

(152  U.  S.  230)        -        -  422 

Mobile    &   O.,  f>.  Tennessee  (15;j 

U.  S.  486)  ....  793 
New  Orleans  &  N.  E.  ©.  Thomas 

(Mem.) 1078 

New  York  &  N.  E.  c.  Bristol  (151 

U.  8.  550)    ....        269 
Connecticut  ex  rel.,  v.  Woodruff 

(153  U.  S.  689.)       -  .    869 

New  York.L.  E.  &  VV..  r.  Pennsvl- 

vania  (158  U.  S.  628)  -        846 

V.  Pennsylvania  (158  U.  S.  649)     -    854 
Northern  Pac,  t.  Babcock  (154  U. 

S.  190)  -        ...        958 

Barden  v, 992 

t?.  Booth  il52  U.  S.  671)  -  -  591 
«.  Clark  (153  U.  S.  252)  -  -  706 
«.  Everett  (152  U.S.  107)  .  373 
«.  llambly  (154  U.  8.  349)  -  .  1009 
V.  Patterson  (154  U.  S.  130;  -  934 
Prentice  v,  (154  U.  106)  -  -  947 
ProssertJ.  ....  3.vi 
United  States  «.  (152  U.  S.  284)  •  443 
Pennsylvania,  Marchand  v.  •  751 
Railway  Co.,  Arkansas  Central,  McKit- 

trick  V.  (162  U.  S.  473)  -  518 
Bay     City     Street,      v.     Taylor 

(Mem.) 1075 

Chicago,  M.  &  St.   P..  v.  Lowell 

(151  U.  8.  209)  -  -  -  181 
ChicHL'O,  81.  P.  &  K.  C.  V.  Pierce 

(Mem.)  ....       1081 

Chicairo.  81.  P.  M.  &  O., Angle  i?.        56 
Cincinnati.  N.  O.  &  T.  P..  Hus- 

kins  V.  (Mem.)  -  1076 

Cleveland.  C.  C.  «&  St.  L.,  c.  Back- 

us  (154  U.  8.  430)        -  1041 

Columbus    Southern,    v.    Wright 

(151  U.  8.470)         .  .    288 

Detroit  City.  v.  Detroit  (Mem.)        1084 
Galveston,  II.  &  S.  A.,  v.  Gonzales 

(151  U.  8.  496)  .  -  .  248 
Jacksonville.  T.  &  K.   W.,  Plant 

Invest  Co.  f.  -  -  -  358 
Ean.sas   City  &  8.,  Schlesinger  d. 

(152  U  S.  444)  -  .  .  507 
Louisville,  N.  O.  «Sc  T..  v.  Burnett 

(Mem.)  ....  1081 
Minneapolis  &  8t.  L.,  v.  Parshall 

(Mem.)  ....  1074 
Missouri.  K.  &  T..  d.  Roberts  (152 

U.S.  114)        .        -        -        -    377 

Missouri  Pac.  v.  BHier(Mem.)         1088 

V.  McFaddeu  (154  U.  S.  155)  -        944 

Pittsburg,  C.  &  St.  L..  Moran  ©.     1079 

Pittsburg.    C.   C.    «&  St.    L.,    «. 

Backus  (154  U.  8.  420)  1081 

St.  Louis  «&  8.  F..   V.  Schumacher 

(152  U.  8.  77)  ...    801 


Cabbb  Rbpobtkd. 


8t  Louii,  L  M.  A;  S.,  «.  Marine 

Ids.  Co.  (Mem.)  •       t081 

Texas  &?.,«.  Brick  (Mem.)  •  1084 
V.  Comstock  (Mem.)  •  -  1084 
«.  Griffin  (151  U.  8. 105)  •  -  90 
V.  Horn  (151  U.  S.  110)         -  91 

•.  Johnson  (151  U.  S.  81)  •  •  81 
•.  Laverty  (Mem.)  -  -  1085 
«.  Miller  (Mem.)  -  •  -  1084 
«.  Overbeiser  (151  B.  U.  105)-  90 

V,  Saunders  (151  U.  8. 105)  -  90 
«.  Volk  (151  U.  8.  73)   -       -  78 

«.  WatU(Mem.)-        •        -       -1084 
9.  White  (Mem.)    -        -        -        1084 
Toledo,  A.  A.  &  N.  M.,  c.  Eddy 

(Mem.)       ....        1079 
Union  Pac,  «.  McDonald  (152  U. 

8.  268)        .        -        -        .         484 
V.  Snyder  (153  U.  8.  684)    -        -    597 
Rainey  ©.  Herbert  (Mem.)    -  -      1077 

Ramsey,  Boston  &  M.  R.  Co.  v,  (Mem.)  1082 
Ray,  Harden bergh  «.-•••  98 
Raymond  v.  Reed  (Mem.)  -  -  •  1079 
Raynolds,  Brooks  «.  (Mem.)  -  •  •  1078 
Be  Bonner  (151  U.  8.  242)    -        -  149 

City  Nat.  Bank  of  Fort  Worth  (153  U. 

8.  246)         -       -       .       .       705 
Importations  of  Mdse.  by  Gustave  A. 

Jahn  &  Co.  (Mem.)        -       -  1077 
Lockwood  (154  U.  8.  116)         •  929 

Reagan  v.  Farmers  Loan  &  T.  Co.  (No. 

1)  (154  U.  8.  862)  1014 

V.  Farmers  Loan  &  T.  Co.  (No.  2) 

(154  U.  8.  420)     -        -        -      1031 
V.  Mercantile  Trust  Co.  (No.    1) 

(154  U.  S.  418)     -  1028 

V.  Mercantile  Trust  Co.    (No.   2) 

(154  U.  8.  418)     -  •      1030 

Reed,  Raymond  o.  (Mem.)  •  -  -  1079 
Reis  t.  Clancy  (Mem.)  •       •       1080 

Republic  Iron  Min.  Co.  v.  Jones  (Mem.)  1075 
Reynolds,  New  Orleans  Canal  &  Bkg.  Co. 

(Mem.) 1079 

Rhode  Island  College  of  Agriculture  & 
M.  Arts,  Brown  University  v. 
(Mem.)       ....        1084 
Richard  «.  Hedden  (Mem.)      -       -       -  1082 
Richards,  Dower  v.      -       -       -       •       305 

Mackall  v. 1089 

Richmond  Check  Rower  Co.,   Henley  e. 

(Mem.)       -        -        -        -        1074 

Richter,  Frank  «.  (Mem.)  •       •  1080 

Rigfi:les  V.  Eroey  (154  U.  8.  244)       •         976 

Ripley,  Aztec  Min.  Co.  «.  •       -80 

Roberu  «.  BoUes  (154  U.  8.  670)        -       1093 

Lakin  c  (lAlem.)  -        -        -  1077 

«.  Lewis  (153  U.  8.  367)  -         747 

Missouri,  K.  &  T.  R.  Co.  «.  •    877 

Robertson » Berbecker  v,     -       -       *         484 

«.  Chapman  (152  U.  8.  673)  •    592 

Hedden  v.         ....         257 

Herrman  v. 538 

Rubens  v,  (Mem.)  -  -  •  1075 
Rowe  V.  Phelps  (152  U.  8.  87)  -  -  865 
Royal  Ins.  Co.  o.  Insurance  Co.  of  North 

America  (151  U.  8.  368)  -  195 
Royall «.  Childrey  (Mem.)  -  1076 
«.  Greenhow  (Mem.)  -  •  1076 
Rover  «.  Sbultz  Beltine  Co.  (Mem.)  •  1075 
Rubens  v.  Robertson  (Mem.)  •  -  1075 
Runkle  v.  Burnham  (153  U.  8.  216)  •  694 
Rusa,  Carne  «. 428 


RoBseU,  Buckstaff  t .    • 
Faxon  «. 
Presson  t, 
SaltonstaU  t. 

Ryan,  Ashley  v. 


292 
1091 
669 
676 
773 


8t.  Clair  v.  United  States  (154  U.  8.  134)     986 
St.  Louis  &  8.  F.  R.  Ck>.  v,  Schumacher 

(152  U.  8.  77)  ...  861 
St.  Louis,  I.  M.  &  S.  R.  Co.  «.  Marine 

Ins.  Co.  (Mem.)  -  •  1081 
St  Louis  Min.  &  M.  Co.,  Montana  Co.  «.  898 
St.  Louis  Ore  &  8.  Co.,  North  Chicago 

Rolling  Mill  Co.  «.  -  •  565 
Salt  Lake  Foundry  &  Mach.  Co.,  Mam- 
moth Min.  Co.  «.  •  •  229 
Saltonstall  v,  Russell  (152  U.  8.  628)  -  576 
Sargent  o.  Covert  (152  U.  8.  516)  -  586 
Wollensak  «.  -  -  -  •  187 
Sarlls  V.  United  States  (152  U.  8.  570)  556 
Saunders,  Texas  &  P.  R.  Co.  «.  -  -  90 
Sawyer,    Equitable    Acci.    Ins.   Co.   v. 

(Mem.)  ....  1079 
Schlesinger  v.  Kansas  City  &  8.  R.  Co. 

(152  U.  8.  444)  -  -  -  507 
Seeberger  t?.  -  -  -  -  660 
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THE    DECISIONS 


OF  THB 


Supreme  Court  of  the  United  States, 


AT 


OCTOBER  TERM,  1893. 


(Authenticated  copy  of  opinion  record  strictly  followed,  except  as  to  such  reference  words  and 

figures  as  are  inclosed  In  brackets.] 


.SARAH  R.  ANGL£,  Adroioistratrix  of  the 
Estate  of  Horatio  G.  Angle,  deceased,  Appt., 

V, 

THE  CHICAGO,  8T.  PAUL,  MINNEAPO- 
LIS A  OMAHA  RAILWAY  COMPAN  Y. 

(See  8.  a  Rep.  ed.  1-S7.> 

Wrongful  use  of  the  powers  and  processes  of  the 
cotirt— malicious  interference  in  a  contract — 
causing  breach  of  contract — stockholder^  tchen 
liable  for  company's  debt — inducements  to  leg- 
islation—power  of  legislature  to  destroy  prop- 
erty— action  of  legislature  will  not  bar  re- 
dress of  private  wrong— excuse  of  wrongdoer — 
property  obtained  wrongfully — when  liable 
for  debts  of  former  owner — trustee  ex  malefldo 
^^constructive  trust,  witen  impressed  on  prop- 
erty. 

1.  A  wronflrful  use  of  the  powers  and  processes  of 
the  court  cannot  be  recognized  as  among  the 
legitimate  means  of  contest  and  competition. 


2.  If  one  maliciously  interferes  in  a  contract  be- 
tween two  parties,  and  induces  one  of  them  to 
break  that  contract  to  the  injury  of  the  other, 
the  party  injured  can  maintain  an  action  against 
the  wrongdoer. 

8.  Where  one  railroad  company  by  its  wrongful 
conduct  Induced  another  railroad  company  to 
break  its  contract  with  a  contractor  for  its  con* 
struction,  it  is  liable  to  him  for  the  damages  sus- 
tained thereby;  a  fortiori  when  it  not  only  In- 
duces a  breach  of  the  contract  by  tbie  latter 
company,  but  also  disables  it  from  performanotti 

4.  A  sole  stockholder  cannot  wrongfully  cause  the 
transfer  of  all  the  property  of  the  corporation 
to  be  made  to  himself,  so  as  to  deprive  a  creditor 
of  the  corporation  of  the  payment  of  his  debti 
and  if  he  does  so,  the  creditor  may  hold  thesoto 
stockholder  responsible  for  that  payment. 

5.  Whenever  an  act  of  the  legislature  is  challenged 
in  court  the  inquiry  is  limited  to  the  question  of 
power,  and  does  not  extend  to  the  matter  of  ex- 
pediency, the  motives  of  the  legislators,  or  tlie 
reasons  which  were  spread  before  .them  to  In* 
duce  the  passage  of  the  act. 


Note.— ^ff  to  ddiveru  and  aeeeptance  neeessorv 
under  the  statute  of  frauds,  see  note  to  Mahan  t. 
United  States,  21:  807. 

As  to  contracts:  their  interpretation  and  validitVt 
•ee  note  to  Bell  v.  Rruen,  11:  89. 

A$  to  covenants  m  contract:  when  dependent  and 
tchrn  independents  see  note  to  Qoldsborough  ▼.  Orr, 
6:  600. 

As  to  stated  sum  in  contract;  whether  penalty  or 
liquidated  damaots^  see  note  to  Tayloe  v.  Sanditord, 
5:  384. 

Aa  tn  how  far  fraud  or  Uleoal  eonsideralion  wOl 
avoid  contract,  see  note  to  Armstrong  ▼.  Toler, 
0:  468. 

As  to  inadequacy  of  price  to  impeach  or  set  aside 
sale,  see  note  to  Brwin  v.  Parham,  18:  9SSL 

As  to  construction  of  written  eontracls:  how  far  a 
questtoiifortheoiurt^see  note  to  Ward  ▼.  United 
States,  20:  78S. 

As  to  contracts  byletter  or  telegram;  offer  and  aC' 
eeptanee;  when  valUU  see  note  to  ElUMon  v.  Heo- 
•haw,4:66tt. 

Tirustees  ex  malefieio;  when  the  relation  arises. 

Those  who  have  or  assume  the  management  of 
property  without  authority  may  gD^^eraily  be 
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placed  under  this  head.  If  such  one  makes  a 
which  is  invalid,  the  vendor  becomes  a  trustee  of 
the  proceeds  for  the  one  who  should  hold  the  prop- 
erty. Brown  v.  Black,  L.  R.  16  Bq.  867;  Morria  v. 
Joseph,  1 W.  Va.  866, 91  Am.  Dec  886. 

Or,  if  a  defective  title  to  land  is  given,  the  gran(> 
or  becomes  a  trustee  for  the  benefit  of  his  grantee 
of  any  rights  afterwards  acquired  by  him,  though 
this  result  may  not  arise  where  the  guarantee  of 
the  title  immediately  vests  such  after  acquired  in- 
terest in  the  grantee.  Walsey  v.  Foreman,  88  OU. 
90;  Dolhequy  v.  labor,  28  Cal.  279;  Doyle  v.  Peer- 
lees  Petroleum  Co.  44  Barb.  239;  Clark  v.  Martin,  49 
Pa.  299;  Kelley  v.  Jenness,  60  Me.  455, 79  Am.  Deo. 
623;  White  v.  Patten,  24  Pick.  824;  Nash  v.  Spofford* 
10  MeU  192, 48  Am.  Deo.  4S6. 

The  grantor,  conveying  a  title  encumbered  by 
an  unregistered  mortgage,  to  one  having  no  notice 
of  the  mortgage,  nuiy  become  a  trustee  for  the 
mortgagee  of  the  consideration  received;  likewise 
one  may  become  a  trustee  if  he  gives  or  receives  a 
deed  in  fraud  of  the  rights  of  others.  Moebier  v. 
Knox  College,  82  IIL  165;  Troy  Bank  v.  Wilcox,  84 
Wis.  671;  Wolford  v.  Herrington,  74  Pa.  811, 16  Am. 
Bep.  648;  Boynton  v.  Housler,  74  Pa.  468:  Overton 
T.  Tracey,  14  Berg.  *  B.  886;  Thomson  v.  White,  1 U. 
&  I  Dall.  484  a:  206). 


Supreme  Court  of  the  United  States. 


Oct.  Tkum, 


t,  A  right  of  actiOD  to  recover  daniRges  for  an 
Injury  is  property,  and  the  leirielature  hua  no 
power  to  destroy  such  property. 

7.  The  action  of  the  leflrislature  in  RubEerviency  to 
the  public  interest  will  bar  nc  redress  of  a  pri- 
vate wrong  unless  such  bnr  be  absolutely  neces- 
sary to  the  accomplishment  of  the  public  interest. 

8.  A  wrongdoer,  the  party  whose  wrongs  created 
that  condition  which  induced  the  legislative  for- 
feiture, cannot  ezcu<^e  his  wrongs  on  the  grounds 
that  the  legislature  had  the  power  to  forfeit,  and 
might  have  done  It  anyway. 

i.  It  is  contrary  to  equity  that  a  defendant  should 
be  permitted  to  enjoy  unmolested  that  pnrf  icular 
property,  the  possession  of  which  he  f>o::};ht  to  .«o- 
cure,  and  did  in  fact  secure,  by  its  wronj^iul  acts. 

10.  Where  public  lands  were  given  to  a  railroad 
company  to  aid  in  tbe  construction  of  its  road, 
and  a  part  of  the  work  of  construoUon  had  been 
done,  there  is  an  equity  In  secnnnff  tbe  iippliCH- 
tion  of  these  lands  in  paymeut  theretif.  nnd  where 
another  company,  by  its  wrongdoioKS  hns  sc- 
oured title  to  those  lauds.equity  will  hold  tlnit  onu 
who  has  been  deprived  of  payment  for  such  worlc 
of  construction,  from  the  former  company,  l>y 
reason  of  their  having  been  taken  away  from  it, 
may  pursue  those  lands  into  the  hands  of  the 
wrongdoer,  and  hold  them  for  the  payment  of 
that  claim  which,  but  for  such  wrongdoinirs 
would  have  been  paid  by  the  former  company, 
out  of  their  proceeds. 

11.  A  party  who  acquires  title  to  property  wrong- 


fully may  be  adjudged  a  trustee  ex  moIeUcfo  in 
respect  to  that  property. 

12.  Whenever  the  legal  title  to  property  has  been 
obtained  through  actual  fraud,  equity  impresses 
a  construcrive  trust  on  the  property  thus  ac- 
quired in  favor  of  the  one  who  is  truly  and  equi- 
tably entitled  to  the  same,  although  he  may  never 
perhaps  have  hnd  any  legal  estate  therein. 

13.  Where  property  was  in  a  railroad  company 
for  the  purpose  of  aiding  in  the  construction  of 
its  road,  and  in  such  'construction  work  waa 
done  by  the  plaintiff,  equity  recognizes  a  right 
that  that  property  should  bo  applio<l  in  the  pay- 
ment for  that  work;  and  if  the  wrongdoing  of  the 
defendant  haswrcsKHl  the  title  to  such  property, 
from  the  com  pony  and  transferred  it  to  himself, 
he  becomes,  therefore,  a  trustee  ex  mo/^/ic to  in  re- 
spect to  the  propert  v. 

I  No.  73.1 
Ai'fjiied  ^'ot.  8,  9,  1803.     Deculcd  Jan.  S,  1804. 

APPEAL  fiom  a  decree  of  the  Circuit  Conrl 
of  the  Uniu  ri  States  for  the  Western  Dis- 
trict of  \Viscoi;«'in,  fli.srriissini^  a  suit  in  equity 
brought  by  Saiali  li.  Angle,  adfuinistratrix, 
Hirtiinst  The  Cliicap:©,  St.  Paul,  Minneapoiis  & 
Oniahu  Railway  Company,  to  reach  a  land 
grant  in  the  hands  of  said  company.  Re- 
versed, and  cose  remanded  for  furilier  pro- 
eeedioes  and  to  ap|)ly  it  to  the  payment  of  a 
judgment  against  the  Chicasro,  Poriage  &  Sa- 
perior  Railway  Company  for  work  done  by 


An  agent,  though  generally  answerable  only  to 
bis  principal,  may  through  his  own  fraud  become  a 
trustee  for  the  injured  party.  Hardy  v.  Caley,  88 
fieav.  885;  firidgman  ▼.  Oill.  24  Beav.  800;  Alleyne 
T.  Darcy,  4  Ir.  Ch.  Rep.  109. 

An  administrator  attempting  to  manage  the  real 
estate,  other  than  to  sell  it  for  the  payment  of 
debts,  has  done  what  he  has  no  power  to  do,  and  is 
a  trustee  ex  moUeAdo.  People  ▼.  Houghtaling,  7 
Gal.  348;  McCoy  v.  Scott,  2  Rawle,  2S2,  10  Aol  Deo. 
040;  Le  Forte  v.  Delafleld,  3  Edw.  Ch.  82. 

So  is  any  one  taking  personal  property  under  an- 
alogous circumstances;  as,  if  one  should  come  into 
possession  of  property  as  administrator  of  a  de- 
oeescd  trustee,  he  becomes  a  trustee  with  tbe  same 
duties  and  liabilities  as  any  other.  Bennett  v. 
Austin,  81  N.  Y.  808;  Goodhue  v.  Barnwell,  Rice, 
Bq.  106;  Blomfleld  v.  Eyre,  8  Beav.  260;  White  School- 
bouse  Propis.  ▼.  Poet,  81  Conn.  248;  Hope  ▼.  Lid- 
dell,  21  Beav.  183;  Wilson  v.  Moore,  1  Myl.  ft  K.  837. 

Any  one  wrongfully  dealing  with  an  estate  be- 
oomee  a  trustee  ex  mole/lcio,  answerable  to  the 
party  interested  as  cestui  qw  trtut.  Rackham  v. 
BIddall.  16  Sim.  207;  Hennessey  T.Bray,  88  Beav.  06. 

If  one  obtains  the  title  to  land  by  artifice  or  con- 
oealment,  equity  will  imprea  upon  the  land  in  his 
bands  a  trust  in  favor  of  the  party  justly  entitled 
thereto,  and  will  order  the  trust  executed  by  aeon- 
▼eyaoce.    Felix  v.  Patrick,  146  U.  &  817  (86:  719). 

The  fraud  which  will  create  atrustexmole/leioin 
land  oonveyed  must  exist  at  the  time  of  sale;  sub- 
sequent bad  faith  or  repudiation  being  insuffloient 
BhalTner  v.  SbafT  ner,  145  Pa.  168. 

A  fraudulent  purchaser  of  the  property  of  an 
Insolvent  who  has  sold  it  at  a  pablio  sale,  will  be 
treated  as  a  trustee  for  the  creditors,  holding  the 
Boney  realised  from  the  sale  for  the  benefit  of 
whoever  Is  adjudged  entitled  thereto.  Herman  v. 
McKinney,  47  Fed.  Rep.  788. 

One  who,  while  professing  to  act  for  another, 
purohases  or  takes  title  for  himself,  is  a  trustee,  if 
tbe  party  for  whom  be  pretends  to  purchase  has 
an  Interest  In  the  property.  Conant  v.  Risebor- 
oogh,  119  TU.  888,  afllrmiug  80  HL  App.  488. 

The  mere  faot  that  a  purchaser  of  land  at  a  jud^ 


cial  sale  repudiates  his  agreement  to  reconrey  it 
to  another  than  the  debtor,  upon  reimbursement, 
is  not  sufficient  to  charge  him  as  trustee  ex  mdlr- 
ficUh  although  be  purchased  it  at  less  than  its  value, 
unless  those  seeking  to  assert  the  trust  could  have 
purchased  or  made  better  arrangements,  or  others 
were  prevented  from  bidding.  Shalloer  v.  Shaff- 
ner,  145  Pa.  168. 

A  parol  agreement  whereby  a  mortgagee  to  se- 
cure future  advances,  who  has  made  no  advances, 
is  to  foreclose  the  mortgage,  bid  in  the  property, 
and  convey  it  to  the  mortgragor  and  such  persons 
as  he  may  designate,  for  the  purpose  of  clearing  up 
the  title,  will  be  speciflcially  enforced  against  such 
mortgagee  as  a  trustee  ex  moif/lcio.where  the  agree- 
ment has  been  partly  performed  by  the  mortgagors 
allowing  the  property  to  Xye  sold  and  purchased  by 
the  mortgagee,  and  the  latter  has  conveyed  part  of 
the  property  to  persons  designated  by  the  mort- 
gagor, but  refuses  to  convey  the  remainder  to  the 
latter  who  has  remained  in  possession.  Cutler  v. 
Babcock,  81  Wis.  105. 

Land  purchased  in  his  own  name  by  a  son  upon 
a  judicial  sale  of  bis  father^s  lands,  under  an  agree- 
ment with  the  latter  to  make  the  purchase  as  bis 
agent,  and  that  the  tract  shall  t)elong  to  all  the 
children  upon  passmen t  of  the  purchase  money, 
except  a  portion  reserved  for  the  support  of  the 
father  and  his  wife  lor  life,  the  laud  betug  paid  for 
with  moneys  of  the  father  and  the  proceeds  of  the 
reserved  portion,  is  hold  by  the  son  in  trust  for  tbe 
father.    Beverly  v.  Beverly,  88  Va.  015. 

A  woman  who  purchases  land  with  money  fraud- 
ulently obtained  from  a  man  by  a  promise  to  marry 
him  and  to  hold  such  land  in  lieu  of  her  right  to 
dower  under  the  marriage,  may  be  held  to  be  a 
trustee  on  her  refusal  to  marry  him,  and  the  land 
charged  with  a  lien  for  such  money.  Edwards  y 
Culbertson,  18  L.  R.  A.  204,  111  N.  0. 842. 

Where  one  party  has  acquired  the  legal  tiaeto 
property  to  which  another  has  a  better  right,  a 
court  of  equity  will  convert  him  into  a  trustee  of 
the  true  owner  and  compel  him  to  convey  the  legal 
title.  Monroe  Cattle  Co.  v.  Becker,  147  U.  8. 47  (87:72). 

When  the  existence  of  fraud  Is  shown  in  the  ao- 
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plftintiiTs  intestate  in  constructing  tbe  railroad 
of  tbe  latter  com  pan  v. 
8ee  same  below,  id  Fed.  Rep.  U8.  913. 

Statement  by  Mr,  Justice  Brewer : 

This  is  an  appeal  from  a  decree  of  ibe  Cir- 
cuit Court  of  tbe  United  States  for  tbe  Western 
District  of  Wisconsin  dismissing  plaintiff's 
bill. 

Tbe  bill  was  filed  on  tbe  28d  of  May.  1888. 
agninst  tbe  Cbicago,  Portage  &  Superior  Kail- 
J  way  Company,  tbe  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  Railway  Company  and  tbe 
Farmers'  Loan  &  Trust  Company.  The  Chi- 
cago, St.  Paul,  Minneapolis  &  Omaha  Kail- 
way  Company  was  the  only  defendant  served 
with  process.  It  appeared,  and,  on  the  28ih 
of  July,  filed  a  demurrer  to  the  bill  which,  af- 
ter argument,  was  sustained,  and  on  Septem- 
ber 2,  1689,  the  decree  of  dismissal  was  en- 
tered. Far  men  Loan  4h  T.  Co.  v.  Chicago,  P, 
d  S.  R,  Co,  39  Fed.  Rep.  143;  Angle  v.  Chica- 
go, 8i.  R  M.  <fc  0.  R.  Co.  89  Fed.  Rep.  912. 

The  fads  as  stated  in  the  bill  are  as  follows: 
Bv  two  acts,  of  date  June  8,  1856.  and  May 
5,"  1864.  respectively  (U  Stat,  at  L.  20.  and  18 
Stat,  at  L.  6d)  Congress  granted  lands  to  tbe 
state  of  Wisconsin  to  aid  in  the  construction 
of  certain  railroads,  among  others  one  *'  from  a 


point  on  the  St.  Croix  river  or  lake,  betwect 
townships  25  and  31,  to  the  west  end  of  Lake 
Superior,  and  from  some  point  on  the  line  oi 
said  railroad,  to  be  selected  by  said  state,  to 
Bayfield."  These  land  grants  were  accepted 
by  an  act  of  tbe  legislature,  approved  October 
8,  1856  (Wis.  Laws  1856,  p.  187)  and  by  a 
joint  resolution  of  the  legislature  of  the  state, 
of  dnte  March  20. 1805{Wis.  Gen.  Laws,  1865, 
p.  689)  and  a  map  of  definite  locnlion  was  duly 
filed  and  accepted  by  tbe  Secretary  of  the  In- 
terior. 

By  an  actof  March  4. 1874  (Wis.  Lnws  1874. 
p.  1«6)  the  state  granted  to  the  Norih  Wisconsin 
Railway  Compjiny,  whose  name  was  subse- 
quently changed  to  Chicago,  *St.  Paul,  Min-  [4 
neapolis  it  Omaha  Railway  Company,  aud  who 
is  the  defendant  herein  (to  l>e  hereafter  called 
the  Omaha  Company)  that  portion  of  the  land 
grant  applicable  to  the  construction  of  the  road 
from  a  point  on  St  Croix  river  to  Bayfield, 
and  to  the  Chicago  &  Northern  Pacitic  Air 
Line  Railway  Company,  whose  name  was  sub- 
sequerttly.  and  before  1878,  changed  to  that  of 
the  Chicago.  Poriage  &  Superior  Railway 
Company  (hereafter  called  the  Portage  Com- 
pany) so  much  of  said  grant  as  was  applicable 
to  the  construction  of  the  road  from  the  west 
end  of  Lake  Superior  to  a  junction  with  the 


quiftitioo  of  tbe  title  to  land  by  tbe  party  boldlnir 
it,  and  who  orally  agrreed  to  reduce  to  writing  a 
verbal  afrreeraent  declarinfr  a  trust  in  tbe  land, 
•qulty  will  declare  such  party  a  trustee  ex  malefieio^ 
upon  tbe  terms  of  the  dishonored  verbal  agree- 
menr,  or  other  equitable  terms.  YanTrotha  ▼. 
Bamberger.  15  Colo.  1. 

One  to  whom  another  furnishes  money  to  .pur- 
chase land  for  him.  and  who,  upon  purchasing  the 
land,  without  tbe  lattcr^s  knowledge,  takes  tbe  title 
in  his  own  name,  is  agent  of  and  holds  the  land 
In  trust  for  the  latter.    Martin  ▼.  Fix,  44  Kan.  540. 

If  a  person  who  is  not,  in  fact,  a  truRtee,  acts  as 
•uch,  either  by  mistake  or  intention,  be  thereby 
becomes  a  trustee  de  son  tort.  Easterly  v.  Barber, 
66  N.  Y.  2&^ 

Where  money  or  property  acquired  by  felony 
has  been  converted  into  other  property,  the  law 
will  raise  a  trust  in  invitum  for  the  purpose  of  sut>- 
iecting  the  substituted  property  to  the  purposes  of 
indemnity  and  recompense.  8tory.  Eq.  Jur.  fli  1253, 
1268:  Hill.  Trustees.  222;  Wright  v.  Methodist  Epis- 
copal Church  Trustees,  4  Edw.  Cli.  216;  Newton  ▼• 
Porter,  69  N.  Y.  133, 26  Am.  Rep.  152. 

The  obtaining  of  an  absolute  deed  by  means  of  a 
parol  promise  nuide  without  intention  of  perform- 
ance Is  fraud,  constituting  the  grantee  merely  a 
trustee.    Brison  ▼.  Orison,  76  Cal.  626. 

Where  one  having  any  interest  in  land  is  induced 
to  confide  in  the  verbal  promise  of  another  that  he 
will  purchase  it  for  the  benefit  of  the  former  at  a 
•heriff*s  sale,  and  in  pursuance  of  this  allows  him 
to  become  the  holder  of  the  legal  title,  a  subse- 
quent denial  by  the  latter  of  the  confidence  is  such 
a  fraud  as  will  convert  the  purchaser  into  a  trustee 
eacmaleflcio,    Oruhn  v.  Richardson,  128  III.  178. 

An  oral  promise  to  make  a  will  giving  to  another 
certain  property,  in  consideration  of  a  deed  from 
the  latter,  considered  simply  as  a  contract^  is  with- 
in the  statute  of  frauds:  but  if  made  with  a  fraud- 
ulent intent  to  obtain  the  deed  without  oonsidera- 
tkm,  the  rttatute  of  frauds  becoming  immaterial, 
and  the  grantee  Is  a  trustee  ex  makfido.  Manning 
T.  Pippen,  86  Abi.  857. 

Whenever  the  legal  title  to  property  is  obtained 
through  means  or  under  oirciunstanoes    which 
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render  it  unconscientious  for  the  bolder  of  the 
legal  title  to  retain  and  enjoy  the  beneficial  inter- 
est, equity  impresses  a  constructive  trust  on  the 
property  thus  acquired,  in  favor  of  the  one  who  is 
truly  and  equitably  entitled  to  the  same.  Moore  v« 
Crawford,  130  U.S.  122  (32:  878.) 

If  an  agent  purchases  lands  with  money  of  his 
principal  and  takes  title  in  his  own  name  without 
the  latter*8  consent,  the  land,  or  the  proceeds 
thereof,  will  be  impressed  with  a  trust  in  favor  of 
the  principal.  Kraemer  v.  Deustermann,  37  Minn. 
460. 

One  who  by  fraudulent  misrepresentation  ob- 
tains a  conveyance  from  the  owner  of  any  interest 
in  property,  real  or  personal.  Is  in  equity  a  trustee 
ex  malefldo  for  the  person  defrauded;  and  any  one 
taking  the  property  from  such  trustee  with  notice 
of  the  fraud  and  of  the  consequent  trust  is  affected 
by  the  trust.  Jones  ▼.  YanDoren,  ISO  U.  &  684, 
(82:1077). 

Where  a  man  who  purchased  land  at  a  tax  sale 
induced  other  bidders  to  refrain  from  bidding, 
saying  that  he  wanted  the  land  for  the  owner,  who 
was  his  neighbor,  he  will  be  charged  as  trustee  for 
the  latter  or  the  sale  set  aside.  Morrett  v.  Poultcr, 
96  Mo.  237. 

Where  a  husband  bad  a  contract  with  a  railroad 
company  for  the  purchase  of  land,  but  be  had 
paid  the  interest  on  the  contract  merely,  and,  by 
arrangement  with  his  wife,  procured  money  of 
her  to  purchase  the  same  and  deed  it  in  her  name 
but  Instead  took  the  deed  to  himself,  such  con- 
veyance is  held  in  trust  for  her  benefit.  MosteUer 
▼.  Mostcller,  40  Kan.  668. 

One  acting  as  agent  of  an  execution  defendant 
to  purchnse  real  estate  under  levy  for  defendant, 
purchasing  in  his  own  name  for  himself,  is  a  trus- 
tee ex  maleficio:  and  such  defendant  can  recover 
the  property  in  ejectment.  Sballcross  v.  Mawhinny 
(Pa.)  Jan.  31. 1887. 

Where  money  of  one  is  wrongfully  used  by  an- 
other, the  owner  may  pursue  it  and  establish  a  re- 
sulting trust  in  land  bought  with  it.  Moore  v. 
Stinson,  144  Mass.  504;  .McCluog  v^  Steeo,  82  Fed. 
Rep.  3781 
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line  ruDoing  from  St.  Croix  river  to  Bayfield. 

The  eighth  section  of  this  act,  which  is  the 
inraDiing  section  to  the  latter  company,  is  as 
follows: 

*'  There  is  hereby  granted  to  the  Chicago  & 
Nor<hem  Pacific  Air  Line  Railway  Company 
all  the  rifrht,  title,  and  interest  which  the  state 
of  Wisconsin  now  has,  or  may  hereafter  ac- 
quire, in  or  to  that  portion  of  the  lands  granted 
to  SHid  state  by  said  two  acts  of  Conirress  as  is 
or  can  be  made  applicable  to  the  consi ruction 
of  that  part  of  the  railway  of  said  company 
lying  l)etween  the  point  of  intersection  of  the 
branches  of  said  grants,  as  fixed  by  the  surveys 
and  maps  on  file  in  the  Land  OfBce  at  Wasb- 
Inglon,  and  the  west  end  of  Lake  Superior. 
This  grant  is  made  upon  the  express  condition 
that  said  company  shall  construct,  complete, 
and  put  in  operation  that  part  of  its  said  rail- 
way above  mentioned  as  soon  as  a  railway 
shall  be  constructed  and  put  in  operation  from 
the  ci'y  of  Hudson  to  said  point  of  intersec- 
tion, and  within  five  years  from  its  acceptance 
of  said  lands  as  herein  provided,  and  shall  also 
construct  and  put  in  operation  the  railway  of 
said  company  from  Genoa  northerly,  at  the 
rate  of  twenty  miles  per  year." 

The  value  of  the  lands  thus  granted  was,  at 
the  time  of  the  wrongs  hereinafter  described, 
$4,000,000. 

By  section  12  the  company  was  required 
within  sixty  days  to  file  with  the  secretary  of 
state  an  acceptance  of  the  grant  upon  the  terms 
and  conditions  named  therein,  and  also  such 
security  for  the  construction  of  the  road  as 
should  be  required  by  the  governor.  Both  of 
those  conditions  were  complied  with. 
5]  *Genoa,  named  in  section  8,  was  the  town 
on  the  southern  boundary  of  the  state  of  Wis- 
consin, at  which  the  line  of  the  Chicago  & 
Northern  Pacific  Air  Line  Railway  entered  the 
state,  and  Hudson  was  the  place  on  the  St. 
Croix  river,  described  in  the  acts  of  Conaress 
as  the  initial  point  of  the  road  to  be  aided. 

On  March  16,  1878,  an  act  was  passed  by 
the  legislature  of  Wisconsin  (Wis.  Laws,  1878, 
p.  442)  extending  the  time  for  the  construe! ion 
of  the  Portage  Companv's  road  three  years. 

In  the  panic  of  1873,  '74,  the  Portage  Com- 
pany had  broken  down  under  a  load  of 
debts  and  embarrassments,  and  remained  inac- 
tive until  1880.  At  that  time  it  secured  the 
services  of  Willis  Gay  lord  to  assist  in  extricat- 
ing it  from  its  embarrassments,  and  in  contin- 
uing the  construction  of  its  road.  William 
H.  Schofield,  an  experienced  railway  projector 
and  financier,  was  induced  to  accept  the  ofi9ce 
of  president,  and  the  co-operation  and  assist- 
ance of  the  New  York,  New  England  &  West- 
em  Investment  Company  (hereafter  called  the 
Investment  Company)  was  secured. 

A  new  mortgage  for  $25,000  a  mile,  and  a 
new  issue  of  stock,  was  provided  for.  Seven 
hundred  thousand  dollars  of  the  new  bonds 
and  one  million  of  the  new  stock  were  to  be 
issued  in  full  satisfaction  of  all  outstanding 
slock,  bonds,  and  other  demands.  In  pursu- 
ance of  these  arrangements,  it  issued  certificates 
of  stock  for  one  million  dollars,  in  the  name 
of  A.  A.  Jackson,  general  solicitor  of  the 
Portage  Company,  which,  indorsed  by  him  in 
Mank,  were  deposited  with  the  Trust  Com- 
pany, and  it  also  executed  its  orders  to  the  I 


number  of  ninety,  calling  for  the  delivery  to 
John  C.  Barnes  or  bearer  of  a  designated 
amount  of  said  million  dollars  of  stock  in  ten 
per  cent  installments.  These  orders  were  ia 
the  following  form: 
"  To  the  Farmers'  Loan  &  Trust  Companv: 

"This  is  to  certify  that,  for  value  received, 
Mr.  John  C.  Barnes  or  bearer  is  entitled  to  have 
and  receive  —  shares  of  the  capital  stock  of  the 
Chicago,  Portage  &  Superior  'Railway  [6 
Company,  which  stock  has  been  fully  paid 
for  and  placed  in  your  keeping  as  a  special 
trust  for  delivery  upon  this  order,  and  you  are 
hereby  authorized  and  directed  to  accept  or 
certify  in  the  usual  manner  this  order  for  the 
delivery  of  said  stock,  and  to  deliver  to  the 
bearer  hereof  —  shares  of  the  said  stock  when- 
ever and  as  often  as  any  two  hundred  and  fifty 
thousand  dollars  of  the  first  mortgage  bonds 
of  the  said  railway  company  are  sold  or  dis- 
posed of  by  said  rail  wav  company  or  by  its  fiscal 
agent,  or  whenever  and  as  often  as  any  ten  miles 
of  the  railroad  of  said  railway  company  shall  be 
built,  as  will  be  certified  to  by  the  president  of 
said  railway  company,  and  in  any  event  you  are 
hereby  directed  to  deliver  to  the  bearer,  on  the 
first  day  of  January,  A.  D.  1888,  any  of  the  said 
—  shares  of  capital  stock  then  remaining  unde- 
livered upon  a  surrender  of  this  order  therefor. 
"Chicago,  Portage  &  Superior 
'*  Railway  Company. 

"  [seal.]        By ,  President 

[On  the  margin:]  "This  order  for  the  de- 
livery of  the  bonds  and  stock  of  this  company 
held  in  special  trust  is  hereby  approved  and 
accepted. 

"The  Farmers'  Loan  &  Trust  Company. 

t  seaLr 

These  orders  were  all  delivered  to  John  C. 
Barnes  in  exchange  for  and  redemption  of  all 
the  theretofore  outstanding  stock  of  the  Port- 
age Company,  which  stock  was  at  once  can- 
celed, with  the  exception  of  two  certificates 
for  $35,000,  which,  by  oversight  or  design  on 
the  part  of  Charles  J.  Barnes,  vice  president  of 
the  Portage  Company,  remained  in  his  custody 
uncanceled. 

The  situation  after  these  arrangements  were 
made  was  such  that  the  entire  outstanding 
stock  was  in  the  possession  and  control  of  C, 
J.  Barnes,  J.  C.  Barnes,  and  A.  A.  Jackson, 
yet  held  by  them  in  trust  for  the  company. 
The  further  stock  provided  for  was  to  be  issued 
from  time  to  time  to  assist  in  the  sale  of  the 
bonds  until  enough  of  the  latter  had  been  dis- 
posed of  to  construct  the  road.  These  arrange- 
ments having  been  perfected,  *the  Portage  [7 
Company,  through  its  president,  sought  the 
alliance  and  support  of  the  Grand  Trunk  Rail- 
way Company  of  Canada,  which  had  recently 
completed  an  extension  of  its  road  to  Chicago. 

Three  contracts  were  entered  into,  of  dates 
June  16, 1881,  July  10, 1881,and  September  80, 
1881.  by  which  the  bonds  of  the  company  were 
to  be  disposed  of  and  money  enough  advanc^ 
for  the  construction  of  the  road.  The  bill  sett 
out  fully  the  nature  and  scope  of  these  con- 
tracts, and  copies  of  them  are  attached  as  ex- 
hibits. It  is  unnecessary  here  to  say  more  than 
that,  by  them,  taken  in  connection  with  the 
prior  arrangements  of  the  Portage  Company, 
the  latter  obtained  satisfactory  assurances  of 
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abmidaDt  funds,  aod  was  placed  in  a  position 
to  folly  perform  its  agreement  with  tiie  state 
and  construct  the  railroad  by  at  least  May  5, 
18S2,— all  this,  of  eourse,  upon  the  condition 
of  no  outside  or  wrongful  interference. 

Relying  upon  the  sufficiency  of  its  arfange- 
Dents  for  money,  it,  on  Aufnist  18,  1881,  en- 
tered into  a  contract  with  Horatio  0.  Angle, 
for  the  construction  of  about  sixty  five  miles 
of  its  raflway,  being  that  portion  covered  by 
the  land  grant  heretofore  referred  to.  By  the 
terms  of  that  contract  Angle  was  to  receive 
$8500  per  mile  in  cash  and  $5000  per  mile  in 
the  full  paid  stock  of  the  company,  on  condi- 
tion that  he  completed  the  road  on  or  before 
Mav  6, 1888.  It  also  contracted  for  steel  rails 
andt  fastenings  to  be  delivered  as  the  work  of 
construction  proceeded. 

Angle  commenced  work,  and  had  made  such 

Erogress  that,  on  the  20th  of  January,  1882,  he 
ad  1600  men  employed  along  the  line,  and  it 
was  an  assured  fact  that,  unless  interfered 
with,  he  would  complete  the  railway,  accord- 
ing to  the  terms  of  the  contract,  on  or  before 
Mav  6,  1882. 

The  bill  further  charges  that  about  this  time 
the  Omaha  Company   conspired  with   other 

Cirties  to  wrest  from  the  Portage  Company  its 
nd  grant,  and  to  that  end  to  prevent  the 
completion  of  the  contract  by  Angle  and  the 
construction  of  the  road. 

In  the  carrving  out  of  this  conspiracy  the  con- 
8]  spira tors'  bribed  Charles  J.  Barnes  and  A. 
A.  Jackson,  officers  of  the  Portage  Company, 
and  who.  either  personally  or  as  attorneys  in 
fact  for  John  C.  Barnes,  had  the  control  of  all 
the  outstanding  stock  of  the  Portage  Company, 
though  holding  it  in  trust  for  the  benefit  of  the 
company,  to  betray  their  trust  and  transfer  the 
stock  to  one  L.  J.  Gage,  for  the  benefit  of  the 
Omaha  Company. 

Having  thus  secured  the  control  of  the  stock, 
Ibey  caused  notice  thereof  to  be  given  to  the 
oflQcers  of  the  Grand  Trunk  Railway  Com- 
pany. These  gentlemen,  finding  ibnt  the  con- 
trol of  the  Portage  Company  was  passing  into 
the  hands  of  hostile  interests,  surrendered  the 
collateral  which  bad  been  already  transferred 
to  them,  and  declined  to  proceed  further  in  the 
contracts  which  had  been  entered  into. 

Continuing  the  execution  of  this  conspiracy, 
the  Omaha  company  notified  the  general  man- 
ager of  the  Portage  Company  of  the  purchase 
of  the  outstanding  stock,  and  advised  and  in- 
duced him  to  telegraph  officially  to  the  engi- 
neer-in-chief  in  charge  of  the  work  of  con- 
struction, who  bad  enga<red  in  that  work  seven 
engineering  corps,  to  forthwith  call  in  these 
engineers,  suspend  their  work,  and  pay  tbem 
off.  They  also  caused  the  general  manager  to 
notify  the  contractor.  Angle,  that  the  control 
of  the  company  bad  been  changed,  and  the 
English  capitalists  forced  out,  and  also  to  tele- 
graph to  the  merchants  at  Duluih  and  Superior 
Uity  (who  were  furnishing  supplies  to  the 
1600  men  at  work)  that  the  company  had  been 
sold  out,  advising  them  to  protect  themselves, 
because  the  company  could  not  pay  or  protect 
tbem. 

In  consequence  of  these  notices,  the  several 
engineering  corps  were  broken  up,  the  engi- 
neers left  the  work,  idl  the  tools,  material,  and 
other  personal  property  belonging  to  the  con- 
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tractor  and  the  company  were  attached  at  the 
suit  of  these  merchant  creditors,  and  the  1000 
laborers  dispersed  and  went  elsewhere  for 
work. 

In  further  execution  of  this  conspiracy  ft 
endeavored  to  bribe  the  president  and  directors 
of  the  Portage  Company  and  the  Investment 
Company  to  turn  over  the  organization  of  the 
Portage  Com  pan  v  at  once  to  tbem.  Failing  in 
this,  it  caused*  a  bill  to  be  filed  in  the  circuit  [O 
court  for  Cook  countv,  Illinois,  falsely  charg- 
ing the  president  and  board  of  directors  wiUi 
incurring  imprudent  obligations  and  otherwise 
thus  impairing  the  value  of  the  million  and 
twenty-five  thousand  of  stock,  purchased  at 
heretofore  set  forth,  and  praving  for  a  tempo> 
rary  injunction  which,  on  February  11,  1882. 
was  granted  without  hearing  or  notice,  and 
restrained  the  president  and  other  officers  of 
the  Portage  Com  pan  v  from  doing  any  act  or 
thing  whatsoever  in  the  name  or  k^half  of  the 
company  during  the  continuance  of  the  injun^^ 
tion. 

In  still  further  execution  of  the  conspiracr, 
the  Omaha  Company  caused  the  fact  of  the 
abandonment  of  the  work  and  the  dispersion 
of  the  laborers  engaged  thereon  to  l)e  prumptlj 
and  widely  publisheid  throughout  Wisconsin, 
and  especially  among  the  members  of  the  leg- 
islature, then  in  session  at  Mad  son — conceal- 
ing at  the  same  time  the  means  by  which  thia 
had  been  accomplished. 

Further,  through  its  own  agents,  and  espe> 
cially  through  Jackson  and  Barnes,  the  cor- 
rupted ofiicers  of  the  Portage  C'ompaoy,  it 
falsely  represented  to  the  legislature  that  no 
special  progress  had  been  made  in  the  matter 
of  constructing  this  road;  that  no  considerable 
number  of  men  bad  ever  been  at  work,  and 
that  the  Portage  Company  had  finally  aban- 
doned it,  and  was  wholly  without  means  or 
credit  to  prosecute  it. 

On  the  strength  of  these  representations  the 
legislature,  without  inquiry  or  bearing,  on 
February  16,  1882  (Wis.  Laws  1882,  p.  11) 
hurriedly  passed  an  act  forfeiting  and  revok- 
ing the  grant  to  the  Portage  Company  and 
bestowing  it  upon  the  Omaha  Company,  which 
forfeiture  and  regranting  were  confirmed  by 
an  act  passed  March  6,  1883. 

The  contract  with  Angle  having  been  thus 
broken  by  the  Portage  Company,  he  com- 
menced an  actional  law  against  that  company. 
While  this  action  was  penning  Angle  died,  but 
a  revivor  was  had  in  the  name  of  the  present 
plainlifiT,  and  on  January  81,  1887,  she  recov- 
ered a  judgment  in  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Wis- 
consin for  $205,803.19. 

*Upon  that  judgment  execution  was  is  [1 0 
sued  and  returned  nvlla  bona,  and  thereupon 
this  bill  was  filed  to  reach  the  land  grant  in  the 
hands  of  the  Omaha  Company. 

Mewrn,  J.  R.  Doollttle.  Thomas 
Ewinf:  and  Milton  L  Southa/rd,  for  appel- 
lant: 

While  the  Portage  Companv  was  the  nom- 
inal defendant  in  the  suit  at  law,  the  Omaha 
Company  was  the  real  defendant  in  interest; 
and  is  therefore,  in  equity  bound  to  pay  the 
Judgment,  whether  it  acquired  the  land  grant 
or  not. 
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Summer  v.  SUelh,  87  111.  500. 

The  Omaha  Company  made  the  breach  of 
the  contract  for  which  this  suit  was  brought, 
and  theiudgment  recovered.  Therefore  the 
Omaha  Uompany  is  in  equity  bound  to  pay 
the  judp:ment  which  it  caused  against  the  Port- 
age Company. 

Chippeira  ValUy  db  8.  R,  Co,  t.  Chicago,  SU 
P.  M.  <fe  0.  /?.  Co.  6  L.  R.  A.  601.  75  Wis. 
224. 

The  Portacre  Company  could  have  recovered 
upon  the  facts  alleged  in  the  bill  in  an  action 
at  law  on  the  case  as^ainst  the  Omnha  Com- 
pany, which, with  a  view  to  its  own  pecuniary 
advania^iie.  had,  by  fraud,  prevented  the  Port- 
age Company  from  earning  the  land  grant. 

It  could  have  waived  the  tort  and  brought 
assumpsit  for  the  value  of  its  interest. 

2  Greenl.  Ev.  108.  note  3;  Putnam  y.  Wife, 
1  Hill.  334,  87  Am.  Dec.  309;  Lightly  v.  Clout' 
ton,  1  Taunt.  113. 

There  was  "  fraud  and  damage  coupled  to- 
gether," in  the  act  of  the  Omaha  Company 
against  Angle,  as  well  as  against  the  Portage 
Company. 

£quity  has  always  had  jurisdiction  of  a 
fraud  like  this. 

Storv.  Eq.  Jur.  §  208;  Chesterfield  y.  Jansacn, 
2Ve.s.'Sr.  125-155. 

Cuurta  of  equity  will  if  acts  have,  by  fraud, 
been  prevented  from  being  done,  interfere  and 
treat  the  case  exactly  as  if  the  acts  had  been 
done;  and,  this  they  will  do  by  converting  the 
party  who  has  committed  the  fraud,  and  prof- 
ited by  it,  into  a  trustee  for  the  party  in  whose 
favor  the  act  would  otherwise  have  been  done. 

Perry.  Tr.  §  181. 

If  a  person  by  his  fraudulent  conduct,  with 
a  view  to  his  own  profit,  prevents  a  deed  or 
will  being  made  in  favor  of  a  third  person, 
and  the  property  intended  for  such  third  per- 
son afterward  comes  to  him  who  fraudulently 
prevented  the  execution  of  the  will  or  deed, 
be  will  be  held  to  be  a  trustee  for  the  person 
defrauded  to  the  extent  of  the  interest  intended 
for  him. 

Perry,  Tr.  §  181;  Carey  v.  Brown,  92  \J.  8. 
171,  174(23:469,  470). 

The  legislative  power  cannot  directly  reach 
the  property  or  vested  rights  of  the  citizen  by 
providing  for  their  forfeiture  or  transfer  to  an- 
other, without  trial  and  judgment  in  the 
courts. 

Cooley,  Const.  Lim.  (4th  ed.)  Ill;  Neioland 
V.  Marsh,  19  III  376,  882. 

The  legislature  has  no  power  to  set  aside  a 
fraud  committed  by  one  party  against  another, 
or  to  set  aside  the  rights,  trusts  and  equities  out 
of  that  fraud. 

White  Mountains  R.  Co.  v.  White  Moun- 
tains {X  H,)  R.  Co.  50  N.  H.  50;  Fletc/iery. 
Peek,  10  U.  8.  6  Cranch,  87  (8: 162). 

lu  a  suit  between  individuals,  neither  party 
in  a  court  of  justice  can  be  heard  to  question 
the  purity  of  the  motives  of  the  members  of  a 
legislative  body. 

ChippewaVaOey  R,  Co.  v.  Chicago,  St.  P.  M. 
<£  0.  R.  C^.  6  L.  R  A.  601, 75  Wis.  224:  Jones 
V.  Jones,  12  Pa.  850,  51  Am.  Dec.  611;  WHgfU 
V.  Defrees,  8  Ind.  298;  Johnson  v.  Biggins,  8 
Met.  (Ky.)  567;  Etnarte  MeCardle,  74  U.  S.  7 
Wall.  506  (19;  264):  I)oyU  v.  Continental  Ins.  Co. 
94  U.  8.  585  (24: 148);  Soon  Ring  v.  Crowley, 


118  (J.  S.  703  (28:  1145);  AUridge  v.  WiUiami, 
44  U.  S.  3  How.  24  (11:  475);  Maynard  v.  Hill, 
125  U.  S.  190  (81:  654);  Sunbury  db  B,  R.  Co, 
v.  Cooper,  83  Pa.  278. 

One  obtaining  a  patent  to  land  from  the 
United  States  by  fraud  towards  another,  or 
who  affects  himself  wi^h  a  trust,  holds  the 
title  thus  acquired  for  the  benefit  of  those  who 
have  been  injured  by  his  conduct. 

Orotes  V.  Fulsome,  16  Mo.  543,  57  Am.  Dec. 
247;  LetPis  y.  Lewis,  9  Mo.  182;  Hird  v.  Ward, 
1  Mo.  898,  13  Am.  Dec.  506;  Linclsey  v.  Ilawes, 
67  U.  S.  2  Black,  554  (16:  265);  Oarltnd  v. 
Wynn,  61  U.  S.  20  How.  6  (15:  801);  l^tark  v. 
Starr,  73  U.  S.  6  Wall.  402,  419  (18:  925.  930); 
White  V.  Cannon,  73  U.S.  OWall.  443  (Is:  923); 
Rogers  v.  Brent,  10  III.  573,  50  Am.  Dec.  422. 

The  Omiiha  Company  by  fraud  and  bribery 
prevented  the  Portage  Company  from  com- 
plpting  the  land  grant  division  of  its  railway 
within  the  time  prescribed  by  the  grant,  and 
itself  constructed  a  branch  of  its  rival  railroad 
on  a  parallel  and  contiguous  line  and  acquired 
the  lands  for  itself,  whereby  it  became  trustee 
of  such  lauds  er  maleficio,  for  the  contractor 
Angle  whose  judgment  for  $205,8<53.19,  against 
the  Portage  Company,  was  for  a  balance  due 
him  for  work  done  in  building  that  land  grant 
division  which  work  was  done  solely  on  the 
credit  given  to  the  Portage  Company  by  the 
land  grant. 

Pom.  Eq.  Jur.  §§  155,  171, 1053. 1057, 1418. 
1415.  note  6;  Perry,  Tr.  g  166;  1  Spence,  Eq. 
.Tnr.  511,  512;  Carey  v.  Broton,  92  U.  8.  171 
(23:  469);  Monger  v.  Shirley,  reported  only  Id 
U.  S.  Sup.  Ct.  Rep.  22  L.  ed.  449. 

Bv  the  acts  of  the  legislature  of  Wisconsin, 
of  February  16,  1882,  and  March  5,  1888,  the 
state  prevented  the  Portage  Company  from 
complying  with  the  condition  of  the  grant  and 
thereby  lost  the  right  to  forfeit  the  grant  for 
failure  to  perform  the  condition. 

Davis  V.  Gray,  83  U.  8.  16  Wall.  282  (21: 
457);  Co.  Litt.  206a,  2066;  4  Kent,  Com.  180. 

The  act  of  the  legislature  of  Wisconsin  of 
February  16,  1882,  revoking  the  land  grant  to 
the  Portage  Company  and  conferring  it  oo 
the  Omaha  Company,  and  also  the  act  of 
March  5,  1883,  re-enacting  the  said  act  of  Feb- 
ruary 16,  1882,  are  unconstitutional  and  void 
because  impairing  the  obligation  of  the  con- 
tract. 

FUtefier  v.  Peck,  10  U.  8.  6  Cranch,  187  (8: 
178);  New  Jersey  v.  Wilson,  11  U.  8.  7  Cranch, 
164  (3: 303);  Dartmouth  College  v.  Woodward,  17 
U.  S.  4  Wheat.  518  (4:  629);  Piqua  Branch  oj 
State  Bank  of  Ohio  v.  Knoop,  57  U.  8.  16  How. 
369(14:977). 

The  company  acquired  an  equitable  right 
to  earn  the  landfs  by  building  the  railway,  on 
accepting  the  grant  and  tiling  the  bond;  sub- 
ject of  course,  to  defeasance  on  failure  to  per- 
form the  condition  subsequent. 

Tucker  v.  Ferguson,  89  U.  S.  22  Wall.  527 
(22:  805);  Van  Wyck  v.  Knevals,  106  U.  8.  865 
(27:  202);  Davis  v.  Gray,  88  U.  S.  16  Wall.  203 
(21:447). 

The  same  rules  apply  in  equity  to  equitable 
estates  as  apply  at  law  to  legal  estates.  They 
are  alike  descendible,  devisable,  alienable  and 
barrable. 

Davis  V.  Gray,  supra;  Den  v.  Sherrerd,  72  U. 
8.  5  Wall.  281  (18:  577);  Walton  Y.Walton,  7 
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Johns.  Ch.  273:  Cholmonde-ey  t.  CUnton,  9 
Jac.  &  W.  147;  Burgest  v.  Wheats.,  1  Eden,  238; 
Philips  y.  Bridges,  3  Ves.  Jr.  126. 

Meurn.  Thomas  Wilson  and  John  F.  Dil- 
lon, for  appellee: 

Inasmuch  as  the  Portage  Company  never 
constructed  any  road,  it  never  earned  the 
lands,  and  never  had  any  ricrht  to  or  title  in 
them.  Such  risht  and  title  could  only  be  ac- 
quired by  the  performance  of  the  condition 
prooedent,  which  wus  never  performed. 

Ticdenian.  Keal  Pi  op.  ^§271, 273,  and  notes; 

4  Kent,  Com.  (13th  ed.)  124.  125;  Schu^enberg 
V.  Jlarriman,  m  U.  S.  21  Wall.  59(22:654); 
FiirnmoHh  v.  ^Unne9ota  db  P.  E.  Co.  93  U.  S. 
49  G:»  (23:  530.  r)35):  Davis  v.  Orap,  83  U.  S. 
16  Wall.  203,  229.  230  (21:  447,  456);  Wdls  v. 
JSniitfi,  2  Edw.  Cb.  78. 

Both  of  the  conditions  upon  Tvhich  the  land 
craut  in  qucsition  was  conferred  by  the  state 
act  approved  March  4,  1874,  chap.  126,  upon 
the  Portage  Company  having  been  broken  by 
that  company  prior  to  the  forfeiture  act  of 
February  16,  1882.  the  power  of  the  state  to 
pass  that  act  was  clear  and  unqueat  ion  able. 

huhuqiu  <ft  P.  It  Co.  V.  Litchfield,  64  U.  S. 
23  How.  66  (16:  500);  Sliddl  v.  Orandjtan,  111 
U.  8.  412  (2S:  321). 

Where  a  condition  is  a  continuing  one  the 
waiver  of  an  existing  default  or  a  default  for 
any  previous  year  is  not  a  waiver  of  any  sub- 
Bcquent  breach. 

BUecker  v.  Smith,  13  Wend.  533;  Jackson  v. 
AVen,  3  Cow.  220;  D)e  v.  Woodbiidf/e,  9  Bam. 
&  C.  376;  Dof  v.  J*eck,  1  Bam.  &  Ad.  428;  Doe 
T.  Gladmn,  6  Q.  B.  953;  FanreU  v.  Eiuton,  C3 
Mo.  446;  Alexander  v.  Dodges,  41  Aiicli.  691. 

As  the  state  had  the  power  to  refuse  abso- 
lutely to  make  the  grant  to  the  Portage  Com- 
pany, a  fortiori  it  had  the  power  to  make  the 
l^rant  with  conditions. 

Trot/  V.  Trou  cfc  U  R.  Co.  49  N.  Y.  657;  Peo- 
ple V.  Barnai-d,  HON.  Y.  548;  Indianapolis 
4k  C.  li.  Co  V.  TAiwrenceburyh,  34  Ind.  304. 

That  forfeitures  are  to  be  strictly  construed 
does  not  apply  to  public  grants  of  this  char- 
acitT. 

tarnsirorth  v.  Minnesota  &  P.  R,  Co.  92  U. 

5  68  (23:  586). 

The  confirmatory  act  of  March  6,  1883,  is 
vnlid,  and  had  the  effect  to  extinguish  any  ex- 
isting title,  interest  or  right  of  the  Portage 
Company  of  whatsoever  nature,  in  or  to  the 
lands  in  question. 

tstrother  v.  Lucas,  87  U.  S.  12  Pet.  458  (9: 
1154);  Field  v.  Seabury,  60  U.  8.  19  How.  323 
(15: 650);  Ixingdeav  v.  Danes,  88  U.  8.  21  Wall. 
521.  530  (22;  606,  609);  SlideU  v.  Qrandjenn, 
111  U.  8.  413.  489  (28:  321.  330);  Whitney  v. 
Morrow,  112  U.  8.  693,  695  (28:  871,  872). 

He  entry  by  the  state  for  condition  broken, 
SToids  not  only  all  estate  in  the  grantee,  but 
also  all  intermediate  charges,  encumbrances 
snii  conveyances. 

McKelway  v.  Seymour,  29  N.  J.  L.  829;  Bar- 
ker  V.  Cobb,  86  N.  H.  344;  Scott  v.  Stipe,  12 
Ind.  74;  Thomas  v.  Jiecord,  47  Me.  500, 74  Am. 
Dec.  500;  Bartlett  v.  Jones,  60  Me.  246;  Dolan 
T.  Baltimore,  4  Gill,  894:  Rowell  v.  Jewett,  71 
Me.  408:  I^icoll  v.  Nets  York  db  E.  JR.  Co,  12 
N.  Y.  121. 

If  the  Portage  Company,  prior  to  the  for- 
feiture-act of  1882,  had  committed  a  breach 


of  either  of  the  conditioni  upon  which  it  held 
the  land  grant,  then  such  forfeiture  act  extin- 
guished any  interest  in  or  lien  upon  the  said 
lands  on  the  part  of  the  Portage  Company. 

1  Dan.  Ch.  PI.  A  Pr.  (6th  ed.)  378;  Hayward 
Y.  Eliot  Nat.  Bank,  96  U.  8.  611,  614  (84:855« 
856). 

Statements  of  specific  facts  and  nothing  else 
is  admitted  by  a  demurrer. 

Fogg  V.  Blair,  139  U.  8.  119(35: 105);  United 
States  V.  Des  Moines  Nav.  d  R.  Co.  143  U.  8. 
510,  544  (85:  1099,  1109). 

If  the  complainant  has  any  right  of  action 
against  this  defendant,  a  remedy  at  law  is 
adequate,  and  therefore  the  only  remedy. 

Scott  V.  Aeely,  140  U.  S.  106  (35:  358);  Smith 
V.  Ft.  Scott,  H.  db  W.  R.  a?.  99  U.  8.  398,  401 
(25:  437,  438);  Angell  v.  Dra/per,  1  Vera.  898, 
399;  &iiriey  v.  Watts,  8  Atk.  200;  Wiggins  v. 
Armstrong,  2  Johns.  Ch.  144;  McElwain  v. 
WiiliH,  9  Wend.  548,  556;  Crippen  v.  Hudson, 
13  N.  Y.  161;  Jones  v.  Qreen,^V.  8.  1  Wall. 
830  (17:  553);  Lumley  v.  Oye,  8  £1.  &  Bl  216; 
Botcen  v.  Hall,  L.  R.  6  Q.  B.  Div.  833;  Qreen 
V.  Bvtton,  2  Cromp.  M.  &  R.  707;  CattU  v. 
Stockton  WatertDorkt  Co.  L.  R.  10  (J.  B.  458; 
Buznrd  v.  Houston,  119  U.  8.  347  (30:  451); 
United  States  v.  Ingate,  48  Fed.  Rep.  251.  New 
York  Guaranty  db  I,  Co.  v.  Memphis  Water 
Co.  107  U.  8.  205  (27:  484);  Smith  v.  Bourbon 
County  Comrs.  127  U.  8.  105  (32:  78). 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

That  which  attracts  notice  or  even  casual 
reading  of  the  bill — the  truth  of  all  the  allega- 
tions in  which  must  be  taken,  upon  this  rec- 
ord, to  be  admitted  by  the  demurrer— is  the 
fact  that,  while  Angle  was  actively  engaged  in 
executing  a  contract  which  he  had  with  the 
Portage  Company — a  contract  whose  execution 
had  proceeded  so  far  that  its  successful  com- 
pletion within  the  time  necessary  to  secure  to 
the  Portage  Company  its  land  grant  was  as- 
sured, and  when  neither  he  nor  the  Portage 
Company  was  moving  or  had  any  disposition 
to  break  that  contract  or  stop  the  work — 
through  the  direct  and  active  efforts  of  the 
Omaha  Company  the  performance  of  that  con- 
tract was  pie  vented,  the  profits  which  Angle 
would  have  received  from  a  completion  of  the 
contract  were  lost  to  him,  and  the  land  grant 
from  the  Portage  Company  was  wrested 
from  it. 

Surely  it  would  seem  that  the  recital  of  these 
facts  would  carry  with  it  an  assurance  that 
there  was  some  remedy  which  the  law  would 
give  to  Angle  and  the  Portage  Company  for 
the  losses  they  had  sustained,  and  that  such 
remedy  would  reach  to  the  party,  the  Omaha 
Company,  by  whose  acts  these  leases  were 
caused. 

That  there  were  both  wrong  and  loes  is  be- 
yond doubt.  And  as  said  hy  Croke,  J.,  in 
Bailey  v.  Merrill,  8  Bulst.  94,  95,  **  damage 
without  fraud  gives  no  cause  of  action;  but 
where  these  two  do  concur  and  meet  together, 
there  an  action  lieth."  *The  Portage  Com-[  1 1 
pany  held  a  land  grant  worth  four  millions  of 
dollars.  It  had  contracted  for  the  construction 
of  its  road,  such  construction  to  be  completed 
in  time  to  perfect  its  title  to  the  land.  The 
contract  had  been  so  far  executed  that  ita  full 
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completion  witbin  the  time  prescribed  was  as- 
sured. The  contractor  had  sixteen  hundred 
men  employed.  The  rails  had  been  purchased. 
The  company  had  lifted  itself  out  of  the  em- 
barrassments which  years  before  had  surround- 
ed it.  It  had  taken  up  all  its  old  stock  bat 
$26,000,  which  was  ignorantly  or  wrongfully 
withheld  by  one  of  its  officers.  It  had  issued 
one  million  of  new  stock,  had  authorized  a  new 
issue  of  bonds,  and  had  arranged  for  the  can- 
celing of  all  its  obligations  with  seven  hun- 
dred thousand  of  these  bonds  and  one  million 
of  stock.  It  had  consummated  arrangements 
with  a  wealthy  company  for  the  advancement 
of  moneys  sufficient  for  its  work,  and  had  gone 
so  far  as  to  place  in  the  hands  of  that  company 
one  hundred  thousand  of  its  bonds,  upon  which 
$50,000  in  cash  was  to  be  advanced.  Except 
through  some  wrongful  interference,  it  was 
reasonably  certain  that  everything  would  be 
carried  out  as  thus  planned  and  arranged. 

At  this  time  the  Omaha  Companv,  which 
was  a  rival  in  some  respects,  and  wnich  had 
located  a  line  parallel  and  contiguous  to  the 
line  of  the  Portage  Company,  interferes,  and 
interferes  in  a  wrongful  way.  It  bribes  the 
trusted  officers  of  the  Portage  Company  to 
transfer  the  entire  outstanding  stock  into  its 
hands,  or  at  least  place  it  under  its  control. 
Being  thus  the  only  stockholder,  it  induces  the 
general  manager  to  withdraw  the  several  en- 
gineering corps,  whose  presence  was  necessary 
for  the  successful  carr>  ing  on  of  the  work  of 
constructing  the  road;  to  give  such  notice  as  to 
result  in  the  seizure  of  all  the  tools  and  sunplies 
of  the  contractor  and  the  companv,  ana  the 
dispersion  of  all  laborers  employea.  To  pre- 
vent any  action  by  the  faithful  officers  of  the 
Portage  Company,  it  wrongfully  obtains  an 
injunction  tieing  their  hands.  In  the  face  of 
this  changed  condition  of  affairs  the  company, 
which  h^  negotiated  with  the  Portage  Com- 
pany and  was  ready  to  advance  it  money,  sur- 
renaered  the  one  hundred  thousand  of  the 
1 21  bonds,  and  abandoned  the  ^arrangement. 
By  false  representations  to  theleeislafure  as  to 
the  facta  of  the  case,  it  persuadedf  that  body  to 
revoke  the  grant  to  the  Portage  Company  and 
b<'Slow  the  lands  upon  itself. 

That  this  was  a  wrongful  interference  on  the 
part  of  the  Omaha  Company,  and  that  it  re- 
sulted directly  in  loss  to  the  contractor  and  to 
the  Portage  Company,  is  apparent.  It  is  not 
an  answer  to  say  that  there  was  no  certaintv 
that  the  contractor  would  have  completed  his 
contract,  and  so  earned  these  lands  for  the 
Ponage  Company.  If  such  a  defense  were 
tolerated,  it  would  always  be  an  answer  in  case 
of  any  wrongful  interference  with  the  per- 
formance of  a  contract,  for  there  is  always  that 
lack  of  certainty.  It  is  enough  that  there 
should  be,  as  there  was  here,  a  reasonable  as- 
surance, considering  all  the  surroundings,  that 
the  contract  would  be  performed  in  the  man- 
ner and  wiihin  the  time  stipulated,  and  so  per- 
formed as  to  secure  the  land  to  the  company. 

It  certainly  does  not  lie  in  the  mouth  of  a 
wrongdoer,  m  the  face  of  such  probabilities  as 
attend  this  case,  to  say  perhaps  the  contract 
would  not  have  been  completed  even  if  no  in- 
terference had  oeen  had,  and  that,  therefore, 
there  being  no  certainty  of  the  loss,  there  is  no 
liability. 


Neither  can  it  be  said  that  the  Omaha  Con^ 
pany  had  a  right  to  contend  for  these  landa; 
that  it  simply  made  an  effort,  which  any  one 
might  make,  to  obtain  the  benefit  of  this  land 

grant.  No  rights  of  this  kind,  whatever  may 
B  their  extent,  justify  such  wrongs  as  were 
perpetrated  by  the  Omaha  Company.  Here, 
bribery  was  resorted  to  to  induce  the  trusted 
officers  of  the  Portage  Company  to  betray  their 
trust,  and  to  place  at  least  the  apparent  owner- 
ship of  the  stock  in  the  hands  of  the  rival  com- 
pany. 

Without  notice,  without  hearing,  and  by 
false  allegations,  it  secured  an  injunction  to 
stay  the  hands  of  the  honest  officers  of  the 
Portage  Company.  Such  wrongful  use  of  the 
powers  and  processes  of  the  court  cannot  be 
recognized  as  among  the  legitimate  means  of 
contest  and  competition.  It  burdens  the  whole 
conduct  of  the  Omaha  Company  with  the  curse 
of  wrongdoing,  and  makes  its  interference 
with  the  affairs  of  the  Portgage  Company  a 
wrongful  interference. 

^Further,  by  false  representations  as  to  [13 
what  the  Portage  Company  has  done  ana  in- 
tends to  do,it  induced  the  legislature  of  the  state 
to  revoke  the  grant  to  the  Portage  Company  and 
bestow  it  upon  itself.  The  result,  and  the  nat- 
ural result,  of  these  wrongful  actions  on  the 
part  of  the  Omaha  Company  was  the  breaking 
down  of  the  Portage  Company,  the  disabling 
it  from  securing  the  means  of  carrying  on  this 
work,  the  dispersion  of  the  laborers,  and  the 
prevention  of  the  contractor  from  completing 
his  contract.  It  will  not  do  to  say  that  the 
contractor  was  not  bound  to  quit  the  work,  but 
might  have  gone  on  and  completed  his  con- 
tract, and  thus  earned  the  lands  for  the  Port- 
age Company;  nor  that  the  wrongful  act  of  the 
trusted  officers  of  the  Portage  Company  in  be- 
traying their  trust  could  have  been  corrected 
by  the  Portage  Company  by  appropriate  suit 
in  the  courts;  that  the  law  in  one  shape  or  an- 
other would  have  offered  redress  to  the  Port- 
age Company  for  all  the  wrongs  that  were  at- 
tempted and  done  by  the  Omaha  Company. 
Granting  all  of  this,  yet  the  fact  remains  that 
the  natural,  the  intended,  result  of  these 
wrongful  acts  was  the  breaking  down  of  the 
Portage  Company,  the  unwillingness  of  the 
foreign  company  to  furnish  it  with  money, 
and  the  prevention  of  the  contractor  from  com- 
pleting his  contract. 

It  is  not  enough  to  say  that  other  remedies 
might  have  existed  and  l)een  resorted  to  by  the 
Portage  Company,  and  that  notwithstanding 
the  hands  of  its  officers  were  tied  by  thu 
wrongful  injunction.  It  is  enough  that  the 
Portage  Company  did  break  down ;  that  it  broke 
down  in  consequence  of  these  wronisful  acts  of 
the  Omaha  Company,  and  that  they  were  re- 
sorted to  by  the  latter  with  the  intention  of 
breaking  it  down. 

It  has  been  repeatedly  held  that,  if  one 
maliciously  interferes  in  a  contract  between 
two  parties,  and  induces  one  of  them  to  break 
that  contract  to  the  injury  of  the  other,  the 
party  injured  can  maintain  an  action  against 
the  wrongdoer.  Qreen  y.  Button,  2  Ciomp. 
M.  &  R.  707,  in  which  the  defendant,  by  false- 
ly pretending  to  one  party  to  a  contract  that 
he  had  a  lien  upon  certain  property,  prevented 
such  party  from  delivering  it  to  Uie  plaintiff, 
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1 41  the  other  party  to  the  contract,  and  *wa8 
held  responsible  for  the  loss  occasioned  thereby. 
LumUy  t.  Oye,  2  £1.  &  Bh  216,  in  which  a 
singer  had  entered  into  a  contract  to  sing  only 
at  the  theater  of  the  plainiiff,  and  the  defend- 
ant maliciously  indaced  her  to  bresk  that  con- 
tract, and  was  held  liable  to  the  damages  sus- 
tained by  the  plaintiff  in  consequence  thereof. 
Bawen  y.  BaUJj.  R  6  ().  B.  Diy.  388,  in  which 
it  was  held  that  an  action  lies  against  a  third 
person  who  maliciously  induces  another  to 
break  his  contract  of  exclusiye  personal  seryice 
with  an  employer,  which  thereby  would  natu- 
rally cause,  and  did  in  fact  cause,  an  injury  to 
such  employer.  In  the  opinion  of  Brett,  L, «/., 
It  was  said  "that  wherever  a  man  does  an  act 
which  in  law  and  in  fact  is  a  wrongful  act,  and 
•uch  an  act  as  may,  as  a  natural  and  probable 
consequence  of  it,  produce  injury  to  another, 
and  which  in  the  particular  case  do^  produce 
auch  an  injury,  an  action  on  the  case  will  lie. 
This  is  the  proposition  to  be  deduced  from  the 
case  of  A$hhy  y.  White,  1  Ld.  Raym.  988.  If 
these  conditions  are  satisfied, the  action  does  not 
the  less  lie  because  the  natural  and  probable 
consequence  of  the  act  complained  of  is  an  act 
done  by  a  third  person;  or  because  such  act  so 
done  by  the  third  person  Is  a  breach  of  duty  or 
contract  by  him,  or  an  act  illegal  on  his  part,  or 
an  act  otherwise  imposing  an  actionable  liabil- 
ity on  him."  Walker  y.  Oronin.  107  Mass.  655, 
in  which  a  manufacturer  was  held  entitled  to 
maintain  an  action  against  a  third  party  who, 
with  the  unlawful  purpose  of  preventing  him 
from  carrying  on  his  business,  willfully  induced 
many  of  his  employes  to  leave  his  employment, 
whereby  the  manufacturer  lost  their  services, 
and  the  profits  and  advantages  which  he  would 
have  derived  therefrom.  Benton  v.  Pratt,  2 
Wend.  885,  20  Am.  Dec.  623.  Rice  v.  Manley, 
66  N.  T.  82,  23  Am.  Rep.  80.  in  which  a  party 
bad  contracted  to  sell  and  deliver  to  plaintiffs 
a  quantity  of  cheese,  but  having  been  made  to 
believe  through  the  fraud  of  the  defendant  that 
the  plaintiffs  did  not  want  the  cheese,  sold  and 
delivered  it  to  him.  and  it  was  held  that  an  ac- 
tion could  be  maintained  against  the  defendant 
for  the  damages  which  tbe  plaintiffs  sustained 
from  failing  to  get  the  cheese.  Jones  v.  Stanly, 
76  N.  C.  855,  in  which  the  court  said:  '*'lt 
was  decided  in  Haekins  v.  Royster,  70  N.  C. 
601, 16  Am.  Rep.  780,  that  if  a  person  malic- 
iously entices  ]al)orers  or  croppers  to  break 
their  contracts  with  their  employer  and  desert 
his  service,  the  employer  may  recover  damages 
against  such  person.  The  same  reasons  cover 
15]  every  case  where  one  person  *  maliciously 
persuades  another  to  break  anv  contract  with  a 
third  person.  It  is  not  confined  to  contracts 
for  service." 

Under  these  authorities,  if  the  Omaha  Com- 
pany had  by  its  wrongful  conduct  simply  in- 
duced the  Portage  Company  to  break  its  con- 
tract with  Angle,  it  would  have  been  liable  to 
bim  for  the  damages  sustained  thereby.  A 
fortiori,  when  it  not  only  induces  a  breach  of 
the  contract  by  the  Portage  Company,  but  also 
disables  it  from  performance. 

But  there  is  still  another  aspect  in  which 
these  transactions  may  be  regarded.  The 
Omaha  Company  became  by  its  wrongful  acts 
tbe  sole  stockholder  in  the  Portage  Company. 
It  matters  not  that  it  might  have  been  dispos- 

I'll  U.  S. 


sessed  of  this  position  by  appropriate  action  in 
the  courts.  It  was,  for  the  time  at  least,  the 
sole  stockholder.  As  such  sole  stockholder,  it 
took  advantage  of  itsjposition  and  its  powers 
to  strip  the  Portage  Company  of  its  property 
and  secure  its  transfer  to  itself. 

Now,  what  rights,  if  any,  a  corporation  may 
have  against  a  sole  stockholder  who  wrongfully 
causes  the  transfer  of  all  the  properly  of  tha 
corporation  to  be  made  to  himftelf,  need  not  be 
inquired  into.  It  is  clear  that  this  stockholder 
cannot  secuic  this  transfer  from  tbe  corpora- 
tion to  itself  of  the  property  of  the  latter  so  as 
to  deprive  a  creditor  of  the  corporation  of  tbe 
payment  of  his  debt. 

To  put  it  in  another  way :    The  Portage  Com- 

Eany,  a  corporation,  owed  Angle  |t209,000.  It 
ad  property  with  which  that  debt  couid  be 
paid.  The  Omaha  Company  became  the  sole 
stockholder  in  the  Portage  Company.  As  such 
sole  stockholder,  it  used  its  powers  to  transfer 
the  property  of  the  Portage  Company  to  itself, 
and  its  conduct  all  the  way  through  was  marked 
by  wrongdoing. 

Whatever  the  Portage  Company  might  do, 
Angle  may  rightfully  hold  tbe  sole  stockhold- 
er responsible  for  that  payment,  which  the  cor- 
porat  on  would  have  made  but  for  the  wrong- 
ful acts  of  such  stockholder. 

*But  the  stress  of  tbe  defendant's  conten  [16 
tion  is  not  that  the  bill  fails  to  state  a  case  of 
wrong  for  which,  generally  speaking,  tbe  law 
would  give  a  remedy,  but  that  the  action  of  tbe 
legislature  of  the  state  in  revoking  the  land  grant 
to  the  Portage  Company  and  donating  it  to  the 
Omaha  Company  is  conclusive  upon  the  courts, 
and  prevents  any  recovery;  and,  secondly,  that 
altbough  actionable  wrong  on  the  part  of  the 
defendant  may  be  disclosed  by  the  bill,  the 
only  remedy  which  the  plaintiff  has  tberefor  is 
an  action  at  law  for  damages,  and  no  grounds 
are  shown  for  the  interposition  of  a  court  of 
equity. 

With  respect  to  the  first  of  these  matters,  it 
is  insisted  that  the  Portage  Company  was  in 
default  at  the  very  time  that  these  wrongs,  on 
the  part  of  the  Omaha  Company,  were  charged 
to  have  been  committed  and  the  act  of  forfeit- 
ure was  passed.  By  section  8  (the  granting 
section)  of  the  act  of  March  4, 1874,  it  was  pro- 
vided: "This  grant  is  made  upon  tbe  express 
condition  that  said  company  shall  construct, 
complete,  and  put  in  operation  that  part  of  its 
said  railway  above  mentioned,  as  soon  as  a  rail- 
way shall  be  constructed  and  put  in  operation 
from  the  city  of  Hudson  to  said  point  of  inter- 
section,and  witbin  five  years  from  its  acceptance 
of  said  lands  as  herein  provided,  and  shall  also 
construct  and  put  in  operation  the  railway  of 
said  company  from  Genoa  northerly,  at  the 
rate  of  twenty  miles  ppr  year."  The  act  of 
March  16,  1878,  reads  that  "the  time  limited 
for  the  construction  of  tbe  railway  ...  is 
hereby  extended  three  years."  It  is  said  that 
this  act  in  effect  merely  struck  out  the  word 
"five"  in  the  clause  quoted,  and  substituted 
therefor  the  word  "eight,"  leaving  the  other 
conditions  of  tbe  grant  unchanged.  It  is  not 
claimed  in  tbe  bill  that  the  Portage  Company 
had  ever  constructed  any  part  of  its  road  from 
GcDOH  northward,  or  that  a  railway  had  not 
been  constructed  and  put  in  operation  from 
the  city  of  Hudson  to  the  point  of  interaection. 
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and,  therefore,  it  is  nr^d  that  it  li  not  shown 
that  the  Portage  Company  was  not  in  default 
or  that  the  legislature  had  not  the  absolute 
right  to  forfeit,  as  it  did,  by  the  act  of  Febru- 
ary 16, 1882.  It  is  contended,  on  the  other  hand, 
I7]  by  the  plaintiff  that  the  ^extension  was 
an  absolute  extension  of  three  years  from  May 
6, 1879,  irrcspectiTe  of  the  other  two  conditions 
in  the  original  grant,  and  gave  to  the  Portage 
Company  an  interest  in  the  land  grant  which 
thelegisTouire  had  no  power  to  take  away  be- 
fore May  6, 1882.  It  is  further  insisted  by  the 
defendant  that,  even  if  this  claim  of  the  plain- 
tiff be  sustiiincd,  the  act  of  March  5, 1888,  con- 
firming the  revocation  and  resumption  of  the 
land  grant  to  the  Portage  Company,  and  the 
regraiitingof  the  same  to  the  Omaha  Company, 
WHS  oftcr  the  expiration  of  the  full  limit  of  ex- 
tended time  as  thus  claimed  by  the  plaintiff, 
and  that  then  the  Portage  Company  had  un- 
questionably fulled  to  earn  the  grant  and  had 
lost  all  right  to  the  land.  Hence,  it  is  said 
that  there  was,  in  whatever  aspect  the  matter 
may  be  looked  at,  a  valid  resumption  by  the 
•tate  of  the  grant  which  it  had  made  condi- 
tionally to  the  Portage  Conopany  and  a  regrant 
of  the  lands  to  the  Omaha  Company;  that  the 
act  of  the  legislature  cannot  be  questioned; 
that  full  knowledge  of  all  the  situation  must 
be  presumed,  and  that  no  inquiry  is  permissi- 
ble as  to  the  motives  which  actuated  the  lens- 
lature,  it  being  presumed  that  everything  which 
It  did  it  did  rightly. 

In  this  respect,  the  case  of  Fletcher  v.  Peek, 
10  U.  8.  6  Cranch,  87  [8:  162],  is  relied  upon. 
In  that  case  a  purchase  of  a  large  body  of 
lands  was  made  by  James  Gunn  and  others  in 
the  year  1795,  from  the  state  of  Georgia,  the 
icon  tract  for  which  was  made  in  the  form  of  a 
bill  passed  by  the  legislature.  The  title  to 
some  of  these  lands  thus  acquired  passed  by 
conveyances  to  Peck,  who  conveyed  them  to 
Fletcner.  Ad  action  was  brought  on  certain 
covenants  in  that  deed.  The  third  covenant 
was  that  all  the  title  which  the  state  of  Georgia 
ever  had  in  the  premises  had  been  legally  con- 
veyed to  Peck,  the  guarantor.  The  second 
count  assigned  "as  a  breach  of  this  covenant, 
that  the  original  grantees  from  the  state  of 
Georgia  promised  and  assured  divers  members 
of  the  legislature,  then  sitting  in  general  as- 
sembly, that  if  the  said  members  would  assent 
to,  and  vote  for  the  passing  of  the  act,  and  if 
fhe  said  bill  should  pass,  such  members  should 
have  a  share  of,  and  be  interested  in  all  the 
virtue  of  such  law.  And  that  divers  of  the  said 
18]  lands  purchased  from  the  said  *8tate  by 
members,  to  whom  the  said  promises  were 
made,  were  unduly  influenced  thereby,  and, 
under  such  influence,  did  vote  for  the  passing 
of  the  said  bill;  by  reason  whereof  the  said  law 
was  a  nullitjr,  etc.,  and  so  the  title  of  the  state 
of  Georgia  did  not  pass  to  the  said  Peck."  In 
respect  to  this  matter  the  court,  by  Chief  Jus- 
tice Marshall,  observed,  among  other  things, 
as  follows: 

"This  is  not  a  bill  brought  by  the  state  of 
Georgia  to  annul  the  contract,  nor  does  it  ap- 
pear to  the  court  by  this  count  that  the  state  of 
Georgia  is  dissatisfied  with  the  sale  that  has 
been  made.  The  case,  as  made  out  in  the 
pleadings,  is  simply  this:  One  individual  who 
Dolds  lands  in  the  state  of  Georgia,  under  a 


deed  covenanting  that  the  title  of  Georgia  waa 
in  the  grantor,  brings  an  action  of  covenant 
upon  this  deed,  and  assigns,  as  a  breach,  that 
some  of  the  members  of  the  legislature  were 
induced  to  vote  in  favor  of  the  law,  which  con- 
stituted the  contract,  by  being  promised  an  in- 
terest in  it,  and  that  therefore  the  act  is  a  mere 
nullity. 

"This  solemn  question  cannot  be  brought 
thus  collaterally  and  incidentally  before  the 
court.  It  would  be  indecent  in  the  extreme, 
upon  a  private  contract  between  two  individ- 
uals, to  enter  into  an  inquiry  respecting  tlie 
corruption  of  the  sovereign  power  of  a  state. 
If  the  title  be  plaiolv  deducted  from  a  legisla- 
tive net,  which  the  legislature  mii^ht  constitu- 
tionnlly  pass,  if  the  act  be  clothed  with  nil  the 
requisite  forms  of  a  law,  a  court,  sitting  as  a 
court  of  law,  cannot  sustnin  a  suit  brought  by 
one  individual  ngainst  tinothcr  founded  on  the 
allegation  that  the  act  is  a  nullity  in  conse- 
quence of  the  impure  motircs  which  influenced 
certain  members  of  the  legislature  which 
passed  the  law." 

The  rule  upon  which  this  decision  rests  has 
been  followed  in  many  cases  and  has  become 
a  settled  rule  of  our  jurisprudence.  The  rule, 
briefly  stated,  is  that  whenever  an  act  of  the 
legislature  is  challenged  in  court  the  inquiry  is 
limited  to  the  question  of  power,  and  does  not 
extend  to  the  matter  of  expediency,  the  mo- 
tives of  the  legislators,  or  the  reasons  which 
were  spread  before  them  to  induce  the  pa^ssage 
of  the  act.  *This  principle  rests  upon  the  [lU 
independence  of  the  legislature  as  one  of  the 
co-ordinate  departments  of  the  government.  It 
would  not  be  seemly  for  either  of  the  three  de- 
partments to  be  instituting  an  inquiry  us  to 
whether  another  acted  wisely,  intelligently,  or 
corruptly.  Upon  that  rule'it  is  insisted  that 
these  two  acts  of  the  state  of  Wisconsin  can- 
not be  impeached;  that  whatever  wrongs  may 
in  fact  have  been  done  by  the  Omaha  to  the 
Portage  Company,  the  legislature  of  Wiscon- 
sin, in  the  exercise  of  iti  undoubted  power, 
has  taken  away  the  lands  from  the  Portage  and 
given  them  to  the  Omaha  Company,  and,  as 
its  power  is  undoubted,  no  court  can  interfere 
or  inquire  as  to  why  or  under  the  influence  of 
what  motives  or  information  those  acts  were 
passed;  nor  can  any  court  decree,  either  di- 
rectly or  indirectly,  that  those  lands  which 
were  taken  away  from  one  company  and  given 
to  the  other,  either  legally  or  equitably,  still 
remain  the  property  of  the  first  company,  and 
subject  to  the  payment  of  its  debts. 

But  it  must  be  remembered  that  the  wrongs 
of  the  Omaha  Company  were  done  before  the 
legislature  passed  either  the  act  of  1882  or  that 
of  1888,  and  it  is  to  redress  those  wrongs  that 
this  suit  was  brought.  Can  it  be  that  the  leg- 
islature, by  passing  those  acts,  condoned  the 
wrongs,  and  relieved  the  Omaha  from  any 
liability  to  the  Portage  Company?  Did  the 
resumption  of  the  land  grant  and  the  regrant 
to  the  Omaha  Company  make  lawful  its  acts 
in  bribiner  the  officers  of  the  Portage  Company  t 
Did  it  relieve  the  Omaha  Company  from  any 
liability  for  the  wrongful  use  of  the  process  of 
the  courts  in  the  injunction?  Could  it  act 
judicially  and  in  effect  decree  that  the  wrongs 
done  by  the  one  company  to  the  other  created 
no  cause  of  action?    A  right  of  action  to  re- 
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eover  damages  for  an  injury  is  property,  and 
has  a  legislature  the  power  to  destroy  sucb 
property?  Ad  executive  may  pardon  and  thus 
relieve  a  wronedoer  from  the  punishment  the 
public  exacts  for  the  wrong,  but  neither  execu- 
tive nor  legislature  can  pardon  a  private  wrong 
or  relieve  the  wrongdoer  from  civil  liability  to 
the  individual  he  has  wronged.  The  wrong 
was  not  one  done  by  the  state  or  in  the  act  of  the 
Iciiislature  in  faking  away  the  land  grant,  but 
tiOi]  in  sucb  proceedings  *od  the  part  of  the 
Omaha  Company  as  put  the  Portage  Company 
in  a  position  which  apparently  called  for  the 
action  of  the  legislature.  There  is  no  more 
cbnilenge  of  the  validity  of  this  legislation  by 
suing  the  Omaha  Company  for  the  wrongs  it 
did  leading  up  to  this  legislation  than  there  is 
in  challenging  the  validity  of  a  criminal  pro- 
ceeding by  an  action  against  the  prosecutor 
for  malicious  prosecution.  It  may  be,  as 
counsel  claim,  that  the  legislature  is  presumed 
to  act  with  full  knowledge  of  the  situation; 
that  it  knew  of  the  wrongs  done  by  the  Omaha 
to  the  Portage  Company;  knew  that  those 
wrongs  had  disabled  the  Portage  Company 
from  proceeding  with  the  work,  knew  that 
thereby  a  cause  of  action  had  arisen  to  the 
contractor.  Angle,  against  the  Portage  Com- 
pany, and  also  against  the  Omaha  Company; 
and  with  all  that  knowledge  in  possession  de- 
liberately passed  the  statutes  referred  to,  and 
yet  it  does  not  follow  that  its  legislation  was 
intended  or  was  potent  to  relieve  the  Omaha 
€k)mpany  from  liability.  There  is  in  this  sug- 
gestion noimpungingthe  motives,  the  wisdom, 
or  the  power  of  the  legislature.  It  acts  as  the 
guardian  of  the  public  interests,  to  which  all 

grivate  interests  must  yield,  and  it  may  well 
ave  thought  that,  notwithstanding  the  wrong 
that  had  l^n  done  by  the  Omaha  Company, 
the  fact  was  obvious  that  the  Portage  Com- 
pany had  become  disabled,  and  could  not  go 
OD  with  the  work;  and  that  in  subserviency  to 
such  public  interest  it  was  necessary  that  the 
grant  be  taken  away  from  the  former  and 
given  to  the  latter  company,  in  order  thus  to 
expedite  the  construction.  As  the  courts  will 
Dot  interfere  with  the  action  of  the  legislature, 
60  it  may  rightfully  be  presumed  that  the  legisla- 
ture never  intend  to  interfere  with  the  action  of 
the  courts,  or  to  assume  judicial  functions  to 
itself.  It  may  be  presumed  to  have  left  to  the 
courts  the  redress  of  the  private  wrongs  done  by 
the  Omaha  Company.  In  other  words,  it  may 
have  acted  upon  considerations  like  these: 
Public  interest  requires  the  speedy  building  of 
this  road;  the  Portage  Company  cannot  build 
it,  the  Omaha  Company  can  if  aided  by  this 
grant;  therefore,  the  public  interests  demand  a 
taking  awav  of  the  grant  from  the  one  compa- 
2 1]  ny  and  giving  it  to  the  other.*  If  the  dis- 
abled condition  of  the  Portage  Company  has 
been  brought  about  by  the  wrongs  of  the 
Omaha  Company,  the  courts  are  open,  and  the 
accepted  maxim  in  those  tribunals  is,  that 
where  there  is  a  wrong  there  is  a  remedy.  It 
thus  subserves  the  interests  of  the  public  and 
leaves  the  redress  of  the  wrong  to  that  depart- 
ment which  has  not  only  the  requisite  jurisdic- 
tion, but  also  the  appropriate  machinery  for 
ascertaining  the  amount  of  the  injury,  and  en- 
forcing the  due  compensation. 
Look  at  this  from  the  opposite  standpoint : 

IW  u.  s. 


When  this  matter  was  brought  to  the  atteution 
of  the  legislature,  and  its  action  invoked,  was 
it  confronted  with  only  these  alternatives  ? 
Must  it,  even  if  it  could,  as  a  condition  of  sub- 
serving the  public  interests,  condone  the  pri- 
vate wrong  done  by  the  one  company  to  the 
other,  or  must  it  let  the  public  interests  be  ncir- 
lecied  until  such  lime  as  the  qui'stion  of  pri- 
vate wrong  has  been  determined,  or  must  it, 
without  the  possession  of  the  suitable  machin- 
ery for  investigation,  arbitrarily  determine — as 
a  condition  of  this  transfer  in  subservience  to 
public  interests— the  measure  of  injury  done 
by  the  one  company  to  the  oilier,  and  the 
amount  ond  character  of  the  compensation  to 
be  rendered  ?  Larue  and  unni'C'«'«yary  stress 
would  be  laid  upon  the  legislature  if  the  ques- 
tion of  public  interest  was  always  to  be  thus 
hampered  by  suggestions  of  injury  and  com- 
pensation between  private  individuals.  While 
if  there  be  no  such  stress,  abundant  freedom 
of  action  is  open  to  the  legislature,  the  distinc- 
tion between  the  separate  functions  of  the  co- 
ordinate departments  of  the  government  is 
preserved,  and  at  the  same  time  public  interest 
and  private  justice  may  be  secured.  The  leg- 
islature may  proceud  with  sole  rejjard  in  all  its 
actions  to  the  public  interests,  with  the  assur- 
ance that  all  quesiions  of  wron^  and  loss  be- 
tween individuals  will  be  settled  in  the  judicial 
department,  and  that  its  own  acti(>n  in  sub- 
serviency to  the  public  interest  will  bar  no  re- 
dress of  a  private  wrong  unless  such  bar  be 
absolutely  necessary  to  the  accomplishment  of 
the  public  interest. 

But  it  is  said  that  to  permit  this  suit  to  be 
maintained,  and  to  subject  these  lands  in  the 
possession  of  the  Omaha  Company  *to  the  [22 
satisfaction  of  the  judgment  against  the  Portage 
Company,  is,  pro  ianto,  to  nullify  the  action 
of  the  legislature;  that  in  taking  the  lands 
away  from  the  one  company  and  giving  them 
to  the  other,  it  intended  that  tne  transfer 
should  be  absolute,  without  limitation,  and 
subject  to  no  contingencies  or  burdens.  But 
it  affirmatively  expressed  no  such  intention;  it 
simply  made  the  transfer,  leaving  the  property 
subject  to  all  the  burdens  and  contingencies 
which  might  arise  in  the  ordinary  course  of 
law.  Suppose  at  the  time  of  this  transfer 
from  the  one  company  to  the  state,  and  from 
the  state  to  the  other  company,  there  was  an 
existing  judgment  in  favor  of  the  Portage 
against  the  Omaha  Com  pan  v,  would  it  be  for 
a  moment  contended  that  tliere  was  anything 
in  the  transfer  which  prevented  the  Portage 
Company  from  satisfying  its  iudgment  by  a 
seizure  and  sale  of  the  lands  thus  transferred 
to  the  Omaha  Company  ?  Unless  there  were 
in  the  words  of  the  grant  to  the  Omaha  Com- 
pany something  which  expressly  tied  up  that 
land,  it  passed  to  the  company,  subject  to  seiz- 
ure and  sale  in  satisfaction  of  any  of  its  past 
or  future  obligations. 

Even  if  it  oe  conceded  that,  under  a  true 
construction  of  the  grant,  taken  in  connection 
with  the  act  extending  the  time  for  three  years, 
the  Portage  Company  was  in  default  on  Feb- 
ruary 16,  1882,  and  the  legislature  had  then 
the  absolute  right  to  forfeit  the  grant,  such 
concession  would  be  no  answer  to  the  cause  of 
action  set  out  in  the  bill.  For  who  can  say 
that  the  legislature  would  have  exercised  that 
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rigbt  of  forfeiture  f  The  mere  fact  that  the 
Portage  CompaDy  could  not  ecforce  at  the 
time  a  legal  night  to  the  lands  as  aj^ainst  the 
state  does  not  absolve  the  Omaha  Company 
from  liability  for  those  wrongs  which  resulted 
in  putting  the  Portage  Company  in  a  condi- 
tion naturally  calling  for  legislanve  action  in 
furtherance  of  the  public  interest.  If  nothing 
of  the  kind  had  been  done  by  the  Omaha  Com- 
pany, and  the  Portai^  Company  was,  as  it  is 
stated,  proceeding  diligently  in  the  work,  with 
reasonable  assurance  that  it  would  be  com- 
pleted within  three  or  four  months,  it  is  fair  to 
presume  that  the  legislature  would  not  have  dis- 
turbed the  grant,  but  would  have  permitted  the 
Portage  Company  to  fully  earn  that  which  it  had 
231  already  partially  ^earned.  The  selection 
of  tne  Portage  Company  in  the  first  instance 
was.  of  course,  made  by  the  lemslature  in  good 
faith,  and  the  time  was  extended  with  the  in- 
tent that  the  Portage  Company  should  do  the 
work  and  have  the  grant,  and  if  the  legislature 
saw  that  the  company  was  doing  the  work  and 
would  have  it  promptly  completed,  respect  for 
the  good  faith  of  the  legislature  compels  the 
conclusion  that  but  for  the  untoward  circum- 
stances preci()itated  upon  the  Portage  Com- 
pany by  the  wrongful  acts  of  the  Omalia  Com- 
pany the  act  of  Feoruary  16, 1882,  would  never 
have  been  passed.  Assuredly  it  does  not  lie 
in  the  power  of  the  wrongdoer,  the  party  whose 
wrongs  created  that  condition  which  mduced 
the  legislative  forfeiture,  to  excuse  its  wrongs 
on  the  grounds  that  the  legislature  had  the 
power  to  forfeit,  and  might  have  d6ne  it  any 
wav.  The  cases  of  Benton  v.  Pratt,  2  Wend. 
885,  20  Am.  Dec.  628,  and  Rice  v.  Manley,  66 
N.  Y.  82,  23  Am.  Rep,  80,  are  suggestive  upon 
this  question.  In  the  former  of  these  cases  it 
appeared  that  certain  parties  had  contracted 
with  the  plaintiff  to  purchase  of  him  twenty 
hogs,  to  be  delivered  at  a  future  day,  nothing 
having  been  done  to  make  the  contract  bind- 
ing under  the  statute  of  frauds.  While  the 
Jilaintiff  waq  driving  his  bogs  and  preparing  to 
ulfill  his  contract,  the  defendants,  knowing 
the  facts,  fraudulently  represented  that  he  did 
not  intend  to  deliver  them,  and  thus  induced 
those  third  parties  to  buy  their  hogs,  and  when 
the  plaintiff  arrived  with  his  they  refused  to 
take  them  simply  because  they  had  already  a 
full  supply.  The  point  was  made  that  the 
plaintiff  could  not  recover  because  there  was 
no  binding  contract  between  him  and  the  third 
parties,  but  the  point  was  overruled,  the  court 
saying :  "  It  was  not  material  whether  the 
contract  of  the  plaintiff  with  Seagraves  &  Wil- 
son was  binding  upon  them  or  not,  the  evi- 
dence established  beyond  all  question  that  they 
would  have  fulfilled  it  but  for  the  false  and 
fraudulent  representations  of  the  defendants." 
And  in  the  latter  case  the  plaintiffs  had  made 
an  agreement  with  one  Stebbins  to  purchase 
from  him  a  quantity  of  cheese,  to  be  delivered 
at  a  future  day,  and  that  contract,  too,  was 
not  binding  by  reason  of  the  statute  of  frauds. 
The  defendant  knowing  of  this,fraudulent1y, by 
24]  means  of  a  fictitious  *telepram,  persuaded 
Stebbins  that  the  plaintiffs  did  not  want  the 
cheese  and  would  not  take  it^nd  thus  himself 
secured  a  purchase  of  it.  Here,  too,  it  was 
objected,  in  defense  to  an  action  against  him 
for  the  damages  caused  by  a  failure  on  the 


Sart  of  the  plaintiffs  to  obtain  the  cheese  from 
tcbbins,  that  there  was  no  contract  which 
could  be  enforced  against  Stebbins  for  the 
sale  and  delivery  of  the  cheese,  but  the  court 
overruled  the  objection,  saying :  '*  Plaintiffa^ 
actual  damage  is  certainly  as  great  as  it  would 
have  been  if  Stebbins  had  been  obliged  to  per- 
form his  contract  of  sale,  and  greater,  for  the 
reason  that  they  cannot  indemnify  themselves 
for  their  loss  by  a  suit  against  Stebbins  to  re- 
cover damages  for  a  breach  of  the  contract. 
Suppose  a  testator  designed  to  give  A  a  legacr, 
and  was  prevented  from  doioe  it  solely  by  the 
fraud  of  B;  in  such  case,  while  A  has  no  right 
to  the  legacy  which  he  can  enforce  against  the 
estate  of  the  testator,  yet  both  law  and  equitj 
will  furnish  him  appropriate  relief  against  a, 
depending  upon  the  facts  of  the  case.  Kerr, 
Fraud  &  Mistake,  274,  and  cases  cited ;  Bac. 
Abr.  Fraud,  b.  Suppose  A  made  a  parol  con- 
tract with  B  for  the  purchase  of  land,  and  B 
is  ready  and  willing  to  convey,  but  is  pre- 
vented from  so  doing  by  the  fraudulent  repre- 
sentations of  C  as  to  A,  by  which  B  is  deceived 
and  induced  to  convey  to  C;  in  such  case,  al- 
though A  could  not  have  compelled  B  to  give 
him  the  conveyance,  it  would  be  a  reproach  to 
the  law  to  hold  that  C  would  not  be  liable  to 
A  for  the  damage  caused  by  the  fraud."  The 
same  line  of  thought  applies  to  the  case  before 
us.  While  it  cannot  be  affirmed  with  certainty 
that  the  legislature  would  not  have  passed  the 
act  of  forfeiture,  yet  it  is  reasonable  to  pre- 
sume that  it  would  not,  and  that  its  act  was 
induced  by  the  situation  of  the  Portage  Com- 
pany, which  situation  was  brought  about  by 
the  wrongful  acts  of  the  Omaha  Company. 

Our  conclusions  in  respect  to  this  matter  may 
be  summed  up  thus:  The  Portage  Company 
would  have  completed  the  work  but  for  the 
wrongful  acts  of  the  Omaha  Company.  In 
consequence  of  the  disability  thus  caused,  and 
also  moved  by  the  false  representations  of  the 
Omaha  Company,  the  legislature  resumed  its 
grant  and  made  a  rcf^rant  to  the  *Omaha  [25 
Company.  The  validity  of  that  act  is  conceded* 
It  is  to  be  presumed  the  legislature  acted  with 
proper  regard  to  the  public  interests,  and  with- 
out anv  improper  motives,  or  inducements. 
Conceding  all  this,  it  is  equally  to  be  presumed 
that  it  left  the  redress  of  private  wrongs  lo  the 
Judicial  department.  It  attached  no  conditions 
to  the  grant  to  the  Omaha  Company  which 
would  prevent  the  appropriation  of  those  lands 
to  the  satisfaction  of  any  claims  against  that 
company.  And  bence  to  hold  the  Omaha 
Company  as  trustee  for  the  creditors  of  the 
Portage  Company,  in  respect  to  these  lands, 
neither  impeaches  the  validity  of  the  action  of 
the  legislature  nor  casts  any  imputation  upon 
its  knowledge  or  motives.  It  may  also  be  no- 
ticed that  the  purpose  of  this  grant,  from  Con- 
gress in  the  first  place  and  from  the  state  to 
the  companies  in  the  second  place,  was  to  aid 
in  the  construction  of  the  railroad.    That  pur> 

gose  having  already  been  accomplished,  there 
t  no  thwarting  public  policy,  or  the  pur- 
poses of  the  grant,  if  the  lands  granted  shall 
now  be  appropriated,  through  the  processes 
of  the  courts  to  the  satisfaction  of  any  claims 
against  the  Omaha  Company. 

Passing  now  to  the  other  of  the  two  oblec- 
tions,  it  may  be  conceded  that  an  action  at  law 
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Tvould  He  for  the  damages  sastaiued  by  the 
Portage  CompaDy,  through  the  wrongful  acts 
of  the  Omaha  Compaoyr  Indeed,  that  is  a 
fact  which  uoderlies  this  whole  case.  Yet, 
while  an  aciion  at  law  would  lie,  it  does  not 
follow  that  such  remedy  was  either  full  or  ade- 
quate. Waiving  the  question  as  to  the  solven- 
cy of  the  Omaha  Company,  and  assuming  that 
any  jud|;ment  against  it  for  damages  could  be 
fully  satisfied  by  legal  process,  there  remains 
the  proposition*  that  it  is  contrary  to  equity 
that  the  defendant  should  be  permitted  to  en- 
joy unmoles  ed  that  particular  property,  ihe 
possession  of  which  it  sought  to  secure,  and 
did  in  fact  secure,  by  its  wrongful  acts.   Ought 


leeal  title  to  retain  and  enjoy  the  beneficial  in* 
teresls,  equity  impresses  a  constructive  trust  on 
the  property  thus  acquired  in  fivor  of  the  one 
who  is  truly  and  equitably  entitled  to  the  same, 
although  be  may  never  perhaps  have  had  any 
legal  estate  therein;  and  a  court  of  equity  hai 
jurisdiction  to  reach  the  property  either  in  the 
hands  of  the  original  wrongdoer,  or  in  the 
hands  of  any  sulSequent  holder,  until  a  pur- 
chaser of  it  in  ^ood  faith  and  without  notice 
acquires  a  higher  right,  and  takes  the  prop- 
erty relieved  from  the  trust.  The  forms  and 
varieties  of  these  trusts,  which  are  termed  «b 
malefido  or  ex  delicto,  are  practically  without 
limit.    The  principle  is  applied  wherever  it  is 


the  Portgage  Company  to  be  compelled  to  ex-  necessary  for  the  obtaining  of  complete  justice, 
perimeni  with  the  solvency  of  the  Omaha  Com-  although  the  law  may  also  give  the  remedy  of 
pony  before  coming  into  a  court  of  equity?  damages  against  the  wrongdoer." 
While  no  express  trust  attached  to  the  title  to  These  authorities  are  ample  to  sustain  this 
these  lands,  either  in  ihe  Portage  or  in  the  suit.  The  property  was  in  the  Portage  Corn- 
Omaha  Company — while  it  may  be  conceded  pauy  for  the  purpose  of  aiding  iu  theconstruc- 
20]  that  when  the  legislature  resumed  *the  tion  of  this  road;  work  was  done  by  the  plain- 
grant  it  took  the  title  discharged  of  any  express  tiff  in  that  direction.  Equity  recognizes  e 
trustor  liability  in  favor  of  the  creditors  of  the  right  that  that  property  should  be  applied  in 
Portage  Company,  and  might  have  transferred  the  payment  for  that  work.  The  wroogdolng 
an  absolute  title  to  any  third  party  beyond  the  of  the  defendant,  the  Omaha  Company,  haa 
reach  or  pursuit  of  the  Portage  Company,  or  wrested  the  title  to  this  properly  fiom  the 
ila  creditors — yet  it  is  still  true  that  the  lands  Portaire  Company  and  transferred  it  to  itself, 
were  given  to  the  Ponage  Company,  as  they  had  It  lias  become,  therefore,  a  trustee  ex  malefid^ 
been  given  by  Congress  to  the  state  in  the  first  in  respect  to  the  property.  It  follows  from 
instance  for  the  purpose  of  aiding  in  the  con-  these  considerations  that  the  court  erred  in  sus- 
struction  of  this  road;  that  a  part  of  the  work  laining  the  demurrer  to  this  bill,  and  the  de- 
necessary  for  such  construction  had  been  done,  cree  of  dismissal  must  be  reversed,  and  the 
and  there  is,  therefore,  an  equity  in  securing,  case  remanded  with  instructions  to  overrule 
to  the  extent  to  which  the  work  had  been  done,  the  demurrer,  and  for  further  proceedings  to 
the  application  of  these  lands  in  payment  there-  conformity  to  law. 

of.     And  when  the  Omaha  Company,  by  its  Mr.  Justice  Harlan  dissents  from  the 

wrongdoings,  secured   the  full  legal  title  to  opinion  and  judgment  for  the  reasons  stated  by 

those  lands,  equity  will  hold  that  the  party  him,  at  the  circuit  in  Angle  v.  Chicago,  St.  P. 

who  has  been  deprived  of  payment  for   Ijis  M.  db  0.  R,  Go.  39  Fed.  Kep.  912,  and  t'nrmert 

work  from  the  Portage  Company,  by  reason  Jahxii  &  T.  Co.  v.  Chicago  P.  &  S,R.  Co.  ^ 

of  their  having  been  taken  away  from  it,  shall  Fed.  Rep.  143. 

be  able  to  pursue  those  lands  into  the  hands  of  gee  in  this  connection  the  appellee*!  brief  herein; 

the  wrongdoer,  and  hold  them  for  the  payment  ^^^^  p,  ei.— Ed. 

of  that  claim  which,  but  for  the  wrongdoings  '  '  

of  the  Omaha  Company,  would  have  been  paid 

by  the  Portage  Companv,  partially,  at  least,  FAMOnq  SMITH    P/#  rfn  7dr^ 

out  of  their  proceeds.     While  no  express  trust  FAMOUS  SMITH,  Plff.  %n  Err., 

is  aflSrmed  as  to  the  lands,  yet  it  is  familiar  ^' 

doctrine  that  a  party  who  acquires  title  to  prop-  THE  UNITED  STATE3. 

erty  wrongfully  may  he  adjudged  a  trustee  ex 

maUfiHo  in  respect  to  that  property.  <®®«  S.  C.  Reporter's  ed.  tSO-HI.) 

In  Pomeroy'sEq.  Jur.  ^155,  theauthorsays,  xm.             #  j-               ^  r           •  ^^    ^-. 

citing  many  bases:    "If  one  party  obtains  the  ^^'^  «.^  Indian  cannot  he  convicted  of  mwr^ 

legal  title  to  property,  not  only  by  fraud  or  ^.^•T-^'^  Indtan-evidence^-acguittal-^ 

by  violation  oY  cSnfidwce  or  of  fiduciary  re-  '^'^^^^^  of  circuit  court. 

lations,  but  in  any  other  unconscientious  man-  ^   An  Indian  cannot,  in  a  U.  S.  oirci^it  court,  be 

ner,   so  that  he  cannot  equitably   retain   the  convicted  of  the  murder  of  another  Indian  In 

property  which  really  belongs  to  another,  eq-  the  Indian  territory, 
uity  carries  out  its  theory  of  a  double  owner 


ship,  equitable  and  legal,  by  impressing  a  con-      NoTt-JSYw-tr/iatpwrposMcrWcnceo/  inUtxicaiion 

struct ive  trust  upon  the  property  in  favor  of  the  mau  he  ijiven  by  one  accused  of  cHmc,  see  note  to 

one  who  is  in  good  conscience  entitled  to  it,  and  Hopt  v.  Utah,  26: 873. 

who  is  considered  in  equity  as  the  beneficial      As  to  when  confessions  of  accusol  are  evidene§ 

owner."    And  again,  in    section    1053:    *'In  aiTatrwfc  ftfm.  see  note  to  Hopt  v.  Utah.  28: 282. 
general,  whenever  the  legal  title  to  property,  real      AstoTwmicidebvoiUcersin  making  an  arrest:  viham 

or  personal,  has  been  obtained  through  actual  iw«<^AaWe,  see  note  to  Tennwseo  v.  Dai  is,  25: 648. 
fraud,    misrepresentations,    concealments,   or      AsW  jurisdii^inn  of  United  states  i^rcuUcovrtde^ 

through  undue  influence,  duress,  takingadvan-  ^^^ZTot7tTv^^TiX^ 
tage  of   one's    weakness    or   necessities,    or      ^,  ^^  eol,rdble  conveyan^  to  eknhte  mU  to  be 

throuffh  any    other  similar  means  or   under  i^ught;  motive  of  transfer:  when  no  obiectUm:  cou- 

aij  *any  other  similar  circumstances  which  pons:  residence  of  assignor,  tee  note  to  UcDowldr. 

render  it  UDOonscientious  for  the  holder  of  the  Smaiiej,  7:  287. 
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Sdi'iikue  Court  or  the  nRirsD  Sta.tbi. 


".  UpoDtbe  trial  before  the  etroult  court,  for  mur- 
Sat,  committed  )□  the  Indtan  country,  b;  an  Id- 
dlnn.  the  Borernment  must  ealAblieh  the  faot 
thkt  the  person  murdered  wu  not  ■□  Indian.  Id 
order  to  a  codtIcUou. 

(,  npOD  the  trt«]  before  the  circuit  oourt  of  BD 
Indictment  tor  murder  committed  by  an  Indian 
Id  the  Indian  country.  It  no  otbor  leasonable  In- 
fercDce  oao  be  draivn  from  the  evidence  thao 
that  the  person  murdered  was  an  Indian,  de- 
feodant  la  ODtitled.  as.  matter  of  lav.  to  aD  ac- 

L  Oa  the  trial  tor  murder  committed  Id  tbe  Cher- 
okee Nation  by  aD  ladlsD,  wbere  aevural  vll- 
DMscs  Bwore  that  tbe  murdered  person  was  a 
Cbecoliee  Indian,  ot  Indian  blood,  and  reOoR- 
Dlied  as  an  Indian,  and  vaa  enrolled  and  pArtlcl- 
pattid  In  the  paymeot  Of  "brenil  moncv"  to  tbe 
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[No.  1003.] 
Submilted  yon.  IS.  189S.     DKitletlJnn.  S.  ISf.i. 

IN  ERROR  to  Ihe  Circuit  Coarl  of  tlie 
1  Dnited  States  for  the  Western  Disirkt  of 
ArkHDsas,  to  review  a  ]uclgiiieDt  of  coiiTicliou 
of  Famous  Smith  for  tbe  murder  of  Jamps 
QcDlry,  alleged  to  have  been  a  while  mnu.  and 
not  an  Indiaa.  on  August  1,  1893,  in  the  Cher- 
okee Nation,  Indiao  territory.    Jttttrted. 

Statement  hy  Mr.  Juttiee  Brown: 
This  was  a  wri^  of  error  to  review  the  con 
victioD  of  tbe  pl&intifT  In  error  for  the 
murder  of  one  James  Oeutr;,  alleged  lo  have 
been  "m  whlt«  man  and  not  an  iDdian,"  oo 
August  1,  1888,  Id  the  Cherokee  Nation,  Id- 
dfan  territoTT.  The  cue  wbs  tried  before 
the  Circuit  Court  of  the  United  States  for  the 
Sl]*Westem  District  of  Arkansas  at  theHaj 
term  of  1893,  and  the  prisooer  convicted  and 
•entenced  todeath.  Thirty-fouraBsignments 
of  error  were  contained  In  the  record,  none 
of  which  were  considered  except  the  firat  and 
lait,  which  raised  the  question  of  the  juris- 
diction of  the  court,  arisipg  from  the  fact 
tbat  both  the  accused  and  the  deceased  were 
Indians. 

Mr.  A.  H.  Oarlkod.  for  plaintiff  in  error: 


Gentry  was  a  white  man  aod  not  an  ladiao. 

Tlie  policy  of  CoDgreasisioTestiDlhecoorta 
of  the  Indian  Nation  Jurisdiction  of  all  coolro- 
veraies  t>etwecn  Indians,  or  where  a  member  of 
the  nation  is  tbe  only  party. 

JEe  parte  Mayfyld,  141  U.  8.  107-116  (35: 
885-688);  Elk  v.  WUkim.  112  U.  S.  M-128  (38: 
643,  653);  Beott  t.  Saadford.  60  D.  8, 19  How. 
863-404  (15:  6S1-100). 

Indians  bom  within  tbe  territorial  limits  of 
tbe  United  States,  members  of  and  owing  im- 
mediate alleKJaoce  to  one  of  the  Indian  trlbea 
are  not  citizens. 

United  Statei  v.  Otborne.  6  Sawy.  406-409. 

There  1*  no  evidence  upon  which  to  predi- 
cate tbe  verdict  of  tbe  Jury  finding  that  James 
Gentry  was  a  white  man  and  not  an  Indian. 

Marion  Counts  Oomn.  v.    Ciark,  S4  U.  8. 

r-288  (34:  50-68);  MarikaU  v.  HuOard,  117 
H,  415-410  (29:  910,  020). 
Instructions  given  a  jury  upon  a  purely  hy- 
pothetical case,~  or  lovolvr  -   "" 


I  States,  66  U.  S.  1  Bliirk. 

ver  V.   Taylor,  68   U.   S.  1 

;  Chisago  v.  RolMna,  07  U. 

:293). 

mnnicflted  tbrents  Is  admle- 

upon  the  mental  attitude  of 

rd  ttie  deceased  when  the 


{  is  made  wiib  murderous 
■Hacked  is  under  no  ol)lif;n- 
Dy  stand  his  ground,  and  if 

9  OlitoSt.  186, 29  Am.  Rep. 
y,  6  Iowa,  43y;  Runiian  v. 
furget*  v.  Trrritory.  1  L.  R. 
May  T.  Stau,  S3  Tex.  App, 
m.  (Ky.}June2.  1867:  Me- 
iTeon.  161;  Bishop,  Crim. 

of  tbe  court  on  theqiiestion 
ulaled  to  give  tbe  jury  un 
D  of  the  imporlnnce  of  the 
I  show  it,  and  of  the  weight 
t  in  passing  upon  the  guilt 

,  WUtn«r>  Amitant  A  tig. 


\\  question,  cannot  be  now 
been  raised  at  the  trial. 

atcd,  104  U.S.  209.211  (26: 
Kernoehen.  48  U.  S.  7  How. 
jey  T.  Baltimore.  73  U.  S. 
5). 

.risdicUonal  objections  tbe 
of  error  can  look  into  tbe 
only  to  decide  qucstlona 
J  a  specific  exception. 
K,  10  U.  8.  «  Cranch.  285 
V.  Ban.,  45  U.  S.  4  How. 
(H  T.  ButUrmorth,  53  U.  S. 
lO);  Svydaoi  v.  WilliamMii, 
!7, 433  (15:  078.  980):  Ibgcri 
U.  S.  3  Wall.  654,  661  (18: 
in»,  0-  £  G.  W.  B.  O-.  v. 
10  Wall.  2.'i6,  260  (10:  892 1: 


Xmi 


3U.i 
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olving  abstract  pruposl- 


\  850):"C'«H(an  v.  Mi*- 
2'JU.B.  469.  474(30:1214); 
.  WAb.  141  U.  S.  616,  623 
•.roy  V.  Statt  Baiik  of  Indi- 
ill.  502  (17:  638);  Hanna  t. 
(00:  1117);  Er  partt  .May- 
(35:63.'ii:  United  State*  r. 
How,  667(11:  1105). 
Ibe  Revised  Stalules  refers 
not  merely  (o  all  people 
d:  and  its  general  laoguai^ 
iject  to  exception  by  special 
uch  ns  Article  Vll.  of  the 
1860. 
)og.  109  U.  8.  666,  570  (27: 

ui  V.  a. 


1898. 


Smith  v.  United  Statbs. 


63-55 


To  deride  whether  Gentry  was  nn  Indfan,  at 
all,  it  would  be  nfces^^ury  tirst  to  aHcertaui  the 
presun»pii«»M  in  ib«- absence  of  eviileiuv. 

No  ioiivinciMir  iinHiiimity  of  evidence  ap- 
pears t>o  the  bUbjf'Ci  of  itis  ciiizcnsliip.  Some 
iliuugbt  he  waa  a  Cherokee;  some  thoughl  doI. 
His  own  siaieuK'iifs  tliat  be  was  a  Ciieiokee 
were  uuifnim.  Tbese,  however,  would  not! 
bave  bound  tbe  jury,  even  liud  be  gone  on  the  \ 
ttand  himself  to  attirm  their  truth. 

Qttork  Ting  v.  United  i^tatea,  140  U.  8.  417, 
422  (35:  501.  603);  Karanafjh  v.  WiUon,  70  N. 
Y.  J77.  179;  Voiimnr  v.  ^hinhUtan  R  Co.  i:M 
N.  Y.  4I«;  MeXvlty  v.  Hard,  80  N.  Y.  517; 
Dean  v.  Metrapolittn  Kiev,  U.  Co.  119  N.  Y. 
540;  Sipjde  v.  State,  90  N.  Y.  2b4,  280;  Hobln 
son  V.  New  York  Cent,  db  H.  R.  R  Co.  20 
Blairhf.  8:38. 

If  the  defendant  belongs  to  a  class  of  persons 
not  subject  to  tbe  jurisdiction  of  tbe  court.  I  but 
fact  is  not  to  be  neg;itived  by  the  ifidictmeut 
or  declaration,  but  one  to  l)C  set  up  atlirmatively 
by  a  plea  or  answer. 

1  Bishop,  Crim.  Proc.  §  613;  MeLiah  v.  R>ff, 
141  U.  S.  COl  i35:  b93). 

Fabilculion  of  testimony  affords  foundation 
for  a  piesumpti'n  a^^ainstthe  fabricant, 

1  Bishop,  trim.  IVoc.  j^  1252. 

1  he  exception  to  tbe  comri^cnts  on  the  law  in 
ref«  reiicp  to  tiigiit  and  tbe  law  as  ff\wQ\i  by  the 
court  on  thnt  subject  and  in  reference  lo  the 
law  on  that  subject  of  threats,  is  too  general. 

Holder  v.  inittd  t^tates,  150  U.  S.  91  (37: 
lC10);7//r/r«v.  U idled  States,  150  U.  S.  442(3?: 
lis?  ;)  Allen  v.  United  States,  100  U.  8.  551 
(87:  1179;)  Carter  v  Aator,  29  U.  S.  4  Pet.  1 
(7:761).  Ilorcry  v,  Tyler,  69  U.  S.  2  Wall.  328, 
339  (17- d''!    872). 

It  U  proper  to  cbarge  that  flight  is  evidence 
of  gudi. 

Hi,an  T.  reopU,  79  N.  Y.  693;  Com.  v.  Hfe- 
\fahon,  145  Pa.  413;  State  v.  iHtrj-erald,  03 
Iowa,  268;  Foster's  Case,  11  Coke,  60b;  Peo)»le 
V.  StaiiUy,  47  Cal.  118.  118.  17  Am.  Uep.  401; 
2  Thorn  p.  Trials,  §  2543;  Lawson.  Presumpiive 
Ev.  573;  WuarL  Crim.  £?.  ^  75u. 

'Mr.  Jhdiirfi  Blown  delivered  tbe  opinion 
of  the  court  • 

Thib  c  Jisc,  %i'  tnr  as  we  have  found  it  nee- 
cs.  %rj  to  consider  it,  raises  but  a  single 
quc»»iioii,  n:itnely,  ^iv-^ther,  Smith  being  ad- 
mitted to  l>e  nOherokee  Indian,  born  and 
raised  iu  the  Cherokee  Nation,  and  a  citizen 
of  that  nation,  the  undisputed  testimony  did 
DOt  also  show  Gentry  to  have  been  an  Indian. 

If  this  were  the  case,  then  it  is  clear  the 
court  had  no  jiirisdictiou  of  the  offense.  By 
Rev.  Stat,  ti  2145  (chap.  4,  title  28)  relatiuff 
to  the  ** L'overnmeiit  of  Indian  country,"  it  is 
provicle<l  "that  except  as  to  crimes  iJic  pun- 
ishment of  which  is  expressly  provided  for 
in  this  title,  the  general  laws  of  the  United 
States  as  to  the  punishment  of  crimes  com- 
mitted in  any  place  within  the  sole  and  ex- 
clusive jurisdiction  of  the  United  States, 
except  the  District  of  Columbia,  shall  extend 
to  the  Indian  country.  **  But  by  g  2146,  as 
amended  by  the  Act  of  February  18,  1875 
(18  Stat,  at  L.  818)  **tbe  preceding  section 
shall  not  be  construed  to  extend  to  crimes 
committed  by  one  Indian  against  the  person 
or  property  of  another  Indian,    Dor  to  any 
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Indian  committing  any  offense  in  the  Indian 
country  who  has  been  punished  by  the  local 
liiw  of  the  tribe,  nor  to  any  ease  where,  by 
treaty  sripiilations,  the  exclusive  jtiristlic- 
tiou  over  such  offenses  is  or  may  be  feecured 
to  the  Indian  tribes  respectively."  As  we 
lield  in  lie  MayficUl,  141  IJ.  S.  107  [85:  635], 
there  is  nothing  in  the  treaty  of  July  19, 
1«66,  between  ^lie  United  States  and  the 
Cherokee  Nation  (14  Stat,  at  L.  700)  which 
renders  this  statute  inapplicable  or  indicates 
that  the  circuit  courts  of  tbe  United  States 
have  jurisdiction  of  crimes  ccmxmitted  by 
one  Indian  against  the  person  or  property  of 
another. 

*Upon  this  pointanumoerof  w^messes[5^ 
were  sworn,  who  all  stated  that  Gentry 
claimed  to  be  a  Cherokee  Indian,  and  looked 
like  one,  having  the  dark  hair,  eyes,  and 
complexion  of  an  Indian,  and  that  he  was 
generally  recognized  as  one.  Kajo  Gentry, 
his  reputed  father,  appears  to  have  been 
either  of  Cherokee  blood  or  mixed  Creek  and 
Cherokee.  He  also  was  recognized  as  an 
Indian,  and  appears  to  have  been  enrolled 
and  participated  in  the  payment  of  "biead 
money"  to  the  Cherokees. 

The  only  testimony  to  the  contrnry  tended 
to  show  that,  in  1883,  Gentry  was  not  per- 
mitted to  vote  at  an  election  held  in  the 
Cherokee  Nation,  but  it  also  appeared  that 
it  was  because  he  had  not  been  in  the  district 
long  enough.  To  entitle  him  to  vote  at  an 
election  he  must  not  only  have  been  a  citizen 
of  the  Chereokee  Nation,  but  nuist  have  re- 
sided in  tie  particular  district  where  he 
offered  to  vote  six  months  prior  thereto. 
There  was  also  some  testimony  tending  to 
show  that  Gentry  had  lived  for  S(»me  time, 
but  it  does  not  appear  how  lonq:,  in  southern 
Arkansas,  and  came  to  the  Cherokee  Nation 
by  tbe  way  of  the  Choctaw  Nation. 

In  this  connection  the  court  charcred  the 
jury  In  substance  that,  to  give  the  court 
jurisdiction,  it  was  necessiiry  to  charge  in 
the  indictment  that  Gentry  was  a  white  man 
and  not  an  Indian.  **The  meaning  of  that 
is,  that  he  was  a  citizen  of  the  United  States ; 
or,  more  correctly  speaking,  a  jurisdictional 
citizen  of  the  United  States."  That  if  he 
were,  notwithstanding  the  defendant  was 
an  Indian,  tbe  court  still  had  jurisdiction. 
That  in  this  connection  it  wjis  important  **to 
ascertain  whether  be  has  been  recognized 
legally  by  the  authorities  of  that  country  as 
a  citizen  thereof."  That  **if  a  man  is  an  In- 
dian by  blood,  and  if  he  goes  out  and 
lives  among  the  white  people,  abandons  his 
country,  lives  among  white  people  who  are 
citizens  of  the  United  States,  and  performs 
the  duty  belonging  to  citizenship,  or  exer- 
cises the  rights  that  pertain  thereto,  that  that 
is  evidence  on  his  part  of  a  purpose  to  aban* 
don  tbe  relation  be  may  have  to  that  country 
and  to  its  people,  and  he  may  abandon  it  in 
that  way  so  as  to  cause  him  to  become  a 
jurisdictional  citizen  of  the  United  Slates." 
That  *the  jury  also  had  a  right  to  con-  [55 
aider  that,  if  he  were  related  there,  bis  rela- 
tives took  no  interest  In  him  when  killed, 
etc.  Exceptions  were  duly  taken  lo  this  por- 
tion of  tbe  charge. 

That  Gentry  was  a  white  man,  and  not  an 
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Indt&fi,  wu  •  fact  nhich  tbe  g«vernmeDt 
was  boiiDd  to  eaUblisb,  and  It  it  failed  to 
Introduce  any  evidence  upoD  that  point,  de- 
fendant was  entitled  to  an  luslruction  to  that 
elTect.  Without  expressing  an  opinion  as  to 
tlie  correctness  of  the  legal  propositions  em- 
bodied Id  this  charge,  we  think  there  was  no 
teatlmoDj  which  authorized  tlie  court  to  sub- 
mit to  the  jury  the  question  nhetber  Gentrf 
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objection  went  to  the  jurisdiction  of  the 
court,  and  if  no  other  Teasnnable  ioference 
oould  have  been  drawn  from  the  evidence 
than  that  Gentry  was  an  Indian,  defendant 
wai)  entitled,  as  matter  of  law,  to  an  acquit- 
Ul.  PUaiant*  v.  Fant,  69  U.  8.  23  Wall. 
116  [23 :  780]  ;  Marion  County  Comri.  v. 
tOark.  04  U.  S.  S78  [24:  sg]  ;  Marthaa  v. 
Hubbard.  117  U.  S.  415  [SB:  91S]. 

The  testimony  offered  by  the  government 
had  no  legitimate  tendency  to  prove  that  he 
was  not  an  Indian.  The  evidence  that  he 
was  not  permitted  to  vote  in  the  Canadian 
district,  where  the  murder  was  committed. 
was  explained  bv  the  fact  that  be  had  not 
resided  in  the  district  the  six  months  re- 
quired by  law.  to  entitle  him  to  vote,  and 
oy  tbe  fact  that  one  of  the  Judges  of  election 
told  him  that  be  had  no  doubt  that  be  was 
an  Indian.  Nor  did  the  fact  (hat  Gentry 
Mid  be  lived  In  southern  Arkansas,  without 
any  evidence  showing  bow  he  came  to  live 
there,  under  what  circiinistiinceg,  or  how 
long  he  lived  there,  conGtitute  any  evidence 
of  his  being  a  white  man,  or  that,  being  an 
Indian,  be  uad  severed  his  tribal  relations 
and  become  a  citizen  of  the  United  States. 

It  was  held  by  this  court  In  Elk  v.  Wil- 
hint,  112  U.  8.  U  [2B:  MS],  that  an  Indian, 
born  a  member  of  one  of  the  Indian  tribes 
wftbin  the  United  States,  which  still  exists 
and  Is  recognized  as  a  tribe  by  the  govern- 
ment of  the  United  States,  who  bas  volun- 
tarily severed  himself  from  his  tribe,  and 
taken  up  his  residence  among  the  white  clti- 
Eens  of  a  state,  but  who  has  not  been  natural - 
lied,  taxed,  or  recognized  as  a  citizen,  either 
br  tlie  state  or  by  the  United  States.  la  not  a 
06]  citizen  of  the  ■United  States  within  Ihe 
141n  Amendment  of  llic  Constitution.  Much 
more  Is  that  tbe  case  where  It  appears  that 
the  Indian  was  but  temporarily  a  resident  of 
a  Stale,  the  length  of  his  residence  not  being 
shown,  and  that  he  bad  done  nothing  to  in- 
dicate hie  Intention  to  sever  his  tribal  rela- 
tions. 

Upon  the  testimony  In  this  case,  we  think 
tbe  ilcfendant  was  entitled  to  an  Instruction 
that  th<>  court  had  no  jurlstllction.  and  its 
Judgment  must,  therefore,  be  reversed,  and 
the  case  remanded  with  directions  to  set  aside 
the  verdict,  and  for  further  proceedings  in 
ooDformltf  with  this  opinion. 


B  Urited  Btatsb.  Oct.  Tbi 

ALEXAJfDER  D.  WILSON,  Appt.. 


See  8.  0.  Beporter's  ed.  CS-C7J 

Aett!fl876 — removal  nf  eaute—diverti^ of  elt- 
izenihip — uA<n  oru  of  imeral  partie*  eannat 
TOJiote  a  caiiM — formal  partitt — trvtUtof 
bond* —  neetnary  party — tepariMe  contri- 
^eriy — ontdeftndant  not  antwering—tinglt 
eatuBofaelio 


1.  Uoder  the  flnt  olauie  of  eeeUoa  I  of  tbe  Aot  of 
IBTS.  all  Of  the  plaintUTi.  If  ttiere  are  more  Hian 
one.  or  all  tbe  defendaola.  If  there  are  more  thao 
nne.  muet,  In  order  to  remove  the  tult,  unite  la 
tbe  petition  therefor. 


I.   Toer 


clause  of  section  I!  of  tbe  Aot  of  1876,  when  tbe 
CTOund  for  removal  la  diversity  of  ottlieiBbtp. 
the  party  to  the  suit  on  the  one  side,  whether 
oooalstlnB  of  one  or  more  penone,  mult  have  a 
Rtate  clttzensblp  different  trom  that  ot  tbe  party 
OD  the  other  side,  whether  cooBltlliiK  of  one  «r 
more  penoD*. 
8.  For  the  purpose  of  removltiK  a  nit  under  the 
flret  clause  of  section  E.  of  Ihe  Act  of  IGTS.  tbe 
parlies  may  be  plaoed  "on  dUTerent  sides  of  the 
matter  In  dispute  a eoordlCK  to  the  foots,"  so  that 
all  those  on  one  aide  will  l>e  "dtiieDS  of  dltferent 
from  those  on  the  otber."  and  this  helnc 


I  either  side  )i 


suit,  provided  thaiall  ui 
for. 


I  the 


i.  The  Jurisdiction  of  Ihe  Fedeial 
be  defeated  by  tbe  mere  Joinder 
of  formal  parties. 

0.  Where  (he  object  of  the  suit  Is 
poesesston  of  bonds,  tJie  bailee  oi 
bODdsls  anecessai         


In  thepetltlontbev 
I  wlU  not 


I  clUien  of  tbe  same 
state  with  the  plaintiff,  there  is  do  rleht  of  re- 
moval on  the  part  ot  another  defendant,  on  the 
ground  that  stlU  another  defendant  la  a  for- 
mal, unneoeasary,  or  nomlaal  party. 
L  In  an  action  to  recover  paeseaslon  ot  bonds 
from  a  bailee,  defendant,  a  railroad  company 
towhom  they  had  tieen  Inued  and  which  bad 
contracied  to  pay  the   plaintiff's  asslenor  tbe 


Co.  26:163.' 


V.  Delai 


KparableeotilToiTcreiei,  see  ooti 
son,  29:  899. 

..Is  to  rernemlo/ causes  to  Cnllsd  States  courts /or 
toealpr/iudlee.  see  notes  toOalces  v.  Fuentes^SS:  SM. 
and  to  Jeflenon  v.  Driver,  ah  8BJ, 

Ai  toremoDolo/causu/romsttiteto  Fedenleourtt 
uhere  United  Slata  Cotistttution,  Aa  of  Congrem, 
or  trtolii  cnmt»  in  (tuatum,  see  note  u>  Uttle  York 
Uold  Wash,  t  W,  Co.  V,  Key«,  U:  OB. 

Aa  lo  ranoval  of  causes;  rl(rU  tu  remote^  gnnmdM 
of  Ttmaval:  cttteenshlp;  pretviUce  or  local  tn/luenct; 
Federal  qussllon;  parties,  see  note  to  Butler  v.  Na- 
tional Home  for  Disabled  Volunteer  SoMlen,  36: 
346. 

..Is  to  JurUdtctton  of  ITnttsd  States  eireutt  oowt  di^ 
pending  on  porffes  and  f-N<d«nce,  see  note  to  Bnrory 
*.  Oreeooua:b,  1:  Ato. 

At  to  eotorohte  convevance*  to  analile  mft  to  bt 
brought.-  molftw  of  ttat\efer;  HAen  ttc  obfeetion: 
eouoons:  residence  <tf  lustgnur,  see  note  to  ITDanald 
V.  Smalley,  1:  ST. 

Ifil  V.  s. 


lasa 


WiLBON  y.  Ofiwsoo  Township. 


bonds  for  work  toy  htm  Id  tbe  constniotion  of  its 
road.  Is  a  proper,  if  not  a  necessary  party. 

T.  Tbe  question  whether  there  is  a  separable  con- 
troversy warranting  a  removal  to  the  U.  S. 
circuit  court  roust  be  determined  by  the  state  of 
the  pleadiogs  and  the  record  of  the  case  at  tbe 
time  of  the  application  for  removal,  and  not  by 
the  aJiegafions  of  the  petition  therefor,  or  tbe 
•absequent  proceedings  which  maybe  bad  in  tbe 
circuit  court. 

8L  The  fact  tbat  one  of  the  defendants  did  not  an- 
swer, but  made  default,  is  unimportant,  and 
placed  the  parties  in  no  diflTerent  position  with 
reference  to  a  removal  of  the  cause  than  they 
would  have  occupied  if  tbat  defendant  bad  an- 
swered. 

9.  Where  the  complaint  in  the  state  court  em- 
braced but  a  single  cause  of  action  and  a  single 
ground  of  relief,  a  removal  of  the  cause  cannot 
be  had  by  tbe  non-resident  defendants  on  tbe 
ground  of  a  separable  oontroversy. 

Ul  Where  the  cause  was  wrongfully  removed  from 
tbe  state  oourt  to  the  U.  8.  circuit  court,  the  de- 
cree of  the  latter  court  will  be  reversed  with 
oosta,  and  the  cause  remanded  to  that  court,  with 
directions  to  remand  tbe  suit  to  the  state  court. 

[No.  175.] 

Argued  and  Submitted  Dec.  SO,  1893.    Decided 

Jan.  S,  189i. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
of  Missouri,  in  au  action  brought  by  Alexander 
D.  Wilson,  plaintiff,  against  the  Union  Savings 
Association  et  a/.,  defendants,  and  the  Oswego 
Township,  intervening  defendant,  decreeing 
that  certain  bonds  of  said  Oswego  Township 
be  delivered  by  said  Union  Savings  Association 
to  said  township  for  cancellation,  and  for  the 
Talue  of  a  missing  bond,  etc.  Reversed  and 
cause  remanded  to  the  circuit  court  with  di- 
rections to  remand  tbe  suit  to  tbe  state  court. 

The  facts  are  stated  in  the  opinion. 

J/r.  Frederick  H.  Bacon,  for  appellant: 

Tbe  motion  to  remand  to  tbe  st«te  court 
should  have  been  sustained,  because  some  of 
tbe  defendants,  as  well  as  complainant,  were 
residents  of  the  state  of  Missouri  and  tbe  suit 
could  not  have  been  finally  disposed  of  with- 
out the  presence  of  such  defendants  who  were 
citizens  of  tbe  same  state  as  tbe  complainant. 

Torrence  v.  Shedd,  144  U.  S.  527  (36:  528); 
Fra9er  v.  JennUan,  106  U.  8. 191, 194  (27:  131, 
183). 

There  is  no  equity  in  tbe  crossbill  because  it 
seeks  to  enforce  a  forfeiture. 

Marshall  v.  VicktAurg,  82  U.  8.  16  Wall. 
146  (21:  121);  Harsburg  v.  Baker,  26  U.  8.  1 
Pel.  282  (7:  125). 

There  is  a  defect  of  parties  because  under 
the  allegations  of  tbe  answer  tbe  controversy 
cannot  be  determined  unless  tbe  subcontract- 
ors and  supply  men  are  made  parties  to  this 
suit,  thev  being  tbe  beneficiaries  entitled  to 
tbe  bondfs  under  tbe  allegations  of  tbe  cross- 
bill. 

Traden  Nat,  Bank  v.  Campbell,  81  U.  8.  14 
Wall  87  (20:  882);  S/Mds  v.  Barrow,  58  U.  8. 

17  How.  180  (15:  158). 

The  township  has  a  complete  and  perfect 
remedy  at  law. 
Phcmix  Mvt.  L.  Ins.  Co.  v.  Bailey,  80  U.  8. 

18  Wall.  616  (20:  501);  Grand  Chute  v.  Wine- 
gar,  82  U.  &  15  Wall.  855  (21:  170). 

Iftl  U.  8. 


Tbe  township  is  guilty  of  such  laches  as  will 

prevent  its  recovery. 

LansdaU  v.  Smith,  106  U.  8.  891  (27:  219); 
Mackall  V.  Casilear,  187  U.  8.  556  (84:  776): 
Brown  v.  Buena  Vista  County,  95  U.  8.  167 
(24:  422);  St  Louis,  V.  dt  T.  H.  R,  Co,  ▼. 
7'erre  Haute  db  1.  E.  Co.  88  Fed.  Rep.  447; 
Wagner  v.  Baird,  48  U.  8.  7  How.  234  (18: 
681);  Badger  v.  Badger,  69  U.  8.  2  Wall.  87 
(17:  836). 

At  tbe  time  of  tbe  deposit  tbe  bonds  be- 
lonired  to  Burgess.  The  alleged  trust  was  in- 
valid. 

8tory,  Eq.  Jur.  §  979<i;  Pom.  Eq.  Jur.  §  418; 
Wheeler  v.  Smith,  50  U.  8.  9  How.  55  (18:  44). 

As  to  those  who  have  not  answered,  tbe  bill 
may  be  taken  as  confessed.  Their  default  is 
an  admission  tbat  on  their  part  they  have  no 
claim  to  tbe  fund. 

2Dan.  Cb.  PI.  &Pr.  1674;  Stevenson  v.  An- 
derson,  2  Ves.  «&  B.  407. 

Tbe  plea  laches,  is  a  personal  one  and  can 
only  be  set  up  by  the  bank,  tbe  custodian  of 
tbe  bonds,  or  tbe  parties  for  whose  benefit  tbe 
bonds  were  deposited  and  the  trust  created. 

Lard  v.  Morris,  18  Cal.  482;  Ferguson  v. 
Broome,  1  Bradf.  10;  Skidmore  v.  Eomaine,  3 
Bradf.  122;  Lartliet  v.  Hogan,  1  La.  Ann.  880; 
Dawson  v.  Callaway,  18  (ia.  573. 

Burgess  was  a  purchaser  of  these  bonds  for 
value  without  notice. 

Douglas  County  Comrs.  t.  Bolles,  94  U.  8. 
105  (24:  46). 

If  Burgess  was  an  innocent  purchaser,  com- 
plainant is  also. 

Roberts  v.  fjine,  64  Me.  108,  18  Am.  Rep. 
242;  Scotland  County  v.  HiU,  182  U.  8.  107  (38: 
261). 

Tbe  presumption  is  tbat  tbe  state  treasurer, 
being  a  public  ofiicer,  did  bis  duty. 

Riee  v.  Uarrell,  24  Ark.  402. 

Tbe  effect  of  the  auditor's  certificate  was  to 
make  tbe  bonds  negotiable.  Tbe  townsbip  is 
estopped  by  tbe  recitals  in  the  bonds. 

Wilson  V.  Salamanca  Ticp.  99  U.  8.  499  ^25: 
330);  Nets  Promdence  Twp.  v.  Halsey,  117  U, 
8.  336  (29:  904);  Dallas  County  v.  MeKenzie, 
110  U.  8.  686  (28:  285);  Humboldt  Twp.  v. 
Long,  92  U.  8.  642  (28:  752);  Coloma  v.  Eai^s^ 
92  U.  8.  484  (28:  579);  Rock  Creek  Twp,  v. 
Strong,  96  U.  8.  271  (24:  815.) 

In  this  case  tbe  townsbip  commissioners  did 
adjudicate  tbat  tbe  bonds  were  not  in  excess  of 
tbe  amount  authorized,  and  their  determina- 
tion is  final  after  tbe  bonds  were  negotiaterl. 

Marey  v.  Oswego  Twp.  92  U.  8.  637  (28;  748); 
Dixon  County  v.  Field,  HI  U.  8.  88  (28:  860). 

The  auditor's  certificate  goes  far  beyond  the 
recitals  of  tbe  bonds — it  is  an  adjudication  of 
tbe  court  having  jurisdiction. 

fjcwis  V.  Barbour  County  Comrs,  105  U.  8. 
739  (26:  993);  Rock  Creek  Twp.  v.  Strong,  9S 
U.  S.  271  (24:  815):  Lake  County  Comrs,  ▼. 
Graham,  180  U.  8.  674  (32:  1065);  New  Pro9^ 
idenee  Twp.  v.  HaUey,  117  U.  8.  886  (29:  904). 

Mr,  John  O'Day.  for  appellees: 

Tbe  bonds  in  controversy  are  void.  They 
were  issued  without  any  authority  of  law  what- 
ever. 

Wdls  v.  Pontotoc  County  Suprs,  102  U.  8, 
628  (26:  123);  MeClure  t.  Chford  Twp,  94  U. 
8.  429  (24:  129);  MerchanU  Kxeh,  Nat.  Bank 
▼.  Bergen  County  Freeholders^  115  U.  8.  1184 
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(20:  430);  Diron  Covntv  v.  FhUf,  111  (J.  S.  93 
(2y:  :Ui:J);  Dmufts  County  v.  JJirhi niton,  117  U. 
8.  0(14  (.1):  1029). 

Tbe  quesiioii  of  power  is  not  one  which  the 
township  is  efctopped  from  setting  up  in  de- 
fense. 

Ottmra  V.  Caret/,  lOB  U.  S.  123  (27:  67.")); 
Marsh  v.  Fulton  Count//  Snf,r8.  77  U.  S.  10 
Wall.  676  (19:  1040);  .lA-(V///t'  v.  Orford  hikI 
HV//«  V.  Puntotor.  (.'oinfti/  ^'//y>7*#.  Hu/rra;  Uu- 
dutntin  V.  Litchfichl,  102  U.  8.  278  (26:  laS). 

None  of  the  rules  protecting  negotiable  paper 
In  the  hands  of  an  innocent  holder  apply  to 
Wilson  in  this  case.  Biiri^ess  could  not  de- 
liver the  bonds,  hence  Wilson  could  take  no 
title  to  them. 

Chipman  v.  Tvclier,  38  Wis.  43.  20  Am.  Rep. 
1;  Marcin  v.  MeCuUum,  20  Johns.  2t<8;  Uif-U- 
aifts  V.  Jhtrsf,  51  111.  141;  iScott  v.  .sY^^  I^nk, 
9  Ark.  8«i:  Devncs  v.  Shumate,  53  Md.  216; 
Covrh  V.  Mefi^er,  2  Conn.  302, 7  Am.  Dec.  274; 
Stringer  v.  Adam^,  98  Ind.  541. 

Equity  will  bar  claims  because  stale  from 
lapse  of  time  even  though  a  (rust  be  involved. 

Creath  v.  Sin,»,  46  U.  8.  6  How.  192  (12: 
110). 

The  court  rightfully  overruled'complainant's 
(appellant's)  motion  to  remand  the  cause  to  the 
state  court. 

The  law  in  relation  to  the  removal  of  causes 
has  no  application  to  nominal  or  formal  par- 
ties. 

Wormlev  v.  Wormley,  21  U.  S.  8  Wheat.  421 
(5:  651);  Wood  v.  Dacis,  59  U.  S.  18  How.  4«i7 
(15-  460);  Browne  v.  Strode,  9  U.  S.  5  Cranch, 
308  (3:  108);  McNutt  v.  Bland,  43  U.  S.  2 
How.  9  (11:  159):  Bates  v.  JSietP  Orlans,  B.  R, 
d'  V.  /?.  Co.  16  Fed.  Kep.  132;  Hazard  v,  Bob- 
inaon.  21  Fed.  Hep.  193. 

This  case  presents  a  controversy  between 
Wilson,  a  citiz'^n  of  the  staie  of  Missouri,  and 
Oswe;;o  township,  a  citizen  of  the  slate  of 
Kansas,  and  these  questions  can  be  fully  dc- 
KTuiined  between  Wilson  and  Oswego  town- 
ship without  the  presence  of  either  or  any  of 
the  other  parties  to  the  suit,  as  ori^iiially 
brought. 

Fras^.r  v.  Jenmson,  106  U.  8.  194  (27:  182V. 
Barney  v.  Lathnm,  108  U.  8.  20.'>  (2(5:  514); 
JJarter  v.  Kernochan,  103  U.  8.  562.  566  (20: 
411,  412;. 

Mr.  Justice  Jackson  delivered  the  opinion 
of  the  court: 

The  appellant,  as  the  assignee  of  Edward 
Burgess,  on  August  10,  1886  "filed  his  petition 
in  the  circuit  court  of  the  city  of  St.  Louis. 
Missouri,  against  the  Union  Savin/>8  A"<soria 
tioM  oT  ihat—cUy,  the  Memphis,  Carthase  & 
Northwestern  Railroad  Company,  a  corpora- 
tion organized  under  the  laws  of  the  state  ol 
Missouri;  C.  Montacrue,  a  non  resident  of  the 
state  of  Missouri,  and  certain  unknown  per- 
fons,  to  recover  possession  of  twenty-two  bonds 
of  Oswego  township.  9tate  of  Kansas,  of  the 
value  of  $500  each,  held  by  the  Union  Savings 
Association  as  bailee  or  trustee. 

The  petition  alleged  that  the  Memphis, 
Canhage  &  Northwestern  Railroad  Company 
was  empowered  to  construct,  maintain,  and 
operate  a  railroad  in  the  states  of  Mis<>ouri  and 
Kansas,  through  the  township  of  Osweiro,  a 
political  subdivision  of  the  county  of  Labette, 
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'  in  the  state  of  Kansas;  that  said  township  was 
authorized  and  euipowcied  to  vote,  gram,  and 
;  issue  to  the  railroad  company  its  l)on<U  to  aid 
in  the  coii.<»truclion  of  the  railroad  through  the 
county  of  Labette;  that  after  due  pioceedings 
had  been  had  the  township  of  Oswego  votKl, 
issued,  executed  and  delivered  to  the  railroad 
:  company  twenty- two  of  \U  bonds  of  the  value  of 
;  4^000  each,  with  interest  coupons  attached,  l>ear- 
I  ing  date  September  2,  1872.  numbt  red  from 
27  to  4S  both  inclusive;  that  the  railroad  corpo- 
\  ration  had  previously  entered  into  a  contract 
=  with  *Edward  Burgess  to  construct  a  por-|58 
tion  of  its  road,  and  that  Burcess  under  this 
contract  engaged  in  the  execution  ot  a  large 
amount  of  such  construction  work  on  the  rail- 
road; that  the  railroad  company,  under  its 
contract  with  Burgess,  was  to  pay  ft»r  *he 
work  and  labor  performed  and  to  be  performed 
with  the  bonds  of  the  township,  including  the 
bonds  in  question;  that  on  September  17,  1873, 
the  company  was  indebted  to  Burgess  m  a 
large  sum  of  money  for  work  and  lalior  per- 
formed on  the  railroad  uud*T  his  contract, 
which  Burgess  was  still  engaged  in  carrying 
out;  that  the  railroad  company,  at  the  request 
of  Burgess,  and  in  consideration  of  the  work 
performed  and  to  be  p<^rforuied  bv  him,  deliv- 
ered to  him,  and  to  the  defendant.  C.  Montague, 
trustee,  jointly,  said  twenty  two  bonds  upon 
the  agreement  and  undcrstandinc  between  the 
railroad  company.  Burgess,  and  Montague  that 
on  the  completion  of  the  work  then  in  proL^ress 
on  the  railroad,  up  to  the  amount  of  the  value 
of  the  twenty-two  bonds,  Montague  would  re- 
linquish for  himself,  and  for  all  others,  these 
bonds  t«i  Burgess,  which  would  then  become 
the  absolute  pro|icrly  of  the  latter;  and  that  to 
carry  out  this  agreement  the  bonds,  with  all 
the  coupons  thereto  attached,  were  placed  by 
Burgess  and  Montague,  jointly,  in  the  custody 
of  the  defendant,  the  Union  Savings  Associa- 
tion, as  trustee  or  bailee,  where  they  were  to 
remain  until  the  completion  of  the  work  on 
the  railroad  by  Burcess,  when  they  were  lo  be 
delivered  by  tlie  Union  Savings  Association  to 
him  or  his  assigns  on  the  demand  of  himself 
and  Montague. 

It  was  further  set  out  in  the  petiiion  that 
Burgess  duly  performed  his  work  upon  the 
railroad,  under  and  in  accordance  with  his 
contract,  and  became  iherehy  entitled  to  the 
bonds,  anl  that  Montague  ceased  to  have  any 
riffht.  interest,  or  claim  thereto,  either  f<»r  him- 
self or  for  anv  other  person,  and  that  the  bonds 
became  the  absolute  propeity  of  Burgess,  who 
thereafter,  for  a  valuable  considtTHiion,  «old 
and  assigned  the  bonds  in  controversy,  with  all 
his  right,  title,  and  interest  theiein  and  claim 
thereto  to  the  plaintiff. 

The  plaintiff  also  stated  that  after  the  sale 
and  a«sicnment  of  the  bonds  lo  himself  he 
noiitird  thedefendant,  the  Union  •Savings  (50 
Association,  of  his  ownership  the»eot,  and  de- 
manded them,  which  the  defendant  refused  to 
deliver  without  the  assent  of  Montague. 

The  petitioner  further  alleged  that  he  waa 
informed  and  believed  that  certain  persons,  to 
him  unknown,  claimed  an  interest  in  these 
bonds  and  coupons,  but  that  he  could  not  state 
the  nature  of  their  interest  nor  the  residence  of 
the  claimants. 

The  prayer  of  the  petition  was  that  the  da- 
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feodfint.  the  Union  Bnvinfrs  Assocfntfon,  be 
ordered  tO(l<'1iv«r  iLe  boods  and  coupons  io 
controversy  to  Uie  plaintiff;  that  said  unknown 
persons  ciRiiiiioor  an  interest  therein  be  duly 
notified  by  publication  of  tbe  pendency  of  the 
suit,  and  lie  rfquired  to  answer  tbe  same,  and 
that  the  plainiiff  have  all  such  further  relief  as 
miaht  be  proper. 

Upon  the  tilini?  of  this  petition  a  summons 
was  issueii  to  the  sher  ff  of  the  city  of  St. 
Louis,  whose  return  thereon  shows  that  the 
same  wns  d  ily  served  upon  the  Union  Savings 
Association  in  August,  1886,  and  upon  the 
Memphis,  Carihatre  &  Northwestern  liailroad 
Company  on  October  1,  18b6.     It  further  ap- 

Sears  (lini  publication  was  duly  made  for  the 
efendant,  C.  Montaj^ue,  and  the  unknown 
parlies  having  an  interest  in  the  bonds  in  con- 
troversy. 

On  October  11,  1886,  tbe  Oswei?©  township, 
on  its  own  motion,  intervened  in  the  cause, 
and  WMS  m>  de  a  party  defendant  thereto. 

At  the  Ocfol)er  terra.  1886,  tbe  Union  Sav- 
ings AssociHtion  filed  its  answer  to  the  petition, 
in  which,  after  stating  its  want  of  knowledge 
or  information  as  to  the  incorporation  of  the 
Memphis,  Carthage  &  Northwestern  Railroad 
Company,  and  the  delivery  to  that  company 
of  the  bonds  in  question,  and  other  general  al- 
legations of  the  petition,  denied  that  the  bonds 
described,  or  any  l>onds,  were  placed  by  Bur- 
gess and  Montague,  jointly,  in  its  custody, 
there  to  remain  until  Burgess  bad  completed 
tbe  work  on  tlie  railroad,  when  they  were  to 
be  delivered  to  him  or  his  assigns  on  demand; 
but  admitted  that  on  December  17,  1873,  Ed- 
ward Burgess  and  C.  Montague,  trustee,  de- 
posited with  it  bonds  which  it  believed  to  be  the 
60]*same  referred  to  in  the  plaintiff's  petition, 
and  that  it  issued  and  delivered  a  receipt  there- 
for to  Burgess  and  Montafi^ue  at  their  request, 
which  was  in  words  and  figures  as  follows: 

••Received,  St.  Louis,  Dec'r  17th,  1873.  of 
£<iward  Burgess  and  C.  Montague,  tmsteesf, 
ten  thousand  five  hundred  dollars  of  Oswego 
township,  IjBheUe  Co.,  Kansas  bonds,  issued 
to  the  Memphis,  Carthage  &  Northwestern 
liailroad  Company,  the  numbers  being  twenty- 
eight  to  forty-eight,  inclusive  (also  bond  No. 
27,  •  of  which  (;r:300  worth)  is  to  be  held  for 
same  parlies  under  same  terms,  in  all  $10,800 
bonds)  each  bond  for  $500,  due  20  vears  after 
date,  dated  Sept.  2nd.  1872,  annual  interest  at 
ten  per  cent,  represented  by  the  nineteen  cou- 
ponv  attached  to  each  bond,  all  of  such  ten 
thousand  eight  hundred  dollars  of  bonds  sub- 
ject to  the  ^nt  order  of  said  C.  Montague, 
trustee,  or  his  succe&«iors  or  successor  in  olBce, 
and  the  s;<id  Edward  Burgess,  upon  the  return 
of  this  rereipt  duly  indorsed. 

"(Signed)       James  B.  Love,  Cashier.** 

The  defendant  further  answered  that  it  had 
DO  knowletJge  ibat  Burgess  had  completed  the 
work  on  the  railroad,  nor  of  his  having  be- 
come the  owner  of  the  bonds,  n«>r  of  his  as- 
signment to  the  plaintiff;  and  further,  that  be- 
fore the  commencement  of  the  suit,  Montague, 
trustee,  aciing  in  the  premises  on  behalf  of  the 
Oswego  to v^  nship,  had  notified  tbe  defendant 
thai  Burgess  was  not  entitled  to  tbe  bonds. 

The  defendant  also  stated  that  it  was  ready 
and  willing  to  surrender  tbe  bonds  to  the  parly 
or  parties  legally  entitled  thereto  whenever  it 
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was  settled  in  such  manner  as  to  protect  de- 
fendant from  further  responsibiliiy,  and  prayed 
that  all  claimants  and  the  parlies  in  interest 
might  be  brought  into  court  and  interplead  for 
tbe  bonds;  and  that  it  might  be  allowed  a  rea- 
sonable compensation  for  tbe  custody  thereof 
since  the  vear  1873,  and  also  a  reasonable  al» 
lowance  for  attorney's  fees. 

Montague  and  the  Oswego  township  filed 
separate  answers,  in  which  they  denied  that 
the  bonds  in  question  had  ever  been  delivered  to 
tbe  Memphis,  Carthage  &  Northwestern  Rail- 
road ^Company  under  any  legal  authority  ;[0 1 
alleged  that  the  bonds  were  void  because  they 
were  never  lawfully  issued  under  any  author- 
ized election  and  vote  of  the  people  of  the 
township  to  the  railroad  company;  that  they 
were  never,  in  fact,  delivered  to  that  railroad 
company,  but  that  they  were  delivered  to  the 
Union  Savings  Association  to  secure  the  pay- 
ment by  Burgess  of  all  debts,  liabilities,  and 
obligations  which  might  be  contracted  by  bim 
in  the  prosecution  of  the  work  upon  tbe  rail- 
road through  the  township  and  county;  that 
he  had  never  performed  this  work,  acrordin? 
to  his  contract  with  tbe  railroad  company,  and 
if  the  bonds  had  ever  been  regularly  issued  he 
had  never  acquired  a  title  thereto.  The  Os- 
wego township,  therefore,  claimed  that  tbe 
bonds  should  be  surrendered  to  it  for  cancella- 
tion. 

The  Memphis,  Carthage  &  Northwestern 
Railroad  Company  failed  to  answer  the  peti- 
tion, and  made  default  thereto. 

On  December  4,  18^6,  Montague  and  the 
Oswego  township  filed  their  petition  to  have 
the  cause  removed  to  tbe  circuit  court  of  the 
United  States  on  the  ground  that  at  the  com- 
mencement of  the  suit,  and  at  the  time  of  the 
motion,  they  were  citizejis  of  the  atate  of  Kan- 
fas,  while  the  plaintiff  was  a  citizen  of  the 
state  of  Missouri;  that  the  Union  Savings  As- 
sociation, though  a  citizen  of  tbe  state  of  Mis- 
souri, was  only  trustee  of  the  bonds,  and  bad 
no  interest  in  the  result  of  the  controversy,  and 
that  the  Memphis,  Carthage  &  Northwestern 
Kailroad  Company,  named  as  a  party  defend- 
ant, had  never  been  served  with  processor  en- 
tered its  appearance  in  the  suit. 

On  this  petition,  and  proper  bond  tendered 
therewith,  the  suit  was  removed  into  the  United 
Stales  Circuit  Court  for  the  Eastern  District  of 
Missouri.  After  such  removal  was  effected 
the  plaintiff  moved  the  court  to  remand  the 
cause  to  the  circuit  court  of  the  city  of  St. 
Louis  on  tbe  grounds,  first,  that  the  applica^ 
lion  was  not  made  under  the  second  paragraph 
of  section  639  of  the  Revised  Statutes;  second, 
that  the  cause  was  not  one  io  which  there  could 
be  any  final  determination  of  the  controversy 
as  to  the  parties  applying  for  tbe  removal  with« 
out  the  presence  of  the  other  defendants;  third* 
that  tbe  *suit  was  not  one  between  citi-  [^2 
zens  of  different  states,  but  was  one  in  which 
the  plaintiff  and  the  defendant,  the  Union  Say- 
ings Association,  and  the  Memphis,  Carthage 
&  Northwestern  Railroad  Company,  were  citi- 
zens of  Missouri,  while  Montague  and  Oswego 
township  were  citizens  of  tbe  slate  of  Kansas; 
fourth,  that  the  suit  was  not  one  in  which 
there  was  a  separable  controversy  between 
citizens  of  different  states,  and  that  the  sheriff's 
return,  as  set  out  in  the  record,  showed  that 
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the  defeodantytbe  Mcmpliis,  Carthage  &  North- 
western  Railroad  CompnDy,  had  been  duly 
Mfved  and  brought  before  the  court  prior  to 
the  flllDg  of  the  petition  for  the  removal  of 
tbe  cause. 

The  motion  to  remand  was,  however,  over- 
ruled, and  thereafter  various  amended  plead- 
ings were  filed  in  the  circuit  court,  including 
a  crossbill  on  the  part  of  the  Oswego  town- 
ship to  have  the  bonds  In  controversy  declared 
void  and  returned  to  it  for  cancellation. 

Open  tbe  hearing  of  the  cause  the  court  en- 
terea  a  final  decree  holding  that  tbe  bonds  in 
question  were  issued  without  authority  of  law, 
and  that  the  same  should*^  delivered  by  the 
Union  Savings  Association  to  the  Oswego 
township  for  cancellation;  and,  it  further  ap- 
pearing that  bond  No.  27,  referred  to  in  the 
S leadings,  had  been  appropriated  by  the  Union 
avings  Association,  and  was  no  longer  in  its 
possea<iion,  a  decree  was  entered  against  it  for 
tbe  value  of  the  missing  bond,  subject  to  a  de- 
duction for  the  amount  of  compensation  al- 
lowed it  as  custodian  of  the  bonds.  From  the 
final  decree  the  present  appeal  is  prosecuted. 

The  question  first  presented  for  our  consider- 
ation by  the  appellant  is  that  the  cause  was  im- 
eroperly  removed  from  the  state  court  to  the 
United  States  circuit  court,  and  that  his  motion 
to  remand  the  same  to  the  state  court  should 
have  been  sustained  for  the  reason  that  the  de- 
fendnnts.the  Union  Savings  Association  and  the 
JUempbis,  Carthage  &  Northwestern  Railroad 
Company,  were  citizens  of  the  same  state  as 
the  plaintiff,  and  that  the  suit  could  not  be 
finally  disposed  of  without  the  presence  of 
these  defendants,  both  of  whom  were  proper, 
If  not  necessary  parties. 

Against  this  position  it  is  urged,  on  behalf  ot 
63]  the  appellees  ♦that  the  real  controversy  in 
the  case  was  wholly  between  the  plaintiff  and 
the  Oswego  township,  and  C.  Montague,  and 
could  be  fully  determined  between  them  with- 
out reference  to  tbe  other  defendants;  that  the 
railroad  company  and  the  Union  Savings  As- 
sociation were,  at  the  most,  only  nominal  or 
formal  parties. 

The  removal  in  this  case  was  had  under  the 
second  section  of  the  Act  of  1875,  but  under 
which  clause  of  that  section  does  not  distinctly 
appear.  The  first  clause  of  the  section  relates 
to  removals  of  controversies  that  are  not  sep 
arable,  and  in  which  all  the  parties  on  one  side 
of  the  suit  are  citizens  of  different  states  from 
those  on  the  other  side,  which  Is  a  necessary 
condition  to  enable  the  circuit  court  to  take 
Jurisdiction  of  the  entire  suit.  Under  this 
clause,  all  of  the  plaintiffs,  if  there  are  more 
than  one,  or  all  the  defendants,  there  being 
more  than  one,  must,  in  order  to  remove  the 
suit,  unite  in  the  petition  therefor;  and  it  is 
settled  by  the  authorities  that  to  enable  a  suit 
to  be  removed  under  this  first  clause  of  the 
section,  when  the  ground  for  removal  is  diver- 
sity of  citizenship,  the  party  to  the  suit  on  the 
one  side,  whether  consisting  of  one  or  more 
persons,  must  have  a  state  citizenship  different 
from  that  of  the  party  on  the  other  side, 
whether  consisting  of  one  or  more  persons; 
and  that,  for  the  purpose  of  removing  the  suit, 
these  parties  may  be  placed  **on  different  sides 
of  the  matter  in  dispute  according  to  the  facts," 
no  that  all  those  on  one  side  will  be  ^^cilizens 
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of  different  states  from  those  on  tbe  other," 
and  that  this  being  done,  those  on  eiilier  side 
may  remove  the  suit,  provided  that  all  unite 
in  tbe  petition  therefor. 

The  situation  of  the  parties  in  this  case,  in 
connection  with  the  relief  sought  by  the  peti- 
tion, does  not  admit  of  placing  the  parties  on 
different  sides  of  the  matter  in  dispute,  so  that 
those  on  one  side  will  be  citizens  of  different 
states  from  those  on  the  other,  for  the  purpose 
of  removing  the  suit,  unless  it  can  be  held  that 
both  the  Memphis,  Carthage  Sb  Northwest- 
ern Railroad  Company,  which  was  made  a 
Earty  defendant,  and  duly  served,  and  tbe 
fnion  Savings  Ajssociation,  were  merely  nom- 
inal, formal  and  unnecessary^  parties,  *hs  [64 
these  corporations  were  citizens  of  the  same 
state  as  the  plaintiff. 

It  is  settled  that  tbe  jurisdiction  of  the  Fed 
eral  courts  will  not  be  defeated  by  the  mere 
joinder   or    nonjoinder   of    formal    parties. 
Worralep  v.  WormUy,  21  U.  8.  8  Wheat.  421, 
451  [5:  651,  659]. 

In  Wood  V.  Davis,  59  U.  8.  18  How.  467  [15: 
460],  where  formal  or  nominal  parties  were 
united  with  the  real  parties  to  the  litigation,  it 
was  held  that  such  joinder  would  not  oust  tbe 
jurisdiction  of  the  Federal  court,  if  the  citizen- 
ship of  the  real  parties  was  such  as  to  confer 
it,  but,  in  speaking  for  the  court,  Mr.  Justice 
Nelson  said,  in  that  case:  "This  is  not  a  case 
of  a  stakeholder,  or  the  holder  of  a  deed  as  aa 
escrow,  where  a  trust  has  been  created  by  tbe 
parties,  which  is  sought  to  be  enforced  by  one 
of  them.  In  all  such  cases  the  trustee  may  be 
a  proper  party,  as  he  has  a  duty  to  perform, 
and  which  the  court  may  enforce,  if  impropei^ 
ly  neglected  or  refused. 

In  Bacon  v.  Rives,  106  U.  8.  99  [27:69], 
where  the  complainants  were  citizens  of  the 
state  in  which  the  suit  was  originally  brought, 
and  the  defendant,  the  real  party  to  the  con- 
troversy, against  whom  relief  was  sought,  was 
a  citizen  of  another  state,  bis  right  to  remove 
the  suit  to  the  circuit  court  of  the  United 
States  was  held  not  to  be  defeated  upon  tbe 
ground  that  the  citizenship  of  another  defend- 
ant, who  was  a  stranger  to  that  controversy, 
and  who  occupied  substantially  the  position  of 
a  mere  garnishee,  was  the  same  as  that  of  the 
complainant.  In  that  case,  however,  tbe  re- 
lief sought  was  against  a  non-resident  defend- 
ant, as  the  real  party  to  the  controversy.  In 
tbe  present  case  no  relief  is  sought  against  the 
removing  parties. 

These  authorities  do  not  control  in  this  case, 
for  the  reason  that  tbe  relief  sought  by  the 
plaintiff  in  his  bill,  or  petition,  was  the  recov 
ery  of  the  possession  of  the  bonds  held  by  the 
Union  Savings  Association.  He  sought  no 
active  or  afl9rmative  relief  against  any  other 
defendant  to  the  suit.  He  dia  not  even  make 
the  Oswego  township  a  party  defendant.  By 
bis  petition  he  raised  no  question  whatever  as 
to  the  validitv  of  the  bondsorthe  regularity  of 
their  issue.  Ae  alleged  that  they  were  regularly 
issued  by  the  township  of  Oswego  to  tbe  Mem- 
phis, ^Carthage  <&  Northwestern  Railroad  [65 
Company,  and  that  by  an  arrangement  between 
the  railroad  company  and  C.  Montague,  trustee, 
and  Edward  Burgess,  they  were  placed  in  the 
possession  of  the  Union  Savings  Association 
until  Burgess  should  complete  his  contract 
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with  the  railroad  companj,  when  the  bonds 
were  to  be  delivered  to  Burgess,  or  liis  assignee. 
The  plaintifl,  as  bis  assignee,  clainoed  that 
Burgess  bad  complied  with  and  completed  bis 
contract,  thereby  becoming  the  owner  of  the 
bonds,  and  entitled  to  their  possession;  and 
that  thereafter  he  assigned  his  right,  title,  and 
interest  in  the  same  to  the  plaintiff,  who  by  his 
petition  only  sought  to  recover  possession  of 
the  bonds.  The  Union  Savings  Association, 
being  the  bailee  or  trustee  of  the  bonds,  was  a 
necessary  and  indispensable  party  to  the  relief 
sought  by  the  petition,  and  that  defendant,  be- 
ing a  citizen  of  the  same  state  with  the  plain- 
tiff, there  was  no  rieht  of  removal  on  the  part 
of  Montague,  or  of  the  intervening  defendant, 
the  Oswego  township,  on  the  ground  that  tbe 
Union  Savings  Association  was  a  formal,  un- 
nece&sary,  or  nominal  party. 

Furthermore,  under  the  allegations  of  tbe 
petition  that  tbe  bonds  had  been  issued  to  the 
Memphis,  Carthage  &  Northwestern  Railroad 
Company  by  the  Oswego  township,  by  author- 
ity of  law,  and  that  it  had  contracted  with 
Burgess  to  pay  him  the  bonds  in  question  for 
work  and  labor  performed  and  to  be  performed 
by  bim  in  the  consl  ruction  of  its  line  of  rail- 
road, the  railroad  company  was  a  proper,  if 
not  a  necessary  party,  as  it  had  an  interest  in 
tbe  question  whether  Burgess  bad  performed 
bis  contract  and  earned  the  bonds. 

Considering  the  nature  of  the  suit  and  tbe 
relief  sought  thereby,  these  defendants  cannot 
be  treated  and  regarded  as  purely  formal  and 
unnecessary  parties.  The  character  of  the  re- 
lief sought  made  the  Union  Savings  Associa- 
tion, which  occupied  the  position  of  a  bailee 
or  trustee,  a  necessary  and  indispensable  party. 

But  can  the  removal  be  sustained  under  the 
second  clause  of  the  second  section  of  the  Act 
of  1875,  on  the  ground  that  tbe  suit  presented  a 
separable  controversy  between  tbe  plaintiff  and 
Oo]  *the  parties  applying  for  and  securing 
the  removal?  We  think  not.  The  question 
whether  there  is  a  separable  controversy  war- 
ranting a  removal  to  tbe  circuit  court  of  th^ 
United  States  must  be  determined  by  the  state 
of  the  pleadings  and  the  record  of  the  case  at 
the  time  of  the  application  for  removal,  and 
not  by  the  allegations  of  tbe  petition  therefor, 
or  the  subse(]|uent  proceedings  which  may  be 
bad  in  the  circuit  court.  &rney  v.  Lat/uim, 
103  U.  S.  205  [26:514]. 

The  original  petition,  in  the  present  case, 
filed  in  the  state  court,  and  tbe  relief  sought 
thereunder,  did  not  present  a  controversy 
which  was  wholly  between  citizens  of  different 
states,  or  one  that  could  be  finally  determined 
AS  between  the  plaintiff  and  tbe  removing 
parties,  without  the  presence  of  the  Union 
Savings  Association,  and  could  not,  therefore, 
be  removed  separately  or  jointly  by  either 
Montague  or  the  township  of  Oswego. 

The  fact  that  the  Memphis,  Carthage  & 
Northwestern  Railroad  Company  did  not  an- 
swer, but  made  default,  is  unimportant,  and 
placed  the  parties  in  no  different  position  with 
reference  to  a  removal  of  the  cause  than  they 
would  have  occupied  if  that  company  bad 
answered,  and  either  admitted  or  denied  tbe 
rights  of  tbe  plaintiffs.  Putnam  v.  Ingraham, 
114  U.  S.  59  [29:  06]. 
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The  petition  filed  In  tbe  state  court  did  not 
present  several  causes  of  action,  some  of  which 
were  against  the  resident  defendants  and  others 
against  the  non-resident  defendants,  but  em- 
braced a  sinele  cause  of  action  and  a  singls 
ground  of  relief.  It  did  not,  therefore,  coma 
within  the  authorities  which  allow  a  removal 
on  the  ground  of  a  sepsrable  controversy  such 
as  entitled  the  non-resident  defendants  to  rs* 
move  the  cause. 

Without  reviewing  tbe  authorities  on  the 
subject  of  removal  of  causes  on  the  ground  of 
separable  controversies,  within  the  meaning  of 
the  second  clause  of  the  second  section  of  the 
Act  of  1875,  we  deem  it  sufficient  to  cite  tb« 
following  cases  as  fully  sustaining  the  conclu- 
sion to  which  the  court  has  arrived,  that  the 
pleadings  in  the  case  under  consideration  pre- 
sent no  ground  on  which  to  base  the  right  of 
removal:  ^Brooks  v.  Clark,  119  U.  S.  [67 
602.  611  [30:  482,  485];  Brown  v.  Trousdale, 
138  U.  S.  889,  896  [84:  987,  9901;  Torrence  ▼. 
S/tadd,  144  U.  S.  627,  580  [36:  528,  631]. 

In  this  last  cited  case  Mr.  Justice  Gray, 
speaking  for  tbe  court,  sums  up  tbe  authorities 
on  the  subject  as  follows:  "But  in  order  to 
justify  such  removal  on  the  ground  of  a  sep- 
arate controversy  between  citizens  of  different 
states  there  must,  by  tbe  very  terms  of  th« 
statute,  be  a  controversy  'which  can  be  fully 
determined  as  between  them;'  and  by  the 
settled  construction  of  this  section  tbe  whole 
subject-matter  of  tbe  suit  must  be  capable  of 
being  finally  determined  as  between  them,  and 
complete  relief  afforded  as  to  the  separate 
cause  of  action,  without  the  presence  of  others 
originally  made  parties  to  tbe  suit." 

Considering  the  character  of  the  relief  sought 
by  the  original  bill,  and  tbe  situation  of  the 
psrties,  it  cannot  be  properly  said  that  the 
whole  subject  matter  of  the  suit  was  capa- 
ble of  being  finally  determined  between  the 
plaintiff,  on  the  one  side,  and  l^Iontague  and 
tbe  Oswego  township,  on  tbe  other,  without 
tbe  presence  of  the  Union  Savings  Association, 
so  as  to  warrant  the  removal  as  a  separable 
controversy. 

The  cases  of  Thayer  v.  Life  Asso,  of  America^ 
112  U.  S.  717  [28:  864];  St.  Louis  dh  8.  F.  R 
Oo.  V.  Wilson,  114  U.  S.  60  [29: 66];  and  Crump 
V.  nurber.Uti  U.  S.  66  [29:3281,  are  not  dis- 
tinguishable in  principle  from  the  present  case. 
In  tbe  former  case  the  situation  of  the  parties 
was  substantially  the  same  as  in  the  case  under 
consideration,  and  it  was  held  that  the  resident 
corporation,  as  the  holder  of  tbe  stock  which 
the  complainant  sought  to  have  transferred  to 
himself,  was  such  an  indispensable  partv  as 
would  prevent  the  removal  of  the  cause  from 
the  state  to  the  circuit  court. 

We  are,  therefore,  of  opinion  that  tbe  cause 
was  wrongfully  removed  and  that  the  motion 
to  remand  should  have  been  sustained.  Ths 
decree  below  is  reversed  with  costs,  and  ths 
cause  remanded  to  the  circuit  court  of  ths 
United  States  for  the  Eastern  District  of  Mis- 
souri with  directions  to  remand  the  suit  to  ths 
state  court  from  which  it  was  originally  r^ 
moved,  and  it  is  accordingly  so  ordered.  > 
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SUPREU   COCBT  C 


litem,  JppU.,  years  old,  living  wilh  her  purciita,  tncl  do 

«.  bin  of  Ills,  but  a  couaiti  ot  liis  wife,  and 

IDk   MAT   STANSBORT.  about  seven  years  younEer  Ui«n  Hlie. 

OustariiH  It.  DlxoDdicd  Ik-ceinlier  1,  1871. 

(Bee  B,  C  Beporterl  ed.  es-m)  leaving  Ma  wife  Ada,  but  no  issue,  aurvlvins 

mtnapp^nlitm  bt  di»mU»^-n>^mty ami-  ""upon  a  bill  In  equity,  filed  July  33.  1878. 
i^  "  ^""^'"'*  ""'"'"  "''^  by  A.laDiloo«gafuBtTdftCa.n|,b^l^ftndIIl- 
"''"'*■  gleliiirtas  truslee,  tliatcourt,ut1eruppoiniios 

L   Where  the  appellanta  have  no  beoeBclBl  or  ap-  a  guardian  ad  litem  for  Ids,  and  wi  cii  liis  nnd 

pealBble  InMreai  In  the  premteoe  In  controversy,  "her  written  consent  and  timl  of  ber  piir-FOtt 

■nd  nn  Inleraat  whatever  ot  any  kind  In  Uie  re-  gnls  rind  of  Ingleliiirt.  ordered  pHrl  ot  the  ttiQd 

•ultot  the  suit,  the  appeal  wUlbedamlased.  ^o  lie  Bold   by  a  truslce,  appoiiiled   for  the 

t.    Where  the  principal  matier  In  conirovery  !•  purpose,  for  the  payment  of  repairs  mid  laxea 

tbevaUdltyot  the  pnwerdlngi  In  a  partition  suit,  on  llie  wlioie   confirmed  Uls  siilc  tiieriof   ap- 

and  the  r«l  deiendBnia.  whoec  rtahu  are  af-  poinipj  commissi  Oners  to  make  a  pnrlilioo  of 

(ected  by  the  decree  applied  frora^re  the  par-  ll,e  rest  ot  the  land  in  equal  moieliea  In  f«e 


BppellBDti  from  the  di 

eil  la  the  plaintiff. 

.ffcclcdbyajofntdecreecannot    Ada  an.l  Ida  each  bold  in  sev.-rally  llie 


thewhole   On  Mny  6,   1874.  decreed  tliat  the     .   .  ._    ._ 
.. ■..■ .. ifirmed,  nnrl  that  said 


appenl  alone,  without  Jolninit  the  other  defend-  'elJ    set  ofl   to    ller.      The    piiichiii 

aniBUBppelliinu.iirvhonlng  a  valid  excuse  for  trustee  a  sale  conveyed  to  Florian  I  mutmui; 

not  JolnlnRlheni,  which  can  only  tie  shoivn  by*  and  a  part  o(  the  laud  set  oB  to  Aihl  OlXOD 

■uiDnii>n«  and  nveninoe,  or  by  aome  equivalent  nriis  conveyed  by  ber  to  Jolin  O.  Tliompson, 

proceeding.  who  entered  into  poasessloD  thereof,  and  re- 

[No.  144.]  ccived  the  renia  and  proHta. 

Argued  Dee.  e,  7,  IS9S.     IkeidedJan.  3, 189i.  Ada  Dixon  mnrrieil   William   H.    Davla. 

Novembers.   1874  ;  and  died   February   26, 

APPEAL  from   a  decree   of   Ihe  Supreme  1&S8,  k-aving  an  infant  son  nnil  heir. 

Court  of  Ibe  District  ot  Columbia,  in  a  Ida  Campbell  lieeame  of  ago  July  10,  1877, 

■nil  in  euuliy  brought  by  Ida  Mny  3tanal.ury,  and  on  June  23.    18«1,   having   meiiiiwhil« 

•gainel  Joseph   Inslchart  snd  oluera,  defend-  married  Cliarle*  J.  Stunslnirv,  tlh'd  the  orig- 

Mts.  to  declare  onll  and  void  and  ect  asiiitf  as  inal  bill  in  the  present  case  ai^ainst   Ingle- 

cloiids  u|>ou   plaintiil'a   lille  to   land   cerinin  hnrt,  as  trustee  uniler  tlie  deed  of  GiiHIiivus 

proceediiigB  lo  partilion  and  deeds,  and  for  Ihe  I{.  Dixon,  to  compel  him  to  uonvuv  to  lier  In 

appoiniiiient  of  a  irnatee  in  place  of  one  who  fee  all  the  land  included  in  tliitt  deed  ;  and 

bad  died,  lo  convey  auch  land  lo  her.     Said  against  Thompson  to  cancel  the  decil  to  bini, 

decree  being  in  favor  ot  the  phiintilT  and  for  as  caatlng  a  cloud  upon  her  legal  lille.     To 

the  relief  prayed  for.     On  tnotion  to  liUmte*.  that  bill  Thompson  tiled  a  cuimirnr,  wliieli 

iiimUud.  was  suslaiiieil,  with  Iciivc  to  nmeiid  tlie  bill. 

Bee  same  case  below.  9  Mackey,  134.  On  April  14.  18M3,  before  the  hi-nring  upon 

,       „      ,      .      „  Thompson's  demurrer,  and  not  bavin;;  hlin- 

Statemcnt  by  ^fr,  J»>lta,  Qr».j:  ^If  pUded  to  the  bill,  InKleliartdk-d,  leuv- 

Thia  was  a  bill  in  equity  In  tiio  Supreme  \^„  infiint  heirs  only 

Court  of  the   District  of  Columbia  by   Ida  i,]^  Hficrwimis.  from   time   to  time,  filed 

May  blnnsbory  toinforeealru8lii0deradee.l  q,,,,.^  i,j||a    ^^  „„y  „,  „meniimc-iit.  siipplo- 

dated  June  10.  lUTO.  by  which  Oiistavna  R,  |„^,„[  ^^j   revivor    ioining   her   husliind   aa 

Dixon  and  Ada  Oetfrgiana  Amanda,  his  wife,  pi„intill:   making  Inglebiirfs  >i<rint  heirs. 

conveyed  land  of  his  in  the  cily  of  Washing-  ^,|„.g  ^^„^^!^  h„Bi,„n,|,  Uavis.  and  Ikt  Infant 

tontoJosepblnglehart,  hislioiranndasaigna.  g„„   „„,i   1,^,;,    „s   „e|i   ^    Thompw-n    and 

in  trust  for  the  sole  and  sopanite   use   and  Trautman.  defemlants;  and  praviiig  Unit  all 

benelitot  the  wife  during  her  life  or  willow.  ^^  nnreeedinKs  upon  the  bill  "for   p;.riiiion 

huod  and  nn  longer,  with  remainder  in  fee  to  i^  ^iwMTe<^  null  and  void  for  want  of  juris- 

the  heirs  of  the  boily  of  the  husband,  and,  Jn  .Hciiou  in  the  court,  and  that  those  proct-cd- 

default  of  such  heirs,  then  (as  the  plaintiff  ^^^  ^  „^n  ^  (be  dttds  to  Tnininiaii  and 

contended  ami  tiie  court  below  held)  to  con-  ,„  Thompson,  bo  set  aside  as  clouds  upon 

KOTB.-I7».ionlw,«irtto(or«;of<lconl«hfnnton  Wa's  title,  and  that  some  pr-.r-c-r  i«;.3on   be 

•n>c«l  or  v>ni  of  nror.  aee  note  lo  Harriaoo  v.  appointed  as  trustee  in  Ingleharl  a  stead  U> 

RlxoD. BiSn.  convey  all  the  land  to  her. 

H'hen  parti'*  (ti'erwfed  or*  niiFii«wui.  part  man  Gniirdians  a<t  litem  were  appointiil  for  the 

nainlain   a    htU  (n   equity  for  benedt  o/   all,  see  Infant  heirs  of  •Inglthnrt.  as  well  as  for  [70 

notea  to  Smith  v.&wurmBtedt,  1(:  H3.  and  (o  Uacon  the  infant  Davis,  and  respectively  answi-red 

T.  Robertson.  IB;  teg.  jn  their  behalf,  aulimitling  their  rights  to  the 

At  t»paTtit*necf»ini:  in  tqvilii.  mint  of;  vnun  a  protection  of  the  court. 

*/(«.;  wftm  ol^tinn  to  bt  .nailf.  see  notes  to  Trautman  answered,  alleglnK  lli.it  he  pur- 

Morgan  T.Uorgan.i:2i!,and  to  MarahaUv.Bevor-  pl,„ged  in  ic^wxl  faith  ;  and  William  IT.  Davil 

^Jttij^rtir.  ine^:  ,cho  n.«^„. ««  not«  to  Uri  mr.^a  ^nreTnce''or-Vi«fit  to  ^ 
OwinK  V.  Klncannon,  B:  Til.  "Il  '  "t'^  to  a  convevance  Of  r'*.hl  t"  "■"«'■ 
^tod«.(h  n/ porti«.- ^c«  0»  lutt.  ae.  not.  to  A  general   repJinHtion  was   flled    to   tbo  ao- 
flre«iv.Watklna,G:2Sii.  swera  Of  the  deiendanU. 
;«  ISt  U.S. 
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The  conrt,  npon  a  hearing  in  ffenrnil  term 
on  plenilings  and  proofs,  entered  a  decree  for 
the  plHiiiiilTs,  as  prayed  for.  Stanxhury  v. 
InfjU/mvt,  9  Mnckey,  134.  luglehnrt's  heirs, 
by  their  gnuidian  ad  litcm^  aloTie  appealed 
to  tills  cotirt.  Tiiouipsun  was  a  surely  upon 
the  Hppcal  l)nnd. 

Tiio  api>e1lL'e  moved  this  court  to  dismiss 
the  appeal,  on  tlie  followine  grounds: 

First,  **Tlmt  tlie  appellants  are  parties  to 
the  suit  only  as  lieirs  at  law  of  one  Josepli 
Inglehart,  who  held  as  trustee  only  the  Iciral 
title  to  certain  real  estate  nientioiie<i  in  the 
proceed iri«xs,  without  beneficial  interest  of 
any  kind  ihereiu  ;  and  that  his  trust  was  and 
is  at  an  end  :  and  that  the  appellants  have 
therefore  no  beneficial  or  appealable  interest 
in  the  preinis<'8,  and  no  interest  whatever  of 
any  kin<l  iu  the  result  of  the  suit." 

Second,  '•That  the  appellants  were  joint 
parties  in  the  suit  with  other  persons  who 
had  beneficial  and  substantial  interests  there- 
in ;  and  s^iid  other  persons  have  not  l)een 
made  Darties  to  the  appeal  ;  and  there  lias 
been  no  summons  to  them  and  severance,  or 
any  other  equivalent  action." 

In  opposition  to  this  motion,  affidavits  of 
Trautuian,  of  Thompson,  and  of  theguanlian 
adtitffanf  the  infant  Davis,  who  was  also  one 
of  the  attorneys  for  all  the  d<Tend:mt8,  were 
fllni  in  this  court,  statini^  that  the  appeal 
7  I  |wjks  taken  in  behalf  *of  In^^lehart's  heirs 
alone,  and  no  separate  appeal  by  any  other 
defe!nlHiit,  because,  although  the  ag^^rcLTife 
value  of  the  whole  land  in  (juestion  exceeded 
fVMH).  the  value  of  the  part  claimed  by  e.uh 
was  less  than  that  amount;  and  because  said 
guardian  an<l  attorney  was  of  opinion,  and 
Trautman  and  Thompson  were  advised  by 
counscd.  that  the  appeal  in  behalf  of  Inirle- 
hari's  heirs  was  for  the  !)cnefit  of  all  the  de- 
fendants; and  that  Trautman  and  Thompson 
paid  all  the  costs  and  expenses  of  that  ap- 
peal. 

Mr.  S.  S,  HcnVlo  for  appellants. 
Air.  J.  J.  Darling-ton  lor  appellee. 

3fr.  Justice  Gray  delivered  the  opinion 
of  the  court: 

The  Slate  of  the  case,  so  far  as  material  for 
the  disposition  of  the  motion  to  dismiss  the 
appeal,  may  be  summed  up  thus: 

The  claim  of  the  plainiifT  and  appellee, 
Ida  Suusbiiry,  formerly  Ida  Campl»ell,  was 
based  unon  the  position  that  the  sole  dufy  of 
Josc|di  Inv'^lehart  as  trustee  under  the  deetl  of 
Gusiavus  H.  Dixon  and  his  wife  Ada  was, 
after  the  expiration  of  an  equitable  estate  for 
life  or  widowhood  in  Ada,  to  convey  the 
legal  title  in  fee  in  the  whole  buul  to  Ida. 
The  defense  rested  mainly  on  the  decree  ob- 
t-iiiied,  with  In^rlehart's  consent,  by  Ada 
Dixon  in  her  lifetime,  for  the  sale  of  part  of 
the  land  for  the  paynient  of  taxes  an  1  re- 
pairs, and  for  the  partition  of  the  rest  of  the 
land  iu  equal  moieties  in  fee  between  Ada 
and  Ida.  At  the  time  of  the  final  rierree  in 
the  cjise  at  bar,  Inglehnrt  had  died.  Ada 
Dixon  had  married  William  H.  Davis  and 
afterwards  died,  and  the  parties  to  the  suit 
were  as  tollows:  The  plaintiffs  were  Ida 
and  her  husband.     The  defendants  were  In- 

161  U.  SL 


glehart's  infant  heirs,  by  their  guardian  nd 
litem;  Atla's  second  husband,  Davis,  and  her 
infant  heir,  by  his  e:uanlian  ad  litem;  Traut- 
man, claiming  under  the  sale  of  pnrt  of  the 
land  by  order  of  the  court  in  the  p.iriiiion 
suit;  and  Thompson,  claiming  un<ler  a  urcd 
from  Ada  of  part  of  the  moiety  set  off  to  her 
by  the  de(Tee  of  partition.  Yet  the  ouly  ap- 
pellants are  the  heirs  of  Inglehart. 

Those  heirs  were  made  p7irties  defendant, 
solely  because  the  legal  title  of  Inglehart  had 
descended  to  them.  They  had  no  greater  inter- 
est in  the  subject  of  the  suit,  than  he  wou!d 
have  had  if  living  at  the  time  of  tho  deene 
below.  But  Inglehart  *never  had  any  [7  — 
interest  in  the  lan«i,  except  as  trustee  under 
the  deed  of  Dixon  and  wife,  l.'nder  that 
deed,  after  the  termination  of  her  life  estate, 
he  had  nothing  but  the  naked  legal  title,  and 
no  duty  in  reirard  to  the  land,  unless  to  con- 
vey the  whole  to  Ida.  On  the  other  hand,  if 
the  proceedings  in  the  suit  for  partition  were 
valid,  they  divested  his  title  as  trustee,  and 
left  no  interest  in  him  or  his  iieirs.  He 
never  had  or  claimed  any  title  or  intf  icsi 
under  those  proceedings,  und  in  no  way  rep- 
resented the   parties  claiming  under  them. 

Inglehart.  and  his  heirs  after  his  death, 
were  rightly  made  parlies  delendjint  lo  the 
bill,  beeaus'e  the  plaintitY  asserted  tiiat.  not- 
wiiiisianding  the  f>ro(eedings  iu  the  pariin<»n 
suit,  he,  anti  they  by  desernt  fr<»m  liif;i,  >}iil 
held  the  legal  title,  ami  she  was  eniiMeii  t^ 
a  c<Miveya!ice  thereof ;  and  for  the  saiiu^  rensun 
Inglehart's  heirs  might  perhaps  join  in  an 
appeal  from  the  decree  in  her  favor. 

Hut  the  principal  matter  in  (Mintroversy 
was  the  validity  of  the  proceedings  in  the 
parliticm  suit.  Tlie  real  deleiidanls.  wlioso 
rights  v;ere  alTceted  by  the  decree  apjwaled 
from,  were  the  parties  claiming  tiile  ui-ihr 
those  proceed i tigs,  and  they  were  ii(e»'-vMiv 
appellants  from  the  decree  setting  aside  tii<»«e 
proceedings  ntui  orderinir  the  whole  laud  la 
be  conveyed  to  the  plaintiff. 

Whether  the  inlerests  of  Inglehart's  heirs 
and  of  the  other  defemlants  were  suflieient  in 
amount  or  value  to  sus  .lin  a  Joint  appml  by 
all  the  defendants  tieed  not  be  considcrrd, 
because  it  is  quite  clcMr  that  ItiuKliart's 
heirs  could  not  ajip^J^l  alone,  widmui  join- 
ing the  other  defend:iMls  as  appellants,  or 
showing  a  valid  excuse  for  not  j«dning  them. 

This  could  only  be  ^liown  by  a  sutJimons 
and  severance,  or  by  scune  equivnicnt  f)ro- 
ceeding,  su<li  as  a  re(iue>»t  to  tlie  otiicr  tle- 
fcTxIants  aT!d  their  refusal  to  join  in  the  ap- 
peal, or  at  least  a  n<»tice  to  iheni  to  apjuar 
and  tluir  failure  to  do  so;  and  this  nui^t  be 
evident  upon  the  reeor<l  of  the  court  npp'-.iied 
from,  in  order  to  enable  the  parly  prevailing 
in  that  court  to  enffuce  his  decree  airainst 
those  who  do  not  wish  to  have  it  reviewed, 
an<l  to  prevent  him  and  the  appellate  cour\ 
from  beinir  vex<'d  b}'  successive  appeals  in  -he 
same  matter.  *0witiff8v.  Kiurmi ,ion^  o2  [TJl 
U.  S.  7  Pet.  399  f8:  727]  ;  T^dd  v.  Daniel, 
41  U.  S.  10  Pet.  521,  62;J  [10:  1054,  lil.-irij  ; 
MnHterxon  v.  Iloirard,  77  U.  S.  10  Wall.  116 
ri9:  Or>:n  ;  Hardee  ▼.   }yiUon,  146  U.  8.   179 

[y(J:  9:mi. 
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THB   TEXAS    A    PACIFIC    RAILWAY 
COMPANY.  Flf.  in  Err.. 

V, 

ADOLPH  VOLK. 
(Bee  S.  O.  Re)iorter*8  ed.  78-79.) 

Withdrawing  question  from  jury— burden  of 
proving  eontributory  negligence — omission  to 
instruct  jury — exception — request  for  instruc- 
tions—competent evidence— writ  of  error  sued 
out  for  delay, 

L  In  an  action  against  a  railroad  oomnany  for 
personal  injuries,  rulings  of  the  court  on  the 
trial  as  to  the  allegations  and  proof  upon  the  sub- 
ject of  exemplary  damages  become  immaterial 
by  the  subsequent  instruction  of  the  court 
withdrawing  from  the  Jury  the  claim  tor  such 
damages,  and  by  the  return  of  a  verdict  for  act- 
ual damages  only. 

H  By  the  settled  law  of  this  court,  contributory 
negligence  on  the  part  of  the  plaintiff  need  not 
be  negatived  or  disproved  by  him,  but  the  bur- 
den of  proving  it  is  upon  the  defendant. 

H  The  omission  of  the  court  to  instruct  the  jury 
upon  the  subject  of  the  plaintiff's  contributory 
negligence  is  not  open  to  ezcepUon,  where  the 
bill  of  exceptions  does  not  show  that  the  defend- 
ant requested  any  instruction  upon  that  sub- 
ject. 

4.  The  not  giving  an  instruction  upon  a  point  in 
issue  may  be  excepted  to,  if  one  was  requested. 
but  not  otherwise. 

•b  If  either  party  deems  any  point  presented  by 
the  evidence  to  be  omitted  in  the  charge,  it  is 
oompetent  for  said  party  to  require  an  opinion 
from  the  court  upon  that  point;  if  he  does  not,  it 
is  a  waiver  of  it. 

L  The  testimony  as  to  the  circumstances  of  the 
oontinuance  of  the  plaintiff  in  the  employ  of  iron 
works,  after  being  injured,  which  was  offered 
only  to  show  the  character  of  the  work  per- 
formed by  the  plaintiff,  both  before  and  after 
the  accident,  was  competent  evidence  upon  the 
question  how  far  his  capacity  of  earning  a  live- 
lihood had  been  impaired  by  bis  injuries. 

f.  VHiere  the  writ  of  error  appears  to  this  court 
to  have  had  no  plausible  ground  to  support  it, 
and  to  have  been  sued  out  merely  for  delay,  the 
motion  of  defendant  in  error  for  damages,  in  ad- 
dition to  interest  on  the  judgment,  under  U.  8. 
Bev.  Stat.  S 1010  and  Rule  88  of  this  court,  will 
be  granted. 

[No.  161.) 

Argued  and  Submitted  Dec,  IS,  189S.    Decided 

Jan,  S,  189J^ 

VcvE.— As  to  when  raUroad  or  other  corporations 
ore  UabU  for  jmnilive  or  exemplary  damaoes^  see 
note  to  Lake  Shore  A;  M.  8.  R.  Co.  v.  Prentis,  37: 

tr. 

As  in  damages  for  personal  injury  from  negticFenee, 
see  note  to  Pennsylvania  Ck>.  v.  Roy,  26:  UL 

As  to  mastery's  duty  to  furnish  suitable  and  safe 
machinery  and  appliances:  and  UabilUu  to  servant 
for  their  being  insuflieient  or  out  of  repair^  see  note 
to  Richmond  a;  D.  R.  Co.  v.  Elliott,  87:  728. 

As  to  eontributory  negliffence;  imputed  neglioenee; 
negUgeneeof  parent^  or  chiUU  or  husband,  or  driver; 
Intoxieotiofi,  see  note  to  Union  Pac.  B.  Co.  y.  fiots- 
f ord,  86: 784. 

As  to  feUow  servanits  and  their  ntglioenoe:  who  are 
fsOnw  servants;  vice  prindpdt:  superior  servant; 
¥dbQity  of  master^  see  note  to  Baltimore  3^  O.U. 
Co.  V.  Baugh,  87: 773. 

As  to  frudom  of  plaintif  from  contribulnry  negH- 
genes  necessary  to  entiUe  him  to  reeover^  see  note  to 
Stokes  Y.  ItaltonstalU  10:  U8w 


IN  ERROR  to  the  Cirmiit  Court  of  the 
United  States  for  the  Northern  District  of 
Texas,  to  review  a  Judgment  for  plaintiff 
Adolph  Volk,  against  The  Texas  A  Pacific 
Railway  Company,  defendant,  for  personal  in- 
juries caused  by  the  negligence  of  the  Com- 
pany. Affirmed  with  interest  and  10  per  cent 
damages. 

Statement  by  Mr.  Justice  Qrm,jt 

This  was  an  action  against  a  railroad  oor* 
poration  incorporated  by  Act  of  CongresB, 
to  recover  for  personal  injuries. 

The  petition  alleged  that  while  the  plain- 
tiff, a  laborer  employed  in  the  Fort  Worth 
Iron  Works,  a  corporation  owning  and  carry- 
ing on  a  shop  or  foundiy,  was  assisting  in  un- 
loading an  iron  boiler  from  a  railroad  car  dis- 
connected from  *any  engine  and  standing [74 
upon  a  side  track  or  switch  belonging  to  or 
used  by  that  corporation,  close  by  its  shop 
or  foundry,  and  connected  with  the  defcncT 
ant's  line  of  railway,  the  defendant,  by  its 
agents  and  servants,  willfully  and  with  gross 
negligence,  caused  an  engine  and  cars  to  run 
against  the  car  upon  which  the  plaintiff  was 
at  work,  whereby  he  was  knocked  down  and 
thrown  off  the  car,  severely  injured,  disabled 
to  work,  and  put  to  expense  for  medi- 
cines and  physicians'  fees,  **a]]  to  his  dam- 
age twenty-five  thousand  one  hundred  and 
twenty-five  dollars." 

The  petition  further  alleged  that  ^said  acts 
of  negligence  have  by  the  defendant  railway 
company  been  ratified  and  adopted  in  this, 
that  said  company  has  retained  said  recklesf 
and  neligent  servants  in  its  employ  after 
having  been  notified  of  their  said  reckless 
and  negligent  act  and  the  injury  infiicted 
upon  plaintiff  thereby,  and  In  faiing  to  in 
any  way  prevent  or  to  take  any  steps  to  pre- 
vent the  occurrence  of  such  accidents  in 
future.  By  reason  whereof  the  plaintiff  says 
he  is  entitled  to  the  further  sum  of  ten 
thousand  dollars  by  way  of  exemplary  dam- 
ages. " 

The  defendant,  by  way  of  demurrer,  ex- 
cepted to  the  petition,  because  it  did  not  ap- 
pear therefrom  that  the  plaintiff  was  with- 
out fault  or  negligence  in  the  premises:  and 
excepted  also  to  the  sufficiency  of  the  al- 
legations claiming  exemplary  damages ;  and, 
by  way  of  answer,  denied  all  the  allegations 
of  the  petition,  and  pleaded  not  jguilty ;  and, 
for  special  answer,  set  up  that,  if  the  plain- 
tiff was  injured  as  alleged,  **said  injuries 
were  caused  by  the  plaintiff's  own  con- 
tributory negligence  and  want  of  care  in 
failing  to  get  off  the  car  after  the  danger  waa 
apparent,  but  before  said  car  upon  which  th« 
plaintiff  was  at  work  had  been  struck." 

The  jury  returned  a  verdict  "for  the  plain- 
tiff, and  assess  his  actual  damages  at  eight 
thousand  dollars."  Judgment  was  rendered 
on  the  verdict,  and  the  defendant  tendered 
a  bill  of  exceptions,  so  much  of  which  as 
related  to  the  points  argued  in  this  court  was 
as  follows: 

First.  The  court  overruled  the  exception  to 
the  sufficiency  of  the  allegations  In  the  peti- 
tion claiming  exemplary  damages  :*"and[75 
allowed  the  plaintiff,  over  the  defendant's 
objection,  to  introduce  evidence  to  the  effect 
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timt  the  engiDeer  and  firemAn  in  charge  of 
suid  engine  had  been  retained  in  the  defend- 
ant's employment  and  had  never  been  cen- 
sured or  reprimanded  for  the  accident  in 
question.  To  all  of  which  the  defendant 
excepted  at  the  time.  But  the  court  in  its 
charge  to  the  jury,  after  hearing  the  argument 
upon  the  question  of  exemplary  damages, 
withdrew  from  their  consideration  the  claim 
of  exemplary  damages." 

Seconn.  The  court  overruled  the  exception 
that  the  petition  did  not  show  that  the  plain- 
tiff was  without  fault  or  negligence.  The 
defendant  thereupon,  in  support  of  the  an- 
swer setting  up  contributory  negligence  of 
the  plaintiff,  *^introduced  evidence  tending 
to  show  that  at  the  time  of  accident  the  plain- 
tiff was  on  top  of  the  car  from  which  he 
was  thrown,  and  walking  upright  with  his 
face  towards  the  approaching  engine;  and 
further  evidence  tendin/i;  to  show  that  the 
car  upon  which  plaintiff  was  at  work  was 
sepanited  from  certain  other  cars  on  said  track 
by  an  open  space  of  fifty  or  sixty  feet,  and 
that  the  engine  in  motion  ran  against  and 
•truck  certain  other  cars  on  said  side  track, 
pushed  them  over  this  intervening  space,  and 
ran  them  against  the  car  upon  which  plain- 
tiff had  been  at  work.  But  the  court  did 
not  charge  upon  contributory  negligence ;  to 
which  the  defendant  excepted."" 

Third.  The  plaintiff,  in  proving  his  case. 
Introduced  the  deposition  of  one  Bauer,  in 
wiiich  he  testified  that  he  was  one  of  those 
unloading  the  car  upon  which  the  plaintiff 
was  at  work,  and,  **  in  answer  to  a  question 
by  the  plaintiff,  and  over  the  defendant's 
objection  that  the  answer  was  incompetent, 
was  allowed  to  testify  as  follows:  *We 
didn't  know  what  was  coming  until  she 
struck  the  car,  for  we  were  busy  at  work  and 
not  thinking  of  the  engine  coming  in,  know- 
ing that  they  had  no  right  to  make  any  fly- 
ing switch  in  there,  anyhow.'  **  **To  which 
ruling  the  defendant  excepted." 

Fourth.  "  In  further  proof  of  this  case,  the 
plaintiff  introduced  the  witness  Bauer  to 
ftbow  the  character  of  the  work  performed  by 
the  plaintiff,  both  before  and  after  the  ac- 
cident ;  and,  over  the  defendant's  objection 
7B]  that  it  was  irrelevant,  *incompetentand 
misleading,  said  witness  was  allowed  to 
testify  that  now  the  iron  foundry  'Just  keep 
liim  on,  being  he  got  hurt  (referring  to  the 
plaintiff)  so  he  could  make  a  living  for  his 
wife  and  family. '  To  which  ruling  the  de- 
fendant excepted." 

**To  the  action  of  the  court  in  its  rulings 
upon  the  exceptions  to  the  plaintiff's  petition 
and  the  testimony  in  the  case,  as  well  as  the 
charge  to  the  jury,  the  defendant  excepted 
at  the  time ;"  and,  after  the  allowance  of  his 
bill  of  exceptions,  sued  out  this  writ  of 
«rror. 

The  defendant  in  error  suggested  that  the 
writ  of  error  had  been  sued  out  merely  for 
delay  and  asked  for  damages,  in  addition  to 
interest  on  the  judgment  below,  under  sec- 
tion 1010  of  the  Revised  Statutes  and  Rule 
28  of  this  court. 

Metan.  John  F.  Dillon,  WiniUno  S,  Pierce 
•od  Harry  Hubbard^  for  plaintiff  in  error : 
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The  court  erred  in  admittin/^  evidence  to  the 
effect  that  the  engineer  and  fireman  in  charge 
of  the  engine  which  caused  the  sccident  in 
question  had  been  retained  in  defendant's  em 
ployment,  and  had  never  been  censured  or 
reprimanded  for  the  accident. 

Columbia  dt  P.  8.  B.  Co,  ▼.  Eawthorne,  144 
U.  S.  202  (86:  405). 

The  court  erred  in  failing  to  charge  the  Jury 
upon  contributory  negligence. 

Rodrian  v.  New  York,  N,  H,  A  /7.  R,  Co. 
125  N.  Y.  526;  Jones  v.  East  Tennessee,  V.  d 
0.  R.  Co.  12S  U.  S.  443  (82:  478);  Dublin,  W, 
AW,R.Co.  v.  Slattery,  L.  R.  8  App.  Cas. 
1166. 

A  reversal  will  be  directed  unless  it  appears 
beyond  doubt  that  tbe  error  complained  of  did 
not  and  could  not  prejudice  the  rights  of  the 
party. 

VtcMurg  <f  M.  R.  Co.  v.  (TBrien,  119  U.  8. 
99,  103  (30: 21)9,  300). 

Mr,  A.  H.  Garland,  for  defendant  in  error: 

Defendant  never  presented  nor  insisted  on 
its  general  demurrer  in  the  court  below,  but 
waived  the  same. 

Bailep  v.  Dozier,  47  U.  S.  6  How.  23  (12: 328); 
Wilson  V.  Fowler,  3  Ark.  463;  Duncan  v.  Rip- 
ley, 7  Ark.  100;  Carnall  v.  Crair/ord  County, 
11  Ark.  623;  6  Rob.  Pr.  6-17.  101-103. 

Plaintiff  was  engaged  in  this  lawful  business; 
and  while  thus  engaged,  was  injured  by  the 
gross  negligence  of  the  defendani's  servants 
while  they  were  looking  after  its  business. 

1  Thomp.  Neg.  461,  46i;  New  Orleans,  J.  d 
0.  N.  R.  Co.  V.  Bailey,  40  Miss.  395;  San  An- 
tonio Street  R.  Co.  v.  Cailloutte,  79  Tex.  341; 
Galveston  City  R.  Co.  v.  Hewitt,  67  Tex.  478, 
60  Am,  Rep.  32. 

The  retention  in  its  service  of  the  neglicrent 
employ!  after  the  act,  is  proof  of  ratification. 

Thomp.  Carriers,  393,  394;  Goddard  ▼. 
Orand  Trunk  R.  Co.  57  Me.  202-223,  2  Am. 
Rep.  39:  Perkins  v.  Missouri,  K.  d  T.  R,  Co. 
55  Mo.  201;  Malecek  v.  Tower  Orore  R.  Co.  57 
Mo.  17;  Graham  v.  Pacific  R,  Co,  66  Mo,  636. 

The  particular  error  complained  of  in  the 
court  below,  and  the  matter  excepted  to  must 
be  stated  with  special  directness. 

Patrick  v.  Graham,  132  U.  S.  627  (83:  460); 
New  York  dt  C.  M,  8.  d  Co,  v.  ^Va«fr,  130  U.  8. 
611  (32: 1031);  Hanna  y.  Maas,  122  U.  8.  24 
(30:1117). 

This  court  will  not  undertake  to  pass  either 
upon  the  weight  or  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict. 

Lancaster  v.  Collins,  115  U.  8.  222  (29:878): 
8f,  Paul  Plow  Works  v.  Starling,  140  U.  8. 184 
(35:  404);  Wilson  v.  Everett,  180  U.  8.  616  (85: 
286). 

Nor  will  it  notice  an  assignment  which  merely 
complains  •*  that  the  verdict  is  contrary  to  law." 

Jones  ▼.  Buckell,  104  U.  8.  554  (20:841); 
Qreenhood  ▼.  Randall,  111  U.  8.  775  (28: 596). 

An  assignment  of  error  will  not  be  con- 
sidered by  the  court,  which  is  merely  au  ob- 
jection to  the  finding  of  the  Jury  upon  the 
weight  of  evidence. 

Supreme  Court  Rule  21. 

A  motion  for  n  new  trial  cannot  be  reviewed 
in  this  court. 

Missouri  Pae,  R.  Co,  y.  Chicago  d  A,  R,Oo, 
182  U.  8. 191  (33: 309);  DaM  ▼.  Raumhdm,  188 
U.  8.  260  (88: 324). 
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Thfs  is  a  delnv  cnf^c  under  Rule  23  of  this  tbeir  work  and  did  not  think  of  tlie  approach 

court  (Kc'V.  Sfaf/^  1010).  of  the  engine  until  it  struck  the  cnr,  rehited 

Jlarww  V.  UW^  tA  U.  S.  13  TTow.  54  (14:4^);  to  facta  wliich  might  naturully  he  within  lii^ 

Sutton  V.  Bancroft,  64  U.  S.  23  How,  820  (16:  knowledge,   and   be  apparcMii  from  the  l>e- 

454);  Kiihourne  v.  State  Sno.  Inst,  of  St,  Loiiis^  havior  of  the  workmen  ;  and  was  c!ompetent, 

63  U.  8.  *J2  How.  503  (10:  ti70);  PhHpa  v.  Kd-  thoiij^li  perhaps  not  important,  eviileme  upon 

gerton,  131  U.  S.  app.  Lxxi.  (16:  749):  Whitney  tlie  i^sue*of  contributory nigliiruncc  pre- [70 

V.  Cook^lS]  U.  S.  app.  cxcvii  (20:  5G0).  scnted   by  tlie  defendant's  answer. 

Tlie  testimony  as   to  tiic  cireum<?tnnce8  of 

Mr.  Justice  Gray  delivered  the  opinion  the  continuance  of  the  plaintiff  in  the  employ 

of  the  court:  of  llie  iron  works,  after  being   injured,  waa 

The  rulings  as  to  the  allegations  and  proof  offered  only  ** to  show   the  chanuier  of   the 

upcm  the  subject  of   exemplary  damages*  he-  work  performed  by  the  plaint ilf,  both  before 

came  immaterial  by  the  suhseiiuent  instruc*  and  after  the  accident;'*  and  w-  s  competent 

tion  of  the  court  withdrawing  from  the  con'  evidence    upon    the    question    how    far   his 

sidoration  of   the  jury   the  eiaim   for  sueh  capacity  of  earning  a   livelihood   had   been 

damaircs,  and  by  the  return  of  a  verdict  for  impaired  by  his  injuries.      VirhKhnrfj  t6   M. 

actual  damages  only.     Pennniflvania    Co.    v.  II.   Co.  v.  Putnam,  118  U.  S.   515,    554    [30: 

Ifo,/,  10>  U.  S.  451  [20:  141J  ;  jXew   York  L.  257.  258]  ;  Uichmond  cfe  D,  R,  Co,  v.  Elliott, 

Kit  W.  H  Co.  V.  MaUison,  123  U.  S.  524  140  U.  S.  206  [37  :  728|. 

[31  :  258].  The  writ  of  error  appears  to  this  court  to 

By  the  settled  law  of  this  court,  not  con-  have  had  no  plausible  ground  to  support  it, 
troverted  at  the  bar.  contributory  negligence  and  to  have  been  s\ied  out  nierely  for  delay. 
78]  on  the  part  of  the  plaintiiT  need  not  *he  The  motion  of  the  defendatit  in  error  is  there- 
negatived  or  disproved  by  him.  but  the  fore  granted,  and  the  judgment  afVirmcd, 
burden  of  proving  it  is  upon  the  defendant,  with  interest,  and  ten  per  .*eut  dauiuges. 
Inland  tO  S.   Coasting  Co.    v.    Toltum,    lot)  U. 

S.  051.  557  [35:  270.  272].     The  omission  of  

the  court  to  instruct  the  jury  upon   the  sub- 

iectonhcplaintiif'.scontViluitorymgligcnce  THE   AZTEC   MINING  COMPANY,  P/JT 

is  not  open  to  exception,  because  the  bill  of  in  Err,, 

exceptions  does  not  show  that  the  defemlnnt  c. 

retpust'-d  any  instruction  upon  that  subject.  JOHN   W.   RIPLEY. 

In  Kngland,  it  is  misdirect icm,  and  not  ncn- 

direclion,  which  is  the  subject  of   a  bill   of  (gee  S.  C.  llcporter's  ed. 79-8U 

exceptions.     Anderson  v.  I'itzf/trahf,  4  H.  L. 

Cas.  484.  499.     in  this  country,  the  rule   is  UevieiD  of  territorial  jndfime^it— jurisdictiim  cf 

somewhat  !nt>re  liberal  ;  and  the  not  giving  this  court, 

an  instruction  upon  a  point  in  issue  may  be 

excepted  to,  if  one  was  rcjuested,    but' not  1.    Only  in  cases  in  which  the  Jndpments  of  the 

otherwise.      In    a    very    enrly     c.i^e.     CltvJ  circuit  court  of  anneals  ure  nii«ic  final  bv  the 

Ju»tirj>   Marshall    .said:      "There    (an    be   no  Jn'Heiary  Act  of  March  3,  l^til,  nm  timt  e<mrt 

doubt  of  the  right  ot    a  party  to  n-^piire  the  "^^'^^Y  ^'^  Judpmcnui  of  the  supreme  court  of 

opinion  of  the   court   on   anv    point    of    law  a  territory.                                  ,,      ^    ^,., 

which  is  pertinent  to  the  is^uc,   nor  that  the  2-    An  ap|.enl  or  writ  of  error  li,«  to  this  court 

rerusai  J  the  .mrt  to  .ive  such  opinion  ';z::::r^:^z^:':::^^ 

fiirnishes  cause  for  an  exception         ^)f'nl/iv  g^^^sceptible  of  bein^  taken  to  the  c.rcMUt  courts 

tarnnrjton,  li  U.  b.  4  Crancn.  Ov,  n  |.i  :.>.>(),  ^^  nppotils.  and  eases  where  tlic  inarter  in  dis- 

5.">;iJ.     As  afterwards   more   fully   slated    by  puteexrUe^ive  oi  costs  dues  not  excco*!  the  sum 

Mr.    JuMtice  ISlory,  "it  is  no  ground    of   re-  of  Uve thousand  dollars, 

versal  that  the  court  bolow  omitted  to  give  [No.  870.] 

direct  ions  to  the  jury  upon  any  p.dnts  of  law  Submitted  Dee,  18, 16D3.     Decided  Jan.  3, 189J^ 
which  might,  arise  in  the  cause,  when  it  was 

not  requested  by  either   party  at  the   trial,  jn  ERROR  to  the  Circuit  Court  of  Appeals 

It  is  sulltcient  for  us  that  the  court  has  given  1  for  the  Eighlli  Circuit,   to  review  a  jiidg- 

noernawous  directions.   If  either  party  deems  nicnt  of  that  court,  disn.l^sing  a  writ  (if  error 

any  poisit  presented  by   the  eviiltnce   to  be  brought  to  review  a  judgmenl  of  the  supreme 

omitted  in  the  charge,    it   is  comjatent   for  courfof  the  territory  of  New  Mexico,   allirm- 

Baid  party  to  recpiire  an   opinion   from   the  \^^  ^  judgment  of  the  district  court  for  the 

court  upon  that  poirt.     If  he  does  not,   it  is  u/ird    juduMal    district,    within    and    for  the 

a  waiver  of  it."     Ptnnnck  v.  Dialofjue,  27  U.  county  of  Grant,  in  said  terii'or,,  in  favor  of 

8.  2  Tet.  1.  15  [7  :  ^527,  o:ii].    See  also  United  John  W.  Ripley  against  the  Aztec  Mining  Com- 

Statcs  Kxp.  Co.  v.   Kountze,  75  U.  S.  8  Wall. 

842,  353,  354    [19:  457,  400,  4011  ;   Sfnitte  v.  Note.-^s  u^  i^nimctum  in  the.   UniUd  Statei 

Thompsim,  82  U.  S.  15  AVall.   151,    1(14    f21  :  Suvrant  CourU  whuc  Federal  qitcstjnn  arises^  or 

123,  1271.     A  request  for  inslruclions,  being  whereare  firawnin  qiie^^ion  HLahUex,  '"''W-^^fJJ- 

Bccessari  to  entitle  the  oxce,>ting  party   t^  l^^li^^; ^:^ ^"i^^^i^T^^ 

avail    himself    of   an   omission  to   instruct,  ^,  t,, j^ru^^ct ion  nf  United  SUae^  Supreme  OmH 

cannot  be  presumed,  but  must  anirmalively  to  declare  istalelawvaUi  atiincnnflictwiihblaUcon' 

apixar  in  the  bill  of  exceptions.     The  testi-  ^tittumn:  Vt revise  dccrersnf  state amrtH as  to  cc^v- 

niony  of  one  of  the  men  who  were   working  gtimction  of  ntatela\vf»,Bee  notes  to  Uart  v  Lam- 

witli  the  plaintiff  in  unloading  the  car  at  the  phire,  7:«7y.  and  to  ('orameroial  Bank  ot  Cinclnuatl 

time  of  the  iniury,  that  they  were  busy  at  v.  Uuckii)irham,i2:i09. 

go  151  U.  S. 


1898.                                     TBXA8  &  P.  R.  Co.  y.  Johnson.  80,  81 

paoy,  for  tbc  sum  of  $1657.61,  damatres  and  courts  of  appeal^,  and  case»  where  the  matter 

costs.     Go  niotiOD  to  dismiss  or  ailirm.    Jf-  in  dispute  exclusiv^e  of  costs  does  not  exceed 

firmrd.  the  sum  of  five  thousand  dollars.     iShttte  ▼• 

See  same  case  in  Circuit  Court  of  Appeals,  Ket/aer,  149  U.  8.  649  [87:  8>4]. 

10  U.  S.  A  pp.  8^8.  Tested  by  that  rule  this  case  could  not  have 

The  fMCUi  are  slated  in  the  opinion.  been  brought  to  this  court,  and  as  we  are  clear 

Air.  Rafas  H.  Thayer  for  defendant  in  that  the  Circuit  Court  of  Appeals  for  the 

error,  io  favor  of  motion.  Eiahth  Circuit  riphily  decided  that  it  had  no 

Jfr,  Nathan  Frank  for  plaintiff  in  error,  jurisdiciion,  it  could  not  be  brought  to  that, 

in  oppobiiion  to  motion.  Judgment  affirmed. 


The  Chief  Justice:    Judgment  was  re-  

covered  in  the  District  Court  for  the  Third 

Judicial  District,  within  aud  for  the  county  THE    TEXAS    &    PACIFIC    RAILWAY 

of  Grant,  in  the  territory  of  New  Mexico,  on  COMPANY,  Piff.  in  Err,, 

May  20,  1801,  by  John  W.  Ripley  against  the  v. 

Aztec    Mining    Company    for    the    sum    of  T  j^  JOHNSON. 

$1657.51  dnmages  and  costs,  and  affirmed  on 

error  by  the  supreme  court  of  that  territory,  (See  8,  C.  Reporter's  ed.  81-106.) 

August' 19.  1891.    The  mining  company  there-  ^        ,                    ^ 

opon  sued  out  a  writ  of  error  from  the  United  Fed^al  qii^BHon— Renew  of  Hate  judgment-^ 

Slates  Court  of  Appeals  forthe  Eighth  Circuit,  cliiwi  of  immunity— queition  of  general  iaw 

which  was  dismissed  for  want  of  jurisdiction.  — #t/*7  against  receiver — equity  jurisdiction 

10  U.  8.  A  pp.  883.     A  writ  of  error  was  there-  --rtght  of  claimant, 

upon  allowed  from  this  court  and  comes  before  ^     „                  ,^^        ,^,        ^  ^         ^     ,  ».^ 

tis  upon  a  motion  to  dismiss  or  affirm.  1.    Because  a  suit  brouflrht  in  a  state  court  miflrht 

TJ.7  iK«  1MI.  «»^«;rx»  «*  *U4^  T../ii'oi'....r  A/.f  /xf  have  been  t>rouRht  In  the  circuit  court  of  the 
M^^K^^  , woi  ^«'S?  ?    I  ?  "^Soi  !»7^    M^^  United  States,  or  removed  thereto  from  thestate 
March  8,  1»9I  (26  Stat  at  L.  826.  chap.  51.)  cou  rt.it  does  not  follow  that  the  state  court  decld- 
the  circuit  courts  of  appeals,  in  cases  in  which  ed  against  any  tiUe.  right,  privilege,  orimmunity 
their  judffincnts  were  made  final  by  the  Act,  m  exercising  its  Jurisdiction, 
were  empowered  to  exercise  appellate  jurisdic-  ^    ^o  give  this  court  JuHsdiotion  to  review  a  state 
tion  over  the  judgments,  orders,  or  decrees  of  judgment  against  a  right  or  Immunity  claimed 
the  supreme  courts  of  the  several  territories;  under  authority  exercised   under  the  United 
but  as  this  case  was  not  a  case  in  admiralty,  States,  the  right  or  immunity  must  be  one  of  the 
nor  a  case  arising  under  the  criminal,  revenue.  plaintiff  in  error  and  not  of  a  third  person. 
or  patent  laws  of  the  United  States,  nor  a  case  a    Where  the  defense  was  that  plaintiff  was  sub- 
between   aliens   and   citizens  of    the   United  Jeot  to  an  order  of  the  United  States  circuit  court 
States,  or  between  citizens  of  different  states,  (requiring  claims  against  a  receiver  to  be  proee- 
it  did  not  belong  to  either  of  the  classes  defined  cured  by  IntervenUoD  within  a  certain  time)  and 
bv  section  six  of  that  Act,  as  casfs  in  which  must  resort  to  that  court  for  the  collection  of  hit 
the  judgments  or  decrees  of  the  circuit  courts  <5*«*"  *^"*'  <^|il?  ?^^  recover  a  Judgment  Inpar- 
of  apiHjals  should  be  final,  and  therefore  the  TiTw^l ?S J^hv  h^^S"!?; J^^^ 
CirclliiCourtofAppealsfortheEighthCircuit  S^!^os:^:a^'llL^^^^^^^^^ 
properlv  declined  to  take  Jurisdiction.  ^^^r  and  against  a  claim  of  right  or  immunity 

The  last  paragraph  of  the  section  provides  thereunder, 

that   -in   all  cases  not  hereinbefore  in   Ibis  4,   The  contention  for  the  railway  eompany  de- 

section  made  final,  there  shall  be  of  right  an  fendant,  that  a  personal  Judgment  could  not  b« 

appeal  or  writ  of  error  or  review  of  the  case  rendered  against  It  because  it  was  not  liable  for 

by  the  Suprime  Court  of  the  United  States.  acts  of  negligence  committed  by  the  receiver  of 

when  the  matter   in  controvery  shall  exceed  its  property,  was  a  question  of  general  law  and 

one  thou^'and  dollars  br  sides  costs;"  and  as  this  for  the  state  court  to  pass  upon, 

case  was  not  made  fiial  by  that  section,  a  writ  ^  By  the  Act  of  March  8, 1887,  chap.  873,  as  corrected 

8  1 1  of  error  *  would  lie  were  it  not  that  under    -~^r~ t~s — ZZT^Vj ^  _  ^^  ^  ^  , 7- 

sectlon  15  that  court  had  no  jurisdiction  to  re-  J^^^tZl^lJ^J^I^^.^^^^^ 

^ipw  tbp  iii<lnm»nf  ^**  *^*^^  dtverulenl  on  retfidenee  of  parties;  proper 

Tiew  ine  judgment.                    ^   «     ,    .u  p/ace  0/ sutt,  see  note  to  Roberts  v.  Lewis,  86: 57«. 

As,  however,  in  any  case  made  final,  the  sec-  ^,  to  jurisdiction  of  United  States  eireuU  eouH 

tion  male  it  competent  for  this  court  to  require,  aependtng  on  vaHies  and  reeidenee,  see  note  to 

by  cei liorari  or  otherwise,  such  case  to  be  cer-  Emory  v.  Oreenough,  1: 64a 

tmed  for  its  review  and  determination  with  the  ab  to  coUyrahte  vrmreuancu  to  enoNe  suit  to  be 

same  power  and  authority  in  the  case  as  if  it  brouuht:  motive  of  trafisfer;  vohen  no  otjection:  cow- 

bad  been  brouuht  up  by  appeal  or  writ  of  error;  P^ms:  re»idence  of  ateiffnor^  see  note  to  McDonald t« 

and  as  the  pHta^raph  quoted  gave  the  appeal  8m  a  I  ley.  7: 287. 

or  writ  of  error  as  of  riifht  in  cases  not  made  As  to  Jurisdiction  of  United  States  courts  overcome 
final,  we  are  of  opinion  that  it  ma  v  be  propi  rly  ^^  law  offenses,  see  note  to  United  States  v.  Coo- 
held  that  it  was  the  intention  of  Congress  that  "<^/-  »-*•  ^  ^  *^  -  ^  .  ^ 
jurisdirUoo  miifhi  be  entertained  by  this  court  -j^« '^  "o^n'^ir  rscelDer^  see  note  to 
to  pass  upon  the  jurisdiction  of  Ihat  court  2sto'rectivcr^sapii^mentandp(ni>eft:reeeiv^ 
when  involving  the  question  of  the  finally  of  certlAcaies;  cnntracU  of  receivers:  liaiHlUy  for 
iUjudgment  under  section  6.  We  have  already  claims  and  damaaes;  payment  of  waifes,  eU^-  lien  of 
held  that  an  appeal  or  writ  of  error  lies  to  this  receiver's  certificates;  liahauyof  purchaser  at  fore* 
court  from  or  to  the  decrees  or  judgraenU  of  aof^ure  sale,  suUs  by  recetrer;  liabUUy  of  for  pet- 
the  supreme  court  of  the  territories,  except  in  nonai  injuries  and  fortaxes^  see  not*  toOloott  t. 
cases  susceptible  of  bein^  taken  to  the  circuit  Headriok,  35: 85L 
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by  the  Act  of  Auirovt  18, 1888,  ohap.  860,  a  receiver 
appointed  by  a  UDited  Btatee  court  may  be  sued 
In  respect  of  any  act  or  transaction  of  his  con- 
nected with  the  property,  without  the  previous 
leave  of  suoh  court;  such  suit  may  be  brouirht  in 
any  court  of  competent  Jurisdiction. 
%,  The  preservation  of  ireneral  equity  jurisdiction 
over  suits  instituted  against  receivers  without 
leave  does  not  make  it  comfietent  for  the  ap- 
poiotinir  court  to  determine  the  rights  of  per- 
sons who  are  not  Iwfore  it  or  subject  to  its  juris- 
diction. 

T.  Where  the  court  by  its  order  was  about  to  dis- 
charge the  receiver  of  a  railroad,  appointed  by  it, 
but  reserved  the  proceedings  for  the  disposition 
of  pending  intervention  and  such  as  might  be  filed 
within  a  time  fixed,  one  who  did  not  intervene 
within  that  time  Is  not  precluded  from  resorting 
to  a  suit  in  another  court  for  the  coiieotion  of  his 
elaim. 

fNo.  188.] 

Argued  Dee.  IS,  1893,      Decided  Jan.  S,  1894. 

In  error  to  the  Supreme  Court  of  the  State 
of  Texas,  to  review  a  jud/2:ment  of  that  court, 
affirming  the  judgment  of  the  Dif^trlct  Court 
of  Marion  County,  Texas,  in  rd  action  brought 
by  T.  R  Johnson,  plaintiff,  against  John  C. 
Brown  as  receiver  of  the  Texas  &  Pacific 
Railway  Company  and  said  company  defend- 
ants, to  recover  damages  for  an  injurv  to  said 
plaintiff,  alleged  to  have  been  received^by  him, 
through  the  negligence  of  the  receiver;  said 
Judgment  bein?  one  of  dismissal  as  to  defend- 
ant Brown,  and  for  the  sum  of  $16,000,  against 
tbe  defendant  railway  coinpany.    Affirmed. 

See  same  case  below,  76  Tex.  421. 

Statement  by  Mr.  Chief  Juetiee  Fuller: 
83]  *This  was  an  action  commenced  by  T. 
R.  Johnson  in  the  District  Court  of  Marion 
county,  Texas,  September  14,  1888,  against 
John  C.  Brown,  and  amended,  December  17, 
1888,  by  making  the  Texas  &  Pacific  Railway 
Company  a  partv  defendant.  On  January  14, 
18b9,  plaintiff  filed  bis  first  original  amended 
petition  aeainst  said  defendants,  wherein  it 
was  aUeged  that  the  defendant  Brown  was  on 
December  15,  1885,  duly  appointed  by  tbe 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana  receiver  of  the 
Texas  &  Pacific  Railway  Company  and  all  of 
its  property  in  the  states  of  Texas  and  Louis- 
iana; that  be  qualified  as  such  receiver,  De- 
cember 16,  18S5,  and  entered  upon  and  exer- 
cised and  performed  his  duties  as  such  from 
that  date  until  October  81, 1888,  inclusive,  and 
that  during  that  time  be  operated  and  managed 
tbe  property  of  the  defendant  corporation  in 
all  ita  parts  m  said  states  as  a  common  carrier 
of  freight  and  passengers,  and  into  and  through 
certain  enumerated  counties  of  the  state  of 
Texas.  The  petition,  after  stating  tbe  circum- 
stances of  the  accident  and  the  ground  of 
liability  in  that  respect,  further  averred  that 
tbe  receiver  was  discharged  by  tbe  court  ap- 
pointing him,  October  81,  1888,  under  an  order 
of  October  26,  1888.  and  that  be  delivered  to 
tbe  railway  company  all  of  ita  property,  con- 
listing  of  toe  corpus  of  said  railway  and  all  the 
•amings  and  income  then  in  his  bands  as 
receiver,  unexpended,  and  all  tbe  lands  be- 
longing thereto  and  all  improvements  and  bet- 
terments which  had  been  added  to  tbe  property 
by  him. 


The  provisions  of  this  order  reouiring  that 
I  he  property  should  be  so  deliverea  subject  to 
the  liabilities  of  the  receiver  were  specifically 
alleged  and  their  legal  effect  and  that  of  the 
acceptance  of  the  property  averred;  and  it  was 
further  stated  that  under  the  laws  of  the  state 
plaintiff  was  entitled  to  a  lien  on  tbe  property 
for  the  satisfaction  of  his  claim.  Rieference 
was  also  made  to  an  order  of  May  81,  1888,  re- 
lating to  the  termination  of  the  rFceiversbip, 
June  1,  1888,  and  averring  that  after  that  date 
the  road  was  continuously  operated  by  tbe 
company. 

The  plaintiff  further  alleged  that  tbe  receiver 
was  originally  ^appointed  at  the  instigation [84 
and  by  the  consent  of  the  railway  company  and 
for  its  benefit, and  that  the  property  in  bis  hands 
from  December  16,  1885,  to  June  1,   1888, 
inclusive,  was  operated  and  managed  by  him 
for  the  benefit  of  the  defendant  company  and 
its  property  as  originally  intended,  and  ihat  the 
property  on  June  1, 1888,  was  redelivered  to  the 
defendant  corporation,  greatly  improved  in 
value  without  any  sale   or  foreclosure  and 
without  any  third  parlies  acquiring  any  title 
thereto  or  interest  therein  of  any  kind.    It  was 
finally  averred  that  '*the  said  Brown,  as  re 
ceiver,  and  under  orders  and  direction  of  said 
court  and  by  consent  of  all  parties  interested, 
including  defend  ant  company,  during  tbe  time 
above  mentioned  applied  all  the  receipts,  eam- 
inf;s  and  income  of  said  railway  under  said  re- 
ceivership, after  tbe  payment  of  current  ez- 
penses,  to  the  permanent  improvement  of  said 
property  to  the  beitermont  thereof,  and  to  the 
purchase   of   large   and  valuable    additional 
property  for  the  use  and  operation  of  said 
road,  amounting  in  the  aggregate  to  the  sum 
of  three  million  dollars,  all  of  which  money 
and  property  is  now  in  tbe  possession  of  the 
defendant  company  as  \\s  own  and  under  the 
conditions  heretofore  set  out.    Wherefore  the 
plaintiff  brings  this  suit  and  prays  for  citation 
to  defendants  according  to  law,  and  on  final 
trial  for  Judgment  against  the  defendant  John 
C.  Brown,  simply  establishing  the  claim  of 
plaintiff   against  the  receivership  under  bis 
management,  and  against  tbe  Texas  &  Pacific 
Railway    Company    for   bis   damages,    fifty 
thousand  dollars,  and    to  fix  upon  the  said 
property  of  the  said  defendant  company  in  the 
Btate  of  Texas  a  lien  to  satisfy  the  judgment 
rendered  herein,  for  costs,  and  such  other 
relief  as  plaintiff  may  be  entitled  in  law  or  in 
equity." 

The  answer  of  the  defendant  Brown  set  up 
that  at  the  time  the  plaintiff  was  injured  be 
was  in  the  exclusive  possession  of  the  railway 
company,  as  receiver,  appointed  bytheCiicuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana  in  the  suit  of  the  Missouri 
Pacific  Railway  Company  against  the  Texas  & 
Pacific  Railway  Company,  operating  said  road 
under  and  in  conformity  to  the  orders  of  said 
court,  and  he  was  so  in  possession  and  operat- 
ing said  road  in  'September,  1888,  at  the  |85 
date  this  suit  was  commenced;  that  on  October 
26,  1888,  the  judge  of  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Lou- 
isiana made  an  order  in  the  cRuse  of  Missouri 
Pacific  Railway  Go.  v.  Tke  Texas  &  Pacific 
Railitay  Co.,  discharging  defendant  as  re- 
ceiver, and  said  discharge  was  to  take  effect 
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and  did  take  effect  on  October  81,  1888.  and  the 
rpcciver  'was  ordered  to  deliver  and  did  deliver 
all  tbe  property  in  bis  banda  as  receiver  to  tbe 
railway  company,  October  81, 1888,  in  strict 
complianre  witb  tbe  order  of  tbe  court;  tbat 
the  railway  company  took  and  received  the 
property  subject  to  and  cbarged  witb  all  trafilc 
liabilities  due  to  connecting  lines  and  all  con- 
tracts for  wblch  tbe  receiver  migbt  be  behl 
liable,  and  also  subject  to  any  and  all  judg- 
ments wbich  bad  been  tbcretofore  rendered  in 
favor  of  intervenors  in  said  cau«e,  as  well  as 
sucb  judgments  as  migbt  tbereafter  be  rendered 
by  tbe  court  in  favor  of  intervenors  who  sbould 
flie  interventions  tberein  prior  to  February  1, 
1889;  tbat  he  bad  complied  fully  witb  tbe 
order  of  tbe  court  and  delivered  tde  property 
to  tbe  railway  company  and  bad  been  fully  and 
finally  discharged,  and  he  prayed  to  l>e  dis- 
ini8«ed  witb  bis  costs. 

The  railway  company  demurred  on  tbe 
ground  tbat  the  petition  showed  no  cause  of 
action  a^inst  it;  and  also  answered  stating 
that  at  tbe  time  the  plaintiff  was  injured  he 
was  not  in  the  employment  of  this  defendant 
but  of  tbe  receiver;  that  the  receiver  was  dis- 
charged October  81,  1888.  by  an  order  entered 
and  filed  on  the  26th  of  tbat  month  in  said 
cause;  that  on  October  81  and  November  1, 
1888,  the  receiver  delivered  to  tbis  defendant 
all  the  property  held  by  him  as  receiver,  and 
fully  complied  with  tbe  order  of  court  dis- 
charging him,  and  tbe  railway  company  re- 
ceived and  accepted  tbe  property  cbarged  with 
all  traffic  liabilities  due  to  connecting  lines, 
with  ail  contracts  by  which  tbe  receiver  might 
be  held  liable,  and  witb  tbe  payment  of  any 
and  all  judgments  which  bad  theretofore  been 
rendered  In  favor  of  intervenors  in  tbe  case  of 
Missouri  Pacific  Railvay  Co,  v.  The  Tezas  d 
Pacific  Railway  Co.,  in  tbe  United  SStates  court 
for  tbe  Eastern  District  of  Louisiana,  as  well  as 
Hii]  such  judgments  as  *might  be  rendered  in 
favor  of  intervenors  who  migbt  intervene  in 
said  cause  prior  to  February  1,  1889,  and  free 
from  any  and  all  other  demands  or  claims. 
Tbe  answer  also  contained  a  general  denial. 

The  cause  was  tried  January  18,  1889,  and 
resulted  in  a  judgment  of  dismissal  as  to  de- 
fendant Brown,  and  a  verdict  against  tbe  de- 
fendant railway  company  in  the  sum  of  fifteen 
thousand  dollars,  upon  which  judgment  was 
entered  in  the  following  language:  "It  is  fur- 
ther ordered  and  adjudged  by  tbe  court  tbat 
the  plaintiff,  T.  R.  Johnson,  do  have  and  re- 
cover of  and  from  tbe  defendant,  the  Texas  & 
Pacific  Railway  Company,  the  sum  of  fifteen 
thousand  ($15,000)  dollars,  witb  8  per  cent  in- 
terest thereon  from  date,  together  with  all 
costs  in  this  brhalf  expended  as  between  plain- 
tiff and  said  defendant,  for  wbich  let  execution 
issue." 

A  motion  by  the  railway  company  for  anew 
trial  was  made  and  denied,  and  it  moved  to  re- 
form the  judgment  so  tbat  it  sbould  be  entered 
up  as  agamst  the  company  to  ''be  paid  in  due 
courw  of  the  administration  of  the  property  of 
tbe  Texas  &  Pacific  Railway  Company  in  the 
United  States  Circuit  Court  for  tbe  Eastern 
District  of  Louisiana,  at  New  Orleans,  and  tbat 
DO  execution  issue  from  this  court  to  collect 
iaid  judgment/'  This  motion  was  overruled, 
and  the  company  excepted,  and  thereupon  ap- 
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pealed  to  tbe  supreme  court  of  Texas,  b^  which 
tbe  judgment  was  affirmed.  The  opmion  of 
tbat  court  will  be  found  reported  in  76  Tex. 
421.  The  company  applied  for  a  writ  of  error, 
wbich  was  allowea,  and  the  case  duly  docket- 
ed in  this  court. 

Upon  the  trial  of  the  cause  there  was  read  in 
evidence  on  behalf  of  the  plaintiff  tbe  petition 
of  Brown,  receiver,  filed  May  81, 1888,  in  the 
receivership  case,  for  discbarge  as  receiver  and 
tbe  order  of  tbe  court  made  on  said  petition, 
and  filed  May  81,  1888.  By  tbis  petition  the 
receiver  represented  tbat  the  objects  contem- 
plated by  tbe  different  bills  filed  in  tbe  causes 
named  in  the  title  had  been  accomplished,  and 
all  parties  bad  agreed  tbat  "after  tbe  settlement 
with  the  receiver  and  tbe  payment  of  costs  and 
other  liabilities,  or  provision  for  such  payment 
fully  made,"  tbe  receiver  sbould  be  discharged 
*and  the  causes  dismissed;  and  that  [87 
his  accounts  were  in  condition  for  final  settle- 
ment up  to  the  first  of  May.  Petitioner  asked 
the  court  to  have  an  accounting  witb  him  as 
receiver,  and,  when  final  settlement  was  made 
and  petitioner  fully  indemnified  against  mat- 
ters unsettled  growing  out  of  the  receivership, 
tbat  tbe  property  now  in  his  bands  '*be  turned 
over  to  the  proper  ofiicer  of  tbe  Texas  and  Pa- 
cific Railway  Company."  He  further  repre- 
sented "that  a  large  number  of  suits  are  pend- 
ing in  the  courts  of  Texas  and  Louisiana 
against  him  as  receiver  for  alleged  torts  con- 
nected witb  tbe  conduct  of  the  railway  in  its 
operation,  and  there  are  also  judgments  for 
small  amounts  before  justicesoi  tbe  peace,  ag- 
gregating about  $12,000,  for  damages  to  stock 
and  for  property  burned  by  sparks  from  en- 
gines. There  are  also  a  considerable  number 
of  claims  pending  in  tbis  court  by  proceedings 
in  intervention  wbich  have  not  been  finally 
settled.  A  statement  of  these  claims  will  be 
filed.  Petitioner  prays  that  be  be  fully  protected 
against  these  claims,  and  for  such  other  and 
proper  relief  as  may  seem  necessary  and  proper.  *' 

The  order  thereon  directed  that  an  account- 
ing be  made  by  tbe  receiver  to  the  first  day  of 
June,  "and  at  the  coming  in  of  which  report, 
and  it  being  found  satisfactory  and  accepted, 
tbe  remaining  prayers  of  the  petition  will  be 
granted  by  the  court.  In  tbe  meantime  the  re- 
ceiver will  continue  to  bold  the  property  under 
tbe  orders  of  the  court  until  the  first  of  June, 
18b8,  at  wbich  time,  if  this  order  is  not  vacat- 
ed the  railway  and  its  property  may  be  oper- 
ated by  the  corporation  under  such  orders  as 
may  be  made  by  tbe  court  from  time  to  time 
and  under  tbe  supervision  and  control  of  the 
receiver,  to  tbe  end  that  the  property  shall  not 
pass  beyond  tbe  control  of  the  orders  of  tbe 
court  nor  of  tbe  receiver  until  the  accounting 
takes  place  witb  the  receiver  and  until  he  is 
fully  protected  by  the  corporation  for  causes 
of  action  originating  against  him  and  against 
the  property  pending  tbe  receivership."  Then 
follows  a  direction  in  relation  to  stating  the  ac- 
count. 

Tbe  plaintiff  also  read  in  evidence  a  petition 
of  the  receiver  of  October  26,  1888,  and  the 
order  of  the  Circuit  Court  of  tbe  *United  [88 
States  for  tbe  Eastern  District  of  Texas  on  that 
petition,  bearing  tbe  same  date. 

Tbe  petition  (omitting  titles)  and  order  were 
as  follows: 
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**To  the  boDorable  the  judges  of  the  said  Cir- 
cuit Cotirl; 

••  V(»iir  p<'iitioner,  John  C.  Brown,  as  receiv- 
er of  the  Texas  &  Pacific  railway  and  its 
proncrly  in  the  above  entitled  and  numbered 
causes,  repre.-enis  tliat  heretofore  it  has  been 
made  to  appear  lo  thecourt  that  the  objects  and 
purposes  of  all  the  bills  in  these  causes  have 
been  accomplished  by  setilement  and  agree- 
ment of  the  parties,  and  evidence  of  that  fact 
filed  as  part  of  the  record;  thai  on  it  being  so 
made  to  appear  the  court  ordered  him  to 
render  his  accounts  as  receiver  up  to  the 
first  of  June,  which  has  been  done,  and  it 
has  been  examined  and  approved,  and  pince 
that  date  petitioner  has  kept  his  account  as 
with  the  company.  By  the  same  order  he  was 
directed  to  hohl  (he  property  under  the  orders 
of  the  court  until  the  first  of  June,  1888,  at 
which  time  if  said  order  was  not  vacated  the 
railway  company  might  operate  the  road  under 
sucli  orders  as  the  court  might  make  from 
time  to  time  and  under  the  supcrviKion  and 
control  of  the  receiver.  No  formal  delivery  of 
the  road  and  property  in  his  bands  has  bean 
made  to  s  dd  railway  companv,  and  petitioner 
DOW  asks  that*  be  be  allowed  formally  to  de- 
liver all  property  and  funds  in  his  hands  as 
such  receiver  to  said  rail ^^  ay  company,  and 
that  he  l)e  allowed  to  account  to  said  company 
accordini^  to  his  account  filed  up  to  the  first  of 
June  and  for  all  receipts  and  expenditures  by 
bim  received  and  made  since  the  first  of  June. 
He  has  carried  over  on  the  present  books  of  the 
company  the  cash  lialance  and  all  other  balnnces 
of  property  and  assets  as  found  in  his  hands 
by  his  report  to  the  first  of  June  aforesaid,  and 
be  is  now  the  president  of  said  railroad  com- 
pany and  after  his  discharge  will  be  in  posses- 
sion of  all  of  said  company's  road,  property, 
and  funds  as  such  for  the  said  company. 
Wherefore  he  asks  thai  he  be  discharged  from 
his  said  receivership,  and  that  his  bond  as  re- 
<:eiver  be  vacated  and  annulled  on  payment  of 
all  costs  legally  taxable,  but  he  prays  the  court 
to  make  such  order  as  will  charge  the  property 
Si}]  so  turn-  d  over  in  *the  bands  of  said  rail- 
way company  and  its  assigns  with  all  liability 
for  which  he  as  receiver  is  or  mi^ht  be  held 
personally  liable.  Your  petitioner  further  says 
that  the  sum  of  bis  compensation  as  receiver 
bas  been  agreed  on  by  the  parties  in  interest 
and  is  sansfartory  to  bim  and  has  been  settled 
up  to  the  31  St  day  of  October,  18><8,  at  which 
time  he  asks  that  his  discbarge  take  effect. 

''(Signed)  Jno.  C.  Brown." 

"The  Missouri  Pacific  Railway^ 
Company  | 

V.  VNa  11,181. 

The  Texas  &  Pacific  Railway  ( 
Company.  J 

*'0n  consideration  of  the  foregoing  petition 
it  is  now  ordered,  adjudged,  and  decreed  that 
the  prater  of  the 'same  be  granted,  and  ac- 
oordingly  that  John  C.  Brown,  receiver  of  the 
property  of  the  Texas  &  Pacific  Railway  in 
the  above  entitled  causes,  be.  and  he  is  hereby, 
directed  to  make  delivery  unto  said  Texas  <& 
Pacific  Railway  Company  of  all  property, 
funds,  and  assets  in  bis  bands  as  such  receiver, 
and  that  be  be  directed  to  account  to  said  com- 
pany according  to  bis  account  filed  and  ap- 
proyed  up  to  June  let,  1888,  and  for  all  receipts 
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and  expenditures  by  him  rceeived  and  made 
since  the  said  1st  June,  18'^8.  Such  drliveiy  will 
be  made  as  of  October  clsi,  1^88.  It  is  fui  titer 
ordeied  that  said  lectiver  be  finally  discharged 
on  said  8 1st  October,  lS8b,  from  his  receiver- 
ship on  payment  of  all  costs  IctiMlly  taxed,  and 
that  theieiipon  his  bond  be  vaealed  and  can- 
celed. Ills  further  ordered  that  said  property 
nevertheless  shall  be  deliverea  to  and  re- 
ceived by  said  Texas  &  Pacific  Railway  Com- 
pany, subject  to  and  charged  with  all  tratfic 
liabilities  due  to  connecting  linns  and  all  con- 
tracts for  which  said  receiver  is  or  miglit  be 
held,  made,  or  in  any  way  liable,  and  subject 
also  to  any  and  all  judgments  which  have 
heretofore  l)een  rendered  in  favor  of  inter- 
veners in  this  case  and  which  have  not  iM^en 
paid,  as  well  as  to  such  judgments  as  may  be 
liereafter  rendered  by  the  court  in  favor  of  in- 
ter venois.  while  it  retains  the  cases  for  these  de- 
terminations or  interventions  now  pending  and 
undetermined  or  which  may  be  filed  prior  to 
February,  1889,  together  with  *needfulex[00 
penses  of  defending  said  claims,  and  upon  the 
condition  that  such  liabilities  and  o'  ligations 
of  the  receiver,  when  so  recognized  and  ad- 
judged, may  be  enforced  agai est  said  propeity 
in  tbe  hands  of  said  comp  ^ny  or  its  assigns  to 
the  same  extent  it  could  have  lieen  enforced  if 
said  properly  bad  not  been  surrendered  into 
the  possession  of  said  company  and  was  still 
in  the  hands  of  the  court,  and  with  the  further 
condition  that  the  court  may,  if  needful  for 
the  protection  of  the  receiver's  obligations  and 
liabilities  so  recognized  by  this  court,  resume 
possession  of  said  property.  The  bills  in  these 
causes  will  be  retained  for  the  purpose  of  in- 
vest icratine  such  liabilities  and  obligations  and 
for  such  other  purpose  as  may  seem  needful. 
It  is  ordered  that  all  claims  against  the  receiver 
as  such  up  to  said  thirty-first  Octolier,  \tiSS,  be 
presented  and  prosecuted  by  inter  von  ilon  prior 
to  February  first,  1889,  and  if  not  so  presented 
by  tliRt  date  thai  the  same  be  barred  and  shall 
be  a  charge  on  the  properly  of  said  company. 
It  is  further  ordered  that  the  said  receiver  ad- 
vertise in  a  daily  newspaper  in  New  Orleans 
and  in  Dallas  the  fact  of  bis  said  discharge  and 
a  notice  to  said  claimants  to  make  claim  with- 
in  the  time  aforesaid,  to  wit,  the  first  of  Fel)- 
ruary,  1889.  and  that  he  post  a  notice  of  similar 
purport  in  the  station-houses  of  said  radway. 
••New  Orleans,  Octolier  26ih,  \t*SS." 
The  deposition  of  John  C.  Brown  was  also 
read  in  evidence,  in  which  he  testified:  That 
he  was  receiver  from  DecemlKjr  Iti,  188">,  to 
and  including  October  31,  18^8:  that  ••all  of 
the  earnings  and  income  of  the  road,  after 
paying  operating  expenses,  in  ad  it  ion  to  over 
two  millions  of  dollars  voluntarily  contributed 
by  the  stockholders,  were  appropriated  to  the 
improvement  of  the  road  in  my  hands  as  re- 
ceiver;" that  the  expenditure  of  the  money 
above  alluded  to  was  made  under  ordcia  of 
tbe  United  States  Circuit  Court  for  tbe  Eastero 
District  of  Louisiana,  at  New  Orleans;  that 
the  improvements  and  betterments  were  highly 
necessary  to  carry  on  the  business  of  the  road 
and  to  operate  it  as  a  common  carrier;  that 
•'debts  were  created  to  raise  money  to  make 
said  'improvements  to  the  amount  of  near  [)>  i 
ly  two  millions  flye  hundred  thousand  dolla'S* 
the  larger  portion  of  which  has  been  paid,  and 
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•ome  of  which  is  in  litigation;"  that  the  cir 
cumstaoces  under  which  the  improvementfl 
were  made  were,  briefly,  as  follows:  ''In  the 
summer  or  early  autumn  of  18^5  tbe  owners 
of  tbe  property' became  satisfied  that  the  com- 
pany could  no  longer  continue  paying  interest 
upon  the  bonded  debt  without  first  expending 
a  large  amount  of  money  in  the  renewal  of 
tracks,  raising  of  roadway,  widening  cuts  and 
embankments,  putting  In  a  large  amount  of 
Dew  cross-ties,  purchasing  a  large  amount  of 
rolling  stock  and  motive  power,  and  the  re- 
newal of  bridges,  etc.  A  committee  was 
raised  by  the  board  of  directors  to  give  a  per- 
sonal inspection  of  the  line  with  the  aid  of  ex- 
ports and  report  to  the  board  the  condition  of 
the  property  and  the  amount  necei^sary  to  place 
the  f>ro|>erty  in  a  fair  condition.  The  ultimate 
rpMult  of  tbe  ier>ort  of  that  committee  was  to 
place  the  road  in  the  hands  of  a  receiver  and 
suspend  the  payment  of  interest,  it  beiu;;  then 
believed  thai  it*  would  be  necessary  to  sell  the 
road  finally  under  foreclosure  of  mortgage. 
The  comniittee  of  reorganization  afterwards 
devised  the  plan  which  was  approved  by  the 
parties  in  interest  which  avoided  final  foreclos- 
ure. Tn  tlie  meantime  the  improvements  afore- 
■aid  were  made." 

J'liiiuiiir  furiher  offered  to  prove  the  money 
▼alue  of  the  improvements  and  betterments 
put  upon  the  road  during  the  receivership, 
whereupon  it  was  admitted  that  "such  better- 
ments placed  on  said  railroad  out  of  the  earn- 
in<::^  of  the  road  in  excess  of  the  operating  ex- 
penses, while  in  the  hands  of  the  receiver  were 
of  value  sufficient  to  more  than  cover  the 
amount  claimed  by  plaintiff  in  this  suit." 

The  re(  ord  also  contains  the  evidence  as  to 
tbe  circumstances  surrounding  the  accident 
and  the  nature  of  the  injuries  inflicted. 

The  supreme  court  of  Texas  held  that  a  rail- 
way company,  in  the  absence  of  some  statute 
■o  providing,  will  not  be  liable  for  the  acts  of 
its  receiver  by  reason  alone  of  his  relati  n  to  '■ 
it;  but  that  if  such  company  and  its  creditors 
should  by  collusion  procure  a  receivership,  or 
if  the  receiver  in  fact  operated  tbe  road  under 
orders  of  a  court  without  jurisdiction,  it  would 
Ol]  *i>eem  that  the  railway  company  would  be 
bound  by  all  nets  of  such  receiver:  That  a  claim 
for  damages  caused  by  injuries  infiicted  through 
the  ncgli^^ence  of  the  receiver  while  he  was 
operating  the  railway  is  entitled  to  payment 
out  of  current  receipts,  and  if  the  current 
earnings  be  invested  by  the  receiver  in  better- 
ments OD  the  road,  which,  without  sale,  is  re- 
turned to  the  company  at  the  close  of  the  re- 
ceivership, then  the  company  must  be  held  to 
have  received  the  properly,  charged  with  any 
claim  which  the  receiver  ought  to  have  paid 
out  of  the  earnings:  That  when  a  receiver  has  j 
been  discharged  and  the  property  all  returned 
to  the  company  under  order  of  tbe  court  in 
which  the  proceedings  were  had,  tbe  control  of 
the  court  over  the  property  is  ended,  and  the 
property,  when  released  from  the  custody  of 
tbe  court,  stands  subject  to  any  claim  that  may 
rest  against  it:  That  the  order  of  the  United 
States  (Jircuit  Court  for  the  Eastern  District  of 
Louisiana,  in  the  receivership  proceedings  af- 
fecting the  Texas <&  Pacific  Railway,  to  which 
the  pluintilT  was  not  a  party,  prescribing  that 
all  personswho  had  claims,  with  which  thcprop- 
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erty  might  be  charged,  should  present  them  by 
intervention  to  that  court,  was  without  author- 
ity of  law  and  not  binding  upon  the  plaintiff 
as  affecting  his  right  to  enforce  his  claim  by 
suit;  and  that  the  time  within  which  a  claim 
for  damages  might  be  prosecuted  against  a  rail- 
way company  was  fixed  by  law  and  could  not 
be  altered  by  order  of  court:  That  under  (he 
Act  of  Congress  of  March  8,  1887,  persons 
having  claims  against  receivers  might  sue  upon 
and  establish  them  in  any  court  having  juris- 
diction, and  this  right  could  not  be  nullified 
by  order  of  court;  and  that  after  discharging 
the  receiver  and  restoring  the  property  to  its 
owners,  the  United  States  court  could  not 
maintain  such  jurisdiction  over  the  matter  as 
to  preveot  the  prosecution  of  such  claim  to 
judgment  and  execution:  That  a  suit  in  a  state 
court  for  damages  for  personal  injuries  caused 
by  the  negligent  operation  of  the  Texas  Ss 
Pacific  Railway  while  in  the  hands  of  a  re- 
ceiver could  be  maintained  against  the  railway 
company  after  its  property  was  restored  to  it, 
the  current  earnings  of  the  road  having  been 
used  by  the  receiver  in  improving  it. 

•Other  rulings  were  made  in  reference  [92 
to  the  merits  upon  which  the  recovery  rested. 

Messrs.  John  F.  Dillon  and  Winshw  8- 
Pierce,  for  plaintiff  in  error: 

All  questions  in  this  case  are  open  for  review 
by  this  court. 

Union  Pae.  P,  Co.  v.  Mi/ers  C*Pae.  R,  Be- 
moml  Cases^')  115  U.  8. 1  (29:  319). 

Every  question  involved  in  the  present  suit 
is  a  Federal  question. 

Osborn  v.  Bank  of  the  United  States,  22  U.  8. 
9  Wheat.  738  (6:  204);  McNulta  v.  Locliridge. 
141  U.  S.  327  (85:  796). 

The  state  court  had  no  power  to  render  a 
personal  jurlgmcnt  against  the  Texas  &  Pacific 
Railway  Company  upon  a  cause  of  action 
ari'^ing  out  of  the  negligence  of  its  receiver, 
nor  had  it  power  or  jurisdiction  to  award  exe- 
cution against  the  railway  company  upon  such 
judgment. 

Farmers  Loan  <ft  7\  Co,  v.  Central  R,  of 
Io7ta,  7  Fed.  Rep.  587;  Hicks  y.  International 
&  U.  N.  Co.  t)2  Tex.  40;  Godfrey  v.  Ohio  <fc  M.  K, 
Co,  116  Ind.  80;  Belly,  Indianapolis  C.  d  L.  R. 
Co,  58  Ind.  57;  Pyan  v.  Bays,  62  Tex.  42; 
High,  Receivers,  ^  896;  Beach,  Receivers, 
§  72. 

The  equity  upon  which  the  trial  court  and 
the  supreme  court  of  Texas  relied  in  the  ren- 
dition and  aflSrmance  of  the  Judgment  below 
did  not  arise  in  this  cause. 

MobiU  ct-  0.  R,  Co.  v.  DaHs,  62  Miss.  271; 
Williams  v.  Oibbes,  58  U.  8.  17  How.  239  (15: 
135);  QeUton  v.  Hoyt,  16  U.  8.  8  Wheal.  247 
(4:  882);  Wisuiallv.  Sampson,  ^5  U.8.  14  How. 
52  (14:822). 

The  order  of  the  Federal  courts  retaining 
the  bills,  affording  opportunity  for  interven- 
tion, and  limiting  the  time  within  which  inter- 
ventions could  be  made  so  as  to  establish  in- 
tervening claims  as  charees  upon  the  property 
surrendered,  was  a  legitimate,  proper  and  salu- 
tary exercise  of  jurisdiction. 

Brown  v.  Brown,  71  Tex.  357;  Dillingham  y, 
Anthony,  3  L.  R.  A.  634,  73  Tex.  47;  Harding 
y.  Nettleton,  86  Mo.  658;  Je^up  v.  Wahash,  Bt, 
L.  d  P.  R  Co,  a  Fed.  Rep.  668. 
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Tlie  i^ersoDal  claim  was  against  tbe  receiver 
•dH,  before  property  surrendered  by  bim  could 
be  rcflcbed  with  an  equitable  charge  for  his 
habilities,  the  claim  must  have  been  ascer- 
tained and  reduced  to  Judgment. 

1  Pom.  £q.  Jur.  §  178;  8  Pom.  Eq.  Jar. 
g  1415;  Brotm  v.  Long,  86  N.  C.  190,  86  Am. 
Dec.  48;  Money  ▼.  Gorton,  12  Minn.  145,  90 
Am.  Dec.  287;  Van  Weelv,  Win$ton,n6XJ.S, 
228  (29:  884);  Brown  y.  Waba$h  B.  Co.  96  III 
297;  Davis  v.  Duncan,  19  Fed.  Rep.  477. 

The  power  In  such  cases  to  make  orders 
limiting  the  time  for  presentation  of  claims  in 
order  that  tbey  shall  be  chargeable  upon  the 
surrendered  property  has  been  clearly  recog- 
oized  by  this  court. 

Oteott  V.  Ueadriek,  141  U.  8.  548  (85:  851): 
Union  TruMt  Co.  v.  Morrison,  125  U.  8.  591 
(81:  825):  Pine  Lake  Iron  Co.  v.  La  Fayette  Car 
Works,  58  Fed.  Rep.  853;  Muller  y.  Dows,  94 
U.  8.  444  (24:  207). 

Messrs,  H.  J.  May,  A.  H.  Garland  and  C, 
A,  Culberson,  for  defendants  in  error: 

A  refusal  by  the  highest  court  of  the  state, 
Id  a  suit  to  quiet  title  to  give  efTect  to  a  judg- 
ment of  the  circuit  court  of  the  United  States, 
was  held  not  to  be  a  question  of  which  this 
court  had  jurisdiction. 

Qiles^.  Little,  184  U.  8.  645  (88:  1062). 

The  question  of  title  from  the  United  States, 
upon  construction,  between  parlies,  not  over- 
throwing that  title,  in  a  state  court  gives  no 
Jurisdiction  here. 

California  v.  Jackson.  112  U.  8. 233  (28:  7t2); 
McStay  v.  Friedman,  92  U.  S.  728  (28:  767); 
Eomier.  Castnova,  91  U.  8.  379  (23:  874), 

This  court  has  no  jurisdiction  in  cases  of 
decisions  by  the  courts  of  a  state  against  a 
mere  assertion  of  an  exercise  of  authority  of 
the  United  8iates~the  validity  of  the  authority 
must  be  in  question. 

MUlivgar  v.  Bartupee,  78  U.  8.  6  Wall. 
259  (18:  828);  Cook  County  v.  Calumet  d  C. 
Canal  diD.  Co.  188  U.  8.  635  (34:  1110). 

The  validity  of  Judge  Pardee's  order  is  not 
denied  nor  Is  any  denial  of  its  validity  made 
the  subject  of  inquiry. 

BarteUv.  Tilghman,  99  U.  8.  547  (?5:  857); 
Montgomery  y.  Hernandez,  25  U.  8.  12  Wheat. 
129  (6:  575);  Maneyv.  Porter,  46  U.  8.  4  How. 
65  (11:  878);  Wynn  v.  MoiTis,  61  U.  8.  20  How. 
8  (15:  800);  Winona  db  St.  P.  B.  Co.  v.  Plain- 
Hew,  143  U.  8.  871  (36:  191);  Hopkins  v.  Mc- 
Lure,  138  U.  8.  880  (83:  660):  Manning  v. 
Ffench,  133  U.  8.  186  (33:  582);  San  Fran- 
cisco V.  ItscV,  188  U.  8.  65  (83:  570). 

Motions  in  the  district  court  for  new  trials 
cannot  be  passed  on  by  this  court. 

Dahl  V.  BaunJicim,  132  U.  S.  260  (38:  824). 

Service  was  regularly  had  upon  plaintiff  in 
error,  the  plea  to  the  iurisdictioD  not  being  in- 
sisted upon  was  waived,  and  plaintiff  answered 
in  bar. 

Galveston  County  v.  Noble,  56  Tex.  675; 
Kauffman  v.  Wootters,  138  U.  8.  285  (34:  962). 

The  court  had  jurisdiction  to  determine  the 
lights  of  all  parties  before  the  court  in  and  to 
the  property  in  its  custody.  But  it  could  not 
affect  the  rights  of  parties  not  in  some  manner 
broucrbt  within  its  jurisdiction. 

Freem.  Jud^m.  g^  118, 154,  155,  190;  Shdby 
V.  Bacon,  51  U.S.  10  How.  66  (18:  826);  Ren- 
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daU  V.  Creighton,  64  U.S.  28  How.  90  (16: 419); 
Andrews  Y.Smith,  5  Fed.  Rep.  888;  Be  Howard, 
76  U.  8.  9  Wall.  175  (19:  684);  Central  Trust 
Co.  V.  St.  Louis,  A.  dbT.  B.  Co,  40  Fea.  Hep. 
426,  41  Fed.  Rep.  554,  555;  Mercantile  Truet 
Co.  V.  Laneville  Valley B.  Co.  16Blatchf.  824. 

The  question  is  not  one  of  jurisdiction,  but  ii 
one  of  contempt.  In  such  cases  the  remedj[  ia 
not  by  plea  to  the  jurisdiction,  but  by  an  in- 
junction or  an  attachment  for  contempt. 

Beach,  Receivers,  ^§  171,  215;  Kinney  ▼. 
Crocker,  18  Wis.  80;  St.  Joseph  db  D.  C.  B.  Co. 
V.  Smith,  19  Kan.  225;  Allen  v.  Central  B.  Co. 
42  Iowa,  688;  Hills  v.  Parker,  111  Mass.  508; 
Chautauque  County  Bank  v.  Bisley,  19  N.  Y. 
369,  75  Am.  Dec.  347;  Camp  v.  Barney,  4 
Hun,  373;  Sprague  v.  Smith,  29  VU  421,  70 
Am.  Dec.  424. 

The  receiver  Brown,  though  appointed  by 
the  law,  was  the  representative  of  the  plaintiff. 
The  road  and  its  property  are,  therefore  re- 
sponsible for  its  neglieence. 

American  Ijoan  db  T.Co.y.  Toledo,C,  db  8.B. 
Co.  29  Fed.  Rep.  416;  Sagev.  Memphis  dt  L.  B, 
B.Oo.  5  McCrary,  643;  Byan  v.  Hays,  62  Tex. 
47.  48;  BarUett  v.  Keim,  50  N.  J.  L.  260,  85 
Am.  &  Eng.R.  Cas.  15. 

Having  accepted  and  managed  the  property 
under  this  order,  which  "fully  protected"  the 
receiver,  the  company  is  liable  to  parties  whose 
suits  were  pending  when  the  petition  was 
filed  and  the  order  entered,  the  order  never 
having  been  revoked. 

Bearh,  Receivers,  §  735;  High,  Receivers, 
§  398b;  Wood,  Prac.  Ev.  §  62;  Murphy  y.Orr, 
82  III.  489. 

The  exclusive  jurisdiction,  possessed  over 
the  subject  matter  of  this  suit,  terminated  with 
the  final  decree  discharging  the  receiver  and 
directing  hira  to  surrender  all  the  property  to 
the  railroad  company. 

Mobile  dt  0.  B.  do.  v.  Davis,  62  Miss.  271 , 
26  Am.  &  Eng.  R.  Cas.  428. 

The  receiver  must  manage  and  operate  the 
property  according  to  the  requirements  of  the 
valid  laws  of  the  state  in  which  such  property 
shall  besittiated. 

Blair  v.  Walker,  26  Fed.  Rep.  73;  Brine  y. 
Hartford  F.  Ins.  Co.  96  U.  8.  627  (24:  858); 
Ortis  v.  Powell,  98  U.  8.  178  (25:  239);  Swift  v. 
Smith,  102  U.  8.  450  (26:  196):  Moseby  y.  Bur- 
row, 52  Tex.  396. 

Under  the  **  general  equity  jurisdiction  "  of 
the  court  appointing  the  receiver,  that  court 
cannot  declare  the  rights  of  defendants.  In  re- 
spect to  their  damages,  without  having  them 
before  the  court  or  in  any  manner  subjecting 
them  to  the  jurisdiction  of  the  court. 

Paige  v.  Smit/t,  99  Mass.  895;  Atkins  y. 
Wabash,  St.  L.  dk  P.  B.  Go.  29  Fed.  Rep.  161; 
Hunt  V.  Columbian  Ins.  Co.  56  Me.  290,  99 
Am.  Dec.  592. 

As  the  defendants  In  error  were  not  parties 
to  the  decree,  they  are  not  bound  by  the  de- 
cree and  may  sue  the  company  to  which  the 
fund  was  dehvered  under  the  decree. 

Bradstreet  v.  Neptune  Ins.  Co.  3  Sumn.  601; 
Windsor  y.  McVeigh,  9Z  U.  8.  274(28:914); 
Andrews  v.  Smith,  5  Fed,  Rep.  838;  Be  How- 
ard, 76  U.  8.  9  Wall.  175  (19:  634);  Shelby  y. 
Bacon,  51  U.  8.  10  How.  66(18:  830);  KendaU 
y.   Creighton,  64  U.  S.   28  How.  90  (16:  419); 
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Millers,  Loeb,  64  Barb.  454;  Freem.  Judf^m. 
fi§  lis,  IM,  155,  IVO;  Cooley,  Const.  Lim. 
408, 499. 

The  notice  which  is  required  to  be  given 
claimants  bj  publication  and  posting,  pro- 
Tided  for  in  the  last  paragraph  of  the  order  of 
October  26th.  1888,  was  not  given. 

Wade,  Notice,  $$  1029,  1030;  Waodrujf  ▼. 
Jewiit,  115  N.  Y.  275;  Porter  ▼.  SaJbin,  149  D. 
B.  480  (87  818). 

No  court  hxa  aathority  to  invade  the  juris- 
diction of  another  state,  and  with  or  without 
"service  of  process  compel  parlies  there  resi- 
dent or  being  to  submit  their  controversies  to 
the  determinatioo  "  of  that  court. 

Brigham  v.  Luddington,  12  Blatchf.  287; 
Folger  v.  Columbian  Ins.  Co.  99  Mass.  267,  96 
Am.  Dec.  747:  Chandler  v.  SiddU,  8  Dill.  477; 
Booth  v.  CUirk,  58  U.S.  17  How.  822  (15:  164). 

The  claim  against  the  receiver  is  in  the  nat- 
ure of  a  claim  against  the  property  in  his 
bands,  upon  which,  in  equity,  a  charge  and 
Uen  exists. 

ConU>i  y.  &mit\  78  Mo.  82;  Union  Tru&t  Go, 
T.  lUiuois  Midland  R.  Co,  117  U.  S.  484 
(29:  963);  Turner  v.  Indianapolis,  B,  db  W.  R. 
Co,  8  Biss.  527;  Meara  v.  Ihlbrook,  20  Ohio  St. 
187,  5  Am.  Rep.  688;  Com,  v.  Runk,  26  Pa. 
235;  Kain  v.  Smith,  80  N.  Y.  458,  2  Am.  <& 
£ng.  R.  Gas.  554;  Stratum  v.  European  db  N, 
A.  R.  Co.  76  Me.  269.  17  Am.  <&  £ng.  R.  Gas. 
277;  High,  Receivers,  g  255. 

The  original  property  which  came  to  his 
bands  may  be  followed  in  any  court  of  com- 
petent jurisdiction  and  impressed  with  the  lien. 

Farmeri  Loan  db  T.  Co.y,  Central  R.  of  Iowa, 
7  Fed.  Rep.  542;  Siratton  v.  European  db  N, 
A.  R,  Co,  Bupia;  Chicago,  R.  1,  db  P,  R.  Co,  v. 
Howard,  74  U.  8.  7  Wall.  392  (19:  117); 
Adams,  £q.  808.  809;  Story,  £q.  Jur.  ^g  1251, 
1252;  1  Perry,  Tr.  ^§  241,  242;  2  Pom.  Eq. 
Jur.  §§  1046-1048;  2  Morawelz,  Priv.  Corp. 
g$  780,  790,791.794. 

The  road  is  liable  for  the  claims  against  the 
receiver,  because  over  two  million  three  hun- 
dred thousand  dollars,  the  net  earnings  of  the 
receivership,  out  of  which  the  claims  were 
IMyable,  was  diverted  from  its  equitable  course 
and  placed  in  renewals  and  betterments,  which 
were  delivered  to  appellant  upon  the  dis- 
charge of  the  receiver. 

Union  Trust  Co.  v.  Souther,  107  U.  S.  591 
(27:  48^);  UurnJiam  v.  Bowen,  111  U.  S.  776 
(28:  596);  Klein  ▼.  Jewett,  26  N.  J.  £q.  474; 
Teras  dt  P.  R.  R,  Co.  y.  Cox,  8  145  U.  S.  593 
(86:  829). 

Judgments  rendered  against  Brown, receiver, 
were  bmding  and  conclusive  on  the  company. 

Sioann  v.  Fabyan,  110  U.  S.  590  (28:252); 
Turner  y.  Indianapolis,  B.  dk  W.  R.  Co.  B 
Bias.  527. 

Mr,  Chief  Justice  TuUerdeliyered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  review  the  judg- 
ment of  the  highest  court  of  a  state  in  which  a 
08]  decision  in  the  suit  could  be  *had,  under 
section  709  of  the  Revised  Statutes,  providing 
for  such  review  where  the  validity  of  an  au- 
thority exercised  under  the  Uirited  States  is 
drawn  in  question  and  the  decision  is  against 
its  validity,  or  "whrreany  title,  right,  privilege 
or  immunity  la  claimed  under  the  Constitution, 
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or  any  treaty,  or  statute  of,  or  commission 
held  or  authority  exercised  under,  the  United 
States,  and  the  decision  is  against  the  title, 
right,  privilege  or  immunity  specially  set  up 
and  claimed,  by  either  party,  under  such  Con- 
stitution, treaty,  statute,  commission  or  an- 
thority.** 

Because  the  suit  might  have  been  brought 
in  the  circuit  court  of  the  United  States,  or  re- 
moved thereto  from  the  state  court  on  th« 
ground  that  it  was  one  arising  under  the  laws  of 
the  United  States,  in  that  the  Texas  <&  Pacific 
Railway  Company  was  a  corporation  organized 
under  and  by  virtue  of  acts  of  Congress,  it  does 
not  follow  that  the  state  court  decided  a^inst 
any  title,  right,  privilege,  or  immunity  in  ex- 
ercising its  jurisdiction.  The  railway  com- 
pany was  not  exempted  from  suit  in  the  state 
courts  by  the  law  of  its  creation  or  any  other 
Act  of  Congress;  and  we  perceive  no  title, 
right,  privilege,  or  immunity  secured  by  that 
law,  which  was  denied  by  the  judgment  under 
consideration. 

Nor  can  jurisdiction  be  maintained  on  the 
ground  that  a  right  or  immunity  was  claimed 
under  the  authority  exercised  by  the  receiver 
in  virtue  of  the  oidcr  of  the  circuit  court  of 
the  United  States,  which  right  or  immunity 
was  denied,  as  in  McNulta  v.  Lochridge,  141 
U.  S.  327  [35:  790].  The  judgment  was  in  fa- 
vor of  the  receiver  and  the  writ  of  error  is 
brought  by  the  company,  and  it  is  well  settled 
that  the  right  or  immunity  must  be  one  of  the 
plaintiff  in  error  and  not  of  a  third  person  only. 
Lvdeling  v.  Chaffe,  143  U.  S.  301  [36:  818J; 
Giles  V.  Little,  134  U.  S.  645  [83: 1062]. 

The  validity  of  no  treaty  or  statute  of  the 
United  States  was  drawn  in  question,  nor  was 
any  claim  of  right  or  immunity  set  up  under 
the  Constitution  or  any  tresty  or  statute  of,  or 
commission  under,  the  United  States,  so  that  we 
are  confined  to  the  inquiry  whether  the  validity 
of  an  authority  exercised  under  the  United 
States  in  any  other  regard  than  above  hulica- 
ted,  *or  any  claim  under  such  authority,  [9S> 
was  denied.  And  as  the  defense  was  directly 
made  that  the  plaintiff  below  was  subject  to 
the  order  of  October  26,  and  must,  therefore, 
resort  to  the  court  which  entered  it  for  the  col- 
lection of  his  claim,  and  could  not  recover  a 
judgment  in  personam,  collectible  by  the  ordi- 
nary process;  and,  moreover,  that  his  claim 
was  thereby  barred;  the  overruling  of  that  de- 
fense may  properly  be  held  to  have  amounted 
to  a  decision  aeainst  the  validity  of  the  order, 
or  against  a  claim  of  right  or  immunity  there- 
under. 

As  respects  the  contention  for  the  railway 
company  that  a  personal  judgment  could  nol 
be  rendered  against  it  because  it  was  not  liable 
for  acts  of  negligence  committed  by  the  re- 
ceiver, that  Wtts  a  question  of  general  law  and 
for  the  state  court  to  pass  upon.  In  the  view 
of  that  court,  a  railway  campany  might  be 
held  directly  liable  when  a  receiver  is  appoint- 
ed in  an  amicable  suit  at  the  instigation  of  the 
company  and  for  the  company's  own  purpoaea, 
and,  these  purposes  being  accomplishea,  the 
property  is  returned  to  its  owner,  the  rights  of 
no  third  persons  as  purchasers  intervening, 
upon  the  ground  that  the  acts  of  the  receiver 
might  well  be  regarded  aa  the  acts  of  its  own 
servant,  rather  than  those  of  an  officer  of  the 
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court,  which  under  such  circumstaoces  he 
would  ooly  be  sub  modo.  But  as  the  court  Hid 
not  feel  authorized  to  eDtertatn  a  codcIusiod 
which  micrht  carry  the  implication  that  this 
receivership  would  have  been  created  or  con- 
tinued, although  its  object  had  only  been  to 
place  the  property  temporarily  beyond  the 
reach  of  creditors  until  it  could  be  augmented 
Id  value  by  improvements  made  from  earning 
under  the  protection  of  the  court,  that  rule 
was  not  applied  in  this  case.  The  company 
was  held  liable  upon  the  distinct  ground  that 
the  earnings  of  the  road  were  subject  to  the 
payment  of  claims  for  damages,  aud  that  as, 
in  this  instance,  such  earnings  to  an  extent  far 
greater  than  sufficient  to  pay  the  plaintiff  had 
been  diverted  into  betterments,  of  which  the 
company  had  the  benefit,  it  must  respond  di- 
rectly for  the  cluim.  This  was  so  by  reaf^on 
of  the  statute  (Tex.  Laws  1^87,  chap.  181,  p. 
120,  §  6)  and  irrespective  of  statute,  on  equita- 
ble principles  applicable  under  the  facts. 
lOO]  *The  railway  company  contends  that 
its  liability  turned  upon  the  fact  that  it  took 
possessi  m  upon  condition  that  its  property 
should  be  charged  with  the  receivership  liabili- 
ties, and  that  it  is  immaterial  whether  the  prop- 
erty was  so  charged  by  the  order  of  the  circuit 
court  of  the  United  States  or  by  operation  of 
general  doctrines  of  equity,  because,  in  either 
aspect,  it  was  the  property  alone  that  was 
charged;  if  by  the  order  of  the  court,  it  could 
only  be  with  such  liabilities  as  had  been  or 
should  be  adjudged  by  that  court;  if  upon 
equitable  principles,  then  it  could  only  be  to 
the  extent  of  the  amount  diverted  to  better- 
ments, and  defendant  in  error  should  have 
been  confined  to  a  lien  on  specific  improve- 
ments, measured  by  the  proportion  which  the 
aggregate  of  like  claims  would  bear  to  the 
amount  diverted;  but  the  state  court  decided 
otherwise,  holding,  in  view  of  the  facts  dis- 
closed, that  the  burden  as.sumed  by  the  com- 
pany was  that  of  a  direct  liability,  and  that 
judgment  against  it  could  be  rendered  In  the 
usual  form  aud  collected  in  the  ordinary  way. 

These  conclusions  did  not  rest  upon  the  or- 
der of  Octol>er  "26  as  affirmatively  imposing  a 
specific  liabilitv  upon  the  company,  and  the 
only  question  for  us  to  determine  is,  whether 
in  ruling  that  that  order  did  not  preclude  such 
a  judgment  as  was  rendered  and  did  not  oper- 
ate to  re(]uire  the  defendant  in  error  to  sub- 
mit his  judgment  to  the  circuit  court  of  the 
United  States  at  New  Orleans  to  obtain  its 
collection  in  such  a  manner  and  to  such  extent 
as  that  court  might  be  advised,  a  claim  of  right 
or  immunity  under  an  authority  exercised  un- 
der the  United  States  was  erroneously  decided 
against. 

The  position  of  plaintiff  in  error  seems  to  be 
that  the  order  constituted  matter  in  bar  of  a 
recovery  against  the  railway  company  on  the 
merits,  on  the  theory  that  the  property  passed 
to  the  company  upon  certain  conditions  as  to 
outstanding  claims,  irrespective  of  the  fact 
that  those  conditions  were  intended  to  secure 
payment  in  that  court  and  not  to  defeat  it,  aud 
that  the  company  only  resumed  its  own.  aug- 
mented in  value  by  the  use  of  earnings  which 
should  have  been' applied  to  the  extinguish- 
ment of  such  claims;  or  that  the  judgment 
should  have  been  originally  rendered,  or  been 


reformed,  so  as  *to  provide  for  payment  [  1  Ol 
in  due  course  of  administration  in  the  circuit 
court,  and  not  otherwise. 

By  section  three  of  the  Act  of  March  8, 
1887,  chap.  878  (24  Stat,  at  L.  652)  as  cor- 
rected by  the  Act  of  August  13.  1888,  chap. 
866  (25  Slat,  at  L.  433)  every  receiver  ap- 
pointed  by  a  court  of  the  United  States  may 
be'  sued  in  respect  of  any  act  or  transaction 
of  his  in  carrying  on  the  biisoess  connected 
with  the  property,  without  the  previous  leave 
of  the  court  by  which  such  receiver  was  ap- 
pointed. Necessarily,  such  suit  may  he  brought 
in  any  court  of  competent  jurisdiction  and  pro- 
ceed to  judgment  accordmgly.  This  suit  was 
so  brought;  the  railway  company,  on  being 
made  a  party,  answered  in  bar,  and  judgment 
foll'»wed. 

Nevertheless  it  is  insisted  that  this  recovery 
was  effective  only  as  a  judicial  ascertainment 
of  the  amount,  and  tbat  the  judgment  itself 
could  only  be  realized  out  of  the  pn»perty  of 
the  company  after  it  had  been  presented  to  the 
court  of  the  receivership  cause  and  been  al- 
lowed for  payment,  subject  to  the  contingency 
that  that  court  might  hold  that  it  was  exhibit- 
ed too  late. 

This  result  is  declared  to  arise  out  of  the 
necessities  of  the  case  and  to  be  recognized  in 
j  the  last  clause  of  the  third  section  of  the  Act 
of  Congress  of  March  3,  1887,  which  adtls  to 
the  provision  that  suit  may  be  brought  a iiainst 
a  receiver  without  leave  of  the  appointing 
couit.  the  wor<ls  **  but  such  suit  shall  be  .sub- 
ject to  the  general  equity  jurisdiction  of  the 
court  in  which  such  receiver  or  manager  was 
appointed  so  fnr  as  the  same  shall  be  necessary 
to  the  ends  of  justice."  And  it  is  also  urged, 
in  repetition  of  the  argument  that  judgment 
in  personam  could  not  be  recovered,  liint  this 
suit  as  agaiusi  the  railway  company  was  nec- 
essarily a  proceeding  in  rem,  and  could  only 
be  instituted  and  the  property  charged  in  the 
court  having  jurisdiction  of  the  res.  In  other 
words,  the  contention  assumes  that  all  the 
property  of  the  company  after  the  di.scharge 
of  the  receiver  was  still  under  the  froteclion 
of  the  Circuit  Court  of  the  United  States  for 
the  Eastern  Di.strict  of  Louisiuna  in  respect  of 
subjection  to  this  and  like  claiius. 

We  are  of  opinion  that  these  tiews  are  inap- 
plicable to  the*case.  This  action  was  in  [  1 02 
Itself  in  no  sense  a  proceeding  in  rem,  and  the 
stale  court  has  held  on  other  than  Federal 
grounds  that  the  company  was  diiectly  liable. 
The  property  was  no  longer  in  the  custody  of 
the  circuit  court,  and  it  had  no  possession  that 
would  be  interfered  with  by  the  levy  of  an  ex- 
ecution, so  that  defendant  in  error  whs  not  ob- 
liired  to  resort  to  an  intervention  in  that  court 
before  he  could  collect,  unless  he  was  person- 
ally bound  to  do  so  by  force  of  an  adjudica- 
tion to  that  effect  operating  upon  him.  In  this 
connection  ii  should  be  observed  that  the  prop- 
erly was  not  sold  but  merely  redelivered  to  the 
company.  No  judgment  in  rem  was  entered; 
no  fund  existed  through  a  sale  in  foreclosure; 
the  earnings  far  exceeded  the  debts  during  the 
temporary  management;  and  it  did  not  appear 
that  either  in.reference  to  expenses  incurred  in 
the  administration  or  in  the  matter  of  claims 
resting  on  controverted  priorities,  or  otherwise, 
there  were  any  equities  to  be  adjusted  wliich 
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required    tbe   further   exercise    of    jurisdic- 
tion. 

The  order  of  October  26  was  entered  by  the 
Circuit  Court  for  the  Eastern  District  of  Lou- 
isiana, but  the  record  does  not  disclose  that 
similar  action  was  taken  in  Texas,  although 
the  titles  of  the  petitions  and  orders  of  May  81 
and  October  26  include  the  names  of  two  cases 
as  pending  in  the  northern  district  of  the  lat- 
ter state,  and  reference  is  made  to  them;  but 
in  any  view,  the  Circuit  Court  for  the  Eastern 
District  of  Louisiana  was  deemed  the  court  of 
primary  administration. 

The  order  provided  that  the  properly  should 
be  delivered  to  the  railroad  company  subject 
to  "such  judgments  as  may  be  hereafter  ren- 
dered by  the  court  in  favor  of  intervenors, 
while  it  retains  the  cases  for  these  determina- 
tions or  interventions  now  pending  and  unde- 
termined, or  which  may  be  filed  prior  to  Fel)- 
niary  1,  1889,"  and  that  such  as  were  not  so 
presented  and  prosecuted  by  intervention  by 
that  date  should  be  barred,  and  should  not 
••be  a  charge  on  the  properly  of  said  company;" 
and  further,  that  "the  court  may,  if  needful, 
for  the  protection  of  the  receiver's  obligations 
and  liabilities  so  recognized  by  this  court,  re- 
sume posscjision  of  said  property." 
1 0.'Jl  *The  general  equity  jurisdiction  of  the 
circuit  court  no  doubt  embraced  tlie  authority 
to  hold  possession  of  the  property  and  to  deter- 
mine the  rights  of  all  persons  who  were  par- 
tics,  or  who  made  themselves  parlies,  to  the 
proceedinffs  before  it;  and  !f  the  property  se- 
questrated had  gone  to  sale  and  a  fund  been 
realize<l  for  distribution,  then,  upon  notice  ap- 
propriate to  proceedings  in  rem,  the  defendant 
in  error  might  have  been  bound  by  the  disposi- 
tion thereupon  made;  yet,  not  only  was  there 
no  proof  that  the  notice  required  by  the  order 
was  ever  given,  or  any  other  notice,  but  the 
receiver  was  discharged,  his  bond  canceled, 
and  the  propi'rty  surrendered,  without  sale  or 
transfer,  so  that  it  is  in  effect  sought  to  have 
defendant  in  error  held  personally  l)Ound  by  an 
order  to  which  he  was  not  a  parly,  entered  by 
a  court  into  which  he  was  not  brou;rht  in  any 
manner.  It  is  impossible  to  concede  that  he 
was  in  contempt  in  the  recovery  of  his  judg- 
ment or  would  be  in  enforcing  it  ngainst  the 
company's  property,  but  that  is  the  necessary 
result  of  the  position  taken  by  counsel. 

Certainly  the  preservation  of  general  equity 
jurisdiction  over  suits  instituted  against  ret  elv- 
ers without  leave  does  not,  in  promotion  of  the 
end  of  justice,  make  it  competent  for  the  ap- 
pointing court  to  determine  the  rights  of  per- 
sons who  are  not  before  it  or  subject  to  its 
lurisdiction;  and  the  right  to  sue  without  resort- 
ing to  the  appointing  court  which  involves  the 
right  to  obtain  judgment,  cannot  be  assumed 
to  have  l)een  rendered  practically  valueless  by 
this  further  provision  in  the  same  section  of 
the  statute  which  granted  it. 

The  order  was  not  a  decree  in  rem  condemn- 
ing the  particular  thing  seized,  but  an  order 
providing  for  the  resumption  of  possession 
thei-eafter,  if  found^  necessary,  to  the  end  that 
iuch  a  decree  might  then  be  granted;  and  we 
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are  aware  of  no  principle  which  would  justif} 
us  in  holding  that  a  court,  under  the  circum- 
stances which  existed  here,  could  part  with  its 
jurisdiction  over  property  by  the  complete  sur- 
render thereof  to  its  owner,  and  at  the  same 
time  cousiructively  retain  jurisdiction  over 
such  property  so  as  in  that  respect  to  bind 
those  who  would  otherwise  be  unaffected  by 
its  orders. 

*  The  case  was  not  one  of  a  fund  in  {[104 
court,  and  the  authorities  upon  the  question  of 
limitation  of  time  for  the  presentation  of  claims 
to  share  in  the  distribution  of  such  a  fund  are 
not  in  point.  It  was  not  a  case  of  purchase  in 
which  compliance  with  stipulated  conditions 
forms  part  of  the  consideration,  and  tbe  ex- 
tent of  the  burdens  assumed  is  defined.  It  did 
not  present  the  question  of  the  power  of  the 
court  in  the  instance  of  a  sale  to  deliver  the 
property  free  from  any  liabilities  whatever  in- 
curred in  administration.  And  we  do  not 
think  the  circuit  court  attempted  to  accomplish 
the  result  contended  for,  or  that  its  order  is 
open  to  the  interpretation  put  upon  it  by  coun- 
sel for  the  company. 

The  receiver  was  about  to  be  discharged  and 
the  property  redelivered  to  the  company.  On 
the  one  hand,  the  receiver  was  entitled  to  pro- 
tection from  liability,  and  on  the  other,  just 
claims  were  entitled  to  be  paid.  The  circuit 
court  souuht  to  secure  both  objects  by  the  lornis 
of  ibe  order  and  the  conditions  annexed  to  ihe 
ace  p!  a  nee  of  possession,  but  did  not  re;;ard 
itself  as  constrained  to  indefinitely  prolong  the 
pendency  of  the  equity  proceedings  for  that 
purpose.  It  reserved  those  proceedings,  there- 
fore, for  the  disposition  of  pending  interven- 
tions and  such  as  might  be  filed  within  a  time 
fixed,  at  the  expiration  of  which  the  court 
could  not  be  called  on  to  allow  further  claims 
and  assert  control  over  the  property  for  theii 
satisfaction.  They  wo»dd  thereafter  be  barred 
from  prosecution  under  those  proceedincs. 

In  this  way  the  circuit  court  rccoirnized  and 
relieved  itself'from  the  oblig:iiion  to  see  that  no 
injustice  resulted  fiom  the  action  it  was  taking, 
which  action  operated  to  withdraw  from  claim- 
ants against  the  receiver  the  security  of  his 
bond  and  possibly  of  the  property,  fiut  after 
February  1.  1889,  those  who  had  not  inter- 
vened would  cease  to  be  entitled  to  resort  to 
the  circuit  court  in  the  equity  .suiU>,  and  would 
be  remitted  to  such  other  remedies  as  might  be 
within  their  reach.  If  the  recovery  of  defend- 
ant in  error  and  the  collection  of  his  judument 
had  been  dependent  upon  the  order  or  upon  any 
action  of  the  circuit  court  in  his  favor  in  the 
original  suits,  a  different  question  would  have 
been  presented,  but  as  the  matter  *8tandsf  1 05 
we  perceive  no  aspect  in  which  that  order  can 
be  treated  as  operating  in  limitation  of  the 
rights  of  defendant  in  error  except  in  the  par- 
ticular of  resort  to  the  circuit  court  as  above 
indicated. 

From  these  considerations  we  conclude  that 
there  was  no  error  in  the  result  arrived  at  by 
the  supreme  court  of  Texas  in  tbe  disposition 
of  Federal  questions,  and  its  judgment  is  ac- 
cordingly alllrmed. 
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Oct.  Tbbm, 


Th£  Tezab  Sb  Pacific  Railway  Cohpant, 

Plff.  in  Error, 

Taylor  M.  Griffin   and  Others. 


The  Tk2lA8  &  Pacific  Railway  Company, 

Flff.  in  Error, 

B.  S.  Oybrhbissb. 
[Nos.  186,  187.] 

IN  ERROR  in  the  Supreme  Court  of  the 
8tate  of  Texas. 
Same  counsel  as  in  preceding  case. 

Mr.  Cliirf  JusUee  Tullen  These  cases  are 
reported  in  76  Texas,  441,  487,  and  involve 
here  the  same  questions  as  thiise  in  the  case 
ahove  derided. 

ThejvdgtnenU  are  ieterally  aJjUrmed. 


TEXAS    &    PACIFIC    RAILWAY  COM 
PANY.  Plff.  in  Err., 

V. 

HENRY  SAUNDERS. 

(Bee  8.  C.  Beporter*8  ed.  106-109.) 

Juriidietion  of  this  court— plea  in  bar— when 
objection  i$  too  late. 

L  Wliere  the  Judfrment  of  the  circuit  oourt,  after 
having  beeo  reduced  by  remittitur,  does  not  ex- 
ceed the  sum  of  five  thousaod  dollars,  exclusive 
of  the  costs,  aod  the  Jurisdiction  of  the  court  be- 
low was  not  involved  wlthm  the  meaning  ot  the 
Act  of  February  25,  1880,  chap.  238  (25  Stat,  at  L. 
603)  the  writ  of  error  will  be  dismissed. 

t.  A  plea  which  was  not  a  plea  to  the  Jurisdiction 
of  the  circuit  court,  but  a  plea  in  bai  which  did 
not  seek  to  oust  the  Jurisdiction  that  court,  does 
not  present  any  question  of  Jurisdiction,  which 
this  court  can  consider. 

t.  Where  the  objection  that  the  suit  was  brought 
in  the  wrongr  district,  came  after  the  defendant 
had  pleaded  in  bar.  it  was  too  late. 

[No.  162.] 

Submitted  Dee.  13, 1893.   Decided  Jan.  3,  1894. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas,  to 
review  a  Judgment  in  favor  of  plaintiff,  Henrv 
Saunders,  against  the  defendant.  The  Texas  & 
Pacific  Railway  Company,  for  damages  for  io 
juries  sustained  by  plaintiff  through  the  negli- 
gence of  the  receiver  of  that  company,  his 
agents  and  employ^    Diemiued, 

Nora.— ^s  to  fwri9dietion  of  United  8t(Ue»  dr- 
euU  court  dependent  on  residence  of  parties:  proper 
place  ofsuiU  see  note  to  Roberts  v.  Lewis,  36:  679. 

As  to  Surisdiction  of  United  States  circuit  court 
depending  on  parties  and  residence^  see  note  to 
Bmory  t.  GreenouRh,  1:  640. 

As  to  eolorabls  conveyances  to  enable  suit  to  he 
broui/ht;  nujtive  of  transfer:  wlien  tto  objection; 
coupons;  resiOenu  of  assignor^  see  note  to  M*Donald 
V.  8maliey,7:  287. 

As  to  amount  necessary  to  give  furisdietion  in  otr* 
euit  court  eases  prinr  to  Act  of  n/76:  amount  necessary 
since  Act  of  1S75;  amount  in  dispute^  see  note  to 
Schunkv.  Molina.  SL  *  a  Oo.  37:2561 


Statement  by  Mr,  Chief  Justice  Fuller  s 
*Tbis  was  an  action  brought  by  Henry  [  1 06 
Saunders,  June  4,  1888,  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Texas  against  John  C.  Brown,  the  receiver  of 
the  Texas  &  Pacific  Railway  Company,  to  re- 
cover damages  for  injuries  sustained  b^  Saun- 
ders through  the  negligence  of  the  receiver,  his 
agents  and  employes,  as  he  alleged.  On  Feb- 
ruary 6,  1889,  plaintiff  below  filed  an  amended 
petition  making  the  railway  company  a  party 
defendant,  and  alleging  the  discharge  of  the 
receiyer  and  the  surrender  of  its  property  to 
the  company,  without  sale,  improved  by  the 
expenditure  of  some  millions  of  dollars  in  bet- 
terments paid  for  out  of,  and  augmented  by 
property,  both  real  and  personal,  purchasea 
with  the  earnings  during  the  receivership;  and 
further,  that  under  the  order  turning  over  th« 
property,  the  company  took  it  charged  with 
the  receiver's  liabilities,  which  included  plain- 
tiff's claim,  and  that  on  that  account,  as  well 
as  because  plaintiff  was  entitled  to  a  lien  on  the 
betterments  and  property  acquired  by  the  use 
of  the  earnings,  the  company  was  liable  to 
plaintiff;  and  he  prayed  for  judgment  and  for 
general  relief.  The  death  of  defendant  Browo 
was  suggested  and  the  cause  dismissed  as  to 
him.  The  company  filed  a  demurrer  and  an- 
swered on  September  12,  1889,  assigning  as 
ground  of  demurrer  that  the  petition  showed 
no  cause  of  action  and  answering  by  a  general 
denial,  and  the  averment  of  contributory  neg- 
ligence. 

On  September  23,  1889,  the  railway  com- 
pany, by  counsel  and  not  in  its  own  person, 
further  answered,  pleading:  (\.)  ''That  at  the 
time  plaintiff  was  injured  the  Texas  &  Pacific 
Railway  and  all  its  property  was  in  the  pos- 
session and  control  of  John  C.  Brown,  ai 
receiver,  appointed  by  the  United  Slates  Cir- 
cuit Court  for  the  Eastern  District  of  Louisi- 
ana.  Defendant  says  that  on  October  31, 18dd» 
the  said  John  C.  Brown  was  discharged  from 
his  trust  as  receiver  by  an  order  made  October 
26,  1888,  in  the  United  Slates  Circuit  Court  for 
the  Eastern  District  of  Louisiana,  and  he  was 
ordered  to  deliver  all  property  in  his  bands  to 
the  defendant,  and  the  defendant  was  ordered 
to  receive  said  properly,  and  did  receive  it  on 
October  31,  IBSlS  charged  with  all  traffic  liabil- 
ity  due  by  the  'receiver  to  connecting  F 107 
lines,  charged  with  the  performance  ofail  con- 
tracts made  by  the  receiver,  and  charged  with 
the  payment  of  all  judgments  that  may  be  ren- 
dered in  favor  of  claimants  who  may  intervene 
in  the  cause  of  the  Missouri  Poeifie  RuUtoay 
Company  v.  The  Texas  dk  Pacific  Railway 
Company,  in  the  United  States  Circuit  Court 
for  the  Eastern  District  of  Louisiana,  at  New 
Orleans,  prior  to  February  1,  18b9,  and  free 
from  all  other  demands  or  claims  arising 
against  the  receiver  and  prior  to  October  81, 
1888.  Defendant  says  that  plaintiff  did  not 
intervene  in  said  cause  prior  to  February  1, 
188®.  Wherefore  the  defendants  say  they  are 
not  liable  at  suit  of  plaintiff  in  this  court,  and, 
if  liable  at  all,  they  are  only  liable  upon  due 
intervention  of  plaintiff  at  New  Orleans,  as  is 

provided  by  the  order  of  discharging 

said  receiver;  which  order  is  hereby  attached 
and  made  a  part  of  this  plea.  Wherefore  they 
pray  that  this  cause  be  dismissed."    (2.)  De- 
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fcndant  "demurs  to  plflintilTs  petition,  and 
Bays  that  petition  shows  no  cause  of  action,  if 
this  court  has  juiibdiction;  and  this  court  has 
not  jurisdiction  over  the  parties  plaintiff  and 
defendant  nor  of  the  subject  matter."  (3.) 
General  denial.  (4.)  Contributory  negligence. 
(5.)  SUtute  of  limitations. 

The  cause  coming  on  for  trial,  it  appears 
from  the  bill  of  exceptions  that  the  defendant 
first  presented  the  plea  above  numbered  one, 
which  the  court  overruled  and  held  insuffi- 
cient. The  defendant  then  presented  its  plea 
or  demurrer  to  the  iurisdiction  on  the  ground 
that  Saunders  "resided  in  the  eastern  district 
of  Texas,  and  the  defendant  Brown  resided  in 
the  county  and  city  of  Dallas,  Texas,  which  is 
by  law  placed  in  the  northern  district  of  Texas, 
and  there  was  no  fact  alleged  to  give  this 
court  jurisdiction,"  which  was  also  overruled. 
Exceptions  were  duly  saved.  The  trial  then 
proceeded,  and,  among  other  things,  the  order 
of  the  Circuit  Court  for  the  Eastern  District 
of  Louisiana  for  October  26, 1888.  discharging 
the  receiver  and  directing  the  delivery  of  its 
properly  to  the  railway  company  was  put  in 
eyidence;  and  it  was  also  proved  that  plaintiff 
bad  resided  in  Dallas,  Texas,  since  Mav  2, 
1888.  At  the  close  of  the  testimony,  defend 
ant  moved  to  dismiss  the  cause  because  plaintitX 
108]  must  intervene  at  New  Orleans,  *and, 
this  being  overruled,  further  because,  on  the 
pleadings,  plaintiff  and  defendant  both  resided 
IQ  the  northern  district  of  Texas,  which  was 
also  denied. 

The  jury  returned  a  verdict  in  favor  of 
plaintiff  for  $7500,  which,  at  thesugeestion  of 
the  court,  plaintiff  reduced  by  remittitur  to 
$2500,  and,  for  the  recovery  of  the  latter  sum, 
judgment  was  entered.  The  case  was  then 
brought  on  writ  of  error  to  this  court,  and  the 
record  filed  August  30,  1890. 

Meuri.  John  F.  Dillon  and  Window  8. 
Pierce  for  plaintiff  in  error. 

Mesen.  James  Turner  and  W.  ff.  Pope 
for  defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the  op- 
inion of  the  court: 

We  are  of  opinion  that  the  writ  of  error 
must  be  dismissed  because  the  judgment  does 
not  exceed  the  sum  of  five  thousand  dollars, 
exclusive  of  costs,  and  the  jurisdiction  of  the 
court  below  was  not  involved  within  the  mean- 
ing of  the  Act  of  February  25, 1880.  chap.  236, 
(85  8tat.  at  L.  693)  empowering  this  court  to 
review  the  judgments  of  circuit  courts,  when 
such  is  the  fact.  The  order  of  October  26, 
1888,  of  the  Circuit  Court  for  the  Eastern  Dis- 
trict of  Louisiana  directed,  among  other  things, 
that  "all  claims  against  the  receiver,  as  such, 
up  to  said  Slat  day  of  October,  1888,  be  pre- 
aented  and  prosecuted  by  intervention  prior  to 
February  1.  1889,  and  if  not  so  presented  by 
that  date,  that  the  same  be  barred  and  shall 
not  be  a  charge  on  the  property  of  said  com- 
pany." Assuming  that  the  plea  based  upon 
the  order  in  question  was  the  sole  plea,  filed  in 
due  time,  ana  technically  sufl&cient  in  form,  it 
la  enoui^  to  observe  that  it  alleged  that  by  the 
terma  of  that  order  the  property  of  the  com- 
pany was  freed  from  all  demands  and  claims 
arising  against  the  receiver  aod  prior  to  Octo- 
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bcr  81, 1888,  which  were  not  adjudicated  by  th« 
United  Slates  Circuit  Court  for  the  Eastern  Dis- 
Irict  of  Louisiana  in  the  cause  of  the  Mismuri 
Pacific  Uailway  Co,  v.  The  Texas  4t  Paei/U:  Rail- 
way Go,  ♦upon  intervention  prior  to  Feb  [  109 
ruary  1,  1839,  and  that  the  plaintiff  did  not  In- 
tervene in  said  cause  prior  to  that  day.  Without 
discus<iing  the  effect  of  that  order,  which  has 
already  been  suflSciently  considered  in  Tex- 
a$  db  Padfie  R,  Go.  v.  Johneon,  ante,  p.  81, 
it  will  be  perceived  that  on  September  28, 
1889,  when  this  plea  was  filed,  the  time  within 
which  the  Circuit  Court  for  the  Ea-*>tem  Dis- 
trict of  Louisiana  would  take  cognizance  of 
the  plaintiff's  claim  had  long  be^re  expirei' 
and  the  claim  was  barred  as  set  forth  by  tho 
plea,  certainly  so  far  as  that  court  was  con- 
cerned, and  if  the  compan^r.  if  liable  at  all, 
was  only  liable  on  intervention  in  that  court 
as  the  plea  asserted,  then  the  plaintiff  could 
not  maintain  any  action  in  respect  of  his  sup- 
posed cause  of  action.  The  plea  was,  there- 
fore, not  a  plea  to  the  jurisdiction,  but  a  plea 
in  bar.  It  did  not  seek  to  oust  the  jurisdiction 
of  the  Circuit  Court  for  the  Eastern  District  of 
Texas  by  reason  of  jurisdiction  in  the  Circuit 
Court  for  the  Eastern  District  of  Louisiana  or 
elsewhere,  and  so  give  the  plaintiff  a  better 
writ,  but  to  defeat  his  recovery  altogether. 
We  do  not  think  this  presented  any  question 
of  jurisdiction,  as  such,  which  we  could  con- 
sider. 

As  to  the  sugt^eation  that  the  suit  was 
brought  in  the  wrong  district,  that  objection, 
if  it  could  be  raised  by  the  company  at  all, 
came  after  the  defendant  had  pleaded  in  bar 
and  too  late,  tit,  Ixntis  db  8,  F.  R,  Co,  v.  Mt- 
Bride,  141  U.  8.  127  [35:659];  Texa$  dP.R 
Co.  v.  Cox,  145  U.  S.  693  [36:829]. 

Under  these  circumstances,  as  no  question 
of  the  iurisdiction  of  the  circuit  court  was 
open  to  inquiry,  we  do  not  regard  this  case  as 
coming  wiihin  the  Act  of  Congress  referred  to. 

Writ  of  error  dismissed. 


•THE  TEXAS  &  PACIFIC  RAIL- [110 
WAY  COMPANY,  Plff.  in  Err., 

V, 

HENRY  HORN. 
(See  8.  G.  Reporter's  ed.  UO.  IIL) 

Jurisdiction  as  to  amount^ Act  of  Feb,  fS, 
18S9-^piea  in  bar. 


1.  Where  the  verdict  in  the  olroult  court  was  for 
$11,000  and  Judgment  was  entered  for  that  sum, 
and  plaintiff  entered  a  remittitur  for  $6001.00. 
and  it  was  ordered  that  execution  iasue  for 
$4099.00  and  the  hill  of  ezoeptlocs  and  the  order 
of  allowaDce  of  appeal  and  the  bond  and  citation 
describe  the  Judgment  as  for  $4999.00,  the  plain- 
tiff in  error  cannot  claim  that  the  Judgment  is 
for  a  larger  sum,  although  the  order  allovrinff 
tbe  remittitur  was  inaccurately  worded. 

2,  Where  the  Judgment  of  the  circuit  court  is  oolj 
for  $4999.00  ezcluaive  of  coats,  the  case  If  not 

NOTB.— .As  to  atMmnJt  nteessary  to  give  /iirlMlleMon 
in  eircua  eourt  easu  vrUtr  to  A€l  of  1876;  amouiit 
necemary since  AU  of  1875;  amounlin  dispute^  see 
note  to  Sobunk  v.  MoUne,  IL  *  &  Oo.  87:  Oft. 
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witbln  tbe  jurisdictloD  of  tbto  court,  unless  It 
falls  within  the  Act  of  Feb.  25. 1889. 
t.    A  plea  In  bar,  and  not  in  abatement  to  the  ju- 
risdiction, does  not  question  tbe  Jurisdiction  of 
the  circuit  court. 

[No.  168.] 
Argued  and  Submitted  Dec,  13, 189$.    Decided 

Jan,  S,  1804, 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed Slates  for  the  Eastern  District  of  Texas, 
to  review  a  judgment  for  the  plaintiff,  Henry 
Horn,  in  a  suit  brought  by  him  against  Tbe 
Texas  &  Pacific  Railway  Company, defendant, 
for  damages  for  personal  injuries  bi^  the  neg- 
ligence 01  tbe  receiver  of  said  railroad,  in 
which  the  judgment  was  reduced  by  remittitur 
from  the  sum  of  $11,000  to  the  sum  of 
$4999.00.     Dismissed. 

The  facts  are  stated  in  the  opinion. 

Afetisrs.  John  F.  Dillon  and  Wtnaloto  S. 
Pierce,  for  plaintiff  in  error: 

The  judgment  in  this  case  was  for  an 
amount  exceeding  the  sum  or  yalue  of  five 
thousand  dollars,  exclusive  of  interest,  and  all 
questions  are  open  to  review  here. 

The  award  of  execution  constitutes  no  part 
of  the  judgment. 

Freem.  Judgm.  §  2;  Kramer  v.  Rebman,  9 
Iowa,  114:  Gregory  v.  Nelson,  41  Cal.  278. 

As  the  jurisdiction  has  once  attached,  it  can- 
not be  defeated  by  a  waiver  or  release  of  the 
amount  in  excess  of  $5000. 

New  Irk  EOt.  /?.  Ot.  v.  Fifth  Nat.  Bank 
9fNev>  York,  118  U.  8.  608  (80:*  2o% 

The  court  below  was  without  jurisdiction 
of  the  subject-matter  of  plaintiff's  action. 

McNiilia  V.  lA>rhridge,  141  U.  S.  327  (35: 
796);  TexQ8  <fe  P.  R.  Co,  v.  Cox,  145  U.  S.  593 
(86:  829);  BrmPn  v.  Brown,  71  Tex.  357;  Dil- 
lingham V.  Anthony,  3  L.  R.  A.  634.  73  Tex. 
47;  Harding  v.  Nttleton,  86  Mo.  658;  Jeaup 
V.  Waha»h,  St.  L.  dii  P.  R,^  Co,  44  Fed.  Rep. 
603. 

The  personal  claim  was  against  the  receiver, 
and,  before  property  surrendered  by  him  could 
be  reached  with  an  equitable  charce  for  his 
liabilities,  the  claim  must  have  been  ascer- 
tained and  reduced  to  judgment. 

1  Pom.  Eq.  Jur.  §  178,  3  Pom.  Eq.  Jur. 
8  1415;  Browa  v.  Ijmg,  36  N.  C.  190,  80  Am. 
Dec.  43;  Massey  v.  Gorton,  12  Minn.  145,  90 
Am.  Dec.  287;  Van  Weel  v.  Winston,  115  U. 
8.  228  (29:  884);  Broton  v.  Wabash  R.  Co,  96 
111.  297;  Davis  v.  Duncan,  19  Fed.  Rep.  477. 

The  power  to  make  orders  limiting  the  time 
for  presentation  of  claims  in  order  that  they 
Bhall  be  chargeable  upon  the  surrendered 
property  has  l^en  clearly  recognized  by  this 
court. 

Olcott  V.  Hradnck,  141  U.  8.  643  (85:  851); 
Union  Trust  Co.  v.  Morrison,  126  U.  S.  .591 
(81:  H25):  Pine  Lake  Iron  Co.  v.  La  Fayette  Car 
Works,  63  Fed.  Rep.  853. 

Mr.  C.  A.  Cuiber8on«  for  defendant  in 
error: 

The  legal  effect  of  the  order,  if  applicable 
to  defendant  in  error,  is  that  he  cannot  main- 
tain any  action  at  any  time,  whelher  present 
or  future,  in  respect  to  the  supposed  cause  of 
action. 

1  Chilty,  PI.  445;  Stephen.  PI.  89;  Gould, 
PI.  chap.  2,  §^  83,  38,  89,  42. 
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The  circuit  court  had  jurisdiction  of  tbe 
cause 

Texas  db  P.  R,  Co.  v.  Cox,  145  U.  8.  593 
86:  829);  Texas  da  P.  R,  Co,  v.  Anderson,  149 

.  8.  287  (87:  717). 

The  action  is  a  suit  at  law  on  a  contract  of 
indemnity.  The  liability  of  the  company  does 
not  depend  upon  any  principle  of  equity, 
such  a  demand  is  appropriately  enforced  iu  a 
court  of  law. 

Morley  v.  Thayer,  8  Fed.  Rep.  787;  Sloan 
V.  Central  lotca  R.  Co,  62  Iowa.  728;  Brown 
V.  Wabash  R,  Co,  96  111.  297;  Schmid  v.  Nms 
T<rrk,  L.  E,  <fe  W.  R,  Co.  32  Hun,  886;  Beach, 
Receivers.  §  735;  High.  Receivers,  g  8i«8*. 

The  court  properly  refused  to  transfer  the 
case  upon  the  broad  ground  that  defendant  in 
error  had  a  plain,  adequate  and  complete  rem- 
edy at  law. 

U.  S.  Rev.  Stat.  ^  723;  Uayuard  v.  An^ 
drcfcs,  106  U.  8.  672  (27:  271). 

There  is  neither  pleading  nor  proof  that  the 
publication  was  made  and  the  notice  given, 
provided  for  by  the  order,  and  without  which 
it  did  not  become  operative. 

Farmers  Loan  &  T.  Co.  v.  Central  R,  of 
loira,  7  Fed.  Rep.  541;  Windsor  v.  McVeigh^ 
93  U.  8.  277  (23:  915);  Brown,  Jur.  §§  46, 172. 

Mr.  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

Upon  the  trial  of  this  cause  a  verdict  was 
returned  for  tbe  plaintiff  in  the  sum  of  eleven 
thousand  dollars,  and  upon  the  suggestion  of 
the  court  the  plaintiff  entered  a  remittitur  of  six 
thousand  and  one  dollars,  and  prayed  that  Uie 
same  l)c  allowed, and  judgment  entered  for  l'»ur 
thousand  nine  hundred  and  ninety-nine  dollars. 
The  bill  of  exceptions  states  that  judgment 
was  rendered  for  that  amount,  although,  as  re- 
corded ,the  *ternis  of  the  judgment,  after  [111 
reciting  the  return  of  the  verdict,  were: 

**It  is,  therefore,  ordered  and  adjudged  by 
the  court  that  the  plaintiff,  Henry  Horn,  do 
have  and  recover  of  the  defendant,  the  Texas 
&  Pacific  Railway  Company,  the  sum  of  elev- 
en thousand  dollars  and  all  costs  in  this  be- 
half expended. 

"And  it  appearing  to  the  court  that  on  this 
day  the  plaintiff  tiled,  in  writing,  a  remittitur 
of  Jf<J00O. 

"It  is,  therefore,  ordered  and  adjudged  by 
tbe  court  that  execution  issue  for  the  sum  of 
$4999  only,  and  all  costs  herein." 

The  writ  of  error  bore  date  June  24.  1890. 
and  was  made  a  supersedeas,  the  order  of  al- 
lowance declaring  that  the  judgment  was  ren- 
dered for  $4999,  February  13,'  1890,  and  that 
a  motion  for  new  trial  was  filed,  but  not  acted 
on  until  June  6,  1890.  The  bond  and  citulioa 
describe  the  judgment  as  for  $4999. 

Although  the  judgment  was  entered  imme- 
diately upon  the  return  of  the  verdict  in  ac- 
cordance with  the  practice  in  that  jurisdiction, 
and,  therefore,  for  the  amount  of  the  verdict, 
it  was  within  the  power  of  the  court  to  allow 
the  remittitur;  and  while  the  order  to  that  ef- 
fect might  have  been  more  accurately  worded, 
we  are  of  opinion  that,  upon  the  entire  record, 
plaintiff  in  error  cannot  be  permitted  to  insist 
that  the  judgment  as  it  stands  is  for  a  larger 
sum  than  $4999.  nor  can  it  be  hereafter  held 
liable  as  on  jud  zment  for  any  other  amount. 
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Hence  this  case  is  not  withiD  our  jurisdiction, 
unless  it  falls  within  tbe  Act  of  Congress  of 
February  25,  1889  (25  Stat,  at  L.  693)  which, 
for  tbe  reasons  given  in  Texas  dt  P.  R.  Co,  v. 
JSaunders,  ante,  p.  90,  we  do  not  think  it  does. 
Tbe  railway  company,  in  this  case  as  in  that, 
filed  a  plea  based  upon  tbe  order  of  October 
26. 1888,  of  (be  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana, 
and  in  this  case,  as  in  that,  tbe  matter  set  up 
was  in  bar  and  not  in  abatement.  Tbe  juris- 
diction of  the  Circuit  Court  for  the  Eastern 
District  of  Te.xas  was  not  tbereby  questioned. 
Wril  of  error  dismissed. 


112]  •EERMAN    R.    HARDENBERGH, 

riff,   in  Err., 

THOMAS  L.  RAY  et  al. 
(See  8.  a  Reporter's  ed.  112-129.) 

Jurisdiction — svhsiitution  of  landlord — mil 
speaks  from  death — Oregon  laio — power  to 
devise  after  acquired  property —intention  of 
testator  —  construction  of  toords  —  will  of 
whole  estate  -when  will  carries  subsequently 
acquired  real  estate, 

L  Tf  when  a  suit  was  brouf^ht  the  court  acquired 
jurisdiction  of  tbe  parties,  Dosubfioqucnt  ohauge 
of  the  parties  caD  affect  that  Jurisdiction. 

S.  In  an  action  of  ejectment  where  the  Jurisdic- 
tion of  the  court  has  completely  attached  against 
the  tenant  in  posse^ision,  the  substitution  of  the 
landlord  us  a  defendant  for  sucb  tenant  will  in 
DO  way  affect  or  defeat  tbe  Jurisdiction  of  the 
court. 

Iw  A  will  speaks  from  the  death  of  the  testator, 
where  there  is  notliin;;  in  its  language  to  indicate 
a  different  Intention. 

4.  The  Act  of  ls4n.  of  Oregon  territory,  adopted 
from  the  stuto of  Mi.'^soiai  (and  since  rc-enncted), 
as  construed  by  the  de(M>ions  of  the  supn*mc 
court  of  Miw«>uri,  and  approved  by  the  supreme 
court  of  Oret^nn.  conlVrs  teiitaraeutary  power  to 
do\  'urn  after  iicqnirtMl  real  ei«tiite. 

ft.  »y  the  laws  of  Oregon,  in  force  In  1872,  a  testn- 
tor  was  empowered  to  devise  after  acquired  real 
pro|>erty. 

0.  The  Intention  of  the  testator  expressed  in  hl8 
will  is  to  prevail,  provided  it  be  consistent  with 
tbcrulcB  of  law. 

7.  In  a'sccrtalning  what  the  Intention  of  the  testa- 
tor in.  rbe  words  used  In  his  will  are  to  be  taken 
according  to  their  meaning  as  ftathered  from  the 
construction  of  the  whole  will. 

8.  When  the  words  of  the  Avill  of  a  testator  will 
fairly  carry  the  whole  estate  of  which  he  dies 
seised  and  possessed,  there  is  no  presumption  of 
au  intention  to  die  intestate  as  to  any  part  of  his 
pr(»pcrty. 

t.  Where  tbe  testator  makes  a  general  devise  of 
his  real  eetute.  such  a  devise  will  carry  not  onl.\ 
the  property  held  by  him  at  the  execution  oi 


VoTE.—Thatdnfnicil  of  testator  {jnvcrns  validitu  '>< 
will  and  ditstriltution:  ftn-fign  v.'^t,  necvusary  to  hi 
proved  wheri  a»8ctn  are,  nee  note  to  Smith  v..Uniui! 
Bank  of  Georgetown,  8:313. 

Ax  to  interTjretntiitn  of  wills:  intention  of  tcstat'i 
to  gorem^  see  note  to  Pray  v.  Belt,  7: 300. 
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tbe  will,  but  also  real  estate  subsequently  ac- 
quired, of  which  be  may  be  seized  and  possessed 
at  his  death,  provided  there  is  testamentarj 
power  to  make  such  disposition. 

[No.  118.1 
Argued  Dee,  Jg,  IS,  189S.  Decided  Jan,  S,  1894. 

IN  ERROR  to  tbe  Circuit  Court  of  tbe 
United  States  for  the  District  of  Oregon, 
to  review  a  iudfjment  in  favor  of  Thomas  L. 
Ray  tf^  a/.,  defendanlR,  in  an  action  of  eject- 
ment brought  by  Herman  R.  Hardenbergb, 
plaintiff,  for  the  possession  of  real  estate  in 
Oregon.    Affirmed. 

See  same  case  below,  83  Fed.  Rep.  813. 

Tbe  facts  are  stated  in  tbe  opinion. 

Messi's.  Henry  B.  B.  Stapler  and  Henry 
W,  Smith,  for  plaintiff  in  error: 

By  tbe  rule  of  the  common  law,  under  a 
statute  simply  giving  tbe  power  to  make  a  will 
of  tbe  real  estate  of  tbe  testator  real  e-^fate  ac- 
quired after  tbe  date  of  tbe  makine  of  the  will 
did  ndt  pass  to  tbe  devisee,  but  descended  to 
tbe  beirs-at-law. 

Ilanrood  v.  Qoodright,  1  Cowp.  90;  Brunker 
V.  Cook,  11  Mod.  122;  Arthur  v,  Bokenham,  11 
Mod.  148;  Wind  v.  Jekyl,  1  P.  Wms.  575; 
Marwood  v.  Turner,  8  P.  Wms.  163;  Van 
K'eeck  v.  Dutch  ChurchofNew  York,  30  Wend. 
479,498;  Pond  v.  Bergh,  10  Paige,  149;  Parker 
V.  /iofjardus,  5  N.  Y.  310. 

The  general  rule  is  that  a  devise  of  lands 
will  not  carry  afler  acquired  lands,  but  only 
those  owned  at  the  date  of  tbe  will. 

J'tckson  V.  Hollovay,  7  Johns.  394;  Jackson 
Y,  Potter,  9  Johns.  312;  Oirardv.  Philadelphia, 
4  Rawle.  S23,  26  Am.  Dec.  145;  Grimk^  v, 
Grimke,  1  Desaus.  Eq.  366;  Parker  v.  Cole,  2 
J.  J.  Marsh.  503;  McKinnon  v.  Thompson,  3 
Johns.  Ch.  307;  Qearrje  v.  Orecji,  13  N.  U.  531; 
Watson  V.  Child,  9  Rich.  Eq.  129;  Jones  v. 
Shcwmake,  35  Ga.  151;  Kemp  v.  AfcPhn'son,  7 
liar.  &  J.  320;  Briwn  v.  Bragaw,  4  N.  J.  Eq. 
261;  Ballard  v.  Carter,  b  Pick.  112.  16  Am. 
Dec.  377;  Johnston  v.  Uunly,  Taylor  &  C. 
o05.  1  Am.  Dec.  590. 

And  at  common  law  it  made  no  difference 
how  clearly  expressed  was  the  testator's  inten- 
tion to  pass  such  after  acquired  lands. 

lieall  V.  Schley,  2  Gill,  198, 41  Am.  Dec.  415; 
noherts  v.  KUiott,  8  T.  B.  Mon.  395;  Bowman 
V.  VioUt,  4T.  B.  Mon.  351;  Girard^f.  PhiU- 
(klphia,  supra. 

But  by  statutes  in  Encrland  and  most  of  tbe 
United  States,  after  acquired  lands  may  now 
pass  by  devise  if  such  was  the  testator's  inten- 
tion. 

WiUis  V.  Watson,  5  111.  64;  Peter  r.  Spill- 
man,  18  111.  370;  Turpin  v.  Turpin,  1  Wythe 
V.\\,  22;  Jack  v.  Schoenberger,  22  Pa.  416;  Hitch- 
rock  v.  Tlitclicock,  35  Pa.  399. 

Mrfcsrs.  John  H.  Mitchell  and  James  K. 
Kelly,  for  defeudauts  in  error; 

The  will  spoke  not  merely  from  tbe  date  of 
t'le  will,  but  from  tbe  date  of  the  death  of  tbe 
iie  testator,  and  passed  all  the  personal  prop- 
ity  of  which  he  died  possessed,  unless,  indeed, 
rstrif  live  words  were  employed  by  tbe  testa- 
tor which  clearly  evidenced  an  intention  upon 
lis  part  to  exclude  from  tbe  operation  of  the 
A  ill  all  after  acquired  property. 

2  Bl.  Com.  chap.  23;  1  Jurman,  Wills.  157, 
lote   10;  JJaven   v.  Foster,  14  Pick,  534,539; 
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Brimmer  t.  Sohier,  1  Cu8h.  118,183;  Ooodlad 
V.  Burnett,  1  Kay  &  J.  841. 

Men  know  that  their  wills  are  not  to  take 
effect  until  they  die  and  they  make  them  for 
the  purpose  of  flxiog  the  distribution  of  their 
property  from  that  moment. 

AppUgate  v.  Smith,  81  Mo.  167;  Campbells, 
/?rtMJ<f(?w,  18N.  Y.  412;  Walker  V.  Williamson, 
26  Ga.  549;  Morse  v.  Maerum,  22  Or.  236;  Can- 
field  y.  Bostmck,  21  Conn.  550;  Ooldw.  Judson, 
21  Conn.  616;  Jette  t.  Picard,  4  Or.  297;  1 
Redf.  Wills.  7-9.  210;  1  Jarman,  WUls,  286, 
287. 

The  old  English  rule  prevailed  in  Pennsyl- 
Taoia  until  1883. 

Oirard  v.  Pennsylvania,  2  Wall.  Jr.  805. 

One's  will  may  operate  upon  his  after  ac- 
quired real  estate  whenever  such  was  his  ob- 
vious intention. 

1  Jarman,  Wills,  51,826;  2  Redf.  Wills,  888; 
1  Williams,  Executors  (Perkin's  Notes)  6. 

Where  it  appeared  on  the  face  of  the  will 
that  the  purpose  of  the  testator  was  not*  to  die 
intestate  as  to  any  portion  of  his  estate,  it  will 
be  presumed  this  intention  still  existed  where 
the  testator  afterwards  purchased  real  estate. 

Cashing  v.  Aylwin,  12  Met.  169;  Pray  v. 
Waterston,  12  Met.  262;  Blaney  v.  Blaney,  1 
Cush.  107,  116. 

The  rule  is,  unless  the  contrary  appears,  that 
the  will  shall  operate  on  all  the  estate  held  at 
the  date  of  the  death. 

1  Redf.  Wills,  p.  880,  §  80,  notes  2,  4;  Hen- 
derson V.  Ryan,  27  Tex.  670;  Wakefield  v. 
Phelps,  87  N.  H.  295;  D^rieux  v.  Keller,'6  Iowa, 
196;  MeNaughton  v.  MeNaughton^  41  Barb.  50. 

A  disposition  in  general  terms  prima  facie 
includes  everything  capable  of  being  compre- 
hended under  those  terms  which  the  testator 
had  power  to  dispose  of. 

Morrice  v.  Aylmer,  44  L.  J.  Ch.  212;  Smith 
v.  Bell,  31  U.  8.  6  Pet.  68  (8:  822);  WiUiams 
v.  Ash,  42  U.  8.  1  How.  1  (11:25);  Rohisnn  v. 
FemaU  Orplian  Asylum  of  Portland,  128  U.  8. 
707(31:295). 

The  words  employed  by  the  testator  are 
sweeping  in  their  import.  They  cover  all  es- 
tate whatsoever  of  the  testator,  except  that 
specifically  devised. 

Pray  v.  Waterston,  12  Met.  262;  Cusftino  v. 
Aylwin,  12  Met  169;  Bishop  v.  Bishop,  4  Hill, 
189;  De  Peyst^  v.  Clendining,  8  Paige,  295; 
Be  Uarned's  Estate,  70  Cal.  140;  1  Redf.  Wills, 
p.  887,  note  81. 

It  is  the  reasonable  presumption  that  the 
testator  did  not  intend  to  die  intestate  as  to  any 
of  his  estate. 

Annin  v.  Fanrforen.'UN.  J.  Eq.l86;  Collier 
V.  Collier,  3  Ohio  8t.  874;  CaU  v.  Oranor,  80 
Ind.  292;  Govrley  v.  Thompson,  2  Sneed,  887; 
Jamagin  v.  Conioay,  2  Humph.  50. 

Atr,  Justice  Jarcksoii  delivered  the  opinion 
of  the  court: 

1 1 7J  *The  principal  questions  presented  by 
the  record  in  this  case  are,  first,  whether  by  the 
laws  of  Oregon,  in  force  in  1872,  a  testator  was 
authorized  or  empowered  to  devise  after  ac- 
quired real  property;  and.  second,  whether  If 
such  power  existed,  the  after  acquired  real  es- 
tate in  coDtroversy  passed  by  the  testator's  will 
In  the  present  case. 

The  facts  which  give  rise  to  these  questions 


are  as  follows:  Peter  De  Witt  Hardenbergh, 
unmarried  and  without  children,  a  citizen  ox 
Portland,  Oregon,  died  in  1886,  leaving  a  will 
executed  by  him,  May  15,  1872,  which  was 
duly  probated  and  remains  in  full  force  and 
effect.  By  the  first  clause  of  the  will  the  tes- 
tator devised  to  several  nephews,  named  there- 
in, a  certain  farm  in  Ulster  count  v,  New  York; 
by  the  second  clause  he  devised  to  his  sister, 
Catherine  L.  Tremper,  all  his  right,  title,  and 
interest  in  and  to  all  other  lands  in  that  county 
and  state;  and  by  the  third  and  last  clause  he 
gave  and  bequeathed  to  his  sister,  Ellen  E. 
Ray,  "all  my  right,  title,  and  interest  in  and  lo 
all  my  lands,  lots,  and  real  estate,  lying  and 
being  in  the  state  of  Oregon,  or  elsewhere,  ex* 
cept  as  aforesaid;  also  all  my  personal  prop- 
ertv  and  es'ateof  whatsoever  kind  and  nature.** 

At  the  date  of  the  will  the  testator  owned 
certain  real  property  in  Portland,  Oregon,  and 
in  January,  1882,  some  ten  years  after  the  will 
was  executed,  he  purchased,  and  at  the  time 
of  his  death  owned,  a  parcel  of  land  in  theciiy 
of  Portland,  valued  at  $80,000,  which  is  the 
subject  of  controversy  in  this  suit. 

Ellen  E.  Ray,  the  devisee  under  the  third 
clause  nf  the  will,  died  intestate  in  1878,  leav- 
ing as  her  heirs  Thomas  L.  Ray,  Rachel  L. 
Ray,  Hylah  E.  Ray,  and  Mary  E.  Arbuckle, 
citizens  of  Oregon;  John  De  Witt  Ray,  a  citi- 
zen of  Illinois;  and  8arah  E.  Ray,  a  citizen  of 
New  York.  Upon  the  death  of  the  testator 
these  heirs  of  Ellen  £.  Ray,who,  under  the  laws 
of  Oregon  (Hill's  Anno.  Laws  of  Ore^n, 
§  3077)  succeeded  to  her  rights  as  devisee, 
took  possession  of  the  premises  in  controversy. 
as  well  as  other  real  property  in  Oregon  owned 
by  the  testator  at  the  time  the  will  was  eze- 
cued. 

Herman  R.  Hardenbergh,  a  brother  of  the 
testator,  claimed  *and  demanded  an  in-  [118 
terest  in  common  with  the  heirs  of  Ellen  £. 
Ray  in  the  real  property  acquired  after  the  exe- 
cution of  the  testator's  will,  on  the  ground  that 
as  to  those  lands  he  died  intestate.  '^ This  claim 
was  denied  and  he  thereupon  brought  an  action 
at  law  in  the  nature  of  ejectment  against  Charles 
8liter,  J.  C.  Miller,  and  W.  H.  West,  citizens 
of  Oregon,  who  were  in  possession  of  the  de- 
manded premises  as  tenants  of  the  heirs  of 
Mrs.  Ellen  E.  Ray. 

Subsequently  on  their  own  motion,  these 
heirs  were  sulxstituted  as  defendants  in  place 
of  their  tenants,  against  whom  the  action  was 
originally  brought,  and  by  their  answer  set  up 
that  by  the  law  of  Oregon  the  land  in  question 
passed  to  them  by  the  third  clause  of  the  will, 
and  that  the  testator  did  not  die  intestate  in 
respect  thereto. 

The  heirs  of  Ellen  E.  Ray  having  thus  made 
themselves  parties  to  the  suit,  and  one  of  them 
(8arah  A.  Ray)  being  a  citizen  of  the  same 
state  (New  York)  as  the  plaintiff,  the  point 
was  made  in  the  court  below,  and  has  been 
presented  in  this  court,  that  the  Jurisdiction  of 
the  United  States  circuit  court  was  thereby 
defeated. 

This  objection  to  the  jurisdiction  of  the  court 
is  without  merit,  and  was  properly  overruled 
by  the  lower  court.  When  the  original  Fuit 
was  brought  against  Sllter,  Miller,  and  West, 
the  persons  in  possession,  the  court  acquired 
Jurisdiction  of  the  controversy,  and  no  subse- 
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qaent  cbange  of  the  parties  could  affect  tbnt 
jurisdictioo.  Tbia  la  well  settled  by  tbe  au- 
thorities. Mol'an  ▼.  Torrance,  22  U.  S.  9 
Wheat.  537  [6:  154];  Dvnn  v.  Clarke,  83  D.  8. 
«  Pet.  1  [8:  845];  Clark  v.  Mathewwn,  37  U.  8. 
12  Pet.  m  [9: 1041  J;  Whyte  v.  Gibbfa,  61 
U.  8.  20  How.  542  [15:  lOltSj;  Phelps  v.  Oaks, 
117  U.  S.  286.  240  [29:  888,  8*J0].  Id  this  last 
case  it  was  held  that  in  ejectment  against 
tenants  in  possession  of  real  estate,  whose  land- 
lord is  a  citizen  of  another  state,  the  plaintiff 
has  a  real  and  substantial  controTersy  with  the 
defendant  wiihin  tbe  meaning  of  the  act  for 
the  removal  of  causes  from  state  courts,  which 
-Goniinues  after  the  landlord  is  substituted  and 
becomes  a  party  for  the  purpose  of  protecting 
his  own  interests.  The  rule  announced  in  this 
•case  clearly  settles,  in  a  case  lilce  the  present, 
that  where  the  jurisdiction  of  the  court  has 
1 19]  completely  attached  against  tbe  *tenant 
in  possession,  the  substitution  of  the  landlord 
as  a  defendant  for  such  tenant  will  in  no  way 
effect  or  defeat  tbe  jurisdiction  of  the  court. 

By  stipulation  of  parties  the  trial  of  the 
cause  bv  jury  was  waived,  and  all  questions  of 
law  and  /act  were  submitted  to  the  court  for 
its  decision.  Tbe  court  found  the  facts  sub- 
stantially as  set  out  above,  and  the  conclusions 
of  law  announced  were  to  the  effect  that  at 
the  time  the  will  was  made  the  testator  was 
•empowered  and  authorized  by  the  laws  of  Ore- 
gon to  devise  any  real  estate  situated  in  that 
state,  whether  acquired  before  or  after  the 
making  of  the  will,  of  which  he  might  die 
seized  and  possessed.  Also,  that  the  intention 
of  the  testator,  as  manifested  by  tbe  will  in  the 
present  case,  was  to  devise  all  of  bis  real  estate 
situated  in  the  state  of  Orei^on  to  Ellen  E.  Ray, 
and  that  under  and  by  virtue  of  the  devise  the 
demanded  premises,  on  the  death  of  the  testa- 
tor, vested  in  tbe  defendants  as  her  heirs,  and 
that  they  were  entitled  to  tbe  exclusive  pos- 
session thereof.    83  Fed.  Rep.  812. 

Tbe  present  writ  of  error  is  prosecuted  to 
reverse  that  judgment.  The  two  assignments 
of  error  present  ihe  questions  heretofore  stated. 

For  the  plaintiff  in  error  it  is  contended  that 
the  testator  died  intestate  in  respect  to  the  de- 
manded premises,  for  the  reasons  that  at  the 
time  of  the  execution  of  bis  will  he  possessed 
no  testamentary  power  to  devise  after  acquired 
lands,  and  because  his  will  manifests  no  in- 
tention to  dispase  of  such  property.  If  either 
of  these  propositions  can  be  sustained,  the 
judgment  of  the  court  below  must  be  re- 
versed. 

In  support  of  the  first  proposition,  it  is  urged, 
on  behalf  of  the  plaintiff  in  error,  that  tbe  com- 
mon law,  with  its  limitations  and  restrictions 
upon  testamentary  power  in  respect  to  real  es- 
tate, was  in  force  in  the  state  of  Oregon  at  the 
date  of  the  execution  of  the  will,  and  up  to  the 
death  of  tbe  testator.  Without  reviewing 
the  authorities.  It  is  well  settled  that  by  the 
common  law  lands  were  not  devisable,  except 
Id  particular  places  where  custom  authorized 
lib  This  disability  of  the  common  law  was 
partially  removed  by  the  statute  of  32  Henry 
VlII.  which  authorized  persons  having  title  to 
120]  land  to  dispose  *thereof  bv  will,  and  was 
construed  as  restricting  the  right  of  devising 
lands,  to  such  an  interest  only,  as  tbe  testa' or 
bad  at  tha  time  of  the  execution  of  the  will. 
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Under  this  statute  real  estate,  subsequently  no 
quired,could  not  pass  by  devise;  in  other  words, 
under  the  statute  of  82  Henry  VlII.  the  will  as 
to  lands  spoke  from  tbe  date  of  its  execution. 
So  that  a  general  devise  of  all  the  testator's 
estate  would  comprehend  and  include  all  tbe 
personalty  to  which  he  was  entitled  at  the  time 
of  his  death,  but  would  not  embrace  after  ac- 
quired land,  though  such  might  be  the  ex- 
pressed intention  of  the  testator.  The  reason 
given  for  the  distinction  between  real  and  per- 
sonal estate  was  that  a  devise  of  land  was  re- 
garded in  the  same  light  as  a  conveyance,  and 
as  a  conveyance  at  common  law  would  not 
rest  for  want  of  seizin,  it  was  therefore  held  to 
be  operative  only  on  such  real  estate  as  the 
testator  might  have  at  tbe  time  of  the  making 
of  the  will,  that  is  to  say,  that  a  devise  was  in 
the  nature  of  a  conveyance  or  appointment  of 
real  estate  then  owned,  to  take  effect  at  a 
future  date,  and  could  not  therefore  operate  on 
future  acquisitions. 

While  this  strict  and  arbitrary  rule  of  the 
common  law  has  been  modified  by  the  statutes 
of  most,  if  not  all,  of  the  states  of  the  Union, 
it  is  contended  for  the  plaintiff  in  error  that 
the  rights  of  the  parties  in  the  present  case  are 
controlled  by  it,  for  the  reason  that  the  legis- 
lature of  Oregon  did  not  confer  b^  statute  tes- 
tamentary power  to  dispose  of  atter  acquired 
real  property  until  February,  1891. 

The  provisional  government  of  Oregon  in 
1844  formally  declared  by  its  legislature  that 
"ali  the  statute  laws  of  Iowa  territory,  passed 
at  the  first  legislative  assembly  of  that  terri- 
tory, and  not  of  a  local  character,  and  not  in- 
compatible with  the  conditions  and  circum- 
stances of  this  country,  shall  be  tbe  law  of  this 
country,  unless  otherwise  modified:  and  the 
common  law  of  England,  and  principles  of 
equity,  not  modified  by  the  statutes  of  Iowa, 
and  of  this  government,  and  not  incompatible 
with  its  principles,  shall  constitute  the  law  of 
the  land." 

Among  the  laws  enacted  by  the  first  terri- 
torial legislature  of  Iowa,  and  thus  adopted  by 
the  provisional  government  of  Oregon,  was 
the  following  act  relative  to  wills: 

♦"Section  1.  Be  it  enacted  by  the  Coun-n  2 1 
til  and  the  Hovse  of  Btpreeentatives  of  the  Terru 
tory  of  Jowa,  That  any  person  having  an  estate 
in  any  lands,  tenements,  or  hereditaments,  or 
any  annuity  or  rent  charged  upon,  or  issuing 
out  of  the  same,  or  any  goods  or  chattels,  rights, 
credits,  and  choses  in  action,  or  in  possession, 
and  property  of  every  description,  whatever, 
may  give  or  devise  the  same  to  any  person  by 
last  will  and  testament  by  him  or  her  lawfully 
executed."  (Laws  of  the  first  session  of  the 
legislative  assembly  of  the  territory  of  Iowa, 
1838-39.  p.  471.) 

This  statute  was  substantially  the  same  as 
that  of  32  Henry  VIII.  under  which,  as  settled 
by  the  decisions  of  the  English  courts,  and  by 
those  of  the  states  where  that  statute  is  in 
force,  after  acquired  real  estate  could  not  pass 
by  will. 

This  statute  remained  in  force  until  1849, 
the  year  after  Oregon  became  a  territory,  when 
the  legislature  adopted  a  statute  of  wills,  copied 
from  the  Revised  Statutes  of  Missouri,  which 
provided  that  "every  person  of  twenty  years 
of  age  and  upwards,  ox  sound  mind,  may,  by 
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last  will,  devise  all  his  estate,  real  and  personal, 
aavin^  to  the  widow  ber  dower."  This  Mis- 
souri statute,  thus  adopted  by  the  territory  of 
Oregon,  was  a  revision  of  the  Vir^nia  statute 
of  1785,  which,  by  the  first  section  thereof, 
empowered  every  adult  person  of  sound  mind 
to  devise  by  last  will  and  testament  in  writing 
"all  the  estate,  right,  title,  and  interest  in  pos- 
session, reversion,  or  remainder,  which  he  or 
ahe  hath,  or  at  the  time  of  his  or  her  death, 
shall  have  of,  in,  or  to,  lands,  tenements,  etc. ; 
also  all  goods  and  chattels." 

When  the  laws  of  Missouri  were  revised  in 
1835,  it  appearing  that  one  section  of  the  Vir- 
ginia act  gave  to  the  testator  the  same  testa- 
mentary power  over  his  real  estate  that  was 
given  him  in  a  separate  and  distinct  clause 
over  his  personal  estate,  the  superfluous  words 
were  dropped,  and  the  testamentary  power 
over  both  real  and  personal  properties  were 
united  In  the  one  section  above  quoted. 

The  Missouri  statute  thus  adopted  by  Oregon 
was  re  enacted  in  December,  1853,  and  took 
effect  May  1, 1854,  as  a  part  of  the  code  of  tbe 
territory.  After  the  admission  of  the  state  into 
1 22]  *the  Union  in  1850.  the  legislature  of 
Oregon,  in  1862,  re  enacted  without  change  the 
above  quoted  section  conferring  testamentary 
power,  which  has  since  continued  to  be  the 
law  of  Oregon.  Hill's  Anno.  Ck)de  of  Oregon, 
S  3066. 

By  an  act  of  the  legislature  of  Oregon,  ap- 
proved February  20, 1891,  it  has  been  providt-d 
that  ''any  estate  or  interest  in  real  properly, 
acquired  by  any  one  after  tbe  making  of  bis  or 
ber  will,  shall  pass  thereby,  unless  it  clearly 
appears  therefrom  that  such  was  not  the  in- 
tenti(m  of  the  testator;  nor  shall  any  convey- 
ance or  disposition  of  real  property  by  any  one 
after  the  making  of  his  or  her  will  prevent  or 
affect  the  operation  of  such  will  unon  any  es- 
tate, or  interest  therein,  subject  to  the  disposal 
of  that  testator  at  his  or  her  death." 

Tbe  construction  which  the  plaintiff  in  error 
seeks  to  have  placed  upon  these  statutes  is, 
that  the  territorial  statute  of  1849,  copied  from 
tbe  Missouri  statute,  simply  conferred  the 
power  to  make  a  will  devising  real  estate, 
which,  under  the  rules  of  the  common  law, 
would  not  operate  to  pass  real  eslate  acquired 
after  the  making  of  tbe  will,  and  that  such 
testamentary  power  over  after  acquired  real 
estate  was  first  conferred  by  the  act  of  1891. 

Prior  to  the  adoption  of  the  Missouri  statute 
by  the  territorial  government  of  Oregon,  that 
statute  had  received  no  construction  by  tbe 
supreme  court  of  Missouri,  but  subsequently, 
in  1856,  that  court  was  called  upon,  In  the  c»se 
of  Isiggat  v.  Hart,  28  Mo.  127,  to  decide 
whetlier  after  acquired  real  estate  would  pass 
by  will  under  the  statute,  where  such  appeared 
to  be  the  intention  of  the  testator.  The  court 
said:  *'Tbe  question  is  as  to  the  construction 
of  the  present  law.  Must  we  hold  that  the  act 
now  in  force  does  not  confer  testamentary 
power  over  after  acquired  land,  and,  on  ac- 
count of  the  change  in  phraseology  of  the  stat- 
ute, which  was  made  in  1835,  go  back  to  the 
construction  put  upon  the  original  statute? 
We  think  not.  The  language  now  used  does 
not  require  such  a  construction  at  our  hau<is. 
It  is  different  from  the  English  statute  of  wills. 
The  testamentary  power  is  given  here  in  gen- 
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eral  language;  it  embraces  both  real  and  person- 
al proi)ert;^,  and  is  a  power  to  make  testamenta- 
ry *dispoMtion  of  all  the  testator's  prop-  (  I  23 
erty,  without  any  distinction  between  real  and 
personal  property,  and  not  a  mere  power  of 
particular  disposition.  It  is  more  in  the  nat- 
ure of  a  Roman  will  than  an  English  devise 
of  real  property.  But,  however  this  may  be, 
when  we  consider  the  plan  of  revising  that  was 
adopted,  the  impolicy  of  creating  changes  in 
laws  of  daily  practical  importance,  the  little 
probability,  when  all  around  us  were  abandon- 
mg  the  old,  narrow  construction  of  the  testa- 
mentary power,  that  our  legislature  should 
adopt  it,  for  the  first  time,  by  an  express  pro- 
vision for  that  purpose,  and  when  we  consider, 
too,  that  neither  the  community  nor  the  pro- 
fession have  generally,  as  we*  believe,  been 
aware  of  the  supposed  change,  ...  we  do 
not  think  we  would  be  warranted  in  declaring 
that  the  legislature,  by  tbe  chan^ie  in  the  lan- 
guage, intended  to  effect  the  substantial  change 
in  the  mean  ins:  of  the  law  that  is  supposed, 
and  we  shall  accordingly  give  to  the  act,  as  it 
now  stands,  as  liberal  a  construction  in  favor 
of  the  testamentary  power  as  we  should  have 
felt  constrained  to  have  given  to  the  original 
act." 

Again,  in  AppXefjnie  v.  Smithy  81  Mo.  166, 
169,  the  same  court  said:  **\Ve  consider  that 
the  case  of  Liggnt  v.  Hart,  23  Mo.  167,  settles 
the  one  now  under  consideration.  That  case 
detormines  that  the  power  over  the  after  ac- 
quired lands  possessed  by  tbe  testator  U  the 
same  as  that  which  he  possessed  over  lands 
which  he  owned  at  the  makin<i  of  tlic  will; 
that  with  respect  to  after  acquired  lands,  when 
tbe  question  arises  whether  they  have  passed 
by  the  will,  it  is  just  the  same' and  to  be  dr- 
tcrmined  on  the  same  considerations  as  would 
determine  tbe  question  whether  Innds  owned 
by  the  testator  at  the  date  of  his  will  passetl 
by  it,  or,  in  other  words,  that  after  acquired 
lands,  as  to  the  power  of  disposition,  rests  on 
the  same  groun<l  as  the  lands  owned  by  the 
testator  at  the  date  of  his  will,  and  the  per- 
sonal estate.  According  to  this  there  can  be 
no  question  but  that  tbe  lands  in  Missouri 
pas'icd  by  the  will." 

The  const  ruction  which  the  supreme  court  of 
the  state  of  Missouri  has  thus  given  to  its  statute 
since  its  first  adoption  thereof  by  Oregon  does 
not  have  the  same  controlling  effect  it  would 
*have  if  the  decisions  had  been  ren-  [124- 
dered  before  such  adoption,  still,  they  are 
strongly  persuasive  of  the  proper  interpreta- 
tion of  the  act,  and  have  been  so  regJirded  by 
the  courts  of  Oregon,  which  have  clearly  in- 
dicated that  the  statute  of  wills  of  that  state 
should  receive  the  same  construction  which 
has  been  placed  thereon  by  the  Mis.«<ouri  de- 
cisions. Thus  in  Oerrish  v.  Qti'rish.  8  Or. 
355.  34  Am.  Rep.  585.  decided  after  tbe  Mis- 
souri cases,  it  was  said  by  the  court:  "Our 
statute  of  wills  i?  an  exact  copy  of  the  Mis- 
souri statute,  and  the  courts  of  that  state  hav- 
ing been  called  upon  frequently  tocon.strue  it, 
we  must  look  principally  to  the  decisions  of 
that  state  to  ascertain  its  judicial  construction." 

This  approval  of  the  construction  placed  by 
tbe  supreme  court  of  Missouri  upon  the  stat- 
ute, after  its  adoption  by  the  territorial  gov- 
ernment, in  connection  with  its  re-enactment 
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bytbe  legislature  of  the  state  in  1862— after 
tbe  date  of  the  Missouri  deciRJons — may  be 
fairly  considered  as  settlio?  its  proper  inter- 
pretation by  tbe  courts  of  Oregon.  If  the 
same  coostruction  had  been  placed  upon  the 
statute  hy  tlie  courts  of  Mi8.<>ouri  before  its 
original  adoption  by  the  terriiorial  povernmeut 
of  Ore/^on,  it  is  clear,  upon  tlie  authorities. 
that  that  construction  would  have  been  adopted 
with  the  statute,  and  the  same  effect  would 
seem  properly  to  follow  from  an  approval  by 
the  supreme  court  of  the  state  of  the  construc- 
tion placed  upon  the  statute  by  the  supreme 
court  of  Missouri,  prior  to  its  re-enactment  in 
1862  hy  the  legislature  of  the  stnte  of  Oregon, 

If  the  later  act  of  1849,  copied  from  the  He- 
vised  Statutes  of  MisRouri,  is  no  broader  in  its 
■cope  and  operation  than  the  statute  of  32 
Henry  ViJI.  which  was  embodied  in  the  Iowa 
•tatut'e  adopleti  by  the  provisional  government 
of  Oregon  in  1844,  then  there  would  be  a  lack 
of  testamentary  power  to  dispose  of  after  ac- 
quired real  properly.  This  is  practically  what 
the  contention  of  the  plaintiff  in  error  comes  to. 
But  the  power  of  testamentary  disposition  con- 
ferred uy  the  act  of  1^49  (copied  from  the  Mis- 
souri statutes;  and  re  enacted  in  1853  and  1S62, 
as  construed  by  the  courts  of  Missouri  and  Ore- 
g"on,  is  more  comprehensive  in  its  provisions 
]  251than  th  '  act  of  32  Henry  VIII.;  *eonf era 
a  Inrgrr  and  broader  power  of  disposition  over 
real  estate  of  which  the  testator  may  die  seized 
and  i>oss<ssed,  and  extends  to  and  includes 
after  ac(|uire4l  renl  estate. 

In  resix^rt  to  the  question  of  testamentary 
power  of  dispasition  over  real  estate,  the  Mi.s- 
souri  act  adopted  by  the  territorial  govern- 
ment, and  re  enacted  by  the  state  of  Oregon, 
was  unrjiiestionably  intended  to  be  as  broad 
and  comprehensive  as  theVirisinia  act  of  1785, 
which  conferred  the  testamentary  power  to 
devise  after  ac»iuirpd  land,  and  was  more  com- 
prehensive than  the  prior  act  of  1844,  taken 
from  the  Iowa  statute.  As  already  stated,  the 
language  of  the  statute  makes  no  distinction 
between  per8f)nalty  and  really.  It  confers  the 
power  to  dispose  of  the  realty  as  broadly  as 
the  personalty.  The  saving  to  the  widow  her 
dower  is  itself  indicative  i>f  an  intention  to 
make  the  will  speak  as  of  the  date  of  the  tes- 
tator's death,  at  which  time  the  widow's  right 
of  dower  would  come  into  actual  possession 
and  practical  enjoyment,  whether  tbe  dower 
right  extended  to  all  lands  owned  during  cov- 
erture or  posse&sed  by  the  husband  at  his  death. 

In  conformity  with  this  construction,  the 
supreme  couit  of  Oregon  has  held  in  Aforse  v. 
jyaeivm,  22  Or.  236,  that  the  will,  as  a  gen- 
eral rule,  speaks  from  the  death  of  the  testa- 
tor, and  not  from  its  date  unless  its  language, 
by  a  fair  construction,  indicates  a  contrary 
intention,  in  thts  respect  adopting  the  rule  laid 
down  by  the  supreme  court  of  Connecticut  in 
Canfiiid  v.  Not>twtck,  21  Conn.  550;  Oold  v. 
Jvdson,  21  Conn.  616,  where  it  is  stated  to  be 
tbe  <renerai  rule  that  a  will  speaks. from  the 
death  of  the  testator,  where  there  is  nothing 
in  its  language  to  indicate  a  different  inten- 
tion. 

Having  reached  the  conclusion  that  the  act 
of  1849.  adopted  from  the  state  of  Missouri, 
(and  since  re  enacted)  as  construed  by  the  de 
cisions  of  the  supreme  court  of  Missouri,  and 


approved  by  the  supreme  court  of  Oregon, 
confers  testamentary  power  to  devise  after  ac- 
quired real  estate,  ii  is  nol  material  to  considor 
the  statute  of  February  20, 1891, or  to  determine 
whether  that  statute  was  intended  to  be  declar- 
atory of  the  previous  law.  or  was  intended 
to  'prescribe  a  rule  for  the  construction  [  I  20 
of  wills  in  respect  to  which  the  authorities 
have  been  and  are  in  great  contJict,  many  of 
the  cases  holdinir,  as  in  Smith  v.  Edririffton,  12 
U.  8.  8  Craneh.  06  [3:  490],  that  even  where 
the  power  exists  to  dispose  of  after  acquired 
real  property,  it  would  not  pass  unless  such 
was  the  clear  and  manifest  intention  on  the 
part  of  the  testntor:  in  other  words,  that  the 
presumption  in  respect  to  such  property  was 
in  favor  of  the  heir  at  law.  This  rtile  of  pre- 
sumption, or  construction,  the  Oregon  statute 
of  1N91  mav  have  been  intended  to  chani^e  by 

•  lechiring  that  unless  It  appeared  clearly  from 
the  will  it  was  not  the  intention  of  the  testa- 
tor,  such  after  acquired  real  properly  would 
pass. 

On  this  branch  of  the  case  our  conrlusion  is 
that  tbe  testator  (HardenlK^iiriO  possessed  the 
testamentary  power  to  devise  the  after  ac- 
quired lands  in  controversy. 

The  remair)ing  question  is  whether  by  the 
third  and  last  clause  of  his  will  the  te.«tator 
intended  to  dispose  of  all  the  real  estate  in 
Oregon,  or  elsewhere,  of  which  he  might  die 
seized  and  possessed. 

The  cardinal  rule  for  the  construction  of 
wills,  to  which  all  other  rules  mu^tbend,  as 
stated  bv  Chief  Justice  Marshall  in  i^nnth  v. 
mi,  3111.  8.  '6  Pel.  68  [8:  322],  is.  that  "the 
intention  of  the  testator  expressed  in  his  w  ill 
shall  prevail,  provided  it  be  consistent  with 
the  rules  of  law.  This  principal  is  generally 
asserted  in  the  construction  of  every  testa- 
mentary disposition.  It  is  emphatically  the 
ttill  of  the  person  who  makes  it,  and  js  de- 
fined to  be  'the  legal  declaration  of  a  man's 
intention,  which  he  wills  to  he  performed 
after  his  death.'  These  intentions  are  to  be 
collected  from  his  words,  and  ought  to  be  car^ 
ried  into  effect  if  they  be  consistent  with  law." 

In  Jasper  v.  Jasper,  17  Or.  590,  the  same 
rule  is  adopted,  and  in  ascertaining  what  the 
intention  of  the  testator  is,  tbe  words  used  are 
to  be  taken  according  to  their  meaning  as 
gathered  from  the  construction  of  the  wi  ole 
instrument.  It  is  furthermore  settled  by  the 
authorities  that  when  one  undertakes  to  make 
a  will  it  will  l>e  presumed  that  his  purpose  is  to 
dispose  of  his  entire  estate.  Phelps  v.  P/teins, 
143  Mass.  570;  James  y.  Pruden,  14  Ohio  St. 
251;  Qilpin   ▼.    WiUiams,    17    Ohio  St.  396; 

*  Leigh  Y.Savidge,  14  N.  J.  Eq.l24;  6oftr\  1 27 
fej/  V.  Thompson,  2  Sneed,  387;  UniUd  l^esb. 
Church  Board  of  Mission's  App.  91  Pa.  507. 

In  the  present  case  the  devise  to  the  testator's 
sister  of  all  his  right,  title,  and  interest  in  and 
to  all  his  lands,  lots,  and  real  estate  lying  and 
being  in  the  state  of  OrcL'on,  or  elsewhere,  ex- 
cept as  to  the  specific  devises  previously  made; 
and  also  all  of  his  personal  property  and  estate 
of  whatsoever  kind  or  nature,  is  sufficiently 
comprehensive  to  indicate  an  intention  to  pass 
everything  of  which  he  might  die  seized  and 
possessed,  both  of  real  and  pt-rsonal  property. 
This  disposition,  residuary  in  its  character, 
is  utterly  inconsistent  with  an  intention  to  di# 
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IntMtAle  u  (O  loy  ponlon  of  h\»  etlate,  ical  or 
penonal.  When  ibe  norda  of  the  will  of  a 
teilalOT  will  fafrlj  ctrrr,  uin  tbepreaentcaie, 
tbe  nfaole  estate  of  which  be  dies  Kited  and 
poMeswd,  tbere  U  do  preaumplion  of  an  Inten- 
tion to  die  iiiiest«te  as  to  any  part  of  hla  PTop- 
tttj.  Tbis  general  rule  Is  laid  down  in  OiMn 
T.  miloa.  9S  V.  B.  SM  [24:  4fi9],  when  It  la 
further  stated  tbnt  "the  lew  prefers  a  construc- 
tion whlcb  will  prereat  a  partial  intestacy  to 
one  that  wilt  permit  it.  If  auch  a  coDStnictlon 
nav  be  reasonably  given  (Vernon  t,  Venton, 
58  K  y.  SGDaad  certainly  wben,  m  in  tbU 
case.  Ibe  intent  to  mslie  a  complete  disposition 
of  all  the  testalor'a  property  is  manifest 
Ibrougbout  bis  will.  Its  provisions  should  be 
•0  conslnied,  If  tbey  leasotiably  mn;  be,  as  to 
carrv  Into  elTect  fais  general  intent." 

Without  going  into  any  review  of  tbe  au- 
thorities. BpeclsTrefeteQCe  may  be  made  to  tbe 
cue  of  Wait  r.  Bdding,  21  Plek.  129,  which 
■rose  under  a  will  executed  in  17S?,  before  the 
Revieed  Slatutes  of  Massactaueetts  went  into 
eSect.  which  devised  to  the  testator's  two  sods 
tbe  vhole  of  bis  "lands  and  buildings,  lying 
and  being  la  tbe  town  of  Hatfield,"  By  a  cod- 
icil, da'ed  Hay  2,  1B13,  be  fiave  to  tbe  aame 
■Ons  lands,  not  enumerated  in  the  will,  pur- 
^ased  since  then,  in  ibe  town  of  HstBeld  or 
elsewhere.  In  coDslnilng  tbis  will,  Chi^ 
Jvstiee  Sbaw  aaid:  "In  general,  a  will  looks  to 
tbe  future;  it  has  no  operation,  either  on  real  or 
personai  property,  till  the  death  of  the  testator. 
1281  Qeneral  words,  therefore,  may'as  well 
Include  what  (be  teslalor  expects  to  acquire, 
as  what  be  theo  actually  holds.  Tbe  term, 
'all  my  property,'  may  as  well  Include  alt 
which  may  be  his  at  his  deceaf^c,  as  all  nbicb 
la  his  at  the  date  of  tbe  will,  and  will  be  con- 
■trued  to  tn  so  Intended,  unless  there  are  words 
Id  Ibe  description  which  limit  and  restrain  it. 
We  are  then  broiiglil  bark  to  a  particular 
dcscriplion,  'the  whole  of  my  lands  and  build- 
ings lying  and  being  in  the  town  of  Hatfield.' 
Tbere  are  certainly  no  words,  and  Dothiuir 
in  the  will,  showing  an  inlent  to  limit,  it  to  the 
lands  and  buildines  then  held  by  him.  No 
■ucb  intent  can  be  presumed.  Hnd  It  been  'all 
my  Innds  and  buildings  in  Hatfield  or  else- 
where' in  the  original  will  Ibe  law  would  have 
equally  restrained  its  operation  to  lands  then 
held,  not  because  it  was  the  Intent  of  the  testa- 
tor that  It  should  so  operate,  but  because,  as- 
suming that  it  was  his  intent  that  all  should 
paas,  Bucb  lolenlis  In  contravention  of  tbe  rule 
of  law,  and  cannot  be  carried  into  effect. 

"Tbe  court  are  of  oplnioD  that  this  general 
description  of  the  whole  oF  bte  landsand  build- 
ings. In  Hatfield  ia  broad  enough  to  embrace 
the  whole  estate  there,  whether  acquired  be- 
fore or  BUbsequently  to  the  making  of  tbe  will, 
and  there  ia  nothing  in  the  terms  or  construc- 
tion of  the  will  whicb  would  warrant  us  in  re- 
straining it  to  tbe  lands  then  owned.  By  tbe 
Bevised  Statates  il  is  provided  that  a  will 
■bell  embrace  after  acquired  real  estate  as  well 


thb  will,  and  I  only  allude  to  (hem  by  way  of 
illustratioD,  Suppose  tbis  will  had  been  made 
after  the  Revised  Statutes,  and  tbe  question 
■bould  be.  whether  Ibe  estate  now  in  contro 
Tersy  passed  by  the  devise.     Tbere  seems  to  be 


no  doubt  that  It  would,  tbe  description  Iwlng 
general  of  all  lands  in  Hatfield,  without  llmf 
tation  as  to  the  time  of  acquisition.  Then,  it 
this  deacription  was  sufflcient  lo  Include  M 
real  estate  Id  Hatfield,  it  would  bave  passed  by 
tbe  original  will,  but  for  tbe  rule  of  law  re- 
straining tbe  operation  of  all  devises  lo  estate 
held  by  testator  at  the  dale  of  the  devise.  Bnt 
when  tbe  date  Is  brought  down  by  Ibe  republi- 
cation of  the  will,  it  takes  eSeci  upon  all  estate 
acquired  between  the  original  dale  and  Ibe  re- 
publication, "and  held  by  (he  testator  at  [129 
Ibe  time  of  the  republication.  Had  tbere  beeo 
a  general  residuary  clau-ie,  for  instance,  luck 
would  clearly  have  been  the  elTecl  of  a  repub- 
lication. But  the  only  difference  Is  that  a 
residua^  clause  embraces  all  estate  whenever 
acquired:  but  if  the  description  actually  used 
la  sufficiently  large  lo  embrace  the  estate  Id 
controversy,  the  result  must  be  the  same  as  to 
Biicb  estate." 

These  views  are  directly  in  point  tn  the 
present  case,  where  tbe  language  is  just  as 
comprehensive,  and  manifests  Just  as  clearly 
an  Intention  of  the  testator  lo  devise  all  hu 
lands  in  tbe  state  of  Oregon. 

It  may,  therefore,  be  laid  down  aa  a  general 
proposition,  (hat  where  the  testator  makes  a 
general  devise  of  his  real  estate,  especially  by 
residuary  clause,  be  will  be  considered  as  mean- 
leg  to  dispose  of  such  properly  lo  the  full  ex- 
tent of  his  capacity;  and  thn  such  a  devise 
will  carry,  not  only  the  properly  held  by  him 
at  tbe  eieciilion  of  tbe  will,  but  also  real  estate 
Bubsequenily  acquired  of  which  he  may  be 
seized  and  possessed  at  tbe  date  of  his  death, 
provided  there  la  testamentary  power  to  make 
such  disposition.  1  Jarman,  Wills,  (6th  ed.)  326, 
and  other  authorities  cited. 

From  the  fareqoing  ceniideTalion*  we  are  of 
ojtitiion  that  there  aai  noerror  in  the  judgment 
of  the  court  beUne,  and  the  tame  it  aeeorditigljf 
affirmed. 


WILLIAM  McGEORGE,  Jr.,  kt  a.. 

(Bee  a.  C.  Reporter's  6d.  129-13S.) 

Primlegeof being  eued  in  dietriet  ofdomieil— 
when  turh  privilege  Katted—tuclt  waiter  not 
overruled  bg  intercening  partiet. 

h  The  eiemptioQ  from  tielnit  sued  out  of  tbe  dls- 
tfiot  ol  detendaafa  damlatl  ts  ■  personal  prlvl* 
lege  wblcb  may  be  watved.  and  wliicb  la  waived 
by  pleadlnw  lo  the  merlls- 

t.  Where  a.  DOrporeltOD.  sued  out  nf  tbe  district 
of  Its  domlotl,  did  not  oboose  to  p1«d  tbe  provls- 
loDof  ibeBlatuleeiempUiiiiit  from  belDR  sued 
In  tliat  district,  but  entered  a  general  appearaoee 

Nora.— -Ji  to  turlBlletion  of  UnttaS  Slate*  eirtuit 
nnirt  dependent  on  rtrUlenee  of  partlet:  prrrper  vtaet 
of  mil,  see  note  to  Hol>ertB  v.  Lewta,  88;  67*. 

At  to  eoJorONe  eonvevancet  to  enable  mil  to  to 
lirouoht:  moHw  ot  trantfer:  when  no  ol^eetinn:  eou- 
pant:  rcMdfnMof  osfienor.seeQOte  toU'Donald  v. 
BmaJIer.  t:  SKt. 

At  to  tarlmJictUm  of  nntted  Statee  eourit  over  eon- 
man  law  ofenttt,  see  note  to  UnlMd  States  v.  Cool- 
tdge.!:  lit. 
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and  Joined  with  the  plaintiff  in  its  prayer  for  a 
receiver  it  waived  itii  privUege  of  bcinif  sued  odIj 
In  the  district  of  its  domicil. 

lb  Wbere  tbe  defendant  company  bas  submitted  it- 
self to  tbe  jurisdiction  of  tbe  court,  sucb  volun- 
tary action  can  not  be  overruled  at  tbe  instance 
€f  stookbolders  and  creditors,  not  parties  to  tbe 
suit  as  brought,  but  who  have  been  permitted  to 
become  sucb  by  an  interveniog  petition. 

[No.  966.] 

Suhnitted  N(n>.  tJ,  1893,    Decided  Jan.  S,  18U. 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Virginia,  vacating  an  order  appoiDtlng 
receivers  and  dismissiD^  ttie  compluiot  in  a 
■uit  brought  by  the  Central  Trust  CompaDj, 
plainiiff,  against  the  Virginia,  Tennessee,  & 
CaroHoa  Steel  &Iron  Company,  defendant,  in 
which  William  McGeorge^^  al.,  became  inter- 
vening defendants.  On  motion  to  advance 
and  bear  appeal  under  rule  82,  and  to  reverse 
the  decree.    Beveraed, 


Statement  by  Hr.  Justice  Shirast 
On  the  8th  day  of  August,  1892.  the  Cen- 
tral Trust  Company,  a  corporation  created 
by  and  existing  under  the  laws  of  the  state 
of  New  York,  filed  a  l^ill  in  equity  in  the 
Circuit  Court  of  the  United  States  for  the 
Western  District  of  Virginia  against  tbe 
Virginia,  Tennessee  &  Carolina  Steel  &  Iron 
Company,  created  by  and  existing  under  the 
Uws  of  the  state  of  New  Jersey. 
The  bill  alleged  that  the  defendant  com- 

fiany  had  a  place  of  business  and  oirried  on 
ts  business  at  Bristol  in  the  western  district 
of  Virginia,  and  owned  property,  real  and 
personal,  at  Bristol  and  elsewhere  in  the  state 
of  Virginia ;  that  the  said  defendant  company 
was  insolvent;  that  the  plaintiff  company 
bad  obtained  a  judgment  on  the  law  side  of 
the  court,  on  which  an  execution  had  been 
sued  out  and  returned  by  the  marshal  nvlla 
bona,  and  prayed  for  the  appointment  of  a 
receiver.  The  defendant  company  appeared 
by  its  president,  John  C.  Haukell,  and  con- 
sented to  the  appointment  of  a  receiver,  and 
thereupon  Judge  Bond  made  an  order  appoint- 
ing said  John  C.  Haskell  and  D.  H.  Couklin 
receivers  of  said  defendant  company. 

On  the  same  day  two  other  bills  were  filed 
In  suits  styled  as  follows :  77ie  Central  Try/ft 
Company  of  New  York  v.  Tlie  South  Alaniie 
db  Ohio  Railroad  Company,  and  27/6  Virginia, 
Tennestee  dt  Carolina  Steel  dk  Iron  Company 
▼.  The  Bristol  Land  Company. 

In  each  of  said  additional  bills  the  com- 
plainant company  alleged  the  insolvency  of 
the  defendant  compan}^  as  evidenced  \tj  a 
judgment  obtained  against  it  oy  confession. 
In  the  court  on  its  law  side,  on  which  an  ex- 
ecution had  issued  and  been  relumed  on  the 
■ame  day  as  nuUa  bona.  In  the  first  named 
1311  o'  these  last  two  suits,  the  'defendant 
company  appeared  by  its  vice  president, 
John  C.  Haskell,  and  consented  that  a  re- 
ceiver should  be  appointed ;  and  in  the  last 
named  suit  the  defendant  company  appeared 
by  its  president,  John  C.  Haskell,  and  con 
aented  to  the  appointment  of  a  receiver,  and 
thereupon  Judge  Bond  appointed  said  John 
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C.  Haskell  and  D.  H.  Conklin  receivers  of 
each  of  said  companies  respectively. 

On  the  19th  day  of  October,  1892,  a  peti- 
tion was  presented  to  the  circuit  court  by 
William  McOeorge  and  others,  claiming  to 
be  stockholders  and  creditors   of    tbe  Vir- 

ginia,  Tennessee  &  Carolina  Steel  &  Iron 
umpany,  and  John  M.  Bailey,  claiming  to 
the  be  ** valid  receiver"  of  the  corporations 
named,  by  virtue  of  an  order  made  by  Hon. 

D.  W.  Bolen,  judge  of  the  15th  judicial  cir- 
cuit of  Virginia,  in  vacation,  on  the  6th 
day  of  August,  1890,  asking  that  they  might 
be  made  parties  complainants  or  defendants, 
as  the  court  might  determine,  and  tliat  the 
several  causes  named  might  be  consolidated 
and  heard  together.  The  petition  further  al- 
leged that  the  Virginia,  Tennessee  &  Carolina 
Steel  &  Iron  Company  was  the  main  and  sub- 
stantial company  ;  that  the  South  Atlantic  & 
Ohio  Railroad  Company  and  the  Bristol  Land 
Company  were  mere  offshoots  or  dependent 
companies;  that  the  several  confessions  of 
judgments,  entered  in  the  court  on  the  8th 
day  of  August,  1892,  were  made  by  a  person 
who  had  no  power  or  authority  to  make  such 
confessions  of  judgment;  that  said  judg- 
ments were  procured  by  fraud  and  collusion 
between  the  representatives,  respectively,  of 
the  complainant  and  defendant  companies, 
and  that  the  orders  made  by  Judge  Bond,  ap- 
pointing receivers  for  each  of  said  defendant 
companies,  were  obtained  by  misrepresenta* 
tion,  fraud,  and  collusion  by  and  between 
said  representatives  of  the  complainant  and 
defendant  companies.  The  petition  further 
alleged  that  in  the  cause  of  The  Central  Tnint 
Company  of  New  York  v.  T/ie  Virginia,  Ten- 
nessee  db  Carolina  Steel  d  Iron  Company  the 
court  was  without  jurisdiction,  for  the  rea- 
son that  the  complainant  company  w:\s  a  cor- 
poration created  by  and  existing  under  the 
laws  of  the  state  of  New  York  and  a  citizen 
and  resident  of  said  state  of  New  York,  and 
that  the  defendant  company  was  a  corpora- 
tion created  by  and  existing  under  the  laws 
of  the  state  of  New  Jersey,  and  a  citizen  and 
resident  of  said  state  of  New  Jersey. 

*The  said  petition  was  filed  by  leave  [1 32 
of  the  court,  and  a  rule  was  awarded,  return- 
able on  the  6th  day  of  December,  1892. 

The  complainant  company,  the  Central 
Trust  Company  of  New  York,  filed  an  elab- 
orate answer  to  said  petition,  denying  under 
oath  its  material  allegations.  The  defendant 
company,  the  Virginia,  Tennessee  <&  Carolina 
Company,  filed  a  separate  answer  to  the  said 
petition,  denying  its  allegations,  as  did  also 
the  other  two  defendant  companies. 

On  the  16th  day  of  May,  1893,  the  district 
judge  filed  an  opinion  and  decree,  declining 
to  consolidate  the  said  cases,  and  treating  the 
petition  of  McOeorge  and  others  as  the  an- 
swer of  co-defendants.  The  court  decided 
that  it  had  no  jurisdiction,  because  while 
the  parties  complainant  and  defendant  were 
citizents  of  different  states,  yet  neither  of 
them  was  a  citizen  of  the  state  in  which  the 
suit  was  brought.  The  order  appointing  the 
receivers  was  accordingly  vacated  and  the 
bill  of  complaint  dismissed.  From  this  de- 
cree an  appeal  was  taken  and  allowed  to  this 
court. 
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Mr,  Adrian  H.  Joline,  for  appellant: 

The  case  having  been  brongrht  to  this  court 
by  appeal  under  section  5  of  the  Act  of  March 
3,  1891,  chap.  517,  and  the  only  question  in 
issue  being  the  question  of  the  jurisdiction  of 
the  court  below,  it  is  entitled  to  be  advanced 
OQ  motion  and  beard  under  the  rules  pre- 
scribed by  Rule  6  in  regard  to  motions  to  dis- 
miss writs  of  error  and  appeals. 

The  circuit  court  had  jurisdiction  of  the  suit 
and  the  objection  that  it  was  not  brought  in 
the  district  of  the  residence  of  either  the  plain- 
tiff or  the  defendant  was  waived  by  the  general 
appearance  of  defendant. 

Grade  v.  Palmer,  21  U.  8.  8  Wheat.  699  (5: 
719);  Toland  v.  Sprague,  87  U.  8.  12  Pet.  800. 
880  (9:  1093,  1105);  Texaa  A  P.  R.  Co.  v.  Cox, 
145  U.  8.  593  (36:  829);  Pollard  v.  Dwight,  8 
U.  8.  4  Cranch.  421  (2:  666);  Harry  v.  Foqles, 
26  U.  8.  1  Pet.  811  (7:  157);  Shields  v.  Thomas, 
59  U.  8.  18  How.  253.  259  (15:  868.  3';0);  But 
tervorth  v.  Hitl,  114  U.  tt.  128,  l:i8  (29:  119. 
120):  tit.  Lovis  A  8.  F.  R.  Co.  v.  McBride,  141 
U.  8.  127,  132  (85:659.661);  Exparte  Miollen- 
berger,  96  U.  S.  369,  878  (24:  853.  855);  Fitz- 
gerald d:  M.  Constr.  Co.  v.  Fitzgerald,  137  U.  8. 
98(84:  608);  First  Nat.  Bank  of  Charlotte  v. 
Morgan,  132  U.  8.  141  (83:  282). 

The  circuit  court  erred  in  dismis<%ing  the  bill 
for  want  of  jurisdiction.  becau.<te  the  suit  was 
one  in  equity  to  enforce  an  equitable  lien  or 
claim  against  real  and  personal  property  with- 
in the  district  where  the  suit  was  brought. 

Ames  V.  Ilolderbatim,  42  Fed.  Rep.  341;  Sin- 
gle V.  Scott  Paper  Mfg.  Co.  55  Fed.  Rep.  553; 
Spencer  v.  Kansas  City  Stock  Yards  Co.  56  Fed. 
Rep.  741. 

The  circuit  court  erred  in  dismissing  the  bill 
for  want  of  jurisdiction,  l>ecau8e  it  was  a  cred- 
itor's bill  based  upon  a  judgment  at  law  in  the 
same  court,  and  execution  thereon  returned 
unsatisfied  and  was  ancillary  and  dependent  to 
the  original  suit. 

Wait.  Fraud.  Conv.  (2d  ed.)  90.  105,  106; 
McCartney  v.  Bostmck,  32  N.  Y.  53;  Ihinlevv 
▼.  Tallmadge,  82 N.  Y.  457;  Ilafjan^.  Walker, 
65  U.  8.  14  How.  29  (14:  812);  Krippendoff  v. 
Hyde,  110  U.  8. 276(28: 145):  Freeman  v.  Howe, 
65  U.  8.  24  How.  450  (16:  749);  MHwavkee  & 
M.  R.  Co.  V.  Soulier,  69  U.  8.  2  Wall.  609  (17: 
886);  Mattingly  v.  Nye,  75  U.  8.  8  Wall.  370 
(19:  380);  Kern  v.  Huidekoper  {*'Dietzsch  v. 
Huidekopef')  103  U.  8.  494  (26:  497). 

No  counsel  for  appellees. 

Mr,  Justice  Shiras  delivered  the  opinion 
of  the  court : 

The  court  below,  in  holding  that  it  did 
not  have  jurisdiction  of  the  cause,  and  in 
dismissing  tlie  bill  of  complaint  for  that  rea- 
son, acted  in  view  of  that  clause  of  the  Act 
of  March  3,  1887.  as  amended  in  August, 
1888,  which  provides  that  ^'no  civil  suit 
shall  be  brought  in  the  circuit  courts  of  the 
United  8tate8  against  any  person,  by  any 
original  process  or  proceeding,  in  any  other 
district  than  that  wliereof  he  is  an  inhabit- 
ant;" and,  undoubtedly,  if  the  defendtint 
company,  which  was  sued  in  another  district 
than  that  in  which  it  had  its  domicil,  had, 
by  a  proper  plea  or  motion,  sought  to  avail 
itself  of  the  statutory  exemption,  the  action 
of  the  court  would  have  been  right. 


But  the  defendant  company  did  not  choose 
to  plead  that  provision  of  the  statute,  but  en- 
tered a  general  appearance,  and  joined  with 
the  complainant  in  its  praver  fur  the  appoint- 
ment *of  a  receiver,  and  thus  was  [133 
brought  within  the  ruling  of  this  court,  so 
frequently  made,  that  the  exemption  from 
being  sued  out  of  the  district  of  its  domicil 
is  a  personal  privilege  which  may  be  waived, 
and  which  is  waived  by  pleading  to  the 
merits. 

In  Ex  parte  Sehollenberger,  96  U.  8.  878  [24 : 
855],  which  arose  under  the  Judiciary  Act  of 
1875,  it  was  said:  •'The  Act  of  Congress 
prescribing  the  place  where  a  person  may  be 
sued  is  not  one  affecting  the  general  juris- 
diction of  the  courts.  It  is  rather  in  the 
nature  of  a  personal  exemption  in  favor  of  a 
defendant,  and  it  is  one  which  he  may  waive. 
If  the  citizenship  of  the  parties  is  sufltcient, 
a  defendant  may  consent  to  be  sued  anywhere 
he  pleases,  and  certainly  jurisdiction  will 
not  ousted  because  he  has  consented." 

So,  under  the  Act  of  February  18.  1875 
(18  Stat,  at  L.  316)  which  exempted  national 
banks  from  suits  in  state  courts  in  counties 
other  than  the  county  or  city  in  which  the 
bank  was  located,  it  was  held,  in  First  Nat. 
Bank  of  Charlotte  v.  Morgan,  132  U.  8.  141 
[33:  282],  that  such  exemption  was  a  per- 
sonal privilege  which  could  be  waived  by 
appearing  to  such  a  suit  brought  in  another 
county,  and  making  defense  without  claim- 
ing the  immunity  granted  by  Congress. 

St.  Louis  <fe  S.  F.  B,  Co.  V.  Melhide,  141 
U.  8.  127.  131  [35:  659,  661],  was  a  case 
wherein  it  was  contended  in  tiiis  court  that 
the  court  below,  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Arkansas,  had  no  jurisdiction*  because  the 
suit  was  brought  against  a  railway  company 
whose  domicil  was  in  another  state,  and 
therefore  wMthin  the  operation  of  the  Judi- 
ciary Act  of  1887.  as  amended  in  1888,  provid- 
ing tliat  no  suit  shall  be  brought  against  any 
person  in  any  other  district  tlian  tliat  wliere- 
of he  is  an  inhabitant;  but  it  was  held,  cit* 
ing  Ex  parU  Sehollenberger,  96  U.  8.  378  [24: 
855].  and  First  Nat.  Bank  oj  Charlotte  v. 
Morgan,  supra,  that  "without  multiplying 
authorities  on  this  question,  it  is  obvious 
that  the  party  who  in  the  first  instance  ap- 
pears and  pleads  to  the  merits,  waives  any 
right  to  challenge  thereafter  the  jurisdiction 
of  the  court,  on 'the  ground  that  the  suit  had 
been  brought  in  the  wrong  district." 

The  court  below  based  its  ruling  on  Rx 
parte  Shaw  C" Shaw  v.  Quincy  Min.  Co."")  145 
U.  8.  444  [36:  768],  and  on  ^Southern  [134 
Pac.  Co.  V.  Denton,  146  U.  8.  202  [36:  942], 
and  it  is  true  that  the  right  of  a  corporation  to 
avail  itself  of  the  exempting  clause  of  the  Act 
of  1887  was  there  maintained  but,  in  both 
ca«es.  the  defendants  specially  appeared  and 
set  up  such  right,  in  the  one  case  by  a  motion 
to  set  aside  the  service  of  the  process,  and  in 
the  other  by  a  special  demurrer. 

The  opinion  m  Ex  parte  Shaw  contains  a 
full  history  of  the  legislation  on  this  sub- 
ject, and  refers  to  the  several  questions  that 
have  arisen  and  been  determined  by  this 
court  under  such  legislation.  The  court, 
speaking  through  Mr.  Justice  Gray,  said 
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"Tlie  Qiifnry  Mining  Compftny,  a  corpora- 
tion uf  Alichlgnn,  having  appeared  specially 
for  tlie  purpose  of  taking  llie  objection  tli:.t 
it  roiiid  not  be  sued  iu  tbe  southern  district 
of  New  York  by  a  citizen  of  another  state, 
th(Te  can  l>e  no  question  of  waiver,  sucli  as 
has  been  recognized  where  a  detenchint  has 
appeared  generally  in  a  suit  between  citizens 
of  dilTerent  states,  brouirht  in  a  wroni,^  dis- 
trict. .  .  .  All  that  is  now  decided  is 
that,  under  thi?  existing  Act  of  ('«)njrress.  a 
ro'noralion.  incorporated  in  one  state  only, 
CMiiot  be  compelled  to  onswi-r.  in  a  circuit 
coijii  of  the  L'uited  Stales  lie  Id  iu  another 
stsiie  io  which  it  has  a  usual  place  of  busi- 
ness, to  a  civil  siiit,  at  law  or  in  equity, 
br«  ught  by  a  citizen  of  a  dilTerent  stale." 

In  Stuthrrn  J*>ic  Co.  v.  Jhi.fon^  140  U.  S. 
^>0  [;<(}:  012],  where  the  subject  was  again 
elaboraiely  discuss«'d.  it  was  .said  :  "It  may 
be  asbunicd  that  the  exemption  from  being 
sued  in  any  other  district  might  be  waived 
by  the  corporation,  by  appearing  generally, 
or  by  ans.veiing  to  the  merits  of  the  action, 
without  first  objecting  to  the  jurisdiction," 
»ntl  the  case  of  i>t.  J.ouix  it  *s'.  >•'.  Ji.  Co.  v. 
WrHnttf,  111  U.  S.  I-:?  [35:  650]  was  cited 
to  that  elTect. 

Tlie  court  below  suirgcstcd  that  the  present 
«*n^e  is  dihtin.^uishable  from  the  others  in 
\%hich  it  was  held  that  the  right  of  exi-mf)- 
tion  might  be  waived,  in  that  neither  the 
plaintili'  nor  the  defendant  resided  in  the 
district  in  wliich  the  suit  was  brought,  th:it 
is.  the  .M(  rcantile  Trust  Company,  tlie  plain- 
*ilf,  had  its  nsidcnce  in  New  York,  and  the 
Virginia,  Tennessee,  &  Carolina  Company, 
the  defendant,  was  a  corporation  of  Mew 
,lers<'y. 

Ili5|  *Buta  similar  state  of  facts  existed  in 
I  he  CM^iC  of  /Cj-  parte  SKnw,  145  U.  8.  444  |30  : 
TOv^^l.  iiiiismuch  as  8haw,  the  plaintiff,  was 
a  citizen  of  Massachusetts,  and  the  mining 
c'ompany  was  a  corporation  of  the  state  of 
Michigan,  and  the  suit  was  brought  in  the 
Circuit  Court  for  the  Southern  District  of 
New  York.  Nor  do  we  see  any  reason  for  a 
dilTerent  conclusion,  as  to  the  subject  of 
waiver,  whe?i  the  cjuestion  arises  where  nei- 
ther of  the  parties  are  residenUs  of  the  district 
from  that  reached  where  the  defendant  only 
is  such  resident. 

It  is  scarcely  necessary  to  say  that,  as  the 
defendant  company  had  submitted  itself  to 
the  jurisdiction  of  the  court,  such  voluntary 
action  could  not  be  overruled  at  the  instance 
of  stockholders  and  creditors,  not  parties  to 
the  suit  as  brouglit,  but  who  were  permitted 
to  become  such  by  an  intervening  petition. 

In  view,  then,  of  the  authorities  cited,  and 
upon  principle,  we  conclude  that  the  court 
below  erred  in  vacating  the  order  appointing 
receivers  and  in  dismissing  the  bill  of  com- 
plaint, and  we  reverse  its  decree  to  that  ef- 
fect and  remand  the  cause  with  directions  for 
further  proceedings  not  incoosisteot  with 
this  opiuion. 
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LUCAS  A.  VOORHKES,  Appt,, 

V. 

THE    JOHN  T.  NOYE    MANUFACTUR- 
ING COMPANY. 

(Sec  S.  C.  R' porter's  ed.  135-187.) 

Apjual,  irhfii  hroii'jht — eirevit  court  of  appeals. 

1.  Wtien*  a  motion  for  a  nihearinjr  is  made  in  Bca^ 
son.  and  enteiTyim'd  by  tlie  court,  Mie  decree 
docs  not  take  Qnat  eifect  for  the  purpi)6e8  of  an 
appeal,  until  tbe  motion  is  dispoii^il  of. 

2.  Where  an  appeal  from  the  U.  S.  circuit  court 
to  this  court  wus  ull»»wed  in  Jnnuary,  I>!U1,  »nc» 
aflcrwanls  u  motion  for  rcueanug-  was  iim<k 
which  was  denied,  in  Februuiy,  1H9.'^  and  ttie 
takinfT  a  new  appeal  became  neee^sury,  upon  tlio 
denial  of  ihe  rchourinjr,  the  appe;il  coiil<i  onl.\  l)0 
ttikeo  to  the  circuit  <'ourt  of  up|>o>il.>.  uM«icT  the 
act  and  Joint  resolution  of  Murch  3.  1.'".>1.  where 
tlie  jnri>^lietion  of  thp  rourt.  below  dopontlod 
solely  on  (he  diver^Ji'  citi/r'nsiiip  of  the  panics. 

|Xo.  7U4.I 
SuhiKftted  Dec.  10,  1S03.     Beciffed  Jan.  ^,1894, 

Am*  \L  from  a  decree  of  tlie  Circuit  Court 
of  the  IJniteci  Stnlcs  for  the  District  of 
Nehraskn,  rcft>rniinLr  a  niortsiL'eund  nnnulini^ 
0  (\gv(\  nnd  anoll'cr  n-.oiiirajrennd  an  as^iL'^nnienl 
of  (lie  lnt!er,  nnd  for  a  fore<*l<'Surc  and  sale  of 
Ihe  pre!ui.seN.  in  suit  hrou!j:lit  hy  ihe  said  nian- 
ufacturuiir  <opipnny  a^ndnst  J  K.  \  ooiIkcs  ei 
at.,  to  winch  liiicas  A.  Voorhees  wa'?  subse- 
quently uincle  a  party  defendant.     DittimtfUrd. 

The  fnctv  are  slaJed  in  flie  opinion. 

Mr.  C.  S.  iyiontf^oxnei*y  lor  appellant. 

JA.«.v'.«.  C.  J.  Green  and  Alfred  Uazlett 
for  appellee. 

The  Chief  Justice:  The  decree  In  this 
cause  wtis  entered  on  January  7,  IsOl.at  the 
Noveniher  term.  1?^D0,  of  the  Ciieuii  Co;ir(  of 
the  United  .States  f(u  ih'*  I')istiicl  of  Nehraska, 
an(i  at  its  foci  the  cuurJ  ininuled:  **  I^ucns  A. 
VoorluTS  prays  an  appeal,  which  is  all'nve*!;" 
and  alse.  "I.  A.  Voorhees  has  leave  to  tile  mo- 
tion fcr  riliearinu  Salurd»iy."  On  fhr  \<'\v\\  of 
Jnniiary,  w 'uVli  w:i>  the  8nturd:iv  following;, 
the  application  of  L.  A.  Voorhees  for  reljcuring 
was  tiled. 

It  appears  of  record  that  on  January  9,  1892, 
at  the  Novemher.  1891,  term  of  the  court, 
*'  tlii<  cau^jc  cominir  on  to  Ik*  heard  this  liay  on 
the  n  "lion  for  nlieaiinj  (iUmI  herein,  was  ar- 
irutfl  nnd  sulinrufed  lo  the  ct)urt  by  solicitors 
for  the  respective  p.iriiis;  whereupon  the  court 
takes  Ihe  snuc  uiiiier  c''nsi«lcralion."  On  Feb- 
ruiry  o,  18!»'v».  at  the  J;\t:u:iry  term,  1892,  the 
the  record  shows  that  the  motion  forrehenriufij 
of  the  cajse  "  on  it*»  merits  was  rearfr-ied  and 
suhmitled  to  theco'.irt  hy  se.licitors  for  the  re- 
spective' parties,"  anil  i;iken  under  advisement, 

February  17,  1892,  the  same  Januaiy  term, 

NoTK.— yl«fo  what  in  "*  finn]  drcyfc"*  or  judgment  of 
state  iYT  other  CI nirt  from  i///ic/i  appeal  Iu4f,Bce  note 
to  Gibbons  v.  Ojrdcn,  Ik  ?^Xi. 

As  to  jurUdv'tion  of  United  States  circuit  court 
dependent  on  rrftidrtice  of  partien;  vioftcr  place  of 
suit,  »<>e  not-e  to  Roberts  v.  Lewis,  96:  579. 

As  to  color ahlt  otu reliances  to  enaide  the  .ruit  to  ttt 
brought:  motive  of  Irannfer:  when  no  oUjertion:  cou- 
pons: rcxidevre  of  assignor ^%9e  note  to  M 'Donald  v. 
Smalle  J,  7;  287. 
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the  DiotloD  for  reliCHrlDg  If  as  denied,  the  court 
lioMiDg  Ihat  "  il  is  non  loo  late  lo  suataiQ  said 
motioD  or  loinlerfere  wiiL  the  decree."  Marcli 
as.  189S,  Ibe  refu(4t  of  certain  defendaDls  lo 
Join  in  ao  appeal  was  Died,  nliicb  refusal  wai 
dated  .TsDuarj  17,  1691.  April  15,  lf93,  eo 
appeal  bond  was  giveu  by  Lucas  A.  Voorlieei, 
condiiioned  for  tae  prosecution  or  Che  appenl 
allowed  January  7.  1801,  approved  by  [be 
court  and  Sled  April  18. 182i.  Tbe  record  was 
died  in  this  court,  April  10,  1802,  certified  by 
the  clerk  of  the  circuit  court,  April  S,  1862. 
The  bond  xb  certified  to  by  tbe  cleric  of  the  cir- 
cuit court  under  dal«,  April  21.  laS2. 

The  jurisdiction  of  the  court  below  depended 
Bolcly  upon  the  diverse  cltizeuBbip  of  Ibc  par- 
ties, and  by  the  Act  of  March  8. 1891  (26  SUt.  at 
L.  W!6.  chap.  517)  the  jurisdiclioo  of  this  court 
137]Id  'such  cases  was  taken  awaf,  allbough 
peserved  by  tbe  joint  resolution  of  March  8, 
iesi  [26  Slat,  at  L.  1 1  IS)  as  lo  pending casfs  and 
wherein  the   appeal  sbould  be  lakr-  *-- 


leolth 


:o  the  proper  construoUoD  of 


tore  July   1,  1B91.     Tbe  appenl  was  allowed 

lary?,  1891.  but  the  decree  did  not  lake 

flnal  eaect  as  of  Ibat  date  for  tbe  purposes  of 


t,  wtaen  II  wBs  objected  that  a  statute  of  Harr- 
land  as  lo  cnndemDatlOD  of  laads.  violated  tb« 
D.  S.  Consututlon  In  tbat  an  owner  of  land  could 
tie  deprived  tticreuoder  of  bis  property  witliuul 
due  iiroceaa  ot  law  because  tbe  aiatuiedlil  not 
provide  for  any  Dotlce  to  hltn,  and  tbe  court  of 
appeala  o(  ttiat  state  bad  decided  rbat  the  stat- 
ute, properly  ooostrued.  required  notice  held, 
that  this  cwurt  Is  bound  by  the  state  declMoa. 
and  tbe  -want  of  requirement  of  noiJoe  did  not 
exlat.  and  no  Federal  question  la  Involved. 
[No.  994] 

Submiatd  Dee.  J  J,  1893.    Dteided  Jan.  $,  JS94. 


J-  review  an  order  eonflrroing  an  inquisition 
of  a  jury  findine  aod  assessing  tbe  damage* 
for  the  taking  of  laud  in  condemnation  pro- 
ceedings.    On  motion  to  diBTnlaa.     Vitmiiud. 

The  fads  are  staled  in  the  opinion. 

Memrt.  John  K,  Cowen  and  Wm.  Inin* 
Orat*,  for  defeodaot  in  error,  in  (kvor  of  miy 


D  appeal  nor  until  February  IT,  1892,  because 
tbe  application  for  rehearing  was  entertained 
I^  tbe  court,  flied  wttbin  tbe  Hme  granted  for  ' 


81  j37:  986]. 

The  appeal  bond  wna  not  given  until  April 
IB,  1!:I93.  but  the  r(ci>ril  was  filed  in  this  court 
April  19, 1892,  wbicb  was  one  of  tbe  days  of 
the  October  Urm,  1891,  of  this  court.  Not- 
withstanding this,  however,  and  without  con- 
(idering  Ibe  question  as  to  wbelber  this  appeal 
was  properlv  prosecuted  In  respect  of  porties, 
within  Eardee  v.  Wilton.  146  TJ.  S.  179  [36: 
9381,  we  are  of  opinion  that  as  tbe  circuit  court 
baa  jurisdiction,  and  tbis  court  had  not.  long 
after  July  1, 18U1,  the  taking  of  a  new  appeal 
became  necessary  upon  tbe  denial  of  the  re- 
hearing, and  tbis  could  only  be  lo  the  Circuit 
Court  of  Ap[>eals  for  the  Eiphlb  Circuit.  Cin- 
einnali  Safe  <6  £..  Co.  v.  Onmd  Jtapidt  Safety 
Deposit  Co.  146  U.  S.  64  [86;  865]. 

Appeal  dismieted. 


(See  8.  C  Beporter'B  ed.  VH,  19B.I 

State  dedtioni — Federal  queetion*. 

L   This  court  to  bound  to  accept  the  conclusion  of 


1893,  iu  accordance  with  section  167  of  article 
23  of  Ibe  Code  of  Public  General  Laws  of  th« 
stale  of  Maryland,  plaintiff  in  error  appearing 
therein. 

It  was  objected  below  that  that  section  vio- 
lated the  14tb  Amendment  of  the  Constilution 
of  the  United  States.  In  that  the  owner  of  land 


Dusly  decided  by  the  court  of  appeals  ( 
lantl  that  the  act,  properly  con  at  rued,  requirea 
notice.     Ballimere  BeU  R.  Co.  v.  Balliell,  75 
Md.  108. 

We  are  boand  to  accept  tbe  conclusion  of 
Ibe  state  court  as  to  the  proper  construction 
of  tbe  sliiiute  of  Ihe  slate.  Grwn  v.  ^eal,  81 
D.  8.  8  Pet.  291  [8:403];  Datie  v.  Brigg*.  97 
U.  S.  S88  [24:1066];  Louitrille.  If.  0.  &  T.  R. 
Co.  V.  MUaisiippi.  183  U.  S.  590  [S3:7B61.  At 
tbe  time  of  ibese  proceedinss.  tberefore,  notice 
was  required.  No  suggestion  is  made  thai  Iha 
validity  of  tbe  statute  was  drawn  in  qucilloo 
13  repugnant  lo  Ihe  Constitution  of  Ihe  L'niled 
Btates  in  any  other  particular,  and  as  the  want 
of  requirement  of  notice  did  not  exist,  the  al- 
leged ground  of  our  jurisdiction  faila. 

Writ  of  er        "      '      ' 


Nora.— .^a  to  furi*d1ctlon  in  the  Unltea  StaUi  Su- 
prtmt  Omirt,  ivhcre  a  Federal  vuotlon  arUa.  or 
wAcTEdrs  draum  in  :;)i&i«on  Motulu.  Irtatv  or  Can- 
Mlutlon.  sea  notes  to  lUarlm  v.  Hunter,  4:  ST.  Mat^ 
thewB  V.  Zane,  2:  te4,  snd  Williams  v.  Norrle,  0;  m, 

Attn  jurisdiction  (1/  United  Stata  Siivremi  Omtrt 
t«  lau!  w)ld  (u  in  onlUcf  iPlCufatB  eon- 


lot 


'tr^ttt^on  of  Aalt  laua,  aee  notea  to  Hart  v. 
I^mpblre,  T:S7e,  and  to  Ck>mmerclal  Bank  of  Clii- 
donatl  V.  Buck  Ingham,  11;  100. 

.^loJuriadlGtlano/f^erat  over  itntt  eourU.'n*- 
eotUu  of  Federal  Querilon.'  mhat  coralilutet  Federat 
rpiettlrm,  see  note  to  "-■"'■""  v.  Western  Land  Co. 
m-.m. 


1808. 


Kbybtonb  Mandfacturimq  Co.  y.  Adamil 
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THB    KEYSTONE     MANUFACTURING 
COMPANY,  Appt,, 

V, 

HENRY  A.  ADAMS. 

(See  8. 0.  Reporter's  ed.  189-149J 

Patent  for  improvemeniin  eomshellers— general 
use  —  profits  —  other  patents  —  incompetent 
proof-- nominal  damages, 

L  Patent  No.  182,128,  flrrantcd  Oct  1&.  1872,  to 
flenry  A.  Adams,  for  ao  improvement  in  corn- 
sbellers,  is  valid,  and  is  infrinffed  by  the  machines 
made  and  sold  by  defendant. 

t.  The  fact  that  a  patented  device  has  grone  into 
flreoeral  U8e.;and  has  displaced  other  devices.  Is 
entitled  to  weight,  when  the  question  is  whether 
it  exhibits  patentable  inveation. 

S.  A  plaintiff,  who  has  established  the  validity  of 
his  patent  and  proved  an  inf  rinfrement,  can  de- 
mand Inequity,  an  account  of  the  profits  Actually 
realised  by  the  defendant  from  his  use  of  the 
patented  device;  the  burden  of  proof  of  profits 
IB  on  the  plaintiff. 

4k  Where  the  infringed  deyloe  was  a  portion  only 
of  defendant's  machine,  which  embraced  inven- 
tions covered  by  patents  other  than  that  for  the 
infringement  of  which  the  suit  was  brought,  in 
the  absence  of  proof  to  show  how  much  of  that 
profit  was  due  to  such  other  patents  and  how 
much  was  a  manufacturer's  profit,  the  complain- 
ant is  entitled  to  nominal  damagres  only. 

Ii  In  a  suit  for  inf ringemont  of  a  patent  and  to 
recover  profits,  it  is  error  to  permit  the  plaintiff 
to  prove,  not  the  defendant's  profits,  but  those 
realised  by  other  companies. 

C  In  a  suit  for  infringement  of  a  patent  and  re' 
covery  of  profits,  where  plaintiflT  relied,  notwith- 
standing defendant's  objections,  on  incompetent 
And  irrelevant  evidence,  to  show  the  amount  of 
profits  recovered,  the  decree  in  his  favor,  in  so 
far  as  it  awards  more  than  nominal  damages, 
cannot  be  sustained. 

[No.  156.] 

Argued  Dec,  8,  11, 1S9S,  Decided  Jan.  8,  1894, 

APPEAL  from  a  decree  of  tlie  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  in  a  suit  brou^rlit  by  Henry  A. 
Adams,  plaintiff,  against  the  Keystone  Manu- 
facturing Company  et  a/.,  for  infrinaing  a 
patent  granted  to  plaintiff.  No.  132.128,  for 
an  improvement  in  eomshellers,  such  decree 
sustaining  the  validity  of  the  patent,  and  the 
iofringement,  and  decreeing  the  payment  by 


the  defendant  company  of  the  sum  of  $27,620, 
and  the  costs,  and  dismissing  the  suit  as  against 
the  other  defendants.  Reversed,  with  costa 
in  this  court  to  be  paid  by  the  appellee  and 
cause  remanded  with  directions  to  enter  a  de- 
cree for  nominal  damages  with  costa. 

Statement  by  Mr,  Justiee  Shiras; 

On  the  14th  day  of  May.  1886,  Henry  A. 
Adams  filed  in  the  Circuit  Court  of  the  United 
Sti^tes  for  the  Northern  District  of  Illinois  a  bill 
of  complaint  against  the  *Ke3  stone  [140 
Manufacturing  Company,  a  corporation  of  the 
state  of  Illinois,  and  Thomas  A.  Gait,  J.  B.  Pat- 
terson, George  8.  Tracy  and  E.  L.  Gait,  officers 
and  manairersof  the  said  company.complaiDing 
that  the  defendants  were  infringing  his  rights  aa 
the  patentee  and  owner  of  letters  patent  No. 
132.128,  granted  on  October  15.  1872.  by  the 
United  States  to  him  as  the  oHsiDal  and  first  in- 
ventor of  a  certain  new  and  useful  improvement 
in  cornshellers.  The  bill  contains  the  usual  aver- 
ments and  prayed  for  an  account  and  an  injunc- 
tion. On  August  2,  1886,  the  defendants  filed 
a  joint  answer  admitting  that  letters  patent  had 
been  issued  to  the  complainant,  as  alleged,  de- 
nying that  said  patent  described  any  new  or  pat- 
entable invention,  alleging  that  the  said  alleged 
invention  had  been  anticipated  in  numerous 
other  specified  letters  patent,  and  denying  that 
the  machines  made  and  sold  by  the  defendant 
company  were  infringements  of  any  rights 
possessed  by  the  complainant. 

A  replication  was  dulv  filed,  evidence  was 
taken,  and  argument  hud,  the  result  of  which 
was  that,  on  June  80,  1888.  the  court  entered 
an  interlocutory  decree  sustaining  the  validity 
of  the  patent,  finding  an  infringement,  direct- 
ing an  account,  and  appointing  a  master  to 
state  the  same.  Afterwards,  on  June  21, 1889, 
the  master  filed  a  report  awarding  the  sum  of 
$27,620  to  the  complainant,  being  the  amount 
of  the  profita  he  found  to  have  accrued  to  the 
defendants  from  their  use  of  the  patented  ma- 
chines, to  which  report  exceptions  were  filed. 
On  February  6,  1890.  a  final  decree  was  en- 
tered overruling  the  exceptions  to  the  master's 
report,  decreeing  the  payment  by  the  defend- 
ant company  of  the  sum  of  $27,620  and  costs, 
and  dismissing  the  bill  for  want  of  equity  aa 
auainst  Thomas  A.  Gait,  J.  B.  Patteison, 
George  S.  Tracy  and  E.  L.  Gait. 

From  this  decree  an  appeal  was  taken  to  this 
court. 


NoTX.— JV>r  what  patents  are  granted:  when  de- 
clared void^  see  note  to  Bvans  v.  Eaton,  4:  433. 

As  to  piatentdbQity  of  inventions^  see  notes  to 
Thompson  ▼.  Boisseller,  SB:  78,  and  to  Comlnff  ▼• 
Burden,  14: 683. 

As  to  abandonment  of  invention^  see  note  to  Pen- 
nock  V.  Dialogue.  7: 327. 

As  to  distinction  between  inventions  of  meehan^ 
ism:  articles,  or  products  and  processes;  when  latter 
patented,  see  note  to  Corning  v.  Burden,  14:  683. 

As  to  including  process  aiid  product  in  same 
patent:  separate  patents  therefor^  see  note  to  Evans 
T.  Eaton,  4:  433. 

As  to  whatreissxu  may  cover^  see  note  to  O'Reilly 
▼.  Morse,  14:  601. 

As  to  assignment,  before  issuing  and  reissuing  pat- 
ent; recording:  when  assignment  transfers  extended 
terms^  see  bote  to  Oaylcr  v.  Wilder.  18:  504. 

As  to  when  assignee  may  sue  for  infringement: 

1(1  U.  & 


when  patentee  must,  when  they  must  jotn^  see  note  to 
Wilson  V.  Rousseau,  11:  1141. 

As  to  damages  for  infringement  of  patent;  irebU 
damages,Bee  note  to  Hoaa  v.  Emerson,  13:  824. 

As  to  notes  given  for  patent  rights:  purchaser  be- 
fore maturity,  see  note  to  MandeviUe  v.  Welch, 
6:  87. 

That  prior  use  or  sdte  of  invention  renders  pafent 
void^  see  note  to  French  v.  Carter,  34:  664. 

As  to  reissued  patents  for  inventions^  when  valid; 
effect  of  issue:  lacTies^  see  note  to  National  Meter  Co. 
V.  Yonker?  Water  Corars.  37:  644. 

As  to  what  constitutes  infringement  of  patent :  slm^ 
Harlty  of  patent:  similarity  of  devices;  designs;  eom» 
tdnations:  machines:  construction  of  piitenU  see  note 
to  Royer  v.  Coupe,  36:  1073. 

As  to  patents  for  designs,  when  vcUidt  see  note  to 
Smith  V.  Whitman  Saddle  Co.  37:  606. 
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Sgpukme  Coubt  or  ths  Uxiibd  Statb& 


Oct.  Tkuu, 


Mr,  John  6.  Blanahan  for  appellant. 
yftsaiM.  Lewis  L.  Cobum  and  John  M« 
Thacher  lor  api>ellce. 

1/r.  Juffice  Shiras  delivered  the  opinion 
of  Hit'  court: 

I'liur  to  tlie  invention  palfMile*!  in  1872  by 
JfcMiry  A.  Ariams,  a  well  known  defect  in  eorn- 
>ic  Icrs  consisied  in  the  clojjeirii;  or  choking 
of  I  he  ehute  through  which  the  crirsof  corn  de- 
scended lo  the  sheUer.  As  the  ears  would  ap- 
liroucli  the  throat  of  the  machine  ihcy  were  lia- 
ble to  .vtop and  wedge  against  each  other.  This 
Koiiietinies  necessitated  the  stopping  of  the 
machine  in  order  to  break  the  clog  in  the  feed 
or  chute,  and  usually  lhes<'rvic«s  of  an  attend- 
ant were  required  to  clear  the  chute  and  break 
tbo  vlog  by  punching  the  ears  with  a  sti(  k. 

The  object  of  the  Adams  invention  was  to 
remedy  this  defect,  and  the  device  invented  is 
described  in  the  first  claim  of  the  patent  in  the 
fotlowinir  terms:  "The  combination  wiili  a 
cornsheller  of  a  series  of  wings,  wheds,  or 
projeetin'i-,  so  arranged  on  a  shaft  as  to  n'- 
volve  in  the  snnie  direction  which  the  corn  is 
runninsr.  and  .^o  placed  relative  to  the  throjit 
as  to  force  into  the  machine  all  misplaced  or 
besitiiting  ears,  sub<t4iniially  as  sficcitied."  Ke- 
sorting  to  ihe  speciticnlion.  we  tind  the  follow- 
ing de.»«cripti(»n  of  the  invention: 
14Ji|  *'*This  invention  relates  to  an  improve- 
ment upon  the  eornslieller  patented  by  Augus- 
tus Adams, as  described  in  his  letters  patent  No. 
r>t.G.")9.  <late(i  May  15,  ItfaV  In  said  pnttuted 
cornsheller  a  winged  shaft  is  placed  above  the 
openinirs  into  the  sheller.  and  is  revolved  op- 
positely to  the  directioi\  of  the  entering  corn, 
in  such  a  manner  that  the  said  winps  sirikc> 
the  upper  ear.  if  Ivvo  ears  attempt  to  enter  the 
throat  at  once,  and  throw  said  upper  ear  back 
into  position  to  descend  properlv ;  but  1  have 
discovered  that  the  ear  so  thrown  back  retards 
the  feed,  inasmuch  as  the  following  ears  are 
likely  to  oveiride  the  ear  so  thrown  back,  and 
the  ditbculty  is  thus  continued. 

*•  In  the  pre.M-nt  invention  I  propose  to  over- 
come this  obieclion  bj*  foreini'  all  the  ears,  as 
they  approach  the  throat,  to  pass  rapiilly  out 
of  the  way  into  the  sheller;  and  to  this  end  1 
arran^ic  a  slnift  above  the  throat,  with  a  series 
of  wings,  wheels,  or  f>roieclions.  lo  revolve  in 
the  same  directitm  as  the  entering  corn,  so  as 
to  force  the  corn  rapidly  forward  into  the 
sh«*ller,  which  is  capable  of  sheliing  all  the 
corn  that  ctin  be  forced  through  the  throat. 
I5y  this  means  I  avoid  any  chance  of  clogging 
th^  feed  under  ordinary  circumstances." 

That  the  patented  device  is  useful  and 
successfully  overcomes  the  choking  or  clog- 
gintr  that  inierfercd  with  the  operation  of 
cornshellers  as  previously  constructed,  is 
clearly  made  out  in  the  case.  The  evidence  is 
positive  as  to  this  point,  and  also  to  the  efTect 
that  the  application  of  the  invention  dispensed 
wtih  the  extra  attendant,  whose  duty  it  was 
to  remove  the  clog  by  using  a  slick  or  fork, 
and  increased  the  ordinary  capacity  of  the 
machines.  It  is  also  made  to  appear  that  the 
invention  has  gone  into  ceneral  use. 

While  it  is  true  that  the  mere  fact  that  a  de- 
vice has  gone  mto  general  use,  and  has  dis- 
placed other  devices  which  bad  previously 
been  employed  for  analogous  uses,  does  not 
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establish,  in  all  cases,  that  the  1n»er  device  In- 
volves invention  within  the  meaning  of  tlio 
patent  laws,  yet  such  fact  is  always  of  impor- 
tance, and  is  entitled  to  weight,  when  the 
quoilon  is  whether  the  machine  exhibits  pat- 
eiktuble  invention.  Sinith  v.  G'^iiyear  Dental 
Vvicanile  Co.  93  U.  8.  495  [J.S:  954  ] 

We,  therefore,  agree  with  the  court  below 
that  'the  change  *was  a  substantial  and  [144 
meritorious  one,and  onewhicli  waswell  worthy 
of  a  patent,  by  reason  of  the  imj)rovement 
which  it  produced  in  the  0|X'rative  effect  of 
the  cornsheller." 

We  also  concur  in  the  reasoning  and  con- 

;  elusion  of  the  court  below  respecting  the  nov- 

;  elly  of  the  invention.     While  it  is  true  that 

;  tin  device  patented  by  Ausrustus  Adams,  the 

j  father  of  the  present  patentee,  in   Mhv,  18C6. 

was  intended  to  effect  the  same  purpose,  ami 

used  likewise  a  revolving  shaft  with  winirs  or 

I  protuberances,  yet  the  mode  of  operation  wa-* 

■  entirely  different.     The  theory  of  the  earlier 

•  macldne  was  to  prevent  the  clogcing  of  the 

ears  of  corn   in   the   throat  of  the  sheller  by 

drivinir  back  some  of  the  ears,  and  tlnn  keej)- 

ins  them  from  entering  the  sheller  simulta- 

neouslv.     But  it  seems  that   this  inlerrupied 

the  continuous  tlow  of  the  ears  into  the  shell- 

j  er,  and  retardr'd  the  operaiion  of  shelling. 

Another  patent    allcLred  as  an   anticipation 
w.is  thnt   granted   to  Augustus  Adams.    Au- 
gust t{.  1801,  No.  18G1,  and  which  is  asserted 
to  contain  a  rotating  shaft  with   little  wheels 
fasiened  thereon,  having  teeth  or  prickers  on 
tliiir  faces.     This  sbafl,  however,  is  hicated 
U!:'ien;e:iih  the  cluite,  down  which  tlie  cars  of 
corn  lie  <'<:id,  and  the  evidenc<'  shows  that  this 
device  did  not  operate  so  as  lo  prevent  clog- 
'  ging.     On  the   contrary,  the  clogging  of  the 
j  feed  in  this  machine  required  the  attention  of 
i  oil''  man  all  the   lime.     This  was  the  defect 
which  the   same  patentee,  Augustus   Adams. 
isoniililto  obviate  by  the  device  patenled  by 
him  in  l^'iO. 

1 1  must  be  admitted  that  both  of  these  pa- 
tents m.ijitetl  to  .\uguslus  Adam",  one  in  1801, 
i  the  oiler  in   IsOo,   desciil)e   mechanical  con- 
trivan«-»  closely  lesembling  the  invention  in 
fpies'if.n.  pi.ienicd  by  II.   A.   Adams.  October 
I  1"».  1S7*2.     Tbere  is  present  in  all   three  ma- 
'chines  a  rotating  shaft  with  spurs  or  winirs, 
'ami  the  purpose  sought  to  be  effected  is  the 
j  same. 

I      Hut,  as  we  have  seen,  when  the  test  of  prac- 
I  tical  Miree^-i  isaj-plied,  the  conclusion  is  favor- 
able to  the  last  patent. 

Where  the  pat(  nted  inventif»n  consists  of  an 
improvement  of  machines  previously  existing, 
it  is  not  alwjiys  easy  to  point  out  what  ii  is  that 
distinguishes  a  new  and  successful  ma«'hine 
from  an  old  and  ineffectual  one.  But  when,  in 
a  class  of  *mnchines  so  widely  used  [14i> 
as  those  in  question,  it  is  made  to  appear  that 
at  last,  afler  repeated  and  futile  attempts,  a 
machine  has  l>een  contrived  which  accom- 
plishes the  result  desired,  and  when  the  Pa- 
:  tent  Office  has  j-ranted  a  patent  to  the  success- 
ful inventor,  the  courts  should  not  be  ready  to 
adopt  a  narrow  or  astute  construclion,  fatal  to 
the  grant. 

The  question  of  infrinsrment  is  readily  dis- 
poned of.  The  defendant,  the  Keystone  Manu- 
facturing Company,   manufactures  and  sells 
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machines  made  under  certain  patents  granted 
to  Harvey  Packer,  and  it  is  claimed  that  be 
cause,  in  these  machines,  the  ears  of  corn  do 
Dot  drop  down  a  chute  to  the  point  where  they 

Cinto  the  throat  of  the  sheller,  but  are 
igbt  directly  to  the  shelliDi;  devices  by  car- 
riers, such  difference  in  the  mode  of  bringing 
the  corn  to  l»e  operated  on  by  the  shclliofi:  de- 
vices distinguishes  the  machines.  But  we  agree 
with  the  court  below,  that  there  is  nothing  in 
the  H.  A.  Adams  patent  which  restricts  his 
device  to  cornsbellers  where  the  ears  are  fed 
into  a  chute,  through  which  they  drop  to  the 
throat  of  t  he  shel  ler.  It  is  equally  well  adapted 
to  be  used  in  that  form  of  machine  where  the 
chute  is  dispensed  with,  and  where  the  ears  of 
corn  are  hroua;ht  by  otiier  means  to  the  throat 
of  the  machine.  What  we  have  to  compare  is 
the  forcing  device  in  the  respective  machines, 
and  as  we  tind  that  the  defendant  uses  a  spiked 
abaft  at  the  entrance  to  the  throat  of  his  ma- 
chine, revolving  in  the  same  direction  in  which 
the  corn  is  running,  for  the  purpose  of  urging 
or  compelling  the  ears  to  enter  the  shellcr,  we 
cannot  hesitate  to  hold  it  an  infringement  of 
the  complainant's  device. 

It  may  be  proper  to  say  that  there  is  a  feat- 
are  of  the  Packer  machines,  having  reference 
to  its  operation  after  the  corn  has  passed  be- 
Tond  the  reach  of  the  picker  shaft,  not  found 
Id  the  Adams,  which  seems  to  be  a  further 
improvement  in  the  art  of  cornshelling,  and 
which  may  ha.u  justified  the  granting  of  a 
patent  for  such  improvement,  though,  of 
course,  such  a  question  is  not  now  k)efore  us. 

These  views  justify  the  decree  of  the  court 
below,  8o  far  as  it  dtclares  the  validity  of  the 

Salent  sued  on,  and  its  infringement  by  the 
efendant.  But  we  are  unable  to  sustain  that 
140]  *dpcree  in  overruling  the  exceptions  to 
the  master's  report,  and  in  adjudging,  in  ac- 
conlance  with  the  finding  of  the  master,  the 
payment  by  the  defendant  company  to  the 
plaintiff  of  the  sum  of  twenty-seven  thousand 
six  hun«ired  and  twenty  dollars. 

The  record  shows  that  the  complainant  did 
not  seek  to  recover  a  license  fee,  nor  did  he 
offer  any  evidence  from  which  his  damages 
could  l>c  computed.  He  relied  entirely  on  the 
proposition  that  the  amount  which  he  was  en- 
titled to  recover  could  be  based  on  the  profits 
realized  by  the  defendant  from  the  sale  of  the 
patented  invention,  and  the  amount  of  such 
profits  he  claimed  to  have  shown  by  evidence 
tending  to  show  what  certain  third  companies 
were  alleged  to  have  made  from  the  sale  of 
similar  devices  in  similar  cornshelling  ma- 
chines. 

The  rcRSoning  of  the  master  and  of  the  court 
below  on  this  8u})ject  can  be  made  clearly  to 
appear  by  the  following  extracts  from  the 
opmioo  of  the  learned  judge  : 

"The  complainant,  to  establish  the  extent 
of  the  defendant's  profits,  called  witnesses 
familiar  wil'.i  the  cost  and  selling  price  of  the 
Sandwich,  Joliet,  and  Marseilles  machines, 
and  showed  what  the  profits  of  these  manu- 
facturers were  on  the  different  sizes  of  ma 
cbines  made  by  them  and  what  prop)ortIon  of 
these  profits  were  fairly  attributable  to  the  de 
fendant's  device,  ilo  proofs  were  introduced 
by  either  party  as  to  the  actual  profits  realized 
by  the  defendant  company,  but  it  was  evidently 
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assumed  by  the  master  that  the  machines  of 
the  defendant  were  so  near  like  those  of  the 
other  companies  in  their  material,  form  and 
cost  of  construction  that  the  protits  of  defend- 
ant on  machines  made  and  sold  by  it  must 
have  been  substantially  the  same  as  the  profits 
made  by  these  other  manufacturers. 

"  Here  are  competing  manufacturers  making 
the  same  kind  of  machine  for  the  same  market, 
and  the  natural  conclusion  is  that  they  would 
pursue  substantially  the  same  business  meth- 
ods and  realize  about  the  same  profits." 

While  it  is  undoubtedly  established  law  that 
complainants  in  patent  cases  may  give  evi- 
dence tending  to  show  the  profits  realized  by  de- 
fendants from  use  of  the  patented  devices,  and 
thus  enable  the  courts  to  assess  the  amounts 
which  the  'complainants  are  entitled  [147 
to  recover,  vet  it  is  also  true  that  great  diffi- 
culty has  always  been  found,  in  the  adjudi- 
cated cases,  in  applying  the  rule  that  the 
profits  of  the  defendant  afford  a  standard 
wherehj  to  estimate  the  amount  which  the 
plaintiff  is  entitled  to  recover,  and  in  defining 
the  extent  and  limitations  to  which  this  rule  is 
admittedly  subject. 

Such  a  measure  of  damages  is  of  compara- 
tively easy  application  where  the  entire  ma- 
chine used  or  sold  is  the  result  of  the  plaintiff's 
invention:  but  when,  as  in  the  present  case, 
the  patented  invention  is  but  one  feature  in  a 
machine  embracing  other  devices  that  con- 
tribute to  the  profits  made  by  the  defendant, 
serious  difficulties  arise. 

It  is  unnecessary,  in  this  opinion,  to  review 
the  numerous  cases,  some  at  law,  others  in 
equity,  wherein  this  court  has  considered  vari- 
ous as[>ects  of  this  (question.  It  is  sufficient  to 
say  that  the  conclusions  reached  may  be  briefly 
stated  as  follows:  It  is  competent  for  a  com- 
plainant, who  has  established  the  validity  of 
his  patent  and  proved  an  infringement,  to  de- 
mand, in  equity,  an  account  of  the  profits 
actually  realized  by  the  defendant  from  his 
use  of  the  patented  device;  that  the  burthen 
of  proof  is  on  the  plaintiff;  that  where  the  in- 
fringed device  was  a  portion  only  of  defend- 
ant's machine,  which  embraced  inventions 
covered  by  patents  other  than  that  fur  the  in- 
fringement of  which  the  suit  was  brought,  in 
the  absence  of  proof  to  show  how  much  of 
that  profit  was  due  to  such  other  pntents,  and 
bow  much  was  a  manufacturer's  profit,  the 
complainant  is  entitled  to  nominal  dauiages 
only.  Seymour  v.  MeCormick,  57  U.  S.  16 
How.  480  [14: 10241;  Provifience  Rubber  Co.  v. 
Ooodyear,  7tf  U.  S.  9  Wall  788  [19:  6?J6]; 
Mowry  V.  Whitney,  81  U.  8.  14  Wall.  620  120: 
860];  Elitabelh  v.  American  Hic/ioUon  Pav. 
Go.  97  U.  8.  126  [24: 1000]. 

In  the  case  last  named  it  was  said  :  "  It  is 
unnecessary  here  to  enter  into  the  general 
question  of  profits  recoverable  in  equity  by  a 
patentee.  The  subject,  as  a  whole,  is  sur- 
rounded with  many  difficulties,  which  the 
courts  have  not  yet  succeeded  in  overcoming. 
But  one  thing  may  be  affirmed  with  reason- 
able confidence,  that  if  an  infringer  of  a  patent 
has  realized  no  profit  from  the  use  of  the  in- 
vention, he  cannot  l)e  called  upon  to  respond  for 
profits;  the  patentee,  in  such  case,  *isleft  [148 
to  his  remedy  for  damages.  It  is  also  clear 
that  a  patentee  is  entitled  to  recover  the  profits 
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that  bare  been  actunllr  rralized  from  tbe  um  HENBT  M.  BATES  XT  al„  I^f^  in  Brr., 

of  bti  tDveniion."  v. 

In  Oarrri*onv.Clark.inV.6.  120p»;8Tll,  SARAH  A.  PREBLE. 
thU  court  quoird  with  approTil  tbe  slalemenl 

of  Ihe  THle  mide  In  the  court  below  by  Mr.  Book*  of  afcwnt.  wflcn  tviHiKet-i^emoTaii^a, 

Jvtttee   Blatrhford:     ■' The  p«teoiee  must   is  lil^nrndtncc-erroT  in  alUnMng  ja,-y  to  V^l^ 

every  oaf*  give  evidence  tendfos  lo  wparate  oi  „  look-aincealment   of  fravd,  whtii   afteU 

apportion  the  defendaDt a  proflia  and  the  pal-  ^igt^f^  ^ iimitaiiom-^ieMt  tho^ing  («n- 

enieeBoamagea  betneea  tbe  patented  feature  tpiTaai 
and  tbe  iiupalenled  featurea,  and  Bucb  evidence 

miial   be  reliable   and  tangible,  and  not   con.  (g^  g.  c.  Reporter'a  ed.  119-163.) 
jec'ural  or  apeculative." 

JiTffAmany.  A«!tor.  135  0.8.186  [81:6W],  ^    Bootaof  account  kept  In  the  u»ua]  and  rewlaf 

la  an   importatit  case.  In  wblcb  many   of  the  oourae  of  buBlnesa  when  auunlemeDted  br  U» 

earlier  raaea  were  reviewed,  and  It  was  there  oatli  of  tbepaity  wbo  kepttbem,  mar  beadnlU 

laid:  "Tbe   infrinfter  ia  liable  foT  actUHl.  doI  tedlnevldenoe. 

for  poMible  |!>iinB.  The  proflts,  therefore,  i.  Hemonnda  made  bra  wltneaa  wblcb  are  not 
which  be  muai  account  for  are  not  those  which  aulUolentlr  aucbeiiticnied  to  make  It  propei  to 
he  nilf;ht  reasonable  have  made,  but  thnse  aubmlt  themtothsjury.  areinadmlaalhlelQeTl- 
wbfcb  be  did  make.  bylbeuaeoftbeplaiDtiS'i  dence. 

Invention;  or,  in  other  words,  the  fruilaof  thr  8.   Where  an  entire  tM>ok»aimffei«d  to  l>e  taken 

advantage   which  he  derived  from  the  use  of  to  the  jury  room  when  but  three  imgaa  were  in 

that  loverlloa,  over  what  he  would  have  had  evldeooe.  tbe  icatruotlon  not  to  look  at  tbe 

in  using  other  means  then  open  to  the  public  proved  part  do««  not  relieve  Ita  admlalon  t< 

and  adequHle  lo  enable  him  lo  obtain  an  equal.  '"'''  "*•"  '"'"  *'">'- 

Jy  beneficial  result.     If  there  was  no  such  ad-  *■    inMBaacbuaettathBrnereBKenoeofthederei^ 

vantage   in  bia  use  of  the  plalntlff-s  invenlion.  "''■  "^  i""^'""^  " '"'''™  ^^e  P"*'"""  »' 'ha 

there  Vn  be   no  d«r^  for  profits,  and  the  '^"^J  ^  arue.'^nl  ?,^"otr^ht*'7he't^°j; 

plaintiffs  ontv  remedy  is  by  an  action  at  law  ofdiaooverfng  the  taet8.1.not  such  a  (raudii- 

for  damages.  concralmont  ol  thi-  cauae  of  action  as  will 

In  Ibe  light  of  these  deciBions  there  was  er-  vent  the  bar  of  the  atatute  of  llinltatlons,  bi 

ror  in  Ibe  court  below,  not   in  any  formnl  dis-  the  fraud  Itaeirbe  w-oret  in  Ita  nature,  and  audi 

regard  of  Ihe  rule  restrlctini;  the  plaioli&'s  re-  that  its  existence  oaniiotlw  madil)'  ascortained, 

covery  to  tbe  profits  actually  reall»;d,  but  in  orii  therobeaduciaryreiHiionatKiweentbepar. 

permitting  the  plainlifl!  to  prove,  not  the  de-  ties,  there  need  be  no  evidence  of  a  ftauduieot 

fctidant'sprofits.  but  those  realized  by   other  concealment  other  than  that  UnpJied  Irom  tba 

companies.     This  waa  in  effect  showiiiB  what,  transaciionltseK. 

In  the  opinion  of  tbe  master  and  Ibe  court,  "he  "■    S'l'ioooa  sbowing  a  i»n»i.iracy  between  two 

might   reasonably  have  made,  and   not  those  peraona  to  derBQdaihird.doesnotshow  neooa*. 

which  he  did  make  "  '"'  "'"'  "'**'  '™i»l"lenUy  concealed  the  oaun 

The  f.i..c,  oi  mu  .ppiicMion  of  ti,  n,i.  I.  s^^r^f/.r.sr .'.xr.s^s S.'S 

obvious,  for  nothing  is  more  common  than  for  sileting  Iwtwcen  them  as  would  cause  slieuce  on 

one   manufacluring  concern  lo  make   profits  thelrparttobeimputBdasafraud, 

where  another,  with   equal  advantages,  oper-  [No.  133.  j 

steeata  loss.  Argued  Nov.  S8,!9,  IS9S.  Decided  Joa.  8.  I89t. 

Tbe   learned  Judge  seems  to  have  thought 

that  tbe  course  of  Ihe  defpndant,  In  not  himself  -^^  wiJOfiTl  tn  tho  ficnit  P™.rtnf  tim  Pnlt. 

liabments.     But,  aa  we  have  seen,  the  borden  ,      ,    ",.          ,         »  „  .,  :     .  „     ■,;„     .k. 

cree  in  his  favor,  in  so  far  as  It  awards  mora  """^"""■"^  '"  i"^""'  " '"™'  »™'- 
than  nominal  dBmat;es,  cannot  be  sustained. 

The  decree  of  Ihe  court  below   is  reversed;  ^^,_  .,..^„..  „^ 

the  cosis  in  tbis  court  to  be  paid  by  tbe  appel-  gsrah  A    Preble  to  recover  of  llie  dpri'nrlii„„ 

l«e;  and  thia  cause  is  remanded  with  directiona  jj^,^^  and  Walley,  Block  brokers,  the  value  of 

lo  enter  a  decree  for  nomiDal  damages  witb  certain  securities,  the  property  of  thu  plaindff, 

«•■*  which  she  aileKcd  bad  bi'en  cunvened  by  tha 

defindanis  lo  their  own  use. 
Tbe  facia  were  subatantiallv  as  follows:  Mrs. 

Preble,  a  widow  and  a  resident  of  Portland, 

Norm.-. 
at  Hrflneat, 
nhSM. 

rftdt  penoJisjoinav  indicUd  eannit  bt  vMntmrn 
Ffircaeft  olhtr:  ticejitiom  to  Ihervle;  ahenvHft  of 
me  man  be  see  note  to  United  8Cat«a  v.  Beld,  13: 
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Me.,  acquired  by  ber  busband's  will  certnin 
securities,  consisting  of  stocks  and  bonds, 
wbicb  sbc  kept  in  a  box  in  tbe  vaults  of  tbe 
Union  Safe  Deposit  Company,  in  Boston. 
Upon  the  trial  »be  gave  evidence  tending  to 
sbow  tbat  sbe  entrusted  tbe  key  of  the  box  to 
her  son,  Edward  Preble;  tbat  sbe  visited  the 
box  herself  in  1878  and  found  all  her  securities 
there;  (hat  she  next  visited  it  in  the  autumn  of 
1882  and  found  them  all  gone;  that  at  various 
limes  between  these  dates  her  son  had  abstract- 
ed thesF  securities  from  tbe  box,  to  which  she 
had  given  liim  uccesM,  nud  had  taken  them  to 
tbe  defendnnts,  who  were  stoek  brokers,  with- 
out authority  from  her,  and  that  the  defend- 
ants had  ^old  the  securities  for  him;  tbat  Wal- 
ley,  one  of  the  defendants,  had  notice  that  the 
securities  belonged  to  tiie  plaintiff  and  had 
fraudulently  concealed  from  her  the  fact  of 
tbe  conversion,  and  that  she  did  not  discover 
tbe  conversion  until  within  six  years  before 
brincifig  of  the  suit. 

Defendants  claimed  that  some  of  her  securi- 
ties they  bad  never  sold  or  dealt  with  in  any 
way;  that  others  they  had  received  from  Ed- 
ward Preble,  and  bad  dispo^^ed  of  by  his  direc- 
tions and  upon  his  account  in  the  ordinary 
course  of  bu9inc3s,  believing  them  to  be  his 
property;  that  they  had  no  knowledge  or  no- 
tice than  any  of  the  property  belonged  to  the 
plaintiff;  tbat  in  fact  some  of  the  securities  did 
Dot  belong  to  her,  and  that  if  she  ever  had  any 
cause  of  a(!tion  against  them  for  the  conversion 
of  these  securities,  the  same  arose  more  than 
six  years  before  the  bringing  of  her  suit,  and 
heui  e  that  such  action  was  barred  by  the  stat- 
ute of  limitations. 

The  iurv  returned  a  verdict  for  the  plaintiff 
151]  for '^34,772.88  *damages,  and  handed  to 
the  court  with  their  verdict  a  schedule  contain- 
ing the  special  items  upon  which  they  held  the 
defendants  liable,  showing  the  securities  which 
they  found  to  have  been  converted  by  tbe  de- 
fendants with  the  value  of  the  same,  and  the 
date  of  their  conversion  from  which  interest 
was  computed.  Upon  motion  for  new  trial, 
the  court  held  that  there  was  no  evidence  to 
sustain  the  finding  of  the  jury  with  respect  to 
certain  of  (he  securities;  that  the  value  of  such 
securities  should  be  remitted  from  the  verdict, 
or  that  a  new  trial  should  be  grunted.  Judg- 
ment was  finally  entered  for  the  plaintiff  for 
$28,496.52.  being  the  amount  of  the  verdict 
less  the  amount  remitted.  Defendants  sued 
out  a  writ  of  error  from  this  court. 

Mr,  Samnel  Hoar,  for  plaintiffs  in  error: 

Greater  latitude  is  allowed  in  cross  examin- 
ing a  party  to  a  suit  than  in  cross-examining 
an  ordinarv  witness. 

Rea  V.  Missouri,  84  U.  8.  17  Wall.  532  (21: 
707);  Com.  ▼.  IS'idioU,  114  Mass.  285,  19  Am. 
Rep.  846. 

A  party  who  offers  himself  as  a  witness  at  a 
trial  cannot  refuse  to  answer  questions  as  to 
a  conversation  with  his  counsel  on  the  ground 
tbat  it  was  a  privileged  communication. 

Woburn  V.  Henshaw,  101  Mass.  193,  3  Am. 
Rep.  333. 

A  mere  private  memorandum,  not  made  in 
course  of  any  business  or  by  one  who  had  a 
duty  to  make  it.  is  not  admissible  under  tbe 
rule  which  admits  entries  made  in  the  usual 
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course  of  business  or  by  one  whose  duty  it 
was  to  make  them. 

Sfiove  V.  Wileif,  18  Pick.  558;  Perkins  v.  Au- 
gusta Ins.  ik  Bkg,  Co.  10  Gray,  312,  823,  71 
Am.  Dec.  654;  Costello  v.  Croxtell,  183  Mass. 
355;  NichoVs  v.  Webb,  21  U.  8.  8  Wheat.  828 
(5:  628);  MeCormiek  v.  Pennsylvania  Cent,  R. 
Co.  49  N.  Y.  304;  Howard  v.  McDonough,  77 
'  N.  Y.  593;  Com.  v.  Fox,  7  Gray,  585;  Dugan 
V.  Mahoney,  11  Allen.  572;  Com.  v.  Ford,  180 
Mass.  64,  39  Am.  liep.  426;  Com.  ▼.  Jeffs,  132 
Mass.  5. 

It  is  only  as  auxiliary  to,  and  not  as  a  sub- 
stitute for.  the  oral  testimony  of  the  witness, 
that  the  writing  is  admissible. 

Rumll  V.  Hv(^8on  Hiv^r  li.  Co.  17  N.  Y.  184; 
Howard  v.  McDonough,  11  N.  Y.  593;  Ilalsey 
V.  Sinsebaugh,  15  N.  Y.  485;  Alcord  v.  CoUin, 
20  Pick.  418;  liriggs  v.  Ruff^trty,  14  Gray,  525; 
!  JEtna  fns.  Co,  v.  Weide,  76  U.  8.  9  Wall.  677 
(19:  810);  Republic  F.  Ins,  Co,  v.  ^9nde,  81  U.  8. 
14  Wall.  375(20:894);  A>a?  Uaven  County  Bank 
V.  Mitchell,  15  Conn.  206;  Jlacen  v.  WeiuieU,  U 
N.  H.  112;  Watson  v.  Walker,  23  N.  H.  471; 
Parsons  v.  Wilkinson  {'*AfaxwelVs  Errs.  v.  WU- 
kinson")  113  U.  8.  656  (28: 1037);  Ballard  T. 
Ballard,  5  Rich.  L.  495. 

If  tbe  witness  cannot  swear  positively  to  the 
accuracy  of  tbe  memoranda,  or  they  are  shown 
to  be  inaccurate,  they  are  not  admissible  Iq 
evidence. 

Flood  V.  mtchell,  68  N.  Y.  607;  Stickney  ▼. 
Branson,  5  Minn.  215;  Huch  v.  Eock  Island,  97 
U.  8.  693,  695  (24:  1101.  1102);  Farmers  dk  M. 
Bank  v.  Boraef,  I  Rawle,  152;  Acklen  v.  Hick- 
man,  63  Ala.  494,  85  Am.  Rep.  64;  CoUi/ts  v. 
Rockwood,  64  How.  Pr.  57;  EeUea  v.  Fletcher^ 
48  N.  H.  282;  Paine  v.  Sherwood,  19  Minn.  315; 
National  Bank  of  Commerce  ▼.  Meader,  40 
Minn.  825;  Kent  v.  Mason,  1  DL  App.  466; 
State  V.  Baldwin,  36  Kan.  8. 

When  a  memorandum  which  Is  not  admis- 
sible in  evidence  has  been  given  to  the  jury, 
tbe  error  is  not  cured  by  instructing  them  that 
thej  are  not  to  consider  it  as  evidence. 

Com.  V.  Rdgerly,  10  Allen,  184;  Sioudenmirs 
V.  Harper,  81  Ala.  242. 

Where  a  part  of  tbe  conversation,  account^ 
or  other  writing  has  been  put  in  evidence  as 
material  to  some  question  in  the  trial,  this  does 
not  admit  other  parts  of  such  conversation,  ac- 
counis,  or  writings  that  do  not  relate  to  the 
same  subject-matter. 

Straw  V.  Greene,  14  Allen,  206;  Hols  v. 
Wooldredge,  142  Mass.  161;  Ashley  v.  Wofcoti,  8 
Gray.  571;  AbboU  v.  Pearson,  130  Mass.  191. 

A  party  cannot,  for  tbe  purpose  of  support- 
ing bis  witness,  introduce  evidence  of  prior 
statements  by  that  witness  of  the  facts  testified 
to  by  bim  at  the  trial,  except  when  the  witness 
has  been  impeached  by  the  opposing  party  in 
a  particular  way. 

Conrad  v.  Oriffey,  52  U.  8.  11  How.  480  (18: 
779);  United  StaUs  v.  Holmes,  1  Cliff.  98;  Com. 
V.  Jenkins,  10  Grav,  486;  Deshon  v.  Merchants 
Ins.  Co.  1 1  Met.  199;  Bobb  v.  Hackley,  23  Wend. 
60;  Reed  v.  Spaulding,  42  N.  H.  114;  PetypU  v. 
Doyell,  48  Cal.  85;  NichoU  v.  Stewart,  20  Ala. 
358;  Smith  v.  Morgan,  88  Me.  468. 

Where  the  other  side  in  cross  exam! natiott 
or  otherwise,  puts  in  evidence  tending  to  sbow 
that  the  testimony  is  a  fabrication  of  recent 
date,  it  is  proper  to  show  that  the  same  ao- 
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count  was  given  bj  the  'wilDess  before  itg  ulti- 
mate effect  and  operation  arising  from  a 
change  of  cinimatances  could  bave  been  for- 
seen. 

1  Pb!l.  Et.  Cowen'8  ed.  807:  1  Stark.  Ev. 
149;  RM  V.  HaekUi/,  28  Wend.  65;  UewiU  v. 
Corey.  150  Mass.  445;  Fre-neh  v.  Merrill,  6  N. 
fl.4b0;  HeBter  v.  Com,  85  Pa.  130;  btolp  ▼. 
Blair,  6S  111.  541;  8UwaH  v.  PeopU,  23  Mich. 
68,  9  Am.  Rep,  78. 

Where  pleadings  consist  of  specific  allega- 
tions of  matters  of  action  or  defense,  such  as 
allegations  about  specific  pieces  of  property, 
they  are  competent  evidence  in  another  siiit 
to  prove  admissions  by  a  party  or  to  contradict 
a  witness. 

Gordon,  ▼.  ParmeUe,  2  Allen,  212;  BUsb  v. 
NichoU,  12  Allen,  443;  Johnson  v.  Russell,  144 
Mass.  409;  Parsons  v.  Copeland,  83  Me.  370,  54 
Am.  Dec.  628;  Green  v.  Bedell,  48  N.  H.  540; 
Williams  v.  Cheney,  8  Gray,  215;  Judd  v. 
Qilbs,  8  Gray.  539. 

Where  there  is  no  fiduciary  relation  between 
the  parties,  mere  silence  of  the  defendant  or 
his  failure  to  inform  the  plaintiff  of  the  cause 
is  not  such  a  fraudulent  concealment  as  is  con- 
teDDuIated  by  the  statute  of  Massachusetts. 

Walher  v.  tkmU,  138  Mass.  570;  ^udd  v. 
J7an/&;in,  8  Allen.  180;  Atlantic  Nat.  BankY, 
Barris,  118  Mass.  147;  Manufacturers  Nat. 
Bank  v.  Perry,  144  Mass.  313. 

There  is  no  concealment  if  the  plaintiff  pos- 
sesses the  means  of  acquiring  knowledge  of  the 
facts 

Nttdd  V.  Hamblin,  8  Allen,  180. 

The  fraudulent  concealment  must  be  that  of 
tbe  defendant  and  not  of  some  third  peison. 

Abbott  V.  I^orth  Andoter,  145  Mas?.  &4. 

Concealment  by  mere  silence  is  not  enough. 
There  must  be  some  trick  or  contrivance  in- 
tended to  exclude  suspicion  and  prevent  in- 
quiry. 

Man  fey  t.  Stanton,  86  Ind.  445;  Wynne  v. 
Corneiison,  62  Ind.  313;  Stone  v.  Brown,  116 
Ind.  78;  Miller  v.  Powers,  4  L.  R.  A.  483, 119 
Ind.  79;  Rouse  v.  Southard,  89  Me.  A^^-  Roomer 
Dist,  Twp,  V.  French,  40  Iowa,  601;  Eranst  v. 
Montgomery,  50  Iowa,  325;  Sankey  v.  McKle- 
tey,  104  Pa.  265.  49  Am.  Rep.  575;  PraU  v. 
Northam,  5  Mason,  95;  Chamberlain  v.  Chi- 
cago, B,  d  Q,  R.  Co.  27  Fed.  Rep.  181;  Stev- 
enson V.  Ro'nnson,  89  Mich.  160. 

Messrs.  Robert  H.  Morse  and  Louis  C. 
Southard*  for  defendant  in  error: 

The  admission  of  testimony  as  to  the  plain- 
tiff's instructions  to  her  son,  was  correct. 

Story,  Ag'-ncy,  §  64;  Gestring  v.  l^uher,  46 
Mo.  App.  603. 

Communications  between  client  and  counsel 
are  privileged. 

Vogel  V.  ariia2,  110  U.  8.  811  (28:  158); 
Whiting  v.  Barney,  30  N.  Y.  880;  Foster  v. 
Halt,  12  Pick.  89,  22  Am.  Dec.  400;  Hunt  v. 
Blackburn,  128  U.  8.  464  (32:  48b). 

And  it  is  not  a  sufficient  answer  that  the 
client  took  the  stand  as  a  witness. 

Duttenhofrr  v.  State,  84  Ohio  St.  91;  Bigler 
▼.  Reyher,  48  Ind.  112. 

The  fact  that  client  has  called  his  le^al  ad- 
Tiser  as  a  witness  ia  not  a  waiver  of  the  privi- 
lege. 

Montgomerv  v.  Pickering,  116  Mass.  227. 

When  evidenoe  which  is  offered  for  a  par- 


I  ticular  purpose  only  is  not  admissible  for  that 
purpose  and  is  properly  excluded,  its  exclusion 
is  not  error,  although  if  offered  for  other  pur- 
poses it  might  have  been  competent. 

Brown  v.  Leach,  107  Mass.  364;  Britton  v. 
Worcfster  County,  123  Mass.  309. 

The  pleadings  in  an  action  in  which  judg- 
ment bus  not  been  rendered  are  not  evidence. 

^aicott  V.  Kimball,  13  Allen,  460;  Phillips 
V.  Smith,  110  ^lass.  61;  Taft  v.  Fiske,  140 
Muss.  250,  54  Am.  Rep.  459. 

A  complaint  in  one  suit  not  under  oath  or 
signed  by  the  plaintiff  but  only  by  his  attoruev 
is  incompetent  in  another  suit  to  prove  an  ad- 
mission by  the  plaintiff. 

Jjelaioare  County  Comrs.  v.  Diebold  Safe  d 
L.  Co.  133  U.  S.  473  (33:  674). 

Books  of  account  containing  'original  en- 
tries and  supplemented  by  the  testimony  of  the 
party  who  kept  them,  are  admissible  in  evi- 
d^noe 

j^ina  Ins.  Co.  v.  Weide,  76  U.  8.  9  Wall. 
677  (19:  810);  CogsiceU  v.  Donirer,2yLBSS.  217, 
3  Am.  Dec.  45;  Prince  v.  Smith,  4  Mhbs.  454; 
Smith  V.  Sanford,  12  Hick.  139,  22  Am.  Dec. 
415;  Harwood  v.  Mnlry,  8  Gray,  250;  Pratt  v. 
White,  132  Mass.  477;  Miter  v.  Shay,  145 
Mass.  162;  Passmore  v.  Passmore,^  Mich.  403; 
Singer  v.  Brochimp,  33  Minn.  501;  Webster  v. 
Clark,  30  N.  H.  245;  .Meirill  v.  Ithaca  &  0. 
R.  Co.  16  Wend.  586.  30  Am.  Dec.  130;  Dunn 
V.  James,  62  How.  Pr.  307;  Payne  v.  IJodgc,  7 
Hun,  612:  Shove  y.  Wiley,  18  Pick.  558;  Farm- 
ers &  M.  Bank  v.  Boraef,  1  Rawle,  152. 

Sheets  of  paper  on  which  separate  entries 
have  been  made  have  been  received. 

IToot^er  V.  Taylor,  89  Me.  224;  Smith  v. 
Smith.  4  Harr.  (Del.)  532;  Taylor  v.  Tucker,  1 
Ga.  231. 

Papers  not  evidence  per  se,  but  fountl  to 
have  been  true  statemenis  of  fnct,  are  adniis.si- 
ble  in  conueclion  with  the  testimony  of  a  wit- 
ness who  made  tlicin. 

Republic  F.  Ins.  Co,  v.  Weide,  81  U.  8.  14 
Wall.  375  (20:  ^04). 

Notes  of  testimony  or  of  conversations,  ac- 
companied by  the  teslinioiiyof  the  lurson  who 
made  the  memoranda  have  been  :idmin<  d. 

People  V.  Murphy,  45  ('al.  137;  Mitwral 
Point R.  Co.  V.  Keep,  22  111.9;  Lahurv.  Crane, 
56  Mich.  585;  llalsey  v.  Sinsebaugh,  15  N.  Y. 
485;  Clark  v.  Vorce,  15  Wend.  194.  30  Am. 
Dec.  53;  //wjfv.  Bennett,  4  Sandf.  120;  J-nes 
v.  Ward,  3  Jones  L.  24,  64  Am.  Dec.  590; 
McAdams  v.  SdlweU,  13  Pa.  90;  ^7^^*  v. 
li'ach,  5  Vt.  172;  Marsth  v.  Jonrs,  21  Vt.  378, 
52  Am.  Dec.  67;  Uaten  v.  Wendell,  UN.  II. 
112. 

A  paper  which  is  in  part  legal  evidence  and 
in  part  not,  mny  go  to  the  jury  if  tlipy  are  in- 
structed to  disregard  the  part  which  is  not  evi- 
dence. 

Com.  V.  Winnate,  6  Gray.  485;  Com.  v. 
Dow,  11  Gray.  316. 

Unless  it  appears  afBrmatively  that  the  de- 
fendants were  prejudiced  by  the  exclusion  of 
evidence  thoy  have  no  ground  of  exception. 

Smithy.  Collins,  115  Mass.  388:  Boston  db 
M.  R.  Co.  V.  Montgomery,  119  Mas.s.  114; 
Morvifle  v.  American  Tract  Society,  123  Mass. 
129,  25  Am.  Rep.  40;  Warner  v.  «/^/i««,  140 
Mass.  216. 

It  is  the  rule  that  evidence  of   an  inferior 
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nature,  which  supposes  evidence  of  a  higher  in 
existence  and  which  may  be  had,  shall  not  be 
ftdmitted. 

Coin,  y,  KintBon,  4  Mass.  646;  Waterman  t. 
BobinMn^  5  Mass.  303. 

To  hold  that,  by  conrealing  a  fraud,  or  by 
oommitiing  a  fraud  in  a  manner  that  it  con- 
cealed itself  until  such  time  as  the  pnrty  com- 
mitting the  fraud  could  plead  the  statute  of 
limitations  to  protect  it,  is  to  make  the  law 
which  was  designed  to  prevent  fraud,  the 
means  by  which  it  is  made  successful  and 
secure. 

liitiley  V.  Ghter,  88  U.  8.  21  Wall.  342(22: 
636);  Manufar.hirerst  Nat.  Hank  v.  Ferry ^  144 
Mass.  313;  Uosenthul  v.  Walker,  111  *U.  S. 
185(28;  395):  Wood  v.  Cai-penUr,  101  U.  8. 
185  (25:  807). 


154]  *Mr.  Jvstice  Brown  delivered  the 
opinion  of  the  court : 

There  are  thirty-four  assignments  of  error 
in  this  case,  many  of  which  arc  of  little  im- 
portance, and  as  we  have  come  to  the  conclu- 
sion that  the  case  must  be  reversed  and  a  new 
trial  ordered,  it  is  neither  necessary  nor  advis- 
able  that  we  should  dispose  of  them  all. 

(1)  The  seventh  and  eighth  assignments  are 
taken  to  the  admission  of  certain  pages  of  a 
memorandum  book  purporting  to  contain  a 
list  of  securiiics  owned  by  the  plaintiff.  Con- 
cerning thi<«  book  she  teslitied  that  "  it  was  her 
own  book,  in  her  own  handwriting,  never  seen 
by  any  one  until  it  went  into  the  hands  of 
counsel;  that  the  entries  were  made  in  it  from 
time  to  time;  that  it  showed  the  securities 
which  she  had,  which  went  into  the  box  in  the 
safe  deposit  vaults."  One  page  she  tesiilled 
was  cut  from  an  earlier  book  kept  by  her, 
which  was  pinned  into  this  bof)k,  and  that 
page  showed  what  securities  she  had  in  her 
box  in  1878.  On  cros^-e.xa  mi  nation,  she  testi- 
tk'il  with  reference  to  the  tirst  page.  'Uhat  the 
figures  on  top  in  pencil  she  put  there  when  she 
took  the  page  out  of  the  other  liook  and  put  it 
into  that  l*ook.  Thos<*  figures  in  penril  were 
1877  and  1878;  that  she  did  not  remember  at 
what  time  she  did  this;  that  it  was  In'fore  1882, 
and  was  after  she  cut  it  out  of  the  other  books; 
.  .  .  that  she  had  no  memorandum  except 
what  was  on  that  paper  in  the  book;  that  some 
of  it  was  written  in  ink  and  some  in  pencil; 
that  what  was  in  ink  was  written  when  it  was 
in  the  other  hook;  that  the  pencil  part  was 
written  after  it  was  put  in  this  book;  that  the 
Slimming  up  was  made  by  her,  but  was  not 
correct;  that  at  the  bottom  of  the  page  the 
value  appeared  to  be  as  of  1871;  she  did  not 
know  whether  it  was  its  correct  value  in  1S71 
or  1^77."  etc  *'  That  the  entries  in  her  mem- 
oraiiilum  book  were  not  reliable;  that  she 
could  not  tell  when  site  made  the  entries  upon 
them  or  when  the  fijrures  were  set  down;  that 
she  could  not  tell  why  she  made  the  entries, 
nor  why  she  had  struck  out  any  of  them." 
This  6ook  was  sought  to  be  used,  not  for  the 
1£^«>1  purpose  of  refreshing  the  memory  *of 
the  witness,  but  was  laid  before  the  jury  as  in- 
defiendent  evidence  of  the  character  anil  value 
of  the  securities. 

Thcie  is  no  doubt  that  books  of  necount 
kippt  in  the  usual  and  regular  course  of  busi- 
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nesa,  when  supplemented  by  the  oath  of  the 
party  who  kepi  them,  may  lie  admitted  in  evi 
dence.  jEtna  Ins.  Co,  v.  Weide,  76  U.  S.  9 
Wall.  677  119:  8101;  CogawtU  v.  Dollitn\  2 
Mass.  217,  3  Am.  Dec.  45;  Wlite  v.  Ambler, 
8  N.  Y.  170.  But  whether  this  rule  e.Mends 
to  memoranda  made  by  a  witness  contempo- 
raneously with  the  event  they  purport  to  re- 
cord, is  open  to  very  considerable  doubt,  ele- 
mentary writers  and  courts  beiug  about  equally 
divided  upon  the  subject.  1  Greenl.  Ev.  s;  437, 
note  3;  1  Smith.  Lead.  Cas.  (6th  Am.  ed  )  508. 
510.  In  New  York  they  are  held  to  be  ad- 
missible. H'llseyv,  SinHebaugh,  15  N.  Y.  485; 
McCormick  v.  I'ennfiyCvania  Cent,  R.  Co.  49 
N.  Y.  303,  315.  The  cases  in  Mas.sachuselts 
apparently  favor  a  different  view.  f'om.  v. 
Fox,  7  Grav.  585;  Dugan  v.  Mahoney,  11 
Allen,  572;  'Com.  v.  Ford,  180  Mass.  64.  39 
Am.  Rep.  426;  Com.  v.  Jeff^  132  Mass.  5; 
Field  V.  T/wmpson,  119  Mass.  151.  In  this 
court  it  was  held  in  Rqpubiic  F.  Ins.  Co.  v. 
Weide,  81  U.  S.  14  Wall.  375  [20:  894],  that  a 
statement  in  figures  of  the  value  of  certain 
merchandise  destroyed  by  fire,  which  state- 
ment profes.sed  to  be  a  copy  of  another  state- 
ment contained  in  a  book,  itself  destroyed  iu 
the  fire,  accompanied  by  proof  that  on  a  cer- 
tain day  the  witness  took  a  correct  inventory 
of  the  merchandise,  and  that  it  was  correctly 
reduced  to  writing  by  one  of  them  and  en- 
tered in  the  volume  burnt,  and  that  what  was 
olTered  was  a  correct  copy,  was  admissible  in 
evidence  in  a  suit  against  the  insurance  com- 
pany to  fix  the  value  of  the  merchandise  burnt, 
though  there  whs  no  independent  recollection 
by  the  witness  of  the  value  stated.  In  d<'liver- 
ing  the  opinion  of  the  court  Mr.  Justice  8tn)ng 
observed:  *'  How  far  papers,  not  evidence  pvr 
se,  but  proved  to  have  been  true  statements  of 
fact,  at  the  time  they  were  made,  are  admissi- 
ble in  connection  wuh  the  testimony  of  a  wit- 
ness who  made  them,  has  been  a  frequent  sub- 
ject of  inquiry,  and  it  has  been  many  times 
decided  that  they  are  to  be  received.  And  why 
should  they  not  be?  Quantities  and  values  are 
retained  in  *the  memory  with  great  |  I50 
dilliculty.  If  at  the  lime  when  an  entry  of  ag- 
gregate quantities  or  values  was  nuide  the  wil- 
ne*»s  knew  it  was  correct,  it  is  hard  to  see  why 
it  is  not  at  least  as  reliahic  as  the  memory  of 
the  witness."  This  ca.se  might  have  been  prop- 
erly supported  on  the  pround  that  they  were 
entries  made  iu  the  usual  course  of  business, 
sine  from  ilie  report  of  a  similar  case  {j-t^/tia 
ins.  Co.  V.  Wcitle,  76  U.  S.  9  Wall.  077  [19: 
JSlO])  this  seems  to  have  been  the  character  of 
the  entries.  Sc*^  also  Chfijj'te  v.  United  btuf''s, 
85  U.  S.  18  Wall.  516  1 21:  908]. 

In  hirstms  v.  \\'ilkinS'>n,  113  U.  B.  656 
[28:  10l]7],  a  memorandum  of  a  transacti<>n 
which  took  t)lace  twenty  months  before  its 
date,  and  which  the  person  who  made  the 
memor.indum  tesliOcd  that  he  had  no  recollec 
lion  of,  but  knew  it  took  place  because  he  had 
so  stated  in  the  memorandum,  and  because  his 
habit  was  never  to  sign  a  statement  imless  it 
were  true,  was  ijeld  to  be  inadmissible.  Many 
of  the  authorities  are  cited,  but  the  inadmissi 
bility  of  the  memorandum  was  put  u|)Ou  the 
uround  tiiat  it  was  made  Ion?  after  the  trans- 
action it  pur|H  Tied  to  state.  The  general  ques- 
:irm  of  the  nflmissibility  of  such  m!eiSiOt%x\^% 
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BB  independeDt  evidence  was  not,  however, 
decided. 

In  Viekaburg  dt  M,  R,  Co,  v.  (ySrien,  119 
U.  8.  99  [80:  299],  wliich  was  an  action  against 
a  railroad  company  by  a  passenger  to  recover 
for  persona]  injuries,  a  written  statement  as  to 
the  nature  and  extent  of  his  injmies,  made  by 
his  physician  while  treating  him  for  them,  for 
the  purpose  of  giving  information  to  others 
with  regard  to  them,  was  held  not  to  be  ad- 
missible in  evidence  against  the  company,  even 
when  attached  to  the  deposition  of  the  physi- 
cian, in  which  he  swore  that  it  was  written  by 
him,  and  that  in  his  opinion  it  correctly  stated 
the  condition  of  the  patient.  Numerous  au- 
thorities were  cited  upon  both  sides  of  the  gen- 
eral question  as  to  the  admissibility  of  such 
memoranda,  but  the  court  held  that  the  case 
did  not  require  an  examination  of  such  authori- 
ties, inasmuch  as  it  did  not  appear  but  that  at 
the  time  the  witness  testified  he  had,  "without 
even  looking  at  his  written  statement,  a  clear, 
distinct  recollection  of  every  essential  fact 
stated  in  it.  If  he  had  such  present  recollec- 
tion there  was  no  necessity  whatever  for  read- 
ing that  paper  to  the  jury." 
157]  *  We  do  not  regard  any  of  these  cases 
as  committing  this  court  to  the  general  doc- 
trine that  such  memoranda  are  admissible  for 
any  other  purpose  than  to  refresh  the  memory 
of  the  witness. 

But  even  if  ft  were  conceded  that  such  a 
memorandum  as  that  in  question  made  con- 
temporaneously with  the  deposit  of  the  securi- 
ties, and  properly  authenticated  by  oath  of 
the  plaintiff,  would  be  admissible  as  independ- 
ent evidence,  the  testimony  of  the  plaintiff  fell 
far  short  of  establishing  the  requisite  qualifica- 
tions for  its  admission.  It  does  not  appear 
when  the  memorandum  was  made,  or  that  it 
was  contemporaneous  with  the  deposit  of  the 
securities.  Upon  the  other  hand,  it  seems  the 
entries  were  made  from  time  to  time,  though 
not  apparently  as  the  securities  were  deposited 
in  the  box.  Indeed,  the  plaintiff  swears  di- 
rectly that  she  could  not  tell  when  she  made 
the  entries  upon  them,  or  when  the  figures 
were  set  down;  that  she  could  not  tell  why  she 
made  the  entries,  or  why  she  struck  out  any 
of  them,  and  that  the  entries  were  not  reliable. 
She  further  testified  that  she  never  "saw  any 
Oregon  Navigation  six  per  cent  bonds,  and 
never  saw  or  received  any  Easterm  Illinois 
bonds;  .  .  .  that  she  never  had  any  New 
York  A  New  England  seven  per  cent  bonds 
in  her  possession,  and  never  saw  them  in  her 
box:  that  she  never  saw  any  certificate  of  Con- 
solidated Virginia  stock;"  and  yet  entries  re- 
lating to  these  securities  appear  upon  several 
of  the  pages  of  the  book.  Upon  two  or  three 
of  the  pages  there  is  not  an  entry  that  has  the 
remotest  connection  with  the  question  at  issue, 
and  it  is  difficult  to  see  any  ground  upon  which 
these  pages  were  admitted. 

Upon  the  whole,  we  think  these  memoranda, 
If  inadmissible  for  no  other  reason,  were  not 
•ufllciently  authenticated  to  make  it  proper  to 
submit  tbem  to  the  jury. 

(2)  By  the  ninth  assignment  of  error  it  ap- 
pears that  after  the  close  of  the  case,  and  when 
the  lury  were  about  to  retire  to  consider  theit 
verdict,  the  court  allowed  the  whole  of  the 
memonndum  book  to  go  to  the  Jury  without 


any  sealing  or  other  protection  of  the  leaves 
and  pages  not  put  in  evidence.  It  appears  that 
when  the  court  admitted  the  leaves  and  pages 
containing  the  memoranda  above  alluded  to,  it 
directed  the  *rest  of  the  book  to  be  sealed  [  1 58 
up  or  otherwise  protected  from  the  inspection 
of  the  jury;  but  that  when  the  jury  were  about 
to  retire,  the  plaintiff  offered  to  send  the  whole 
book  without  such  protection,  and  the  court 
directed  the  jury  not  to  examine  any  part  of 
the  book  except  what  was  put  in  evidence,  and 
permitted  the  whole  book  with  that  instruc- 
tion to  go  to  the  jury.  To  this  the  defendants 
excepted.  We  think  the  court  should  have 
adhered  to  its  directions  to  take  such  measures 
as  were  necessary  to  prevent  the  jury  from 
seeing  other  portions  of  the  book,  as  they  con- 
tained matter,  which  thoui^h  bearing  upon  the 
issue,  was  wholly  inadmissible  as  testimony, 
and  was  calculated  to  create  in  the  minds  of 
the  jury  a  strong  prejudice  against  the  defend- 
ants. Tlii«  error  was  not  cured  by  the  instruo- 
tions  to  the  jury  not  to  examine  any  part  of 
the  book  except  what  was  put  in  evidence; 
Such  instructions  might  have  healed  the  error, 
if  the  contents  of  the  book  bad  been  unim- 
portant. But  the  objectionable  portions  in 
this  case  were  such  as  were  likely  to  attract 
the  eye  of  the  jury,  and  accident  or  curiosity 
would  be  likely  to  lead  them,  despite  the  ad- 
monition of  the  court,  to  read  the  plaintiff's 
comments  upon  the  defendants  and  her  pri- 
vate meditations,  which  had  no  proper  place 
in  their  deli  (aerations.  The  precise  question 
involved  here  arose  in  Kalamazoo  Niyoeity  Mfg. 
Co,  V.  McAliater,  36  Mich.  827,  where  an  en- 
tire book  was  suffered  to  be  taken  to  the  jury 
room  when  but  three  pages  were  in  evidence, 
and  it  was  held  that  the  instruction  not  to  look 
at  the  unproved  part  should  not  be  taken  as 
relieving  its  admission  to  the  jury  room  from 
error.  See  also  Com.  v.  Eagerly ^  10  Allen,  184; 
SUrudenmire  v.  Harper,  81  Ala.  242. 

(3)  The  errors  alleged  in  the  30ih.  81st  and 
32d  assignments  relate  to  the  instructions  given 
by  the  court  upon  the  applicability  of  the  stat- 
ute of  limitations,  and  to  the  competency  of 
the  testimony  introduced  to  take  the  case  out 
of  the  bar  of  the  statute.  The  Massachusetts 
statute  provides  as  follows  (Pub.  Stat.  chap. 
197): 

*'Sec.  1.  The  following  actions  shall  be 
commenced  within  six  years  next  after  the 
cause  of  action  accrues  and  not  afterwards.  .  . 

**'Fourth.  All  actions  of  tort,  except  [159 
those  hereinafter  mentioned.     .    .    . 

'*Sec.  14.  If  a  person  liable  to  any  of  the 
actions  mentioned  in  this  chapter  fraudulently 
conceals  the  cause  of  such  action  from  the 
knowledge  of  the  person  entitled  to  bring  the 
same,  the  action  may  be  commenced  at  any 
time  within  six  years  after  the  person  so  enti- 
tled discovers  that  he  has  such  cause  of  action." 

It  is  undisputed  in  this  case  that  the  embez- 
zlements which  formed  the  subject  of  the  ac- 
tion  were  committed  between  1878  and  1882. 
and  in  the  schedule  brought  in  by  the  jury  and 
handed  up  with  their  verdict,  interest  was 
computed  upon  all  the  securities  alleged  to 
have  been  converted  from  a  date  anterior  to 
January  25,  1881.  As  the  writ  by  which  the 
action  was  begun  was  dated  January  25,  1887. 
the  action  would  appear  to  have  been  barred 
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by  the  statute  uulesB  the  evideDce  was  such  as 
to  juHtify  tbe  jury  in  finrliDf^  tbat  there  bad 
been  a  frauduleDt  concealmeut  of  tbe  embcz- 
clemeDt  from  tbe  knowledge  of  tbe  plaintiff. 
If  tbe  statute  had  simply  provided  tbat  thesis 

?'ears  should  run  from  the  discovery  of  the 
raud,  there  could  be  no  doubt  of  tbe  right  of 
the  plaintiff  to  maintain  this  action,  as  there  is 
DO  evidence  tbat  she  discovered  tbe  fraud  prior 
to  her  examination  of  the  contents  of  her  box 
in  1882.  Such  seems  to  have  been  tbe  rule  in 
common  law  actions,  adopted  by  tbe  supreme 
Judicial  court  of  Mas.>>acluisott8  prior  to  the 
enactment  of  section  14.  Homer  v.  Fish,  1 
Pick.  435,  11  Am.  Dec.  218;  WefUs  v.  FtBh,  3 
Pick.  74;  Far  nam  ▼.  BrooJu,  9  Pick.  212.  244. 
In  construing  this  statute,  however,  tbe  courts 
of  Massachusetts  have  held,  in  a  number  of 
cases,  that  tbe  mere  silence  of  the  defendant, 
or  bis  failure  to  inform  the  plHintilf  of  the 
cause  of  action,  is  not  such  a  fraudulent  con- 
cealment as  is  contemplated  by  the  statute,  and 
that  some  positive  act  of  concealment  must  be 
proved.  Thus,  in  Nvdd  v.  Hamblin,  8  Allen, 
130,  it  was  held  that  the  omission  to  disclose  a 
trespass  upon  real  estate  to  tbe  owner,  if  there 
is  no  fiduciary  relation  between  tbe  parties, 
and  tbe  owner  has  the  means  of  discovering 
the  facts,  and  nothing  has  been  done  to  pre- 
sent his  discovering  them,  is  not  such  a  fraud- 
IGOlulent  'concealment  of  the  cause  of  action 
as  will  pn^vent  the  bar  of  the  statute.  The  court 
cited  with  approval  the  case  of  Cole  v.  Mc- 
Glathry,  9  Me.  131,  in  which  the  defendant 
had  received  from  the  plaintiff  funds  to  pay 
certain  debts,  and  falsely  affirmed  tbat  he  had 
paid  them.     It  was  held  tbat  though  he  was 

fuilty  of  a  breach  of  moral  and  legal  duty, 
aving  added  falsehood  to  his  neglect  to  pay, 
yet  it  was  not  such  a  fraudulent  concealment 
as  would  take  tbe  case  out  of  tbe  statute,  be- 
cause the  plnintilT  had  the  means  of  discover- 
ing the  truth  at  all  times  by  inquiry  of  tbe  per- 
•ous  who  should  have  received  tbe  money. 
The  court  also  cited  tbe  case  of  McKoion  v. 
Whitman,  31  Me.  448.  This  was  an  action  to 
recover  money  which  the  defendant  had  aereed 
to  deposit  in  a  certain  bank  for  the  plaintiff, 
and  which  he  told  tbe  plaintiff  be  had  depos- 
ited. It  was  held  that,  even  if  this  statement 
was  untrue,  it  did  not  constitute  a  fraudulent 
concealment,  because  tbe  plaintiff  had  at  all 
times  tbe  means  of  discovering  the  truth.  In 
Walker  v.  Houle,  138  M^ss.  570,  the  action  was 
founded  upon  certain  representations  made  by 
tbe  defendant,  tbe  administrator  of  an  estate, 
tbat  he  was  licensed  b^  the  probate  court  to 
iell  the  real  estate  of  his  intestate;  that  he  had 
good  right  to  sell  it;  that  the  title  to  it  was 
good;  and  that  tbe  deed,  a  copy  of  which  was 
HI  evidence,  was  in  proper  form  and  sutlScient 
to  pass  tbe  title.  It  was  held  that,  as  these 
representations  were  as  to  the  contents  of  pub- 
lic records,  which  the  plaintiff  had  full  oppor- 
tunity of  examining,  they  were  not  sufficient 
lo  prove  a  subsequent  fraudulent  concealment 
from  the  knowledge  of  the  plaintiff.  So  in 
Abbott  T.  North  Andover,  145  Mass.  484,  it  was 
beld  that  the  representation  by  a  township  of- 
ficer tbat  he  had  authority  to  bind  the  town  by 
tbe  renewal  of  a  promissory  note,  when  in  fact 
be  bad  do  such  authority,  was  not  a  fraudulent 
concealment  by  tbe  town  of  the  cause  of  ac- 


tion,  and  hence  that  an  action  could  not  be 
maintained  on  tbe  note,  of  which  this  was  a 
renewal,  which  was  not  brought  within  six 
years. 

On  the  other  hand,  if  the  fraud  itself  be 
secret  in  its  nature,  and  such  tbat  its  existence 
cannot  be  readily  ascertained, or  if  there  be  fidu- 
ciary relations  between  the  parties,  there  need 
be  *no  evidence  of  a  fraudulent  conceal-[  1 61 
ment  other  than  that  implied  from  the  trans- 
action itst'lf.  This  is  illustrated  by  the  case  of 
First  MoMoehusetts  Tump.  Corp.  v.  Fidd, 
3  Mass.  201,  8  Am.  Dec.  124,  in  which  the  de- 
fendants, having  contracted  with  the  plaintiffs 
to  make  for  them  a  turnpike  road  upon  a  firm 
foundation,  with  suitable  materials,  etc.,  made 
a  road  upon  a  bad  foundation,  using  unsuitable 
materials  and  unfaithfully  exc  cut^  the  work, 
and  fraudulently  and  deceitfully  concealed  the 
foundation  and  materials  by  covering  tbe  same 
with  earth  and  smoothing  the  surface,  so  tbat  it 
apfieared  to  the  plaintiffs  tbat  the  contract  had 
been  faithfully  executed,  it  was  held  tbat  the 
contract  was  of  such  a  nature  as  to  admit  of  a 
fraudulent  and  deceitful  execution,and  that  the 
fraud  was  in  fact  concealed  from  the  knowl- 
edge of  the  plaintiffs.  So  in  Manvfacturen 
Nat.  Bank  v.  Perry,  144  Mass.  818,  a  bank 
overpaid  to  tbe  clerk  of  the  defendant  the  sum 
of  $200  on  a  cheque  drawn  by  the  defendant 
Defendant,  being  notified  by  the  clerk  of  tbe 
mistake,  instructed  bim  not  to  return  tbe 
money,  and  to  deny  to  tbe  bank  that  be  had 
been  overpaid,  which  he  did.  It  was  held  tbat 
his  approval  and  adoption  of  the  lie  told  by  tbe 
clerk  to  the  bank  teller  were  active  steps  taken 
by  him  to  prevent  the  bank  from  discovering 
the  fact  tbat  he  had  received  tbe  money,  and 
constituted  a  fraudulent  concealment  of  the 
plaintiff's  cause  of  action.  So  in  Atlantic 
Nat.  Bank  v.  Harris,  118  Mass.  147,  a  state 
bank  paid  to  its  president  money  which  be 
falsely  representea  that  he  bad  paid  to  an 
agent  to  whom  the  bank  was  indebted.  Sub- 
sequently the  agent  brought  an  action  against 
the  bank,  and  recovered  tbe  amount  due  him. 
It  was  held,  in  an  action  for  money  bad  and 
received,  brought  by  the  bank  against  the 
president,  tbat  the  court  was  warranted  in  find- 
ing tbat  tbe  defendant  had  fraudulently  con- 
cealed the  cause  of  action  from  tbe  bank,  on 
account  of  the  peculiar  relations  between  them. 
**A  bank,"  said  the  court,  "must  necessarily 
act  through  its  officers.  Its  officer  upon  whom 
it  relied  in  this  instance  was  the  defendant, 
who  had  charge  of  this  particular  transaction 
with  Pierce,  and  he  who  should  have  disclosed 
the  cause  of  action,  was  theparty  engaged  in 
concealing  it."  See  also  *  Wood  v.  Car[  1 02 
penter,  101  U.  8. 135  [25:807];  Felix  v.  Patrick, 
145  U.  8.  817  [86:  719]. 

In  this  connection  the  court  in  the  case  under 
consideration  charged  the  jury  as  follows: 

"Now,  gentlemen,  I  shall  charge  you  as  a 
matter  of  law  this:  That  if  you  believe  that  the 
defendants  here  were  not  guilty  of  any  fraud 
in  these  transactions,  if  you  believe  that  they 
took  these  negotiable  securities  in,  if  you 
please,  tbe  ordinary  course  of  their  business 
and  sold  them,  then  Mrs.  Preble  would  not 
have  a  right  in  this  case  to  bring  suit  for  any- 
thing that  took  place  prior  to  January,  1881 ; 
but,  on  tbe  contrary,  if  from  tbe  evidence  you 

\\\ 


1 02-164 


jSurRKMB  Court  of  thb  Umtud  ^tatkb. 


Oct.  Tsrm, 


believe  tlial  Walley,  one  of  tbe  dpfendants, 
conspired  with  young  l^rcble  to  obtnin  ibese 
l>on«ls  and  afterwards  to  couconl  Ibe  fact  from 
tbe  niotlier,  be,  Edward,  buvinir  tbe  key  to  tbe 
Hafety  box  con ( ainiofr  tbe  seen ritiet*,  tbis  would 
be  ovideoce  coing  to  prove  a  fraudulent  con- 
cealment of  tbe  cnuse  of  action,  ftucli  us  would 
brinji:  it  witbin  tbe  exception  of  tbe  statute. 
80  tbat,  gentlemen,  wbetber  tbere  was  a  fraud- 
ulent concealment  of  tbe  transaction  sucb  as 
would  make  ^Irs.  Preble's  wbole  claim  good 
bcre  turns  upon  tbe  question  wbetber  you  be- 
lieve from  tbe  evidence  wbicb  bas  pone  in 
before  vou  tbat  tbe  defendants  bere  acted  in 
the  ordinary  course  of  tbcir  business  or  wbetber 
you  believe  upon  tbe  evidence  tb  it  one  of  the 
defendants,  Waliey.  was  a  coconspirator  with 
Prelle  in  these  transactions,  and  tbat  young 
Preble  also  bad  tbe  key  to  bis  mother's  safe,  so 
that,  if  you  please,  bis  mother  with  great  diffl- 
cully  could  obtain  access  to  it  or  knowledge  as 
to  wbetber  those  securities  existed  or  not. 
Those  rules  of  law,  gentlemen,  you  will  apply 
upon  tbe  subject  of  the  statute  of  limitations. 

We  think  the  court  erred  in  this  instruction. 
It  assumes  tbat  tbe  same  evidence  which  tended 
to  show  a  conspiracy  between  Edward  i'reble 
and  the  defendants  to  obtain  these  bond<(  was 
also  evidence  of  an  intention  on  defendants' 
part  to  keep  a  knowledge  of  the  transaction 
from  tbe  plaintiff.  This,  however,  does  not 
neces«5arily  follow.  If  it  did,  the  result  would 
be  tbat  whenever  a  party  has  l)een  guilty  of  a 
fraud,  which  it  is  for  bis  interest  should  not  be 
lt>3]  known  by  tbe  ^person  upon  whom  it  is 
committed,  he  would  i)ractically  lose  the  iK-ne- 
fit  of  the  statute,  though  be  may  not  have  made 
the  slightest  effort  to  keep  it  secret.  The  vice  of 
tbe  iubiruciion  in  tbisparticuhir  was  that  there 
was  no  evidence  whatever  tbat  tbe  defendants, 
or  either  of  them,  said  or  did  anytbins  before 
or  after  tbe  securities  came  into  their  hands,  to 
conceal  the  transaction  from  the  plaintifT. 
There  was  no  claim  that  tbe  defendant  Dates 
knew  anything  about  it.  Defendant  Waliey 
was  the  active  partner  in  the  transaction,  and 
tbere  is  ootbing  to  indicate  tbat  be  made  any 
effort  at  concealment.  While  be  sometimes 
called  at  tbe  plaintiff's  bouse,  it  does  not  ap- 
pear tbat  be  ever  spoke  to  her  ul>out  business 
until  the  autumn  of  1882,  when  be  called  upon 
her  and  t4>ld  her  tbat  her  son  was  in  trouble  and 
bad  l)een  arn  sii*d  in  New  York.  Upon  plaintiff 
offerin.*;  to  raise  money  and  assist  him  by  tbe  sale 
of  some  of  her  bonds  and  stock,  he  then  in- 
formed her  that  be  was  afraid  they  were  lost. 
Within  two  or  three  days  after  that  she  went 
to  tbe  vault  and  found  that  they  bad  been  ab- 
stracted. Granting  that  the  relations  between 
Edward  Preble  and  his  mother  were  such  as  to 
make  a  revelation  of  the  facts  a  duty  ujton  bis 
part,  tbere  were  no  such  confidential  relations 
between  the  plaintiff  and  defendants  as  would 
cau.se  silence  upon  their  part  to  be  imputed  as 
a  fraud.  Even  admitting  that  they  and  Ed- 
ward Preble  were  coconspirators,  and  tbat  they 
were  responsible  for  bis  sets  connected  wiih 
such  conspiracy,  it  would  be  carrying  the  doc- 
trine to  an  unwarrantable  extent  to  bold  that 
bis  subsequent  silence  upon  tbe  subject  could 
be  chargeable  to  them. 

Without  discussing  the  other  assignments  we 
think  the  case  should  be  reveised  and  remanded 


to  the  circuit  court  with  instruction  to  set  aside 
the  Verdict  and  grant  a  new  trial. 


•MARSHAL  TUCKER.  Flf.  in  ^rr.,  [1C4 

THE  UNITED  STATEa 

(See  8.  C.  Keportcr*8  ed.  164-170.) 

U.  8,  Her,  Stat.  §  878— plea dtngt—evirf enee  ob- 
tained bi/  judicial  proceeding — affidarit  of 
defendant  in  crintinal  eate,  when  evidence 
af/ainst  him — irmtructioM  to  jury — txup- 
tionSf  when  necensai-y, 

L  An  aflQdavit  made  by  defendant  to  procure  tbe 
Bummoningr  and  payment  by  the  United  States  of 
witnesses  in  his  l)ebalf  under  U.  8.  Rev.  8taU 
8878,  is  notapUmdinff  of  defendant  nordipcovory 
or  evidence  ot)tained  from  bira  by  a  judicial  pro- 
ceeding, within  U.  8.  Kcv.  Stat.  9  860. 

2.  Pleadintrs  are  the  allcfrations  made  by  tbe  par- 
ties to  a  civil  or  erirainaJ  case,  for  the  purpose  of 
definitely  presenting  the  issue  to  t)e  tried  and  de- 
termined between  them. 

8.  Discovery  or  evidetice  ol)t;i  ine<1  from  a  party  by 
a  judicial  proceeding  includes  only  lads  or  pafiert 
wliich  the  party  is  compelled  by  judiciuJ  proceiA 
to  disclo.se,  and  is  inapplieabU;  to  testimony  vol- 
untarily ffiven,  or  to  documents  voiuntuiily  pro- 
duced. 

4.  Where  an  afUdavit  is  neither  a  pleadinjr  of  de- 
fendant, nor  discovery  or  evidence  ol>tuine<l  from 
him.  within  the  meaninsror  thcstaitute,! lie  state- 
ments therein  are  comfxnent  evidence  to  contra- 
dict his  testimony  in  a  criminal  eii«e. 

6.  Where  the  instructions  iriven  to  a  Jury  were 
quite  as  favorable  to  th<;(li'l'ondant  as  that  wliicb 
h<;  reqni^ted,  the  fact  that  tbe  court  in^itrncted 
the  jury  in  its  own  words,  and  declined  to  adopt 
the  lanflTuage  of  the  counsel  to  the  same  elTceu 
atTords  no  ground  of  exception. 

6.  Instructions  to  the  jury,  to  wliii'h  the  drlend- 
ant  ol)jected.  ww  not  pubjei-t  to  n'vi«-\v,  wIhtc  tlio 
bill  of  oxccptionti  doesnot  8how  liuu  iie  excepted 
to  them. 

[No.  970.] 

Submitted  Dee.  4.  l^OJ.     iKcided  Jan,  $,  1804, 

IN  ERROR  to  the  Cinuil  Court  of  the  United 
Stales  tortlieVVesteni  Di.-irict  of  Arkansas. 
to  review  a  judi^ment  of  that  court  conviciing 
Marshal  Tucker,  of  the  murder  of  L\ila  .May 
at  the  Cboclaw  Nalioi^  in  the  Indian  country 
on  October  16,  lb93,  and  sentencing  him  to 
death.     Affirmed, 

Statement  by  Mr,  Jv^tire  Gray: 
This  was  an  indictment,  fotnid  at  Novem- 
ber term,   1892,  of  tlie  (.  ircuit  Cotirt  of  the 
United  States  for  tbe  Western  District  of  At- 


Note.— ^»  to  exception,  v?hcn  munt  be  taken,  to  be 
available  on  review^  see  note  to  Phelps  ▼.  Mayer, 
14:643. 

A8  to  what  partievlarity  in  erceptUfUs  ia  neceesary 
in  order  to  a  review  in  nrypellcUe  courU  see  note  to 
Moore  v.  Bank  of  Metropolis,  10: 17SS. 

In  equity  cases^  admisHnn  of  HUigai  evidence  itt  not 
of  it»elf  around  of  reven<al  or  a  hill  of  exception^  see 
note  to  Field  v.  United  States.  9: 94. 

As  to  what  queationa  the  United  Statea  Supreme 
Omrt  will  review  on  twit  of  error:  biU  of  excep- 
iiona,  see  note  to  Paries  y.  Turner,  13:  883. 
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kanftAS,  fl?iiinfft  Marshal  Tucker  for  the  mnr 
der  of  Lula  May,  a  while  woman,  by  shooting 
her  wilh  a  pistol,  at  the  Choctaw  Nation  in 
the  Indian  country  in  that  district  oq  Octo- 
ber 15,  1893. 

The  defendnnt  pleaded  not  guilty;  and  by 
agreement  of  the  parties  the  case  was  ordered 
to  be  continued  to  the  next  term  and  set  down 
for  trial  on  February  23,  1893. 

On  February  21, 1893.  the  defendant,  by  his 
attorney,  filed  an  application,  dated  February 
20,  and  sisned  and  sworn  toby  him  pursuant  to 
•cction  878  of  the  Revised  Statutes, setting  forth 
that  certain  persons  named  were  material  wit- 
lOSJnesses  for*his  defense;  that  '*by  the  three 
first  named  witnesses,  who  reside  at  8outh 
McAlester,  he  can  show  that  he  was  so  in- 
toxicated at  the  time  of  the  alleged  homicide 
that  he  bad  no  knowledge  of  what  he  was 
<]oinfir,  and  was  incapable  of  forming  any  de- 
8i«:n;"  that  "these  statements  he  believes  to  be 
tiue,  and  he  is  not  possessed  of  sufficient 
means,  and  is  actually  unable  to  procure  the 
attendance  of  said  witnesses;"  and  therefore 
praying  that  they  might  be  summoned  at  the 
«xpVnsie  of  the  United  States.  Thereupon  the 
court  ordered  that  the  legal  expense  of  procur- 
ing the  testimony  of  those  witnesses  be  paid 
by  the  United  States,  and  that  a  aubpcena  be 
Issued  for  them  returnable  February  23. 

At  the  tiial,  in  March,  1893,  the  government 
introduced  evidence  tending  to  show  that  the 
woman  killed  was  an  inmate  of  a  house  of  ill 
fame,  and  that  the  defendant,  on  the  evening 
of  October  15,  1892,  went  to  the  house  and 
•skcHl  for  admittance,  and,  the  door  not  being 
opcMied,  fired  a  pistol  through  the  door  and 
killed  the  woman. 

The  defendant  called  none  of  the  witnesses 
named  in  bis  application;  but,  having  offered 
himself  as  a  witness  in  his  own  behalf,  testi- 
fied as  to  what  took  place  at  the  time  of  the 
killing,  and,  among  other  things,  that  he  did 
not  fire  any  shot  at  all;  that  after  he  had  asked 
to  be  admitted  to  the  bouse,  a  shot  was  fired 
by  some  other  person,  whether  from  the  in- 
side or  the  outside  he  did  not  know,  and  after- 
wards  his  pistol  was  put  into  his  hand  by  an- 
other man  whom  he  named. 

On  cross-examination,  the  defendant  testi- 
fied that  lie  signed  the  application  aforesaid; 
that  he  had  not  since  changed  bis  mind  about 
whether  he  knew  what  was  going  on  there  or 
Dot;  that  the  witnesses  named  were  present, 
and  saw  him  intoxicated  at  the  time  of  the 
killing;  that  the  defense  then  intended  was  not 
that  he  was  crazy;  and  further  testified  that 
on  the  night  of  the  killing  he  was  not  so  drunk 
as  not  to  know  what  be  was  doing,  and  every- 
thing that  was  going  on. 

The  district  attorney,  in  rebuttal,  offered  In 
•Tidenre  the  application  for  witnesses.  The 
counsel  for  tlie  defendant  objected  that  it  was 
160)  incompetent,  under  section  860  of  *the 
Revised  Statutes.  But  the  court  admitted  the 
paper  in  evidence,  and  the  defendant  excepted 
to  Its  admission. 

The  defendant  contended  that  he  did  not 
kill  the  woman;  that,  if  he  did,  his  crime  was 
manslaugbtex  only;  and  that,  at  the  time  of 
tlie  Idllinfr,  be  was  intoxicated. 

The  substance  of  the  instructions  of  the 
4onrt  upon  the  subject  of  intoxication  suffi- 
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ciently  appears  by  the  following  exlnicts:  **lf 
tlie  statement  of  the  dcrendaut  himself,  that  be 
dil  know  what  he  was  doing,  is  frue,  and  be 
intentionally  drew  the  pistol,  presented  it,  and 
fired  it  so  as  to  take  the  life  of  this  woman, 
that  would  not  be  a  state  of  case  where  there 
would  be  that  absence  of  that  premeditation 
which  goes  to  make  malice  aforethought.  If 
he  was  in  a  condition  of  mind,  at  the  time  that 
he  was  so  actin&?,  that  his  mind  was  so  dis- 
turbed by  drinking,  by  a  drunken  condition, 
that  he  was  incapacitated  so  that  he  was  in- 
capable of  forming  any  intent,  or  intent  to  do 
a  wrongful  act  that  might  result  in  death,  that 
may  be  taken  into  account  for  the  purpose  of 
showing  a  state  of  case  where  the  crime  would 
be  of  less  grade  than  that  of  murder."  "When 
a  man's  mind  is  in  a  condition  where  he  can 
form  an  intent  to  do  a  wrongful  act  that  may 
result  in  murder,  and  he  does  deliberately 
form  that  intent,  as  evidenced  by  the  drawing 
and  presenting  and  firing  his  pistol,  then  in- 
toxication does  not  mitigate  bis  offense.  If  be 
is  carried  beyond  that,  although  he  may  not  be 
absolutely  insane,  so  that  his  will  power  is 
gone,  so  that  he  has  no  control  over  it,  so  that 
he  cannot  restrain  it,  while  he  may  not  be  in- 
sane, then  there  is  an  absence  from  the  case  of 
what  is  denominated  by  law  as  malice  afore- 
thought, and  his  offense  would  be  manslaugh- 
ter." "You  are  not  to  excuse  him  to  the  ex- 
tent of  mitigating  his  crime  because  he  was 
drunk,  unless  he  was  in  that  condition  where 
be  was  incnpable  of  forming  an  intent,  where 
he  was  incapable  of  coming  to  a  conclusion— 
and  it  does  not  mean  alone  incapable  of 
forming  a  specific  intent  to  kill,  but  it 
means  incapable  of  forming  a  specific  intent 
to  do  an  act  that  may  kill,  that  goes  so  far  as 
to  reduce  the  grade  of  the  crime.  If  he  could 
not  form  a  specific  intent  to  do  the  act  he  did 
do,  then  that  would  reduce  the  grade  of  the 
crime,  because  of  drunkenness." 

*The  defendant  requested  the  court  to  [1 67 
instruct  the  jury  that  if  they  believed  from  the 
evidence  "that  the  defendant  was  at  the  time 
of  the  killing  of  Lula  May,  drunk,  and  that 
before  becoming  drunk,  he  entertained  do 
malice  toward  her  and  had  no  intention  to  take 
her  life,  and  that  his  intoxication  was  so  deep 
as  to  render  the  formation  of  any  specific  in- 
tent to  take  life  impossible  on  bis  part,  he  could 
not  be  convicted  of  murder."  This  request 
was  refused,  "because  the  law  had  been  cor- 
rectly given  on  the  sublect  of  drunkenness;" 
and  to  the  refusal  of  the  court  to  so  instruct 
the  jury  the  defendant  at  the  time  excepted. 

The  bill  of  exceptions  further  stated  that  the 
defendant  objected  to  the  instructions  given 
by  the  court  to  the  jury  in  several  particulars, 
but  did  not  show  that  an  exception  was  taken 
to  any  of  those  instructions. 

The  defendant  was  convicted  of  murder  and 
sentenced  to  death,  and  sued  out  this  writ  of 
error. 

Mr.  A.  H.  Garland,  for  plaintiff  in  error: 
The  court  erred  in  permitting  to  be  read  to 

the  jury  in  evidence  defendant's  application 

for  witnesses 

Boyd  V.    UniUd  8taU$,  116  U.   8.  616  (29: 

74A);  Com.  V.    IxHikwood,  109   Muss.  831,  12 

Am.  Rep.  699;  United  Statu  ▼.  T^ree  Tons  oj 
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Coal,  6  Bias.  888;  Johnson  t.  JDonaidson,  8 
Fed.  Rep.  22. 

The  fact  that  defcDdant  is  a  witness  for  him- 
self does  not  deprive  him  of  the  right  of  ordi- 
nary witnesses. 

Johnson  T.  Donaldson  and  Boyd  ▼.  United 
States,  supra;  Stoekwell  t.  United  States,  8 
Cliff.  284;  Be  PlaU,  7  Ben.  261:  United  States 
▼.  Hughes,  12  Blatchf.  658;  United  States  y. 
Mason,  6  Biss.  850. 

When  a  particular  condition  of  mind  is 
.  requisite  to  constitute  an  offense,  intoxication 
may  be  proved  to  explain  such  condition. 

1  Whart.  Crim.  Law  (9th  ed.)  §  51. 

Whenever  evidence  is  offered  to  a  jury  in  its 
nature  prima  facie  proof,  its  character  as  such 
is  not  to  be  disregarded,  and  the  court  has  no 
right  to  direct  the  jury  to  disregard  it. 

Orane  v.  Morns,  81  U.  8.  6  Pet.  598  (8: 514). 

While  the  court  may  sum  up  the  facts  in  a 
case,  the  law  should  be  separated  from  the 
facts  left  to  the  jury  in  unequivocal  terms. 

McLanahan  v.  Universal  Ins,  Co.  26  U.  8. 
1  Pet  170  (7: 98). 

And  in  that  event  the  Jury  should  be  made 
distinctly  to  understand  that  the  instruction 
was  not  given  as  a  point  of  law. 

Tracy  v.  Stsartwout,  85  U.  8.  10  Pet.  80  (9: 
854);  Qatnes  v.  Dunn,  89  U.  8.  14  Pet.  822(10: 
476). 

Mr.  Holmes  Conrad*  Assistant  Atty, 
Oen,,  for  defendant  in  error: 

The  court  did  not  err  in  admitting  to  be 
read  in  evidence  by  the  prosecution  the  appli- 
cation made  by  the  defendant  for  witnesses. 

The  Judge  presiding  at  a  trial,  civil  or  crim- 
inal, in  any  court  of  the  United  8tate8,  is  au- 
thorized, whenever  he  thinks  it  will  assist  the 
Jury  in  arriving  at  a  Just  conclusion,  to  ex- 
press to  them  his  opinion  upon  the  questions  of 
fact,  which  he  submits  to  their  determination. 

Simmons  v.  United  States,  142  U.  8. 148  (35: 
968):  Vicksburg  db  M,  B.  Co,  v.  Putnam,  118 
U.  S.  545  (80:  257);  United  States  v.  Philadel- 
phia dt  R  B.  Q>.  12»  TJ.  8.  118  (81:  188); 
Lot>e}oy  v.  United  States,  128  U.  8.  171  (32: 
889). 

Mr,  Justice  Oray  delivered  the  opinion  of 
the  court: 

The  only  exception  argued  to  any  ruling 
upon  evidence  was  to  the  admission,  in  coutra 
diction  of  the  defendant's  own  testimony  at 
the  trial,  of  the  application  made  by  him  on 
oath,  a  few  days  before,  for  the  summoning 
and  payment  by  the  United  States  of  witnesses 
in  his  behalf. 

That  application  was  made  under  section 
878  of  the  Revised  Statutes,  which  is  as  fol- 
lows: "Whenever  any  person  indicted  in  a 
court  of  the  United  States  makes  affidavit,  set- 
ting forth  that  there  are  witnesses  whose  evi- 
dence is  material  to  his  defense;  that  he  cannot 
safely  go  to  trial  without  them;  what  he  ex- 
pects to  prove  by  each  of  them;  that  they  are 
within  the  district  in  which  the  court  is  held,  or 
1G8]  within  one  hundred  *mi1cs  of  the  place 
of  trial;  and  that  he  is  not  possessed  of  sufficient 
means,  and  is  actually  unable  to  pay  the  fees 
of  witnesses,  the  court  in  term,  or  any  lud^ 
thereof  in  vacation,  may  order  that  such  wit- 
nesses be  subpoenaed  if  found  within  the  limits 
aforesaid.  In  such  case  the  costs  incurred  by 
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the  process  and  the  fees  of  the  witnesses  shall 
be  paid  in  the  same  manner  that  similar  costa 
and  fees  are  paid  in  case  of  wituesses  sut>- 
poenaed  In  behalf  of  the  United  States." 

The  objection  to  the  admission  of  this  affida- 
vit or  application  was  founded  on  section  860 
of  the  Revised  Statute,  which  is  as  follows: 
"No  pleading  of  a  party,  nor  any  discovery  or 
evidence  obtained  from  a  party  or  witness  by 
means  of  a  judicial  proceeding  in  this  or  any 
foreign  country,  shall  be  given  in  evidence,  or 
in  any  manner  used  against  him  or  his  prop- 
erty or  estate,  in  any  court  of  the  United 
States,  in  any  criminal  proceeding,  or  for  the 
enforcement  of  any  penalty  or  forfeiture:  Pro- 
vided, that  this  section  shall  not  exempt  any 
party  or  witness  from  prosecution  and  punish- 
ment for  perjury  committed  in  discovering  or 
testifyinjT  as  aforesaid." 

The  paper  in  question  was  neither  a  "plead- 
ing of  any  party,"  nor  "discovery  or  evidence 
obtained  from  a  party  or  witness  by  means  of 
a  judicial  proceeding.  "Pleadings  of  parties" 
are  the  allegations  made  by  the  parties  to  a 
civil  or  criminal  case,  for  the  purpose  of  defi- 
nitely presenting  the  issue  to  be  tried  and  de- 
termined between  them.  "Discovery  or  evi- 
dence obtained  from  a  party  or  witness  by 
means  of  a  judicial  proceeding"  includes  only 
facts  or  papers  which  the  party  or  witness  is 
compelled  by  subpoena,  interrogatory  or  other 
judicial  process  to  disclose,  whether  he  will  or 
no;  and  is  inapplicable  to  testimony  volun- 
tarily given,  or  to  documents  voluntarily  pro- 
duced. The  cliuse  as  to  discovery  or  evidence 
is  conceived  in  the  same  spirit  as  the  5ih 
Amendment  of  the  Oonstitntion,  declaring  that 
no  person  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself;  and  as  the 
Act  of  March  16.  187(^,  chap.  87  (20  Stat,  at  L. 
30)  enacting  that  a  defendant  in  any  criminal 
case  mny  be  a  witness  at  his  own  request,  but 
not  otherwise,  and  that  his  failure  to  make 
*such  request  shall  not  create  any  pre-  [  1 60 
sumption  against,  him.  Boyd  v.  united  States, 
116  U.  8.  616  [29:746];  Wilson  v.  United  St^ites, 
149  U.  8.  GO  [37:650];  Lees  v.  United  StaUs,  150 
U.  8.  476  [87:1150]. 

The  application  for  witnesses,  or  "affida- 
vit," as  it  is  called  in  section  878,  is  clearly  not 
a  pleading  of  the  defendant  for  the  purpose 
of  defining  the  issue  to  be  tried  in  the  case. 
Nor  is  it  obtained  from  him  by  any  judicial 
process,  which  he  is  obliged  to  obey.  But  it 
is  made  of  his  own  motion;  and  it  states  such 
facts,  and  such  only,  as  he.  being  in  no  way 
interrogated  or  cross  examined,  may  choose  to 
state.  His  oath  to  the  nature  and  materiality 
of  the  desired  testimony,  and  to  his  own  want 
of  means,  is  required  merely  to  establish  the 
good  faith  of  his  demand  that  particular  wit- 
nesses shall  be  summoned  and  paid  by  the  gov- 
ernment. 

The  affidavit  being  neither  a  "pleading"  of 
the  defendant,  nor  "discovery  or  evidence  ob- 
tained" from  him.  within  the  meaning  of  the 
statute,  the  statements  therein,  as  in  any  other 
paper  voluntarily  signed  by  him,  whether 
upon  oath  or  not,  were  competent  evidence  to 
contradict  his  testimony  upon  the  stand. 

In  the  matter  of  instructions  to  the  jury,  the 
only  exception  reserved  at  the  trial  was  to  the 
refusal  to  give  the  instructioii  lequested  as  to 
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the  effect  of  the  dcfeDdant's  dninkness  upon 
bis  ^uilt. 

In  Ui^pt  T.  Utah,  104  U.  S.  631  [26:  873], 
tl)is  court  recognized  the  general  rule  that,  at 
common  law,  voluntary  intoxicatioD  affords  do 
excuse,  justification  or  exfcnuation  of  a  crime 
committed  under  its  influence;  and  went  no 
further  in  favor  of  admitting  evidence  of  in- 
toxicnttoo  than  to  hold  that  a  defendant,  in- 
dicted under  a  territorial  statute  establishing 
degrees  of  murder  and  leqtiiring  deliberate 
premeditation  to  constitute  murder  in  the  first 
deirree,  might  show  that  at  the  time  of  the 
killing  he  was  in  such  a  condition  by  reason 
of  drunkenness,  as  to  be  incapable  of  deliberate 
premeditation. 

No  Act  of  Congress  ha«  established  degrees 
of  the  crime  of  murder.  By  the  common  law, 
neither  deliberate  premeditation,  nor  express 
malice  or  intent  to  kill,  is  required  to  make  an 
unlawful  homicide  murder,  but  malice  may 
1.70]  be  ^implied  from  the  use  of  a  deadly 
weapon  or  other  significant  facts;  and  any  un- 
lawful killing  without  malice,  express  or  im- 
plied, is  manslaughter.  It  has  often  been  held, 
and  was  formerly  considered  to  be  settled  law, 
that  a  wanton  killing  without  provocation  could 
not.  by  reason  of  Mog  done  by  a  man  volun- 
tarily mtoxicated  to  any  degree  not  amounting 
to  insanity,  be  excused,  or  reduced  from  mur- 
der to  manslaughter.  Unital States  v.  Cornell, 
2  Mason,  91,  111;  United  States  v.  Dreie,  5 
Mason.  28;  United  States  v.  McOlve,  1  Curt.  1. 
18:  People  v.  Hvfjers,  18  N.  Y.  9,  72  Am.  Dec. 
484;  Kenny  v.  People.  31  N.  Y.  330;  Com,  v. 
Hawkins,  3  Gray,  463;  State  v.  Johnson,  41 
Conn.  584;  Slate  ▼.  John,  80  N.  C.  330, 
49  Am.  Dec.  396;  1  Bishop,  New  Crimi- 
nal Law,  iJi^  400,  401.  But  that  view  has 
not  been  universally  accepted  in  recent  times, 
and  we  are  not  required  in  the  present  case  to 
express  any  opinion  in  regard  to  it. 

The  instruction  requested  was  that  if  the 
defendant  at  the  time  of  killing  the  woman 
was  so  drunk  as  to  render  the  formation  of  any 
•pccific  intent  to  take  her  life  impn.ssiblc  on 
his  part,  and  before  becoming  drunk  he  enter- 
tained no  malice  towards  her  and  no  intention 
to  lake  her  life,  he  could  not  be  convicted  of 
murder.  This  instruction  was  refused,  because 
it  bad  been  covered  by  the  instructions  given. 
In  thase  Instructions  the  jury  were  distinctly 
tohl  that  if  the  defendant  at  the  time  of  the 
killinir,  although  not  insane,  was  in  such  a  con- 
dition of  mind,  bv  reason  of  drunkenness,  as 
to  be  incapable  of  forming  a  specific  intent  to 
kill,  or  to  do  the  act  that  he  did  do,  the  grade 
of  his  crime  would  be  reduced  to  manslaughter. 
The  instructions  given  were  qtiite  as  favorable 
to  the  defendant  as  that  which  he  requested; 
and  the  fact  that  the  court  instructed  the  jury 
In  its  own  words,  and  declined  to  adopt  the 
language  of  the  counsel  to  the  same  effect, 
affords  no  ground  of  exceiUion.  Anthony  v, 
La^iisHVe  dk  N.  R  Co.  132  U.  S.  172  [33:  801]. 

The  other  instructions  to  which  the  defend- 
ant objected  are  not  subject  to  revi*»w,  he- 
rauKe  the  bill  of  exceptions  does  not  show  that 
he  excepted  to  them.  United  States  v.  Breit- 
Una,  61  U.  8.  20  How.  253  [15:  900], 

Judgment  ajjirmed. 


I  ♦JOnN  CADWALADEn,  C(>l]ectnr  of  [1 7  1 
Customs  for  the  District  ol  l*hiladelphi«. 
riff,  in  En., 

JOHN  E.  F.'  ZEH  et  au 

(See  S.  C.  Report<>r*8  ed.  171-179.) 

Rule  of  interpretation  of  Tariff  Act—  Tariff  A 
oflSSS — question  for  jury — fuarsay  evidence. 

1.  It  is  a  settled  rule  of  interpretation  of  the  stat- 
utes imposing  duties  on  imports,  that  if  words 
used  therein  to  designate  particular  Icinds  oi- 
cJasscs  of  goods  have  a  well  known  signitication 
in  our  trade  and  commerce,  different  from  tbeii- 
ordioary  meaning  among  the  people,  the  com- 
mercial meaning  is  to  prevail,  unless  Congress 
has  clearly  manifested  a  contrary  intention;  and 
that  it  is  only  when  no  commercial  meaninor  is 
called  for  or  proved,  that  the  commoa  meaning 
of  the  words  is  to  be  adopted. 

a.  The  Tariff  i^ct  of  1883  contains  nothing  from 
which  it  can  be  inferred  that  the  word  **toyB**  Is 
used  therein  in  any  other  than  its  oommerclal 
meaning. 

8L  Upon  the  question  whether  certain  articles 
came  within  a  certain  class  named  in  a  Tariff  Act, 
the  comparative  weight  to  be  allowed  to  the  dif- 
ferent witnesses,  or  classes  of  witnesses,  was  a 
matter  for  the  consideration  of  the  Jury. 

4.  Where  the  question  was  whether  certain  arti- 
cles  come  within  the  designation  of  ^^toys,*'  as 
used  in  a  Tariff  Act,  testimony  of  witnesses  as  to 
what  each  of  them  was  told,  upon  inquirinir  for 
such  articles  at  a  large  toy  shop  in  Pbiludelphia 
Just  before  the  trial,  was  rightly  excluded. 

[No.  106.] 

Argued  Nov.  tS,  ISOS.     Decided  Jan.  8,  1S94. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  iVnnsyl- 
vania,  to  review  a  jud.i^ment  for  the  plaintiffs, 
John  £.  F.  Zeh  ei  oL,  against  John  Cadwala- 
der,  collector,  defendant,  for  an  excess  of 
duties  paid  upon  certain  imported  earthen- 
ware.    Affirmed. 

Statement  by  Mr.  Justice  Gray: 
This  was  an  action,  be^un  May  22,  1888, 
against  the  collector  of  the  port  of  Philadel- 
phia, to  recover  an  excess  of  duties  paid  un- 
der protest  upon  four  lots  of  earthenware, 
consisting  of  small  cups,  saucers  and  mugs, 
and  plates  five  or  six  iuches  in  diameter,  hav- 
ing upon  them  pictures  of  animals  and  of  other 
objects,  and  letters  of  the  alphabet,  imported 
by  the  plaintiffs  during  the  winter  of  1887-88, 
invoiced  as  tovs,  and  which  the  plaintiffs  con- 
tended shouldf  have  been  assessied  under  the 
clause  in  Schedule  N  in  the  Tariff  Act  of 
March  8,  1888,  chap.  121,  * 'dolls  and  toys, 
thirty-five  per  centum  ad  talorem;"  but  which 
the  collector  assessed  under  Schedule  Bof  that 
Act,  imposing  a  duty  on  **china,  porcelain, 
parian  and  bisque,  earthen,  stone  and  crockery 
ware,  including  plaques,  ornaments,  charms, 
vases  and  statuettes,  painted,  printed  or  gilded. 


NOTB.— -4.S  to  litn  of  United  States  for  duties, 
note  to  United  States  v.  &'jO  Ctiests  of  Tea,  6: 702. 

As  to  action  to  recover  hack  duties  paid  under  pro- 
test: protect,  how  made,  and  Us  effect^  see  note  Oree- 
ly  V.  Thomi>son,  13:  997. 
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or  otiiorwise  decorated  or  ornnmented  in  any 
iiuimivr,  sixty  pitr  ceotutn  ad  taloiem"  22 
Sijii.  ni  Fa  41)ri,  512. 

At  llie  trial,  one  of  the  plnintifTs  and  mnny 

•liirr  importers  and  sellers  of  cliinH  and  earth- 

rivvarc,  and  of  toys  and  fancy  gooils,  in  Phila- 

dilpi'.i.i,  called  aswiincsscs  for  the  pinintilfs, 

17  —  1    t«*<tilicd  that  there  was  a  class  of  goods 

in  tlicir  business,  made  of  earthenware,  and 

<on^is{in;»  of  cnps,  saucers,  mui^  and  plates, 

ronnncrcially  known  and  desiguatcl,  bought 

jind  void,  as  toys;  that  the  articles  in  question 

(snni|)ics  of  which  were  produced  by  the  plain- 

tilTs)  l)elon«:ed  to  that  class,  were  sold  at  six 

dolhirs  a  ^ross  or  fifty  cents  a  dozen,  and  were 

intended  for  children  to  play  with,  although 

they  could  be,  and  sometimes  were,  used  by 

children  to  drink  or  eat  from. 

The  defendant  called  as  witnesses  two  deal- 
ers in  china  and  earthenware,  who  had  been 
appr.'iTsers  in  the  custom  house,  and  many 
manufacturers  of  earthenware  at  Trenton  in 
the  state  of  New  Jersey,  all  of  whom  testified 
iliat  there  was  a  class  of  earthenware  goi»ds 
known  in  the  trade  as  toys,  but  that  the  articles 
in  question  did  not  come  within  that  class,  be- 
cause they  were  not  small  enough,  and  were 
fit  for  practical  use:  and  some  of  whom  testi- 
fied that  they  were  commonly  bought  and  sold 
as  cups,  saucers,  plates  and  mugs. 

The  defendant  offered  to  prove  by  one  of 
these  witnesses  that  just  before  the  trial  he 
called  at  the  toy  shop  of  Schwarz  in  Philadel- 
phia, and  asked  for  to}'  ware  like  the  articles 
in  question,  was  told  that  they  did  not  keep 
such  articles,  and  was  shown  lea  sets  of  a 
smaller  size.  And  he  offered  to  prove  by  an- 
other of  the  witnesses  that  about  the  same  time 
be  Till  led  at  John  Wanamaker's  establishment 
in  Philadelphia,  and,  upon  inquiry  at  the  toy 
department  thereof,  was  informed  that  the 
articles  in  question  were  not  sold  in  that  de- 
partment as  toys,  but  were  to  be  found  in  the 
regular  china  or  crockery  department,  and 
that  he  thereupon  went  to  that  department, 
and  WHS  shown  such  arti<  Ics.  The  court  ex- 
Huded  this  evidence,  and  the  defendant  ex- 
cepted to  its  exclusion. 

The  only  other  witness  for  the  defendant 
testified,  without  objection  by  the  plaintiffs, 
that  he  had  been  for  two  years  in  Mr.  Wana- 
maker's employ  as  assistant  manager  of  the 
crockery,  china  and  glass  department:  that  he 
knew  the  articles  in  question  in  his  business; 
that  they  were  known  to  the  trade  as  plates, 
cups,  Siiucers  and  mugs,  and  were  sr)ld  as 
''bild's  sets,  and  their  principal  use  was  to  eat 
and  drink  from;  that  the  business  in  his  de- 
partment was  not  large  in  those  articles:  and 
173|  *that  he  knew  nothing  about  a  toy  de- 
partment in  Mr.  Wanamaker's  establishment, 
except  by  passing  tbroueb  it. 

The  defendant  requested  the  coart  to  give  to 
the  jury  the  following  instructions: 

"1st.  If  you  believe  that  the  goods  in  ques- 
tion are  bought,  sold  and  used  as  earthen,  \ 
stone  or  crockery  ware,  and  not  as  toys,  then 
your  verdict  should  be  for  the  defendant. 

*'2d.  If  you  believe  that  the  articles  in  ques- 
tion on  March  8,  1883,  and  prior  thereto,  were 
commercially  known  and  designated  as  earth- 
enware, and  if  you  believe  that  they  were  not 
at  that  time  described  and  designated  as  toys. 


then  it  is  immaterial  how  they  have  since  been 
known  and  designated,  and  your  verdict 
should  be  for  the  defendant. 

**3d.  If  you  believe  that  the  articles  in  ques- 
tion are  known  as  earthenware  in  the  trade, 
and  are  chiefly  used  as  other  articles  of  earth- 
enware, stone  au<i  crockery  ware  are  used,  and 
are  not  chiefly  used  as  playthings  for  children, 
then  your  verdict  should  be  for  the  defendant. 

"4th.  The  circumstance  that  the  articles  in 
question  may  possibly  be  used  for  purposes 
other  than  household  purposes  is  not  controll- 
ing, and,  even  if  you  believe  that  sometimes 
they  are  incidentally  used  by  children  as  play- 
things, your  verdict  should  be  for  the  defend- 
ant if  you  believe  that  their  chief  use  is  for 
household  purposes  and  that  they  are  not 
known  as  toys  in  the  trade. 

"5th.  If  you  find  that  there  is  no  trade  desig- 
nation of  these  articles  as  toys,  then  the  ques- 
tion becomes  purely  and  simply  one  of  fact, 
viz:  what  is  the  predominating  use  to  which 
these  ai  tides  are  devoted,  and  if  you  believe 
that  thev  are  not  chiefly  used  as  playthings 
for  chililren,  then  your  verdict  should  be  lor 
the  defendant. 

"6ih.  If  you  believe  that  the  articles  in 
question  are  bought  and  sold  under  the  names 
of  a  cup,  saucer  and  plate,  and  not  under  the 
name  of  toys,  then  your  verdict  should  be  for 
the  defendant. 

"7th.  A  'toy'  is  an  article  used  exclusively 
for  the  amusement  of  children:  and  if  you  l>e- 
lieve  that  the  articles  in  question  are  chiefly 
used  by  children  otherwise  than  as  playtliinsfs, 
then  *lhey  arc  not  toys  within  the  mean- 1 1 14t 
ing  of  the  Tariff  Act,  then  your  verdict  should 
be  for  the  defendant;  provided  the  word  'toys' 
has  no  sptciaL trade  meaning. 

"8ih.  Upon  the  evidence  in  this  case,  the 
term  Moys'  should  not  be  given  any  technical 
or  particular  or  commercial  meaning,  but 
should  receive  its  proper  signification  and  nat- 
ural import;  and  if  the  articles  in  question  are 
not  'toys'  in  the  popular  and  general  sense  of 
the  term,  but  are  used  for  ordinary  household 
purposes,  like  other  articles  of  earthenware, 
and  if  such  use  is  predominating,  and  not  ex- 
ceptional, then  your  verdict  should  be  for  the 
defendant." 

The  court  gave  all  those  instructions,  except 
the  third;  declined  to  give  the  third,  because 
**if  they  were  denominated  toys  by  the  trade 
at  that  time,  then  it  is  unimportant  how  they 
were  used;"  and  instructed  the  jury  that  all  the 
subsequent  instructions  were  pn*dlcated  upon 
the  idea  that  the  jury  "do  not  find  this  term 
Uoy '  to  have  a  trade  signification."  To  this 
instruction,  as  well  as  to  the  refusal  to  eivethe 
third  instruction  requested,  the  defendant  ex- 
cepted. 

The  court  further  instructed  the  Jury  that 
the  signification  of  the  term  "  toys,"  in  com- 
mon speech,  embraces  only  such  things  as  are 
primarily  intended  for  the  entertainment  and 
amusement  of  children;  thai  "the  term  *toy.s' 
used  in  the  statute,  is  to  receive  the  signifiea- 
tion  ordinarily  attributed  to  it  in  common 
speech,  unless  the  evidence  shows  that  it  has  a 
different  trade  signification,  that  is,  that  it  is 
differently  used  and  understood  when  applied 
to  such  merchandise  by  those  engaged  in  com- 
merce respecting  it,  and  had  such  different 
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^igDificArlon  at  the  date  of  the  statute  in  1883:" 
ibnt,  if  it  bad  such  differcDt  siguidcation  io 
ira«le  and  commerce,  the  statute  must  be  un- 
ierstooil  as  usi'd^  the  term  in  that  sens'":  that 
tbe  evidence  seemed  to  put  beyond  doubt  (bat 
Ibe  term  bad  a  well  understood  trade  si^nitica- 
tinn,  in.'is!:;ucb  us  tbc  witnesses  on  boili  sides 
lestified  that  at  and  before  tbe  date  of  tbe  stat- 
ute it  was  in  common  u«camou;r  those  engaged 
iu  ihis))r:inrb  of  commerce,  and  diifeied  only 
as  res|)ected  the  scoiK*  of  its  application;  and 
cc»iicluded  the  instructions  to  tlie  jury  as  fol- 
lows: ••  If  you  find  (hat  tbe  tehn  in  question 
17l>!  has  Ji  well  *known  trade  si !rn if i cation 
(bad  ur  ihc  date  of  tbe  statute)  and  that  these  ar- 
tirles  fnl]  within  it,  vour  verdict  miisi  be  for  tbe 
plaioiilT,  no  mutter  whether  tbe  trade  designa- 
tion seems  to  you  to  be  leasonablc  or  not.  If 
jTou  do  not  so  find,  your  verdict  must  be  for 
the  defendant." 

To  tln»se  passaj;eR  of  tbe  ins; ructions  given, 
which  are  above  printed  in  quotation  marks, 
the  defeiidniil  ex< eptid.  and,  after  verdict  and 
jiidirtiK'nt  for  tbe  plaintiff,  sued  out  this  writ 
of  en  or. 

Mr  Edward  B*  Whitney,  for  plaintiff  in 
in  error: 

Tbe  alleged  commercial  designation  does  not 
l^overn  the  common  meaning  of  the  word  "toy" 
in  the  present  case. 

Maddork  v.  Matfone.Ai  Fed.  Rep.  882;  Maj'l- 
lard  V.  Lairrenre,  57  U.  8.  10  How.  251  (14: 
llSr,);  CrecnUafv,  Goodrich,  101  U.  S.  278  (25: 
845);  S-Ztwiider  v.  Barney.  118  U.  8.  64m28: 
1130);  ^>^cman  v.  Arthur,  109  U.  8.  132(27: 
»83);  Cochran  v.  Schdl  (  ''Barber  v.  Srhrir) 
107  U.  8.  617  (27:  490);  Ihinier  v.  Sef<cU,  4 
Blat'  hf.  32b;  Dehorest  v.  Lawrence,  54  U.  S. 
18  How.  27«  (14: 145);  Uedden  v.  HMard,  149 
U.  8.aiC(;{7:7C3). 

Pr<*;uinp»ively  the  trade  meaning  is  tbe  col- 
loquial ni'^anirig. 

6Vfaw  V.  Arthur,  103  U.  S.  597  (26:  525). 

A  commercial  designation  is  one  species  of 
4-on»mercial  usage.  It  is  neces.sary  that  tbe 
u*«a^  should  be  ceneral  and  certain. 

Lnitcd  ^^fntes  v.  liiichanan,  49  U.  S.  8  How. 
«8.  102  (:2:  997,  1004);  Oelricka  v.  F</rd,  64  U. 
8.23  How.  49(10:534). 

Foreign  usages  cannot  he  appealed  to. 

KUi^'tt  V.  .s>rartwout,  35  U.  8.  10  Pet.  137, 
151  (9:  373,  ^78). 

It !;» the  right  of  the  manufacturer  to  testify 
upon  the  question  of  trade  siirnlfication. 

Erhardt  v.  Bnllin,  55  Fed.' Rep.  908. 

It  is  a  settled  rule,  in  the  interpretation  of 
statutes  of  this  description,  to  consirue  tbe 
language  adopted  by  (he  legislature,  and  par- 
ticularly in  the  denomination  of  articles,  ac- 
cording to  the  commercial  understanding  of 
tbe  terms  used. 

Dieckerhoff  v  Robertson,  44  Fed.  Rep.  leO; 
Arthur  y.Afornfton,  96  U.  8.  108  (24:  764); 
Arthvrv,  Uhey,  96  U.  8. 112  (24. 1%^);  Arthur 
V.  Butterfield,  125  U.  8.  70  (31:  643). 

While  (be  u.sage  of  retaileis  is  entitled  to 
less  weight  than  that  of  jobbers,  nevertheless 
it  is  of  some  weight  in  tbe  sol u lion  of  tbe 
problem. 

Tbe  rule  against  hearsay  is  not  fully  appli- 
cable to  questions  such  as  that  at  bar. 

Ohe  Hundred  IScefityFite  Baskets  of  Oham- 

161  V.  &  U.  8.,  Book  88. 


pnf^nev.  Untted  States  {"CliguoVs  Champagne^*) 
70  U.  8.  3  Wall.  114  (18;  116),  Three  Hundred 
Ba»kct8  of  Champagne  v.  United  Sfatft  (*  Fen- 
ncriftiin*8  Champagne")  70  U.  8.  8  Wall.  145 
vl8:  121);  Whitney  v.  Thacher,  117  Mass.  523; 
nine  v.  Stahh*attan  H,  Co.  15  L.  R.  A.  591, 
132  N.Y.  477;  Chaffee  ▼.  United  States,  85  U. 
8. 18  Wall.  516(21:908). 

Mr.  Frank  P.  Prichard*  for  defendants 
in  error: 

Tbe  Charge  of  tbc  court  upon  tbe  question 
of  commercial  designation  was  in  exact  ac- 
cordance with  the  decisions  of  (his  court. 

Robertson  v.  Salomon,  130  U.  8.  412  (32:  995); 
nedden  v.  Richard,  149  U.  8.  346  (37:  763>. 

The  word  **toy8"mu8i  uc  considered  as  h 
word  of  special  description  limiting  the  oper- 
ation of  all  the  general  clauses  of  the  Tariff 
Act. 

Solomon  v.  Arthur,  102  U.  8.  208  (26: 147); 
llartranft  v.  Meyer,  135  U.  8.  287  (34:  110); 
American  Net  <fc  T.  Co.  v.  Worthington,  141 
U.  8.  468  (85: 821);  Arthur  v.  Zimmerman,  96 
U.  8.  124(24:  770);Hartrar^  v.  Lan,/fetd,  125 
U.  8.  128  (31:  672);  Robertson  v.  Edethoff,  132 
U.  8.  614  (83: 4^7);  Cadualaderv.  Wanamaker, 
149  U.  8,  532(37:837). 

Mr.  Justice  Gray  delivered  tbe  opinion  of 
tbe  court: 

Tbe  question  in  this  case  is  whether  four  in- 
voices of  small  earthenware  cups,  saucers, 
mugs  and  plales.  having  upon  them  letters  of 
tbe  alphabet  and  figures  of  animals  or  tbe  like, 
are  to  be  cla.ssed,  under  tbe  Tariff  Act  ot  lb83, 
as  *'  toys,"  subjeci  to  a  duty  of  thirty  five  per 
cent,  or  as  "eartbernware,  decorated  or  ora- 
mented  in  any  manner,"  subject  to  a  duty  of 
sixty-five  per  cent  ad  valorem. 

The  jury  were  instructed  that  Ibe  word 
"  toys."  in  common  speech,  means  playthings 
for  children;  that  tbe  worti  was  to  have  that 
meaning  in  this  case,  unless  tbe  evidence 
showed  that  at  tbe  time  of  the  passasre  of  the 
Tariff  Act  it  bad  a  different  trade  signification; 
that  is,  that  it  was  differently  used  and  under- 
stood when  applied  to  such  merchandise  by 
those  engHged  in  commerce  respecting  it;  and 
that,  if  it  then  had  a  well  known  trade  signifi- 
cation, tbe  slalute  must  be  understood  as  usine 
It  in  that  sense.  The  principal  exception  of 
the  defendant  is  to  ibis  last  instruction.  Tbe 
words  *•  trade"  and  **  commerce"  was  evident- 
ly used  throughout  tbe  instructions  requested 
and  those  given,  as  including  both  domesiio 
and  foreign  traffic  in  this  country. 

*The  instruction  excepted  to  was  in  [176 
accordance  with  the  uniform  current  of  decision 
m  Ibis  court.  It  has  long  been  a  settled  rule  of 
interpretation  of  the  statutes  imposing  duties 
on  imports,  that  if  words  used  therein  to  desig- 
nate particular  kinds  or  classes  of  goods  have 
a  well  known  signification  in  our  trade  and 
commerce,  different  from  theirordinary  mean- 
ing among  tbe  people,  the  commercial  mean- 
ing is  (o  prevail,  unless  Congress  has  clearly 
maiiifesled  a  conirary  intention;  and  that  it  (s 
only  when  no  commercial  meaning  is  called 
for  or  proved,  that  Ibe  common  meaning;  of 
the  words  is  to  be  adopted.  Re  Ttt>o  Hundred 
Chests  of  Tea,  22  U.  8.  9  Wheat.  480,  438  [6: 
128.  129 1;  7'yng  v.  OrinneU,  92  U.  8.  467  [28: 
788];  MUUr  t.  ButterJUid,  125  U.  8  70  (.&V. 
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648];  RobertBon  T.  Salomon,  130  U.  S.  413.  415 
[82:  995,  996];  American  Net  cfe  Tmne  Co.  v. 
Worthington,  141  U.  S.  468 [35:  821];  TopUtzv, 
Eedden,  146  U.  8. 252  [86: 961];  Nix  ▼.  lleddea, 
149  U.  8.  804  [37:  745.]  Among  the  words  to 
which  this  rule  has  been  applied  are  '*  refined 
•ufcar/'  Barlotd  v.  United  states,  82  U.  8.  7 
Pet.  404  [8:728];  "sugar*' and  " syrup/' United 
States  V.  lie  Casks  of  Sugar,  88  U .  8.  8  Pet.  277 
re: 944];  "wool"  and  '-worsted."  EUiott  v. 
Bwwrtwout,  85  U.  8. 10  Pet.  137  [9:  878>;  "  cot- 
ton bagging,"  Curtis  v.  Martin,  44  u.  8.  8 
How.  106  [11:  516];  "  silk  veils."  Arthur  v. 
Harrison,  96  U.  8.  108  [24:7641;  "bar  iron, 


Worthington  y,  Abbott,  124  U.  8.  484  [81:4941; 
••furniture  finished,"  BeddenY.  Richard,  149 
U.  8  346  [87:  763J. 

I^one  of  the  cases  dted  in  behalf  of  the  col- 
lector have  any  tendency  to  shake  this  rule; 
but  all  of  them  depended  on  special  proyis- 
ions  of  the  statutes. 

The  case  of  MaUlard  t.  Lawrence,  57  U.  8. 
16  How.  251  [14:  925],  which  was  much  relied 
on,  arose  under  the  Act  of  July  80, 1846.  chap. 
74,  imposing  a  duty  of  thirty  per  cent  on 
^'clothing  reader  made,  and  wearing  apparel 
of  every  description,  of  whatever  material 
composed,  made  up  or  manufactured  wholly 
or  in  part  by  the  tailor,  sempstress  or  manu- 
facturer;" and  a  duty  of  twenty  five  per  cent 
on  "manufactures  of  silk  or,  of  which  silk 
shall  be  a  component  material,"  and  on  "manu- 
factures of  worsted,  or  of  which  worsted  shall 
be  a  component  material."  9  8tat.  at  L.  45. 46. 
It  was  because  of  the  peculiar  language  of  the 
first  of  those  clauses,  making  the  designed  ob- 
ject and  actual  use  of  the  thin^  the  sole  test, 
177]  that  this  court,  affirming  the  *judg- 
ment  of  the  circuit  court  in  1  Hlatchf.  504, 
held  that  the  words  "wearing  apparel"  must 
be  given  their  natural  and  ordinary  meaning, 
and  that  evidence  that  shawls  of  silk  or  of 
worsted  were  not  known  in  trade  and  com- 
merce as  "wearing  apparel"  was  not  admis- 
sible to  show  that  they  were  not  included  in 
that  clause.  In  the  circuit  court,  Mr.  Justice 
Kelson  said  that  "this  phraseology,  for  the 
purpose  of  describing  a  dutiable  article,  was 
used  for  the  first  time  in  the  Act  of  1846,  and 
was  introduced  for  the  purpose  of  describing 
a  class  of  articles,  not  as  known  in  trade  and 
commerce  by  any  particular  appellation,  but 
by  the  actual  use  for  which  they  were  designed, 
and  to  which  they  were  adapted,  taken  in  con- 
nection with  the  fact  that  they  were  made  up 
or  manufactured  wholly  or  in  part  by  the 
tailor,  sempstress  or  manufacturer;"  and  that 
"Congress  intended  to  depart  from  the  com- 
mercial designation  as  the  test  to  determine 
the  description  within  which  the  duty  should 
or  should  not  be  charged,  and  to  leave  such 
determination  to  the  test  of  the  actual  use  of 
the  article."  1  Blatchf.  505.  And  Mr.  Justice 
Daniel,  in  delivering  the  judgment  of  this 
court,  said  that  it  must  be  understood  as  being 
the  intention  of  the  legislature  to  comprise 
"every  article  which  in  Us  design  and  comple- 
tion and  received  uses  is  an  article  of  wearing 
apparel,"  "no  matter  of  what  material  com- 
posed, either  in  whole  or  in  part,  or  bv  whom 
composed  or  made  up."  57  U.  8. 16  iftow*  260 
[14:  9291. 

Tho  decision  in  Ik  ForeH  v.  Lawrence,  64 
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U.  8.  13  How.  274  [14:  148],  was  an  applicn 
lion  of  the  rule  that  where  goods  of  a  partic- 
ular kind,  which  would  otherwise  be  compre- 
hended in  a  Class  described  by  a  term  having 
a  settled  commercial  signification,  have  been 
described  in  the  customs  laws  by  a  more  spe- 
cific designation  and  subjected  to  a  distinct 
rate  of  duty  from  that  imposed  upon  the  class 
generally,  they  are  taken  out  of  that  class  for 
the  purpose  of  the  assessment  of  duties.  See 
Seeberger  v.  Cahn,  137  U.  8.  95,  98  [34:  699, 
600],  and  cases  cited. 

In  Greenleafy,  Goodrich,  101  U.  8.  278  [25: 
845J.  and  in  Sdtmieder  v.  Barney,  113  U.  8.  645 
[28:  1130].  the  extent  of  the  decision  was  that 
the  phrase  "of  similar  description"  was  not  a 
technical  or  commercial  term;  and  that  while 
it  might  be  competent  to  *ask  mercbants[l  78 
and  importers  what  the  words,  in  the  Act  of 
July  14,  1862,  chap.  163  (12  Stat,  at  L.  558) 
"goods  of  similar  description  to  delaines"  were 
commercially  understood  to  mean,  they  could 
not  be  asked  whether  in  their  opinion  the  goods 
in  question  were  of  similar  description  to  de- 
laines. 

In  Cochran  v.  Schell  (''Barber  v.  SchdD  107 
U.  8.  617,  621  [27:  490,  492],  the  words  held 
not  to  be  affected  by  commercial  usage  were 
"all  manufactures  composed  wholly  of  cotton, 
which  are  bleached,  printed,  painted  or  dyed." 
Act  of  >ljirch  8.  1857,  chap.  98.  §  2  (11  8Ut 
at  L.  193).  That  designation,  as  observed  by 
Mr.  Justice  Blatchford,  speaking  for  this  court, 
and  following  the  decision  of  .1/r.  Justice  Nel- 
son in  Reimer  v.  Sc/tell,  4  Blatchf.  328,  was  a 
designation  of  articles  by  spocial  description 
of  quality  or  material,  as  contradistinguished 
from  designation  by  a  commercial  name. 

In  Newman  v.  Arthur,  109  U.  8.  182  [27: 
883].  the  decision  was  that  the  clear  meaning 
of  the  provisions  of  section  2504  of  the  Revised 
8tatutes,  fixing  the  rate  of  duty  on  manufact- 
ures of  cotton  by  a  clnssification  based  on  the 
number  of  threads  to  the  square  inch,  without 
reference  to  the  mode  of  counting,  could  not 
be  controlled  by  evidence  as  to  what  goods 
were  usually  bought  and  sold  by  the  couut  of 
threads. 

No  reason  is  shown  for  taking  the  present 
case  out  of  the  general  rule.  The  Tariff  Act 
of  1888  contains  nothing  from  which  it  can  be 
inferred  that  the  words  "toys"  is  used  therein 
in  any  other  than  its  commercial  meaning.  At 
the  trial  the  witnesses  on  both  sides  testified 
that  there  was  a  class  of  earthenware  goods 
commonly  known  in  trade  and  commerce  as 
toys.  They  differed,  indeed,  upon  the  ques- 
tion whether  these  articles  came  within  that 
class;  the  plaintiff's  witnesses  testifying  that 
they  did,  and  the  defendant's  witnesses  that 
they  did  not.  But  the  comparative  weight  to 
be  allowed  to  the  different  witnesses,  or  classes 
of  witnesses,  was  a  matter  for  the  consideration 
of  the  jury.  If  the  whole  testimony  in  the  case 
enabled  the  jury  to  determine  whether  the  arti- 
cles in  question  were  commercially  known  as 
toys,  their  commercial  designation  by  those 
carrying  on  the  business  of  dealing  in  them  was 
a  safer  test,  and  more  in  accord  with  the  appa- 
rent *intent  of  Congress,  and  with  the  [170 
rule  of  construction  judicially  established  in 
similar  cases,  than  to  leave  the  question, 
whether  "toys"  or  "earthenware"  was  the  fitter 
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Dame  for  theie  articles,  to  be  decided  by  tbe 
opiDioD  of  jurors,  based  upon  tkeir  personal 
koowledge  or  experience.  The  jury  bavinK 
been  distinctly  instructed  tbat  if  tbey  found 
that  tbero  ^as  no  trade  designation  of  these 
articles  as  toys,  and  that  they  were  not  chiefly 
used  as  playthings  for  children,  the  yerdict 
should  be  for  the  defendant,  the  defendant 
has  no  just  ground  of  exception  to  the  instruc- 
tions fiiven,  or  to  the  refusal  to  Instruct  as  re- 
quested. 

The  only  other  exception  argued  is  to  tbe 
exclusion  of  the  testimony  of  two  witnesses  as 
to  what  each  of  them  was  told,  upon  inquiring 
for  such  articles,  at  a  large  toy  shop  in  Phila- 
delphia just  before  tbe  trial.  This  testimony 
was  rightly  excluded.  Upon  the  question  of 
the  ordinary  meaning  of  the  word  '*toys,"  it 
was  irreleyant.  If  such  testimony  could  baye 
been  competent  under  any  circumstances  to 
proye  a  commercial  meaning  (which  we  do 
not  intimate)  it  certainly  bad  no  tendency  to 
proye  what  that  meaning  was  at  the  time  of 
tbe  passage  of  the  Act  of  1883. 

Judgment  affirmed. 


CAROLINE  80UTHW0RTH,  Executrix  of 
John  P.  South  worth,  deceased,  Appl., 

V, 

THE  UNITED  STATES. 

(Bee  8.  a  Reporter's  ed.  179-186.) 

Claim  against  ths  government — refusal  of  court 
to  approve  account  of  eommieeioner — right  of 
officer  to  compensation — services  rendered — U. 
8.  Bev.  titat.  g  1986. 

L  Although  the  majoiltude  of  a  claim  against  the 
government  for  the  services  of  an  ofiQcer  be 
■tartJing,  it  does  not  follow  that  a  demurrer  to 
tbe  petition  therefore  was  properly  sustained  or 
that  the  claim  can  rightfully  be  denied  by  reason 
of  the  mere  suspicion  of  wrong. 

t.  Tlie  refusal  of  the  court  to  approve  tbe  account 
of  a  circuit  court  commissioner  is  no  bar  to  an 
action  therefor  in  the  Court  of  Claims,  although 
such  refusal  may  be  a  matter  for  consideration 
Id  respect  at  least  to  the  good  faith  of  the  trans- 
action. 

t.  Tbe  right  of  an  officer  to  compensation  for  in- 
stituting criminal  prosecutions  does  not  rest  on 
tbe  fact  that  the  offense  was  stated  in  tbe  com- 
plaint with  such  precision  as  to  be  beyond  tbe 
reach  of  challenge.  It  is  sufBcient  if  tbe  com- 
plaint is  full  enough  to  clearly  inform  thede- 
ftadant  of  the  offense  with  wbicb  he  is  charged. 

i.  A  commissioner  does  not  guarantee  to  tbe  gov- 
ernment tbe  sufficiency  of  tbe  complaint  filed 
before  bim,  and  is  not  deprived  of  compensation 
tf  it  be  found  defective;  if  he  has  proceeded  in 
good  faith  to  render  the  services*  and  heard  and 
decided  the  criminal  charge. 

%,  When  tbe  defendant  is  arrested  and  examina- 
tion held  there  is  a  **  criminal  case,"  but  unless 
there  be  an  arrest  and  examination,  there  is  no 
'^case,**  within  the  meaning  of  U.  8.  Rev.  Stat. 
•  1981 

[No.  171] 

Argnsd  Dee,  16, 16, 1893,  Decided  Jan.  8, 189i. 

NonL— uls  in  extra  pay  or  compensation  to  officers, 
ise  note  to  United  States  v.  Macdanlel,  8:587. 

Am  to  mUiUieriaX  officer,  protected  in  the  execution 
Of  rsavHar  process^  see  note  to  Ersl^ine  v.  Hohnbach 
10:741 

161  U.  fk 


APPEAL  from  a  Judgment  of  the  Court  ol 
Claims,  dismissing  the  petition  of  John  P 
South  worth,  to  recover  of  the  United  States 
182,830.00  for  services  as  a  Circuit  Court  Com- 
missioner, for  the  District  of  Louisiana.  Be- 
versed. 
See  same  case  below,  19  Ct.  CI.  278. 

Statement  by  Mr,  Justice  Brewer: 
This  is  an  appeal  from  a  judgment  of  the 
Court  of  Claims.  The  action  was  commenced 
by  John  P.  Bouthwortb  on  December  16,  lb82. 
to  recover  the  sum  of  $82,830,  for  services  as 
a  circuit  court  commissioner  for  tbe  district  of 
Louisiana.  The  petition  alleged  that  during 
the  year  1876,  8283  complaints  were  made  to 
him  as  such  commissioner,  charging  certain 
persons  named  therein  with  the  violation  of 
section  5512,  Revised  Statutes;  tbat  on  such 
complaints  the  petitioner,  as  commissioner, 
duly  issued  warrants  against  tbe  persons 
named,  and  delivered  them  to  the  marshal  of 
the  district;  that  of  the  persons  named  in  these 
complaints  and  warrants  6903  were  not  found, 
and  1380  were  arrested;  tbat  of  those  arrested 
77  were  held  for  trial,  while  the  remaining 
1303  were,  on  examination,  discharged. 

The  complaints  are  stated  to  have  all  been 
in  this  form: 


*'Umited  States  of  ABisaicA. 


f* 


"District  of  Louisiana 
Parish  of  Orleans 


<i 


iana,   ) 

IS.     r 


— . .  having  been  duly  sworn,  each 

for  himself,  on  oath  says,  that  he  is  a  citizen 
of  the  state  of  Louisiana,  residing  in  and  a 
qualified  elector  of  said  parish  of  Orleans,  duly 
registered,  and  that  his  name  appears  as  a  reg- 
istered elector  or  voter  upon  the  registration 
books  of  said  parish  for  the  year  1876;  and  llu>y 
further  say,  each  for  himself,  that  they  have 
*madedue  and  dilli^nt  personal  inquiry  [18 1 

for ,  registered  upon  the  registration  book 

of  the ward  of  the  city  of  New  Orleans, 

No.  — ,  and  claiming  to  reside  at  No. 

street  in  said  ward  and  city;  and  that  said 

does  not  reside  in  said ward  or  parish  of 

Orleans  aforesaid;  tbat  therefore  said ,  on 

or  about  the  —  day  of ,  187-,  did  fraudu- 
lently obtain  registration  as  aforesaid  in  said 

ward  and  parish  as  stated,  as  an  elector 

in  said  ward  and  parish,  contrar^r  to  the  21st 
section  of  act  No.  155  of  the  session  of  1874, 
of  the  general  assembly  of  the  state  of  Louis- 
iana, and  contrary  to  and  in  contravention  of 
section  5512  of  the  Revised  Statutes  of  the 
United  States. 


[L.S.] 


"Sworn  to  and  subscribed  on  the  —  day  of 

— .  1876. 

••Jno.  p.  South  worth. 
United  States  Commissioner  of  the 
Circuit  Court  in  and  for  the  Dis- 
trict of  Louisiana,'* 

The  petition  further  alleged  tbat  tbe  peti- 
tioner, as  commissioner,  made  a  docket  entry 
of  all  tbe  proceedings  in  each  case,  as  required 
by  law,  including  therein  the  title  of  the  case 
with  the  name  of  the  defendant,  the  drawing 
of  the  affidavit  or  complaint  and  the  date  of 
the  same,  the  issuing  of  tbe  warrant  and  its 
date,  the  return  of  tbe  ot&oeT.XYift  %xt«iX%xA 
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exnminnHon  of  the  pcrpoo  charged  in  each  cnse 
^  here  an  arrest  was  niude,  tbe  number  of  onlhs 
administered  and  affidavils  filed,  and  that  he 
also  kept  full  and  correct  files  in  each  case  of 
all  tbe  papers  therein,  includinii:  afliduvits, 
warrants,  etc.;  that  lie  presented  Ids  account, 
duly  verified  by  bis  oath,  to  the  district  attor- 
ney of  said  district  of  Louisiana,  who  submit- 
ted tlic  same  in  open  court  to  tbe  district  court, 
and  the  court  passed  upon  the  same  by  ap- 
proving tbe  account  as  to  the  seventy-seven 
cases  iu  which  tbe  persons  arrested  were  held 
for  trial,  the  amount  of  which  was.  as  after- 
wards admitted,  paid  by  tbe  government,  and 
disallowing  and  refusing  to  certify  the  same 
as  to  tbe  otber  cases.  It  further  al]c2ed  a  pres- 
entation of  his  claim  to  the  proper  accounting 
182]  *ofllcers  of  the  United  States  for  set- 
tlement, and  their  refusal  to  allow  tbe  same. 

A  demurrer  to  this  petition  baving  been  sus- 
tained (19  Ct.  CI.  278)  tbe  plaintiff  amended, 
by  adding  allegations  to  the  effect  that  act  No. 
50  of  tbe  session  luws  of  tbe  general  assembly 
of  Louisiana,  for  the  year  1874,  required  a 
re<iistration  of  voters  for  tbe  election  in  1876, 
and  showing  in  a  general  way  tbe  facts  and 
circumstances  wbieb  justified  the  commission- 
er, as  claimed,  in  finding  that  tbere  was  prob- 
able cause  to  believe  that  offenses  bad  been 
committed,  and  in  issuing  tbe  warrants. 

A  demurrer  to  this  amended  petition  was 
thereafter  filed  and  sustained,  and  judgment 
rendered  dismissing  the  petition. 

Pending  the  proceedings  in  Ibc  Court  of 
Claims  tbe  petitioner  died,  and  tbe  suit  was 
revived  in  the  name  of  tbe  present  plaintiff, 
his  executrix. 

Section  5512,  Revised  Statutes,  is  in  chapter 
seven  of  tbe  title  '•Crimes."  By  section  1982, 
the  commissioners,  with  other  officers,  are  "au- 
thorized and  required,  at  tbe  expense  of  the 
United  States,  to  institute  prosecutions  against 
all  persons  violating  any  of  tbe  provisions  of 
chapter  seven  of  the  title  'Crimes,'"  and  by 
section  1986  tbe  commissioner  is  ^'entitled  to  a 
fee  of  ten  dollars  for  bis  services  in  eacb  case, 
inclusive  of  all  services  incident  to  tbe  arrest 
and  examination." 

Messrs.  Lewis  Abraham  and  Georg^e 
A.  King  for  apoellnnt. 

Messrs.  J.  E.  Dodge,  Assistant  Atty,  Oen„ 
and  James  II.  Aixon  for  api)ellees. 

Mr,  Jvstice  Brewer  delivered  the  opinion 
of  the  court: 

Tiie  magnitude  of  this  claim  is  startling.  If 
tbe  fa<  t  be,  as  stated  in  the  report  of  the  comp- 
troller, attached  as  an  exhibit  to  the  petition, 
that  these  complaints  were  filed  and  warrants 
issued  during  tbe  twelve  days  from  October 
26  to  November  6,  or  at  tbe  rate  of  about  seven 
hundred  a  day,  as  only  one  out  of  six  of  tbe 
persons  named  was  ever  found  and  arrested,  it 
183]  ^s  calculated  to  arouse  a  suspicion  that 
these  proceedings  were  not  bad  in  the  due  and 
orderly  administration  of  criminal  law,  and 
with  a  view  to  tbe  arrest  and  punishment  of 
offenders,  but  rather  for  tbe  sake  of  rolling 
up  a  pecuniary  claim  against  tbe  government, 
or  from  some  other  equally  dishonest  motive. 
But  it  does  not  follow  that  the  demurrer  was 
prnnerly  sustained  or  that  tbe  claim  can  right 


1  fully  Ixj  denied  by  reason  of  the  mere  susnfclon 
!  of  wrong.    If  tbere  bad  been  but  a  single  case 
I  before  the  commissioner  and  the  proceedings 
I  in  that,  as  stated,  be  sulficient  to  establish  a 
i  valid  claim  against  tbe  United  States,  then  tbe 
I  demurrer  ought  to  have  been  overruled,  for 
I  the  mere  multiplication  of  tbe  cases,  even  into 
the  thousands,  does  not,  as  a  matter  of  law, 
disclose  any  iller^ality.     Tbe  facts  attending 
tbe  prosecutions  should  be  fully  presented  in 
order  that  tbe  bona  fides  of  the  transaction 
may  be  determined.     We  pass,  therefore,  to 
consider  tbe  petition  as  though  it  ulleced  but 
one  ca*>'e  before  tbe  commissioner,  one  com- 
plaint filed,  one  warrant  issued,  and  one  party 
arrested. 

That  the  refusal  of  tbe  court  to  approve  the 
account  is  no  bar  to  tbe  action  is  settled  bj 
Uniied  States  v.  Knox,  128  U.  S.  230  [32;  465], 
although  such  refusal  may  be  a  matter  for 
consideration  in  respict  at  least  to  tbe  good 
faith  of  the  transaction.  United  States  "f,  Jo ms, 
134  U.  8.  483  [33:  1007]. 

It  is  insisted  by  tbe  government  that  the  com- 
plaint does  not  state  an  offense;  that  in  conse- 
quence there  was  no  foundation  for  the  issue 
of  the  warrant,  or  for  ttie  subsequent  proceed- 
ings, and  hence  that  there  was  in  law  no  case 
before  the  petitioner  as  commissioner.  We 
quote  from  the  brief  this  statement  of  the  al- 
leged defects: 

**It  is  not  alleged  that  tbe  accused  did  regis- 
ter; nor  that  be  had  no  lawful  right  to  register; 
nor  that  the  registration  books  upon  which  bis 
name  appeared  were  made  for  an  election  at 
which  a  Representative  in  Congress  might  be 
chosen;  nor,  indeed,  for  any  election  what- 
ever. 

"It  is.  of  course,  perfectly  clear  that  tbe  af- 
fiants do  not  pretend  to  .<wear,  as  to  fact^.  that 
accused  fraudulently  obtained  registration  con 
trary  to  law,  but  merely  to  express  *a  [  1  8-4 
conrlusion  from  tbe  fact  of  nouresidence  at  a 
certain  place." 

It  may  be  conceded  that  the  offense  is  not 
stated  with  the  fullness  and  technical  aeeuiacy 
lequiied  in  an  indictment,  butwedo  noithiuk 
that  tbe  complaint  can  be  treated  as  an  abso- 
lute nullity.  In  tbe  seventy-seven  cases  in 
which  the* parties  were  arrested  and  held  for 
trial  it  would  seem  that  its  suOiciency  was 
conceded,  for  tlie  account  therefor  was  allowed 
and  paid.  While  no  estoppel  isereated  by  the 
act  of  the  government  in  making  such  pay- 
ment, yet  it  is  significant  as  showing  that  no 
technical  accuracy  in  a  complaint  is  consid- 
ered essential.  Doubtless  the  defect  in  a  com- 
plaint may  be  so  great  as  to  suggest  a  lack  of 
good  faith  on  the  part  of  tbe  commissioner, 
but  it  would  be  placing  an  undue  burden  on 
such  officers  to  hold  that  their  right  to  compen- 
sation rested  on  the  fact  that  the  offense  was 
stated  with  such  precision  as  to  be  beyond  tbe 
reach  of  challenge.  It  is  sufiicient  if  the  com- 
plaint is  full  enough  to  clearly  inform  the  de- 
fendant of  tbe  offense  with  which  he  is  charged. 
It  was  well  said  by  the  supreme  coirt  of  Ala- 
bama, in  Crosby  V.  Hawthorn,  25  Ala.  223: 

"In  preliminary  proceedings  of  this  nature, 
which  are  usually  had  before  justices  of  the 
peace,  technical  accuracy  cannot  be  expected, 
and  is  not  required.  It  is  sufficient,  if,  giving 
to  the  language  employed  its  ordinarv  siguifi- 

u\  u.  s. 
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flcatlnn,  ihe  coorl  mvf  Kither  from  It  Ibat  an  rerto  IMb  peiitioa.    JudgmeDtwil),  Ibfrefore, 

ofleDM  kgainel  the  ciimiiial  law  baa  been  com-  be  reversed,  and  rhe  case  rem.iatled,  nilb  1d- 

milted    or    atlempted.     It    sucb    proci'ediags  Btninions  to  overrule  tbe  demurrer,  and  foi 

were  to  be  subjected  to  tbe  rigid  rulM  oF  chti-  furtlier  proceedings  In  cuofonnity  to  law, 
cteni,  and   all  the  coustltueDt  PlemeDlt  of  tbe 

ofleoBe  aougbt  to  be  inTealigated  were  required  

to  be  aet  forth  in  tbe  afOdavit  or  natrenl  nllh 

eeriainty,  the  admioUt/Blion  of  Ibc   eriminal  W.  L.   MILLER  bt  Al,,  Appt»., 

law  would  be  greall;  embarrassed,  and  offend-  e. 

S!hZ'i -'h?.h'^';h'i°nt'')Ifi'*'^h^')«M«'',hJ  THE  EAGLE  MANUFACTUKING  COM- 

tbe  baznrd  wbicb  tbe  justice   nbo  iHues,  the  PANY 
parly  who  procurea.  and  tbe  officer  who  eie 

cules  the  warrant  for  arrcslinp  them  would  ^     »  «  „      _    .     .  ,_™., 

Incur.      We  must  be  cod  lent  to  gather  Ihe  CBeeS.C.Heporleraed.  IBB-MB.) 
racRDing  of  tbe  psily  from  Ihe  Affidavit,  aod 

disregard  the  want  of  technical  accural;;  of  7\ee paUnU for  latM  invenlion—inMntion  eat- 

dewnjiiion."  eral  bs  former  pattnt — leparalt  intention — 

Tbeie  can  be  do  mistake  as  to  what  was  In-  pattnit  both  for  machine  and  manvfnetvrt — 

ISftMeni^cd  to  be'cbnrged  in  this  complaint.  improjxmenton  a  patent— later  patent— tplit- 

It  in  effect  alleges  that  tbedefendant  was  regis-  ling  invention— paterttt  eater  meant— tingle 

tered  upon  the  regislralioo  booka  or  a  named  element — aniieipation—Jirtt  inventor — inttr- 

ward,  and  registered  as  claiming  to  reside  at  a  ehangeabililff—pattnt  ttnttcipattit — tn/rinj/^- 

givpn  niimlvr   on   a  particular  street  in  that  ment, 
ward;  Ihal  he  did  not  reside  in  sucb  pince,  orio 

tbe  ward  or  parish  of  Orleans,  and  that,  there-  i.   two  valid  psteQis  for  the  mnie  lorentlon  <iu>- 

fore,  be  wasfraudulenlly  registered  in  viotatioQ  not  be  vranied  either  to  the  same  or  to  a  different 

of  a  speciQed  section  of  Ihe  atatuics.     Fruudu-  party. 

lent   regislraticn   la    the   crime  charged,   and  S.   NopaCent  cau  Iraue  for  an  Invention  aotuilly 

cbarf^d  with  particularity  of  section,  warj,  res-  covered  by  a  former  patent,  esiiecially  to  iba 

ideucc  claimed, and  section  of  the  slaiule  violat-  mme  patentee,  alt UouKb  Uie  temuof  ibeclalma 

ed.     Whether  a  parly  arreated  upon  a  warrant  mBrdiffer;in8uulicii»o  the  second  patent  isvuM. 

kaucd  on  such  complaint  could  be  dlschar^ied  3.    Where  theiwconiJ    paient  covers  mn'.lera   de- 

on  baU-a-t  corpus,  it  ia  unnecesaary  lo  deler-  arrlbed  In  tho  prior  pateut.  essentially  diatlnet 

nine.      KzparU  Waikine.  aSU.  S-STct  168-  and  (eperable  from  the  lovemion  eoreredlhere- 

>0a  [7:  650-653].     For  it  cannot  be  that  a  com-  ^- "°''  f  ^"f-"""*  ^^"""^J' '"  7'"'"'  ""' 

miB'inrier  guars nttea   to  Ihe  government   ihe  i     / li     i   i    ^  vl"^^  ^^'^    i  ..I[f"Ki?h'ti..  ™. 

-.   -          *  -    ,                 ,  ■    ..  5,  J  i_   ,        , .  4,    A  Mnffle  Invention  may  Include  bolh  the  ma- 

mfflciency  of  the  complaint  died  before  him,  ohlne  and  the  manufaoture  It  ereali's.  and    In 

•nd  iscunlled  to  no  compensation  if  it  be  found  sucb  csaea,  II  the  Inventions  an  resUy  aepata- 

defecllve.     If  he  has  proceeded  in  good  faith  .               ^__ 

to  render  aervirea  to  Ihe  goveroment,  acting  Note.— Fnr  vihai  gnlcnd  an  aranitHi  vhtn  de- 

■ponacompliirnt  manifestly  Intended  to  charge  dared  void,  tee  note  to  Eiansv.  Eaton.  tiOS. 

u   offense,  and,  Ibe  defendant  having  been  -*»  '"  vatenUibiiUi,  oj  Ini-eniiOTu,  see  uotea  to 

anesled  upon  such  complaint,  holding  an  ei-  ThompBon  v.  Uotoaolier,  i»  TMnd  to  Corn(n«  v. 

■minalion,  and  rendering  a  Judicial  deci-ion  burden.  U:  M3.                                         .   .   ^^ 

thereup.,n.-in   the  langLpe' of  the   siatule.  „„f '!"""r?^  ^       ^"^ 

"bel.rip^anddecidingoncri'min^charges,"he  ""^^^-.^ItS ;!d^;„(„««.i™,»rn,«Au«i™. 

taenlitled    lo  wmpensalion.     We   rooclu,  e,  ani.-ie>  <yr^n<l,<et,  ayxdi.r.<te^:vhen  lalltr  jM- 

therefore,  that  this  atlidavit  \»  not  so  defcclive  tti(«i.  see  note  to  Coming  v.  Bm-don,  »:«(«. 

a*  to  deprive  the  commissioner  of  a  right  to  At'to  InchitUna  jn-'Kc/t  and  i-roiWet  (iisauKpal- 

ootnpeusalion  for   services  rendered   In   good  eni.-iwpofiWepoieMM  (htre/or.see  note  toEvanav. 

(ailb  in  the  proceedings  founded  Ibereon.  Euton,  t:  «2i. 

It,  of  course.  caoBOt  be  tolerated,  in  the  ab-  At  to  irhat  rc/nutnaucoK«r,  see  note  to  O'ltelllr 

•mce  of  express  language,  that  compeni^al Ion  is  v.  Uorae.  l(i<OI. 

to  be  paid  when  Ibe  defendnut  Is  bound  over  At  to  ae»ianmc<it  liefon  imiing  and  reimilng  jmU 

fortrial,  and  not  when  he  is  discharct-d.     That  ™'-*  rw-'rdt.io;  ulttn  (owon.neiit  iramitcr.  uuiided 

when  Ihe  derendaul  is  orresied  and  examlna  '"^m'- •^  ?*»«  ^  Gaj  ler  v,  WiWer.  13:  fiW. 

lion  held  ibere  is  a  "criminal  case,"  ia  elear.  .-"„  '1^^^,  ^Tt^,,Zt^^^tiM^X.^,n^J'ii 

ftTt^^'^tT'i  :\."/"'"fn  '*^  ^i4-  ^V'^  wrsirusru."  mi  "'""''"'"■"""''"'' 

i'ii5<iar"Tf^  '"^  V.  P.'«^«"..  150  0.  8.  65  ^,  ,„  ^„^  ,„  ,nfri.,g,,^t  of  patent:  trOI, 

[K*69|,  That  unless  Ibere  bean  arrettand  ex-  doma9«,  seenoteto  hobbv.  Kmcmon.  18:ffi4. 

aminatlon,  there  is  no  'Tase"  within  Ibe  mean-  ^,ta  nota  triytnfnr  patera  riohls:  puTciuaer  be- 

uiKofsectionl98Sisequally  clear.  Theamouol  fore  maturUu.  see  note  to  Maudetllle  v.  Welch, 

allowe'l,  ten  dollars,  precludes  the  Idea  that  the  S:  87. 

mere  filing  of  a  complnint  and  issue  of  a  war-  That  prior  utt  or  xtte  of  invenlloa  rtnUeri  patent 

rant  is  sulTlcient.     And   the  langusge  of  the  uoW.  see  note  to  French  v.  Ciirter.W:  8W. 

«alule   fs  plain.     Tbe   allowance  is   "for  hi)  Auto  reissued  valtnte  lorinnenlinn^Klun  valU: 

wrrires  In  each  case,  Inclusive  of  all  services  '"■«'  "f  *™«-'  '"=''"■  "^  ■""«  *"  Natiouat  Meter 

locldenl  to  the  arrest  and  e«aminaIion."  Co.  v.  Yonkers  WiiterCnmr«.SI:M4. 

18»]     "It  follows  from  these  con  si  d  era!  ions  -*»'o«h^""«''^'^"<Wrtnofmtn(o/pa(nrf.rtnu 

U..t  a'rauae  of  action  -as  elated  as  to  the  ISOa  m,,"^  f  "{.^^/.^^'""^rr^rl^n/^SL   « 

<»r.inwhichtherewaBanBrresl.examl"ation,  „oto  ,o  linyerv.  Conpe.M:  lim.        ""    *"      " 

Md  discharge  of  the  defendant,  and  thai  ihe  .ds  (o  i«i(mte/or  UMJjm..  wi.enwiui,  aaenote  to 

Court  of  Claims  erred  Id  suatuniug  the  demur-  Smith  *.  WUtnuiD  Saddle  Co   31-  «A. 

Ul  11.8.  Vk\ 
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ble,  the  Inventor  may  bo  entitled  to  a  monoi>oly 
of  each. 

6w  An  inventor  may  make  a  new  improvement  on 
his  own  invention  of  a  patentable  character,  for 
which  he  may  obtain  a  separate  patent. 

6.  A  later  patent  may  be  sranted  where  the  In- 
vention is  cloariy  distinct  from,  and  independent 
of,  one  previously  patented. 

T.  A  pnrenteo  cannot  split  up  his  invention  for  the 
purpose  of  securinff  additionul  results,  or  of  ex- 
tending, or  of  prolongring  the  Itfe  of  any  or  all 
of  its  elemental  parts. 

8.  Patents  cover  the  means  employed  to  effect  re- 
sults. 

9.  A  single  element  or  function  of  a  patented  in- 
vention cannot  be  made  the  sub^t  of  a  separate 
and  subsequent  patent. 

10.  That  which  infringes  ft  patent,  if  later,  antici- 
pates it,  if  earlier. 

U.  Whore  an  invention  is  one  of  a  primary  char- 
acter, and  the  mechanical  functions  performed 
by  the  machine  are,  as  a  whole,  entirely  new,  all 
■ultscquent  machines  which  employ  substan- 
tially the  same  means  to  accomplish  the  same  re- 
sult arc  infringments,  although  they  contain  im- 
proveiueuts  in  mechanism. 

12.  The  intorchangeability,  or  non -interchange- 
ability  of  the  devices  of  two  patents  is  an  im- 
portant test  in  determining  the  question  of  in- 
fringement. 

18.  The  patent  No.  242,407,  dated  June  7, 1881,  to 
Edurar  A.  Wri^rht,  for  an  improvement  in  cultiva- 
tors, is  anticipated  by  patent  No.  222,767,  dat^'d 
Dec.  16.  1879,  to  the  same  person,  and  the  first 
claim  tliercof  is  also  anticipated  by  the  patent  of 
W.  P.  Brown,  No.  190.816,  dated  May  15, 1877.  for 
an  improved  coupling  for  cultivators. 

14.  The  patent  No.  232.767.  to  Edgar  A.  Wright, 
dated  Dec.  10. 1879,  is,  in  view  of  the  state  of  the 
art.  to  be  limited  and  restricted,  if  it  has  any  va- 
lidity at  all,  to  the  specific  spring  therein  de- 
scribed; and,  as  thus  restricted,  it  is  not  infringed 
by  the  cultivators  sold  by  defendant,  manufact- 
ured by  P.  P.  Mast  &  Co.  under  several  patents. 

[No.  143.  ] 

Argued  Dee.  11,  1£,  18DS.    Decided  Jan,  8, 

189i, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  Uoited  States  for  the  Southern  Dis 
tricl  of  Iowa,  in  favor  of  the  Eagle  Manufnct- 
uriog  Company,  as  assii^nee  of  two  patents, 
issued  to  Edprar  A.  Wri*rht  for  improvements 
io  wherl  cultivators,  and  sustaining  the  va- 
lidity of  bolb  patents,  and  holding  that  the 
defendants  W.  L.  Miller  et  al,,  bad  infringed 
the  same,  and  enjoining  the  defendants  from 
making,  using  or  selling  cultivators  containing 
the  patented  devices,  ^versed,  mth  directions 
to  dismiss  the  svit. 

The  farts  are  stated  in  the  opinion. 

Atessrs.  John  T.  Morg^an,  H.  A.  Toul- 
■sin  and  L,  T.  B*md,  for  appellants: 

The  inventor  of  a  device  is  entitled  to  all 
its  uses,  whether  all  are  mentioned  in  the  pat- 
ent or  not. 

Hoherts  v.  Ryer,  91  U.  8.  105  (28:  287); 
Heald  v.  Riee,  104  U.  8.  737,  7^5  (26:  910. 
916);  Stow  v.  Chicago,  104  U.  8.  547  (26:  816). 

When  a  claim  only  embraces  for  its  novelty 
A  feature  of  what  is  shown  in  and  covered  by 
another  claim,  it  is  void. 

Jdjnes  V.  Campbell,  104  U.  8.  856  (26:  786); 
McClain  ▼.  Ortmayer,  141  U.  8.  419  (35: 
800). 


Patents  cover  the  means  and  not  the  result. 

Fuller  V.  Yentzer,  94  U.  8.  288  (24:  108); 
Undervpood  v.  Gerber,  149  U.  8.  224  (37:  710). 

The  patent  is  void  if  the  described  result 
cannot  be  obtained  by  the  described  means. 

Mitchell  V.  Tiighman,  86  U.  8.  19  Wall.  287, 
297  (22:  125,  137);  Grouchy.  Speer.  1  Bann.  A 
Ard.  145,  147. 

Law  of  double  use.  The  thing  itself  which 
is  pateuied  must  be  new.  and  not  (he  mere 
application  of  it  to  a  new  purpose  or  object. 

Bfan  V.  timallwood,  2  Story,  408,  411; 
Tucker  v.  Spalding,  80  U.  8.  13  Wall.  458, 
455  (20:  515,  516);  Roberts  v.  Ryer,  91  U. 
8.  150-157  (23:  267-270);  Royer  v.  Roih^ 
132  U.  8.  201  (33:  322);  Pennsylcania  R.  Co. 
V.  /.ocomotire  Engine  S.  Truck  Co,  110  U. 
S.  490  (28:  222);  Blake  y.San  Franciico,  119 
U.  S.  679,  682  (28:  1070,  1(»71);  Aron  v.  Man- 
hattan R,  Co.  132  U.  8.  84  (83:  272);  St,  Ger- 
main V.  Brunswick,  185  U.  8.  227  (34:  122); 
Undenrood  v.  Gerb&r,  149  U.  8.  224,  229  (87: 
710,  712). 

The  ''discovery  of  a  new  use  for  an  old  de- 
vice does  not  involve  patentability." 

Grant  V.  WalUrr,  148  U.  8.  547,  556  (87:  559, 
557);  Ix>wcll  MJg.  Co.  v.  Gary,  147  U.  8.  628, 
637  .37:  307,  312);  Blake  v.  San  Francisco,  118 
U.  8.  679  (28:  1070);  Stephenson  v.  Brooklyn 
Cross-Town  R.  Co.  114  U.  8.  149  (29:  58). 

A  weight  operating  in  a  cultivator  to  accom- 
plish the  same  purpose  as  a  spring  in  a  cul- 
tivator, is  the  equivalent  of  a  spring. 

Gill  V.  Wells,  89  U.  S.  22  Wall.  1.  29  (22: 
699,  711);  Woodbury  Patent  Pinning  Maeh, 
Co.  V.  KeiVi,  101  U.  8.  479,  489  (25:  939, 
942);  Imhaeuser  v.  Buerk,  101  U.  8.  647.  656 
(25:  946). 

It  is  not  necessary  that  the  prior  machine 
should  have  been  actually  used  for  the  pur- 
pose contemplated;  but  if  it  is  capable  of  such 
use,  and  its  adaptation  to  such  be  within  the 
knowledge  of  a  mechanic  of  competent  skill, 
it  will  be  a  bar  to  the  validity  of  a  subsequent 
invention. 

Agawam  Woolen  Co,  v.  Jordan,  74  U.  8.  7 
Wall.  602  (19:  181);  Johnson  v.  Root,  1  Fish. 
Pat.  (^as.  360;  Chicago  dkN.W,R  Co,  v.  SayUi, 
97  U.  8.  563  (24:  1057). 

Wright's  readjustment  of  Brown  did  not  in- 
volve invention. 

Stow  V.  Chicago,  104  U.  8.  547,  550  (26:  816, 
817);  TuchT  v.  Spalding,  80  U.  8.  18  Wall. 
453,  455,  456  (20:  515,  516);  Roberts  v.  Ryer, 
91  U.  S.  150  (23:  267);  Phillips  v.  Page,  65  U. 
8.  24  How.  164  (16:  639);  fiaUton  v.  Smith, 
1 1  H.  L.  Cas.  223;  Swain  Turbine  dt  Mfg.  Co. 
V.  Ladd,  102  U.  8.  408  (26: 184). 

Claims  1,  2,  3, 4  and  6.  Wright's  1879  patent, 
and  1, 2.  3.  4  and  5,  Wright's  1881  patent,  said 
to  be  infringed,  set  forth  no  construction,  but 
describe  a  function.  Function  is  not  patent- 
able. 

Seymour  v.  Gsborne,  78  U.  8.  11  Wall.  516 
(20:  33);  Klein  v.  Russell,  86  U.  8. 19  Wall. 
433  (22:  116);  HailesY.  Van  Warmer,  87  U.  8. 
20  Wall.  353  (22:  241);  Brown  v.  Guild.  90  U.  8. 
23  Wall.  181  (23:  161);  Brown  v.  Do  vis,  116  V. 
8.  237  (29:  659);  Weir  v.  Morden,  125  U.  8.  98 
(31:  645). 

An  improver  who  effects  the  desired  result, 
in  a  better  manner,  has  no  claim  to  the  whole 
art  or  machine  improved. 

15 1  U.  S. 
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Burr  T.  Jhiryte,  68  U.  8.  1  Wall.  671  (17: 
66S);  Marormick  v.  Talcott,  61  U.  S.  20  How. 
406  (15:  930) ;  Chicaqo  A  N.  Tf.  R,  Co.  v. 
SayUjt,  97  U.  8.  554  (24:  1053). 

Thin^8  are  not  Decessarily  equivalcDls  be- 
cause thev  produce  the  fame  result. 

Jirooki'v.  Fiske,  56  U.  8.  16  How.  219  (14: 
M8). 

Appellee  cannot  assert  or  maintain  that  the 
bend  and  inclined  planes  of  the  Wright's 
spring  are  immaterial. 

Vance  v.  Campbell,  66  U.  8.  1  Black,  427 
(17:  168);  Union  Water  Meter  Co.  v.  Desper, 
101  U.  S.  832  (25:  1024). 

The  scope  of  a  claim  cannot  be  enlarged  by 
laoguHgc  in  the  specification. 

Lehif/h  Valley  R.  Co,  v.  Mellon,  104  U.  8. 
112  (26:  639):  Western  EUctric  Mfg,  Co,  v. 
AnMonia  Brasi  dt  0.  Co.  114  U.  8.  453  (29:  212) 

The  test  of  interchangeabtlity  is  important 
and  off  en  decisive  of  infringement. 

Fuller  Y.  Yetitzer,  94  IL  8.  295  (24:  106); 
Sehf/macher  v.  Cornell  96  U.  8.  555  (24:  678) ; 
Pottee  Plow  Co.  t.  Kingman,  129  U.  8.  801 
(S2:  705). 

The  modes  of  operation  of  Wright's  and 
appellants'  springs  are  dififereut.  There  can 
lie  no  infringement  when  this  is  true. 

Walker,  Patents,  p.  263.  §  341;  Tale  rA>ck 
Mfg.  Co,  V.  Sargent,  117  U.  8.  873  (20:  950); 
Field  V,  DeVomeau,  116  U.  8.  187,  190  (29: 
696.  597). 

Wright's  elements  and  appellants'  elements 
are  all  diHerent  in  themselves,  and  in  their 
combined  relations.    No  infrin(;cment. 

Proutff  V.  RuggUi,  41  U.  8.  16  Pet.  836 
(10:  985). 

Appellant's  elements  or  parts  are  arranged 
diflferently  from  Wright's,  on  a  different  plan. 
This  avoids  infringement. 

Rrooki  V.  Fitke,  56  U.  8.  15  How.  212(14: 
065). 

Even  where  all  of  the  parts  are  the  same  ex- 
cept one.  which  differs  in  construction  and 
operation,  there  is  no  infringement. 

Proutyw,  Ruggles,  41  U.  8.  16  Pet.  836(10: 
985) ;  Eamea  v.  Godfrey,  68  U.  8.  1  Wall. 
78(17:  547). 

The  inventor  of  a  device  is  entitled  to  all  the 
uses  to  which  it  can  be  applied,  whether  such 
uses  are  mentioned  in  the  patent  or  not. 

tit4ne  V.  Chicago,  104  U.  8.  547  (26:  816) ; 
Underteoodv.  Gerber,  149  U.  8.  224  (87:  710)! 
MiUer  v.  Bridgeport  Brass  Co.  104  U.  8.  850 
(26:  783). 

Mr.  Qeorige  H.  Christy,  for  appellee: 

The  second  patent  is  not  void  on  account  of 
the  prior  issue  of  the  first. 

Discretion  must  be  left  to  the  Patent  Office 
at  to  the  number  of  patents  to  be  issued. 

Bennett  v.  Fowler,  75  U.  8.  8  Wall.  448 
(19:  482) ;  McKay  v.  Dibert.  5  Fed.  Rep.  590. 

It  is  common  practice  to  issue  several  pat- 
ents for  different  features  of  an  invention,  and 
It  it  is  also  common  practice  to  embrace  them 
In  one  patent. 

Suffolk  Mfg.  Co,  v.  Hayden,  70  U.  8.  8  Wall. 
815  (18:  76);  Brotm  v.  Ouihl  90  U.  8.  23  Wall. 
181,  227(23:  161,171);  Seteall  v.  Jon^s,  91  U. 
8.  190  (23:  279);  Bates  v.  Coe,  98  U.  8.  48 
(86:  74);  Oarratt  v.  Seibert,  98  U.  8.  75,  77 
(25:  84,  85) ;  McCombv.  Brodie,  1  Woods.  153; 
Wheeler  ▼.  MeCarmiek,  11  Blatchf.  884;  Mc- 


MiOan  v.  Rees,  1  Fed.  Rep.  722;  McKay  r. 
Libert,  5  Fed.  Rep.  688;  Oraham  v.  MeCor- 
mick^  11  Fed.  Rep.  859;  Vermont  Farm  Mneh, 
Co.  V.  Marble,  19  Fed.  Rep.  807;  Cafin  v, 
Wong  Town  On,  19  Fed.  Rep.  424. 

Where  the  entire  invention  consist  of  a  par- 
ticular device  separate  patents  cannot  be  pat- 
ented for  the  separate  uses. 

Combined  Patents  Can  Co,  v.  Lloyd,  11  Fed. 
Rep.  153;  Pattee  v.  Moline  Plow  Co,  9  Fed. 
Rep.  821. 

To  afford  the  necessarjr  protection,  there 
must  be  separate  claims,  either  in  the  same  or 
separate  patents. 

Gill  v.  Wells.  89  U.  8.  22  Wall.  24  (22:  710); 
Brown  v.  Quud,  90  U.  8.  23  Wall  224  CiS: 
170. 

Combinations  which  produce  different  func- 
tions are  difterent,  even  though  the  devices  in 
both  are  the  same. 

Rwrell  V.  Lindsay,  118  U.  8.  97.  103  (28; 
906.  908). 

The  principles  or  rules  of  law  applicable  to 
the  facts  under  the  issue  of  infringement  are 
so  well  known  that  a  brief  reference  to  adju- 
dicated cases  will  suflSce. 

McComb  V.  Ernest,  1  Woods,  195;  Shaver  t. 
Skinner  Mfg.  Co.  80  Fed.  Rep.  70;  Ilat  Sweat 
Mfg.  Co.  V.  Davis  Setting  Mach.  Co,  82  Fed. 
Rep.  408;  Consolidated  Bung  Apparatus  Co.  v. 
Schoerittofen  Brew.  Co.  28  Fed.  Rep.  428; 
Kirk  V.  Dubois,  33  Fed.  Rep.  252;  Wtre  Book 
Sewing  Machine  Co.  v.  Sierenson,  11  Fed.  Rep. 
155;  Western  EUctric  Mfg.  Co.  v.  Chicago 
Electric  Mfg.  Co.  14  Fed.  Rep.  691;  Wnrd  v. 
Grand  Detour  Plow  Co.  14  Fe<i.  Rep.  690. 

An  equivalent  which  involves  invention, 
and  is  patentable,  is  nevertheless  an  infringe- 
ment. 

CUmgh  v.  Oilbert  A  B,  Mfg.  Co.  106  U.  8. 
178  (27:  138) ;  Tilqhntan  v.  Proctor,  1C2  U.  S. 
708  (26:  279) ;  Cochrane  v.  Deener,  94  U.  8. 
780  (24:  139) ;  Potter  v.  Stewart,  7  Fed.  Rep. 
218. 

The  rearrangement  or  reorganization  of  old 
elements,  so  as  to  produce  a  new  result  or  a 
more  effective  result,  is  evidence  of  invention 
and  patentable. 

Clongh  V.  Gilhert  cfe  R.  Mfg,  Co.  106  U.  8. 
166(27:  134);  Sei/mourv.  Ohhorne,  78  D.  8.  11 
Wall.  517  (20:  33) ;  Webster  Loom  Co,  v.  Ihg- 
gins,  105  U.  8.  589  (26:  1180). 

An  invention  is  in  reality  a  mental  result,  a 
conception  of  the  mind,  which,  however, 
must  be  expressed  in  material  embodiment  to 
be  patented. 

Smith  V.  Nichols,  88  U.  S.  21  Wall.  118  (22: 
667) ;  Bisrhoff  v.  Wethered,  76  U.  8.  9  Wall. 
815  (19:  830);  Woaster  v.  Blake,  8  Fed.Rep.4H3. 

Where  the  prior  art  contains  nothing  sug- 
gesting this  conception  to  the  skilled  mechanic* 
it  does  not  affect  its  patentability. 

Crandallv.  Parker  Carriage  Goods  Co.  20 
Fed.  Rep.  851;  Adams  cfe  W.  Mfg.  Co.  v.  Rath- 
bone,  26  Fed.  Rep.  262;  Bogart  v.  Binds,  20 
Fed.  Rep.  149. 

The  making  of  a  new  device  with  similar 
functions,  usually  requires  invention. 

Consolidated  Bung.  Apparatus  Co,  v.  Woerfe, 
29  Fed.  Rep,  449;  Wisner  v.  Grant,  7  Fed. 
Rep.  485:  Mowry  v.  Whitney,  81  U.  8.  14 
Wall.  434(20:  85iB);;  Robertson  ▼.  Blake,  94  U. 
8.  728  (24:  245). 
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An  experimental  device,  dug  up  after  some 
one  else  bas  obtained  a  patent,  will  not  antici- 
pate. 

Fay  V.  All^n,  24  Fed.  Rep.  804;  PvtnamY, 
IloUenffer,  6  Fed.  Rep.  88S5;  Many  v.  Jaqger, 
1  Blatcbf.  383;  Philiipt  v.  Carroll,  23  Fed. 
Rep.  249;  Uvtchinson  v.  Rterett,  26  Fe'l.  Rep. 
531;   WcthereU  v.  Keith,  27  Fed.  Rep.  864. 

Mr.  Justice  Jackson  delivered  tbe  opinion 
of  the  court: 

The  appellee,  as  assignee  of  letters  patent 
No.  222,767,  da»ed  December  16, 1879,  and  No. 
242.497,  dated  June  7,  1881,  issued  to  Edfi:ar 
A.  VVriglu.  for  certain  new  and  useful  inn- 
prnvemeuts  in  wheeled  cultivators,  brought 
this  suit  against  the  appellants,  who  were  the 
defendants  in  the  court  below,  fur  the  alleged 
infringement  thereof. 

The"  defenses  made  in  that  court  were  that 
Wright  was  not  the  first  and  original  inventor 
of  the  improvements  described  in  tbe  patents; 
that  the  same  were  shown  and  descril)ed  in 
previous  devices  and  letters  patent,  set  forth  in 
the  answer;  that  the  invention  shown  in  each 
of  the  patents  in  suit  is  identical;  that  in  each 
the  supposed  improvements  relate  to  a  spring 
and  its  attachments;  that  the  function  and  oper- 
ation of  the  parts  is  exactly  the  same  in  each; 
that  one  or  both  of  the  letters  pasent  in  contro- 
versy were  issued  without  authority  of  law, 
and  therefore,  void;  that  in  view  of  the  slate 
of  the  art  at  the  daie  of  the  alleced  improve- 
ments of  Wright,  the  letters  patents  granted  to 
him  did  not  exhibit  any  pa'en'able  invention, 
and  for  that  reason  are  invalid;  that  the  (1e- 
fendan's  were  not  engaged  in  tbe  manufacture 
1 88]of  cultivators,  but  have  'sold  cultivators 
manufactured  by  P.  P.  Mast  &  Co.,  of  Spring- 
field,Ohio,  constructed  under  and  in  accordance 
with  various  letters  patent  owned  by  that  com 
pany:  that  'hey  sold  the  cultivator**  of  this 
company  without  notice  or  reason  to  suppose 
that  they  wcie  an  infringement  of  the  patents 
of  Wright,  and  that  they  do  not,  in  fact,  in- 
frmge  the  same. 

The  class  of  cultivators  to  which  the  Wright 
patents  in  question  relate  are  of  the  ordinary 
character  of  wheeled,  straddle-row  cultiva- 
tors, having  vertical  swinging  beams,  or  drag 
bars,  to  carry  the  shovels  or  plows,  suspendeci 
from  an  arch  or  frame,  mounted  on  two  wheels, 
a  tongue  fastened  to  the  frame  and  l)eam8Con- 
Dected  with  the  horizontal  portions  of  the  arch, 
which  serves  as  an  axle  for  the  wheels,  and 
surrounding  the  axle  on  each  side  a  pipe  box, 
to  which  the  beam  is  secured,  the  pipe  box  re- 
volving on  the  axle,  and  the  beam  carrying 
the  shovels,  adjusted  so  as  to  swing  up  or  down 
with  thf  pipe  l>ox,  according  to  the  direction 
ii  which  it  is  turned. 

The  patented  device  consists  of  a  round  steel 
rod,  or  wire  spring,  having  at  its  fixed  end  a 
coil  atiaehed  to  the  swinging  beam,  or  plow 
bars,  and  extending  from  the  coil  a  slightly 
curved  arm,  the  outer  end  of  which  terminates 
in  a  bend  or  shoulder,  from  which  the  rod 
continues  to  form  a  short  arm  terminating  in  a 
sharp  bend,  or  curl,  at  the  free  end  of  the 
spring.  This  spring  is  so  adinRled  that  the 
outer  or  free  end  thereof  bears  ticainst  the 
uniler  side  of  an  adjustable  grooved  roller,  fixed 
UT>on  an  outwardly  extending  arm  upoD  the 


upright  portion  of  the  axle.  This  sprinjr,  with 
its  adjustment,  is  intended  to  have  a  duplex 
action,  covering  the  double  effect,  of  either 
raising  or  depressing  the  beams  carrying  the 
shovels.  Tbe  curvature  of  the  spring  is  such 
that  as  it  moves  along  the  groove  of  the  roller 
it  piesses  against  the  latter  at  different  points 
of  its  periphery,  and  >herel)y  the  direction  of 
its  action  is  shifted  or  changed,  as  the  position 
of  the  swinging  beam  is  changed.  Such 
changes  in  the  direction  of  its  action  will  assist 
in  drawing  or  pulling  the  beam  upwards  in  a 
vertical  direction,  giving  it  incrensefl  leverage 
as  the  spring  is  moved  forward  in  its  bearings 
on  the  roller. 

In  his  original  application,  filed  May  28, 
1879,  Wright  fully  ♦described  his  im-  [180 
proved  device  for  use  in  connection  with  culti- 
vators and  claimed  for  it,  not  only  its  lifting 
and  depressing  action,  but  also  its  lifting  pow- 
er, which  increased  as  the  beams  were  raised. 

An  interference  with  other  pending  applica 
tions  being  anticipated  as  to  tbe  broad  claims 
of  tbe  invention,  the  application  was  divided, 
on  November  12,  1879,  for  the  purpose  of  ob- 
taining one  patent  for  the  lifting  and  depress- 
ing eCTect  of  the  spring  on  the  &ams,  and  an- 
other for  the  lifting  power  of  the  spring, 
increasing  as  the  beams  rise,  tbe  latter  being 
sought  upon  the  original  application,  while  the 
former  was  based  upon  the  divisional  applica- 
tion of  November  12.  1879.  Patent  No.  222,- 
767,  for  the  double  effect  or  duplex  action  of 
the  improved  spring,  was  granted  on  Decem- 
ber 16.  1879,  and  thereafter  on  June  7.  1881. 
patent  No.  242.497,  for  the  single  elTect  of  in- 
cteased  lifting  force  in  raising  the  plow  beams, 
was  granted,  after  interference  had  been  dis- 
posed of. 

The  court  below  sustained  the  validity  of 
both  patents,  and  held  that  the  defendants  in- 
fringed the  first,  second,  third,  fourth,  and 
sixth  claims  of  patent  No.  222,707,  and  the 
first,  second,  third,  and  fourth  claims  of  the 
patent  grante<l  June  7,  1881  (No.  242,497). 
The  complainant  waiving  an  accounting  for 
profits  and  damages,  a  final  decree  was  entered, 
enjoining  the  detendan's  from  making,  using, 
or  selling  to  others  to  be  used,  cultivators  con- 
structed and  operated  in  the  manner,  and  upon 
the  principle  described  in  the  letters  patent  in 
controversy.  From  this  decree  the  present 
apr>eal  is  prosecuted. 

The  appellants  assign  numerous  errors. which 
need  not  be  separately  noticed  and  considered, 
as  they  are  embraced  in  the  general  proposition 
that  the  court  erred  in  holding  thaltlie  patents 
sued  on  were  valid,  and  that  the  cultivators 
8<ild  by  the  defendants  infringed  the  same. 

In  the  specitication.  forming  part  of  the 
letters  paknt  222,767,  issued  December  16, 
18^9.  under  the  divided  application  filed  No- 
vemt)er  12, 1879.  the  patentee  states: 

"The  object  of  my  invention  is  to  give  the 
operator  mechanical  assistance  in  raising  and 
lowering  the  plows  without  inerferinir  with 
their  usiial  action  and  movement,  to  prevent  the 
*plows  from  rising  out  of  the  ground  ac-[  1 UO 
cidentallv,and  to  limit  their  descent;  and  to  this 
end  the  invention  consists  in  a  spring  which 
serves  the  double  purpose  of  lifting  or  holding 
down  the  plows  at  will,  as  may  be  required;  in 
so  constructing  and  applying  a  spring  that  it 

1:>1  V.  8. 


16»S. 


MiLLKB  V.  Eabia  MANUFACTURuia  Co. 


190-lUsi 


exerts  a  Irfllng  action  on  the  plow  only  nbc 
tbc  latler  U  raiseil  above  ite  usual  operative 
position;  lo  an  cooeiruFCiiig  and  applying  b 
■prin);  Ihtl  II  limlis  the  descent  of  the  pluw; 
■1)10,  ID  deinila  ol  minor  importance,  herein- 
ati«r  described. 

"Id  carrfine  out  ID7  invenlloD  the  ooe 
■prioK  muy  be  adapted  to  serve  all  or  either 
one  or  rnore  of  ibe  olflces  above  enumeraied, 
■nil  may  be  tnndifled  initatorm,  conslrurtiou. 
■nd  arranpemi-Dt,  a«  desired,  provided  lla  mode 
of  scilon  ia  re'aiiieil." 

II  fiirtlT  iiaied  ibat  the  Improved  springs 
may  l>e  nilached  to  elilier  the  plows,  as  shown 
In  lii;iiri's  1  and  2,  or  to  the  aile,  m  ebowo  in 


of  a  bolt,  H,  as  sbonn,  Ibe  free  end  of  the 
spring  being  at  ttae  same  time  seated  agninst 
the  under  side  of  Ibe  roller,  and  the  parts  so 
adjusted  Ibat  when  the  beam  is  in  Its  lower- 
most position  tbe  extreme  end  «  of  the  spring 
nill  bear  against  the  Front  of  the  roller,  and 
tbe  spring  be  under  a  strong  tension, 

"Where  the  beam  and  its  abovela  are  down 
in  an  operative  position,  so  that  the  shovels 
enter  tbe  ground,  tbe  portion  d'of  the  [193 
spring  bears  beneath  the  roller,  aa  shown  in 
Fig.  1,  and  serves  to  hold  the  beam  dono,  ao 
as  to  keep  the  shovels  in  the  ground,  but  at  the 
same  time  allows  ibemalimlted  Terllcal  move- 
meat  when  required. 

"Whenever  Uie  ahoTels  enter  to  the  full 
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Tbe  ttnprovements  are  described  in  the  sped- 
Qcniiuii  OS  follows. 

"As  shown  in  Figs.  8  and  8,  each  spring 
coii-is-i"  of  H  round  steel  rod  or  wire  hiiviiig  at 
tbc  lixcil  end  a  coil,  a,  anil  cxtcmliiig  from  the 
coil  a  loiij;  sligbily  curved  arm,  S."  I' 
end  ot  which  lerminiiles  in  a  shnrp  bend  or 
ilinuldiT,  e,  from  which  the  rod  continues  to 
foriu  a  short  arm,  rf,  Ibe  end  of  which  has  a 
slinrp  bend  or  ciitl,  e,  as  reprcsemed  Id  Figs.  3 
anil  3 

"IVhcn  the  spring  is  tn  be  applied  to  the 
plow  bci.m,  as  shown  in  Figs,  1  and  2,  I  first 
provide  the  upright  portion  ot  the  axle  with 
an  outwardly  extending  nrm  or  rod,  E,  carry- 
log  a  laterally  adjustable  grooved  roller,  P,  to 
terveasnbcariugfotthc  free  end  of  the  spring. 
TLe  coiled  end  of  the  spring  is  then  seated  in 
t  mcliil  bearing  plnle,  G,  wliicb  is  secured. 
riLNtlly  but  ■djus'.a'ilj  to  tbe  beam  by  meaiu  I 

t»l  i:.  s. 


depth  deMrod  tbe  end  «  of  (he  spring  eo- 
ciuiulets  ihe  roller,  ami  serves  to  check  the  de- 
scent and  to  suB]>cnd  tbe  beams. 

"When  the  beam  is  rnised  the  spring  coD' 
tinucs  to  urge  or  hold  them  down  until  (be 
bcnil  or  angle  e  of  Ibe  spring  passes  tbe  roller, 
whereupon  tbe  spring  ioBtHiitly  changes  its  ac- 
tion, and  lends  to  lift  Ibe  beam," 

Tile  speciticniion  then  proceeds  to  state: 

"I  am  aware  that  the  cultivator  plows  have 
here  I  oforesu  spent  led  wfaeoiu  sction  by  spring* 
which  exerted  little  or  uo  lifting  force  when 
the  shovels  were  lifted  above  tbe  ground,  and 
which  exerted  an  increasing  lifting  force  as 
the  shovels  descended. 

''1  am  also  aware  that  springs  actuated  by 
manna!  devices,  and  not  auloniatic,  have  been 
employed  to  force  cutlivator  shovels  into  tbe 
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bitberto  applied  a  spring:  Id  sucb  a  maoDer 
tbat  it  served  both  to  elevate  and  bold  down 
tbe  beam  or  shovels,  nor  tbat  any  one  bas  bus- 
peDded  tbe  beams  by  a  spring  wbicb  would 
lift  tbe  whole  or  tbe  greatest  part  of  the  weight 
to  tbe  highest  point  required,  and  still  permit 
an  easy  motion  of  tbe  shovels  in  the  ground 
with  little  or  no  tendency  to  rise  therefrom; 
neither  am  I  aware  that  any  one  has  ever 
caused  a  lifting  or  depressing  spring,  which 
permitted  a  movement  of  tbe  beam  and  shovels 
to  limit  their  descent. 

"I  therefore  claim  to  be  tbe  inventor  of  each 
and  all  of  said  features,  broadly  considered; 
and  it  is  obvious  that  they  may  be  changed, 
modified  or  altered  in  tbe  form  of  embodiment, 
as  desired,  it  being  obvious  to  tbe  skilled  me- 
chanic tbat  there  are  many  equivalent  ways  of 
securing  the  same  end  without  departing  ifrom 
tbe  limits  of  mv  invention. 

*'I  do  not  claim  in  tbe  present  patent  the 
broad  idea  of  a  lifting  spring  whicb  acts  with 
193]  increasing  force  as  the  beam*rises,  as  I 
have  made  the  same  the  subject  of  a  separate 
application  bearing  date  prior  hereto;  but, 

**Having  described  my  invention,  what  I  do 
claim  is — 

'*1.  In  combination  with  a  vertically  swing- 
ing beam  or  drag  bar,  a  spring,  substantially 
as  described  and  shown,  arranged  to  urge  tbe 
beam  downward  when  in  action  and  urge  it 
upward  when  it  is  lifted  above  the  operative 
position. 

"2.  In  combination  with  a  vertically  swing- 
ing beam  or  drag  bar,  a  double  acting  auto- 
matic spring,  substantially  as  described,  serv- 
ing tbe  double  purpose  of  holding  tbe  beam 
down  to  its  work  and  of  assisting  to  lift  it  when 
it  is  thrown  out  of  action. 

*'8.  In  combination  with  a  vertically  swing- 
ing beam  or  drag  bar,  a  spring,  substantially  as 
sbown,  adapted  to  exert  an  automatic  ppring 
action  upward  or  downward  upon  tbe  beam, 
according  to  the  position  of  the  latter. 

"4.  In  a  cultivator,  tbe  combination  of  a 
frame,  a  vertically  swinging  beam  or  drag  bar 
attached  thereto,  and  an  automatic  spring, 
•ubstaniially  as  described,  connected  with  one 
of  said  members,  and  arranged  to  urge  tbe 
beam  downward  while  the  latter  is  in  an  opera- 
tive position,  but  not  when  it  is  raised  above 
laid  pasltion.  .  .  . 

"6.  In  a  cultivator,  tbe  combination  of  a 
main  frame,  a  vertically  moving  beam  or  drag 
bar  connected  therewith,  and  a  sprincr,  sub- 
stantially as  described,  interposed  between 
said  parts  and  acting  vertically  upon  tbe  beam, 
said  spring  being  constructed  and  arranged  to 
pass  a  center  or  dead  point  as  tbe  beam  moves 
▼ertically,  and  in  passing  said  point  cease  or 
change  the  direction  of  its  action  on  the  beam." 

Tbe  second  patent.  No.  242.407,  issued  June 
7,  1881,  while  describing  in  both  the  specifica- 
tion and  tbe  drawings  tbe  same  invention  or  de- 
▼ice  covered  by  the  patent  of  December  16, 
1879,  attempts  to  limit  the  invention  and  pat- 
ent to  the  lifting  operation  of  the  springs,  in- 
creasing as  the  beams  are  raised.  The  speci- 
fication, forming  a  part  of  this  patent,  states 
that— 

"Tbe  invention  relates  to  tbat  class  of  ma- 
chines, generally  wheeled,  which  have  verti- 
cally swinging  beams  or  drag  bars  to  carry  tbe 
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*sbove1sor  plow  points;  and  the  object  of[  104 
tbe  invention  is  to  render  the  operations  of  the 
machine  easier  and  less  laborious  to  tbe  attend- 
ants by  applying  springs  thereto  in  such  man- 
ner that  they  will  assist  the  operator  in  raising 
the  beams  and  shovels  attached  thereto  from 
their  operative  to  their  inoperative  positions, 
and  this  without  having  the  springs  exert  any 
objectionable  lifting  strain  upon  the  beams 
when  the  latter  are  in  action. 

"To  this  end  tbe  invention  consists  in  apply- 
ing lifting  sprinc^  in  such  manner  that  they 
exert  upon  the  beams  a  maximum  power  or 
strain  when  the  latter  are  above  an  operative 
position. 

"The  spring,  operating  in  accordance  with 
my  improved  plan,  may  be  made  and  applied 
in  various  forms,  which  will  readily  suggest 
themselves  to  the  skilled  mechanic  without 
departing  from  tbe  limits  of  my  invention. 

''My  springs  may  be  arranged  to  sustain  tbe 
whole  or  any  desired  portion  of  the  weight  of 
tbe  beams  when  the  latter  are  raised,  and  they 
may  be  arranged  to  exert  a  slight  lifting  strain 
when  the  beams  are  in  action,  or,  if  preferred, 
arranged  to  cease  their  lifting  strain  entirely  at 
sucb  time. 

"The  essential  feature  of  my  invention  con- 
sists in  applying  a  lifting  spring  or  springs  in 
such  manner  that  they  do  not  increase  their 
liftins:  strain  as  the  beam  is  depressed,  the  con- 
struction preferred  being  such  that  the  springs 
exert  an  increased  lifting  action  as  tbe  beams 
rise  from  an  operative  to  an  inoperative  posi- 
tion. 

"I  am  aware  that  springs  have  been  applied 
in  various  ways  to  assist  in  lifting  the  beams 
in  this  class  of  machines;  but  in  all  cases  their 
arrangement  was  such  that  they  acted  with  an 
increased  lifting  strain  as  the  lieams  were  low- 
ered, the  consequence  of  which  arrangement 
was,  tbat  the  springs  exerted  their  greatest  up- 
ward strain  when  the  shovels  were  in  the 
ground,  at  a  time  when  it  was  desirable  tbat 
the  shovel  should  not  be  lifted,  and  on  tbe 
other  band  exerted  but  little  force  when  the 
beams  were  elevated,  and  when  it  was  required 
that  they  should  be  sustained  to  relieve  the 
operator.  This  old  action ,  it  will  be  seen,  is  tbe 
reverse  of  that  which  is  ^desired,  and  ihc[  1 95 
principal  object  of  my  invention  is  to  reverse 
the  old  mode  of  action  and  have  the  springs 
act  with  little  or  no  upward  strain  when  the 
shovels  are  in  the  ground,  but  with  a  strong 
upward  pressure  when  the  beams  are  lifted. 

"The  accompanying  drawings  illustrate  one 
manner  of  embodying  my  invention.  The 
springs  represented  in  the  drawings  are  adapt- 
ed to  serve  the  double  purpose  of  holding  the 
beams  down,  and  of  lifting  them,  or  assisting 
to  lift  them,  when  they  are  raised  above  an 
operative  position.  No  claim  is  made  in  tbe 
present  case  to  this  duplex  action  of  the  springs, 
nor  to  the  peculiar  form  or  arrangement  of  the 
springs,  otherwise  than  as  regards  the  feature 
of  exertinc  an  increasing  or  a  maximum  strain 
on  the  beams  as  tbe  latter  rise,  the  peculiar 
construction  of  the  spring  beino;  already  cov- 
ered in  a  patent  hitherto  granted  to  me. 

After  describing  the  drawings  and  tbe  oper- 
ation of  the  spring,  tbe  specification  proceeds 
as  follows: 

"While  it  is  believed  that  tbe  form  of  spring 
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reprcfonted  in  tbe  drawlnirs  is  preferable  to  all  I 
otlierA,  tbe  iuTcntioD  inclmiefi,  as  before  stated ,  ^ 
any  spriQic  00  oombiued  witb  tbe  l)eam  or  its 
equivalent  tbat  a  greater  or  stronger  lifting 
force  or  effect  is  exerted  upon  tbe  beam  when 
tbe  latter  is  above  the  operative  position  tban 
when  it  is  in  use;  or,  in  other  words,  tbe  in- 
vention includes  any  and  all  beam  liflinf^ 
springs  the  effect  of  which  is  lessened  or 
avoided  when  the  beam  descends  to  an  opera- 
tive position. 

'*  1  believe  myself  to  be  the  first  to  apply  a 
spring  in  such  manner  as  to  secure  the  above 
mode  of  action,  and  the  first  to  so  apply  a 
spring  in  such  manner  that  as  it  loses  tension 
It  acts  witb  an  increasing  force  or  effect  to  lift 
tbe  beam,  or,  in  other  words,  wiUi  an  effect 
which  is  not  lessened  by  the  decrease  in  the 
tension  of  the  spring  within  the  usual  limits  of 
<^*ration. 

"  Among  other  arrangements  which  may  be 
substitutea  for  tbat  shown  is  that  of  having  a 
radius  bar  or  link  introduced  between  tbe 
•prin^  and  beam  as  a  substitute  for  the  curved 
•pring  and  roller." 

Having  thus  described  his  invention,  the 
patentee  claimed — 

106]  **'l.  In  a  cultivator,  the  combination  of 
A  vertically  twinging  drag  bar  or  beam  and  a 
lifting  spring  which  acts  with  increasing  force 
or  effect  on  tbe  beam  as  the  latter  rises,  and 
vice  versa. 

"2.  In  a  wheeled  cultivator,  the  combina- 
tion of  A  vertically  moving  beam  and  a  b'fting 
•pring,  substantially  as  described,  whereby  an 
increasing  upward  strain  is  communicatea  to 
tbe  beam  as  tbe  latter  rises. 

"  8.  The  combination  of  a  wheeled  frame, 
a  vertically  moving  beam  or  drag  bar  attached 
thereto,  and  a  liftmg  spring,  substantially  as 
described,  which  exerts  a  greater  strain  or 
effect  upon  the  beam  when  the  latter  is  eJevated 
than  when  it  is  depressed. 

**  4.  Tbe  combination  of  a  vertically  moving 
beam,  a  lifting  spring,  and  a  shiftiDg  or 
changing  bearing  or  lulcrum,  whereby  the 
lifting  action  or  effect  of  the  spring  upon  the 
beam  is  increased  as  the  beam  is  elevated,  sub- 
stantially as  described  and  shown." 

It  is  not  deemed  necessary  to  make  a  sepa- 
rate analysis  of  the  respective  claims  allegea  to 
be  infringed. 

The  novelty  of  Wright's  invention  consists, 
as  held  by  tbe  court  Mow,  in  the  application 
of  a  double  acting  spring  to  assist  the  operator 
in  either  lifting  tbe  plow  beams,  or  tbe  plows 
attached  thereto,  or  in  sinking  them  deeper 
In  tbe  earth,  as  occasion  might  require,  while 
tbe  cultivator  is  in  service.  The  first  patent. 
issued  in  1879,  covered  both  the  lifting  and 
depressing  actions  or  operations,  while  tbe  sec- 
ond patent  covered  only  tbe  lifting  effect. 
Tbe  spring  device  which  was  desi^n^  to  ac- 
complish these  effects,  or  operations,  is  tbe 
same  in  both  patents.  The  drawings  in  each 
of  tbe  patents  are  identical,  and  the  specifica- 
tion in  each  is  substantially  the  same.  Under 
these  circumstances  can  it  be  held  that  tbe 
second  patent  has  any  validity,  or  must  it 
be  treated  as  having  been  anticipated  by  the 
grant  of  the  1879  patent?  If,  upon  a  proper 
consmiction  of  the  two  patents — which  pre- 
sents a  question  of  law  to  be  determined  1^ 


the  court  (fle/rW  v.  Rice,  104  U.  B.  749  [28:  914J) 
and  which  docs  not  seem  to  have  been  passed 
upon  and  decided  by  the  court  below— tbcT 
should  be 'considered  as  covering  the  [197 
same  invention,  then  the  later  must  be  de- 
clared void,  under  tbe  well  settled  rule  that 
two  valid  patents  for  tbe  same  invention  can- 
not be  granted  either  to  the  same  or  to  a  dif* 
ferent  party. 

Thus  in  Suffolk  Mfg.  Co,  v.  Bdyden,  70  U.  a 
8  Wall.  815  [18:  76],  it  was  held  that  when 
two  patents,  showing  the  same  invention  or 
device,  were  issued  to  tbe  same  party,  the  lat- 
ter one  was  void,  although  the  application  for 
it  was  first  filed,  thereby  deciding  tbat  it  is  the 
issue  date  and  not  tbe  filing  date  which  de- 
termines priority  to  patents  &ued  to  tbe  same 
inventor  on  tbe  same  machine. 

In  Jamei  v.  Campbea,  104  U.  8.  883  [£•: 
795],  tbe  court  say:  '*It  is  hardly  necessarr  to 
remark  that  a  patentee  could  not  include  in  a 
subsequent  patent  any  invention  embraced  or 
described  in  a  prior  one,  granted  to  himself,  any 
more  than  he  could  an  invention  embraced 
or  described  in  a  prior  patent  granted  to  a 
third  person.  Indeed,  not  so  well;  because  he 
might  get  a  patent  for  an  invention  before  pat- 
ented to  a  third  person  in  this  country,  if  1m 
could  show  tbat  he  was  the  first  and  original 
inventor,  and  if  he  should  have  an  interference 
declared.  .  .  .  If  he  was  the  author  of 
any  other  invention  than  that  which  thespeci* 
fication  describes  and  claims,  though  he  might 
have  asked  to  have  it  patented  at  the  same 
time,  and  in  tbe  same  patent,  yet  if  he  has  not 
done  so,  and  afterwards  desires  to  secure  it,  he 
is  bound  to  make  a  new  and  distinct  specifica- 
tion for  that  purpose,  and  make  it  the  subject 
of  a  new  and  different  patent"  When  a  pat- 
entee anticipates  himself,  he  cannot,  in  the 
nature  of  things,  give  validity  to  tbe  second 
patent. 

In  MoOer  &tf$  A  L,  Co,  v.  M09UT,  127  U.8. 
855  [82: 183],  it  was  held  tbat  a  patent  having 
issued  for  a  product,  as  made  by  a  certain 
process,  a  later  patent  could  not  be  granted 
for  the  process  which  results  in  the  product. 

In  McOreary  v.  Pennsylvania  Canal  Co,  141 
U.  8.  467  [85:  820],  it  was  held  tbat  where  a 
party  owned  two  patents,  showing  substan- 
tially the  same  improvement,  the  second  was 
void,  the  court  saying:  "  It  is  true  that  the 
combination  of  the  earlier  patent  in  this  case  is 
substantially  contained  in  the  later.  *If  [108 
it  be  identical  with  it,  or  only  a  colorable  varia- 
tion from  it,  the  second  patent  would  be  void, 
as  a  patentee  cannot  take  two  patents  for  the 
same  invention." 

In  Undervmd  v.  Qerher,  149  U.  8.  224 
[87:  7101,  it  was  ruled  tbat  where  a  patentee 
obtained  two  patents  on  the  same  day,  upon  ap- 
plications filed  on  the  same  day,  they  could  not 
be  treated  as  one  patent  with  two  claims,  and 
that  tbe  complainant  in  suing  upon  the  second, 
or  the  one  having  the  latest  number,  could  not 
use  the  first,  or  tbe  one  with  the  earlier  nam- 
ber,  to  help  sustain  the  action. 

In  Odiome  v.  Ametbury  Nail  Faotory,  % 
Mason,  28,  the  reason  for  the  rule  since  estab- 
lished by  the  above  cited  cases  was  stated  to 
be  that  tbe  power  to  create  a  monopoly  is  ex- 
hausted by  the  first  patent:  and  for  tne  further 
reason  that  a  now  and  later  natenl  for  tba 

ity 


ISS-^Ml 


BUPBBMB  COUBI  OV  THB  UmiTKD  StaTBS. 


Oct.  Tbhii* 


nne  iDTentioD  would  operate  to  extend  or 

CY>1ooff  the  monopoly  bcjond  the  period  al- 
wed  by  law. 

The  result  of  the  foregoing  and  other  aa- 
fhorities  is  that  no  patent  cud  issue  for  an  in- 
vention actually  covered  by  a  former  patent, 
eipecially  to  the  same  patentee,  although  the 
lermaof  the  claims  may  differ;  that  the  second 
patent,  although  containing  a  broader  claim, 
more  generical  in  its  character,  than  the  specific 
cbimi  contained  in  the  prior  patent,  is  also 
▼old;  but  that  where  the  second  patent  covers 
Blatter  described  in  the  prior  patent  essential- 
ly dbtlnct  and  separable  from  the  invention 
coTered  thereby,  and  claims  made  thereunder. 
Me  validity  may  be  sustained. 

Id  the  last  class  of  cases  it  must  distinctly  ap- 
pear that  the  invention  covered  by  the  later  pat- 
ent was  a  separate  invention,  distinctly  different 
and  independent  from  that  covered  by  the  first 
patent;  in  other  words,  it  must  be  something 
enbatantiallv  different  from  that  compre- 
hended in  the  first  patent.  It  must  consist  in 
eomething  more  than  a  mere  distinction  of  the 
bfeadth  or  scope  of  the  claims  of  each  patent. 
If  the  case  comes  within  the  first  or  second  of 
the  above  classes,  the  second  patent  is  abso- 
tatelv  void. 

It  Is  insisted  on  the  part  of  the  appellee  that 
"whether  this  invention  shall  be  protected  in 
190]part  of  its  features  by  one  *patent,  and  as 
to  the  rest  by  another,  or  shall  be  completelv 
pfotected  by  a  single  patent,  is  a  matter  which 
foncems  solelv  the  Patent  Office  and  the  in- 
ventor." Under  the  rule  announced  in  the 
foregoing  authorities  this  proposition  cannot 
be  eustained. 

The  second  and  principal  contention  of  the 
appellee  is  that  the  patent  of  1881  covers  a 
dvtinct  and  separate  invention  from  the  first, 
and  in  support  of  that  proposition  the  appellee 
nliei  upon  the  rule  announced  in  Oarratt  v. 
8e(birt,  98  U.  8.  77  [25: 85];  Sewall  v.  Jones,  91 
U.  8.  190  [28:2791,  and  AferriU  v.  Tetnnans,  94 
U.  8.  568  [24: 285].  These  cases  do  not,  how- 
ever, establish  the  appellee's  position. 

In  Oarratt  v.  Seioert  the  arrangement  for 
the  operation  of  the  device  in  tbe  second  pat- 
ent was  entirely  different  from  the  original 
patent  In  SeiaU  v.  Jones  it  was  held  that 
uere  might  be  a  patent  for  the  process  and 
one  for  the  product  luMeniUv.  TeoTnansii 
was  held  Uiat  where  a  patent  described  an  ap- 
paratus, a  process,  and  a  product,  and  the 
claims  covered  only  the  apparatus  and  the  pro- 
cess, the  law  provided  a  remedy  by  a  surrender 
cf  Uie  patent  and  a  reissue,  for  the  purpose  of 
embracing  the  product. 

▲  single  invention  may  include  both  the 
machine  and  the  manufacture  it  creates,  and 
In  such  cases,  if  the  inventions  are  really  sep 
arable,  tbe  inventor  may  be  entitled  to  a  mo- 
nopoly of  each.  It  is  settled  also  that  an  in 
ventor  may  make  a  new  improvement  on  his 
own  invention  of  a  patentable  character,  for 
which  he  maj  obtain  a  separate  patent,  and 
the  cases  cited  by  the  appellee  come  to  this 
point  and  to  this  point  only,  that  a  later  patent 
may  be  granted  where  the  invention  is  clearly 
distinct  from,  and  independent  of,  one  pre- 
viouslv  patented. 

It  clearly  appears  from  a  comparison  of  the 
fnro  jNitenta^  and  their  respective  specifications 


and  drawings,  that  the  first  function  or  objrct 
of  the  patent  of  1879,  relating  to  the  lifting 
power  of  the  spring,  is  identical  with  the  sole 
object  or  function  covered  bv  the  patent  of 
18^1,  and  that  the  improved  device  and  com- 
bination for  the  accomplishment  of  tbe  lifting 
operation  are  identical  in  both  patents. 

*The  invention  covered  by  the  first  [200 
patent,  as  stated  in  the  specification,  consists  in 
a  spring  which  serves  the  double  purpose  of  lift- 
ing or  holding  down  the  plows  at  will;  and  it  is 
further  stated  that  one  spring  may  be  adapted  to 
serve  all,  or  either  one,  or  more,  of  the  offices 
above  enumerated. 

The  patent  of  1879  thus  embraces  both  the 
lifting  and  the  depressing  effects  or  operations 
of  the  spring  device,  while  that  of  1881  seeks 
to  cover  only  the  increased  lifting  effect  of  the 
same  device.  The  first  patent  clearly  includes 
the  second.  No  substantial  distinction  can  be 
drawn  between  the  two.  which  have  the  same 
element  in  combination,  and  the  same  sprine 
arrangement  and  adjustmenw  to  accomplish 
precisely  the  same  lifting  effect,  increasing  as 
the  beams  are  raised  from  tlieir  operative  iioei- 
tions.  The  matter  sought  to  be  covered  by 
the  second  patent  is  inseparably  involved  in 
the  matter  embraced  in  the  former  pi  tent,  and 
this,  under  the  authorities,  renders  the  second 
patent  void. 

If  the  two  patents  in  question  had  been 
granted  to  different  parties,  it  admits  of  no 
question  that  the  last  would  have  been  held 
an  infringement  of  the  first,  for  the  reason 
that  the  patent  of  1879  just  as  clearly  includes 
as  a  part  of  the  invention  the  increased  lifting 
effect  of  the  spring  device,  increasing  as  the 
beams  are  raised,  as  that  disclosed  in  the  patent 
of  1881.  It  certainly  did  not  involve  patent- 
able novelty  to  drop  or  omit  from  the  patent  a 
claim  for  the  depressing  action  of  tbe  spring 
arrangement  which  might  be  effected  by  any 
mere  mechnnical  contrivance. 

This  view  of  the  case  is  sustained  by  tbe 
statement  in  tbe  specification  forming  apart  of 
the  patent  of  1881.  in  which  it  is  said:  "Tbe 
springs  represented  in  tbe  drawings  are  adapted 
to  serve  the  double  purpose  or  boldini;  the 
beams  down,  and  of  lifting  them,  or  assisting 
to  lift  them,  wben  tbey  are  raised  above  tbe 
operative  position.  No  claim  is  made  in  the 
present  case  to  this  duplex  action  of  the 
springs,  nor  to  tbe  peculiar  form  or  arrange- 
ment of  the  springs  otherwise  than  as  regards 
the  feature  of  exerting  or  increasing  a  maxi- 
mum strain  on  the  beams,  as  tbe  latter  rise, 
the  peculiar  construction  of  the  spring  being 
already  covered  in  a  patent  hitherto  granted  to 

me. 

*Tbis  statement  admits  that  the  pecu-  [20 1 
liar  construction  of  the  spring  device,  by  means 
of  which  the  lifting  effect  was  to  be  accomplish- 
ed, was  already  covered  in  a  patent  previously 
granted  to  the  patentee — referring  to  the  patent 
of  1879.  In  thus  admitting  the  existence  of  a 
prior  patented  device,  identical  with  that  de 
scribed  in  tbe  second  specitication  and  draw- 
ings, it  is  difficult  to  understand  upon  what 
principle  the  patentee  can  be  allowed  to  with- 
draw from  the  operation  of  such  prior  patent, 
one  of  its  distinct  elements,  and  make  it  the 
subject  of  a  second  distinct  patent.  It  is  not 
the  result,  effect,  or  purpose  to  be  accomplished 
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wbfcta  constitntes  inveDtioD,  or  eotftles  a  party 
to  a  pnteDl,  but  the  mecbanical  lueaDS  or  in- 
strument alt  Ilea  by  wbicb  the  object  sought  is 
to  be  attuincd,  but  a  patentee  cannot  so  split 
up  his  invention  for  the  purpose  of  securing 
additi(»nal  results,  or  of  extending,  or  of  pro- 
longing the  life  of  any  or  all  of  lis  elemental 
parts.  t*atenls  cover  the  means  employed  to 
effect  results.  Rubber  Tip  Pencil  Co.  v.  How- 
nrU,  87  U.  S.  20  Wall.  507  [22:414];  FuUer  v. 
YeNtzcr,  94  U.  8.  288  [24: 103]. 

The  prior  invention  covered  the  means,  and 
the  only  moans,  by  which  the  results  sought 
by  the  "patent  of  1881  were  to  be  accomplished, 
and  it  is  settled  that  the  patentee  of  such  prior 
device  would  be  entitled  to  all  of  its  uses, 
whether  descrilwd  or  not.  Ro}>ert8  v.  Ryer,  91 
U.  8.  150  [23:  267];  Stotoyi.  Chicago,  104  U.  8. 
647  [26: 8l0].  Under  these  authorities  a  sin.gle 
elenient  or  function  of  a  patented  invention 
cannot  be  made  the  subject  of  a  separate  and 
subsequent  patent,  and  it,  therefore,  follows 
that  this  increased  lifting  effect  of  the  spring 
device,  sought  to  be  covered  by  the  1881  patent, 
lieine  clearly  shown  and  described  in  thespeci- 
tiration,  drawings,  and  claims  of  the  1879  pat* 
eut.WRS  not  the  subject-matter  of  a  valid  patent* 

This  conclusion  is  in  no  way  afTect(>d  by  the 
reservation  attempted  to  be  made  in  thc'l879 
potent,  of  the  **broad  idea  of  a  lifting  spring 
which  acts  with  increasing  force  as  the  beam 
rises,"  for  the  reason  that  the  broad  idea  sought 
10  be  reserved  is  embodied  in  identically  the 
aame  mechanical  device  constituting  the  inven- 
tion and  covered  by  the  first  patent, which  com- 
pletelv  occupies  all  the  ground  that  was  reserv- 
ti02)  ed.  The  *spring  and  its  connecting  ap- 
paratus is  the  same  in  each  patent,  and  the 
•claims  of  the  first  covered  the  double  auto- 
matic action— t/;>»/j</rc7  or  downward.  There  is 
nothing  in  the  specification  or  claims  to  in- 
dicate that  in  the  first  patent  the  lifting  action 
ia  in  any  decree  slighter  or  weaker  as  the  bcfim 
rises  than  in  the  second  patent.  On  the  con- 
trary, Iwth  s|>ecifications  clearly  Indicate  that 
the  spring  device  acts  with  increasing  force  in 
each  patent  as  the  beam  rises. 

In  addition  to  this,  it  distinctly  appears  that 
every  claim  of  the  1881  patent  could  have  been 
properly  included  and  made  a  part  of  the 
claims  of  the  1879  patent.  With  the  exception 
of  the  first  broad  claim  of  the  1881  paten',  each 
of  the  other  claims  include  the  spring  device 
with  the  limi  ing  and  qualifying  words,  "sub^ 
stantially  as  described,"  and  by  virtue  of  its 
refcrenee  to  the  specification,  the  lifting  ele- 
ment of  the  spring  device  is  shown  to  be  the 
same  in  each  patent.  There  is  nothing  in 
either  patent,  or  the  specification  or  claims 
thereof,  to  indicate  that  there  is  any  greater  or 
stronger  lifting  action  in  the  one  than  in  the 
other.  It  is  thus  shown  that  one  and  the  same 
mechanical  device,  which  covers  the  entire  in- 
▼ention,  is  described  in  eaeh  of  the  patents: 
and  the  effort  to  secure  a  second  patent  on  one 
part  thereof  or  on  its  function,  after  such  part 
or  its  ac'ion  had  been  clearly  descrit)ed  and 
<x>vered  bv  a  prior  patent,  cannot  be  sustained. 

To  hold  under  these  circumstances  that  the 
first  and  second  patents,  in  respect  to  the  lift- 
ing effect  of  the  same  spring  device,  present 
distiDct  inventions,  or  that  l^th  are  valid  for 
the  same  invention,  would  involve  the  draw- 
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inff  of  distinctions  too  refined  for  the  practical 
administration  of  the  patent  law. 

But  aside  from  this  1879  patent,  we  think 
that  the  bn^ad  claim  of  the  1881  patent  is  clearly 
anticipated  by  the  patent  of  W.  P.  Brown,  No. 
190,816,  dated  May  15,  1877.  for  an  im])roved 
coupling  for  cultivators.  The  specilication, 
forming  a  part  of  this  patent,  states  that  to 
"render  the  manipulation  of  the  plows  or  culti- 
vators easy,  I  proviiie  an  arrangeiuent  whereby 
either  springs,  wciirhis,  or  the  draft  bar  may 
be  utilized  for  sustaining  a  part  of  the  weight  of 
the  said  cultivators,  when  they  are  lifted  from 
theirronnd  to  bo  hung  up  or  "shifted  laterally. 
*In  accomplishing  this  I  construct  the  [203 
pipe  box  with  a  hooked  arm  m  to  lock  the  pip>e 
box:  and  as  the  cultivator  beani  in  the  rear  is 
rigidly  attached  to  the  pipe  box,  by  the  stirrup 
or  sleeve,  the  spring  has  a  tendency  to  rock  the 
pipe  box  and  assist  the  driver  in  liftini^  the  cul- 
tivators." The  flat  curved  spring  device  shown 
in  this  patent,  with  the  link  or  arm  connecting 
its  free  end  with  the  plow  beam,  exerts  little 
or  no  force  when  the  drag  bars,  carrying  the 
plows,  are  in  an  operative  position;  but  when 
the  latter  are  raided  jtbove  their  normal  posi- 
tion, and  as  they  arc  lifted  the  spring  exerts  an 
increased  lifting  effect,  sufficient  to  suspend 
the  drag  bars  and  attached  shovels  in  the  air. 
While  differing  in  form  and  mode  of  attach- 
ment, this  Brown  device  clearly  anticipates  the 
first  broad  claim  of  the  patent  of  1881. 

It  admits  of  little  or  no  question  tha'  if  this 
Brown  patent  was  one  of  later  date  than  the 
Wright  patent  of  1881,  it  would  be  held  to  be 
an  infringement  thereof,  and,  under  the  au- 
thorities, •'that  which  infringes  if  later,  antici- 
pates if  earlier."  PeUrs  v.  Active  Mfg.  Co.  129 
U.  8.  530  [32:  738]:  Thatcher  TTeatinrj  Co.  v. 
Burtis,  121  U.S.  286,  295  [30:«42,  946];  Grant 
V.  Walter.  14^  U.  8.  647  [37:  r,.52j;  Gordon  v. 
Warder.  150  U.  S.  47 1 37:1*92];  Knappy.  Mortu, 
150  U.  8.  221  [37:  1059]. 

In  this  view  of  the  case  it  is  not  deemed  nec- 
essarv  to  determine  whether  the  C.  A.  Hague 
patent  No.  243,123,  of  June  21.  1881,  or  ihe 
Berlcw  &  Kissell  patent,  No.  260,447,  dated 
July  4. 1882,  anticipated  that  of  Wright.  The 
proofs  do  not  show  with  sufficient  clearness 
th.it  either  of  the^e  parlies  perfec'ed  and  put 
in  practical  operation  the  spring  device  incor- 
pora  ed  in  their  patents  prior  to  the  da'e  of 
the  invention  of  Wright.  The  proofs  show, 
however,  that  thev  were  experimenting — as 
was  Wright,— in  1870,  1877,  and  1878  wi'h 
springs  for  cultiva'ors,  but  the  evidence  tends 
strongly  to  show  that  they  did  not  perfect  any 
operative  device  prior  to  May  1,  1879. 

The  remaining  branch  of  the  case  turns  upon 
the  proper  construction  to  be  placed  upon  the 
1879  patent,  in  view  of  the  state  of  the  art  as 
illustrated  in  prior  devices  and  patents. 

The  Peter  Monaghan  patent,  No.  26,606, 
dated  December  *27,  1859,  for  an  ira  [204 
provement  in  cotton  cul'ivators,  contains  a  bow 
shaped  spring,  with  deflected  ends,one  of  which 
is  secured  to  the  cross  pieces  of  the  shafts,  while 
the  other  is  free,  and  is  in  contact  with  the 
frame  to  which  are  attached  the  shovels.  The 
sprin&r  shown  in  this  patent  is  of  such  con- 
struction and  location  as  to  exert  a  cons'ant 
lifting  effect  on  the  frame  carrying  the  shovels, 
and  when  the  operator  releases  the  handles  acta 
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automatically  in  lifting  the  frame  and  in  hold- 
ing the  plows  above  ihcir  operative  positioo. 

A  similar  flat  or  curved  spring  device  is 
•hown  in  the  A.  H.  AUisoo  patent,  No.  61,649, 
dated  Januarv  20,  1867,  for  corn  and  cotton 
cultivators,  where  one  end  of  the  spring  is  fast- 
ened to  the  cross  beam  of  the  main  frame, 
while  the  free  end  bears  and  raises  the  cross 
head  to  which  is  suspended  the  shovels.  The 
shovels  are  made  to  enter  the  ground  by  means 
of  a  lever  which  forces  the  beam  down,  and  by 
releasing  the  lever  the  springs  operate  to  raise 
the  shovels  from  the  ground,  and  suspend  them 
above  their  operative  position. 

In  the  H.  N.  Dalton  patent.  No.  95,487, 
dated  October  5, 1869,  for  an  improvement  in 
a  spring  for  a  gang  plow,  the  spring  is  coiled 
around  a  crank  azTe  upon  which  the  wheels  re 
Tolve  in  the  ordinary  manner.  The  coiled 
spring  is  of  such  strength  that  when  released 
by  the  lever  or  other  appliances  governing  it, 
the  axle  is  turned  by  the  force  o?  the  spring, 
thereby  raising  the  frame  to  which  the  plow  is 
attaclHHi.  One  of  the  objects  accomplished  by 
the  coiled  spring  is  to  enable  the  oj^erator  to 
lift  the  gang  plow  entirely  from  the  ground. 

Again,  a  spring  device  closely  resembling 
that  of  the  Wright  invention  is  shown  bv  the 
letters  patent  154,666,  dated  September  1, 1874, 
iasaed  to  Marquis  L.  Gorham,  relating  to 
wheeled  straddle  row  cultivators,  consisting 
of  an  improv  cd  device  by  means  of  which  shov- 
els are  li«'ld  aiud  adjusted  on  the  shovel  stand- 
ards. The  <levice  described  in  the  specification 
and  drawings  consists  of  a  spiral  regulating 

Sring,  in  connection  with  suspension  rods  and 
ag  beams,  so  constructed  as  to  suspend  the 
drag  burs  to  any  height,  or  regulate  the  depth 
at  which  the  shovels  or  plows  shall  work.  The 
suspension  rods  connected  with  the  spiral  spring 
205  (are  arranged  to  assist  in  ^raising  the  drag 
bars  for  the  purpose  of  elevating  the  plows  in 
a  fixed  position  when  turning  or  moving  the 
machine.  This  spring  device  is  connected 
with  the  beams,  and  by  means  of  screw  nuts 
may  be  contracted  so  as  to  regulate  the  height 
of  the  drag  bars  carrying  the  shovels.  The 
spring  device  in  this  patent  exerts,  automatic- 
ally, an  increased  lifting  force  as  the  beams  are 
raised,  or  elevated  above  their  operative  posi- 
tion. The  second  claim  of  that  patent  is  "the 
suspension  rods  d,  regulating  springs  g,  drag 
bars  t',  in  combination  with  hangers  e,  to  which 
they  are  attached,  substantially  as  they  are  de- 
scribed." 

In  addition  to  the  foregoing  spring  improve- 
ments in  cultivators,  and  like  implements,  let- 
ters patent  for  door  spring  devices  were  issued 
to  H.  S.  Frost  in  1867,  and  to  L.  A.  Warner  in 
August,  1875,  and  April,  1879,  which  have  au- 
tomatic horizontal  action  in  operating  or  clos 
ing  the  door,  corresponding  exactly  in  princi- 
ple, operation,  and  function  with  the  vertical 
action  in  the  Wright  spring  device.  These 
door  springs  and  their  adjustment  close  or 
open  the  door  just  as  the  dead  center  is  passed, 
other  in  an  outward  or  inward  direction.  One 
or  more  witnesses  testified  in  thiscHse  that  these 
door  spring  devices  could  readily  be  adapted 
to  cultivators  by  the  exercise  of  ordinary  me- 
chanical skill,  and  be  made  to  perform,  by 
change  in  position,  the  lifting  and  depre<^ng 
action  of  the  Wright  spring.     The  witness 
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Hague  stated  that  he  actually  so  applied  these 
door  springs  in  1877  and  1878.  We  need  not 
determine  in  this  case  whether  the  use  of  such 
springs  in  cultivators  is  analogous  to  their 
original  use,  so  as  to  form  anticipating  devices. 
They  show,  however,  the  state  of  the  art  in 
reference  to  spring  devices  for  producing  action 
in  different  directions. 

It  is  shown  in  the  testimony  that  the  spring 
device  described  in  Wri eh t's  patent  of  1879  in- 
terfered with  the  lateral  motion  of  the  beams, 
and  therefore  interfered  with  their  successful 
operation.  It  also  appears  that  the  spring  had 
a  constant  tendency  to  fly  off  the  wheel,  which 
compelled  the  adoption  of  a  loop  or  bail  (not 
described  as  a  part  of  his  device)  to  counteract 
such  tendency:  and  further,  that  the  springs 
were  ^subject  to  frequent  breakage,  so  [206 
that  their  use  was  discontinued  in  1883,  about 
which  time  the  appellee  commenced  the  use  of 
the  same  spring  aevice  as  that  employed  in  the 
cultivators  manufactured  by  P.  P.  Mast  &  Com- 
pany, under  the  patents  issued  to  Gardiner  & 
Downey,  No.  237.740,  February  15.  1881;  Ber- 
lew  &Kisse11,  No.  260,447,  July  4, 1882;  and  to 
J.  M.  Elder,  No.  222,891,  December  9,  1879, 
and  sold  by  the  appellants. 

The  form  of  spnng  as  shown  in  these  pat- 
ents was  substantially  adopted  in  18^3  by  the 
appellee,  on  the  theory  that  the  Wright  patent 
comprehended  all  forms  of  springs  for  accom- 
plishing the  upward  and  downward  action. 
The  use  of  this  substituted  spring  for  that  de- 
scribed in  the  patent  is,  to  some  extent,  ex- 
plained by  the  fact,  which  appears  in  the 
record,  that  Wright  obtained  letters  patent 
259,656,  dated  June  13,  1882,  for  certain  im- 
provements in  walking  straddle  row  cultiva- 
tors, the  specification  forming  part  of  which 
states  "that  the  invention  relates  to  an  im- 
proved manner  of  constructing  the  frame  and 
applying  the  springs  for  the  purpose  of  raising, 
or  assisting  the  operator  to  raise,  the  beams  or 
drag  bars,  the  springs  having,  in  some  cases, 
the  additional  function  of  holding  the  shovels 
to  their  proper  place  in  the  ground.  The  im- 
provement consists  mainly  in  providing  the 
frame  with  axles  capable  of  rotating  independ 
entlv  of  the  wheels,  coupling  the  wheels  di- 
rectly to  the  axles,  and  providing  the  axles 
with  arms  arranged  to  co  operate  with  a  spring, 
a  weight,  or  draft  device  to  which  the  team  is 
attached." 

The  spring  in  this  1882  patent  of  Wright's  is 
spiral,  encircling  a  rod, and  bears  upon  collars 
on  the  lower  enas  of  the  same.  This  rod  is 
pivoted  to  another  rod  which  is  firmly  fastened 
to  the  axle.  When  the  shovels  are  in  an  oper- 
ative position  the  sprinc:  performs  no  function. 
But  when  the  rod  attached  to  the  axle,  and 
pivotcfl  to  the  rod  upon  which  the  spring  is 
mounted,  is  thrown  off  its  center,  then  the 
function  of  the  spring  is  to  depress  or  elevate 
the  shovels,  just  as  the  pivoted  rod  connected 
with  the  springis  thrown  backward  or  forward. 
The  real  object  of  the  spring  is  to  raise  the 
shovels,  which  is  accomplished  by  slightly  ele- 
vating the  handles.  This  ^action  deflects[207 
the  straight  downward  pressure  of  the  spring  to 
an  angle  formed  by  the  bent  joint  between  the 
rigidly  attached  rod  on  the  axle  and  rod  encir- 
cled by  the  spring,  thereby  causing  the  axle  to 
revolve  forward.     When  the  spring  is  straight 
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and  in  a  vertical  line  with  the  axle  it  performs 
no  function  whatever,  just  precisely  the  sume 
as  with  the  door  spring  when  the  door  is  in  the 
neutral  position,  or  on  the  dead  center.  The 
form  of  this  spring,  and  its  mode  of  operation, 
is  identical  with  that  adopted  by  the  appellee 
in  1883,  in  place  of  the  original  spring  device, 
ahown  in  the  patent  of  1879. 

The  taking  out  of  this  patent,  covering  pre- 
cisely what  is  now  claimed  for  the  patent  of 
1879,  clearly  indicates  that  the  latter  patent  was 
not  supposed  to  extend  to  the  device  covered 
by  the  1882  patent,  which  is  not  distinguish- 
able from  the  prior  patents  issued  to  Gardiner 
A  Downey,  Bcrlew  &  Kissell,  and  J.  M.  Elder, 
under  which  P.  P.  Mast  &  Company  construct 
the  cultivators  sold  by  the  appellants. 

The  range  of  equivalents  depends  upon  the 
extent  and  nature  of  the  invention.  If  the  in- 
vention is  broad  or  primary  in  its  character, 
the  range  of  equivalents  will  be  correspondingly 
broad,  under  the  lit)era]  construction  which  the 
courts  give  to  such  inventions.  The  doctrine 
ia  well  stated  in  Marley  Setoing  Maeh.  Co,  v. 
LmjiMister  129  U.  8.  268  [32:715],  where  it  is 
aaid:  "Where  an  invention  is  one  of  a  primary 
character,  and  the  mechanical  functions  per- 
formed by  the  machine  are,  as  a  whole,  entire- 
ly new,  all  subsequent  machines  which  employ 
aubstantially  the  same  means  to  accomplish  the 
same  result  are  infringements,  although  the 
aubaequent  machine  may  contain  improve- 
ments in  the  separate  mechanism  which  go  to 
make  up  the  machine." 

Tested  by  this  rule,  and  in  view  of  the  prior 
devices  and  the  great  variety  of  springs  in  use 
previous  to  the  grHniing  of  bis  patent,  Wright 
cannot  be  treated  as  a  pioneer  in  the  art. 
Neither  can  he,  nor  his  assignee,  be  allowed  to 
invoke  the  doctrine  of  equivalents,  such  as  the 
courts  extend  to  primary  invention.s,  so  as  to 
include  all  forms  of  spring  devices  and  adjust- 
ments which  operate  to  perform  the  same  func- 
tion, or  accomplish  the  same  result. 
208^  *Again,  the  issuance  of  the  patents  to 
Qardmer  &  Downey,  Berlcw  &  Kissell,  and 
Elder  creates  a  prima  facie  presumption  of  a 
patentable  diiterence  from  that  of  the  Wright 

Sitent  of  1879.   Corning  v.  Burden,  56  U.  8.  15 
ow.  252  [14:6831;  Duff  v.  Sterling  Pump  Co, 
107  U.  8.  636  [27:  517]. 

"We  think  it  manifest,  from  the  prior  state  of 
the  art,  if  the  invention  covered  bv  his  patent 
of  1879  was  not  anticipated,  and  if  it  has  any 
validity,  that  it  must  be  limited  and  confined 
to  the  spe(  iflc  spring  device  which  is  described 
in  the  specification  and  shown  in  the  drawings 
forming  parts  of  the  letters  patent.  Being  thus 
limited,  there  is  clearly  no  infringement  in  the 
device  U9ed  by  the  appellants  or  their  princi- 
pals, P.  P.  Mast  &  Company. 

The  specific  device  descritJed  in  and  covered 
by  the  Wright  patent  could  not  be  used  in  the 
appellants'  combination,  nor  the  appellants' 
spring  in  the  appellee's  combination.  This  in- 
tercbangeability,  or  non  interchangeability,  is 
an  important  test  in  determining  the  ouestion 
of  infringement  Prouty  v.  Ruqgles,  41  U.  8. 
16  Pet.  336  riO:9S5]:  Brooks  v.  FUke,  56  U.  8. 
15  How.  212  [14:665];  Bkimay.  Godfrey,  68 
U.  8.  1  Wall.  78  [17:547]. 

In  respect  to  the  so-called  depressing  action 
of  the  spring,  when  the  drag  bars  and  shovels 
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are  lowered  to  an  operative  position,  it  ia  per- 
fectly manifest  that  little  or  no  effect  is  pro- 
duced in  that  direction,  for  the  reason  that  the 
downward  movement  of  the  shovels  is  limited 
and  more  greatly  restricted  than  the  upward 
movement  of  the  beams  or  drag  bars,  the 
range  of  movement,  in  other  words,  not  being 
in  the  downward  line  anything  like  that  in  the 
upward  direction  of  the  drag  bars.  Hence,  the 
depressing  effect  of  the  claim  is  of  no  practi- 
cal importance.  The  operator  holding  the 
handles  of  the  cultivator  is  not  assi«t^,  to 
any  appreciable  extent,  in  keeping  the  plows  in 
the  ground  by  the  depressing  action  of  the 
spring.  The  downward  action  or  position  of 
the  shovels  is  not  required  to  go.  and  does  not 
in  fact  go,  below  their  operative  position,  at 
which  point  the  spring  device  becomes  practi- 
cally inoperative. 

Our  couc1usi<«n  on  the  whole  case  is  that  the 
patent  of  1881  is  anticipated  by  that  of  1879; 
that  the  first  claim  thereof  is*anticipated[209 
by  the  Brown  patent:  that  the  patent  of  1879, 
in  view  of  the  state  of  the  art,  is  to  be  limited 
and  restricted,  if  it  has  any  validity  at  all,  to 
the  specific  spring  therein  descrit>cd;  and,  as 
thus  restricted,  it  is  clearly  not  infringed. 

We  are.  therefore,  of  opinion  that  the  decree 
of  the  court  below  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  dismiss  the 
blU;  and  it  is  accordingly  so  ordered. 


CHICAGO.   MILWAUKEE   &   ST.  PAUL 
RAILWAY  COMPANY.  Plff,  in  Err,. 

V. 

MARTIN  LOW^ELL. 

(See  S.  C.  Reporter's  ed.  209-221.) 

Contrihutori'  negligence — custom — disregard  of 
rule-- when  teiU  not  bar  recovery, 

1.  In  determiniofl:  whether  the  plaintiff  in  a  suit 
for  damagrcs  for  negliKeoce  was  so  cleariy  guilt  j 

Note.— J.»  to  enntrihtUory  neuligence:  imputed 
negligence:  negligcnee  of  parent  or  child  or  hus- 
hand  or  driver;  intoxication;  see  note  to  Union 
Pac.  R.  Co.  V.  Botsford.  35:  734. 

As  to  freedom  of  plaintiff  from  contrOnAtori/  nefh 
ligence,  necessary  to  entitle  him  to  recover,  see  note 
to  Stokes  V.  Saltonstall,  10:  115. 

As  to  damages  for  personal  injury  from  negliQence. 
see  note  to  Pennsylvania  Co.  v.  Roy.  26:  141. 

As  to  liability  of  railroad  companies  to  switehmsn 
or  lirakemen  for  injuries  while  coupling  cars;  91010" 
lion  of  rules,  see  note  to  Kohn  ▼.  McNulta,  87:  160. 

As  to  care  and  precautions  necessary  in  crossing  a 
radroad  track,  see  note  to  Continental  Imp.  Co.  v. 
Stead,  24:  408. 

As  to  when  railroad  or  other  corporations  are  lidhls 
for  punif.ive  or  exemplary  damc^es,  see  note  to  Lake 
Shore  &  M.  S.  R.  Co.  v.  Prentice,  87:  86. 

When  violation  of  rules  ujUI  or  loOI  not  relieve  car, 
rier  of  passengers  or  railroad  company  from  00" 
bility  for  damages  for  injury  to  the  passengers; 
duty  of  railroad  company  to  protect  passengen  or 
persons  on  trains;  sleeping  car, 

A  rule  requiring  pasMnfrers  to  remain  in  the  can 
provided  for  them,  and  prohibiting  them  to  ride 
in  an  express  car  or  other  place  of  increased  dan* 
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of  contributory  neffliflrence  as  to  entitle  the  de- 
fendant to  a  verdict,  Mic court  oi  review  is  bound 
to  put  upon  tbo  testimony  ilic  construction  mo^t 
favorable  to  plaintiff,  wltcro  the  vorJict  \sa8  for 
him. 

2,  One  has  a  rlfrbt  to  mal<e  use-  of  the  customary 
mode  of  allfrbting:  from  a  train  of  cars  and  of 
reacliing  his  home. 

t.  A  railway  company  docs  notdlscbarfcc  itsentire 
obliKation  to  the  public  by  n  notice  in  its  cars  of 
a  coriain  rule;  if  it  permit  the  rule  to  bo  irener- 
ally  disrctrarded,  andanHceident  occur,  the  com- 
pany cannot  rely  exclusively  upon  a  breach  of 
its  rule. 

4.  In  an  action  aerainst  a  railroad  company  for 
damuKOS  for  oegliffcnce,  proof  that  the  plaintitf 
violated  the  resrulations  of  tho  company  even 
without  the  excuse  of  a  coffcat  necessity,  will  not 
as  matter  of  law  debar  him  from  a  recovery. 

[No.   173.] 
Argued  Dee,  19,  180S.     Decided  Jan.  8,  1894. 

IN  ERHOU  to  the  Circuit  Court  of  IheUDit- 
ed  States  for  Ihe  District  of  Minnesota,  to 
review  a  judgment  for  the  plain  tiff,  Martin 
Lowell,  against  The  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company,  defendant,  for 
damages  for  personal  injuries  received  by  plain- 
tiff through  the  negligence  of  the  defendant. 
Affirmed. 

SUitement  by  Mr.  Justice  Bro^m: 
This  was  an' action  at  law  for  personal  in- 
juries received  by  the  plaintiff  Lowell  while 
crossing  the  track  of  the  defendant  at  Ridge- 


way  Rtatiou,  within  the  limits  of  the  city  of 
St.  Paul. 

It  appears  by  the  bill  of  exceptions  that 
the  following  facts  were  established  by  the 
eviilcnce : 

The  defendant,  on  the  17th  day  of  March, 
1889,  was  a  common  carrier  of  passengers  for 
hire,  and  was  on  that  day  opeiiitint^  a  rail- 
road between  St.  Paul  ami  Minneapolis.  One 
of  the  stations  on  the  road  was  Ridgewood 
Park,  within  the  corporate  li mi ts  of  St.  Paul, 
the  general  course  and  direction  of  the  road 
through  such  station  being  east  and   west. 

There  was  a  double  track  at  that  point  and 
for  some  distance  both  east  and  west  of  it. 
the  tniins  going  east,  or  towards  St.  Paul, 
moved  on  the  south  track,  and  the  trains  go- 
ing west,  or  towards  Minneapolis,  on  the 
north  track.  There  were  many  unscheduled 
trains — freight,  transfer,  and  wild  trains- 
moving  back  and  forth  on  the  tracks  both  day 
and  night. 

The  tracks  at  Ridgewood  Park  station  were 
about  nine  feet  apart;  the  passenger  trains 
were  run  on  schedule  time  b<aween  the  two 
cities,  and  passed  this  station ;  during  the 
day  tliere  were  many  trains  moving  on  both 
of  these  tracks;  between  the  hours  of  Dine 
and  eleven  in  the  evening  there  were  only 
two  passenger  trains  passing  Ridgewood  Park 
station,  one  going  east  and  the  other  going 
west;  there  were  no  trains  of  defendant 
scheduled  to  meet  at  Ridgewood  Park  sta- 
tion.    The  west  going  train,  upon  which 


^r  set  apart  for  another'  purpose,  is  reasonable. 
Florida  Southern  R.  Co.  v.  Hirst.  16  L.  R.  A.  631, 
au  Fla.  1.  52  Am.  &  En^.  R.  Chs.  400. 

A  pasengrer  who  rides  in  an  express  car  in  viola- 
tion of  a  known  rule  of  the  carrier,  even  with  the 
permission,  connivance,  or  knowledge  of  the  con- 
ductor of  the  train,  and  is  there  injured  through 
the  negrlifrenoe  of  the  carrier,  cannot  recover  if  he 
would  not  have  been  injured  had  he  remained  in 
the  puii»:en;^er  car  as  requii*ed  by  the  rules.  Florida 
Southern  U.  Co.  v.  Hirst,  miitra. 

Passengers  on  railroad  train<9  are  not  presumed 
to  know  the  rules  and  reirulations  which  are  made 
for  the  guidance  of  the  conductors  and  other  em- 
ployes of  railroad  companies,  as  to  the  Internal 
affairs  of  the  company;  nor  are  they  required  to 
know  them.  New  York,  L.  E.  &  W.  R.  Co.  v.  Win- 
ter. 143  D.  8.  60  (M:  71).  11  Ry.  &  Corp.  L.  J.  146. 

Although  one  taking  passage  upon  a  freight  train 
aasumes  the  increased  risk  incident  to  its  operation 
and  management,  yet  when  the  company  accepts 
him  as  a  passenger  on  such  train  it  becomes  bound 
by  all  the  obligations  of  a  common  carrier  of  pas- 
sengers upon  a  regular  passenger  train.  Pennsyl- 
vania Co.  V.  Newmeyer,  129  Ind.  401. 

A  railroad  company  owes  no  duty  of  care,  as  to 
the  running  or  management  of  its  engines,  to  per- 
sons having  no  connection  with  it,  but  who  have 
been  in  the  habit  of  riding  simply  as  trespassers 
upon  its  engines  without  its  servants  attemptinR 
to  prevent  them  from  doing  so.  Barkley  Y.  Chi- 
cago, M.  &  St.  P.  R.  Co.  37  111.  App.  29a 

One  who  goes  upon  a  train  to  render  necessary 
assistance  to  a  passenger,  in  conformity  to  a  prac- 
tice approved  or  acquiesced  in  by  the  carrier,  i» 
entitled  to  a  reasonable  time  after  rendering  thr 
assistance  to  leave  the  car,  if  the  carrier  has  notice- 
that  he  wishes  to  get  off.  Little  Rock  &  Ft.  S.  R. 
Oo.  V.  Lawton.  15  L.  R.  A.  434,  56  Ark.  428 

A  railroad  company  has  a  right  to  enforce  rea 
•Doable  rules  and  reguJations  relating  to  passen- 


gers,  and  to  employ  such  force  as  maybe  necessary 
for  that  purpose;  and  its  gatekeeper  may  seize 
hold  of  and  detain  passengers  so  far  as  nece^ary  to 
prevent  their  boarding  trains  in  motion.  Dicker- 
man  V.  St.  Paul  Union  Depot  Co.  44  Minn.  433,  45 
Am.  &  Eng.  R.  Cas.  596. 

Tho  duty  of  common  carriers  with  respect  to  the 
transportation  of  peraons  and  properly  is  inde- 
pendent of  contract.  Delaware.  li.  &  W.  R.  Co.  ▼. 
TrHUtwcin.  7  L.  R.  A.  435,  52  N.  J.  L.  169,  41  Am.  ft 
Eng.  R.  Cas.  187. 

A  sleeping  car  company  is  liable  for  injuries  to 
an  occupant  of  a  sleeping  car  by  the  negli^'cnce  or 
wiUful  misconduct  of  ppr^ons  placed  in  charge  of 
the  cur.  (;ampl)eH  v.  Pullman  Palace  Car  Co.  42 
Fed.  Rep.  484. 8  Ry.  &  Corp.  L.  J.  195. 

The  porter  of  a  slcepingcaror  d'-iwlnir  room  car 
which  forms  a  part  of  the  tniiiM  f  a  raiL'*oad  com- 
pany under  a  contract  with  its  owii<;r,  who  sells 
separate  tickets  for  privileges  upon  such  cars, 
and  who  furnishes  his  own  servants  to  collect 
tickets  and  assist  passengers,  is  the  servant  of  the 
railroad  company,  for  whose  acts  done  in  the  per- 
formance of  a  contract  to  carry  a  passensrer  it  is 
responsible,  notwithstanding  an  agreement  which 
may  be  made  upon  the  subject  between  ihe  com- 
pany and  the  owner  of  the  car.  Dwinelle  v.  New 
YorkCent.ft  H.  R.  R. Co.  8  L.  R.  A. 224,  120  N.  ¥.117. 

A  railroad  company  is  under  a  duty  to  a  passen- 
ger who  was  thrown  on  its  track  by  the  fault  of  Its 
servant,  producing  mental  Incapacity,  to  ttike  steps 
to  prevent  injury  to  him  from  the  danger  it  knew 
he  was  likely  to  incur  from  its  trains.  Cincinnati, 
I.  St.  L.  ft  C.  R.  Co.  V.  Cooper,  6  L.  R.  A.  241, 120  Ind. 
t09.  6  Ry.  &  Corp.  L.  J.  491. 

The  mere  fact  that  a  person  is  Intoxicated  does 
not  authorize  the  employes  of  a  railroad  company 
to  treat  him  with  i»ersonal  violence.  Ullnols  Ceut. 
li.  Co.  V.  Sheehan.  29  111.  App.  90. 

The  carrier  is  not  liable  for  the  results,  where  a 
passenger  by  his  own  misbehavior  has  provoked  a 
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211]  plflfntiff  was  a  passenger,  *reached 
Rid^'ewood  Park  at  10.10  P.  M.,  and  the  only 
8chc*dule<l  traio  that  would  pass  this  statioo 
going  east  was  due  fifteen  minutes  hiter, 
which  fact  was  well  known  to  the  plaintiff. 

The  raiiroatl  c<»mpany  had  erecied  two  de- 
pots' at  Kid^ew  (K)d  Park  station,  one  on  each 
tide  of  the  tracks — one  south  of  the  south 
track  and  one  north  of  the  north  track  and 
opposite  lo  each  other  ;  each  of  those  depots 
was  supplied  with  a  platform  for  the  accum- 
modal ioQ  of  passengers  getting  upon  and 
alighting  from  ihe  cars,  one  of  which  plat- 
forms w;ls  on  the  south  side  of  the  south  track 
and  tlie  otlier  was  on  the  north  side  of  the 
Dorth  tia<-k. 

The  only  depot  used  by  the  defendant  was 
the  one  situated  ^n  the  south  side  of  the 
tracks  ;  all  the  tickets  were  sold  in  the  depot 
on  the  south  side;  telegraph  ollice,  baggage 
nx)m.  and  waiting  room  were  there,  an<l  tlio 
station  on  the  north  side  was  closed,  and  had 
never  bkcn  used  by  the  defendant  in  any  way 
as  a  (h'pot. 

At  tlje  east  end  of  each  of  those  depots 
there  was  a  flight  of  steps  leading  down 
about  fifteen  or  twenty  feet  lo  Victoria  street, 
which  at  that  point  passed  under  the  two 
tracks,  the  tracks  passing  over  the  stnet  by 
oieaus  of  an  iron  bridge;  and  it  was  pos- 
sible for  the  passengers  to  no  from  one  depot 
to  the  t)tlnr  by  the  way  of  these  steps  and 
Victoria  siroet;  but  Victoria  street  on  the 
17th  day  of  March,  1881),  was  not  graded  or 


in  any  way  improved,  but  was  a  natural  ra- 
vine ])assing  under  the  tracks  at  Uidgewood 
Park  station. 

Victoria  street  about  the  station  and  un- 
derneath the  tracks  was  marsliy.  muddy,  and 
wet  at  that  time;  the  steps  leatling  down  on 
the  north  side  fnmi  the  north  dej^ot  cime 
down  only  to  within  \\\o  feet  of  the  ground, 
and  passing  in  front  of  the  steps  at  the  bot- 
tom thereof  was  a  stream  of  water  which  inn 
from  there  over  the  surface  and  in  a  zigz.ig 
direction  down  Victoria  street  ami  umler  the 
tracks. 

This  stream  varied  in  width  from  two  or  six 
feet  and  in  depth  from  three  or  ftmr  inci-es 
to  two  feet ;  the  iriound  under  the  tnu-ks 
at  Victoria  street  was  uneven  and  irregular, 
and  there  were  no  lights  or  any  illunnnation 
wiiatever  abmg  Victoria  street  at  that  poi»it 
and  under  the  tra^'ks.  and  the  *night  [Si  1 15 
was  dark.  It  w:is  customary  for  all  per>on8 
living  on  the  south  side  of  the  tracks  at  the 
8tali«»n  to  crossover  the  south-lying  tracks  in 
going  to  tlj(  ir  homes,  and  not  under  the  trarks 
b}'  Victoria  street,  which  custom  was  well 
known  to  the  defendant. 

There  was  no  planking  between  the  two 
depot  platforms,  except  at  the  easterly  end 
of  the  platforms  across  the  tracks  at  Kidire- 
wood  Park  station,  but  the  surlace  of  the 
ground  was  occupied  by  the  tracks  and  ties 
as  on  any  other  part  of  the  road. 

TJie  ph'.tformon  the  north  side  was  Hirhted 
by  two  large  kerosene  lamps  on   postij.  and 


personal  encounter  between  himself  and  one  of  the  I  Where  there  are  rules  ol  the  company  wlileh 
employus.  Scott  v.  Central  Park,  N.  &  B.  R.  Co.  53  prohiltit  a'pasKcnj^^er  from  ridnisr  in  u  bauuaue  car. 
Hun, 414.  '  an«l  the  pat«seiiiror  with  knowliul^'-o  of  uiieh  rule  (lt»- 

Ashippor  of  stock  who  is  rfdinpr  tipon  the  train  i  liheratoly  violnles  it  afid  tal;es  his  place  in  Mich 
to  care  for  the  stock,  though  not  payinp:  dirotily  I  ear,  he  canuot  rocovrr  fhtma^es  if  he  is  injnicd 
Cor  bis  pawaire.  is  a  papsenijer,  to  whom  there  Is  wliUo  there.  P«M!nfiyl\ania  K.  Co.  v.  Lunflrdon,  9£ 
due  all  the  dili>rcnce  of  the  ruilroad  to  protect  him  I  I'a.  21,  37  Am.  Itep.  051. 

from  harm.  Pitcher  v.  l^ake  Shore  &  M.  S.  H.  Co<  I  Where  the  pn<«ficnKer  knows  that  the  rules  of  the 
M  N.  Y.  8.  U.  G47.  ;  comi)any  prohibit  his  beinur  in  the  bairpaKO  cur  and 

A  carrier  la  not  relieved  from  liability  to  a  pas-  I  hv  ^oes  ihere  without  ncixssiiy,  even  thou^rh  with 
lenirer  injured  throujrb  its  neKliRence.  because  nhe  |  the  knowledge  of  the  ec>nduct4)r,  and  is  injured  by 
has  not  paid  her  tare,  where  ii  is  not  shown  that  the  wreck  ot  a  train,  he  cannot  recover  if  he  would 
•he  did  not  intend  to  pay  it.  Bartlett  v.  New  York  |  not  havo  tiecn  injnn-d  had  he  reniuincd  in  the  pqm- 
4  8.  R.  F.  &  S.  Transp.  Co.  25  Jonee  &  S.  348.  ;  Foii^rer  car.    Houston  &  T.  C.  IL  Co.  v.  Clciimjt.ua. 

A  conductor  cannot  relax  rej^ulatlons  of  a  mil-    55  Tex.  8i?,  40  Am.  Itep.  7H0. 
road  company  prohibitiufc  passengers  from  ridingr  i     Hut  being:  in  thcbnirnatiecar  without  knowlr-djre 
OD  freight  trains,  without  consent  of  the  company,  '  of  the  rule  forladdinif  it  in  not  ncjriiycnce.  .Tacoous 
eo  as  to  render  the  latter  liable  to  one  uijiired  while    v.  St.  Paul  &  C.  It.  Co.  20  Minn.  134, 18  Am.  Rep.  3<XI. 


ridm^r  on  a  freight  train.    Gulf,  C.  &  B.  h\  U.  Co.  v. 
Ckmpbell.  76Tex.l74. 


Where  the  accident  conFisted  <»f  the  overturninjf 
of  the  bnjrirairecarthe  court  held  that  the  passen- 


In  an  action  for  personal  injuries  sustained  by  a  '  ger's  KOinjf  into  the  bapRajre  car  to  Ket  some  article 
passenger  while  riding  on  a  hand  car.  eviaenc*e  that '  of  baugage  was  such  a  plain  act  of  neglig(>nee  ibat 


the  train  master  who  authorized  plaintiff  to  ride  on 
ihecar  wasihereprcseiiTative  of  the  company  on 
that  part  of  the  road  in  respect  to  ail  matters  con- 
oected  with  the  use  of  the  road,  cars  of  all  kinds, 
and  the  services  of  its  employes,  is  sufficient  to  Jus- 
tify a  finding  that  the  train  master  had  authority 
to  use  the  hand  car  for  tran8F)orting  pnsseng*  rs. 
lutemathmal  &  O.  N.  R.  Co.  v.  Prince.  77  Tex.  560. 

A  railroad  company  is  liable  to  a  person  assaulted 
by  Its  employes  while  sitting  in  a  paseenger  car 
waiting  for  the  train  to  start,  although  he  haspur- 
obafied  no  ticket.  Illinois  Cent.  R.  Co.  v.  Sheehan, 
»  liU  App.  90. 

Where  there  is  a  statute  providing  that  in  case  a 
IMSsenger  Ih  mjured  while  riding  in  a  baggage  car 
oontrary  to  the  rules  of  the  company  there  can  be 
DO  recovery,  such  statute  is  conclusive  and  no  suit 
for  recovery  can  prevail.  Higgius  v.  Hannibal  & 
St.  J.  R.  Co.  96  Mo.  434. 
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he  could  not  recover  for  injuries  received  while 
there  by  reason  of  such  accident.  Peoria  &  R.  L 
R.  Co.  V.  Lane.  83  Til.  449. 

A  railroad  company  may  make  rosponable  rules 
and  regulutloiis  for  the  management  of  its  business 
and  the  conduct  of  iie  passengers.  Poole  v.  North- 
ern Pac,  R.  Co.  16  Or.  261. 

A  street  railway  company  has  the  right  to  carry 
passengers  on  the  platforms.  Topeka  City  R.  Gow 
V.  Higgs, :«  Kan.  375. 

It  is  the  duty  of  a  passenger  to  go  inside  the  car 
when  requested  so  to  do  by  the  conductor,  al- 
though there  may  be  no  unoccupied  seats.  Gra- 
ville  V.  Manhattan  R.  Co.  105  N.  Y.  5:^5,  59  Am.  Rep. 
516. 

It  is  the  duty  of  a  passenger  to  Inform  himself 
of  the  regulations  governing  the  tmnsit  and  con- 
duct of  the  trains.  Southern  Kansas  R.  Co.  ▼. 
'  Hinsdale.  88  Kao.  507. 
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the  lonth  platform  was  furnished  with  the 
laroe  kind  and  number  of  lamps,  but  there 
was  conflicting  evidence  as  to  whether  one  of 
these  hiinps  was  burning  on  the  night  of  the 
accident. 

Tiie  north  side  building  was  closed,  but 
the  platfurin  on  the  north  side  was  in  good 
order  for  the  embarkation  and  debarkation  of 
passengers,  and  was  of  the  same  size  as  the 
one  on  tbe  south  side ;  the  plaintiff  was,  at 
the  time  of  the  accident,  a  man  about  thirty- 
six  years  of  age,  in  full  possession  of  all  his 
faculties ;  he  lived  in  a  house  situated  on  the 
south  side  of  the  tracks,  about  one  tliousnnd 
feet  west  of  the  depots  and  about  two  hun- 
dred and  fifty  south  of  the  tracks;  he  had 
lived  there  prior  to  the  accident  continuously 
for  about  six  months,  and  the  only  way  he 
could  reach  his  home  after  alighting  from 
defendant's  train  at  the  station,  was  to  cross 
over  the  south  line  track  of  the  defendant's 
road,  except  through  Victoria  street;  he  was 
in  the  habit  of  taking  the  cars  at  liidgewood 
Park  depot  for  St.  Paul  about  twice  each 
week  during  his  residence  at  the  point  men- 
tioned, and  would  return  from  St.  Paul  by 
tlie  trains  of  defendant  and  debark  at  this 
station.  In  so  doing,  pluintilT  had  always 
boarded  and  departed  from  the  defendant's 
train  on  the  south  side  of  the  same,  as  he  did 
on  the  night  the  accident  in  question  oc- 
curred ;  and  he  had  worked  as  a  laborer  on  the 
streets  in  the  neighborhood  of  the  depot,  and 
was  familiar  wiili  it  and  its  surroundings. 

On  the  afternoon  of  the  17th  day  of  March, 
18^0.  he  purchased  a  round  trip  ticket  at  the 
2131  Hidgewood  Park  depot  for  *St.  Paul 
and  return,  and  went  to  St.  Paul,  leavins^ 
there  on  his  return  home  at  10  P.  M.  ;  he  was 
with  a  companiou  named  Fosberg,  both 
plaintiff  and  Fosberg  riding  in  the  smoking 
car,  wliich  w;is  on  the  rear  end  of  the  train, 
and  was  a  combination  car,  divided  by  a  par- 
tition in  the  middle,  the  rear  half  being  for 
baggage  and  the  front  half  for  passengers 
desiring  to  smoke. 

The  train  Wiis  composed  of  an  engine, 
tender,  two  passenger  coaches,  and  this  com- 
bination car;  in  each  end  of  the  smoking 
apartment  of  the  combination  car,  there  were 
posted  up  notices  or  signs  in  large  printed 
letters  as  follows,  which  could  be  plainly 
seen  and  read  by  all  passengers  in  tlie  car: 
"Passengers  leaving  this  car  at  the  forward 
end  will  turn  to  the  right ;  if  at  the  rear  end, 
will  turn  to  the  left,  and  avoid  danger  from 
tniins  on  the  opposite  track." 

Plaintiff  could  rea<l  P^nglish.  He  testified 
that  lie  had  never  seen  the  sign  ;  that  he  gen- 
erally rode  in  the  smokinir  car ;  that  the  train 
arrived  at  the  Ridge  wood  Park  st^ition  at 
about  ten  minutes  past  ten  o'clock  P.  M.  and 
pulled  in  with  the  cars  opposite  the  north 
platform,  and  two  ladies  and  five  or  six  gen- 
tlemen alighted,  all  on  the  north  side  of  the 
train  and  on  the  north  platform ;  that  there 
was  a  conductor,  a  ticket  collector,  and  a 
brakeman  on  the  train,  and  as  the  train 
•topped  the  plaintiff  and  Mr.  Fosberg  got  up 
and  passed  out  of  the  front  door  of  the  smok- 
ing car,  Mr.  Fosberg  being  first,  and  the 
plaintiff  following. 

On  the  platform  they  were  met  by  tbe  col- 


lector,  who  was  standing  In  front  of  and  a 
little  to  the  north  side  of  the  door,  and  who 
asked  for  their  tickets,  which  thev  delivered 
to  him,  Fosberg  first  and  plaintiff  after  him. 
They  immediately  left  the  car  on  the  south 
side  and  started  across  the  space  between  the 
tracks  and  the  south  track  towards  the  south 
platform,  Fosberg  being  about  ten  feet  in 
advance  of  plaintiff.  The  collector  saw  them 
getting  off  on  the  south  side  and  said  noth- 
ing to  them,  but  immediately  on  receiving 
their  tickets,  entered  the  smoking  car. 

That  before  the  plaintiff  had  time  to  alight 
from  said  car  the  train  had  begun  to  move 
slowly  away  from  the  station. 

This  conductor  or  ticket  collector  saw  both 
Fosberg  and  the  ^plaintiff  turn  and  ^214 
step  down  the  steps  towards  the  south  side  of 
the  car  to  cross  over  to  the  side  station,  and 
raised  no  objection  to  and  did  not  caution 
either  of  them  against  so  doing. 

That  plaintiff,  in  stepping  down  from  said 
car,  took  hold  of  the  iron  railing  on  the  end 
of  the  platform  on  the  right  hand  side,  and 
stepped  down  with  the  left  foot  first  and  faced 
toward  the  west  up  the  south  line  track. 

That  plaintiff  saw  no  train  coming  on  the 
south  line  track,  and  Fosberg,  who  had  al- 
ready crossed  over  the  track  ahead  of  him, 
saw  nor  heard  any  train  coming  from  the 
west  on  the  south  line  track;  that  just  as 
S(K)n  as  plaintiff  stepped  from  the  car  he 
started  towards  the  station  across  the  south 
line  track  for  the  purpose  of  going  to  his 
home ;  that  just  as  he  was  crossing  the  track 
he  was  struck  by  a  wild  train  coming  from 
the  west  and  which  was  being  run  backwards 
on  the  south  line  track,  and  was  knocked  a 
distance  of  thirty  feet,  falling  upon  the  plat- 
form of  the  station  a  little  to  the  east  of  the 
center  thereof. 

Several  witnesses  swore  that  the  train  had 
a  headlight  burning  at  both  ends,  and  several 
witnesses  swore  that  they  saw  no  headlight 
on  the  end  approaching  the  east  and  the  de- 
pot. 

There  was  conflicting  evidence  as  to  the 
rate  of  speed  at  which  the  engine  was  mov- 
ing before  and  at  the  time  it  reached  the 
station,  some  witnes.ses  putting  it  as  high  as 
twenty  miles  an  hour  and  some  as  low  as 
five  or  six.  Several  witnesses  swore  that  the 
engine  whistled  for  the  st^ition  about  a 
quarter  of  a  mile  before  reaching  it,  and  that 
its  bell  was  rung  all  the  way  from  where  it 
whistled  to  the  station,  and  several  witnesses 
swore  that  they  heard  neither  wiiistle  nor 
bell.  The  crew  of  the  engine  on  it  at  the 
time  was  an  engineer,  fireman,  conductor, 
and  brakeman. 

Fosberg  crossed  the  south  track  and  got  on 
the  platform  safely  and  before  the  arrival  of 
the  engine,  and  was  about  ten  feet  in  advance 
of  plaintiiT,  when  he  att<»mpted  to  step  across 
the  south  rail  of  the  south  track,  and  Fosbere, 
seeing  the  engine  coming,  called  out,  **Look 
out,  Martin!"  to  the  plaintiff,  but  plaintiff 
*was  struck  by  the  comer  of  the  ten-  [215 
der  and  knocked  onto  the  south  platform. 

The  crew  who  were  on  the  wild  train,  con- 
sisting of  the  fireman,  brakeman,  and  con- 
ductor, .saw  the  west  going  passenger  train 
as  it  came  into  the  station  and  as  it  stopped 
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there  to  receive  and  discharge  passengers, 
and  knew  that  it  stopped  for  that  purpose. 
Plaintiff  introduced  general  rule  No.  60  of 
the  defendant*  in  regard  to  the  running  of 
its  trains,  which  was  as  follows:  **When  a 
train  is  standing  on  a  double  track  for  pas- 
sengers, trains  from  the  opposite  direction 
will  come  to  a  stop  with  the  engines  opposite 
each  other,  and  proceed  slowly  until  trains 
are  past." 

The  train  did  not  in  anj  way  stop  until  It 
had  run  far  past  the  station  and  until  after 
plaintiff  was  struck. 

The  conductor  of  the  passenger  train,  after 
•eeing  his  passengers  off  the  train  on  the  north 
platform,  gave  the  signal  to  his  engineer  to 
go  ahead,  and  got  upon  the  platform  of  one 
of  the  coaches,  and,  seeing  the  plaintiff  and 
Foeburg  going  in  the  direction  of.  the  ap- 

groaching  engine,  called  to  them  as  loud  as 
e  could  to  look  out  for  themselves.  There 
was  an  unobstructed  view  up  the  tracks  to 
tlie  west  from  any  point  at  the  Ridge  wood 
Park  depot  of  at  least  1500  feet,  and  a  train 
approaching  could  be  seen  that  distance. 

There  was  conflicting  evidence  as  to 
whether  the  passenger  train  was  moving 
westward  or  standing  still  when  the  engine 
from  the  west  reached  a  point  opposite  the 
passenger  engine. 

The  plaintiff,  who  was  sworn  as  a  witness 
in  his  own  behalf,  testified  that  in  going  in 
and  out  of  this  station  he  was  in  the  habit 
of  getting  off  the  cars  on  the  south  side ;  that 
he  hail  seen  other  people  getting  on  and  off 
in  that  way,  and  that  no  one  ever  objected 
to  his  doing  this.  He  further  testified,  under 
objection,  that  he  had  seen  people  getting 
off  upon  the  south  side  both  before  and  after 
the  accident,  and  that  he  never  saw  them  get 
off  on  tlie  north  side  and  go  down  tiie  steps 
and  under  the  bridge.  His  companion  that 
night,  Fosberg,  also  testified  that  he  had  seen 
other  people  get  off  upon  the  south  side. 
Upon  the  conclusion  of  the  testimony  on  the 
part  of  the  plaintiff,  counsel  for  the  defendant 
216]  requested  the  court  to  ^instruct  the  ju- 
ry to  find  a  vercyct  for  the  defendant,  upon  the 
ground  that  the  plaintiff  was  proven  to  have 
been  guilty  of  contributory  negligence  in 
leaving  the  train  upon  the  south  side,  in  dis- 
obedience of  the  rules  and  notice  of  the  de- 
fendant, and  in  not  looking  for,  and  seeing, 
the  coming  engine  and  avoiding  the  same. 
The  court  denied  the  motion,  and  counsel  for 
defendant  excepted.  There  was  no  evidence 
from  either  side  showing,  or  tending  to  show, 
that  any  reason  or  cause  existed  for  the  plain- 
tiff leaving  the  cars  on  the  south  side,  instead 
of  the  north  side,  except  as  above  set  out. 
Upon  the  conclusion  of  the  entire  testimony 
in  the  case  defendant's  counsel  did  not  renew 
his  request  to  direct  a  verdict  in  his  favor,  but 
took  exceptions  to  such  portions  of  the  charge 
as  submitted  to  the  jury  the  question  of  the 
contributory  negligence  of  the  plaintiff. 

The  case  was  submitted  to  the  jury,  who 
returned  a  verdict  lor  the  plaintiff  in  the  sum 
of  $S(>00  for  which  judfirmcnt  was  entered. 
Upon  motion  a  new  trial  was  ordered  unless 
plaintiff  would  consent  to  remit  |3000  from 
Bis  judgment,  which  was  done.  The  defend- 
ant thereupon  sued  out  this  writ  of  error. 

n\  U.S. 


Mr,  Charles  E.  Flandrau,  for  plaintiff 
in  error: 

The  plaintiff  could  not  recover,  having  vio- 
lated the  reasonable  rules  of  the  defendant 
and  alightefl  from  the  cars  in  a  manner  pro- 
hibited by  the  defendant. 

Bancfoft  V.  Boston  db  W,  R.  Corp.  97 
Mass.  275;  Forsyth  v.  Boston  dt  A,  R.  Co.  103 
Mass.  610;  Oonzafesy,  New  York  (&  H.  R.  Co. 
88  N.  Y.  440,  98  Am.  Dec.  68;  Pennsylvania 
R.  Co.  ▼.  Zebe,  38  Pa.  318. 

If  the  passenger  be  injured  in  couseauence 
of  his  disregard  of  the  necessary  regulation  of 
the  company  in  regard  to  the  mode  of  alight- 
ing from  the  cars,  they  are  not  liable,  evea 
though  the  negligence  of  their  servants  con* 
curred  in  causing  mischief. 

Suflivan  v.  Philadelphia  dt  R.  R,  Co.  80  Pa. 
234,  72  Am.  Dec  698;  Louisvilte  db  N.  R,  Co.  t. 
Rieketts,  14  Ky.  L.  Rep.  19;  Deselmsy.  Balti- 
more dt  0.  R.  Co.  149  Pa.  432;  ConnoVy  ▼.  New 
Tork&N.  E.  R.  Co.  158  Mass.  8;  Wheehoright 
V.  Boston  dA.  R.  Co.  185  Ma«»s.  225;  Chaffee  y. 
Old  Colony  R.  Co.  17  R.  I.  OTS. 

Messrs.  M.  D.  Mnnn  and  0.  £1  Davis^  for 
defendant  In  error: 

Within  the  limits  in  which  persons  neceFsar- 
ily  and  ordinarily  go  to  and  fnmi  trains,  it  is 
necessary  that  the  company  keep  the  ground 
safe. 

Uulbertv.  New  York  Cent.  R.  Co.  40  N.  Y. 
151;  Terry  v.  Jnrett,  78  N.  Y.  838-343;  Bras- 
sell  V.  New  York  Cent.  A  H.  R.  R.  Co.  84  N.  Y. 
241;  Oaynor  v.  Old  Colony  db  N.  R.  Co.  100 
Mass.  208,  97  Am.  Dec.  96;  Baltimore  dk  0. 
R.  Co.  V.  State,  60  Md.  447,  12  Am.  &  Eng.  R. 
Cas.162;  Klein  v.  Jewett,  26  N.  J.  E(!.  474;  Par- 
sons V.  New  York  Cent,  dt  H.  R.  R.  Co.  8  L,  R. 
A.  688,  118  N.  Y.  855;  ISwift  ▼.  Staten  Island 
Rapid  Transit  R  Co.  123  N.  Y.  646. 

A  passenger  when  taking  or  leaving  a  rail- 
way car  at  a  station  has  a  right  to  assume  that 
the  company  will  not  expose  him  to  unneces- 
sary danger,  but  will  provide  passenirers  a  safe 
passage  to  and  from  the  train,  and  a  passen- 
ger is  not  in  all  cases  liable  to  be  charged  with 
contributory  negligence  because  he  attempts  to 
cross  an  inierveninj;  track  without  looking  for 
an  approaching  train. 

Chnffte  V.  noaton  dk  L.  R.  Corp.  104  Mass. 
10?^;  Wheeloek  v.  Boston  dk  A.  R.  Co.  105  Mass. 
203;  Pentist/ltania  R.  Co.  y.  IfVaYe.  8«Pa.  327; 
Philadelphia^  W.  dt  B.  R.  Co.  v.  Avdtrson,  8 
L  R.  A.  673.  72  Md.  619;  Robostelli  v  New 
York,  N.  n.  dk  U.  R.  Co.  88  Fed.  Rep.  796. 

Whether  or  not  a  passenger  on  a  railroad 
train  alighting  on  a  track  at  the  s^ide  of  a  train 
instead  of  on  the  platform,  ^ilh  the  knowl- 
edge of  the  conductor  of  the  train,  and  with- 
out objection  from  him,  is  guilty  of  negligence, 
is  a  question  of  fact  for  the  jury  to  determine 
under  all  the  circumstances. 

Keefe  v.  Boston  rf:  A  R.  Co.  142  Mass.  251; 
Baltimore  d-  0.  R.  Co.  v.  State,  60  Md.  449, 
12  Am.  &  Eng.  R.  Cas.  152;  Delaware,  L.  dk  W. 
R.  Co.  V.  Trautwein,  7  L.  R.  A.  435,  52  N.  J. 
L.  169,  1  Am.  H.  &  Corp.  Rep.  688;  Reid  ▼. 
New  York,  N.  H.  db  If.  R  Co.  44  N.  Y.  8.  R. 
688;  Uofinan  v.  New  York  Cent,  dt  U.  R.  R.  Co. 
75  N.  Y.  005;  Richmond  dk  D.  R.  Co.  v.  Poi9- 
tfrs  149  U.  8.  48  *87:  642);  Caynor  v.  Old  C^fU 
any  dk  N.  R  Co.  100  Mass.  208,  97  Am.  Dec 
96;  Terry  t.  Jewett,  78  N.  Y.  83a 
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Under  the  circnmslances  of  this  case  the 
qtieslioD  of  defeDdunt  in  error's  contributory 
negligence  was  one  that  should  be  left  to  the 
juiv. 

.s?V?'/.r  City  if  P.  /?.  Co,  ▼.  Stout,  84  U.  8. 
17  Wall.  bo7  (21:  745):  Hajfcs  v.  Mieitigan 
Cent.  H,  Co.  Ill  U.  8.  228  (28:  410). 

Mr.  JuHtict  Brown  delivered  the  opinion 
of  tlie  rourt : 

Pr.ictir.iIIy  the  only  question  in  tin's  case 
Is  wljctlM-r  ilie  evidence  so  elourly  f-liowcd 
the  pi.'iiiiliir  to  have  been  iruilly  of  con- 
tributory n«'LrliL,'<  nee  as  to  entitle  tlie  defend- 
ai»t,  as  uKitler  of  law,  to  an  instnicliou  to 
the  jury  to  return  a  verdict  in  its  favor. 

It  was  n(»t  seriously  contended  that  the  de- 
fendant was  free  from  fault  in  failing  to  stnp 
its  I  rain,  in  compliance  with  its  own  rule, 
whii  h  demanded  that  "when  a  train  is  stan«l- 
in*;  on  a  doui)lc  track  for  passengers,  trains 
from  the  opposite  directicm  will  come  to  a 
full  st.ip,  with  the  engines  opposite  to  each 
oUi'T.  !i:ul  proceed  slowly  until  trains  arc 
pas-«d."  In  view  of  the  frequency  of  ac- 
cid'-iit-,  occurring  to  pass^nirers  crossiuL'  one 
track  at  a  staiion.  after  aligliting  from  a  train 
standing  uptm  anoiher  track,  the  rule  is 
doubt  less  a  proper  (»ne,  and  if  it  had  been 
ob'scrvi  k\  on  tbat  evi  ru'ng  this  accident  would 
probably  not  have  or-curred.  In  tlelermining 
whet bert  lie  plaint  ill*  was  so  clearly  guilty  of 
li  IS|  contrilmlory  neirligen«e  as  to  ■•entille 
the  tlefcjuiant  to  a  verdict,  we  are  bound  to 
put  upon  the  testimony  the  construction  most 
f.'ivorable  to  him,  and  to  assunie  that  the 
ea.slward  bound  train  did  not  stop  opposite 
tlie  other  engine,  but  tbat  it  whs  pas>ing  at 
the  rate  of  twenty  miles  an  hour;  tliat  it  gave 
no  siirnal  by  whistle  or  bell,  and  carrie«l  no 
headlight  upon  the  rear  or  cast  end  of  the 
engine.  If  su(!h  were  the  fa<ts.  there  coubl 
be  no  doubt  of  the  gross  negligence  of  the 
defendant. 

We  are  of  the  opinion  that  there  was  no 
absolute  obliiration  on  the  ])art  of  the  plain- 
tilT  to  cross  I  lie  track  by  way  of  the  ravine 
knowu  as  Victoria  street.  To  do  ibis  would 
hav(;  required  him  to  descend  a  flight  of  steps 
at  the  east  end  of  the  station,  about  fifteen 
feet  to  the  lev("l  of  the  street,  which  wjis  not 
graded  or  in  any  way  improved,  but  was  a 
natural  ravine  passing  under  the  tracks  at 
this  point.  There  was  a  stream  of  water 
varying  in  width  from  two  to  six  feet,  and 
in  depth  from  two  or  three  inches  to  two 
feet,  running  over  the  surface  of  the  street 
untler  such  tracks.  The  ground  beneath  the 
tracks  was  marshy,  muddy,  and  wet  at  the 
time;  the  street  was  uneven  and  irregular, 
and  there  were  no  lights  or  other  illumination 
abmg  the  street  at  that  point,  and  the  night 
was  dark.  It  seems  to  have  been  the  uni- 
veraal  custom  for  all  persons  living  on  the 
south  side  of  the  tracks  to  cross  over  the 
tracks  in  going  to  their  homes,  and  not  under 
tin*  tracks  by  Victoria  street.  Under  such 
circumstances,  the  plaintiflf  had  a  right  to 
make  use  of  the  customary  mode  of  alighting 
and  reaching  his  home. 

The  case  resolves  itself    into  the  question, 
then,  whether  the  plaint iU  was.  as  matter  of 
law,  guilty  uf  negligence  in  failing  to  get 
/S0 


off  the  train  on  the  north  aide,  there  being  in 
the  opinion  of  the  court  no  question  that  if 
he  had  alighted  upon  the  platform  and  waited 
until  the  train  paased  he  would  not  have  l>een 
injured.  There  was,  it  is  true,  a  notice  con- 
spicuously posted  at  each  end  of  the  smoking 
car,  in  which  plaintitl'  was  riding,  requiring 
passengers  leaving  the  car  at  the  forward  end 
to  turn  to  the  right  and  at  the  rear  end  to 
turn  to  the  left,  and  avoid  danger  from  the 
trains  on  the  opposite  track.  There  was  testi- 
mony tending  to  show  that  this  notice  had 
*nevcr  been  read  by  the  plaint  ill*.  As  [!2  lO 
suming,  however,  that  he  was  bound  to  read 
it,  and  was  chargeable  with  knowledge  of  its 
contents,  there  we.8  other  testimony  tending 
to  show  that  it  was  habitually  disregarded 
by  passengers  with  the  acquiescence  of  the 
conductor  and  the  servants  of  the  road  about 
the  station.  There  was  evidence  that  plain- 
till  and  his  companion  Fosberg  were  met 
upon  the  platform  of  the  car  by  tiie  collector, 
V  ho  asked  for  their  tickets^  which  were  de- 
livered to  him;  that  the  collect(»r  saw  them 
get  off  on  the  south  side  and  s«iid  nothing 
to  them,  but  immediately  upon  receiving 
their  tickets  entered  the  smoking  car;  that 
no  objection  was  raised  to  their  getting  olT 
upim  the  south  side,  and  that  other  people 
were  in  the  habit  of  getting  off  in  the  same 
way.  Kow  if  the  cu.stom  of  passengc-rs  to 
disregard  the  rule  was  so  common  as  to  charge 
the  .servants  of  th'»  road  with  notice  of  it, 
then  it  was  either  th(  ir  duty  to  take  active 
measures  to  enforce  the  rule,  or  to  so  manage 
their  trains  at  this  point  as  to  render  it  safe 
to  disn  gard  it.  A  railway  com])any  does  not 
discharge  its  entire  obligation  to  the  public 
by  a  notice  of  a  certain  recjuirement,  permit- 
tin!?  the  reijuirement  to  be  generally  dis- 
ngardcd,  and  then  pro(!eeding  upon  the 
theory  that  every  one  is  lH)und  to  comply 
with  it.  If,  in  such  case,  an  accident  occur, 
the  defendant  should  not  be  allowed  to  rely 
exclusively  up»»n  a  breach  of  its  regulation. 
In  this  particular  the  case  resembles  that  of 
the  DHbliii,  W.  cf  \^.  R  Co.  v.  Slattcn/,  L.  R. 
3  A|»p.  C'aa.  1155,  in  which  the  House  of 
Lords  held  that  a  notice  not  to  cross  the  tracks 
which  thec<mipany  had  permitt^'d  to  fall  into 
desuetude  and  made  no  attempt  to  enforce, 
did  not  debar  the  plaintiff,  who  had  dis- 
reL'arded  it,  from  a  recovery.  Had  the  plain- 
tilT  contplied  with  the  notice  and  alighted 
upon  the  platform,  he  would  still  have  been 
obliged  to  cro.ss  the  track  with  tlie  same  pos- 
sibility of  being  struck  by  a  passing  train 
that  confronted  him  in  this  instance.  There 
was,  in  addition  to  this,  some  evidence  to  eo 
to  the  jury  that  it  was  customary  for  persons 
living  tm  the  south  side  of  the  track  to  get 
off  the  train  on  that  side,  as  the  plaintiff  did, 
and  none  that  they  were  in  the  habit  of  cross- 
ing by  way  of  Victoria  street. 

*In*hls  manner  of  leaving  the  train  [220 
there  seems  to  have  been  no  negligence.  He 
took  hold  of  the  iron  railing  at  the  end  of  the 
platform  on  the  ri|rht  hand  side,  stepped 
down  with  the  left  foot  first  and  faced 
towanis  the  west  on  the  south  line  tntck,  saw 
or  heard  no  train  coming  upon  that  track,  and 
supposed  that  he  was  perfectly  safe  in  cross- 
ing, as  he  knew  that  no  train  was  then  due. 

151  U.  8. 
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It  1*  in  tblB  coDUCctlon.  and  under  these  cir-  JOHN  F.  WOLLENS&K.  Appt., 

cnmstances.  tliattLe  question  of  the  necenaity  v. 

wu  u>  be  considered.     WLile  tliere  nmy  hftve  SARQENT  &  COMPANY, 

been  oothing  whichthe  Uw  would  retogiiue  0eeS.C.  Heportsrted.  ffll-fflB.) 

U  a  BpccinI  ni'Ccssily  Llint  evening   for  his  "^               "^ 

geltingoS  on  the  south  side,  if  it  were  uaual  Con»tmclio<nof  patent— common  eontTitaneet— 

and  customary  for  passengera  to  do  so,  Bnd  pntentahltnotelty— alien  rtiatue  void — ueuM 

it   was   not  munlfestly  dangerous,   atiU   the  firr  delay— patent  void  fvr  want  oj  noixUy— 

plalutiff  had  been  In   the   habit  twice  ench  void  for  laeket. 

week  for  six  months  prior  thereto  of  aiight- 

loji  in  tlie  same  manner   and   in   doing  this  1-   The  court  cannot  Import  Into  the  claim  of* 

bo  took  the  precaution   to   get  off  io  sucii   a  P«tentelen.entithatwouWoper>t8to^-"i.~- 

waj,  that  if  a  train   properly   litthted   had  ^J^^^^ '^'""  *'  '°™''°° '"' 

been  coming  he  could  not  have  failed  to  aee  .    "^                ._,           .           ,         .    ,  _, 

It.  itwouldVaouestionfortbeJury  whether  ^  ,^^^^^^^^,y'?T'f^l,''f;^V'%^^^ 

he  waa  guilty  o?<»ntributon- negligence  in  ^SrUvVn'o'^rnSb^rh^lS^""'"'"^ 

diareearding  the  notice.    In  this  view  It  is  ,     .  „„..„,.,,,_  ^„_,, , , ,„ ,   ,. , 

effect   that  unless  there   was  some  existing  which  the  combination  Is  put, 

McewityestablishBi   by   the   leallmony   au-  ^_    whBrethBclai™ina™i«ueli«xp.n<Ied..dPlaT 

thonzing  the  plaintiff    to  alight   from   that  of  over  tour  year>  alter  dtocoveri"B  thVmKUke 

Bide  of  tlie  train  and  cross  over  the  tracks,  .  .     . 

he  could   not  recover,  was  too  favorable  to 

the  defendant.     But,    however  that  may   be,       

It  seems  to  have  been  subseiuently  qualified  C.   The  excuse  tor  a  delay  In  apnlylna:  tor  ■  i«i«ua 

by  theeourtsnyiDKthat  if  passengers  embark-  or  a  patent,  that  the  patentee  followod  tbe  ad- 

\ae  upon  ot  alighting  from  the  train  at  that  vice  ot  bis  aollcltor  and  therefore  did  not  applr 

point  wont  cuslomarily  over  that  route,  then  wlfhin  due  time,  will  not  do. 

tbe  mere   fact   that  the   plaintiff   did   cross  0'    RplsBued  patent.  No.  aR07,  dated  July  n,  ino, 

there  in  order  to  rtach   his  home  cannot  of  «>  ■''""'    »".   WollEnsak   lor   improvement   in 

itself  be  consldereil  nPEliRence,  and  leavine  traQsomllftcrt,  Is  void  sofar  asr^pirdathethlrd 

It  for  the   jury   to  a,iy   wTi ether,    under   the  olalmllbeonlv  claim  sued  cn)forw>ntor  pat- 

circumstances   of    this  case,    the    plaintiff  , "",     °f    .V  „    ,„«,..  ^  «.    »  .« 

■Iiould  not  have  oUyed  the  rules  and  regula-  ^-   Betssuedpatent  Wo.  »i«4.  dated  Dec.  «^  IfW. 

tiona  of  the  company,  and  have  allglited  upon  ?""'f ',?i"iL"  J^V^h™  ~  ,-™n?nnfh^^ 

•I     -.ix/_      riMi      ~  „ii  claims  relied  on.  for  laches  apparent  on  tbe  Te<v 

the  platform      Theclmrceas  a   whole   was  omandnot  .ufflclentlre.plaiiedr 
Bulncicutly  favorable  to  the  defendant,   and  rj^^  j^^  ■, 

plaintiff  violated  the  regulations  of  the  com-  N.^r-For  irhot  vatenU  ore  trranlat;  uJun  d*. 

pany  even  without  the   excuse    of    a   cogent  darfrfoufd,  sennole  toEvana  v.  Eaion,  t;  433. 

aeceagity  will  not,  as  matter  of  law,  debar  A'  (o  paUiiiabiUty  of  invaiUotu,  see  notes  to 

hliii  from  a  recovery.  Thompson  v.   QolBseller,  SO:  78,  and  to  Coruluit  v. 

"Hie judgment  oj  the  emirt  it  Iherejnre  aJPrmed.  Burden.  14:  (»3. 

Attoalianilonmenlof  tnnenlton,  seeoote  to  PcD- 

2311    :Vr.  Jiutiee  Gr»,y  and  Mr.  Jvitiee  nocl.  v.  DIoIobup.  T:  3CT. 

SIiirM  concurred  in  the  result,  iicrause   the  AttodiAinMM).ameninvtniumtotn,ec>u,ntan, 

onlvruline  in  matter  of  hiwriMucKled  or  made  '^'^'*- '"'  P™"""  i™*  btocmjk;  ichen  laiUr  tmt. 

fendant  was  entitletl  to  a  vcMict,  by  reason  ,„i;Kpar<a(p<i<enU  tfiertfur.see  note  to  E«qi  ». 

ot  conlriUulory  neglipeuce  of  tbe   plaintiff,  E^ioo.t-  43a, 

wns  upon  a  motion  made  at  the  close  of  the      ,,4a  tutchat  reissue  niav  oarer,  see  note  to  Oltellly 

Elaintiff's  evidence  Hnd  before  the  dcfcndnnt  v.  Uorae,  M:  (01. 
ad  rested  its  case,  and  therefore,  by  the  .^  to  oxfirnmenf  before  faH(npondr<(sav(n<r  pot- 
settled  rule,  could  not  be  the  subject  of  ex  tnU  rtconling:  ichen  aalgumtni  trarufen  exttnOta 
captions  or  error  {Cidiiwbia  A  P.  S.  R.  Oo.  lerms.ieenolo  toGajler  v.  Wilder.ia:  604. 
T.  Uairtliirmt,  144  U-  S.  203,  206  [36 :  405.  -*•  '"  ""k"  <»«*o"«  "^0  >«  '"^  (iifrinoemeBt; 
4061;  no<ikt.  Gaiaert.  1411  U.  S.  17187:6.111)  "■''"I'nfenleemust.ichen  tJieumuJrtMn.Beenolelo 
and  bcciiusn  tbe  inslruetiona  (liven  and  duly  «"«>"  v- Houseeau.  11:  1111-  ,    ,   ,    „ 

delendant.  ^,  ^  „o,„  ^,^„  ,„  p„,,„,  ^ohw;  purehaeer 

bc/me  vtatwVv,  see  note  to  MandevUIe  v.  Welch, 
5:  «1. 
ITiat  prior  wc  or  wile  0/  (nventlon  renden  patent 

Ai  to  retraued  patenM  for  liiventlotu,  when  mild,' 
tgrci  nt  iFVe;  lochen.  are  note  to  Nadoaal  Meter  Co. 
V.  Vonkeis  Water  Comrs.  37:  044. 

Ar  !••  ictiet  emutKutre  It^r/normentftf  patent;  tlin- 
tlur  '(if  of  patent:  etmflontf  of  deMcec  diHoni:  com- 
Miiattniit:  moefiinef:  ean'ttucCfonqf  patent,  see  no(« 
to  Royer  v.  i'.>iit>p.  86:  1073. 

Ai  10  patentt   or  detlgra,  uHun  rolld.  aae  note  to 
»mlth  V.  WliltDUD  t/aadln  Co.  81'.  «fft. 
Ul  V.  8.  Wt 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  tlie  United  States  for  the  District  of  Con- 
Decticut,  decreeing  two  pateuts,  issued  to  John 
F.  WolletiRak  for  improvements  in  transom 
lifters,  void.    Affirmed, 

See  same  case  below,  83  Fed.  Rep.  840,  41 
Fed.  Rep.  53. 

Statement  by  Mr.  Chief  JuMtice  Fuller: 

This  was  a  consolidated  WW  in  equity  founded 
on  two  reissued  patents  granted  to  appellant 
for  improvement  in  transom  lifters,  as  fol- 
lows: No.  9307,  July  20,  1880,  original  patent 
No.  136,801,  March  11,  1873,  and  No.  10.264, 
December  26, 1882,  original  patent  No.  148,538, 
March  10,  1874.  Appellee  was  charged  with 
the  infringement  of  the  third  claim  oi  the  re- 
issued patent  No.  9307,  and  the  third,  fourth, 
fifth,  sixth,  and  ninth  claims  of  reissue  No. 
10,264. 

222]  *The  circuit  court,  on  pleadings  and 
proofs,  held  reissue  No.  9307  invalid  for  want 
of  patentable  novelty,and,  on  demurrer,  reissue 
No.  10,264  void  as  to  the  claims  relied  on,  for 
laches  apparent  on  the  record  and  not  suffi- 
ciently explained  by  the  allegations  of  the  bill. 

The  opinion  of  Jvtige  Shipman  on  motion 
for  prelim innry  injunction  is  reported  in  33 
Fed.  Rep.  840,  and  that  on  final  hearing  in 
41  Fed.  Rep.  53. 

Mfxws.  Ephraim  Banning  and    Thomas 
A.  Ranning  for  appellant. 
Air,  John  Kimberly  Beach  for  appellee. 

Mr,  aUef  Juitiee  Fuller  delivered  the 
opinion  of  the  court: 

1.  The  specification  and  claims  of  reissue 
No.  9307  are  as  follows: 


"Transom  lifters  have  heretofore  been  con- 
structed with  a  long  upright  rod  or  hnndle 
jointed  at  Its  upper  end  to  a  lifting  arm  which 
extends  to  and  is  connected  with  the  side  or 
edge  of  the  transom  sash,  the  sash  being  opened 
or  closed  by  a  vertical  movement  of  the  long 
rod.  When  thus  constructed  the  upright  rod 
is  liable  to  be  bent  by  the  weight  of  the  tran- 
som, owing  to  the  want  of  support  at  or  near 
the  point  of  junction  between  the  long  rod  and 
the  lifting  arm. 

'•The  object  of  my  invention  Is  to  remedy 
this  difficulty;  and  to  such  end  it  consists  in 
providing  the  proper  support  or  support  and 
guide  for  the  upper  end  of  the  lifting  rod  dur- 
ing its  vertical  movements  and  while  at  rest 

**This  may  be  accomplished  in  a  variety  of 
ways,  one  or  which  I  will  now  proceed  to  de- 
scribe in  detail,  although  I  wish  it  clearly  un- 
derstood that  I  do  not  limit  my  invention  to 
this  construction,  but  regard  it  as  covering 
broadly  any  construction,  combination,  or  ar- 
rangement of  parts  which  shall  support  the 
long  or  operating  rod  and  prevent  it  from  be- 
ing bent  or  displaced  by  the  weight  of  the 
transom. 

♦"In  the  drawings,  D  is  the  door;  T,  [223 
the  transom  sash,  pivoted  at  top,  bottom,  or 
middle,  as  preferred;  A,  the  lifting  arm  that 
connects  the  sash  to  the  upright  rod;  U,  the  up- 
riffhtrod,  passing  through  two  guides,  GG^  one 
above  and  one  below  the  point  of  junction  with 
the  lifting  arm;  R,  a  friction  roller  secured  to 
the  lifting  rod  so  as  to  bear  against  the  wall 
and  support  said  rod  at  its  point  of  junction 
with  the  lifting  arm;  n  n,  notches  cut  in  the 
upright  rod  to  receive  the  end  of  the  set  screw; 
and  «,  a  set  screw  arranged,  in  connection  with 


PatentabiiUy  of  inventUmt:  patentable  8uf<ject'mnt' 

tcr:  ulility;  what  comstitutee  invention;  patentable 

novfUy:  combinatlonF:  change  of  form;  new  aitjM- 

catitms  of  ciUt  devices:  deeigna;  anticipation;  aban- 

donment. 

A  valid  patent  cannot  be  obtained  for  the  mere 
placing  of  an  ornament  of  a  particular  kind  upon 
un  article  of  manufacture,  althouirh  it  may  be  ot>- 
taincd  either  for  tbo  article  or  for  the  desiKn  of  the 
ornamcut.  licrgrner  v.  Kauf mann,  58  Fed.  Uep.  818, 
a2  Put.  Otr.  Onz.  1068. 

A  patent  not  usoful  for  the  purpose  for  which  It 
is  claimed  is  void.  Fox  v.  Kensington  &  K.  Elec- 
tric I.i)rlitin»r  Co.  3  Ch.  42A. 

Willie  tlir  fact  that  a  patented  article  hasRrone 
into  ^MMicral  use  i^  evidence  of  its  utility,  it  is  not 
conclusive  even  of  that,  much  less  of  its  patentable 
novelty.  liOveU  Mfir.  Co.  v.  Gary.  U7  O.  8.  Gti 
(37:  3071.  62  Pat.  Off.  Gaz.  1821;  Grant  v.  Walter,  148 
U.  S.  547  (37:  652),  63  Pat.  Off.  Gaz.  910. 

Tlie  mere  carrying  forward  or  extending  appli- 
cation of  an  original  device,  with  a  change  only  in 
degree,  ia  not  patentable.    Grant  v.  Walter,  mpra, 

Ifa  new  combination  and  arrangement  of  known 
elements  produce  a  new  and  beneficial  result  never 
attained  before,  it  is  evidence  of  invention.  Kre- 
mentz  v.  8.  Cottle  Co.  148  U.  8.  666  (3i:  558). 

Where  the  question  of  patentability  is  one  of 
doubt,  the  popularity  of  the  article  may  turn  the 
scale  in  favor  of  the  patentee:  but  where  puch  pop- 
ularity is  not  due  to  any  patentable  feature,  it  is 
an  unsafe  criterion.  Buer  v.  Corbin  Cabinet  Lock 
Co.  149  U.  8. 216  (37:  707),  63  Pat.  OlT.  Gaz.  106a 

That  a  patentable  machine  is  capable  of  doing 
more  work  and  at  less  expense  than  prior  devices 
Is  not  decisive  upon  the  question  whether  the  ma- 
chine involves  invention,  and  Is  only  available  to 
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turn  the  scale  in  cases  of  grave  doubt  upon  that 
question.  National  Hat  Pouncing  Mach.  Co.  v. 
Heddcn.  148  U.  8.  482  (37:  529),  63  Pat  Off.  Gaz.  466. 

When  the  other  facts  in  the  ease  leave  the  ques- 
ti(m  of  invention  in  doubt,  the  fact  that  the  device 
has  gone  Into  general  use,  and  has  displaced  other 
devices,  which  had  previously  been  employed  for 
analogous  uses,  is  suflScient  to  turn  the  scale  in 
favor  of  the  existence  of  invention.  Krementz  v. 
S.  Cottle  Co.  148  U.  S.  556  (87:  558). 

In  a  doubtful  case  as  to  the  novelty  of  a  patented 
invention,  the  facts  that  p]alntiff*8  machine  was 
us(h1  to  a  considerable  extent  by  manufacturers: 
that  he  sold  numerous  shop  rights  for  its  use  and 
manufactured  and  sold  a  numlier  of  his  machines; 
that  witnewies  testify  to  its  novelty  nnd  utility:  that 
the  devices  in  use  prior  to  the  iu\ention  were  un- 
satisfactor3'.  difficult  to  operate,  and  noisy  in  op- 
eration: and  that  a  considerable  amount  of  atten- 
tion was  l)cstowed  upon  their  improvement  during 
several  years  antedating  the  patent— may  betaken 
into  consideration.  Singer  Mfg.  Co.  v.  lirdl,  54  Fed. 
Kep.  3S0. 

A  combination  to  be  patentable,  must  produce  a 
new  and  useful  result  as  the  product  of  the  combi- 
nation, and  not  a  mere  airgregate  of  several  results 
each  the  complete  result  of  one  of  the  combined 
elements:  but  it  is  not  necessary  that  each  element 
Bh>  II  modify  or  change  the  characteristic  action  or 
operation  of  the  others.  National  Cash  Register 
Co.  V.  American  Cash  Register  Co.  3  U.  8.  App.  840. 
62  Pat.  Off.  Gaz.  449.  53  Fed.  Rep.  367. 

A  new  combination  is  patentable,  where  it  ac- 
complishes results  that  could  not  have  been 
achieved  by  the  Individual  or  collective  elements 
separately.  Edison  Electrlo  Light  Go.  v.  Westing- 
bouse,  66  Fed.  Rep.  480. 
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the  lower  guide  aod  tbe  n)d  U.  so  as  to  bocoii- 
vt'uieut  of  operation  for  the  purpose  of  flxiii!^ 
tbe  triinsom  at  any  required  ansle.  Tbe  u;>' 
ri^bt  Hid  is  thus  supported  at  three  points,  to 
wii,  above,  below,  au(\  at  the  joint  where  it 
•U8(aiiis  the  \\(i;^ht  of  the  transom.  It  can 
also  be  adjl^''tL^l  and  securely  fastened  so  as  to 
open  tlie  sa^^h  as  much  or  as  little  as  may  be 
desired,  and  to  lock  it  in  that  po<iition. 

''Having  thus  described  my  invention,  what 
I  claim  as  new  is — 

'*1.  Tne  combination,  with  a  transom,  its 
lifting  arm  and  operating  rod,  of  a  guide  for 
the  upper  end  of  the  operating  rod,  to  prevent 
it  from  being  bent  or  displaced  by  tbe  weight 
of  tbe  transom. 

**2.  The  roller  R,  arranged  at  tbe  lunction 
of  the  lifting  arm  A  and  upright  rod  U  in  a 
transom  lifter,  substantially  as  and  for  the 
purpose  described. 

••3.  Tbe  guide  G',  arranged  above  the  junc- 
tion of  the  lifting  arm  and  upright  rod,  in 
corribination  with  the  prolonged  rod  U.  the 
guide  G.  and  arm  A,  substantially  as  and  for 
the  purpose  specified." 

In  the  matter  of  the  artion  of  the  Patent 
Office  upon  this  reissue,  it  appeared  from  the 
file  wrapper  and  contents  that  the  claims  were 
rejected  bv  the  examiner  on  reference  to  the 

Jatent  of  BHyley  and  McCIuskey,  No.  79,541, 
uly  7,  18G^j,  and  that  his  decision  was  re 
versed  on  appeal  by  the  examinersin-chief, 
who  held,  among  other  things,  that:  '*Wol- 
lensak's  device  is,  in  the  first  place,  a  Mifter' 
designed  for  raising:  against  gravity  a  transom, 
hinged  and  swingmg  horizontally.  The  im- 
provement covered  by  tbe  claim  consists  simply 
224]in  'furnishing  tlie  vertical  operating  rod 
with  a  guide  above  tbe  lever  connection,  as 


well  as  below,  to  prevent  the  rod  from  being 
bent  and  displaced  and  thus  impaired  for  op- 
erating, as  occurs  with  the  old  form."  Id  the 
statement  of  the  case  and  the  points  relied  on 
in  support  of  the  appeal  it  was  said: 

"I'lior  to  Woliensak's  invention,  transom 
lifters  had  been  composed  of  a  long  vertical 
rod  arranued  to  move  through  (guides  on  the 
door  casinir,  its  upper  end  projecting  a  con- 
siderable distance  above  the  upper  guide  and 
joinietl  to  the  transom  by  a  pivoted  connect- 
ing tod.  An  example  of  the  lifter  is  shown 
on  the  transoms  of  the  examiners  in  chief's 
rooms. 

"The  upper  projecting  end  of  the  lifting  rod 
has  no  lateral  support,  and  beinv  made  of  ib 
small  iron  rod,  is  liable  to  l)e  easdy  bent. 

"The  function  of  tbe  rod  is  to  sustain  the 
weight  of  the  transom  in  opening  and  closing, 
and  as  the  end  of  the  connecting  rod  pivoted 
thereto  moves  in  the  arc  of  a  circle  while  sus- 
taining the  weight  of  the  transom,  such  weight 
is  transmitted  to  tbe  long  upper  end  of  the  op- 
erating rod  in  a  lateral  direction,  and  has  the 
effect  of  bending  it  to  such  ao  extent  as  to 
prevent  it  from  moving  freely  through  the 
guide.  Tbe  bends  are  either  permanent  and 
destroy  the  rod  for  practical  use,  or  the  rod 
vibrates  above  tbe  guide  and  thus  binds  there- 
in. To  overcome  these  defects,  VVollensak 
provides  a  guide  for  the  upper  end  of  tbe  rod, 
by  which  its  movements  are  steadied  and  tbe 
lateral  bends  prevented.  Many  expedients 
may  be  resorted  to  for  guiding  the  end  of  the 
rod,  one  of  which  be  shown  and  describes. 

"The  rejected  claims  cover  this  guide  In 
combination  with  the  rod  and  transom,  and 
the  rod,  transom,  and  lifting  arm." 

The  reissue  was  before  this  court  in  WoUen- 


If  a  person  has  invented  a  combination  of  three 
elements,  all  of  which  are  necessary  tu  tbe  opera- 
tion of  bis  device,  he  cannot,  by  makiUK  a  claim  for 
two  of  them,  forestall  another  who  ha^  so  com- 
bined these  two  elements  that  they  pertorm  the 
•arae  function  that  the  three  elements  of  the  for- 
mer patent  prrformed.  National  Hal  Pouncing 
Mach.  Co.  V.  IJcdden,  148  U.  8.  482  (37:  529),  68  Pat 
Off.  Gaz.  460. 

Broadening  the  turned-up  flangre  of  a  mailbair, 
and  constructing  it  with  twc  rows  of  rivets  Instead 
of  one,  is  not  a  patentable  invention.  Thomson  v. 
United  States,  27  Cu  CL  61. 

A  di!>covery  of  a  new  use  for  an  old  device  does 
not  mvolve  patcnt4ibiiity.  Grant  v.  Walter,  148  U. 
6.  547  (37:  STiJ?).  63  Pat.  OCT.  Oaz.  910. 

ft  is  not  a  patentable  invention  to  apply  old  and 
well  Icnown  devices  and  processes  to  new  uses.  In 
other  and  analojrnus  arts.  Lovell  Mf^.  Co.  v.  Gary, 
147  U.  8.  (i23  (37:  307),  62  Pat.  OtT.  Gaz.  1821. 

The  mere  fact  that  one  who  u»es  a  patented 
process  finds  it  applicable  to  more  extended  use 
than  has  l)een  perceived  by  the  patentee  is  not  a 
defense  to  a  charire  of  infringement.  Lovell  Mfff. 
Co.  V.  Gary,  nupro. 

The  application  of  an  old  machtne  to  an  anal- 
egous  subject,  with  no  result  sulistantially  distinct 
in  its  nature,  by  mechanical  moditlcations  obvious 
to  any  one  skilled  in  buildinflr  such  machines,  is  not 
patentable  invention.  Bromley  Bros.  Carpet  Fac- 
tory V.  Stewart,  61  Pat.  Off.  Gaz.  1481,  61  Fed.  hep. 
fl2w 

A  shape  produced  must,  in  order  to  be  patentable 
under  U.  6.  Rev.  Stat.  8  4929,  be  the  result  of  indus- 
try, effort,  irenius,  or  expense,  and  new  and  orinr- 
loal  as  applied  to  articles  of  manufacture.    Huath 
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V.  Whitman  Saddle  Co.  148  U.  8. 674(87:  006),  68  Pat. 
Otf.  Gas.  012. 

Where  a  new  and  orifrinal  shape  or  conflguration 
of  an  article  of  manufacture  is  claimed  to  be  pat- 
entable, its  utility  may  be  also  an  element  for  con- 
sideration.   Smith  V.  Whitman  Saddle  Co.  tufyrcL 

ft  is  not  necrssnry  that  a  patentee  of  a  deslirn 
patent  should  do  the  actual  drawing  of  the  de^ifro, 
where  he  conceives  tho  idea  and  the  manner  of 
carryinflT  It  out.    Smith  v.  Stewart,  55  Fed.  Kep.  481. 

A  claim  of  a  patent  apparently  anticipfited  by 
another  machine  must  be  held  valid  in  the  a>>8enoe 
of  proof  of  prior  use  of  such  machine.  Cutcheon 
V.  Herrick,  53  Fed.  Kep.  147. 

A  patent  is  not  anticipated  by  a  device  which  has 
been  used  only  in  an  experimental  way.  Municipal 
Signal  Co.  v.  Gameweli  Fire  Alarm  Teleiir*  Go.  6S 
Fed.  Rep.  464. 

A  patent  is  not  anticipated  by  a  patent  previ- 
ously obtained  by  the  same  inventor,  where  tho  in- 
vention la  perfected  before  the  flrbt  patent  is  issued, 
and  such  patent,  though  referring  to  the  invention, 
constitutes  ao  improvement  thereon.  Paciflo 
Cable  R.  Co.  v.  Butte  City  Street  R.  Co.  66  Fed.  Itep. 
760.  64  Pat.  OiT.  Gaz.  1387. 

A  patent  will  not  l>e  held  void  on  the  frround  of 
prior  use.  upon  loose  testimony  entirely  from  reo- 
ollection  and  not  clearly  identifyinur  the  article 
actually  in  use.  Thum  v.  Andrews,  62  Pat.  Off.  Gas. 
1366, 63  Fed.  Rep.  84. 

Al)solute  sales  by  an  inventor  of  machines  which, 
though  differing  In  some  respects  from  that  de> 
scribed  in  his  patent,  would  1>e  infrinirements  of 
the  patent,  when  made  more  than  two  years  before 
the  application  for  the  patent,  invalidate  the  pat- 
ent.   De  Lamater  v.  Deeley,  68  Fed.  Kep.  880L 
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§ak  T.  Reih^r,  115  U.  8.  87,  94  [29:  855,  857], 
and  the  case  disposed  of  ou  ibe  |];rouDd  of  noD- 
iDfringemeDt.  And  the  court  there  Haid: 
**The  specification  of  the  complainant's  patent 
undertakes  broadly  to  describe  the  invention, 
intended  to  be  embraced  in  it.  as  'any  con- 
struction, combination  or  arrangement  of  parts 
which  shall  support  the  long  or  opernting  rod 
and  prevent  it  from  bein^  bent  or  displaced  by 
the  weight  of  the  transom. '  But,  having  refer- 
2251  ence  *to  the  Aate  of  the  art  at  the  date  of 
the  alleged  invention,  and  the  claims  of  the  pa- 
tent, the  patentee  must  be  limited  to  the  com- 
bination, with  a  transom,  its  lifting  arm  and 
operating  rod,  of  a  guide  for  the  upper  end  of 
the  operating  rod,  prolonged  beyond  the  junc- 
tion with  the  lifting  arm  so  as  to  prevent  the 
operating  rod  from  being  bent  or  displaced  by 
the  weight  of  the  transom.  Putting  by  the 
question  whether  this  is  a  patentable  invention 
in  view  of  the  existing  state  of  the  art,  the 
claim  mu9t  be  regarded  as  a  narrow  one,  and 
limited  to  the  particular  combination  de- 
scribed.*' After  this  decision  was  announced 
the  first  claim  was  disclaimed,  and  the  patent 
limited  to  the  second  and  third  claims. 

The  circuit  court  rightly  held  that  the  guide 
above  the  function  and  the  prolongation  of  the 
rod  constituted  the  improvement.  It  is  now 
insisted  that  the  third  claim  embraced  the  ele- 
ments of  the  transom  window  T,  the  lifting 
arm  and  bracket  A.  the  upright  rod  U,  the 
guide  0'  near  the  upper  end,  the  guide  G,  in- 
cluding set  screws  near  the  lower  end,  and  an 
intermediate  guide  not  lettered.  This  adds  to 
the  specific  elements  of  the  claim,  the  set  screw 
«,  an  intermediate  guide  and  a  bracket  A.  The 
argument  is  that  the  third  claim  is  a  specific 
combination  claim  and  includes  the  eh-meuts, 
e.x press  and  implied,  of  a  transom  window, 
swinging  vertically;  a  bracket  on  the  window 
projecting  outwardly;  a  lifting  arm  hinged  to 
the  bracket;  an  upright  rod  jointed  to  the  lift- 
ing arm;  a  guide  and  support  G';  a  guide  and 
support  G  near  the  lower  end  of  the  upright 
rod  and  provided  with  a  set  screw  to  lock  it; 
a  third  guide  and  support  located  between  G 
and  G';  and  it  is  a.ssigned  as  error  that  the  cir 
cuit  court  erred  "in  not  disclaiming  the  third 
claim  of  reissue  No.  9307  to  be  for  the  specific 
form  of  transom  lifter  shown  and  described: 
and  in  not  holding  that  various  features  were 
sufficient,  separately,  or  together,  to  impart 
novelty  and  patentability  to  the  construction 
as  a  whole."  But  the  reissued  patent  cannot 
be  treated  as  covering  a  claim  for  the  whole 
transom  lifter  as  improved.  What  the  patentee 
declared  his  invention  to  consist  in  was  in  pro- 
viding "the  proper  support  or  support  and 
220J  guide  fur  the  upper  end  of  the  ^lifting 
rod."  And  we  do  not  regard  ourselves  as  jus- 
tified in  importing  into  the  claim  elements  that 
would  operate  to  so  enlarge  its  scope  as  to  cover 
an  invention  not  indicated  upon  its  face.  Day 
T.  Fair  Baren  <S>  W.  B.  Co.  182  U.  S.  98,  102 
[88:  265,  267]. 

The  circuit  court  was  of  opinion  that  the  in- 
Tentor  naturally  extended  his  rod  l)eyond  the 
Junction  with  the  lifting  arm.  and  provided  a 
support  for  the  end  of  the  prolonged  rod,  and 
that  this  did  not  seem  to  have  a  patentable 
character,  but  to  be  the  obvious  sufrgesti(^n 
which  would  occur  to  any  mechanic.  The 
I40 


patent  itself  declared  that  "transom  lifters  have 
iieretofore  been  constructed  with  a  long  up 
right  rod  or  handle  jointed  at  its  upper  end 
to  a  liftin.s:  arm  which  extends  to  and  is  con- 
nected with  the  side  or  edge  of  the  transom 
f^ash,  the  sash  being  opened  or  clftsed  by  a 
vertical  movement  of  the  long  rod;"  and  there 
can  be  no  doubt  that  they  were  common  con- 
trivances for  opening  and  closing  apertures  at 
a  disiunce  from  the  hand  of  the  operator.  Avon 
V.  Manhfittan  R.  Co.  182  U.  8.  84  |33:  272]. 
The  conclusion  that  the  prolongation  of  the 
rod  and  its  confinement  within  an  additional 
metallic  loop,  thereby  providing  a  support 
where  it  was  needed,  lacked  patentable  novelty 
appears  to  us  unavoidable  on  comparison  with 
the  Bay  ley  and  McCluskey  patent  of  July  7^ 
1868. 

In  that  patent  an  invention  was  descrilied 
for  the  opening  and  closing  of  a  series  of  pas- 
senger car  ventilators  or  transoms,  which  con- 
sisted of  a  long  rod  sliding  horizontally  in  a 
series  of  guides,  past  a  series  of  windows,  and 
connected  with  each  window  by  a  separate 
arm,  so  that  by  sliding  the  rod  backward  or 
forward  the  windows  would  be  opened  or  shut. 
If  this  device  were  turned  into  a  verticil  posi- 
tion, it  would  present  the  combination  of  the 
third  claim  under  consideration.  The  parts  of 
the  device  would  co-operate  in  the  same  way 
whether  used  horizontally  or  vertically,  and 
the  window  would  swing  outward  or  inward 
according  to  wl1^therit  was  hinged  at  one  end 
or  the  other.  The  complainant's  expert  testi 
fied  that  it  was  of  the  essence  of  the  third 
claim  that  it  should  be  used  in  a  vertical  position 
and  that  if  the  defendant's  transom  lifter  were 
used  hoi  izonlally,so  as  to  open  *a  iransom[227 
swung  sideways,  it  would  not  then  be  described 
by  the  language  of  the  third  claim,  because  it 
would  not  be  a  transom  lifier.  But  if  the  me 
chanical  identity  with  the  Bailey  and  Mc- 
Cluskey device  be  admitted,  as  it  was  in  sub 
stance  hj  complainant's  expert,  it  cannot  be 
distinguished  by  importing  additional  elements 
into  the  claim  not  described  in  the  patent  as 
the  invention  of  the  patentee,  or  upon  the  sug- 
gested distinction  between  a  transom  lifter  and 
a  transom  opener.  The  novelty  must  be  a 
novelty  in  the  means  or  mechanical  device  and 
not  in  the  use  to  which  the  combination  is  put. 
Knapp  V.  Morss,  150  U.  8.  221  [37:  1059]. 

2.  Reissue  No.  10.264  was  under  considera 
tion  in  Wollensak  v.  I^eiher,  115  U.  8.  96  [2ii; 
8501,  and  it  was  held  that  the  delay  in  the  ap- 
plication invalidated  it  in  the  absence  of  spe- 
cial circumstances  showing  that  such  delay  was 
reasonable.  The  original  of  this  reissue  was 
dated  March  10.  1874.  and  the  application  for 
the  reissue  was  filed  May  81,  lb^2,  so  that  a 
lapse  of  eipht  years  was  to  be  accounted  for. 
The  bill  averred  that,  upon  discovering  the 
mistake  in  his  original  patent,  complainant 
wrote  to  his  solicitors,  but  at  what  date  does 
not  appear.  It  was  further  alleged  that  some 
considerable  delay  was  occasioneii  by  the  ill- 
ness of  his  solicitor,  but  the  first  date  given  is 
April  9,  1878,  that  of  a  letter  from  the  solic- 
itor advising  him  not  to  apply  for  a  reissue  of 
No.  148.533,  but  for  a  reissue  of  No.  136.801, 
which  he  did,  and  obtained  reissue  No.  9«H07. 
A  second  period  of  four  years  elapsed  before 
the  applicutioD  for  reissue  10,264  was  filed. 
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Tbe  bill  stated  that  after  complainant  bad  ob 
taiiied  his  reissue  in  No  J)807,  which  was  daiod 
July  20,  1880.  be  liled  a  bill  in  equity  against 
Heiher  in  the  Circuit  Couii  for  the  iNorthern 
District  of  Illinois  to  restrain  bim  from  in- 
friogin^  the  same,  which  suit  was  decided  by 
Judge  Drununoiid  on  April  25,  1882,  against 
complainant;  that,  he  had  previously  prepared 
an  application  for  a  reissue  in  No.  148,r)88, 
which  was  executed  by  him  Aui^ust  21.  1880, 
but  for  some  reason  unknown  to  complainant 
was  never  filed  in  the  Patent  Oflice,  and  bis 
solicitor,  to  whom  be  forwarded  it,  died  about 
January,  1881;  Ibat  he  afterwards  employed 
other  counsel,  who  advised  him  that  inasmuch 
228]  as  be  bad  a  patent  in  *terms  broad 
enough  to  cover  the  invention,  he  had  better  de- 
lay the  filinj?  of  the  application  until  the  in- 
fringement suit  could  be  heard  and  determined: 
'*that  the  delay  in  applying  for  a  reissue  of  said 
patent  after  your  orator  t^carae  aware  of  tbe 
defect  in  tbe  original  patent,  No.  148,538,  was 
because  of  the  advice  aforesaid,  and  that  the  de- 
lay thait  occurred  before  that  time  was  due  to 
the  fact  that  your  orator  was  young  and  inex 
perienced  in  such  matters,  never  before  having 
bad  occasion  to  take  out  a  reissued  patent  or 
otherwise  become  familiar  with  the  law  in  re- 
lation to  reissues,  and  to  the  further  fact  that 
vour  orator  was  then  stru^u^ling  to  build  up 
faia  business  and  unable  to  incur  or  assume  any 
more  expense  in  the  obtaining  of  patents  than 
was  considered  actually  necessary  for  the  pro- 
tection of  his  business.  Tbe  bill  then  referred 
to  the  action  of  tbe  examiners  in-chief  in  his 
favor. 

We  failed  to  find  in  this  such  excuse  or  ex- 
planation of  the  la()8e  of  time  u.s  can  properly 
be  recognized  as  sufficient.  Complainant 
elected  not  to  apply  for  a  reissue  until  at  least 
four  years  after  he  discovered  the  alleged 
mistake  and  could  not  retain  his  right  to  cor- 
rect the  mistake  while  he  speculated  on  tbe 
chances  of  including  tbe  omitted  claims  in  a 
reissue  of  patent  No.  liifi.801.  Nor  can  he  be 
reuarded  as  occuf)\ing  any  different  position 
upon  the  averment  that  he  would  havescrison  i 
ably  applied  but  for  the  advice  of  his  counsel.  - 

In7/t#v.  Sirgent,   IVJ  U.  S.  6."i2,  601.602, 
[30;544.  547,  548],   W.Vaisa/c  v.  lieiher,  115  U. 
S.  DC  [20:  350).  and   Ua/ifi  v.  Jfaritood,  112  U. 
8.  3.54  1 28:6(35],  are  cited  with  approval,  and  it 
is  declared  to  he  settled  that  while  no  invaria- 
ble nde  can  be  laid  down  as  to  what  is  a  rea- ' 
■onabletime  within  which  the  patentee  should 
ieek  for  the  correction  of  a  claim  which  he 
considers  too  narrow,  a  delay  of  two  years,  by  ; 
analogy  to  tbe  law  of  public  tise.  before   an 
application  for  a  patent,  should  be  construcci 
equally  favorably  to  the  public,  and  that  ex- 
cuse for  any  further  delay  than  that  should 
be  made  manifest  by  the  special  circumstances  i 
of  the  case,  and  it  is  said:     "In  the  present 
case  no  special  circumstances  in  excuse  for  the 
delay  are  alletrcd.     The  excuse  proffered  is 
flimply  an  attempt  to  shift  the  responsibility  of 
the  mistake  made,  from  the  patentee  to  his  so-  i 
220]  liciior;  bur  no  *excuse  is  offered  why  the 
patentee  diii  not  discover  the  negligence  and  er- 
ror of  bis  solicitor  in  due  time.  On  the  contra- 1 
ry,  be  assumed,  without  examination,  that  the  , 
specification  and  claims  of  his  patents  were 
Jasi  what  be  had  desired  and  intended  they ; 

Ul  u.  & 


should  1)0,  and  rested  quietly  in  ignorance  of 
the  error  and  of  his  rights  for  nearly  three 
ye-irs.  and  then  did  not  discover  them  until 
after  others  had  discovered  that  be  had  tost 
the  right  to  repair  his  error  by  his  neglect  to 
assert  ii  within  a  n  iisonahle  time." 

In  the  case  in  hanti  the  excuse  put  forward 
is  that  the  p.iteiitee  foll')wed  the  a<ivice  of  his 
solicitor,  and,  iluicfore,  did  not  apply  within 
due  lime.  .ManifioUv  this  will  not  do.  Dob- 
son  V.  I.ect,  137  U.  S.*258  [34  0o2]. 

As  the  charge  of  infringement  related  to 
claims  which  were  expansions  of  the  original 
claims  and  not  covered  by  them  ( WoUt'usak 
V.  Reiher,  115  U  S.  96  [29:350J;  the  demur- 
rer was  properly  sustained. 

Decree  affinned. 


WIIiLIAM  P.  HALLIDAY,  Appt, 

V, 

RICHAKD  H.  STUART  et  al. 

(Sec  S.  C.  Heporter's  ed.  229-238.) 

Agreement  between  utt'tvmyH — estoppel  and  no- 
tice. 

1.  Where  the  attorneys  i'or]>artie8  in  a  suit  fn 
equity  in  wliich  lau'l.**  were  ordered  to  he  sold, 
agreed  that  the  ii;irti«»s  would  lool£  to  the  pro- 
cceds  of  rlie  $>ule  or  the  lands  and  not  to  rho 
lands,  and  the  luruls  are  thereupon  sold  with 
their  ai'sent,  and  the  sale  con  tlrmed  hy  tlic  court, 
such  parties  cannot  thereafter  be  heard  to  ^ay 
that  they  will  look  to  tbe  lands  and  not  to  the 
proceedii  of  the  sale. 

2.  Where  ii  purchaser  at  a  Judicial  sale  which  wns 
made  and  deed  executed  witli  tlie  conseut  of  the 
parties  to  the  suit,  was  not  notified  of  any  stt'p* 
taken  to  annul  his  purchnsc  and  cancel  his  (Nod. 
such  parties  cannot  afterwards  claim  the  l:inrt 
from  such  i>urchaser  by  virtue  of  a  8;ile  undfr 
a  9ul)fequent  decree  of  sale  setting-  aside  (he 
former  sale,  and  a  sale  thereunder,  of  which  pro- 
ceeding? he  had  no  notice. 

I  No.  25.] 
Argued  Oct,  12,  1893.     Decided  Jan.  8,   1804. 

APPEAL  from  a  decree  of  the  Circuit  Cnurt 
of  the  United  Stales  for  the  Kastern  Dis- 
trict of  Arkansas,  dismi.ssini?  a  sint  in  e(]ui(y 
brought    by  William  P.  Ualliday,   plainiiff. 

Note.— .4«  to  estoppel  by  judgment^  see  note  to 
Aspdcn  v.  Nixon,  11-  1059. 

As  to  estoimel  in  pais^  see  note  toStowe  v.  United 
States,  22: 144. 

Ast-i  estoppel  by  recital  in  decd^  or  wlV^  or  other 
ia»(rwment.  see  note  to  Carver  v.  Astor.T:  7fil. 

A 8  to  estoppel  by  recitals  in  negotiable  lH)fnh  orse- 
eurilics,  see  note  to  Mercer  Ck)unty  v.  Baekett,  17: 
548. 

As  10  estoppel  as  to  contrcu:ts  limiting  the  time  with- 
in  V'hich  actU^n  muttt  be  i>rouoht,  see  note  to  South- 
ern Exp.  Co.  V.  Caldwell,  22:  556. 

Asto  when  rcudce  isestoptictl  from  disputing  title  of 
hisvcndor,  see  note  to  Watkins  v.  Holmun.  10: 873. 

As  to  stranijcr  not  bound  l.y,  and  cannot  take  ad- 
vautagc  o/,  an  est<tppel;who  are  not  privies;  infants: 
husband  and  wife,  see  note  to  Deery  v.  Gray,  18: 
653. 

As  to  purchaser  at  judicial  «o?e,  when  pri>tccted 
against  iiregtdaritiesin  the  proceedings  or  sale,  fu^e 
note  to  Koontx  v.  Northern  Bank  of  Kentucky,  2L 
465. 


no,  281                         Sdpbkkb  Coubt  of  thb  Unitko  States.                   Oct.  Tbbii, 

agoiDSt  RIcbird  H.  Stuart  et  al.,  defendants,  Tbe  transcript  does  not  contain  the  plead- 
to  restrain  lliem  from  any  attempt  to  talie  pos-  ings  in  the  suit  in  which  the  lands  were  sold, 
session  of  certain  lands,  or  from  obtaiuiug  •  but  from  various  orders  made  in  that  cause, 
writ  of  possession  for  tbem.    Btrer'td.  copies  of  wliicb  are  made  exhibits  to  tbe  bill  in 

See  same  case  in  state  court,  30  Ark.  44,  85  the  present  suit,  tbe  following  facts  appear: 

Ark.  51 1.  On  the  2d  daV  of  February.  1B78,  the  equity 

The  facts  are  stated  in  the  opinion.  suit  of  Emma  J.  Wright,  Btteutrix,  ▼.  Sam'iU 

v..^.    A    IT    a.-i._^    71    n    tt^^^A.  ^-  WaUxr  et  al.,  came  on  to  be  heard  in  the 

"wK  •  ''•  ^u"'!  ,  ^^K^  K.I.  .1..  ~,»„^  bill  of  John  8.  Wbitaker.  eiecutor  of  tbe  estate 

»•"^^T',;„1    1^^,  i^^„r  nltln?  ^Z^Z  or  Horoce  P.  Walworth  deceased,  the  motion 

mise  is  made  "^■'"'be'ng  present  stUl  re-  ^  ^^^       ^      ^    ,  ^              V  and  cross- 

tain^  he  services  of  bia  attorney  after  a  com-  y„     ^^     demurrer  to  tbe  remainder  thereof, 

promise  made  by  blm.  it  ««  »  ratiflcation  of  ,„e  petition  of  Richard  H.  Stuart,  and  the  mo- 

-*H"'??£°r,M'/^„,niti^„  ^^V  '"      *     '  "o"  to  strike  out  tbe  same,  and  the  original 

wl^^  R^^^^M^  Au  ir„ni^^  ,  pleadings  in  the  cause.    These  motions  and 

lilaek  V.  Rog^t    75  Mo.  441;  EggU$ton  j  f^^  demurrer  were  sustained,  and  it  was  ad- 

N  T  F     18                  '  ^''"'^*'"  '•  ^^'  *^  judged  that  there  was  a  lien  on  the  lands  here 

i»l,™- „.;,.„  ._..i..„.  .-  ..<»»..„  .>  I.-.  •"  question  to  secure  tbe  payment  of  a  certain 

K  ^^    ,  party  eiTiploys  an  attorney  at  law.  ,„^  j     ^      ^  j      ^^   \,\i\n\itt  in  that  suit. 

"*  1!r'" '.     ■^^H^^JP'^'lf fn'^.t  1m   h!  The  lands  were  ordered  to  be  sold  at  public 

'"*''l*'ilf  oin.*5?.?*H  ^  hS  «i'..   i^™^^lLn  ««c«»D.  «•>  satisfaction  of  that  amount,  on  ths 

must  be  concluded  by  his  acts   or  omission,  .       ^  .^^  j              j     ,       ,  ,  ^^  „„j 

where  no  fraud,  or  unfairness  is  made  to  ap  execution,  tbe  terms  being  one  half  cash  and 

V^^-                            lOAujK?    i>  t..i..-  _  'be  balance  in  eight  months,  with  a  lien  re- 

^'2TVi,^i  T*/"  ^«^/  iL/   B  «V  I>  'aine-'  to  secure  the  deferred  payment.   James 

W/^^i:fch  iofoU-t^^Hln  S<:>^«i^  R-   Martin    was  appointed  wmmissioner   to 

Unadn.  7  Neb.  m  29  Km  Rep.  88i:  Annely  ^^^^  ^^^  ^,g     Wfcltaker,  as  executor  of  Wal- 

^' rS  . '"*f ".^  •         J   w         .•               t     ^  worth,  •excepted   to  the  decree,  and  [231 

A  1  stipulations  made  by  paities.  are  enforced  ^^^^^  an  ap^al,  which  was  granted.   ^ 

^b.'\^"t^i.   t   *  w  n  r«  ants  -v  tAt  ^^  order  was  entered  Februair  5tb,  1870, 

«»  A«t»  York,  L.  a  W.S.  to.  88  «.  Y.  447,  gppointinB  R  M.  Gaines  commissioner  in  the 

^^*    .  _..     ...                     ,1    ...    ..         ,.  place  of  Martin  to  make  the  sale. 

Such  stipulations  are  equallv  binding  when  P  o„  ^^^  gTth  of  February.  1870,  a  written 

made  by  counsel  in  the  trial  of  a  cauae  or  the  .^^eement,  siened  C.  H.  cfarlton  knd  W.  W. 

»w  »    jJvf„T"9«  K    V    9M.    r,.^  ,  Wilshire  as  "aitorneys  for  WIdtaker  et  al.." 

:c/'^     .  Ko  M  V-  IL^aZl.^1'  /£^w  and  by  D.  H.  Reynolds  as  "ati'y  for  receiver," 

^^,en».52^  Y   M-  Artf.vr  V.  Home»t^ad  was  Bled  in  the  cause,  and  was  as  foil  >W8:  "in 

A  //...  C|.  TO  N.Y  402.  460  84  Am.  Rep.  550:  ,^^  ^^^^^  ^„,i„^  ^^^  ^^  ,,  hereby  ag».:ed 

^','*ooA^"^    "  iao^w^/  ^"""i^*  V    ^*^-  that  tbe  proceeds  of  any  sale  or  sales  tliat  may 

«'n~?  ^«  '^P-  ^''  *"^'"'  '  ,5''^'""fr^'  be  made  under  any  order  or  onkrs  of  sale  or 

«B  Cal.  608:  *«-^«»  lio^'""''  '"  '"*•  ^*=  decree  of  the  court  aforesaid  shall  be  paid  into 

Ifavu  V  Hau,  W  MO.  oo».                   K   _.-  -  aaid  court  by  tbe  master  or  commissioner  ap- 

An  attorney  at  law   has  authority  by  virtue  i„,^  ,,y  s^id  court,  sitting  in  chancery  or  it 

«f   his   employment   as  such    to   do  in    be-  Chambers,  for  the  sale  of  tbe  property  or  any 

half  of  bis  cljcnt  all  acts  in  or  out  of  court  ^  j^ereof  ordered  or  decreed  to  bi  sold  by 

necessary  or  incidento  to  the  prosecution  and  J^jj         ^  i„     ^^           ,„j  j,^,^  by  said  court 

mamigenK-nt  of  he  suit,  and  which  a  dec  the  jj  ^  djgpogjtion  of  an  appeal  taken  by  said 

remedy  only  and  not  the  cause  of    be  action,  j  „„  g  ^[.Uaker  in  said  cause  to  the  supreme 

Monltan  ^Bc^^.  116  Mass.   40.  15  Atn.  ^  of  this  state  and  now  pending  is  disposed 

?^?i  ^-    -"iT*  Ik  ^(iT^k   13  ^^-   ^^t'  of.  and  the  mandate  of  said  supreme  court 

ITiAotky  ▼•««<'•<',  64  Cal.  485;  Thon,r>^i-^^  therein  is  filed  in  the  office  of  the  cUrk  of  said 

M/Tf'.ffJ   *••  .?5/^r?;ir  $^^7-  ™**«-  circuit  court,  and  then  only  in  pursuance  of 

^"W^ii  ii  •  fc  v-f  •  i.  1  !;l  i-  i>       a  a»ch  mandat^in  thefurtlier  proceSlings  in  said 

Jfewrs  Mark  Valentine  and  Julian  S.  ^.5,^^^  ^^y^."    Commissioner  Gaines  mad* 

Jones  for  appellees.  ^.^  ^^^  j„,^  jg,^  jg^j  showing  a  sale  of 

Mr.  Jvfiiee  Harlan  delivered  the  opinion  tbe  lands  under  tbe  above  decree,  upon  due 

of  the  court:  notice,  on  the  1st  day  of  May,  1870.  at  whirb 

This  case  presents  a  dispute  as  to  tbe  owner-  sale  Halliday,  being  the  highest  and  liest  bid- 

sbip  of  certain  lands  in  Cblcot  county.  Arkan-  der.   became  tbe  purchaser  at  tbe  price  of 

sas.    The  oppellant.  who  was  tbe  plainiiEF  be-  $1200.  one  half  of  which  was  paid  at  the  time 

low,  bolda  a  commissioner's  deed  made  by  in  cash.    Tbe  commissioner  brongbt  the  cash 

order  of  tbe  circuit  court  of  that  county  in  a  payment  into  court,  and  reported  for  exainina- 

foteclosure  suit  brought  by  the  personal  repre-  tion  and  approval  a  deed  to  Halliday.  retaining 

aentative  of  Junius  W.Craig,  while  the  appel-  a  lien  for  the  deferre*!  payment.    The  court 

lees  hold  a  commissioner's  deed  made  by  order  confirmed  the  sale  in  all  things,  and  approved 

of  tbe  same  court,  in  the  same  cause,  at  a  sub-  the  deed,  directing  its  approval  to  be  entered  of 

sequent  date.    The  relief  sought  is  a  decree  record,  indorsed  on  the  deed,  and  recorded 

restraining  the  defendants  from  all  attempts  to  with  it. 

take  possession  of  the  lands,  or  from  obtaining  From  the  exhibits  attached  to  tbe  answer  ths 

a  writ  of  possession  for  tbem.    The  bill  bav-  following  facts  appear: 

teg  been  dismissed,  tbe  present  appeal  has  been  On  the  80th  day  of  October,  1880,  tbe  sn- 

prosecuted.  preme  court  of  Arkansas,  in  the  above  case,  on 


1898. 
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the  appeal  of  Jobn  S.  Wbi taker,  executor, 
made  the  following  order:  "This  cause  came 
on  to  be  beard  upon  the  transcript  of  the  record 
of  the  circuit  court  of  Chicot  county,  in  cbance- 
2321  ry,  and  was  argued  by  ^solicitors;  on 
consiaenition  wbereof  it  is  the  opinion  of  the 
court  that  there  is  error  in  the  proceeding  and 
decree  of  said  circuit  court  in  chaDcerv  in  this 
cause,  in  this,  that  said  circuit  court  in  chan- 
cery erred  in  striking  out  a  part  of  the  answer 
as  stated  in  the  opinion,  and  also  in  sustaining 
the  demurrer  to  the  cross  bill  and  in  decreeing 
in  favor  of  the  complainant.  It  is  therefore 
ordered  and  decreed  by  tbe  court  that  the  de- 
cree of  said  circuit  court  in  chancery  in  this 
cause  rendered  be,  and  the  same  is  hereby,  for 
tbe  error  aforesaid,  reversed,  annulled,  and  set 
aside,  with  costs,  and  that  this  cause  be  re- 
manded to  said  circuit  court  in  chancery  for 
further  proceedings  to  be  therein  had,  accord- 
ing to  the  principles  of  equity  and  not  incon- 
sistent with  tbe  opinion  herein  delivered,  with 
Instructions  that  an  administrator  de  bonis  non 
of  J.  W.  Craig  may  be  appointed,  if  there  is 
none,  and  that  he  be  made  a  party  complain- 
ant." 

The  opinion  of  the  supreme  court  of  Arkan- 
sas, referred  to  in  that  order,  was  rendered  at 
the  May  term,  1880,  of  that  court,  and  is  re- 
ported as  Whitaker  v.  Wright,  85  Ark.  611, 
514.  That  case  was  first  before  tbe  court  at 
the  May  term,  1875  ( Wright  v.  Walker,  30  Ark. 
44,  46)  upon  the  appeal  of  Emma  J.  Wright 
to  whom  letters  of  administration  upon  the  es 
tate  of  Junius  W.  Craig  had  been  granted,  and 
who  had  been  substituted  as  plaintiff  in  place 
of  Joshua  M.  Craig,  former  administrator  of 
the  same  estate.  The  same  opinion  states  that 
in  Whitaker's  crossbill  in  the  original  cause  it 
is  averre<l  that  Emma  J.  Wright,  the  plaintiff 
therein,  "had  married  and  removed  from  the 
state,  and  so  had  ceased  to  be  executrix;  and 
that  she  had  previously,  on  the  15th  day  of  De- 
cember, 1867,  entered  into  an  agreement  in 
writing  with  certain  of  the  principal  creditors 
of  tbe  estate,  that  the  whole  assets  of  the  estate 
should  be  plHced  in  the  hands  of  a  receiver, 
and  to  retire  from  the  administration;  in  accord- 
ance with  which  agreement,  and  upon  her  ap- 
plioation,  a  receiver  was  appointed,  and  he  bad 
taken  possession  and  charge  of  tbe  same,  and 
her  connection  with  the  estate,  and  authority  in 
respect  to  it.  had  from  that  timecensfd."  'Fhe 
court,  among  other  things,  said:  "We,  there- 
233 ]f ore,  think  the  court  erred  in  'sustaining 
the  demurrer  to  the  appellant's  cross  bill.  It 
also  erred  in  striking  out  of  his  answer  the 
averment  that  the  complainant  had  married 
and  remove<i  from  the  state,  and  so  hnd  ceased 
to  be  executrix.  Neither  a  married  woman 
oor  a  nonresident  of  the  state  can  be  an  exe- 
cutrix or  administratrix.  Gantt's  Dig.  §§  9, 
17,  35.  If  the  averment  was  true,  the  com- 
plainant had  no  authority  to  further  prosecute 
the  suit,  and  though  the  assets  of  the  estate 
were  in  the  hands  of  a  receiver,  as  alleged, 
there  was  no  representative  of  the  estate  who 
might  prosecute  it;  and  it  could  not  be  further 
prosecuted  until  an  administrator,  with  the 
will  annexed,  was  appointed.*'  'The  decree 
was,  therefore,  reversed,  "and  tbe  cause  re- 
manded, that  an  administrator,  with  the  will 
annexed  of  Junius  W.  Craig,  may  be  appointed, 

Ul  u.  s. 


if  the  complainant  bns  ceased  to  be  executrix, 
and  for  further  proceedings." 

On  the  30th  day  of  January,  1882,  Stuart  and 
Walker,  as  executors,  etc.,  and  as  defendants 
in  the  cause  which  was  then  entitled  "John  O, 
B.  Sims,  Adm*r  de  bonis  non,  etc.  v.  Samvd  R, 
Walker  db others"  filed  by  leave  of  the  court 
(but,  80  far  as  the  record  discloses,  without  no- 
tice to  Halliiiay)  a  motion  to  set  aside  tbe  de- 
cree theretofore  rendered,  and  the  sale  and 
order  of  contirmation  made  under  it.  On  the 
same  day  the  cause  was  heard  on  that  motion, 
and  on  the  mandate  of  the  supreme  court  of 
Arkansas,  and  it  was  ordered:  "It  appearing 
that  the  decree  of  foreclosure  and  sale  was 
rendered  when  there  was  no  representative  of 
the  estate  of  Junius  W.  Craig,  deceased,  who 
could  prosecute  said  suit,  and  that  the  sale  was 
made  and  confirmed  when  the  cause  was  pend- 
ing in  the  supreme  court  on  the  appeal  of 
John  S,  Whitaker,  as  executor  of  Horace  P. 
Walworth,  deceased,  and  this  court  had  no  ju- 
risdiction, etc.,  on  consideration  whereof  the 
court  doth  adjudge,  order,  and  decree  that 
said  decree  and  sale  and  order  of  confirmation 
arc  null  and  void,  and  that  the  same  be  set 
aside."  On  the  same  day  (Ilalliday  not  being 
before  the  court  in  any  form)  that  cause  was 
finally  heard,  and  the  lands  ord(>red  to  be 
airain  sold  to  pay  the  claim  of  Craig's  estate, 
which  was  declared  to  be  a  lien  on  the  lands, 
subject  to  certain  claims  of  Stuart,  and  of  Whit- 
aker as  executor  of  Walworth.  *The  last|234 
sale  occurred  on  the  lOtli  of  July,  188*3.  Stuart 
and  Whitaker,  as  agents  and  attorneys  of  the 
heirs  of  Walworth,"  becoming  the  purchnsers 
at  the  price  of  $2000.  That  sum  was  credited 
on  their  respective  claims,  which  exceeded  the 
amount  of  their  bid.  The  sale  was  confirmed, 
and  a  deed  by  the  conmiissioner  to  the  pur- 
chasers was  made,  and  approved  by  tbe  court. 

Whitaker,  as  executor  of  Walworth,  prose- 
cuted his  apjjcal  from  the  decree  of  February 
2,  1878,  without  supersedeas,  and  the  point  is 
much  pressed  by  the  present  appellant,  that, 
independently  of  the  agreement  of  February 
27,  1879,  that  appeal  did  not  prevent  the  sale 
of  May  1,  1879,  at  which  he  purchased.  This 
contention  is  based  upon  sections  1293. 1294, 
and  1295  of  the  statutes  of  Arkansas,  by  one 
of  which  sections  it  is  provided  that  "an  ap- 
peal or  writ  of  error  shall  not  stay  proceedings 
on  the  judgment  or  order,  unless  a  supersedeas 
is  issued."  Mansfield's  Dig.  1884,  title.  Court, 
Supreme,  p.  386.  The  appellees  insist  that 
these  sections  do  not  apply  to  judj^ments  or 
orders  affecting  tbe  estates  of  decedents,  and 
that  bv  section  1387  in  the  chapter  relating  to 
appeals  to  the  circuit  courts  from  the  judg- 
ments or  orders  of  probate  courts,  administra- 
tors, executors,  and  guardians  are  relieved 
from  giving  bond,  on  apptal,  and  "all  orders 
against  them  as  such  shall  be  superseded  by 
the  appeal."  Mansfield's  Dig.  1884,  title. 
Courts  of  Probate,  p.  405. 

In  the  view  this  court  takes  of  tbe  case  it  is 
not  necessary  to  determine  this  question  of 
statutory  construction.  In  our  opinion  the 
appellees  are  estopped  from  the  agreement 
of  February  27,  1879  from  questioning  the 
validity  of  the  sale  at  which  Halliday  pur- 
chased, upon  the  ground  of  its  having  been 
made  pending  the  appeal  by  Whitaker,  as  es- 
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ecutor  of  Walworth.  That  agreement  is  exhib- 
itcKl  with  the  bill,  and  there  is  do  dispute  that 
it  was  si<;iied  by  the  attorneys  of  the  appellees 
filter  \V  hi  taker  had  taken  his  appeal.  It  is  true 
that,  in  their auswer,appellees  **fleny  th^t  pend- 
ing said  appeal  an  agreement  was  entered  into 
between  these  defendants  and  the  phiintiflT  in 
said  suit  by  which  these  defendants  agreed  that 
the  proceeds (»f  any  sale  of  properly  under  said 
2«I5 1  decree  should  *be  paid  into  court,  and 
thenlield  in  place  of  the  property  to  abide  the 
decifion  of  the  case  on  appeal."  Upon  compar- 
ing the  allegations  of  the  bill  and  the  answer, 
it  is  manifest  that  the  defendants  purposely  re- 
stricted their  denial  to  those  averments  of  the 
I'ill  which  stated  what  the  plaintitTs  supposed 
was  the  legal  effect  of  the  agreement.  It  is 
not  denied  that  the  signatures  of  Carlton  and 
Wilshire  are  genuine,  or  that  they  were  the 
utiorneys  of  appellees  in  the  foreclosure  suit. 
Nor  is  It  suggested  or  hinted  that  they  acted, 
in  the  matter  of  that  agreement,  without  tlie 
authority,  knowledge,  or  consent  of  app<»llee8. 
80  that  the  answer  only  intended  to  make  the 
I)oint  that  appellees  themselves  did  not  agree 
that  the  proceeds  of  any  sale  should  be  held  by 
the  circuit  court,  "in  place  of  the  proF>erty,  to 
abide  the  decision  of  the  case  on  appeal." 
That  is  simply  playing  upon  words.  The 
agreement  was'made  after  NVhitaker  asked  and 
was  allowed  an  appeal.  And  it  was  one  which 
the  attornevs  of  appellees  niii^hl  well  have 
made  in  the  exeiciveof  tiieirg<'neral  authority, 
and  as  inciii(  ntal  to  the  management  of  the  in- 
terests cni rubied  to  tliem.  /<al'xki  v.  Boi/d,  32 
Ark.  74;  /UUr  v.  /V//A>t.  11  U.  8.  7  Cranch. 
436.  4^2  h: .  D^,  402]:  Jrfn'rs  v.  Vfiiual  L.  Ins 
Co,  110  U.  8.  300,  ao9  [28:15r,,  157J;  MouUon  v. 
BofrKrr,  115  Mass.  30.  40;  Coj-  v.  Aew  York' 
Cent.  <C  //.  R,  R.  Co.  63  N.  Y.  414,  410.  It  was 
not,  louscthe  words  of  Chief  Jv^tkc  Marshall, 
in  Ih'lkcr  v.  Parker,  "so  unrcjisonable  in  itself 
as  to  be  exclaimed  against  by  all.  and  to  create 
an  impression  that  the  jud^inient  of  the  attor- 
ney has  been  imposed  on  or  not  fairly  exercised 
in  the  cas**."  It  was  simply  an  arrangement 
by  which  a  sale  that  all  the  parties  de<ired  to 
take  pluce  ai  some  time,  should  not  be  delayed 
by  the  pendency  of  Whilaker's  appeal.  And 
those  who  were  parlies  to  it,  directly  or  indi- 
rectly, should  not  be  permitted  to  disregard  it 
to  the  injury  of  one,  who  purchased,  iu  good 
faith,  at  a  judicial  sale. 

If,  as  appellees  now  insist,  the  appeal  itself, 
wilh(»ut  sujXMsedeas  bond,  stopped  all  proceed- 
injrs  under  the  decree,  until  it  was  disposed  of 
in  the  supreme  court,  the  only  possible  object 
of  an  agreement,  declaring  that  the  proceeds  of 
any  sale  or  sales  made  under  any  order  of  the 
2<{<$|  court  "shall  be  paid  into  *court,"  and 
held  there  until  Whitaker's  appeal  was  de- 
ternnned,  was  to  enable  a  sale— a  pal,  effect- 
ive sale — to  take  place  notwiihsianding  the  ap- 
peal, leaving  the  parties  to  continue  their  con- 
test over  the  proceed**  of  sale,  rather  than  over 
the  lands  in  suit.  And  if  a  sale  took  place  un- 
der the  decree  pursuant  to  that  agreement,  it 
was  intended,  so  far  at  least  as  the  parties  to 
the  agreement  were  concerned,  that  the  pur- 
chaser should  take  title  to  the  lands  if  the  sale 
was  in  conformity  with  the  decree,  and  was 
approved  by  the  court.  Under  all  the  cir- 
cumstances, it  must  be  taken  that  the  sale,  at 


which  Xlallidaj  purchased,  occurred  with  the 
assent  of  the  appellees.  Any  other  interpreta- 
tion of  the  agreement  would  impute  bad  faith 
to  the  parties  by  whom  it  was  executed. 

It  is  said  the  afrreement  was  not  effectual  for 
any  purpose,  because  the  only  parties  to  it  were 
the  receiver  of  Craig's  estate  and  the  counsel 
for  Stuart  and  Whitaker.  But  it  was  assumed 
by  the  parties  to  the  agreement  that  if  signed 
by  those  attorneys  and  by  the  attorney  of  the 
receiver,  it  would  be  sutticient  for  all  the  pur- 
poses therein  expressed.  If  Craig's  estate  was 
not  then  l)efore  the  court,  by  a  personal  repre- 
sentative, competent  to  bind  it,  that  fact  was 
known  to  those  who  were  parties  to  the  agree- 
ment. Appellees,  in  effect,  said,  by  the  agree- 
ment, to  ail  who  might  attend  a  sale  under 
the  decree  of  1878,  that  so  far  as  the^  were 
concerned,  and  notwithstanding  Whitaker^t 
ap|)eal,  they  would  look  to  the  proceeds  of  the 
sale  of  the  lands,  and  not  to  the  lands.  Hal- 
liday  having  purchased  at  a  sale  that  took  place 
with  their  assent,  if  not  by  their  procurement, 
and  his  purchase  having  been  coutirmed  by  the 
court,  the  appellees  ought  not  be  heard  now 
to  say  that  they  will  look  to  the  lauds  and  not 
to  the  proceeds  of  sale. 

The  argument,  in  support  of  the  opposite 
view,  assumes  that  it  must  be  taken  as  true, 
as  against  Ililliday,  that  Emma  J.  Wright 
married  and  removed  from  Arkansas  before 
the  first  decree  of  sale  was  rendered,  and, 
therefore,  had  ceased  to  be  the  personal  repre- 
sentative of  Craig's  estate.  But  no  such  fact  is 
established  against  Ilal liday  in  thisca^ic.  It  is 
true  that  the  order  of  January 30th,  l8S2.recite8 
that  when  the  original  decree  of  foreclosure 
and  sale  was  rendered  "there  *was  no  [237 
representative  of  the  estate  of  Junius  W.  Uraig, 
decea.sed.  who  could  prosecute  the  suit,"  and 
that  the  Chicot  circuit  court,  at  that  date,  *Miad 
no  jurisdiction."  But  the  want  of  jurisdiction 
does  not  appear  on  the  face  of  that  decree. 
Nor  does  the  answer  in  the  present  case  allege 
that,  at  the  date  of  the  oriirinal  decree  of  fore- 
closure, the  estate  of  Craig  was  without  a  per- 
sonal rei)re<entativc  to  prosecute  the  suit  by 
reason  of  the  executrix  having  married  and 
removed  from  the  slate.  Upon  th's  point  the 
answer  only  says  that  the  supremt;  court  of 
Arkansas  reversed  the  decree  for  the  reason, 
among  others,  that  "there  was  no  party  plain- 
tiff to  said  suit."  But  the  supreme  court  did 
not  say,  in  its  opinion  or  mandate,  that  such 
was  the  fact.  It  sent  the  cau.se  ba(!k  with  in- 
structions "that  an  administrator  de  bonis  non 
of  .1.  W.  Craig  may  be  appointed,  if  lliere  it 
none,  and  that  he  be  made  a  party  complain- 
ant." If  the  apiwllees  desired  to  make  the 
point,  as  again.^t  llalliday.  that  Emma  J. 
Wright,  executrix  of  Craig's  estate,  had 
married  and  removed  from  the  slate,  before 
the  decree,  under  which  he  purchased,  was 
rendered,  they  should  have  alleged  that,  fact 
in  iheir  answer  in  this  case,  and  established  it 
by  evidence,  if  it  was  not  admitted.  But  they 
did  not  adopt  tliat  course.  They  have  pro- 
ceeded ufx^n  the  grouud  that  the  mere  recitata 
iu  the  orders  of  the  Chicot  circuit  court,  made 
long  after  llalliday  received  his  deed,  and 
without  notice  to  him,  would  CvStablish,  in  this 
case,  the  fad  that  the  original  decree  of  sale, 
which   shows  no  want  of  jurisdiction  as  to 
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pirties  or  ■ubjecttnalier,  nnit  pjas"'!  nliea  I 
ttli're  wnn  ni>  pt-rKuiiul  rcprrseiilntiveof  Criig's 
esutte  FiiLillcd  lo  pr^rcule  tJie  »utl.  Itul.  h«  I 
against  llullittny,  ilirycHD  lake  tjoiliiii^'  iiudrr 
tbe  pmceeriings  In  tlie  CUirot  circiiii  (^iirr  afior 
tbe  return  of  ibe  oriuiunl  niuse  rrum  llii 
pieine  court  of  Ibcslule.  and  in  virtue  of  nbicb 
tbe  second  snle  took  place.  Of  ihnse  ptoci-cd- 
Ings,  as  Hlrp«ily  eii^ge-'iei),  be  bail  do  nolice, 
Sn  ilind  ii^Niie  wn8  maite  wiib  him  as  io  Ibe 
Ttliilit.T  nf  tbe  sale  al  wbicb  he  purcbnscd. 
Not  even  a  rule  waHiakcnn^uiost  bitn  losliim 
Muse  wliv  bia  dt'eil  ehnulil  out  br  annulleil. 
Tbe  liliu  be  arquired  naa of  riionl in  tbe  very 
cnuso  in  wliicb  iippellc«  oMnined  (hp  oriicr 
S.'lHlKClliiizmsidelliPd'rTceiiiKltT'wbirh  be 
boiiL'lil  and  tlieconiirmnlionof  lii«  purr)i-ise.  as 
veil  as  llie  order  ditrc'itig  atiorlx-r  gale  of  tbe 
biDila.  And  ytt  be  ivaa  not  nulilied  lliat  any 
■Irpi  nerp  briiic  lakcn  Io  iintiu]  bi^  piircliii»iG 
anil  lo  ciincpl  big  deed.  Wlicn  appi-lld-'  pn-^eiil 
adt^tecnr  Mill' under  vibicb  MievpiircbHs^'d  (be 
laods,  Knd,  in  virtue  of  Ibnt  deL-rrcaad  tbi^ante 
ha'l  under  il, clitim  tbe  lHod<i.ll:illida>  inHy  nt-ll 
•oj,  "Wb!«ic»pf  may  lie  Hie  rii;lit»  of  Craiir'a 
eslale  in  rcs|iecl  to  the  limda.  and  wbalCTer 
may  be  your  Heh'  to  tbe  proceeds  of  the  sale 
■I  wbicb  1  purtlin^etl,  you  cxniiot  cinim  Ibe 
lands  piirrbnuHl  by  me  under  ii  former  ilccrec, 
wbicb  Bale  rrrurred  witb  your  conceit,  anil 
^bicb  purcLasc  was  confinmd  and  a  deed 
mnde  to  mi'  "itliout  objiftiiin  fiom  you." 
And  Ibis  poiiilou  is  Co  of  isle  nt  w  lib  tbe  prin- 
ciples of  equity. 

Aa  Ibe  decree  of  sate  under  wbicb  Tlallidfly 
Uiuglit  does  not  Hppcar  lo  lie  void  for  want  nt 
jiiii>4liclion  in  llie  court  wbicb  remlered  it.  and 
a*,  pendlni;  Whiloker'a  B[>pen1,  Ibe  bhIc  hI 
wbicb  llallidny  purcbani'd  Icmk  place  h  ttb  the 
a»t-nl  of  tbe  pieeent  ap[<elleeB,  and  vta.i  cnn- 
finned  by  tbe  court  niitiout  objection  from 
tbcm.  tbeBpr«ll;Ln1  sboiild  linvetici'D  n warded, 
>a  niiainil  Ibcni.  the  relief  BKkcd  'jy  bim. 

Thi-  decree  is  reversed  and  Ibe  cau'^  in  re- 
inHn<letl  for  furUier  proceediuga  coitsisieat 
wiib  Ibis  opinion. 


THE  STATE  OF  IOWA 
STATE  OF  ILLINOIS. 
ISoe  8.  C.  Eleporter'i  ed.  OSSIi.} 

Soandaij/ line  bttaetn  Mfntti — order  of  ainjlrma- 

Hon. 

I.  In  the  determtnatlon  of  the  boiin'tarT  line  be- 
tween Boveretun  vtalM  ttile  court  proceedB  only 
upon  the  utmuitclrcumBpectton  nDddellbemlion, 
anil  nonrileroiin  stand  Id  r»pect  ol  which  rull 
Opportunlir  to  be  beai-d  bai  oot  bren  alTordrd. 

X  Wbct«  the  report  of  the  cnminiBnlnnen  to  fli 
tbe  bouDdary  tine  between  tlie  states  has  tieen.  as 
boundary,  oooBruipd  by  thla 


only,  may  bo  si-l  iwlde  M  a  term  of  court  BubM- 
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loiindrd  on  petillon  ot  the  atnteof 
set  aside  the  order  confirm  ins  the 
report  of  the  ConiMiis-tioner)  berelKfore  ap- 
pointed in  lliia  cuuw,  I o  ascertain  and  mnrk 
tbe  boundary  line  between  the  stale  of  Illinoia 
and  tbe  Rlale  of  lows,  wiiereinsaid  coinmls- 
sloners  a*certiiincil  and  miirked  such  iKHindaiy 
the   K'-iikuk  and  Hamilton  Bridge  it 


Tlie  followlnj:  are  tne  applicntfon.  et«., 
and  |>e1itlonof  llie  suite  of  IMiM..lH: 

lu  Hie  Siipreiiie  Court  of  tbe  United  tJtatea. 
Tnic  Static  ok  Iowa 

Stats  of  Iniiiaxa. 

Now  comes  tlio  defendnnt,  the  state  of  Ill- 
inois, and  ni.ikcs  uppliiuiiun  to  the  court 
for  IcHvo  to  nioTu  the  court  to  set  a.nide  Iba 
order  eiilered  herein  on  tbo  tenili  day  of 
April,  181i:|,  cntirming  the  report  of  the 
com  ML  issi  oners  uppnintcd  to  asci'rtain  and 
mark  tbe  l>ound:iry  line  between  the  state  of 
Illinois  and  the  stulc  of  Iowa,  as  Is  mora 
fully  BtHled  in  tbe  annexed  motion,  Siiid 
n|<plieiitioD  Is  biisiil  upon  tlie  jietilioD  llled 
herewiib,  nnd  tbe  allldiivits  attached  llicrelo, 
Bud  the  brief  Bled  berewiih. 

M.   T.  Moloney, 
Altornev  Genernl.  stnte  ot  Illinois. 

A,   W.  Orueu.  Ileury  8.  liubbina,  of  couo- 
sel. 
Thk  Statu  of  Iowa 

Statb  of  Ikdiana. 
Now  comes  tbe  defendant,  tbe  State  of  Ill- 
inois, and  moves,  tlie  coutt  lo  set  aside  tha 
order  entered  herein  on  tbe  tenth  day  of 
April,  lay:),  contlrmini;  tberejiort  of  lliecom- 
missioners  filed  ouihe'ihinitUiday  of  tiarcb, 
ISU;!.  wherein  said  coin  miss  loners  nscerlaiDed 
and  miirked  tbe  boiindnrj  line  lietwcen  tbe 
stale  of  llliniois  and  the  stnte  of  lown,  at  ibe 
Keokuk  and  llanilltou  bridge,  al  Uiokiik. 
Iowa,  and  in  tiipporl  of  said  motion  said  de- 
fendant, tbe  atale  of  Illinoia,  files  tbo  peti- 
tion and  fiMldavita  bereUi  anneied,  and  also 
the  brief  filed  berewith. 

M.  T.  Moloney, 
Attorney  Ocnernl  of  the  Rtnte  of  Illinoia, 
A.  W.  Oreen,  Henry  8.  Itobbina,  .A  cuuu- 


■rof  cond-n 


wtllN 


leotthBRlJiteB. 
t  If  tbe  cooBOnl  of  the  rtate  to  Aiicb  Ijoundary 
iniirniaed  to  this  oouit  throusb  mtslake  nod 
dvertenoe,   luob  order    betas    Interlocutory 


sel. 

Tna  Statb  of  Iowa 

STATB  of  ItloIAHl. 
The  defendant,  tbe  state  of  IMInotB.  re- 
apecttully  represents  lo  this  court  that  tlie 
subject  matter  of  this  suit  was  the  ascertain- 
menl  of  Ihc  boundiiry  line  between  the  alafca 
of  lowaand  Illinois:  Ibnt  on  January  3,  IS23, 
un  Interlocutory  decree  was  entered  herein, 
wherein  it  is  ordered,  adjudged  and  declared 
bj  tliis  court  that  tbe  boundary  line  between 
the  smtc  of  lowii  and  the  slate  of  Illinois  la 
the  middle  of  tbe  tnaln  iu.i\(»blft  chkuoftN  <A 
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the  MiBstssfppi  river  at  the  places  where  the 
nine  bridges  mentioned  in  the  pleadings  cross 
said  river ;  and  it  is  further  ordered  that  com- 
missioners be  appointed  to  ascertain  and  des- 
ignate at  such  places  the  boundary  line  be- 
tween the  two  states,  such  commissioners 
consisting  of  three  persons  to  be  named  bj  the 
court  on  the  suggestion  of  counsel,  and  to 
be  required  to  make  a  proper  examination 
and  to  delineate  on  maps  prepared  for  that 
purpose  the  true  line  as  determined  by  this 
court,  and  to  report  the  same  to  the  court  for 
its  further  action. 

This  petitioner  further  shows  that  on  March 
6,  1893,  a  joint  request  for  the  appointment 
of  commissioners  to  fix  the  boundary  line  on 
the  Keokuk  and  Hamilton  bridge  was  pre- 
sented to  this  court  askine  for  the  ap- 
pointment of  Montgomery  Mcggs,  John  K. 
Carpenter  and  Albert  Wempner  as  such  com- 
missioners; that  in  pursuance  of  such  joint 
request  an  order  was  entered  on  March  7,  1893, 
appointing  the  above  named  persons  com- 
missioners to  lociite  and  mark  the  boundarv 
line  between  the  said  states  at  the  Keokuk 
and  Ilamiltion  bridge,  and  report  at  once 
their  action  in  that  regard  before  proceeding 
to  ascertain  the  line  or  mark  the  same  at  the 
other  bridges,  and  fhat  afterward  they  deter- 
mine and  mark  the  said  state  line  at  the  other 
eight  bridges,  as  requested  bv  either  partv, 
and  report  tlie  same.  That  on  ^larch  30,  1893, 
the  said  commissioners  filed  tluir  re])ort  in 
writing:  in  this  court,  wherein  they  reported 
that  they  had  fixed  the  boiindurv  line  be 
tween  luwa  and  Illinois  on  the  Ivciikuk  and 
Hamilton  bridge  at  Keokuk,  Iowa,  and  tliat 
they  find  that  said  boundary  line  is  situated 
one  thousand  and  forty- one  and  65-100  feet 
east  of  the  center  of  the  draw  span,  and  sub- 
mitted  with  their  report  a  pint  showing  their 
measurements  along  the  bridi^e  :  that  on  April 
10.  1893,  upon  the  applicniion  of  the  state  of 
Iowa,  an  order  was  entered  by  this  court  con- 
firming said  report. 

Your  petitioner  further  shows  that  at  the 
time  that  the  joint  request  for  the  appoint- 
ment of  commissioners  was  signed  by  the 
attorney  general  of  Illinois,  acliange  of  state 
ofllcers  had  just  tak<;n  place  in  the  state  of 
Illinois,  and  the  said  attorney  general,  who 
signed  said  joint  recpiest  and  who  also  signs 
this  petition  on  behalf  of  the  state  of  Illinois, 
had  been  but  a  few  days  in  ofiice,  and  was 
not  at  all  familiar  with  the  proceedings  in 
this  cause;  that  said  joint  request  was  pre- 
sented to  him  by  Mr.  George  Edmonds,  a 
practicing  lawyer  of  the  state  of  Illinois. 

Your  petitioner  further  shows  that  no  no- 
tice was  ever  given  to  its  attorney  general, 
or  in  any  way  to  the  state  of  Illinois,  that 
the  said  commissioners  had  made  their  said 
report,  or  that  an  application  would  be  marlc 
to  this  court  to  confirm  any  report  of  said 
commissioners;  that  not  until  after  the  final 
adjournment  of  this  court  at  its  last  term  did 
the  attorney  general  of  the  state  learn  that  a 
report  has  been  made  by  the  said  commission- 
ers, and  that  said  report  had  been  confirmed. 

Your  petitioner  further  represents  that  the 
said  commissioners  cither  must  have  will- 
fully disregarded  the  decision  and  the  inter- 
locutory d^ree  of  this  court,  or  liave  totally 
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misunderstood  the  same.  That  by  their  re- 
port the  commissioners  marked  the  boundary 
line  between  the  two  states  at  a  point  mid- 
way between  the  west  bank  of  the  river  and 
the  east  bank  of  the  river ;  that  this  fixes  ttm 
boundary  line  substantially  at  the  place  con- 
tended for  by  the  state  of  Iowa ;  that  the  state 
of  Iowa  claimed  that  the  middle  of  the  main 
body  of  water  of  said  river  was  the  boundary 
line  irrespective  of  where  the  navigable 
channel  or  channel  of  commerce  might  be; 
that  the  state  of  Illinois  claimed  that  the 
boundarv  line  was  the  middle  of  tlie  main 
navigable  channel,  which  was  and  is  the 
channel  of  commerce.  The  decision  of  this 
court,  after  considering  both  contentions,  de- 
cided that  the  controlling  consideration  is 
that  which  preserves  to  each  state  the  riffht 
of  navigation  on  the  river,  and  that  therefore 
the  boundary  line  is  the  middle  of  the  main 
navigable  channel  and  in  its  interlocutory 
decree  declared  that  the  boundary  line  be* 
tween  the  state  of  Iowa  and  the  state  of  Ill- 
inois is  the  middle  of  the  main  navigable 
channel  of  the  Mississippi  river. 

This  petitioner  further  states  that  the  main 
navigable  channel  of  the  Mississippi  river, 
as  appears  from  the  affidavits  hereto  attachcxl, 
is  near  the  Iowa  shore;  that  the  west  line 
of  such  channel  is  near  where  the  pivot  pier 
of  said  Keokuk  and  Hamilton  bridge  now 
stands,  and  the  .said  channel  extends  eastward 
a  distance  of  about  four  hundred  feet;  and 
that  the  middle  of  that  channel  is,  under  the 
decision  of  this  court,  the  boundary  line  be- 
tween the  two  states ;  that  this  line  is  at  least 
eight  hundred  feet  west  of  the  line  as  fixed 
by  the  said  commissioners ;  that  at  the  point 
fixed  l)y  said  commissioners  the  river  is  not 
navigable,  and  never  has  been  navigable  in 
tlie  ordinary  stage  of  water  for  vessels  en- 
gaired  in  the  carry insr  trade  upon  said  river, 
nor  in  fact  has  the  portion  of  said  river,  east 
of  the  portion  of  the  said  river  above  men- 
tioned as  the  navigable  channel  thereof,  been 
a  part  of  the  navigable  channel  of  the  river 
nor  used  by  said  vessels  for  the  purposes  of 
navigation,  as  more  fully  appears  by  the  affi- 
davits hereto  annexed. 

Wherefore  your  petitioner,  the  state  of  Ill- 
inois, prays  that  the  said  order  of  April  10, 
1803,  confirming  the  report  of  said  commis- 
sioners, may  be  set  aside,  and  that  new  com- 
missioners may  be  appointed  to  mark  said 
boundary  line  in  accordance  with  the  decision 
of  this  court,  or,  that  this  cause  be  referred 
to  some  circuit  court  of  the  United  States  or 
a  master  in  chancery  thereof  to  tiike  proof  in 
regard  to  the  main  navigable  channel  of  the 
Mississippi  river  and  the  middle  line  there- 
of, and  report  the  same  to  this  court. 

And  your  petitioner  will  ever  pmy,  etc. 

M.  T.  Moloney, 
Attorney  (Jeneral  of  state  of  Illinois. 

A.  W.  Oreen,  Henry  S.  Kobbins,  of  coun- 
sel. 

Meitsrs.  M.  T.  Moloney.  Atty.  Oen.,  of  the 
state  of  Illinois.  A.  W.  Green  and  Henry 
S.  Robbins,  for  state  of  Illinois,  in  favor 
of  motion ; 

The  affidavits  filed  with  the  petition  fully 
sustain  this  claim.     It  appears  from  these 
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afDdaviU  that  prior  to  the  buildinpf  of  the 
Keokuk  and  Hamilton  bridge  tlie  navigable 
channel  of  the  river  at  this  point  extended 
from  a  point  near  the  Iowa  shore  a  distiince 
of  from  four  to  six  hundred  feet  east ;  that 
blasting  of  rock  in  or  near  the  channel  and 
tLe  building  of  the  bridge  has  somewhat 
changed  the  location  of  the  channel,  but  that 
east  of  a  point  six  hundred  feet  east  of  the 
Iowa  shore  the  river  is  not  and  never  has 
been,  at  an  ordinary  stage  of  water,  naviga- 
ble, nor  has  any  part  of  it  ever  been  used  as 
m  channel  by  vessels  engaged  in  the  carrying 
trade. 

In  DunUith  d  Z).  Bridge  Go,  r.  Dnhuff^te 
County,  55  Iowa,  558,  it  is  said  that  '*the 
word  channel,  when  employed  in  treating 
subjects  connected  with  the  navigation  of 
rivers,  indicates  the  line  of  the  deep  water 
which  vessels  follow." 

ButUnuth  ▼.  St.  Louis  Bridge  Co.  123  111. 
547,  548. 

It  is  (|uite  clear  that  these  commissioners 
either  did  not  read  the  decision  of  tliis  court 
or  the  interlocutory  decree,  or  willfully  dis- 
regarded them.  They  were  directed  to  fix 
the  boundary  line  in  the  middle  of  the  main 
navigable  channel. 

Instead  of  doing  that,  they  located  the  east 
and  wxst  shore  of  the  river  and  fixed  the 
boundary  line  midway  between  the  two 
shores,  entirely  disregarding  the  decision  of 
the  court. 

This  report  was  presented  to  this  court  and 
application  was  made  by  the  state  of  Iowa 
for  its  confirmation.  No  notice  was  ever 
given  to  the  state  of  Illinois  that  any  such 
application  would  be  made,  or  that  the  com- 
missioners had  made  any  report. 

The  order,  of  course,  is  interlocutory.  It 
may  be  modified  or  entirely  set  aside,  as  the 
court  may  see  fit. 

The  boundary  line  at  the  place  where  the 
Keokuk  and  Hamilton  bridge  crosses  the 
Mississippi  river  as  fixed  by  the  commission- 
ers in  their  report  is  not  in  the  middle  of 
the  main  navigable  channel,  and  therefore 
does  not  correctly  fix  the  boundarv  line  at 
that  place.  It  follows  that  it  should  be  set 
aside. 

This  order  has  none  of  the  elements  of  a 
final  decree. 

Central  Trust  Co.  v.  Grant  Locomotive 
Works,  135  U.  S.  207  (34:  97;  ;  Fosdirk  v. 
ScJiall,  99  U.  8.  235  (25 :  339)  ;  International 
Lnp.  Fund  Trustees  v.  Greenough,  105  U.  S. 
527  (26:  1157)  ;  Williams  v.  Morgan.  Ill  U. 
8.  684  (28 :  559)  ;  Beehe  v.  Rusnell,  60  U.  S. 
19  How.  285  (15 :  668)  :  Kingsbury  v.  Kings- 
bury,  20  Mich.  212;  AdJcisson  v.  Dent,  88  Ky. 
628 :  North  Carolina  R.  Co.  v.  Swasey,  90  U. 
8.  23  Wall.  405  (23:  136)  ;  Parsons  v.  Rob- 
inwn,  122  U.  8.  112  (30:  1122)  ;  Burlinaton, 
C.  R.  <fe  A.  R.  Co.  V.  Simmons,  123  U.  8. 
52  (31 :  73) . 

Messrs.  John  T.  Stone,  Atty.  Gen.,  of  the 
State  of  Iowa,  John  F.  Lacey»  Felix  T. 
Hug^hea  and  James  C.  Davis,  for  state  of 
Iowa,  in  opposition  to  motion  : 

This  court  has  no  jurisd'ction  in  this  pro- 
ceeding to  grant  the  relief  [isked  by  the  state 
of  Illinois. 

The  decree  entered  in  tb  is  cause  confirming 
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the  report  of  the  commissioners  was  in  ita 
nature  a  final  judgment ;  said  decree  was  final 
in  its  character,  and  this  court  has  no  power 
to  change,  alter  or  modify  same  after  tlie 
final  adjournment  of  the  court  at  the  term  at 
which  said  judgment  or  decree  was  entered. 

The  commissioners  had  located  and  marked 
the  boundary  line  as  between  said  states  on 
the  K(,Dkuk  and  Hamilton  bridge.  So  lar 
as  this  particular  bridge  was  concerned  after 
their  report  was  confirmed  they  had  no 
further  duties  to  perform.  Their  report  hav- 
ing  been  duly  filed  with  the  clerk  was,  with 
the  consent  of  the  interested  parties,  duly 
confirmed  by  judgment  of  this  court. 

So  as  far  as  the  controversy  concerning  the 
boundary  line  at  tlie  Keokuk  and  Hamilton 
bridge  is  concerned,  it  was  definitely  and 
finally  determined  by  the  report  of  said  com- 
missioners. 

There  w:i3  therefore,  a  final,  definite,  and 
complete  determination  of  said  boundary  line 
at  the  said   Keokuk  and   Hamilton  bridge. 

This  finding  and  decree  was  final,  and  of 
such  a  character  that  same  could  not  be 
changed,  modified  or  set  aside  upon  motion, 
unless  the  motion  was  filed  or  determined 
during  the  term  of  court  at  which  said  judg- 
ment was  rendered. 

Rcebe  v.  RusseU,  60  U.  8.  19  How.  285  (15: 
608)  ;  Central  Trust  C).  v.  Grant  f.ominotice 
Works,  135  U.  S.  207  (34 :  97)  ;  McMlrh  /  v. 
Penn,  59  U.  S.  18  How.  507-511  (15:  504- 
500)  ;  International  Imp.  Fund  Tratft^rn  v. 
Greenoufih,  105  U.  S.  527  (26:  1157)  ;  Hinch:- 
leif  V.  Gilnian,  C.  d:  S.  R.  Co.  94  U.  8.  4(57 
(24:  166):  Williams  y.  Morgan,  111  U.  S. 
084  (28 :  559)  ;  Fosdick  v.  Sehall,  99  U.  8. 
235  (25 :  339)  ;  Re  Farmers  Lf>an  dc  T.  Co. 
129  U.  8.  206-213  (32:  656,  657)  :  Bronsoa 
V.  Schulten,  104  U.  8.  411  (26:  797). 

After  the  term  ha.s  ended,  all  final  judg- 
ments and  decrees  of  the  court  pass  beycind 
its  control,  unless  steps  be  taken  during  that 
term,  by  motion  or  otherwise,  to  set  aside, 
modify  or  correct  them. 

Bracks  v.  Washington  d  S.  W.  It.  Co.  102 
U.  8.  107  (26:  91)  ;  St.  Louis  Public  School 
Directors  v.  Walker,  76  U.  8.  9  Wall.  603 
(19:  650)  ;  Bruit n  v.  Aspden,  55  U.  8.  14 
How.  25  (14:  311)  ;  Cameron  v.  McRofpcrts^ 
16  U.  8.  3  Wheat.  591  (4 :  467)  ;  Sibbald  v. 
United  States,  37  U.  8.  12  Pet.  488  (9 :  1167)  ; 
United  States  v.  TJie  Glamorgan,  2  Curt.  2116; 
Bradford  Y.  Patterson,  1  A.  K.  Miirsh.  464; 
Mag  wire  v.  Tyler,  84  U.  8.  17  Wall.  283  (21 : 
583)  ;  Ballard  v.  Davis,  8  J.  J.  Marsh.  656. 

The  boundary  line  as  between  the  state  of 
Illinois  and  tlie  state  of  Iowa  is  not  to  be  de- 
termined by  the  ei)ndition  of  the  bed  of  the 
Mississippi  river  at  the  present  ti-xie,  espe- 
cially, as  within  the  memory  of  many  liv- 
ing witnesses  substantial  changes  have  been 
made  in  the  bed  of  said  river  by  artificial 
means;  but  said  boundary  line  remains  as 
same  was  fixed  either  in  the  treaty  of  1763, 
1783.  or  by  Act  of  Congress  of  date  1818. 

MixsouH  V.  Kentucky,  78  U.  8.  11  Wall. 
401  (20:  118)  ;  Nebraska  v.  Iowa,  145  U.  S. 
519  (36:  798). 

The  test  of  the  boundary  line  as  indicated 
by  this  court  seems  to  be  navigability,  and 
this  main  arm  of  the  Mississippi  river  west 
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of  the  i»hore  of  iRlniul  No.  4,  was,  prior  to 
the  nrliliirial  obs:  met  ions  placet!  \i\  same, 
ttavi!:able,  and  riaviguted,  from  shore  to 
sikore. 

Said  bonnrlarv  line  was  locatod  entirely 
with  reference  to  the  navigability  ol  the 
Stnam. 

T\w  location  of  this  boundary  lino  has  been 
In  the  iiMtiire  of  an  arbitration  in  whicli  the 
arbitt.itor*;  have  made*  their  award. 

A/;  \r'f/y.  Arms,  129  IJ.  S.  512  ^32:  764). 

Tilt'  n'cord  ns  disclosed  in  this  pnu'ecdini* 
e.i^tabiisi;*  .<  beyond  cnniroversy  tlial  the  main 
ell  I'lii^'l  of  the  Mi>Nissipni  river  at  the  point 
wit' re  erns^i'd  bv  tin;  Ktoknk  and  Hamilton 
bii'iire  is  s'lbstantially  from  the  west  bank 
ol  Isi::.'uJ  No.  4  to  the  Iowa  shore,  and  was 
uavi:  :ih!e  from  bank  to  bank. 

}f)'.  ( 'hiif  Jvntice  Fuller  delivered  the  opin- 
ion of  the  court! 

This  was  an  oriprinal  J^uit  inequity instittited 
In  tliis  ot»urt  lo  detirinine  the  bountlarv  line 
b'Mwtrn  the  slates  of  Iowa  and  Illinois,  and 
c«:>i''"rid  ujjon  subniis^iou  on  the  pleadings 
ai'd  lin*  brirfs  of  eonnsel. 

On  the  tl>inl  of  January,  1803,  theqursiion  at 
is^ue  ". a^de^iiled  {loKa  v.  lUinoin,  147  U.  S.  1 
(;j?:  rr."»  ;  Mild  an  interlocutory  decree  entered, 
wh'Tchy  it  was  "ordere«l,  adjuclired  and  de 
el:n<d  b\  this  court  that  the  boundary  lino  lae- 
twecn  the  slate  (»f  Iowa  and  the  state  of  Illinois 
is  the  Pi'iddle  of  the  nnun  naviLMil)Ie  chanTiel 
of  the  .**ii^si.vip|'i  river  at  the  places  whcn^  the 
ii-IO*  'nil!"  bridges  mentioned  in  the  pload- 
in;:^  » lu-s  said  tiv^-r;  and  it  is  further  orilered 
t!i:ir  •!  « onimission  be  appointed  to  ase«rt  liu 
ana  dc.<-ii:naie  at  said  places  tlie  boundary  line 
N'lwe'  u  the  two  8tal(S.  said  commission  cou- 
ifisting  of  three  competent  persons,  to  be  named 
by  the  court  upon  su«;p:cstion  of  counsel,  aiul 
l^e  retjuired  to  make  a  proper  examination. 
and  to  delineate  on  maps  prepared  for  that 
piirpove  liio  true  line  as  determined  by  this 
court,  and  report  the  same  to  the  court  for  its 
f>irtJiiT  action." 

March  6,  1H93,  a  joint  request  was  fded  in 
this  court,  dated  January  ly,  1«93,  signed  by 
thf  att(»rni'ys  f»eneral  of  the  two  states  con- 
cerned. reqiiesiiuL'  the  appointment  of  certain 
persons  therein  suirircsted  as  commissioner*  to 
tix  the  boundarv  line,  and  that  the  line  be 
](H*nted  at  once  at  the  Keokuk  and  Hamilton 
brifltre.  and  on  the  next  day  an  order  was 
^'Htered  in  accordance  with  this  request,  as 
follows:  ''It  is  ordered  that  said  Montgomery 
Meiir«<,  John  R  Carpenter,  and  Albert  Wcmp- 
Der  l»e,  and  they  are  liereby,  appointed  com- 
ini.«<sioners  to  locate  and  mark  the  slate  line 
between  the  states  of  Iowa  and  Illinois,  pur- 
funnt  to  the  opinion  of  this  court  in  this  cause, 
at  each  of  the  nine  bri'lires  across  the  Missis- 
feippi  river  between  these  slates.  And  inas- 
much as  there  is  an  emerjjeney  existing  there- 
for, it  is  ordered  tliat  said  commissioners 
proceed  at  once  to  ascertain  and  mark  the 
boundary  line  between  said  states  at  the 
Keokuk  and  Hamilton  bridge,  and  report  at 
once  their  action  in  that  regard  before  proceed- 
ing to  ascertain  the  line  or  mark  the  same  at 
the  other  bridges,  and  that  afterward  they 
determine  and  mark  the  said  state  line  at  the 
other  eij^bt  bridges  when  requested  by  either 
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party,  and  report  the  same.  That  before  en 
tering  upon  their  duties  they  take  and  forward 
to  the  clerk  of  this  court,  to  l)e  filed,  an  oath 
that  they  will  faithfully  perform  their  duties 
as  such  commissioners,  under  the  decision 
rendered  in  this  cause,  to  the  best  of  their 
ability.  That  the  clerk  of  this  court  furnish 
to  said  commissioners  a  copy  of  this  order, 
and  the  opinion  of  the  court  m  this  cause." 

The  commissioners  filed  their  report  March 
80,  lHt)3,  as  to  the  boundary  line  at  the  bridge 
mentioned,  and  on  the  same  day  the  state  of 
Iowa  moved  for  an  order  confirming  the  report, 
•counsel  making  the  applicaiion  beine  |li4l 
advised  that  it  was  consented  to  on  b(  half  of 
the  Slate  of  Illinois.  On  April  10,  1803,  an 
order  was  entered  in  thc^c  woids:  "This  cause 
coming  on  to  be  heard  upon  the  application 
of  the  state  of  Iowa  for  an  order  contlrmini; 
the  report  of  the  commissioners,  presented 
herein,  a>eertaining  and  niarkin&r  the  boundary 
line  between  the  s»nte  of  Illinois  and  the  state 
of  low:*,  at  the  Ke(jkuk  and  Hamilton  bridge, 
at  Keokuk,  Iowa,  it  is  (>rdered  that  the  said 
report  be,  and  the  same  is  hereby,  confirmed; 
and  it  is  fuither  ordered  that  said  commis- 
sioners proceed  to  determine  and  mark  the 
boundary  line  between  said  .Mates  throughout 
iis  cMeut,  and  report  thereon  to  this  court, 
with  all  convenient  speed,  and  that  the  order 
herein  entered  on  March  7,  1803,  be,  and  it  ifl 
hcrebv,  modified  in  accordance  herewith." 

As  will  be  seen,  these  proceedings  were  had 
at  October  term.  1H02.  The  state  of  Illinois 
on  Ocl(»ber  11,  1893.  one  of  the  first  days  of 
October  term,  1803,  by  leave  of  court,  moved 
to  set  aside  the  order  confirming  the  report  of 
the  commissioners  tiled  as  before  stated,  upon 
the  ground  that  notice  was  noi  given  of  the 
applicaiicm  for  the  confirmation  of  said  rep  )rt. 
and  that  the  consent  of  the  slate  was  .signified 
to  the  court  through  mistake  and  inadvert«"tice. 
This  motion  was  resisted  by  the  state  of  Iowa, 
and  numerous  af&davits  have  been  filed  on 
both  sifles. 

We  are  satisfied,  upon  a  careful  examination 
of  the  papers,  that  counsel  were  laboring  under 
misapprehension  in  the  matter  of  the  applica- 
tion lor  the  confirmation,  and  that  the  order 
of  the  tenth  of  April  was  improvidently  entered 
in  that  the  state  of  Illinois  had  not  received 
due  notice  of  the  application  and  had  not 
consented  to  the  order.  It  is  uiuiecessary  to 
rehearse  the  facts  and  circumstances  which 
led  to  the  misapprehension.  It  is  objcct-d  by 
the  slate  of  Iowa  that  the  order  of  April  10 
was  a  final  finding  and  decree,  and  that  it  can- 
not be  changed  or  set  aside  upon  motion  at  a 
lerm  of  court  subsequent  to  that  at  which  it  was 
entered;  but  we  regard  the  order  as  interlocu- 
tory merely.  The  confirmation  of  the  report 
was  but  a  step  in  the  cause  and  not  a  final  decree 
♦deciding  and  disposing  of  the  whole  [t^42 
merits  of  the  cau<»e,  and  discharging  the  parties 
from  further  attendance.  We  cannot  dispose 
of  the  case  by  piecemeal,  and  until  the  bound- 
ary line  throughout  its  extent  is  determined, 
ail  orders  in  the  case  will  be  Interlocutory. 

In  the  exercise  of  original  jurisdiction  in 
the  determination  of  the  boundary  line  between 
sovereign  states,  this  court  proceeds  only  upon 
the  utmost  circum.spection  and  deliberation, 
and  no  order  can  stand  in  respect  of  which 

151  U.  S. 


18m 


Be  BoNVKR. 


843,844 


full  opportnnity  to  be  henrd  has  not  been  be&d  of  cattle  of  the  value  of  fifty  dollars,  tbe 
afforded.  Without  iutimatinp  any  opinioD  on  property  of  one  Robert  Willittins,  who  waa 
the  cooiroversy  mined  as  lo  the  actioo  of  the  \  oot  a  member  of  any  Indian  tribe;  that  during 
comniissioDcrs,  (he  order  of  April  10.  1^03.  so  ;  that  month  he  was  arraiirned  before  the  same 
far  as  it  confirms  the  report  Id  questioo,  will   court  and  pleailed  not  guilty  to  the  indictment 


be  ?ara1od. 

Ordered  aeeordingly. 


In  Re  JOHN  BONNER, 
On  Petition  for  writ  of  Uuheas  Corpui. 

(Sec  S.  C.  Reporter's  ed.  242-282.) 

ImprtMnment  in  penitentiary— limits  of  Juris- 
diction— place  of  imprutonment — habeas  cor- 
pus, 

L  Under  U.  8.  Rev.  Stat.  M  5541,  5642, 5546,  tbe  U.  a 
court  of  tde  Indian  territory  cannot  order  one 
convicted  of  crime  to  be  imprisoned  in  a  state 
penitentiary  unless  the  imprinoumeot  is  ordered 
foraiK,Ti<)d1(>ni;erttianoue.veororat  hard  labor. 

t.  In  all  cases  where  life  or  lil)crty  is  affected  by 
tts  procecdiufi^  tbe  court  must  Iceep  strictly 
within  the  timirsof  the  lawauthorixinifittotake 
jurisdiction  and  to  try  the  case  and  to  render 
judgment. 

t.  If  the  law  prescribes  a  place  of  imprisonment, 
the  court  cannot  direct  a  different  place  not  au< 
tboHze<l:  it  cannotdireot  imprisonment  in  a  pen- 
itentiary when  tbe  law  ansif^ns  that  institution 
for  imprijfonment  under  Judgments  of  a  different 
character. 

4.  Where  one  convicted  of  a  crime  bss  been  sen- 
tence<l  to  a  penitentiary  not  authorized  by  Uiw  and 
is  there  iinorisoncd,  he  is  entitled  to  a  writ  of 
hatxnis  corpus  to  relieve  him  from  imprisonment 
at  that  place,  but  without  prejudice  to  his  being 
sentenced  in  accordance  with  law  upon  the  ver- 
dict against  biro. 

[No.  8  original.] 

Argued  Nov,  27,  S8, 1893.  Decided  Jan,  8, 1S94. 

ON  PETITION  of  John  Bonner  for  writ  of 
habeas  corpus  to  P.  W.  Madden,  warden 
of  the  tjenitentiary  of  Iowa,  to  be  released 
from  imprinonment  and  for  hit  discharge. 
Habeas  corpus  issued. 

Statement  by  Mr,  Justice  Field: 
24 :i]  *The  petitioner.  John  Bonner,  a  citizen 
of  the  Uni^'cJ  States,  represents  that  he  is  now 
and  has  been  since  t1)e28d  of  May,  1893,  unlaw- 
fully deprived  of  his  liberty  by  one  P.  W. 
Madden,  as  warden  of  the  penitentiary  of 
Iowa,  situated  in  Anamosa  in  that  ntate.  lie 
sets  forth,  as  the  cause  of  bis  restraint  and  de- 
tention, that  at  the  October  term,  1892.  of  the 
United  suites  Court  for  the  Third  Judicial  Di- 
vision of  the  Indian  Territory,  he  was  indicted 
for  the  larceny,  in  May  previous,  in  the  Chicka- 
aaw  Nation,  within  the  Indian  territory,  of  four 

V€ftm,—A9in criminallaw:  cttrrtUUm  of  sentence 
cf  one  convicted ;  retienUnce^  see  note  to  Rx  parte 
Cross,  36: 009. 

Ae  Co  irhen  person  ft  in  jeopardy;  when  fury  may 
be dUeharged  vithnul  a  veriiict:  former  acquUtal  or 
eonvietUm,  tee  notes  to  Ex  parte  Lan^e,  21: 1(79,  and 
to  United  Bfates  v.  Perez,  6: 165. 

Ae  to  yfhat  questions  may  he  considered  on  habeas 
torpus^  see  note  to  Bz  parte  CariL  Zl:  888. 

As  to  suspension  of  writ  of  habeas  corpus,  aee  note 
to  Lutber  v.  Borden,  ]&  68L 
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and  was  tried  and  found  guilty.  The  statute 
under  which  the  indictment  w^s  found  is  con- 
tained in  Si'Ction  5356  of  the  Revised  Statutes, 
and  is  as  follows:  *' Every  person  who.  upoa 
the  hic:h  soaf:,  or  in  any  place  under  the  ex* 
elusive  jurisdiction  of  the  United  Statfs,  takes 
and  carries  away,  with  intent  to  steal  or  pur- 
loin, the  personal  goods  of  another,  shall  be 
punished  by  a  flue  of  not  more  than  one  thous- 
and dollars,  or  by  imprisonment  not  morr 
than  one  year,  or  by  both  sucii  Ane  and  ia«- 
prisonment."  The  court  by  its  Judt^ment  Ren- 
lenced  the  petitioner  to  imprisonment  in  the 
penitentiary  at  Anamosa  in  the  state  of  Iowa 
for  the  term  of  one  year,  and  to  the  payment 
of  a  fine  of  one  thousand  dollars.  It  also 
added  that  the  marshal  of  the  court,  to  whose 
custody  he^as  then  contimitted,  should  safely 
keep  and  convev  the  petitioner  and  deliver 
him  to  thecuHlody  of  the  warden  of  the  peni- 
tentiary, who  would  receive  and  keep  him  in 
prison  for  the  period  of  one  year  in  execution 
of  the  sentence.  The  petitioner  also  sets  forth 
that  the  warden  of  the  penitentiary  has  no 
otiier  authority  to  hold  liim  than  the  said  judg- 
ment and  order  of  commitment. 

The  fietiiioncr  alleges  that  the  said  sentence 
and  order  of  commitment  are  void;  that  the 
court  was  without  power  or  jurisdiction,  un- 
der the  law,  to  render  the  Judgment;  and  that 
he  had  applied  to  tbe  United  States  judpe  of 
the  northern  district  of  Iowa  for  a  writ  of 
hal>cas  corpus  to  be  released  from  confine- 
ment, and  that  the  writ  was  denied  to  him. 
He,  'therefore,  pravs,  that  this  court  [244 
will  issue  the  writ  of  habeas  corpus  to  the  said 
warden  to  appear  before  this  court  and  show 
what  authority,  if  any,  he  has  for  restraining 
the  petitioner  of  his  liberty,  and  that  upon  fluid 
hearing  be  may  be  discharged. 

An  order  was  issued  from  this  court  in  Oc- 
tober last  to  the  warden  to  show  cause  why 
the  writ  should  not  be  grante<l  as  prayeil. 
The  warden  returns  answer  that  he  holds  the 
prisoner  by  virtue  of  a  warrant  of  commit- 
ment issued  upon  the  Judgment  and  sentence 
of  the  United  States  court,  as  above  staled,  of 
which  a  copy  is  annexed  to  tbe  petition,  snd 
that  at  the  time  of  the  petitioner's  conviction, 
and  of  the  judgment  and  sentence,  there  was 
no  penitentiary  or  jail  suiiable  for  the  confine- 
ment of  convicts  or  available  therefor  in  the 
Indian  Territory,  and  that  the  state  peniten- 
tiary at  Anamosa  had  been  duly  des^ignated  by 
the  Attorney  General,  under  section  5')4(5  of 
the  Revised  Statutes  of  the  United  States,  as 
the  place  of  confinement  for  prisoners  con- 
victed of  crime  by  that  court,  and  that  the  or- 
der of  the  court  for  the  confinement  of  the  pe- 
titioner in  thai  penitentiary  under  its  sentence 
of  imprisonment  was  in  pursuance  of  that 
designation. 

So  much  of  section  5546  of  the  Revised  Stat- 
utes as  bears  upon  tbe  question  under  consid- 
eration in  this  case  is  as  follows:  "  All  per- 
sons who  have  been  or  who  may  hereafter  be 
convicted  of  crime  by  any  court  of  the  United 
States,  whose  punishmeat  it  Im^fiMVLi&KiiVV^ 
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m  district  or  territory  where,  at  the  time  of 
coDviction,  there  may  be  no  penitentiary  or 
Jail  suitable  for  the  confinement  of  convicts 
or  available  therefor,  shall  be  confined  during; 
the  term  for  which  they  have  been  or  may  be 
sentenced  in  some  suitable  Jail  or  peniten* 
tiarv  In  a  convenient  state  or  territory,  to  be 
designated  by  the  Attorney  General,  and  shall 
be  transported  and  delivered  to  the  warden  or 
keeper  of  such  jail  or  penitentiary  by  the 
marshal  of  the  district  or  territory  where  the 
conviction  has  occurred." 

Messrs.  John  C.  Chanej  and  WiUiam  J. 
Bannells,  for  petitioner: 

The  law  authorizes  the  thousand  dollar  fine, 
and  also  the  one  year's  imprisonment,  but  it 
does  not  authorize  imprisonment  in  a  peniten- 
tiary. 

Ex  parte  Mills,  185  U.  8.  268-271  (84:  107- 
110);  United  States  v.  CM.  48  Fed.  Rep.  570; 
Ex  parte  Friday,  43  Fed.  Rep.  916;  Be  John- 
son, 46  Fed.  Rep.  477. 

Where  a  Judgment  is  unauthorized,  and  there- 
fore void,  the  prisoner  will  be  discharged  on 
habeas  corpus  without  a  reversal  of  the  Judg- 
ment. 

Church,  Habeas  Corpus,  479;  Ex  parte  Lange, 
85  U.  8.  18  Wall.  163  (21:  872). 

The  petitioner  could  not  be  again  arraigned 
and  tried.  Neither  could  the  sentence  be  modi- 
fled,  nor  another  substituted  in  its  8tead.  8uch 
action  would  be  a  putting  in  Jeopardy  again 
for  the  same  offense. 

Re.  Johnnon,  46  Fed.  Rep.  477-481. 

When  a  court  has  once  imposed  a  sentence, 
whether  in  accordance  with  law  or  not,  which 
has  been  served  or  performed  in  whole  or  in 
part,  it  ha.s  no  Jurisdiction  to  impose  another, 
either  in  addition  to  or  as  a  substitute  for  it. 

Feeleifs  Case,  12  Cush.  598;  Ex  parte  Mason, 
8  Mich.  70;  SennotVs  Case,  146  Mass.  489,  4 
Am.  8t.  Rep.  844. 

The  ri^ht  of  habeas  corpus  is  the  *'bill  of 
rights''  to  the  citizen  deprived  of  his  liberty, 
and  is  his  Just  and  proper  right. 

Ex  parte  Frederick,  149  U.  8.  70  (37:  653); 
He  Nielsen,  131  U.  8.  176-191  (83:  118-123); 
Ex  parte  Siebold,  100  U.  S.  371  (25:717);  Ex 
parU  RoyaU,  117  U.  8.  241  (29:  868);  Wood^. 
Brush,  140  U.  8.  278  (35:  505);  Tweed  v.  Lis- 
eomb,  60  N.  Y.  592,  19  Am.  Rep.  211. 

U.  8.  Rev.  Stat,  g^  751-763,  authorize  the 
issuance  of  a  writ  of  habeas  corpus  in  such 
case. 

A  subject  can  apply  for  a  writ  of  habeas 
corpus  whenever  he  is  unlawfully  restrained 
of  his  liberty. 

Hamilton^  Case,  51  Mich.  174;  Herrick  v. 
Bmith,  1  Gray.  1-49,  61  Am.  Dec.  381;  Ex 
parte  Kearny,  55  Cal.  212;  Be  Jackson,  3  Mc- 
Arth.  24;  Be  Sweatman,  1  Cow.  144;  Ex  parte 
Mason,  8  Mich.  70;  Feeley'sCase.  12  Cush.  598. 

The  doctrine  of  res  judicata  does  not  apply 
to  an  order  remanding  a  prisoner. 

Church,  Habeas  Corpus,  570.  571,  note  1; 
Ex  parte  Kaine,  3  Blatchf.  1;  Ec  parte  Cuddy. 
40  Fed.  Rep.  62. 

This  court  has  recognized  the  right  of  a  peti- 
tioner for  a  writ  of  habeas  corpus  on  original 
application. 

Ex  parU  MiOs.Wi  U.  8.  268  (84:  107);  Ex 
jfa/^Zaw,  MV.  8.  448  (84:  219. 


I     Mr.  Lawrence  Mazwell*  Jr.,  Solicitor 
Oen.,  for  respondent: 

An  excessive  sentence  upon  a  lawful  convic- 
tion is  not  absolutely  void,  so  as  to  entitle  the 
prisoner  to  be  discharged  on  habeas  corpus. 

Ex  parte  Lange,  85  U.  8.  18  Wall.  163,  176 
(21:  872,  878);  Ex  parte  Parks,  93  U.  8.  18,23 
(23:  787.  788);  Ex  parte  Virginia,  100  U.  8. 
339  (25:  676);  Ex  parte  Rowland,  104  U.  8.  604 
(26:  861);  Be  Coy,  127  U.  8.  731,  738  (32:  274, 
275);  Re  Nielsen,  131  U.  8.  176,  183(38:  118, 
120);  SennotVs  Case,  146  Mass.  489;  Boss's  Case, 
2  Pick.  165;  FeeWs  Case,  12  Cush.  598;  Re 
Seinler,  41  Wis.  517;  Ex  parte  Shaw,  7  Ohio 
St.  81,  70  Am.  Dec.  55;  Ex  parte  Van  Hagan, 
25  Ohio  8t.  426;  Phinney's  App.  32  Me.  440; 
Kirbyv.  State,  62  Ala.  51;  Lark  v.  State,  55 
Ga.  435. 

The  petitioner  should  not  be  released  on  ha- 
beas corpus,  even  if  he  is  entitled  to  be  dis- 
charged on  writ  of  error. 

Ex  parU  Kearney,  20  U.  8.  7  Wheat.  38  (6: 
891);  Ex  parte  Watkins,  28  U.  8.  3  Pet.  193  (7: 
650);  Be  Schneider  (No.  2)  148  U.  8. 162(37: 406); 
Ex  parte  Frederieh,  149  U.  8.  70,  75  (37:  658, 
656);  Biley's  Case,  2  Pick.  172;  Ex  parte  Lees, 
£1.  Bl.  &  EI.  828. 

The  erroneous  sentence  can  be  corrected  in 
the  circuit  court  of  appeals,  the  conviction 
being  valid,  and  the  petitioner  should  not 
therefore  be  discharijed  absolutely. 

Re  MedUy,  134  U.  8.  160  (33:  835);  Beale  v. 
Com,  25  Pa.  11;  Kelly  v.  State,  3  Smedes  &  M. 
518;  outer  v.  SiaU,  5  How.  (Miss.)  14. 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

The  petitioner  asks  for  the  issue  of  the  writ 
of  habeas  corpus  in  order  that  he  may  be 
thereby  set  at  liberty,  on  iLc  ground  that  bis 
iniprisonment  in  the  penitentiary  at  Aniimosa 
in  Iowa  is  in  pursuance  of  a  Judgrment  of  a 
court  which  possessed  no  authority  under  the 
law  to  pass  sentence  upon  him  of  imprison- 
ment in  the  state  penitentiary,  upon  hh  con- 
viction of  the  offense  for  which  he  was  in- 
dicted and  tried.  That  is  a  sentence  which 
can  only  be  imposed  where  it  is  specifically 
prescribed,  or  where  the  imprisonment  or- 
dered is  for  a  period  longer  than  one  year,  or 
at  hard  labor.  To  an  imprisonment  for  that 
period  or  at  hard  labor  in  a  state  penitentiary 
infamy  is  attached,  and  a  taint  of  that  character 
can  be  cast  only  in  the  cases  mentioned. 

Section  5356  of  the  Revised  8tatutes  of  the 
United  States,  under  which  the  defendant  was 
indicted  and  convicted,  prescribes  as  a  punish- 
ment for  the  offenses  designated  fine  or  impris- 
onment— the  fine  not  to  exceed  one  thousand 
dollars  and  the  imprisonment  not  more  than 
one  year,  or  by  both  such  fine  and  imprison- 
ment. Such  imprisonment  cannot  be  enforced 
in  a  state  penitentiary.  Its  limitation  being  to 
one  year,  must  be  enforced  elsewhere.  Section 
5541  of  the  Revised  Statutes  provides  that: 
"  In  every  case  where  anv  person  convicted  of 
any  offense  against  the  United  States  is  sen- 
tenced to  imprisonment  for  a  period  longer 
than  one  year,  the  court  by  which  the  sentence 
is  passed  may  order  the  same  to  be  executed 
in  any  state  jail  or  penitentiary  within  the  dis- 
trict or  state  where  such  court  is  held,  the  use 
of  which  Jail  or  penitentiary  is  allowed    by 
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the  ]e|dj(1ature  of  tbe  state  for  that  purpose." 
And  section  5542  provides  for  a  similar  impris- 
onment in  a  state  jail  or  penitentiary  wlicre 
the  person  has  been  conyicted  of  any  offense 
against  the  United  States  and  sentenced  to  im- 
prisonment and  confinement  at  hard  labor.  It 
ii&rt]  follows  *that  the  court  bad  no  iurisdic- 
tion  to  order  an  imprisonment,  when  the  place 
is  not  specified  in  the  law,  to  be  executed  in  a 
penitentiary  when  the  imprisonment  is  not  or- 
dered for  a  period  longer  than  one  year  or  at 
hard  labor.  The  statute  is  equivalent  to  a  di- 
rect denial  of  any  authority  on  the  part  of  tbe 
court  (o  direct  that  imprisonment  be  executed  in 
m  penitentiary  in  any  cases  other  tlinn  those  spe- 
cified. Whatever  discretion  therefore  the  court 
may  possess,  in  prescriliing  the  extent  of  im- 
prisonment as  a  punishment  for  the  offense 
committed,  it  cannot,  in  specifying  the  place  of 
imprisonment,  name  one  of  these  institutions. 
This  has  been  expressly  adjudged  in  Ex  parte 
MiU$,  135  U.  8.  263,  270  [34:  107,  110).  which 
in  one  part  of  it  presents  features  in  all  respects 
similar  to  those  of  the  present  case. 

There  the  petitioner,  Mills,  was  detained  by 
the  warden  of  the  state  penitentiary  in  Colum- 
bus, Ohio,  pursuant  to  two  judgments  of  the 
District  Court  of  the  United  States  for  the 
Western  District  of  Arkansas  sentencing  him 
in  each  case  to  confinement  in  the  penitentiary 
of  that  state.  Application  was  made  by  the 
prisoner  for  a  writ  of  habeas  corpus  on  the 
ffround  that  the  court  by  which  he  was  tried 
bad  no  jurisdiction  of  the  offenses  with  which 
be  was  charged,  and  on  tbe  further  ground 
that  his  detention  in  the  penitentiary  under  the 
sentences,  neither  of  which  was  for  a  longer 
period  than  one  year,  was  contrary  to  tbe  laws 
of  tbe  United  Slates.  The  first  position  was 
not  considered  tenable,  but  tbe  second  was 
deemed  sufficient  to  authorize  the  issue  of  the 
writ  Tbe  court  held  that,  apart  from  any 
question  as  to  whether  the  court  below  had  ju- 
risdiction to  try  the  offense  charged,  the  de- 
tention of  the  petitioner  in  the  penitentiary 
upon  sentences,  neither  of  which  was  for  im- 
prisonment longer  than  one  year,  was  in  viola- 
tion of  the  laws  of  the  United  t^iates,  and  that 
he  was,  therefore,  entitled  to  be  discharged 
from  the  custody  of  the  warden  of  the  institu- 
tion. *'A  sentence  simply  of  'imprisonment' " 
said  the  court,  '*in  the  case  of  a  person  con- 
victed of  an  offense  against  the  United  States 
—where  the  statute  prescribing  tbe  punishment 
does  not  require  that  the  accused  shall  be  con- 
fined in  a  penitentiary — cannot  be  executed  by 
confinement  in  that  institution,  except  in  cases 
256]  where  the  ^sentence  is  for  a  period  longer 
than  one  year.'  There  is  consequently  no  escape 
from  the  conclusion  that  the  judgment  of  the 
court  sentencing  the  petitioner  to  imprison- 
ment in  a  penitentiary,  in  one  case  for  a  vear 
and  in  the  other  for  six  months,  was  in  viola- 
tion of  tbe  statutes  of  the  United  States.  The 
court  below  was  without  jurisdiction  to  pass 
any  such  sentences,  and  the  orders  direct- 
ing the  sentences  of  imprisonment  to  be  exe- 
cuted in  a  penitentiary  are  void."  The  court 
added:  "This  is  not  a  case  of  mere  error,  but 
one  in  which  the  court  below  transcended  its 
powers,"  citing  Ex  parte  Lange,  85  U.  8.  18 
Wall  163,  176  [21:872,  878];  Ex  parte  Parks, 
93  U.  8.  18,  28  [28:787,  788J;  Ex  parte  Yw- 
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ginia,  100  U.  8.  889.  848  [25:  676,  678];  IBv 
parU  Rotoland,  104  U.  S.  604.  612  [26:  861, 
^'641:  Re  Coy,  127  U.  S.  731,  738  [32:  274,  275] 
and  Re  McUen,  131  U.  S.  176,  182  [33:  118, 
120J. 

Counsel  for  the  government  admits  that, 
upon  the  authority  of  that  case  construing  the 
Revised  Statutes,  the  petitioner  should  not 
have  been  sentenced  to  imprisonment  in  the 
penitentiary;  but  he  claims  that  the  judgment 
and  sentence  are  not  for  that  cause  void  so  as 
to  entitle  the  petitioner  to  a  writ  of  habeas  cor- 
pus for  his  discharge,  and  he  asks  the  court  to 
reconsider  the  doctrine  announced,  contending 
that  neither  the  reason  of  the  law  nor  the  au- 
thorities sustain  the  position.  According  to 
his  argument,  it  would  seem  that  the  court 
does  not  exceed  its  jurisdiction  when  it  directs 
imprisonment  in  a  penitentiary  to  which  place 
it  is  expre^ly  forbidden  to  order  it.  It  would 
be  as  well,  and  be  equally  within  its  authority, 
for  the  court  to  order  the  imprisonment  to  be  in 
the  guardhouse  of  a  fort,  or  the  hulks  of  a 
prison  ship,  or  in  any  other  place  not  specified 
in  tbe  law. 

We  are  unable  to  a/^ee  with  the  learned 
counsel,  but  are  of  opinion  that  in  all  cases 
where  life  or  liberty  is  affected  by  its  proceed- 
ings, tbe  court  must  keep  strictly  within  the 
limits  of  the  law  authorizing  it  to  take  juris- 
diction and  to  try  the  case  and  to  render  judg- 
ment. It  cannot  pass  beyond  those  limits  in 
any  essential  requirement  in  either  stage  of 
these  proceedings;  and  its  authority  in  those 
particulars  is  not  to  be  enlarged  by  any  mere  in- 
ferences from  the  law  or  doubtful  construction 
of  its  terms.  There  has  been  a  great  deal  said 
*and  written,  in  many  caries  with  em  bar-  [257 
rassing  looseness  of  expression,  as  to  the  juris- 
diction of  the  courts  in  criminal  cases.  From 
a  somewhat  extended  examination  of  the  au- 
thorities we  will  venture  to  state  some  rule  ap- 
plicable to  all  of  them,  by  which  the  jurisdic- 
tion as  to  any  particular  judgment  of  the  court 
in  such  cases  may  be  determined.  It  is  plain 
that  such  court  has  jurisdiction  to  render  a 
particular  judgment  only  when  the  offense 
charged  is  within  the  class  of  offenses  placed 
by  the  law  under  its  jurisdiction;  and  when, 
in  taking  custody  of  the  accused,  and  in  its 
modes  of  procedure  to  the  determination  of  the 
question  of  his  guilt  or  innocence,  and  in  ren- 
dering judgment,  the  court  keeps  within  the 
limitations  prescribed  by  the  law,  customary 
or  statutory.  When  the  court  goes  out  of 
these  limitations  its  action,  to  the  extent  of 
such  excess,  is  void.  Proceeding  within  these 
limitations,  its  action  may  be  erroneous  but 
not  void. 

To  illustrate:  In  order  that  a  court  may 
take  jurisdiction  of  a  criminal  case,  the  law 
must,  in  the  first  instance,  authorize  it  to  act 
upon  a  particular  class  of  offenses  within  which 
the  one  presented  is  embraced.  Then  comes 
the  mode  of  the  presentation  of  the  offense  to 
the  court.  That  is  specifically  prescribed.  If 
tbe  offense  be  a  felony,  tbe  accusation  in  the 
Federal  court  must  be  made  by  a  grand  jury 
summoned  to  investigate  the  charge  of  tba 
public  prosecutor  against  the  accused.  Such 
indictment  can  only  be  found  by  a  specified 
number  of  tbe  grand  jury.  If  not  found  br 
that  number,  the  court  cannot  vcQic««i  «X  ^. 
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If  the  offeose  be  only  a  misdemeanor,  not  pun- 
ishable by  imprisonment  in  the  peniteiitiHrv: 
{Miickin  ▼.  United  States,  117  U.  S.  848  [20. 
90Uj)  the  accusaiion  may  be  made  by  indict- 
ment of  the  grand  jury  or  by  inroraiation  of 
the  public  prosecutor.  An  information  is  a 
formal  charge  against  the  accused  of  the  of- 
fense, with  such  particulars  as  to  time,  place 
and  attendant  circumstances  as  will  apprise 
him  of  tbe  nature  of  the  charge  he  is  to  meet, 
signed  by  the  public  prosecutor.  When  tbe 
indictmpnt  is  found,  or  the  information  is  filed 
a  warrant  is  issued  for  the  arrest  of  the  accu-scd 
to  be  brought  before  the  court,  unless  he  is  at  the 
time  in  custody,  in  which  case  an  order  for  that 
258]  purpose  is  made,  to  the  end.  in  ^either 
case,  that  be  may  be  arraigned  and  plead  to  the 
indictment  or  information.  When  he  is  brought 
before  tlie  court,  objections  to  the  validity  or 
form  of  the  indictment  or  information,  if 
made,  are  considered,  or  issue  is  joined  upon 
the  accusation.  When  issue  is  thus  joined,  the 
court  must  proceed  to  trial  by  a  Jury,  except 
in  case  of  the  accused's  confession.  It  can- 
not then  proceed  to  determine  tbe  issue  in  any 
other  way.  When  the  Jury  have  rendered 
their  verdict,  the  court  has  to  pronounce  the 
proper  judgment  upon  such  verdict — and  the 
law,  in  prescribing  tbe  punishment,  either  as 
to  tbe  extent,  or  the  mode,  or  the  place  of  it, 
should  be  followed.  If  the  court  is  autborizod 
to  impose  imprisonment,  and  it  exceeds  the 
time  prescribed  by  law,  the  judgment  is  void 
for  the  excess.  If  the  law  prescribes  a  place 
of  imprisonment,  tbe  court  cannot  direct  a  dif- 
ferent place  not  authorized;  it  cannot  direct 
imprisonment  in  a  penitentiary  when  the  law 
assigns  that  institution  for  imprisonment  under 
judgments  of  a  dififeient  character.  If  the 
case  be  a  capita!  one,  and  the  punishment  be 
death,  it  must  be  inflicted  in  the  form  pre- 
scribe by  law.  Although  life  is  to  be  extin- 
guished, it  cannot  be  by  any  other  mode.  The 
proposition  put  forward  by  counsel  that  if  the 
court  has  authority  to  inflict  tbe  punishment 
prescribed,  its  action  is  not  void,  though  it 
pursues  any  form  or  mode  which  may  com- 
mend itself  to  its  discretion,  is  certainly  not  to 
be  tolerated.  Imprisonment  might  be  accom- 
panied with  inconceivable  misery  and  mental 
sufl'ering,  by  its  solitary  character  or  other  at- 
tending circumstances.  Death  mii;ht  be  in- 
flicted by  torture,  or  by  starvation,  or  by  draw- 
ing and  quartering.  All  these  modes,  or  any 
of  them,  would  be  permissible,  if  the  doctrine 
asserted  by  him  can  be  maintained. 

A  question  of  some  difliculty  arises,  which 
has  been  disposed  of  in  different  ways,  and 
that  is  as  to  tbe  validity  of  a  judgment  which 
exceeds  in  its  extent  the  duration  of  time  pre- 
scribed by  law.  With  many  courts  and  judges 
—perhaps  with  the  majority— such  jndgment  is 
considered!  valid  to  tbe  extent  to  which  the  law 
allowed  it  to  be  entered,  and  only  void  for  the 
excess.  Following  out  this  argument,  it  is  fur 
ther  claimed  that,  therefore,  the  writ  of  habeas 
250]  corpus  cannot  be  'invoked  for  the  re- 
lief of  a  party  until  the  time  has  expired  to 
which  the  judgment  should  have  heeu  limited. 
But  that  question  is  only  of  speculative  inter- 
est here,  for  there  is  here  no  question  of  excess 
of  punishmeDt.  The  prisoner  is  ordered  to  be 
f'ontneA  io  the  penitentiafy,  where  the  law 


does  not  allow  the  court  to  send  him  for  a  sin- 
gle hour.  To  deny  the  writ  of  habeas  corpus 
in  such  a  case  is  a  virtual  suspension  ot  it; 
'  and  it  should  he  constantly  borne  in  miod  that 
the  writ  was  intended  as  a  protection  of  the 
citizen  from  encroachment  upon  his  lil)erty 
from  any  source— equally  as  well  from  the 
unauthorized  acts  of  courts  and  judges  as  the 
unauthorized  acts  of  individuals. 

The  laws  of  our  country  take  cure,  or  should 
take  care,  that  not  tbe  weight  of  a  judge's 
finger  shall  fall  upon  any  one  except  as  specifi- 
cally authorized.  A  rigid  adherence  to  this  doc- 
trine will  give  far  greater  security  and  safety  to 
the  citizen  than  permitting  the  exercise  of  an 
unlimited  discretion  on  the  part  of  the  courts 
in  the  imposition  of  punishments  as  to  their 
extent,  or  as  to  the  mode  or  place  of  their  exe- 
cution, leaving  the  injured  parly,  in  case  of 
error,  to  the  slow  remedy  of  an  apiieul  from 
the  erroneous  judgment  or  order,  which,  iu 
most  cases,  would  be  unavailing  to  give  re- 
lief. In  the  case  before  us  had  un  appeal  been 
taken  from  the  judgment  of  the  United  Suites 
court  of  the  Indian  territory  it  would  hurdiy 
have  reached  a  determination  l)efore  the  |x;riod 
of  the  sentence  would  have  expired,  and  the 
wrong  caused  by  the  imprisonment  in  the  pen- 
itentiary have  been  inflicted. 

Much  complaint  is  made  that  persons  are 
often  discharged  from  arrest  and  imprisonment 
when  their  conviction,  upon  which  such  im- 
prisonment was  onlered,  if  perfectly  correct, 
the  excess  of  jurisdietion  on  the  part  of  the 
court  l)cing  in  enlarging  the  punishment  or  in 
enforcing  it  in  a  different  mode  or  place  than 
that  provided  by  the  law.  But  in  such  ciises 
there  need  not  be  any  failure  of  justice,  for 
where  the  conviction  is  correct  and  the  error  or 
excess  of  jurisdiction  has  been  as  stated,  there 
does  not  seem  to  lie  any  pood  reason  why  juris- 
diction of  the  prisoner  should  not  l>e  reassumed 
hy  the  court  that  imposed  the  sentence  in  or- 
der that  its  defect  may  be  *corieeted.  [2<»0 
The  judges  of  all  courts  of  record  are  magis- 
trates, and  their  object  should  be  uoi  to  turn 
loose  upon  society  persons  who  have  bren 
justly  convicted  of  criminal  offenses,  but, 
where  the  pniiisliment  imposed,  in  the  mode, 
ex  I  en  I,  or  place  of  its  execution,  has  exceeded 
the  law,  to  have  it  corrected  by  calling  the  at- 
tention of  the  court  to  such  excess.  We  do 
not  perceive  any  departure  from  principle  or 
any  denial  of  the  petitioner's  right  in  adopting 
such  a  couise.  He  complains  of  the  unlawful- 
ness of  his  place  of  imprisonment.  He i**  only 
entitled  to  relief  from  that  unlawful  feature, 
and  that  he  would  obtain  if  opportunuy  lie 
given  to  that  court  for  correction  in  that  par- 
ticular. It  is  true  where  there  are  also  errors 
on  the  trial  of  tbe  case  affecting  the  judgment, 
not  trenching  upon  its  jurisdiction,  the  m<'re 
remanding  the  prisoner  to  the  original  court 
that  imposed  the  sentence,  to  correct  the  judg- 
ment in  those  particulars  for  which  the  writ  is 
issued,  would  not  answer,  for  his  nlief  would 
only  come  upon  a  new  trial;  and  his  remedy 
for  such  errors  must  be  sought  by  appeal  or 
writ  of  error.  But  in  a  vast  majority  of  cases 
the  extent  and  mode  and  place  of  punishment 
may  be  corrected  by  the  original  court  with- 
out a  new  trial,  and  the  party  punished  as  be 
should  be  whilst  relieved  from  any  excess 
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committed   by  the  court  of   vrliich   lie  com-  'ovrr,  and  Ibe  piinishnicnt  was  com-  fJO'^ 

plaiDs.     Id  such  cnse  the  nriginni  court  would  mnii  li  1o  life  iinpiisnnnifnt,  and  lie  was  -lui  lo 

only  »el  s'lile  whal  it  bnd  no  aiiHionly  tnilu  Fori  I.envciiHortli  iose:vc  it  out. 

•no  suli!>iiiiiiedir('clionBrrquir<-il  \>y  ilic  liiw  lo  In  siine  c.isi"'.  it  is   Irue  ILiil  no  corrcclioii 

be  done  upon  tlipconviciion  of  tli<.'OlTi'nileT.  cnn  he  mndu  of  Ibe  jtidenicnt,   as  wIutc  Ibe 

Some  of  tbc  alale   courls  1ibt«  expressed  CDiirt  Lad  nmliT  Ibe  law  no  jiirisilidion  of  Ibu 

tlipniselvea  nltoos(\y  \a  favor  of  tie  adopliim  mse— tliat  Is.  no  liglit   lo  lake  cosiiizxnce  of 

of  Ibis  cuurse,  -niivK  tbe  drfcuis  complained  tbe  oCffuseallcE^pd.  and  tbe  prisoner  must  tb(.D 

ot  consist  only  in  the  Jiidinnpnt — Id  Its  exl<-nl  b<'  eniirely  discbiir^ied;  but  thn»e  caitcs  will  be 

or  mode,  or  pince  of  puuisbmrnt — the  roiivic-  rare,  and  miicb  of  tlic  complnint  tliat  is  mnde 

tioo  brine  in  all  respects  regular.     In  litate  v.  for  disrbiiriiiiiir  on  bnbens  corpus  persons  wbo 

Com.uR  Va.  11,  23.  tbe  aupn-me court  of  Pfnn-  liavelieen  dulfconvlcied  will  lieiliiisremoTed. 

■ylvaniu  snid;  "Tbe  common  law  embudies  in  OrdtT'd,  that  the  writ  of  habeas  corpus  Is- 

itaelf  siiflicient  reason   and  common  Kcnsc  lo  sne,  and  ibai  Ibe  [iclilioner  he  ilisclmrReil  from 

reject  the  monstrous  doctrine  that  a  piiaorer.  the  ciiaiody  of  tbe  warden  of  tbe  pt-iiilentiary 

«liOse guilt  is  csIahliMied  by  a  reg\ilar  verdict.  a<  Ansmosa  In  tbe  Male  of  lonn;  but  nitliout 

Is  to  CHi-apc   piiniHJimetil    allORCiber,  because  prejiidire  lo  ibe  lijfht  of  Ibe  Uniicd   Stites  10 

tbe  court  I'ommiiled  error  in  parsing  tbe  sen-  lake  any  Innful  menKurea  tobave  Ibe  pi'titioD- 

tence.     If  Ibis  court  sanctioned  such  a  rule  it  er  Ecmenccd  in  nccorduace  wllb  law  upoo  Ibc 

would  fail  to  perform  Ibe  chief  duty  foi  whicb  vcrdici  against  hitn. 

It  naseBi»h1>>bed."  Writ  iatatd. 
SOI]     *ll  Is  inie  that  this  lan^iiace was u^ed 

inaca<e  pending  in  tbesupreme  court  of  astute  

on  writ  of  error,  but  if  lliea  the  court  would 

tend  the  case  back  to  have  tbe  error,  not  loiicb- 

ing  Ibe  virdic^drrecleiland  justice  enforced, 

thtte  IS  the  aime  reasoo  why  sucli  torreetioo  tttah  TFimiTrtRV 

should  be  nia.le    when  tbc  prisoner  is  dis  UIAH   ILKUllOKY. 

Chnr»-d  on  batiens  corpus  for  aileireri  defects  -^o  r  itcnnrur*.  <^  •ssjsn  \ 

ofjuriHdietion  in  tbe  rcidilionof  the  judgment  iSeeS.C.  ltei>orter'aed.2e3-2TL) 

flnder  which  he  is  belli.     The  end  soi^i!ht  by  Su^eUnry  of  i»dt>t.„ent  in  Ufh-tiot  n««- 

hitn-to  be  relieved  from   the  defects  in   the  ,„  ,„;;  ,^^  ^^^^  „^y,^  .ialaU-indict- 

ju(i"nienl  rendered  lo  his  injury— is  secured,  „,tf,(for  murder-mdg'menl. 

uduiibe  Biime  time  the  community  is  not  -'                   -'     " 

made  to  suffer  by  a  failure  fo  the  enforcement  1.    In  rrspMt  to  the  descrlpOon  or  the  oirpnm.aD 

of  justice  aRKinst  him.  locllctment  Is  suinoenl,  uniJcr  Ihe  Iowa  of  Dliih. 

Till- mini  iA invented  with  the  Inrpesl  power  if  the  eci  or  omieeloQ  chtirinfd  us  the olTcnse  It 
-             .   ■     .  clearly  and  illsllni'tly  set  lorih,  wlibout  repett- 

babeas  corpus.     StoHod  761   of  Ihe  Revised  tounderstanJ  whtttlBHitciniiiil.iind  iopr..nomio« 

Statutes  on  Ihissubject  provides  ibnl:  -Tbe  3"' «"'emuponcoovimionac™rdm,u.iheri»hi 

courl,  or  justice,  or  ludce  shall  proceed  in  a   _    ,    ,.,  ,    ,„  .„  ,„^,„,„„„,  -„,  „,._,_ „.« 

case  hy  hcarmR  tbe  testimony  and  arguments.  deii„i„„  ,i,p  odriiBe.  it  la  sulDcitint  a  thuse  used 
and  lliercupun  Id  dispose  of  Ihepurly  as  law  comvy  iticaimc  mconiuK 
■nd  justice  n^qulrp."  It  would  seem  that,  in  ^  ^„  i„,ii«tmcnt  which  cicnrlr  anrt  dU^ttnctlr 
tiie  interest  of  justice  and  to  prevent  itsdcfeal.  allricesthcrni'U.siiowiiiganiunler  bTtlieimlaw- 
this  court  mi^-hl  well  delay  tbe  discliarge  of  fni  kiintiff  of  ahiininn  t>clng  nlih  rnnllceHtnm- 
the  pciilioucr  for  such  Teasonnble  lime  as  may  thounht.  In  rikkI  ns  an  liiiUctincnt  tor  murder 
be  ncre-^snry  to  have  bim  taken  Ixifiire  the  umier iheUtuh»iniutc9,iilihDujib  It miiir n.itlo- 
court  where  tbe  judgmeol  was  rcniipreil  that  aicnie,  upon  ilatuce,  In  terms,  Uiedt-Kreeuf  that 
the  doficls  for  waul  of  jurisilielion  which  are  crime. 

Ihe  subject  of  complninl  in  thai  judgmenl  may  4.  wihto  the  court  In  Utah  annininocil  to  tbe  de- 
be  coiretlcd.  Re  MeilUy,  134  U.  a  160-174  fen.lamihnt  he  hart  beei.d.ily  tuuvlctt-l  of  the 
[33:  baVSJIl.  crirueofmiirclorlnilicOr9ldeffn'e.Binl(h<.refore 
In  Ihe  caw  of  CoUmin  v.  7Viin««!i!.  97  U.  8.  "  ""»  "■■"^cre.l.  adjud«.^  and  deercL^.I"  .hat  he 
6011  [24:  1118).  a  pitrty  who  bad  lieen  con-  he  Kiken.  etc. on.t  shot  until  he  ™dc,.rt.ihis 
Ticli^l  of  a  ca,!i,al  l^.L  and  Ibc  judgment  -,:t:::'.ZZ^.^T^.yt::Z"^T.^::k^:. 
bad  Iwn  conlirmcd  by  the  supreme  court  of  n„n.od.«nd  w..s  the  onlj  JudBmout  itwaa  neo- 
tbnl  Mute.  WHS  discharged  by  judgment  of  this  enary  to  render 
court  beCNiine  it  was  held  that  the  stale  court  '  fNo.  9SI.] 
had  no  jiiris.liction  to  try  a  soldier  of  the  army  SubmiUed Nm.  IS.  1S93.     DttiiedJan.  8.  IS94. 

of  Ihe   Lnilcd   Mates  for  a   military   olTcnse         _ 

coramlitivl  by  bim  whiisl  lo  Ihe  military  sj-rv-  Nora.— For  vhat  purii-tet  evldtnce  ••/  (iiI.wIm- 

fceand  subject  to  Ihe  articles  of  war.     But  as  H^n  man  I"  o'ltn  %on<arcitc.a  o/ ertmc,  sco  not* 

Itappenrcil  lliat  the  prisoner  bad  been   tried  lo  Hopiv.  Uiuh.Kiirra. 

by  BCiuirt-mnrtinl  r^RUl-.rly  conveni-d  In  the  -^-  '"  "^e"  cmft^-mofai^nB^arenuttnu 

army  for  Ibc  s.ime  offense  and  senU^uci-d  to  be   <"^"^  ^""-."^  ""'" '°  """'  '■  ""h.I&M*. 

shot,  anil  had  afterwards  escaped,  this  court,  „^' '"  'I'^'f'               "                    "" 

Id   revetting  the   judgment   of   ihe   supreme  J^iJu-'y^"'*. '■ 

•ouilofTennessee,8t3ledlhat  Ibntcourtcouldj     ^,to  o^un  de  ra«o;  indlelm<nt /or 

Cum  the  prisoner  over  to  Ihe  miliiary  auth.-ri-  ^meicucti  uj  aaUoKnt  of  ttmt  and  ptaa 
tK*  of  Ibe  UDlted  Slates.  He  was  so  turned ,  ate  note  toUallT.  United  8ttLt«s.itkSn. 
Ul  tl.tt. 


whenfiulijlat'lt'  eee  nuts  to  TenDCHsae  v.  Oavls.tt 
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BUPBEMB  COUBT  OP  TOE   UNITED  STATES. 


OOT.  Tbbm, 


IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Utah,  to  review  a  ju«lgment  of 
that  court  afBrmiD^  the  judgment  of  the  First 
Judicial  District  Court  of  the  Territory  of 
Ulah,  convicting  Enoch  Davis  of  the  murder 
of  Louisa  Davis.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Warren  N«  Dusenberry*  for  plain- 
tiff in  error: 

The  indictment  was  insufficient. 

1  Bishop.  New  Crim.  Law.  ^  797;  State  v. 
Brawn,  21  Kan.  38;  Foute  v.  State,  8  Ohio  St. 
109;  Kain  v.  State,  8  Ohio  St.  806;  Keenan  v. 
Cam,  44  Pa.  55,  84  Am.  Dec.  414;  Sn^/der  v. 
BtaU,  59  Ind.  105;  Ilogan  v.  State,  »0  Wis. 
428, 11  Am.  Rep.  575;  State  v.  Janes,  20  Mo. 
68;  State  v.  McCarmick,  27  Iowa,  402;  State  v. 
Boyle,  28  Iowa.  522;  State  v.  Knavse.  29  Iowa, 
IWiiSiate  v.  Thompson,  31  Iowa,  393;  People 
▼.  Eallidav,  5  Utah,  467;  Fields  v.  State,  52 
Ala.  348;  Wellar  v.  People,  30  Mich.  16;  John- 
ton  V.  Coin.  24  Pa.  387;  2  Bishop.  Crim.  Proc. 
§g  161-595. 

The  verdict  of  the  jury  was  repugnant  to 
the  offense  charged  in  the  indictment,  and 
was  absolutely  void. 

Fovts  V.  State,  8  Ohio  St.  98;  State  v.  Sean- 
neU,  39  Me.  68;  State  v.  Brown,  21  Kan.  38; 
McCarmick  v.  State,  27  Iowa.  408;  State  v. 
White,  41  lown,  316,  20  Am.  Rep.  602;  Wriuht 
V.  People,  33  Mich.  300;  Gihhs  v.  State,  34  Tex. 
134;  Rifiemaker  v.  State,  25  Ohio  St.  39"); 
OConnell  v.  State,  55  Ga.  191;  Slate  v.  Brown, 
2  N.  C.  100.  1  Am.  Dec.  548;  State  y,  Rollins, 
8  N.  II.  550;  Com,  v.  Adams,  127  Mass.  15. 

There  being  no  legal  verdict  rendered  against 
defendant  by  the  jury,  and  there  being  no 
leii^l  nor  any  judgment  against  him.  rendered 
by  the  court,  the  court  had  no  legal  right  to 
■entence  the  defendant. 

Com,  V.  Call,  21  Pick.  509,  32  Am.  Dec.  284; 
Bfff,  V.  York,  1  Den.  C.  C.  335;  Dyer  v.  Com. 
40  M&«s.  402. 

Mr.  Lawrence  Mazirell*  Jr.,  Solicitor 
Oen.,  for  defendant  in  error: 

The  averments  are  sufficient  under  thecrimi- 
Dal  code  of  Utah  to  show  that  the  killing  was 
premeditated. 

State  V.  Smith,  88  Kan.  199;  People  y,  Davis, 
78  Cal.  355. 

In  Utah  an  indictment  which  avers  murder 
generally,  as  known  at  the  common  law  and 
as  dcfiniHl  by  section  4452  (Utah  Crim.  Laws, 
1888)  is  sufficient  to  support  a  verdict  of  mur- 
der in  the  first  degree. 

2  Whart.  Crim.  Law  (7th  ed.)§1115;  White 
▼.  Com.  6  Binn.  179.  6  Am.  Dec.  443;  Com.  v. 
Flanagan,  7  Watts  &  S.  415;  Com.  v.  Gardner, 
11  Gray,  444;  Com.  v.  Desmarteau,  16  Gray,  1; 
Oreen  v.  Com.  12  Allen,  155.  170;  State  v. 
Pike,  49  N.  H.  399;  Fttzgerrold  v.  People,  87 
N.  y.  413;  People  v.  Willett,  102  N.  Y.  264; 
State  V.  Verrill,  54  Me,  408;  People  v.  Murrau, 
10  Cal.  309;  Davis  v.  State,  39  Md.  355; 
Wicks  V.  Com.  2  Va.  Cas.  387;  Lirinfjston  v. 
Com.  14  Gratt.  592;  Oehrke  v.  State,  13  Tex.  568; 
MitdieU  V.  StaU,  5  Yerg,  340,  8  Yerg.  514;  Mc- 
Adams  v.  State,  25  Ark.  405;  Lescfti  v.  Terri- 
tory, 1  Wash.  Ter.  14;  State  v.  Ussing,  16 
Minn.  75;  State  v.  MUlain,  3  Nev.  409;  Bogan 
▼.  State,  80  Wis.  428,  11  Am.  Rep.  575;  Tern- 
Ury  V.  Stenrs,  2  Mont  826;  Graves  v.  State,  45 
N.  J.  L.  208;  Conroy  v.  PeojpU,  97  N.  T.  02. 


Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error,  Enoch  Davis,  was  in- 
dicted in  the  First  Judicial  Disliict  Court  of 
the  Territory  of  Utah  for  murder,  alleged  to 
have  been  committed  as  follows: 

'*  The  said  Enoch  Davis,  on  the  sixth  day  of 
June,  A.  D.  eighteen  hundred  and  ninety-two, 
at  the  county  of  Uintah,  in  said  territory  of 
Utah,  in  and  upon  one  Louisa  Davis,  there  be- 
ing, willfully,  feloniously,  and  of  his  deliber- 
ately premeditated  malice  aforethouubt,  did 
make  an  assault  with  a  certain  revolver  by 
him,  the  said  Enoch  Davis,  then  and  there  had 
and  held,  with  which  said  revolver  he,  the  said 
Enoch  Davis,  her,  the  said  Louisa  Davis,  upon 
the  head  did  tben  and  there  willfully,  felon- 
iously, and  of  his  deliberately  premeditated 
malice  aforethought,  beat,  bruise,  and  wound, 
thereby  then  and  there  inflicting  upon  the 
head  of  her,  the  said  Louisa  Davis,  one  mortiJ 
wound,  of  which  the  said  Louisa  Davis  then 
and  there  instantly  died,  and  so  the  gnmd  ju- 
rors aforesaid  so  say  tbat  in  manner  aforesaid, 
he.  he  said  Enoch  Davis,  her,  the  said  Louisa 
Davis,  then  and  there  did  kill  and  murder, 
contrary  to  the  form  of  the  statutes  of  said  ter- 
ritory, m  such  cases  made  and  provided,  and 
against  tbe  peace  and  dignity  of  the  people 
atoresaid." 

The  defendant  demurred  to  the  indictment 
on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  public  offense.  The  de- 
murrer was  overuled,  and  he  excepted.  The 
defendant  then  pleaded  not  euilty.  After  trial, 
tbe  jury  returned  tbe  following  verdict:  **We. 
the  jury,  impaneled  in  tbe  above  entitled 
cause,  find  the  defendant,  Enoch  Davis,  guilty 
of  murder  in  the  first  deirree  as  charged  in  the 
indictment.     Newell  Brown,  foreman." 

There  was  a  motion  for  a  new  trial  upon 
various  grounds.  And  defendant  also  moved 
in  arrest  of  judgment  upon  the  following 
grounds:  first,  tbe  indictment  does  not  charge 
murder  in  the  first  degree;  second,  tbe  verdict 
against  the  *defendantof  murder  in  the  [204 
first  degree  was  in  excess  of  the  offense  charged 
in  the  indictment. 

Under  date  of  November  3, 1892,  appears  the 
following  order  of  the  court: 

*'  Tbe  defendant  being  present  in  court,  the 
motions  for  a  new  trial  and  in  arrest  of  judg- 
ment having  been  separately  argued  by  renpect- 
ive  counsel,  and  the  court  now  being  fully 
advised  therein,  orders  tbat  said  motions  M 
overruled;  to  which  order  the  defendant  ex- 
ce^)ts.  Defendant  being  present  in  court  and 
bemg  asked  by  the  court  if  he  had  anything  to 
say  why  sentence  should  not  be  now  pro- 
nouncen  against  him,  and  he  answering  in  the 
negative,  and  said  defendant  having  chosen  to 
be  shot  instead  of  hanging: 

"Thereupon  the  court  rendered  its  judg- 
ment: Whereas  you.  the  said  Enoch  Davis, 
having  been  duly  convicted  of  tbe  crime  of 
murder  in  tbe  first  degree,  without  any  recom- 
mendations whatever;  it  is  therefore  ordered, 
adjudged,  and  decreed  tbat  you,  the  said 
Enoch  Davis,  be  taken  hence  to  the  peniten- 
tiary of  the  territory  of  Utah,  where  you  shall 
be  safely  kept  until  Friday,  December  80th, 
1892,  and  that  between  the  hours  of  ten  in  the 
forenoon  and  four  in  the  afternoon  on  said  day 
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you  be  taken  from  your  place  of  conflDement 
to  the  jail  or  jail  yard  of  the  county  jail  of  the 
county  of  Uintah. or  some  other  private  and  con- 
venient place  in  sairl  county  of  Uintah,  and  that 
Jou  then  be  shot  till  you  are  dead.  You  are 
ereby  remanded  into  the  custody  of  the  U.  S. 
marshal  of  Utah,  who  will  see  that  this  judg- 
ment and  sentence  of  the  court  are  carried  out 
and  executed.  To  which  orders  defendant  ex- 
cepts." 

An  appeal  was  taken  to  the  supreme  court 
of  the  territory,  and  the  judgment  was  af- 
firmed. 

Murder  is  declared  by  the  statutes  of  Utah 
to  be  **  the  unlawful  killing  of  a  human  being 
with  malice  aforethought.'"  This  is  substan- 
tiallv  murder  as  defined  at  common  law.  4 
Bl.  Com.  1S5;  8  Coke,  Inst.  47.  And  such 
malice  may  be  expressed  or  implied;  express, 
when  there  is  manifested  a  deliberate  intention 
unlawfully  to  lake  away  the  life  of  a  fellow 
creature;  implied,  when  no  considerable  prov- 
205 J  ocation  appears,  or  when  *the  circum- 
stances attending  the  killing  show  an  aban- 
doned or  malignant  heart.  2  Utah  Comp. 
Laws.  p.  578,  tig  4452,  4453. 

It  is  also  provided  that  "every  murder  per- 
petrated b^  poison,  lying  in  wait,  or  any  other 
Kind  of  willful,  deliberate  malice  and  permed- 
itated  killing;  or  committed  in  the  perpetration 
of.  or  attempt  to  perpetrate,  any  arson,  rape, 
burglary,  or  robbery,  or  perpetrated  from  a 
premeditated  design,  unlawful!}^  and  malic- 
iously to  effect  the  death  of  any  other  human 
being,  other  than  him  who  is  killed;  or  perpe- 
trated by  any  act  greatly  dangerous  to  the 
lives  of  others,  and  evidencing  a  depraved 
mind,  regardless  of  human  life,  is  murder  in 
the  first  degree;  and  any  other  homicide,  com- 
mitted under  such  circumstances  as  would 
have  constituted  murder  at  common  law,  is 
murder  in  the  second  degree;"  further,  that 
•'every  person  guilty  of  murder  in  the  first  de- 
gree shall  suffer  death,  or,  upon  the  recommen- 
dation of  the  jury,  may  be  imprisoned,  at  hard 
labor  in  the  penitentiary  for  life,  at  the  discre- 
tion of  the  court,  and  every  person  guilty  of 
murder  in  the  second  degree  shall  be  impris- 
oned, at  hard  labor,  in  the  penitentiary  for  a 
term  not  less  than  five  or  more  than  fifteen 
years."  2  Utah  Comp.  Laws,  p.  578,  §§  4454, 
4455. 

Id  respect  to  the  forms  of  pleadings  in  crim- 
inal actions  and  the  rules  by  which  their  sufll- 
ciency  is  to  be  determined,  it  is  provided  that 
the  indictment  must  contain  a  clear  and  con- 
cise statement  of  the  acts  or  omissions  consti- 
tuting the  offense,  with  such  particulars  as  to 
time,  place,  person,  and  propertv,  as  will  en- 
able the  defendant  to  understand  distinctly  the 
character  of  the  offense  charged,  and  to  an- 
swer the  indictment;  and  must  be  direct  and 
certain  as  regards  the  party  and  the  offense 
charged,  and  the  particular  circumstances  of 
the  offense.  The  words  used  in  the  indict- 
ment are  to  be  construed  according  to  their 
usual  acceptance  in  common  language,  except 
tuch  words  and  phrases  as  are  defined  by  law. 
and  they  are  to  be  construed  according  to  their 
le/ral  meaning.  Words  in  the  statute  defining 
a  pulUic  offense  need  not  be  strictly  pursued  in 
the  indictment,  but  other  words  conveying  the 


same  meaning  may  be  used.  2  Utah  Compi. 
Laws,  pp.  687,  688,  ^§  4928-4981,  4986, 4987. 

*In  respect  to  the  description  of  the  1*206 
offense,  an  indictment  is  sufficient,  under  the 
laws  of  Utah,  if  the  act  or  omis.<«ioo  charged  as 
the  offense  is  clearly  and  distinctly  set  forth, 
without  repetition,  and  in  such  a  manner  as  to 
enable  the  court  to  understand  what  is  intended, 
and  to  pronounce  judgment  upon  conviction 
according  to  the  right  of  the  case.  2  Utah 
Comp.  Laws,  g  4938. 

The  first  assignment  of  error  relates  to  the 
overruling  of  the  demurrer  to  the  indictment. 
The  point  here  made  is  that  as  murder  is  do- 
fined  by  the  statute  to  be  the  unlawful  killing 
of  a  human  being  with  malice  aforethought,  it 
was  necessary  to  charge,  in  words,  that  the 
killing  was  "unlawful."  This  position  can- 
not be  sustained;  for  the  facts  alleged  present, 
in  clear  and  distinct  language,  a  case  of  un- 
lawful killing.  It  is  not  necessary,  as  we  have 
seen,  to  use  the  very  words  of  the  statute  de- 
fining the  offense.  It  is  sufficient  if  those  used 
convey  the  same  meaning.  The  indictment 
sets  forth  the  case  of  an  assault  and  battery, 
committed  by  the  defendant  willfully,  felon- 
iously, and  with  deliberately  premeditated 
malice  aforethought,  and  resulting  in  instant 
death,  whereby  the  defendant  did  kill  and 
murder,  contrary  to  the  statute,  etc.  Such 
facts  plainly  import  an  unlawful  killing. 

Other  assignments  of  error  present  the  ob- 
jection that  the  indictment  is  so  framed  that 
it  will  not  support  a  verdict  of  guilty  of  mur- 
der in  the  first  degree.  This  objection  is  ba»ed, 
in  part,  upon  the  theory  that  murder  in  the 
first  dej»ree  and  murder  in  the  second  degree 
arc  made  distinct,  separate  offenses.  But  this 
is  an  erroneoas  interpretation  of  the  statute. 
The  crime  defined  is  that  of  murder.  The 
statute  divides  that  crime  into  two  classes  in 
order  that  the  punishment  may  be  adjusted 
with  reference  to  the  presence  or  absence  of 
circumstances  of  aggravation.  And.  there- 
fore, ''whenever  a  crime  is  distinguished  into 
degrees,"  it  is  left  to  the  jury,  if  they  convict 
the  defendant,  "to  find  the  degree  of  the  crime 
of  which  he  is  guilty."  2  Utah,  Comp.  Laws 
p.  715,  §  5076.  If  the  defendant  pleads  guilty 
"of  a  crime  distinguished  or  divided  into  de- 
grees, the  court  must,  before  passing  sentence, 
determine  the  degree."  2  Utah,  Comp.  Laws, 
§  5101.  An  ♦inciictment  which  clearly  [2«7 
and  distinctly  alleges  facts  showing  a  murder 
by  the  unlawful  killing  of  a  human  being  with 
malice  aforethought  is  ^ood  as  an  indictment  for 
murder  under  the  Utah  statutes,  although  it 
may  not  indicate,  upon  its  face,  in  terms,  the 
degree  of  that  crime,  and  thereby  the  uature 
of  the  punishment  that  may  be  iiifiicted.  Of 
course,  if  an  indictment  Is  so  framed  as  to 
clearly  show  that  the  crime  charged  is  not  of 
the  class  designated  as  murder  in  the  first  de- 
gree, the  jury  could  not  find  a  verdict  of  puilty 
of  murder  in  that  degree.  But,  as  already 
sucrgested,  the  pleader  need  not  indicate  the 
degree,  but  may  restrict  the  averments  to  such 
facts,  as  in  law,  show  a  murder,  that  is  to  say, 
an  unlawful  killing  with  malice  aforethought, 
leaving  the  ascertainment  of  the  degree  to  the 
jury,  or,  in  case  of  confession,  to  the  court. 
As  the  acts  which,  under  the  Utah  statute. 
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constitute  murder,  whether  of  the  highest  or  |  but  intended  to  gradunte  the  punishment  of 
lowefit  degree,  constituied  murder  at  comn)oo  each  murder  accordini;  to  the  circumstaQces 
law.  it  is  clear  that  un  iudiclment  good  at  com- ,  under  which  it  should  be  committed, 
mou  law  as  an  indictment  for  murder,  in  what-  j  In  Qreen  v.  Com,  VZ  Allen,  155. 170,  the  su- 
evc-r  mode  or  undfr  whatever  fircumstanc<'S  of  prcme  judicial  court  of  Massachusetls,  refer- 
atrocity  the  crime  may  have  been  comuiiitt'd,  rinfj  to  ihe  previous  *cases  of  Com.  v  [209 
is  suihcienl  for  any  de<rree  of  the  crime  of  mur-  (Janlner^  1 1  Gray,  438,  and  Com.  v.  D&nnarUau^ 
dcr  under  a  statute  relating  to  murder  as  de-  16  Gray,  1,  said:  "The  reason  on  which  these 
fined  at  corauon  law,  and  establishing  dejirces  decisions  were  founded  was  this:  tiiat  the 
of  that  crime  in  order  that  the  punislmient  staiuie  establisinng  degrees  of  murder  did  not 
may  be  adapted  to  the  special  ciicumsumces  create  any  newoiTense  or  change  the  definition 
of  each  case.  '  of  murder  as  it  was  understood  at  common 

These  views  are  abundantly  sustained  by  law;  that  the  forms  of  indictment  previously 
authority.  The  earliest  legislative  ennclmcnt  in  use  descriptive  of  murder  embodied  every 
in  thi'*  country  by  which  defines  of  murder  shade  or  degree  of  the  crime,  from  that  which 
w>?re  tstribh^licd  was  the  Pennsylvinia  statute  was  most  aggravated,  malicious,  and  pre- 
of  April  22,  1704.  "for  the  belter  preventing  of  .  meditated  down  to  that  wbich  had  only 
crimes,"  etc.  That  statute  recites  as  ii)e  rea-  the  element  of  implied  malice  in  its  most 
son  for  its  passage  that  the  several  ofTenses,  '  ndiigated  form;  and  that  as  the  offense  was 
which  were  included  in  the  general  deiiomina- ;  not  changed,  but  only  its  punishment  miti- 
tioQ  of  murder,  dilTered  {irently  in  the  degree  gated  in  certain  ca^es,  the  iniiictment  was 
of  'heir  atrocity,  and  that  it  was  unjust  to  in- '  suilicient  to  embrace  every  species  of  murder, 
volve  them  in  the  same  puni^hment.  It  was  whether  it  fell  within  one  or  the  other  of  the 
consequently  enacted  thai  all  murder  per pe-  degrees  of  homicide  as  defined  by  the  statute, 
trated  by  rneaus  of  poison,  etc.,  shoidd  l)e  ,  The  logical  and  necessary  conclusion  from 
deemed  murder  of  the  first  degree,  and  all  these  discussions  is.  that  an  indictment  for  mur- 
other  kinds  of  murder  should  be  deemed  mur-  der  at  common  law  does  charge  murder  in  the 
der  of  the  second  degree,  leaving  the  jury,  if  first  deffiee."  To  the  sjime  effect  are  many 
there  was  a  trial,  or  the  court,  if  the  prisoner  other  ad judcred  cases,  among  which  arc  GrateM 
pleaded  guilty,  to  ascertain  from  evidence  Ihe  |  v.  State,  AT^  N.  J.  L.  203,  206;  Mitchell  v.  State, 
208|  degree  of  the  crime.  In  the  *  supreme  8  Yerg.  514.  526;  I\of)le  ▼.  Murray,  10  ("al. 
court  of  Pennsylvania,  6'/a'</»/?/*//^Tilghinan  I  30i).  310;  People  v.  Dolnn,  9  Cal.  576,  •')fS4; 
said:  'Now  this  act  does  not  define  the  crime  !  AV/i>/<r///  v.  Peop/e,  39  N.  Y.  245,  250.  /V  v'tf 
of  mur<l<r.  but  refers  to  it  as  a  known  offense;  v.  ('oiiroj/,07  M.  Y.  62,  70:  State  v.  LrMtdht/,  16 
Dor  so  far  a^  it  concerns  murder  in  the  first  Miim.  75;  State  v.  Verrill.  54  Me.  4(N,  115; 
degree  dnes  it  alter  the  punishment,  which  was  i  Gthrke  v.  State,  13  Tex.  573,  574;  McA(li.:i8  v. 
always  deaih.     All  that  it  docs  is  to  define  the  |  State,  25  Ark.  405,  416. 

different  kinds  of  murder,  which  shall  be;  We  are  of  opinion  that  the  in(lictu)ent  in 
ranked  in  different  cla>8es,  and  be  subject  to  '  this  case  sullicienlly  charged  the  crime  of 
dinVrent  punishments,  li  has  not  been  ihelmunler.  The  acts  constituting  the  crime  are 
praclice  since  tiie  passing  of  this  law,  to  alter  set  forth  with  such  clearness  and  di^iinciuess 
the  form  <»f  iu«iictments  for  murder  in  any  re- ,  that  both  the  defendant  and  the  cmiii  uinier- 
spect;  and  it  plaiidy  appears  by  the  act  itself  i  stood  the  character  of  the  offence  char^< »!.  ai-.d 
that  it  was  not  supposed  any  aiteiaiion  woidd  I  the  couit  was  enabled  to  [irouounCv-  jti(l;^u;ent 
be  ma<ie.  It  stems  taken  for  gnuited  that  it  according  to  the  right  of  the  case.  The  de 
wouM  not  always  appear  on  the  face  of  ti.e  in-  j  fendant  was  charged  with  havinc  wilUnlly, 
dictment  of  what  degree  the  muider  was,  be- ;  feloidously,  ami  of  his  deliberafely  t>r(  incdi- 
cause  the  jury  are  to  aneciiain  the  degree  by  ;  fated  malice  aforetliouglit,  as-^a'dr'-d  the  de- 
their  verdict,  or,  in  case  of  confession,  Me  C6>?//Y   ceased  willi  a   revolver,  with    which  he  beat. 


an  toanc-rtuin  it  by  e.xanunationof  witnesses. 
But  if  the  indictments  were  so  drawn  as  plainly 


bruised,  and  wounded  her  ui>on  the  head,  in- 
Iliciing  a  mortal  wound,  from  wliicli  death  in- 


to show  that  the  murder  was  of  the  first  or  stanlly  resulted,  whrreby,  in  the  manner  stated, 
second  degree,  all  that  the  jury  need  do  would  the  defendant  killed  and  murdered  tlie  person 
be  to  find  the  prisoner  g*n  ty  iu  manner  and  so  assaulted.  The  indiclnicnl  alleges  an  un- 
form  as  he  siauds  indicted."  Yeaics  and  lawful  killing  with  *nialice  aforethought  [270 
Bratkeniidgc,  ././.,  concurred  in  these  views,  and  thereby  a  murder.  It  was  not  necessary 
the  former  observing:  "Different  degrees  of  .  to  allege,  in  express  words,  an  intent  tt)  kill, 
guilt  exist  under  the  general  crime  of  murder,  I  because  murder, as  defined  by  the  slahite.  may 
which  is,  theiefore,  arranged  under  two  classes  j  be  committed  if  the  killing  be  unlawful,  and 
of  murder  of  tlie  first  and  second  degree.  The  ;  if  no  conside:able  provocation  aopears  or  the 
uniform  practice  since  the  act  was  passed  has  |  circumstances  attending  the  killing  show  an 
been  to  lay  the  offense  as  at  common  law."  !  abandoned  or  maliunanl  heart.  Under  the 
Vi/hiie  V.  Com,  6  Biun.  179.  182,  6  Am.  Dec.  !  chaige  made  in  this  case  it  was  competent  to 
443.     The  same  principle   was  announced  in  ;  show  by  evidence,  under  section  4454  <if  the 


Com.  V.  hlanagan,  7  Waffs.  &  S.  415,  4 IS. 

So  <n  Wieka  v.  Com,  2  Va.  Cas.  387.  31il,  de- 
cided in  1824,  in  Virginia,  wh«  re  the  statuie 


Compiled  Laws  of  Ulah.  that  the  killing  was 
with  wdlful,  deliberate  malice,  and  was  pre- 
meditated, and  it  was  perhaps,  competent  to 


dividinc  the  crime  of  nuirder  into  degrees  was  i  show  that  the  killing,  iu  the  mode  charired, 
like  that  of  Pennsylvania,  it  was  sa  d  that  the  '  was  by  an  act  greatly  dangerous  to  the  life  of 
legislature  did  not  intend  to  change,  much  le.«ts  I  the  decedent. and  "evidencing  a  denra veil  mind. 


to  divide,  the  common  law  crime  of  minder 
into  two  separa'e  offenses  to  be  prosecuted 


regardless  of  human  life."     In  either  case,  a 
verdict  of  munler  in  the  first  degree  would 


and  punished  under  two  distinct  indictments, !  have  been  proper.     If  the  evidence  showed  a 
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ct«e  of  boRilride  that   iin.ler  tlie  statute  was  JOSEPH  GOTTLIEB,  Appt.^ 

not  murder  in  the  first  deirice.  but  was  never*  ^^ 

tbele^  coMimitted   under  such  circumstnnres  T/RWIS  C    TIIATPHETL 

At  would  have  constituted  murder  at  common  lji*v/io  V/.   i iiii. i i^iiJ!«i(. 

tow.  then  the  verdict  should  have  been  that  the  ^g^  g^  C.  Reporter's  ed.  W1-2SL) 

defendant  was  guilty  of  murder  in  the  second 

degree.     But  as    the  evidence  was  not  pre-  Proof  of  fraud— failure  to  establish  fraud. 
served  in  a  bill  of  exceptions,  we  cannot  say 

tbat  the  venlici  of  guilty  of  murder  in  the  first  The  relntionphlp  of  the  parties  to  a  deed  doi9 

degree  was  unauthorized  by  the  facts  adduced  not,  in  and  of  itself,  create  such  a  prtma  faci« 

at  the  trial.     It  certainly  was  wilhin  the  scope  presumption  afminst  its  validity  on  the  trrouod 

of  the  indictment.  of  fraud  as  requirea  the  court  to  hold  it  to  be  iu- 

Another  assignment  of  error  is  that  the  court  ▼alld,  without  proof  that  there  was  fraud  on  the 

ftih-dioadjudjie  that  the  defendant  was  guilt  V  V&rt  of   the  grantor,   participated   in   by  the 

of  Fomc  olten.se.     This  ol)je{  tiou  is  supposed  »»^ntee.    By  the  Colorado  statute,  on  the  flllnjr 

to  l>e  sustained  by  section  5100  of  the  Com-      L"t«fL^f'th^Lf*Mi"^;.nl°^/.^^^^^^ 
piled  Laws  of  Utkh.  which  provides:  "After      estate  of  the  debtor  at  once  attaches. 

a  pica  or  verdict  of  guilty,  or  after  a  verdict    ^_^,^  r^-    .  ^  Lq/     n'JfA^  7/.-   fc  tooi 
agninst  the  defendant,  oi  a  plea  of  a  former    Argued  Jan.  4,5. 1894.    Decided  Jan.  15,1804. 

rouviciion  or  acquittal,  if  the  Judirmeut  is  not  *T»r»T»AT  t    ^     a            m  ^i.    r>t      »^  r^     ^ 

arrt-ted,  or  a    new  trial  granted,    the  court  A  ^^?i^  rT  ^^Qf^f  "^r^?!.*  n- *    w"*^ 

iniKst  appoint  a  time  for  pronouncing  judg-  ^,    of  the  Lniied  btates  for  the  District  of 

meut.  which  must  be  at  least  two  days  after  J^^^.^f.^'^  dismi-^smir  a  suit  brought  ^;  Joseph 

the  verdict,  if  the  court  intetid  to  ren.ain  in  Gottlieb,  plaintiff,  against  Lewis  C.  Thatcher, 

WMon  80  long:  or.  if  not.  as  remote  a  time  as  defendant,  to  set  aside  conveyances  made  by 

can  reasonably  be  allowed,  but  in  no  case  can  »»'«  ^^^'f^  ^^  ^^'^*>"  l«°d  >"  ^^«  "^J  of  Deo- 

ibe  judirment  be  rendered  in  less  than  sijc  ^^l:    "^J^rmea.               oa  -c*  a  n       ^o« 

boura  after  the  verdict."  See  same  case  be  ow.  84  Fed.  Rep.  435. 

There  is  nothing  io  the  record  upon  which  Th*^  ^^^^  ^'^'^Ji'^J"  S^""  ""TT'^  w  „ 

this  assignment  can  be  ba.«pd.     ThV  motions  .  ^^*^*.  »•  T.  McNeal  and  B.  T.  WelU, 

lor  new  trial  and  in  arrest  of  judgment  having  'OJiappciiant. 

been  overruled,  and  the  defendant  having  b^en  ,,  T^'^*  conveyance  of  November  13    1870.  of 

27  n^asketi.asrcquiredby  thestarute(|5108)  the  property  inqueslion  in  this  suit  to  t he  ap- 

if  he  had  anytlnng  to  say  why  sentence  should  P<*>>'e,  was  wiihout  consideration,  frauduleul 

not  IKJ  pronounced,  and  having  answered  that   ^  o  d-     /*  ?^ ^^So  u.i"t>  ^      a   r. 

inquiry  in  the  necaiivc.  the  court   proceeded       ^  Btgelow,  Fr.  82^84;  Bump.  Frai^d.  Conv. 

to  judgment.     The  appelant  insists  that  it  was  ^^f-^^^^'  ^^^v'^Vq  ^r^^n  ^'a^^i^^'i  Ji^^ii'^.':;?" 

uctess^rv  that  the  court  itself,  in  the  exercise  P^/^^^^J-  ^'"'•*.  ^  ^-  ^•.^^;,^\i' j^,^,^"-  ^^^^ 

of  its  independent  judgment  upon  the   facts,  //i'iif J  '  J-   ^iehohon    J3  U   8  G  NVall    2U9 

and  as  a  condition  of  ii.^nnihorily  to  sentence  ^^^i^^^^  ^'^'*^?,  ^;,  ^I'Ji'^^n^  Cal.  890;  Udms 

abouhi  have  adjudged  that  he  was  guilty  of  ^:  ^^^?\,\^^,  ^r^S'J^l^f^'U'Vi'  ^"f '''^;.^^ 

:be  crime  ch a ri;ed   before  imposini?  the  sen-  U.  8.  17  \\  all   532  (21:  70p:J?^/2/i.r^^^ 

lence  prescribed  by  the  statute.     The  court.  '^^/L''''^^*  1U5  U.  8. 117  (20:  1080 

ll.e  d.fendani  being  present,  announced  that    KJiiyKl^i!". !?"!!! "w'lLi"!!!*"?]'?"^ 
be  h:id  "  ™«—    -"•  .'—   -«— . .   "—  — -    -  -« - 

muni 
m«*ni 

and  sirot'uniiV  he^w^s  dead."  " What" the  court    ^'"g  "P  «V^*^  ^'J'^"*  "PP^^'l^'e  here  relics  on   to 

said,  on  the  occasion  of  the  sentence  was.  in   sho^y    aftirmHtiyely  that    u   was  acquired   m 

eili 

fen 

oamea. 

folbwtH?  gaveTegal  7ffVt" to"thiradjudica"  ^ ''^^  .^^l^  jurisdiction  of  a  court  of  limited 
tion.  The  statutes  of  Utah  required  nothing  «"'^  special  authority  appears  upon  the  face  of 
f^^^Ye  ^''^  proceedings,  its  action  cunnot  be  colhilcr- 

Th'cre  are  do  other  asslirnments  of  error   »"?.  allnckcd  for  mere  error  or  ["ecular  ty^ 
which  require  notice  at  our  liands.  JT'^"^^,  ^-  ^'^"J/^'//^'  ^0  U    ]•  3  Wall    390 

ThejuJgn,ent  of  the  supreuu  court  of  the  ter>   [^8:  34);  Chapman  v.  A/«;^r  1 14  U.  8  158  (^9: 
riiom  is  athituedL  83;  Avcguo  v.  Sihwifft,  113  U.  8.  293  (28:  9i(»); 

^  wai(iM#««.  iJen-on  v.  Datcr,  120  U.  8.  464  (30:  748);  Til- 

ton  V.  CofieUf,  t»3  U.  8.  163  (23:  858);  OHmold 
V.  Umard,  141  U.  8.  260(35:  67Si;  DxtckmaS' 
ter  V.    Carlin,   4    III.  104;    Uoffman  v.  G/t- 

N0T»  —A»  to  dted^  vhen  vtHd  for  frauds  <n«ifi- 
ttv,  drutikenne^^  dure»i^  undue  inffuence^  imbecUiiy^ 
injaney^  or  fraud  on  marriage,  from  ward  to  Quard' 
inn^  V)  trwftee  from  cestui  que  tnwf.  to  executor  from 
heir,  see  note  to  Hardinsr  v.  Handy,  6:  429. 

A»  to  cancellation  of  a  deedtir  a  contract,  in  eqvU 
tv%  for  fraud,  concealment  or  fni»repreMfttati<m,  aee 
note  to  Neblett  v.  lfacfarlaQd^S^4'lV. 
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tor,  2  Whart  471.  478;  approved  in  OtUrson  v. 
Middleton,  103  Pa.  86;  McAlpine  v.  Sweeter,  76 
Lad.  78:  Hialop  v.  Hoover.  68  N.  a  141,  147. 

Judgment  liens  being  the  creature  of  statute. 
they  exist  only  where  the  statute  has  been 
strictly  complied  wiih. 

Imac  v.  Swift,  10  Cal.  71.  70  Am.  Dec.  698; 
Brown  v.  Clarke,  45  U.  8.  4  How.  4  (11:  850); 
JIp^9  v.  Druffel,  46  Cal.  654;  Re  Boyd,  4 
8a wy.  268.  270.  271;  Buchan  v.  Sumner,  2 
Barb.  Ch.  103-197. 

Any  proceeding  which  secures  the  payment 
of  a  Juogment  discharges  its  lien. 

Campbell  v,  Spence,  4  Ala.  548.  89  Am.  Dec. 
801;  BartUtt  v.  Doe,  6  Ala.  605;  Conway  ▼. 
Jett,  8  Tere.  481.  24  Am.  Dec.  590;  Mitc/teU 
T.  Anderson,  1  Hill.  L.  69.  26  Am.  Dec  158; 
BuMell  V.  McCampbell,^  Tex.  38. 

Messrs.  J.  Warner  Mills  and  Henry  C. 
Dillon,  for  appellee: 

Defendant's  deed  to  the  land  in  controversy 
made  to  him  by  his  brother.  Samuel,  dated 
November  13. 1876.  is  not  fraudulent  and  tliere 
is  DO  fraud  in  this  case  on  the  side  of  the 
Thatcliers. 

A  subsequent  creditor  can  only  avail  him- 
self of  the  fraud  which  is  practiced  against 
him. 

Harlan  v.  Maglavghlin,  90  Pa.  293;  Shep- 

Sard  V.  Thomas,  24  Kan.  780;  Carr  v.  Breese, 
IN.  Y.584. 

To  render  a  sale  or  conveyance  void  as  to 
vendor's  creditors,  there  must  be  mutuality  or 
partiripntion  in  the  fraudulent  intent  of  both 
vendor  and  vendee. 

Schroeder  v.  Walsh,  120  111.  407;  HanchetiY, 
Kimbark,  118  111.  126. 

Fraud  is  not  presumed;  it  must  be  proved. 

McCarthy  v.  White,  21  Cal.  495.  32  Am  Dec. 
754. and  note;  Chicago  Stamping  Co  v.  Uanchett, 
25  III,  App.  198;  Hempstead  v.  Johnston,  18 
Ark.  123,  65  Am.  Dec.  458;  BurehY,  Smith,  15 
Tex.  219,  65  Am.  Dec.  157. 

Fraud  is  not  to  be  presumed  when  the  trans- 
ftCtioD  can  be  fairly  reconciled  with  honesty. 

Dempsey  ▼.  Boieen,  25  III.  App.  192;  Hardin 
Y.  Grate,  60  111.  221;  Lake  Sfiore  <fi  M,  S,  R. 
Co.  ▼.  Pittshurg,  Ft  W.  dt  C,  R.  Co.  71  III.  40; 
Coon  V.  Rigden,  4  Colo.  275;  Bradley  v.  Snt/d:r, 
14  III.  263,  58  Am.  Dec.  564;  Cipperly  v. 
Rhodes,  53  III.  846. 

As  between  the  parties  thereto,  a  fraudulent 
conveyance  passes  title. 

Hailorn  v.  Trum,  125  111.  250. 

A  fraudulent  conveyance  as  to  a  creditor,  is 
Dot  void,  but  voidable. 

RappUyey.  IntemationcU  Bank,  93  III.  896; 
Qouli  ▼.  Steinberg,  84  III.  170. 

A  bona  fide  purchaser  without  notice  of  the 
fraudulent  intent  of  the  vendor,  and  for  aval- 
liable  and  good  consideration,  no  matter  what 
relationship  existed  between  them,  is  entitled 
to  hold  as  against  all  creditors  and  other  per- 
sons. 

Thorpe  Y.  Thorpe,  12  8.  C.  154;  Sclucabarler 
▼.  Rush,  81  III.  311;  Erb  v.  Cole,  31  Ark.  554; 
Grant  v.  Ward,  64  Me.  240;  T/iornton  v.  Tandy, 
89  Tex.  544;  Doe  v.  Davis,  64  N.  C.  500; 
Knight  v.  Forv>ard,eS  Barb.  311;  1  Story.  Eq. 
Jur.  §  190. 

Retention  of  property  by  a  former  owner  is 
not  an  index  of  fraud. 

Maynts  t.  AtwUer,  88  Fa.  496;  Towne  ▼. 


PUke,  127  Mass.  125.  127,  84  Am.  Rep.   808; 
Palmer  v.  Mangham,  31  La.  Ann.  348. 

Complainant's  hands  are  unclean;  and  his 
sheriff's  deed  is  void,  because  bis  judgment  for 
$il71.  against  Samuel  H.  Thatcher  was  erron- 
eous and  fraudulent. 

When  a  third  person,  neither  a  party  nor  a 
privy  to  a  judgment,  so  that  he  can  take  an  ap- 
peal or  a  writ  of  error  thereto,  is  affected  bj 
the  judgment,  he  may  avoid  it  in  a  collater^ 
proceeding  not  only  on  ground  of  want  of  ju- 
risdiction, but  also  on  the  ground  of  errors  or 
defects  which  make  the  judgment  erroneous. 

Downs  V.  Fuller,  2  Met.  135,  35  Am.  Dec. 
398;  Laflin  v.  Field,  6  Met.  287;  Leonard  v. 
Bryant,  11  Met.  370;  Vose  v.  Martin,  4  Cush. 
27.  50  Am.  Dea  750;  Tarbell  v.  Jetoett,  129 
Mass.  457;  Saffi>rd  v.  Weare,  142  Mass.  231; 
Granger  v..  Clark,  22  Me.  128;  Miller  v.  MiUer, 
23  Me.  22,  39  Am.  Dec.  597. 

Third  parties,  creditors,  or  prior  grantees, 
who.  if  a  judgment  were  given  full  force  and 
effect,  would  be  prejudiced  thereby  in  regard 
to  some  pre  existing  right,  may  impeach  the 
judgment  on  the  ground  that  the  plamtiff  had 
fraudulently  obtained  it. 

Bandon  v.  Becher,  3  Clark  &  F.  479;  Web- 
ster V.  Rcid,  52  U.  S.  11  How.  437  [13:  761]; 
MichaeU  v.  Post,  88  U.  8.  21  Wall.  898  [22: 
520]:  Gottlieb  v.  Thatcher,  34  Fed.  Rep.  435; 
Hackett  v.  Manlove,  14  Cal.  85;  Hammock  v. 
McBride,  6  Ga.  178;  Williams y.  Martin,  TQa. 
377;  Freydcndall  v.  Baldwin,  103  111.  335;  De 
Armond  v.  Adams,  25  IncL  455;  Pierce  v. 
Jackson,  6  Mass.  242;  People  v.  Townsend,  37 
Barb.  520:  Bergman  v.  Hutcheson,  60  Miss. 
872;  Ricfuirdson  v.  Trimble,  38  Hun.  409. 

Mr.  Justice  Jackson  delivered  the  opinion 
of  the  court: 

This  suit  was  brought  by  the  appellant,  who 
was  the  complainant  below,  against  the  appel- 
lee to  set  aside  conveyances  made  to  him  by 
Samuel  H.  Thatcher,  and  the  sheriff  of  Ara- 
pahoe county,  in  the  territory  of  Colorado,  of 
certain  lots  and  parcels  of  land,  lying  and  be- 
ing in  that  county,  and  in  the  eastern  division 
of  the  city  of  Denver,  on  the  ground  that  the 
lands  were  conveyed,  and  caused  to  be  con- 
veyed, to  the  appellee  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  com- 
plainant, and  other  creditors  of  Samuel  H. 
Thatcher. 

The  case  made  by  the  pleadings  and  proofs, 
so  far  as  need  be  noticed,  is  this:  On  May  7, 
1874,  one  Samuel  Kaucher  recovered  a  judg- 
ment in  the  district  court  of  Arapahoe  county, 
Colorado,  against  Samuel  H.  Thatcher  for 
$2710.40.  A  certified  copv  or  abstract  of  this 
judgment  was  duly  filed  for  record,  and  was 
recorded  in  the  ottice  of  the  clerk  and  recorder 
of  the  county  on  June  18,  1874.  From  this 
judgment  Thatcher  prosecuted  a  writ  of  error 
to  the  supreme  court  of  the  territory,  and  ex- 
ecuted a  supersedeas  bond,  with  sureties,  in  the 
sum  of  $H500.  That  judgment  was  aHirmcd  by 
the  supreme  court  of  the  territory.  Thereupon 
Thatcher  *prosecuted  a  writ  of  error  to  [273 
the  Supreme  Court  of  the  United  States,  and. 
as  appears  from  the  record  of  the  case  in  this 
court,  executed  a  supersedeas  bond  with  sure- 
ties, which  suspended  the  execution  of  the 
judgment  of  the  court  below.    It  is  shown  that 
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tbe  sureties  on  the  supersedeas  bond  or  bonds 
were  protected  by  securities  placed  in  their 
hands  by  Thatcher.  Tbe  case  was  heard  in 
this  court  at  tbe  October  term,  1877.  and  on 
December  17,  1877,  the  judpjment  of  ibe  terri- 
torial supreme  court  was  affirmed,  and  a  man- 
date issued  for  tbe  execution  of  the  judgment. 
On  January  29,  1878,  execution  issued  on  this 
Judgment  against  Thatcher,  and  was  levied 
upon  the  lands  in  controversy  in  tbe  present 
case,  as  the  property  of  the  defendant,  and 
pursuant  to  that  levy  tbe  premises  were  sold 
oy  the  sheriff  of  Arapahoe  county,  and  were 

J  purchased  by  the  appellee,  Lewis  C.  Thatcher, 
or  the  debt  and  interest,  amounting  to  about 
$8360.  A  certificate  of  purchase  was  given 
to  the  appellee,  and  thereafter,  on  November 
96,  1878,  a  sheriff's  deed  was  made  to  him  for 
tbe  premises. 

Prior  to  the  affirmance  of  the  Eaucher  judg- 
ment in  this  court,  Samuel  H.  Thatcher,  by 
warranty  deed  dated  November  18,  1876.  con- 
Teyed  the  premises  in  question  to  his  brother, 
Lewis  C.  Thatcher,  who  was  then  a  resident 
of  the  city  of  St.  Louis,  Missouri,  the  consid- 
eration for  the  conveyance  being  the  sum  of 
flOOO,  for  which  the  grantee  executed  to  the 
grantor  his  two  notes  for  $2000  each,  payable 
two  and  three  years  from  date  of  the  sale. 
Tbe  deed  was  duly  recorded  November  18, 
1876.  in  tbe  register's  office  of  the  county. 

Oc  November  18,  1875.  the  complainant 
looned  to  Zella  Glcnmore  the  sum  of  $2700 
for  one  year,  with  interest  at  tbe  rate  of  five 
per  cent  per  month,  payable  monthly,  for 
which  she  executed  a  note  with  Samuel  H. 
Thatcher  as  her  surety.  This  note  was  se 
cured  by  a  chattel  mortgage  on  the  household 
furniture  of  Zella  Glenmore,  worth  from  five 
to  six  thousand  dollars,  and  by  a  deed  of  trust 
executed  by  Samuel  H.  Thatcher  on  320  acres 
of  land  in  Douglass  county.  Colorado,  of  the 
▼alue  of  about  $3000.  The  interest  on  this 
note  appears  to  have  been  paid,  except  a  por- 
tion of  the  last  month  of  the  year  during  which 
the  note  had  to  run.  At  the  maturity  of  the 
274]  note  *the  complainant  seized  the  furni* 
tare  covered  by  the  chattel  mortgage  executed 
by  Zella  Glenmore,  for  default  in  payment, 
and  caused  the  same  to  be  sold  at  auction, 
realizing  therefrom  the  net  proceeds  of 
$1519. 43,  which  were  applied  upon  the  note. 
The  complainant  on  November  30,  1876,  also 
caused  the  Douglass  county  lands  owned  by 
Thatcher  to  be  advertised  and  sold  under  tbe 
deed  of  trust,  and  the  same  were  bid  in  by  the 
appellant  for  $820,  and  on  December  27.  1877. 
be  received  a  deed  from  the  trustee  conveying 
to  him  the  lands  thus  sold. 

On  November  25,  1876,  the  complainant 
commenced  an  action  in  attachment  against 
Thatcher  and  Zella  Glenmore  on  the  note,  and 
on  July  23. 1877,  he  obtained  judgment  against 
Thatcher  for  the  sum  of  $2170.  The  ground 
of  this  attachment  was  thai  Samuel  H. 
Thatcher  had  disposed  of  his  property  to  de- 
fraud hia  creditors.  The  attachment  was 
levied  upon  the  same  property  covered  by  tbe 
conveyance  of  November  13,  1876,  to  the  ap- 
pellee, and,  after  recovery  of  judgment  in  the 
attachment  proceedings,  it  was  sold  under 
special  execution  and  bid  in  by  the  appellant 
for  the  sum  of  $1800,  of  which  sum  $1694.10 
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was  paid  over  to  or  applied  on  the  complain* 
ant's  debt.  Thereafter,  on  Julv  19.  1878,  a 
sheriff's  deed  was  duly  cxecutecf  to  complain- 
ant for  the  premises  thus  sold. 

Tbe  complainant  alleges  in  his  bill  that  at 
the  lime  he  conveyed  the  premises  to  his 
brother,  Lewis  C.  Thatcher,  Samuel  H. 
Thatcher  was  insolvent;  that  said  conveyance 
was  made  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  his  creditors,  and  that  it 
was  without  consideration,  and  therefore  void 
as  against  tbe  complainant. 

He  further  alleges  that  the  purchase  made  of 
the  property  in  the  name  of  Lewis  C.  Thatcher, 
under  theKaucber  execution  in  January,  1878, 
was  colhisive  and  fraudulent  as  between 
Samuel  H.  and  Lewis  C.  Thatcher;  that  the 
$3950  paid  to  the  sheriff  at  that  sale,  and  ia 
satisfaction  of  the  judgment,  was  the  money 
of  Samuel  H.  Thatcher;  and  that  the  convey- 
ance made  by  tbe  sheriff  to  Lewis  C.  Thatcher 
was  a  part  of  the  fraudulent  scheme  on  the 
part  of  Samuel  H.  Thatcher  ♦lo  hinder,  [275 
delay,  and  defraud  the  complainant  in  tbe  col- 
lection of  his  debt. 

Tbe  answer  denies  all  of  these  allegations 
of  fraud,  and  states  that  the  purchase  of  tbe 
property  by  Lewis  C.  from  his  brother  was  in 
good  faith,  without  any  knowledge  or  notice 
on  the  part  of  the  appc*11ee  that  any  fraud  was 
intended;  that  the  consideration  was  a  fair  and 
reH<«onable  one  for  the  property,  and  that  it 
was  duly  paid;  and  that  the  notes  executed  for 
the  purchase  money  were  paid  and  were  taken 
up  by  him.  Tbe  answer  also  alleges  that  the 
defendant  furnished  the  money  with  which  to 
purchase  the  properly  when  sold  under  execu- 
tion issued  in  the  Kaucher  judgment. 

Upon  these  questions  testimony  was  taken 
on  both  sides.  Among  other  proofs  intro- 
duced, the  complainant  examined  the  appellee 
in  his  own  behalf,  or  as  his  own  witness. 
louchinGT  tbe  tran.sactions  and  conveyances 
called  in  question.  In  this  examination,  as  a 
witness  for  tbe  complainant,  the  appellee  stated 
that  the  purchase  was  made  without  notice  of 
any  fraud  on  the  part  of  his  brother;  that  the 
negotiation  leading  to  the  purchase  was  made 
partly  through  an  attorney  (H.  R.  Hunt)  and 
that  tbe  notes  given  for  tbe  consideration  bad 
been  duly  paid  by  him;  that  in  purchasing  the 
property  from  his  brother  it  was  to  be  free  and 
clear  from  all  incumbrances,  and  tbe  deeds 
contained  such  warranty;  that  be  knew  of  the 
existence  of  tbe  Eaucher  judgment  before 
making  tbe  purchase  and  taking  the  convey- 
ance; that  he  was  advised  that  that  judgment, 
if  affirmed,  would  not  be  a  lien  upon  the  prop- 
erty, but  it  was  understood  and  agreed  between 
his  brother  and  himself  that  'f  tbe  judgment 
should  be  affirmed,  and  thereby  become  a  lien 
on  tbe  propertv,  then  some  provision  should 
be  made  for  bis  protection  against  tbe  lien. 
The  question  of  the  lien  of  that  judgment,  in 
case  of  its  affirmance  in  tbe  appellate  courts, 
was  a  matter  upon  which  there  was  a  differ- 
ence of  opinion,  and  tbe  appellee  testifies  that, 
in  view  of  that  uncertainty  he  forwarded 
money  to  his  brother  from  lime  to  time,  while 
the  Kaucher  suit  was  pending,  for  the  purpose 
of  having  it  in  readiness  to  meet  the  judgment 
if  it  was  a  lien, and  in  the  event  it  was  not  a  lien 
upon  *the  property,  the  money  could  be  [276 
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Vfied  for  the  payment  of  the  two  notes  wbicb 
Samuel  H.  Tbaicber  held  against  the  appellee 
for  the  original  purcbase  money  of  tbe  prop- 
erly. 

When  the  Kaucher  Jiiderment  was  affirmed, 
and  the  execution  issued  tbereuoder  was  levied 
upon  tbe  property,  tbe  appellee  directeti  that 
it  be  purchased  in  his  name  and  for  his  ac- 
count, and  tbe  money  which  he  nad  from  time 
to  time  placed  in  the  bands  of  bis  brother  for 
that  purpose,  amounting  to  about  $4000,  was 
applied  in  that  way,  to  the  extent  of  $3850, 
and  credited  on  his  notes— the  first  one  being 
furrendered  by  his  brother,  and  the  second, 
which  bad  been  transferred  by  Samuel  II. 
Thatcher  to  A.  Jacobs  <&  Company,  on  wbicb 
a  partial  payment  bad  been  credited,  was 
taken  up  and  paiti  by  the  appellee. 

It  was  clearly  staged  by  the  appellee  that  the 
money  he  pbiced  in  tbe  bands  of  bis  brother, 
Samuel  H.  Thatcher,  to  be  \i<e(\  to  satisfy  the 
Kaucher  judgment,  or  to  purchase  tbe  prop- 
erty sold  under  the  execution  of  that  judg- 
ment, was  to  be  indorsed  on  the  uppoilec's 
notes  executed  for  tbe  price  of  land,  if  the 
funds  were  required  to  be  paid  and  were  so 
med. 

It  is  further  shown  by  the  deputy  sheriff 
who  levied  upon  and  sold  tbe  lands  in  con- 
troversy, under  tbe  Kaucher  judsmout,  that 
Samuel  II.  Tbatchrr  informed  him,  before  the 
sole  under  tbe  execution  took  place,  that  bis 
brother,  the  appellee,  would  buy  the  property, 
and  that  Samuel  U.  Thatcher  would  bid  for 
the  properly  for  and  in  the  name  of  his 
brother. 

There  is  no  testimony  going  to  show  that 
tbe  value  of  the  property  fit  the  time*  of  its  pur- 
chase in  November,  ib7«).  exceeded  to  any 
great  extent  tbe  sum  of  1^4000.  There  wms 
testimony  taken  to  show  that  six  or  eight 
years  later  the  value  exceeded  $4000,  but  that 
Guring  that  period,  prices  of  real  estate  in  and 
around  Denver  bad  greatly  advanced.  It  does 
not  appear,  therefore,  that  there  was  any  gross 
inadequacy  in  tbe  price  of  the  properly. 

It  further  appears  that  the  appellee  look  pos- 
aession  of  tbe  property,  through  bis  agents, 
aoon  after  its  purchase,  and  continuously 
thereafter  paid  taxes  on  the  same. 

Tbe  allcization  of  insolvency  on  the  part  of 
j?77]  Samuel  H.  ♦Thatcher  at  tbe  time  of  tbe 
conveyance  of  tbe  property  to  his  brother  is  not 
established  by  the  proofs.  The  only  indebt- 
edness of  Samuel  U.  (aside  from  that  of  tbe 
complainant's  and  of  the  Kaucher  judgments) 
which  is  shown  to  have  been  in  exisienre  in 
November,  1876.  was  a  note  for  the  sum  of 
$1000,  with  a  small  amount  of  interest  tbrreon, 
which  he  owed  to  Gray  &  Eicbnltz,  of  Den- 
Ter.  amounting  in  all  to  about  $1015.  This 
indebtedness  was  protected  by  a  note  of  $1350. 
made  bv  Anna  C.  McOormick,  secured  by  a 
deed  of  trust  upon  twenty  acres  of  valuable 
land  owned  by  her,  and  lying  near  tbe  city  of 
Denver.  On  his  indebtedness  to  Gray  & 
Eicholtz,  Samuel  H.  Thatcher,  on  November 
16,  1876,  paid  tbe  sum  of  $1000,  leaving  but 
$15  due.  Subject  to  that  balance  of  $15  ibis 
note  for  $1350,  owned  by  Samuel  H.  Thatcher, 
was  attached  by  the  complainant  under  the 
attachment  proceedings  above  referred  to,  and 
was  sold  thereunder  to  the  complainant  for 


the  sum  of  $80,  who,  after  payinsr  Orav  & 
Eicholtz  tlie  balance  of  $15.  enforc(*(i  tbe  deed 
of  trust  covering  the  twenty  uteres  of  land 
which  secured  the  note,  and,  under  the  trus- 
tee's sale,  purchased  the  same  on  January  10, 
1879,  for  $1600. 

Tbe  appellant  credited  Samuel  IT.  Thatcher 
in  this  transaction  with  only  the  sum  of  $80, 
which  he  bid  for  tbe  note  of  Anna  C.  McOor- 
mick, and  it  is  exceedingly  doubtful  whether 
the  proceeding  to  subject  this  note  was  suffi- 
ciently valid  to  have  divested  Samuel  U. 
Thatcher  of  his  title  thereto,  or  to  confer  a 
title  on  the  complainant,  who  credited  tbe  in- 
debtedness of  Samuel  U.  Thatcher  with  only 
tbe  sum  of  $80.  It  admits  of  a  very  grave 
question  whether  the  complainant  should  not 
have  credited  Samuel  II.  Thatcher  with  tbe 
sum  of  $1600,  for  which  the  land  securing 
the  note  was  sold.  If  the  complainant  is 
chargeable  with  that  amount,  and  with  tbe 
sum  of  $1094.10  for  which  tbe  property  in  con- 
troversy was  sold  under  his  exrculion  sale, 
then  the  judgment  of  $2170  has  been  more 
than  sati>tied.  so  thai  be  would  have  nocipiity 
in  this  case.  But,  without  goins;  into  that 
question,  it  is  shown  that  every  debt  that  Sam- 
uel H.  Thatcher  owed  at  the  time  of  the  con- 
veyance of  the  property  to  bis  brother  in 
November,  1876.  was  well  pccured.  The 
complainant's  debt  of  $2700,  for  ♦which  [278 
Samuel  li.  Thatcher  was  seciirity,  was  secured 
by  properly  reasonably  worth  $8000,  while  the 
debt  to  Kaucher,  for  about  the  same  amount, 
was  secured  by  collaterals  placed  in  the  bauds 
of  tbe  sureties  on  tbe  supersedeas  bonds;  and 
the  rcmainini?  debt  to  Grav  &  Eicholtz  of 
$1015  was  protected  by  ample  col'ateral  in  tbe 
shape  of  the  Anna  C.  McCornu'ck's  noie  of 
$1350,  bearing  interest  at  the  rate  of  twenty 
per  cent  per  annum  (which  was  lawful  under 
the  laws  of  tbe  territory  of  Colorado)  sfvured 
by  a  deed  of  trust  on  twenty  acres  of  vabiahle 
land,  which  at  tbe  trustee's  sale,  the  complain- 
ant bid  in  for^lGOO. 

Tbe  appellant  claims  as  a  badcje  of  fraud 
that  on  January  11,  1878,  Lewis  C  Tiialdier 
ai>pointed  bis  brother  .Samuel  H.  Thatcher, 
bis  attorney  in  fact.  This  instiunieni  was 
duly  n'conled  January  29,  1»78.  and  em- 
powered Samuel  H.  to  barirain,  sell  convey, 
or  exchani:e  for  other  lands  and  pn»perl y  all 
his  (Louis  C.  Thatcher's)  lands  in  the  state  of 
Colorado,  and  to  execute  all  deeds  or  oilier  in- 
struments in  writing  therefor:  and  alsn  to  [lur- 
chase  and  acquire  by  exchange  other  lands  in 
that  state — such  other  lands  to  be  acquired  in 
the  nam«  of  Lewis  C.  Thatcher,  and  tbe  title 
to  be  vested  in  him. 

Tbe  proofs  establish  that  Lewis  C.  Thatcher 
held  other  lands  in  the  state  of  Colorado  to 
which  this  power  of  attorney  had  application, 
as  well  as  to  the  lands  described  in  the  deed  of 
November  13,  1H76,  from  Samuel  IL  Thatcher 
to  his  brother,  the  appellee.  There  is  nolhini: 
in  tbe  fact  of»  tbe  execution  of  this  power  of 
attorney  or  in  its  provisions  to  niise  any  pre- 
sumption of  fraud  in  tbe  orginal  purcbase. 

The  only  proof  introduced  by  the  complain- 
ant tending;  in  the  slightest  degree  to  contradict 
the  testimonv  of  the  appellee  was  a  loose  con- 
versation held  lietween  tbe  appellant  and  the 
appellee  in  February,  1879.     This  converaa- 
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tioD,  as  fitatrd  by  the  appe11»nt  In  his  testi- 
mouy,  in  uo  way  leuds  to  establish  fratid  in 
coiineclioD  with  the  conveyance  of  November 
18,  1870,  as  alleired  iu  tiic  bill,  and  besides  it  is 
positively  contradicted  by  tbe  appellee.  The 
•tatements  made  by  Samuel  Q.  Thatcher  in 
in  1878  to  his  sureties  on  the  supersede  as  bonds, 
27U]  *and  to  tbe  deputy  sheriff  of  Arapahoe 
county,  tending  to  show  that  he  entertained  a 
strong  dislike  for  the  appellant,  and  was  dis- 
posed to  obstruct  tbe  collection  of  bis  judgment, 
are  not  sufllcient  lo  show  fraud  .even  on  the  part 
of  Samuel  U.  Thatcher,  but  having  been  made 
in  tbe  absence  of  Lewis  0.  Thatcher,  and  long 
after  tbe  date  of  the  coDvej'ance.  they  were 
clearly  incompetent  as  against  the  appellee. 

It  is  claimed  for  the  appellee  that  as  the  ap- 
pellant c:dled  and  examined  him  as  a  witness 
touching  the  conveyance  of  November,  1876, 
and  the  consideration  therefor,  and  of  the  pay 
ment  of  that  consideration,  he  thereby  repre- 
sented him  as  worthy  of  belief,  and  cannot  im- 
peach or  impusn  his  credit  or  his  general 
character  for  truth  under  the  authorities.  1 
Greenl.  Ev.  §  442;  Jones  v.  People,  2  Colo.  356. 
Without  going  into  the  question  as  to  how  far, 
orto  what  extent,  if  any,  the  appellant  was  con- 
cluded from  impeaching  the  credit  of  the  ap- 
pellee, after  having  introduced  and  examined 
bim  as  a  witness  touching  the  matters  in  ques- 
tion, it  is  suHicient  to  say,  iu  this  case,  that  tbe 
testimony  of  the  appellee  has  not  been  contra- 
dicted in  any  sul»ilantial  or  material  respect, 
and  treating  it  as  worthy  of  belief  and  uncon 
tradicted  by  any  independent  proof,  it  estab- 
lishes that  the  purchase  from  bis  brother  of 
the  lands  in  question  was  free  from  fraud. 
The  testimony,  taken  as  a  whole,  falls  far  short 
of  establishing  the  allegation  of  tbe  bill  that 
tbe  conveyance  of  Noveniber  18,  1876,  was 
made  for  the  purpose  of  hindering,  delaying, 
or  defraudinir  the  complainant  or  the  creditors 
of  the  grantor. 

The  ielationf(hip  of  the  parties  does  not,  of 
and  in  itself,  cast  suspicion  upon  the  transac 
tion,  or  create  surh  a  prima  facie  presumption 
against  its  validity  as  would  require  the  court 
to  hold  it  to  be  invalid  without  proof  that  there 
was  fraud  on  the  part  of  the  grantor,  partici- 
pated in  by  the  grantee.  This  proposition  is 
so  well  settled  that  ^authorities  need  not  be  cit- 
ed in  its  support. 

But,  again,  the  statute  of  Colorado  on  the 
subject  of  liens  (lb62)  in  force  at  the  time  of 
these  transactions  provided  that  judgments 
should  be  a  lien  on  the  judgment  creditor's  reul 
estate,  not  exempt  from  execution,  owned  by 
280J  him  at  the  time,  *until  the  lien  expires; 
ard  "the  lien  shall  continue  f«>r  six  years  from 
tbe  entry  of  the  judgment,  unless  the  judgment 
shall  be  previously  satisfied:  ProvidrO,  that 
execution  be  issued  at  any  time  within  one 
year  on  such  judgment;  and  from  and  after 
tbe  said  six  years  the  same  shall  cease  to  be  a 
lien  on  any  real  estate  as  against  a  bona  fide 
purchaser,  or  subsequent  incumbrance  by  mort- 
pge,  judgment,  or  otherwise:  Provided,  that 
ui  case  the  party  in  whose  favor  any  such  judg- 
ment shall  have  iH'en  entered  shall  be  restrained 
by  injunction  out  of  chancery  or  order  of  any 
judge  or  court,  either  from  issuing  execution 
or  selling  thereon,  the  time  which  he  shall  be 

Ul  U.S. 


80  restrained  shall  not  be  deemed  or  considered 
as  any  p:nl  of  e^dd  six  xeurs." 

Bythe  first  section  of  tbe  Act  of  February 
13,  1874,  it  is  provided  that  **when  a  ju<lg- 
nient  shall  be  rendered  in  any  district  or  pro* 
bate  court  of  this  teriitory,  the  ch-rk  of  such 
district  court,  or  the  probate  judge,  shall,  up- 
on demand,  give  to  the  plaintilT.  his  agent  or 
attorney,  an  abstract  thereof,  settinc;  forth  the 
name  or  names  of  plaint  iff  or  plHintiffs,  and 
defendant  or  defendants,  in  full,  the  title  of  the 
court,  the  date  when  the  ju<lg[iient  was  ren- 
dered, and  the  amount  of  the  same,  with  dam- 
aees  and  costs,  which  shall  be  signed  by  such 
clerk  or  probate  judge,  and  attested  by  the  seal 
of  the  court;  and  when  so  executed,  such  ab- 
stract may  be  tiled  for  record  in  the  oHice  of 
tbe  clerk  and  recorder  of  the  county  where 
such  judgment  is  rendered,  or  in  any  county 
iu  the  territory,  and  from  the  date  of  such  fil- 
ing, and  not  befoiv,  such  judgment  shall  be- 
come a  lien  upon  all  the  real  estate  of  defend- 
ant in  the  county  where  such  abstract  may  be 
recorded,  and  not  until  such  abstract  shall  be 
so  fileti,  nor  in  any  county  other  than  the  one 
in  which  so  filed." 

The  Kaucher  judgment  having  been  filed  for 
record,  and  having  been  recorded,  as  required 
by  this  section,  the  lien  upon  the  real  estate  of 
Samuel  H.  Thatcher,  in  controversy  in  this 
suit,  attached  at  once,  as  held  in  MeFarraii  v. 
Knox,  5  Colo.  220. 

But  the  execution  was  not  issued  within  a 
year  from  the  rendition  of  the  jiidgment.  for 
the  reason  that  it  was  superseded  *by  the  [!I8 1 
order  of  tbe  district  court  and  of  the  supreme 
court,  by  the  allowance  of  the  super^edt'as 
bouds,  which  suspended  all  proceedings  under 
the  judgment.  This  8usp<»nsion  of  the  pro- 
ceedings comes  fairly  within  theprovLsoof  the 
Act  of  18(52,  above  quoted,  and  the  execution, 
after  tbe  atlirmance  of  the  Kaucher  iudsrment 
by  this  court,  having  l>een  issued  within  a  year 
from  tbe  date  of  it.s  aflirmanre  and  within  .«:ix 
years  from  the  date  of  the  judgment,  gives  the 
lien  of  that  judgment  priority  over  the  com- 
plainant's attachment  and  judgment,  so  that 
tbe  shIc  made  under  the  Kaucher  execution 
conveyed  a  8U|jcrior  title  to  that  which  the 
complainant  acqtnred  either  by  his  attachment 
or  by  Ins  execution,  levy,  and  sale. 

It  is  clearly  established,  as  we  think,  that 
Lewis  C.  Thatcher  furnished  the  money  to 
pay  off  the  Kaucher  judgtnent.  or  to  puichase 
the  property  sold  under  the  execution  issued 
thereon:  that  Samuel  H.  Thatcher  acted  only 
as  his  agent  in  making  tbe  purchase,  and  in 
paying  over  the  money  to  the  sheriff;  and  that 
the  sheriff  of  Arapahoe  county  was  so  in- 
formed l)efore  that  execution  sale  was  made. 
Under  these  circumstances,  and  in  the  absence 
of  any  fraudulent  colluMon  on  the  part  of  Sam- 
uel li.  Thatcher  and  Fiewis  C.  Thatcher  in  the 
transaction,  we  think  that  liCwis  C.  acquired  a 
title  to  the  property  superior  to  that  which 
complainant  acquired  under  his  attachment 
and  execution  sale;  and  that  the  comidainant 
cannot,  even  as  an  unsatisfied  creditor  of  Sam- 
uel H.  Thatcher,  successfully  attack  this  pur- 
chase of  Lewis  C.  Thatcher  on  the  ground  of 
fraud  or  of  bad  faith  on  the  part  of  the  appel- 
lee. 
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Now,  without  going  into  the  equitable  con- 
fideratioDS  set  up  in  the  wcoDd  amended  an- 
swer, which  induced  the  court  below  to  con- 
aider  that  the  complainant  could  not  enforce 
Ida  judj^ment  against  the  appellee  (84  Fed. 
Bep.  435)  we  are  satisfied  that  the  proofs  fail  to 
establish  that  the  transactions  by  which  Lewis 
0.  acquired  the  property  in  coDtroversy  were 
fraudulent  as  alleged,  and  that  the  complain- 
ant is  not  entitled  to  have  the  conveyances 
Bade  to  the  appellee,  either  by  Samuel  H. 
Thatcher  or  by  the  sheriff  of  Arapahoe  county, 
set  aside. 

The  judgment  of  the  court  below  m»  therefore, 
q/brmid. 


282]  MICHAEL  HAUGUET,  Appt., 

V. 

JESSE  LEE  ET  AL, 
<8ee  8.  C  Beporter*s  ed.  282-28S.I 

VM  patent  for  interfering  devices  for  horeex — 

estoppel, 

L  The  patent  rranted  to  Michael  Haughey  on 
March  20. 1888,  for  an  improvement  in  ioterf  erin? 
devices  for  horses,  is,void  for  want  of  patentable 
novelty. 

JL  Defendaots  are  not  estopped  from  asserting 
that  there  is  no  patentable  novelty  in  plaintiff^s 
invention,  by  tbeir  seekinjir  to  procure  a  patent 
for  substantially  tbe  same  invention* 

[No.  189.] 

Argued  Jan.  S,  16^4.    Decided  Jan,  IS,  1S94, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  tbe  Eastern  Dis- 
trict of  Pennsylvania,  dismissing  a  suit  for  the 
infringement  of  tbe  patent  to  Michael  Haughey 
for  an  improvement  in  interfering  devices  for 
horses,  and  for  an  injunction  and  account. 
J^fflrmeS, 

Statement  by  Mr,  Justice  Shiras:  . .- 
On  October  24, 18^9.  Michael  Haughey  filed 
A  bill  of  complaint  against  Jesse  Lee,  Lewis  S. 
Lee,  and  Waiter  Lee,  as  partners,  under  the 
style  of  Jesse  Lee  &  Sons,  alleging  that  the 
llnited  States  bad.  on  March  20, 1888,  granted 
him  letters  patent  for  an  improvement  in  inter- 
fering devices  for  horses;  that  tbe  defendants 
were  infrineiiig  complainant's  rights  as  such 
patentee;  and  praying  for  an  injunction  and 
account.  On  January  21, 1890.  the  defendants 
tiled  an  answer,  denying  infringement,  and  al- 


leging the  invalidity  of  oomplainant's  patent, 
because  of  certain  specified  anticipations  and 
because,  under  the  condition  of  the  art.  of 
want  of  invention.  Replication  was  duly  filed, 
evidence  was  taken,  and,  on  Mav  13,  1890, 
after  argument,  the  court  below  decreed  the 
dismissal  of  the  bill.  From  this  decree  an  ap- 
peal was  duly  taken  and  allowed  to  this  court. 

JVr.  E.  J.  O'Brien,  for  appellant: 

A  subject  matter  to  be  patentable  must  re- 
quire invention,  but  it  is  not  necessarily  the 
result  of  long  and  painful  study,  or  embodied 
alone  in  complex  mechanism. 

Garr  v.  Rice,  1  Pish.  Pat.  Cas.  198,  206; 
Matifiews  v.  Skates,  1  Fish.  Pat  Cas.  602;  Many 
V.  Sifter,  1  Fish.  Pat.  Cas.  17;  Blake  v.  Stafford, 
3  Fish.  Pat.  Cas.  294;  OrandaU  v.  Waters,  9 
Fed.  Rep.  659. 

Tbe  statutes  do  not  require  inventions  to  be 
superior  to.  or  better  than,  all  otber  things 
known,  in  order  to  be  patentable.  It  is  sum- 
civnt  if  tbey  are  useful  in  themselves  and  new. 

Shaio  V.  Colwea  Lead  Co.  11  Fed.  Rep.  711. 

To  change  the  form  of  an  existing  machine 
and  by  means  of  such  change  to  introduce  and 
employ  other  mechanical  powers,  or,  as  it  is 
termed,  a  new  mode  of  operation,  and  thus  at- 
tain anew  and  useful  result,  is  the  subject  of  a 
patent. 

Winans  v.  Denmead,  56  U.  S.  15  How.  330- 
341  [14:  717-721];  Eppinger  v.  Hichey,  14 
Blatchf,  307;  CaJioonv,  Ring,  1  Fish.  Pat  Cas. 
397:  Palmer  v.  Johnston,  34  Fed.  Rep.  336. 

The  fact  that  the  device  has  gone  into  gen- 
eral use.  is  sufficient  to  turn  the  scale  in  favor 
of  invention. 

KrementM  v.  8,  Cottle  Co,  148  U.  S.  556 
(37: 558). 

A  combination  is  sufficiently  descril>ed,  if  the 
devices  of  which  it  is  composed  are  named, 
their  mode  of  operation  given,  and  the  new 
and  useful  result  to  be  accomplisbed  jx>inted 
out. 

Parks  V.  Booth,  102  U.  S.  96-102  (26:  54-56); 
Seymour  v.  Osborne,  78  U.  S.  11  Wall.  516 
(20:  83);  Andrews  v.  Cross,  19  Blalchf.  294; 
Blessing  v.  Trageser  Steam  Copper  Works,  34 
Fed.  Rep.  753. 

The  burden  of  proof  is  on  the  defendants  to 
establish  the  defense  of  want  of  novelty. 

Cantrell    v.   Wallick,   117    U.    S.   689,   695 

(29:  1017.   1019);  Smith    v.    Goodyear  Dental 

Vulcanite   Co.  93  U.  8.  486  (23:  952);  Uhn- 

beuterv,  Eolthaus,  105  U.  S.  94(26:  939);  •A^ 

den  V.  Dewey,  1  Story,  336. 

Wben  one.  witb  a  knowledge  of  the  state  of 
tbe  art,  surreptitiously  attempts  to  appropriate 


NoTB.— For  whai  paietnls  are^  Qranted;  when  de- 
clared void,  see  note  to  Evans  v.  Eaton,  4: 483. 

As  to  patentaltility  of  inventions^  see  notes  to 
Thompson  v.  Boisselier,  29: 76,  and  to  Corning  v. 
Burden,  14: 683. 

As  to  abandonment  of  <noention,  see  note  to  Pen- 
nook  V.  Dialogue,  7: 827. 

As  to  distinction  between  inventions  of  mechanism, 
mrtieles,  or  products  and  proeesftes;  when  latter  pal- 
mUed,  see  note  to  Coming  v.  Burden.  14: 683. 

A»  to  including  process  and  product  in  same  patent; 
separate  patents  therefor^  see  note  to  Evans  v. 
Si'on,  4:433. 

As  to  what  reissue  may  cover,  see  note  to  O^Beillj 
V*  Morse,  14: 001. 
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As  to  assignment,  beforeiesuiJio  and  reissuina.pal- 
ent:  recording;  when  assignment  transfers  extended 
terms,  see  note  to  Gayler  v.  Wilder,  18:  504. 

As  to  when  assignee  may  sue  for  infringement; 
when  patentee  must;  when  they  must  join,  see  note 
to  Wilson  V.  Rousseau,  11: 1141. 

As  to  damages  for  infringement  of  patent:  treble 
damages^  see  note  to  Hogir  v.  Emerson.  13:  S24. 

As  to  assignments  of  patents;  prior  patents  and 
publieations:  appfication  and  itfsue;  daims  and  sped' 
fleations,  see  note  to  Leggett  v.  Standard  Oil  Co. 
87:737. 

As  to  patents  for  designs,  when  valid,  see  note  to 
Smith  V.  Whitman  Saddle  Co.  37: 606. 

151  u.  s. 
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to  himself,  by  obtaiDlog  a  patent  therefor,  an 
iDTention  which  he  knows  does  not  belong  to 
bim,  be  should  be  estopped  in  a  suit  for  in- 
fringemeut.from  interposing  the  defense  of 
want  of  novelty  against  a  person  whom  the 
patent  office  has  decided,  as  against  his  claim, 
to  be  the  original  and  first  inventor. 

Oreentooodv,  Bracher,  6  Bunn.  &  Ard.  803. 

If  the  peculiar  invention  of  the  patentee  is 
embodied  in  the  defendants'  device,  however  it 
may  be  combined  with  other  tilings,  it  is  ap- 
propriated, the  same  as  if  it  were  without  such 
other  parts  or  connections. 

Flint  V.  Roberta,  4  Bann.  &  Ard.  165;  Wi- 
iuin#  T.  Denmead,  56  U.  S.  15  How.  830 
<14:  717). 

Mr.  Ernest  Hovrard  Hunter*  for  ap- 
pellees: 

The  patentee's  device  differs  from  these  in- 
terfering devices  of  the  prior  art  merely  in  the 
degree  of  flexibility  of  the  connection  between 
the  leg  strap  and  striker.  These  differences  in 
degree  are  not  patentable. 

Crouch  V.  Roemer,  103  U.  S.  797  (26:  426); 
Smith  V.  NichoU,  88  (J.  S.  21  Wall.  112(22:566); 
MiUigan  d  H.  Qlv4  Co.  v.  Upton,  97  U.  8.  8 
(24: 985);  Union  Paper  Bag  Maeh.  Co,  v.  Mur- 
jpAy,  97  U.  S.  120  (24:  935);  Atlantic  Works  v. 
Brady,  107  U.  8.  192  (27: 433);  HollisUr  v. 
Benedict  A  B,  Mfg.  Co.  113  U.  8.  59  (28: 901); 
Thompaon  v.  Boisaelier,  114  U.  8.  1  (29:  76); 
Gardiner  ▼.  Herz,  118  U.  8.  180(30: 158);  Burt 
T.  Ktcry,  138  U.  8.  849  (33:  617);  McCiain  v. 
Ortmayer,  141  U.  8.  419  (35:  HOO);  Duer  v.  Cor- 
kin  Cabinet  Lock  Co.  149  U   8.  2l6  (37:  707). 

The  patent  is  chaily  void  for  lack  of  inven- 
tion in  view  of  tbe  prior  existing  "kicking 
chain  **  for  horses. 

Double  use  is  not  invention. 

BtaJce  V.  San  Franciaco,  113  U.  8.  679 
(28: 1070);  Roberta  v.  Rytr,  9 1  U.  8. 150  (23: 267); 
Pennsylvania  R.  Co.  v.  Locomotive  Engine 
Safety  Truck  Co.  110  U.  8.  490(28:222);  Miller 
V.  F(^ee,  116  U.  8.  22,  27  (29:  552,  554);  Weat- 
em  Kleeiric  Mfg.  Co.  v.  Ans/mia  Brass  A  C. 
Co.  114  U.  8.  447  (29:  210);  I^ovell  Mfg.  Co.  v. 
Gary,  147  U.  8.  6:23  '37:307);  Grants.  Walter, 
14«  U.  8.  547  (37:  552). 

Mere  substitutiou  is  not  invention. 

St.  Germain  v.  BtninswicJc,  135  U.  8.  227 
(84:  122). 

A  patent  can  be  measured  only  by  the  means 
by  which  tbe  idea  is  carried  into  euect. 

Hubber  Tip  Pencil  Co.  v.  Hovcard,  87  U.  8. 
20  *Wall.  498(22:410). 

Mere  theories  of  counsel  cannot  supersede 
tbe  terms  of  the  patent. 

Hicke  V.  Kelsey,  85  U.  8.  18  Wall.  670,  674 
(81:852,  853);  Yale  Lock  Mjg.  Co.  ▼.  Greenleaf 
117  U.  8.  554  (29:  952);  Marehand  v.  Emken, 
182  U.  8.  195  (33:  332). 

Commercial  success  is  evidence  only  of  util- 
ity and  never  of  patentable  novelty. 

Hollister  ▼.  Benedict  A  B.  Mfg.  Co.  118  U. 
8.  59  (28:  901);  Grant  v.  Walter,  148  U.  8.  547 
(87:  552). 

The  terms  of  the  complainant's  patent  can- 
not be  expanded  to  include  the  complainant's 
device. 

WhiU  ▼.  Dunbar,  119  U.  8.  47  (80:  803); 
Bowe  Mach.  Co.  v.  National  Needle  Co.  134  U. 
8.  888  (83:  968);  Keystone  Bridge  Co.  v.  Phaniz 
hon  Co.  95  U.  8.  274  (24:  844);  Janies  v.  Camp- 
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bell,  104  U.  8.  856  (26:  786);  MoiUn  ▼.  Bunt. 
55  Fed.  Rep.  78. 

And  if  it  were  so  expanded  it  would  be  dear- 
ly anticipated. 

Mr.  Justice  Shiraa  delivered  the  opinion  of 
the  court: 

Tbe  bill  of  complaint  alleged  ibfringement 
of  tbe  complainant's  rights  as  grantee  of  let- 
ters patent,  and  the  court  below,  upon  issue 
joined  and  evidence  taken,  dismissed  the  bill 
for  want  of  patentable  novelty  in  the  com- 
plainant's invention. 

*Tbe  question  thus  presented  for  our  [283 
consideration  is  the  frequent  and  troublesome 
one,  whether  a  given  patented  device  evinces 
novelty  or  invention,  within  the  meaning  of  the 
law  of  patents,  or  is  merely  an  improvement, 
useful  perhaps,  but  so  obviously  a  mere  con- 
clusion from  what  haa  gone  before  as  not  to  be 
entitled  to  protection  as  an  invention. 

In  tbe  history  of  most  of  the  arts,  the  first 
invention  is  of  a  striking  and  undeniable  char- 
acter; and  the  earlier  improvements  likewise 
usually  display  an  unmistakable  power  of  in- 
vention. But,  after  the  field  of  invention  has 
been  mainly  occupied,  its  becomes  difficult  to 
distinguish  between  improvements  tbat  involve 
patentable  invention  and  those  that  are  tbe  re- 
sult of  tbe  exercise  of  ordinary  mechanical 
knowledge  and  skill. 

The  object  of  tbe  invention  in  the  present 
case  is  to  provide  a  remedy  for  preventing  or 
curing  tbe  habit  of  interfering  in  horses.  This 
babit  of  interfering  is  the  striking  of  one  leg  by 
the  other  during  motion,  causing  injury  of  tbe 
part  struck,  and  impeding  the  movement. 
Many  trotting  horses  carry  their  feet  closely 
together,  and  during  rapid  motion  are  liable 
to  strike  one  leg  with  the  hoof  of  the  otber, 
often  causing  a  serious  injury.  The  com- 
plainant's design  is  to  fasten  a  strap  on  one  of 
the  legs  of  tbe  horse,  to  which  strap  shall  be 
attached  a  pendant  that  will  move  or  swing 
freely  between  the  legs,  and  strike  the  leg  op- 
posite to  tbe  one  provided  with  tbe  strap.  The 
effect  upon  the  horse  is  to  lead  him  to  strive  to 
avoid  the  touch  of  the  swinging  pendulum. 
This  he  can  only  do  by  moving  with  his  legs 
sufficiently  apart  to  avoid  it,  and  in  this  way, 
it  is  claimed,  he  soon  loses  tbe  habit  of  strik- 
ing. 

Assuming  tbat  the  complainant's  device 
really  operates  so  as  to  educate  the  horse  to 
correct  a  habit  of  striking,  it  would  certainly 
be  a  useful  invention,  and,  if  novel,  would  be 
entitled  to  the  protection  of  letters  patent 

It,  bowever,  appears  from  tbe  evidence  that 
interfering  devices  are  old  and  of  various  forma, 
ail  having  the  same  object— protection  of  the 
leg  and  spreading  or  widening  tbe  ^stride.  [284 
Tbe  earlier  devices  were  chiefly  to  protect  the 
leg,  and  were  in  the  nature  of  hoots  or  band- 
ages. However,  it  was  soon  perceived  that, 
owing  to  tbe  docile  character  of  tbe  horse,  the 
interfering  apparatus  might  be  made  to  oper- 
ate not  merely  as  a  protection  to  the  legs  when 
they  came  in  contact,  but  to  train  tbe  hone  to 
widen  his  stride,  so  as  to  prevent  such  contact. 
Thus  we  find  it  stated  in  letters  patent  to  John 
J.  Davy,  granted  January  29,  1867.  that  the 
patentee  sought  to  cure  horses  of  the  vice  of 
intervention  by  interposing  a  strap  upon  one 
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of  the  legs  lo  which  was  attached  a  boot  with 
radiating  biisiles.  The  prickin^  of  ibe  brislks 
led  ibe  horse  to  wideu  his  striae,  aud  thus  to 
effect  a  cure. 

Charles  B.  DickinsoD,  in  letters  patent  grant- 
ed to  him  on  October  14,  lb79,  claims  that  by 
the  use  of  iutertering  straps  to  wbich  soft  and 
yielding  loops  are  utiaclied,  which  sttike  the 
horse's  leg,  he  is  taught  to  spread  his  gaii.  In 
the  patent  granted  to  Jeller-on  Young,  Jr.,  on 
December  13,  1881,  it  is  proposed  lo  cure  the 
habit  of  interference  bv  a  leather  boot,  which, 
being  attached  to  one  fool,  shall  lightly  touch 
the  other  when  the  two  are  brought  too  near 
each  other. 

The  complainant  points  to  the  fact  that  the 
pendant  swings  or  moves  freely  from  a  loose 
Joint  as  a  feature  distinguishing  his  invention 
from  the  preceding  ones.  As  a  matter  of  fact, 
there  is  evidence  in  the  record  tending  to  show 
that  just  such  a  pendant,  loosely  hung,  was  in 
use  in  Norristown,  Pa.,  and  in  Philadelphia 
years  before  the  date  of  the  patent  in  suit. 
There  is  likewise  evidence  that  in  all  the  prior 
devices  the  stiff  projecting  striker  would,  in 
time,  sag  or  hang  down  more  or  less,  thus 
practically  exemplifying  the  same  method  of 
operation  aa  that  of  the  complainant.  It  like- 
wise appears  that  the  idea  of  employing  a  de- 
pendent striker,  loosely  jointed  to  a  leg  strap, 
was  not  original  with  the  patentee.  Such  a 
pendant  was  used  in  devices  to  prevent  kick- 
ing, and  DO  invention  would  aeem  to  be  exer- 
cised in  adapting  the  device  to  the  new  purpoae 
of  curing  interference. 

The  further  contention,  that  the  p1aintiff*s 
striker  taps  the  leg  to  which  it  is  attached  as 
well  as  the  opposite  leg,  presents  no  substantial 
difference.  As  observed  by  the  court  below, 
285]  *every  such  device  used  strikes  and  rubs 
the  leg  to  which  it  is  attached,  as  whenever 
the  projecting  striker  is  hit  by  the  opposing 
leg  the  blow  is  communicated  to  the  other. 
Nor  is  such  supposed  function  described  or  re- 
ferred to  in  the  specification  or  claim  of  the 
plaintiff's  patent. 

In  view,  then,  of  the  state  of  the  art,  as 
shown  to  exist  by  the  defendants'  evidence, 
the  court  below  was  right  in  finding  that  the 
complainant's  device  exhibits  do  patentable 
novelty. 

There  is  no  merit  Id  the  proposition  made  in 
the  second  assignment  of  error,  that  defendants 
are  estopped  from  asserting  that  there  is  no 
patentable  novelty  in  plaintiff's  invention,  by 
their  conduct  in  seeking  to  procure,  through 
one  of  their  employes,  a  patent  for  substan- 
tially the  same  invention.  Whether  or  not 
there  is  any  inconsistency  in  trying,  at  one 
time,  to  get'a  patent  for  a  supposed  invention, 
and  in  afterwards  alleging,  as  against  a  rival 
succ&<%sful  in  obtaining  a  patent,  that  there  is 
no  novelty  in  the  invention,  it  certainly  cannot 
be  said  to  constitute  an  estoppel.  Besides,  the 
defense  of  want  of  patentable  invention  in  a 
patent  operates  not  merely  to  exonerate  the  de- 
fendant, but  to  relieve  the  public  from  an  as- 
«erted  monopoly,  and  the  court  cannot  be  pre- 
Tented  from  so  declaring  by  the  fact  that  the 
defendant  had  ineffectually  sought  to  secure 
the  monopoly  for  himself. 

The  decree  of  the  court  below  is  accordingly  af- 
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TOE  SHEFFIELD  ft  BIUMmGHAM 
COAL,  IRON  &  RAILWAY  COM- 
PANY,    Appellant, 

FREDERICK  W.    GORDON  et  al. 

(See  8.  C.  Reporter's  ed.  2&'i-294.) 

Ejceptiona  to  maeter'e  report — specific  errors — 
correction  of  report — acceptance  of  work — 
entire  evidence. 

L  Exceptions  to  a  master^s  report,  wtilch  amount 
simply  to  a  freneral  denial  of  the  facts  and  con- 
elusions  of  the  master,  are  too  broad. 

2.    Exceptions  to  the  report  of  a  master  should 

point  out  specifically  the  errors  upon  which  the 

party  relies. 
8.    If  the  report  of  the  master  is  clearly  erroneous 

In  any  particular,  it  is  within  the  discretion  of 

the  court  to  correct  the  error. 

4.  Where,  in  a  contract  for  the  construction  by 
plaintitl  of  furnaces  for  a  company  there  is  a 
stipulation  that  the  superintendent  of  tliecom« 
pany  shall  pass  upon  the  work  every  two  weeks, 
and  if  to  his  satisfaction,  it  sbuU  beaflnul  accept- 
ance by  the  company,  such  acceptance  in  tho  ab- 
seace  of  fraud  or  mistake  by  the  superintendent, 
is  conclusive  upon  the  company. 

5.  In  the  absence  of  any  certificate  that  the  en- 
tire evidence  taken  by  the  master  was  sent  uf 
with  his  report,  his  conclusion  that  the  defense 
set  up  by  defendants  is  not  sustained  by  the  evi- 
dence, cannot  be  impeached. 

[No.  178.] 
Argued  Dec,  SO,  X89S.    Decided  Jan,  16,  189J^ 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  I  he  United  States  for  the  Norlhcrn  Dis- 
trict of  Alabama,  upon  an  intervening  |>ctitioQ 
filed  by  the  tirm  of  Gordon,  Slrobel  &  Laurcau, 
in  a  case  pending  in  said  circuit  court  for  the 
foreclosure  of  a  deed  of  Inist,  selling  up  and 
claiming  a  mechanics'  lien  on  certain  furn:ice 
property  lo  secure  the  payment  of  a  iar^e  l>al- 
ance  due  to  them  as  builders;  said  decree  t)e- 
ing  in  favor  of  said  intervenors  for  the  amount 
reported  by  the  master.    Affirmed. 

Statement  by  Mr,  Justice  Brow^n: 
This  was  an  intervening  petition  filed  by 
the  firm  of  Gordon,  Slrobei  &  Laureau.  in  a 
case  pending  in  the  Circuit  Court  for  the 
Northern  District  of  Alabama,  for  the  fore- 
closure of  a  deed  of  trust,  setting  up  and 
claiming  a  mechanic's  lien  on  certain  furnace 
property  described  in  the  petition,  to  secure 
the  payment  of  a  large  balance  due  to  them 
as  builders.  The  Central  Trust  Compnny  of 
New  York,  trustee  uuder  the  deed  of  trust, 
and  plaintiff  in  the  foreclosure  suit;  the  Shef- 
field &  Birmingham  Coal,  Iron  <&  Railway 
Company,  the  mortgagor;  Jacob  G.  Chamber- 

NOTV.— ^8  to  exception,  when  m^ist  he  taken,  to 
be  available  onreview, see  note  to  Phelps  v.  Mayer, 
14:643. 

As  to  whcU  parHcularUy  in  exception*  is  neces- 
sary in  order  toareHew  in  avpellale  cmtrr,  8<*e  note 
to  Moore  v.  Bank  of  the  Metropolis,  10:  ITZ. 

Thai^  in  eqtUtu  cases,  cuimission  of  iUegal  evidence 
is  not,  of  itself,  ground  of  reversal  or  of  bill  of  except 
tion,  see  note  to  Field  v.  United  States.  9:  94. 

As  lo  what  questions  the  United  States  Supreme 
Court  will  rnriew  on  vfrlt  of  error:  itili  of  exuptione^ 
see  note  to  Parks  v.  Turner,  18: 883. 
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lain,  who  was  receiver  \u  the  foreclosure  suit, 
and  one  Churles  D.  Woodson,  as  holder  of 
certain  bonds  of  the  company,  were  made  de- 
fendants to  the  petition,  retitioneis'  claim 
arose  under  a  coutract  whereby  they  agreed 
to  construct  for  the  Alabama  &  Tennessee 
Coal  &  lion  Company,  the  predecensor  of  the 
appellant  corporation,  three  iron  blast  fur- 
nac<R  nt  Shenield,  in  Colbert  county,  Alabama, 
for  $5G4,000,  ninety  per  cent  of  which  amount 
was  to  be  paid  from  time  to  time  during  the 
construction  of  Ihe  furnnces  and  wliich  nmety 
per  cent  had  heen  practically  paid  as  agreed 
between  the  parties,  the  claim  of  the  appellees 
beinji;  the  bidauce,  toirether  with  some  amounts 
allcired  to  have  bci'n  paid  out  for  excessive 
freight  charues,  and  upon  material  furnished 
lo  n^pnir  and  recf»ii<«triict  one  of  the  furnaces. 
287 1  *Joint  and  several  answers  were  filed 
by  the  defendants,  setting  forth  certain  defenses 
to  the  ])etilion.  and  demanding  proof  of  each 
allegation  thereof.  It  was  admitted  that  the 
defendant  company  had  iK'Come  liible  for 
whatever  amount  was  due  the  petitioners  bv 
the  orginal  Alabama  &  Tennessee  Coal  &> 
Iron  Company.  The  main  defense  was  that 
Gordon,  one  of  the  intervenors,  had  under- 
taken to  supervise  the  blowing  in  of  one  of 
the  three  furnaces,  in  which  operation  the  fur- 
nace was  ruined  and  Rul)sequenily  abandoned; 
that  in  the  blowing  in  of  a  second  furnace,  it 
snlTered  such  damage  that  it  required  about 
six  months  to  put  it  in  good  condition;  that 
the  furnaces  were  not  binll  accordinir  to  the 
pl:in«,  spcK'ifications,  and  acreements  of  the 
c»oniract,  but  were  constructed  in  so  faultv  and 
inadequate  a  manner  that  their  daily  expense 
for  coal  was  much  larger  than  it  would  have 
IxM u  had  they  been  properly  constructed. 

A  decree  was  entered  by  consent  referring 
thr  case  to  a  8i)ecial  master  to  examine  and  re 
port  the  facts  as  to  the  existence  of  the  con- 
iRi'f.  the  construction  of  the  furnaces,  the 
pa\  nieiits  made  therefor,  the  amount  due  the 
petitioners,  the  existence  of  their  lien,  and  also 
to  report  upoD  all  matters  of  defense  stated  in 
the  answer. 

In  pursuance  of  this  order  the  master  took 
the  de|>osilions  of  a  number  of  witnesses,  found 
the  facts,  and  reported  a  balance  due  of  $57,- 
«().s.lL>,  with  interest  from  September  18,  188H. 
Exci'ptions  were  tiled  to  this  report  by  the  de- 
fendants, which  upon  argument  were  over 
ruled  by  the  court,  and  a  final  decree  entereii 
in  favor  of  the  intervenors  for  the  amount  re- 
port ed  by  the  master.  From  this  decree  an 
appeal  was  taken  to  this  court. 

Mr.  Henry  Tompkins  for  appellant. 
MeMj8.  W.  A.  Gunter  and  R.  C.  Brick- 
ell  for  appellees. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

Ad  interlocutory  decree  was  entered  in  this 
case  by  consent,  and  the  questions  in  issue 
289 1  arise  upon  exceptions  to  the  report  *of 
the  special  master,  to  whom  the  case  was  refer- 
red to  take  proofs,  and  to  report  the  amount 
found  by  him  to  bo  due.  He  was  not,  however, 
required  to  report  the  testimony.  Defendants 
excepted  to  so  much  of  said  report  and  the 
findings  of  the  master  in  reference  thereto  as 
determined— 
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**1.  That  the  defenses  set  up  by  the  defend- 
ants are  not  suslaiucd  by  ih»»  evitleiice; 

"2.  That  the  peiitioiiers,  Gordon,  Slrohel  A 
Laureau,  areeniitled  to  be  paiti  tlie  contract 
price  for  their  work  and  material; 

"3.  That  the  sum  of  $')7.*»08.13,  with  inter- 
est from  the  18th  day  of  lSeptend)er,  1888,  is 
the  amruint  due  the  itdcrveuors;  and 

'•4.  That  the  intervenors  have  a  lien  upon 
the  pro|K'rty  described  in  their  petition;  jind 
for  grounds  and  reasons  tor  such  excepiioua 
they  assiirn  the  follow  inij: 

"1st.  Because  the  evidence  in  the  case  .•sus- 
tained the  defenses  set  up  by  the  dcfcn-innis; 
and  showed,  2d,  that  the  work  and  m;iterials 
done  and  furnished  by  intervenors  were  not 
up  to  the  requirrmeni  and  guaranty  of  tlieir 
contract,  by  which  the  value  of  the  plant,  as 
built  and  equippi*d,  was  worth  sixty  or  sev- 
enty five  thousand  dollars  less  th.jn  tlu'  con- 
tract price;  and.  3d,  because  such  report  is 
contrary  to  the  wcicht  of  testimony  on  each 
of  the  matters  .so  reported." 

There  are  two  dirficultics  in  the  way  of  con- 
sidering the  ca«e  upon  these  exce|)tions. 

(1)  The  exceptions  themselves  are  too  broad, 
and  amount  simply  to  a  general  deidnl  of  the 
facts  and  conclusions  of  ihe  master.  The  first 
three  are  to  the  finding  of  the  masier  that 
the  defenses  are  not  sustained,  that  the  peti- 
tioners are  entitled  to  the  contract  price,  and 
that  the  sum  awarded  is  the  amount  due.  In 
other  word.*?,  they  arc  genend  denials  of  the 
merits  of  the  claim.  The  fourth  is  a  denial  of 
petitioners'  lien  because  the  evidence  su^iained 
the  defen-ses,  iK'cause  the  work  was  not  up  to 
the  requirements  of  the  contract,  and  I'ec.iu.se 
the  report  was  aL''ainst  the  weiLiht  of  testimo- 
ny. This  exception  is  searcely  more  definite 
than  the  other.  There  are  no  excciition**  here 
to  the  findincrs  of  the  master,  now  a^siirned 
*a<*  error,  that  the  intervenors  did  not  [I55>t> 
guarantee  that  the  work  or  plant,  as  a  whole^ 
should  be  adequate  in  design,  strengih,  and 
capacity  for  the  purposes  intended  and  si>ec- 
ifiefl;  or  to  the  finding  that  the  petitioners 
were  entitled  to  be  paid  the  freiirht  excess  pay- 
ments and  extra  n)aterial  furnished  for  the 
construction  of  the  furnaces,  or  that  the  fur- 
naccM  had  attain'd  the  pnKhicl  in  the  making 
of  pig  iron,  as  specified  in  the  contract. 

Pr"r)per  practice  in  Cipiity  retpiires  that  ex- 
ceptions to  the  report  of  a  master  should  point 
out  speeilically  the  errors  upon  which  the 
party  relies,  not  only  that  the  opposite  party 
may  be  apprised  of  what  he  has  to  meet,  but 
that  the  master  may  know  in  what  particular 
his  report  is  objectionable,  and  may  have  an 
opportunitv  of  correcting  his  errors  or  recon- 
sidering his  opinions.  The  court,  too,  ought 
not  to  tje  obliged  to  rehear  the  whole  case?  up- 
on the  evidence,  as  the  main  object  of  a  refer- 
ence to  a  master  is  to  lighten  iis  labors  in  this 
particular.  In  the  case  of  Daterw,  Arnold, 
2  Sumn.  108,  an  exception  to  a  report  of  a 
master  that  he  had  slated  and  certified  that 
there  was  due  on  a  certain  mortgage  a  certain 
sum  when  he  ought  to  have  reported  that  there 
was  nothing  due,  was  held  by  Mr.  Justiee 
Story  to  be  (juite  untenable.  **It  is  loo  loose 
and  general  in  its  terms,"  said  he,  "and  points 
to  DO  particulars.  It  comes  to  nothing,  unless 
specific  errors  are  shown  in  the  re|K)rt;  and 
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tboie  errors,  if  tbey  exist,  should  bave  been 
brought  directly  to  the  view  of  the  court  in 
the  form  of  the  exception  itself.  At  present  it 
aiuounis  only  to  a  general  nssigrnment  of  er- 
rors, and  the  argument  on  this  exception  has 
•bown  none." 

The  same  rule  was  laid  down  in  Story  y. 
Litingston,  38  U.  S.  13  Pet.  359  [10:  200], 
wherein  the  exceptions  to  the  report  of  a  mas- 
ter were  held  to  be  too  general,  indicating 
DOtbiDg  but  dissntisfaciion  with  the  entire  re- 
port; and  furni^^bing  no  specific  grounds,  as 
tbev  should  have  done,  wherein  the  defendant 
bad  suffered  any  wron<r,  or  as  to  which  of  his 
rights  had  been  disregarded.  The  court  ob- 
served that  "exceptions  to  a  report  of  a  master 
must  state,  article  by  article,  those  parts  of  the 
report  which  are  intended  to  be  excepted  to." 
2111  ]  The  court  cited  with  "approval  the  case  of 
Wilkes  V.  Rttgers,  6  Johns.  566,  wherein  it  was 
said  that  exceptions  to  reports  of  masters  in 
chancery  are  in  the  nature  of  a  special  demur- 
rer; and  the  party  objecting  must  point  out 
the  error,  otherwise  the  part  not  excepted  to 
will  be  taken  as  admitted. 

So  in  Greene  v.  Bishop,  1  Cliff  188, 191 .  Mr. 
Justice  Clifford  held  that  "general  allegations 
of  error,  without  pointing  to  any  particulars, 
are  clearly  insufficient,  for  the  reason  that,  if 
allowable,  the  losing  party  might  always  com- 
pel the  c-oti  rt  to  hear  the  cause  anew,  and  should 
that  practice  prevail,  references  such  as  are 
made  iti  this  case  would  become  both  useless 
and  burdensome,  as  they  would  only  operate 
to  promote  delay  and  increase  the  expenses  of 
litigation,  without  relieving?  the  court  from 
any  of  the  labor  of  the  trial  or  ever  accom- 
plishing anything  of  value  to  either  party." 
See  also  Stanton  y.  Alabama  db  C,  R.  Co.  2 
Woods.  506,  518. 

That  this  is  not  a  novel  practice  in  Alabama 
Is  evident  from  a  number  of  decisions  of  the 
supreme  court  of  that  state  affirming  the  gen- 
eral doctrine  in  the  most  specific  terms.  Alex- 
amler  v.  Alexander,  8  Ala.  796;  Rot/nil  v.  Me- 
Kemie,  25  Ala.  363;  (/BeiUy  v.  Brady,  28  Ala. 
630;  Mahone  v.  Williams,  39  Ala.  203.  See 
also  White  v.  Hampton,  10  Iowa,  288;  Reed  v. 
Jones,  15  Wis.  44;  Smalley  v.  Corliss,  37  Vt. 
486,  492.  Cases  are  referred  to  a  master,  not 
on  account  of  his  presumed  superior  wisdom, 
but  to  economize  the  time  and  labor  of  the 
court,  and  as  exceptions  are  usually  filed  to 
bis  report,  if  tbey  are  so  general  as  to  require 
a  rehearing  of  the  entire  case,  there  is  really 
nothing  saved  by  a  reference. 

It  is  true  that  if  the  report  of  the  master  is 
dearly  erroneous  in  any  particular,  it  is  within  i 
the  discretion  of  the  court  to  correct  the  error, 
^ut  we  see  no  occasion  for  exercising  such  dis- 
cretion in  this  case.  It  would  appear  from 
tbe  report  and  the  recital  in  the  final  decree  of 
the  court  that  the  main  contest  was  over  the 
construction  of  a  certain  t^uaranty  in  the  con- 
tract that  **all  the  work"  was  "to  be  done  in 
good  and  workmanlike  manner  and  of  suitable 
mBterial,  and  each  part  to  be  adequate  in  de- 
2l>21sign.  strength,  capacity,  and  *  workman- 
ship for  the  purposes  for  which  it  is  intended, 
forthesum  of  $564,000."  Immediately  follow- 
innf  this  is  a  stipulation  that  the  "superintend- 
ent shall  pass  upon  the  work  every  two  weeks, 
and  if  to  his  satisfaction  it  shall  be  a  final  ac- 
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ceptance  by"  the  company  "so  far  as  cone,  j^ut 
if  not  in  compliance  with  the  contract,  and  to 
his  satisfaction  as  to  the  quality  of  material  or 
character  of  workmanship"  petitioners  agreed 
"to  make  it  so  as  rapidly  as  possible."  The 
evidence  showed  without  contradiction  that 
one  Doud,  who  was  the  superintendent  of  the 
Coal  &  Iron  Company,  made  inspections  and 
supervised  the  work  from  time  to  time,  and 
accepted  it  when,  in  his  judgment,  it  was  in 
conipliunce  with  the  contract.  The  contractors 
claimed  to  have  finished  the  work  on  the  8th 
of  August,  1888,  and  requested  its  final  ac- 
ceptance. The  president  of  the  Sheffield  & 
Birmingham  Coal,  Iron  &  Railroad  Company, 
which  had  become,  by  consolidation  with  the 
Alabama  &  Tennessee  Coal  &.  iron  Company, 
responsible  on  this  contract,  referred  the  mat- 
ter of  final  acceptance  to  Mr.  Doud,  the  super- 
intendent, who  on  the  18th  of  August  accepted, 
in  writing,  the  plant  as  completed  according  to 
the  terms  of  the  contract. 

The  master  and  the  court  agreed  in  holding 
that  the  intervenors  did  not  guarantee  in  their 
contract  that  the  work  or  plant  as  a  uhoU 
should  be  adequate  in  design,  strength,  capac- 
ity, and  workman.ship  for  the  purposes  in- 
tended and  specified,  and  that,  as  an  accept- 
ance of  the  work  bi-weekly  as  it  progressied 
was  shown,  and  a  further  acceptance  of  the 
whole  on  completion  of  the  contract  was  made 
by  the  superintendent  in  compliance  with  the 
terms  of  the  contract,  such  acceptance  in  the 
absence  of  fraud  or  mistake  on  the  part  of  the 
superintendent  was  conclusive  upon  the  com- 
pany. We  see  no  reason  to  question  the  cor- 
rectness of  this  conclusion.  It  is  difficult  to 
see  what  effect  should  be  given  the  acceptance 
of  the  work  by  tbcsuperintendent,if  not  to  fore- 
close the  parties  from  thereafter  claiming  that 
the  contract  had  not  been  performed  according 
to  its  terms.  .Martinshurg  <fe  P.  R.  Co.  v.  March, 
114  U.  S.  549  [29:  255].  There  was,  it  is  true, 
a  proposal  for  an  additional  remuneration  of 
$20,000  to  guarantee  a  ^certain  pro-  293 
duct,  with  an  additional  proposal  that  neither 
the  ten  per  cent  reserved  in  the  bands  of  the 
company,  nor  the  $20,000.  should  become  due 
until  the  specified  product  had  been  attained: 
but  it  does  not  appear  that  this  proposal  had 
ever  been  accepiea,  nor  any  agreement  made 
to  pay  the  extra  $20,000  for  the  attainment  of 
this  product.  The  only  guaranty  in  the  pro- 
posal as  accepted  was  that  each  part — by  which 
we  understand  each  part  as  related  to  every 
other  part — should  be  adequate  in  design, 
strength,  capacity,  and  workmanship  for  the 
purpose  to  which  it  was  intended.  In  view  of 
the  other  provisions,  we  think  the  court  was 
correct  in  holding  that  there  was  no  guaranty 
intended  of  the  plant  as  a  whole. 

(2)  There  is  another  objection,  however,  to 
our  examination  of  the  facts  in  this  case.  The 
order  referring  the  case  to  the  special  master, 
though  minute  in  its  details,  did  not  require 
him  to  send  up  the  testimony;  neither  does  he 
purport  to  do  this  in  his  report:  and  while  a 
number  of  depositions  taken  before  him  are 
filed,  there  is  nothing  to  indicate  that  these 
were  all  the  testimony  in  the  case.  He  finds  in 
this  connection  that  the  defenses  set  up  by  the 
defendants  are  not  sustained  by  the  evidence, 
and  that  the  petitioners,  Gordon,  Strobel  & 
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tire  eviiieuce  Uken  by  the  master  wm  gent  up  ■"•"'"  '"e  Judfrment,  and  whether  any  error 

wUh  hU report   it  Ufmp««lbleto  impeach  bi»  J^^p^H^^rv^b/™ Ze^tiZ" 

coDclusIoD  ID  this  particular.    Bcotlen  v.  Suiter,   ,— ^~^,l,„, ..,.,„.. k„,k -    i.«.  ,     . 

37  Mich.  526;  Aay  y.  Byert,  IS  Ind.  412;  Fel.  *,kI.!^«  ..l^nlT^tPn^^inT^f^^  Ifn    ,f„i^ 

I           ^    t^      TT  1    k   AE   r  J    ina      fi*i         I  tbLa  oourt  cannot  taue  notice  of  a  etiuiiu  tlon  of 

ten«r  ».  Van  FuiwA  95  Ind.  12S.     Tliere  ia  oou„„ia, totheevKlencel»artu»onSfludm(iof 

no  praomptioD  that  all  tbe  testlmoay  was  seol  (^  court. 

"•P"      ...         ,.,    .,         ,          J     .1.  .  .t  S-   Corporallona  have  only  luch  poverg  a«  ar* 

(8)  A  lunher  objeclion    Is  made  that  the  granted  and  tbe  poweniooidcDtaltbereio. 

proofs  conlained  in  ihe  record  do  not  diMlose  j.    a  oorpomtlou  created  for  the  purpose  of  de^- 

tbe  filing  of  ihe  claim  of  lien  in  the  office  of  m^  ,□  i„(ig,  ^„a  to  which  the  powon  to  pur- 

the  judge  of  probate  of  Colbert  countj,  aa  re-  cbaae.  toiubdlvide.  and  to  aeJI,  and  lo  nuke  anr 

Juin-d  by  tbe  statute.     Tbe  tna-st^T,  however,  contract  esMntiat  to  the  transaction  or  Its  biul- 

□da  that  on  tbe  IDth  of  JanuBiy,  186S,  a  veri-  nesa,  are  erpresair  granted,  pnaae^eos  the  inei- 

fied  Matetnent  of  the  amouDtclaiined  to  twdiie  dental  i>ower  to  Incur  liabllit]'  for  buildlag  • 

OB  tbia  contract  was  Bled   with  the  judge  of  bridgo  to  secure  better  raoilUlee  for  transit  lo 

probate  of  CJolberleounlv  Id  Bulralaulial  con-  eod  from  the  lote  or  lands,  which  It  la  Its  busl- 

formlty  with  aectioo  8035  of  the  Code  of  Ala-  "» '°  •«!"'"  "o"  "'wow  of. 

Uma  of  1888,  and  there  ia  DO  eHdence  to  im-  «■    Where  a  cori«ratlon  has  power  to  enter  into  a 

2»41peachehisfindluginlbatparliculflr,  and  eon'reet   and  tbe  conlraol  baa  been  fully  per- 

Tn  ^,iL^.i««  ™l-...r,ii™  ..iror.  .„  iH.  n-ont  „*  f ormcd  by  t ^c  olheT  parly,  and  the  oorporadon 

to  have  been,  from  a  memoriindum  we  Una  m  ^^^y  exorcised 

the  testimony,  a  roechamca-  Hen  introduced  in  ^  a  corporation  bavluB  reoelved  beooflttat  the 
evidence  as  an  eiliibit:  butaa  it  lanot  attacbed  eipensaof  the  other  contracting  partr.  cannot 
to  tbe  reccrd,  it  Is  impossible  lo  say  that  itdoea  object  that  it  was  not  empowered  to  perform 
mot  bear  out  the  floding  ot  tbe  mnsler.  The  whaiit  promised  In  return,  lo  the  mode  in  which 
■tatule  of  Alabama  requires  a  Blatcmeat  in  it  promised  to  porlurm,  and  would  still  remain 
writing,  claiming  a  lien,  to  be  flied  Id  tbe  of-  liable  on  tta  oontract,  otherwise  within  Its  law- 
flee  nf  Ihe  Judce  of  probate  wiiliin  six  monllia  tul  powers. 
after  the  indebtedness  lo  the  lien  holder  has  (No.  SUS.] 
accrued,  and  as  it  appears  that  the  work  In  this  BubmittcdJan.S,lS9i.  D^ided  Jan.  IS,  1894. 
case  was  finished  on  August  6,  lfi86,  and  ac- 
cepted August  18,  that  (be  unpaid  residue  of  TN  ERROR  lo  the  CIrcait  Court  of  tbe 
tbe  consideration  was  not  due  for  several  i  Dniled  States  for  Ihe  Northern  Dipilrict  of 
naonths  tbereafler,  and  that  auit  waa  begun  on  Texas,  to  review  a  judgment  In  favor  of  plain- 
February  11.  1880,  there  seems  lo  be  oolbing  tjfl,  tbe  l^milh  Btidge  Company  ngniniit  the 
in  tbe  objection  that  proceedings  were  not  Fort  Worth  City  Company,  for  Ihe  amount 
taken  within  tbe  time  required  by  law.  due  from  the  latter  company  for  tbe  building 
f7poA  t?u  whole,  ve  think  tht  decree  tf  the  of  a  bridge  for  tlic  fonner  company  across  tho 
emtrt  below  teat  eorreet,  and  it  ii,  tierr/ore,  of-  Trinity  river  near  Fort  Worth.     AjUrmed. 

Slalen 

The  S  .      , .       . 

poration,  inrotporalcd  under  ihi;  laws  of  Ohio 
and  baviD);  its  domicil  in  the  ciiy  of  Toledo 

"-  in  that  slate,  brought  this  action  against  Ihe 

THB  SMITH   BRIDGE   COHPAHT.  Fort  Worlh  Ciiy  Company,  incorporated  un- 

^    „  „  „                   _.  der  the  laws  of.  and  having  its  doinicil  in  tha 

(Sees,  a  Beporter-aed.  2W-30!.)  ^j^y  ^,f  p^  ^f{onK  in  the  stale  of  Telas,  in 
Ca$e  tried  by  the  court — itipulation  of  eountel —  the  Circuit  Court  of  the  United  Stales  for  tho 
pouer*  of  eorpoTationt — poirer  to  build  bridge  Northern  District  of  Tezaa,  and  alleged  that 
— ettoppel — liabilitg  on  contract.  on  May  IB,   1888,  tbe  pariieit  enitred  into  » 
eerlain  contract  whereby  the  briilgu  company, 
1.   Wbera  a  case  haa  been  tried  br  the  court  witb-  for  Ihe  consideralion  of  $til(iG.tl6  to  be  paid  to 
NOI..-.4J  to  co>»(n«:tton  oTarai^U  to  c«rv<^.  '.' by  the  defemiant  company   acrred  lo  build 
««»,■  e^-pM^tom  luxM.  <mJ«  pumcrg  i^r,(«i  or  '»"■  "l?  latter  a  bridge  across    lie  1  nnity  river 
ihtm  nteeaarv  toeartytnto  efft<d  poaxn,  gravUd:  near  Fort  Worlh,  at  a  poini  just  oorib  of  the 
can  ael  onlv  in  tht  mod*  prtsei-ided  i,y  the  late  ureal-  public  square  In  that  city  to  be  designated  by 
fnfl,  see  note  to  Charles  River  Bridje  Propra,  v.  Hie  city  cnjiineer,  and  In  accordHuce  with  spec- 
Warren   Bridge  Propra.  V:  T73.  and  to   Beatjt  t,  ihcslions  furnished  by  him.     It  was  further 
Knowler,  Ti;  B13.  averred  that  tbecoolrac-l  price  of  the  btidge 
^»tu  mode  of  ezecurino  imieCT*  eonferria:  what  was  $24,600.  and  that  the  ciiy  of  Fort  Worlh 
Iio»enar««ot{mpil«d,  see  note  lo  Oeaty  v.  Know-  and  the  county  of  Tarrant  hud  agreed  with 
'*';'■  5'^            ,                     V           .  'he  bridge  company,  each  to  pay  one  third  of 
-i','",r'^''^''^"7     >,?7"™",^'T'"^  lb«  cost    ^D'l  h"<i  "one  so;  that  the  bridge 
lS!e  trU'nnv."  v^erift  m                         ""  company  conslrucled  the  bridge  accordins  to 
AttoeUixoMtpof  tOTiorailon.^Uhre'tTenKto  "he  contract;  Ihal  the  cprsiderulion  10  l«  paid 
/■Hrtletfon  or  «>urt»oii«-Ui«m.  see  DoiB  to  Nation-  hy  the  Fort  Worth  City  Comi"ioy  was  con- 
al8S.Co.T.  TuKinaii,>>:flI,aiid  toHopelna.  Co.t.  traded  to  be  paid  lu  the  nrsl  mortgngc  liondl 
Boamoian.kll  ot  that  company  and  tbe  North  Side  Sltec^ 
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Rnllway  Compnny,  and  lliaf  tlie  rlorcmlant 
lind  failed  and  rcfu«;nl  to  dcliv'r  I  lie  liuiidd, 
ivliirli  \v«  re  of  the  f:ice  value  of  ^*<l<)i;.GO. 

The  dofen^ant  comi-uny  nnswen-d  by  way 
of  demurrer  and  special  exreption  ili.it  ibe  |)e- 
tition  did  not  di-dose  ibc  puqM)ses  for  wliicb 
the  two  corporal ion«  wrre  hu-orporafc<i;  nf>r 
any  po.ver  or  authority  in  lbed<f«iidaiit  to  use 
its  fun«is  and  prnjicriy  for  llio  purpose  of  con 
Hlruetini:  Ihc  bridge;  general  denial;  and  also 
that  the  (odtrnct  sued  on  was  without  author- 
ity on  the  part  of  the  board  of  directors  and 
olii'-eis  of  the  Forth  Wcith  City  Company, 
which  WHS  oriia*  ized  "for  llu*  purclrisi*,  sub- 
division, and  :-ale  of  laud  incilic*.  towns,  and 
villa-M's,"  un«ier  the  pn#visions  of  tliie  twenty 
2il<>'  of  »he  Uevisi'd  •  SlaluU's  of  Texas;  that 
the  briiiL'^e  was  to  be  and  wa«  built  for  the  use 
and  b(  iM'fii  of  (he  general  public  on  one  of  the 
public  sheets  of  the  city;  and  was  not  nn<ler 
defeiidaul'sconliol  ofowiumI  by  it;  that  defend- 
ant Cfunpany  was  not  to  have  an.l  did  not  have 
any  proptity  in  the  same  or  other  right  to  use 
the  stime  than  such  us  the  public  in  f!enernl 
had;  that,  therefore,  the  contract  wa<<  illegal 
and  unauthorized;  and  that  the  contract  was 
also  void  in  piovidintr  that  the  defendant 
should  deliver  to  the  f>lalniitr  bouds  executed 
by  itself  and  by  the  Noith  Side  Street  Railway 
Company,  the  latter  b»inir  u  separate  and  in- 
dependent eoriM)ration;and  that  it  could  not  and 
did  nor  obliiraie  itself  to  delivjran}'  bonds  exe- 
cuted by  any  other  corporation,  and  was  not 
authorized  lo  legally  acipiire  the  bonds  of  any 
other  corpi  ration.  Delendint  fuilher  stau*d 
••that  !h<'  sole  and  only  benefit  it  ever  expected 
todciive  from  the  construction  of  said  bridire 
was  the  enhancement  of  its  ]>n)peri3'  by  mak- 
in^  it  more  onvenient  of  aceess  and  so  more 
n'udily  s.dabic,  that  the  contract  made  by  the 
plaintifT  with  the  city  of  Fort  Worth  recpiired 
the  completion  of  tlie  brid«j:c  by  the  tiist  day 
of  N<»vcnd)tr.  18^8,  and  with  reference  to  this 
stipulaiion,  the  contract  here  sued  on  was  en 
teieti  into;  that  the  value  of  thebiidge  to  the 
defendant  depended  on  its  early  completioo;" 
that  the  biidgc  was  not  completed  until  at 
least  six  nionths  after  the  time  stated  in  the 
coniraci  with  the  city,  and  defendant  had  been 
greatly  damaged  by  the  failure  to  complete  it, 
"for  that  at  the  time  the  said  contract  was 
made  there  was  an  active  demand  for  real  es 
tatc  in  Forth  Worth  and  iis  suburbs,  which 
defendant  expected  would  continue  to  the  time, 
and  for  a  long  time  after  the  date  when  the 
bridge  was  to  be  completed;"  and  that  had  the 
bridge  been  comp  eted  a  considerable  amount 
of  Its  |)roi)eity  could  have  been  sold  at  a  profit. 

Plaint  ill   thereupon   filed   its  supplemental 
petition  in   reply,  excepting  to  the  special  an- 
swers of  the  defendant,  and  alleging  that,  at 
the  time  of  making  the  contract  with  the  de 
fendant.  the  latter  owned  a  large  tract  of  land 
lying  on  the  north  side  of  the  Trinity  river, 
over  which  river  the  bridge  was  built,  winch 
land  it  had  sulxiix  ided  into  lots,  and  was  ofTer 
2207]  ing  them  *for  sale;  that  the  river  sepa 
rated  thei.ind  from  the  city  of  Fort  Worth;  that 
it  was  necessary,  in  order  to  accomplish  a  ready 
sale  of  the  lands,    that  the  company  have  a 
ready  means  of  access  from  the  city  thereto. 
and  thHt  the  company  had  this  objeci  in  view 
wifea  it  zuude  the  contract  sued  on  with  the 


])l.iintirf:  that  the  erection  of  the  brioge  af- 
foitU'd  such  nuans  of  access  from  the  city  to 
tic  Ian(U,  and  innuediitdy  upon  the  comple- 
tion of  the  bridge  the  North  Si«!e  Street 
Railway  Coinoany  constructed  across  the 
bridge  a  railway  connecting  the  city  of  Fort 
Worth  with  the  lands.  It  was  fun  her  al- 
leged that  (he  latter  coinpan\  wns  organ- 
ized in  the  infensi  of  the  defendant  for  the 
])»ir|)ose  of  biiuLdng  its  lots  into  the  mar- 
ket: that  the  stO(!kholdtrs  of  both  companies 
were  for  the  most  part  the  same;  that  by  rea- 
son of  the  erection  of  the  briclge  and  thV  op- 
eration of  the  street  railway  the  val  le  of  the 
lots  was  greatly  enlianceti  and  the  sale  thereof 
was  promoted;  an.l  that  the  defendant  made 
this  contract  for  the  purpose  of  promoting  its 
business,  and  expcfieo  to  use  the  same  in  the 
transaction  thereof  after  its  construction  by 
the  I'laintifT  under  the  contract;  and  that  the 
defendant,  having  contracted  with  pltdntiflT  lo 
construct  the  bri(ige,  and  having  accepted  and 
used  it,  was  estop])ed  from  denying  the  valid- 
ity of  the  contract  on  the  ground  of  want  of 
power  in  the  defendant  to  make  the  same. 

The  case  coming  on  to  be  tried,  the  excep- 
tions to  plaintiff's  petition  and  to  defendant's 
answer  were  overruled,  and  a  jury  having  lieen 
waived  by  written  stipulation,  the  cause  was 
submitted  to  the  court  for  trial,  whereupon  it 
found  the  law  and  facts  for  the  plaiutill  and 
entered  judgment  in  its  favor  for  the  sum  of 
$!IG:>3.02,  with  interest  and  costs;  and  tindings 
of  fact  and  conclusions  of  law  were  made  and 
filed  as  follows: 

'*The  court  makes  the  following  special  find- 
ings of  fact  on  the  issues  made  in  the  case: 

"1.  The  defendant,  the  Fort  Worth  City 
Comp!iny,  was  at  (he  time  of  making  (he  con- 
tract with  the  plaintiff  here  sued  on  and  is 
now  a  private  corporation  created  and  organ- 
ized for  the  purchase,  sulMiivision.  and  sale  of 
l.ind  in  cities,  towns,  and  villages  under  the 
general  laws  of  the  state  of  Texjis  relating  to 
private  corporations, 

♦••2.  That(m  the  16th  day  of  May,  [298 
1888,  the  city  of  Fort  Worth,  a  municipal  cor 
poration  of  the  state  of  Te.xa.s,  entered  into  a 
contract  with  (he  plaintiff  herein,  for  (he  con- 
st ruction  of  a  certain  bridge  on  one  of  the  streets 
of  said  city  where  it  crosses  the  Trinity  river  in 
said  city,  it  being  provided  in  the  said  contract 
that  oiie  third  of  the  contract  price  of  said 
bii<lge— (hat  is,  eight  thousind  one  hundred 
and  sixty  six  dollars  and  sixty-six  and  two 
thinls  cents— should  be  paid  by  the  defendant 
herein,  and  a  like  amount  by  Tarrant  county, 
which  is  also  a  municipal  corj^oration  of  said 
state,  the  bridge  to  be  completed  on  or  l)efore 
the  first  d>iy  of  November,  188S.  the  plaintiff 
being  required  to  give  a  bond  windu  twenty 
days  from  the  Kith  day  of  May.  1888,  payable 
to  said  city,  in  the  sum  often  thousand  dol- 
lars, for  tiie  completion  of  sai<l  bridge  on  or 
before  November  1,  lbd*<,  in  accordance  with 
certain  specficutions,  said  bond  to  be  made 
part  of  the  coniract  with  the  salt!  city. 

"3.  That  on  the  lOth  day  of  May.  1888,  the 
president  and  secretary  of  the  defendant  cor- 
poration, owning  together  eighty  eight  percent 
of  its  stock,  executed  a  contract  in  Us  name, 
obligatiuL'  it  to  pay  said  sum  of  $S1G().66J 
centis  in  the  joint  first  mortgage  l>on(is  of  the 

151  r.  8. 


188a 


i<'OiiT   WOKTH  CiTT  CO.  T.  SMITH  BbIDOB  CO. 


89&-801 


defendant  and  the  North  Side  Railway  Com- 
pany, another  separate  and  distinct  corpora- 
tion, in  which  said  president  and  secretary 
owned  likewise  said  per  cent  of  stock,  said 
bonds  secured  on  the  lands,  franchises,  and 
possessions  of  both  corporations,  the  said  bonds 
to  be  delivered  on  the  building  of  said  bridge 
according  to  the  terms  of  said  contract  between 
plaintifif  and  defendant  and  the  said  contract 
between  plaintiff  and  the  city  of  Fort  Worth 
to  the  acceptance  of  the  street  and  alley  com- 
mittee and  the  city  engineer  of  said  city,  and 
the  turning  of  the' same  over  to  said  city  com- 
pleted in  accordance  with  the  above  mentioned 
contracts  and  the  contract  between  plaintiff 
aqd  Tarrant  county. 

'*4.  That  the  bridjre  was  not  completed  and 
and  turned  over  to  the  city  of  Fort  Worth  un- 
til the  19th  day  of  March,  1889.  but  the  delay 
was  caused  neither  by  the  plaintiff  nor  the  de- 
fendant herein,  but  altogether  bv  the  city  of 
Fort  Worth,  and  time  was  not  or  the  essence 
of  the  contract. 

2001  ***5.  That  the  said  bridge  was  to  be  and 
ia  a  part  of  apublic  street  of  the  incorporated 
city  of  Fort  Worth,  and  the  defendant  was  not 
to  nave  nor  has  it  ever  had  any  property  interest 
in  or  control  over  the  same  or  use  of  ft,  except 
as  a  part  of  the  general  public. 

"6.  The  defendant  was  not  damaged  by  the 
delay  in  the  completion  of  the  bridge. 

"7.  That  the  bridge  when  completed  and 
turned  over  to  the  said  city  was  in  substantial 
compliance  with  the  contracts  mentioned  here- 
in. 

•*8.  That  a  proper  demand  was  made  by  the 
plaintiff  on  the  defendant  for  the  delivery  of 
the  said  bonds,  and  the  defendant  refused  to 
deliver  the  same  on  said  demand. 

'*9.  That  Tarrant  county  and  Fort  Worth 
paid  their  proportional  part  of  the  sum  of 

• 

•*10.  That  the  bridge  was  expected  to  en- 
hance the  value  of  the  property  owned  by  the 
defendnnt  by  furnishing  another  mode  of  ac- 
cess thereto  from  the  city  of  Fort  Worth. 

"And  on  the  findings  of  fact  the  conclusions 
of  law  are  as  follows: 

'•1.  That  the  defendant  had  the  power  to 
moke  the  contract  here  sued  on,  and  that  the 
same  is  therefore  legal,  valid,  and  binding 
u|)on  it 

•'2.  That  the  plaintiff  is  entitled  to  judgment 
in  this  court  for  the  sum  of  eight  thousand  one 
hundred  and  sixty  si. \  dollars  and  sixiy-six  and 
two  thirds  cents,  with  eight  per  cent  interest 
from  the  19th  day  of  March,  18^9." 

Thereupon  this  writ  of  error  was  brought. 

Mr,  Thos.  P.  Martin  for  plaintiff  in  error. 
Mr.  M.  L.  Crawford  for  defendant   in 
error. 

Mr.  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

This  case  having  been  tried  hj  the  court  un- 
der the  statute,  we  can  only  inquire  whether  the 
800|fact8  found  in  the  special  *fln(iinir8,  con- 
sidered in  connection  with  the  pleadings,  are 
tufiicient  to  sustain  the  judgment,  and  whether 
any  error  was  committed  upon  rulings  on  mat- 
ters of  law  properly  preserved  by  bill  of  excep- 
tions. Two  bills  of  exception  were  taken,  but 
tbey  simply  present  the  same  questions  as  the 
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special  findings  of  fact  and  the  conclusions  of 
law  deduced  therefrom.  A  stipulation  of  coun- 
sel as  to  the  evidence  bearing  on  the  tenth  find- 
ing appears  in  the  record;  but  of  that  we  cannot 
take  notice.  Ghicaqc  Tyre  <k  8,  Works  t. 
Spalding,  118  U.  S.  541  [29:  7:20]. 

Of  the  five  errors  assigned  in  the  brief  of  the 
counsel,  the  first,  secuud,  fourth  and  fifth  pre- 
sent the  question  in  various  aspects  of  the 
power  of  the  Fort  Worth  City  Company  to 
make  the  contract  sued  on,  or  incur  the  liabil- 
ity for  which  recovery  was  had,  and  the  third 
relates  to  the  failure  of  the  bridge  company  to 
complete  the  bridge  within  the  time  stipulated 
in  its  contract  with  the  city  of  Fort  Worth. 

The  court  found  that  the  bridge  was  to  be 
completed  on  or  before  November  1,  1888,  and 
that  bond  was  required  to  be  given  to  the  city 
to  secure  that  result:  that  it  was  not  completed 
and  turned  over  until  March  19,  1889,  but  that 
the  delay  was  caused  not  by  the  plaintiff  or 
defendant,  but  altogether  by  the  city;  that 
time  was  not  of  the  essence  of  the  contract! 
and  that  the  defendant  was  not  damaged  by 
the  delay.  The  contract  between  these  parlies 
is  attached  to  the  petition,  and  refers  to  the 
contracts  by  the  bridee  company  with  the  city 
and  the  county,  the  defendant  agreeing  to  pay 
the  stipulated  sum  in  consideration  of  the 
building  and  construction  of  the  bridge  in  ac* 
cordance  with  the  specifications  and  to  the 
acceptance  of  the  city  engineer  and  the  city, 
and  the  turning  of  the  bridge  over  to  the  city, 
completed  in  accordance  with  this  and  the 
other  contracts;  but  as  we  agree  with  the  court 
that  time  was  not  of  the  essence,  and  as  the 
court  has  found  as  matter  of  fact  that  plaintiff 
was  not  in  default,  and  that  the  defendant  was 
not  injured  by  the  delay,  the  result  necessarily 
follows  that  the  third  error  assigned  is  not 
well  taken. 

The  Fort  Worth  City  Company  was  organ- 
ized under  the  provisions  of  title  twenty  of  the 
Revised  Statutes  of  the  state  of  Texas  relating 
to  private  corporations  and  the  amendments 
♦thereto,  "for  the  purchase,  subdivision  |30l 
and  sale  of  land  in  cities,  towns,  and  villages," 
as  authorized  by  article  566  of  those  statutes 
(one  of  the  articles  under  title  20)  as  amended 
by  chapter  (Jl  of  the  Laws  of  1885.  Sayles, 
Tex.  Civ.  Stat.  212;  Tex.  Laws  1885,  69. 

The  general  rule  is  that  corporations  have 
only  such  powers  as  are  granted  and  the  powers 
incidental  thereto,  and  in  arriving  at  a  conclu- 
sion as  to  the  powers  of  this  corporation  the 
applicable  provisions  of  the  title  under  which 
it  was  organized  must  be  considered;  legisla- 
tion which  will  be  found  to  be  in  harmony 
with  the  common  law. 

Article  575  provided  that  every  private  cor- 
poration as  such  has  power  "to  enter  into  any 
obligation  or  contract  essential  to  the  transac- 
tion of  its  authorized  business;"  and  article 
589,  that  "no  corporation  created  under  the 
provisions  of  this  title  shall  employ  its  stocks, 
mein«,  assets,  or  other  property,  directly  or 
indirectly,  for  any  other  purpose  whatever  than 
to  acoomplish  the  legitinuiie  objects  of  its  crea- 
tion."   Sayles,  Tex.  Civ.  Stat.  217,  219. 

In  Oreen  Ihy  cfe  M.  R.  Co.  v.  Union  Steam- 
boat Co.  107  U.  S.  98,  100  [27:  414],  it  was 
stiid:  "The  charter  of  a  corporation,  read  in 
connection  with  the  general  la^ra  «l^v^\^^^^^^ 
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!t,  is  the  measure  of  its  ix)\veis,  and  a  contract 
maDifesily  beyond  (hose  powers  will  not  sus- 
tain an  action  againfit  the  corporation.  But 
whatever,  under  the  charter  and  other  general 
laws,  reasonably  construed,  may  fairly  be  re- 
garded as  incidental  to  the  objects  for  which 
the  corpomtion  is  created,  is  not  to  be  taken  as 
prohibited." 

This  corporation  was  formed  under  a  general 
law  containing,  in  addition  to  the  provision  for 
the  creation  of  such  a  corporation,  the  other 
provisions  we  have  quoted. 

The  qucslion  of  power  is  reduced,  therefore, 
to  this:  Whether  a  corporation  created  for  the 
purpose  of  dealing  in  lands,  and  to  which  tlie 
powers  to  purchase,  to  subdivide,  and  to  sell, 
and  to  make  any  contract  essential  to  the  trans- 
action of  its  business,  are  expressly  granted, 
posBcsses  as  fairly  incidental,  the  power  to  incur 
liability  in  respect  of  securing  better  facilities 
for  transit  to  and  from  the  lots  or  lands,  which 
3021  it  is  its  business  *to  acquire  and  dispose 
4>f?  We  entertain  no  doubt  that  under  these 
findings  the  defendant  company  possessed  the 
power  to  enter  into  the  contract  in  question, 
and  that  the  contract  liaving  been  fully  per- 
formed by  the  bridge  company,  and  the  de- 
ifendant  company  having  the  fufl  benefit  there- 
of»  the  latter  cannot  now  be  allowed  to  say  that 
tbc  power  was  not  properly  exercised. 

The  object  of  the  creation  of  the  corporation 
was  the  acquisition  and  sale  of  lands  on  subdi- 
vision, and  it  cannot  successfullv  be  denied 
that  that  object  would  be  directly  promoted 
lay  the  use  of  legitimate  business  methods  to 
render  the  lands  accessible.  This  involved  the 
expenditure  of  money  or  the  assumption  of  li- 
ability, but  there  is  no  element  in  this  case  of 
any  unreasonable  excess  in  that  regard,  or  of 
the  pursuit  of  any  abnormal  and  extraordinary 
method.  The  result  sought  wus  in  acconi- 
plishment  of  the  legitimate  objects  of  the  cor- 
poration and  essential  to  the  transaction  of  its 
authorised  business,  and  the  power  to  make 
the  contract  was  fairly  incidental  if  not  ex- 
pressly granted. 

Reference  is  made  to  section  6  of  article  12 
of  the  Constitution  of  Texas,  which  provides: 
**No  corporation  shall  issue  stock  or  bonds  ex- 
cept for  money  paid,  labor  done,  or  property 
actually  received,  and  all  fictitious  inciease  of 
stock  or  indebtedness  shall  be  void."  But  if 
ibis  section  be  in  any  way  applicable  and  could 
be  reirarded  as  invalidating  so  much  of  the 
contract  as  provided  that  the  consideration 
should  be  paid  in  bonds,  which  is  not  to  be 
conceded,  the  company  •'having  received  ben- 
efits at  the  expense  of  the  other  contracting 
pnity.  cannot  object  that  it  was  not  empowered 
to  perform  what  it  promised  in  return,  in  the 
mode  in  which  it  promised  to  perform,**  and 
would  still  remain  liable  on  its  contract,  other- 
wise within  its  lawful  powers.  Hiiehcock  v. 
Galtisfon,  96  U.  S.  841,  851  [24:  659,  662]; 
Central  Tramp.  Co.  v.  Pullman  Palace  Car  Co. 
189  U.  S.  24,  58  [85:  55,  6b]. 

Judgment  affhmed 


♦SAM  HICKORY,  Plff.  in  Err.,  [303 
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UNITED  STATES. 

flSee  8.  C.  lleporter'B  ed.  903.317.) 

Comparison  of  handwriting — itritinge  specially 
prejHircd  for  comparison — ohjer.tion  traived— 
dinputing  one's  own  tnitficss—contradict-ory 
statement — efiarge  to  jury— self-defense— erro- 
neous instruct  ion — exceptions!^ 

L  According  to  the  rule  of  the  common  law.  the 
genuineness  of  dJgputed  handwriting  could  not 
be  determined  by  the  court  and  Jury  by  com  flar- 
ing it  with  other  handwriting  of  the  party,  but 
ao  exception  to  the  rule  was  that  if  the  paper 
admitted  to  be  in  handwriting  of  the  party  or  to 
have  beensutMcribed  by  him  was  in  evidence  for 
some  other  purpose  in  the  cause,  the  paper  in 
question  might  be  compared  with  it  hy  the  jury. 

Z,  Writings  specially  prepared  for  comparifton 
are  not  admissible;  a  witness  cannot  corrot>orate 
his  own  testimony  by  a  preparation  of  specimens 
of  his  writing  for  the  purposes  of  comparison. 

8.  On  the  trial  of  a  criminal  case,  the  objection  to 
a  witness  that  his  name  was  not  on  the  indict- 
ment, if  not  made  until  the  examination  in  chief 
of  the  witness  was  concluded,  is  waived. 

4.  When  a  party  is  taken  by  Burprli*e  by  the  evi- 
dence of  his  witness,  the  latter  may  t>e  Interro- 
gated as  to  inconsistent  statements  previously 
made  by  him  for  the  purpose  of  refreshing  his 
recollection  and  indncing  him  to  correct  his  tes- 
timony, and  the  party  eo  surprised  may  also  show 
the  facts  to  be  otherwise  than  as  Btated,  although 
thitf  incidentally  tends  to  discredit  the  witness. 

5.  As  to  witne><>ses  of  the  other  party,  inconsistent 
statements,  after  proper  foundation  laid  by  cross- 
examination,  rooy  bo  shown,  but  proof  of  the 
contradictory  statements  ot  one*s  own  witness, 
voluntarily  called  and  not  a  party,  are  generally 
not  admissible. 

6.  A  criticism  of  the  court,  in  the  charge  to  the 
Jury,  against  the  declaration  that  it  is  cruel  and 
criminal  to  convict  upon  circum«it4intial  evi- 
dence, although  made  with  great  vigor,  is  not 
reversible  error. 

7.  Whether  or  not  a  particular  homicide  is  com- 
mit ted  in  repulsion  of  an  attack,  and,  if  so,  Jua- 
titiubly,  are  questions  of  fact,  not  necessarily 
dependent  upon  the  duration  or  quality  of  the 
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Note.— ^8  to  evidence  of  contradictory  matements 
made  hy  wiine^ea  to  impeach:  xn  rcfjard  to  what 
fa4:in,  inquired  of  on  eross-ejcaminati^m^  the  witness 
maube  contradicted^  see  note  to  Ellicott  v.  Pearl, 
9:  475. 

.^0  to  when  proof  can  be  introduced,  after  impeach^ 
ment  of  witness  by  eontradietory  etatement  made  out 
of  courts  thai  he  has  made  statements  consistent  with 
his  evidence^sec  note  to  Conrad  v.  Griffey,  13:  779. 

As  to  the  scope  and  limits  of  a  cross-examination^ 
see  note  to  Rea  v.  Missouri,  21:  707. 

As  to  use  of  memoranda  to  refresh  memory  of  wit- 
ness^  see  note  to  Republic  F.  Ins.  Co.  v.  Welde,  20: 
894. 

As  to  signature,  what  is  sufficient;  sianature  by 
mark,  see  note  to  Zacharie  v.  Franklin,  9:  1085. 

As  to  proof  of  handwriHno  or  signature,  see  note 
to  Rogers  v.  Ritter.  20:  417. 

As  to  effect  of  refused  to  produce,  or  destruction  of 
paper,  see  note  to  Hanson  v.  Bustaoe,  11:  418. 

For  what  purposes  evidence  of  intoxicatitm  may  be 
given  by  one  accused  of  crime,  see  note  to  Hopt  v. 
Utah,  26:  873. 

.Is  to  when  confessions  of  accused  are  evidenee 
against  him^  aee  note  to  Hopt  v.  Utah,  S8:  MS. 
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rcff'ctlon  b5'  which  the  act  may  have  boen  pre- 

8.  On  a  trial  for  murder,  an  instruction  to  the  jury 
which  tests  the  question  whether  a  defenrlnnt 
wan  entitled  to  excuse  on  the  fn*ound  of  self- 
defense,  or  acted  in  tbe  beat  of  passion,  by  the 
deliberation  with  which  a  Judfre  expounds  the 
law  to  A  Jury,  or  the  jury  determines  tbe  facts,  or 
with  which  Judgrnunt  is  entered  and  carried  into 
executioM.  is  en*oneoi;8. 

IL  Exce|>tions  to  instructions  must  be  brought  to 
the  attention  of  the  court  betore  the  retirement 
of  the  jury  so  as  to  ennhin  the  Judge  to  correct 
error,  if  there  t>e  any,  in  his  instructions  to  them. 

[Mo.  841.] 

Submitted  Oct.  29,  lSi)S.  Decided  Jan.  16, 1894. 

P TERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Arkansas, 
to  review  a  judgment  of  conviction,  and  sen- 
tence to  death  of  Sara  Hickory,  a  Cherokee, 
for  the  murder  of  Joseph  Wilson,  a  United 
States  Deputy  Marshal,  lietersed  tcith  direc- 
Uans  to  grant  a  new  (rial. 

SlateracDt  by  Mr.  Chief  Jvstice  Fuller: 

Sam  Downiiig,  alias  Sam  Hickory,  and  Tom 
Sirade,  two  Cherokees,  were  indicted  and  tried 
for  the  murder  of  Joseph  Wilson,  a  United 
States  deputy  marshal,  the  trial  resultin^r  {n  tbe 
304]*acquittal  of  Shade  and  the  conviciion  of 
Hickory,  who,  being  sentenced  to  death,  pros- 
ecuted this  writ  of  error.  As  stated  in  the 
brief  for  the  government.  Hickory  admitted 
that  he  killed  Wilson,  but  claimed  that  he  was 
tbe  attacking  party;  that  the  marshal  came  to 
arn'St  him  for  a  YiolatioD  of  tbe  liquor  laws, 
and  after  the  arrest,  and  while  be  was  pro- 
ceeiling  toward  his  bouse  to  get  a  saddle,  the 
marshal  began  firing  at  him:  that  be  ran  into 
the  house  and  an  aflfray  occurred  there,  in 
which  there  was  shooting  by  both,  until  the 
marshal  was  killed;  that  he  concealed  the  body 
in  a  ravine,  where  it  was  found  two  or  three 
days  later;  then  hid  in  the  neighborhood  for 
awhile,  and  wandered  about  until  he  was  ar- 
rested among  the  Osage  Indians.  One  Carey 
testified  that  he  went  with  the  marshal  to  show 
him  where  Hickory  lived,  and  that  it  was 
arranged  that  be  should  remain  in  the  woods 
while  Wilson  went  to  the  house  and  made  the 
arrest;  that  after  he  had  arrested  Hickory  he 
would  fire  his  pistol  to  notify  Carey  that  he 
bad  done  so,  so  that  Carey  could  meet  him 
at  a  designated  point;  that  in  about  half  an 
hour  Carey  heard  a  shot,  followed  by  several 
others. 

There  was  some  evidence  that  Wilson's  skull 
had  been  fractured;  also  that  Wilson's  horse 
was  found  dead,  with  his  throat  cut,  lying  in 
an  opposite  direction  from  the  body:  and  an 
attempt  to  show  that  Wilson  after  being 
wounded  by  Hickory  was  finally  killed  with 
an  axe  by  Shade. 

A  letter  written  in  the  Cherokee  alphabet, 
and  claimed  to  be  in  Hickory's  handwriting, 
to  Ollie  Hickory  alias  Williams,  was  put  m 
evidence  and  marked  A,  and  was  interr^reted 
as  follows:  "October  15lh,  1891.  Ollie:  I 
write  you  a  few  line*!.  You  must  never  dis- 
close how  this  is  about  Tom  Shade.  Just  say 
that  I  was  tbe  only  one  that  did  it.  You  must 
never  tell  anylwdy  that  he  killed  the  horse  and 
all  that  he  done.  I  tell  you  you  must  not. 
That  ia  all  now.     1  write* in  haste.     Sam." 

Ul  U.S. 


The  letter  was  identified  as  In  Hickorjr'i 
bandwriiing  although  be  denied  it,  and  was 
admitted  under  exception  on  the  part  of  tbe 
defendants.  Joseph  Shade,  a  witness  for  the 
defense,  produced  a  paper  on  cross-examina- 
tion, not  relevant  in  itself,  which  was  marked 
X,  which  he  testified  was  in  ♦Ilicko-  [305 
ry*s  handwriting  and  which  seems  to  have 
lieen  put  in  evidence  without  objection. 

An  expert  in  Cherokee  handwriting  testified 
on  behalf  of  the  defendants,  on  comparison  of 
Exhibits  **A"  and  "X,"that  they  were  written 
bv  different  piTsons,  and  that  the  only  resem- 
blance was  in  the  signatures.  Another  witness 
testified  that  *'A"  was  not  in  Hickory's  han<l 
writing  but  that  "X"  w 


Mr.  A.  H.  Garland,  for  plaintifT  in  error: 

A  writing  made  in  the  presence  of  the  court 
and  jury  by  a  party  whose  signature  is  in  dis- 
pute, may  be  submitted  to  the  jury  for  the 
purpose  6i  comparison. 

GhnndW  v.  Le Barron ^  45  Me.  584. 

The  Revised  Statutes  of  the  United  States. 
§  1033,  provide  that  **  when  any  person  is  in- 
dicted for  a  capital  offense,  a  copy  of  the 
indict mout,  list  of  jurors  and  witnesses  shall 
be  delivered  to  him  at  least  two  entire  days  be- 
fore the  trial." 

The  objection  and  motion  to  exclude  the  tes- 
timony of  Charles  Snell.  was  seasonably  matle. 

People  V.  Moran,  48  Mich.  639;  Reg.  v.  Front, 
9  Car.  &  P.  147;  Ihx  v.  Gordon,  2  Dougl.  591; 
People  v.  Hall,  48  Mich.  487,  42  Am.  Rep.  477; 
United  States  v.  Mcremon,  1  Mackfy,  152; 
United  States  v.  Williams,  1  Cranch,  C.  C.  178. 

If  a  witness  state  facts  against  the  inteiest 
of  the  party  calling  him,  another  witness  may 
be  called  by  tbe  same  party  to  disprove  those 
facts 

2  Phil.  Ev.  448;  Rockitood  v.  Povnditone,  88 
III.  201;  Rindskoph  v.  Kuder,  145  III.  612. 

A  party  cannot  impeach  his  own  witness  in 
the  sense  of  proving  him  unworthy  of  credit, 
but  may  show  he  was  mistaken,  may  call  wit- 
nesses for  that  purpose  or  examine  htm  as  to 
other  statements  for  the  purpose  of  reconciling 
or  correcting  his  previous  statements,  even 
though  tbe  effect  may  be  unfavorable  to  bis 
credibility. 

Bullard  V.  Pearsall,  58  N.  Y.  230;  Smith  v. 
CUw!t,  14  Abb.  N.  C.  471.  note. 

**  Inconsistent  statements  can  he  proven  if 
brought  to  the  witness*  attention." 

Montgomet^  v.  Kuox,  23  Fla.  595. 

"A  state's  witness  on  a  criminal  trial  may  be 
contradicted  at  the  instance  of  the  state  by  evi- 
dence of  different  statements  made  out  of 
court." 

Conway  v.  State,  118  Ind.  482,  11  Crim.  L. 
Mae.  640;  Smith  v.  Riisroe,  65  Md.  501;  3 
Best,  Ev.  ^  645:  Phil.  &  Am.  Ev.  905. 

The  effect  of  the  charge,  here  complained 
of,  was  to  awe  jurors  into  giving  to  any  cir- 
cumstances prejudicial  to  defendants,  undue 
weight,  and  into  minimizing  those  favorabla 
to  them. 

The  very  language  imports  a  heated,  vehe- 
ment argument,  both  in  langunge,  manner  and 
emphasis,  against  the  defendants  that  is  un- 
questionably error,  especially  when,  after  a 
thorough  search  of  the  charge,  we  find  no 
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prMentation  or  summiDg  up  of  facts  for  the 
oefeodaDts. 

Reiger  v.  D/icm.  67  N.  C.  185;  State  ^r.  Sim- 
moM,  6  JoDes  L.  21;  Thorp  v.  Qoewey,  85  1)1. 
612;  Tliompton  v.  Force,  65  III.  370;  Merritt  v. 
MerriU,  20  III.  65,  80;  Lttdmg  y.  Sager,  84 
HI.  99;  Chicago,  B.  A  Q.  R,  Co,  v.  Griffin,  68 
lU.  499,  506. 

A  practice  seems  to  be  growing  up  to  draw 
out  instructioDS  to  a  very  great  length  and  in- 
jecting into  them  an  argument  of  the  case. 
This  is  bad  practice  and  should  not  be  en- 
couraged. 

Thompson,  Charging  the  Jury,  pp.  81,  82, 
Chapman  v.  Cawrey,  50  111.  512. 

The  judge  who  undertakes  to  present  the 
evidence  to  the  jury,  must  array  before  them 
all  the  material  evidence  on  either  side. 

It  is  obviously  wrong  for  him  to  single  out 
an  isolated  fact,  and  express  himself  strongly 
upon  it  to  the  undervaluing  of  the  rest  of  the 
evidence. 

Thompson,  Charging  the  Jurv,  p.  Ill,  §  80; 
Parker  v.  Donalthon,  6  Watts  &  8.  132;  John- 
•on  V.  Kinsey,  7  Ga.  428. 

lir.  EdvFard  B.  Whitney,  Assistant 
Atty.  Oen,,  for  defendant  in  error : 

00  comparison  of  handwritings  the  authori- 
ties are  in  conflict.  They  are  set  forth  in  the 
briefs  of  counsel  in  Moore  v.  United  States, 
91  U.  8.  270  [23:  34bJ;  and  in  9  Am.  &  £ng. 
Enc.  Law,  279-291. 

Evidence  by  compari^n  of  hands  is  not 
admissible  where  the  witness  hits  had  no  pre- 
vious knowledge  of  the  baud  writing,  but  is 
called  upon  to  testify  merely  from  a  compar- 
ison of  hands. 

HrotJier  v.  Lucas,  31  U.  S.  6  Pet.  7G3  [8: 
5781;  Rogers  v.  lUtter,  79  U.  8.  12  Wall.  317 
120: 417]. 

A  witness  cannot  fabricate  evidence  to  be 
used  in  his  own  favor  upon  the  issue  of  genu- 
ineness of  handwriting. 

1  Whart.  Ev.  §  706. 

Od  crossexanii nation  the  witness  may  be 
asked  to  write  in  the  presence  of  the  jury  for 
the  purpose  of  testing  his  credibility. 

Chandler  v.  IjeBarron,  45  Me.  534;  Bronner 
v.  Loomie,  14  Hun,  341;  Stranger  v.  Searle,  1 
£sp.  14. 

The  testimony  of  a  witneRs  whose  familiarity 
with  defendant's  handwriting  was  derived 
from  seeing  him  write  for  the  express  purpose 
of  qualifying  the  witness  as  an  expert  is  inad- 
missiiile. 

1  Greenl.  Ev.  §  677;  Keith  v.  TA>ihrop,  10 
Gush.  453;  Reese  v.  Ueese,  90  Pa.  b9.  85  Am. 
Rep.  634;  King  v.  Donahue,  110  aMass.  155,  14 
Am.  Rep.  589. 

A  signature  made  for  the  occasion  post  litem 
matam  and  for  use  at  the  trial  ought  not  to  be 
taken  as  a  standard  of  genuineness. 

Doe  V.  Sackermore^  5  Ad.  &  El.  703;  Com, 
T.  AVen,  128  Mass.  46.  35  Am.  Rep.  856; 
QuUoni  V.  7>/<?r,  64  Cal.  834;  WiUiams  v. 
State,  61  Ala.  33. 

The  objection  that  defendant  hnd  not  been 
served  with  any  notice  of  intention  to  call  a 
witness,  as  required  by  section  1033  of  the 
Revised  Statutes,  was  waived. 

Logan  v.  United  States,  144  U.  S.  263  [80: 
429]. 

Ob^tions  to  the  competency  of  the  witness 
ITS 


must  be  made,  if  at  all,  before  bis  examination 
in-chief. 

Btnson  v.  United  States,  146  U.  8.  825  [86: 
991]. 

The  trial  court  may  have  a  discretion  to  en- 
tertain a  motion  to  strike  out  in  case  of  inad- 
vertence. 

Miller  v.  Montgomery,  78  N.  Y.  282;  Donel- 
son  V.  Taylor,  8  Pick.  390;  Shurtleffv.  Willard, 
19  Pick.  202;  Whart.  Crim.  Ev.  §  859;  1 
Greenl.  Ev.  t^  421. 

The  question  of  waiver  must  be  held  to  be 
addressed  to  the  discretion  of  the  trial  court 
and  not  reviewable  here  except,  if  at  all,  in 
the  case  of  abuse  of  discretion. 

Miller  v.  Montgomery,  supra;  Pence  v.  Lang- 
don,  99  U.  8.  578  [25:  420J: 

A  witness  who  surprises  the  party  calling 
him  may  be  cross  examined  as  to  previous 
statements  in  contradiction  to  bis  present  tes- 
timony; nevertheless  the  party  calling  him  is 
bound  by  his  answers  as  to  these  matters,  and 
other  witnesses  may  not  be  called  to  testify 
that  he  made  contrary  statements  before  the 
trial. 

1  Whart.  Ev.  §  549;  Greenl.  Ev.  (Redfield's 
ed.)  §  444a;  Best.  Ev.  (Chamberlayne's  ed.) 
§  645;  Stephen.  Ev.  (Cha-se's  ed.)  230  note  ; 
Cox  V.  Eayres,  55  Vt.  24,  45  Am.  Hep. 
583;  nnrley  v.  StaU,  4  L.  R.  A.  161,  46  Ohio 
St.  320;  Stearns  v.  Merchants  Bank  of  Ckcc- 
land,  53  Pa.  490;  Adams  v.  WJiceler,  97  Mass.  67; 
linllard  v.  Pearsall,  53  N.  Y.  230;  Smith  v. 
Price,  H  Watts,  447;  Melhnislt  v.  Collier,  15  Q. 
B.  878;  Champ  v.  Com.  2  Met.  (Ky.)  17,  74 
Am.  Dec.  388;  Hull  v.  State,  93  Ind.  128; 
Miller  v.  Cook,  124  Ind.  101;  Greenough  v. 
EccUs,  5  C.  B.  N.  S.  786;  Batchelder  v.  Batch- 
eld^r,  139  Mass.  1;  People  v.  Jaco^js,  49  Cal. 
3h4;  Ryerson  v.  Abington,  102  Mass.  530; 
People  V.  Mitchell,  94  Cal.  550. 

There  is  no  rev«'rsible  error  in  the  change  of 
the  court. regarding  circumstantial  evidence. 
The  chari^e  is  rather  vehement,  on  this 
point,  but  vehemence  is  not  a  ground  of  ex- 
ception. 

2  Tbomp.  Trials.  §§  2299,  2300;  Gates 
V.  People,  14  111.  433;  State  v.  Went,  69  Mo. 
401,  83  Am.  Rep.  506;  Jones  v.  Slate,  57  Miss. 
684. 

The  exception  to  the  charge  of  the  court  in 
relation  to  the  plea  of  self-defense,  is  a  claim 
of  an  error  by  omission  in  the  charge.  The 
claim  is  valucle.«s,  because  it  was  the  duty  of 
defendant's  counsel  to  pray  additional  instruc- 
tions if  he  thought  the  jury  would  be  misled. 

Pen  nock  v.  Dialogue,  27  U.  8.  2  Pet.  1  (7: 
827);  Schuylkill  d:  D,  Imp.  db  R,  Co,  v.  Munson, 
81  U.  S.  14  Wall.  442  (20:  867);  Congress  &  E. 
Spring  Co.  v.  Edgar,  90  U.  S.  645  [25:  487 1;  2 
Thomp.  Trials  Ss^  2325.  2341. 

No  exception  lies  to  a  denial  of  a  motion  for 
a  new  trial. 

Arkansas  Vaflei/  lAind  db  C,  Co,  v.  Mann, 
130  U.  S.  69  [32:  854]. 

Mr,  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

1.  Hickory  being  called  in  his  own  behalf, 
denied  that  the  letter  marked  "A"  was  in  his 
handwriting.  His  counsel  offered  a  paper 
which  Hickory  testified  he  had  written  at  the 
table  in  court  that  day,  "to  compare  with  the 
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writing  on  the  document  marked  X,  as  pro- 
duced by  Joseph  Shade,  written  previous  to 
this  time,  aud  also  to  compare  with  the  writinir 
marked  A,  otTered  id  evidence  by  the  district 
attorney."  The  court  excluded  the  evidence 
and  the  defendant  excepted. 

Ac^'ording  to  the  general  rule  of  the  com- 
moD  law,  the  genuiiieness  of  disputed  haod- 
writiiig  could  not  be  detoimined  by  the  court 
and  jury  by  comparing  ii  with  other  handwrit- 
ing (if  the  party,  but  among  the  exceptions  to 
the  rule  was  that  if  the  paper  admitted  to  be 
in  the  handwriting  of  the  party  or  to  have 
been  subscribed  by  him  was  in  evidence  for 
some  other  purpose  in  the  cause,  the  paper  in 
question  might  be  compared  with  it  by  the 

iury.     Moore  v.VniUd  Statea,  91    U.    S.  271 
28:  3461;  Itoger»  v.  RitUr,  79  U.  8.  12  Wall. 
117  [-20:  417 J.     And  this  with  or  without  the 
aid  of  witoesws.     1  Qreenl.  Ev.  ^  578. 

By  acts  of  Parliament  it  is  now  provided  in 
England,  as  **to  all  courts  of  judicature,  as 
well  criminal  as  others,"  that  comparison  of  a 
disputed  writing  with  any  writing  proved  to 
tbc  satisfaction  of  the  judge  to  be  genuine, 
300]  shall  be  permitted  *to  be  made  by  the 
witnesses:  and  such  writings  and  the  evidence 
id  witnesses  respecting  the  same,  may  be  sub- 
mitted to  the  court  and  jury  as  evidence  of  the 
genuineness  or  otherwise  oif  the  writing  in  dis- 
pute." 17  &  18  Vict.  chap.  125;  28  &  29  Vict, 
chap.  18. 

Under  these  statutes  it  has  been  decided  that 
any  writings,  of  the  genuineness  of  which  the 
Judge  is  satisfied  upon  the  proof,  may  l)e  used 
for  the  purpo-sesof  comparison,  although  they 
may  not  be  admissible  for  any  other  purpose 
in  the  cause  {liireh  v.  liidgtrat/,  1  Fost.  &  F. 
270;  Crefswill  v.  Jackson,  2  Fost.  &  F.  24)  and 
that  the  comparison  may  be  made  eitlier  by 
wilites.ses  or  without  the  intervention  of  any 
witnesses  at  all,  by  the  jurv  themselves.  Coo 
beii  V.  h'ilmi/ister,  4  Fost.  *&  F.  400;  1  Whart. 
Ev.  ii  712.  But  in  the  absence  of  statute,  pa- 
pers irn  levant  to  the  issues  on  the  record  were 
held  not  ret  eivable  in  evidence  at  the  trial  for 
the  mere  purj)Ose  of  enabling  the  jury  or  wit- 
ness<s  to  institute  a  compari.son  of  bonds. 
BioiiuKje  V.  Hice,  7  Car.  &  P.  M>^\  Doe  v.  aVewv 
Uni,  5  Ad.  &  El.  514;  GrifitH  v.  Mr?/,  11  Ad. 
&  El.  H22;  1  Greenl.  Ev.  §  580.  The  danger  of 
fraud  or  surprise  and  the  multiplication  of  col- 
lateral issues  were  deemed  insuperable  objec- 
tions, although  not  applicable  to  papers  already 
in  the  cause,  in  res|iect  of  which,  also,  com- 
parison by  the  jury  could  not  be  avoided. 

We  do  not  care  to  discuss  the  reasons  for  the 
rule  or  examine  the  decisions  by  the  courts  of 
the  several  states,  in  which  there  is  great  want 
of  uniformity,  for  the  question  here  does  not 
turn  on  the  general  rule  in  relation  to  compar- 
ison of  handwriting  or  the  admission  of  irrele- 
vant papers  for  the  sole  purpose  of  comparison, 
but  on  the  question  of  the  admissibility  of  such 
writings  when  specially  prepared  for  the  pur- 
pose; and  we  are  clear  that  they  are  not  admis- 
iible.  Undoubtedly  circumstances  may  often 
arise  where  a  witness  may  be  asked,  on  cross- 
examination,  to  write  in  the  presence  of  the 
Iury,  for  the  purpose  of  testing  his  credibility: 
but  as  original  evidence,  as  remarked  in  King 
▼.  Donahue,  llO  Mass.  155,  *'A  signature  made  . 
for  the  occasion  po9t  litem  moiam  and  for  use  | 
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at  the  trial  ought  not  to  be  taken  as  a  standard 
of  geriuiiunj'.vs."  *"It  would,"  as  was  [307 
said  in  Williams  v.  State,  61  Ala.  33,  '*opentoo 
wide  a  door  for  fraud,  if  a  witness  wasallowed 
to  corroborate  his  own  testimony  bv  a  prepara- 
tion of  specimeu.s  of  his  writing  for  the  pur- 
po.«cs  of  compari.son." 

"All  evidence  of  iiand writing,"  says  Green- 
leaf  (1  Ev.  ^  5TG)  adopting  the  language  of 
Paltesou.  ./.,  in  Doc  v.  tucker morc^  5  Ad.  & 
El.  730,  "except  where  the  witness  sees  the 
document  written,  is  in  its  nature  comparison. 
It  is  the  belief  wbich  a  witness  entertains  upon 
comparing  the  writing  in  question  with  an  ex- 
emplar in  his  mind  derived  from  some  previous 
knowledge."  We  think,  however,  there  is  an 
obvious  distinction  between  comparison  by 
juxtaposition  of  an  admitted  or  established 
writing  and  the  disputed  writing,  and  compar- 
ison of  the  latter  with  an  image  in  the  mind's 
eye,  but  in  either  instance  paiwrs  prepared  for 
tiie  purpose  of  having  the  comparison  made 
are  objectionable. 

In  Stranger  v.  Searle,  1  Esp.  14,  Lord  Ken- 
yon  refused  to  admit  the  testimony  of  a  wit- 
ness who.se  familiarity  was  derived  from  seeing 
him  write  for  the  express  pur|)Ose  of  qualify- 
ing the  witness,  *'as  the  party  might  write 
differently  from  his  common  mode  of  writing 
through  design." 

It  is  only  when  the  paper  is  written,  not  by 
design  but  uneonstrainedly  and  in  the  natuial 
manner,  so  as  to  bear  the  inipre.<»8  of  the  gen- 
eral character  of  the  party's  writing,  as  the 
involuntary  and  uncon.scious  result  of  consti- 
tution, habif,  or  other  permanent  cause,  and 
therefore  of  itself  permanent,  tliatit  furnishes, 
if  otherwise  admissible,  any  satisfactory  test 
of  genuineness,  ('oleridge,  J.,  Doe  v.  Sucker- 
more,  5  Ad.  &  El.  703,  705. 

The  paper  ottered  was  rightly  excluded  by 
the  court. 

2.  The  admission  of  the  testimony  of  one 
Charles  II.  Snell  was  objected  to  upon  the 
ground  that  his  name  was  not  on  the  indict- 
ment, and  the  objection  was  overruled  lH•(^•luse 
not  made  until  the  examination-iu-chief  w;is 
concluded.  The  record  shows  no  e.\(epii..n 
taken,  though  counsel  expn  *!sed  ad<*sireto.save 
the  |>oiut.  Under  section  1033  of  the  Revised 
Statutes,  any  person  indicted  of  a  capital  of- 
fense has  the  right  to  have  delivered  to  him,  at 
least  two  days  before  the  trial,  a  list  *of  [viOH 
the  witnesses  to  be  protiuced,  and  it  wouhl  be 
error  to  put  him  on  trial  and  allow  wilnes.ses  to 
testify  agtdnsl  him  whose  names  have  not  been 
furnished,  if  he  S(  asonably  asserted  his  riglit 
{Logan  v.  United  States,  144  U.  S.  203  |30: 
429])  but  we  think  he  did  not  do  that  here, 
and  that  the  defect  was  waived.  It  was  sug- 
gested by  counsel  for  the  defendant  thai  the 
objection  was  made  as  soon  as  it  was  discov- 
ered that  notice  had  not  been  given  in  respect 
of  this  witness;  but  we  are  of  opinion  that  the 
discretion  of  tlie  trial  court  was  properly  exer- 
cised upon  the  question.  Counsel  ought  not 
to  sit  by  and  listen  to  the  testimony  in  chief 
of  a  witne.>s  Ix'fore  inquiring  whether  his 
name  has  been  furnishe<l  to  the  defendants. 

3.  It  is  assii^ned  as  error  that  the  court  did 
not  allow'  "defendants  to  show  that  they  were 
surprised  by  the  testimony  of  John  Johnson,  a 
witne.ss  for  defendants,  and  to  show  previous 
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declarationfl  of  said  John  Joboson  to  defend- 
ants' couDSi'l  lb  rough  an  interpreter  on  several 
occasions  during  tlie  preparation  of  said  case 
contrary  to  bis  testimony  on  the  stand,  which 
declarations  were  favorable  to  defendants." 
Johnson  was  called  for  defendants  and  testi- 
fied that  defendant  Shade  was  at  bis  bouse 
Tuesday  evening  but  not  a^ain  until  Friday 
evening.  He  was  asked  if  be  bad  not  stated 
to  defendants'  counsel,  through  Isaac  Shade  as 
interpreter,  that  Tom  Shade  was  there  on 
Wednesday  and  Thursday  evenings  also,  but 
be  answered  that  be  bad  not.  and  that  the  in- 
terpreter WHS  mistaken.  Thereupon  Isaac 
Shade  was  subsequently  asked:  **State  whether 
or  not  in  your  interpretation  of  bis  testimony 
that  he  said  that  Tom  stayed  at  bis  bouse 
Tuesday  ni<rbt,  Wednesday  nitrht,  and  Thurs- 
day night  and  Friday  nii;bt  of  that  week,"  to 
which  objection  was  made,  which  the  court 
sustained,  and  defendants  excepted. 

During  the  trial  there  was  an  attempt  to 
■how  that  Wilson  survived  the  shooting,  which 
was  on  Tuesday  afternoon,  and  that  defendant 
Shade  afterwards,  and  by  collusion  with 
Hickory,  slew  the  wounded  man  with  an  ax. 
It  is  possible  that,  if  the  evidence  bad  tended 
to  establish  that  Hickory  and  Shade  had  con- 
spired to  compass  Wilson's  death,  testimony  in 
support  of  Shade's  alibi  for  the  two  days  suc- 
309]  ceeding  Tuesday  '(assuming  it  made 
out  as  to  that  day)  miirbt  have  been  material 
as  to  Hickory;  but  upon  this  record  the  bearing 
upon  Hickory  of  Shade's  whereabouts  on 
Wednesday  and  Thursday  is  extremely  slight, 
and  Shade  was  acquitted. 

When  a  party  is  taken  by  surprise  by  the 
evidence  of  bis  witness,  the  latter  may  oe  in- 
terrogated as  to  inconsistent  statements  pre- 
viously made  by  him  for  the  purpose  of  re- 
freshing bis  recollection  and  inducing  him  to 
correct  bis  testimony;  and  the  party  so  sur- 
prised may  also  show  the  facts  to  be  otherwise 
than  as  stated,  although  this  incidentally  tends 
to  discredit  the  witness.  As  to  witnesses  of 
the  other  party,  inconsistent  statements,  after 
proper  foundation  laid  bv  cross-examination, 
may  be  shown  {Chicago,  M.  (Sb  St.  P,  R.  Co,  v. 
Artery,  137  U.  S.  507  [34:  747])  but  proof  of 
the  contradictory  statements  of  one's  own  wit- 
ness, voluntarily  called  and  not  a  party,  inas- 
much as  it  would  not  amount  to  substantive 
evidence  and  could  have  no  efifect  but  to  im- 
pair the  credit  of  the  witness,  was  generally 
not  admissible  at  common  law.  Best.  £v. 
S  646;  Wbaru  Ev.  §  549;  Melhuish  v.  Collier, 
15  Q.  ».  878. 

By  statute  in  England  and  in  many  of  the 
states,  it  has  been  provided  that  a  party  may, 
in  case  the  witness  shall  in  the  opinion  of  the 
judge  prove  adverse,  by  leave  of  the  judge, 
show  that  be  has  made  at  other  times  sla'e- 
ments  inconsistent  with  bis  present  testimony, 
and  this  is  allowed  for  the  purpose  of  counter- 
acting actually  hostile  testimony  with  which 
the  party  has  been  surprised.  Adams  v. 
Wheder,  97  Mass.  67;  Qreenough  v.  Ecrles,  5  C. 
B.  N.  8.  786;  Rice  v.  Howard,  L.  R.  16  Q.  B. 
Div.  681. 

Johnson  was  not  a  hostile  witness  and  his 

testimony  was  not  in  itself  prejudicial  so  far 

as  it  failed  to  make  out  the  alibi  beyond  Tues- 

daj^  jet  it  did  contradict  defendant  Shade, 
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who  testified,  that  he  was  at  Johnson's  Wed 
nesday  and  Thursday  nights.  Bui  the  court 
allowed  defendants'  counsel  to  cross  examine 
Johnson  if  they  chose,  and  to  prove  the  fact  to 
be  otherwise  than  as  stated  by  him.  and  we 
cannot  say  that  error  was  committed  because 
the  court  in  the  exercise  of  its  discretion,  un 
der  the  circumstances,  declined  to  concede  any 
further  relaxation  of  the  rule. 

*4.  Defendants  took  certain  excep-  [310 
tions  to  parts  of  the  charge,  the  first  of  which 
was  to:  "The  court's  criticism  on  circumstan- 
tial evidence,  denouncing  persons  who  are  slow 
to  act  on  circumstantial  evidence  as  fools  and 
knaves."  Referring  to  the  necessity  of  deter* 
mining  the  condition  of  the  mind,  the  court 
said:  "Some  say  we  cannot  do  it  by  circum- 
stantial evidence,  because  it  is  cruel  and  crim- 
inal, they  sav,  to  convict  a  man  upon  circum 
stantial  evidence.  This  is  a  declaration  of 
either  fools  or  knaves,  sympathetic  criminals 
or  men  who  have  not  ability  enough  to  know 
what  circumstantial  evidence  is,  or  to  perform 
the  ordinary  duties  of  citizenship.  When  you 
consider  that  these  two  mental  conditions,  the 
fact  that  the  act  was  done  willfully,  and  done 
with  malice  aforethought,  can  never  in  any 
case  be  found  in  any  other  way  than  by  cir- 
cumstantial evidence,  you  can  see  the  potency 
in  every  case  of  that  class  of  testimony.  Cir- 
cumstantial evidence  means  simply  that  you 
take  one  fact  that  has  been  seen,  that  is  pro- 
duced before  you  by  evidence,  and  from  that 
fact  you  reason  to  a  conclusion."  The  excep- 
tion gives  a  color  to  this  part  of  the  charge 
which  it  will  not  bear,  namely,  that  it 
amounted  to  a  denunciation  of  persons  "who 
were  slow  to  act  on  circumstantial  evidence." 
whereas  the  court  was  inveighing  against  the 
declaration  that  it  is  cruel  and  criminal  to  con- 
vict a  man  upon  circumstantial  evidence,  and 
that  the  condition  of  the  mind  cannot  be  found 
in  that  way.  This  was  done  with  great  vigor, 
perhaps  induced  by  the  arguments  of  counsel, 
but  that  does  not  strengthen  an  exception 
otherwise  destitute  of  merit. 

5.  The  second  exception  to  the  charge  was 
as  follows: 

"Because  the  court  instructed  the  jury  that 
the  defendant.  Downing,  or  the  party  who  in- 
vokes the  law  of  self-defense,  at  the  time  of  the 
difficulty  puts  himself  in  the  place  of  the  judge 
that  lays  down  the  law,  of  the  jury  who  pusses 
upon  the  facts  and  enters  up  judgment,  and  of 
the  marshal  who  executes  the  sentence,  and 
has  centered  in  himself  the  whole  power  of  the 
government  or  people,  without  telling  them 
that  he  is  not  required  to  look  at  the  case  and 
the  occurrences  with  the  same  coolness  and 
deliberation  that  a  court  and  jury  would  do  in 
investigating  the  charge  against  bim,  and  that, 
if  in  this  *case,  as  claimed  by  bim,  the  [311 
oflScer  Wilson  fired  ofi^  bis  pistol  in  the  first 
place  when  bis  back  was  to  him,  and  led  de- 
fendant. Downing,  to  believe  that  the  officer 
was  assaulting  him,  or  the  officer  did  then  and 
afterwards  assault  bim,  then  all  the  circum- 
stances of  excitement,  agitation,  apparent  or 
real  peril  that  surrounded  him,  and  that  may 
have  caused  bim  to  misjudge  as  to  the  purpose 
of  Wilson,  or  as  to  the  assault,  or  to  miscon- 
ceive as  to  his  exact  rights  and  duties  are  all  U> 
be  taken  into  ooasideratioo." 
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Hickory's  defense  was  that  tbe  homicide 
was  comtuitted  in  selfdefcDse,  that  is.  that  he 
was  assaulted  by  Wilson  upon  a  sudden  aJQfray, 
and  killed  him  because  be  was  in  imminent 
and  manifest  danger  either  of  losing  bis  own 
life  or  of  sufTering  enormous  bodily  barm:  or 
that  be  was  under  a  reasonable  apprehension 
thereof,  and  tbe  danger,  as  it  Appeared  to  him. 
was  so  imminent  at  the  moment  of  tbe  assault 
as  to  present  no  alternative  of  escaping  its 
consequences,  except  by  resistance. 

Tbe  experienced  trial  judge  told  the  Jury 
that  the  mere  fact  that  a  killinj^  is  done  willful- 
ly does  not  necessarily  make  it  murder;  that 
it  is  also  done  willfully  when  done  in  self- 
defense;  and  explained  tbe  characteristics 
of  that  malice  tbe  existence  of  which  is  tbe 
criterion  of  murder,  defining  malice  in  tbe  or- 
dinary acceptation  of  tbe  term,  and  malice 
aforethought,  malice  express  and  malice  im- 
plied, and  pointing  out  that  tbe  requisite  malice 
exists  when  tbe  act  is  perpetrated  without  any 
provocation  or  any  just  cause  or  excuse,  not 
only  on  special  motive  or  through  special 
malevolence,  but  also  at  the  dictates  of  a  heart 
regardless  of  social  duty  and  deli))erate1y  bent 
on  mischief;  and  saying  that  such  malice  im- 
ported premeditation,  thus  continued:  "The 
doing  of  the  act  which  kills  must  be  thought  of 
beforehand.  But  bow  long,  you  will  enquire 
in  this  case?  A  minute,  or  a  day,  or  an  hour, 
or  a  year?  Why,  not  at  all.  If  it  is  thought 
of  at  a  period,  practically  speaking,  cotempo- 
raneous  with  the  doing  of  the  act,  it  is  pre- 
meditated, it  is  thought  of  sufficiently  long. 
Especially  is  that  the  rule  applicable  in  this  day 
when  a  man  with  the  rapidity  almost  of  the 
31 2]batting  *of  an  eye  or  a  flash  of  light  may 
♦•xecule  a  purpose  to  kill.  He  may  conceive  a 
purpose,  and  instantly  with  its  conception 
draw  his  deadly  w(>upon  and  execute  his  pur- 
pose before  you  can  bat  an  eye;  the  purpose  is 
conceived  and  executed,  and  the  man  is  dead, 
but  yet  it  is  premeditated,  as  shown  in  a  case 
of  that  kind  by  the  very  drawing  and  presen- 
tation and  firing  of  the  gun.  The  law  snys,  as 
I  will  read  to  you  presently,  that  the  deliberate 
selection  and  use  of  a  deadly  weapon  is  evi- 
dence of  the  existence  of  malice  aforethoujiht, 
provided  the  party  bad  no  right  to  use  that 
weapon,  or  provided  there  is  an  absence  of 
mitigating  facts  when  he  did  use  it."  That  is 
to  say,  that  when  a  homicide  is  committed  by 
weapons  indicating  design,  then  it  is  not  nec- 
essary to  prove  that  such  design  existed  at  any 
definite  period  before  the  fatal  act. 

The  learned  judge  then  quoted  from  the 
charge  in  United  States  v.  King,  84  Fed.  Rep. 
802  (Lacombe,  J.)  as  follows: 

•*  'It  imports  premeditation.  Therefore  there 
most  logically  be  a  period  of  prior  considera- 
tion; but  as  to  the  duration  of  that  period  no 
limit  can  be  aibiirarily  assigned.  The  time 
will  vary  as  the  minds  and  temperaments  of 
men,  and  as  do  the  circumstances  in  which 
they  are  placed.  The  human  mind  acts  at 
times  with  marvelous  rapidity.  Men  have 
sometimes  seen  the  events  of  a  lifetime  pass  in 
a  few  minutes  before  their  mental  vision. 
Thought  is  sometimes  referred  to  as  the  very 
symbol  of  swiftness.  There  is  no  time  so  short 
but  that  within  it  the  human  mind  can  form 
a  deliberate  purpose  to  do  an  act;  and  if  the 
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intent  to  do  mischief  to  another  is  thus 
formed,  as  a  deliberate  intent,  though  after  no 
matter  how  short  a  period  of  reflection,  it  none 
the  less  is  malice.' " 

Manslaughter  was  de6ned,  and  the  distinc- 
tion between  that  and  murder;  and  the  right 
of  self-defense  invoked  by  counsel  in  the  case, 
was  then  explained.  The  flrst  proposition  as 
to  tbe  justifiable  exercise  of  that  right  was  laid 
down  generally  to  be  that  when  a  man,  "in  the 
lawful  pursuit  of  his  business,  is  attacked  by 
another,  under  circumstances  which  denote  an 
intention  to  take  away  his  life,  or  to  do  him 
some  enormous  bodily  harm,  he  may  lawfully 
kill  the  assailant,  provided  he  use  all  the 
means  in  his  power  otherwise  to  save  his  own 
life  or  prevent  *the  intended  harm,  such  [313 
as  retreating  as  far  as  he  can  or  disabling  his 
adversary  without  killing  him,  if  it  be  in  his 
power;"  and  the  second  proposition,  that 
"when  from  the  nature  of  the  attack  there  is 
reasonable  ground  U\  believe  that  there  is  a  de- 
sign to  destroy  his  life  or  to  commit  any  fel- 
ony upon  his  person,  tbt^  killing  of  the  assail- 
ant will  ))e  excusable  homicide,  although  it 
should  afterwards  appear  that  no  felony  was 
intended." 

And  in  this  connection,  the  learned  judge 
charged  among  things  as  follows: 

"You  see  a  man  is  required  to  discharge 
certain  great  duties  under  all  circumstances, 
and  especially  is  this  law  of  duty  incumbent 
upon  him  when  he  is  put  in  that  position,  in 
the  position  of  a  judge  sitting  on  the  bench  de- 
liberating upon  what  the  law  is,  and  of  a  jury 
sitting  in  the  jury  box  listening  to  the  facts, 
and  finding  as  coolly,  delil>erately,  and  di8|>as 
sionatcly  as  possible  under  the  circumstanct*8, 
what  the  facts  are.  When  a  party  is  in  such 
a  condition  he  is  the  judge  upon  the  bench 
and  the  jury  in  the  box,  and  not  only  that  but 
he  is  the  executioner.  lie  finds  what  the  facts 
are  as  a  jury,  and  he  makes  an  application  of 
the  law  that  he  finds  as  a  judge  to  these  facts 
that  he  finds  as  a  jury,  he  enters  upon  a  judg- 
ment, and  he  then  and  there  as  a  marshal  kills 
in  the  furtherance  of  the  judgment.  Suppose 
that  the  judge  of  this  court  had  that  power, 
how  long  would  the  people  of  this  land  permit 
him  to  bit  on  this  bench?  Suppose  that  you, 
as  twelve  dispassionate  citizens,  had  that  pow- 
er, how  long  would  the  people  of  this  land 
permit  that  system  to  exist?  Suppose  that  the 
chief  executive  officer  of  this  government,  th« 
President  of  the  United  States,  presumably 
a  discreet,  wise,  and  just  man,  having  no  other 
purpose  than  the  good  of  the  people,  had  that 
power,  bow  lon^  would  these  people  permit 
one  man  to  exercise  a  power  of  that  kind?  Ex- 
ercise it,  too,  when  he  wasn't  confronted  with 
acts  that  inflamed  him.  or  that  infuriated  him» 
but  exercised  it  when  he  was  an  intelligcni 
man,  and  just  man,  as  our  Presidents  have  al- 
ways been,  and  a  fair-minded  man.  We  haTe 
divided  this  power  when  it  comes  to  be  executed 
deliberatelv.  We  have  a  court  that  performs 
one  office  ^and  the  jury  another  and  the  [314 
executive  arm  of  the  government  another.  Yet 
the  law  of  self  defense  puts  all  of  these  mighty 
elements  of  power  into  the  hands  of  one  man, 
and  it  may  be  in  a  given  case  that  he  is  not  a 
very  intelligent  man,  either;  it  may  be  in  a 
case  where  be  has  sought  to  maka  aQoUfia.ti<Qk^ 
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of  it,  tlint  he  is  not  a  very  discreet  man.  or  that 
lie  [a  Dot  a  very  dispassionate  noan,  either,  yet 
if  rlie  hiw  applies  to  his  case,  if  there  is  aa  ap- 
phcation  ot  that  kind  that  can  be  correctly 
made  to  that  condilion.  it  is  to  be  made,  al- 
tb<»ii^h  there  is  a  concentration  of  these  miu'hty 
powers  that  would  not  be  concentrated  in  any 
d«  parimenl  of  the  government  alone,  but  these 
pi  eat  |K)wers  in  a  proper  case  are  properly  in 
tlie  bands  of  the  citizens.  .  .  . 

**IIe  is  required  to  avoid  the  necessity  of 
killing  if  be  can  with  due  regard  to  his  own 
Rifely.  He  must  do  that.  If  there  is  a  con 
dition  where  the  other  party  at  the  time  of  the 
billing  is  doing  an  act  of  violence  upon  him, 
and  be  is  in  the  right,  and  that  won  hi  take  his 
lite  unless  be  avoided  it,  and  be  can  avoid  it 
otherwise  than  by  killing,  und  be  does  not  do 
it,  that  is  a  case  where  be  would  be  guilty  of 
innnslaugbter,  because  that  is  a  failure  to  ol)- 
SiM'vc  bis  duty  and  a  use  of  the  law  of  self- 
defense  hastily,  lie  must  not  forget  that  be 
i»  iudge,  jury,  and  executioner  when  he  is 
sitting  in  that  tribunal  out  in  the  woods  or 
country.  He  is  therefore  required  to  compre- 
liend  what  this  law  is.  He  is  required  to 
know  what  the  facts  are  that  confront  him  and 
to  make  ft  correct  application  of  that  law  to 
these  facts,  and  if  be  does  not  do  that,  wbe.i 
be  might  do  it,  be  makes  a  mistake  in  that 
regard,  and  be  would  be  guilty  of  man- 
•laughter.*' 

Having  shown  that  premeditation  may  exist 
Id  the  twinkling  of  an  eye.  the  learned  judge 
thus  treats  of  the  act  of  self-defense  as  involv- 
ing, at  least  in  kind,  the  deliberation  of  a 
judge,  a  jury,  and  an  executioner.  If  the 
jury,  thus  admonished,  believed  the  exercise 
of  the  right  of  self-defense  involved  the  same 
deliberation  as  their  own  ^'rave  consideration 
of  A  verdict  upon  which  a  human  life  might 
depend,  it  is  easy  to  see  that  they  might  well 
confound  the  distinction  between  sucb  delibera- 
tiou  and  inslanlaneous  conclusions  under  sud- 
81^]  den  *attack  or  in  the  presence  of  appre- 
hended or  imndnent  danger.  The  cliarge  was 
open  to  the  construction  that,  while  premed- 
itation may  exist  in  a  criminal  sense  upon  the 
conception  of  an  instant,  the  conclusion  to 
kill  in  self-defense  must  be  arrived  at  upon 
more  serious  deliberation,  or  it  furnishes  no 
excuse.  If,  in  the  language  of  the  court  of 
ap|ieals  of  New  York  in  I'ejple  v.  Clark,  7  N. 
Y.  ik<5,  * 'there  be  sufTicient  deliberation  to 
form  a  design  to  take  life,  and  to  put  that 
design  into  execution  by  destroying  life,  there 
is  sullicient  deiiberation  to  constitute  murder, 
no  matter  whether  the  design  be  formed  at  the 
instant  of  sti iking  the  fatal  blow  or  whether 
it  l)e  contemplated  for  months;"  then  in  the 
matter  of  self-defense,  the  deliberation  of  the 
slayer  In  respect  of  the  greatness  of  the  neces- 
sity to  protect  hbnself  from  death  or  great 
btMlily  barm,  if  material,  would  also  be  sufli- 
cient  all  hough  the  conclusion  to  kill  was  ar 
rived  at  instantaneously.  The  swiftness  of 
Uiought  in  the  latter  case  would  no  more  ex- 
clude the  element  of  deIil)eration  than  in  the 
former,  and  whether  the  act  was  excusable  or 
not  couhi  only  be  determined  by  all  the  facts 
and  circuuistances  disclosed  by  the  evidence. 

In  short,  whether  or  not  a  particular  bom- 
Jridc  is  committed  in  repulsion  of  an  attack, 
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and,  if  so,  justifiably,  are  questions  of  fact, 
not  necessarily  dependent  upon  the  duration 
or  quality  of  the  rellection  by  which  the  act 
may  have  been  preceded. 

The  jiravest  deli')eration  would  not  absolve 
under  all  circumstances  though  it  iniu^ht  mit- 
ieaie  the  offense  under  some;  and  if  the  facts 
justified  the  act,  the  extent  of  deliberation 
would  he  immaterial. 

Toeidarge  upon  the  magnitude  of  the  power 
of  slaying  in  defending  against  an  attack,  as 
being  a  power  which  in  itself  would  not  be 
tolerated  in  the  Chief  Executive  of  the  country 
or  in  the  judge  then  passing  upon  the  issues 
of  life  and  death;  and  to  advise  the  jury  to 
inquire,  not  into  the  existence  of  defendant's 
belief  or  the  reasonableness  of  the  grounds  on 
wiiicb  it  rested,  but  into  the  character  of  the 
(ie]il)eration  which  accompanied  it  tested  by 
the  standard  of  that  of  the  judge,  the  jury, 
and  the  executioner. in  the  discharge  of  their  ap- 

Sropriate  duties,  manifestly  tended  to  mislead. 
I  or  does  *tbis  view  impute  a  want  of  ^3  IB 
intelligence  in  the  jury.  They  might  tinda 
verdict  in  disregard  of  the  instructions  of  the 
court,  but  this  is  not  to  be  presumed,  and  if 
that  strict  attention  to  judicial  direction  were 
paid  which  the  due  a(I ministration  of  justice 
requires,  we  are  constrained  to  the  conclusion 
that  sucb  instructions  as  those  under  consid- 
eration could  not  but  have  a  decided  influence 
upon  their  action. 

As  was  said  in  Allrn  y.  United  States.  150  U. 
S.  J551  [87: 1179],  we  do  not  think  that  the  doc- 
trine is  practicable  which  tests  the  question 
whether  a  defendant  was  entitled  to  excuse  on 
the  ground  of  self-tlefense,  or  exceeded  the  lim- 
its on  the  exercise  of  that  right,  or  acted  upon 
unreasonable  grounds,  or  in  the  heat  of  passion, 
by  the  deliberation  with  which  a  juii<,^e  ex- 
pounds the  law  to  a  jtiry,  or  the  jury  deter- 
mines the  facts,  or  with  which  judgment  is 
entered  and  carried  into  execution. 

However  improbable  Hickory's  story  may 
have  been,  and  however  atrocious  his  conduct, 
he  could  not  be  deprived  of  making  the  defense 
be  put  forward,  and  these  instructions  of  the 
court  were  erroneous  as  they  stood  lUKiualitled. 
The  rule  in  relation  to  exceptions  to  instruc- 
tions is  that  the  matter  excepted  to  shall  l)e  so 
brought  to  the  attention  of  the  court  !»efore  the 
retirement  of  the  jury  as  to  enable  the  judge 
to  correct  error,  if  there  be  any,  in  bis  instruc- 
tions to  them,  and  this  is  also  requisite  in  order 
that  the  appidlate  tribunal  may  pass  upon  the 
precise  question  raised  without  being  com- 
pelled to  search  the  reconi  to  ascertain  it. 
And  itis  also  settled  that  where  several  distinct 
propositions  are  given,  and  the  exci-piion 
covers  all  of  them,  if  any  one  of  them  is 
correct,  the  exception  cannot  be  sustained. 
The  exception  here  is  not  obnoxious  to  ol)j»-c- 
tion  as  violating  the  rule  in  these  regards. 
The  trial  judge  could  not  have  been  in  doubt 
as  to  the  particular  part  of  thecharjre  objected 
to,  and,  as  bis  attention  was  called  to  the 
matter  l)efore  the  jury  retired,  could  have 
modified  or  withdrawn  it,  if  he  had  thought 
it  necessary  to  do  so;  and  the  portion  excepted 
to  is  indicated  with  sufiicieiit  precision  so  far 
I  as  this  court  is  concerned.  Nor  did  the  excep- 
;  tion  embrace  other  than  the  specified  statements 
1  objected  to.     Again,  the  exception  was  not  to 
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3 1 7  Ube  omission  of  the  court  to  *charge  upon 
a  particular  point,  in  wliicii  case,  in  the  absence 
of  request  tliat  that  sliould  be  done,  it  would 
Dol  have  l)een  well  taken.  Ter<u&  P.  R.  Co.  v. 
Volk,  ante,  p.  78;  although  even  in  that  view, 
the  exception  niisrht  be  held  equivalent  to  a 
request  for  the  qualification,  but  tlie  objection 
really  was  to  the  giving  of  the  instructions 
unqualified,  and  counsel  signified  out  of 
abundant  caution  what  in  their  judgment 
would  remove  their  ground  of  complaint.  We 
hold,  therefore,  that  the  point  was  sufficiently 
saved. 

Jytfnment  retersed  and  cause  remanded  with 
a  direction  to  nrant  a  new  trial. 

Mr.  Justice  Brewer  dissented. 

Mr.  Justice  fir  own  took  no  part  in  the 
consideration  and  decision  of  this  case. 


TUB  CRESCENT   MINING    COMPANY. 

Appt., 
f. 

THE  WASATCH  MINING  COMPANY. 

(See  S.  C.  Beporter*8  ed.  817-323.) 

Defense  to  mortgage— 'foreclosure— interest, 

1.  Where  the  condition  of  a  mortRra^'e  is  that  the 
monoy  secured  thereby  shall  be  paid  into  court 
pursuant  to  its  order  hi  and  to  await  ihe  deter- 
minalion  of  a  peudinf?  suit,  and  it  requires  the 
C(»-4 operation  of  both  mori£raffor  and  raorttpaffee 
to  procure  such  order,  it  is  the  duty  of  the  mort- 
gairnr  to  unite  with  the  mortirufrec  in  procurinfir 
such  order,  and  if  bo  does  not  signify  his  rendi- 
Dess  to  pay  and  to  unite  with  the  morttragree  to 
procure  such  order,  the  roortfraflre  may  be  en- 
forced, and  be  cannot  prevent  a  foreclosure 
instituted  upon  his  default  in  payment,  by  put- 
ting in  the  defense  of  the  omission  of  the  mort- 
fnurec  to  procure  the  order. 

2.  A  mortiraffor  cannot  defeat  the  foreclosure  of 
a  mortgnflre  by  the  defense  that  the  deed  executed 
to  hiu,  which  wan  the  consideration  of  the  mort- 
gage, did  not  contain  all  the  land  to  which  he 
was  entitled,  where  he  has  elected  to  pursue  an- 
other remedy  by  bringinir  an  action  to  reform 
the  deed,  in  which  a  reformation  of  the  deed  so 
as  to  include  all  the  land  be  purchased  has  been 
decreed. 

8L  Where  a  roortgaire  is  conditioned  to  pay  the 
money  secured  thereby  into  court,  the  mort- 
gagee is  ontitled  upon  foreclosure  after  default 
to  interest  on  the  money  from  the  time  the  pay- 
ment was  to  be  made  especially  where  the  mort- 
gagor has  since  his  default  had  both  the  use  of 
the  money  and  the  income  of  the  mortgaged 
property. 

[No.  180.] 

Argued  Dec.  SX,  189S,     Decided  Jan.  S2,  1894. 

APPEAL  from  a  decree  of   the    Supreme 
Court  of  the  Territory  of  Utah,  affirming 


the  decree  of  the  District  Court  for  the  Third 
Judicial  l)ii?lrict  of  ibat  territory,  fon'closing 
a  »u  ri^n^e  and  directing  a  sale  of  Ihc  mort- 
csij^fd  premises,  and  that  the  proc«*cf|j*  of  sale 
so  far  as  necessary,  to  pay  the  amount  due  and 
costs,  be  paid  into  court,  the  action  iK'ing  one 
brou«^ht  by  the  Wasatch  Mining  Compjiny, 
plaintiff,  against  the  Crescent  Mining  Compa- 
ny, defendant.     Affirmed. 

Statement  by  Mr.  Justice  Shiras: 

In  the  year  1883,  the  Wasatch  Mining  Com- 
pany, a  coipnrntion  under  the  laws  of  Utah 
territory.  brouL»'ht  an  action  in  the  District 
Court  for  the  Third  Judicial  District  of  that 
Territory,  against  William  and  Joseph  A. 
Jennings,  to  recover  possession  of  a  certnin 
tract  of  mining  land,  situated  in  Uintnh  min- 
ing district.  Summit  county.  That  action  was, 
at  the  Imie  of  the  events  subsequently  nar- 
rated, and  still  is,  pending  nnd  undecided. 

The  Crescent  Munng  Company,  likewise  a 
corporation  organized  under  the  laws  of  Utah 
territory,  desiring  to  purchase  snid  disputed 
tract  of  land,  on  March  8,  1883,  entered  into 
anacrreement  in  writing  with  Jennings,  whore- 
by,  after  reciting  the  fact  that  the  action  wat 
pending  l)etwocn  the  Wasatch  Mining  Com- 
pany and  Jennings,  it  was  a!;reed  that  the 
('resoent  Mining  Company  should  purchase 
the  said  tract,  and  pay  therefor  $50,1)00,  of 
which  $7500  were  paid  at  the  time  of  the 
signing  of  the  agreement,  and  the  bahmce 
when  the  deed  was  delivered,  which  latter 
event  was  to  take  place  when  the  said  action 
should  be  determined,  and  if  the  same  should 
be  decided  in  favor  of  Jennings;  tliat  in  the 
meantime,  the  deed  slmuld  be  deposited  with 
the  Deseret  National  Bank  of  Salt  Lake  City; 
that  the  Crescent  Mining  Company  should 
forthwith  go  into  possession,  but  until  the  de- 
livery of  the  decii  should  not  remove,  out  of 
ihe  premises  described  in  the  deed,  any  metal  or 
*ores  <>f  value.  It  was  also  provided  tliatj  ;i  1 9 
the  Crescent  Company  might  at  any  time,  at 
its  option,  pay  the  balance  of  the  purchase 
money  in:o  the  said  bank,  and  lift  the  deed. 

On  July  9,  18»6,  the  Crescent  Mining  Com- 
pany entered  into  an  agreement,  in  writing, 
with  the  Wasatch  Mining  Company,  whereby 
the  latter  sold  and  conveyed  to  the  former 
company  the  premises  in  dispute,  and  the  lat- 
ter agreed  to  pay  therefor  $42,500;  and,  on 
September  1, 18b6,  a  further  agreement,  in  the 
nature  of  a  mortgage,  was  entered  into  be- 
tween the  two  companies,  referring  to  the 
pending  liticration  between  the  Wasatch  Com- 
pany and  Jennings,  and  providing  that  the 
Crescent  Company  would  pay  to  the  Wasatch 
Company  the  said  sum  of  $45,000  in  one  year 
from  the  date  thereof — absolutely,  if  at  said 
time  the  said  suit  shouM  be  determined  io 
favor  of  the  said  Wasatch  Company;  but  if 
said  action  should  still   be  pending  undeter- 


Note.— Afortcpnge  defined;  nature  of.  see  note  to 
New  Orleans  Nat.  Banking  Asso.  v.  Adams,  27:  910. 

Am  io  equitable  mortgages  by  depmtit  of  title  deeds, 
•eo  note  to  Biebinger  v.  Continental  Bank  of  St. 
Louis,  26:  271. 

As  to  deed  with  contract  to  reconvey,  when  amort- 
goQC,  and  when  not:  action  to  have  deed  declared 
a  mortgage,  see  note  to  Conway  v.  Alexander, 
8:82L 
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As  to  right  of  mortgagor  to  income  and  produeU 
of  mortgaged  premises,  see  note  to  Oilman  v.  Dli* 
nois  ft  M.  Teleg.  Co.  23:  405. 

As  to  Strict  foreclosure  of  mortgage,  see  note  to 
Clurk  V.  Reyburo,  19: 354. 

As  to  order  ofmle  of  mortgaged  premises,  see  note 
to  Orvls  V.  Powell,  25:  238. 

As  to  who  is  entitled  to  redeem  from  the  Uen  of  a 
nuntgage,  see  note  to  Noyea^.BsAX^^'SyA. 
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mined,  tben  said  purchase  money  should  be 
paid  into  said  court  In  said  action,  recognized 
Dj  order  thereof,  to  be  disposed  of  as  follows: 
to  be  paid  to  the  Wasatch  Company  on  the 
final  determination  of  said  suit  in  tbelr  favor, 
and  subject  to  be  repaid  to  the  Crescent  Min- 
ing Company,  on  its  request,  if  said  action 
should  be  finally  and  on  its  merits  determined 
adversely  to  the  Wasatch  Company;  and  in 
case  default  should  be  made  in  the  payment 
of  said  purchase  money,  then  the  Wasatch 
Oompany  were  authorized  to  sell  the  said 
premises,  in  the  manner  prescribed  by  law, 
and  out  of  the  proceeds  to  pay  said  purchase 
money,  with  costs  and  a  reasonable  attorney's 
fee  for  collection,  the  surplus,  if  any,  to  be 
paid  to  the  Crescent  Mining  Company. 

The  present  suit  was  brought  to  foreclose 
thia  mortgage,  the  complaint  alleging  that  the 
■ait  of  Waiatch  Min.  Co,  v.  Jenn%ng$  was  still 
pending  and  undetermined,  and  that  the  Cres- 
cent Mining  Company  had  not  paid  the  amount 
into  court,  and  asking  for  judgment  for 
$42,600,  with  interest  from  one  year  after  the 
date  of  said  mortgage,  with  uttorney's  fee,  and 
for  a  decree  of  foreclosure  and  sale. 

The  defendant  demurred  to  this  complaint 
on  the  ground  that  it  did  not  allege  that  the 
plaintifF  had  obtained  an  order  for  the  pay- 
ment of  the  purchase  money  into  court,  or  that 
82t>]  *such  order  had  been  made  and  that  de- 
fendant had  tben  refused,  or  that  ai^y  demand 
had  ever  been  made  upon  defendant  for  pay- 
ment, and  that  it  appeared  on  the  face  of  the 
complaint  that  defendant,  not  being  a  party 
to  the  suit  of  the  Wasatch  Mia.  Co,  v.  Jen- 
ning$,  could  not  appear  in  that  case  and  ask 
for  an  order  permitting  the  payment  into 
court 

This  demurrer  was  overruled,  and  the  Cres- 
cent Company  answered  and  alleged  that  the 
mortgage  sued  on  had  been  given  to  secure 
the  purchase  money  of  certain  described  min- 
inf^  grounds;  that  owing  to  a  fraudulent  con- 
spiracy between  the  defendant's  manager  and 
certain  agents  of  the  plaintiff  the  most  valua- 
ble part  of  the  lands  purchased  had  been  omit- 
ted from  the  deed;  and  then  added  the  facts 
showing  that  the  Crescent  Company  could  not, 
of  itself,  obtain  an  order  to  pay  the  purchase 
money  into  court,  and  that  the  Wasatch  Com- 

Eany  had  never  obtained  such  an  order  and 
ad  never  made  any  demand. 
The  answer  further  averred  that  on  January 
8, 18B7,  the  Crescent  Company  had  commenced 
an  action,  in  the  same  court,  against  the  Wa- 
satch Company,  to  compel  a  reformation  of 
the  deed,  so  as  to  make  said  conveyance  em- 
brace all  the  ground,  and  that  said  last  men- 
tioned action  had  resulted  in  a  decree  com- 
manding a  reformation  of  the  deed  as  prayed 
for;  that  said  decree  bad  been  appealed  from 
Into  the  supreme  court  of  the  territory  of 
Utah,  which  latter  court  had,  on  August  27, 
1888,  afQrmed  said  decree,  from  which  said  last 
mentioned  decree  an  appeal  had  been  taken  to 
the  Supreme  Court  of  the  United  States,  where  | 
mid  appeal  was  pending.  The  record  of  that 
appeal  in  the  Supreme  Court  of  the  United 
States  discloses  that  the  decision  of  the  court 
below  has  been  affirmed. 
The  cause  was  brought  on  for  trial  before 
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th«  court  sittinsr  without  a  Jury,  and  resulted 
in  certain  findings  of  fact,  substantially  the 
same  as  alleged  in  the  complaint,  and  in  find- 
ings of  law  as  prayed  for  bjl the  complainant, 
viz:  that  said  plaintiff,  the  Wasatch  Companr, 
was  entitled  to  have  said  mortgage  debt,  $42,- 
600,  paid  in  that  court,  in  said  action  pending 
between  Wasatch  Company  and  Jennings,  to- 
gether with  ^interest  thereon  at  10  per  [32 1 
cent  per  annum,  from  the  1st  day  of  September, 
1887,  until  the  same  shall  have  been  so  paid  into 
court,  together  with  costs  and  $1000  for  an  at- 
torney's fee.  It  was  decreed  that  the  plaintiff 
was  entitled  to  a  decree  foreclosing  said  mort- 
gage and  directing  a  sale  of  the  premises  cov- 
ert by  said  mortgage,  and  to  have  ao  much 
of  the  proceeds  of  sale  paid  inth  court  as  might 
be  necessary  to  pay  said  purchase  money,  in- 
terest, and  costs  as  aforesaid. 

From  this  decree  an  appeal  was  taken  to  the 
supreme  court  of  the  territory  of  Utah,  and  on 
June  12, 1890,  an  opinion  and  decree  of  that 
court  were  filed,  affirming  the  decree  of  the 
district  court  in  substaniiaT  respects,  but  modi 
fying  the  same  by  decreeing  that  thirty  days 
should  be  allowed  the  defendant  in  which  to 
pay  the  money  before  the  property  should  be 
advertised  for  sale,  and  also  providing  that  the 
money  should  be  paid  into  court  in  the  case 
between  the  companies  instead  of  the  rase  of 
the  WatasehMin,  Co,  v.  Jennings,  until  an  or- 
der should  be  obtained  in  that  case  for  the  de- 
posit of  the  money. 

The  record  further  discloses  that  the  Cres- 
cent Mining  Company  entered  into  possession 
of  the  property,  and  has  been  enga^'ed,  during 
the  i>endency  of  the  litigation,  in  mining  and 
converting  to  its  own  use  the  ores  and  metals 
contained  therein. 

From  the  decree  of  the  supreme  court  of  the 
territory  of  Utah  the  present  appeal  was  taken. 

Mr.  R.  N.  Baskin  for  appellant 
Messrs.  A.  B.  Browne  and  J.  O.  Suth- 
erland for  appellee. 

Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court : 

Our  examination  of  this  record  fails  to  dis- 
close any  error  in  the  decree  appealed  from. 

The  proceedings  in  the  district  court  of  the 
territory  of  Utah,  to  enforce  the  mortgage 
given  by  the  Crescent  *.Mining  Company (32!^ 
to  the  Watascb  M  ining  Company,  were  certain- 
ly in  pursuance  of  the  terms  of  that  instrument. 
The  defense  raised  by  demurrer,  that  the  Cres- 
cent Company  could  not  pay  the  purchase 
money  into  the  court  until  an  order  of  the 
court  permitting  such  payment  had  l)een  pro- 
cured, and  that  the  Crescent  ('ompaoy,  not 
being  a  party  of  record,  could  not  procun* 
such  order,  was  not  sound,  because  that  rea 
son,  namely,  that  the  Crescent  Company  was 
not  a  party  of  record,  equally  prevented  the 
Wasatch  Company  from  procuring  such  order. 
It  is  true  that  the  Wasatch  Company  was  a 
party  of  record;  but,  of  course,  the  court  could 
not,  on  the  application  of  that  company,  have 
granted  an  order  on  the  Cre<icent  Company,  not 
a  party  and  not  represented  in  court,  to  pay 
money  into  court. 
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II  is  obvious  that  the  contract,  in  thnt  parti- 
ealar,  required  tiio  co-operation  of  the  parties. 
Hence,  when,  by  the  t«*rms  of  the  mort^pe. 
the  time  bad  arrived  for  the  psvmeDt  of  the 
mooej,  it  was  the  duty  of  the  Crescent  Com- 
pany to  have  signified  its  readiness  to  pay  and 
to  unite  with  the  Wasatch  Company  in  nro- 
curiDg  the  necessary  order  of  the  court.  Not 
bftTiDg  so  done,  a  right  to*  enforce  the  mort- 
giffe  at  once  arose. 

Nor  do  we  think  that  the  defense  set  up  in 
the  answer,  that  the  deed  executed  by  the  Wa- 
aatch  Company  and  deposited,  as  provided  for 
Id  the  agreement,  in  the  Desiret  National  Bank , 
did  not  contain  all  the  psreels  of  land  to  which 
the  Crescent  Company  was  entitled,  was  sufli 
eient,  because  the  answer  itselt  disclosed  that 
the  Crescent  Company  had  availed  itself  of  its 
remedy  by  direct  proceedings  against  the  Wa- 
Mtch  Coinpany  to  reform  the  deed.  Such  pro- 
ceedings woula  necessarily  result  in  a  decision 
that  the  deed  in  question  was  correct,  or  else  in 
a  reformation  of  it. 

An  election  to  pursue  a  remedy  by  an  inde- 
pendent action  would  not  seem  to  have  left  the 
Crescent  Company  free  to  resist  an  enforce- 
ment of  its  express  contract  in  the  mortgage 
by  resorting  to  the  same  matter.  However 
this  may  be,  it  is  satisfactory  to  know  tliat  this 
Tiew  of  the  subject  worked  no  injury  to  the 
Crescent  Company  when  we  leorn  from  our 
82«<  |*own  records  that  the  result  of  that  inde- 
pendent proceeding  was  a  decree  in  favor  of  the 
company  compelling  a  reformation  of  the  deed, 
to  as  to  include  all  of  the  lands  purchaf^ed. 
Wawteh  Min.  Co.  ▼.  Crescent  Min,  Co.  148  If. 
8.  293  1 37:  454]. 

Further  objection  is  urged  to  the  decree  of 
tbe  court  below  in  that  it  called  for  the  pay- 
ment of  interest  ou  the  principal  sum  from  the 
time  fixed  for  payment  until  the  same  shall 
have  been  paid  into  court.  It  is  said  that  the 
mortgage  does  not  itself  provide  for  interest, 
and  that  if  the  money  had  t>een  paid  into  court 
it  would  have  there  remained  without  inter- 
est. But  this  is  not  necessarily  so.  The  court 
would,  doubtless,  if  so  nKjuested  by  the  parties 
In  interest,  have  ordered  so  large  a  sum  in- 
vested. At  all  events,  it  is  no  hardship  that 
tbe  Crescent  Company,  which  had  both  the 
use  of  the  money  and  the  receipt  of  the  issues 
and  profits  of  the  mines,  should  be  charged 
with  interest  for  the  fieriod  between  the  ma- 
turity of  the  mortgage  and  the  payment  into 
court. 

Another  complaint  urged  to  the  decree  below 
b  l>erause  it  directs  that  the  money  should  be 
paid  into  the  district  court  of  the  territory  in 
the  case  between  the  two  mining  companies  in- 
stead of  in  the  case  between  the  Wasatch  Com- 
pany and  Jennings.  But  the  decree  discloses 
tbat  this  disposition  of  the  money  is  only  tem- 
porary, to  await  the  obtaining  ojf  an  order  in 
tbe  latter  case.  Such  an  order,  as  the  case 
now  stands,  is  a  maiter  of  course,  and  doubt- 
leas  can  be  obtained  forthwith,  so  as  to  dispense 
with  the  interme<liale  payment. 

The  deeite  of  the  court  below  is  affirmed. 
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•F.  D.  MAYNARD  bt  al.,         [324 
Plffs.  in  Err. , 
e. 
CHARLES  HECHT. 

(See  S.  a  Beporter*8  ed.  824-JS8L) 

Judiciary  Act  of  1891— jurisdiction  of  circuit 
eaurt — renew  of  that  question — certijieati 
necessary, 

L  Under  section  five  of  the  Judiciary  Act  of 
Marcb  8. 1801,  a  writ  of  error  can  he  taken  direct- 
ly to  this  court  from  the  circuit  courts  onb*  in 
the  six  classes  of  eases  therein  mentioned. 

2.  Under  the  first  class  of  cases  mentioned  in  sec 
tion  6  of  the  Judiciary  Act  of  Morcb  3, 1891,  the 
question  involvinfir  the  Jurisdiction  of  the  circuit 
court  must  have  been  in  issue  and  decided 
against  the  party  seckinic  to  brin^r  it  t)cfore  this 
court  for  determination,  and  must  t)e  certified 
for  decision. 

8.  f^ctic:  6  of  the  Act  of  1891  restricts  the  power  of 
this  court,  in  all  suits  in  which  its  appelinte  Ju- 
risdiction is  invoiced  by  reason  of  the  existence 
of  a  question  involving  the  Juri8diotion  of  the 
circuit  court  over  the  case,  to  the  review  of 
that  question  only. 

4.  Where  there  is  no  certitioate  of  the  circuit 
court  presenting  the  question  of  Its  Juritxiictlon 
to  this  court  for  determiuution,  this  court  can- 
not review  the  case  upon  tliat  question;  the  ab- 
sence of  such  ccrtiflcato  cannot  behelptni  out  br 
resort  to  tbe  petition  for  writ  of  error  nor  to  tho 
affiiguroent  of  errors. 

[xNo.  680.] 

Submitted  Jan,    8,    ISUJ^.     Decided   Jan    S?, 

1894. 

IN  'ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Disirict  of  Nebraska, 
to  review  a  judgment  in  favor  of  Charles 
Hecht,  pljiintiif.  against  F.  F).  Mavnard  ct  a'., 
defendants,  for  damages  which  he  had  suf- 
fered by  purchase,  upon  defendant's  false  and 
fraudulent  representalions,  of  certain  land, 
which  turned  out  to  l)e  without  value.  On 
motion  to  dismiss  or  affirm,  dismissed. 

Statement  by  }fr.  Chief  Justice  Fuller: 
Charles  Hecht  filed  his  i)etition  in  tlie  Cir- 
cuit Court  of  the  United  blales  for  the  Dis- 
trict of  Ni'bniska,  Ociotier  14,  1H90,  against 
tlie  plaintiffs  in  error,  alleging  that  the  amount 
in  controversy  in  the  suit  exceeded  the  sum 
or  value  of  sf2000  exclusive  of  interest  and 
costs,  Mnd  that  be  had  been  damaged  in  the 
sum  of  f;2500  by  reason  of  tbe  purchase  upon 
defendants'  false  and  frauflulcnt  representa- 
tions in  writing  of  certain  land  for  which  he 
paid  the  sum  of  $1^00,  and  which  turned  out 
to  be  without  value.  The  petition,  amon^ 
other  things.avernd  that  plaintiff  had  executed 
a  deed  of  reconveyance  of  the  property  in 
question  and  formally  tendered  the  same,  and 
he  brought  said  deed  into  court,  and  also  ft 

Note.— i4«  to  jurisdiction  of  United  States  cfreuU 
court  depending  on  parties  and  residence,  see  note  to 
Emory  v.  GreenouKh.  1:  640. 

As  to  colornble  conveyances  to  enable  suU  to  bs 
brought;  motive  of  transfer,  when  no  objection: 
coupons;  residence  of  assignor,  see  note  to  McDonald 
V.  Smalley,  7: 287. 

As  to  jurisdiction  of  United  States  circuit  court 
dependent  on  residence  of  parties;  proper  place  of 
suit,  see  note  to  Roberts  v.  Lewis^Qft'.QR^. 
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; T'  misporv  note  of  the  Saline  county  niirscr- 
j'.H  piv(*D  to  bim  at  the  lime  of  the  purchase  as 
inilt'innily  npniust  a  mort^siire  upon  the  prom- 
l«*'s,  and  prayed  jud^minil  for  $*ir)00,  toireilier 
^itli  inicrest  and  costs.  Delen<l:ints  an- 
swered, denyinclhe  allcij^ations  of  tl»e  petition, 
and  alle.::ing  that  the  purchasi*  price  of  the 
land  was  paid  in  horses  which  Ilccht  puaran- 
tt'cd  to  he  sound,  but  wliicb  were  in  fact 
wortldcsi.  To  this  answer  a  re;>ly  in  general 
denial  was  fdrd,  and  trial  having  been  bad  a 
v»'rdict  wa^  returned  in  favor  of  Ilecht  for 
$17'30,  Defendants  then  dqovhI  for  a  new  trial, 
a!.d  the  same  day  filed  a  motion  to  dismiss  the 
H*2^\  case  upon  the  ground  that  the  ^circuit 
o«»urt  had  no  jurisdiciion,  since  it  appeared 
frtun  the  I'Ctilion  that  the  amount  in  contro- 
versy was  less  than  the  sum  of  $2000exchisive 
of  infercsl  and  costs,  and  no  evidence  was  in- 
troduced at  the  trial  tending  to  prove  that  the 
anM'iint  exceeded  that  sum.  June  10,  IbDl, 
the  court  overruled  each  of  the  motions  and 
enteied  judgment  upon  the  verdict.  The  writ 
of  error  was  allowed  Noven;l)er  16, 1S91.  No 
c<'riilicateof  question  for  decibioD  was  applied 
for  or  granted  by  the  court. 

Jifiicsi'8.  Walter  H.  Smith,  G.  W.  Hoi- 
comb,  Walter  J.  Lamb,  A.  C.  Ricketts 
and  H.  H.  Wilson*  for  defendants  iu  error, 
in  favor  of  motion. 

Jff.'<fni.  C.  S.  Montgomery  and  Hast- 
ihf/^  <(•  McLiintie,  for  plaintiffs  in  error,  in  op- 
position. 

Mr.  CJiief  Jv»iUt  Fuller  delivered  the 
opinion  of  the  court: 

I'nder  section  5  of  the  Judiciary  Act  of 
March  3,  IbUl.  a  writ  of  error  can  be  taken 
directly  to  this  court  from  the  circuit  courts 
only  in  the  six  classes  of  cases  thcn.'in  men- 
tioned, and  the  contention  is  that  the  w  rit  may 
be  sustained  in  this  case  as  fallin-r  within  the 
first  class,  deRcrile<l  in  that  section  as  follows: 
"In  any  case  in  which  the  jurisdiction  of  the 
court  is  in  issue;  in  such  case  the  question  of 
jurisdiction  alone  shall  be  certified  to  the  su- 
preme court  from  the  court  below  for  decis- 
ion." According  to  that  provision  the  ques 
tioD  involving  the  jurisdiction  of  the  circuit 
court  must  have  been  in  i.ssue  and  decided 
against  the  party  seeking  to  bring  it  before 
this  cou»t  for  determination,  and  must  be 
certified  for  decision.  And  as  no  such  ques- 
tion was  certified  by  the  circuit  court  in  this 
case,  we  are  confronted  on  the  threshold  w  ith 
Uie  mquiry  whether  we  can  take  jurisdiction 
of  the  writ,  an  inquiry  controlled  by  the  rule 
that  an  alfirmative  description  of  the  appel- 
late jurisdiction  of  this  court  in  a  suit  implies 
a  negative  on  the  exercise  of  such  appellate 
power  as  is  not  comprehended  within  it. 
;420]  *By  the  Act  of  February  25,  1889  (25 
Stnt.  at  L.  693,  chap.  230)  it  was  provided  : 
•*That  in  all  cases  w  here  a  final  jiidiiment  or  de 
cree  shall  be  rendere<l  in  the  circuit  court  of  the 
United  States  in  which  there  shall  have  b(en  a 
question  involving  the  jurisdiction  of  the  court, 
the  party  against  whom  the  judgment  or  decree 
is  rendered  shall  be  entitled  to  an  appeal  or  writ 
of  error  to  the  Supreme  Court  of  the  United 
States  to  review  such  judgment  or  decree  with- 
out  reference  to  the  amount  of  the  same;  but 
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in  cases  where  the  judgment  or  decree  does  not 
exceed  the  sum  of  five  thousand  dollars  the 
Supreme  Court  shall  not  review  any  question 
raised  upon  the  record  except  such  question 
of  jurisdiction."  The  Act  of  1891  was  framed 
in  this  regard  in  view  of  the  former  Act,  and 
section  5  restricts  the  power  of  this  court,  in  all 
suits  in  which  its  appeUate  jurisdiction  is  in- 
voked by  reason  of  the  existence  of  a  question 
involving  the  jurisdiction  of  the  circuit  court 
over  the  case,  to  the  review  of  that  question 
only.  The  Act  did  not  contemplate  several 
appeals  iu  the  same  suit  at  the  same  lime,  but 
gave  to  a  patty  to  a  suit  in  the  circuit  court 
where  the  qu.  siion  of  the  jurisdiction  of  the 
court  over  the  parties  or  subject  matter  was 
rjii?:c(l  and  put  in  issue  upon  the  rec  rd  at  the 
I)roper  time  and  in  the  pro|>er  way,  the  right 
to  a  review  by  this  court,  after  final  judgment 
or  decree  against  him,  of  the  decision  upon 
that  question  only,  or  by  the  circuit  courts  of 
appeaN  on  tlie  whole  case.  McLiah  v.  lioff, 
141  U.  S.  068  [:Jr):895|. 

And  the  section  under  consideration  declares 
in  expiess  terms  that  when  the  case  is  brought 
directly  to  this  court  the  question  of  juriwlic- 
tion  so  in  issue  shall  be  certified  for  decision. 

The  rules  in  relation  to  certificates  of  divis- 
ion of  opinion  in  civil  causes  under  sections 
G50.  052,  693  of  the  Revised  Statutes  were  well 
settled.  Each  question  had  to  be  a  distinct 
point  or  proposition  of  law,  clear,ly  stated,  so 
that  it  could  be  definitely  answered  without  re- 
gard to  the  other  issues  of  law  in  the  case;  to 
l)e  a  question  of  law  only,  and  not  a  question  of 
fact,  or  of  mixed  law  and  fact,  and  hence  could 
not  involve  or  impiv  a  conclusion  or  judgment 
on  the  weight  or  effect  of  testimony  or  facta 
adduced  iu  the  case;  and  could  not  embrace 
*the  whole  case,  even  where  its  decision  |327 
turned  upon  matter  of  law  only,  and  even 
thouirhit  were  split  up  in  the  form  of  questions. 
Fire  Ins.  Asso.  v.  Wichham.  128  U.  S.  426  [32: 
503];  Puhlin  Ttrp.  v.  Jfilford  Fice  Cent  Sar. 
Inst.  128  U.  8.  510  [32:533].  The  same  rules 
were  applicable  to  the  certificate  of  points  on 
division  of  opinion  on  the  heanng  or  trial  of 
criminal  proceedings,  under  sections  651  and 
6.i7.  United  States  v.  IJatl,  131  U.S.  50  [33  97]; 
United  .states  v.  Verrin,  131  U.  S.  55  [33:88]. 
And  prior  to  the  Act  of  February  25,  1889. 
this  court  had  jurisdiction  of  a  case  brought 
up  on  certificate  of  division  of  opinion  on  the 
question  whether  the  circuit  court  had  juris- 
diction of  it.  Baltimore  &  0.  H,  Co.  v.  Mar- 
shall County  Supers.  131  U.  S.  appx.  xcix. 
[19:453  i. 

By  section  6  of  the  Act  of  March  3,  1891.  it 
is  provided  "that  in  every  such  subject  within 
its  appellate  jurisdiction,  the  circuit  court  of 
appeals  may  at  any  time  certify  to  the  Su- 
preme Court  of  the  United  States  any  questions 
or  propositions  of  law  concerning  which  it  de- 
sires the  instruction  of  that  court  for  its  pro{)er 
decision." 

In  Columbus  Watch  Co.  v.  RMins,  148  U.  S. 
266  |37:  445),  it  was  held  that  in  order  to  give 
this  court  jurisdiction  over  questions  or  proposi- 
tions of  law  sent  up  by  a  circuit  court  of  ap- 
peals for  decision,  it  was  necessary  that  the 
questions  or  propositions  should  be  clearly  and 
distinctly  certified  to.  and  should  vShow  that  the 
instruction  of  this  court  wai  desired  in  a  par- 
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tlnilar  ra?e  an  to  thpir  proper  decision.  And 
reference  was  iliere  made  to  tb?  rules  laid  down 
in  reference  to  certificates  on  divi.<«ioD  of  opinion 
at)ove  adverted  to.  So  in  Cincin nati,  H.  &  D.  R, 
Co  V.  McKeen,  149  U.  8.  259  [87:  725],  it  was 
beld  that  the  Act  of  March  3,  189 1 «  does  not 
coniemplute  the  certification  of  questions  of 
law  to  lie  answered  in  view  of  the  entire  rec- 
ord in  the  cau>te,  although  this  court  may,  if  it 
aees  fit  order  the  entire  record  to  be  sent  up, 
and  thcienpon  decide  the  rase  as  if  it  had  been 
brotmht  up  by  wiit  of  error  or  appeal.  We 
think  the  intention  of  Conirress  as  to  the  certi- 
fication nu'ntn)ne<i  in  both  sections  is  to  be  ar- 
rived at  in  the  lijjht  of  the  rules  theretofore 
f)rev:iil»rir  as  to  certifying:  from  the  court  be- 
ow,  and  since,  in  the  instance  of  an  app  al  upon 
328 1  tl;e  *qucstion  of  jurisdiction  under  the 
5lh  scrti  »n  of  the  Act.  a  certificate  by  the  circuit 
court  prcscntiiii^  such  question  for  the  deter 
minnlion  of  this  court  is  explicitly  and  in 
teiuis  rcfiuired  in  order  to  invoke  the  exercise 
by  this  court  of  its  appellate  jurisdiction,  we 
are  of  opinion  that  the  absence  of  such  certifi 
ca'e  is  fatal  to  the  maintenance  of  the  writ  of 
€rror  iu  this  cause.  The  narrowness  of  range 
in  the  particular  instance  can  make  no  dilTer- 
cnee  in  the  application  of  the  principle. 

It  appears  that  the  petition  for  writ  of  error 
was  tiled  in  this  case  July  6,  1891,  togeth- 
er with  a  bond  for  the  prosecution  there- 
of, and  an  a^siirnment  of  errors,  and  this  peti 
tion  and  the  assignment  raised  the  question  that 
the  matter  in  dispute  in  the  cause  did  not  ex- 
ce<'<i,  exclusive  of  interest  and  costs,  the  sum 
of  two  thousand  dollars;  but  the  trial  judse 
made  no  indorsement  thereon.  The  writ 
t|H-cifies  no  particular  ground  of  error,  and  it 
is  upon  the  writ  that  the  allowance  was  en 
tercd  November  16,  1891,  the  judge  certify- 
in?  that  on  that  day  it  was  presented  to  him 
••for  allowance  and  signature."  But  in  any 
Tiew  the  absence  of  the  formal  certificate  can- 
not be  helpe<l  out  by  resort  to  these  papers. 
The  inquiry  is  not  whether  we  can  asccnnin 
the  question  sought  to  be  presented,  but 
whether  we  can  exercise  Jurisdiction  under  the 
statute,  which  we  cannot  if  the  certificate  is  an 
absolute  prerequisite,  as  we  hold  it  to  be. 
And  upon  that  ground  we  dismiss  the  writ 
without  discussing  whether  the  question  of 
jurisdiction  indicated  could  properly  be  held 
to  have  been  in  issue,  or  whether,  if  so,  the 
case  would  fall  wifhin  the  5th  section. 
Vrit  of  error  diammed. 


329]  CHARLES  MORAN  et  al.,  AppU,, 
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J.   C.   HAGERMAN,  Admr.,  et  ai.. 

(See  8.  a  Reporter*8  ed.  829-33J.) 

Certificate  of  circuit  court,  when  necessary. 

Where  no  question  of  the  Jurisdiction  of  the  cir- 
cuit court  is  certified  to  this  court  for  decision. 


an  appeal  from  that  court  on  the  g-round  of  Ub 
want  of  Jurisdiction  will  he  dismissed. 

[No.  875.] 
Submitted  Jan,  US,  1894.   Decided  Jan,  fg,  1894 . 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Nevada,  finding  that  the  proceeds  of  a  ju- 
dicial sale  were  paid  to  complainants  on  the 
day  of  sale,  and  also  decreeing  the  amount  due 
on  the  bonds  held  by  complainants  and  defend- 
ants and  the  proportions  in  which  the  net  pro 
ceeds  of  the  sale  should  be  applied,  ar.d  giv- 
ing defendants  judgment  for  the  respective 
amounts  to  which  they  were  entitled,  etc.,  iu 
an  action  brought  by  Cljarles  Moran  et  al,, 
against  Jerry  Schooling  et  al.,  for  whom  and 
on  whose  death  J.  C.  llagcrman,  his  adminis- 
trator, was  substituted.     Dismissed. 

Statement  by  Mr.  Chief  Justice  Fuller: 
Moran  Brothers  filed  their  bill  of  C(>int)laint 
against  William  Wright,  A.  A.  Waikins. 
.Icrry  Schooling,  And  others,  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Nevada,  alleging  that  the  Union  Trust  Com- 
pany of  New  York  was  the  mortgagee  in  trust 
of  the  Nevada  <&  Oregon  Railroad  Company 
for  the  benefit  of  the  holders  of  certain  bonds 
of  the  said  company,  and  had  brought  suit  in 
that  court  to  foreclose  the  trust  deed  or  mort- 
gage, which  suit  was  then  pending  therein ; 
that  the  complainants  were  holders  of  three 
hundred  and  ten  of  some  six  hundred  bonds 
of  $1000  each,  certified  and  issued  by  the 
trustee  under  said  deed,  and  that  the  defend- 
ants each  claimed  to  hold  some  of  them  :  rliat. 
the  company  had  no  right  to  issue  the  bonds 
to  the  defendants,  and  that  as  between  com- 
plainants and  defendants  the  former  were  en- 
titled to  priority  in  the  distribution  of  the 
proceeds  of  the  sale  of  the  mortgage  bonds. 
The  bill  prayed  for  an  injunction  against  the 
transfer  of  the  bonds  held  by  defendants  and 
a  decree  that  the  defendants  were  not  entitled 
to  participate  or  share  in  the  money  realized 
from  the  sale  of  the  road.  In  the  meantime 
the  property  was  sold  under  the  foreclosure 
suit  and  bid  in  by  Moran  Brothers.  Defend- 
ants answered,  and  on  final  hearin^^  a  decree 
was  passed  as  pnvyed  for  in  the  bill  and  ap- 
plying the  proceeds  on  the  complainants' 
bonds  only.  From  that  decree  the  defendants 
appealed  to  this  court,  which  at  Octol)er  term, 
1889.  dismissed  the  appeal  as  to  some  of  the 
appellants,  aflirmed  it  as  to  others,  and  re- 
versed it  as  to  Wright,  Watkins,  and  School- 
ing, and  remanded  'the  case  to  the  [830 
circuit  court  for  further  proceedings  to  be  had 
therein  consistent  with  the  opinion.  Mc- 
)fm^ay  v.  Moran,  134  U.  S.  150  [33:  814]. 
Thereafter  Schooling  died,  and  llagerman. 
his  administrator,  was  substituted. 

The  mandate  of  this  court  was  issued  July 
19,  1H90.  and  was  filed  in  the  circuit  court. 
November  3,  1890,  and  on  February  2,  1891, 
the  circuit  court  entered  a  decree  in  the  cause. 


NOTC— ^Ji  tofUTisAiction  in  the  United  StcUes  Su- 
prsfne  Court,  where  Federal  question  arises,  or  where 
isrs  dravm  in  question  slalules^  treaty,  or  Const itu- 
tlon,  see  notes  to  Martin  v.  Hunter,  4:  97,  Matthews 
T.  Zane,  2: 651,  and  Williama  v.  Norris,  6: 571. 

As  Co  jurigdietlon  of  United  States  Supreme  Co%irt 
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to  declare  state  law  void  as  in  conflict  with  state  eon- 
stitution:  to  rtvise  decrees  of  state  courts  as  to  con- 
struction of  state  laws,  see  note  to  Hart  v.  Lam- 
phire,  7: 679,  and  to  Commercial  Bank  of  Cincinnati 
v.  BuclLiofirham,  12: 160. 
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wherein  it  was  adjudc:ed  that  complainants 
holding  the  ihree  hundred  and  ten  bonds,  and 
Wricht,  Watkins,  and  Hagerman,  admin- 
istrator, holding  thirty-one  bonds,  "are  en- 
titled to  have,  and  do  have,  their  tliree  hun- 
dred and  forty  one  bonds,  mentioned  in  said 
bill  of  complaint,  and  the  answer  on  lile  here- 
in, paid  out  of  the  proceeds  arising  from  the 
Male  of  tlie  mortgaged  premises,  described  in 
the  said  complaint,  if  the  proceeds  so  arising 
are  sulVicient ;  and  if  such  proceeds  are  not 
*;ulHci'ent,  then  that  said  complainants  and 
said  defendants.  A.  A.  Watkins,  and  J.  C. 
Hagerman  as  administrator  of  the  estate  of 
Jerry  Schooling,  deceased,  and  John  Wright, 
as  administrator  of  the  estate  of  James  Web- 
ster, deceased,  with  the  will  annexed,  share 
in  the  proceeds  of  said  sale  in  proportion  to 
the  amount  of  bonds  held  by  them  respective- 
ly, and  upon  terms  of  equality  with  com- 
plainants.** The  decree  then  described  how 
the  three  hundred  and  ten  and  the  thirty -one 
bonds  were  held,  and  further  adjudged  that 
the  said  three  hundred  and  forty-one  bonds 
"were  negotiated  and  sold  to  bona  fide  pur- 
cbasi'rs  for  value,  and  are  valid  and  subsist- 
ing obligations  and  are  unpaid,  and  a  valid 
and  subsisting  charge  and  lien  upon  the  rail- 
road and  property  described  in  said  bill  of 
complaint,  and  are  entitled  to  be  paid  out  of 
the  proceeds  arising  from  the  sale  of  said 
mortgaged  property." 

October  24,  1891,  Watkins  filed  notice  and 
petition  for  an  order  modifying  the  decree  of 
Fet)ruary  2,  1891,  so  that  there  be  inserted  a 
provision  to  ascertain  the  amount  due  on  the 
three  hundred  and  forty -one  bonds,  and  the 
amount  of  the  proceeds  of  the  foreclosure 
sale,  and  the  costs  of  sale  and  suit,  and  the 
proportion  of  the  proceeds  properly  applica- 
ble to  the  paymentof  the  three  hundred  and  ten 
bonds  owned  by  complainants, and  the  thirty- 
one  bonds  owned  by  the  defendants;  and  a 
3ii  1]  *further  provision  that  upon  the  ascer- 
tainment and  determination  of  said  matter, 
the  defendants  have  judgment  and  execution 
against  complainants  for  the  proportionate 
amount  of  the  proceeds  to  which  they  were 
respectively  entitled.  The  application  was 
accompanied  by  affidavits  and  the  notice 
stated  that  the  motion  "will  be  made  upon 
the  grounds  that  said  matters  were  omitted 
from  the  said  decree  by  oversight,  inadvert- 
ence, and  mistake,  and  upon  the  further 
ground  set  forth  and  contained  in  the  petition 
ereto  annexed  an<l  served  and  filed  here- 
with." The  various  proceedings  were  sever- 
ally set  forth  in  the  petition,  which  also 
averred  that  after  applying  the  money  real- 
ized from  the  foreclosure  and  sale  to  the  pay- 
ment of  costs  of  suit  and  sale  the  marshal 
paid  the  balance  of  $367,234.55  to  complain- 
ants, who  received  and  retained  the  same  ;  and 
that,  in  order  to  enjoy  the  full  fruits  and 
benefits  of  the  decree  and  of  the  mandate  of 
the  supreme  court,  the  circuit  court  should 
have  referred  the  cause  to  a  master,  which, 
by  inadvertence,  was  omitted  from  the  decree. 
To  the  motion  and  petition  complainants  filed 
oblections  for  want  of  equity;  of  plenary 
pleadings;  of  proper  process;  and  that  the 
term  at  which  tne  decree  of  February  2,  1891, 
WBS  entered  had  expired  before  the  motion 


and  petition  were  filed,  and  that  for  this  rea- 
son the  court  had  lost  jurisdiction  and  con- 
trol of  the  decree,  and  had  no  power  to  alter 
or  modify  the  same.  The  court  euterUiined 
the  application  and  testimony  was  taken 
thereon;  and  upon  hearing,  on  May  9,  1892, 
an  order  was  made  grunting  the  petition  and 
modifying  and  amending  the  decree  accord- 
ingly, and  referring  the  cause  to  a  master  to 
ascertain  and  report  to  the  court  the  matters 
above  mentioned,  and  reserving  the  cause  for 
final  decree  upon  the  coming  in  of  the  report 
of  the  master.  A  bill  of  exceptions  was  set- 
tled by  the  judge  of  the  circuit  court,  June 
10,  1892,  which  contained  the  proceedings 
and  the  motion  and  the  exception  of  com- 
plainants to  the  order  of  May  9.  The  master 
proceeded  under  the  order  and  filed  his  report 
June  6,  1892,  and  no  exceptions  or  objections 
having  been  filed  thereto,  a  decree  was  entered 
September  6,  1892,  in  which  the  court  found 
that  the  net  proceeds  of  the  sale  were  $367,- 
615.31,  *and  were  paid  to  com  pi  a  i  nan  ts|  332 
on  the  day  of  sale.  The  court  also  found  the 
amount  due  on  the  bonds  held  by  complain- 
ants and  defendants  and  the  proportions  in 
which  the  net  proceeds  of  the  sale  should  be 
applied,  and  made  application  accordingly 
and  ^ave  defendants  judgment  for  the  re- 
spective amounts  to  which  they  were  enti- 
tled. On  November  3,  1892,  complainants 
prayed  an  appeal  to  this  court  from  the  de- 
cree of  September  6.  1892,  which  was  allowed 
that  day,  and  on  the  same  day  complainants 
filed  their  assignment  of  errors  to  the  effect 
that  the  decree  should  have  been  given  in  fa- 
or  of  complainants  and  against  the  defendants 
"for  the  reason  that  the  term  had  elapsed  at 
which  said  original  decree  was  made,  and  the 
said  circuit  court  had  lost  jurisdiction  of  said 
£uit  and  had  no  power  or  authority  to  modify 
or  amend  said  original  decree,  or  to  make  any 
order  or  decree  in  said  suit  in  any  manner 
affecting  the  rights  of  the  parties  herein." 

Ilr,  Wheeler  H,  Peel-ham  for  appellants. 
Me8»n.  Uoratio  (7.  King,  W,  E.  F,  Deal,  and 
Edmund  Tauszky  for  appellees. 

Mr.  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court : 

Complainants  below,  appellants  here,  con- 
tend that  the  circuit  court  had  no  jurisdiction 
because  the  decree  of  February  2,  1891,  was 
a  final  decree,  and  the  court  had  no  power 
after  the  expiration  of  the  term  at  which  it 
was  rendered  to  entertain  the  motion  and  peti- 
tion and  enter  the  order  of  May  9,  1892,  and 
the  decree  of  September  6,  1892 ;  and  further 
that  the  court  had  no  jurisdiction  to  render 
affirmative  judgments  in  favor  of  the  defend- 
ants against  the  complainants,  because  no 
cross- hi  11  had  been  filed  and  no  proceedings 
had  or  taken  on  which  such  judgments  could 
properly  be  rendered.  On  the  other  hand. 
It  is  insisted  that  the  questions  raised  do  not 
involve  the  jurisdiction  of  the  circuit  court  in 
the  sense  in  which  the  term  is  used  in  the  Act 
♦of  March  8.  1891.  Whether  the  decree  [333 
of  February  2,  1891,  was  a  final  decree ; 
whether  the  objection  that  no  crossbill  had 
been  filed  came  too  late ;  whether  the  court 
could  proceed  in  a  summary  way  on  petition ; 
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whether   irppnTdnce   and   objcctlnn   on   the  March  S,  1SRS,     From  lliM  decree  of  :itliiuniinc 

■nTiLs   wiiiviil   allteed   irregiilnritiea  ;   and  an  appeHl  wns  tnken  lo  Ibia  court, 

wlietlier  tliese  or  lite  mnltera  might  bring  a  The   following  are  Ibe  undiipulcd  fiicta  In 

caw  nitliiii  Ibe  flret  class  named  in   the   Slh  Ibe  rane;  Tbe  Lake  SupcMur  Sbip  Canal,  Rail- 

•ectloD  of  tlie  Act  of  Mnrch  3.  1891,  we  flod  road  &  Iron  Company  naa  a  corporation  or- 

ft  uniieceMary  to  i-onsider,  aa  no  question  of  ganized  uniler  tbe  laws  of  tbe  slate  of  Mictii- 

tbe  Jiirisilictioii  of  tlie  circuit  court  was  ccr-  gnu.     On  Julv  1,  18flj,  it  Issued  bonds  io  tbu 

tlfled  totlilacourt  fortleeision,  andtlierefore,  Hmiiunl  of  $500,000,  aecun-d  by  a  uiorlgogu 

for  tb«  reasnra  given  in  JUaynard  v.    Ueekt,  upon    its    properly    and    fraDCliises.      Subee- 

mnU,  p.  119,  Uie  appeal  tnuat  be  dismissed.  quently,  an.i  on  July  1,  1B68,  itl<^iied  another 

feriea  of  bonds   Bmounfiug  to  |500.000,  also 

secured  t)y  mortgage,  all  of  nblch  two  seriea 

ILUAU  W.  MEDDiCGH  BT  »I-..  AppU.,  ?f  l""'!'   -"e  omiLandlng   io    the  hands  of 

g  bona  tide  holders  at  tbe  date  of  tbe  decree 

NATHANIEL  WILSON.  "'VS^li.'S'i^,  m, .  1870,  Ul«rf  [335 

(SmS.  &  Heporter-B ed.  B83-3aoj  a  third  series  of  bonds,  amounting  (o  $1,550.- 

,      ,     ,  00!),   iltn  secured   by  morlgace:  |3M.O0O  of 

Fm»   cf  oninut  of   atngntet    xn    bankrupley  wbicb  bonds  nere  retired,  and  only  $1,000  000 

•rt  a  chargt  vpoa  Ui6  property  and  iU  acaiU.  , hereof  were  oiitsiandiog  at  «ie  lime  of  said  de 

t    Ittotbod«.r<.f  aMl«noe.l-ib«nkniFtcT.olook  "«■     O"  ""JJ-  lall,  it  executed  lotiie  Union 

afWrtheiniereeUof  alJ  hu  v  I  iia  claims  upon  tbe  TrusI  Compnny,  as  trustee,  a  mortj^ee  deed  to 

DroDei'ty   anil  cum peasatioD  for  Ibeir  servicca  secure  a  furtlier  Issueotbonds  to  tbeumountof 

locluilliig  the  payuf  their  oounseJ,  Is  a  chanre  $!),500,000,  of  wblcb.  however,  only  $1,300,000 

upon  the  propeitf.  prior  In  rtKht  tuthe  clalnu  were   issued,  and  the   remainder  irere  in   tbe 

of  creiliton  or  aiockDoidera.  although  tlie  prot>-  custody  of  the  Union  Trust  Company  at  tbe 

•rtr   ta  already   In   the  auMody  ol  the  oourt  time  of  said  decree. 

tbrousb  it!  rcceiTor,  Suits  were  brought  to  foreclose  tbcK  several 

ft    Wbere  oca  of  ttia  purchaser  o(  property  at  a  mortenges.     While  these  suits  were  pending, 

torcclosun  nle  which  ta  subject  to  a  cHarae  ^nd  in  August,  1872,  tbe  Company  morlpagor 

thereon  for  thereeaofthecounscloftheaBalBnee  was  Ddiudged  n  bankrupt  in  the  District  Court 

10  bmnkruploy.  bad  agreed  to  pay  such  leea  out  of  ihe  Unilt-d  States  for  Ibe  Eoslero  Di^rict  of 

or«««aln(undeipe^tedwber**lliedriw»  Michigan,  and  George  Jerome  and  Fernando 

iubMquentBalBOftl™propertT.lttliatlUQdralla  „   np„„  '     „„„  -nminiPii  MsinneeH  nnil  ihi. 

to  be  made,  tbe  property  la  not  relieved  Irom  \  ■^~'^\,^f^     'i'^    n  -  ■'^'«°*^'  =■"'  "'* 

■uch  chanro,  altbouBh  the  decree  of  sale  was  by  pIsmtitTs.  Jleddaugh  &.  Driggs.  their  counsel. 

msoD  of  aucb  agroomeut  entered  without  any  These  assignees  never  took  possession  of  any 

provialon  for  the  payment  of  such  fee*,  but  the  profierly,  for  nil   of  it  waa  in  the  handa  of  a 

oharge  remaios  upon  tbe  avalla  of  aucb  prop-  receiver  appointed  by  tbe  circuit  court  in  the 

erty  In  ttaehsodaof  such  purchaser,  and  may  be  foreclosure  Suits.     Tbey,   however,    lliroiicb 

enforced  acalnat  tbe  same.  Ibeir  Counsel  appeared  in  and   conle'-leit  tde 

[No.  10.]  foreclosure  suiis.     They  alao  filed  a  bill  in  Ibe 

ArffuedOeL   10,   11.   ]8!>S.     Detided  Jan.  tt,  nature  of  a  cross  bill,     Litigntion  was  cnrritid 

J^*  on  for  some  years.     On  February  13.  1877,  the 

several  BuiiB  having  been  con Holi dated,  a  sjn;;le 

APPEAL   from  a   decree  of  the    Supreme  decree  wm  pnlered  forecloain;;  all  the  niorl- 

Courtoftbe  Dislricl  ot  Columbia,  affirm  giiyes.     Pending  Ibe  foreclosure  proci-edinpi, 

tag  a  decree  of  that  court,  dismissing  a  suit  ^a  nppeara  from  tbe  terma  of  tbe  decree,  tlie 

ta  equity  brought  by  Elijah  W,  Meddaueb  ((  receiver  had.  under  the  aulhoritv  of  tbe  courl, 

ol..  plainiilTa,   against   Nathaniel  Wilson,  de-  ispucr)  receiver's  certificates  to  the  smount  of 

fendant,  tocbarire  the  defendant  as  trustee  for  ;fS2-5,800, 

plainiifts,  of  897  shares  of  the  capital  stock  of  Xhe  principal  creditors  and  security  holder* 
tbe  Lake  auj«tior  Ship  Canal  Rajlway  A  Iron  „ere  J.  C.  Ayer  &  Co.,  J.  Boorman  Johnston 
Company,  Reversed,  and  case  remanded  with  &  co. ,  Theodore  M.  Davis  aa  receiver  of  the 
taslruciions  to  enter  a  decree  in  favor  of  Ihe  Ocean  National  Bank,  and  James  C.  Aver  and 
■  "  niH*  for  $23,440,  md_ adjudging  thai  sum  Qn.,„ge  c.  Richardson,  jointly.  Ceriain  Eng- 
lish capitalists  entered  into  negolialli>na  for 
the  purchase  of  tbe  property.  Don  tl.  Dick 
inson  was  scling  for  Ihe  corporaiion,  nod  in- 
Blatement  bj  Jrr.  Jvitiet  Br«w«i>i  (cresting  himself  to  bring  about  a  cloflng  of 
This  -waa  a  auit  brought  in  tbe  Supreme  ihelitigalinnand  a  saleof  the  properly  to  these 
CoiirtoftiicDiatricl  of  Columbia  by  the  ap-  English  capitalists.  On  September  24,  1876. 
pelUnts,  seeking  lo  charge  the  defendant  as  the  four  priocipal  creditors  above  named  en- 
inistee  for  Ibem  of  897  shares  of  the  capital  (gred  into  a  written  agreement  with  Dickinson. 
ttock  of  Ihe  Lake  Superior  Ship  Canal  Rail-  jn  which  the  amounia  which  each  creditor 
WSJ  4  Iron  Company.  The  hill  was  filed  was  willing  to  accept  were  named;  which  pro- 
Jane  8.  1831;  the  answer  September  13,  ISMl.  virted  that  the  parties  should  consent  to  a  de- 
Proofs  were  Inken.  and  on  April  5.  1S87,  a  de-  cne  of  "foreclosure,  and  an  order  for  Ibe[.1S6 
cree  was  entered  dismissing  the  bill,  which  ggie  of  the  morl^ged  property  ni  an  entirely; 
decree  was  affirmed  by  the  general  lerm  on  ,iia[  the  securities  should  all  be  deposited  with 
'  Wfn»-*.fnJ«ni<™„(nnd  hL-ni^nTia.;^ n/«ta(T  Messrs.  S.  G.  and  O.  C.  Ward,  with  iosinic- 
J^.fnZ7ofZto,J^t^^^  lions  to  deliver  them  to  Dickinson  on  hUmak- 
»au  bankrupt  la«K  duckatvcMfortlgn  coantrv  no  ">P  payment  of  Ibe  acgrepate  amounts  due  the 
tar  ■eiiDoteto8uirt«i  v.CrowDlDsfafeld.liItV.  creditor*  as  pruviued.  lAis  payment  to  be  In 
ttl  D.  8.  ^M 
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four  equal  pflrts  at  intcrvnls  of  sixty  days 
each — tbe  entire  coQtruct  being  conn*ll{ou<d 
upon  the  ability  lo  purcha'^e  the  piop;'i'ty 
named,  which  iDcliided  all  the  property  cov- 
ered by  the  inortga<;cs  and  certoiu  other  Innds 
and  stocks,  at  a  ^ross  price  not  exceed inir 
$2,250,000.  It  is  stated  that  there  was  on  the 
same  day  another  agreement  entered  into  be- 
tween Dickinson  and  the  owners  of  the  bal- 
ance of  the  property  for  its  purchase,  but  that 
agreement  is  not  in  evidence.  Also  on  the 
aame  day  a  contract  was  made  between  Dick- 
inson and  the  defendant,  by  which  Wilson 
agreed  to  nsMst  in  perfecting  the  title  to  the 
property  and  carrying  through  the  prior  airree 
ments,  and  which,  contemplating  that  by  the 
use  of  bonds  and  receiver's  certilicatcs  the 
entire  purchnse  might  be  mnde  at  a  sum  less 
tlian  that  named,  f2,250.000.  stipulated  th;it 
whatever  of  surplus  there  might  be  should  be 
paid  over  to  WiNon.  The  negotiations  for  the 
purchase  by  the  English  syndicate  were  con- 
tinued from  time  to  time,  but  for  reasons  not  dis- 
closed the  matter  was  never  consummated. 
Oa  February  27,  1877,  another  agreement  was 
prepared  for  execution  by  the  creditors  afore- 
said and  Don  M.  Dickinson  which  referring 
to  the  prior  agreements  and  also  to  the  fact  of  a 
decree  having  been  entered,  st'pulated  that 
the  securities  belonging  to  the  creditors  should 
be  placed  under  the  control  of  Albon  P.  Man, 
of  New  York,  and  tbe  defendant,  as  trustees: 
that  such  trustees  should  attend  the  foreclosure 
sale  or  sales,  and,  to  the  extent  of  the  means 
furnished  them  for  that  purpose,  bid  in  the 
property;  that  the  title  being  vested  in  them, 
they  should  organize  a  new  corporation  with 
a  capital  stock  of  $8,000,000,  to  which  cor- 
poration they  should  convey  the  property  they 
had  purchased:  that  the  corporation  shouhl. 
besides  issuing  the  $8,000,000  of  stock,  also 
issue  bonds  to  the  amount  of  $4,000,000, 
properly  secured  by  deed  of  trust,  which  stock 
and  bonds  and  deed  of  trust  should  be  deposited 
337  Jwiih  Drexel,  Morgan  &  Co.,  with  ♦direc- 
tions to  deliver  all  to  Don  M.  Dickinson,  or 
•uch  person  or  persons  as  he  should  designate, 
on  his  or  their  depositing  on  or  before  the  first 
day  of  June,  1877,  to  the  credit  of  the  said  trus- 
tees, the  sum  of  $1,886,251.40,  which  moneys 
the  trustees  were  to  dispose  of,  first,  in  paying 
the  expenses  of  tbe  sale,  purchase,  reconvey- 
ance, and  issue  of  certincutes  of  stock  aiid 
bonds  and  the  formation  of  tbe  corporation; 
second,  in  the  payment  of  any  moneys  that 
•hould  be  furnished  them  for  the  purpose  of 
enabling  theni  to  perfect  the  title  to  said  prop- 
erty; third,  in  the  payment  of  the  sums  due 
to  the  creditors  under  the  agreement  of  Sep- 
tember 24,  1875,  amounting  to  the  sum  of 
$1,296,103.41.  The  fourth  stipulation  in  ref- 
erence to  the  disposition  of  the  money  was  as 
follows: 

"Any  balance  remaining  in  the  hands  of  said 
trustees  shall  be  delivered  to  Nathaniel  Wilson. 
and  his  receipt  therefore  shall  be  a  full  dis- 
charge to  the  said  Albon  P.  Man,  of  all  liabil- 
ity therefor,  and  the  said  Nathaniel  Wilson 
•ball  not  be  liable  to  account  to  the  parties 
hereto,  or  any  of  them,  in  respect  to  the  moneys 
•o  paid  to  him  as  aforesaid,  and  upon  the  pay- 
ment of  said  moneys  to  said  Wilson  the  terms 


and  conditions  of  the  trust  hereby  created  shall 
be  considered  saiislied." 

It  was  further  provided  that  in  case  the 
sum  named  was  not  paid  on  or  before  June 
1,  1877,  Drexel,  Morgan  &  Co.  should  rede- 
liver to  tl'C  trustees  the  stocks,  t)onda,  and  se- 
curities deposited  with  them  by  the  tiustces, 
and  that  thereuj^on  the  said  trustees  should 
transfer  and  d  liver  to  Dickfus^on,  or  to  such 
person  or  persons  as  he  should  direct,  in 
wriiing,  one  full  tenth  part  of  the  stock  and 
bonds,  and  to  the  credilois,  in  such  UKumer  as 
tlicy  miiiht  in  writing  appoint  and  direct,  all 
the  residue  and  remainder  of  said  stock  and 
bonds.  That  agreement  was  signed  by  Man 
and  Wil?on,  who  accepted  the  trust  created  by 
the  inistrument,  and  airrecd  to  perform  its 
duties,  and  also  by  Diekiti'^on.  J.  Boormnn 
Johnston  &  Co.,  and  Theodore  M.  Davis  as  re- 
ceiver, but  not  by  the  Avers.  It  was,  there- 
fore not  a  fully  executed  agreement.  It  issig- 
niticant,  however,  as  expressive  of  the  intent 
of  ihe  parties  signing,  and  as  showing  the  le- 
lations  of  Wilson  lo  the  transaction.  But  on 
April  9,  1817,  two  contracts  were  entered  into, 
executed  by  *all  the  creditors  ahove  [•{.'S8 
named,  together  with  Albert  O.  Cook,  also  a 
creditor,  as  well  as  by  Dickinson,  Mann,  and 
Wilson,  the  first  of  which  contained  provisions 
for  the  disposition  of  the  monej's  in  case  Dick- 
inson should  make  the  payment  to  Dre.vel, 
Morgan  &  Co.,  similar  to  those  found  in  the 
contract  of  Feuruary  27,  the  siipulation  as  to 
the  payment  to  Wilson  being  in  these  words: 

**Fourth.  The  balance,  if  any,  remaiiung 
after  the  payments  aforesaid  shall  l)e  paid  to 
snd  retaiiicd  by  said  Nathaniel  Wil>on.  his 
personal  representatives  or  assigns,  discharged 
from  this  trust,  and  shall  be  held,  u.^^ed,  and 
disposed  of  by  him  or  them  without  accounta- 
bility therefore  to  the  parties  aforesaid  or  any 
of  them  by  reason  of  anything  herein." 

The  other  provided  that  if  Dickinson  should 
not  make  the  payment  at  the  time  specified  the 
trustees  should  lake  the  bonds  and  stock,  can- 
cel all  the  former,  and  issue  to  Dickinson  one 
tenth  of  the  shares,  and  then,  after  a  sale  of  a 
portion,  should  distribute  the  bahnce  as  fol- 
lows: To  the  creditors,  respee lively,  in  the 
proportion  which  the  sums  of  money  they 
would  have  received,  in  case  tbe  EuL'lish  sale 
bad  been  consummated,  bear  to  $1,693,311.74, 
and  to  Wilson  as  follows:  • 

"To  the  said  Nathaniel  Wilson,  his  person- 
al representatives  or  assigns,  the  same  propor- 
tion of  said  shares  remaining  as  aforesaid 
which  the  sum  of  three  hundred  and  ninety- 
five  thousand  dollars  is  of  one  million  six  hun- 
dred and  ninety-three  thousand  three  hundred 
and  eleven  dollars  and  seventy-four  cents. 
($I,n93,3ll.74)." 

The  agreement  contained  also  this  stipula- 
tion: 

**And  the  said  Wilson,  in  consideration  of 
the  interests  secured  to  him  by  the  said  indent- 
ure and  this  agreement,  doth  hereby  agree 
unto  and  with  the  said  parties  of  the  first  part, 
and  each  of  tliera,  that,  in  the  event  of  the 
purchase  of  said  property  by  said  trustees 
(Man  and  Wilson)  or  the  survivor  of  them,  he 
will  indemnify  said  parties  of  the  first  part, 
and  each  of  them,  against,  and  will   pay,  all 
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the  charges  and  expenses  of  said  trustees  (Man 
and  W  ilson)  and  tbeir  said  associates,  for  and  in 
mnd  about  the  execution  of  tlieir  said  trusts;  all 
lawful  charges  of  the  trustees  under  the  morl- 
3301  fjaijfsio  ♦foreclosure  whereof  said  prop- 
erty shall  be  sold:  the  taxable  costs  in  the  suits 
and  proceedings  for  foreclosure  of  said  mort- 
gages; the  charges  of  the  master  or  masters  in 
chancery,  or  other  officers,  in  or  for  the  sale  of 
said  property;  all  claims  or  demands  of  Alfred 
Russell  remaining  unpaid  for  services  and  ex- 
penses in  said  suits  or  proceedings,  and  for 
any  portion  or  interest  in  said  property  or  any 
shares  in  the  capital  stock  ot  said  proposed 
corporation."  • 

The  sale  of  the  property  was  duly  made  on 
May  11.  1877.  It  was  bid  in  by  Man  and  Wil- 
son; the  corporation  provided  for  was  duly 
orcanized  under  the  name  and  style  of  ibc  Lake 
Superior  Ship  Caual,  Kail  way  &  Iron  Com- 
pany; the  English  capitalists  failed  to  make 
the  purchase,  and  thereupon  the  stock  was  dis- 
tributed to  the  various  parties  as  named  in  the 
last  agreement  of  April  9,  1877. 

At  the  time  decree  was  prepared  and  sub- 
mitted to  the  court  for  approval  and  signature, 
the  circuit  judge  inquired  whether  provisiou 
had  liecn  made  for  the  compensation  of  the  as- 
signees and  their  counsel,  and  was  told  that 
satisfactory  arrangements  had  been  made  there- 
for. The  arrangements  which  had  beeu  made 
were  these:  Dickinson  represented  to  Med- 
daugh  &  Driggs  the  negotiations  which  wcie 

Cending  with  the  English  syndicate,  and  which 
e  was  sanguine  would  be  successful,  and  the 
fees  of  the  assignees  in  bankruptcy  having 
been  fixed  at  $i;5,000,  the  claim  for  which  was 
8ubs(>quently  transferred  to  plaiutifTs,  and  of 
their  counsel  at  $25,000,  Dickinson  agreed  to 
pay  those  sums  out  of  the  moneys  which  he 
should  receive  from  the  English  syndicate, 
when  and  if  the  sale  was  carried  through. 
And  this  was  the  agreement  which  was  pro- 
nounced by  the  plaint  ills  to  be  satisfactory. 
On  February  13,  the  day  after  the  signing  of 
the  decree,  he  wrote  to  Meddaugh  this  letter: 

"Detroit.  Mich.,  February  13.  1877. 
•'E.  W.  Meddaugh,  Esq.,  Detroit. 

"Dear  Sir:  1  attended  a  session  of  the  ref- 
eree's court  last  night  and  also  this  morning 
from  9  to  12  o'clock,  so  that  I  have  had  no 
time  before  to  write  you  on  the  ship  canal 
matter. 

340]  *"I  am  so  entirely  confident  that  I  can 
make  an  arrangement  by  which,  if  the  English 
negotiation  now  in  the  handsof  Averv  is  carried 
out,  tf'ot  I  can  pay  out  of  the  $2,350,000  the 
fees  of  Meddaugh  &  Driggs  and  of  the  assignees 
that  I  am  willingto  bind  myself  by  the  follow- 
ing statement : 

**If  the  English  negotiation  is  consummated, 
so  that  the  money  shall  be  paid  through  it  for 
the  propcTiy  and  for  the  discharge  of  the  syn- 
dicate indebtedness,  I  will  pay  from  it  to  you 
$38,000.00  as  and  for  fees  of  Meddaugh  & 
Driggs  and  of  Jerome  and  Beaman,  assignees. 

"Yours  vcrv  trnlv, 

"Don  M.  Dickinson." 

On  March  7,  Dickinson  wrote  to  Davis  this 
letter:  "March  7.  1877. 

••Thco.  M.  Davis,  Esq.,  20  Nassau  street,  New 

York. 

"Dear  Sir:    Please  have  the  napers  signed 
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by  Messrs.  Man  and  Wilson  and  forward  to  me 
at  your  earliest  convenience.  It  is  of  inipor- 
tunce  to  all  of  us.  as  Messers  M.  &  D.,  having 
learned  of  my  return  from  New  York,  are 
after  me  for  their  voucher. 

"I  wish  you  would  teh'graph  me  on  receipt 
of  this  when  you  will  send  it,  so  that  1  can 
show  them  the  telegram. 

"Yours  truly, 

"Don  M.  Dickinson. 
"Per  A." 

To  which  Davis  replied  as  follows: 

"New  York.  March  lOth.  1877. 
"Don  M.  Dickinson,  Esq.,  Detroit,  Mich. 

*'D'r  Sir:  Yours  of  the  7th  inst.  came  duly 
to  hand. 

"I  herewith  enclose  Wilson's  agreement 
duly  signed.  The  other  ngreement  has  been 
sJLrrH'd  by  Messrs.  J.  Boorman  Johnston  &  Co. 
nrul  mys'elf,  and  will  be  signed  by  the  Ayer 
party  hs  soon  as  a  guardian  is  appointed,  its 
provisions  having  been  approved  by  Judge 
Bonney. 

"Said  agreement  has  been  delivered  to  Wm. 
M.  Sebrey.  Yours  truly, 

"Theo.  M.  Davis." 

*The only  acreement  sianed  by  Wilson|341 
in  which  Meddaugh  &  Driggs  names  appear 
is  the  following: 

"Referring  to  the  extension  agreement  of  the 
of  the  'Dickinson  contract'  this  day  signed, 
and  under  which  Albon  P.  3Ian  and  myself 
are  appointed  trustees,  it  is  provided  therein 
that  certain  moneys  shall  be  paid  to  me  for 
which  I  shall  not  be  held  accountable  by  any 
party  to  said  agreement,  and  in  case  of  the 
success  of  what  is  known  as  the  English  nego- 
tiations referred  to  in  said  a^n-cnieui  and  of 
the  consequent  payment  of  tlie  money  there- 
under as  con  tempi;!  ted  thereby,  in  consider- 
ation that  said  Don  M.  Dickinson  has  or  does 
agree  to  pay  to  Messrs.  Meddaugh  &  Drigus, 
att'ys  of  Detroit,  as  anci  for  cash  and  expenses 
(by  them  and  their  clients  incurred  and  ex- 
penses) amounting  to  thiity  eight  thousand 
dollars,  I  do  agree  to  and  with  said  Dickinson 
to  pay  to  him  for  said  Meddaugh  &  Driirgs 
that  sum  out  of  said  money  so  to  be  received 
by  me  as  aforesaid. 

"Dated  February  27,  1877. 

"Nathaniel  Wilson." 

Mfisn.  Otto  Kirchner,  Georg^e  F. 
Edmunds  and  //.  II.   WtlU  for  appellants. 

Messrs.  W.  D.  Davidg^e  and  John  E. 
Parsons  for  appellee. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  argument  in  support  of  the  conclusion 
reached  below  is  a  simple  one,  and  may  be 
briefly  stated  thus:  The  only  promise  nuide  by 
the  defendant  looking  to  a  payment  to  Med- 
dau<;h  &  Driggs  was  conditioned  on  a  side  to 
the  English  syndicate;  that  failed,  and,  there- 
fore, the  promise  failed.  The  promise  made  by 
him  in  the  second  of  the  two  ♦agreements  [i$ 4  3 
of  April  9,  1877— that  agreement  under  which 
the  matter  was  finally  disposed  of — s|)ecitied 
certain  pavments,  but  among  them  was  none  to 
the  plaintriTs.  In  other  words,  he  received  the 
stock  transferred  to  him  burdened  with  cer- 
tain express   trusts;    the  plaintiffs  were   not 
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Domed  as  benefidurics  lliertiu.  and,  therefore, 
tbey  can  claim  notbiug  by  virtue  of  ud}'  ex- 
press promise.  In  the  foreclosure  suits  their 
services  were  aotagonistic  to  the  ioterests  of 
the  mortgage  creditors,  the  parties  to  the  agree- 
ments with  Wilson.  Nothing  was  charged 
tipiiiist  the  property  in  their  behalf  in  those 
huits.  The  mortgagees  were  under  no  obi  ga- 
tions  to  them,  because  in  that  litigation  they 
represented  adverse  interests.  Thus,  neither 
by  express  decree  nor  upon  any  principle  of 
equity  was  the  property,  when  purchased  for 
the  iK'Ucfitof  the  mortgages,  burdened  with  a 
flmrge  in  their  favor.  Hence,  not  only  was 
Wilson  under  no  express  promise  to  or  for 
them  upon  which  an  action  at  law  would  lie, 
but  also  he  received  the  stock  free  from  any 
express  or  implied  burdens  in  their  favor. 
There  was  no  trust  attached  to  the  property 
which  they  could  enforce. 

While  this  reasoning  is  direct  and  clear, 
there  arc  considerations  many  and  persunsive 
which  show  that  equity  will  not  be  satisfied, 
nor  will  justice  be  done,  unless  and  until  the 
plaintifTb  are  admitted  to  a  share  in  the  stock 
transferred  to  the  defendants.  And  first  must 
1)6  considered  the  situation  of  the  parties  at  the 
lime  the  decree  was  entered.  The  mortgagor 
had  been  thrown  into  bankruptcy,  and  Bea- 
raan  and  Jerome  ap|>ointed  as  assignees.  As 
such  assignees  they  represented  not  merely  the 
mortgage  creditors,  but  all  the  creditors  and 
all  the  stockholders  in  the  company.  It  was 
DO  single  interest  which  was  committed  to  their 
care,  but  it  was  their  duty  ns  assignees  to  look 
after  the  interests  of  all  havinir  claims  upon 
the  property.  Acting  in  good  faith,  as  it  must 
lie  supposed  that  they  did,  they  conceived  it 
their  duty  to  defend  the  foreclosure  suits  and 
to  file  across  bill  looking  to  the  administration 
of  the  entire  assets  of  the  corporation.  Their 
services  in  this  respect  not  being  to  any  party  or 
parties  but  in  respect  to  the  property  itself,  and 
343]  to  *secure  its  proper  application  amonir 
all  parties  interested,  it  is  clearly  in  accordance 
with  settled  rules  of  equity  jurisprudence,  as 
well  as  with  the  practice  in  bankruptcy  pro- 
cecnlings,  that  compensation  for  their  services, 
including  the  pay  of  their  counsel,  should  be 
made  a  direct  charge  upon  the  property,  and 
a  charge  prior  in  right  to  the  claims  of  credit- 
ors or  stockholders.  "  It  is  a  general  piincipJe 
that  a  trust  estate  must  bear  the  expenses  of 
its  administration."  International  Imp.  Fund 
Trustees  v.  Greenmigh,  105  U.  S.  527.  532  (26: 
1157,  1160).  It  is  true  that  ordinarily  the  as- 
signees in  bankruptcy  have  possession  of  the 
property,  and  such  possession  adds  to  their 
cares  as  well  as  to  their  compensation.  In  this 
case  they  did  not  have  possession,  the  prop<>r- 
ty  being  already  in  the  custody  of  the  court 
through  its  receiver.  But  the  lack  of  posses- 
sion did  not  relieve  them  from  all  duty,  nor 
destroy  their  right  to  compensation.  The  duty 
of  looking  out  for  the  interests  of  all  was  as 
pronounced  as  though  they  bad  the  actual  pos- 
session, and  the  lack  of  possc^^sion  was  only  to 
be  considered  in  determining  the  amount  of 
compensation. 

It  was  in  this  situation  of  thinirs  that  a  de- 
cree was  entered  for  the  foreclosure  and  sale 
of  the  properties  withoutany  express  provision 
for  their  compensation.     This  decree  was  en- 


tered  in  pursuance  of  negotiations  which  had 
been  for  some  time  pendmg  between  the  cred- 
itors and  the  representative  of  the  corporation 
and  its  stockholders,  in  which  the  amount  that 
the  creditors  would  tiike  in  cash  was  acreed 
upon,  and  out  of  the  dilTerence  between  that 
sum  and  the  amount  which  such  representative 
was  hoping  to  obtain  from  a  proposed   pur- 
chaser were  to  be  paid  all  the  expenses  of  the 
litigation.     The  representative  was  sanguine 
of  the  success  of  his  proposed  sale.     The  plain- 
tiffs were  doubtless  affected   with  his  confi- 
dence, and  so  accepted  his  promise  to  pay  their 
compensation  out  of  the  moneys  received  from 
that  purchaser,  and  waived  any  incorporation 
of  an  exi)res8  provision  therefor  into  the  termsof 
the  decree.     But  while,  as  it  seems,  they  wc  re 
unduly  sanguine,  is  it  for  a  moment  to  be  sup- 
posed that  they  were  intending  to  donate  their 
services  in  case  the  proposed  sale  should  not  be 
accomplished,  or  that  the  ^creditors  or  [344 
defendant  understood  that  they  so  intended? 
The  question  carries  its  own  answer.     The  case 
is  not  such  as  would  arise  if  these  plaintiffs 
had  accepted  an  absolute  promise  from  Dick- 
inson or  defendant  in  lieu  of  a  charge  upon  the 
property  provided  in  the  decree.      If,  for  in- 
stance, either  bad  promised  them  absolutely  to 
pay  the  $38,000,  it  might  have  been   art;ued 
that  they  wholly  waived  any  right  to  look  to 
the  property;  were  willing  that  provision  for 
a  charge  thereon  should  be  omitted  from  the 
decree,  and  were  content  to  take  the  responsi- 
bility of  such  promisor.     But  here  the  promise 
was  only  a  conditional  one,  that,  if  a  proposed 
sale  was  accomplished,  out  of  its  |)roceeds  pay- 
ment should  be  made.     Evidently,  contidence 
in  the  accomplishment  of  the  proposed  sale  was 
so  great  that  it  was  deemed  unnecessary  to  pro- 
vide for  the  contingency  of  its  failure.     But 
the  unexpected  did  happen.     The  sale  failed. 
But  their  equitable  right  to  have  their  charges 
paid  out  of  the  proceeds  of  the  properly  did 
not  cease.     They  would  have  been  entitled  at 
any  time  before  the  final  consummation  of  the 
foreclosure  proceedings  to  have  had  the  decree 
moditied,  or  an   order  entered  making  their 
fees  a  charge  upon  the  property.     These  mort- 
gage creditors  and  the  defendant  knew  of  the 
existence  of  the  claims  of  the  plaintiffs,  and  the 
amount  thereof,  and  must  as  a  matter  of  law 
be  presumed   to  have  known  that  they  were 
properly  charges    against    the   property,  and 
could,  if  need  l)e,  by  express  order  be  made  a 
prior  lien  thereon.     In  this  situation  the  trust- 
ees named  in  the  creditors*  agreement,  one  of 
wliom  was  the  defendant,  become  the   pur- 
chasers of  the  property.     They  purchase  it  at 
the  master's  sale,  knowing  that  these  charges 
of   plaintiffs,  rightfully  existing  against   the 
property,  were  only  conditionally  provided  for. 
If   the  condition  happened,  nnd  the  contem- 
plated sale  to  the  English  syndicate  was  made, 
then  defendant,  out  of  the  moneys  that  would 
cr)me  into  bis  hands,  would  pay  their  charges. 
This  he  had  expressly  covenanted  to  do.^  ^  If 
the   property  was  bought  and   the  condition 
never   happened,  can   it  be  that  he   look  the 
properly  free  in   equity  from  the  burden  of 
such  charges? 

♦Suppose  that  the  case  was  relieved  [345 
from  the  embarrassment  of  contlirting  testimo- 
ny, and  that  the  facts  as  claimed  by  the  defend- 
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ant  were  free  from  dispute.  The  decree  was  eo- 
tered  witbout  any  provision  fortbe  pa.vmeutof 
fees  of  the  assignees  or  their  counsel,  such 
(imission  being  upon  the  conditional  proiiiise 
of  Dickinson  and  the  defendant.  Suppose 
that  thereafier,  and  before  the  sale  under  the 
decree,  the  creditors,  the  defendant,  an<l  Dick- 
inson, finding  that  the  negotiations  with  the 
English  syndicate  were  going  to  fail,  ngreed 
and  determined  to  say  noihini;  to  the  plaintifl's 
about  such  failure,  to  let  the  decree  stand  with- 
out any  provision  for  their  compensation,  to 
purchase  the  pro|H*rty  in  the  same  way  that 
purchase  had  theretofore  been  coutcmplate(i, 
and  then  to  divide  it  among  themselves  with- 
out making  any  provision  for  the  plaintiffs, 
and  that  all  this  wus  carried  into  elTect,  the 
plaintiffs  being  ignorant  of  the  changed  condi- 
tion of  affairs  and  the  altered  purposes  until 
after  the  stock  had  been  clistributed — can  it  be 
laid  that  under  such  circumstances  equity 
would  be  powerless  to  interfere,  that  it  the 
plaintiffs  were  willing  to  trust  the  matter  of 
their  compensation  to  the  conditional  promise, 
ibe  parlies  who  made  it  and  the  parties  inter* 
esied  in  the  property  could,  upon  the  failure 
of  that  condition,  ignore  their  claims  for  com- 
pensation and  secure  a  title  to  the  property  dis- 
charged of  all  liability  to  them?  If  that  be  so, 
it  would  seem  that  equity  lies  under  the  im- 
putation of  sometimes  prefeirinu  the  form  to 
the  substance  of  things.  Suppose  that  the  sec- 
ond of  the  agreements  of  April  0  had  never 
been  signed,  and  that  the  creditors  (sharing  in 
the  confidence  apparently  possessed  by  Dick- 
inson and  the  plaintiffs  in  the  successful  car- 
rying through  of  the  pending  negotiations)  had 
stipulated  for  the  purchase  of  this  property  by 
>lan  and  A^'ilson,  and  the  disposition  of  it  only 
through  the  means  of  the  proposed  sale  to  the 
EngltFh  syndicate,  and  that,  thereafter,  such 
proposed  sale  had  foiled  of  accomplishment, 
can  it  be  doubted  that  Man  and  Wilson  would 
bold  the  title  in  trust  for  their  benefit,  and  for 
each  of  them  according  to  his  proportionate 
interest?  Could  they  suy,  we  took  this  piop- 
erty  with  an  express  promise  to  dispose  of  it  in 
a  certain  way,  and  because  that  way  has  failed 
d4rO]  *we  hold  it  discharged  of  all  liability? 
Is  (he  rule  any  different  when  these  plaintiffs, 
who  had  a  claim  of  equal  equity  against  the 
property,  come  into  court,  and  say  that  the 
condition  expressly  provided  for  has  failed? 
Have  they  not  the  same  ri^ht  to  be  recognized 
and  paid  out  of  the  property?  It  is  a  cardinal 
rule  of  equity  that  it  assumes  thnt  that  is  done 
which  ou^ht  to  k>e  done;  that  it  looks  rather 
at  the  substance  of  rights  than  at  the  forms  of 
pioeecdings.  Unquestionably  when  Man  and 
Wilson,  the  trustees,  purchased  at  the  ma^^ter's 
tale — the  time  for  the  completion  of  the  pro- 
posed sale  to  the  English  syndicate  not  having 
then  expired  — they  took  the  property  burdened 
with  an  implied  obligation  to  the  plaintiffs. 
It  was  to  be  satisfied  by  the  payment  of  money 
if  the  contemplated  sale  was  carried  through. 
This  promise  of  Dickinson  and  the  defendant 
to  the  plaintiffs  was  not  a  donation,  a  mere 
fratuity,  something  done  out  of  the  abundant 
Kindliness  of  their  hearts,  but  it  was  in  dis- 
cbarge of  an  obligation  equitably  resting  upon 
the  property,  and  to  relieve  it  from  the  burden 
thereof. 
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This  is  not  the  case  of  a  stranger  making  a 
purchase,  who  might  be  justified  in  relying  on 
what  appeared  upon  the  face  of  the  record,  and 
upon  a  purchase  take  the  property  free  from 
all  ]ia))iliiies.  For  here  the  decree  of  the 
court,  and  the  sale  in  pursuance  thereof,  were 
bui  steps  in  the  schemes  originated  by  the 
creditors  with  Dickinson  and  the  defendant  for 
the  purpose  of  securing  to  themselves  an  ab- 
solute title,  and  one  free  from  burdens. 

But  what  was  really  the  understanding  ani 
intent  of  the  parties,  and  especially  of  the  ue- 
fen(iant?    This  is  his  testimony: 

"Mr.  Dickinson  said  to  me  that  it  might  be 
necessary  in  onllT  to  effect  a  sale  to  pay  sonif 
money  to  Meddaugh  &  Driggs,  the  attorney^ 
for  the  assi^noes  in  bankruptcy,  and  to  the 
assiirnces  in  bankruptcy,  for  their  fees  and  ex- 
penses, which  had  been  considerable,  so  that 
he  might  have  to  provide  for  them  for  the  ex- 
penses and  costs.  Whether  anything  was  said 
about  fees  as  fees  I  do  not  recollect.  He  said 
if  the  money  came  into  my  hands,  as  it  was 
anticipated  it  might,  I  could  *very  well  [847 
afford  to  pay  him  whatever  he  haa  to  pay  them. 
I  at  first  objected,  and  something  was  said  con- 
cerning the  amount  which  he  would  have  to 
pay,  and  concerning  the  amount  of  their  costs 
and  expenses,  and  finally  the  sum  of  $38,000 
was  mentioned  as  being  the  amount  of  the 
costs  and  expenses  of  all  the  parties,  the  as- 
signees, and  the  attorneys  of  the  assignees, 
which  was  as  much  as  he  expected  in  any 
event  to  l)c  called  upon  to  pay,  and  immedi- 
ately afterwards  the  same  representations  and 
statements  were  made  by  Mr.  Theodore  M. 
Davis  in  the  same  room,  and.  I  think  at  the 
same  lime.  It  was  in  New  York;  and  then  I 
said  that  I  would  agree,  if  the  English  nego- 
tiations went  tlirou<!h  and  the  money  secured 
by  the  agreement  was  paid  to  me.  that  out  of 
that  money  I  would  pay  to  him  whatever  he 
had  agreed  or  should  a^ree,  or  might  have  to 
pay  to  Meddaugh  &  Driggs  and  the  assignees 
in  bankruptcy  for  expenses  and  costs  to  the 
extent  of  $I]8,000.  I  do  not  recollect  that  any- 
thing: was  said  about  fees.'* 

This  shows  that  the  defendant,  at  the  com- 
mencement, understood  that  this  $:j8,000  was 
part  of  the  costs  and  expenses  of  the  litigation 
then  pendinij. 

The  description  of  the  claim  as  costs  and  ex- 
penses and  not  as  fees  is  significant.  It  inter- 
prets the  meaning  of  Wilson's  express  stipula- 
tion in  the  second  of  the  two  contracts  of 
April  9,  1877.  for  he  stipulates  to  pay  "the 
taxable  costs  in  the  suits  and  proceedinus  for 
foreclosure  of  said  mortgages;"  not  the  taxed, 
but  the  taxable  costs.  Strictly  speaking,  that 
which  is  allowed  to  trustees  and  counsel,  aa 
compensation  for  their  services,  is  not  a  part  of 
the  taxable  costs,  and.  ordinarily,  those  sums 
which  they  pay  out  for  their  personal  i  xixjnses 
and  other  costs  of  the  trial  are  included  i\ith 
their  compensation  in  a  gross  allowance.  And 
yet  the  money  which  they  pay  out  for  such 
costs  and  expenses  may,  if  separately  stated 
and  charged,  be  not  inaptly  called  part  of  the 
taxable  costs.  If  this  were  the  only  matter 
throwing  light  upon  the  understanding  of  the 
parties,  it  might  be  said  that  this  was  a  mere 
refinement  as  to  the  meaning  of  words,  but 
immediately  following  the  stipulation  t^l^ix^ 
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to  is  this  languap^e:  **Neither  of  said  parties  of 
the  first  or  second  parts  shall  by  reason  of  any - 
34H]  thing  *hereiu  l)c  personally  liable  for  or 
OD  account  of  any  moneys  procured,  advanced, 
or  used  by  said  trustees  in  the  purchase  of  said 
property,  nor  for  any  expenses  or  charges  in 
or  for  the  execution  of  the  trust  herein  created." 

The  trust  herein  created,  as  shown  by  the 
previous  language  of  the  agreement,  and  that 
made  c<>ntemporaneousW  with  it,  was  the  pur- 
chase by  the  tiustees.  &Ian  and  Wilson,  oi  all 
the  properly,  the  securing  of  a  perfect  title, 
tijc  creation  of  a  corporation,  the  conveyance 
to  it  of  the  property  thus  purchased,  and  the 
distribution  of  the  stock,  or,  as  the  duty  was 
expressed  in  the  agreement — 

"First.  To  the  payment  of  the  expenses 
and  charges  of  said  bhIc  and  purchase  of  said 
property,  the  establishment  of  said  corpora- 
lion,  and  the  execution  by  said  Man  and  Wil- 
son and  their  said  associates  of  the  trusts  here- 
by created. 

"Second.  To  the  repayment  of  any  moneys 
by  said  trustees  procured  or  advanced  and 
used  in  the  purchase  of  and  payment  for  said 

Eroperty  to  the  extent  authorized  and  limited 
y  said  agreement  of  even  date  herewith." 
"  To  the  payment  of  the  ex|H:nses  and 
charges  of  said  sale  and  purchase  of  said  prop- 
erly." This  means,  of  course,  all  the  expenses 
anci  charges.  All  the  express  liens  had  passed 
into  the  foreclosure  decree,  and  had  been  pro- 
vided for  ID  the  agreement  by  specific  appro- 
priations of  stock;  and  the  scope  of  the  ereneral 
language  here  used  was  obviously  to  cast  upon 
Man  &  Wilson,  as  trustees,  the  duty  and  the 
burden  of  removing  every  charge  or  incum- 
brance which  in  law  or  equity  could,  as  a  con- 
sequence of  the  legal  proceedings  rest  upon 
the  property.  Such  duty  and  burden  passed, 
by  the  clear  language  of  the  agreement,  from 
Wan  and  Wilson  to  Wilson,  as  the  recipient  of 
the  residuum  of  the  stock. 

The  parties  of  the  first  and  second  part  were 
respectively  the  creditors  named,  and  Dickin- 
son. Upon  them,  by  the  provision  alwve 
quoted,  none  of  the  exjienses  or  charges  of  the 
execution  of  the  trust  were  to  fall.  Necessnrily 
it  follows  that  whatever  had  to  be  paid  was  to 
be  paid  by  Wilson,  and  out  of  the  stock  which 
was  coming  to  him  as  his  portion.  Nor  is  this 
strange.  The  sums  which  the  creditors  were  to 
34?>|receive,  whether *in  cash  or  in  stock,  by 
one  or  the  other  of  the  agreements,  were  for  se- 
curities of  the  old  corporation,  whose  form  and 
amount  were  specified,  and  which  were  to  be 
surrendered  by  them  to  the  trustees,  Man  and 
Wilson.  In  other  words,  they  agreed  to  re- 
ceive a  certain  specified  sum  for  the  securities 
which  they  turned  in,  and  the  figuring  as  to 
the  amount  was.  in  most  cases,  carried  to  the 
very  cent.  While  the  consideration  for  the  one 
tenth  transferred  to  Dickinson  is  not  in  terms 
expressed  on  the  face  of  these  contracts,  it 
clearly  appears  from  the  testimony  that  it  was 
the  services  rendered  by  him  in  bringing  the 
litigation  to  a  close,  the  equity  of  redemption 
belonging  to  the  mortgagor  corporation,  and 
the  satisfaction  of  claims  in  behalf  of  .some  of 
the  stockholders.  As  for  Wilson,  there  was 
DO  specitic  statement  in  detail  as  to  items  and 
amounts  of  all  the  consideration  for  the  money 
or  stock  U>  be  paid   to  him.     Evidently  the 
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odds  and  ends  of  closing  out  this  transaction 
were  to  be  thrown  upon  him.  Dickinson  and 
the  creditors  were  to  have  so  mucli  stock  aliso- 
lutely;  he  was  to  take  the  remainder,  pay  out 
of  it  or  its  proceeds  all  that  had  to  be  paid,  to 
perfect  the  title  and  remove  all  charges  and 
incumbrances  upon  the  property,  and  the  bal- 
ance was  compensation  for  his  services  and 
ri.sk.  So  the  stipulation  was  that  Dickinson 
and  the  creditors  should  be  liable  for  nothing, 
and  as  the  scheme  involved  the  entire  settle- 
ment of  the  affairs  of  the  corporation  it  follows 
that  Wilson  was  the  party  upon  whom  the 
residuary  burden  was  cast.  It  is  not  strange, 
therefore,  that  the  witnesses,  speaking  from 
memory  as  to  what  took  place  in  the  various 
negotiations,  do  not  agree  as  to  the  items  com- 
posing this  residuum.  It  is  not  to  be  wondered 
that  all  the  items  were  not  named,  or  the 
amounts  fixed,  and, hence, naturally  arises  some 
contradiction  in  the  testimony  as  to  what  was 
said  and  understood  between  the  parties.  The 
parties  all  looked  to  the  defendant  as  the  one 
to  relieve  them  of  all  liability.  He  was,  as 
may  be  said,  the  residuary  legatee  of  all  the 
burdens  and  expenses. 

With  reference  to  the  obligations  assumed 
by  him  in  case  the  sale  to  the  English  syndi- 
cate was  carried  through,  when  asked  what 
was  to  become  of  the  balance  that  would  re- 
main *in  his  hands  after  paying  the  [350 
creditors,  and  whether  it  was  intended  as  a  gift 
or  otherwise,  he  testified: 

'*Out  of  that  balance,  whatever  it  was,  I 
was  to  pay  for  receiver's  certificates,  for  bonds, 
for  trustees'  commissions.  I  was  to  pay  coun- 
sel fees  to  Alfred  Russell,  whatever  they  might 
be.  and  I  was  to  pay  $38,000  under  and  in 
pursuance  of  the  agreement  I  had  made  with 
Dickinson  of  February  27,  1877,  in  reference 
to  his  obligation  to  Meddaugh  &  Driggs. 
Whatever  was  left  was  for  my  own  compensa- 
tion." 

And  further,  with  reference  to  the  same 
matter,  appear  these  questions  and  answers — 

"Q.  In  case  there  was  a  deficiency  and  the 
balance  which  was  expected  to  remain  appli- 
cable to  that  purpose  should  not  be  sulfieient 
to  pay  and  discharge  the  whole  amount  of  all 
of  the  several  claims  so  provided  for,  by  whom 
was  the  remainder  to  be  paid? 

**A.  By  myself.  That  was  a  responsibility 
and  risk  that  I  assumed. 

"Q.  If  there  should  turn  out  to  be  an  unex- 
pended remainder  of  said  balance  after  the  dis- 
charge of  all  of  said  claims,  what  were  you  to  do 
with  such  balance;  was  it  to  be  kept  by  you 
for  your  own  benefit,  or  to  whom  was  it  to  go? 

•*lt  was  to  be  my  own,  for  my  own  benefit." 

It  is  admitted  that  the  written  stipulation  in 
the  iMst  contract  did  not  express  all  that  he 
agreed  to  do  in  consideration  of  the  stock 
transferred  to  him.  Thus  he  testifies,  referring 
to  that  contract : 

•'A.  I  have  stated  what  my  liability  was  un- 
der that  contract,  and  there  were  things  un- 
doubtedly to  be  provided  for  not  specifically 
mentioned  in  that  contract.  For  instance,  no 
mention  is  made  of  receiver's  certificates,  or  of 
bonds,  or  of  slock.  The  trustees'  commissions 
were  provided  for,  I  think;  and  there  was  no 
mention  of  my  compensation." 

And  again: 
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"A.  There  was  do  other  written  ajrreemeot 
to  ^hich  1  was  a  patty,  but  it  was  uDderstood 
that  I  was  to  pay  or  take  care  of  certain  bonds 
and  receiver's  certificates  and  the  claims  that  I 
mifi  1  ]  *have  enumerated.  The  charges  of  the 
trustees  and  compensation  to  them  were  pro- 
vided for  in  the  agreement." 

And  when  asked  between  whom  was  that 
tinderstandiDg  and  when  was  it  made,  he  an- 
swered: 

•'A.  It  was  made  before  the  agreement  of 
April  91  h,  and  was  between  the  members  of 
the  syndicate,  Mr.  Davis  individually,  and  my- 
self/' 

The  written  promise  was,  therefore,  by  bis 
own  admission  not  the  full  measure  of  his  ob- 
ligations. 

In  1880  there  was  a  Congressional  investicra- 
tion,  having  reference  mainly  to  the  transac- 
tioDfl  of  Davis,  as  receiver  of  the  Ocean  Na- 
tional Bank.  On  that  investigation  the  de- 
fendant was  s  witness,  and  testified  as  follows: 

"As  against  the  stock  still  in  my  hands  there 
are  outstanding  claims — at  least  one,  and  per- 
haps more — on  the  part  of  persons  who  claim 
that  (hey  were  employed  by  the  syndicate  and 
that  money  is  due  to  them,  and  that  they  are 
to  look  to  me  for  it.  One  claim  is  made  by 
Meddangh  &  Dritrgs,  who  were  counsel  in  the 
bankruptcy  proceedings.  They  claim  to  be 
entitled  to  $84,000  ($38,000)  for  their  profes- 
sional services,  and  they  have  threatened  to 
bring  suit  against  me  for  it.  I  do  not  tliink 
tbey  are  entitled  to  that  under  the  agreement 
that  was  miide  with  them,  but  if  tlicre  wasuny 
liability  to  them  under  that  agrrement  with 
them  which  I  signed  I  am  the  peiS'm  on  ^  hom 
it  rests.  It  was  for  the  purpose  of  providing 
for  these  contingencies  that  this  amount  was 
fixed  in  the  way  it  was." 

And  again,  responding  to  this  question: 

"Q.  Out  of  that  $395,000  I  understand  that 
you  were  to  pay  the  expenses  of  litigation,  and 
wh.'itever  money  was  due  Mr.  Uubsell  under 
his  agreement  with  those  people?" 

lie  answered,  "Yes,  sir." 

And  still  agsin.  when  asked  for  what  he  re- 
ceived the  stock,  after  naming  some  things,  he 
said:  *'In  addition  to  which  was  the  liability 
that  I  came  under  to  pay  all  the  charges  that 
any  one  had  against  this  syndicate,  as  it  has 
been  called."  Could  language  be  used  to  more 
clearly  afiirra  that  his  agreement  was,  as  he 
understood  it,  to  pay  among  others  this  claim 
352]  of  *plainii[rs,  which,  as  we  have  seen, 
was  equitably  a  charge  upon  the  pro):)erty,  and 
of  course,  therefore,  against  the  syndicate? 

Another  matter:  In  the  spring  of  1878,  Al- 
fred Russell,  whose  name  appears  in  the  stipu- 
lation signed  by  the  defendant,  not  having 
received  the  payment  which  he  expected, 
pre|>ared  to  commence  a  suit  against  defendant. 
The  latter  was  advised  of  this  fact,  and  on 
April  1,  1878,  he  wrote  to  him  a  letter,  con- 
taining this  statement: 

"  My  obligation,  as  I  understand  it,  is  to  pay 
to  you  whatever  stock  you  are  entitled  to  un- 
der any  agR'ement  that  you  may  have  with  the 
ao-called  syndicate.  You  and  Mr.  Davis  do 
not  agree  as  to  what  that  agreement  was.  I 
have  no  knowledge  of  It  except  as  I  learn  of  it 
from  others.  One  thing,  I  believe,  is  admit- 
ted, and  that  is  if  the  English  negotiations  had 
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gone  througl),  of  the  $587,907,  which  was  to 
come  into  my  hands.  $50,000  was  to  be  paid 
to  you  in  cash.  The  Entrlish  negotiations  did 
not  go  through,  and  no  $587,967  came  to  me. 
Instead  of  that,  the  conditions  of  the  agree- 
ment of  April  9,  1877,  take  its  place.  Instead 
of  $587,9«7.  I  am  to  receive  $395,000,  or  so 
much  of  the  capital  stock  as  is  the  proportion 
between  that  sum  and  $1,600,000— that  is  to 
say  I  now  have  $395,000  lo  pay  to  the  same 
persons  who  were  to  have  been  paid  $587,967. 

Are  you  entitled  to  receive  precisely  the 
same  sum  or  amount  of  stock  as  if  I  had 
$587,967,  or  should  you  submit  to  a  pro  rata 
reduction,  just  as  I  and  every  one  interested  in 
the  fund  will  submit  to?  My  own  opinion  is  that 
you  are  fairly  entitled  to  the  same  pro|>ortion  of 
the  $395,000  that  you  were  to  receive  of  the 
587  M,  and  should  unhesitatingly  say  that  such 
was  your  just  due.  If  you  were  to  receive  the 
sum  which  I  have  already  mentioned.  I  would 
not  hesitate,  on  my  own  responsibility  and 
without  the  approval  of  any  of  the  syndicate, 
to  make  a  declaration  of  trust  in  your  favor  to 
the  effect  that  you  are  entitled  to  the  same  pro- 
portion of  the  stock  which  I  received  as  you 
were  to  receive  under  the  original  agreement — 
that  is  to  say,  your  shsre  in  the  whole  cat>ital 
stock  is  diminished  in  the  rate  that  587  M 
has  to  895  M.  This  would  easily  be  expressed 
in  figures." 

^Herein  is  an  express  declaration,  made[353 
within  a  year  of  the  signing  of  the  last  agree* 
ment,  that  out  of  the  stock  received  under  that 
agreement  he  was  to  pay  the  same  persons  who 
were  to  receive  payment  out  of  the  moneys 
which  he  would  have  received  under  the  first 
agreement,  and  an  argument  therefrom  that,  as 
he  was  to  receive  under  the  latter  aureemeni  less 
than  under  the  former,  the  parties  to  receive 
payment  should  proportionately  scale  down  the 
amounts  they  should  be  sutisiled  wit>i. 

In  the  hill  filed  by  Uusseli  was  a  copy  of  a 
memorandum,  which  he  alleged  had  been 
made  by  Davis,  the  receiver  of  the  Ocean  Na- 
tional Bank,  who  was  clearly,  as  shown  hv  the 
testin)ony,  a  leading  spirit  in  the  negotiations, 
as  follows: 

"100  bonds  and  10  certificates..  $30,699  09| 

Int.  acc't  since  Jan.  1,  1871. and 
certificates  since  May  8,  1874. 
other  interests  equal  cost  of.     24,470  79^ 

Int.  on  50  bonds  am't  to  prin. 
cost    12,844  681 

20  certificates  12,186.16  call,  to- 
tal for  both 70,000  00 

Certificates  par  10;?,  etc 76,000  00 

Bal.  certificates  and  int..  int.lO;if    03, 700  00 

Man  trustee  Ilubbell 10,500  00 

Frost,  Sutheriand,  Birdseye  & 
McCarter,  $5,000  each 20,000  00 

Over 170.200  00 

Forward 170,200  00 

Russell 50,000  00 

Davis 115,000  00 

Meddangh  &  Driggs 88.000  00 

Sundiies,  including  said  Wilson  21 ,800  00 

Total $395,000  00*' 

On  August  2,  1878,  the  defendant  wrote  this 
letter: 
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*•  Mv  Dear  Mr.  Kiisscll: 

"In  the  mcmoiuDdum  referred  to  in  your  bill 
a  sum  appears  wLicb  is  to  be  paid  toMedduiisb 
A  Driirgs,  and  which  makis  up  iu  part  the  805 
M  which  was  to  have  been  paid  to  me.  I  have 
354]  *rec'd  and  now  enclose  a  copy  obtained 
from  Mr.  Dickinson  of  my  agreement  with 
Meddauah  &  D.,  from  which  you  will  see  that 
I  was  to  pay  them  only  in  the  event  of  the  suc- 
cess of  the  English  negotiations  and  the  pay- 
ment to  me  of  the  cash.  I  send  you  this  to 
show  that  the  mem.  could  not  have  been  in- 
tended to  definitely  fix  the  dii^position  of  the 
stock  that  was  to  be  issued  to  me.  If  that  mem. 
Is  conclusive  then  M.  &  D.  have  a  right  to  a  por- 
tion of  the  stock  which  I  hold,  and  that  liability 
I  can  never  admit,  because  I  never  assumed  it. 
I  am  willing  to  pay  and  to  act  upon  the  asser- 
tion of  your  right  to  so  much  of  the  stock  in 
my  hands  as  I  designated  in  a  former  letter. 
Have  you  anything  to  offer  or  suggest  as  to  a 
method  of  settlement?  Will  you  state  (abate) 
anything  of  your  first  demand?  I  am  very 
anxious  that  you  should  have  your  stock  with- 
out any  delay.  Delay  may  be  injurious  to 
both.  .  .  .  Write  to  mc  at  your  convenience. 
Let  us  make  an  effort  at  adjustment  before  it 
is  too  late." 

Do  not  these  letters  tend  to  show  that  the 
claim  now  made  that  plaintiffs  were  not  to  be 
compensated  out  of  the  stock  transferred  un- 
der the  last  agreement  to  defendant  was  an  af- 
terthought, springing  from  the  fact  that  the  de- 
fendant had  noticed,  or  had  bis  attention  called 
to,  the  omission  of  their  names  in  the  stipula- 
tion in  that  agreement?  How  easily  that  ihe 
defendant  would  be  led  to  such  a  conclusion ! 
His  obligation  was  expressly  to  the  creditor's 
syndicate  (so-called)  and  Dickinson.  His  prom- 
ise was  to  save  them  harmless.  Whatever  debt 
rested  against  the  property,  or  could  be  made 
a  personal  obligation  of  theirs,  growing  out  of 
the  transaction,  he  was  to  discharge.  The  less 
be  bad  to  pay  in  this  direction  the  larger  were 
bis  own  profits.  At  first  he  recognized  his  lia- 
bility to  the  plaintiffs,  spoke  of  it  in  the  way 
that  miirht  be  expected  as  one  of  the  things 
that  he  had  to  take  care  of.  but  discovering 
himself,  or  having  his  attention  called  to  the 
omission  of  plaintiffs'  names  from  the  stipula- 
tion, he  proceeded  to  insist  upon  his  non-li- 
ability for  their  claim. 

Another  matter  throws  light  upon  this.  It 
appears  (hat  the  corporation  as  finally  organized 
3r>5]  had  slock  of  $4,000,000— *40.0oO  shares 
of  $100  each.  The  number  of  shares  transfer- 
red to  the  defendant  was  8387 shares.  Of  these 
be  issued  ard  transferred  in  satisfaction  of 
Tarious  claims  which  he  recognized,  including 
those  to  Russell,  4640  shares,  leaving  in  his 
hands  b747  shares,  in  respect  to  which  he  testi- 
fies: "  The  remainder  of  the  stock  was  owned 
by  me,  and  I  have  issued  no  other  shaies,  except 
temporarily  for  use  in  borrowing  money  in  my 
own  private  transactions." 

For  what  was  this  balance  of  stock  given  to 
Wilson?  It  must  be  remembered  that  these 
creditors  were  not  claiming  any  general 
amounts:  they  figured  to  a  cent  the  sums  which 
each  except  the  Ocean  National  Bank  was  to 
receive.  Each,  evidently,  was  anxious  to  se- 
cure for  himself  as  much  as  pos.sible.  Nego 
Uationa  were  carried  on  for  months — even  into 


[  years.  All  the  liabilities,  conceded  and  doubt- 
I  ful,  must  have  been  known  to  them.  Davis, 
I  the  receiver,  testifies  **we  knew  how  many 
bonds  and  receiver's  certificates  Mr.  Wilson 
I  had  and  represented."  It  is  not  to  be  supposed 
I  that  they  would  throw  away  anything,  or  make 
generous  donations  to  any  one.  While  of 
course  it  was  reasonable,  and  to  be  expected, 
that  thev  would  leave  for  the  defendant,  who 
assumed  the  general  residuary  liability,  a  mar- 
gin above  all  obligations  actually  known,  in  or- 
der to  compensate  bim  for  the  risk  as  well  as 
to  pay  him  for  his  services,  it  is  not  to  be  sup- 
posed that  they  were  so  ignorant  of  the  situa- 
tion, so  misunderstood  the  real  obligations 
growing  out  of  their  negotiations  and  foreclos- 
ure proceedings  and  all  the  litigation,  as  to  give 
to  him  stock  amounting,  according  to  the  value 
then  placed  upon  it,  to  the  sum  of  $175,000 
and  over.  Evidently  they  understood,  and  be 
understood,  that  that  surplus  stock  represented 
other  obligations  tban  those  be  has  provided 
for.  And  while  he  testifies  to  having  purchas- 
ed Fome  receiver's  certificates  and  bonds  with 
his  own  money,  be  shows  no  investment  in  ez- 
ce&s  of  a  few  thousand  dollars.  Indeed,  the 
significance  of  the  testimony  in  this  respect  if 
chiefly  in  its  indefiniteness  and  omissions.  As  a 
witness  in  this  case  be  testified  that  Mr.  Girard 
and  himself  at  first  bought  40.000  certificates 
for  between  $25,000  and  $30,000.  and  that  the 
*money  that  the  two  expended  and  paid  [tiSO 
into  the  hands  of  the  receiver  for  bonds  amount- 
ed to  between  $50»000  and  $fK),000  in  cash.  In 
the  list  of  persons  to  whom  stock  was  issued  he 
names  Edwin  Girard  as  receiving  1026  sharei^ 
An  entry  made  in  bis  memorandum  book  at  the 
time  the  receiver's  certificates  were  purchased 
shows  that  one  half  of  the  cash  was  paid  by 
him  and  one  half  by  Girard,  and  his  statement 
of  the  manner  in  which  the  subsequent  pur- 
chases were  made  indicates  that  such  purchases 
were  on  their  equal  account.  During  the  Con- 
gressional investigation,  he  was  asked  this 
question:  "Q.  1  want  to  get  at  how  you 
came  into  possession  of  8694  snares  of  this  val- 
uable stock.  What  did  vou  give  for  it?"  To 
this  he  replied,  "I  will  give  you  the  fitrures  as 
near  as  I  can.  I  got  possession  of  that  stock 
bv  paying,  in  the  vear  1874.  $25,000.  and  be- 
tween $35,000  and'$37.000."  And  then,  after 
one  or  two  intermediate  questions— there  ap- 
pearing to  have  been  some  interruption — the 
question  was  again  asked,  "For  what  did 
you  receive  this  stock,"  and  bis  reply  was,'*I 
am  telling  you.  When  you  interrupted  me,  I 
had  gone  so  far  as  to  say  that  it  cost  me  $37,- 
000,  and  the  costs  of  the  suit  were  $2000  or 
$8(.00  more,  in  addition  to  which  was  the  lia- 
bility that  I  came  under  to  r^ay  all  the  charges 
that  any  one  had  against  this  syndicate,  as  it 
has  been  called." 

It  may  be  noticed  that  the  $?5,000,  which  he 
here  says  be  paid  in  1874,  was,  as  shown  by 
the  memorandum  referred  to,  paid  by  Girard 
and  himself  in  equal  proportions. 

Again,  he  testifies  that  in  fixing  the  amount 
of  $:i«5,000,  $10,000  was  estimaU'd  for  his  serv- 
ices  and  $20,000  for  those  of  the  trustees,  Man 
and  WiUou,  and  it  appears  that  Man  received 
a  certitJcatc  of  stock  of  208  shares  as  couipen- 
satioo  for  his  services. 

He  testifies  that  "the  stock  to  Edwin  Oirard 
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was  for  receiver's  certificates  and  bonds  which 
he  and  I  bad  bou/^bi  together;  $40,000  receiv- 
er's certificates,  $75,000  of  bonds,  and  $10,000 
of  stock  of  the  old  corporation,  my  recollec- 
tion is." 

Putting  this  testimony  together,  it  will  be  per- 
ceived that  he  retained  8694  shRres  as  bis  own 
357]  property.  Girnrd  received  ♦1026 shares 
on  account  of  their  joint  purchases,  and  it  is  to 
be  presumed  that  on  like  account  be  was  on- 
titled  to  the  same  number.  1026  from  :]604 
leaves  2668  shares.  If  Man  received  203 
shares  he,  as  co- trustee,  would  be  entitled  to 
the  same  number,  and  for  his  subsequent  serv- 
ices, according  to  his  own  statement  of  the 
estimate,  another  equal  sum,  or  406  shares  for 
those  two  items.  Subtracting  that,  there  still 
remain  2262  shares  for  wbich  no  satisfactory 
explanation  is  given. 

It  Is  true  that  when  asked  what  was  included 
within  and  covered  by  the  $395,000  in  the  last 
agreement,  he  testified  as  follows: 

*'A.  $90,000,  receiver's  certificates;  $40,- 
000  trustees'  commissions:  $160,000  stock  and 
bonds;  $50,000  to  J.  Boorman  Johnston  and 
Company  or  Gordon  Norrie  on  account  of 
bonds;  $25,000  or  $35,000. 1  do  not  remember 
wbich,  to  Alfred  Russell;  $10,000  to  defray 
the  expenses  provided  for  in  tbe  agreement, 
and  $10,000  for  my  compensation.  Tbat 
must  have  made  Russell  $35,000  if  these  fig- 
ures are  right." 

This  shows  $800,000  out  of  $395,000  for 
bond,  stocks  and  certificates,  but  the  applicu- 
UoD  of  the  stock  transferred  to  him  shows  no 
such  proportionate  disposition  thereof  for  such 
purposes. 

Another  Item  of  testimony  is  a  memorandum 
said  to  have  been  made  during  the  negotiations 
prior  to  the  signing  of  tbe  last  contract,  by 
one  who  was  present,  as  follows: 

"What  Davis  must  pav  out  of  nmo.  wbich 
he  receives  on  failure  of  English  negotiations, 
viz,  to  Sept.  1,  '76: 

ProlMible  amo.  required  for  Girard's  bonds 

(75(<t43M&int).    ^,000 
Probable  amo.  required  for  7tf  eertif ..  2d  issue. 

May  8, 74,  &  int., 

say 89,000 

*  "  "  ••A.  P.  Man's  trus- 

tee bonds  (Hut>- 

bell)  eny 11,500 

••••••  -Chaa.     L.    Frost, 

trustee 25,000 

••••••'*  other      truptoes, 

Birdgeye,  Sutb- 
crland,&McC.*8. 

5000  each 15,000 

aaS]-  ••  ••  ••  Ruescll  claimed.  25,000 

**  Man    &    Wilson. 

trustees 15.000 

costs  of  court 10,000 

expenses  prepar- 
ing bondfi 4000 

wa^oD  road  lands, 
4700  acres;  T.  M. 
Davis*  profit..  140.500 


'\t 


ft* 


$305,000" 

The  last  item  therein  is  significant,  especially 
taken  in  connection  with  the  testimony  given 
by  defendant  to  the  effect  that  of  the  $2^,000 
going  to  the  Ocean  National  Bank  only  $150,- 
000  represented  stock  and  bonds,  and  $100,000 
was  for  compensation  of  tbe  receiver,  Davis. 

We  must  not  be  misunderstoo<i  as  imputing 
to  tbe  defendant  a  lack  of  truthfulness,  or 
suggesting  that  his  testimony  was  false.    On 
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the  contrary,  his  truthfulness  doubtless  com- 

felled  this  very  omission  and  indefini(enc«s. 
t  does  not  seem  reasonable  that  a  man  of  the 
business  capacity  shown  in  these  transactions 
bv  the  defendant  would  have  entered  into  any 
obligation  of  this  character  without  knowing 
exactly,  or  nearly  so,  tbe  items  and  amounts 
which  he  was  to  become  charged  with,  and 
that  if  in  tbe  settling  up  of  the  affairs  any  item 
failed,  wholly  or  in  part,  he  would  be  able  to 
disclose  it  exactlv.  And  the  fact  that  the  tes- 
timony is  so  indefinite  and  unsatisfactory  in 
these  respects  is  additional  reason  for  believing 
that  it  was  part  of  the  understanding  of  tbe 
parties  that  the  plaintiffs  were  to  be  paid  out 
of  this  stock  transferred  to  the  defendant. 

We  have  in  our  consideration  of  the  case 
thus  far  endeavored  to  eliminate  all  matters  of 
conflicting  testimony,  and  to  determine  what 
are  the  fair  inferences  from  the  undisputed 
facts.  There  is,  in  addition  to  this,  the  direct 
testimony  of  witnesses  that  this  claim  of  plain- 
tiffs was  embraced  in  the  matters  provided  for 
by  this  last  contract.  Still,  we  do  not  care  to 
notice  in  detail  that  t^timony,  for  it  is  contra- 
dicted by  witnesses  apparently  equally  reliable, 
and  upon  that  conflicting  ^testimony  [350 
alone  it  could  not  be  afflrmed  that  the  plain- 
tiffs had  established  their  case. 

In  conclusion  on  this  branch  of  the  case,  we 
think  it  may  be  affirmed  that  the  property  was 
in  equity  charireable  with  the  claim  of  plain- 
tiffs; that  the  charge  was  not  incorporated  into 
the  decree  by  virtue  of  a  reliance  upon  the 
conditional  promise;  that  the  defendant  be- 
came one  of  the  purchasers  and  interested  in 
this  property  with  full  knowledge  of  the  con- 
sideration and  the  equitable  obligation  to  the 
plaintiffs;  that  the  arrangement  bet  wren  the 
parties  in  interest  and  himself  resulted  in  fix- 
mg  the  amounts  which  they  should  receive 
absolutely  and  under  no  further  liabiliiy  for 
expenses  or  otherwise,  while  he,  for  the  con- 
siderations named,  assumed  all  the  liabilities, 
fixed  as  well  as  unsettled,  gruwinir  out  of  the 
perfection  of  the  title  to  that  property;  that  he 
at  one  time  recognized  this  liability  to  plain- 
tiffs as  one  of  those  assumed  by  him  in  this 
arrangement  with  the  creditors  and  others  in- 
terested, and  that  it  still  remains  an  undis- 
charged obligation  resting  upon  him,  and  is 
in  equity  a  lien  upon  the  stock  of  the  new  cor- 
poration in  his  bands. 

We  have  thus  far  considered  only  the  ques- 
tion of  the  fact  of  liability.  Upon  that  is  the 
stress  of  the  case,  and  to  it  was  devoted  most 
of  the  testimony ,  as  well  as  of  tbe  argument. 
Having  reached  the  conclusion  that  the  de- 
fendant is  under  obligations  to  tbe  plaintiffs, 
there  remains  the  further  question  as  to  the 
measure  of  such  liability.  On  the  one  hand, 
it  may  be  said  that  the  amount  of  the  plaintiff's 
claim  was  by  agreement  fixed  at  $88,000,  and 
tbat  that  was  tbe  sum  wbich  the  defendant 
promised  to  pay  in  case  the  English  negotia- 
tions were  carried  through.  On  the  other 
hand,  it  is  said  that  if  those  English  negotia- 
tions had  been  carried  through  be  was  to  have 
received  $590,000  in  cash,  while  under  the 
arrangement  as  finally  consummated  he  re- 
ceived stock  representing  only  $395,000,  and 
that,  therefore,  to  that  extent  the  claim  of 
plaintiffs  should  be  scaled  down. 
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We  h»Tc  heretofore  referred  to  the  fact  that 
the  evidence  is  uosatisfnctory  as  to  what  was 
intended  to  be  included  witbin  and  provided  for 
by  these  two  respective  amounts.  There  is  testi- 
3<SO]niony*to  the  effect  that  in  arriving  at  the 
latter  amount  those  claims  included  in  the  for- 
mer, which  did  not  represent  cash,  such  as  com- 
missions to  trustees,  were  to  be  reduced,  though 
apparently  not  by  any  uniform  ratio.  Rus- 
sell, who  had  a  claim  for  f  50,000  under  the 
arrangement,  settled  at  a  much  less  figure  paid 
in  stock.  It  may  fairly  be  said  that  the  plain- 
tiffs have  not  proven  that  their  claim  was  to 
tie  exempterl  from  a  reduction  corresponding 
to  that  made  in  otiiers  of  like  character,  and 
of  course  the  burden  is  on  them  to  make  out 
their  case.  If  it  be  said  that  the  amount  of 
088,000  was  ajirced  upon  in  the  first  instance, 
M  sufficient  reply  is  that  that  agreement  was 
not  made  with  the  creditors,  and  was  only  in 
view  of  the  proposed  sale  to  the  Engb'sh  syn- 
dicate. There  is  no  testimony  as  to  the  real 
value  of  those  services.  Equity  would  seem 
to  say  that  the  claim  of  plaintiffs  should  be 
scaled  down  proportionately  to  the  amount 
Allotted  to  Wilson  under  the  two  contracts, 
which,  as  we  figure  it,  would  reduce  the  sum 
to  $25,440.  A  majority  of  the  court  are  of  the 
opinion  that  in  view  of  tlie  peculiar  circum- 
stances of  the  case  the  plaintiffs  should  Dot  be 
allowed  interest. 

The  decree  of  the  court  below  must,  there- 
fore, be  reversed  and  the  case  remanded,  with 
instructions  to  enter  a  decree  in  favor  of  the 
plaintiffs,  awarding  to  them  the  sum  of  $25,440, 
and  adjudging  it  a  lien  upon  the  stock  of  the 
Lake  Superior  Ship  Canal,  Railway  &  Iron 
Company  remaining  in  the  hands  of  defendant. 


DORIS  WERNER,  Plff.  in  Err., 

9. 

CITY  COUNCIL  OP  CHARLESTON. 

(See  8.  C.  Reporter's  ed.  880, 3614 

Renew  of  Uate  judgment, 

A  Judgment  of  the  supreme  court  of  South  Caro- 
lina, atfirming  a  Jud«'raent  or  order  ot  the  court 
ol  comraon  pleas  of  that  state,  which  overruled 
a  demurrer  to  the  coro plaint.  Is  not  a  final  judg- 
ment reviewable  by  this  court. 

[No.  941.] 

Submitted  Jan.  16, 1894.  Decided  Jan.  22, 1894. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  South  Carolina,  to  review  a  judgment  of 
that  court,  affirming  a  judgment  or  order  of 
the  Court  of  Common  Pleas  of  that  state  which 
overruled  a  demurrer  to  the  complaint  in  this 
action.    On  motion  to  dismiss.    IHsmisaed. 

Note.— ^8  to  jurisdiction  in  the  United  States  Su- 
preme Court,  where  Federal  question  arises,  or  where 
are  drawn  in  question  statutes,  treaty,  or  Const itu- 
Uon,  see  notes  to  Martin  v.  Hunter, 4: 97.  Matthews 
T.  Zane,  2: 654,  and  Williams  v.  Norris,  6: 571. 

As  to  jurisdiction  of  United  States  Supreme  Court 
Co  declare  state  law  void  as  in  conflict  uHth  state  con- 
ttitutinn;  to  revise  decrees  of  state  cnurts  as  to  con- 
struction of  state  laws,  see  note  to  Hart  v.  Laro- 
phire,7:679,and  to  Commercial  Bank  of  Cincinnati 
V.  Buckingham,  12: 109. 
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Statement  from  brief  of  appellee's  counsel: 

The  lodgment  brought  here  by  writ  of  error 
for  review,  is  a  judgment  of  the  supreme  court 
of  the  state  of  South  Carolina,  which  simply 
affirmed  a  decision  of  the  lower  court  overrul- 
ing a  demurrer,  and  thereby  remanded  the 
case  to  the  court  below  for  a  hearing  on  the 
merita.  It  is  therefore  an  interlocutory  judg- 
ment and  is  in  no  sense  a  final  decree. 

Statement  from  the  opinion  of  McQowan,^ 
•/.,  of  the  supreme  court  of  South  Carolina: 

This  is  an  action  by  the  city  council  of 
Charlestown  to  recover  from  the  defendant, 
Doris  Werner,  the  amount  paid  by  the  city 
council  for  filling  up  a  low  lot  in  the  city,  the 
property  of  the  said  defendant,  wliich  said  lot 
or  portion  thereof  bad  been  inspected  by  the 
"  board  of  health,"  determined  to  be  a  nui- 
sance dangerous  to  the  public  healtli,  and  or- 
dered to  be  filled.  The  defendant  having  been 
notified,  as  required  by  law,  to  fill  the  naid  lot 
and  having  failed  so  to  do,  the  same  was  filled 
by  the  city  authorities,  and  the  present  action 
is'  for  the  recovery  of  the  cost  of  the  said  fill- 
ing, viz:  For  1603  cubic  yards  of  earth,  at 
an  expense  of  $1157.10,  which  has  been  paid 
out  of  the  city  treasury.  The  plaintiff  alleges 
that  no  part  thereof  has  been  paid  by  the  said 
defendant,  and  that  said  sum  does  not  exceed 
"one  half  the  value  of  defendant's  said  lot  of 
land." 

Whereupon  plaintiff  demands  judgment 
against  the  said  defendant  for  the  said  sum  of 
$1157.10,  with  interest  and  costs. 

When  the  complaint  was  read  the  defend- 
ant, by  her  counsel,  interpo.sed  a  verbal  de- 
murrer and  moved  to  dismiss  the  complaint  for 
the  reason  that  it  did  not  stale  facts  sufficient 
suflScient  to  constitute  a  cause  of  action.  His 
honor  Judge  Kershaw  overruled  the  demurrer, 
and  the  defendant  appealed  to  the  supreme 
court  of  the  state. 

The  supreme  court  of  South  Carolina,  af- 
firmed the  judgment  of  the  lower  court,  and 
the  judgment  of  the  supreme  court  was 
brought  to  this  court  by  writ  of  error. 

Mr.  Charles  Inf^lesby.  for  defendant  in 
error,  in  favor  of  motion. 

Mr.  T.  Moultrie  Mordecai*  for  plaintiff 
in  error,  in  opposition. 

The  Chief  Justice:  The  writ  of  error  is  dis- 
missed. Meagher  v.  Minnesota  Tfireslter  Mfg. 
Go.  145  U.  S.  608  [86:  834];  Itice  v.  Sanger,  144 
U.  S.  197  [36:  403];  Uume  v.  BowU,  148  U.  8. 
245  (37:438.) 


UNITED  STATES.  Appt.,     [362 

V. 

PHILIP  R.   ALGER. 
(See  S.  C.  Reporter's  ed.  36i^3fi0.) 

Officer   of  ^avy— grade — statute— prof esear  of 
mathematics — longevity  pay. 

1.  A  retired  officer  of  the  navy  is  not  entitled  to 
have  active  service  credited  in  refrulatlog  his  pay 
after  his  active  service  has  ceased. 

2.  If  an  officer  of  the  Navy  has  been  twice  in  the 

Note.— j4«  to  extra  pay  or  compensation  to  officers, 
see  note  to  United  States  v.  Macdaoiel,  8:  587. 
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■enrloe,  the  irrade.  the  par  of  which  is  the  test  of 
computation,  is  the  lowest  held  by  him  since  en- 
tering the  service  for  the  second  time. 
S.  Where  an  officer  of  the  Navy  has  entered  the 
service  but  once,  that  entry  is  to  be  talcen  as 
his  last  entry,  within  tbe  menningr  of  the  statute. 

4.  By  section  15r>G  of  the  Revised  Statutes,  fixing 
the  mte  of  pay  of  officers  in  the  Navy,  the  pay  of 
prof<*;>sor8  of  mathematics,  is  flrraduat^d  by  the 
length  of  service. 

5.  Wliere  an  officer  of  the  Navy  wna  continuously 
in  active  service  from  September  22.  1870.  to 
Noveral»cr  10, 1880,  first  as  cadet  mi<ishipman,  tln-n 
as  midshipman,  tlien  as  enflijrn,and  on  Novemljer 
10,  1890,  he  rcaig-ned  tiie  oflij-e  of  eiisiau,  and  liis 
rttsix'nation  was  accepted  to  take  elTcct  on  tlie 
same  ds»y,  and  on  tlie  next  dav,  NovemlKjr  11,  he 
was  appointed  professor  of  mathematltrs  to  rank 
from  November  1,  and  immediately  jirc<'ptcd  the 
appoinrnicntand  took  the  onth  of  olTico,  his  serv- 
ices were  for  one  continuous  period,  and  tiie  time 
with  wliioh  he  is  to  be  cre<lifcd.  In  computinj?  his 
longevity  pay  be«ran  on  Septemlter  '^"2.  IHTti,  the 
date  of  his  appointroont  as  a  cadet  inidnhipmun, 
and  the  lon^revity  pay  to  which  he  is  entitled  is 
that  of  ensign  only. 

(No.  885] 
Submitted  Jan,  8, 1694,     Decided  Jan.  ft,  18H. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims,  in  favor  of  Philip  U.  A  Iyer,  a 
proffssDr  of  mathematics  in  I  he  Navy,  for  the 
arouiint  due  him  from  the  United  iitnlrs  for 
lonpcvily    pay.     lietersed,  and  aue  remanded 
for  fti r liter  proceedi tigs. 

Statement  by  3/>.  Justice  Grays 

ThiH  wjis  a  claim  by  a  prolVssor  of  mathe- 
matics iu  the  ^avy  for  $:J2.b7,  uUciecd  to  be 
due  him  for  lonpcvily  pay  from  November 
11,  1«IK).  to  November  30,  inclusive.  The 
petition  alleifed  that  during  that  period  be 
hud  iH'cn  allowed  and  paid  at  the  rate  of 
$2400  per  annum,  being  the  shore  pay  of  a 
profcivsor  of  matlicmaties  in  the  tirst  live  years 
after  the  date  of  appointment;  whereas,  as 
he  contended,  he  should  have  been  paid  at  the 
rmte  of  $3000  per  annum,  being  the  pay  of  a 
professor  of  mathematics  in  the  third  five 
years  from  the  dale  of  appointment,  by  rea- 
son of  bis  prior  service  in  the  Navy  from  Sep- 
tember 22.  1876.  to  November  10,  1890,  by 
Tirtue  of  the  provision  of  the  Naval  Appro- 
priation Act  of  March  8,  1883,  chap.  97, 
which  is  as  follows: 

"And  all  olbccrs  of  the  Navy  shall  be 
<a^lited  with  the  actual  time  they  may  have 
served  as  ollicers  or  enlisted  men  in  the  reg- 
ular or  volunteer  Army  or  Navy,  or  both, 
mod  shall  receive  all  the  benefits  of  such  act- 
ual service  in  all  respects  in  the  same  manner 
as  if  all  Sjiid  service  had  been  continuous  and 
in  the  rei;ular  Navy  in  the  lowest  grade,  hav- 
iug  graciuated  pay,  held  by  such  oHDcer  since 
last  entering  the  service:  Provided,  that 
nothing  iu  this  clause  shall  be  so  construed  as 
to  authorize  any  change  in  the  dates  of  com- 
mission or  in  the  relative  rank  of  such  ofH- 
cere:  Provided  further,  that  nothing  herein 
contained  siiall  be  so  construed  as  to  give  any 
additional  pay  to  any  such  ofllcer  during  the 
time  of  his  service  in  the  volunteer  Army  or 
Navy."    22  Stat,  at  L.  473. 

The  petition  also  alleged,  and  the  Court  of 
36^]  Claims  found,  *the  following  facts  :| 
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** Claimant  was  appointed  cadet  midshipman 
September  22,  1870  ;  ^^radu.ued  .lune  22,  1882, 
and  promoted  to  miilsbipnian  the  same  day  ; 
commissioned  ensign  June  20,  1884.  Kesii;Med 
November  10,  181K),  and  resignation  aceepied 
to  take  effect  the  same  day.  November  11, 
1800,  appointed  professor  of  mat liematics,  to 
rank  from  Novenil>er  1,  1800;  accepted  the 
appointment  ami  took  the  requireci  oath  of 
oOice  the  same  day.  He  was  given  credit, 
upon  his  commission  as  ensiirn,  for  liis  serv- 
ices as  cadet  midshipman,  and  as  a  midship- 
man, and  was  paid  the  pay  of  an  ensign  afier 
live  years  of  service,  from  June  20,  1SS4.  lo 
the  (late  of  bis  resi«!:nation.  He  has  not  been 
allowed  credit  under  Hie  Act  of  March  3, 
1883,  in  the  lowest  grade,  bavini?  graduated 
pay.  since  be  entered  tiie  Navy  ais  professor 
of  mat  liematics  by  appointment  as  aforesaid." 
Upon  these  f.ic'ts.  the  Court  of  Claims  de- 
cided, as  a  conchision  of  law.  that  the  cl.iim- 
ant  was  entitled  to  recover  the  .*ium  clMi'iicd, 
and  pave  judgment  acconlingly.  The  United 
Slates  ai)pealed  to  this  court.' 

M^^rs.  J.  E.  Dod^e,  Am»tnnt  Atty.Gen., 
and  FeHz  Branni^an  for  appellant. 

Messrs.  John  Paul  Jones  and  Robert 
B.  Lines  for  appellee. 

Mr.  Justice  Gray,  delivered  the  opinion 
of  the  court : 

The  ilieory  of  longevity  pay  was  well  stated 
by  ChiffJuHtice  Drake,  speaking  for  the  ('<»urt 
of  Claims,  in  an  opinion  cited  by  both  pir- 
ties  in  this  ease,  in  which  he  SJiiJi  :  **rii(  lo 
was,  no  doubt,  an  underlying  principle  and 
purpo.se  in  the  introduction  of  longevity  pay 
into  the  Navy.  We  think  it  was  intended, 
first,  to  induce  men  to  enter  the  Navy  ami  re- 
main iu  it  for  life  ;  second,  to  remove  the  de- 
pressing influence  of  long  peri(^lsof  service  in 
one  grade  without  an  incrca.se  of  pay;  third, 
to  compensate  for  increased  professional 
knowledgeand  efliciency  in  ollicers  by  increas- 
ing their  pay  iu  advance  of  *promotion.  [;U>4r 
If  these  views  are  correct,  the  whole  basis  of 
longevity  pay  is  the  oOicer's  capacity  for 
duty,  and  his  performance  of  it.  In  other 
words,  longevity  j>ay  is  for  longevity  in  act- 
ual service."  Tlwr'nley  v.  United  States,  18 
Ct.   CI.  Ill,  117. 

Accordingly,  a  retired  ofTicer  is  not  entitled 
to  have  active  service  credited  in  rcguljiting 
his  pay  after  his  active  scjrvice  has  ceased. 
Thnrnleyv.  United  States,  113  U.  S.  801  [28: 
000].  and  18  Ct.  CI.  Ill  Jloqetv.  UniledStntcs, 
148  U.  S.  107  (37:  408)  and  24  Ct.  CI.  105. 

But  every  officer  in  active  service  is  en- 
titled, by  the  Naval  Appropriaticm  Act  of 
.March  3,  1883,  chap.  97,  to  be  credited  with 
the  time  of  his  actual  service  in  the  Navy  in 
any  grade,  **a3  if  all  said  service  had  been 
continuous  and  in  the  regular  Navy  in  the 
lowe.st  grade,  having  graduated  pay,  held  by 
such  ollicer  since  last  entering  the  service."*' 
22  Stat,  at  L.  473. 

The  whole  aim  and  scope  of  the  Act  are  to 
give  the  officer,  in  the  grade  held  by  him 
after  its  passage,  the  benefit  of  the  whole 
time  of  his  acttml  service,  and  to  fix  the  rate 
of  increased  compensation  by  the  lowest 
grade,  having  graduated  pay,  held  by  him 
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■dliice  last  enlcring  the  service."  Barton  t. 
U'Med  SCatf*.  129  U.  U.  240  [32;  063],  and 
28  Ct,  CI.  876;  i/n»£«i  5rn/«  v.  Fu«(er.  128 
U.  S.  435  [32:  486].  Thf.  Act  ta  as  appli- 
cable to  those  offlcera  whose  actual  service  has 
been  continuous,  u  to  those  who  have  actu- 
ally Bervt-d  at  two  or  more  distinct  perioda. 
If  an  officer  Las  U-en  twice  to  the  stirvice.  the 
grade,  tbe  pay  of  which  Ea  the  Uat  of  com- 
putation, is  tlie  lowest  held  by  him  since  en- 
tering the  service  (or  the  second  time.  Unittd 
Statu  v.  liorkaeU,  120  U.  S.  60  [30 :  581],  and 
fll  Ct.  CI.  SM2.  But  if  be  has  entered  Uie 
•ervlce  hut  once,  bis  Grst  entry  Is  to  be  taken 
as  hts  last  entry,  within  tlie  meaning  of  tbe 
Matule.  Unittd  SinUt  v.  Mullan.  133  U.  8. 
186  [31  :  1401  ;  Untied  Stale*  v.  Giwn,  188  U. 
8.  2U3  [34  :  OGO). 
By  sccliou  lo56  of  tbe  Revised   Slatiites, 


it  graduated  by  length  of 
but  the  pay  of  ensigns,  as  welt  as  of  profess- 
ora  of  miitlicmalics.  Is  so  gruduated. 

Tbis  claimant  waa  conlinuously  In  active 
385]  service  from  •September  22,  1870,  to 
November  10,  1890,  first  as  cniictmidshipninn. 
tben  as  midsliipman,  then  as  ensign.  On  No- 
Tember  10.  18»0.  he  resigned  tlie  office  of  eu- 
aiffo,  and  bis  resignation  was  accepted  to  take 
•ifcct  on  the  same  da.y.  On  the  next  diij,  No- 
•ctnlicr  11,  he  was  appointed  profeasur  of 
mntlicmatics  to  tank  from  Novemlier  I.  and 
imnieid lately  accepted  the  appointment  and 
took  tbe  oath  of  office. 

There  is  no  doubt  that  the  time,  with 
wliicli  lie  is  to  be  credited.  Iiegiin  on  Septcm- 
W  23.  1876,  the  date  of  bis  appointment  aa 
a  cadet  midsbipman.  tTnilcd  Stalt*  v.  Hen- 
dte,  124  U.  H.  309  [81 :  4&ij  ;  VniUd  Slnlen  v. 
Saker.  IS.'i  U.  S.  646  [31  ;  H24]  :  United  Siaia 
V.  Cook,  128  U.  a  254  [32;  404]. 

The  controverted  question  Is  ai  to  the 
grade,  Ijy  which  bis  longevity  pay  as  a  pro- 
fessor of'^mnlhcmatics  is  to  be  computed  ;  and 
tliie  depends  upon  the  question  n'hethcr  tbe 
date  of  his  "last  ent^rinR  the  service"  is  the 
date  of  his  appointment  ns  pioressor  of  math- 
emutics,  in  which  case  the  pay  of  that  office 
lathe  test ;  or  tiie  date  of  his  original  uppoEnt- 
menl  as  cadet  miil9bi])mnn,  in  which  i':ise  the 
test  is  the  pay  of  aneriaigo,  tliat.  having  been 
bis  lowest  grade  with  gnuluated  pay.     Tlie 

SItiestioD  is,  Id  short,  wh'ether  his  actual  serv- 
ce  was  for  two  distinct  periods,  or  for  a 
single  and  continuous  period  of  lime. 

This  court  is  of  opinion  that,  in  substance 
and  In  law.  It  was  for  one  continuous  period. 
Hia  express  resignation  of  tlic  lower  office, 
tbe  very  day  liefore  his  appointment  to  the 
higher  office,  and  wbcn  he  must  have  known 
of  and  counted  upon  the  coining  appointment, 
was  evidently  tendered  with  no  intention  of 
leaving  the  service,  and  was  but  equivalent 
to  the  resignation  which  tlie  law  would  have 
implied  from  his  acceptance  of  tbe  higher 
office.  The  fact  is  therefore  immaterial 
(wliicb  might  otherwise  l>c  signitlcant)  tbut 
his  new  appointment  was  to  rank  from  a  date 
before  hia  resignaliim  of  tlic  old  one.  If  such 
a  formal   nsignatiau  were   sent   in   for  tbe 

[lurpoee  of  eluding  tlie  sintiite  and  claim- 
Dg  longevity  pay  on  tbe  higher  aciile,  the  at- 


would  be  as  unbecoming  In  tbe  ofBcer 
kdvlsers.  as  it  would  be  ineffectual  lu 
tbe  United  States. 

result  is  that  the  longevity  pay  to 
the  claimant  'is  entitled  since  ISflG 
wintment  aa  professor  of  mathematics 
)re  this  appointment)  is  that  of  ensign 
hat   havine  been  "tbe   loweat  grade. 

graduated  pay,  held  by  such  officer 
nst  entering  the  service,      within  tb« 
g  of  the  statute. 
'aent  reeerttd,   and  eatt  remanded  for 

proctedingt   in   conformity   mlA   fiUs 


UNITED  STATES,  Appt., 
ALBERT  W.  STAHL. 

iSee  S.  C.  Reporter's  ed.  MS  3SS.) 
tff  pas  of  natal  tpginar—eontimtMit 


of. 

« the  par  of  a  cadet  midsbipman,  of  ■  mU- 
an.  oroF  a  cadet  enalaeer  la  not.  the  par  of 
Istant  eDKineer  or  of  an  aniatant  paval 
iiclor  ta,  sraduated  b;  leoglb  ol  servloe. 
claimant's  whole  service,  tram  the  Ume  of 
terlDR  Ilie  NuvbI  Acadcniy.  and  notwlth- 
at  bu  rCBlgnatioD  of  one  commlniiin  tba 
rfore  he  received  anocber,  mult  be  ooDtid* 


3UtiDl 


rvlce. 


e  an  officer  Buea  tbe  government  to  r*- 
in  additional  amount  claimed  br  bin  for 
le  ifovernment  may  bave  Oeductpd  from 
n  due  talm  tor  gutli  pay,  nnj  sum  wblcb 
en   miBtakenlT  and    Improperlr    paid  K> 


lALfrom  a  Judgment  of  the  Court  of 
lims,  in  favor  of  Albert  W.  Siahl. 
the  United  States,  for  lonrevity  rmy  of 
nlilT,  as  assistant  engineer  in  I  be  Navy. 
/,  and  tarn  remanded  far  furlMr  pro- 

ment  by  Mr.  Jtutiee  OFa^i 
was  a  claim  for  $1000,  alleged  to  be 
'  longevity  pay  as  an  a'l.iisinnt  en< 
in  the  Navy  from  June  10,  1882,  to 
10,  1887.  The  petitionoraliepeil  that 
.  entitled  to  this  amount,  'after  de- 
',  all   just  credits  and  odBctB."    Tbe 

Judingaof  fact  bv  the  Court  of  Claims 

were  as  follows:  "Clnimnnt  entered  the 
Naval  Academy,  Septeml>cr  14,  1876:  gradu- 
ated June  10,  1880:  and  was  commissioned 
assistant  engineer  June  10.  1882.  On  Au- 
gust 10,  IH'7,  he  resigned  his  commission  as 
assistant  eni;ineer.  On  August  11,  1887.  he 
was  duly  appointed  and  commissioned  an 
assistant  naval  constructor.  Claimant  has 
never  received  any  credit  upon  bis  commis- 


t  enRin 


r  his 


the  Navy  from  bis  entry  into  tbe  Naval  Acad- 
NOTB.— -I'loni™  fKiynreotnjxnMtinn  tooHctn, 
■eenote  LU  United  State*  v.  Macaanlel.S:  J9I. 
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emy,  September  14,  1876,  till  the  date  of  his 
Baid  commission.  June  10,  1882.  On  Decem- 
ber 80,  1888,  claimant  was  given  credit,  for 
bis  prior  service  at  the  Naval  Academy  and 
as  assistant  engineer,  upon  the  commission 
then  held  by  him  of  assistant  naval  construct- 
or. The  amount  due  claimant  is  $1000,  as 
unpaid  longevity  pay." 
SOT]  •Upon  these  facts,  the  Court  of 
Claims  decide<1,  as  a  conclusion  of  law,  that 
the  claimant  was  entitled  to  recover  the  sum 
c]aime<l.  and  gave  judgment  nccordingly. 
The  United  States  appealed  to  this  court. 

A/e^9r$.  J.  E.Doclgfe«  Assistant  Atty,  Qen,^ 
and  Felix  Brannifan  for  appellant. 
Mr,  J  oho  Paul  Sooes  for  appellee. 

Mr.  Justice  Oraj.  delivered  the  opinion  of 
thr*  court : 

'ihe  claimant,  as  is  implied  in  the  facts 
found,  and  is  admitted  by  the  counsel  of  the 
Unite«l  States,  was  continuously  in  active 
service  in  the  Navy  from  September  14,  1876. 
to  August  10.  1887,  first  in  the  Naval  Acad- 
emy as  a  cadet  midshipman,  then,  it  would 
seem,  as  a  midshipman  or  a  cadet  engineer, 
and  then  as  assistant  engineer.  See  Hev. 
Stat.  tJ§  1512,  1521-1525,  1586  ad  fin.  On 
August  10,  1887,  he  resigned  his  commission 
as  assistant  engineer :  and  on  August  11,  1887, 
he  was  appointed  an  assistant  naval  construct- 
or. Wliile  the  pay  of  a  cadet  mid8liipman, 
of  a  midshipman,  or  of  a  cndet  engineer  is 
oot,  the  pay  of  an  assistant  engineer  or  of  an 
assistant  naval  constructor  is,  graduated  bv 
lenifth  of  service.  Rev.  Stat.  ^  15.H6.  Tli'e 
claimant's  whole  service,  from  the  time  of  liis 
entering  the  Naval  Academy,  and  notwith- 
standing his  resignation  of  one  commission 
the  day  before  he  received  another,  must  be 
considere«1  a  continuous  service,  for  the  rea- 
sons stattMl  in  the  opinion  just  delivered  in 
Alger  v.  United  States,  ante,  p.  192.  He  has 
been  given  cretlit,  for  his  whole  prior  service, 
upon  his  huit  commission,  upon  which  he  was 
not  entitliKl  to  it;  and  has  been  allowed  no 
credit  upon  his  commission  as  assisUuit  en- 
gineer, upon  which  he  was  entitled  to  it. 
The  Court  of  Claims,  applying  the  same  rule 
that  it  did  Alffer  v.  Unitetl  States,  apparently 
considen*<1  him  entitled  to  both. 

As  this  court  holds  him  to  be  entitled  to 
SOSJIongevity  pay  as  *aRsi8tant  engineer  on- 
ly, there  should  be  deducted  from  the  sum  due 
bim  for  such  pay  the  sum  which  has  been 
mistakenly  ann  improperly  paid  to  bim.  Me- 
Elrnth  v.  United  States,  102  U.  S.  426  [26 : 
189]  :  UniUd  Statei  ▼.  Dardiard,  125  U.  S.  176 
[31  :  «02]. 

Jvdgmf.nt  reversed,  and  ease  reman (f(d  far 
Jnrther proceedings  in  eonjarmity  teith  this  opin- 
iion. 


I  THE   MERCHANTS  COTTON  PRESS  A 
STORAGE  COMPANY,  Plff.  in  Err., 

t. 

THE  INSURANCE  COMPANY  OF 
NORTH  AMERICA,  of  Philadelphia,  kt 


IS1  V.%. 


Thb  National  Firb  Iksurancb  Company, 
OF  Connecticut.  Plff,  in  Err.,  t.  Thk  Insur- 
ance CoMPANT  OF  North  America,  of  Phil- 
adelphia, ET  AL.  Thu  Mutual  Fire  Insur- 
ANCK  Company  of  Nkw  York,  Plff.  in  Err., 
V,  Tub  Insurance  Company  of  North 
Amkrica,  of  Philadelphia,  et  al.  The  Con- 
tinental Insurance  Company  of  New 
York,  Plff.  in  Err.,  v.  Thk  Insurance  Com- 
pany OF  North  America,  of  Philadelphia, 
FT  AL.  The  Fike  Association  of  New 
York,  Plff  in  Err.,  The  Insurance  Com- 
pany OF  North  America,  of  Philadelphia, 
ET  AL.  The  Liverpool  &  London  &  Globe 
Insurance  Company,  of  Eugland,  Plff,  in 
Err.,  V.  The  Insurance  Company  of  North 
America,  of  Philadelphia,  et  al.  The  R<»y- 
AL  Insoranck  Company  of  England,  Plff. 
in  Err.,  v.  The  Insurance  Company  of 
North  America,  of  Philadelphia,  et  al. 

(See  8.  C.  Reporter's  ed.  868-d8Qi» 

Remoral  of  eause— voluntary  joinder  of  parties 
— plead  i  n<js — sepa  ra  te  con  tro  cersy — fki  rt  it  s 
interested— interstate  commerce  law, 

L  Id  a  suit  In  equity  in  the  nature  of  a  creditor's 
bill  brouflrbt  by  InHurance  companies  against  a 
ruilroad  company  and  other  companies  who  are 

Note.— A«  in  removai  of  caxwes:  rioht  lo  remove: 
grounds  of  remorcU:  citizenship:  prejudice  or  local 
influence:  Federal  question;  part ie*,9oc  note  to  But- 
ler V.  National  Home  for  Disabled  Volunteer  Sol- 
diei-8,  86:  846. 

As  to  removal  of  causes,  under  Act  of  1875;  citizen' 
s/iip,  see  note  to  Meyer  v.  Delaware  R.  Const.  Co. 
26;  603. 

As  to  remocal  by  one  of  two  or  more  defendantM: 
separable  controversies^  see  note  to  Sloane  v.  Ad- 
denton.  29:  809. 

As  to  remnvai  of  cause  to  United  States  courts  for 
local  pre^dice,  see  note  to  Oaincs  t.  Fuentes* 
23:  K4,  and  to  Jefferson  v.  Driver,  29:  807. 

As  to  removal  of  causes  from  »tate  to  Federal  court* 
where  United  States  Constitution,  Act  of  Congress  or 
treatu  comes  in  qiustion,  see  note  to  Little  York 
Gold  Waf»h.  &  Vf,  Co.  v.  Keyes,:^:  656. 

As  to  civd  rights;  removal  of  causes;  when  denied, 
see  note  to  Civil  Rights  Cases.  27:  835. 

As  to  removal  of  CLCtiotis  againft  officers  {Rev, 
SMt.  8  643),  see  note  to  Davis  v.  South  Carolina, 
27:  674. 

Femoval  of  cause  from  state  etmrt  to  Federal  cowrU 
separable  controversies. 

A  defendant  cannot  make  an  action  several 
which  a  plaintiff  has  elected  to  make  Joint.  Tor- 
rence  v.  Shedd.  14^  U.  8.  527  -36:  528 1. 

Separate  defenses  do  not  create  ftepnrate  contro- 
▼ersies,  within  the  meaiting  of  the  Removal  AcL 
Wilder  V.  VirKlnia,  T.  ft  C.  Steel  ft  L  Co.  46  Fed. 
Rep.  676. 

A  separate  controversy  in  not  presented,  within 
the  Removal  Act  because  complainants  mi)rht  have 
severally  prosecuted  a  suit  which  they  have  prop- 
erly brought  Jointly.  Wilder  v.  Virginia,  T.  ft  C. 
Steel  ft  I.  Co.  46  Fed.  Rep.  676. 

A  single  count  in  a  petition  is  not  a  suit  remov- 
able to  the  Federal  courts  when  arising  under  the 


ttcPREMB  Court  of  tiie  United  States. 
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Da<1e  parties  In  aid  of  the  relief  Bsked  a^inst 
that  company,   if   tbe  luit  is  in  tact  a  aiofrle 
cause  of  action  afrainst  the  railrond  coropany 
with  incidonUil  rchef   against   tbe  other  coni'  | 
panies  the  railroad  company  is  an  indispensable  I 
party  to  tbe  litigation,  and  there  is  no  separable  \ 
controversy  between  the  other  defendants  which 
wiil  allow  a  part  of  them  to  romove  the  cause  | 
from  the  state  court  to  a  FeJerui  court. 

2.  The  voluntary  joinder  of  the  parties  hat  tbe 
same  effect  for  purposes  of  jurisdiction  as  if 
they  had  been  c"mi>elled  to  unite. 

8.  Tbe  I  ight  of  ivmoval  must  be  determined  by 
tbe  |ileu<iin;xs  at  the  time  the  petition  is  filed. 

i.  In  order  ^l  justify  a  removal  of  a  cause  from  a 
state  court  to  tlie  U.  S,  circuit  court,  on  the 
gHMind  of  a  sepanible  controversy,  between 
citizens  of  different  states,  tlie  whole  6ul>Jcct- 
matterof  the  suit  must  l)e  capable  of  being  final- 
ly doterniined  as  between  them,  and  complete 
relief  afforded  as  to  the  separate  cause  of  action, 
without  the  presence  of  others  originally  made 

'    parties  to  the  suit. 

ft.  The  ri^ht  to  take  steps  for  tbe  removal  of  a 
cause  to  the  circuit  court  of  the  United  Sttttes, 
on  tbe  frround  of  a  st;parabie  controversy,  is  con- 
fined to  the  puiaiea  actually  interested  m  such 
controvei-sy. 

6.  There  is  nothing  in  tbe  interstate  commerce 
law  which  vitiates  bills  of  ladinur,  or  which,  by 
reason  of  an  allowance  of  a  rebate  to  the  agents 
of  the  owners  or  consignees  of  goods,  if  ac*tuully 
made,  would  invalidate  tbe  contract  of  at- 
frrightment  or  exempt  a  railroad  company 
from  liability  on  its  bills  of  lading. 

[Nos.  807,  808,  809,  810,  811.  812.  813.] 
Submitted  Jan.  8, 1894.     Decided  Jan.  22,  ISBJ^. 


IN  ERROR  to  tbe  Supreme  Court  of  tbe 
Stale  of  Tennessee,  lo  review  a  judgment 
of  tbftt  court,  affirming  a  decree  of  the  r'han- 
cery  Court  of  Shelby  County,  of  tbe  State  of 
Tennessee,  upon  the  merits,  and  sustainini;  the 
decision  of  the  Chancery  Court,  den}  in i,'  the 
petition  of  several  of  the  plaintifTs  in  error  to 
remove  the  cause  lo  the  Circuit  Court  of  ihe 
United  States  for  the  Western  District  of  Ten- 
nessee, and  holding  that  certain  rebates  al- 
lowed on  cotton  shipped  on  a  railroad  did  not 
invalidate  the  bills  of  lading  thereof,  in  a  suit 
i)rougbt  by  The  Insuranre  Company  of  North 
America,  of  Pliiladelphia,  tint.,  asiainsl  The 
Merchants'  Cotton  Press  &  Sf«jrHjre  Com- 
pany, the  Cairo,  Vincenncs  &  Cliicai;o  Line 
of  Illinois  et  at.,  defendants,  for  the  relief 
sotiiilit  for  in  ilic  coniplnint  and  to  charire  the 
railroad  cotnpany  with  the  loss  su^^lMiiicd  hy 
shippers  and  that  certain  insurances  nii^^Iit  be 
collecteii  for  the  betictit  of  complainants,  etc. 
On  motion  to  dismiss  or  alTirm.  These  seven 
causes  were  submitted  together  and  present  the 
same  Federal  questions.     Ajlinned. 

The  facts  are  stated  in  the  opinion. 

Mea^jM.  S.  P.  Walker,  C.  W.  Metcalf, 
Luke  E.  Wri^rht  and  T.  B.  Turley,  for 
plaint  ids  in  error: 

The  motion  to  affirm  should  not  be  enter- 
tained for  the  reason  that,  ihouL^h  it  is  nomi- 
nally coufdcd  with  a  motion  to  dismiss,  such 
motion  lo  dismiss  is  colorable  only,  and  mani- 
festly made  for  the  purpose  of  bringing  on  the 
motion  to  affirm. 

Whitney  v.  Cook,  99  U.  S.  607  (25:  446). 

The  record  presented  a  case  for  removal  to 


laws  of  the  United  States.  State  v.  Day  Land  &  C. 
Co.  49  Fed.  Kep.  603. 

Averments  of  Indebtedness  incidental  to  the  real 
confr(»versy  raised  by  tbe  bill  cannot  be  treated  as 
separate  controversies  conslitutiiipra  basis  for  re- 
tuovin>r  tbe  entire  cause  under  the  statute.  VVlMer 
V.  Virjrinia,  T.  &  C.  Steel  &  I.  Co.  46  Ked.  Rep.  676. 

Defendants  cannot  remove  a  cause  to  the  Federal 
courts  on  tbe  ground  of  ciiizenship,  where  cros8- 
petitiouers  who  are  aliens  or  citizens  of  tbe  same 
state  us  such  defendants  demand  tbe  same  relief 
for  themselves  as  is  soufrbt  by  plainriff.  Adell)ert 
Oollefrc  V.  Toledo,  W.  &  W.  R.  Co.  47  Fed.  R«p.  r>0. 

A  suit  for  partition  of  land  cannot  be  removed 
from  the  state  court  into  tbe  United  States  circuit 
oourtopon  tbe  petition  of  plaintiff  and  one  of  nu- 
merous defendants,  where  tbe  controversy  between 
tbero  relates  only  to  tbe  title  in  an  undivided  share 
of  tbe  land,  and  cannot  be  determined  without  tbe 
presence  of  the  other  defendanta.  Torrence  v. 
Sbedd.  144  n.  8.  51^7  (36:  628^ 

A  controversy  bet  ween  a  county  and  creditors 
of  a  railroad,  as  to  the  priority  of  their  several 
claims  in  respect  to  lis  claim  for  tbe  value  of  the 
property  of  another  railroad  of  which  it  was  sole 
stockholder,  turned  over  to  the  former  railroad 
company,  is  separable  from  a  controversy  between 
tbecounty  and  tbe  company  as  to  stock  in  such 
company  which  it  claims  should  be  ifssued  to  it  in 
payment  for  such  property,  and  which  tbe  com- 
IMUiy  claims  is  not  tx>  be  issued  until  all  liens  on  the 
property  are  discharjred,  and  a  controversy  be- 
tween the  county  and  the  railroad  as  to  a  lien 
claimed  to  be  on  such  property,  and  which  the 
former  claims  should  be  discbarered  in  part  by  an- 
other county.  Foster  ▼.  Chesapeake  &  N.  E.  Co. 
47  FM.  Rep.  389. 

There  Is  no  separable  controversy  in  a  suit  by  a 
•ehool  district  against  a  bank  of  the  same  state  and 
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an  individual  resident  of  another  state  to  cancel 
for  ille;rality  Jud^^mrnts  rec<»verod  aprainst  it  by 
the  bank  and  onlers  Issued  in  payment  thereof, 
which  jndK-nienta  and  orders  have  been  a^si^^ned 
and  transtc-rred  to  such  individual  by  tbe  bunk. 
Rock  Kapids  IndeiKMident  Dist.  v.  Bank  of  Rock 
Itapids,  4«  Fed.  Rop.  2. 

An  action  atrninat  two  railroad  companies  for  a 
joint  tortious  Injury  is  not  e<;parable  so  as  to  allow 
its  removal  to  the  Federal  eourls  by  one  of  the  de- 
fendants on  the  KrrDiiiid  of  diverge  citizenship. 
Bowley  v.  Richmond  &  D.  R.  Co.  110  X.C.  315. 

A  cause  cannot  t)e  removed  on  the  (rroiind  of  a 
separable  controversy  by  a  lessee  railroad  compony 
or>ranizr'd  under  the  lawsol'  another  state  and  sued 
Jointly  with  its  lessor— a  citizen  of  the  state— to 
compel  them  to  lower  tracks  used  by  both  and  con- 
struct a  suitable  street  crossini;  oyer  them;  and 
this  thonerh  it  flies  a  sepanite  answer.  State  ▼. 
Colunil)ii9&  X.  R.  Co.  48  Fed.  Rep.  638. 

In  a  bill  tiled  in  a  Virj^inlastJite  court  by  stock- 
holders and  creditors  of  a  New  Jersey  corporation, 
citizens*  of  Virginia  and  of  other  states.  Rprainst  the 
corporation  and  certain  VI rprlnia  corporations,  and 
individuals  residinir  in  Virflrinia  and  other  states, 
proceeding  upon  the  theory  of  the  right  of  com- 
plaints to  have  the  entire  assets  of  the  New  Jersey 
corporation  brought  Into  court  for  distribution,  al- 
legation?* that  one  of  the  Virginia  corporations  wa» 
organized  for  the  benefit  of  some  of  the  individual 
defendants,  to  defraud  the  New  Jersey  coropany 
and  Its  stotkholdcra  and  creditors,  and  of  fraudu- 
lent conveyances  to  it  by  the  latter  company,  do 
not  constitute  a  separable  controversy.  Wilder  t. 
Virginia,  T.  &  C.  Steel  &  I.  Co.  46  Fed.  Kep.  676. 

Tbe  incidental  interest  of  a  fire  Insurance  com- 
pany liable  to  a  carrier  for  loss  by  fire.  In  defeating 
a  claim,  by  marine  insurance  companies  by  subnw 
gation  (or  nondelivery  of  the  goods,  arising  from 
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Ibe  Federal  conrt,  under  the  Act  of  Congress 
Id  that  regard.  It  showed  a  separable  coDtro- 
Tersy  between  citizens  of  different  states, 
which  could  be  determined  without  the  pres- 
ence of  any  of  the  other  parties  to  the  record. 

Knapp  ▼,  TraydB,  R,  Co.  87  U.  8.  20  Wall. 
117  (22:828):  Barney  y,  Latham,  103  U.  8.  206 
<26:514r,  Hyde  ▼.  Ruble,  104  U.  8.  407  (26: 823); 
Barter  Twp.  ▼.  Kernachan,  103  U.  S.  562  (26: 
411):  Kanauee  ▼.  Martin,  55  U.  8.  15  How.  198 
<14:660):  Meyer  y.  Delaware  R.  Const,  Co,  100 
U.  8.  457  (25:  698);  Ayers  v.  Chicago,  101  U. 
8.  184  (25:  888);  Shainvoald  y.  Lewis,  108  U.  8. 
158  (27:  601);  Ayres  v.  WisiouU,  112  U.  8. 187 
(28:  698);  Ayere  v.  Watson,  113  U.  8.  594  (28: 
1098);  Crump  Y.  Thurber,  115  C.  8.  56(29: 328); 
Insurance  (U,  of  N,  A.  v.  Delaware  Mut.  Ins. 
Co,  60  Fed.  Rep.  243. 

The  record  establisbiDg  that  the  contracts  of 
affreightment  between  the  C.V.  &  C.  Line  aod 
Jones  Bros.  &  Co.  were  made  in  violation  of 
the  Interstate  Commerce  Law — such  violation 
making  the  whole  contract  illegal  under  the 
terms  of  the  statute— no  recovery  should  have 
been  allowed  on  the  bills  of  lading  issued  by 
the  C.  y.  &  C.  Line  to  Jones  Bros.  &  Co.,  and 
the  case  of  the  complainant  mariue  companies 
depending  upon  the  establishment  of  the  lia- 
bility of  the  carriers  must  therefore  fail  so  far 
as  concerns  those  bills  of  ladini?. 

Oarke  v.  Providence,  1  L.  R.  A.  725,  16  R. 
L  887,  27  Am.  &  Eng.  Corp.  Cas.  8;  Petrel 
Ouano  Co,  ▼.  Jarnette,  25  Fed.  Rep.  675;  Dent 
Y.  Ferffftson,  182  U.  8.  50  (?3: 242);  Ilannay  v. 
Em,  7  U.  8.  8  Cranch,  242  (2:  427);  Oibbs  v. 
ConeolidaUd  Qas  Co.   180  U.  8.  396  (82:  979); 


Miller  ▼.  Amman,  145  U.  8.  421  (86:  759);  fli. 
rA>uis,  V.  db  T.  U,  R.  Co.  ▼.  Teire  UouUAL 
R,  Co.  145  U.  8.  393  (36:  748). 

Messrs,  John  M.  Butler*  Holmes  Cum* 
mins  and  William  H.  Carroll,  for  defend- 
ants in  error: 

The  denial  of  the  right  of  removal  presents 
no  Federal  question. 

^wan  Und  <fe  G.  Co.  v.  Frank,  148  U.  8.  611 
(37:  580);  Porter  v.  Sabin,  149  U.  8.  479  (87: 
818). 

Denial  of  the  right  of  transfer  raises  a  Fed- 
eral question  reexaminable  upon  the  assiim- 
ment  of  error  of  the  other  petitioning  defend- 
ants. 

The  domlcils  of  these  corporations  are  no. 
shown  by  the  records. 

Jackson  v.  AsJiton,  88  U.  8.  8  Pet.  148  (8: 
898). 

The  jurisdiction  of  the  circuit  court  of  the 
United  States  depends  either  upon  the  exist- 
ence of  a  Federal  question,  or  the  diverse  cit- 
izenship of  the  parties  to  a  suit,  where  the 
matter  in  dispute  exceeds  the  sum  of  $2000 
exclusive  of  interests  and  costs. 

Pyers  v.  McAuley,  149  0.  8.  619  (37:  872). 

Where  the  whole  controversy  is  between  cit- 
izens of  difTcrent  states,  all  the  parties  on  one 
side  of  that  controversy  must  be  citizens  of 
different  states  from  all  the  parties  on  the  other 
side. 

SlrawbridfjeY,  Curtiss,  7  U.  8.  8  Cranch,  267 
(2: 435);  Smith  v.  Lyon,  183  U.  8.  818  '33: 6:;«); 
Afeyer  v.  DeUvrnre  R.  Const.  Co.  100  U.  8.  457 
(25:  593);  Central  R,  Co.  of  N.  J.  v.  MiUs,  118 
U.  S.  256  (28:  951);  Smith  Y.  Akera{''Akeri  Y. 


the  fact  that  Its  defeat  will  eztin«ruish  their  claim 
n^ainst  it  to  be  exonerated  out  of  Its  policy,  will 
not  make  their  cause  of  action  aeroinst  it  insepa- 
rable from  that  against  tbc  carrier,  so  as  to  prevent 
its  removal  to  the  Federal  court.  Insurance  Co.  of 
N.  A.  V.  Delaware  Mut  Ins.  Co.  60  Fed.  Rep.  243. 

A  controversy  between  a  railroad  company  and 
the  owner  of  lands  souffht  to  be  taken  by  it  for 
the  purpose  of  providingr  a  substitute  for  a  higrh- 
way  taken  in  the  construction  of  Its  road  is  sep- 
arable from  that  between  the  railroad  company 
aod  the  town  in  which  the  land  lies,  for  the  pur- 
pose of  removal  of  the  cause,  when  the  railroad  has 
to  provide  the  substitute  and  put  it  in  as  good  con- 
dition as  the  ori^nal  highway,  and  the  town  as 
such  has  nothing  to  do  with  the  matter.  New  York, 
N.  H.  &  H.  R.  Co.  V.  Cockcrof t,  46  Fed.  Rep.  881. 

That  a  mere  nominal  party  citizen  of  the  same 
state  as  oomplainant  is  Joined  as  plaintiff  when  he 
should  have  been  Joined  as  defendant  will  not  pre- 
vent removal  of  a  cause.  New  Chester  Water  Co. 
V.  If  oUy  Mfg.  Co.  8  U.  8.  App.  264,  63  Fed.  Bep.  19. 

A  raUroad  engineer  Joined  in  a  suit  against  the 
owner  of  the  railroad  for  personal  injuries  is  merely 
a  nominal  party  whose  Joinder  will  not  prevent 
•ocb  owner  from  removing  the  suit  on  the  ground 
of  diverse  eitiienship,  where  the  only  allegation 
agaioat  such  engineer  is  that  the  injury  was  caused 
by  a  tyroken  bumper  on  a  car  which  defendants  had 
negligently  permitted  to  remain  broken,  and  there 
is  no  allegation  showing  any  duty  on  his  part  to 
eontrol  the  oars  or  see  that  they  were  in  proper 
condition  or  repair,  or  that  he  had  any  supervision 
of  the  train.    Rivers  v.  Bradley.  58  Fed.  Rep.  805. 

The  question  of  priority  between  persons  holding 
Hens  against  a  railroad  does  not  make  a  separable 
oontroveray  between  them  in  a  suit  to  foreclose 
one  of  the  liens,  since  the  railroad  company  is  an 
iodispenaahle  party  to  the  determination  of  such 
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priority.  Marsh  v.  Atlanta  ft  F.  R.  Co.  63  Fed.  Rep. 
168. 

Where  the  object  of  the  suit  is  to  condemn  and 
appropriate  to  the  public  use  a  single  lot  of  land, 
the  controversy  is  not  divisible  becaufae  the  two 
defendants  own  distinct  interests  and  may  be  en- 
titled to  separate  damages;  and  therefore  one  of 
them  cannot  remove  the  cause  as  to  himself  alone 
from  the  state  court  to  the  oirouit  court  of  the 
United  States.  Bellatre  v.  Baltimore  ft  O.  R.  Co. 
146  U.  8. 117  (36:  910). 

One  of  the  two  defendants  sued  Jointly  in  a  state 
court  for  a  tort  cannot  remove  the  cause  into  a 
a  Federal  court  under  the  Act  of  Congress  of  March 
8, 1875,  chap.  137,  S  2,  upon  the  ground  of  a  separate 
controversy  between  the  plaintiff  and  bimpelf,  al- 
though he  has  filed  separate  defenses  and  plaintiff 
might  have  brought  the  action  against  either  alone. 
O^IIarrow  v.  Henderson,  62  Fed.  Rep.  709. 

A  suit  cannoi  t>e  removed  from  a  state  court  to 
a  Federal  court  by  one  of  several  defendants  un- 
less his  interest  is  so  separate  and  distinct  from 
that  of  the  other  defendants  that  it  can  be  fully 
determined,  as  between  him  and  the  plaintiff,  with^ 
out  the  presence  of  the  other  parties.  Mitchell  v. 
Smale,  140  U.  8. 406  (35:  442). 

A  cause  is  not  removable  under  Act  of  Congress 
of  March  8,  1887,  8  2,  cL  8,  as  amende<1  by  Act  of 
1888,  unless  it  embraces  a  separable  controversy. 
Rogers  v.  Van  Nortwick,  45  Fed.  Rep.  513. 

The  question  as  to  a  separable  controversy  does 
not  arise  where  there  is  but  one  proper  party  plain- 
tiff or  defendant,  although  other  parties  are  im- 
properly Joined.  Chattanooga,  R.  ft  C  R.  Co.  v. 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  44  Fed.  Rep.  456. 

Separate  defenses  do  not  create  separate  contro- 
versies, within  the  meaning  of  the  Act  of  CongreK 
for  removal  of  causes.  As  Ban  Antonio  ft  A.  P.  B. 
Go.  44  Fed.  Bep.  14fi. 
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Aker$"),  117  U.  8.  197  (29:  88S);  S„»qvehanna 
dW.  V.  R.  d  Coat  Co.  v.  BlaCch/ord,  78  U. 
B.  11  Wall.  172  (20:  179). 

And  when  io  any  stiit  recognizable  io  the 
drcuit  court  of  the  UDited  States,  there  is  a 
■eparable  controversy,  by  the  settled  cc-nst  ruc- 
tion of  the  third  clause  of  section  2  of  the  Act 
of  the  8d  of  Maroh,  1887,  as  corrected  by  the 
Act  of  the  18lh  of  August,  1888,  the  whole 
•ubject-matter  of  the  separable  suit  must  be 
capable  of  being  finally  determined  as  between 
the  parties  thereto,  and  complete  relief  afford- 
ed as  to  the  separate  cause  of  action,  without 
the  presence  of  others  originally  made  parties 
to  the  suit. 

Hyde  v.  linble,  104  U.  8.  407  (26:833):  Cor- 
kin  V.  Van  Bmnt,  105  U.  8.,  576  (26: 1176); 
Fraier  v.  Jennison,  106  U.  8.  191  (28:  131); 
Wiiieft ester  v.  TA)ud,  108  U.  8.  180  (27:  677); 
Sf*n%nwald  v.  Leicis,  108  U.  8.  158  (27:691); 
Ajfrtiv.  WiswaU,  112  U.  8.  187(28:093):  Ft 
delity  In§,  T.  A  S.  D.  Co,  v.  Huntington,  117 
U.  8.  280  (29:  898);  Graves  v.  Gorbin,  182  U. 
8.  571  (38:  462);  Brown  v.  TrousdaU,  188  U.  8. 
889(84:987). 

The  matter  in  dispute  in  such  distinct  and 
■eparable  controversies  must  exceed  the  sum 
of  $2000  exclusive  of  interest  and  costs,  and 
the  requisite  diverse  citizenship  must  exist  be- 
fore the  suit  can  be  tranRferred  upon  the  peti- 
tion for  removal  into  the  circuit  court  of  the 
United  States  by  one  or  more  of  the  defendants 
actually  interested  therein. 

Ex  parte  PennRylvania  Co,  187  U.  8.  455 
(84:  740);  Torrenee  y.  8/iedd,  144  U.  8.  527  (86: 
628). 

It  is  indispensable,  before  the  state  court  is 
required  to  surrender  its  jurisdiction  of  this 


suit,  that  the  petiiioncrs,  or  one  of  them,  file 
Id  that  court  a  removal  petition  and  give  the 
required  security. 

nttsburg,  C.  cfc  8t.  L.  R.  Co,  v.  Ramaey,  8& 
U.  8.  22  Wall.  828  (32:  824), 

If  such  petition  be  filed,  and  it  fails  to  show 
the  citizenship  of  the  parties,  it  is  defective. 

Crchore  v.  Ohio  d  M.  E.  Co.  181  U.  8.  240 
(83:  144). 

The  jurisdiction  of  the  circuit  court  of  the 
United  States  over  this  suit  re-sts  and  depends 
upon  the  statement  made  in  the  petition  forita 
transfer  into  that  court,  and  verified  by  the 
oath  of  the  petitioner. 

Virginia  v.  Paw/.  148  U.  8.  123  (87:  392); 
Ex  parte  Virginia  {**  Virginia  v.  Rives'*),  ICO 
U.  S.  313  (25:  667);  Grav/^  v.  Corbin,  132  U. 
8.  571  (33:  462). 

A  real^  and  not  a  fictitious  Federal  question, 
is  esseutllal  to  the  jurisdiction  of  this  court  to 
re-examine  the  judgment  of  the  supreme  court 
of  Tennessee. 

HnnUin  v.  Western  Land  Co,  147  U.  8.  681 
(37:  267). 

For  the  purpose  of  determining  whether  » 
controversy  is  separable  the  allegations  in  the 
bill  must  be  taken  as  true,  and  the  combination 
charged  between  these  defendants  viewed  in 
that  light  does  not  present  a  separable  contro- 
versy. 

East  Tennessee,  V,  d  G.  R.  Co.  v.  Grayson^ 
119  U.  S.  240  (30:  882);  Central  R,  Co,  of  y,  J. 
V.  Mills,  113  U.  S.  249  (28:  949). 

The  test  of  a  right  claimed  must  be  deter 
mined  by  the  case  made  by  the  plea:!ii)(?s  at 
the  time  the  petition  is  filed;  and  the  tist  of 
the  sufficiency  of  the  petition  is  the  averments 
in  it. 


A  separable  oontroversf  does  not  exist  in  hebalf 
of  some  of  the  defendants  in  a  cniise  of  action, 
■everal  as  well  as  joint,  where  plaintiff  bos  elected 
to  sue  them  jointly.  Ames  v.  Chicago,  S.  F.  ft  C. 
B.  Ck>. "»  Fed.  Rep.  881;  Sexton  v.  Seelye,  80  Fed. 
Rep.  705. 

An  action  of  tort  in  a  state  court,  being  joint  and 
■everal  against  two  defendants,  is  severable:  and 
one  of  them,  who  is  a  non-resident,  may  lie  entitled 
to  remove  it  to  a  Federal  court,  although  the  other 
is  a  resident  of  the  same  state  as  the  plaintiff. 
Spangler  v.  Atchison,  T.  ft  8.  F.  R.  Ck).  42  Fed.  Rep. 

The  question  whether  there  is  a  separable  con- 
troversy which  will  warrant  a  removal  Is  to  be  de- 
termined by  the  condition  of  the  record  in  the 
■tate  court  at  the  time  of  filing  the  petition  for  re- 
moval, independently  of  the  allegations  in  that  pe- 
tition or  in  the  aflSdavit  of  the  petitioner,  unless 
the  petitioner  both  alleges  and  proves  that  the 
defendants  were  wrongfully  made  joint  defendants 
for  the  purpose  of  preventing  a  removal  into  the 
Federal  court.  Tx>uisville  ft  N.  R.  Ck).  v.  Wange- 
Un,  132  U.  8.  609  (33:  474),  7  Ry.  ft  Ck)rp.  L.  J.  150: 
Chesapeake,  O  ft  8.  W.  R.  Co.  v.  Hendricks,  88  Tenn. 

na 

Where  a  suit  is  brought  to  reach  the  entire  prop- 
erty of  a  limited  partnership,  and  to  declare  cer- 
tain judgments  against  the  same  void,  there  is,  in 
the  suit,  but  a  single  controversy  between  the 
plaintiff  on  the  one  side  and  the  defendants  who 
had  adverse  claims  against  the  property  on  the 
other,  although  there  are  various  defendants  and 
vmriousclaims  by  the  several  defendants.  Graves 
▼.  Corbin,  182  U.  8.  571  (33:  462),  7  By.  ft  Corp.  L.  J. 
ttt. 

Separate  defenses  do  not  create  separate  contro- 
£00 


versies,  within  the  meaning  of  the  Removal  Act. 
Ames  v.  Chicago.  8.  F.  ft  C.  R.  Co.  89  Fed.  Rep.  881. 

A  declaration  which  charges  two  corporations 
with  having  jointly  trespassed  on  plaintiff  ^s  land 
does  not  show  a  separable  controversy  t>etweeo 
plaintiff  and  either  defendant.  Louisville  ft  N.  R. 
Co.  V.  Wangelin,  182  U.  8.  509  (83:  474),  7  Ry.  ft  Corp- 
L.  J.  150. 

A  suit  to  restrain  county  officials  from  collecting 
a  tax  to  pay  bonds,  on  the  grounds  of  their  illegal- 
ity, and  also  to  restrain  enforcement  by  the  bond- 
holders, and  to  declare  the  bonds  void,  does  not 
present  a  separable  controversy  as  to  the  bond- 
holders.    Anderson  v.  Bowers,  40  Fed.  Rep.  708. 

In  an  action  of  trespass  tm  the  case,  the  fact  that 
the  plaintiffs  may  not  be  able  to  maintain  their 
action  as  against  ail  of  the  defendants  does  not 
make  a  separate  controversy  in  favor  of  any  one 
of  them.    Kaitel  v.  Wylie,  38  Fed.  Rep.  885. 

The  nonservice  of  process  upon  one  of  the  de- 
fendants, who  were  sued  jointly,  where  the  statute 
allows  the  suit  to  proceed  against  those  served, 
cannot  change  the  character  of  the  suit  so  as  to 
make  a  sepanible  controversy  as  to  the  defendant 
served,  where  the  suit  could  not  be  removed  if 
both  defendants  had  been  served.  Patohio  v. 
Hunter,  38  Fed.  Rep.  51. 

Citizenship  in  the  state  in  whose  court  a  suit  it 
brought  will  not  prevent  a  defendant  from  remov- 
ing a  separable  controversy  therein  between  him 
self  and  a  plaintiff  who  is  a  citizen  of  another 
state,  to  a  circuit  court  of  the  United  States,  un- 
der the  Act  of  1888,  6  2.  Stanbrough  v.  Cook,  3  L. 
R.  A.  400. 88  Fed.  Rep.  360. 

On  a  bill  by  one  partner  against  others  for  an  ac- 
count of  the  proci'Ods  of  a  sale  of  firm  property  to 
a  corporation,  also  defendant,  averring  that  part  of 
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Orates  v.  Oarhin,  182  U.  8.  585  (88:  467). 

The  bill  does  not  aver  farts  tendiop^  to  show 
aoy  8e|>arahle  coDtroveny  between  tbe  peti- 
tioners or  either  of  tbem,  and  any  of  tbe  other 
paitifsto  tbe  suit.  On  tbe  cootrary,  the  bill 
18  an  iDdiviaible  cause  of  action  as  to  the  peti- 
tioners. 

Pfriintniiar  Iran  Co.  ▼.  SHone,  121  U.  8.  681 
(80:  1020);  Bank  of  Rome  v.  Ilnwiton,  16  Lea, 
216;  '  alifomia  Ins.  Co.  ▼.  Utiion  Campresi  Co, 
138  U.  S.  401  (8S:  786);  Home  Jn$.  Co.  v.  Hal^ 
iimare  Warehouse  Co.  08  U.  8.  527  (23:  8('8); 
Lmdon  db  N.  W,  R.  Co.  v.  67yw.  1  El.  &  El. 
652;  Hutchinson,  Carriers,  ^  413  (2d  ed.) 
8  429. 

Tbe  National  Insurance  Company  filed  no 
petition  for  tbe  removal  of  any  cootrovcrsv  to 
be  found  in  tbe  cross-bill  of  the  Phenix  insur- 
ance Company. 

Jfand  V.   Walker,  117  U.  8.  845  (29ig909). 

To  reach  tbe  indebtedness  due  by  tbe  Na- 
tional Insurance  Company  to  these  two  car- 
riers, or  either  of  them,  they  are  indispensable 
parties  defendant 

UniUfI  States  ▼.  Hcwtand,  17  U.  8.  4  Wheat 
108  (4:  526). 

And,  however  this  suit  be  classified,  tbe  Na- 
tional Insurance  Company  is  a  defendant  as 
gamisbee. 

Ogilvie  T.  Knox  Ins,  Oo,  69  U.  8.  18  How. 
677  (15:  490);  Lewis  v.  WooOfolk,  2  Bazt.  25; 
Peak  V.  Buck,  8  Bazt.  71 ;  Cook  v.  \^'hitnev,  8 
Woods,  715;  Weeks  v.  BUlings,  55  N.  H.  371; 
Dtweft  V.  West  Fairmaunt  Oas  Coal  Co.  123  U. 
8.  383  (81:  181);  Bacon  ▼.  Rites,  106  U.  8.  99 
(27:  69). 

Tbe  controversy  is  an  incidental  one,  and 
not  wiihin  the  removal  acts. 

First  Nat.  Bank  of  Alexandria  v.  Turnhull, 


83  U.  8.  16  Wall.  190  (21:  296);  Barrow  ▼. 
HunUm,  99  U.  8.  80  (25:  407). 

A  court  of  equity  will  not  drcree  between 
defendants  when  neiiber  plca^lings  nor  proof 
show  aoy  controversy  or  adverse  interest  be* 
tween  ihem. 

Graham  v.  T^a  Crosse  db  M.  R.  Co.  70  U.  8w 
8  Wall.  712  (18:  251);  Veach  ▼.  Riu,  131  U.  & 
203  (33:  163). 

Mr.  Justice  Jackson  delivered  the  opinloa 
of  the  court: 

1  he  writ  of  error  in  each,  of  these  seven 
causes  (which  were  submifted  together)  pre- 
sents the  same  Federal  questions,  which  are, 
first,  whether  the  supreme  court  of  Tennesi^ee 
erred  in  susuiinin^  the  action  of  the  chancery 
court  of  Shi'Iby  county  of  that  state,  denying 
the  pctiiiou  of  several  of  the  plaiDtilfs  in  error 
to  remove  the  conse  lo  the  Circuit  C^nurt  of 
the  United  Stules  for  the  Western  Di-irictof 
Tennessee:  and,  secondly,  in  holding  that  cer- 
tuin  alleged  special  rates,  rebates,  or  draw- 
backs, alloweJ  by  Anthony  J.  Tlio'itan  and 
Charles  E.  Tracy,  receivers  of  the  Cairo.  Vln- 
cennesi^  Chicago  Railroad  Company,  through 
L.  L.  Fellows,  their  agent  at  Memphis,  to 
Jones  Brothers  &  Company,  of  that  place,  on 
cotton  shipped  over  thai  line  to  various  points 
in  the  east,  were  not  in  violation  of  the  inter 
state  commerce  acts  regulating  commerce  be- 
tween stales  of  the  Union,  and  did  not  render 
the  bills  of  lading  issued  by  tbe  railroed  <or 
cotton  transported  or  to  be  transported  so  ille- 
gal as  to  invalidate  tbe  same  and  prevent  any 
recovery  thereon  against  the  carrier. 

The  questions  thus  presented  grew  out  of 
the  following  state  of  facts:  On  Novcmlier 
17.  Ib87,  about  14,000  bales  of  cotton  in  tbe 


the  purchase  money  is  stlU  due:  and  to  enjoin  tbe 
■Mle  or  transfer  on  tbe  corporation  books  of  cer- 
tain atock  received  as  part  of  tbe  purchase  price: 
and  for  ttie  apriointment of  a  receiver— there  Is  no 
•eparable  controversy  betwreen  tbe  corporatloD  and 
any  of  tbe  parties,  which  can  he  removed  on  tbe 
arround  tbat  tbe  eorporatlon  Is  a  nonresident. 
Tearian  v.  Homer,  86  Fed.  Rep.  130. 

In  a  suit  by  a  oitixeo  of  Maivnchusetta,  airaintt 
three  corporations,  citizens  of  New  York,  Massa- 
ohusetta,  and  Oonneoticut,  to  obtain  the  restora- 
tion of  property  conveyed  by  plaintiff^  ancestor  to 
the  Ooonecficut  corporation  under  a  mutual  mis- 
take of  fact,  and  which  ia  now  held  by  the  Motfa- 
ohusetts  corporation,  which  bad  received  it  with 
full  knowled^re  of  plointiff^s  equities,  there  Is  no 
separable  controversy  with  tbe  Connecticut  corpo- 
raUoo  suck  as  entitles  It  to  remove  tbe  cause  to 
tbe  Federal  court.  Vinal  v.  ContlnooCal  Ckinst.  ft 
L  Co.  35  Fed.  Rep.  678. 

A  suit  to  0Qt  aside  a  deed  obtained  from  tbe  com- 
plaf  naot  by  alleged  fraud,  and  to  set  aside  a  subse- 
quent deed  and  a  lease  by  the  rrantee,  and  to  quiet 
•oroplalnant^a  title,  presents  a  controversy  in 
which  the  subsequent  firrantec  and  lessee  have  an 
Interest:  and  there  is  no  separable  controversy  be- 
tween tbe  complainant  and  the  orlfflnal  grantee. 
HiUer  V.  Sharp,  37  Fed.  Rep.  16L 

A  bill  to  quiet  title  airaiost  several  defendants, 
which  requires  each  to  setup  any  ctaina  or  rigrbt  he 
maj  have,  or  be  forever  barred  from  so  dolnir.  does 
not  present  a  sinirle  controversy  so  as  to  prevent  a 
nmomwX  by  one  of  the  defendnnts  claiming  to  be 
tlie  sole  owner  of  a  portion  of  the  land.  In  which  I 
none  of  the  other  defendants  are  kitereatedor  io 
poaeailoD.    Baoon  ▼.  Felt,  88  Fed.  tte^.  mi  i 
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Tf  but  one  cause  of  action  is  presented,  involv- 
ing many  defendants,  tbe  fact  that  these  defend* 
ants  have  each  separate  defenses  does  not  make 
separable  controversies.  The  fact  tbat  one  of  them 
defaults,  and  so  paases  out  of  tbe  controversy,  does 
not  leave  a  separable  controveray  aa  to  the  other 
remaining  and  contesting  defendants.  Hax  v.  Gas* 
par,  31  Fed.  Rep.  600. 

An  action  to  establish  a  will  is  not  a  separable, 
but  sintjle,  controversy,  and  Is  not  removable  un* 
der  the  Act  of  1837,  where  one  defendant  Is  a  resi- 
dent of  the  8t}ite  where  brought.  Anderson  v. 
Appleton.  82  Fed.  Rep.  865. 

In  an  action  on  a  bond,  one  defendant  being  prin- 
cipal, and  the  others  sureties,  and  the  only  relief 
sought  being  a  money  Judgment  against  alU  there 
is  but  a  pinirle  controversy.  Western  U.  Teleg.  Co. 
V.  Bro«\  D,  82  Fe<1.  Ken.  837. 

In  a  suit  to  set  aside  a  general  assignment  by 
plaintiffs,  who  were  separate  Judgment  creditors 
of  the  a.ssignor8,  where  the  only  iasue  was  whether 
the  assignment  was  fraudulent,  no  separable  con- 
troversy is  presented:  and  removal  of  the  action 
for  diversity  of  citizenship  cannot  be  had  where 
some  of  the  plaintiffs  reside  lo  tbe  same  state  with 
the  defendant.  Ueineman  v.  Ball,  88  Fed.  Eepw 
692. 

In  an  action  by  an  assignee  of  an  Insolvent  debt- 
or to  compel  assignments  by  acorporatlon  of  stook 
belonging  to  theriebtor.  tbe  cauae  of  interventloo 
by  purchasers  at  a  Judicial  sale  of  the  stook  subse- 
quent to  tbe  debtor's  assignment  is  inseparable 
from  that  of  the  oorporatioa.  Weiler  ▼•  Paoc  To> 
haooo  Co.  82  Fed.  Rep.  86Ql 
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West  Navy  Yard  Compress  of  the  Merchants' 
CottoD  Press  &  Storage  Company  (hereafter 
ealh>d  the  compress  company)  were  dcstroyefl 
bv  fire.  The  value  of  the  Ci>lton  was  about 
the  sum  of  1^700.000.  Of  the  total  number  of 
bales  tlius  df.''troyed  about  9608  baits  were 
covered  by  bills  of  lading  issued  by  various 
transport^ifion  companies  to  the  owners  or 
consignees  of  the  c&ltOD.  The  bills  of  lading 
issued  by  the  Cairo,  Vinrenues  &  Chioairo 
372in:nlroad  Company  (hereafter  *ealle(i  the 
railroad  compan>)  revered  5087  bales  of  the 
cotton  d'Stnned,  valued  at  $245,7:<3.4rt. 

Id  Miiy,  1857,  acmirrtct  had  been  entered 
Into  beiWfcn  the  rahoid  company  and  its  re- 
ceivers, Anthony  J.  Thom;s,  and  Charles  E. 
Tracy,  on  the  one  side,  nnd  thecompnsscora- 
panv  on  the  other,  by  the  terms  of  which  the 
r.-tdfoad  ctm.pnuy  tuid  its  receivei*s  aiireed  to 
giveio  lljecon^;>n-^  <vnii|'  'i»y  all co; ton  tocofn- 
puw  that  thtTjiiiioid  couip.jrjy  miujnt  have  to 
transport  out  of  ^lemphis  in  a  <!ompre$sed 
comiiti(m.  The  (ompress  rompany,  on  its 
part,  agreed  to  jiroperly  compress  all  such  cot- 
ton, and  hIso  to  insure  the  sanu*  for  the  benefit 
of  the  railroad  cimipany,  or  owners,  for  a  cer- 
tain compensation  to  he  paid  werkly,  which 
was  inter)ded  to  cover  Imth  the  service  forcom- 
pre*«8»ng  tin*  cotton  and  the  insurance  to  be 
taken  out  iIutcoti,  in  irorcl  and  solvent  com- 
panies by  the  couipiess  company.  This  insur- 
anc<'  was  to  covi^r  any  loss  while  the  cotton  was 
under  the  control  o^  the  compress  company 
antl  until  delivered  to  the  rnilroad  coropnny. 
The  contract  further  providnl  that  the  railroad 
company  and  its  receivers  con-lituted  thecom- 
pn^fls  company  its  a^ent  to  receive  all  cotton 
intended  for  transportation  over  the  railroad 
company's  line,  and  to  sign  receipts  therefor, 
on  the  production  of  which,  bills  of  lading 
would  be  issued  by  the  railroad  company. 
This  contract  was  to  continue  in  force  until 
Aueust  HI.  1896. 

Under  and  in  pursuance  of  this  contract  cot- 
ton was  ddivereid  to  the  compress  company, 
by  the  owners  or  their  agents,  for  transporta- 
tion overihe  lineof  the  railroad  company  from 
Memphis  to  points  east  to  the  extent  of  5087 
bales,  for  which  dray  tickets  or  receipts  were 
given  by  the  compress  company,  and  on  the 
production  of  which  the  agent  of  the  railroad 
company  issued  bills  of  lading  to  the  several 
and  respective  owners  or  consignees  of  such 
cotton. 

The  railroad  company  had  an  all  rail  line 
from  Memphis,  and  also  a  partly  water  and 
Dartly  rail  line,  the  water  line  extendiuc:  from 
Memphis  to  Cairo,  Illinois,  at  which  point  the 
railroad  company's  rail  line  commenced  and 
extended  by  means  of  its  connection  eastward. 
37 ti]  *The compress  company  bad  a  similar 
arrangement  for  insuring  cotton  with  other 
transport!  tion  lines,  and  in  pursuance  of  its  un- 
dertaking? with  the  carriers  it  took  out  insurance 
OD  thecoiton  deposited  with  it  forcompreasion 
before  being  transported,  aircregatinir  the  sum 
of  $301,750,  in  forty  four  different  tire  insur- 
ance companies,  corporations  of  various  states 
of  the  Union  and  of  forei^rn  kingdoms.  Tiie 
amount  of  this  insurance  fell  far  short  of  the 
value  of  the  cotton  deposited  with  it  for  com- 

?Teasion  and  which  was  destroyed  by  the  fire. 
^  «U  these  policiesof  insurance  taken  out  under 


and  in  pursuance  of  its  contract  with  the  car 
riers,  the  compress  j"om;>any  was  named  as  the 
assured,  but  in  the  houy  of  each  of  the  fKdicies 
it  was  set  forth  and  staled  tliai  the  insurnnce  on 
the  cotton  was  for  ilie  benefit  of  the  railroad? 
trimsporiation  lines,  or  owners.    The  iusurauc*- 
was   to  attach  on  receipt  of  the  cotton  by  th;* 
compress  comfmny,  and  to  termimie  when  ihi 
same  was  removed  for  irarisportation. 

The  various  owners  or  consignees  of  the 
5087  hales  of  cotton  covered  by  the  bills  of 
lading  of  the  railroad  company,  with  one  or 
two  exce{>fions.  insured  their  interests  in  their 
respective  lolsof  co:ton  in  whit  is  called  in  the 
liiiuation  marine  insurance  companies. 

There  were  ^^^0 1,750  of  insurance  thus  taken 
out  by  tiie  compress  company  for  the  benefit  of 
the  carriers,  and  at  the  same  time  there  was  a 
lartre  ar.jount  of  insuiance  taken  out  by  the 
owners^  consijinec'i  in  the  marine  insurance 
com  pan  es  on  the  bills  of  lading  issued  by  the 
railroad  company  to  the  severalowners  of  the 
cotton. 

^oon  after  the  destruction  of  the  cotton  va- 
rious suits  were  commenced  in  the  state  courts 
by  the  owners  of  the  cotton  des»ro}ed.  and  the 
rights  of  the  pnrties  were  to  some  extent  set- 
tled and  adjusted  in  the  cases  of  the  htnrastfir 
Mills  V.  MrrchanU  Cotton  JWsn  t^  .S.  Co.  ^59 
Tenn.  62,  and  Deming  v.  Meiehants  Cotton 
iWsi  <fe  S,  Co.  18  L.  R.  A,  518,  90  Tenn.  306. 
308. 

In  this  last  case  the  supreme  court  of  Tennes- 
see held  that  the  marine  insurance  companies — 
most,  if  not  all  of  whom,  had  paid  the  policies 
issued  by  them  covenng  the  lossesof  the  owners 
*or  the  consignees  of  thecoiton — were  en  [.*i  74 
titled  to  be  subrogated  to  the  rights  of  aucb 
owners  or  coosiirnees.  as  against  the  railroad 
company  under  iis  various  bills  of  ladini;.  if 
that  company  was  liable  on  such  bills  of  lading. 
The  supreme  court  further  declared  in  that 
case  that  the  compress  company  held  the  insur- 
ance in  the  forty-four  fire  insurance  companies 
taken  out  by  it  for  the  benefit  and  indemnitv 
of  the  railroad  company  or  companies  which 
had  issued  bills  of  lading  on  the  cotton  de- 
stroyed, and  that  to  the  extent  of  its  proper 
share  or  proportion  of  such  fire  insurance  the 
railroad  company  was  entitled  to  have  the 
same  collected  for  its  protectioD  and  indem- 
nity; but  in  respect  to  the  liability  of  the  rail- 
road company  upon  its  bills  of  lading  to  these 
Diarine  insurance  companies,  the  court  could 
make  no  decree,  or  render  any  judgment,  for 
the  reason  that  the  railroad  company  was  not 
a  parly  to  that  cause.  It,  however,  declared 
the  rights  of  the  marine  insurance  companies 
and  the  liability  of  the  compress  company, 
and  of  the  tire  insurance  companies,  and  left 
the  former  companies  to  their  remedy  by  way 
of  subrogation  against  the  railroad  company 
upon  its  bills  of  ladin&r  to  be  settled  and  deter- 
mined bv  some  new  proceeding;  and  it  was  or- 
dered that  $*2l0,224.37  of  the  fire  insurance 
fund  be  reserved  for  the  indemnity  of  the  rail- 
road company,  if  that  line  should  be  sued  and 
its  liability  to  the  marine  insurance  companies 
should  be  established. 

AccordiuLdy,  on  August  7,  1891,  after  the 
decision  of  the  supreme  court  of  the  state  had 
b»*en  rendered  in  Deming  v.  MereJiant»  Cotton 
Press  &  S.  Co.  18  L.  R.  A.  618.  90  Tenn.  806, 

i:.l  U.S. 


IttUa.  MifiKcaiifTt  CarroN  Pbbu  &  S.  Ca  t.  Inburance  Co.  or  North  Amsrioa.  874-871 


the  Insurance  CoropaDy  of  North  America, 
of  Philadelphia,  a  corporation  by  the  laws  of 
the  Male  of  Pennsylvania;  the  Atlantic  Mu- 
tual Insurance  Company,  a  corporation  by  the 
Ift^s  of  the  stale  of  New  York;  theProvidcnoe 
Wrtshitigion  Insurance  Company,  a  corpora- 
tion by  the  laws  of  the  state  of  Rhode  Inland, 
on  beliulf  of  themselves  and  all  other  marine 
iosurance  companies  standing  in  like  pof^ition, 
who  had  paid  their  insurance  to  the  owners  of 
the  cotton,  61ed  their  bill  in  the  chancery 
court  of  Shelby  county,  Tennessee,  against  the 
Dilaware  Mutual  Safety  Insurance  Company, 
H7n\  a  corporation  by  the  laws  *of  the  state 
of  Penns^'lvania;  the  Marine  Insurance  Com- 
pany. Li  in  te<l,  of  London,  resident  of  the 
iJLited  Eiu<;dom  of  Great  Britain  and  Ireland; 
the  Phcnix  Insurance  Company,  a  corporation 
by  the  laws  of  the  state  of  New  York;  R.  H. 
Deming  and  James  U.  Foster,  partnt'rs  as  R. 
II  Dennu?  &  Co.,  residents  of  the  state  of 
Rhoiie  Island;  The  Biitish  &  Foreign  Marine 
Insurance  Company,  Limited,  of  Liverpool, 
England,  resident  of  the  United  Kingdom  of 
Great  Britain  and  Ireland;  the  Cairo,  Vincen- 
res  tfe  Chic}»go  Line  of  Illinois;  Anthony  J. 
Thomss  and  Charles  E.  Tracy,  as  receiver 
I  hen  of.  citizens  of  New  York;  the  Merchants* 
Cotton  Press  &  Storage  Company,  a  corpora- 
tion of  Tennessee;  S.  R.  Montgj»mery,  Napo 
loon  Hill,  and  Thomas  H.  Allen,  Jr.,  as  trust- 
ees, citizens  of  Tennessee,  tofiether  with  six 
other  alien  marine  insurance  companies,  and 
\YIIIinm  Watson  and  E.  R.  Wood,  aliens; 
and  forty  four  Are  insurance  companies  of 
West  Virginia,  Pennsylvania,  New  York,  Ill- 
inois, I^ousiana.  Wisconsin,  Alabama,  Con* 
neciirut,  Ohio,  Texas,  Indiana,  and  of  the 
United  Kingdom  of  Great  Britain  and  Ireland. 

The  bill,  in  the  nature  of  a  creditor's  bill, 
after  reciting  the  facts  already  presented,  set 
out  the  vaiiotis  lots  of  cotton  which  the  com- 
plainants and  the  other  murine  insurance  com- 
panies had  insured  for  the  owners  or  consignees 
thereof,  nod  which  were  covered  by  the  bills 
of  lading  of  the  railroad  company,  which  in 
suranee  they  had  paid  to  the  owners  upon  the 
destruction  of  the  cotton,  and  further  nllc;!ed 
the  contract  between  the  compress  company 
and  the  railroad  compnny,  and  that  the  former 
was  to  keep  the  cotton  insured  for  the  benetit 
of  the  railroad  company.  The  bill  then  pro- 
ceeded to  charge  that,  having  paid  the  owners 
the  insurance  on  the  cotton  destroyed,  the  com 
plainants  were  entitled  to  be  subrogated  to  the 
rights  of  such  owners  nL^ainsl  the  railroad  com- 
pa!iy  on  its  bills  of  lading,  and  to  have  the 
rights  of  the  railroad  company  enforced  against. 
the  compress  company,  and  the  various  tire 
insurance  polices  wtiVh  the  latter  company 
bad  taken  out  on  the  cotton  for  the  benetit  of 
the  railroad  company. 

The  bill  staled  that  the  compress  company 
he'd  the  fire  Insurance  as  trustee  or  ntrcnt  for 
370j  the  railroad  company;  that  the  *railro:\d 
company,  being  liable  to  the  owners  of  the  cot- 
ton, to  whom  it  had  if-sued  hills  of  Indin?  for  the 
cotton  while  in  the  possession  of  the  compress 
company,  and  the  marine  insurance  companies 
having  paid  the  owners  for  the  loss  thereof, 
were  entitled  to  be  substituted  to  the  position 
of  the  owners  of  the  cotton  as  against  the  rail- 
road company,  and  as  against  the  compress 
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company,  and  the  fire  insurance  oompanl(% 
which  hud  issued  policies  to  the  compress  com- 
pany for  the  benefit  of  the  railroad  company. 

It  was  further  set  out  in  the  bill  that  after 
the  loss  occurred  the  com  press  company  wrong* 
fully  assumed  to  deal  with  the  fire  insuranca 
fund  by  applying  a  portion  thereof,  amounting 
to  $.53,472.26,  for  the  use  of  such  owners  of 
the  cotton  as  had  dray  tirketa  from  the  com* 
press  company,  and  to  whom  no  bills  of  lad* 
incr  had  been  issued,  and  who  had  no  other  in- 
surance; and  that  each  defend-int  fire  insuranoa 
company  had  paid  on  its  respective  policies  to 
the  compress  company  about  1(4  per  cent  of 
the  amount  of  its  insurance. 

It  was  claimed  in  the  bill  that  the  compreaa 
company  wrongfully  assumed  to  thus  deal 
with  the  fire  insurance  fund,  and  in  disregard 
or  violation  of  the  decision  of  the  sut>reai6 
court  of  the  state,  which  had  held  that  the  fira 
insurance  collected  should  be  held  for  the  lien- 
efit  of  the  transportati'n  lines  which  bad  ia- 
sued  bills  of  lading  for  the  cotton  covered 
therein. 

The  bill  further  allesred  that  the  compresa 
company  was  neirlerting  its  duty  to  collect  the 
fund,  and  it  and  the  fire  insurance  compuniea 
were  confederating  to  prevent  and  avoid  the 
pnyments  by  the  fire  insurance  companies  of 
their  policies  on  the  cotton  rciresented  by  the 
railroad  company's  bills  of  lading. 

The  bill  sought  to  reach  and  sublect,  not 
only  the  fire  insurance  taken  out  by  the  com- 
press company  for  the  l)enefit  of  the  railroad 
company,  but  also  a  share  or  interest  of  the 
ruilroud  company  in  and  to  certain  real  estate 
which  the  compress  companv  had  convex ed 
after  the  fire  to  Napoleon  Hill.  S.  R.  Mont- 
gomery, and  T.  H  Allen,  Jr.,  to  secure  to  the 
persons  in  contractual  relations  with  it  the  pay- 
ment of  the  contingent  'liability  of  the  [Ci77 
compress  company  to  any  or  all  of  them  bj 
reason  of  the  failure  to  fully  insure  the  cottoa 
for  which  the  carriers  were  liable. 

It  also  claimed  that  of  the  $52,472.26  col- 
lected by  the  compress  company  and  misap- 
propriated to  other  los^ics,  the  sum  of  $4894.19 
of  these  collecii(ms  should  have  gone  to  the 
railroad  company  on  account  of  cotton  cov- 
ered by  its  bills  of  lading.  The  compreaa 
company  was  sought  to  be  held  liable  for  tbia 
amount. 

It  was  further  claimed  that  several  of  the  flra 
insurance  poln  ies  were  lost  by  reason  of  the 
compress  company  not  col  lectins  the  same, 
and  thut  othrrs  were  not  taken  out  in  good  and 
solvent  companies,  and  for  those  lost  the  com- 
press comfuiny  was  sought  to  be  made  liable  ia 
favor  of  the  railroad  company. 

Am'ing  various  marine  insurance  companiea 
which  were  named  as  defendants,  as  standing 
in  like  position  with  the  complainants,  waa 
tlic  Phenix  Insurance  Company,  a  corpora- 
tion by  the  laws  of  the  state  of  New  ^  ork, 
which  had  policies  outstanding;  in  favor  of  the 
owners  of  3000  hnlrs  of  cotton,  of  the  value  of 
$179  108.  The  Phenix  Insurance  Company, 
together  with  Deming  &  Company,  on  August 
12,  1891,  filed  their  answer  and  cross-bill 
against  the  same  defendants,  setting  out  that 
it  had  paid  the  loss  on  that  cotton,  and  claimed 
the  same  rights  aa  were  sought  to  be  asserted 
in  the  bill  of  the  complainanla. 
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On  AufniBt  7, 1801,  tbe  raflroad  company 
and  Anthony  J.  Thomas  and  Charles  E.  Tracy, 
rfCi'ivers  thereof,  together  with  tbe  Delaware 
Ifutiial  Safi'ty  Insiiiance  Company,  filed  their 
amwer  and  cross  bill  in  the  case  acainst  the 
oomnress  contpnny  and  the  fire  insurance  com- 
paniea,  which  adiiiifted  (he  linbiliiyof  therHil- 
road  company  to  the  Delaware  Mutunl  Safely 
Insurance  Company  to  the  exieni  of  500  bales, 
for  which  it  had  issued  bills  of  lading;  l*ut  de- 
nied generally  its  liability  to  the  marine  insur- 
ance companies  on  the  bills  of  lading  which  it 
bad  issued. 

Tbe  prayer  of  tbe  original  bill  was  that  the 

SueMtions  arif^ing  upon  the  matters  and  things 
(78]  connected  with  the  loss  of  tbe  *cotlon, 
tbe  insurance  thereon,  both  fire  and  marine,  to- 
gether with  tbe  bills  of  ladin  j  issued  by  the  rail- 
road company  to  the  owneis  of  the  cotton  which 
was  to  be  transported  by  it,  and  the  liabilities 
of  tbe  railroad  company  on  its  bills  of  lading, 
aod  of  the  compress  company,  might  be  set- 
tled and  adjusted,  and  that  the  rights  of  all 
partifs  interested  therein  might  be  determined 
In  behalf  of  the  complainants  and  sucb  marine 
iDBuranre  companies  as  might  choose  to  come 
in  and  liecome  parties  to  the  cause;  that  the 
railroad  company  might  be  declared  liable  to 
tbem,  re8|)eclively,  for  the  los$ies  in  each  lot  of 
eotlon  covered  by  its  bills  of  lading;  that  the 
oom press  company  should  be  declared  as  hold- 
ing the  fire  insurance  policies  as  indemnity  to 
the  railroad  company  for  tbe  benefit  of  tbe  com- 
plainants and  otbei  marine  insurance  companies 
standing  in  like  position,  and  that  sucb  insur- 
ance might  be  collected  for  their  benefit;  "that 
attachment  issue  and  be  levied  upon  the  inter 
est  of  the  Cairo,  Vincennes  A  Chicago  Line  in 
the  trust  fund  held  by  the  Merchants'  Cotton 
Presa  &  Storage  Company,  and  by  garnishing 
the  defendant  fire  insurance  companies  to  an 
awer  and  state  what,  if  anything,  they  owe 
upon  their  respective  policies  applicable  to  the 
liability  of  the  Cairo,  Vincennes  &  Chicago 
Line,  u  liability  shall  be  declared  herein,  or  bv 
any  court  with  the  parties  requisite  fo  the  valid- 
ity of  the  Judgment  before  such  court." 

The  bill  further  prayed  for  publication  as  to 
non-resident  defendants,  "and  that  u|)onafinul 
bearing  of  this  cause  this  court  will  decree  that 
tbe  C.  V.  <&  C.  Line  is  liable  to  the  holders, 
and  throuirb  the  holdrrs  to  the  plainlifTa.  for 
tbe  value  ot  each  of  the  lots  of  cotton  covered 
by  the  ptnimiffs' policies  and  the  bills  of  lad- 
ing of  the  C.  V.  A  C.  Line,  and  will  apply  tin- 
iuKUtance  effected  by  the  Merchants'  Cotton 
Presa  &  Storage  Company  uncollected,  ren 
dcring  proper  decrees  therefor  airainst  ibe  Mer 
chants'  Cotton  Press  <&  8tora;re  Conipirw  and 
the  defendant  fire  insurance  companies  m  ex- 
onerat  on  of  that  liability,  giving  the  propor- 
tionate share  to  the  plaintiffs  severally,  and  to 
•ucb  of  the  defendants  tiR  stand  in  relation  Ui 
tbe  cotton  aa  the  plaintiffs  do;  that  the  court 
will  enforce  the  trust  in  the  Seftntohi.i  Ptree< 
87il]shed  for  the  benefit  *of  the  plaintiffs  him 
Others,  to  the  end  that  the  plaintiffs,  and  others 
iiniilarly  situated  as  the  plaintiffs,  maybe  fully 
paid  tbe  value  of  the  aforesaid  cotton  coverei. 
under  their  respective  policies  of  insurance. 
and  diatribate  the  residue,  if  any  there  be,  t( 
tbe  boldera  of  tbe  certificates  issued  by  th( 
the  compreas  comptoj,  some  of  which  are  helo 


by  defendants  Napoleon  Hill  and  8.  Ft.  Mont- 
gomery, who  are  calle<i  upon  to  pro<iuce  a 
specimen  of  them;  and  that  the  said  Hill  ia 
asked  to  furnish  a  list  of  tbe  holders  of  each 
certificates,  thai  they  may  be  parties  thereto, 
they  beloniring  to  a  numerous  class,  and  their 
names  unknown  to  tbe  plaintiffs.  And  the 
plaintiffs  pray  for  such  other  relief,  ^neral 
aod  special,  as  may  be  consistent  witb  tbo 
facts  of  the  cai»e." 

Tbe  theory  of  the  bill  was  that  tbe  railroad 
company  aod  its  receivers  were  liable  to  the 
holders  of  its  bills  of  lading  for  the  value  of 
the  cotton  burned,  and  which  was  covered  by 
them;  that  the  marine  insurance  comnaniei 
which  had  insured  the  cott4>n  and  paid  tbe 
losses  thereon  to  the  owners  or  cmsigneea 
thereof,  were  entitled  to  be  subrogated  to  the 
rights  of  such  owners  as  against  the  carrier; 
that  tbe  railroad  company,  through  its  agent, 
(the  compress  company)  was  entitled  to  recover 
against  the  fire  insurance  companies  under  the 
policies  they  had  Issued  to  tbe  compress  com- 
press company,  as  its  agent,  and  for  its  bene- 
fit, and  that  the  complainants,  and  those  stand- 
ing in  like  position,  were  entitled  to  reach  tbe 
fire  insurance  fund  tbnmgh  the  rights  of  tbe 
railroad  company,  for  whose  benefit  sucb  fire 
insurance  waa  taken  out  by  ibe  compreas  com- 
pany. 

On  September  5.  1801 ,  tbe  defendants,  tbe 
Royal  Insurance  Company,  the  Continental 
Insurance  Company,  the  Fire  Associ  tion,  the 
Home  Instirance  dompany  of  Louisiana,  tbe 
Liverpool,  rx)ndon  &  Globe  Insurance  Com 
paoy,  and  the  National  Fire  Insurance  Com- 
pany presented  their  petition  for  rem  val  of 
the  cause  from  the  chancery  court  of  Shelby 
countv  to  the  United  States  Circuit  Court  for 
the  Western  District  of  Tennessee.  That  pe- 
tition was  defective  and  was  not  acted  upon. 
Thereafter,  on  November  21,  1891,  the  same 
defendants  filed  their  Joint  amended  petition 
foi  the  removal  *of  the  cause,  and,  after  |  HHO 
setting  out  the  nature  and  cliarncter  of  the 
oricinal  and  crossbills,  and  the  steps  taken  in 
the  cause  up  to  date,  and  the  relief  souglit  by 
theoriginal  and  crossbills  proceeded  as  follows: 

"Petitioners  Ptate  and  show  that  the  Mer- 
chants' Cotton  Press  &  Storage  Company  is  a 
citizen  of  the  state  of  Tennessee;  that  the  C. 
V.  &  C.  line  is  a  citizen  of  the  state  of  Illinois, 
and  that  the  petitioners  are  citizens  and  sub- 
jects of  foreign  states  or  of  states  other  than 
the  state  of  Tennessee  or  Illinois,  the  suid 
l{oyal  Insurance  Company  and  the  said  i^wi- 
don,  Liverpool  &  Glol>e  Insurnnce  Comp  :nies 
tMing  ciiizens  and  subjects  of  Great  l^riiaiu, 
tnd  the  said  Continental  Insurance  Company 
and  sai'l  Fire  Associaiion  being  citizens  of 
New  York,  tbe  said  Home  Insurance  Com 
pany  ^^eing  a  ciiizen  of  LfOuiaiana.  and  tliesai  I 
National  Fire  Insurance  Company  being  a  cit- 
izen of  the  s*  ate  ol  Conneciicut,  and  thai  the 
(Controversy  is  wholly  between  citizens  of  dif- 
ferent stales  or  between  citzens  of  one  or  more 
of  the  several  staten  and  foreign  citizetis  and 
subjects,  and  that  the  same  can  t>e  fully  dcter- 
inincd  as  between  them. 

The  Merchants'  Cotton  Press  <&  Storage 
Company  is  the  assured  in  the  policies  issued 
by  said  fire  insurance  companies,  and  the  sole 
question,  so  far  as  concerns  said  fire  insurance 
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companies,  is  whether  said  Merchants'  Cotton 
Press  &  Storage  Company,  a  defendant  upon 
the  record,  can  recover  against  said  fire  in- 
surance companies  on  their  respective  policies 
as  set  out  in  the  bill  of  complaint  in  behalf  of 
the  plaintiffs  and  others  in  like  situation  or  in 
behalf  of  the  C.  V.  &  C.  Line. 

"Petitioners  fprtber  state  and  show  that  the 
amount  in  the  controversy  as  between  the  said 
plaintiffs  and  each  of  the  petitioners  exceeds 
the  sum  of  two  thousand  dollars,  exclusive  of 
the  interest  and  cost." 

The  necessary  bond  was  tendered  with  the 
petition.  The  chancery  court  denied  the  ap- 
plication for  removal,  and  tbe  cause  then  pro* 
cee(ied  in  that  court  to  a  final  decree,  which 
granted  substantially  the  relief  sought  for  in 
the  bill,  and  from  that  decree  certain  of  the  de- 
fendants appealed  to  the  supreme  court  of  the 
state  of  Tennessee.  That  court  affirmed  the  de- 
381]cree  *below  upon  the  merits,  and  sustain- 
ed the  action  of  the  chancery  court  in  denying 
the  application  for  removal,  on  the  ground 
that  the  real  controversy  in  the  cause  was  be- 
tween the  marine  insurance  companies  and  the 
railroad  company  and  its  receivers;  that  the  ob- 
ject of  the  controversy  was  to  charge  the  rail- 
road company  with  the  loss  sustained  by  ship- 
pers and  paid  by  the  marine  insurance  compa- 
nies, and  incidentally  to  collect  from  the  fire 
insurance  companies  such  decree  as  might  be 
obtained  against  the  railroad  company  and  its 
receivers,  to  the  extent  that  the  railroad  com- 
pany was  a  beneficiary  in  the  tire  policies  taken 
out  by  the  compress  company. 

The  supreme  court  of  the  state  further  held 
that  the  fire  insurance  companies  occupied  sub- 
stantially the  position  of  garnishees,  and  that 
their  indebtedness  upon  their  respective  policies 
might  be  reached  and  held  subject  to  such  final 
decree  as  complainants  might  obtain  against 
tbe  railroad  company,  and  that  the  fire  insur- 
aacc  companies  had  no  separable  controversy  in 
the  sense  of  the  judiciary  acts  which  entitled 
them,  or  either  of  them,  to  remove  the  cause 
from  the  state  court  to  the  Circuit  Court  of 
tbe  United  States  for  the  Western  District  of 
Tennessee. 

The  court  further  held  that  if  the  complain- 
ants, and  the  other  marine  insurance  companies 
standing  in  like  situation  with  them,  should 
fail  to  establish  liability  against  the  railroad 
company,  that  no  controversy  would  remain  as 
to  tbe  other  defendants,  as  the  marine  insur- 
ance companies  had  no  right  of  action  against 
any  of  the  fire  insurance  companies,  except  as 
incidental  to  their  litigation  with  the  carrier; 
that  the  fire  insurance  companies  were  made 
parties  only  in  aid  of  tbe  relief  which  was 
asked,  and  that  no  relief  could  be  granted 
against  them  unless  the  marine  insurance 
companies  obtained  a  judgment  against  the 
railroad  company.  So  that  the  latter  was  an 
indispensable  party  to  the  litigation,  and  the 
suit  was  in  fact  a  single  cause  of  action  against 
the  carrier,  with  incidental  relief  against  the 
compress  company  and  the  fire  Insurance  com- 
panies, and  was  not  removable  by  the  latter 
companies  under  the  principles  laid  down  in  8t, 
Louts  d  S.  F.  R.  Co.  V.  Wilson,  114  U.  8.  63  [29: 
382]  eri;  Orvmp  ▼.  Thurber,  *115U.  S.  56, 
61  [28:  8»8.  828];  Fidelity  Ins.  T.  d  3.  D.  Oo. 
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In  this  conclusion  of  the  supreme  court  of 
the  state  of  Tennea«ee  we  fully  concur.  Tbe 
case  made  by  the  bill  and  the  relief  sought 
thereunder  in  behalf  of  complainants,  and  those 
standing  in  like  situation  with  them,  clearly 
did  not  present  any  separable  controversy. 
Tbe  plaintiffs  in  error,  who  were  the  petition- 
ers for  removal,  put  their  right  of  removal 
mainly  upon  the  ground  that  the  case  made  by 
the  original  and  cross  bills  was  virtually  a  suit 
by  the  compress  company  against  the  fire  in- 
surance companies;  that  as  the  compress  com- 
pany was  a  citizen  of  Tennessee,  and  each  of 
said  petitioning  fire  companies  was  a  citizen  of 
another  state,  or  an  alien,  the  latter  had  a  right 
to  remove  the  cause.  This,  we  think,  is  a  clear 
misapprehension  of  the  scope  of  the  bill.  It 
admits  of  no  question  that  the  fire  insurance 
policies  taken  out  by  the  compress  company 
under  its  contract  with  the  railroad  company 
were,  as  expressed  on  the  face  of  the  policies, 
for  the  benefit  of  the  carrier,  and  were  in- 
tended for  its  protection  and  indemnity.  Tbe 
compress  company  bad,  therefore,  no  personal 
interest  whatever  in  the  fire  insurance  policies 
as  against  the  railroad  company  by  virtue  of 
the  contract  between  the  railroad  company  and 
the  compresA  company,  and  by  tbe  terms  of 
the  fire  insurance  policies  the  railroad  company 
was  the  beneficiary  under  those  policies  to  the 
extent  necessary  to  indemnify  it  against  liabil- 
ity for  losses  incurred  directly  to  itself,  or 
through  its  liability  on  its  bills  of  lading.  Tbe 
railroad  company  had  such  an  insurable  inter- 
est in  the  cotton,  and  was,  to  that  extent,  the 
owner  of  the  insurance  standing  in  the  name 
of  the  compress  company,  or  held  in  trust  for 
it.  This  is  settled  by  California  Ins,  Co,  y. 
Union  Compress  Co.  133  U.  S.  837,  428  [88: 
730,  740]. 

The  compress  company,  aside  from  tbe 
claims  which  were  sought  to  be  asserted  against 
it  personally,  as  trustee  of  tbe  tire  insurance 
fund,  which  was  sought  to  be  reached  to  tbe 
extent  of  the  railroad  company's  interest  there- 
in, was  a  necessary  and  indispensable  party  to 
the  suit,  under  the  authority  of  Thayer  v.  Ltfe 
Asw.  of  America,  112  U.  8.  717  [26:804],  and 
Wilson  v.  Oswego  Twp.  ante,  p.  70. 

*It  admits  of  no  question  that  the  pri-  [383 
mary  liability,  or  the  right  to  reach  the  ore  in- 
surance fund.had  also  to  be  worked  out  in  favor 
of  the  complainants.and  other  marine  insurance 
companies,  through  the  liability  of  the  railroad 
company  u|)on  its  bills  of  lading.  The  suit 
could  not  have  proceeded  a  step  without  the 

f)re8ence  of  the  railroad  company,  and  certain- 
y  it  presents  no  separable  controversy  as  be- 
tween the  compress  company  and  the  several 
fire  insurance  companies. 

It  is  further  suggested,  as  to  the  right  of  re- 
moval, that  each  of  the  marine  insurance  com- 
panics  had  a  distinct  and  separate  cause  of 
action  against  each  of  the  fire  insurance  com- 
panies on  their  respective  policies.  This  is  a 
misapprehension,  for  the  marine  insurance 
companies  had  no  right  of  action  against  tbe 
fire  insurance  companies.  Their  cause  of  ac- 
tion was  against  tbe  railroad  company  under 
ita  bills  of  lading  issued  to  the  owners  of  the 
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ootton,  who  were  the  assured  in  the  mariDe 
eompaDies,  and  whose  loss  bad  been  paid  by 
those  companies.  The  right  of  those  compa- 
nies was  directly  against  the  railroad  company, 
hf  way  of  subrogniion,  and  to  enforce  its  lia- 
bility under  its  bills  of  lading.  They  could 
Dot  have  proceeded  directly  against  the  fire 
companies  without  the  presence  of  the  rail- 
road company.  The  latter  was  an  indispensa- 
ble party  toihe  relief  sougbt,  for  it  was  tbrouKh 
only  this  alleged  liability  that  tbe  fire  insur- 
ance fund  could  be  reached  and  subjected  to 
the  indemnity  of  tbe  marine  insurance  com- 
panies. If  each  of  these  marine  insurance 
compani*  s  had  filed  a  separate  bill  for  tbe  same 
relief  sougbt  by  their  joint  suit  there  could 
have  still  been  no  right  of  removal  on  die  part 
of  tbe  fire  insurance  companies  on  tbe  ground 
of  a  separable  controversy,  even  if  the  fire  in- 
surance companies  were  not  garnishees,  as 
held  by  the  supreme  court  of  Tennessee,  for 
tbe  reason  that  the  railroad  company  and  the 
compress  company  would  both  have  been  in- 
dispensable parties,  and  could  not  have  been 
arranged  on  the  same  side  with  the  complain* 
ants,  inasmuch  as  the  liabilities  of  tbe  railroad 
company  to  the  marine  insurance  company 
8841  was  the  primary  question  to  *be  deter- 
mined. I/misHUe  d  if.  R,  Co,  v.  Me,  114  U.  8. 
52  [29:68];  IHHey.  Tvecft,  115  U.  S.  41  [29:331]. 

The  complainants  had  a  right  to  jom  in  en- 
forcing the  common  liability  of  the  railroad 
oompany  upon  its  bills  of  lading,  and,  in  tbe 
language  of  Chief  JuHiee  Maisball,  in  ^ew 
Orleans  Y.  WinUr.  14  U.  B.  1  Wheat.  91  [4:44], 
"having  elected  to  sue  jointly  the  court  is  inca- 
pable of  oistinguisbing  their  case,  so  far  as  re- 
■pects  jurisdiction,  from  one  in  which  they 
were  compelled  to  unite."  This  ruling  has 
been  approved  in  PeninsxiUir  Iron  Co.  v.  iStone^ 
121  U.  S.  631,  633  [80:1020,  1021]. 

In  the  present  case,  as  in  Peninsular  Iron 
Co.  y.  >^(7'^«,  the  rights  of  each  of  tbe  complain- 
ants and  of  other  marine  insurance  companies 
occupying  the  same  position,  depend,  asairainst 
the  petitioners  for  removal,  on  the  alleged  right 
of  the  marine  companies  to  hold  the  railroad 
company  liable,  by  way  of  subrotration,  U(>on 
its  bills  of  lading,  and,  as  an  incident  to  that 
liability,  to  collect  tbe  fire  insurance  fund  to 
the  extent  of  tbe  railroad  company's  share 
therein.  "Although,  as  between  themselves, 
they  have  separate  and  distinct  interests,  they 
loined  in  a  suit  to  enforce  an  obligation  which 
H  common  to  all;  .  .  .  and  while  all  the  com- 
plainants need  not  have  joined  in  enforcing  it, 
they  have  done  so,  and  this,  under  the  rule,  in 
^'ew  Orleana  v.  Winter,  14  U.  8.  1  Wheat.  91 
[4:44],  controls  the  jurisdiction."  The  volun- 
tary joinder  of  the  parties  has  tbe  same  effect 
for  purposes  of  jurisdiction  as  if  they  had  been 
compelled  to  unite. 

The  right  of  removal  must  be  determined  by 
the  pleadings  at  the  time  tbe  petition  is  filed 
(Oravea  v.  Cot  bin,  182  U.  S.  585  [33:  467]  )  and 
testing  the  application  made  in  tbe  present  case 
hy  this  rule,  we  had  no  dispute  or  controversy 
tet  forth  in  the  bill  or  in  the  petition  for  removal 
between  tbe  compress  company  and  the  fire 
insurance  companies.  On  tbe  contrary,  these 
defendants  are  charged  with  confederating  to- 
gether for  the  purpose  of  relieving  the  fire  in- 


surance  companies  from  liability  on  their  poli- 
cies. 

The  bill  seeks  to  charge  the  railroad  compa- 
ny, and  then  to  reach  and  subject  its  equitable 
rights  and  interests  in  the  fire  insurance  fund, 
taken  out  by  tbe  compress  company  for  its  ben- 
efit. "There  is  not  in  the  bill  or  in  the  [385 
cross-bills  any  suggestion  oj  intimation  that 
there  is  any  controversy  or  dispute  between  the 
railroad  company  and  the  compress  company; 
or  between  the  compress  company  and  tbe  fire 
insurance  companies.  Under  such  circumstan- 
ces there  is  manifestly  no  separable  controversy 
made  by  the  pleadings,  such  as  entitles  the  fire 
companies,  or  either  of  them,  to  remove  the 
cause.  There  is,  in  fact,  no  controversy 
"which  can  be  fully  determined  as  between 
them,"  and  as  stated  by  this  court  in  Tarrence 
v.  8/iedd,  144  U.  S.  527,  580  [36:528,  581],  **by 
the  settled  construction  of  this  section  (refer- 
ring to  separable  controversies)  the  whole  sub- 
ject matter  of  the  suit  must  be  capable  of  be- 
ing finally  determined  as  between  them  (tbe 
parties  seeking  removal)  and  complete  relief 
afforded  as  to  the  separate  cause  of  action, 
without  the  presence  of  others  originally  made 
parties  to  tbe  suit." 

It  may  be,   under  the  Judiciary    Act    of 
March  3.  1887  (and  1888)  as  under  the  Act  of 
March  3,  1875.  that  the  court  may  disregard 
the  particular  position  of  the  parties  as  com- 
plainants or  defendants,  assigned  to  them  by 
ihe  pleader,  for  the  purpose  of  determining  the 
ricbt  ot  removB]  {ffarter  Twp.  v.  Kcrnochah 
10^3  U.  S.  562  [26:  411])  and  the  matter  in  di*' 
pute  may  be    ascertained   by  arranging  th< 
parties  to  the  suit  on  opposite  sides  of  the  di^' 
pute,  and  if  by  such  an  arrangement  it  appeai> 
that  those  on  one  side  are  all  citizens  of  dilTer 
cnt  states  from   those  on  the  other,  the  suit 
may   l)e  removed.      Meyer    v.     Dclcnnwe    li. 
Const.  Co.  {Removal  Cases)  100  U.  S.  457 
593];   Ayers  v.  Chicago,  101  U.   S.    184 
888 1 . 

Tbe  plaintiffs  in  error  in  tbe  present  cases 
seek  to  sustain  the  right  of  removal  by  tbe  ap 
plication  of  this  rule;   but  it  will  not  avail 
them,  for  if  the  parties  are  arranged  on  oppo^ 
site  sides  of  the  primary  and  controlling  mat 
ter  in  dispute,  we  shall  have  the  three  com 
plainants,  together  with  tbe  Phenix  liisuranct 
Company,  a  corporation  of  the  state  of  New 
York;  the  Union  Marine  Insurance  Company, 
Limited,  of  London,  England;  the  British  A 
Foreign  Insurance  Company    of    Liverpool, 
England,  and  tbe  Standard  Marine  Insurance 
Company,  Limited,  of  England,  on  one  side, 
and  the  railroad  company,  the  compress  com 
pany,  and  the  fire  insurance  *compa  [380 
nies,  together  with   the  other  defendants,  as 
parties  on  the  other  side. 

Now,  as  thus  arranged,  we  have  two  alien 
corporations  on  the  side  of  the  complainants, 
and  two  alien  fire  insurance  companies  (tbe 
London,  Liverpool  &  Globe  Insurance  Com- 
pany, and  tbe  Royal  Insurance  Company)  on 
the  side  of  the  defendants.  Under  such  posi- 
tion, the  alien  petitioners  would  not  be  entitled 
to  removal;  besides  it  is  settled  bv  Hing  v. 
Cornell,  106  U.  8.  895  [27:  60]  that  subdivision 
two  of  section  689  of  tbe  Revised  St^itutes  wai 
repealed  by  the  Act  of  1875,  ao  that  an  alien 
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sued  with  a  citizen  had  do  ri^ht  of  remoya], 
and  tills  subdivision  two  of  that  section  was 
not  restored  by  the  Act  of  March  8,  1887; 
hence,  an  alien,  in  the  position  of  the  alien  pe- 
titioners, in  the  present  case,  would  have  no 
right  to  remove  the  cause  on  the  ground  of  a 
separable  controversy. 

Apdn,  the  parties  being  arranged,  as  above, 
according  to  the  matter  in  dispute,  we  have 
the  Pheniz  Insurance  Company  of  New  York 
in  the  position  of  plaintiff,  with  the  Mutual 
Fire  Insurance  Company  of  New  York  (No. 

809)  the  ContineDtai  Insurance  Company  (No. 

810)  and  the  Fire  Association  (No.  8ll)  cor> 
porations  of  the  same  state,  applying  for  the 
removal.  It  is  too  clear  tu  require  the  citation 
of  authorities  that  in  this  position  of  the  New 
York  corporations,  those  occupying  the  posi- 
tion of  defendants  had  no  right  of  removal. 

It  ia  further  shown  by  the  pleadings  that 
the  Pheniz  Insurance  Com|)any  in  its  cross- 
bill made  a  defendant  of  the  New(>ort  News 
&  Mifisiraippi  Valley  Company,  a  corporation 
organized  under  the  laws  of  Connecticut, 
which  was  a  carrier  from  Memphis  to  |>oints 
eaAt,  and  had  a  contract  with  the  compress 
company  like  that  of  the  Cairo,  Vincennes  & 
Chicago  Railroad  Company,  to  insure  cotton 
to  be  carried  over  its  Hue,  under  which  ar- 
rangement it  had  issued  bills  of  lading  to  va- 
rious parties  insured  by  the  Pheniz  Insurance 
Company:  and  that  company,  after  payment 
of  the  losses  by  its  cross  bill,  sought  the  same 
relief  against  the  Newport  News  &  Mississippi 
Valley  Company  which  was  sought  against  the 
Cairo,  Vinceuoes  &  Chicago  Kaiiroad  Compa- 
ny. So  that  to  the  croas  hill  of  the  Pheniz 
387]  Company  there  w<*re  two  *Conneciicut 
defendants,  viz.  the  National  Fire  Insurance 
Company  (No.  808)  and  the  Newport  News  & 
Mississippi  Valley  Company,  and  the  relief 
sought  made  both  of  those  corporations  neces- 
sary and  indispensable  parties.  The  Connec- 
ticut corporations  could  not  in  this  situation 
of  the  parties,  if  no  other  objection  existed,  be 
entitled  to  remove  the  cause. 

In  respect  to  the  two  other  plaintiffs  in  er- 
ror, the  Merchants'  Cotton  Press  &  Storacre 
Company  (No.  807)  and  the  Mutual  Fire  In- 
surance Company  (No.  800)  it  appears  that 
neither  of  these  parties  made  application  to  re- 
move the  cause  from  the  chancery  court  of 
Shelby  county.  So  that  neither  of  them  is  in 
position  to  assign  ermr  as  to  the  action  of  the 
court  in  denying  the  other  parties  the  right  of 
removal.  In  Land  v.  Wafker,  117  U.  S.  340, 
345  1 29:  907,  909],  it  was  held  that  the  rigiit 
to  take  steps  for  the  removal  of  a  cause  to  the 
circuit  court  of  the  United  States,  on  the 
ground  of  a  separable  controversy,  was  con- 
fined to  the  parties  actually  interested  in  such 
controversy.  In  that  case  the  court  said  on 
this  subject'  "That  neither  of  the  parties  to 
the  controversy,  if  it  be  separable,  a  question 
which  we  do  not  decide,  have  petitioned  for 
removal,  and  the  right  to  remove  a  suit  on 
the  ground  of  a  separable  controversy  is,  by 
the  statute,  confined  to  the  parties  actually  in- 
terested in  such  controversy." 

It  if,  therefore,  we  think,  clear  that  whether 
the  cause  be  looked  at  as  a  whole,  or  whether 
it  be  considered  under  any  adjustment  or  ar- 
nogement  of  the  parties  on  opposite  sides  of 
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the  matter  in  dispute,  there  was  no  right  of 
removal  on  the  part  of  the  several  plaintiffs  in 
error,  or  either  of  them. 

The  remaining  assignment  of  error  based 
upon  the  alleged  allowance  by  the  local  agent 
of  the  railroad  company  of  special  rates,  re- 
bates, or  drawbacks  to  Jones  Brothers  &  Com- 
pany which,  it  is  claimed,  rendered  the  bills 
of  lading  issued  by  the  railroad  company  to  the 
owners  of  consignees  of  the  cotton  void,  so 
that  the  maiine  insurance  companies,  who  had 
paid  the  losses,  could  have  no  right  upon  such 
bills  of  lading  against  the  railroad  coniftan}', 
or  the  fire  insurance  companies,  needs  but  little 
consideiation.  The  supreme  court  of  the  state 
disposed  of  this  question  as  follows:  "This 
fact  of  ^special  rate  and  rebate  is  denied  [3K8 
and  it  is  a  matter  of  controversy  and  conflict 
of  evidence,  and  it  is  also  insisted  in  answer  to 
this  by  plaiotiils  that  the  interstate  commerce 
law  does  not  apply  for  the  reason  that  the  evi- 
dence disproves  any  'common  contract' over 
the  river  and  rail  rate.  We  are  of  opinion, 
however,  and  rest  our  decision  upon  the 
ground  that  if  it  were  assumed  that  the  law 
was  applicable,  and  the  fact  of  agreement  for 
rebate  and  special  rate  proven,  it  would  not 
prevent  liability  on  the  part  of  the  carrier  for 
the  freight  received  and  covered  by  insurance 
in  the  iisnds  of  the  carrier's  agent.  The  law 
makes  such  agreements  as  to  reliate,  etc.,  void, 
but  does  not  make  the  contract  of  affreight- 
ment  otherwise  void,  and  we  tliiiik  there  is 
nothing  in  the  law  or  the  policy  of  it,  which 
requires  a  construction  that  would  ezcuse  a 
carrier  from  all  liability  when  it  made  such  a 
contract  in  connection  with  that  for  receipt 
and  transportation  of  freight.  Such  a  con- 
struction would  encourage  rather  than  dis* 
courage  such  unlawful  agreements  for  rebates. 
The  carrier  might  prefer  them  to  liability  for 
the  freight.  Such  a  contract  for  rebate  would 
be  voiri,  and  could  not  be  enforced;  but  we 
think  the  shipper  could  nevertheless  recover 
for  loss  of  his  freight  through  the  carrier's 
and  insurer's  negligence.  No  different  con- 
struction has  yet  been  put  upon  the  interstate 
commerce  law  so  far  as  we  are  advised,  and 
we  decline  to  give  it  any  other."  We  concur 
in  the  correctness  of  this  conclusion  of  the 
stale  supreme  court. 

Jones  Bros.  &  Company  were  either  the 
agents  of  the  owners  or  consignees  of  the  cot- 
ton, or  the  sellers  thereof  to  eastern  consign- 
ees, and  the  rebates  or  drawbacks  which  they 
claimed  to  have  been  allowed,  if  allowed  at  all, 
according  to  the  testimony  of  one  of  the  mem- 
bers of  the  firm,  was  a  private  benefit  which 
the  firm  secured,  and,  so  far  as  appears,  with- 
out the  knowlcd(?e  or  consent  of  the  owners 
or  consignees  of  the  cotton.  Under  such  cir- 
cumstances, if  such  rebates  were  paid  or  al- 
lowed to  the  firm  by  the  agent  of  the  railroad 
company,  it  is  dithcult  to  understand  upon 
what  principle  such  an  allowance  would  vitiate 
or  render  void  the  bills  of  lading  which  the  rail- 
road company  issued  to  the  owners  of  the  cot- 
ton. It  is  *Btill  more  difficult  to  under-  r389 
stand  how  the  compress  company,  or  the  fire 
insurance  companies,  could  avail  themselvesof 
the  arrangement,  even  regarding  it  as  illegal, 
between  the  agent  of  the  railroad  company  and 
Jones  Brothers  A  Comip8A^.    t>^«^  ^«t^\i^v 
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parties  to  it,  and  they  were  not  affected  by  it  treatj- or  etatute  of  the  United  States,  ft  must  ap- 

in  anv  way,  shape,  or  form.  P^"*"  on  the  record  that  such  title,  right,  privi- 

Th(*re  i8  DOthin?  in  the  interstate  commerce  leffe,  or  immunity  was  specially  set  up  or  claimed 

law  which  vitiates  bills  of  lading,  or  wliiclj,  f^  ^f^^^^^.V^™®  *"^  *"  ?\P'^'^u1 '^•L**°'* 

by  reason  of  sueh  allowance  to  Jones  Brothers  ^^"caimed^         """*  ""^                         "^         *" 

^  Company,  if  actually  made,  would  invuli-  .    mu     *  **         *           -i  *       «      ^  *          m^^. 

^«.*«  ♦K^r.^v. »,.«/>»  ^f  ..ir..».*».i.trn<>n»  r»r  AY^r«ir>f  ^    Tiic  fttB^e  courts  CBD  determine  between  fndi- 

datethe  contract  of  affreightnient  or  exempt  ^^^^^^  ^,^^      j^^,      ^^  validity  of   conflicting 

the   ra/road   company    from   liability   on   lU  titles  under  different  grants  from  the  same  ante- 

Dills  of  lad  mg.  oedentsource,  and  the  issue  as  to  whether  one  of 

The  principles  laid  down  in  Interstate  Com-  the  two  grants  was  forged  or  obtained  by  fraud, 

meree  Com.  v.  J^'n'timore  <fe  0.  R,  Co.  145  C.  S.  does  not  involve  the  denial  of  a  right  or  title  set 

268  [36:  699]  4  Inters.  Com.   Rep.  92,  fall  far  up  under  a  treaty  or  statute,  uor  present  a  FM- 

short  of  establish  in  ir  that  the  nlleircrl  allowance  eral  question, 

of  rebate  to  Jones  Brothers  <&  Company  would  [No.  301.] 

render  the  railroad  company's  bills  of  lading  Submitted  Jan  8,1804.     Decided  Jan.  tt,  1894. 
invalid  and  defeat  the  ri^ht  of  the  marine  in- 

aarance  companies,  who  had  paid  the  losses,  to  TN    ERROR  to  the  Supreme  Court  of  the 

subrogation  against  the  railroad  company  on  J-    Stale  of  California,  to  review  a  decree  of 

bills  of  lading  issued  totbeowncrs  orconsignees  that  court,  afTlrming  a  decree  of  the  8u|)erior 

o(  the  cotton,  who  are  not  shown   to  have  Court  of  the  city  and  county  of  San  Francisco, 

known  of,  or  consented  to.  the  railroad  compa-  in  favor  of  plainiilTs  Willis  £.  Davis,  Admr., 

liy's  agent  giving  such  rebates.  et  al.,  against  the  California  Powder  Works, 

We  are,  therefore,  of  opinic>n  that  the  Fed-  defendant,  quieting  plaintiffs  title  to  certain 

eral  questions  presented  by  the  assignments  of  lands  in  Santa  Cruz  county,  California.     Oo 

error  were  not  well   taken  and  are  not  sus-  motion  to  dismiss.    Dismissed. 

tained,  and  that  the  iudifment  of  the  supreme  See  same  case  below,  M  Cal.  617. 
court  of  the  state  of  Tennessee  io  all  of  the 

^uses  must  be  affirmed.  Statement  by  Mr.  Chief  Jvsiiee  Fuller: 

This  was  r  suit  in  equity  broucrht  by  Isaac 

£.  Davis,  for  whom  his  administrator,  Willis 

THE  CALIFORNIA  POWDER  WORKS.  ^oSiaC  fheUtr'»X  ^^o?K 

/  ij.  %n  Jutr,,  in  ,be  District  Court  of  the  Fifteenth  Judicial 

^'  District  of  California  in  and  for  the  city  and 

WILLIS  E.   DAVIS,  Admr.  of  the  estate  of  county  of  San  Francisco,  and    subsequently 

Isaac  Davis,  deceased,  et  al.  transferred  to  the  superior  court  of  said  city 

and  county,  to  quiet  plaintiffs'  title  to  certain 

(See  S.  C.  Reporter*s  ed.  38{^-396.)  lands  in  Santa  Cruz  county,  California.    Both 

parties  claimed  the  title  under  patent  from  the 

Bitiew  of  state  judgment^independeni  ground  United  States;  plaintiffs,  through  Pedro  Sain- 

—Federal  question— fraudulent  grant.  sevain,  patentee  of  the  rancho  Caiiada  del  Rin- 

.    ^    ^      ^.            ,       ,.  con  en  el  Rio  San  Lorenzo;  defendant,  through 

1.   TV)  ^ve  this  court  Jurisdiction  to  review  a  state  William  Bocle.  patentee  of  the  tract  called  La 

Judfrment  on  wri t  of  error.  It  must  appear  aflSrm-  rjarbonera 

atirely  not  only  that  a  Federal  question  was  pre-  ^.           '  havinir  been    heard    Ihe  annprior 

sented  for  decision  by  the  state  court,  but  that  '^T    ^  naving  Deep    neara.  ine  superior 

Its   decWon  was  necessary  to   the  deterraina-  ^^^urt  made  special  findings  of  fact,  and  found 

tion  of  the  cause,  and  that  it  was  actually  decid-  ^  ^  conclusion  of  law  that  the  plaintiffs  were 

ed  or  that  the  Judflrment  as  rendered  could  not  entitled  to  a  decree  according  to  the  prayer  of 

have  been  given  without  deciding  it.  the  bill. 

%   Where  a  state  decision  rests  on  an  independent  From  the  findings  it  appeared  that    Sainse- 

fffound.  not  involving  a  Federal  question  and  vain's  patent  was  based  on  a  concession  of  July 

broad  enough  to  maintain  the  judgment,  the  writ  10,  1843,  the  grant  being  duly  approved  June 

of  error  will  he  dismissed  by  this  court  without  10,  1846;  that  the  archives  of  the  Mexican  gov- 

oonsidering  any  Federal  question  that  may  also  ernment  conlained  a  full  record  of  the  pro- 

havebeen  presented.  ccedings;  that  the  claim  was  confirmed  Janu- 

t.    Whore  the  jurisdiction  of  thLi  court  to  review  ary  17,  1854,  by  the  land  commissioners  of  the 

a  state  Judgment  depends  upon  the  denial  by  United  Siales,  duly  organized  under  acts  of 

ibe  state  court  of  a  title,  right,  privilege,  or  im-  Contrress  in  that  behalf,  and  their  decree  made 

mimlty  claimed  under  the  Ck)n8titution,  or  any  ^^^^  ^^  t,,^  dismissal  of  an  appeal  therefrom  by 

Note.— ^sfo  jurisdiction  in  the  Untied  States  Su-  the  District  Court  of  the  United  States  for  the 

preme  Couru  where  Federai  Question  arises^  or  where  District  of  California;  that  a  survey  *was  [39 1 

or*  drawn  in  question  statutes^  treaty,  orConstitu-  duly  had,  and  that  the  patent  issued  June  4, 

S<(m,see  notesto  Martin  V.  Hunter,  4;  97:  Matthews  1858.     As  to  Boole's  patent,  it  appeared  that 

T.Zaue,2:  854;  and  Williams  v.  Norris,  6: 671.  the  grant  to  him  bore  date  February  3,  1838: 

Am  to  jurisdiction  of  United  States SuitrcmcCouH  that  it  was  confirmed   Januarv  23,185.'),  and 

io  declare  staU  law  void  as  in  ^n\nict  With  staUam^  that   a  patent    subsequently  issued  (July   7, 

2^^'  ^.n^^^'^  ""{Jl^^r*?  V^  ^"^  1873)  but  it  was  found  that  the  prant  had  been 

SSTre. t  ^^ndTcormrral  ^nif^Jk"  falsely  antedated,  and  that  it  was  made  in  the 

«innati  v.  Buckingham,  12:  IfiO.  1^^^  1»48;  that  -there   is  not  and  never  has 

AMtojurisdiction  of  Federal  over  state  courts:  nee-  l>e«D  anj  Paper,  document,  writii)if  or  entry  in 

mtUv  of  Federal  quentinn;  what  constuutes  Federal  any  book  or  record  in   the    Mexican  archives 

£U£stfon^  see  note  to  Uamblin  v.  Western  Land  Co.  I  pertaining  to  California  relating  to  said  alleged 

'^W^  I  grant  or  concession  to  said  Bocle;  oor  is  the 
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flame  noted  iu  a  book  called  tbe  Jimeno's  Index, 
Dor  baa  said  purported  grant  any  mfip  or  dlse- 
iio  altacbed  to  it,  nor  is  any  sucb  map  ox  disefio 
referred  to.  And  at  (be  said  date,  tbe  3d  of 
February,  1888,  said  Bocle  was  not  a  na!ural- 
ized  citize.*9  of  Mexico,  but  was  a  subject  of  tbe 
Kiuirciom  of  Great  Britain  and  Ireland;"  tbat 
tbe  decree  of  confirmation  by  tbe  land  corn- 
mi^ioners  of  tbe  alleged  grant  to  Bode  was 
obtained  by  fraud,  "tbe  said  fraud  consisting 
of  tbe  fact  tbat  do  sucb  grant  was  made  to  said 
Bocle  for  said  land,  and  said  paper  purporting 
to  be  sucb  grant  was  false,  simulated  and  fab- 
ricated, and  made  after  tbe  conquest  of  Cali- 
fornia by  tbe  United  States  from  tbe  Republic 
of  Mexico,  and  in  or  about  tbe  year  1848,  and 
was  fraudulently  imposed  upon  said  board  of 
land  commissioners  as  val.d  and  genuine. 
And  tbe  dismissal  of  tbe  appeal  tberefrom  to 
tbe  United  States  district  court  was  likewise 
procured  b?  tbe  same  fraud  and  by  tbe  con- 
cealment 01  said  facts  of  tbe  fabncation  of 
said  pretended  grant  from  tbe  United  States 
autborities  acting  in  tbat  bebalf.  And  said 
land  commissioners  and  said  autborities  were 
eacb  and  all  ignorant  of  any  sucb  fraud,  and 
of  tbe  fact  tbat  said  alleged  grant  was  false 
and  simulated,  and  were  misled  and  deceived 
by  tbe  false  allegations  of  tbe  said  Bocle  in 
that  bebalf." 

A  decree  in  plaintifTs'  favor  iiaving  been  en- 
tered, defendant  moved  for  a  new  trial,  wbicb 
was  denied,  and  an  appeal  was  thereupon 
taken  to  tbe  supreme  court  of  California  from 
tbe  order  denying  said  motion,  by  wb^cb  tbat 
order  and  tbe  judgment  were  affirmed. 

Tbe  supreme  court  of  California  (Daris  v. 
California  Powder  Works,  84  Cal.  617)  among 
otber  tbings.  beld:  "Where  both  paities  to  an 
302]action  to  quiet  *title  claim  tbe  land  in  dis- 
pute under  patents  confirming  Mexican  grants. 
tbequestion  of  tbe  genuineness  of  each  original 
grant  is  a  legitimate  subject  of  inquiry  in  tbe 
action,  provided  sucb  inquiry  is  admissible  un- 
der tbe  pleadings;  and  it  may  be  shown  in 
sucb  case  that  tbe  grant  bearing  tbe  oldest  date 
was  not  made  during  tlie  term  of  office  of  tbe 
Mexican  governor  whose  signature  it  b;^ars, 
and  tbat  it  was  fraudulently  antedated.  When 
tbe  evidf^nre  in  such  action  shows  that  tbere  is 
no  official  paper  appertaining  to  an  alleged 
Mexican  grant,  nor  any  record  or  trace  thereof, 
wbicb  appears  any  wbere  in  tbe  archives  of 
California,  wben  a  part  of  Mexican  territory, 
a  strong  presumption  arises  against  the  genu- 
ineness of  tbe  grant,  wbicb  can  only  be  over- 
come by  tbe  clearest  proof  of  its  g:enuineness; 
and  wben  tbe  oral  testimony  of  witnesses,  of- 
fered in  support  of  sucb  genuineness,  is  of  an 
inconclusive  or  suspicious  character,  a  finding 
against  the  genuineness  of  the  grant  will  not 
be  disturbed  upon  appeal." 

Application  for  a  rehearing  was  made  and 
overruled,  and  thereupon  a  petition  for  the 
allowance  of  a  writ  of  error  from  this  court 
was  presented  in  wbicb  it  was  set  forth  tbat 
petitioner  claimed  tbe  land  in  controversv  un- 
der the  treaty  of  Guadalupe  Hidalgo,  and  un- 
der a  certain  statute  of  tbe  United  States  enti- 
tled "An  Act  to  Ascertain  and  Settle  Private 
Land  Claims."  approved  March  8,  1851;  tbat 
sucb  lands  were  ceded  to  tbe  grantor  of  peti- 
tioner by  tbe  republic  of  Mexico  in  1838;  tbat 


sucb  concession  was  confirmed  by  tbe  govern- 
ment of  tbe  United  States,  and  a  patent  there- 
for issued  to  the  petitioner's  grantor  under  the 
laws  of  the  United  States;  tbat  such  conces- 
sion and  tbe  patent  thereon  issued  were  attacked 
by  tbe  bill  in  equity  alleging  tbat  tbe  conces- 
sion was  not  actually  made  until  1848;  that  on 
issue  joined  on  that  allegation,  trial  was  bad 
and  plaintiffs  below  secured  \h%  entry  of  a 
judgment  tbat  theirs  was  tbe  l)etter  title;  tbat 
the  decision  of  tbe  supreme  court  of  tbe  state 
of  California  in  tbe  cause,  was  and  is  aguinst 
a  title  and  rigbt  claimed  by  petitioner  under 
tbe  treatv  and  the  statute  of  tbe  United  States, 
approved  March  8,  1851.  The  writ  of  error 
was  allowed  and  tbe  case  came  on  on  a  motion 
to  dismiss. 

Messrs,  A.  T.  Brittoiif  A.  B.  Browne* 
J.  H.  McKune  and  W.  F.  Oeorge,  for  de- 
fendants in  error,  in  favor  of  motion. 

Messrs.  John  Garber,  John  H.  Boalt 
and  Thomas  B.  Bishop,  for  plaintiffs  in  er- 
ror, in  opposition. 

Mr,  Chief  Jvstice  Fuller  delivered  tbe  opin- 
ion of  tbe  court: 

It  is  axiomatic  tbat,  in  order  to  give  this 
court  jurisdiction  on  writ  of  error  to  the  higb- 
est  court  of  a  state  in  wbicb  a  decision  in  tbe 
suit  could  be  bad,  it  must  appear  affirmatively 
not  onl^  tbat  a  Federal  question  was  presented 
for  decision  by  the  bighest  court  of  the  state 
having  jurisdiction,  but  tbat  its  decision 
was  necessary  to  tbe  determination  of  tbe 
cause,  and  that  it  was  actually  decided  or  tbat 
the  judgment  as  rendered  could  not  have  been 

given  without  deciding  it.  And  where  tbe 
ecision  complained  of  rests  on  an  independ- 
ent ground,  not  involving  a  Federal  question 
and  broad  enough  to  maintain  the  judgment, 
the  writ  of  error  will  be  dismissed  by  this  court 
without  considering  any  Federal  question  that 
may  also  biive  been  presented.  EuHisy.  Hoiks, 
150  U.  S.  861  [87:1111].  It  is  equally  well  set- 
tied  tbat  where  our  jurisdiction  depends  upon 
the  denial  by  a  state  court  of  a  title,  rigbt, 
privilege,  or  immunity  claimed  under  the  Con- 
stitution, or  any  treaty  or  statute  of  tbe  United 
States,  it  must  appear  on  the  record  that  such 
title,  right,  privilege,  or  immunity  was  speci- 
ally set  up  or  claimed  at  tbe  proper  time  and 
in  tbe  proper  way,  and  tbat  the  decision  was 
against  tbe  rigbt  so  set  up  or  claimed.  St'Jiuy- 
ler  Nat,  Bank  v.  BoUong,  supra.  We  cannot 
find  tbat  tbe  title  or  rigbt  referred  to  in  argu- 
ment was  specially  set  up  or  claimed  prior  to 
its  assertion  in  tbe  petition  for  tbe  writ  of  error, 
which  forms  no  part  of  the  record  of  the  court 
below.  Clark  v.  Pennsylvania,  128  U.  S.  395 
[32:487]. 

But  sucb  special  claim,  if  dnly  made,  would 
have  been  unavailing,  as  tbe  judgment  rested 
upon  tbe  proposition  tbat  tbe  grant  under 
which  tbe  plaintiff  in  error  deraigned  title  was 
simulated,  and  this  was  a  ground  sufficient  to 
sustain  i t, *i n  vol  ving  no  Federal  question.  [804 
Tbe  parties  claimed  under  separate  private 
land  claims,  originating,  as  alleged,  under  tbe 
republic  of  Mexico,  and  separately  confirmed, 
surveyed,  and  patented  by  tbe  authorized  offi- 
cers of  the  United  States. 
Tbe  eighth  article  of  the  treaty  of  Guada- 
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lape  Hidalgo  (9  Stat,  at  L.  929)  proYided:  "lo 
Ibe  said  lerritories,  property  of  every  kiod, 
now  beloDgin^  to  Mexicans  not  established 
there,  sliall  be  inviolably  respected.  The  pres- 
ent owners,  the  heirs  of  these,  and  all  Mexi 
cans  who  may  hereafter  acquire  said  property 
by  contract,  shall  enjoy  with  respect  to  it  guar- 
anties equally  ample  as  if  the  same  belonged 
to  citizens  of  the  United  States." 

Upon  the  acquisition  of  the  country,  the 
rlshts  of  the  inhabitants  to  their  property  were 
retained,  and  tbe^r  were  entitled  by  the  law  of 
nations  to  protection  in  them  to  the  same  ex- 
tent as  under  the  former  government,  which 
protection  the  treaty  also  secured.  As  re- 
marked by  Mr,  Justice  Field  in  Heard  v.  Fed- 
ery,  70  U.  S.  3  Wall.  478,  492  [18:88, 92],  "the 
obligation,  to  which  the  United  States  thus 
succeeded,  was  of  course  political  in  its  char- 
acter, and  to  be  discharged  in  such  a  manner 
and  on  such  terms  as  they  might  judge  ex- 
pedient. By  the  Act  of  March  3.  1851,  they 
baye  declared  the  manner  and  the  terms  on 
which  they  will  discharge  this  obligation." 
This  Act  created  a  special  tribunal  for  the  in- 
vestigation of  claims  to  land  and  the  deter- 
mination of  their  validity  as  respected  the 
United  States.  (9  Stat,  at  L.  631,  chap.  41.) 
By  section  15  it  was  enacted:  "That  the  final 
degrees  rendered  by  the  said  commissioners,  or 
by  the  district  or  Supreme  Court,  of  the  United 
States,  or  any  patent  to  be  issued  under  this 
Act,  shall  be  conclusive  between  the  United 
States  and  the  said  claimants  only,  and  shall 
not  affect  the  interests  of  third  persons." 

While  the  confirmation  of  these  claims  might 
be  conclusive  as  against  the  United  States  and 
those  claiming  under  them,  such  confirmation 
and  patent  could  have  no  effect  upon  the  inter 
ests  of  third  persons  in  respect  of  grants  to 
them  from  the  former  sovereign.  The  state 
courts  were  open  for  the  determination  between 
individuals  of  the  priority  or  validity  of  conflict- 
395]  ing  *titles  under  different  grants  from 
the  same  antecedent  source,  and  the  issue  as 
to  whether  one  of  the  two  grnnts  was  forged 
or  obtained  by  fraud  did  not  involve  the  denial 
of  a  right  or  title  set  up  under  the  treaty  or  the 
statute.  The  treaty  extended  no  protection  to 
a  fraudulent  claim,  nor  did  proceedings  under 
the  statute  to  which  each  was  respectively  not 
a  party  or  privy  determine  any  such  question 
as  between  these  private  partiei?.  neither  of 
whom  claimed  under  the  United  States  by  title 
subsequent,  but  both  of  whom  claimed  under 
patents  based  upon  Mexican  grants.  Lynch  v. 
IkBernal,  76  U.  S.  9  Wall  815.  323  [19:714, 
715].  The  case  was  the  ordinary  one  of  a  con- 
test in  respect  of  a  forged  or  fraudulent  deed. 
In  Phillips  V.  Afound  City  Land  cfe  W,  At^so., 
124  U.  S.  605.  610  [31:588,  590],  it  was  ruled 
that  the  adjudication  by  the  higbest  court  of  a 
state  that  certain  proceedings  before  a  Mexican 
tribunal,  prior  to  the  treaty  of  Quadalupe  Hid- 
algo, were  insufficient  to  affect  the  partition  of 
a  tract  of  land  before  that  time  granted  by  the 
Mexican  government,  which  grant  was  con- 
firmed under  the  Act  of  March  3, 1851,  pre- 
sented no  Federal  question;  and  Mr,  Chief 
Justice  Waile,  delivering  the  opinion  of  the 
court,  said:  "Article  VIII.  of  the  treaty  pro- 
tected all  existing  property  rights  withm  the 
limits  of  the  ceded  territory,  but  it  neither  cre- 


ated  the  rights  nor  defined  them.  Their  exist. 
enoe  was  not  made  to  depend  on  the  Constitu- 
tion, laws,  or  treaties  of  the  United  States. 
There  was  nothing  done  but  to  provide  that  if 
they  did  in  fact  exist  under  Mexican  law,  or 
by  reason  of  the  action  of  Mexican  authorities, 
they  should  be  protected.  Neither  was  any 
provision  made  as  to  the  way  of  determining 
their  existence.  Ail  that  was  left  by  implica- 
tion to  the  ordinary  judicial  tribunals.  Any 
court,  whether  state  or  national,  having  Juris- 
diction of  the  parties  and  of  the  subject  mat- 
ter of  the  action,  was  free  to  act  in  the  prem- 
ises." The  case  is  in  point  and  is  decisive. 
Martin  v.  Hunter,  14  U.  S.  1  Wheat.  804  [4: 
97],  is  not  to  the  contrary,  for  there  the 
plaintiff  claimed  under  the  treaty  of  1783,  and 
the  state  court  decided  against  the  title  thus  set 
up. 

We  have  not  deemed  it  necessary  to  examine 
the  question  raised  under  the  practice  in  Calif  or 
oia allowing  separate  ^appeals  to  lie  from[396 
a  judgment  and  from  an  order  granting  or  re- 
fusing a  new  trial,  and  for  the  purposes  of  this 
case  have  treated  the  judgment  of  the  supreme 
court,  which  not  only  affirmed  the  order  of  the 
superior  court  overruling  the  motion  but  the 
judgment  as  well,  as  the  last  and  final  judg- 
ment in  affirmance  of  a  final  decree  in  equitj 
in  the  court  below. 

Writ  of  error  dismissed. 


JOHN  POINTER,  Plff,  in  Err,, 

UNITED  STATES. 

(See  8.  C.  Reporter*8  cd.  386-420.) 

Joinder  of  separate  felonies  in  one  indictment-— 
compelling  an  election — ch  a  Hinges  to  Jury— 
state  laws — impaneling  jurors — peremptory 
challenge -- discretion  of  court— motive  for 
crime — practice  —  sufficiency  of  reeord---de 
fieiency. 

1.   A  Joinder  in  one  indictment,  in  separate  counts 

Som—As  to  trial  by  jtiry;  how  affected  by  Ttii 
Amendment  to  the  CojiHtitntion^  see  note  to  New 
YorJc  Super.  Ct.  Justices  v.  United  States.  19:  658. 

As  to  jury*  of  what  number:  viactice  in  regard  to; 
illness  or  insanity  of  one:  thirteen  or  eleven  jurors, 
wrong  pertton  serving  as  furor  by  mistahc,  see  note  to 
Silsby  V.  Foote,  14:  394. 

As  to  causes  of  challenge  of  juror  and  their  quali' 
fications^  see  note  to  Clinton  v.  Englebrecht, 
20:6o9. 

Ah  to  discharge  or  withdrawai  of  juror  Iteftnre  ver- 
dict: effect  of,  see  note  to  United  States  v.  Peres. 
6:165. 

As  to  questions  of  law  and  facts,  for  court  or  jury^ 
in  civa  and  ciiminal  cases,  see  note  to  King  v.  Del- 
aware Ins.  Co.  3: 155. 

In  criminal  case  right  of  prisoner  to  be  present  dur- 
ing his  trial  and  necessity  of  his  being  present:  rec- 
ord must  show  that  he  was  present,  see  not©  to 
Lewis  V.  United  States,  86:  1011. 

As  to  criminal  law:  correction  of  sentence  of  one 
coniHcted:  re-sentence,  see  note  to  Ex  parte  Crooa. 
36:909. 

As  to  jurisdiction  of  United  States  courts  over  com- 
mon law  offenses,  see  note  to  United  States  v.  Cool- 
idge.  4: 124. 

As  to  offlc^rs  de  facto:  indietmeni  for  murder, 
suffleieney  of  statement  of  Umeand  place  of  death, 
see  note  to  Ball  v.  United  States,  35: 377. 
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relonliK  of  tb«  nine  olaa  or  ^nwle, 
ujd  tubjectto  tbe  nme  puatrbinent,  la  not  neo- 
rm^iMr  tatal  to  Uw  lodlotineDt:  but  tbe  oourl 
mar  Id  Iti  dIacntloD,  compsl  Um  proaecuuw  to 
ekKit  upon  what  one  ol  the  chargea  he  trill  so  to 
trial:  tueh  diioretloa  baa  not  been  talieD  ana;  bj 
O.  B.  BeT.BlHt.l  lOEi. 

3.  irbere  tvo  murdeia  were  commlttnl  at  the 
■ame  place,  on  tbe  same  occa«iDn.iad  under  luot) 
clrcumsiancoa.  that  tbe  proof  in  respect  to  ouc 
□oceaHrllythreir  light  upon  tbe  other,  tbe  rlgbu 
of  iheaecuKd  were  not  prejudiced  by  the  refusal 
of  the  nourt  to  compel  the  proaeculor  lo  elrol 
upOD  which  of  tbe  two  cbergee  he  would  pro. 
oeed,  but  tbe  Bovemmeiit  mar  be  required  al 
■□r  time  before  the  trial  le  oonoludod  to  eleel 
upon  wbtoh  charge  It  will  aak  a  verdloL 

t.  Where  the  ]uroi«  won  all  ezamiiied  aa  to  ttaeli 
quaUBoatloiit.  and  tbirtT-seven  were  touud  nol 
liable  to  objection  tor  cause.  It  la  not  arror  In  the 
court  to  require  tbe  aocuaed  toozerdae  hii  rlttht 
lo  exclude  bj  oballeuge  twenty  of  such  Jurora. 
be  being  noUBed  tbat  tbe  lint  twelve  unotial- 
lenged  by  either  aide  would  oonitltutc  the  Jury  to 
try  bliD.  and  ittanot  neocasary  that  the  twelve 
who  are  tn  try  him  bo  Bret  selecteil. 


Of  Jurors  lo  serve  io  the  courts  ot  the  United 
sutes,  the  slate  laws  are  controlling. 

&.  The  mode  of  impaneling  Jurora  for  the  trial  of 
cases  In  the  courts  ot  the  United  States  a  within 
the  control  of  those  courts.  BubjDCi  only  to  (he 
reslrlcUnns  Congress  has  prescribed,  and,  also,  to 
such  1  imitation!  as  are  rccogniicd  by  the  settled 
princlplea  of  criminal  law. 

4.  A  prlBonercannot  be  compelled  to  make  a  per- 
emptory oballenge  to  a  Juror  until  be  has  been 
brought  face  to  face.  In  tbe  presence  of  tbe 
court,  wllb  each  propoaed  Juror,  and  an  oppor- 
tunity given  tor  Inapeotlon  and  examioation  ot 


Tbe  facta  are  lUted  to  th«  oplolon. 

MtMTi.  S.  B.  Mazer  ■■"I  Jaeob  O. 
Hodgeci  for  plalDtiS  in  error: 

Wben  a  circuit  court  of  tbe  TlDlted  Stataa 
falli  to  conform  to  tbe  metbods  prescribed  by 
the  Btatulet  of  tbe  state  in  wblch  tbe  court 
ifl  beld  in  impaneling  a  Jur^  In  a  cBpltal  case, 
tboD  any  roetbod  tbat  conflicts  or  abridges  the 
right  of  a  prisoner  upon  trial  for  bis  life  u 
tbey  exist  at  common  law,  is  error  for  which 
tbe  Supreme  Court  ought  to  reverse  a  case. 

And  any  mclbod  [bat  does  not  reqidre  each 
Juror  caDed  into  tlic  boi  in  (he  presence  of  the 
court  aod  prisoner,  and  a  fair  and  full  oppor- 
tunity given  to  Ibe  prisoner  tolben  and  there 
inspect  and  question  each  juror  aod  In  tbe  pres- 
ence of  the  court  exerciacliis  right  of  cballen^ 
according  to  bis  own  peculiar  prejudice,  is 
abridging  a  prisoner's  rights  as  thej  exist  at 

AUrander  v.  UniUd  St»Ui.  138  U.  B.  858 
(34:  QM);  JmUv.  United  Biota.  146  U.  8.  870 

(36:  101 1). 


t  least  have  the 


blm. 

7.  Where  tbe  subject  is  not  controlled  by  statute, 
the  order  Id  which  peremptory  challenges  shall 
be  exercised  Is  in  tbedtsoretlonof  tbe  court. 

t.  It  Is  nut  Indispensable  to  oonviotlon  tbat  tbe 
partloular  motive  for  taking  the  lite  of  a  human 
being  shall  be  established  by  proof  to  the  satis- 
faction of  the  Jury:  proof  of  motive  Is  never  In- 
dispensable to  conviction. 

«.  It  in  charging  a  Jury  the  Judge  reads  from  the 
oplDlons  or  Judgments  of  otheraouris.sucbprao- 
tloe.  altbougb  not  to  be  encouraged,  is.  iu  tbeat^ 
senee  Ota  statute  prescribing  adifFerent rule  not 
ground  for  the  reversal  Of  the  judgment  of  tbe 
trial  court,  iinlcaa  It  appeaia  that  tbe  Jury  has 
beenrnWed. 

10.  Where  it  appears  from  tbe  Journal  enUes  of 
the  trial,  u  weU  as  from  tbe  bill  of  exceptions, 
tbat  the  verdict  ot  guiliy  was  returned  Into  and 
leoorded  by  the  court,  in  the  presence  of  tbe  ao- 
cuaed. that  Is  sulDcient  itnlement  In  tbe  reooid 
tbat  tbe  verdict  was  received  and  recorded. 

IL  In  a  criminal  cue  all  parts  of  tbe  record  are  to 
be  Interpreted  tc.getber.eRect  being  given  to  all. 
If  possible,  and  a  deBclency  at  one  place  may  tie 
supplied  by  what  appears  in  another. 


IN  ERROR  to  the  Ctrcnit  Ctmrt  of  the  DDlted 
States  for  the  Westero  District  of  Arkan- 
saa,  to  review  a  JudgiDeot  of  ranvlction  and 
eentence  of  Joba  Pointer  for  the  murder  of 
ODC  Bamael  G.  Vandiveei,  as  charged  in  the 
lliat  count  of  tbe  Indictment,  and  for  tbe  mur- 
der of  Wtlliam  D.  Holding  u  charged  In  tbe 
third  count  of  tbe  IndlctmenL  Affirmti. 
lit  D.  & 


ju; 

guilty  or  not  guilty,  and  judgment  must  be 
rendered  upon  lite  verdict  aa  returned. 

1  Black,  Judgm.  ItB;  Marder  v,  Wnght.  TO 
Iowa.  42;  Bishop,  Statutory  Crimes  (Sd  ed.) 
848;  1  Bishop,  Crim.  Froc.  (2d  ed.)  443, 10D1; 
2  Bishop,  Crim.  Froc  (2d  ed.)  Ml;  1  CblUr, 
Cnm.L.  685.636. 

Mr.  Edward  B.  Whltuer,  Amittant 
Atty.  0«n.,  for  defendant  in  error: 

Tbe  method  of  iaipaoeliDg  the  jurr,  waa 
like  that  adopted  in  Alrxander  v.  UntUd  StaUt, 
138  0.  S.  S&£!  (4:  954i;  I^it  v.  UniUd  Slatet, 
146  C.  S.  370  (38:  1011). 

BppciGcally  slating  Ibe  grounds  of  the  ob- 
jection waives  all  grounds  unspeciSed, 

Kcaniton  v.  Qann,  99  U.  S.  660  (23:  808); 
Belk  v.MeagJuT,  104  U.  S.  279  (26:  786), 

Tbe  rca-coo  why  tbe  prisoner's  presence  Is  re- 
quited is  stated  by  Ibe  court  as  follows,  from 
neptn.  PtoA.  110  U.  8.  574(28:262): 

"Tbe  prisoner  Is  entitled  lo  an  impartial 
jury,  composed  of  peisons  not  disquali fled  bjr 
slatiile,  and  bis  life  or  liberty  mJty  depend  up- 
on Ibe  aid  which  by  personal  presence,  he  may 
Sve  to  tbe  counsel  and  to  the  court  aod  Irien 
tbe  selection  of  Jurors." 

In  the  well  known  case  of  Com.  t.  Tort.t 
Met.  98. 114.  43  Am.  Dec  878,  Ohirf  Jvttie* 
Sbnw  said  tbat  where  ibere  is  no  proof  of 
"  provocation  or  sudden  quarrel  the  law  pre- 
sumes malice  from  tbe  actof  killing,  unieaa 
the  matter  of  excuse  or  exieauaiion  afflrma- 
tively  appears."  This  doctrine  was  after- 
wanu  confined  by  him  to  cases  "  where  tba 
killlog  was  pruvea  to  have  been  committed  br 
tbe  defendant  and  nothing  further  is  ahoisn. 

Com.  V.  Matekini,  B  Gray,  468. 

Proof  ot  motive  is  never  indiapensable  Itt 
conviclion. 


Slate,  78  Ala.  478. 

if  tbe  criminal  act  and  the  connection  of  tlic 
ippellant  are  clearly  proved,  the  abaenca  of 
BTldeoce  ot  moUn  la  Immaterial. 
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Oreen  v. State,  88  Ark.  804;  State  v.  Whitman, 
14  Rich.  L.  113;  People  w.  Minted,  12  N.  Y.  8. 
R  719;  Horntby  v.  StaU,  04  Ala.  55,  67;  8 
Qreenl.  Ev.  §  144. 

The  use  of  illustrations  In  iDStructing  the 
fury  may  be  criticised,  but  it  Is  common,  and 
11  is  hardly  the  subject  of  exception.  We  do 
not  find  any  precedent  of  a  reversal  for  this 
reason;  on  the  other  hand,  the  practice  is  ap- 
proved within  proper  limits. 

2  Thomp.  Trials,  §§  2315,  2821;  Mastere  t. 
Warren,  27  Conn.  293;  Melledge  v.  Boston  Iron 
Ca.  6  Cush.  158,  61  Am.  Dec.  69;  Bopd  y. 
United  States,  142  U.  8.  450(35:1077). 

Defendant  excepted  to  all  of  that  portion  of 
the  charge  which  defines  and  explains  acci- 
dental killing.  The  exception  is  so  general  as 
to  be  of  no  value. 

Bogk  V.  Oassert,  149  U.  8.  17  (37:  681);  Con- 
neclieut  Mut,  L,  Ins.  Co.  v.  Union  Trust  Co,  112 
U.  9.  250, 260  (28:  708,  712). 

Tlie  prisoner  having  been  found  guilty  upon 
two  counts,  for  either  of  which  he  could  be 
hanged,  was  sentenced  to  be  hanged  generally 
for  both.  This  certainly  cannot  prejudice  him. 
The  sentence  was  therefore  sufficient  even  at 
common  law.  1  Bishop,  Crira.  Proc.  g  1327. 
The  common  law  rule  is  reaffirmed  by  section 
1025  of  the  Revised  Statutes.  The  judgment 
and  sentence  in  this  case  follow  the  preo^ent 
set  by  Mr.  Justice  Nelson  and  Judge  Hall  in 
the  first  case  decided  under  the  statutes  allow- 
inffjoinder  of  different  offenses. 

United  States  y.  Albro,  cited  in  People  v.  Lis- 
comb,  60  N.  Y.  559,  588, 19  Am.  Rep.  21 1. 

In  a  capital  case  it  is  unnecessarv  (ocon.s{der 
the  questions  discussed  in  Tweed's  case  ju«t 
cited,  in  the  Tichborne  case  (Castro  v.  Beg,  L. 
R  6  App.  Cas.  229);  1  Bishop,  Crim.  Proc. 
§  1827;  and  similar  authorities. 

The  court  could  properly  in  its  discretion 
direct  the  prisoner  to  be  tried  for  both  murders 
at  the  same  time,  since  they  were  part  of  the 
same  transaction. 

Ex  parte  Uenry,  128  U.  8.  372  (31:174);  Har- 
mon V.  Com,  12  8erg.  &  R.  69;  Carlton  v,Com. 
5  Met.  582;  Com,  v.  Hills,  10  Cush.  530;  StaU 
V.  I^elson,  29  Me.  320;  Ex  parte  Ilibbs,  26  Fed. 
Rep.  421,  427;  Rx  parte  Peters,  2  McCrary, 
408;  United  States  v.  0^ Callahan ,  6  McLean, 
596;  United  States  v.  Benmtt,  17  Blatchf.  857; 
Wharl.  Crim.  PI.  &  Pr.  §§  293,  294,  910. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

At  the  February  term,  1892,  of  the  Circuit 
Court  of  the  United  States  for  the  Western 
398]  District  of  Arkansas,  the  ^rand  *jury 
returned  an  indictment  against  Jonn  Pointer, 
for  the  crime  of  murder. 

In  the  first  count  it  was  charged  that  the 
defendant,  on  the  25th  of  December,  1891,  at 
the  Choctaw  Nation,  in  the  Indian  county, 
within  the  above  district,  did,  with  an  axe, 
feloniously,  willfully,  and  of  his  malice 
aforethought,  **  strike,  cut,  penetrate,  and 
wound"  upon  the  head  one  Samuel  E.  Van- 
diveer,  a  white  man  and  not  an  Indian,  in- 
flicting thereby  a  mortal  wound,  from  which 
death  instantly  ensued.  The  second  count 
charged  the  same  offense,  and  differed  from 
the  first  only  in  using  the  words  ''beat, 
bruise,^  in  place  of  "cut,  penetrate." 


In  the  third  count  the  defendant 
charged,  in  the  words  of  the  first  count,  with 
having,  in  the  same  manner,  on  the  25th  of 
December.  1891,  feloniously,  willfully,  and 
of  his  malice  aforethought,  at  the  Choctaw 
Nation,  in  the  Indian  country,  within  the 
same  district,  killed  and  murdered  one  Wil- 
liam D.  Bolding,  a  white  man  and  not  nn 
Indian.  The  fourth  count  differed  from  the 
third  only  as  the  second  count  differed  from 
the  first. 

The  defendant  pleaded  not  guilty.  On  a 
subsequent  day  of  the  term  he  moved  to  quash 
the  indictment  upon  various  grounds,  one  of 
which  was  that  it  charged  two  distinct  felo- 
nies.    That  motion  was  overruled. 

The  defendant  called  the  attention  of  the 
court  to  the  fact  that  he  had  been  served  some 
time  before  with  a  list  of  thirty-seven  jurors, 
and,  subseouently,  with  an  additional  list. 
He  objectea  to  that  mode  of  serving  lists  of 
jurors  by  **  piecemeal. "  To  this  the  court  re- 
plied :  ''In  the  first  place,  the  list  of  thirty- 
seven  was  served,  and  it  always  happens  that 
some  of  the  orisrinal  thirty -seven  cannot 
servo,  by  reason  of  incompetency  or  sickness, 
and,  out  of  abundance  of  precaution,  we  have 
the  additional  list  served  on  the  defendant,  so 
that  there  will  be  a  sufficient  number  served 
to  (TO  on  with  the  trial  of  the  case,  without 
waiting:  for  two  days'  service  on  the  defend- 
ant when  the  case  is  called  for  trial.  It  is  not 
a  service  by  piecemeal,  but  service  of  addi- 
tional talesmen." 

The  entire  panel  of  the  petit  jury  was  called 
and  the  jurors  were  examined  as  to  their  qiial- 
ideations,  and,  the  journal  *entry  r3U9 
states,  thirty -seven  in  number  were  founil  to  be 
generally  qualified  under  the  law,  that  is,  in 
the  words  of  the  bill  of  exceptions,  "qualified 
to  sit  on  this  case."  The  defendant  and  the 
government  were  then  furnished,  each,  with 
a  list  of  the  thirty -seven  jurors  thus  selected, 
that  they  might  make  their  respective  chal- 
lenges, twenty  by  the  defendant  and  five  by 
the  government,  the  remaining^  first  twelve 
names,  not  challenged,  to  constitute  the  trial 
jury.  The  defendant  at  the  time  objected  to 
this  mode  of  selecting  a  jury  :  "  1st,  because 
it  was  not  according  to  tlie  rule  prescribed  by 
the  laws  of  the  state  of  Arkansas ;  2d,  because 
it  was  not  the  rule  practiced  by  common  law 
courts ;  3d.  because  the  defencfant  could  not 
know  the  particular  jurors  before  whom  he 
would  be  tried  until  after  his  cliallenges,  an 
guaranteed  by  the  statutes  of  the  tJnited 
States,  had  been  exhausted  ;  4th,  because  the 
government  did  not  tender  to  the  defendant 
the  jury  before  whom  he  was  to  be  tried,  but 
tendered  seventeen  men  instead  of  twelve,  and 
made  it  impossible  for  defendant  to  know  who 
the  twelve  men  before  whom  he  was  to  be  tried 
were  until  after  his  right  to  challenge  was 
ended." 

At  the  time  this  objection  was  made  the 
defendant's  counsel  saved  an  exception  to  the 
mode  pursued  in  forming  the  jury,  and  said  : 
'*The  point  we  make  is,  that  the  government 
must  offer  us  the  twelve  men  they  want  to  trv 
the  case. "  Tlie  court  observed  :  **  Tliey  of- 
fered you  thirty -seven."  "We  understand,* 
counsel  said,  but  we  want  to  save  that 
point." 
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Et'fore  the  case  whh  upened  to  the  jury  for 
the  government,  the  defendaQ^  moved  that  tbo 
district  attoi-nev  be  required  to  elect  on  wliich 
count  of  tlic  indictmcut  he  would  claim  a  con- 
viction. That  motion  having  been  overruled, 
he  was  required  to  go  to  trial  upon  all  the 
counts. 

Upon  the  conclusion  of  the  evidence  the  de- 
fendant renewed  the  motion  that  the  govern- 
ment be  required  to  elect  upon  which  count 
of  the  indictment  it  would  prosecute  him. 
Tliis  motion  was  overruled.  After  an  elab- 
orate charj2:e  hy  the  court,  the  jury  retired  to 
consider  their  verdict,  and  returned  into  the 
court  the  following :  **  We,  the  jury,  find  the 
defendant  John  Pointer  guilty  of  murder  as 
charged  in  the  first  count  of  the  indictment. 
F.  M.  Barrick,  Foreman.  We,  the  jury,  find 
the  defendant  John  Pointer  guilty  of  murder 
400]  as  chared  in  the  thira  *count  of  the 
indictment.     P.  M.  Barrick,  Foreman.^ 

A  motion  for  a  new  trial  was  made  and 
oyerruled,  and  on  the  30th  of  April,  1892,  the 
court  sentenced  the  defendant  to  suffer  the 
punishment  of  death. 

1.  The  motion  to  quash  the  indictment  and 
the  motion  to  require  the  government  to  elect 
upon  which  count  it  would  try  the  defendant, 
present  the  question  whether  two  distinct 
charges  of  murder  can  properly  be  embraced 
in  one  indictment. 

It  is  provided  by  flection  1024  of  the  Re- 
yised  Statutes — following,  substantially,  the 
words  of  the  Act  of  February  26.  1853  (10 
Stat,  at  L.  161,  chap.  80) —that  **  when  there 
are  several  charges  against  any  pevson  for  the 
same  act  or  transaction,  or  two  or  more  acts  or 
transactions  connected  together,  or  for  two  or 
more  acts  or  transactions  of  the  same  class  of 
crimes  or  offenses,  which  may  projperly  be 
joined,  instead  of  having  several  indictments, 
the  whole  may  be  joined  in  one  indictment, 
in  separate  counts;  and  if  two  or  more  in- 
dictments are  joined  in  such  cases,  the  court 
may  order  them  to  be  consolidated." 

Although  the  two  murders  in  question  are 
alleged  to  have  been  committed  by  the  de- 
fendant on  the  Slime  day,  and  in  the  same 
county  and  district,  it  docs  not  affirmatively 
appear  from  the  indictment  that  they  were  the 
result  of  one  transaction,  or  that  the^  were 
"connected  together. **  But  the  indictment 
does  show  upon  its  face  that  the  two  offenses 
are  of  the  same  class  or  grade  of  crimes,  and 
snbject  to  the  same  punishment.  Could  both 
crimes  properly  be  joined  in  one  indictment, 
in  separate  counts?  The  statute  does  not  solve 
this  question,  but  leaves  the  court  to  deter- 
mine whether,  in  a  given  case,  a  joinder  of 
♦wo  or  more  offenses  in  one  indictment  a^^ainst 
the  same  person  is  consistent  with  the  settled 
principles  of  criminal  law.  If  those  prin- 
ciples permit  the  joinder  of  two  or  more  fel- 
onies in  the  same  indictment,  in  separate 
counts,  then  the  joinder  in  question  here  was 
proper. 

401  j  •In  IVopU  y.  Gates,  18  Wend.  822,  823, 
Chiff  Jvitice  Savage,  speaking  for  the  court, 
said  :  **  The  first  question  arising  upon  the  trial 
was  whether  the  court  should  have  compelled 
the  district  attorney  to  elect  which  count  he 
would  go  upon.  In  Taung  v.  Rex,  8  T.  R. 
100,  BuTler,  Jtutiee,  says  that  where  different 
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felonies  are  included  In  the  same  Indictment, 
the  judge  may  quash  the  indictment,  lest  it 
should  confound  the  prisoner  in  his  defense; 
but  these  are  only  matters  of  prudence  or  dis- 
cretion. This  court  has  recently  said  in  the 
case  of  People  v.  Hynders,  12  Wend.  425,  that 
there  is  no  invpropriety  in  trying  a  prisoner 
for  different  offenses,  at  the  same  time,  if  the 
offenses  are  charged  in  the  same  indictment 
and  are  of  the  same  grade,  and  subject  to  the 
same  punishment. "  Substantially  to  the  same 
general  effect  are  the  decisions  of  other  Amer- 
Tcan  courts :  United  States  v.  0*  Callahan,  6 
McLean,  696 ;  Kane  v.  People,  8  Wend.  903, 
211 ;  CarlUm  v.  Com,  6  Met.  582,  534 ;  Com, 
y.  Oilleepie,  7  Serg.  &  R.  469,  476,  10  Am. 
Dec.  475;  Com.  v.  HilU,  10  Cush.  530,  538; 
Campbell  v.  State,  9  Yerg.  833,  335,  30  Am. 
Dec.  417;  Burk  v.  State,  2  Hir.  *  J.  426, 
429 ;  Storrs  v.  State,  8  Mo.  7 ;  Baker  v.  State, 
4  Ark.  56,  58 ;  WHght  v.  State,  4  Humph. 
194,  196 ;  Johnson  v.  State,  29  Ala.  62.  67,  65 
Am.  Dec.  383;  Weinzorpflin  v.  State,  7 
Blackf.  186,  188 ;  State  v.  Hazard,  2  R.  I. 
474,  482;  Iloskins  v.  State,  11  Ga.  92,  95. 
See  also  Ix>gan  v.  United  States,  144  U.  8. 
263,  296  [36:429.440]. 

The  rule  in  England  is  not  materially  dif* 
erent.  In  Chitty's  Criminal  Law  it  is  said: 
"In  cases  of  felony,  no  more  than  one  dis- 
tinct offense  or  criminal  transaction  at  one 
time  should  regularly  be  charged  upon  the 
prisoner  in  one  indictment,  because,  if  that 
should  be  shown  to  the  court  before  ploa, 
they  will  quash  ihe  indictment  lest  it  should 
confound  tne  prisoner  in  his  defense,  or  prej- 
udice him  in  his  challenge  to  the  jury ;  for 
he  might  object  to  a  juryman's  trying  one 
of  the  charges,  though  he  might  have  no  rea- 
son so  to  do  in  the  other;  and  if  they  do  not 
discover  it  until  afterwards,  they  may  com- 
pel the  prosecutor  to  elect  on  which  charge  he 
will  proceed. "  "  But, ""  the  author  adds,  **  this 
in  only  matter  of  prudence  and  discretion 
which  it  rests  with  the  judges  to  exercise." 
Vol.  1.  pp.  252,  253.  *The  rule  is  thus  [403 
stated  by  Archbold  :  "If  different  felonies  or 
misdemeanors  be  stated  in  several  coimls  of  an 
indictment,  no  objection  can  be  made  to  the 
indictment  on  that  account  in  point  of  law. 
In  cases  of  felony,  indeed,  the  judge,  in  his 
discretion  may  require  the  counsel  for  the 
prosecutor  to  select  one  of  the  felonies,  and 
confine  himself  to  that.  This  is  what  is  tech- 
nically termed  putting  the  prosecutor  to  his 
election.  But  this  practice  has  never  been 
extended  to  misdemeanors.  **  8th  ed.  chap.  8, 
p.  95.  In  Roscoe's  Criminal  Evidence  the 
author,  after  observing  that  there  was  no  ob- 
jection in  point  of  law  to  inserting,  in  sepa- 
rate counts  of  the  same  indictment,  several 
distinct  felonies  of  the  same  degree  and  com- 
mitted by  the  same  offender,  and  that  such 
joinder  was  not  a  ground  for  arrest  of  judg- 
ment, says :  "  In  practice,  where  a  prisoner 
was  charged  with  several  felonies  in  one  in- 
dictment, and  the  party  had  pleaded,  or  the 
jury  were  charged,  the  court  in  its  discretion 
would  quash  the  indictment,  or  if  not  found 
out  till  after  the  jury  were  charged,  would 
compel  the  prosecutor  to  elect  on  which 
charge  he  would  proceed."    8th  Am.  ed.  206^ 

The  question  of  election  between  difi^\sK\ 
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charges  has  aWavs  seemed  to  depend  on  the 
t^pecial  circunistances  of  tlic  case  in  whicli  it 
has  arisen.  For  instnnce,  in  Z^^*^.  v.  Truewan, 
8  Car.  &  P.  727,  which  was  an  indictment  for 
arson,  containing  five  separate  counts,  each 
charging  tlie  firing  of  a  house  of  a  different 
owner,  it  a  [>  pea  red  from  the  opening  by  the 
pro6(*cutor  tiiut  tlie  houses  in  question  consti- 
tuted a  row  of  adjoining  houses,  and  that  the 
fire  was  communicated  to  four  of  them  from 
the  one  first  set  on  fire.  As  the  burning  of 
each  house  was  a  distinct  felony,  the  prisoner 
asked  that  the  prosecutor  be  put  to  his  elec- 
tion. Erskine,  </.,  said:  ^'As  it  is  all  one 
transaction,  we  must  hear  the  evidence,  and 
I  do  not  see  how,  in  the  present  stage  of  the 
proceedings,  I  can  call  on  the  proescutor  to 
elect.  I  shall  take  care  that,  as  the  case  pro- 
ceeds, the  prisoner  is  not  tried  for  more  than 
one  felony.  The  application  for  a  prosecutor 
to  elect  is  an  application  to  the  discretion  of 
the  judge,  founded  on  the  supposition  that 
the  ca.se  extends  to  more  than  one  charge,  and 
4031  *may,  therefore,  be  likely  to  embar- 
rass the  prisoner  in  his  defense." 
While    recognizing    as   fundamental    the 

Srinciple  that  the  court  must  not  permit  the 
efendant  to  be  embarrassed  in  his  defense  by 
a  multiplicity  of  charges  embraced  in  one  in- 
dictment and  to  be  tried  by  one  jury,  and 
while  conceding  that  regularly  or  usually  an 
indictment  should  not  include  more  than  one 
felony,  the  authorities  concur  in  holding  that 
a  jofnder  in  one  indictment,  in  separate 
counts,  of  different  felonies,  at  least  of  the 
same  class  or  grade,  and  subject  to  the  same 
punishment,  is  not  necessarily  fatal  to  the  in- 
dictment upon  demurrer  or  upon  motion  to 
quash  or  on  motion  in  arrest  of  judgment, 
and  does  not.  in  every  case,  by  reason  alone 
of  8uch  joinder,  make  it  the  duty  of  the  court, 
upon  motion  of  the  accused,  to  compel  the 
prosecutor  to  elect  upon  what  one  of  the 
charges  he  will  go  to  trial.  The  court  is  in- 
vested with  such  discretion  as  enables  it  to 
do  justice  between  the  government  and  the 
accused.  If  it  be  discovered  at  any  time 
during  a  trial  that  the  substantial  rights  of 
the  accused  may  be  prejudiced  by  a  submis- 
aion  to  the  same  jury  of  more  than  one  dis- 
tinct charge  of  felony  among  two  or  more  of 
the  same  class,  the  court,  according  to  the 
Mtablished  principles  of  criminal  law,  can 
compel  an  election  by  the  prosecutor.  That 
discretion  has  not  been  taken  away  by  section 
1024  of  the  Revised  Statutes.  On  the  con- 
trary, that  section  is  consistent  with  the  set- 
tled rule  that  the  court,  in  its  discretion,  may 
compel  an  election  when  it  appears  from  the 
indictment,  or  from  the  evidence,  that  the 
prisoner  may  be  embarrassed  in  his  defense, 
If  that  course  be  not  pursued. 

In  the  present  case,  we  cannot  say  from  any- 
thing on  the  face  of  the  indictment  that  the 
court  erred  or  abused  its  discretion  in  over- 
ruling the  defendant's  motion  to  quash  the 
indictment  or  his  motions  for  an  election  by 
the  government  between  the  two  charges  of 
rauraer.  The  indictment  showed  that  the  two 
murders  were  committed  on  the  same  day,  in 
the  same  county  and  district,  and  witlT  the 
flame  kind  of  instrument.  These  facts  alone 
JirstlSed  tb^  court  in  forbearing,  at  the  begin- 


'  ning  of  the  trial,  and  T)efoT^  t^e  facts  were  dis- 
closed, *to  compel  an  election  by  the  [404 
prosecutor  between  the  twochargesof  murder. 
When,  however,  the  evidence  wad  conclud- 
ed— indeed,  as  soon  as  the  defendant  testified 
in  his  own  behalf — the  wisdom  of  the  course 
pursued  by  the  court  became  manifest ;  for  it 
appeared  that  the  two  murders  were  com- 
mitted at  the  same  place,  on  the  same  occa- 
sion, and  under  such  circumstances,  that  the 
proof  in  respect  to  one  necessarily  threw  light 
upon  the  other.  The  accused  and  the  two  men 
alleged  to  have  been  murdered  were  compan- 
ions in  traveling,  and  were  together,  in 
camp,  at  the  place  where  the  killing  oc- 
curred. The  killing  of  Vandiveer  immedi- 
ately preceded  that  of  Bolding.  There  was 
such  close  connection  between  the  two  kill- 
ings, in  respect  of  time,  place,  and  occasion, 
that  it  wasdiflScult,  if  not  impossible,  to  sep- 
arate the  proof  of  one  charge  from  tlie  proof 
of  the  other.  It  is,  therefore,  clear  that  the 
accused  was  not  confounded  in  his  defense  by 
the  union  of  the  two  offenses  of  murder  in  the 
same  indictment,  and  that  his  substantial 
rights  were  not  prejudiced  by  the  refusal  of 
the  court  to  conipel  the  prosecutor  to  elect 
upon  which  of  the  two  charges  he  would  pro- 
ceed. 

It  is  appropriate  to  say  that  we  lay  no  stress 
upon  the  circumstance  that  the  motions  in 
question  were  not  made  until  after  the  de- 
fendant had  pleaded  not  guilty.  We  have 
already  said  that,  if  in  the  progress  of  the 
trial  it  appeared  that  the  accused  might  be 
embarrassed  or  confounded  in  his  defense, 
by  reason  of  being  compelled  to  meet  both 
charges  of  murder  at  the  same  time,  and  be- 
fore the  same  jury,  it  was  in  the  power  of  the 
court,  at  any  time  before  the  trial  was  con- 
cluded, to  require  the  government  to  elect 
upon  which  charge  it  would  seek  a  verdict. 
It  is.  also,  proper  to  say  that  we  have  not  re- 
garded as  part  of  the  record  that  which  ap- 
pears in  the  brief  of  counsel  for  the  defend- 
ant purporting  to  be  an  order  made  in  the 
court  below,  on  the  2d  day  of  October,  1893, 
amendatory  and  explanatory  of  the  order  of 
March  23.  1892.  relating  to  the  impaneling  of 
the  jury  that  tried  thiscase.  Theobject  of  this 
amendatory  order  was  to  show  more  fully 
than  was  done  by  the  order  of  March  23,  1892, 
how  the  trial  jury  was  impaneled.  The  mo- 
tion of  defendant  to  strike  from  the  record 
*a  copy  of  that  order  was  unnecessary,  [4  05 
because  the  government  has  not  moved  tliat  it 
be  treated  as  part  of  the  record,  and  disclaims 
any  purpose  to  ask  that  it  shall  be  considered 
on  this  writ  of  error.  Under  these  circum- 
stances we  have  not  considered  whether  the 
alleged  order  of  October  2,  1893,  was  within 
the  power  of  the  court  to  make,  nor  have  we 
based  our  conclusions  upon  anything  con- 
tained in  it. 

2.  The  next  question  to  be  considered  re- 
lates to  the  impaneling  of  the  jury  that  tried 
the  defendant.  It  is  contended  that  the  action 
of  the  court  l)elow  in  that  respect  was  sub- 
stantially that  condemned  in  Lem*  v.  United 
States,  146  U.  S.  870  [36:  lOlljL  But  this 
contention  cannot  be  sustained.  The  decision 
in  that  case  proceeded  upon  the  ground  that 
it  did  not  appear  affirmatively  from  the  record 
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that  the  prisoner,  when  reauired  to  make  his 
challenges,  was  brought  face  to  face  witb  the 
Jurors  whose  names  appeared  upon  the  list 
of  thirty-seven  qualified  jurymen  that  was 
fumislird,  by  direction  of  the  court,  to  the 
accused  and  the  government.  This  court  said  : 
"  It  does,  indeed,  appear  that  the  clerk  cal  led 
the  entire  panel  of  the  petit  jury,  but  it  does 
not  appear  that  when  the  Jury  answered  to 
saia  call  they  were  present  so  that  they  could 
be  inspected  by  the  prisoner ;  and  it  is  evi- 
dent that  the  process  of  challenging  did  not 
begin  until  after  said  call  had  been  made. 
We  do  not  think  that  the  record  affirmatively 
discloses  that  the  prisoner  and  the  jury  were 
brought  face  to  face  at  the  time  the  challenges 
were  made,  but  we  think  that  a  fair  reading 
of  the  record  leads  to  the  opposite  conclusion, 
and  that  the  prisoner  was  not  brought  face  to 
face  with  the  jury  until  after  the  challenge 
had  been  made,  and  the  selected  jurors  were 
brou  eh  t  i  nto  the  box  to  be  sworn.  Th  us  read  - 
ing  the  record,  and  holding  as  we  do  that 
making  of  challenges  was  an  essential  part 
of  the  trial,  and  that  it  was  one  of  the  sub- 
stantial rights  of  the  prisoner  to  be  brought 
face  to  face  with  the  jurors  at  the  time  when 
the  challenges  were  made,  we  are  brought  to 
the  conclusion  that  the  record  discloses  an 
error  for  which  the  judgment  of  the  court 
must  be  reversed.  ** 

The  record  before  us  discloses  a  wholly  dif- 
ferent state  of  facts.  It  shows  that  the  jurors 
400]were  all  examined  as  to  *their  qualifi- 
cations, and  that  thirty-seven  were  found  to  be 
qualified  to  sit  in  the  case,  that  is  to  say,  not 
liable  to  objection  for  cause ;  that  the  defend- 
ant was  in  court  during  this  examination, 
was  face  to  face  with  the  jurors  so  examined, 
and  had  an  opportunity  to  participate  in  the 
examination  to  such  extent  as  was  necessary 
to  a.scertain  whether  any  of  them  were  liable 
to  objection  for  cause :  and  that  bo  was  at 
liberty  to  strike  from  the  list  of  those  thus 
found  to  be  qualified  the  names  of  those,  not 
exceeding  twenty,  whom  he  did  not  wish  to 
serve  on  the  jury.  If  it  did  not  appear  af- 
firmatively froni  the  record  of  this  case  that 
the  accused  was,  in  fact,  brought  face  to  face 
with  all  the  jurors  who  were  examined  as  to 
their  qualifications,  and  whose  names  were 
on  the  list  of  thirty-seven  furnished  to  him, 
or  that  he  was  not  present  during  such  ex- 
amination, or  that  they  were  not  all  in  his 
presence  when  be  exercised  his  right  of  chal- 
lenge, the  judgment  would  be  reversed  for 
the  reasons  stated  in  Lewis  v.  United  States. 
VVe  adhere  to  the  decision  in  that  case,  as 
based  upon  sound  principle. 

The  objection  that  the  jurors  were  not  se- 
lected in  the  particular  mode  prescribed  by 
the  laws  of  Arkansas,  cannot  be  sustainerf. 
By  section  800  of  the  Revised  Statutes  of  the 
United  States,  it  is  provided,  substantially, 
in  the  words  of  the  Act  of  July  ^th,  1840  (5 
Stat,  at  L.  894,  chap.  47)  that  jurors  to  serve 
in  the  courts  of  the  United  States,  in  the  sev- 
eral states,  shall  have  the  same  qualifications 
— subject  to  the  provisions  contained  in  other 
sections,  and  which  have  no  bearing  upon  this 
case — and  be  entitled  to  the  same  exemptions, 
as  jurors  of  the  highest  courts  of  law  in  the 


respective  states  may  have,  and  be  entitled 
to  at  the  time  when  such  jurors  for  service  in 
the  courts  of  the  United  States  are  summoned ; 
and  they  are  required  to  be  ^'designatal  by 
ballot,  lot,  or  otherwise,  according  to  the 
nio<ie  of  forming  such  juries  then  practiced 
in  such  state  court,  so  far  as  such  mode  may 
be  practicable  by  the  courts  of  the  United 
States  or  the  officers  thereof.  And  for  tbie 
purpose  the  said  courts  may,  by  rule  or  order, 
conform  the  designation  and  impaneling  <A 
juries,  in  substance,  to  the  laws  and  usages 
relating  to  juries  in  the  state  courts,  from 
time  to  time  in  such  state. "  Rev.  Stat.  j$  80^ 
And  by  the  Act  of  June  80th,  *1870  (21  |407 
Stat,  at  L.  48,  chap.  52,  g  2)  alljnrors,  gram, 
and  petit,  in  any  court  of  the  United  States, 
including  those  summoned  during  the  session 
of  the  court,  are  required  to  be  publiclj 
drawn  from  a  box  containing,  at  the  time  of 
each  drawing,  the  names  of  not  less  than  three 
hundred  persons,  possessing  the  Qualifications 
prescribed  in  section  800  of  the  Revised  Stat- 
utes, which  names  shall  have  been  placed  in 
the  box  by  the  clerk  of  court  and  a  commis- 
sioner appointed  by  the  judge,  who  shall  be 
a  citizen  of  good  standing,  residing  in  the 
district  in  which  such  court  is  held,  and  a 
well  known  member  of  the  principal  political 
party  in  the  district  in  which  the  court  is  held 
opposing  that  to  which  the  clerk  may  belon^ff, 
the  clerk  and  the  commissioner  each  to  place 
one  name  in  said  box  alternately,  without  ref- 
erence to  party  affiliations.  That  Act  further 
provides  that  nothing  contained  in  it  shall  be 
construed  to  prevent  any  Juds^e  from  ordering 
the  names  of  jurors  to  be  drawn  from  the 
boxes  used  by  the  state  authoritiea  In  select- 
ing juries  in' the  highest  courts  of  the  state, 
and  that  ''no  persoif  shall  serve  as  a  petit 
juror  more  than  one  term  in  any  one  year, 
and  all  juries  to  serve  in  courts  after  the  pas- 
sage of  this  Act  shall  be  drawn  in  conformity 
therewith  :  Provided^  That  no  citizen  possess- 
ing all  other  qualifications  which  are  or  may 
be  prescribed  by  law  shall  be  designated  for 
service  as  grand  or  petit  juror  in  any  court  of 
the  United  States  on  account  of  race,  color, 
or  previous  condition  of  servitude." 

There  is  nothing  in  these  provisions  sustain- 
ing the  objection  made  to  the  mode  in  which 
the  trial  jury  was  formed.  In  respect  to  the 
qualifications  and  exemptions  of  Jurors  to 
serve  in  the  courts  of  the  United  States,  the 
state  laws  are  controlling.  But  Congress  has 
not  made  the  laws  and  usages  relating  to  the 
designation  and  impaneling  of  jurors  in  the 
respective  state  courts  applicable  to  the  courts 
of  the  United  States, except  as  the  latter  shall 
by  general  standing  rule  or  by  special  order  in 
a  particular  case  iSopt  the  state  practice  in 
that  regard.  United  States  y.  ShackUford,  69 
U.  S.  18  How.  588  (15 :  495)  ;  United  States  y. 
liiehardson,  28  Fed.  Rep.  61,  69.  In  the  ab- 
sence of  such  a  rule  or  order  (and  no  sucbruleor 
order  apoears  to  have  been  made  by  the  court 
below)  the  mode  of  'designating  and  [408 
impaneling  jurors  for  the  trial  of  cases  in 
the  courts  of  the  United  States  Is  within  the 
control  of  those  courts,  subject  only  to  the 
restrictions  Conmss  has  prescribed,  and, 
also,  to  such  limitations  as  are  recognized  by 


m  u.  8. 


U.  8.,  Book  88.         14 


flit 


408-410 


SuPRBMB  Court  of  the  United  States. 


Oct.  Term 


the  settled  prlDcfples  of  criminal  law  to  be 
essential  in  securing  impartial  juries  for  the 
trial  of  offenses. 

There  is  no  claim,  in  the  present  case,  that 
the  jurors  for  general  service  in  the  court  be- 
low during  the  term  at  which  the  defendant 
was  tried  were  not  selected  in  accordance 
with  law.  The  record  shows  that  he  was  duly 
served  with  a  full  and  complete  list  of  the 
petit  jurors  selected  and  drawn  by  the  jury 
commissioners  of  the  court.  Nor  is  it  con- 
tended that  the  jurors  who  were  examined  as 
to  their  qualifications  before  the  list  of  thirty- 
seven  qualified  jurors  was  furnished  were  not 
properly  selected  for  general  service  during 
the  term.  The  complaint  by  the  accused  is 
that  the  particular  mode  in  which  the  jury 
that  tried  him  was  impaneled  was  illegal. 
It  is  true  that  mode  was  not  in  conformity 
with  the  statutes  of  Arkansas.  But  that  ob- 
Jectiun,  as  already  suggested,  cannot  avail 
the  accused.  So  that  the  inquiry  must  be 
whether  the  jury  was  organized  in  violation 
of  any  settled  principle  of  criminal  law  re- 
lating to  the  subject  of  challenges. 

The  ri^ht  to  challenge  a  given  number  of 
jurors  without  showing  cause  is  one  of  the 
most  important  of  the  rights  secured  to  the 
accused.  **  The  end  of  chal  lenge, "  says  Coke, 
"is  to  have  an  indifferent  trial,  and  which  is 
required  by  law  ;  and  to  bar  the  partv  indicted 
of  his  lawful  challenge  is  to  bar  him  of  a 
principal  matter  concerning  his  trial. **  3 
Inst.  27,  chap.  8.  He  may,  if  he  chooses, 
peremptorily  challenge  ''on  his  own  dislike, 
without  showing  any  cause :"  he  may  exercise 
that  right  without  reason  or  for  no  reason' 
Arbitrarily  and  capriciously.  Co.  Litt.  1566; 
4  Bl.  Com.  853 ;  Lewis  v.  [fniUd  States,  146 
U.  8.  376  [36:  1014].  Any  system  for  the 
impaneling  of  a  jury  that  prevents  or  em- 
barrasses the  full,  unrestricted  exercise  by  the 
accused  of  that  right,  must  be  condemned. 
And,  therefore,  he  cannot  be  compelled  to 
make  a  peremptory  challenge  until  he  has 
been  brought  face  to  face,  in  the  presence  of 
the  court,  with  each  proposed  juror,  and  an 
409]  opportunity  *given  for  such  inspection 
and  examination  of  him  as  is  required  for 
the  due  administration  of  justice. 

Were  his  rights  in  Uiese  respects  impaired 
or  their  exercise  embarrassed  by  what  took 

f»]ace  at  the  trial  ?  We  think  not.  The  jurors 
egally  summoned  for  service  on  the  petit 
Jury  were,  as  we  have  seen,  examined  in  his 
presence  as  to  their  qualifications,  and  thirty- 
seven  were  ascertained,  upon  such  examina- 
tion>  to  be  qualified  to  sit  in  the  case.  Both 
the  ace  used  and  the  government  had  ample 
opportunity,  as  this  examination  pro^^ressed, 
to  have  any  juror  who  was  disqualified  re- 
jected altogether  for  cause.  A  list  of  all 
those  found  to  be  qualified  under  the  law,  and 
not  subject  to  challenge  for  cause,  was  fur- 
nished to  the  accused  and  to  the  government, 
each  side  being  required  to  make  their  chal- 
lenges at  the  same  time,  and  having  notice 
from  the  court  that  the  first  twelve  unchal- 
lenged would  constitute  the  jury  for  the  trial 
of  uie  case.  It  is  apparent,  from  the  record, 
that  the  persons  named  in  the  list  so  furnished 
were  all  brought  face  to  face  with  the  pris- 
Mfer  before  he  was  directed  to  make,  and 
Si4 


while  he  was  making,  his  peremptory  chal- 
lenges. 

Was  the  prisoner  entitled,  of  right,  to  have 
the  government  make  its  pereniptory  chal- 
lenges first,  that  he  might  be  informed,  before 
making  his  challenges,  what  names  had  been 
stricken  from  the  list  by  the  prosecutor?  In 
some  jurisdictions  it  is  required  by  statute 
that  the  challenge*to  the  juror  shall  be  made 
by  the  state  before  he  is  passed  to  the  defend- 
ant for  rejection  or  acceptance.  Such  is  the 
law  of  Arkansas,  and  the  court  below  was  at 
liberty  to  pursue  that  method.  Mansfield's 
Dig.  §  2242.  And  such  is  regarded  by  some 
courts  as  the  better  practice,  even  where  no 
particular  mode  of  challenge  is  prescribed  by 
statute.  State  v.  Gvmmings,  5  La.  Ann.  330, 
332.  But  as  no  such  provision  is  embodied 
in  any  Act  of  Congress,  it  was  not  bound  by 
any  settled  rule  of  criminal  law  to  pursue  the 
particular  method  required  bv  the  local  law. 
The  uniform  practice  in  England,  as  appears 
from  the  observations  of  Mr,  Justice  Abbott, 
afterwards  LordTenterden,  in  Brandeth's  Case, 
was  to  require  the  accused  to  exercise  hisriftht 
of  challenge  before  'calling  upon  the  [410 

fovernment.  He  said:  "Having  attended, 
believe,  more  trials  of  this  kind  ihan  any 
other  of  the  judges,  I  would  state  that  the 
uniform  practice  has  been  that  the  juryman 
was  presented  to  the  prisoner  or  his  counsel, 
that  they  might  have* a  view  of  his  person  ; 
then  the  officer  of  the  court  looked  first  to  the 
counsel  for  the  prisoner  to  know  whether  they 
wished  to  challenge  him ;  he  then  turned  to 
the  counsel  for  the  crown  to  know  whether 
they  challenged  him."  In  the  same  cas«^ 
Lard  Chirf  Baron  Richards  said  that  he  con- 
ceived it  to  be  clear  that  "it  is  according  to 
the  practice  of  the  courts  that  the  prisoner 
should  first  declare  his  resolution  as  to  chal- 
lenging." Mr.  Justice  Dallas  expressed  his 
concurrence  in  those  views.  32  How.  St.  Tr. 
771,  774,  775.  But  the  general  rule  is,  that 
where  the  subject  is  not  controlled  by  statute, 
the  order  in  which  peremptory  challenges 
shall  be  exercised  is  in  the  discretion  of  the 
court.  Com.  v.  Piper,  120  Mass.  185 ;  Tar- 
pin  V.  State,  55  Md.  464;  Jones  v.  State,  2 
Blackf.  475 ;  State  v.  Uays,  23  Mo.  287  ;  State 
V.  Pike,  49  N.  H.  406,  6  Am.  Kep.  533 ;  State 
V.  Shelledy,  8  Iowa,  480,  504 ;  State  v.  Bout- 
irHff/tt,  10  Uich.  L.  407 ;  Schuffiin  v.  StaU,  20 
Ohio  St.  233. 

In  some  jurisdictions  the  mode  pursued 
in  the  challenging  of  jurors  is  for  the  ac- 
cused and  the  government  to  make  their  per- 
emptory challenges  as  each  juror,  previously 
ascertained  to  be  qualified  and  not  subject 
to  be  challenged  for  cause,  is  presented  for 
challenge  or  acceptance.  But  it  is  not  essen- 
tial that  this  mode  should  be  adopted.  In 
R^.  V.  Frost,  9  Car.  &  P.  129,  137  (1839)  the 
names  of  jurors  were  taken  from  the  ballot- 
box,  and  each  was  sworn  on  the  vior  dire  us 
to  his  qualifications  before  being  sworn  to 
try.  When  the  government  peremptorily 
challenged  one  who  had  been  sworn  on  the 
voir  dire  as  to  his  qualifications,  it  was  ob- 
jected that  the  challenge  came  too  late,  be- 
cause the  juror  had  taken  the  book  into  his 
hand  to  be  sworn  to  try.  In  disposing  of  this 
objection  ChieJ  Justice  Tindal   said:    "The 
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rule  is  that  challenges  must  be  made  as  the 
Jurors  coiiie  to  the  book  and  before  they  are 
sworn.  The  moment  the  oath  is  begun  it  is  too 
late,  and  tlie  oath  is  begun  by  the  juror  taking 
411]  the  book,  *having  been  directed  by  tlie 
officer  of  tlie  court  to  do  so.  If  the  juror  talces 
the  book  witliout  authority,  neither  party 
wishing  to  challenge  is  to^  be  prejudiced 
thereby. "  These  observations,  it  is  apparent, 
bar!  reference  only  to  the  question  whether  a 
peremptory  challenge  could  be  permitted 
after  tlie  juror  bad,  in  fact,  taken  the  book 
into  his  hand  for  the  purpose  of  being  sworn 
to  try.  At  most,  in  connection  with  the  re- 
port of  the  case,  they  tend  to  show  that  the 
practice  in  England,  as  in  some  of  the  states, 
was  to  have  the  question  of  peremptory  chal- 
lenge as  to  each  juror,  sworn  on  his  voir  dire 
and  found  to  be  free  from  legal  objection,  de- 
termined as  to  him  before  another  juror  is  ex- 
amined as  to  his  qualifications.  But  there  is 
no  suggestion  by  any  of  the  judges  in  Frost's 
case  that  that  mode  was  the  only  one  that 
could  be  pursued  without  embarrassing  the 
accused  in  the  exercise  of  his  right  of  chal- 
lenge. The  author  it}'  of  the  circuit  courts  of 
the  United  States  to  deal  with  the  subject 
of  impaneling  juries  in  criminal  cases,  by 
rules  of  their  own,  was  recognized  in  Letois 
r.  United  States,  subject  to  the  condition  that 
such  rules  must  be  aHuptcd  to  secure  all  the 
rights  of  the  accused  146  U.  8.  379  [36: 
10151. 

We  cannot  say  that  the  mode  pursued  in  the 
court  below,  although  different  from  that  pre- 
scribed by  the  laws  of  Arkansas,  was  in  dero- 
gation of  the  right  of  peremptory  challenge 
belonging  to  the  accused.  He  was  ^iven,  by 
the  statute,  the  right  of  peremptorily  chal- 
lenging twenty  jurors.  That  right  was  ac- 
corded to  him.  Being  required  to  make  all 
of  his  peremptory  challenges  at  one  time,  he 
was  entitled  to  have  a  full  list  of  jurors  upon 
which  appeared  the  names  of  such  as  had  been 
examined  under  the  direction  of  the  court  and 
in  bis  presence,  and  found  to  be  qualified  to 
sit  on  the  case.  Such  a  list  was  furnished  to 
him,  and  he  was  at  liberty  to  strike  from  it 
the  whole  number  allowed  by  the  statute, 
with  knowledge  that  the  first  twelve  on  the 
list,  not  challenged  by  either  side,  would 
constitute  the  jury.  And  after  it  was  ascer- 
tained, in  this  mode,  who  would  constitute 
tlie  trial  jury,  it  was  within  the  discretion  of 
the  court  to  permit  them  to  be  again  exam- 
ined before  being  sworn  to  try.  But  nosurh 
41 2|  course  was  'suggested,  and  the  record 
discloses  no  reason  why  a  further  examina- 
tion was  necessary  in  order  to  secure  an  im- 
partial jury.  The  right  of  peremptory  chal- 
lenge, this  court  said,  in  United  States  v. 
Marehant,  25  U.  8.  12  Wheat.  480,  482  [6: 
7001,  and  in  Hayes  v.  Missouri,  120  U.  S.  68. 
71  [30:  578,  580],  is  not  of  itself  a  right  to 
select,  but  a  right  to  reject,  jurors. 

It  is  true  that,  under  the  method  pursued 
in  this  case,  it  might  occur  that  the  defend- 
ant would  strike  from  the  list  the  same  per- 
sons stricken  oflf  by  the  government.  But 
that  circumstance  does  not  change  the  fact 
that  the  accused  was  at  liberty  to  exclude 
from  the  jury  all,  to  the  number  of  twenty, 
who,  for  any  reason,  or  witliout  reason,  were 
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objectionable  to  him.  No  Injury  was  done 
if  the  government  united  with  him  in  ex- 
cluding particular  persons  from  the  jury.  He 
was  not  entitled,  of  riffht,  to  know,  in  ad- 
vance, what  jurors  would  be  excluded  bv  the 
government  in  the  exercise  of  its  right  of  per- 
emptory  challenge.  He  was  only  entitled, 
of  right,  to  strike  the  names  of  twenty  from 
the  list  of  impartial  jurymen  furnished  him 
by  the  court.  If  upon  that  list  appeared  the 
name  of  one  who  was  subject  to  legal  objec- 
tion, the  facts  in  respect  to  that  juror  should 
have  been  presented  in  such  form  that  they 
could  be  passed  upon  by  this  court.  But  ft 
docs  not  appear  that  any  objection  of  that 
character  was  made,  or  could  have  been  made, 
to  any  of  the  thirty- seven  jurors  found,  upon 
examination,  to  be  qualified. 

Thus,  in  our  opinion,  the  essential  right  of 
challenge  to  which  the  defendant  was  entitled 
was  fully  recognized.  And  there  is  no  rea- 
son to  suppose  that  he  was  not  tried  by  an 
impartial  jury.  The  objection  that  the  gov- 
ernment should  have  tendered  to  him  the 
twelve  jurors  whom  it  wished  to  try  the  case, 
or  that  be  was  entitled  to  know  before  mak- 
ing his  challenges  the  names  of  the  jurors  by 
whom  it  was  proposed  to  try  him,  must  mean 
that  the  government  should  have  been  re- 
quired to  exhaust  all  of  its  peremptory  chal- 
lenges before  he  peremptorily  challenged  any 
juror.  This  objection  is  unsupported  by  the 
authorities,  and  cannot  be  sustained  upon  any 
sound  principle. 

3.  We  come  now  to  examine  some  of  the  ex- 
ceptions taken  *bv  the  defendant  to  the  [413 
charge  of  the  court.  Among  other  observations 
made  by  the  court  to  the  jury  were  these  :  **  At 
this  point  it  becomes  necessary  for  us  to  ascer- 
tain what  is  meant  by  these  expressions,  will- 
fully and  with  malice  aforethought,  because 
they  are  the  characteristics  that  enter  into  the 
crime  of  murder ;  they  must  exist  as  a  part  of 
that  crime  ;  there  can  be  no  crime  of  this  kind 
without  them.  It  is  necessary,  therefore,  for 
us  to  understand  correctly,  and  to  understand 
with  precision  and  accuracy,  exactly  what 
the  law  means  by  them,  because  they  have  a 
legal  meaning,  they  have  a  meaning  that  is 
peculiar  to  the  law,  and  it  is  by  the  applica- 
tion of  that  meaning  to  the  facts  of  the  case, 
or  the  truth  of  the  case,  that  you,  as  intelli- 
gent, impartial,  and  dispassionate  citizens, 
are  able  to  arrive  at  a  just  and  correct  and 
honest  conclusion.  In  finding  their  exist- 
ence, it  is  not  necessary  that  the  proof  should 
show  that  a  motive  for  the  act  done  existed." 

The  defendant  insists  that  the  reverse  of 
this  was  the  law ;  that  proof  of  malice  ought 
always  show  some  motive  for  the  homicide. 
What  was  in  the  mind  of  the  court,  when  the 
above  observations  were  made,  is  apparent  by 
the  following  clauses  of  the  charge  that  im- 
mediately follow  those  to  which  exception 
was  taken:  ** There  is  always  a  motive  for 
every  human  act  that  is  done  by  an  in- 
dividual who  is  sane,  but  sometimes  it  isun- 
discoverable ;  sometimes  it  cannot  be  fath- 
omed ;  sometimes  because  of  its  inadequate 
character,  l)ecause  of  its  utter  insignificant 
nature  compared  with  a  great  offense  of  that 
kind,  honest  men.  whose  minds  and  hearts 
have  not  been  corroded  b^  t^i^  ow&mXs&V^^  ^\ 
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crime,  overlook  it,  they  pass  it  by.  The  law 
does  not  require  impossibilities.  The  law 
recognizes  that  the  cause  of  the  killing  is 
sometimes  so  hidden  in  the  mind  and  breast 
of  the  party  who  killed,  that  it  cannot  be 
fathomed,  and  as  it  does  not  require  impos- 
sibilities, it  docs  not  require  the  jury  to  find 
it  Yet,  if  they  do  find  it,  it  simply  becomes 
an  item  of  evidence  in  the  case,  which  is  only 
evidentiary  at  best — that  is,  it  is  only  an  item 
of  evidence  going  to  show  whether  a  par- 
ticular party  may  have  committed  an  act,  and 
sometimes  going  to  show  the  characteristics 
4 1 4]*of  that  act ;  the  law  says,  however,  that 
wherever  motive  can  be  found,  though  it  is 
not  required  to  be  found,  it  is  the  duty  of  the 
Jury  to  find  it,  though  when  they  do  find  it 
they  are  not  to  expect  that  it  will  ever  be 
adeq^uate ;  that  it  will  be  in  proportion  to  the 
act  done,  because  there  is  nothing  on  this 
earth  that  is  in  proportion  to  the  crime  of 
willfully  and  deliberately  taking  human 
life ;  there  is  no  motive  adequate  to  it;  there 
is  nothing  that  can  be  weighed  upon  the  one 
side  of  the  scale  with  the  crime  of  deliberate 
and  wicked  murder  upon  the  other  side  of  it, 
and  be  pronounced  by  honest  men  as  equal  in 
weight  to  the  crime  committed.  The  law 
says  that  motive  need  not  be  proportionate  to 
the  heinousness  of  the  crime.*' 

We  do  not  perceive  any  substantial  error 
of  law  in  what  the  court  said  upon  the  sub- 
lect  motive.  While,  as  stated,  a  motive  ex- 
ists for  every  act  done  by  a  person  of  sound 
mind,  it  is  not  indispensable  to  conviction 
that  the  particular  motive  for  taking  the  life 
of  a  human  being  shall  be  established  by 
proof  to  the  satisfaction  of  the  jury.  The 
absence  of  evidence  suggesting  a  motive  for 
the  commission  of  the  crime  charged  is  a  cir- 
cumstance in  favor  of  the  accuse<l,  to  be  given 
such  weight  as  the  jury  deems  proper ;  but 
proof  of  motive  is  never  indispensable  to  con- 
yiction.  1  Bishop,  Crim.  Proc.  §  1107,  and 
authorities  there  cited.  Malice  may  be  pre- 
sumed from  the  mere  fact  of  killing,  nothing 
further  being  shown.  Com.  ▼.  York,  9  Met. 
98,  114,  43  Am.  Dec.  373;  Com,  y.  Hawkins, 
8  Gray.  468 ;  1  Greenl.  £v.  §  84.  Tl\e  charge 
being* murder,  if  the  facts  constituting  that 
offense  were  established  beyond  a  reasonable 
doubt,  it  was  the  duty  of  the  jury  to  have 
found  the  defendant  guilty  as  charged,  al- 
though it  may  have  been  impossible  to  dis- 
cover any  adequate  motive  for  the  killing. 
As  said  in  Olijton  v.  8taU,  78  Ala.  473 :  "  The 
presence  or  absence  of  a  motive  for  the  com- 
mission of  the  offense  charged  is  always  a 
legitimate  subject  of  inquiry,  .  .  .  but  it 
is  not  in  any  case  indispensable  to  a  convic- 
tion. It  is  not  an  element  of  the  burden  of 
proof  the  law  devolves  upon  the  prosecution 
whether  the  agencv  or  connection  of  the  ac- 
cused is  manifested  by  direct  and  positive  evi- 
dence or  only  bv  circumstantial  evidence,  that 
a  motive  or  inducement  to  commit  the  offense 
4151*should  be  proved.  The  criminal  act 
•nd  the  connection  of  the  accused  with  it  be- 
ing proyed  beyond  a  reasonable  doubt,  the  act 
itself  furnishes  the  evidence  that  to  its  per- 
petration there  was  some  cause  or  influence 
movine  the  mind."  So  in  McLain  v.  Cam, 
99 P^  66k  69:  **!%  was  further  urged  that  no 
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adequate  motive  was  shown  to  induce  the  ac- 
cused to  commit  the  crime  charged.  The 
court  well  said  the  commonwealth  was  not 
bound  to  establish  an  adequate  motive  for  the 
alleged  crime,  and  declared,  in  the  words  of 
this  court,  *the  fact  of  murder  being  estab- 
lished, the  inability  to  discover  the'motiye 
does  not  disprove  the  crime."* 

There  was  evidence  before  the  jury  tending 
to  show  that  the  murders  in  question  were 
committed  in  order  that  the  defendant  might 
appropriate  certain  property  of  inconsider- 
able value  in  the  possession  of  the  murdered 
men.  Under  the  circumstances,  the  inquiry 
would  naturally  arise  in  the  minds  of  jurors 
whctlier  murder  would  be  committed  for  rea- 
sons so  trivial.  The  court  after  observing 
that  all  persons  were  apt  to  act  on  inadequate 
motives,  and  that  the  history  of  crime  showed 
that  murders  were  generally  committed  from 
motives  comparatively  trivial,  said:  "So 
also  for  the  smallest  plunder  murders  have 
been  deliberately  executed.  We  have  an  il- 
lustration of  this  in  the  trial  of  Mullcr.  in 
England,  in  1873,  for  the  murder  of  Briggft. 
Bnggs'  watch  was  seen  by  MuUer  in  a  rail 
way  car ;  Brings  was  asleep ;  the  watch  was 
exposed,  and  Muller  killed  Briurgs  by  a  sud- 
den attack  and  succeeded  in  making  his  es 
cape ;  he  was  afterwards  arrested,  convicted 
on  circumstantial  evidence,  and  before  exe- 
cution confessed  the  crime  with  the  murder. 
Until  the  confession,  the  justice  of  the  con- 
viction was  largely  criticized  on  the  ground 
that  the  stealing  oi  a  watch  was  not  a  motive 
that  could  explain  a  murder  so  bold,  so  cruel, 
and  the  chances  of  exposure  so  great.  **  Bui 
the  court  added  in  the  s<ime  connection  :  **  But 
the  reply  to  this  is  obvious.  Crime  is  rarely 
logical.  Under  a  government  where  the  laws 
are  executed  with  ordinary  certainty,  all 
crime  is  a  blunder,  as  well  as  a  wrong.  If 
we  should  hold  that  no  crime  is  to  be  pun- 
ished except  such  as  is  rational,  then  there 
would  be  no  crime  to  be  punished,  for  no 
crime  can  l)e  found  *that  is  rational ;  [41G 
the  motive  is  never  correlative  to  the  crime, 
never  accurately  proportioned  to  it.  Nor  does 
this  apply  solely  to  the  very  poor ;  very  rich 
men  have  been  known  to  defraud  others  even 
of  trifles,  to  forge  wills,  to  kidnap  and  kill 
so  that  an  inheritance  might  he  theirs.  When 
a  powerful  pa.ssion  seeks  gratification  it  is  no 
extenuation  that  the  act  is  illogical,  for  when 
passion  is  once  allowed  to  operate  reason 
loosens  its  restraints.  *" 

Reference  was  also  made  to  a  portion  of  a 
charge  delivered  by  a  judge  in  New  York 
upon  the  subject  of  motive  for  the  commission 
of  crime,  in  which  it  was  said  that  a  small 
sum  of  money,  a  word  spoken  in  anger,  an 
insult,  wrongs,  real  or  imaginary,  revenge, 
jealousy,  hatred,  envy,  and  malice,  often 
lead  to  the  commission  of  the  crime  of  mur- 
der. In  that  connection,  the  court  below 
said :  ** Therefore,  in  finding  the  existence  of 
these  elements  that  go  to  characterize  a  kill- 
ing so  as  to  make  it  murder,  you  may  find 
their  existence,  though  you  do  not  find  any 
motive." 

The  defendant  excepted  to  that  part  of  the 
charge  referring  to  the  circumstances  of  the 
murder  case  in  England  as  an  exaggerated 
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statement  of  another  case  In  a  maoner  well 
calculated  to  influence  the  minds  of  the 
jurors  against  the  prisoner  and  to  convict 
without  sufficient  evidence  and  hope  for  a 
confession  from  the  prisoner  to  prove  the  cor- 
rectness of  their  verdict.  We  do  not  think 
the  exception  well  founded.  Although  the 
practice  of  alluding  to  the  details  of  other 
cases  given  in  the  books,  while  a  jury  is  be- 
ing charged  upon  the  facts  of  the  particular 
case  on  trial,  is  by  no  means  to  be  commend- 
ed, we  cannot  say  that  the  jury  in  this  case 
were  misled  by  the  reference  made  to  what 
appeared,  or  was  said  by  judges,  in  other 
cases.  It  must  be  assumed,  if  the  contrary 
does  not  appear,  that  jurors  understand  that 
these  allusions  to  other  cases  are  made  only 
for  purposes  of  illustration.  It  is  impractica- 
ble to  prescribe  the  particular  mode  in  which 
a  judge  shall  express  to  jurors  his  views  of 
the  case  about  to  be  determined  by  their  Ter- 
djct.  That  must,  of  necessity,  be  left  to  his 
discretion.  If  in  charging  a  jury  a  judge 
chooses  to  employ  the  words  of  otlicTS  in  order 
41  7]to  convey  the  exact  'thought  in  his  own 
mind,  or  if  he  prefers,  for  purposes  merely 
of  illustration,  to  read  from  the  opinions  or 
judgments  of  other  courts,  we  cannot  hold 
that  such  practice,  although  not  be  encour- 
aged, is.  in  the  absence  of  a  statute  prescrib- 
ing a  different  rule,  ground  for  the  reversal 
of  the  j  udgmont  of  the  trial  court.  If  a  j  udg- 
mcnt  should  in  any  case  be  reversed  upon 
such  ground,  it  should  only  be  where  it  ap- 
pears that  the  jury  has  l)cen  misled  by  the 
particular  mode  in  which  they  were  charged 
to  the  prejudice  of  the  substantial  rights  of 
the  accused. 

4.  It  is  said  that  the  record  fails  to  show 
that  all  things  were  done  in  the  court  below 
that  were  necessary  to  be  done  before  the 
0ent<;nce  of  death  was  pronounced,  in  this : 
First,  the  record  nowhere  states  that  the  ver- 
dict was  received  and  recorded  ;  second,  there 
is  no  record  of  any  judgment  declaring  plain- 
tiff in  error  to  be  guilty  of  murder. 

In  respect  to  the  first  of  these  ob lections  it 
is  suftlcient  to  say  that  it  appears  from  the 
journal  entries  of  the  trial,  as  well  from  the 
bill  of  exceptions,  that  the  verdicts  of  ijuilty 
on  the  first  and  third  counts,  respectively, 
were  returned  into  and  were  recorded  by  the 
court,  in  the  presence  of  the  accused  ;  where- 
upon the  jury  were  discharged  from  the  fur- 
ther considenition  of  the  case,  and  the  defend- 
ant remanded  to  the  custody  of  the  marshal 
to  await  the  final  sentence. 

The  second  of  the  objections  above  stated  is 
based  upon  the  following  order,  under  the 
caption  of  the  United  States  v.  JoJin  Pointer, 
Indictment  for  Murdei\  No,  37,  and  made 
April  30th,  1892: 

-On  motion  of  William  H.  H.  Clayton, 
Esq.,  attorney  for  the  Western  District  of 
Arkansas,  the  said  defendant  John  Pointer 
was  brought  to  the  bar  of  this  court  in  cus- 
tody of  the  marslial  of  said  district,  and  it 
being  demanded  of  him  what  he  has  to  say  or 
can  say  why  the  sentence  of  the  law  upon  the 
verilict  of  guilty,  heretofore  returned  against 
him  by  the  jury  in  this  cause  on  the  26th  day 
of  March,  1892,  shall  not  now  be  pronounced 
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against  him,  he  says  he  has  nothing  further 
or  other  to  say  than  he  has  heretofore  said. 

"  Whereupon  the  premises  being  seen,  and 
by  the  court  well  *and  sufficiently  un-  [41S 
derstood,  it  is  considered  by  the  court  that  the 
said  marshal  of  the  district  aforesaid  cause  the 
said  John  Pointer  to  be  taken  hence  and  him, 
the  said  John  Pointer,  safely  and  securely  keep 
from  the  date  hereof  until  Tuesday,  the  28th 
day  of  June  A.  D.  1892,  and  on  that  day  and 
between  the  hours  of  nine  o'clock  in  the  fore- 
noon and  five  o'clock  in  the  afternoon  of  said 
day,  the  said  marshal  cause  the  said  John 
Pointer  to  be  taken  to  some  convenient  place 
within  this  district,  to  be  appointed  by  said 
marshal,  and  then  and  there,  between  the  said 
hours  of  nine  o'clock  in  the  forenoon  and  five 
o'clock  in  the  afternoon,  on  Tuesday,  the  said 
day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety -two,  cause 
the  said  John  Pointer  to  be  hanged  by  the 
neck  until  he  is  dead. 

**  And  it  is  further  considered  by  the  court 
that  the  United  States  of  America  do  have 
and  recover  all  their  costs  in  and  about  this 
prosecution  laid  out  and  expended,  and  that 
they  have  execution  therefor. 

**'And  the  clerk  of  this  court  is  hereby  re- 
quired to  furnish  the  marshal  of  this  district 
with  a  duly  certified  copy  of  this  judgment, 
sentence,  and  order,  which  shall  be  returned 
by  said  marshal  with  a  full  and  true  account 
of  the  execution  of  the  same.  ** 

The  specific  objection  to  the  sentence  is 
that  it  does  not  state  the  offense  of  which  the 
defendant  was  found  guilty,  or  that  the  de- 
fendant was  guilty  of  any  named  crime. 
This  objection  is  technical,  rather  tlian  sub- 
stantial. The  record  of  the  trial  preceding 
the  sentence  shows  an  indictment  returned 
into  court  by  grand  jurors  duly  selected,  im- 
paneled, sworn,  and  charged  to  inquire  in 
and  for  the  body  of  the  western  district  of 
Arkansas,  in  which,  in  separate  counts,  they, 
upon  their  oaths,  charge  the  defendant  with 
having  within  that  district  on  a  named  day 
killed  and  murdered  Samuel  E.  Vandiveer 
and  William  D.  Bolding.  The  indictment 
itself  is  given,  and  it  appears  that  the  de- 
fendant was  brought  into  court  upon  it ;  that 
he  was  arraigned,  and  pleaded  not  guilty  to 
the  charges  contained  in  it :  that  he  was  tried 
upon  the  same  indictment  before  a  petit  jury 
lawfully  impaneled  and  sworn;  *and  [4  id 
that  a  verdict  of  guilty  of  murder  as  charged 
in  the  first  and  third  counts,  respectively,  of 
that  indictment  was  returned  into  court  March 
26th,  1892,  and  was  received  and  incorporated 
into  the  record  of  the  trial.  When,  therefore, 
the  defendant  was  brought  into  court  and 
asked  what  he  had  to  say  ""why  the  senrence 
of  the  law  upon  the  verdict  of  guilty,  here- 
tofore returned  against  him  by'the  jury  in 
this  cause,  on  the  26lh  day  of  March  1892. 
shall  not  now  be  pronounced  against  him," 
all  doubt  as  to  offense  of  which  he  was  found 
guilty,  and  on  account  of  which  he  was  sen- 
tenced to  be  hanged,  is  removed.  The  sen- 
tence itself  is  in  the  record,  and  the  record 
shows  everything  necessary  to  justify  the 
punishment  inflicted.  While  the  record  of  a 
criminal  case  must  state  what  will  aflirma- 
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iiTely  show  the  offeDse,  the  steps,  without 
whicn  the  sentence  cannot  be  good,  and  the 
sentence  itself,  **all  parts  of  the  record  are  to 
be  interpreted  together,  effect  being  given  to 
•11,  if  possible,  and  a  deficiency  at  one  place 
maj  be  suppl  ied  by  what  appears  in  another. " 
1  Bishop,  Crim.  Proc.  §^  1347,  1848.  For 
these  reasons  the  objection  last  stated  is  not 
sustained. 

5.  Some  reference  should  be  made  to  an 
order  entered  on  the  same  day,  but  after  the 
sentttnce  was  passed,  in  these  words :  **  Or- 
dered by  the  court,  that  sentence  be  suspended 
on  the  third  count  of  the  indictment,  on  which 
the  defendant  was  tried  and  convicted  bv  Uie 
ury  for  the  killing  of  William  D.  Bolding.*' 
The  record  does  not  state  the  grounds  upon 
which  this  order  was  based.  Its  object,  we 
•appose,  was  to  restrict  the  sentence  to  one 
of  the  two  charees  of  murder  embraced  in  the 
indictment,  although  the  defendant  had  liecn 
tried  and  found  guilty  upon  both.  Be  this  as 
It  mny,  that  order  constitutes  no  reason  in 
Itself  for  the  reversal  of  the  judgment.  It 
did  not  prejudice  the  substantial  rights  of  the 
•ocused,  because  it  did  not  prevent  this  court, 
upon  the  present  writ  of  error,  from  reversing 
the  judgment  in  its  application  to  all  the 
eluirg(>s  contained  in  the  indictment.  This 
court  having  reached  the  conclusion  that  the 
judgment  must  be  affirmed,  any  question  as  to 
tlie  propriety  or  legality  of  the  order  suspend- 
ing the  sentence  as  to  the  court  charging  the 
murder  of  Bolding,  is  immaterial.  It  is  neces- 
420]  sary,  however,  'in  order  to  avoid  any 
misapprehension,  to  say  that  this  court  must 
not  be  understood  as  expressing  any  opinion 
upon  the  question  suggested  by  the  words  of 
that  order,  whether  a  court  of  the  United 
States,  in  the  absence  of  authority  conferred 
by  statute,  has  the  power,  after  passini;  sen- 
tence in  a  criminal  case,  to  suspend  its  exe- 
cution indefinitely,  and  until  the  court  in  its 
discretion  removes  such  suspension.  A  de- 
cision of  that  question  is  not  necessary  to  the 
disposition  of  this  case  upon  its  merits. 

There  are  assignments  of  error  other  than 
those  above  examined,  but  they  are  without 
merit,  and,  therefore,  need  not  be  noticed  in 
this  opinion. 

We  perceive  no  error  in  the  record  to  the  prej- 
udice of  t/ie  eubntantial  rights  oj  the  plaintiff 
in  error.    Judgment  afflinned. 


MARY   J.    GARNER    (formerly    Mary  J. 
Graeffe).  Appt., 

V. 

THE    SECOND  NATIONAL    BANK  OP 
PROVIDENCE,   Rhode  Island,   et  al. 

(See  &  a  Beporter*8  ed.  4a(M88.> 

Frtfertnee  cf  creditors  ^husband,  tohen  trustee 
JUT  tDife---deed  from  husband  to  wife,  when 
good. 

L  Amongr  oreditors  equally  meritorious,  a  debtor 
nay  oonsolentlously  prefer  one  to  another,  and 


It  can  make  no  difference  that  the  preferred 
creditor  Is  his  wife. 

2.  Whenever  a  husband  acquires  powoflrton  of  the 
separate  property  of  his  wire  whether  with  or 
without  her  coDsent,  he  must  be  deemed  to  hold 
it  in  trust  for  her  benefit  in  the  absence  of  any 
direct  evidence  that  she  intended  to  make  a  gift 
of  it  to  him. 

8L  Where  a  husband  purchases  property  as  agent 
of  his  wife  and  with  her  money,  under  an  agree- 
ment between  them  that  the  property  is  to  be 
deeded  to  her,  and  then  without  her  knowledge, 
causes  the  same  to  be  deeded  to  himself,  he  holds 
the  property  in  trust  for  her,  and  if  he  after- 
wards conveys  the  property  to  her  before  the 
rights  of  his  attaching  creditors  have  Intervened, 
such  conveyance  is  good  as  against  his  creditors, 
unlefss  she  has  herself  been  guilty  of  fraud  as  to 
them  which  would  estop  her  from  claiming  the 
property. 

[No.  43.] 

Argued  Oct,  19,  1S$S,    Decided  Jan.  ff ,  189M. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  Slates  for  the  District  of 
Rhode  Island,  dismissing  a  suit  in  equity 
brought  by  Mary  J.  Garner  to  obtain  an  injunc- 
tion agninst  the  Second  National  Bank  eial., 
from  selling  and  conveying  certain  real  proper- 
ty in  Rhode  Island,  and  from  attempting  to  oust 
her  from  the  possession  thereof,  and  decreeing 
relief  asked  by  cross  bill,  to  wit,  the  cnncella 
tion  of  the  deeds  to  plaintiff  as  clouds  upon 
the  title.  Reversed,  and  eauu  remanded  for 
further  proceedings. 

Statement  by  Mr,  Justice  Harlaat 
This  appeal  brings  up  for  review  a  final 
decree  dismissing  a  bill  filed  to  obtain  an  in- 
junction against  the  appellees,  the  Second  Na- 
tional Bank,  a  national  banking  nssociation 
having  *its  place  of  business  in  Provi  [421 
dence,  Rhode  Island,  Christopher  A.  Ship- 
pee,  and  Samuel  W.  E.  Allen,  from  selling 
and  conveying  by  deed  or  otherwise  certain 
real  property  situated  in  that  state,  and  from 
all  attempts  by  actions  at  law  or  otherwise 
to  oust  Mary  J.  Garner,  formerly  Mary  J. 
Graeffe,  one  of  the  appellants,  from  the 
peaceable  and  quiet  enjoyment  and  possession 
of  such  property. 

The  case  made  by  the  bill  is,  substantially, 
as  follows:  In  the  winter  of  1879  and  1880, 
Albert  J.  Graeffe,  of  New  York,  conceived 
the  purpose  of  forming  a  joint  stock  company 
for  manufacturing  textile  fabrics  of  wool  and 
cotton.  Having  heard  that  there  was  certain 
mill  property  in  Warwick,  Rhode  Island, 
that  could  be  purchased  and  utilized  at  a 
moderate  expense,  he  proposed  to  his  wife, 
Mary  J.  Graeffe,  who  had  considerable  estate 
in  her  own  right,  that  this  mill  property, 
together  with  other  real  estate  and  water 
rights  adjacent  and  appurtenant  thereto, 
known  as  the  American  Mills  estate,  be  pur- 
chased, and  equipped  for  manufacturing  pur- 
poses. The  husband  represented  to  the  wife, 
at  the  time,  tliat  the  property  could  be  rented 
to  a  company  he  proposed  to  form,  and  that 


NOTC— ^  Co  wmveuanees  between  husband  and 
wife,  ttphad  In  equity,  see  note  to  Bank  of  United 
States  V.  Lee,  10:  8L 

Am  to  voluntary  deed  to  wife  or  ehUd,  when  oood  or 
•DkC  as  toeredUors,  see  note  to  Sexton  v.  Wheaton, 
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As  to  obUgatlons  of  married  woman,  as  murtty  or 
Quaranlor  for  her  husiiand  or  others;  rigfits  as  cred- 
itor of  her  husband,  see  note  to  Bein  v.  Heath,  12: 
418. 

As  to  wife*s  separate  property,  how  eiharged,  see 
note  to  Dodge  v.  Knowles.  29:  lii. 
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•uch  an  iDvestment  of  her  money  would  be 
«afe  and  remunerative.  Wlien  the  investment 
was  proposed,  the  husband  was  the  agent  and 
trustee  of  the  wife,  liaviug  the  care,  custcKlj, 
and  management  of  lier  property.  The  wife, 
confiding  in.  his  representations,  as  well  as 
in  his  judgment  and  good  intentions,  gave 
tier  assent  to  the  proposed  investment.  But 
she  expressly  directed— and  it  was  so  under- 
stood between  herself  and  her  husband— that 
the  property  when  purchased  should  be  con- 
yieyed  to  her  in  fee  and  appear  upon  record 
in  her  individual  name.  The  proposed  pur- 
chase was  made,  the  amount  due  for  each 
parcel  being  paid  out  of  the  money  of  the 
wife  which  was  in  the  hands  of  the  husband 
as  her  agent  and  trustee,  and  was  her  sole  and 
separate  property.  Contrary  to  the  under- 
standing with  the  wife,  without  her  knowl- 
edge or  consent,  and  in  violation  of  her  ex- 
press directions,  the  husband  caused  the  deeds 
and  instruments  of  writing  to  be  made  out  in 
his  name,  as  if  the  fee  was  absolutely  vested 
in  him.  In  conformity  with  the  original  pur- 
422]  pose,  the  property  was  equipped  *for 
manufacturing  purposes,  the  money  expended 
to  that  end  belonging  to  the  wife.  The  result 
was  that  $48,910.94  of  her  money,  in  the 
hands  of  the  husband,  were  expended  in  the 
purchase  and  equipping  of  this  property. 
When  the  deeds  were  executed  the  wife  be- 
lieved that  the  property  had  been  conveyed 
to  her  as  her  sole  and  separate  estate,  in  ac- 
conlance  with  her  directions  to,  and  under- 
standing with,  her  husband,  at  the  time  of 
the  proposed  investment.  She  never  heard 
that  this  understanding  had  been  violated, 
until  the  summer  of  1880.  when  she  ascer- 
tained from  hir  husbaiwl  that  the  property 
•tood  in  his  iiamc.  Shc^  thereupon  requested 
him  to  have  it  conveyed  to  her,  without  fur- 
ther delay.  This  he  promised,  but  neglected, 
at  the  time,  to  do. 

On  the  16th  of  October,  1880,  the  premises 
having  been  put  in  condition  for  manufact- 
uring purposes,  were  leased  for  the  term  of 
four  3'ears  to  the  American  Mills  Company, 
a  New  York  corporation,  of  which  the  hus- 
band was  a  stockholder,  and  the  treasurer. 
In  February,  1881,  the  company  became  finan- 
cially embarrassed.  Its  condition  having  be- 
come'known  to  William  H.  Garner,  a  brother 
of  Mrs.  GraefTe,  he  informed  her  that,  in  case 
of  its  insolvency,  the  property,  standing  in 
her  husband's  name,  was  liable  to  be  taken 
for  its  debts.  The  husband  was  thereupon 
again  requested  by  the  wife  to  convey  the 
property  to  her.  In  accordance  with  that  re- 
quest, he  conveyed  to  Garner,  by  warranty 
deed,  dated  March  1,  1881,  and  recorded 
March  8,  1881.  The  latter,  by  deed,  dated 
March  1,  1881,  and  recorded  August  13,  1881, 
conveyed  to  Mrs.  Grneffe.  The  consideration 
recited  in  each  of  these  deeds  was  $48,910.94, 
the  amount  of  the  wife's  money  that  hud  been 
expended  by  the  husband  in  and  about  the 
property. 

An  execution  was  issued  November  7,  1881, 
upon  a  judgment  rendered  in  one  of  the  courts 
of  Rhode  Island,  in  favor  of  the  Fourth  Na- 
tional Bank  of  New  York  against  Albert  J. 
OraefTe.  This  execution  was  levied  Novem- 
ber 15,  1881,  on  all  the  estate,  riirht,  title,  in- 
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terest,  and  property  he  had,  on  March  6,  1881 
(the  date  of  the  attachment  in  the  case)  In  and 
to  the  property  described  in  the  deeds  to  hi  no. 
Garner,  and  Mrs.  Graeffe.  At  a  sale  at  public 
auction  under  this  execution,  the  interest  of 
'Albert  J.  Graeffe,  so  levied  upon,  [423 
was  purchased,  February  28,  1882,  by  Chris- 
topher U.  Ship  pee.  for  $499.  and  he  received 
a  deed  from  the  sheriff.  Mrs.  Graeffe,  by 
her  attorney,  forbade  the  sale,  and  gave  no- 
tice that  the  property  was  her  sole  and  sep- 
arate estate.  Subsequently,  Shippee,  by 
quit-claim  deed,  conveyed  an  undivided  half 
of  the  estate  purchased  by  him,  as  above 
stated,  to  Samuel  W.  E.  Allen,  one  of  tha 
appellees. 

On  the  7th  day  of  January,  1882,  at  public 
sale,  under  an  execution  upon  a  judgment 
rendered  in  one  of  the  courts  of  Rhode  Island, 
in  favor  of  the  Second  National  Bank  of 
Providence,  that  bank  became  the  purchaser, 
for  $525,  of  all  the  right,  title,  and  interest 
of  Albert  J.  Graeffe  in  the  above  real  estate 
and  premises,  on  the  16lh  of  March,  1881, 
and  received  a  deed  from  the  sheriff. 

The  Second  National  Bank,  Shippee  and 
Allen  having  threatened  to  eject  Mrs.  Graeffo 
from  the  possession  and  enjoyment  of  the 
property,  this  suit  was  brought  against  them 
in  the  name  of  Graeffe  and  wife.  A  part  of 
the  relief  sou^^ht  was  a  decree  canceling  the 
deeds  under  which  they  respectively  claimed, 
and  thereby  removing  the  cloud  created  bj 
them  upon  her  title. 

The  answers  controvert  all  the  allegations 
of  the  bill  that  tend  to  show  an  equity  in 
favor  of  Mrs.  Graeffe  as  against  the  judg- 
ment creditors  of  her  husband.  The  special 
grounds  of  defense  were  sustained  by  the 
court  below,  and  are  sufficiently  indicated  in 
the  following  extract  from  the  opinion  of  the 
circuit  judge,  made  part  of  the  record  : 

**Thi8  is  a  case  as  disclosed  by  the  evidence 
where  a  wife  for  years  allowed  her  husband 
to  do  as  he  pleased  with  her  property,  calling 
him  to  no  account  whatever,  and  where  no 
action  is  taken  by  her  until  he  has  become 
insolvent,  and  is  about  to  make  an  assign- 
ment. Property  is  permitted  to  stand  in  his 
name  for  months  after  the  wife  has  knowledge 
of  the  actual  condition  of  the  title,  and  credit 
is  given  the  husband  on  the  faith  that  he  is 
the  real  owner.  Where  a  wife  thus  permits 
her  money  or  property  to  pass  into  her  hus- 
band's hands  and  possession  to  manage  ns  he 
see  fit,  without  any  'promise  by  him  to[424 
repay  it,  and  persons  are,  fortius  reason,  in- 
duced to  ^ive  credit  to  the  husband,  it  neither 
becomes  impressed  with  a  trust  in  her  favor, 
nor  does  she  become  his  creditor  in  respect 
of  it  so  as  to  sustain  a  conveyance  by  him  to 
her  upon  the  eve  of  his  insolvency  as  against 
his  general  creditors"— citing  Humes  y. 
Srrvggs,  94  U.  S.  22  [24 :  51]  ;  Wortman  y. 
Pnce,  47  111.  22;  Uockett  v.  BaiUy,  86  III. 
74 ;  Besson  v.  Eteland,  26  N.  J.  Ea.  468. 

Shippee  and  Allen  by  crossbill  asked  a 
decree  canceling  the  deeds  made  to  Garner 
and  Mrs.  Grneffe  as  clouds  upon  their  title. 
By  tiie  final  decree  the  original  bill  was  dis- 
missed, and  the  relief  asked  by  the  cross- bill 
was  given. 

It  is  stated  in  the  brief  of  appellant's  coun- 
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•el  that,  pending  the  action  below,  she  ob- 
tained a  divorce  a  vineulo  from  her  husband, 
and  by  a  judgment  of  the  supreme  court  of 
New  York  had  resumed  her  maiden  name. 

Jfr.  Alexander  Thain,  for  appellant: 

'Whenever  a  husband  acquires  posst^ssion  of 
the  separate  property  of  his  wife,  whether  with 
or  without  her  consent,  he  must  be  deemed  to 
hold  it  in  trust  for  her  benefit  in  the  absence  of 
any  direct  evidence  that  she  intended  to  make 
a  gift  of  it  to  him. 

SUckney  v.  Stickney,  181  U.  S.  227  (33: 136). 

The  taking  by  Graeffe  of  the  title  to  the  prop- 
erty in  his  own  name  in  the  first  instance,  tlie 
consideration  having;  been  paid  by  her,  was  in 
fraud  of  the  rights  of  his  wife,  and  a  trust 
thereby  resulted  in  her  favor. 

Iraey  w.  Kelley,  52  Ind.  535;  Hixon  v.  Cvp- 
py,  88  Ind.  210;  Minierv.  Minier,  A.  Lans.  421; 
JSweeny  v.  Damron,  47  HI.  450;  Wiley  v.  Oray, 
86  Miss.  510;  2  Cord,  Rights  of  Married  Women, 
chap.  56;  2  Story,  £q.  Jur.  ^  1258. 

The  conveyance  having  been  made  to  the 
wife  for  a  conceiled  actual  and  bona  fide  in- 
debtedness, ii  was,  at  most,  only  constructive- 
ly and  not  actually,  fraudulent. 

Lobstein  v.  Lehn,  120  III.  549;  ^oosy.  Wilkin- 
§on,  4  L.  R.  A.  853.  118  N.  Y.  491;  United 
BUUa  Trvst  Co,  v.  SetJomck,  97  U.  8.  804  (24: 
964);  Maiiefiester  v.  Tibbetts,  121  N.  Y.  219. 

Had  there  been  no  agreement  between  hus- 
band and  wife  to  buy  for  her  in  the  first  in- 
stance, still  it  was  neither  illecal,  inequitable 
nor  fraudulent  for  him  to  prefer  her  to  the 
amount  of  his  indebtedness  to  her. 

AUantie  Nat.  Bank  v.  Tauner,  180  Mass. 
409;  MeUker  v.  Bonebrake,  108  U.  S.  68  (27: 
664);   Wiley  y.  Gray,  36  Miss.  510. 

Right  to  prefer  among  creditors  is  a  conse- 
quence of  ownership. 

LampaoH  v.  Arnold,  19  Iowa,  479;  WiUon  v. 
Fanyth,  24  Barb.  105;  Qrover^.  Wakeman,  11 
Wend.  187,  25  Am.  Dec.  624;  Lupton  v.  Cut- 
ter, 8  Pick.  298. 

And  such  preferences  are  not  fraudulent. 

Waterbury  v.  Sturtcvant,  18  Wend.  353; 
MeMenomy  v.  Boosevelt,  3  Johns.  Ch.  440; 
LeiDis  V.  Wfiittemore,  5  N.  H.  864,  22  Am. 
Dec.  466. 

A  preference  is  not  fraudulent,  though  oth- 
ers lose  their  debts  which  are  equally  meritori- 
ous. 

Kuykendal  v.  McDonald,  15  Mo.  418,  57 
Am.  Dec.  212;  WaUrbury  v.  Sturterant,  18 
Wend.  853;  BaU  v.  Arnold,  15  Barb.  599; 
WaddamsY.  Uumphrey,  22111.  661;  Ewing  y, 
Bunk^e,  20  III.  448. 

Or  though  the  debtor  be  insolvent. 

Auburn  Rxeh.  Bank  v.  Fitch,  48  Barb.  844. 

A  preference  is  not  fraudulent,  though  the 
creditor  knew  of  the  insolvency  of  the  debtor. 

WaUh  V.  Kdly,  42  Barb.  9S.  27  How.  Pr.  859; 
Promme  v.  Jonet,  18  Iowa,  474;  Uesstng  v.  Mc- 
Clcskey,  37  III.  841;  Johnson  v.  AfcGrtio,  11 
Iowa,  151,  77  Am.  Dec.  137;  Young  v.  Dumas, 
89  Ala.  60. 

Nor  by  the  fact  that  the  debtor  wishes  to 
defeat  some  execution,  nor  that  it  includes  all 
property  not  exempt  from  execution. 

Adbirdv.  Anderson,  5  T.  R.  235;  Hall  v. 
Arnold,  15  Barb.  599;   WelUr  v.  Wapland,  17 
JoAnA  102;  Wilder  v.  Winne,tCo^.  284;  Bart 
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V.  HaUh,  8  Ohio,  627;  OUmena  ▼.  Davis,  7  Pa. 
268. 

An  existing  indebtedness  is  a  good  consldera 
tion  within  the  proviso  which  saves  the  right 
of  a  bona  fide  purchaser. 

Seymour  v.  Wilson,  19  N.  Y.  417;  Adams  v. 
Whefler,  10  Pick.  199;  Oibwn  r.  Seymour,  4 
Vt.  518;  OUason  v.  Day,  9  Wis.  498;  Seymour 
V.  Briggs,  11  Wis.  198. 

And  the  preference  may  be  given  for  a  debt 
to  a  wife. 

Syracuse  GMlled  Plow  Co.  ▼.  Trtn(7,85N.  Y. 
421;  Mayfieldy.  Kilgour,  81  Md.  240;  Hill  v. 
liogers.  Rice.  Eq.  7;  Jaycox  v.  Caldicell,  51  N. 
Y.  395;  McCartney  v.  Welch,  5i  N.  Y  626; 
Woodu^orfh  v.  Sweet,  51  N.  Y.  8;  Sherman  v. 
Pariah,  53  N  Y.  483;  Sef/mour  v.  Fdlotes,  77 
N.  Y.  178;  Maqniac  v.  Thompson,  32  U.  S.  7 
Pet.  348  (8:  709h  Smith  v.  Allen,  5  Allen.  454, 
81  Am.  Dec.  758;  Wait,  Fraud.  Conv.  ^  299. 

In  Rhode  Island,  a  preference  of  a  bona  fide 
debt  is  valid,  except  under  the  operation  of  the 
iiiRolvent.  laws 

R.  I.  Pub.  Stat.  chap.  237,  p.  660,  §§  14, 15; 
Eliott  V.  Benedict,  13  R.  I.  463;  Dodges  v. 
i/odges,  9  R.  I.  32,  35,  36;  Franklin  &id.  Bank 
V,  Greene,  14  R.  I.  1;  National  Exch.  Bank  v. 
Watson,  13  R.  I.  91,  43  Am.  Rep.  132. 

Appellant  as  complainant  is  entitled  to  main- 
tain this  action  to  establish  and  quiet  her  title. 

2  Siorv,  Eq.  Jur.  §  826;  Fonda  v.  Sage,  48 
N.  Y.  1*73;  Allen  v.  Buffalo,  39  N.  Y.  386: 
Eldridge  v.  Smith,  34  Vl.  484;  l.ickv,  Ray.  43 
Cal.  83:  Stout  y.  Cook,  37  III.  283;  Hartford  \. 
Chipman,  21  Conn.  488;  Downin^j  v.  Wherrin, 
19  N.  H.  9. 49  Am.  Dec.  139:  Brcwton  v.  .S///i/A. 
28  Ga.  442:  Barron  v.  Bobbins,  22  Mich.  35. 

Mr,  J.  Lan^don  Ward,  for  appellees: 

Where  a  wife  permits  her  money  or  proper 
ty  to  pass  into  herhusband's  hands  and  posses 
sion  to  manage  as  he  sees  fit,  without  any  prom- 
ise by  him  to  repay  it.  it  neither  becomes 
impressed  with  a  trust  in  her  favor,  nor  does 
she  become  his  creditor  in  respect  of  it  so  as 
to  justify  and  sustain  as  apainst  his  general 
creditors  a  conveyance  by  him  to  her  upon  the 
eve  of  his  insolvency,  in  alleged  repayment  of 
it. 

Humes  V.  Scruggs,  94  U.  8.  22  (24:  51); 
Wortman  v.  Price,  47  111.  22;  Wilsm  v.  Loomis, 
5o  III.  352;  Patton  v.  Gat^a,  67  111.  164;  Uork- 
ett  V.  Bailey,  86  III.  74;  MiUcrv,  Payne,  4  III. 
A  pp.  112;  Graver  &  B,  S.  Marh.Co.  v.  Rndclijf, 
63  Md.  496;  Jenkins  v.  Middleton,  68  Md.  540; 
Besson  v.  E  eland,  26  N.  J.  Eq.  468;  Roy  v.  Me- 
Pherson,  11  Neb.  197. 

She  is  estopi>ed  from  now  daiminc  the  estate 
as  ac:ainst  these  creditors.  Their  equities  are 
superior  to  hers. 

Sexton  V.  Wheaton,  21  U.  8.  8  Wheat.  240 
(5:  607);  Coates  v  Ocrlach,  44  Pa.  43:  Spaufd- 
tng  V.  DreiP,  55  Vt.  253;  Knowlton  v.  Mish,  17 
Fed.  Rep.  198. 

Graeffe  intended  to  defraud  his  creditors  by 
the  convevance  of  this  property  to  his  wife. 

United  States  Trust  Co.  v.  Sedgwick,  97  U.  8. 
304(24:  954);  Smith  v.  Kennedy,  13  Ilun.  10. 

As  between  her  and  her  creditors,  so  far  as 
their  rights  and  remedies  are  concerned,  the 
laws  of  New  York  must  prevail. 

(hPings  v.  Hull,  34  U.  S.  9  Pet.  607  (9: 246); 
Suydam  v.  Broadnax,  39  U.  8.  14  Pet.  67  (10: 
857);  Union  Bank  of  Tennessee  y,  Vaiden,  59 
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U.  8.  18  How.  503  (15:  472);  Watson  v.  Tarp- 
fey.  59  U.  8.  18  How.  517(15:  509);  Eliott  v. 
Goiter,  U  R.  I.  79. 

Mr.  Jtmtiee  Harlan  delivered  the  opinion 
of  the  court: 

In  the  court  below  it  was  contended,  in 
behalf  of  the  plaintiffs  that  even  if  there 
were  no  agreement  that  the  property  in  ques- 
tion should  be  taken  in  tlie  name  of  the  wife, 
there  was  nothing  illegal  or  inequitable  in 
preferrin/^  her  to  the  amount  of  the  husband's 
debt  to  her.  Upon  this  point  the  court  said  : 
'*The  question  of  the  legality  of  a  prcfiTonce 
under  Khnde  Island  laws  does  not  arise  in 
this  case ;  for  our  decision  rests  upon  the  prin- 
ciple that  Mrs.  Graeffe,  by  her  own  conduct 
or  acts,  by  what  she  permitted  to  be  done, 
42G]  or  neglected  to  ao,  *is  estopped  in  a 
court  of  equity  from  claiming:  this  estate  as 
against  the  general  creditors  of  her  husband. " 

We  are  of  opinion,  after  a  careful  exam- 
ination of  the  evidence,  that  there  was  noth- 
ing in  the  conduct  or  acts  of  Mrs.  Graeffe  that 
precluded  the  court  trom  granting  the  relief 
si>ught  by  her.  The  case  made  by  tlie  bill 
was  in  all  material  particulars  sustained  by 
the  proof.  We  do  not  see  how  this  conclusion 
can  bf»  avoided,  except  by  disregarding  alto- 
gcilicr  the  testimony  of  Mrs.  Graeffe  and  her 
husband.  And  that  we  do  not  feel  at  liberty 
to  do.  In  our  judgment  what  they  have  said 
under  oath  touching  tlie  vital  issues  in  the 
case  must  be  tiiken  as  substantially  true. 

Mrs.  Graeffe  inherited  from  her  father  and 
uncle  property,  principally  real  estate,  worth 
from  $100,000  to  ij;l2/?.000.  When  the  estates 
of  the  uncle  and  father  were  settled  up,  the 
moneys  and  securities  belonging  to  her  came 
into  the  husband's  hands  imder  a  power  of 
attorney,  which  authorized  him  to  receive 
them  for  her.  There  is  no  claim,  as  under 
the  evidence  there  could  not  be,  that  the  wife 
made  a  irift  of  this  property  to  her  husband. 
On  the  contrary,  it  remained  in  his  hands  to 
be  controlled  for  her,  although  he  was  al- 
loweti  a  large  discretion  in  its  management. 
Tlie  husband  informed  his  wife  that  she  could 
buy  the  property  in  question,  stating  that  it 
could  l>e  purchased  cheaply,  and  that  a  very 
fair  return  could  be  derived  from  it  if  im- 
proved and  leased  to  the  Mills  Company. 
When  it  was  concluded  to  make  the  purchase, 
the  husband  told  the  wife  that  he  **  would 
buy  the  property  for  her,"  and  that  "the  title 
was  to  be  vestea  in  her."  It  is  beyond  ques- 
tion that  she  relied  upon  his  assurance  that 
the  property  would  be  secured  to  her.  She 
certainly  understood  at  the  time,  as  was  quite 
natural,  that  it  was  to  be  her  property.  The 
purchase  was  made  in  March,  1880.  The 
husband,  without  the  knowledge  of  the  wife, 
and  in  violation  of  the  assurances  he  had 
given  her.  took  the  title  in  his  own  name. 
Tlie  price  paid  was  about  $6(X)0.  Immedi- 
ately after  the  purchase  improvements  costing 
aliout  $40,000  were  put  upon  the  premises. 
The  moneys  paid  for  the  property,  and  that  ex- 
pended for  its  improvement,  belonged  entire- 
427]  ly  to  Mrs.  Graeffe.  ♦In  August,  1880, 
the  improvements  being  then  in  progress,  she 
discovered,  in  the  course  of  a  conversation 
with  her  husband,  that  the  property  stood  in 
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his  name.  She  grew  excited  about  the  mat- 
ter, and  insisted  upon  his  making  a  convey- 
ance to  her  at  once.  This  he  agreed  to  do. 
He  promised  that  he  would  attend  to  it  at 
once,  but  neglected  to  perform  his  promise. 
To  these  fact^  the  husband  testified,  and  we 
are  not  at  liberty,  upon  a  close  scrutiny  of 
the  evidence,  to  doubt  the  substantial  ac- 
curacy of  his  statements.  Other  testimony 
by  him  was  to  the  following  effect:  **Q. 
After  this  interview  in  August,  and  before 
the  conveyance,  on  the  first  of  March  follow- 
ing, had  you  any  conversation  with  Mn. 
Graeffe  in  which  she  was  informed  as  to 
where  the  required  title  of  the  property  waaT 
A.  What  do  you  mean  by  that?  Q,  How 
did  she  know  that  it  had  not  been  conveyed 
to  her?  A.  She  questioned  me  from  time  to 
time  and  I  was  forced  to  make  acknowledg- 
ments to  her  that  I  had  not  as  yet  attended  to 
the  transfer.  Q.  When  did  she  first  question 
you,  after  the  interview  of  August.  1880 T 
A.  In  that  fall  of  1880  and  also  in  the  spring. 
Q.  When  was  it  that  you  first  told  her  that 
you  had  not  transferred  the  title  to  her?  A, 
August,  1880.  Q.  And  then  you  told  her  you 
were  going  to  do  it?  A.  Yes.  Q,  After  Uiat 
when  did  you  tell  her  you  had  not;  or,  did 
you  tell  her  anything  about  it?  A,  Yes;  I 
told  her  later,  with  a  promise  to  do  It.  and 
failed  to  do  it.  Q,  When  next,  prior  to 
March  first,  1881?  A.  Some  time  in  Febru- 
ary ;  I  cannot  tell  the  date,  but  it  was  at  the 
moment  when  I  was  borrowing  money  from 
her  to  pay  some  drafts  that  were  maturing. 
She  then  again  learned  that  I  had  not  made 
this  transfer.  I  told  her  then,  and  she  waa 
very  much  excited  about  it." 

Mrs.  Graeffe  testified  to  the  following  ef- 
fect :  **  Q.  At  the  time  he  had  these  conver- 
sjitions  with  you,  was  there  anything  said  as 
to  who  was  to  take  the  property?  A,  I  un- 
derstood that  it  was  to  be  my  property.  Of 
course,  I  understood  it  was  to  be  my  property. 
Q.  Did  you  learn  from  time  to  time  that  pur- 
chase had  been  madeof  the  property?  A,  Yes, 
Graeffe  toUi  me,  and  told  me  the  price  he 
could  get,  but  I  don't  remember  the  figures 
at  all.  Q.  What  did  you  say  'about  [428 
purchasing?  A,  I  left  it  to  him.  Q.  What 
did  you  say  to  him?  A.  I  expected  that  he 
would  purchase,  and  talked  to  that  effect.  Q. 
When  aid  you  first  learn  that  the  title  to  the 
property  was  not  in  your  name?  A.  About 
August  of  that  year.  I  think.  I  think  it  waa 
some  time  during  the  summer  and  we  were 
talking  about  the  property,  and  he  gave  me 
to  understand  it  was  not  in  m^  name.  I  then 
insisted  upon  it,  and  he  said  it  should  be  put 
in  my  name.  1  know  we  had  quite  a  little 
controversy  at  the  time.  He  said  if  that 
would  satisfy  me,  it  should  be  put  in  my 
name.  Q.  When  next  did  you  have  any  con- 
versation with  Mr.  Graeffe  after  this  inter- 
view in  August  on  the  subject  of  the  title  to 
this  property?  A.  I  don't  think  we  ever 
spoke'  of  it  again  to  speak  of  the  title  until 
he  was  about  to  fail.  About  that  time  I 
spoke  to  my  brother  about  it,  and  that  waa 
the  first  I  knew  that  it  had  not  been  put  in 
my  name.  Q,  "What  did  you  say  to  your 
brother?  A.  I  asked  him  to  look  out  for  my 
interest,  and  get  my  money.     He  asked  if  it 
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was  mine.  I  said  I  thought  it  was.  I  then 
spoke  to  Oraeffe,  and  he  said  it  had  not  been 
put  in  my  name.  My  brother  said  immedi- 
ately it  must  be  done.  I  think  it  was  he 
who  took  charge  of  the  affair.  Q.  Immedi- 
ately after  this  conversation,  the  trnnsfer  was 
made?  A,  Yes,  I  think  it  was  the  next  day — 
Just  as  soon  as  I  could  possibly  make  ar- 
rangements. " 

The  brother  of  Mrs.  Graeffe  here  referred  to 
was  William  H.  Garner,  to  whom  the  prop- 
erty was  conveyed  by  Graeffe,  and  by  whom 
it  was  immediately  conveyed  to  the  wife. 
He  testified:  "Some  few  days  before  the 
actual  transfer  Mrs.  Graeffe,  my  sister,  told 
me  of  the  fact  that  this  property  belonging 
to  her  had  been  transferred  to  her  husband, 
and  asked  me  to  insist  on  its  being  retrans- 
ferred  to  her,  and  I  did  so.**  Under  the  deed 
from  her  brother,  Mrs.  Graeffe  claims  the 
property  as  against  those  who  obtained  sher- 
iff's deeds  under  attachments  issued  and  lev- 
ied after  the  title  was  vested  in  her.  These 
attachments,  we  have  seen,  werp.  levied  on 
the  right,  title,  and  interest  of  the  husband 
lot  he  property. 

The  proof  fails  to  show  that  Mrs.  Graeffe 
ever  stated  to  any  one  that  her  husband  owned 
429]  the  property,  or  that  any  *one  in  her 
presence  ever  spoke  of  him  as  itsowner.  There 
is  some  conflict  in  the  evidence  as  to  whether 
the  husband  represented  to  any  creditor  that 
he  owned  the  property.  He  denies  that  be 
ever  did,  and  we  do  not  think  the  evidence 
authorizes  us  to  assume  that  he  made  or  in- 
tended to  make  any  representations  of  that 
character.  In  any  event,  it  must  be  taken 
that  his  creditors  were  not  induced  to  regard 
him  as  the  owner  of  the  property  by  reason 
of  any  representations  to  that  effect  by,  or 
with  the  knowledge  of,  Mrs.  Graeffe. 

The  only  omission  charged  against  her  in 
respect  to  the  property  is  that  she  relied  upon 
her  husband's  assurance  that  it  would  be  put 
in  her  name,  and  did  not,  immediately  upon 
learning  in  August,  1880,  that  he  had  de- 
ceived her,  take  steps  to  have  the  property 
conveyed  to  her,  and  thereby  placed  herself 
before  the  public  as  holding  the  legal  title. 
But  is  that  omission  sufficient  to  justify  a 
court  of  equity  in  denying  the  relief  asked? 
Let  this  question  be  examined  ISrst  with  ref- 
erence to  the  law  of  the  state  where  these 
transactions  occurred. 

It  is  provided  by  the  statutes  of  Rhode 
Island  that  "the  real  estate,  chattels  real  and 
personal  estate,  which  are  the  property  of 
any  woman  before  marriage,  or  which  may 
become  the  property  of  any  woman  after  mar- 
riage, or  which  may  be  acquired  by  her  own 
inaustry,  shall  be  absolutely  secured  to  her 
sole  and  separate  use ;  neither  the  same  nor 
the  rents,  profits,  or  income  of  the  same,  or 
any  part  thereof,  shall  be  liable  to  be  attached 
or  in  any  way  taken  for  the  debts  of  the 
husband,  either  before  or  after  her  death,  and 
upon  the  death  of  the  husband,  in  the  life- 
time of  the  wife,  shall  be  and  remain  her  sole 
and  separate  property;**  further,  "in  case  of 
the  sale  of  any  such  property,  the  proceeds 
of  such  sale  or  any  part  of  the  same  may  be 
invested  in  the  name  of  the  wife,  in  any 
j>roperty,  and  be  secured  to  and  holden  by  the  I 


wife  in  the  same  manner  and  with  the  same 
rights  and  effect  as  the  property  sold.**    R. 
I.   Pub.   Stat.  chap.    166,    p.   422,    §^  1.  2. 
And,  in  that  state,  preferences  of  bona  fide 
debts  are  permitted,  except  when  they  are 
assailed  under  the  insolvent  laws  of  that 
state,  within  the  time  limited  by  those  laws. 
R.  I.  Pub.  Stat.  chap.  237,  p.  660,  ^§  14.  15. 
*In  Steadman  v.  Wilbur,  7  R.  I.  481.  [430 
486,  which  involved  the  validity,  as  against 
the  husband's  creditors,  of  a  purchase  alleged 
to  have  been  made  by  the  wife,  with  her  sep- 
arate estate,   of  property  beIongin/B[  to  the 
husband,  the  court  said:    "If  the  title  con- 
veyed to  the  wife  were  a  mere  equitable  one, 
resting  in  executory  contract,  a  court  of  law 
could  not  set  it  up  against  a  legal  title  by 
execution  acquired  by  purchase  from  a  cred- 
itor's levy  and  sale ;   but  where,  as  in  this 
case,  the  wife's  legal  title  has  been  perfected 
by  a  deed,  a  court  of  law  could  deal,  and 
ou^ht  to  deal,  with  the  wife's  right  to  pur- 
chase, for  a  fair  consideration,  from  her  hus- 
band, precisely  in  the  same  way  that  a  court 
of  equity  would.    If  this  be  so  by  the  general 
law,  how  much  more  in  this  state,  where,  by 
statute,   not  only  the  wife's  rights  to  her 
property  are  secured  against  her  husband  and 
his  creditors,   but  her  legal   identity  with 
respect  to  it,  as  a  person  distinct  from  her 
husband,  is  recognized,  and  her  power  to  act 
and  contract  in  the  disposal  of  it,  in  the 
modes  permitted  by  law,  is  acknowledged  by 
legislative  enactments.**    Observing  that  if 
the  wife  may  contract  with  her  husband  at 
all  for  the  purchase  of  his  property  with  hers, 
it  must  be,  in  regard  to  his  creditors,  upon 
the  same  principle  of  good  faith,  and  the 
giving  of  equivalent  consideration,  that  any 
other  purchaser  might,  and  that  if  she  loans 
him  money,  it  must  be  with  the  same  right 
to  expect  and  receive  security  or  repayment 
out  of  his  estate,  and  even  preferences  of 
payment,    that  any  other  creditor  has,   the 
court  proceeded  :    "She cannot,  indeed,  when 
her  husband  becomes  insolvent,  convert  into 
debts,  as  against  creditors,  former  deliveries 
to  him  of  her  money  or  other  property,  or 
permitted  receipts  by  him  of  the  income  or 
proceeds  of  sale  of  her  separate  estate,  which 
at  the  time  of  such  delivery  or  receipt  were 
intended  by  her  as  gifts,  to  assist  him  in  his 
business,  or  to  pay  their  common  expenses 
of  living;  and,  considering  the  relation  l)e- 
tween  them,  the  law  would  not,  merely  from 
such  delivery  or  receipt,  imply  a  promise  on 
his  part  to  replace  or  repay,  as  in  case  of 
persons  not  thus  related ;  but  would  require 
more,  either  in  express  promise  or  circum- 
stances, to  prove  that  on  those  matters  they 
had  dealt  with  each  other  as  debtor  and  cred- 
itor.   *It  is  not,  however,  as  supposed,  [43 1 
a  rule  of  law  that  at  the  time  of  each  delivery 
or  receipt  of  the  separate  property  of  the  wife 
by  the  husband,  the  latter  must  expressly 
promise  to  repay  the  former,  or  to  secure  her 
out  of  his  estate,  to  constitute  the  relation  of 
debtor  and  creditor  between  them  in  regard 
to  it.     Such  a  promise,  made  before  such 
transactions,    and   looking   forward   to   and 
covering  them,  would,  at  law  as  in  common 
sense,  avail  as  well  to  prove  the  character  of 
them,  precisely  as  it  would  between  other 
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parties  who  were  dealing  with  each  other  on 
credit  and  in  coutidcnce.  Nor  is  it  true  tliat 
an  express  promise  to  secure  or  repay  out  of 
the  estate  of  tlie  husbiiud  is  requisite,  in  such 
a  case,  to  prove  that  her  husband  received 
bet  separate  property  as  a  loan,  and  was 
therefore  entitled,  as  against  his  creditors, 
thus  to  secure  and  repay  her.  Neither  at  law 
Dor  in  equity  is  inrerential  proof  to  be  re- 
jected upun  sucli  a  subject,  more  than  upon 
any  other,  altli(;Ugb.  as  suggested,  what  are 
proper  inferences  may  be  modified  or  allowed 
oy  the  relation  between  the  parties.  ^ 

In  Uodgea  v.  Hodge$,  9  R.  I.  32,  85,  it  was 
decided  that  husband  and  wife,  if  they  choose 
to  do  so,  could  treat  each  other  as  lender  and 
borrower,  and  that  such  a  contract  would 
carry  with  it  the  usual  incident  of  interest, 
the  same  as  with  other  parties.  And  it  was 
beld,  in  that  case,  that  the  wife  was  entitled 
to  be  credited  in  the  account  between  her  and 
her  husband  with  the  proceeds  of  the  sale  of 
her  property,  although  they  had  been  applied 
to  defray  family  expenses  with  her  consent 
and  approval.  In  Elliott  v.  Benedict,  13  R. 
I.  463,  465,  it  was  held  that,  subject  to  the 
limitations  prescribed  by  the  insolvent  laws 
of  Rhode  Island — which  limitations  do  not 
affect  the  present  case— a  debtor  has  the  right 
to  apply  the  whole  of  his  property,  subject 
to  attachment,  to  the  payment  of  any  one  of 
his  debts  in  preference  to  others.  The  court 
aaid :  **  At  common  law  it  is  no  fraud  for  a 
debtor  to  pay  in  full  any  debt  which  he  owes, 
•out  of  any  property  he  has,  whether  attach- 
able or  not,  though  the  result,  and  even  the 
proposed  result,  of  the  payment  may  be  that 
other  debts  will  have  to  go  unpaid.  And  the 
common  law  in  this  regard  is  not  affected  by 
the  statute  of  fraudulent  conveyances.  **  And 
432]  *in  Franklin  Sav.  Bank  v.  Oreem.  14 
R.  I.  1,  3,  51  Am.  Rep.  336,  it  was  held  that, 
in  Rhode  Island,  a  wife  might  acquire  by 
purchase  or  gift  from  a  third  person  the  note 
of  her  husband,  and  enforce  payment  thereof 
as  such  third  person  might  have  done,  she 
suing,  if  suit  became  necessary,  by  next 
friend  in  equity,  or  through  a  trustee  of  her 
estate  appointed  by  the  court  on  her  petition 
under  the  statute.  Alluding  to  the  rule  at  a 
common  law  declaring  that  the  transfer  of  a 
note  of  the  husband  to  the  wife  extinguished 
the  debt,  the  court  said:  "The  enactment, 
however,  of  statutes  recognizing  the  separate 
existence  of  a  married  woman  by  securing 
her  property  to  her  exclusive  use,  as  against 
the  husband  and  his  creditors,  and  by  con- 
ferring upon  her  to  a  greater  or  less  extent 
the  power  of  entering  into  contracts  respect- 
ing her  property  and  of  disposing  of  it  in- 
dependently of  her  husband,  has  changed  the 
common  law  in  this  respect,  where  such  stat- 
utes prevail.  They  two  are  no  longer  one, 
and  he  that  one." 

The  general  principles  thus  annotmced  by 
the  supreme  court  of  Rhode  Island  are  in 
accord  with  the  decisions  of  this  court.  In 
Mngniac  v.  Tfiompson,  32  U.  S.  7  Pet.  848, 
397  [8:  7U9,  726],  this  court  said  that,  among 
creditors  equally  meritorious,  a  debtor  ma^ 
conscientiously  prefer  one  to  another,  and  it 
can  make  no  difference  that  the  preferred 
creditor  is  his  wife.    So  in  Bean  v.  Patterson, 


122  U.  8.  490,  600  [80:  1126,  1127],  which 
related  to  a  conveyance  of  real  estate  by  a 
husband  for  the  benefit  of  his  wife,  and  which 
conveyance  was  alleged  to  have  been  made 
in  good  faith  to  secure  debts  due  to  her  for 
sums  previously  realized  by  him  from  sales 
of  her  individual  property,  the  court  said: 
"If.  therefore,  there  had  been  no  other  con- 
sideration for  the  deed  than  a  desire  to  secure 
for  his  wife  provision  against  the  necessities 
for  the  future,  it  could  not  be  sustained. 
.  .  .  That  the  property  in  Pennsylvania, 
deeds  of  which  are  mentioned  above,  was 
used  for  his  benefit,  and  to  pay  and  secure 
his  debts,  is  sufilciently  established.  The 
amount  realized  therefrom,  as  we  read  the 
evidence,  was  greater  than  the  sum  named  ia 
the  trust  deed  as  due  to  her.  That  deed  for  her 
security  stands,  therefore,  upon  a  full  consid- 
eration. Had  it  been  given  to  a  third  party 
for  a  like  debt  it  would  not  be*open  to[483 
question  that  it  would  have  been  unassail- 
able. The  result  is  not  changed  because  the 
wife  is  the  person  to  whom  the  debt  is  due 
and  not  another.  While  transactions  by  way 
of  purchase  or  security  between  husband  and 
wife  should  be  carefully  scrutinized,  when 
they  are  shown  to  have  been  upon  full  con- 
sideration from  one  to  the  other,  or,  when 
voluntary,  that  the  husband  was  at  the  time 
free  from  debt  and  possessed  of  ample  m(a  is, 
the  same  protection  should  be  afforded  to 
them  as  to  like  transactions  between  third 
parties.**  To  the  same  general  effect  are  nu- 
merous cases:  Jewell  v.  Knifjht,  123  U.  S. 
426,  434  [31 :  190,  193],  and  authorities  cited; 
Stiekney  v.  Stiekney,  131  U.  8.  227,  238,  240 
[33:  136,  143.  144].  In  the  latter  cose  it 
was  said  that  **  whenever  a  husband  acquires 
possession  of  the  separate  property  of  his 
wife,  whether  with  or  without  her  consent, 
he  must  be  deemed  to  hold  it  in  trust  for 
her  benefit  in  the  absence  of  any  direct  evi- 
dence that  she  intended  to  make  a  gift  of  it 
to  him.** 

Applying  the  principles  recognized  by 
this  court,  as  well  as  by  the  highest  court  of 
the  state  in  which  the  property  in  question 
is  situated  and  where  the  transactions  in 
question  occurred,  we  hold  that  Mrs.  Graeffe 
is  entitled  to  a  decree  canceling  the  deeds 
under  which  the  defendants  claim  the  prop- 
erty described  in  the  deed  to  her.  That  her 
husband  was  without  any  means  of  his  own 
and  had  in  his  possession,  substantially,  the 
entire  estate  of  his  wife,  controlling  and 
managing  it  for  her;  that  the  property  in 
question  was  purchased  and  improved  wholly 
with  her  money  under  an  explicit  assurance 
by  him,  before  the  purchase  was  made,  tliat 
it  would  be  put  in  her  name ;  that  she  relied 
upon  his  compliance  with  that  promise;  that 
the  husband,  on  the  1st  of  March,  1881,  owed 
her  a  larger  sum  than  the  amounts  expended 
in  purchasing  and  improving  the  property; 
that  the  conveyance  to  Garner,  in  order  that 
he  might  convey  to  Mrs.  Graeffe,  was  made 
in  good  faith,  for  the  purpose,  and  only  for 
the  purpose,  of  satisfying,  to  the  extent  of 
the  value  of  the  property  conveyed,  the  debt 
due  to  the  wife ;  and  that  no  one  became  a 
creditor  of  the  husband  in  consequence  of 
any  representation  made  by  her,  or  with  \sAst 
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434]kDowlef1ge,  that  he  owned  *the  proper- 

S^,  are  all  facts  clearly  established  by  the  evi- 
ence.  Why  should  not  the  wife  be  protected 
under  these  circumstances?  If  the  husband, 
in  fact,  had  owned  this  property,  and,  in  order 
to  prefer  a  part  of  his  creditors,  had,  in  good 
faith,  sold  and  conveyed  it  to  them,  with  the 
intent  to  give  a  preference  over  other  cred- 
itors, the  right  of  such  grantees  to  hold  it, 
unless  the  case  was  brought  within  the  in- 
iiolvent  laws  of  the  state,  could  not  be  ques- 
tioned. No  different  rule  should  be  enforced 
in  this  case  against  a  wife  who  has  received 
ft  conveyance  of  property  purchased  with  her 
money,  and  which  should  have  been  put  in 
her  name  when  so  purchased.  By  no  act  or 
word,  upon  her  part,  was  the  husband  dis- 
charged from  the  performance  of  his  agree- 
ment to  put  the  propel tv  in  her  name.  The 
conveyance  to  Oamer,  followed  by  his  con- 
Teynnce  to  her,  was  executed  for  the  purpose 
of  discharging  the  husband's  obligation  to 
the  wife,  and  was  made  before  any  creditor 
acquired  a  lien  upon  the  property  bv  attach- 
ment. As  between  the  husband  and  wife,  a 
court  of  equity  would  have  compelled  him 
to  secure  this  property  to  her.  If,  before  any 
rights  of  attaching  creditors  intervened,  he 
did  voluntarily  what  the  law  made  it  his 
duty  to  do,  the  transaction  is  not  subject  to 
impeachment  by  his  creditors,  unless  the 
wiie  has  been  guilty  of  such  fraudulent  con- 
duct as  ought,  in  conscience,  to  estop  her 
from  claiming  the  property  as  against  such 
creditors.  If  the  wife  had  herself  been  guilty 
of  deception,  or  if  she  had  contributed  to  its 
success  by  countenancing  it,  she  might,  with 
Justice,  be  charired  with  the  consequence  of 
her  conduct.  Sexton  ▼.  Wieaton,  21  U.  8.  8 
Wheat.  220.  240  [5 :  608,  007J.  But  the  evi- 
dence furnishes  no  ground  for  the  imputation 
of  fraud  against  her.  That  slie  relied  upon 
the  husband's  promise  to  purchase  the  prop- 
erty for  her  and  invest  her  with  the  title, 
and  that  she  again  relied  upon  his  assurance, 

given  in  August,  1880,  that  he  would  have 
le  property  conveyed  to  her,  are  circum- 
stances that  do  not  affect  the  substance  or 
Kood  faith  of  the  transaction.  She  acted  with 
all  the  diligence  that  could  reasonably  have 
been  expected  or  required  under  the  circum- 
stances. She  supposed  that  he  kept  an  accu- 
rate account  of  all  transactions  involving  her 
estate  as  managed  by  him,  and  had  no  purpose 
435J  to  give  *him  a  false  credit  before  the 
world.  As  subsequent  developments  showed, 
she  erred  in  relying  upon  the  assurances  and 
promises  of  her  husband  as  much  as  she  ap- 
pears to  have  done.  But,  as  fraud  cannot  be 
imputed  to  her,  a  court  of  equity  ought  not, 
for  such  an  error,  to  deprive  her  of  that  which 
is  justly  hers. 

The  cases  cited  in  the  opinion  of  the  court 
helow  rest  upon  a  state  of  facts  wholly  dif- 
ferent from  those  here  presented.  For  in- 
sUnce,  in  Humei  v.  Scrvgos,  94  U.  8.  22  [24  : 
51],  which  was  a  suit  by  an  assignee  in 
bankruptcy  to  set  aside  a  convevance  of  real 
estate  made  by  a  bankrupt  to  his  wife  as  be- 
inic  in  fraud  of  the  rights  of  creditors — the 
wife  alleging  in  her  answer  that  the  land 
was  purchased  by  the  husband  with  her 
mooey  and  that  ue  believed  for  years  that 


the  title  had  been  taken  in  her  name — the 
court  found  that  the  proof  showed  a  state  of 
case  the  reverse  of  that  claimed  by  the  wife. 
It  said :  ''Neither  the  husband  nor  the  wife 
testified  that  there  was  any  agreement  that 
the  husband  should  hold  these  sums  as  and 
for  the  estate  of  his  wife,  or  that  when  the 
property  in  question  was  purchased  it  was 
agreed  to  be  held  as  her  estate.  On  the  con- 
trary, the  moneys  were  held  and  used  by  the 
husband  for  nearly  fifteen  years  as  his  own 
property,  and  mingled  with  his  personal  and 
partnership  affairs.  .  .  .  But  it  is  prob- 
ably untrue,  in  fact,  that  this  land  was 
bought  for  her,  as  she  alleges  in  the  answer, 
or  that  she  believed  at  any  time  that  the  title 
was  taken  in  her  name.  ...  If  the  money 
which  a  married  woman  might  have  had  se- 
cured to  her  own  use  is  allowed  to  go  into 
the  business  of  her  husband  and  be  mixed 
with  his  property,  and  is  applied  to  the  pur- 
chase of  real  estate  for  his  advant^i^e,  or  for 
the  purpose  of  givinc:  him  credit  in  business, 
and  is  thus  used  for  a  scries  of  years,  there 
being  no  specific  agreement  when  the  same 
is  purchased  that  such  real  estate  shal  i  be  the 
property  of  the  wife,  the  same  becomes  the 
property  of  the  husband  for  the  purpose  of 
paying  his  debts.  He  cannot  retain  it  until 
bankruptcy  occurs  and  then  convey  it  to  his 
wife.  Such  conveyance  is  in  fraud  of  the 
jiist  claims  of  the  creditors  of  the  husband.'' 
The  observations  of  the  court  in  Humes  v. 
Scruggs  have  no  applicaton  to  ♦the  [43G 
facts  that  we  consider  to  be  established  by 
the  proofs  in  the  present  case.  The  differ- 
ence of  opinion  between  this  court  and  the 
circuit  court  arises  chiefly  from  the  conclu- 
sions of  fact  to  be  drawn  from  the  testimony. 

In  our  judgment,  the  court  should  have 
dismissed  the  crossbill  and  given  to  Mrs. 
Graeffc  the  relief  asked  by  the  bill. 

The  decree  is  reversed  and  the  cause  remanded 
for  furVitr  piHKcedings^  in  eonforuuty  with  Ods 
opinion. 

Mr.  Jufti^  Brown  was  not  prcseni  at  the 
argument,  and  took  no  part  in  the  decision 
of  this  case. 


THE  CITY  OF  LINCOLN,  Plff.  in  Brr„ 

V. 

MARGARET  J.  POWER. 

(See  S.  C.  Reporter's  ed.  430-443.) 

Excessive  damages^refusal  to  charge  jury — nth 
tice  of  claim — injury  by  defective  sidewalk — 
CarCisU   Tables— expression   of  opinion    by 
judge  tojury^chargingjury. 

L  This  court  cannot  consider  an  assignment  of 
error  that  the  damasres  found  by  the  jury  are  ex- 
ceralve  and  iriven  under  tho  influence  ot  paatioii 
and  prejudice,  where  the  oomplaint  is  onJy  of 
the  action  of  the  Jury. 

Note.— ^8  to  freedom  of  plnivtiff  from  eovirOnt- 
tory  negiiQenoe^  necessary  to  entitle  Mm  to  recover, 
see  note  to  Stokes  v.  Salstonstall,  10: 11&. 

As  to  dama^ges  for  personal  injury  from  negtigenee, 
see  note  to  Pennsylvania  v.  Roy.  26:  liL 

Am  to  contributory  neglioenM:  imputed  veglioence; 

lol  V.  S. 


1893.                                            City  ok  LiNboLM  v.  Powbb.  487-489 

SL   The  refusal  of  the  court  to  cbarpre  the  jury  that,  Afr.  «/t/«fz'c0  Shiras  delivered  the  opinion 

under  all  the  evidence  und  the  law  in  the  case*  of  the  court : 

the  defendant  Is  entiUed  to  the  verdict.  Is  not  er-  tij^  plaintiff  in  error  complains  that  tha 

ror  where  the  evidence  adduced  by  the  plaintiff,  damages  found  by  the  jury  were  excessive. 

if  uncontnidicted,  ^^'^"^J^^®  i"*^^^^  and  appear  to  have  bcei  given  under  the  iol 

a  verdict  in  his  favor,  and  defendant's  evidence  |i.,^„  *  *   *  ««o«;,x«  ««/^  »J^4.i^,'r.^ 

did  not  make  outa  clear  and  Indisputable  case  ^^f  ,?^.  P*^J^°  ^^IPrJ^^l??:         ^     i* 

m    T«  -«  ««»i^«  .^i»^  •  Mf^  it  i.  n«f  •««..  ♦«  B"^  *'  ^8  not  permitted  for  this  court,  sit- 

9,    In  an  action  against  a  city,  it  is  not  error  to  ^.^„  „„  _  «^„^  f#   „„^,„    ;«   «  «„««  «,i.l..»:» 

permit  pUlniiff  to  show  that  he  had  given  notice  ^}^S  as  a  court  of  errore    in  a  case  wherein 

of  his  claim  to  defendant  or  to  give  in  evidence  damapres  have  been  fixed  by  the  verdict  of  a 

pertinent  sections  of  the  municipal  code.  i^^J*  ^  ^^^  notice  of  an  assignment  of  this 

4.   In  an  action  against  a  city  for  injuries  by  rea-  character,  where  the  complaint  is  only  of  the 

son  of  a  defective  sidewalk,  whether  the  plaintiff  action  of  the  jury.                            «       r^^^ 

was  guilty  of  neiriigence  In  walking  upon  one  *Thus  it  was  said  in  Parsons  v.  Bed-  [438 

part  of  the  sidewalk  rather  than  upon  another,  ford,  28  U.  8.  3  Pot.  448  [7:  7371,  per  Story, 

was  not  a  question  of  law,  and  was  pronerly  left  J, ,  commenting  on  that  clause  of  the  7th  Am* 

to  the  jury.  endment  which  declares  "no  fact  tried  by  a 

«.   The  court  can  refer  the  Carlisle  Tables  to  the  jury  shall  be  otherwise  re-examinable,  in  any 

jury  to  be  used  by  them  in  estimating  the  prob-  court  of  the  United  States,  than  according  to 

able  length  of  Ufe,  where  they  were  introduced  the  riiles  of  the  common  law. "  that  **  this  is  a 

io  evidence.  prohibition  to  the  courts  of  the  United  States 

<   An  assignment  of  error  cannot  be  sustained  be-  to  re-examine  any  facts  tried  by  a  jury  in  any 

cause  Uie  Judge  expresses  himself  as  impressed  ^tlier  manner,     the  only  nuKles  known  to  the 

in  favor  of  the  one  party  or  the  other,  if  the  Uw  common  law  to  re  examine  such  fact.^  are  the 

Ir^^^Lt^xtll^l^^'J^^^^  granting  of  a  new  trial  by  the  ccnirt  whe,^ 

.    Zl  ^  J        *  *w  -E.  -«     I  ^  —            4,  ^  the  issue  was  tried,  or  to  which  the  record 

7.    The  judges  of  the  Federal  courta  are  not  oon-  nronrrlv  returnable-  or  tlu-  award  of    a 

trolled  in  their  manner  of  charging  juries  by  the  ^^,  properly  rciuinaoic  ,  or  tm,  award  oi    a 

state  regulations.  ventre  facias  de  novo  by  an  appellate  court,  for 

FNo  505  1  some  error  of  law  which  intervened   in  the 

Bub.niiiedNat.t8.18^.   Decided  Jan.  f  9.1894.  ^'j^^xXrk  Cent.    ^  H.    R.    R.    Co.   t. 

Fraloff,  100  U.  S.   81    [25:  584J,  this  court 

IN  ERROR  to  the  Circuit  Court  of  the  United  said  :    "  No  error  of  law  appearing  upon  this 

States  for  the  District  of  Nebraska,  to  re-  record,  this  court  cannot  reverse  the  judg- 

view    a  judsrment  in  favor  of  Margaret  J.  ment,  because,  upon  an  examination  of  tiie 

Power,  plaintiff,  against  the  city  of  Lincoln,  evidence,  we  may  be  of  the  opinion  that  the 

defendant,   for  personal  injuries  incurred  by  jury  should  have  rcturnod  a  verdict  for  a  less 

plaintiff  through  a  defective  sidewalk.     Af  amount.     If   the   jury    acted   upon   a  gross 

Jirmdd,  mistake  of   facts,  or  Were  governed  by  some 

improi^er  influence  or  bias,  the  remedy  there- 
Statement  by  Mr.  Juntice  Shiras:  for  rested  with  the  court  below,  under  iU 
This  was  an  action  brought,  at  January  general  power  to  set  aside  the  verdict.  But 
Term,  1891.  in  the  Circuit  Court  of  the  that  court,  tinding  that  the  verdict  was  abun- 
United  Statos  for  the  District  of  Nebraska,  bv  dantly  sustained  by  the  evidenci-.  and  that 
Margaret  J.  Power,  a  citiz.en  of  the  state  of  there  was  no  ground  to  8uppo<<'  that  the  jury 
Iowa,  against  the  city  of  Lincoln,  a  munic-  had  not  performed  tlieir  duty  impartially  and 
ipal  corporation  of  the  stato  of  Nebraska,  justly,  refused  to  disturb  the  verdict,  and 
for  personal  injuries  which  the  plaintiff  in-  overruled  a  motion  for  a  new  trial.  Whether 
curred  while  passing  along  a  street  of  Siiid  its  action,  in  that  particular,  was  erroneoug 
city,  and  which  she  alleged  had  been  oc-  or  not,  our  power  is  restricted  by  the  Con- 
casioned  by  the  carelessness  and  negligence  stitution  to  the  determination  of  the  ques- 
of  the  municipal  authorities  in  permitting  a  tions  of  law  arising  upon  the  record.  Our 
hole  or  broken  grating  to  remain  in  a  side-  authority  does  not  extend  to  arc-examination 
walk  after  having  been  notified  of  its  exist-  of  facts  which  have  been  tried  by  the  jury 
ence.  under  instructions  correctly  defining  the  legal 
The  cause  was  tried  before  the  district  rights  of  the  parties."  liut  where  there  is 
judge,  sitting  as  circuit  judge,  and  a  jury,  no  reason  to  complain  of  the  instructions,  an 
and  resulted  in  a  verdict  and  judgment  in  error  of  the  jury  in  allowing  an  unresison- 
favor  of  the  plaintiff  for  the  sum  of  fifty-  able  amount  is  to  be  redressed  by  a  motion 
seven  hundred  dollars.    The  defendant,  alle^-  for  a  new  trial. 

ing  error  in  the  action  of  the  court  below  in  In  the  present  case  such  a  motion  was  in- 
admitting  certain  matters  in  evidence  offered  effectually  made,  the  court  below  evidently 
in  behalf  of  the  plaintiff,  and  in  rejectini'  regarding  the  venlict  as  justified  by  the  evi- 
others  offered  in  behalf  of  the  defendant,  and  denne.  And,  apart  from  the  question  of  our 
in  certain  instructions  to  the  jury,  brought  power  to  consider  the  subject,  we  find  noth- 
a  writ  of  error  to  this  court.  ing  presented  in  this  record  that  seems  to 

show  that  the  jury,  in  the  particular  corn- 
ier. Lionel  C.  Burr  for  plaintiff  in  error,  plained  *of,  acted  against  the  rules  of  [430 
Mr.  T.  M.  Marquet  for  defendant  in  er-  law,  or  suffered  tlieir  prejudices  to  lead  them 
lor.  to  a  perverse  disregard  of  justice. 


neglidenee  of  parent  or  child  or  husband  or  driver; 
iintoocieatii>n,9ee  note  to  Union  Pac.  H.  Co.  v.  Bots- 
ford,  85:  734. 


tie9  n/  carriers  of  passengers;  who  are  patsenoers: 
measure  of  care  required;  contributory  negligence; 
tickets;  ejectment  of  passengers,  see  note  to  Gleeaoa 
As  to  aU  of  God,  what  is:  rights,  duties  and  liaMli'  ^  v.  Vtririnia  M.  K.  Co.  86:  iHS. 
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Error  is  aligned  to  the  refaaal  of  tha  court 
to  charge  the  Jury  that,  uoder  all  the  ctI- 
dcDce  aod  the  law  in  the  case,  tha  defendant 
was  entitled  to  the  Terdict. 

Our  examination  of  the  evidence  does  not 
enable  us  to  see  error  in  the  refusal  of  the 
court  to  so  charge.  The  issues  before  the  jury 
were  very  plain.  Were  the  injuries  ox  the 
plaintiff  caused  by  her  falling  into  a  hole  in 
the  sidewalk?  Was  the  existence  of  this  hole 
or  imperfection  in  the  lidewAlk  known  to 
the  defendant  in  circumstances  and  for  such 
A  length  of  time  as  to  have  made  it  the  duty 
of  the  defendant,  as  a  municipal  corporation 
having  control  over  its  streets,  to  repair  the 
defect,  or  be  responsible  for  a  failure  to  do 
■oT  Was  the  plaintiff  herself  guilty  of  neg- 
ligence in  overlooking  the  hole  in  the  walk, 
or  in  walking  upon  a  portion  of  the  wallL 
where  she  had  no  righi  to  go? 

The  evidence  adduced  by  the  plaintiff  cer- 
taf  nlv  tended  to  establish  her  side  of  the  issue 
In  all  these  questions,  and  if  not  successfully 
oontradicted  by  the  defendant's  evidence, 
warranted  the  Jury  in  finding  a  verdict  in  her 
favor.  The  defendants'  evidence  though  con- 
tradictory, in  some  particulars,  of  that  put 
in  by  the  plaintiff,  did  not  make  out  a  case 
•0  clear  and  indisputable  as  would  have 
lustifled  the  court  in  giving  the  peremptory 
Instruction  requested. 

If,  then,  no  errors  were  committed  by  the 
court  below  in  tlie  nrl mission  or  exclusion  of 
evidence,  or  in  its  charge  to  the  jury,  the 
verdict  and  judgment  must  be  permitted  to 
itand.  Such  errors  are,  however,  assigned 
and  will  now  receive  our  attention. 

The  court  ^rmitted  the  plaintiff  to  put  in 
evidence  a  bill  or  statement  of  her  claim 
against  the  city,  which  she  had  served  on  the 
city  council,  and  to  this  the  defendant  ex- 
cepted. 

It  is  not  easy  to  see  what  purpose  was  served 
bv  this  evidence.  The  judge  stated,  in  the 
charge  to  the  jury,  that  such  a  notice  is  re- 
quired by  the  law  before  an  action  is  com- 
menced, and  OS  this  assignment  is  not  pressed 
in  the  plaintiff  in  error's  brief  we  do  not  feel 
440]  constrained  to  give  it  *rauch  import- 
ance. To  permit  the  plaintiff  to  show  that 
•lie  made  such  a  claim,  or  gave  such  a  notice, 
whether  required  so  to  do  by  the  law  or  not, 
would  not  seem  to  be  reversible  error. 

We  see  no  error  in  permitting  the  plaintiff 
to  put  in  evidence  certain  sections  of  the 
municipal  code.  It  thus  appeared  that  the 
mayor  and  city  council  haa  the  care,  super- 
vision, and  control  of  all  public  highways, 
bridges,  streets,  alleys,  public  squares,  and 
commons  within  the  city,  and  were  to  cause 
the  same  to  be  kept  open  and  in  repair,  and 
free  from  nuisances.  An  inspector  of  side- 
walks and  street  crossings  was  therein  pro- 
vided for,  whose  duty  it  was  to  see  that  the 
sidewalks  and  street  crossings  were  kept  in 
good  repair.  It  is  likewise'niadc  the  duty 
of  ftll  policemen  to  take  note  of  all  defects 
in  sidewalks,  and  to  irive  notice  of  want  of 
repair.     One  of   the  sections  also  contains 

{provisions  regulating  the  construction  of  cel- 
arways  and  entrances  to  the  basement  in  or 
through  any  sidewalk. 
Why  this  evidence  was  not  pertinent  we  are 


not  told.  These  provisions  of  the  municipal 
code  only  express  and  provide  for  what  was 
the  plain  duty  of  the  city. 

Ck>mplaint  is  made  of  the  ihrst  Instruction 
given  to  the  jury  in  that  It  is  said  tliat  it 
made  the  city  uie  insurer  of  the  absolute 
safety  of  its  sidewalks,  and  liable  in  damages 
for  injuries  caused  by  any  defect  therein, 
reinirdless  of  the  question  of  negligence. 
This  instruction  is,  perhaps,  liable  to  the 
criticism  made,  and,  if  it  stood  alone,  it 
might  be  fairly  claimed  that  the  Jury  were 
misled  by  it;  but  the  court  immediately 
added  a  further  instruction,  in  which  the 
jury  were  told  to  inquire  whether  the  city 
officers  were  notified  of  the  dangerous  condi- 
tion of  the  sidewalk,  occasioned  by  the  hole 
or  excavation  therein,  before  this  accident 
happened,  and  whether  the  city,  through  its 
ofiicers,  neglected  to  repair  Uie  defect,  or 
cover  or  protect  the  hole  after  it  knew  of  its 
unsafe  condition ;  and  the  right  of  the  plain- 
tiff to  recover  was  made  dependent  on  the 
jury  finding  the  defendant  negligent  in  those 
particulars.  Bead  together,  as  the  jury  must 
have  understood  them,  we  think  the  instruc- 
tions contained  a  fair  exposition  of  the  law. 

It  is  further  contended  that  the  court  erred 
in  refusing  to  *give  instructions  prayed[441 
for  by  the  defendant,  and  numbered  seven, 
nine,  and  twelve. 

Instructions  seven  and  nine  impute  neg- 
ligence to  the  plaintiff  in  walkinj^  on  the 
sidewalk  too  near  to  the  building  line,  and 
on  what  is  termed  the  area  space.  The  court 
left  it  to  the  jury  to  find  whether  the  plain- 
tiff was  negligent  in  walking  on  that  part  of 
the  walk,  and  instructed  them  that  if  they 
found  that  the  plaintiff  was  not  negligent, 
and  if  the  defendant  knew  of  the  defect,  and 
permitted  it  to  remain  so  that  the  plaintiff 
was  injured,  the  latter  was  entitled  to  re- 
cover. Whether  the  plaintiff  was  guilty  of 
negligence  in  walking  upon  one  part  of  the 
sidewalk  rather  than  upon  another,  was  cer- 
tainly not  a  question  of  law,  and  was  prop- 
erly left  to  the  jury. 

By  the  twelfth  prayer  the  court  was  re- 
Quested  to  instruct  the  jury  that  where  a 
aan^erous  hole  is  left  in  a  sidewalk  in  a 
public  street  of  a  city,  over  which  there  is 
a  large  amount  of  travel,  the  author  will  bo 
liable  for  an  injury  resulting  from  the  act, 
although  other  causes  subsequently  arising 
may  contribute  to  the  injury. 

Such  nn  instruction  might  be  proper  enough 
in  an  action  against  the  person  who  com- 
mitted the  wrongful  act;  but  the  court  was 
right  in  refusing  it,  in  the  present  action,  as 
irrelevant.  If  it  was  intended  to  mean  that, 
because  there  was  a  liability  to  the  plaintiff 
on  the  part  of  the  actual  wrongdoer,  the  city 
mi^ht  not  also  be  liable,  it  would  have  been 
plain  error  in  the  court  to  have  given  the  in- 
struclion. 

Error  is  assigned  to  the  action  of  the  court 
in  referring  to  the  Carlisle  Tables  as  enabl- 
ing the  jury  to  find  the  plaintiff's  prospect 
of  life,  and  the  force  of  the  objection  is  in 
the  allegation  that  those  tables  had  not  been 
introduced  in  evidence.  There  is  high  au- 
thority for  the  proposition  that  courts  can 
take  Judicial  notice  of  the  Carlisle  Tables, 


1898.                                               Chapman  v.  Hamdlet.  441-441 

and  can  use  tliem  in  estimating  the  probable  was  held  that  the  practice  and  rules  of  the 

length  of  life,  whether  thej  were  introduced  state  court  do  not  apply  to  proceedings  taken 

in  evidence  or  not.     McUenry  v.   Tokum,   27  in  a  circuit  court  of  the  United  States  for  the 

111.  160;  Jaekmn  v.  Edwards,  7  Paige,  887;  purpose  of  reviewing  in  this  court,  a  Judg- 

Eantaftrook  v.  Hapgood,  10  Mass.  818.  ment  of  such  circuit  court,   and  that  sudi 

But  it  is  not  necessary  for  us, at  this  time,  to  rules  and  practice,   regulating  the  prepara- 

442]  consider  'whether  those  tables  are  the  tion,  settling,  and  signing  of  a  bill  of  ez- 

^ubject  of  judicial  notice,  because  the  record  ceptions,  are  not  within  **  the  practice,  plead* 

fails  to  show  any  exception  taken  at  the  time,  ings,  and  forms  and  modes  of  proceeding* 

and  we  have  a  right  to  presume  that  the  which  are  required  by  section  914  of  the 

tables  were  in  evidence,  and  that  the  court  Revised  Statutcs*to  conform  **  as  near  as  may 

acted  reeularly  in  referring  them  to  the  jury  be"  to  those  *"  existing  at  the  time  in  like 

as  a  mode  of  enabling  them  to  estimate  the  causes  in  the  courts  of  record  of  the  state." 

prospect  of  duration  of  the  plaintiff's  life.  Ujxm  the  whole,  we  are  of  opinion  that  th$ 

The  plaintiff  in  error  complains  of  the  tone  court  below  committed  no  error,   and  iU  jud^ 

of  the  oral  charge  of  the  court  to  the  jury  as  ment  %»,  accordingly,  affirmed, 

hostile,  and  calculated  to  unduly  inflame  the  

minds  of  the  Jurv. 

It  must  be  admitted  that  some  of  the  ex-  *SARAH  A    CHAPMAN  XT  al.»  [444 

pressions  used  by  the  learned  jud^e  were  Appte,, 

scarcely  decorous,  and  showed  a  bias  in  favor  e. 

of  the  plaintiff.     But,  as  has  often  been  said,  ELIZABETH  HANDLEY  et  aL 

as  assignment  of  error  cannot  be  sustained  „     «  «  «      _x    •_    ^  ^^-.  ^.-» 

because  the  judge  expresses  himself  as  im-  <^ ^'  ^'  ^t^^^"*  ^  ***^^*«^ 

prowed  in  favor  of  the  one  party  or  the  other.  Di^iribution   if  an  eetate^uparaU  daime^ 

\t  the  law  is  correctly  laid  down,  and  if  the  juriedictional  am^nt. 

jury  are  left  free  to  consider  the  evidence  for  *^ 

^emselves.     VickMhurg    d    M.    R.     Co,    v.  ^   Where  the  application  to  the  probate  court  of 

Ptitnam,  118  U.  8.  545  [30  :  2571  ;  aimmone  v.  ^  territory  was  for  distribution  of  an  estate,  and 

United  States,  142  U.  8.   148  [«5:  968],  the  distributive  shares  do  not  reach  the  sum 

The  statutes  of  Nebraska  require  that  all  necessary  to  vive  this  court  jurisdiction,  this 

instructions  of  the  court  to  the  jury  shall  be  court  will  dismiss  the  appeal  from  the  decision  of 

In  writing,  unless  the  so  giving  of  the  same  the  territorial  court. 

s  waived  by  counsel   in   the  case  in  open  2.   The  claims  of  distributees  are  several  and  not 

x>urt,  and  so  entered  in   the   record  of   said  Joint,  and  a  joint  application  for  distribution  can 

case,  and  it  is  argiie<i  I  liar,  by  virtue  of  sec-  only  result  in  Judgments  in  severalty, 

tion  914  of  the  Revised  Statutes  of  the  United  8.    On  appeal  from  a  decree  of  distribution,  if  the 

SUtes,  such  provisions  of  the  Nebraska  laws  ^^^^  yfhUAi  each  distributee  would  receive,  is 

is  made  obligatory  on  the  circuit  court  of  the  !«■  tban  theamount  necessary  to  »ive  this  court 

United  States  for  that  district,  and  that  hence  lu^sdicUon,  the  appeal  cannot  be  sustained. 

it  was  reversible  error  in  the  court  below  to  ^  .    .^^  .  .       *,»»^fon*,    Vi^^  ^  t      mn  «<w»< 

give  oral  instructions.  Submitted  Jan.  17,1894.  Decided  Jan,  t9,189i. 

But  we  are  of  opinion  that  the  judges  of  *  ppEAL  from  ajudgment  of  the  Supreme 


r?^  ,   I   li"i?^  meaning  of  section  914  ^^^^^      ^^          ,  from  an  orderof  the  Probate 

ThM%\xiIiuddw  Burrmcs,  91  U.  8   426  [28:  ^^^,^  %^  Salt  Lake  county,  in  said  territory, 

my  where  a  state  statute  required  a  judge  denying  the  petition  of  Salih  A.  Chapman  i 

to  instruct  a  jury  only  as  to  the  law  of  a  «;. /that  they  may  be  recognized  as  heirs  at  law 

wse.  and  provided  that  the  written  instruc-  of  George  Handley,  deceased,  and  that  one  half 

tionsof  the  court  should  be  taken  by  the  jury  of  his  estate  may  be  apportioned  to  said  pell- 

in  their  retirement  and  returned   with  the  tioners,  etc.     On  motion  to  dismiss,  dinniUed, 

verdict    and  where  the  circuit  court  juclge  ^he  facts  are  stated  in  the  opinion, 

charged  the  jury  upon  the  facts. and  refused  to  ^^^  j,  q.  Sutherland  for  appellants, 

nermit  them  to  take  to  their  room  the  written  j^^^^  Arthur  Brown  and  eTd.  Ho^ 

443]  instnictions  given  by  the  'court,    it  f^^  appellees, 
was  held  that  this  was  not  error,  because  the 

personal  conduct  and  administration  of  the  ^dr.    Chief  Justice  Puller  delivered   the 

judge  in  the  discharge  of  his  separate  func-  opinion  of  the  court: 

tions  were  not  practice  or  pleading,  or  a  form  ''^^^^  ^   Newson,  nie  Handley,  Benjamin 

or  niethcKl  of  proceeding,  within  tlie  mean  ng  j   Handley.  Harvey  L.  Handley,  and  Sarah 

of  thoiie  terms  in  the  Act  of  Congress.    A  sim-    i_ l tl . 

i  1  ar  ml  i  ng  was  made  i  n  Indianapolis  db  St.  L.  VoTm,—A8  to  furisdictUm  in  the  United  States  8v^ 

R.    Co.    V.    Uorst,   93  U.    8.    291    [23  :   898] .  vrrme  Court,  where  Federal  question  ariset,  orwhers 

There  a  state  statute  prescribed  that  the  judge  «»*<  drawn  in  question  statutes,  treaty,  or  constihi^ 

should  require  the  jury  to  answer  special  in-  "on,  see  notesto  Martin  v.  HaDter.4:  97,  Mattbewt 

terrogations  in  addition  to  finding  a  L'cneral  ^-  ^^^  ^'  *^'  *°^  Williams  v.Norrl8.«:  671. 

venllct.     This  court  held  that  such  a  state  ,  ^^  ^o  jurisdiction  of  Unit^  States  Supreme  Co»ir% 

regulation  did  not  apply  to  the  courts  of  the  ^o  declare  »taie  law  void  as  in conAictwUhst^ 

TT»u^^   fi».fA.      rrK«  :i /..♦.; «r    g^,^  stitution:  torevi^f  decrees  of  state  courts  as  to  eon- 

United  8tat^.     The  doctTine  of  these  cases  .tructUm  of  state  laws,  aee  note  to  Hart  v.  Lam. 

was  approved  and  applied  in  IU  Chateau gaji  phire,  7:679.  and  to  Commercial  Bank  of  Cincinnati 

Ore  A  I.  Co,  128  U.  8.  644  [32  :  508J,  where  it  v.  Buckingham,  13-  160. 
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A.  Chapman  filed  their  petition  in  the  pro- 
bate court  of  Salt  Lake  county,  Utah  terri- 
tory, in  the  matter  of  the  estate  of  George 
Handley,  deceased,  sotting  f(»rth  the  death 
of  said  George  Handley,  May  25,  1874,  in- 
testate ;  the  appointment  and  qualification  of 
Elizabeth,  his  widow,  as  administratrix  of 
his  estate.  April  12,  1888 ;  the  expiration  of 
the  time  for  the  presentation  of  claims  after 
publication  of  notice;  the  filing  of  the  in- 
ventory of  said  estate  describing  certain  real 
property ;  tlie  sale  of  a  portion  under  order 
of  court  and  payment  of  the  account  for 
which  the  money  obtained  through  such  sale 
was  needed,  leaving  a  balance  on  hand  ;  the 
filing  of  a  final  account  and  the  fixing  of  a 
day  for  hearing  thereon ;  and  proceeding 
thus: 

''Said  George  Handley  died,  leaving  him 
surviving  the  said  Elizabeth  Handley.  his 
widow,  and  his  eight  children  and  helrs-at- 
law,  named,  respectively,  John  Handley, 
William  P.  Handley,  Charles  T.  Handley, 
Emma  Handley,  Ruth  A.  Newsom,  Benjamin 
T.  Handley,  Mary  F.  Handley,  and  Harvey 
L.  Handley.  The  four  first  named  are  the 
children  of  said  deceased  and  said  Elizabeth, 
his  lawful  wife,  and  the  last  four  were  chil- 
dren of  said  deceased  and  your  petitioner, 
Sarah  A.  Chapman,  his  plural  wife  accord- 
ing to  the  tenets  and  rites  of  the  Mormon 
diurch;  Uiat  all  said  children  are  now  liv- 
ing except  Mary  Handley,  who  died,  with- 
out issue  or  having  been  married,  on  the  28th 
day  of  September,  1879;  that  all  said  child- 
ren are  of  age  except  said  Harvey  Handley, 
who  is  sixteen  years  of  age. 

**  Your  petitioners  therefore  pray  that  they 
445]  may  be  recognized  *a8  heirs-at-law  of 
flaid  George  Handley,  deceased,  equally  with 
•aid  four  children  of  said  deceased  first  above 
namcMl,  your  petitioner,  Sarah  A.  Chapman, 
as  mother  in  place  and  as  representative  of 
said  Mary  Handley,  deceased,  and  that  after 
the  hearing  upon  said  account  of  said  ad- 
ministratrix that  the  said  estate  may  be  di- 
vided among  and  distributed  tosaid  neirs-at- 
law  according  to  their  respective  interests; 
that  one  half  of  said  estate  may  be  ap- 
portioned to  your  petitioners." 

The  record  does  not  contain  the  order  of 
the  probate  court  on  this  petition,  but  it 
otherwise  appears  and  is  conceded  that  the 
prayer  of  the  petitioners  was  denied.  There- 
upon an  appeal  was  taken  therefrom  by  pe- 
titioners to  the  district  court  for  the  third 
Judicial  district  of  the  territory  and  the 
county  of  Salt  Lake,  by  which  special  find- 
ings of  fact  and  conclusions  of  law  were  filed, 
and  it  was  ordered  that  the  petition  be  dis- 
missed. 

The  petitioners  appealed  to  the  supreme 
court  of  Utah  territory,  and  the  Judgment  of 
the  district  court  was  afl[]rmed.  The  pending 
appeal  was  then  taken  to  this  court. 

The  total  value  of  the  estate  in  controversy 
was  found  to  be  $25,000.  and  counsel  for  ap- 
pellants thus  states  his  case :  "  George  Hand- 
ley died  May  25,  1874,  Icavine  Elizal>eth 
Handley,  who  was  his  lawful  wife,  and  their 

«8 


four  children  (the  respondents)  and  four 
children  by  a  plural  wife,  one  of  whom  died 
in  infancy,  her  interest,  now  represented  by 
her  mother  as  heir  (the  appellants).  The 
court  below  distributed  the  entire  estAte  to 
the  lawful  wife  and  her  four  children,  hold- 
ing that  the  children  of  the  plural  wife  were 
not  entitled  to  inherit.  A  statute  enacted  by 
the  legislative  assembly  of  Utah,  in  1852. 
provided:  'Section  25.  Illegitimate  children 
and  their  mother  inherit  in  like  manner  from 
the  father,  whether  acknowledged  by  him  or 
not,  provided  it  shall  be  made  to  appear  to 
the  satisfaction  of  the  court  that  he  was  the 
father  of  such  illegitimate  child  or  children* 
(Utah,  Comp.  Laws.  1876,  g  677)";  that  the 
supreme  court  held  that  this  legislation  wa.s 
disapproved  and  annulled  by  the  Act  of  Con- 
gress of  July  1,  1862  (12  Stat.  atL.  501,  chap. 
126)  and  that  this  was  error. 

♦The  application  to  the  probate  court  [44G 
was.  in  legal  effect,  for  distribution  only,  and 
can  be  ji:iven  no  wider  scope,  notwithstanding 
the  language  used  in  the  prayer  of  the  peti- 
tion ;  and  as  the  distributive  shares,  if  the 
petitioners  were  included,  could  not  reach 
the  sum  necessary  to  give  this  court  juriH- 
diction,  we  are  obliged  to  dismiss  the  ap- 
peal. 

It  is  true  that  there  are  cases  where  there 
are  several  plaintiffs  interested  collectively 
under  a  common  title  where  jurisdiction 
may  be  maintained,  but  this  case  does  not 
fall  within  that  category. 

The  claims  of  distributees  are  several  and 
not  joint,  and  a  ioint  application  for  dis- 
tribution can  only  result  in  judgments  in 
severalty.  By  sections  4261  and  4262  of  the 
Complied  Laws  of  Utah  (1888,  vol.  2,  p.  529) 
it  is  provided  that  upon  tlie  final  settlement 
of  the  accounts  of  an  executor  or  adminis 
trator,  on  his  application  or  that  of  any  heir, 
legatee,  or  devisee,  the  court  sliall  proceed 
to  distribute  among  the  persons  by  law  en 
titled  thereto;  and  that  in  the  order  or  de- 
cree the  court  must  name  the  persons  and  the 
proportions  or  parts  to  which  each  shall  be- 
en titled,  and  such  persons  may  demand  and 
sue  for  and  recover  their  respective  shares, 
in  any  court  of  competent  jurisdiction. 

It  is  the  distinct  and  separate  share  of  each 
distributee  that  is  involved  in  the  proe-eeei- 
in^,  and  although  in  this  instance,  if  the 
children  of  the  plural  wife  had  been  admitted 
to  share,  they  would  have  obtained,  and  an 
amount  in  excess  of  five  thousand  dollars 
would  have  been  withdrawn  from  the  other 
children,  the  gain  on  the  one  aide  and  thc 
diminution  on  the  other  would  have  been 
proportionately  as  to  each,  and  not  in  the 
aggregate  as  to  all. 

Under  such  circumstances  it  is  the  settled 
rule  that  the  writ  of  error  or  appeal  cannoi 
be  sustained.  Gibson  v.  Shvfeldt,  122  U.  S. 
27  [80 :  10831  ;  MilUr  v.  Clark,  138  U.  8.  22:t 
[34 :  966]  ;  llendertton  v.  Carhondnle  Coal  & 
a  Co.  140  U.  S.  25  [35 :  332]  ;  JVew  OrUnm 
Pae.  R.  Go.  v.  Parker,  143  U.  8.  42  [36 :  66] . 

Appeal  dumieted* 
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IMI.  Mammoth  Mimikq  Co.  t.  Salt  Lakb  Fou.ndbt  &  Machine  Co.         447-448 

447]    ^HE    MAMMOTH    MINING  at  current  prices,  and  to  do  other  work  within 

COMPANY,   Appt.,  the  scope  of  said  machine  company's  busi- 

«.  ness,  all  of  which  was  to  be  used  and  was 

TEHB   SALT    LABIB    FOUNDRY   &   MA-  used  by  the  said  mining  company  in  the  erec- 

CHINE  COMPANY.  t ion  and  construction  of  the  redneries,  mills, 

brick  kilns  and  smelters  of  the  said  defend- 

f8ee&a  Beporter*s  ed.  447-i62.>  ant  mining  company,  which  said  refineries. 

«TW-i  ^  M^^,m»^^,mi^^,i^*imM  ^mi^^^M  uiills,  bHck  kllus,  aud  smelters  were  situaie 

Tnai  Jy  eourt^eumulatite  mdenee.  ^^^^  ^^^  southeast  quarter  of   the  northeast 

L   Where  a  suit  in  aqnltj  was  tried  by  the  court  quarter  of  the  southeast  quarter  of   section 

of  a  territory  wlthoot  a  Jury,  this  court  apart  twenty-one  (21)  and  the  northwest  quarter  of 

from  the  exceptions  duly  taken  to  rulingrs  on  section  twenty-two  (22)  in  township  eleven 

the  admlssioD  or  rejection  of  evidence,  is  limned,  (11)  south  of  range  three    (8)    west  of   Salt 

Id  reviewing  the  case,  tothe  Inquiry, whether  the  Lake  meridan  in  Juab  county.    Utah. 

decree  can  be  sustained  upon  the  flndlngs  of  the  "  3.  That  in  pursuance  of  said  contract,  the 

triaicourtwithout  reference  to  the  weight  of  ev.  gaid  foundry  and  machine  company  from  time 

Idence.                              ..         ^        ,^            ^  ^  *'"^e  from  said  —  dav  of  January,   A.  D. 

i.    In  a  case  in  equity,  where  the  evidence  ob-  1333  ^^^^^  ^^^  26th  day  of  March,  A.  D.  1883, 

jected  to  was  cumuiative  in  its  character  and  not  f^mjghed  castings,   niade  and   renaircd  ma- 

S:^Tat^h"e^^u^ru^^^^^  chi^nery.  worked'for  and  furnished  material 

wiae  than  it  was,  the  admlMlon  of  the  evidence.  ^  the  said  Mammoth  Minmir  Company  to  be 

tf  erroneous,  did  not  constitute  reversible  error,  "sed   in   the  constru(tr>n    >f    the  build  in  o^s. 

FNo  181  1  ^'^•'  *^®^®  referred  to,  at  »-he  special  instance 

SuhmttUd  Dee.  i,  189S:    Dekded  Jan.  g9, 1894,  ^°^/^^"«V  h^  !''V\'"''^'^'''"^^-  .k          »    •  i 

'       ^  "4.    Ihat  the  total  value  of   the  materials 

APPEAL  from  a  decree  of  the  Supreme  furnished,  and  work  done  so  as  aforesaid  was 

Court  of  the  territory  of  Utah,  afl^ming  thirty-six  hundred  and  six  and  j^rs  dollars  at 

the  decree  of  the  District  Court  of  the  First  t*>e  prices  agreed  upon  between  the  said  luin- 

Judicial  District  of  that   territory,  for  the  en-  »np  company  and  the  said  foundry  and   ma- 

forcement  of  a  mechanic's  lien  in  favor  of  the  chine  company. 

8alt  Lake    Foundry  &    Machine    Company,  "5.  That  no  part  of  said  sum  has  been  paid 

•gainst    The    Mammoth    Mining    Company,  except  in*;  the  sum  of  five  hundred  (500)  dol- 

Afirmtd.  ^^^^  ^"^^  ^'t^'  b^vlance  thereof  to  wit  the  sum 

Bee  same  case  below,  6  Utah,  851.  of  $3100.04  doUavH  remains  due  and  unpaid, 

together  with  interest  thereon  at  the  rate  of 

Statement  by  3/r.  Chief  Justice  TnVkwn  ten  (10)  percent  per  annum  from  the  said 

Taylor  and  another  brought  suit  against  the  26th  day  of  March,  A.  D.  188:1 
Mammoth  Mining  Company  in  the  District  "6.  That  on  the  27th  day  of  March,  A.  D. 
Court  of  the  First  Judicial  District  of  Utah  1883,  the  said  Salt  Lake  Foundry  &  Machine 
territory  to  foreclose  a  mechanics*  lien  under  Company  cau.sc<l  to  be  recorded  in  the  ollice 
the  statute  of  Utah  in  that  behalf,  and  the  of  the  county  recorder  of  Juab  county,  Utah, 
Salt  Lake  Foundry  &  Machine  Company,  their  claim  for  a  lien  on  the  premises  above 
having  been  made  ajiarty  defendant,  filed  its  described,  containing  a  statement  of  its  de- 
cross  complaint  therein  against  its  co-defend  niand  after  deducting  all  just  credits  and  off - 
ant.  the  Mammoth  Mining  Company,  for  the  sets,  with  the  name  of  the  owner,  to  wit,  the 
enforcement  of  a  similar  lien  for  materials  said  Mannuoth  Mining  Company,  and  a state- 
furnishe<l  and  work  done  in  and  about  the  ment  of  the  time  given,  terms  and  conditions 
construction  of  certain  buildings  of  the  min-  of  the  contract,  and  a  description  of  the  prem- 
ing  company,  and  situated  on  its  land  and  ises  soup^ht  to  be  charged  with  the  lien,  the 
premises.  The  Mammoth  Mining  Company  facts  stated  *in  said  notice  of  lien  be  [440 
did  not  deny  that  the  materials  were  furnished  ing  in  all  respects  the  facts  set  forth  in  the 
and  the  work  done,  but  insisted  that  this  was  foregoing  findings  of  facts, 
not  under  any  contract  between  it  and  the  "*?.  Tliat  this  action  was  brought  to  fore- 
foandry  company  or  at  its  request.  The  cause  close  said  lieu  within  the  time  allowed  by 
waaheani  by  the  court,  without  a  jury,  which  law  for  that  purpose. 

made  the  following  findings  of  fact  and  con-  "*  From  the  above  findings  of  facts  the  court 

elusions  of  law:  finds  the  following  conclusions  of  law: 

••1.  That  at  all  the  times  hereinafter  stated  **1.  That  the  said  Salt  Lake  Foundry  & 

the  said  Salt  Lake  Foundry  «&  Macliiue  Com-  Machine  Company  is  entitled  to  a  judgment 

pany  and  the  said  Mammoth  Mining  Com-  against  the  said  Mammoth  Mining  Company 

pany  were  corporations,  organized  and  exist-  in  the  sum  of  three  thousand  one  hundred  and 

iDg  under  the  laws  of  Utah  territory.  six  and  ^j^  ($8106.04)  dollars  with   interest 

'*2.  That  on  the  —  day  of  January,  A.  D.  thereon,    from  March  26,  1883,  at  the  rate  of 

1883,  the  said  Salt  Lake  Foundry  i.^  Maciiine  ten  per  cent  per  annum,  amounting  in  all  to 

Oimpany  contracted  with  the  said  Mammotli  the  sum  of  five  thousand  and  eleven  and  ^Vo 

Mining  Company,  through  its  agents,  to  fur-  ($5011.54)  dollars,  and  for  costs  of  this  suit 

448]nish  to  *8aidMam.moth  Mining  Com  pa-  and  that  execution  issue  therefor. 

ay  ca8ting8,to  construct  and  repair  machinery  '*2.  That  said  Salt  Lake  Foundry  &  Ma- 


KoTC— Jn  vohat  eaua  equUy  will  relieve  from  mis- 
take or  ignorance  of  material  facU  see  note  to 
M*Fcrran  v.  Taylor,  2:  436. 

Ai  to  whether  equity  will  relieve  against  a  mistake 
^  loio,  fee  notes  to  Hunt  v.  Rousmanier,  7:27,  5:589. 


As  to  when  awards  will  he  set  aside  by  a  court  of 
eqtitfy^  and  when  not^  see  note  to  Burchcll  v.  Marsh, 
15:  96. 

As  to  equity  jurisdiction  after  trial   at  laio, 
note  to  Smith  v.  M*iver,  6:  152. 
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chine  CnnipAny  fs  also  entitled  to  a  decree  es- 
tablishing tlie  said  judgment  as  a  lien  upon 
the  premises  mentioned  in  tlie  complaint  and 
findings  heretofore  tiled,  and  foreclosing  the 
same  according  to  the  law  and  practice  of  this 
court." 

Decree  having  been  entered  accordinglj, 
the  case  was  carried  by  appeal  to  the  supreme 
court  of  the  territory,  where  errors  were  as- 
signed to  the  suflicioncy  of  the  evidence  to 
sustain  tlie  special  findings  and  to  the  ndmis- 
aion  of  ct-rtain  evidence,  and  the  allowance 
of  certain  questions  against  defendant's  ob- 
jection. The  supreme  court  held  that  the 
evidence  justified  the  fin(lin&:s  and  that  there 
was  no  error  in  the  rulings  in  relation  to  the 
testimony,  and  allirnied  the  decree.  Salt  Lake 
Fhvndry  dh  M,  Co.  v.  Mammoth  Min,  Co.  6 
Utah,  351. 

Tiicreupon  an  appeal  was  taken  to  this 
court,  and  like  errors  assigned  here. 

Messrs.  C.  W.  Bennett  and  J.  6.  Suther- 
land for  appellont. 
Mr.  Arthur  Brown  for  appellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court : 

460]  *1.  This  proceeding  to  enforce  a  me- 
chanics* lien  under  the  statute  of  the  territory 
of  Utah  was  in  the  nature  of  a  suit  in  equity, 
and  was  tried  by  the  court  without  a  jury. 
The  supreme  court,  in  affirming  the  judgment, 
has  determineci  that  the  tindingsof  tlic  trial 
court  were  justified  by  tlie  evidence, and, apart 
from  exceptions  duly  taken  to  rulings  on  the 
admission  or  rejection  of  evidence,  our  ex- 
amination is  limited  to  the  inquiry,' without 
reference  to  the  weight  of  evidence  or  its 
sufliciency  to  support  the  special  findings, 
whetiier  the  decree  can  be  sustained  upon 
those  findings.  Jdalio  d  0.  Land  Imp.  Co. 
▼.  JJradhun/,  132  U.  S.  509,  615  [33:  483,436]  ; 
StritifiieUom  v.  Cain,  99  U.  d.  610  [25:  431]  ; 
Act  of  April  7,  1874  (18  Stat,  at  L.  27.  chap. 
80).  Of  this  tliere  can  be  no  doubt.  Defend- 
ants contended  that  the  material  was  furnish- 
ed to  and  tlie  work  done  for  one  Butler  John 
atone,  or  Johnstone  and  one  Bowers,  and  not  to 
or  for  the  defendant,  or  upon  its  credit.  And 
the  question  was  whetJier  Johnstone  and 
Bowers  (either  or  both)  were  authorized  to 
contract  for  and  in  the  name  of  the  defend- 
ant, or  had  such  apparent  authority  as  to 
Justify  plaintiff  in  the  belief  that  they  had 
authority  in  fact,  and  that  it  delivered  the 
material  and  did  the  work,  relying  in  good 
faith  thereon.  Bank  of  United  States  v. 
Dandridge,  25  U.  S.  12  Wheat.  64  [6:  652]  : 
Townnend  v.  Chappvll,  79  U.  8.  12  VVall.  681 
[20 :  4361  ;  Mahnnetf  Min.  Co.  v.  A  nglo-  Coli- 
fm'nian  /tank,  104  U.  S.  192  [20  :  707].  Under 
the  special  findings  the  conclusion  of  lia- 
bility followed,  whether  resting  on  one 
ground  or  the  other. 

2.  It  is  urged  that  the  principal  error  of 
the  courts  below  consisted  in  ignoring  the 
oper.it  ion  of  certain  written  contracts,  in- 
troduced in  evidence,  dated  January  7  and 
November  1,  1882,  between  stockholders  of 
the  company  and  Bowers,  and  assigned  in 
part  to  Bowers.  The  first  of  tliese  contracts 
provided  for  the  sale  of  something  over  three 


hundred  and  ninety- two  thousand  of  the  four 
hundred  thousand  shares  constituting  the 
capital  stock  of  the  defendant  corporation,  to 
Bowers,  and  the  second  was  a  modification  of 
the  first.  By  these  contracts,  Boweis  agreed, 
among  other  things,  to  build  smelting  fur- 
naces and  refining  works  and  machinery  at  his 
own  expense,  and  it  is  claimed  that  under 
them  Bowers  and  Johnstone  obtained  posses- 
sion *of  the  company's  pro]>erties  and  [451 
a  right  to  work  its  mines  but  upon  their  own 
80^  e  cred  i  t  and  not  that  of  the  com  pa  ny .  The 
contract  of  January  7  was  shown  to  have  been 
assented  to  and  the  transfer  of  the  property 
authorized  by  the  company,  and  without 
entering  upon  an  examination  of  the  contracts 
themselves,  it  is  enough  that  the  findings 
involve  the  conclusion  that  the  plaintiff  h^ 
no  notice  of  their  existence,  and  was  not, 
therefore,  bound  by  any  limitations  tlierein 
contai  ned.  The  q  uestion  remai  ned  the  same, 
did  plaintiff  furnish  the  materials  and  labor 
to  persons  acting  in  the  name  of  the  company 
and  upon  the  belief  that  its  contract  was 
with  the  company,  and  as  the  trial  court 
found  that,  it  necessarily  found  that  plaintiff 
was  unaffected  by  these  contracts.  The  su- 
preme court  held  to  this  effect,  and  said  that 
"if  this  were  a  private  agreement  between 
certain  stockholders  of  appellant  as  to  who 
should  pay  for  improvements  made  on  its 
property,  made  in  its  name  and  for  its  benefit. 
It  will  not  avail  to  defeat  the  claims  of  the 
respondent,  unless  notice  of  this  agreement 
was  given  to  respondent  before  the  material 
was  furnished  and  labor  done;  that  it  would 
not  be  liable  for  this  material  and  labor,  al- 
though done  in  its  name.  On  this  point  the 
evidence  is  conflicting,  and  the  court  below 
found  for  respondent,  or  it  could  not  have 
given  judgment  in  its  favor."  Although  we 
are  bound  by  the  findings  as  made,  we  deem 
it  not  improper  to  yield  to  the  argument  for 
appellant  so  far  as  to  express  our  concurrence 
in  this  view. 

8.  As  to  the  errors  assigned  in  that  court  to 
the  admission  of  evidence,  the  supreme  court 
observed  :  "  These  errors  are  not  available  in 
a  case  in  equity,  for  the  chancellor  is  sup- 
posed only  to  act  on  proper  evidence.  There 
is  no  question  of  law  involved,  only  ques- 
tions of  fact ;  and  if  the  proper  evidence 
justifies  the  decree,  the  judgment  ought  to  be 
aflirmed,  and  we  think  it  does."  In  its  as- 
signment of  errors  here,  appellant  specifies 
substantially  the  same  exceptions  to  the  ad- 
misson  of  evidence,  including  the  overruling 
of  defendant's  objections  to  questions.  The 
evidence  thus  objected  to  was  cumulative  in 
its  character  and  not  of  controlling  impor- 
tance, and  if  excluded,  it  is  sufliciently  clear 
that  the  result  would  not  have  *been  [452 
otherwise  than  it  was.  All  the  evidence  is 
in  the  record,  and  we  have  carefully  exam- 
ined it  and  as  we  are  of  opinion  that  the  rul- 
ings complained  of,  if  erroneous,  did  not 
constitute  reversible  error,  we  need  not  pass 
upon  their  correctness,  though  we  are  not  to 
be  understood  as  intimating  that  the  objec- 
tions should  in  any  instance  have  been  sus- 
tained. 

Decree  qfflrmed. 
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Impxrial  In&  Co.  v.  County  of  CoOs. 


THE  IMPERIAL  PTRE  INSURANCE 
COMPANY  OF  LONDON,  ENGLAND, 
Tiff,  in  Err,, 

•L 

THE  COUNTY   OP    C068,    in  the   State 
of  New  Hampshire. 

(8ee  8.  0.  Reporter's  ed.  iSMTOL) 

Foliey  ijf  insurance — comtruction — popular 
sense — tnhtU  violation  of  condition  terminates 
insuianee —erroneous  instruction, 

L  If  the  insured  cannot  bring  himself  within  the 
oondiUuns  of  the  policy,  he  is  not  entitled  to  re* 
cover  for  the  loss. 

H  When  an  insurance  contract  is  fairly  suscep- 
tible of  two  diHerent  constructions,  that  con- 
struction will  be  adopted  which  is  most  favor- 
able to  the  insured. 

IL  Oontracts  of  Insurance  If  they  are  clear  and 
anambleruous,  are  to  be  taken  and  understood  in 
their  plain,  ordinary  and  popular  sense. 

4.  Where  the  oondition  in  the  policy  is  that  it 
•hall  be  void  and  of  no  effect  if  **mechanic8  are 
employed  In  bulldinflr.  alteriofir,  or  repaiii  isr  tbo 
premises  named  herem,"  without  notice  to  or 
permission  of  the  insurance  company,  its  viola- 
tion by  the  assured  terminates  the  contract  of 
the  insurer,  and  it  cannot  be  thereafter  made 
liable  on  the  contract,  without  havingr  waived 
that  condition,  merely  because  in  the  opinion  of 
the  court  and  the  Jury  the  alterations  and  re- 
pairs of  the  building  did  not,  in  fact,  Increase 
the  risk. 

ft.  An  instruction  of  the  court  to  the  Jury  which 
gave  no  validity  or  effect  to  such  condition  aod 


its  breach,  but  made  it  depend  upon  the  quostioa 
wbetiter  the  acts  done  in  viulation  of  It,  In  fact 
increased  the  risk,  and  whether  such  increased 
risk  was  operative  at  the  date  of  the  fire,  was 
erroneous. 

[No.  204.] 
SubmUUd  Jan,  17, 1894.  Bedded  Jan.  t9, 1894. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Hampshire, 
to  review  a  judgment  for  tlie  plaintiff.  The 
Countv  of  CoOs,  against  the  defendant.  The 
Imperial  Fire  Insurance  Company  of  London, 
for  the  amount  of  a  policy  issued  by  defend- 
ant.   Reversed,  with  directions  for  a  new  trial. 

The  facts  are  stated  In  the  opinion. 

Mr.  Harry  Bing^ham,  for  plaintiff  in  er- 
ror: 

In  the  construction  of  contracts  words  are  to 

be  understood  in  their  ordinary  and  popular 

sense,  except  in  those  cases  in  which  worda 

j  used  have  acquired  by  usage  a  peculiar  sense, 

different  from  the  ordinury  and  popular  use. 

Moore  v.  Ph<xnix  Ins,  Co,  62  N.  H.  240:  Ba'd- 
win  v.  Eartford  F.  Ins,  Co,  60  N.  H.  422,  49 
Am.  Rep.  324. 

It  is  competent  for  the  insurer  to  prescribe 
the  terms  and  conditions  u{>on  which  he  will 
assume  a  risk. 

Wood,  Fire  Ins.  §  58. 

The  employment  of  mechanics  in  altering 
and  repairini^  the  building  insured,  without  the 
insurer's  written  consent,  avoided  the  policy. 

Fahyan  v.  Union  Mut.  F,  Ins.  Go.  H3  N.  H. 
208;  8hepherd  v.  Union  Mut.  F.  Ins.  Co.  38  N. 
H.  2;i2;  Oee  v.  Cheshire  County  Mut.  F,  Ins. 


Vote,— As  to  pafol  insurance,  when  voZid,  see  note 
to  Relief  F.  Ins.  Co.  v.  Shaw,  24:  291. 

As  to  agreement  fnr  insurance  by  tetter,  see  note 
to  Tayloe  v.  Merchants  F.  Ins.  Co.  13: 187. 

As  to  effect  of  delivery  of  life  insurance  policy  he- 
fore  paymmt  of  first  premium,  contrary  to  Us  con- 
cfttiOTu,  see  note  to  Brooklyn  L.  Ins.  Co.  ▼.  Miller, 
Sh898. 

As  toforfetturs  of  vcHieyfor  non-ufvymtni  of  vrc- 
flilttm;  waiver,  see  note  to  Thompson  v.  Knicker- 
bocker L.  Ins.  Co.  26:  765. 

Thai  misrepresentation  or  fraud  vitiates  policy,  see 
note  to  M^Lanahan  v.  Universal  Ins.  Co.  7:  08;  and 
to  Columbian  Ins.  Co.  v.  Lawrence,  7: 835. 

As  to  effect  of  agenVs  fitting  in  untrue  ansu>ers  in 
appHcatitm  fnr  insurance,  without  hnowledge  of  cu- 
ssared.  see  note  to  Union  Mut.  L.  Ins.  Co.  v.  Wilkin- 
■OD,  20:  617. 

As  to  effect  of  provision  avoiding  policy  of  life 
insurance  in  ease  of  suicide,  see  note  to  Mutual  Life 
Ins.  Go.  V.  Terry.  21:  236. 

As  to  voUey  **for  whom  it  may  concern;*^  effect  of; 
who  may  recover  upon,  see  note  to  Hooper  v.  Rob- 
inson, 25: 219. 

As  to  defense  of  suicide  to  an  action  on  a  life  in» 
smranee  policy,  or  of  wiUful  destruction  of  tfie  prop* 
trty.  In  an  cution  on  a  fire  ur  marine  policy,  see  note 
to  Rome  Ben.  Asso.  v.  Sarfrent,  86: 1160. 

Am  to  reinsurance,  see  note  to  Sun  Mut.  Ids.  Co. 
▼.  Ooean  Ins.  Co.  27: 837. 

PoHey  of  fire  insurance:  construction  vjarromties: 
representations:  conditions:  additional  insurance;  use 
ears  of  property;  aiterations  of  property;  in- 
ofriOt. 


Special  conditions  of  a  form  written  Into  an  open 
policy  of  Insurance  must  prevail  over  conflict iofr 
inroviaions  In  the  body  of  the  policy,— espeiially 
where  such  form  ii  expressly  referred  to  In  the 
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policy  as  embodying:  the  terms  of  the  insurance, 
and  is  obviously  designed  to  cover  a  special  cltiss  of 
risks  to  which  many  conditions  in  the  policy  do  not 
attach.  Rt.  Paui,  F.  &  M.  8.  R.  Co.  v.  Kidd,  56  Fed. 
Rep.  288.  22  Tns.  L.  J.  457,  603. 

An  insurance  company  is  liable  under  a  policy 
providinfr  that  the  insurance  shall  immediately 
ceast"  if  the  build  ingr  or  any  part  thereof  Jail  except 
as  the  result  of  fire,  if  fire  commences  before  the 
fall,  although  the  entire  building  subsequently 
falls.  London  Sc  L.  F.  Ins.  Co.  v.  Crunk,  91  Tenn.  876. 

An  insurance  company  is  not  bound  to  elect  to 
declare  void  or  continued  a  policy  providing  that 
it  shall  be  void  if  any  change  by  legal  process  takes 
place  io  the  posFCssion  of  the  property,  upon  re- 
ceiving notice  of  the  change  of  possession  by 
attachment  of  the  property.  Carey  v.  German 
American  Ins.  Co.  20  L.  R.  A.  267, 84  Wis. 80;  Burr  v. 
German  Ins  Co.  84  Wis.  76. 

Conditions  of  a  policy  of  insurance  prescribing 
formal  acts  on  the  part  of  the  Insured  after  loss, 
necessary  to  a  recovery,  will  be  liberally  construcid 
in  his  favor.  McNally  v.  Phoenix  loa  Co.  137  N.  7. 
8<». 

Breach  by  the  mortgagor  of  a  condition  of  a  pol- 
icy Insuring  him  against  loss  by  fire,  "loss  payable 
to  the  mortgagee,"  will  destroy  the  mortgagee's 
interest,  regardless  of  which  applied  for  the  insur- 
ance or  paid  the  premium.  Kabrich  v.  State  Ins. 
Co.  48  Mo.  A  pp.  893. 

A  clause  of  a  policy  of  fire  Insurance  that  the 
insurance  shall  immediately  cease  if  the  building 
or  any  part  thereof  tHll.  except  as  the  result  of  fire, 
does  not  terminate  the  policy  by  the  fall  of  a  min* 
ute  or  fragmentary  portion  of  the  building,  but 
only  on  the  fall  of  an  Integral  part  of  the  building. 
London  &  L.  F.  Ins.  Co.  v.  Crunk,  91  Tenn.  376. 

Breach  of  a  condition  against  other  Insurance* 
contained  in  a  policy  of  insurance.  Is  avaiUtble  as  a 


Supreme  Court  of  the  United  States. 
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Cd.  55  N.  H.  65,  20  Am.  Rep.  171;  Sleeper  v. 
New  Hampshire  V.  Ins.  Co.  m  N.  H.  401;  IHa 
T.  Equitable  Mvi.  F.  Ins.  Co.  58  N.  H.  82; 
Baldwin  v.  /V<a'«f>  Ins.  Co.  60  N.  H.  164; 
Crafts  V.  Union  Miit.  F.  Ins.  Co.  86  N.  11.  44; 
Baldwin  v.  Hartford  F.  Ins.  Co.  60  N.  H.  423, 
49  Am.  Rep.  324. 

The  facts  beinsr  undisputed,  it  was  for  the 
court,  not  the  jury,  to  declare  the  rights  of  the 
parties  u|)on  those  undis[)uted  facts. 

Hube  V.  Mascotna  Mat.  F.  Ins.  Co.  64  N.  H. 
527. 

Tiie  violation  of  the  condition  of  the  policy, 
avoi(ied  it. 

Mack  V.  Rochester  Oerman  Ins.  Co.  106  N. 
Y.  .OOO;  Linrlsayy,  Niagara  Dist.  Ins.  Co,  28  U. 
C  Q.  B.  826:  Lyman  v.  State  Mut.  h.  Ins.  Co. 
14  Allen,  329;  Lee  v.  Howard  F.  Ins.  Co.  8 
Grav.583;  Putman  Tool  Co.  v.  Fitchhvrfj  Mut. 
F.  Ins.  Co.  145  Mass.  265;  K>/te  v.  Commercial 
U,  Amir.  Co.  8  L.  R.  A.  508.  149  Mass.  116; 
Gvnther  v.  Lirerpool  <fe  L.  cC  G.  Int.  Co.  134 
U.  S.  110  (33:  857);  NewmarM  San.  Bank  v. 
Boj/al  Ins.  Co.  of  l.iterpool,  150  Mass.  374; 
Jones  Mfg.  Co.  v.  Mauufnriurcrs  .Mnt.  F.  Ins. 
Co.  8  (  ush.  82,  54  Am.  Dec.  742;  Harn'son  v. 
Citt/  F.  Ins.  Co.  9  Allen,  2;il,  85  Am.  Dec.  751; 
Girard  F.  d'  J/.  Ins.  Co.  v,  llchard,  95  Pa.  45; 
MeGowan  v.  Peoples  Mut.  F.  Ins.  Co.  54  Vt. 
211,  41  Am.  Rep.  843;  Pad>lford  v.  Providence 
Mat.  F.  Ins.  Co.  3  li.  I.  1(»2.  67  Am.  Dec.  496; 
Peoria  Sugar  lief.  Co.  v.  Ptopfcs  F.  Ins.  Co.  ?4 
Fed.  Rep.  973;  S/>errp  v.  ^"^ringfidd  F.  dt  M. 
Ins.  Co.  26  Fed.  Rep.  234;  Shenrr»od  v.  Agri- 
etittural  Ins.  Co.  73  N.  Y.  447.  29  Am.  Rep. 
180;  Hicks  v.  Farmers  Ins.  Co.  71  Iowa,  119, 


60  Am.  Rep.  781;  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Archibald,  16  Ins.  L.  J.  153;  Havens  v.  Home 
Ins.  Co.  Ill  Ind.  90,  60  Am.  Rep.  689;  Phenix 
Ins.  Co.  V.  lAtmar,  106  Ind.  513,  55  Am.  Rep. 
764;  Sutherland  v.  Old  Dominion  Ins  Co.  31 
Gralt  176;  Fireman's  Ins.  Co.  v.  Holt,  35  Ohio 
St.  189,  85  Am.  Rep.  601. 

Messrs.  S.  R.  Bond  and  Fletcher  Ladd, 
for  defendant  in  error: 

Contracts  of  insurance  are  construed  lib- 
erally in  favor  of  the  insured. 

Crousillat  v.  Pall.  3  Yesites.  875;  Orient  Mut. 
Ins.  Co.  V.  Wright,  m  U.  S.  1  Wall.  456  (17; 
505);  First  hat.  Hank  of  Kansas  Citt/  v.  Hart- 
ford F.  Ins.  Co.  95  U.  S.  673  (24:  563);  Harper 
v.  Albanu  Mut.  Ins.  Co.  17  N.  Y.  194. 

The  repairs  and  alterations  made  by  the  de- 
fendant in  error  upon  the  insured  prcniises 
were  incident  to  the  ordinary  use  of  the  build- 
ing-. 

James  V.  Lycoming  Ins.  Co,  4  Cliff.  272. 

Insurable  property  is  intended  for  use,  and 
it  is  not  the  intent  of  a  policy  of  insurance  to 
impnir  the  right  of  use  nor  todeprive  the  owner 
of  the  customary  enjoyment  of  the  property. 

Franklin  F.  Ins.  Co.  v.  Chicago  Ice  Co.  86 
Md.  102,  11  Am.  Rep.  469;  Kern  v.  South  St. 
Louis  Mut.  Ins.  Co.  40  Mo.  19. 

Such  provisions  are  not  intended  to  prevent 
the  making  of  necessary  repairs,  and  the  use 
of  such  means  as  are  reasonably  required  for 
that  purpose. 

(/Ntil  V.  Bufalo  F.  Ins.  Co.  8  N.  Y.  129; 
Dobson  V.  Solheby,  M  ^d.  &  M.  90;  Franklin 
F.  Ins,  Co.  V.  Chicago  Ice  Co.  86  Md.  102,  11 
Am.  Rep.  469;  Billingsy.  Tolland  County  Mut. 


defense  to  eucb  polIcy^.  althouprb  such  additional 
insurance  hnd  censed  to  be  in  lorcc  when  the  Ices 
occurred.  Itcplogle  v.  American  Ins.  Co.  133  Ind. 
800. 

A  policy  of  Insurance  conditioned  ngainst  other 
Insurance  is  avoided  hy  the  existence  of  other  in- 
surance at  the  time  of  its  Issuance,  although  such 
other  insurance  is  not  In  effect  at  the  time  of  the 
loss.  Heed  v.  Equitable  F.  &  M.  Ins.  Co.  18  L.  B.  A. 
496, 17  It  1.  785.  21  Ins.  L.  J.  821. 

Avoidance  of  an  insurance  policy  for  breach  of 
a  condition  against  other  insnmncc  by  the  exist- 
ence of  a  prior  policy  is  not  prevented  by  the  foct 
that  the  latter  contains  a  like  condition,  althoufrb 
a  void  policy  is  not  a  breach  of  such  a  condition. 
Reed  V.  Kqui table  F.  &  M.  Ins.  Co.  18  L.  R.  A.  400, 17 
R,  I.  785.  21  Ins.  L.  J.  821. 

An  implied  exception  as  to  ordinary  repairs  in  a 
reasonable  and  proper  way  Is  to  be  made  from 
clauses  of  an  Insurance  policy  against  chanflres  in 
the  situation  or  circumstances  affectinff  the  risk, 
anda^rainsit  the  use  of  naphtha  on  premises.  Rock- 
land First  Conprrejrational  Church  v.  Holyoke  Mut. 
F.  Ins.  Go.  19  L.  K.  A.  587, 158  Mass.  475. 22  Ins.  L.  J. 
449. 

Contracts  of  Insurance,  like  other  contracts,  arc 
to  be  construed  accordinpr  to  the  sense  and  meaning 
of  the  terran  ufc6:  and  if  they  are  clear  and  unam- 
biffuous  their  terms  are  to  be  understood  in  their 
plain,  ordinary,  aud  popular  sense.  Universal  L. 
Ins.  Co.  V.  Devore,  88  Va.  778,  21  Ins.  L.  J.  337, 

A  contract  bv  an  Insurer,  when  capable  of  mon- 
than  one  Interiiretation,  should  be  construed  In  the 
sense  the  Itisurer  had  reason  to  suppose  was  under 
stood  by  the  insured.    Wads  worth  v.  Jewelers  &  T. 
Co.  132  N.  Y.  540. 

A  statutory  enactment  that  no  misreprosentatloi 
or  untrue  statement  In  an  application  for  a  life  In 
sanutce  policy  sbaU  effect  a  forfeiture,  unless  it 


relates  to  matter  material  to  the  risk,  cannot  be 
overthrown  by  a  provision  in  the  policy  that  ail 
representations  shall  be  deemed  warranties  and 
shall  avoid  the  policy  if  untrue,  irrespective  of  their 
materiality  to  the  risk,  notwithstandinfirany  law  to 
the  contrary.  Fidelity  Mut.  L.  Asso.  v.  Flcklin,  74 
Md.  lt;5,  21  Ins.  L.  J.  658. 

Condir  ions  involving  a  forfeiture  of  an  Insurance 
policy  should  be  strictly  construed.  German  Ins. 
Co.  v.  Miller,  39  IlL  App.  633. 

An  exception  in  a  tire  policy  afirainst  liability  for 
explosions  prevents  recovery  for  Injury  arising 
from  an  explosion,  although  It  was  caused  by  tire. 
Miller  V.  London  &  L.  F.  Ins.  Co.  41  III.  App.  885. 

Indorsements  upon  policies  of  insurance  In  pur- 
suance of  provisions  of  the  policies,  that  other  In* 
su ranee  is  permitted  concurrent  in  form,  and  that 
loss  shall  be  payable  to  a  mortgagee,  are  not  part 
of  the  policies  so  as  to  make  the  latter  void  because 
some  of  the  concurrent  policies  are  by  such  In- 
dorsements payable  to  the  mortgagee  and  the 
remamder  are  payable  to  the  owner.  Caraher  v. 
Royal  Inp.  Co.  63  Hun,  82. 

Consent  to  additional  insurance,  indorsed  on  the 
policy  by  the  agent  who  procured  It,  with  the 
{knowledge  of  and  authority  from  the  company,  is 
>ufBcient  under  a  policy  providing  that  the  consent 
of  the  company  shall  l»e  inMorscd,  but  silent  as  to 
by  whom  or  where  the  indorsement  shnll  t)e  made, 
(irubbs  v.  Virginia,  F.  &  M.  Ins.  Co.  110  N.  C.  106.  fl 
Ins.  L.  J.  470. 

A  single  brief  violation  of  the  terms  of  a  flre  pol- 
cy  for  the  necessary  work  incidental  to  the  pres- 
M'vation  of  the  property  insured  will  not  constitute 

I  breach  of  a  condition  prescribma:  the  use  of  the 

I I  remises.  Krug  v.  G  crman  F.  Ins.  Co.  147  Pa.  272, 21 
i  tis.  L.  J.  573. 

An  agreement  in  a  flre  policy  that  the  assured 
<hall  not  subsequently  change  the  use  of  the  build- 
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F.  Int.  Co,  20  CoDD.  189,  60  Am.  Dec.  277; 
Mean  v.  Humboldt  Int.  Co.  92  Pa.  15,  87  Am. 
Rep.  647:  WiUiamt  y.  New  England  Mut.  K 
Ins.  Co,  81  Me.  219;  Putnam  ▼•  Commonwealth 
In$.  Co.  18  Blatchf.  868. 

Mr.  Justice  Jaekson  deliTered  the  opinion 
of  the  court : 

This  was  an  action  of  assumpsit  upon  a  five 
thousand  dollar  policy  of  insurance  issued  by 
the  plaintiff  in  error  November  21.  1882,  in- 
suring tlie  court-house  of  the  defendant  in 
error  at  Lancaster,  in  the  county  of  CoOs, 
New  Hampshire,  against  loss  by  fire,  for  a 
period  of  five  years,  from  the  date  of  the 
policy. 

The  premises  insured  were  a  two  story 
building,  havinir  on  the  first  floor  the  otRces 
of  register  of  d~eeds  and  probate,  clerk  of 
court,  and  county  commissioners.  The  court 
room  was  on  the  second  floor.  At  the  date 
of  the  policy  there  were  two  brick  vaults, 
one,  8  by  18  feet,  for  the  use  of  the  probate 
oflSce,  and  the  other,  16  b^  18  feet,  for  the 
use  of  the  ofiSces  of  the  register  of  deeds  and 
clerk  of  court,  there  being  a  partition  in  the 
center  separating  the  part  used  by  the  register 
from  that  used  by  the  clerk. 
453J  *The  fire  which  destroyed  the  insured 
premises  occurred  about  two  o'clock  in  the 
morning  of  November  4,  1886. 

The  policy  in  suit  contains  the  following : 
** Payment  in  case  of  loss  is  upon  the  follow- 
ing terms  and  conditions." 

Among  the  terms  and  conditions  are  the 
following: 


"This  policy  shall  be  void  and  of  no  effect 
if,  without  notice  to  this  company  and  per- 
mission therefor  in  writing  indorsed  hereon, 
.  .  .  the  premises  shall  be  used  or  occu* 
pied  so  as  to  increase  the  risk  ...  or 
the  risk  be  increased  ...  by  any  means 
within  the  knowledge  or  control  of' the  as- 
sured, .  .  .  or  if  mechanics  are  employed 
in  building,  altering,  or  repairing  premises 
named  herein,  except  in  dwelling-houses, 
where  not  exceeding  five  days  in  one  year  are 
allowed  for  repairs.** 

In  August,  1886,  the  plaintiff,  without  tht 
written  consent  of  the  defendant  and  without 
its  knowledge,  employed  wood  carpenters 
and  brick  masons,  and  reconstructed  and  en- 
larged the  vaults,  making  that  of  the  office, 
of  tJio  register  of  probate  12  by  18  feet  instead 
of  8  by  l8  feet,  as  it  was  at  the  date  of  the 
policy,  and  making  those  of  the  ofllces  of  the 
register  of  deeds  and  clerk  of  court  22  bv  18 
instead  of  16  bv  18  feet,  as  at  the  date  of  the 
policy.  The  foundations  were  also  recon- 
structed and  enlarged  to  correspond  with  the 
enlargement  of  the  vaults.  The  reconstruc- 
tion and  enlargement  of  the  vaults  necessi- 
tated the  cutting  of  the  fioors  and  ceilings 
of  the  respective  offices  in  which  they  were, 
so  as  to  extend  the  vaults. 

The  time  during  which  these  mechanics 
were  employed  in  the  reconstruction  and  en- 
largement of  the  foundations  and  vaults  was 
about  tve  or  six  weeks.  Some  painting  was 
also  done  incident  to  the  above  changes,  but 
the  extent  did  not  distinctly  appear. 

In  addition  to  the  foregoing  the  plaintiff 


tos  io  as  to  Increase  the  hazard  is  a  continiilnff 
wmrranty.  a  substantial  breach  of  wbiob,  either 
with  or  without  actual  fraud,  will  defeat  the  pol- 
icj.  although  not  the  cause  of  the  loss.  Qermania 
F.  Ins.  Co.  V.  Deokard,  3  lod.  App.  361. 

A  clause  forbidding  the  use  of  open  lights  upon 
insured  premises,  oontalned  in  a  policy  permitting 
necessary  repairs,  is  not  violated  by  the  use  of  a 
torch  neoessary  for  the  completion  of  such  repairs. 
Au  Sable  Lumber  Co.  v.  Detroit  Manufacturers 
Mut.  F.  Ins.  Co.  89  Mich.  4ffl.  21  Ins.  L.  J.  311. 

If  a  policy  of  insurance  contains  Inconsistent  pro> 
visions  that  most  favorable  to  the  insured  wiU  be 
accepted  and  the  other  disregarded.  UUnois  Mut. 
Ins.  Co.  V.  Hoffman,  81  HL  A  pp.  2S&. 

FaUure  of  the  insured  to  disclose  a  fact  which,  if 
known  to  the  company,  would  have  caused  it  to 
demand  a  higher  rate,  or  would  otherwise  have 
Influenced  it,  will  not  defeat  a  recovery  on  the  pol- 
icy, unless  he  knew  of  such  material  fact  and  that 
it  was  material  to  the  risk.  Wytheville  Ins.  &  Bksr. 
Go.  V.  Stultz,  87  Va.  829, 20  Ins.  L.  J.  481. 

The  assent  of  an  assured  to  a  provision  in  the  pol- 
icy is  conclusively  presumed  from  his  acceptance 
of  the  policy.  Allen  v.  German  American  Ins.  Co. 
123  N.  Y.  6. 19  Ins.  L.  J.  979. 

Warranties  and  conditions  inserted  in  a  renewal 
poUoy  without  the  knowledge  or  assent  of  the  as- 
sured, who  is  informed  by  the  agent  and  under- 
stands that  it  is  to  be  an  exact  renewal  of  the  terms 
of  the  old  policy,  are  not  binding  on  the  assured. 
BnrMn  v.  Philadelphia  Fire  Asso.  136  Pa.  267.  48 
Pbila.  Leg.  Int.  97.  20  Ins.  L.  J.  144. 

Where  an  insured  person  has  made  the  truth  of 
the  statements  contained  in  his  application  the 
basis  of  his  contract  of  insurance,  the  question 
whether  or  not  a  false  statement  is  actually  mate- 
rial to  the  risk  is  unimportant,  as  is  also  the  question 
whether  or  not  the  falsehood  was  intentlonaL    To 


avoid  liability  on  the  policy,  it  is  suflBdent  for  de- 
fendant to  show  that  a  statement  was  actually  un« 
true.  Cobb  v.  Covenant  Mut.  Ben.  Asso.  10  L.  R.  A. 
666, 153  Mass.  176.  20  Ins.  L.  J.  216. 

A  violation  by  a  tenant  of  an  assured  of  any  of 
the  prohibitions  of  the  policy  of  fire  insurance  is  a 
violation  by  the  assured  himself,  and  whether  with 
or  without  the  knowledge  or  consent  of  the  assured 
is  wholly  Immaterial.  LaForoe  v.  Williams  City  F. 
Ins.  Co.  43  Mo.  App.  618. 

Representations  as  to  the  age  and  value  of  builds 
ings,  in  an  application  for  insurance,  are  mere  ex* 
pressions  of  opinion,  although  by  the  terms  of  the 
policy  all  answers  are  declared  to  be  warranties. 
Phcenix  Ins.  Co.  v.  Wilson,  132  Ind.  449,  20  Ins.  L.  J. 
78. 

Recovery  may  be  had  upon  a  policy  of  fire  insure 
ance,  notwithstanding  the  building  is  detached  lea 
than  the  distance  warranted  in  the  policy,  when  the 
risk  is  not  thereby  increased.  Baldwin  v.  Citizens 
Ins.  Co.  60  Hun,  389. 

A  policy  containing  a  clause  that  notice  of  other 
insurance  must  be  given  or  the  policy  will  be 
avoided  is  void,  if  upon  obtaining  other  Insurance 
no  such  notice  is  given.  Marshall  v.  Insurance  Co. 
of  North  America,  48  Phila.  Leg.  Int.  »4, 28  W.  N. 
C.283. 

A  condition  in  a  policy  against  other  insurance  is 
violated  by  the  existence  of  a  prior  policy  which, 
although  void,  appears  valid  on  its  foce.  Phoenix 
Ins.  Co.  V.  Copelond.  90  Ala.  886. 19  Ins.  L.  J.  961. 

A  condition  against  additional  insurance  in  a 
policy  in  the  name  of  a  mortgagor  payable  to  the 
mortgagee  is  not  violated  by  a  policy  procured  Xif 
the  wife  of  the  mortgagor  as  his  devisee  and  exec, 
utrix  in  another  company,  in  her  name,  payable  to 
the  mortgu^ee  as  his  interest  may  appear.  Burke 
V.  Kiairani  F.  Ins.  Co.  34  N.  Y.  8.  R.  701. 

A  contract  of  Insurance  \i\ioik  ilYiu\\!^Vii««  Tc\%Aft 
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below  also  changed  the  method  of  heating 
the  offices  of  the  register  of  probate  and  clerk 
of  court,  placing  a  hot- water  coil  in  the  fur- 
nace in  the  basement,  from  which  ran  pipes 
through  the  floors  and  were  attached  to  radia- 
tors in  those  ofhces.  This  work  was  commenced 
November  2,  and  completed  about  midnight 
4541  ^November  8,  1886.  No  permission 
to  make  this  change  in  the  method  of  heating 
was  either  obtain^  or  requested,  and  the  de- 
fendant had  no  knowledge  of  its  being  done. 
In  the  evening  of  November  8  a  fire  was  built 
in  the  furnace  to  test  the  heating  apparatus, 
and  heat  the  radiators  so  they  mi^ht  be 
bronzed,  and  the  fire  was  left  burning  at 
about  midnight,  when  the  mechanics  and 
aome  of  the  county  officers  left  the  building. 

From  the  time  work  began  upon  the  vaults, 
early  in  August,  until  the  fire,  the  papers 
and  records  of  the  offices  of  the  clerk  of  court 
and  registers  of  probate  and  deeds  were  in 
the  court- room  or  in  the  respective  offices, 
unprotected  by  any  safes  or  vaults. 

The  expense  of  the  labor  and  raw  material 
of  the  foregoing  alterations  was  about  $3000. 

The  defendant  contended  that  the  foregoing 
alterations,  rebuilding,  and  repairs  were  ex- 
traordinary and  not  ordinary  repairs,  such  as 
were  necessary  in  the  use  oi  the  premises  in- 
aured,  and  such  as  might  have  been  contem- 
plated by  the  parties  when  the  contract  was 
made,  and  following  request  for  a  ruling  was 
made  to  the  presiding  judge,  viz : 

"The  defendants  request  the  court  to  rule 
that  the  building,  altering,  and  repairing  of 
the  premises  to  the  extent  of  tearing  down 
•evcral  partitions,  cutting  away  a  portion  of 
the  floors  in  several  rooms,  teafin^'down  the 
vault  and  enlarging  and  rebuilding  it,  and 


by  changing  the  method  of  heating  a  portion 
01  its  building  by  putting  in  piping  and 
radiators  for  hot  water  or  steam— all  at  the 
expense  of  several  thousand  dollars,  for  the 
labor  of  mechanics,  for  raw  materials — waa 
a  building,  altering,  or  repairing  of  the 
premises  wliich  increased  the  risk,  and  the 
policy  thereby  became  void." 

The  court  declined  to  rule  at  requested, 
and  the  defendant  excepted. 

Upon  the  conclusion  of  the  testimony, 
which  proved  the  foregoing  facts,  the  defend- 
ant maae  the  following  motion  that  a  verdict 
be  directed,  viz : 

''The  defendants  move  that  a  verdict  be  di- 
rected for  them  on  the  ground  that  there  ia 
no  evidence  competent  to  be  *8ubmit-  [455 
ted  to  the  jury  that  the  building,  altering, 
and  repairing  shown  b^  the  evidence  waa 
not  such  building,  altering,  and  repairing  as 
avoided  the  policy." 

The  motion  was  denied  by  the  court,  and 
the  defendant  excepted. 

The  defendant  requested  the  court  to  in- 
struct the  jury — 

"That  if  the  work  done  by  the  mechanics, 
as  disclosed  by  the  evidence,  increased  the 
hazard  while  such  work  was  being  done,  then 
the  plaintiff  is  not  entitled  to  recover." 

The  court  refused  to  give  this  instruction, 
and  the  defendant  excepted.  The  court  in  the 
course  of  its  charge  to  the  Jury  instructed 
them  as  follows: 

**The  identical  question  before  you  it 
whether  at  the  time  the  fire  took  place  what 
the  county  of  CoOs  had  done  in  the  way  of 
alterations  and  repairs  increased  the  risk  at 
that  time — that  is,  at  the  time  of  the  fire — 
that  is,  on  the  night  of  November  4~that  the 


before  Its  oompletlon,  authorizes  its  use  In  any  | 
common  business  for  which  its  construction  is 
adapted,  and  does  not  prohibit  the  keepinp:  of  haz- 
ardous articles  for  sale  in  such  business,  though  it 
prohibits  their  '^storing.**  Rensbaw  v.  Missouri 
State,  Mut.  F.  &  M.  Ins.  Co.  103  Mo.  68S,  20  Ins.  L.  J. 
t85. 

Forfeitures  in  insurance  policies  are  not  favored 
In  law.  and  will  be  enforced  only  when  the  facts 
establishing  them  are  dearly  established  by  the 
proofs.  True  v.  Bankers  L.  Asso.  78  Wis.  a{7, 80  Ins. 
L.  J.  1V7. 

If  a  policy  is  so  drawn  as  to  require  interpretation 
and  to  be  fairly  susceptible  of  two  different  oon- 
■tmctions,  the  one  will  be  adopted  that  Is  most  fa^ 
vorable  to  the  insured.  Thompson  v.  Pheniz  Ins. 
Co.  186  D.  8.  287  (84:  406),  19  Ins.  L.  J.  481;  Philadel- 
phla  Tool  Co.  V.  British  American  Assur.  Co.  183  Pa. 
236. 25  W.  N.  C.  870,  47  Phila.  Leg.  Int.  248:  Illinois 
Mut.  Ins.  Co.  V.  Hoffman,  81  lU.  App.  206. 19  Ins.  L. 
J^  72,  affirmed  in  132  111.  622, 19  Ins.  L.  J.  663;  Kogers 
V.  Pheniz  Ins.  Co.  121  Ind.  670,  19  Ins.  L.  J.  402: 
Wallace  v.  German  American  Ins.  Co.  41  Fed.  Kep. 
T42. 19  Ins.  L.  J.  K28:  Meyer  v.  Queen  Ins.  Co.  41  La. 
Ann.  1000, 19  Ins.  L.  J.  46;  Pettit  v.  State  Ins.  Co.  41 
Minn.  299:  Kratzenstein  v.  Western  Assur.  Co.  6  L. 
R.  A.  799. 116  N.  T.  64. 

False  statements  made  in  an  application  for  fire 
Insurance,  whtcb  is  made  a  part  of  the  policy,  are 
warranties  and  will  bar  a  recovery.  Rotierts  v. 
State  Ins.  Co.  26  Mo.  App.  92. 

A  breach  of  an  Immaterial  pruvlnlon  does  not 
avoid  the  policy.  Waterbury  v.  Dakota  F.  it  M. 
Ins.  Co.  6  Dak.  468. 

v<  breach  ot  warranty  as  to  a  portion,  if  sepa- 

not  ritUtte  a  policy  as  to  the 


whole  of  the  subject  of  insurance.  Smith  v.  Home 
lus.  Co.  47  Hun.  80. 

A  misrepresentation  by  mistake  as  to  the  owner- 
shin  of  a  bam  in  which  his  wife  also  had  an  interest 
with  the  assured,  does  not  bar  a  recovery  for  per- 
sonal property.  Insurance  Co.  of  North  America 
V.  Ho  ting.  29  ni.  App.  180. 

The  breach  of  a  warranty  in  an  Insurance  policy 
against  Incumbrances  on  realty  avoids  the  policy 
as  to  the  realty,  but  not  as  to  personalty,  where  it 
covers  both  kinds  of  property,  though  for  a  gross 
sum  and  on  payment  of  a  gross  premium.  Crook 
V.  PhoBiiiz  Ins.  Co.  88  Mo.  App.  682. 

A  misrepresentation  or  breach  of  warranty  r^ 
lating  to  one  of  several  buildings  Insured  in  the 
same  policy,  stipulating  a  separate  amount  on  each, 
will  not  defeat  a  recovery  on  another.  Rogers  v« 
Pheniz  Ins.  Co.  121  Ind.  570. 19  Ins.  L.  J.  402. 

A  policy  containing  a  condition  that  It  shall  be 
void  in  case  of  other  insurance,  although  inopenu 
tive  when  first  issued  because  of  other  insurance, 
attaches  Immediately  on  the  ezpiraJoo  of  the 
former  policy.  German  ia  F.  Ins.  Co.  v.  Klewetw 
129  IlL  609. 19  Ins.  L.  J.  126. 

Where  an  applicant  for  insurance,  on  being  asked 
if  there  is  $1000  incumbrance  on  the  property,  an* 
Bwers,  **Over  $2000,^^  whereas  there  is  $6000.  there 
is  a  material  minreprrsentation.  Smith  v.  Agrioul« 
tural  Ins.  Co.  118  N.  Y.  618. 19  Ins.  L.  J.  874. 

An  addition  or  eztension  to  an  Insured  building 
does  not  of  Itself  operate  an  Increase  of  risk,  and 
such  risk  may  be  decreased  by  improvements  made 
to  the  building  in  connection  with  the  eztension. 
Meyer  v.  Queen  Ins.  Co.  41  La.  Ann.  100, 18  ins.  Lb 
J.  46. 
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ooiinty  of  CoOs  had  done  in  the  wa;^  of  re- 
pairs, changing  tlie  vaults,  putting  lo  addi- 
tional beating  apparatu8--did  those  tilings 
increase  the  risk  at  tliat  particular  time?  Kot 
whether  mechanics  two  days  previously  or 
thjroe  days  previously  or  a  week  previu'iinly 
had  worked  in  that  building.  Whnt  wan  the 
condition  of  the  building  on  the  night  of  the 
fire?  Had  what  the  county  of  CoOs  did  in 
making  those  repairs  increased  the  risk  or 
had  it  not?  Were  the  repairs  ordinary  or 
necessary  and  accompanied  by  no  incrense  of 
risk,  or  were  they  of  such  an  extraordinary 
and  material  character  upon  that  particular 
night — that  is,  the  condition  in  which  the 
building  was  upon  that  particular  night — 
that  the  risk  was  increasea,  and  therefore  the 
assured,  the  county,  violated  this  condition 
in  the  policy,  and  consequently  the  defend- 
ant company  should  not  be  held  liable." 

To  this  instruction  the  defendant  excepted. 
There  was  a  verdict  and  judgment  for  the 
plaintiff  below  for  the  sum  of  $5505,  and  the 
present  writ  of  arror  is  prosecuted  to  reverse 
tliat  judgment. 

461  ]  *In  the  view  we  take  of  the  case  it  will 
be  necessary  to  notice  only  the  exceptions 
based  upon  the  refusal  of  the  court  to  instruct 
the  jury,  as  requested  by  the  defendant,  "*  that 
if  the  work  done  by  the  mechanics,  as  dis- 
closed by  the  evidence,  increased  the  hazard 
while  such  work  was  being  done,  then  the 
plaint! H  is  not  entitled  to  recovery  ;**  and  the 
exception  to  the  instruction  given,  to  the  ef- 
fect that  the  question  was  whether  the  work 
and  repairs  done  upon  the  building  increased 
the  risk  at  the  time  of  the  fire. 

It  is  contended  on  behalf  of  the  plainti£F  in 
error  that  these  exceptions  present  the  fol- 
lowing legal  propositions: 

(1)  The  court  should  ;iave  instructed  the 
jury  Ihat  if  the  work  done  by  the  mechanics 
increased  the  hazard,  while  the  work  was  in 
progress,  then  the  assured  would  not  be  en- 
tilled  to  recover,  because  when  the  hazard  was 
increased  and  th3  risk  changed,  by  the  acts 
of  the  assured,  and  without  the  knowledge 
or  consent  of  the  insurer,  in  that  event  the 
contract  came  to  an  end  by  virtue  of  its  own 
expressed,  unambiguous  terms. 

(2)  The  assured,  the  county  of  CoOs,  havinc 
made  extensive  repairs  upon  the  insured 
premises,  and  having  neither  notified  the 
plainti£f  in  error,  the  insurer  thereof,  nor 
obtained  its  consent,  in  writing,  therefor,  the 
conditions  of  the  policy  were  violated,  and, 
by  its  terms,  the  contract  terminated. 

(8)  It  was  error  to  instruct  thn  jury  that  it 
was  immaterial  what  had  occurred  to  increase 
the  hazard  during  the  repairs,  unless  such  in- 
creased hazard  existed  at  the  time  of  the  fire. 

On  behalf  of  the  defendant  in  error  it  is 
claimed  Uiat  under  a  proper  construction  of 
the  policy,  the  question  on  which  the  case 
turns  is,  aid  the  repairs  and  alterations,  made 
by  the  defendant  in  error  upon  its  court- 
house, aod  completed  when  the  fire  occurred, 
fesult  in  an  increase  of  risk  at  that  time,  or 
were  they  in  any  way  the  cause  of  the  fire? 
The  proposition  is  that  unless  such  repairs 
and  alterations  had  the  effect  of  either  causing 
the  Are,  or  of  increasing  the  risk  at  the  time  it 
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occurred,  ♦then  there  was  no  bresch  of  [4fi2 
the  condition  contained  in  the  ci^ntract,  that 
**this  policy  shall  be  void  and  of  no  effect, 
if,  witliout  notice  to  the  company,  and  per- 
mission therefor  indorsed  hereon,  .  .  . 
mechanics  are  employed  in  building,  alter- 
ing, or  repairing  the  premises  named  her^'in." 

Contracts  of  insurance  are  contracts  of  in- 
demnity upon  the  terms  and  conditions  speci- 
fied in  tiic  policy  or  policies,  embodying  the 
agreement  of  the  parties.  For  a  compar- 
atively small  consideration  the  insurer  un- 
dertakes to  guaranty  the  insured  against  lost 
or  damage,  upon  the  terms  and  conditions 
agreed  upon,  and  upon  no  other,  and  whev 
called  upon  to  pay,  in  case  of  loss,  the  in 
surer,  therefore,  may  justly  insist  upon  the 
fulfillment  of  these  terms.  If  the  insured 
cannot  bring  himself  within  the  conditions  of 
the  policy,  he  is  not  entitled  to  recover  for 
the  loss.  The  terms  of  the  policy  constitute 
the  measure  of  the  insurer's  liability,  and  in 
order  to  recover,  the  assured  must  show  him- 
self within  those  terms;  and  if  it  appears 
that  the  contract  has  been  terminated  by  the 
violation  on  the  part  of  the  assured,  of  its 
conditions,  then  there  can  be  no  right  of  re- 
covery. The  compliance  of  the  assured  with 
the  terms  of  the  contract  is  a  condition  pre- 
cedent to  the  right  of  recovery.  If  the  as- 
sured has  violated,  or  failed  to  perform  the 
conditions  of  the  contract,  and  such  violation 
or  want  of  performance  has  not  been  waived 
by  the  insurer,  then  the  assured  cannot  re- 
cover. It  is  immaterial  to  consider  the  rea- 
sons for  the  conditions  or  provisions  on  which 
the  contract  is  made  to  terminate,  or  any  other 
provision  of  the  policy  which  has  been  ac- 
cepted and  agreed  upon.  It  is  enough  that 
the  parties  have  made  certain  terms,  con- 
ditions on  which  their  contract  slial  I  continue 
or  terminate.  The  courts  may  not  make  a 
contract  for  the  parties.  Their  function  and 
duty  consist  simply  in  enforcing  and  carry- 
ing out  the  one  actually  made. 

It  is  settled,  as  laid  down  by  this  court  in 
T/iompsfm  v.  Phenix  In»,  Co.  of  DrotfUyn,  136 
U.  8.  287  [84:  408],  that,  when  an  insurance 
contract  is  so  drawn  as  to  be  ambiguous,  or 
to  require  interpretation,  or  to  be  fairly  sus- 
ceptible of  two  different  constructions,  so  that 
reasonably  intelligent  men  on  reading  the  con- 
tract would  honestly  differ  as  to  the  meaning 
thereof,  that  'construction  will  be  [403 
adopted  which  is  most  favorable  to  the  insurc<i. 

But  the  rule  is  equally  well  settled  that 
contracta  of  insurance,  like  other  contracts, 
are  to  be  construed  according  to  the  sense  and 
meaning  of  tlie  terms  which  the  parties  have 
used,  and  if  they  are  clear  and  unambiguous, 
their  terms  are  to  be  taken  and  understood  in 
their  plain,  ordinary,  and  popular  sense. 

It  is  entirely  competent  for  the  parties  to 
stipulate,  as  they  did  in  this  case,  **that  this 
policy  should  be  void  and  of  no  effect,  if, 
without  notice  to  the  company,  and  permis- 
sion therefor  indorsed  hereon,  .  .  .  the 
premises  shall  be  used  or  occupied  so  as  to 
increase  the  risk,  or  cease  to  be  used  or  oc- 
cupied for  the  purposes  stated  herein;  .  .  . 
or  the  risk  be  increased  by  any  meant  within 
the  knowledge  or  control  ox   the  assured; 
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,  .  .  or,  if  mechanics  arc  employed  in 
building,  altering,  or  repair! njc:  premises 
named  herein,  except  in  dwelling  houses, 
where  not  exceeding  five  days  in  one  year  are 
al  1  owed  for  repa  i  rs. " 

These  provisions  arc  not  unreasonable.  The 
iosurer  may  have  been  willing  to  carry  the 
riik  at  the  rate  charged  and  paid,  so  long  ns 
the  premises  continued  in  the  condition  in 
which  they  were  at  the  date  of  the  contract ; 
but  the  company  may  have  been  unwilling  to 
continue  the  contract  under  other  and  dif- 
ferent conditions,  and  so  it  had  a  right  to 
make  the  above  stipulations  and  conditions 
on  which  the  policy  or  the  contract  should 
terminate.  Tiiese  terms  and  conditions  of  the 
policy  present  no  ambiguity  whatever.  The 
•evcral  conditions  are  separate  and  distinct, 
and  wholly  independent  of  each  other.  The 
first  three  of  the  above  conditions  depend 
upon  an  actual  increase  of  risk  by  some  act 
or  conduct  on  the  part  of  the  insured ;  but  the 
last  condition  is  disconnected  entirely  from 
the  former,  whether  the  risk  be  increased  or 
not.  The  last  condition  may  properly  be  con- 
strued as  if  it  stood  alone,  and  a  material 
alteration  and  repair  of  the  building  beyond 
what  was  incidental  to  the  ordinary  repairing 
necessary  for  its  preservation,  without  the 
oonscnt  of  the  insurer,  would  be  a  violation 
464]  of  the  condition  of  the  policy,  *even 
though  the  risk  might  not  have  been,  in  fact, 
increased  thereby.  The  condition  that  the 
policy  should  be  void  and  of  no  effect  if 
"mechanics  are  employed  in  building,  alter- 
ing, or  repairing  the  premises  named  herein, " 
without  notice  to  or  permission  of  the  in- 
surance company,  being  a  separate  and  valid 
stipulation  of  the  parties,  its  violation  by  the 
assured  terminated  the  contract  of  the  in- 
surer, and  it  could  not  be  thereafter  made 
liable  on  the  contract,  without  having 
waived  that  condition,  merely  because  in  the 
opinion  of  the  court  and  the  jury  the  altera- 
tions and  repairs  of  the  buiUfing  did  not,  in 
fact,  increase  the  risk.  The  specific  thing 
described  in  the  last  condition  as  avoiding 
the  ])olicy,  if  done  without  consent,  was  one 
which  the  insurer  had  a  right,  in  its  own 
judgment,  to  make  a  material  element  of  the 
oontract,  and,  being  assented  to  by  the  as- 
sured, it  did  not  rest  in  the  opinion  of  other 
parties,  court  or  jury,  to  say  that  it  was  im- 
material, unless  it  actually  increased  the 
risk. 

If  the  last  stipulation  had  been  so  framed 
as  to  require  the  element  of  an  increased  risk 
to  be  incorporated  into  the  condition  that  if 
** mechanics  are  employed  in  building,  alter- 
ing, or  repairing  the  premises  named  herein,'' 
without  notice  to  the  company  and  its  per- 
mission in  writing  indorsed  on  the  policy, 
then  there  would  have  been  presented  a  ques- 
tion of  fact  for  the  jury  whether  such  altera- 
tions and  repairs  constituted  an  increase  of 
the  risk.  But  this  condition,  being  wholly 
independent  of  any  increase  of  risk,  its  viola- 
tion without  the  consent  of  the  insurrr,  or 
waiver  of  the  breach,  annulled  the  policy. 

This  being  the  proper  construction,  as  we 
think,  of  the  terms  and  conditions  of  the 
policy,  and  it  being  shown  that  tlie  insured 
Jif  August,  1886,  without  the  knowledge  or 
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written  consent  of  the  insurer,  emi)loye<l  car- 
penters and  brick  masons,  and  reconstructed 
and  enlarged  the  vaults  and  oflices  of  the 
court-house — reconstructing  the  foundations 
corresponding  to  the  enlargement  of  the 
vaults,  which  necessitated  the  cutting  of  the 
floors  and  ceilings  of  the  ditlfrent  orticcs — and 
that  this  work  occupied  five  or  six  weeks  ;  and 
in  connection  therewith  necessitated  paint- 
ing, and  a  new  method  of  ^heating  the(465 
ollices  of  the  register  of  probate  and  the  clerk 
of  the  court  (this  change  in  the  methcxl  of 
heating  being  completed  about  midnight  of 
November  8,  1886,  and  the  fire  which  destroy- 
ed the  building  occurring  some  two  hours 
thereafter)  clearly  entitled  the  plaintiff  in  er- 
ror to  the  instruction  requested,  that  '*if  the 
work  done  by  the  mechanics,  as  disclosed  by 
the  evidence,  increased  the  hazard  while  such 
work  was  being  done,  then  the  plaintiff  is  not 
entitled  to  recover.  **  This  instruction,  which 
the  court  declined  to  give,  presented  the 
question  of  fact  whether  there  had  been  any 
violation  of  the  condition  that  the  premises 
should  not  be  so  used  or  occupied  as  to  in- 
crease the  risk,  or  that  the  risk  should  not  be 
increased  by  any  means  within  the  knowledge 
or  control  of  the  assured. 

The  court  not  only  refused  this  instruc- 
tion, but  in  its  charge  to  the  jury  so  con- 
strued the  condition  that  if  "mechanics  are 
employed  in  building,  altering,  orrepairing 
the  premises  named  herein,*'  without  the  con- 
sent of  the  insurer,  as  to  make  it  mean  that 
such  alterations  and  repairs  must  be  shown  to 
have  increased  the  risk  in  point  of  fact,  and 
that  such  increase  of  risk  must  have  existed 
at  the  time  of  the  fire. 

If  the  mechanics  were  employed  in  altering 
and  repairing  the  building  in  a  manner  be- 
yond what  was  required  for  its  ordinary  re- 
pair and  preservation,  and  in  such  a  material 
way  as  constitut(fd  a  breach  of  tlie  condition 
of  the  contract,  it  is  difiicult  to  understand 
upon  what  principle  the  charge  of  the  court 
can  be  sustained.  The  condition  which  was 
violated  did  not,  in  any  way,  depend  upon 
the  fact  that  it  increased  the  risk,  but  by  the 
express  terms  of  the  contract  was  made  to 
avoid  the  policy  if  the  condition  was  not  ob- 
served. The  instruction  of  the  court  gave  no 
validity  or  effect  to  the  condition  and  its 
breach,* but  made  it  depend  upon  the  question 
whether  the  acts  done  in  violation  of  it,  in 
fact,  increased  the  risk,  and  whether  such  in- 
creased risk  was  operative  at  the  date  of  the 
fire. 

The  court  below  proceeded  upon  the  theory 
that  the  fire  having  occurred  after  the  em- 
ployment of  the  mechanics  had  ceased,  such 
employment,  and  the  making  of  the  altera- 
tions *and  repairs  described,  did  not  [406 
constitute  a  breach  at  the  time  of  the  fire ; 
that  the  increased  risk,  which  was  necessary 
to  render  the  policy  void,  must  be  found  to 
have  existed  at  the  time  of  the  fire,  and  not 
at  any  preceding  date. 

But  aside  from  the  error  of  the  court  in  re- 
fusing to  give  the  specific  charges  requested, 
and  in  the  general  charge,  as  given,  it  ap- 
pears, by  the  bill  of  exceptions,  that  upon 
the  conclusion  of  the  testimony  establishing 
the  foregoing  facts,  and  about  which  there  is 
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DO  coDtroTeray,  the  defendant  made  the  fol- 
lowing motion :  "That  a  verdict  be  dirervted 
for  it  on  the  ground  that  there  is  no  evidence 
competent  to  be  submitted  to  the  jury  that  the 
building,  altering,  and  repairing  shown  by 
the  evidence  was  not  such  altering  and  re- 
pairing as  avoided  the  policy. "  This  motion 
was  denied  by  the  court,  and  the  defendant 
excepted.  Under  the  construction  we  have 
placed  upon  the  last  condition,  above  quoted, 
we  are  of  opinion  that  the  defendant  was  en- 
titled, on  the  conc^ed  fact^  to  have  a  verdict 
directed  in  its  favor  on  the  ground  tliat  tlie 
employment  of  mechanics  to  make  such  ma- 
terial alterations  and  repairs  as  were  made, 
without  the  knowledge  or  consent  of  the 
plaintifif  in  error,  was  in  and  of  itself  such  a 
Tiolation  of  the  terms  of  the  policy  as  ren- 
dered it  void,  witliout  reference  to  the  ques- 
tion wliether  such  alterations  and  repairs  had 
increased  the  risk  or  not.  Tlie  principles  of 
law  applicable  to  this  question  are  stated  and 
illustrated  in  the  following  authorities : 

In  Ferree  t.  Oxford  lire  d  L.  Ins.  A.  <fe 
T.  Co,  67  Pa.  878,  6  Am.  Rep.  486.  the  pol- 
icy of  insurance  contained  the  provision  that 
it  should  not  **  be  assignable  without  the  con- 
sent of  the  company  expressed  thereon.  In 
case  of  assifi^nment  without  such  consent, 
whether  of  the  whole  policy  or  of  any  in- 
terest in  it,  the  liability  of  the  company  in 
virtue  of  said  policy  shall  thenceforth  cease." 
The  assured  assigned  tlie  policy,  and  tlie 
court  held  that  the  condition  was  a  perfect 
legal  one,  and  that  the  company  was  not  li- 
able, although  the  plaintiff  had  redeemed 
the  policy  previously  assigned,  and  was  the 
holder  thereof  at  the  time  of  the  suit. 

In  Fabyan  v.  Uniofi  Mut  F.  Ins.  Co.  88  N. 
4«7]  H.  203,  niie  policy  provided  that  pro- 
curing other  insurance  without  the  consent  of 
the  company  would  avoid  the  policy.  Other 
insurance  was  procured,  and  the  court  held 
*'that  by  the  terms  of  the  policy,  this  dis- 
charged the  defendant  from  liability— its 
promise  contained  in  the  policy  to  pay  the 
plaintiff  in  case  of  loss,  being  upon  the  con- 
dition that  in  case  of  double  insurance  its 
assent  thereto  should  be  indorsed  on  the 
policy." 

In  Afoore  v.  Phanix  Ins.  Go.  62  N.  H.  240, 
the  policy  contained,  among  other  provisions 
the  following  conditions:  "If  the  above 
mentioned  premises  shall  become  vacant  and 
unoccupied  for  a  period  of  more  than  ten 
days  .  .  .  without  the  assent  of  the  com- 
pany indorsed  hereon,  .  .  .  then,  and  in 
every  such  case,  this  policy  shall  be  void." 
At  the  time  the  premises  were  destn)yed  they 
were  occupied,  but  for  a  period  of  at  least 
three  months  prior  to  that  time  they  were  un- 
occupied, although  without  the  knowledge 
of  either  the  assured  or  the  insurer.  The 
court  held  that  the  conditions  of  the  policy 
had  been  broken  by  the  unoccupancy  of  the 
premises,  and  that  **the  contract  being  once 
terminated  could  not  be  revived  without  the 
consent  of  both  of  the  contracting  parties. 
It  is  immaterial,  then,  whether  the  loss  of 
the  buildings  is  due  to  unoccupancy  or  to 
some  other  cause." 

Id  other  New  Hampshire  decisions  it  is 
held  that  a  departure  from  the  conditions, 
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without  the  written  consent  of  the  insurer, 
avoided  the  policy  and  terminated  the  con- 
tract. Shepherd  v.  Union  Mut.  F.  Ins.  Co, 
88  N.  H.  232 ;  Oee  v.  Cheshire  Cofnity  Mut, 
F.  Ins,  Co.  55  N.  H.  65,  20  Am.  Kep.  171 ; 
Sleeper  v.  New  Hampshire  F.  Ins.  Co.  56  N. 
H.  401 ;  Hill  V.  Equitable  Mut.  F.  Ins  Co.  58 
N.  H.  «2 ;  Baldwin  v.  PhcBuix  Ins.  Co.  60  N. 
H.  164;  Crafts  v.  Union  Mut.  F,  Ins.  Co.  86 
N.  II.  44 ;  Dube  v.  Mascoma  Mut,  F.  Ins.  Co, 
1  L.  R.  A.  57.  64  N.  H.  527. 

It  is  competent  for  the  parties  to  agree  that 
this  or  that  alteration  or  change  shall  work 
a  forfeiture,  in  which  case  the  onl^  inquiry 
will  be  whether  the  one  in  question  conies 
within  the  category  of  changes  \irhicli  by 
affrcement  shall  work  a  forfeiture.  May, 
Insurance  (1st  ed.)  §  223,  citing  Lee  v. 
Howard  F,  Ins.  Co,  8  Gray,  683 ;  Qlenn  v. 
Lewis,  8  Exch.  607. 

♦In  FrosCs  Detroit  L,  db  W,  W,  Works  [4«8 
V.  Millers  A  M,  Mut,  Ins.  Co.  87  Minn.  300, 
302,  the  court  was  called  upon  to  construe  a 
contract  of  insurance  which  contained  the 
following  provision:  "Such  ordinary  re- 
pairs as  may  be  necessary  to  keep  the  prem- 
ises in  good  condition  are  permitted  by  this 
policy ;  but  if  the  buildings  hereby  insured 
be  altered,  added  to,  or  enlarged,  due  notice 
must  be  given  and  consent  indorsed  hereon." 
The  building  insured  was  subsequently  ma- 
terially enlarged,  and  the  court  hehi,  inas- 
much as  notice  was  not  given  to  the  com- 
pany, that  under  the  construction  given  to 
the  clause  the  policy  was  avoided,  although 
the  risk  was  not  increased  by  the  alterations 
which  had  been  made  to  the  building. 

In  Mack  v.  Rochester  Get  man  Ins.  Co.  106 
N.  Y.  560,  the  policy  contained  a  condition 
similar  to  the  one  in  the  policy  in  this  case, 
providing  that  the  working  of  mechanics  in 
building,  altering,  or  repairing  any  build- 
ing covered  by  the  policy,  without  the  writ- 
ten consent  of  the  company  indorsed  thereon 
would  cause  a  forfeiture  of  all  claim  under 
the  policy.  Mechanics  were  at  work  m:iking 
changes  in  the  building  at  the  time  of  the 
fire,  without  the  consent  of  the  insurer,  and 
the  court  held  that  this  effected  an  avoidance 
of  the  policy.  The  court  said  that  "certain 
conditions  are  very  generally  regarded  by 
underwriters  as  largely  increasing  the  haz- 
ards of  insurance,  and  they,  unless  corres- 
poiuling  premiums  are  paid  for  extra  risks, 
are  usually  intended  to  oe  excluded  from  the 
obligation  of  the  policy.  Such  are  the  con- 
ditions in  reference  to  unoccupied  houses, 
changes  in  the  occupation  from  one  kind  of 
business  to  another  more  hazardous,  the  use 
of  intlammable  substances  in  buildings,  and 
their  occupation  by  carpenters,  roofers,  etc., 
for  the  purpose  of  making  changes  and  altera- 
tions. These  conditions  when  plainly  ex- 
pressed in  a  policy,  are  binding  upon  the 
parties  and  should  be  enforced  by  the  courts, 
if  the  evidence  brings  the  case  clearly  within 
their  meaning  and  intent.  It  tends  to  bring 
the  law  itself  into  disrepute,  when,  by  as- 
tute and  subtile  distinctions,  a  plain  case  is 
attempted  to  be  taken  without  the  op<'ration 
of  a  clear,  reasonable,  and  material  obliga- 
tion of  the  contract." 

The  principle  announced  in  the  \«&\.  ^\\^^ 
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When  the  premises  were  insured   1.  Tbe  law  of  6eorgla,approTed  October  Id,  1880^. 
used  as  a  common  victualing  place,       ti^«*  **An  act  to  provide  a  system  of  tazauon  of 


upon  containing  the  provision  that  it  should 
become  void  if  the  circumstances  effecting 
the  risk  should  be  altered  so  as  to  increase 
the  risk;  or,  if  articles  subject  to  legal  re- 
ftriction  shall  be  kept  in  quantities  or  man- 
ner different  from  those  allowed  or  prescribed 
by  law. 
thev  were 

and  subsequently  intoxicating  liquors  were 
sold  illegally.  The  judge  before  whom  the 
case  was  tried  instructed  the  jury  in  sub- 
stance that  if  that  illegal  use  was  tempo- 
rary, not  contemplated  at  the  time  when  the 
policy  was  taken  by  the  plaintiff,  and  ceased 
before  the  fire,  then  the  fact  tliat  he  had  made 
ED  illegal  use  of  the  premises  during  the  time 
covered  by  the  policy  would  not  deprive  the 
plaintifT  of  the  right  to  maintain  the  action ; 
and  that  his  right  under  the  policy,  if  sus- 
pended while  the  illegal  use  of  the  building 
continued,  would  revive  when  he  ceased  to 
use  it  illegally.  The  supreme  judicial  court 
of  Massachusetts,  in  considering  this  instruc- 
tion, said :  ^'The  question  is  tlius  presented 
whether  the  provision  of  the  policy  shall  be 
Toid  in  case  of  an  increase  of  risk,  means 
that  it  shall  be  void  only  during  the  time 


eral  of  the  8tate  of  Georgia. 
CSee  8.  C.  Reporter's  ed.  47&-48&) 
Taxation  of  railroad — law  of  Qiovgia, 


railroad  property  in  each  of  the  counties  of  thJi 
state  through  which  said  railruads  run,  and  to 
provide  a  mode  of  aaseflsinfr  and  oolleoting  the 
same,  and  for  other  purposes,'*  does  not  violate 
tbat  clause  of  the  Uth  Amendment  of  the  Con- 
stitution of  the  United  States  which  declares  that 
**  no  state  shall  deny  to  any  person  within  Its  jn* 
risdiction  tbe  equal  protection  of  Its  laws.** 

S.  A  railroad  company  has  not  any  constltutlouU 
right  to  have  its  transitory  property  sssesand  for 
taxatlOD  in  tbe  county  in  which  Is  its  prlooipal 
office :  the  distribution,  among  tbe  several  coun- 
ties, of  Bucta  property,  for  taxation.  Is  not  such  a 
discrimination  against  the  railroad  as  denies  toil 
the  equal  protection  of  the  laws. 

8.  Tbe  mode  of  distribution  of  the  nnlocated  or 
transitory  personal  property  of  a  railroad  com- 
pany, for  the  purpose  of  taxation.  Is  a  matter  of 
regulation  by  tbe  state  legislature,  whiob  in  no 
way  involves  a  violation  of  tbe  Uth  Amendments 
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while  the  increase  of  risk  may  last,  and  may     .         .  ,       ^-   *ko«  *    Vwi-^^  # ^  «aAi 

revive  again  uoon  the  termination  of  the  in-  -^tyi/^f  Jan.  16,  1894.    IMadea  Jan.  89.  U94. 

crease  of  risk."  TN  ERROR  to  the  Supreme   Court  of   tbe 

-  The  contract  of  Insurance  depends  essen  [    g^^^^  ^f  Georgia,  to  review  the  Judgment 

tia  ly  upon  an  adjustment  of  the  oremium  ^^  ^j^^j  ^^^t  affirming  the  judgment  of  the 

to  the  risk  assumed.     If  the  assured,  by  his  Superior  Court  of  Fulton    County   io    that 

volunury  act.  increases  the  risk,  and  the  fact  s,^',^  susUining  a  demurrer,  and  dismissing  a 


. ,      . ,  X  j»     m  ^t  ,  ^,      ...*,*  «-  injunction  and  relief  against  lue  pay- 

•iderable  period  of  time,  cliangea  the  basis  men t  of  wrtain  county  UxesassesEed  upon  the 

upon  which  the  contract  of  insurance  rests  property  of  the  railway  company.    AffirmeA, 

and  since  there  is  a  provision  that  in  case  of  *'  g^  ^^^^  ^ase  below,  8«  Ga.  574. 

an  increase  of  risk  which  is  consented  to,  or  ^    WiUam  A.  Wimbiah*  for  plaintiff  in 

known  by  the  assured  and  not  disclosed,  and  ^ytov 

the  assent  of  the  insurer  obtained,  the  pol  icy  ^he  last  clause  of  the  1st  section  of  the  Uth 

•hall  be  void,  we  do  not  feel  at  liber  y  to  Amendment  was  designed  to  protect  all  per- 

qiialifythemeaninfirofthesewordsbyholding  j^ons  within  a  state  in  the  equal  enjoyment  of 

diat  the  policy  is  onl  v  suspended  durin|the  ^^^^^  esUblished  or  recognised  by  law. 

47pj  continuance  of  such  increase.      jThe  'IsYrat/drr  v.  Writ  Virginia,  100  U.  8.  808  (25: 

decision  of  the  supreme  court  reversed  the  ^j    civil  Rights  Cas^,  109  U.  8.  8(27:836). 

lower  court,  which  had  proceeded  exactly  up.  J^  ^ccMte  to  everv  person  eauality  of  leiral 

on  the  same  theory  adopted  by  the  circiiit  protection  in  the  enjoyment  of  rights,  privi- 

court  in  the  case  under  consideration.     The  tges  and  immunities  irising  out  of  or  under 

principle    laid  down  in  this  and  the  other  jf^^  ^          ^^  ^^  j^j„|                 ^^  ^^ 

^ases  cited  clearly  establish  that  the  general  Amendment                         ©  f    *-' 

instruction  to  the  jury  complained  of  io  the  jfytchers  Benet,  Asso.  v.  Creseeni  City  L.  8, 

pp^nt  case  was  erroneous.  L.  d  6.  H.  Go.  ("  Slaughter  House  Cases*')  88 

Judgment  reversed  and  <^^T^^^  ^^'^  U.  8.  16  Wall.  36  (21:  8M);  Bx  pnrU  Virginia 

instructions  to  sU  aside  ths  verdict  andioimUr  ^^  Virginia  v.  Rites")  100  U.  S:  813  (25:  667); 

«  new  trial,  ^  ^^^  Virginia,  100  U.  8.  889  (25: 616); 


Mr.  Justice  Browor  diaBentai 


Nora.— ils  to  what  is  **(iiie  process  of  law,**  see 
note  to  Pearson  v.  Yewdall,  24:  436. 

Am  to  dirtet  taxes^  see  note  to  Scholey  v.  Bew, 
f8:90L 

As  to  power  of  tXaXju  to  tax^  see  note  to  Dobbins 
V.  Erie  Oounty,  10:  1022. 

That  Ujaaiian  of  stock  or  shares  in  eorpomtlon 
does  not  impair  obUgatifin  of  amtracts:  taxation  of 
shares  of  nattonal  bavKs  and  other  corporations^  see 
note  to  Providence  Bank  v.  Billings,  T:  980. 
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Columbus  Bouthkkm  R.  Co.  y.  Wrioht. 


Unitsd  8tate$  ▼.  Cruikthank,  92  XT.  8.   542 
(23:  688). 

Equal  protection  of  the  laws  is  a  pledge  of 
the  protectioD  of  equal  laws. 

MinneapoliB  d  St.  L,  R.  Co.  ▼.  Beckwith,  129 
U.  8.  26  (82:686);  Barbier  v.  ConnMly,  113 
U.  8.  27  (28: 928);  Soon  Hing  v.  Crowley,  113  U. 
S.  703  (28:  1146);  MintouH  Pae,  R.  Co,  v. 
Hume$,  115  U.  8.  612  (29:  463):  Tick  Wo  v. 
Uopkim,  118  U.  8.  866  (30: 220);  MisMuri  Pae, 
R,  Co.  ▼.  lackey,  127  U.  S.  205  (32:107); 
Strauder  ▼.  We$t  Virginia,  100  U.  S.  303  (25: 
664);  Er  parte  Virginia,  100  U.  8.  389  (25: 676); 
Bowman  v.  Lewi*  {*' MiMouri  y.  I^ewis")  101 
U.  8.  22  (26: 989);  Civil  Righti  Cases,  109  U.  8. 
3  (27:836);  Philadelphia  Fire  Asso.  ▼.  JV;?w 
JVrA.  119  U.  8.  110  (30:342);  Hayes  v.  Mis- 
souri, 120  U.  8.  68  (30: 578):  Minneapolis  dk  St. 
L.  R.  Co.  ▼.  Ilerrick,  127  U.  8.  210  (32:  109): 
Waiston  ▼.  yetin,  128  D.  8.  678  (32:  544); 
Belt's  Gap  R,  Co.  v.  Pennsylvania,  134  U.  8. 
«32  (33:  892);  //om«  Ins.  Co.  v.  JV^w  ForA:,  134 
U.  8.  694  (33:  1026);  Dent  v.  West  Virginia, 
129  U.  8.  114(32:623). 

This  clause  of  the  Amendment  has  been  ex- 
tended so  as  to  include  all  persons,  both  natural 
and  artificial,  without  reference  to  age,  sex, 
race  or  condition.  Corporations  are  persons 
within  its  meaning  and  may  invoke  its  protec- 
tion. 

Santa  Clara  Covnfy  v.  Southern  Pae.  R.  Co. 
118  U.  8. 894(30: 118);  Pembina  Consol.  S.  Min. 
^  M.  Go.  V.  Pennsylvania,  125  U.  8.  181  (31: 
650);  Missouri  Pae.  R.  Co.  v.  Mackey,  127  U.  8. 
205  (82:  107);  Minneapolis  dk  St.  L.  R.  Co.  v. 
Beeheiih,  129  XJ.  8.  26  (32: 585):  IJome  Ins.  Co. 
V.  New  York,  134  U.  8.  594  (33:  1025);  Char- 
lotU,  a  db  A.  R.  Co.  V.  Gibbes,  142  U.  8.  886 
(35: 1051X 

The  statute  complained  of  denied  to  the  de- 
fendant the  equal  enjoyment  of  a  right  resting 
solely  upon  the  constitution  of  the  state.  Trial 
by  jury,  while  an  ancient  institution  of  tlie 
common  law,  is  not  essential  to  due  process  of 
law,  nor  is  it  a  right  secured  by  the  Constitu- 
tion of  the  United  States  to  persons  accused  of 
crime  in  the  state  courts,  unless  demanded  by 
the  laws  of  the  state. 

Edwards  v.  Elliott,  88  U.  8.  21  Wall.  532 
(22: 487);  Pearson  v.  Tewdall,  95  U.  8.  294  (24: 
486);  Walker  v.  Sauvinet,  92  U.  8.  92  (23: 679); 
Kennard  ▼.  lAmisiana,  92  U.  8.  480  (23:  478); 
Burtado  ▼.  California,  110  U.  S.  516  (28:  232); 
Bz  parte  Spies,  128  U.  8.  181  (31:  80);  Brooke 
w.  Missouri,  124  U.  8.  394  (31:454):  Brldwin 
V.  Kanaas,  129  U.  8.  56  (32:  641);  MeNulty  v. 
California,  149  U.  8.  645  (37: 882). 

The  mere  construction  of  a  state  statute,  in  a 
case  not  involving  any  question  re  examinable 
under  the  25th  section  of  the  Judiciary  Act,  is 
within  the  province  of  the  state  court. 

Marlev  v.  Lake  Shore  dk  M.  S.  R.  Co.  U^ 
U.  8.  162  (36:  925);  Strykerv.  Crane  {*'  Stryker 
▼.  Ooodnow")  123  U.  8.  627  (31:  194);  r^m's- 
iana  v.  Pilsbury,  106  U.  8.  294  (26:1095); 
Glenn  r.  Garth,  147  U.  8.  360  (37:  203). 

Whether  the  statute  so  construed  denies  to 
tbe  person  complaining  equality  of  legal  pro> 
lection.  Is  a  Federal  question. 

Chicago,  M.  db  St.  P.  R.  Co.  ▼.  MinneH>ta,  184 
U.  8.  418  (38: 970),  8  Inters.  Com.  Rep.  209. 

When  a  Federal  question  Is  involved,  this 
court  will  ezerciaeita  independent  judgment  in 

Ul  U.  8. 


all  matters  appixpriate  to  a  correct  decision  of 
tbe  case;  and  to  this  end  may  declare  that  a 
statute  of  the  state  denies  to  the  person  com- 
ptainin^^  the  equal  enjoyment  of  rights  and 
immuiiiiies  guaranteed  by  the  state  constitu- 
tion to  all  members  of  the  particular  class. 
Otherwise  the  right  of  review  would  be  a 
shadow  without  substance. 

Yick  Wo  v.  Hopkins,  118  U.  8.  356  (30:  220); 
Jeferson  Branch  Bank  v.  Skelly,  66  U.  S.  1 
Black,  436  (17:173):  B*itz  v.  Muscatine,  75 
U.  8.  8  Wall.  575  (19:490);  Wright  v.  NagU, 
101  U.  8  791  (25:021);  Strauder  v.  West  Vir- 
ginia,  100  U.  S.  303  (25:  664);  Martin  v.  Hun^ 
tor,  14  U.  8.  1  Wheat.  804  (4:97);  Cincinnati, 
N.  0.  d'  T.  P.  R.  Co.  V.  Kentucky  {*' Kentucky 
R.  Tax  Cases'*)  115  U.  S.  321  (29:414);  Gorm- 
ley  V.  Clark,  134  U.  S.  n38  (33:900);  Carpenter 
V.  Strange,  141  U.  S.  87  (35:  640);  Stutsman 
County  V.  Wallace,  142  U.  S.  293  (35: 1018); 
Huntington  v.  AttriU,  146  U.  S.  657  (36: 1123); 
Nortf' western  UniaiKity  v.  People,  99  U.  8. 
309  (25:  387);  Williams  v.  Tx>uisiana,  103  U.  8. 
637  (26:  595);  Durkee  v.  Louisiana  Board  of 
Liquidation,  103  U.  S.  646  (26:598);  Home  Ins. 
Co.  V.  Augusta,  93  U.  S.  116  (23:  825);  Hayes 
V.  Miswun.  120  U.  S.  68  (30:578);  Bohanan  v. 
Nebraska,  118  U.  S.  231  (30:  71);  Neal  v.  Delc^ 
ware,  103  U.  S.  370  (2(i:  5()7);  TreMlcock  v.  Wil^ 
son,  79  U.  8.  12  Wall.  687  (20:  460);  McGuire 
V.  Massnchiisetts,  70  U.  S.  3  Wall.  382  (18: 164); 
Kirtland  v.  Hotchkiss,  100  U.  S.  491  (25:  558). 

The  tax  is  not  uniform  with  that  imposed  by 
the  general  law  upon  other  property  subject  to 
be  taxed. 

Gilman  v.  Sheboygan,  67  U.  8.  2  Black,  510 
(17:  305):  KrchnngcBankof  Columbus  v.  Hines, 
3  Ohio  St.  15:  Knowlton  v.  Rock  County  Suprs. 
9  Wis.  410;  Puitt  v.  Gaston  County  Comrs.  94 
N.  C.  709,  55  Am.  Rep.  638;  Pike  v.  State,  5 
Ark.  204;  Verdery  v.  Summercille,  82  Ga.  138; 
Sar/innah  v.  Weed,  8  L.  R.  A.  270.  84  Ga.  683; 
San  Mateo  County  v.  Southern  Pae.  R.  Co. 
(''Railroad  lax  Cases")  18  Fed.  Rep.  732; 
Cummings  v.  Merchants  Nat.  Bank,  101  U.  8. 
153  (25:  903). 

Court  declined  to  hear  counsel  for  defendant 
in  error. 

Messrs.  Clifford  Anderson  and  J,  M.  Terrell, 
for  defendant  in  error,  filed  a  brief  which  con- 
tained the  following  point  and  authorities: 

Tbe  validity  of  said  act  under  the  constitu- 
tion of  the  state  is  a  question  for  the  courts  of 
the  state  to  determine,  and  their  decision  on 
these  questions  wilt  be  followed  by  this  court. 

Games  v.  Stiles,  39  U.  8.  14  Pet.  322  (10: 476); 
Gilman  v.  Sh^lfoygan,  67  U.  8.  3  Black,  510 
(17:305);  Erie  R.  Co.  v.  Pennsylvania,SSU.  8. 
21  Wall.  492  (22:  595):  Minot  v.  Philadelphia, 
W.  d  B.  R.  Co.  (•*  The  Delaware  R.  Tax"), 
86  U.  8.  18  Wall.  231  (21: 896);  Wit/ierspoon  r. 
Duncan,  71  U.  8.  4  Wall.  210  (18:339);  Hatn- 
ilton  Mfq.  Co.  V.  MassachusetU,  73  U.  8.  6  Wall. 
633  (18:  904);  Ijine  County  v.  Oregon,  74  U.  8. 
7  Wall.  71  (19:  101);  Bailey  v.  Magwire,  89 
U.  8.  22  Wall.  215  (22:  850);  Louisiana  v. 
Pilsbury,  105  U.  8.  294  (26: 1096):  UffingweU 
V.  Warren,  67  C.  8.  2  Black,  699  (17:261); 
Provident  Inst,  for  Savings  v.  Massachusetts,  78 
U.  8.  6  Wall.  611  (18:907);  Randall  v.  Brig* 
ham,  74  U.  8.  7  Wall.  523  (19:  285);  Morley  ▼. 
/  ake  Shore  db  M.  S.  R.  Co.  146  U.  8.  162  (86: 
926);  Pullman  Palace  Car  Co.  v.  Penntylvania^ 
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141  U.  8.  18  (35:  613),  3  Inters.  Com.  Rep. 
505. 

Mr.  Justice  Jackson  delivered  the  opinioD 
of  the  cour!: 

The  question  presented  by  the  record  in 
this  case  is  whether  an  act  of  the  legislature  of 
47  1 1  Georgia,  approved  October  16,  *I889,  en- 
titled **An  act  to  provide  a  system  of  taxation 
of  railroad  property  in  each  of  the  counties  of 
this  state  through  wliich  sail  railroads  run, 
and  to  provide  a  mode  of  assessing  and  collect- 
ing the  same,  and  for  other  purposes,"  violates 
that  clause  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States  which  de- 
clares tliat  "  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
its  laws." 

The  act  complained  of  provides  as  follows: 

••  Section  I.  Be  it  enacted  by  iJif  General  Ai- 
9imhly  of  this  Mtate^  anrf  it  is  hcrehy  enacted  by 
authority  of  Hie  same,  Thhi  hereafter  in  each 
and  every  year,  on  or  before  the  first  day  of 
May,  each  and  every  railroad  company  in 
this  state  shall  make  an  annual  return  to  the 
comptroller  general  of  this  stnte,  for  the  pur- 
poses of  county  taxation  in  each  of  the  coun- 
ties through  which  said  road  runs,  in  the  fol- 
lowing manner:  Said  return  shall  be  under  the 
oath  of  the  president  or  other  chief  executive 
officer,  and  shall  show  the  following  facts  as 
they  existed  on  the  first  day  of  April  preced- 
ing, to  wit:  First,  showing  the  aggregate 
▼alue  of  the  whole  property  of  said  railroad 
company;  fecond,  sliowing  ih*  vnhie  of  the 
real  estate  and  track  bed  of  said  company: 
third,  showing  the  value  of  the  rnlling  slock 
and  all  other  personal  property  of  said  com- 
pany; fourth,  showing  the  value  of  the  com- 
pany's property  in  each  county  through  which 
it  runs. 

"Sec.  II.  Be  it  further  enacted,  etc..  That, 
whenever  the  amount  of  the  tax  levy  of  any 
county  through  which  the  said  railroad  runs 
is  assessed  by  the  authority  of  such  county, 
it  shall  be  the  duty  of  the  ordinary  thereof  to 
certify  the  same  and  transmit  sucn  certificate 
to  the  comptroller  general;  and  the  property 
of  such  railroad  company  shall  be  subject  to 
taxation  in  each  and  every  county  through 
which  the  same  passes  to  the  same  extent 
and  in  the  same  manner  that  all  other  property 
is  taxed,  in  the  manner  hereafter  set  out. 

"Sec.  III.  Be  it  further  evactcd,  etc..  That, 
whenever  such  certificate  is  received  by  the 
comptroller  general,  it  shall  be  his  duty  to 
proceed  to  assess  the  amount  of  each  and  every 
railrond  company's  property,  in  each  and  every 
4721  of  said  counties  *in  the  following  man- 
ner: First,  it  shall  l)e  assessed  upon  the  property 
located  in  each  county  upon  the  basis  of  the 
value  given  by  the  returns  required  by  section 
first  of  this  act;  second,  the  nmount  of  tax 
to  be  assessed  upon  the  rullinsr  stock  and 
other  |>ersonat  property  is  as  follows:  As 
the  value  of  the  property  located  in  the  partic- 
ular county  is  to  the  value  of  the  whole 
properly,  real  and  personal,  of  the  said  com 
pany,  such  shall  be  the  amount  of  rolling 
stock  and  other  personal  property  to  be  dis- 
tributed for  taxing  purposes  to  each  county. 
These  two,  the  value  of  the  property  located 


in  the  county  and  the  share  of  the  rolling  stock 
and  personal  property  thus  ascertained  and 
apportioned  to  each  of  such  counties,  shall  be 
the  amount  to  be  taxed  to  the  extent  of  the 
assessment  in  each  county. 

'*Sec.  IV.  Be  it  further  enacUd,  etr..  That, 
should  the  property  of  any  railroad  company 
in  this  state  be  not  subject  to  taxation,  as  here- 
inliefore  provided,  but  taxable  upon  its  net  in- 
come, such  railroad  company  shall  report  to 
the  comptroller  general  the  entire  length  of  its 
road,  the  different  counties  through  which 
such  road  runs,  and  the  number  of  miles  in 
each  county,  which  report  shall  be  made  at 
the  time  that  railroad  companies  are  required 
to  return  their  property  for  taxation.  When 
the  income  of  such  road  is  returned  to  the 
comptroller  general  he  shall  estimate  the 
amount  of  income  for  each  county  through 
which  such  road  runs,  upon  which  shall  be 
levied  for  such  county  a  tax  to  be  ascertained 
in  the  following  manner:  In  the  proportion 
that  the  road  in  each  county  bears  to  the  whole 
length  of  the  road,  in  that  proportion  shall  the 
iucome  returned  by  said  road  be  taxed  by  each 
county  through  which  it  passes.  Such  income 
shall  be  taxed  at  the  rate  fixed  by  the  charter 
of  such  railroad  company,  which  tax  shall  be 
assessed  and  collected  by  the  comptroller  gen- 
eral, and  by  him  paid  over  to  the  county  en- 
titled to  such  tax.  If  any  railroad  company  re- 
fuses to  pay  such  tax  the  comptroller  shall  is- 
sue execution  for  the  amount  of  said  tax  due  to 
each  county  which  shall  be  levied  on  any 
property  of  said  company.  The  railroad  com- 
pany may  resist  such  tax  as  is  herein  provided 
in  case  of  tax  on  property  of  railroad  com- 
panies. 

•••Sec.  V.  Be  it  further  enacted,  etc.,  [473 
That,  whenever  the  comptroller  general  shall 
ascertain  and  levy  in  the  manner  specified  in  the 
preceding  section,  the  amount  of  tax  due  bv 
such  company  to  each  of  such  counties,  it  shall 
be  his  duty  at  once  to  notify  the  president  and 
treasurer  of  such  railroad  company  of  the 
amount  due  each  of  said  counties  for  count}' 
taxes  of  said  railroads,  and  each  and  every 
road  is  hereby  required,  within  sixty  days 
from  the  receipt  of  such  notice,  to  pay  to  the 
tax  collector  of  each  county  through  which  the 
railroad  runs  the  amount  mentioned  by  the 
comptroller  general  as  the  tax  due  to  such 
county. 

"  Sec.  VI.  Be  it  further  enacted,  etc,.  If  any 
railroad  company  shall  refuse  to  pa^,  within 
sixty  days,  the  amount  thus  ascertamed  and 
due  by  it  to  the  tax  collector  of  any  county  to 
which  the  same  is  due  and  payable,  it  shall  be 
the  duty  of  the  comptroller  general  to  at  once 
issue  a, ^. /a.  in  the  name  of  the  state  of  (Georgia 
against  such  railroad  company  for  the  same; 
to  be  issued,  levied,  and  returned  in  the  same 
manner  as  tax  7i./<^/a'^.  are  issued  for  state  taxes 
due  in  the  stale  by  said  companies. 

"  Sec.VII.  Be  it  further  enacted,  etc..  If  any 
railroad  company  shall  dispute  the  liabilitv 
to  such  county  tax,  it  may  be  done  by  an  affi- 
davit of  illegality,  to  be  made  by  the  president 
of  said  railroad  in  the  same  manner  as  other 
aflidavits  of  illegality  are  made,  and  shall  be 
returned  for  trial  to  the  superior  court  of  the 
county  of  Fulton,  where  such  cases  shall  be 

151  U.  8. 


itm 


COLUMBD8  8OUTUBKN   H.  Co.  V.   WlilOHT. 


478-47« 


f^Teii  precedence  for  trial  over  all  other  cases, 
except  lax  cases,  in  which  the  state  shall  be  a 
party.     

*•  8ec.  Vm.  Be  it  further  enacted,  etc,.  That 
ill  laws  and  parts  of  laws  in  conflict  with  this 
act  be.  and  the  same  are  hereby,  repealed." 

Bv  an  act  approved  in  1874  provision  was 
made  for  the  taxation  of  railroad  property  for 
state  purposes,  but  this  act  of  1U89  was  ihe 
first  statute  enacted  providing  for  the  taxation 
of  railroad  property  for  county  purposes. 

The  plaintiff  in  error  is  a  corporation  orpran- 
ized  aod  existing  under  the  laws  of  the  stale  of 
474]  Cleorgia,  having  its  principal  *office  or 
domidl  in  the  city  of  Columbus,  Bluscogee 
county,  in  that  state,  with  its  line  of  railway  ex- 
tending through  the  counties  of  Chattahoochee, 
Stewart,  TernU,  Webster  and  Lee,  tothecitvof 
Albany  in  the  county  of  Dougherty.  With 
the  exception  of  its  right  of  way,  road  bed, 
superstructure,  depots,  and  usual  appurte- 
nances along  the  line  of  its  road,  the  undis- 
tributed property  of  the  corporation,  such  as 
its  choses  in  action,  etc.,  is  situated  in  Musco- 
gee county. 

Under  the  provisions  of  the  first  section  of 
the  act,  set  out  above,  the  railroad  company 
made  return  of  its  property  for  the  year  1890. 
Upon  the  basis  of  that  return  the  comptroller 
general  of  the  stute  assessed  and  levied  taxes 
for  the  benefit  of  the  several  counties  through 
which  the  railroad  extended  (after  such  coun- 
ties had  certified  to  him  their  respective  tax 
rate  and  levies)  and  on  October  27,  1890,  noti- 
licd  the  company  that  the  taxes  so  levied  must 
be  paid  to  the  respective  tax  collectors  of  the 
several  counties  within  sixty  days  from  that 
date  of  the  notice. 

The  tax  rate  upon  the  prof>erty  thus  assessed. 
as  stated  in  the  notice  of  the  comptroller  gen- 
eral, was  different  in  the  different  counties. 
For  Muscogee  county  it  was  2^  mills;  for 
Chattahoochee  it  was  8  mills;  for  Stewart  it 
was  5  mills;  for  Terrell  it  was  5.34  mills;  and 
for  Webster  county  it  was  8.47  mills,  those 
rates  of  taxation  bemg  imposed  by  the  respect- 
ive counties  on  other  property  situated  there- 
in, and  subject  to  taxation. 

Before  the  expiration  of  the  sixty  days, 
within  wbich  the  railroad  company  was  re- 
quired to  make  payment  of  the  taxes  thus  as- 
sessed, it  filed  ita  bill,  or  equitable  petition,  in 
the  superior  court  of  Fulton  county  against 
William  A.  Wright,  comptroller  general,  for 
an  injunction  and  relief  against  the  payment 
of  these  county  taxes. 

In  the  petition  it  was  alleged  that  the  act 
was  repugnant  to  the  constitution  of  the  state 
of  Georgia,  for  various  reasons:  First,  that  it 
was  inconsistent  with  that  provision  of  the  con- 
stitution which  required  that  "all  taxation 
shall  be  uniform  upon  the  same  class  of  sub- 
jects and  ad  talarem  on  all  property  subject  to 
be  taxed  witbin  the  territorial  limits  of  the  au- 
475]thority  ♦levying  the  tax ;"  second,  that  the 
act  was  a  special  one.  whereas  the  constitution 
required  that  aU  taxes  should  be  levied  and  col- 
lected under  general  laws;  third,  that  the  act 
gfovided  for  a  tax  to  be  levied  and  collected 
y  the  state  for  the  benefit  of  the  counties, 
when  the  state  had  no  authority  under  the 
constitution  to  tax  for  such  a  purpose;  fourth, 
that  the  act  embraced  two  subject-matters,  I 
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viz.  the  "  property  of  certain  railroads,"  and 
also  the  "  nc^t  incomes  as  to  certain  other  rail- 
roads," while  the  constitution  declares  that 
'*  no  law  or  ordinance  shall  pass  which  refers 
to  more  than  one  subject  matter;"  fifth,  be- 
cause the  affidavit  of  illegality  which  a  rail- 
road company  was  au  thorized  to  file  against 
an  execution  to  collect  the  taxes  authorized  by 
the  statute  was  required  to  be  filed  and  tried 
in  the  superior  court  of  Fulton  county  without 
reference  to  the  domicil  of  the  company, 
thereby  conferring  upon  that  court  a  greater 
jurisdiction  than  the  constitution  allowed; 
and,  sixth,  that  the  act  violated  the  Constitu- 
tion of  the  United  States,  in  that  it  conflicts 
with  the  clause  of  the  14th  Amendment, 
which  declares  that  "  no  state  shall  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  its  laws." 

The  defendant  interposed  a  general  demur- 
rer to  the  petition,  which  the  superior  court  of 
Fulton  county  sustained,  and  dismissed  the 
petition,  holding  that  the  act  was  not  repug- 
nant to  the  provisions  of  either  the  state  or  the 
Federal  Constitution  in  any  of  the  respects 
alleged.  From  that  judgment  the  railroad 
company  prosecuted  a  writ  of  error  to  the  su- 
preme court  of  the  state,  which  court  fully  re- 
viewed and  considered  the  questions,  and  in 
aflirming  the  judgment  of  the  court  below 
held  that  the  act  of  1889  in  no  way  violated 
the  constitution  of  the  state  and  in  no  way  dis- 
criminated against  the  railway  company  so  as 
to  deny  it  the  equal  protection  of  the  laws,  and 
was  not.  therefore,  repugnant  to  the  14th 
Amendment  of  the  Constitution  of  the  United 
Slates.  80  Ga.  574.  The  pre.«ent  writ  of  error 
was  sued  out  to  reverse  this  judgment. 

Upon  this  writ  of  error  we  cannot,  of  course, 
review  the  construction  which  the  supreme 
court  of  the  state  has  placed  *upon  its  [476 
own  constitution  and  the  act  in  question.  The 
Federal  question  sought  to  be  raised  by  the 
plaintiff  in  error  is  embodied  in  the  two  general 
propositions  that  "the  rolling  stock  and  other 
unlocated  personal  property  owned  by  the  rail- 
way company  is,  by  the  provisions  of  the  act, 
distributed  for  taxation  purposes  to  and  for  the 
benefit  of  the  several  counties  traversed  by  the 
railroad,  while  personal  property  of  all  other 
persons  and  companies  is  taxed  in  and  bv  the 
county  in  which  the  owner  resides;  and  seo- 
ondly,  that  the  unlocated,  intangible  personal 
propertv  of  railroad  conipanies  is  distributed 
for  taxing  purposes  to  the  several  counties, 
while  the  intangible  personal  property  of  all 
other  persons  follows  the  domicil  of  the  owner, 
and  is  there  taxable." 

These  two  objections  embody  substantially 
the  single  proposition  that  the  act  in  question 
discriminated  against  the  railroad  company  in 
not  taxing  its  unlocated  or  intangible  personal 
property  at  the  place  of  the  railroad  company's 
domicil  or  principal  office;  in  other  words,  in 
the  county  of  Muscogee.  This  proposition 
was  disposed  of  by  the  supreme  court  of  the 
state  as  follows: 

"The  next  objection  made  by  the  petition 
is  that  the  requirement  of  the  constitution  at 
to  uniformity  in  taxation  is  violated  because 
certain  personal  property  of  railroads  is  taxed 
for  the  benefit  of  counties,  though  not  situated 
therein,  while  as  to  other  oor^tvXioiiA  v^<^  V^ 
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dividiials  county  tnxntion  is  impo9ed,  so  far  as 
toy  particular  county  is  concerned,  only  on 
>purty  witbin  i(s  territorial  limits.  This  ob- 
>iion  is  disposed  of  by  what  has  already 
m  said.  We  liave  shown  that  in  eaco 
oouDty  its  rate  of  taxation  is  applied  to  the 
properly  of  the  railroad  actually  located  there- 
in, and  that  it  is  perfectly  just  and  proper  to 
distribute  the  unlocated  personalty  of  the  road 
for  taxing  purposes  in  fair  proportion  among 
the  several  counties,  the  corporations  residing 
tub  modo  in  all  the  counties  along  its  line  of 
road,  and  therefore  in  one  as  much  as  in  an- 
other. 

**  In  the  next  place,  it  is  contended  that  the 
same  parai^raph  of  the  constitution  is  violated 
because  the  act  prescribes  a  different  rate  of 
4>77]  taxation  in  each  of  the  several  *roun ties 
through  which  a  railroad  passes.  The  obvious 
answer  to  this  objection  is  that  the  act  does  not 
tbusimposeany  tax  substantiallv  different  from 
the  county  taxes  imposed  on  all  other  taxpay- 
ers. Certainly  it  does  not,  in  any  view  of  the 
question,  impose  any  tax  for  state  purposes.  It 
merely  provides  a  means  for  the  county  to  apply 
to  railroad  property  its  own  rate  of  taxation  and 
ooUect  the  tax  for  county  purposes.  The  vital 
thing  is  the  rate,  and  the  state  has  nothing  to 
do  with  fixing  it  in  any  county  beyond  general 
regulations  restricting  its  amount  and  the 
like.  It  is  entirely  immaterial  whether  mere 
ministerial  acts  and  calculations,  which  when 
correctly  done  and  made  can  have  but  one 
possible  result,  are  the  work  of  the  comptroller 
general  or  of  the  county  authorities.  If  the 
act  provides,  as  we  think  it  does,  a  consti- 
tutional scheme  of  taxation,  what  possible 
difference  can  it  make  whether  the  amounts 
upon  which  taxes  are  to  be  paid  are  arrived  at 
by  one  officer  or  another,  such  amounts  being 
necessarily  the  same  in  either  event?  As  the 
tax  is  for  the  exclusive  benefit  of  the  county, 
and  it  fixes  the  rate,  it  is  a  county  tax,  and  so 
long  as  a  county  taxes  sll  property  within  its 
jurisdiction  ad  'talorem  and  at  the  same  rate 
the  uniformitv  required  by  the  constitution  is 
observed,  and  this  is  true  no  matter  what 
functionary  acting  by  law  for  the  county  does 
the  necessary  ministerial  acts.  The  question 
is  all  the  more  free  from  difficulty  because  un- 
der our  system  each  taxpayer  values  his  own 
property  Yor  taxation  and  makes  his  own  re- 
turns. So  under  the  present  law  the  railroad 
can  and  does  make  ^tums  to  the  comptroller 
ceneral,  which  serves  the  same  purpose  as  if 
H  made  separate  returns  to  the  tax  receivers. 
It  fixes  the  amounts  on  which  it  must  pay 
taxes,  and  each  county  fixes  its  own  rate. 
Hence  under  this  law  a  railroad  would  not 
have  to  pay  more  tax  than  if  each  county 
by  its  own  officials  attended  to  the  whole 
business.  Not  being  therefore  really  in- 
jured, the  railroads  have  in  this  respect  no 
mund  of  complaint.  Indeed,  under  this  law 
uese  corporations  have  one  advantage  over 
other  taxpayers.  Returns  made  to  tax  receiv- 
ers are  overlooked  by  the  grand  juries,  and 
a  STStem  is  provided  for  increasing  the  valuation 
4^8]  of  a  taxpayer's  property  *when  he 
undervalues  it.  Code.  §  9286  etteq.  No  such 
role  is  applied  to  railroads  by  this  act,  but 
their  returns  stand  as  they  make  them,  what- 
ewer  mmy  he  the  law  as  to  their  returns  for 
MM 


state  taxation.  We  will  only  add  that  as  the 
act  allows  corporations  whose  property  Is  tax- 
able under  it  to  dcsifrnalc  in  their  returns 
what  part  of  their  property  (real  and  personal) 
is  located  in  a  particular  county,  there  is  no 
ground  for  the  complaint  that  the  law  may 
subject  property  located  in  one  county  to  the 
rate  of  taxation  prescribed  by  some  other 
county.  If,  for  example,  the  plaintiff  in  error 
returns  a  switch  engine  as  a  part  of  its  prop- 
erty located  in  Musco^  county,  it  wfil  be 
taxed  at  the  rate  prescribed  by  the  authorities 
of  that  county  ana  none  other." 

This  decision  of  the  supreme  court  of  the 
state  establishes,  what  is  conceded  by  plaintiff 
in  error,  that  the  rate  of  taxation  and  the  mode 
of  valuing  the  railroad  property  for  assessment 
was  in  all  respects  the  same  as  the  rate  and 
mode  prescribed  for  other  taxpayers.  80, 
that,  the  only  difference  between  the  county 
taxation  upon  railroad  property,  real  and  per- 
sonal, and  that  of  other  persons  or  companies, 
consisted  in  the  method  of  distributing  the 
transitory  or  unlocated  personal  pioperty  of 
the  railroad  company,  as  valued  by  itself » 
among  the  several  counties  entitled  to  share 
therein,  for  the  purposes  of  taxation.  In  other 
words,  the  question  is  whether  the  railroad 
company  has  any  constitutional  right  to  have 
its  transitory  properly  assessed  for  taxation 
alone  in  Muscogee  county,  and  whether  the 
distribution,  among  the  several  counties,  of 
such  property  is  such  a  discrimination  against 
the  railroad  as  denies  to  it  the  equal  protection 
of  the  laws? 

This  is  hardly  an  open  question.  Various 
modes  of  taxing  railroad  property  are  adopted 
by  the  different  states.  In  some,  railroad  com- 
panies are  taxed  upon  their  property  as  a  unit. 
In  others,  the  road  and  the  property  in  each 
county  is  separately  assessed,  and  in  still  other 
states,  the  whole  road  is  assessed,  and  then  the 
assessment  apportioned  nmong  the  several 
counties  and  towns.  Tbise  and  all  similar 
modes  of  taxation  are  subject  to  the  legislative 
di<cretion  of  the  respective  "^tutes,  and  do  not 
ordinarily  present  any  Federal  *quc.siionf47l^ 
whatever.  But  the  mode  of  distribution  of  the 
unlocated  or  transitory  personal  property  is  a 
matter  of  regulation  by  the  state  legislature, 
which  in  no  way  involves  a  violation  of  the 
I4th  Amendment. 

In  8iaU  V.  S&oeranee,  55  Mo.  379,  888.  the 
supreme  court  of  Missouri,  in  jealing  with 
this  question  said:  '*The  rolling  stock  of  a 
railroad  company,  as  a  general  principle, 
should  be  assessed  and  taxed  where  the  corpo- 
ration has  its  residence;  but  the  priuciple  of 
law  may  be  modified  by  the  legislature.  The 
notion  of  the  situs  of  personal  property  fol- 
lowing the  personal  residence  of  the  corpora- 
tion is  a  legal  fiction,  but  is  not  an  unbending 
and  uncontrollable  principle  of  law.  It  may 
be  modified  by  the  legislature.  The  rollioe 
stock  of  a  railroad  company  has  no  more  lociu 
existence  in  one  county  than  another.  This 
machinery  by  which  the  road  is  opt^rated  is  con- 
stantly passing  from  one  terminus  to  the  other 
of  the  entire  road,  and  to  save  all  cavil  and  dis- 
pute in  respect  to  it,  it  was  perfectly  competent 
for  the  legislature  to  say  that  it  should  become 
a  part  of  the  road  itself  and  become  property 
the  same  as  the  road,  and  that  for  the  purpose 
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of  taxiition  It  shoold  be  equally  distributed 
through  the  couDties,  cities  or  towns  through 
which  it  passed  in  proportion  to  its  length  id 
these  respective  localities." 

The  principle  here  announced  is  repeated  in 
the  well  considered  case  of  Nashville,  C,  d  St 
L.  R.  Co.  ▼.  Franklin  County,  12  Lea,  523, 
587,  588,  689,  which  involved  substantially  the 
aaor.e  question  of  the  situs  for  the  purpose  of 
taxation  of  the  rolling  stock  and  i^etsonal 
property  of  railway  companies.  It  was  there 
■aid  by  the  supreme  court  of  Tennessee:  "The 
property  of  a  railroad  company  for  purposes 
of  taxation  consists  of  its  realty,  its  local  per 
sonally,  its  rolling  stock,  its  choses  in  action, 
and  its  franchise.  The  franchise  is  the  privi- 
lege confetred  by  the  charter  of  incorporation. 
oamely,  tlie  right  to  exercise  all  the  powers 
granted  in  the  mode  prescribed  for  the  pur- 
pose of  profit.  It  is  a  unit,  not  confined  to 
any  one  county  in  which  it  may  be  exercised. 
The  principal  part  of  the  franchise  is  the  right 
480]to  charge  for  freight  and  ^passengers,  the 
charge  being  limited  within  a  prescribed  or 
reasonable  rate  for  carriage  in  the  proportion 
of  the  distance  of  transportation.  Obviously, 
after  ascertaining  the  value  of  the  entire  frnn- 
chise  in  the  state  as  a  unit,  no  more  approxi- 
mate or  just  division  of  the  value  can  be  made 
for  puriHtses  of  taxation  than  to  allot  it  among 
the  counties  through  which  the  track  runs  in 
the  proportion  of  the  lenjrth  of  the  track  in  the 
county  to  the  entire  length  of  the  road  in  the 
state.  And  this  is  what  was  done  by  the  acts 
under  consideration.  The  choses  in  action  of 
a  corporation,  its  rolling  stock,  and  personal 
property,  according  to  the  principles  of  the 
common  law,  have  their  situs  at  the  domicil 
or  place  of  business  of  the  company.  Qallatin 
V.  Alexander,  10  l.ea,475;  Nashtilie  v.  Thomas, 
5  Coldw.  607;  Cooley,  Taxn.  278.  But  the 
legislature  may  change  the  situs  of  such  prop- 
erty. McLaughlin  v.  Chadtrell,  7  Heisk.  889, 
406;  Bedford  v.  Nashville,  7  Heisk.  409;  Tap- 
Utr  V.  8ee<n'  (''State  R.  Tax  Cases")  92  U.  6. 
675.  607  [28:668.671];  Cooley,  Taxn.  274.  .  .  . 
The  rolling  stock  of  a  corporation,  used  in 
transporting  passengers  and  freight  over  any 
and  all  parts  of  its  line  of  road,  cannot  be  said 
to  have  a  situs  which  would  give  a  preference 
to  any  county  through  which  the  road  may 
run  over  any  other  county  in  like  situation. 
The  choses  in  action  of  a  railroad  company, 
created  by  the  exercise  of  its  franchises,  on 
every  part  of  the  track,  may  be  equally  said 
to  be  without  a  situs  so  as  to  give  a  preference. 
The  legislature  might  well  treat  them  as  the 
franchise  itself,  for,  or  by,  the  exercise  of 
which  thev  are  created,  and  proportion  the 
general  valuation  among  the  counties  through 
which  the  road  may  ran  according  to  the 
leneth  of  road  in  each  county.  The  roadway 
itself  of  a  railroad  depends  for  its  value  upon 
the  traffic  of  the  company,  and  not  merely 
npon  the  narrow  strip  of  land  appropriated  for 
toe  use  of  the  road,  and  the  bars  and  cross  ties 
thereon.  The  value  of  the  roadway  at  any 
time  is  not  the  original  cost,  nor,  a  fortiori,  its 
ultimate  cost  after  years  of  expenditure  in  re- 
pairs and  improvements.  On  the  other  hand,  its 
value  cannot  be  determined  by  ascertaining  the 
value  of  the  land  included  in  the  road  assea^ed 
481]  *at  Uie  market  price  of  adjacent  lands, 
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and  adding  the  value  of  the  cross  ties,  rails 
and  spikes.  The  value  of  land  depends  largely 
upon  the  use  to  which  it  can  be  put,  and  tbs 
character  of  the  improvements  upon  it.  Tb^ 
Hccessable  value,  for  taxation,  of  a  railroad 
track  can  only  be  determined  b^  looking  at 
the  elements  on  which  the  financial  condition 
of  the  company  depends,  its  traffic,  as  evidenced 
by  the  rolling  stock  and  gross  earnings  in  con- 
nection with  its  capital  stock.  No  local  esti- 
mate of  the  fraction  in  one  county  of  a  railroad 
track  running  throucb  several  counties  can  be 
based  upon  sufficient  data  to  make  it  at  all 
trustworthy,  unleas  indeed,  the  local  nsses.sors 
are  furnished  with  the  means  of  estimating  the 
whole  road." 

The  principle  set  out  in  the  above  quoted 
authorities  is  clearly  sanctioned  by  tin's  court 
in  Ta^lf^  v.  Secor  C*Sta(e  R.  Tax  Cases"),  93 
U.  8.  575.  607  [28:668,671];  where  the  same 
objection  to  the  system  of  taxation  by  the 
state,  as  here  presented,  was  made  that  the 
rolling  stock,  etc.,  was  personal  property,  and 
that  it  and  other  personal  property  bad  a  situs 
at  the  principal  place  of  businoss  of  the  cor- 
poration, and  could  be  taxed  in  no  other 
county  but  the  one  where  it  was  situated. 
This  court  met  that  objection  by  saying:  "It 
may  be  doubted  very  reasonably  whether  such 
a  rule  can  be  applied  to  a  railroad  corporation 
as  between  the  different  localities  embraced  by 
its  line  of  road.  But,  after  all,  the  rule  is 
merely  the  law  of  the  state  which  rec  'gnizes 
it.  .  .  .  Like  all  other  laws  of  a  state,  it 
is,  therefore,  subject  to  legislative  repeal, 
modification,  or  limitation,  anu  when  the  legis- 
lature of  Illinois  declared  that  it  should  n(»l 
prevail  in  assessing  personal  property  of  rail- 
road corporations  for  taxation,  it  simply  exer- 
cised an  ordinary  function  of  legislation. 
Whether  allowing  the  rule  to  stand  as  to  tax- 
ation of  individuals,  and  changing  it  as  to  rail- 
roads or  other  corporations,  it  violated  any 
rule  of  uniformity  prescribed  by  the  constitu- 
tion of  the  state,  we  will  consider  when  we 
come  to  the  constitutional  objections  to  the 
statute." 

In  its  further  consideration  of  that  case  the 
court  held  that  changing  the  situs  of  such  u  "lo- 
cated property  of  a  *railroad  company,  |482 
anddistributingittothe  counties  through  which 
the  road  extcnned.  in  no  way  violated  the  rule 
of  uniformity  or  discriminated  against  the 
railroad  company.  In  that  case,  as  in  this, 
there  was  no  claim  that  the  rate  of  taxation 
levied  by  any  county  on  the  assessed  value  of 
the  property  within  its  limits  was  greater  than 
on  other  property;  nor  was  the  valuation 
different  from  that  placed  upon  otlier  property. 
In  the  present  case  the  railroad  company,  like 
other  properly  owners,  placed  its  own  valu- 
ation upon  the  propertv.  It  was  also  held,  in 
the  case  just  cited,  that  taxes  are  uniform 
when  the  rate  of  taxation  is  the  same  on  a^ 
sessments  ascertained  by  the  same  method. 

Without  reviewing  authorities  on  this  sub- 
ject, the  principle  involved  in  the  case  under 
consideration  is  not  distinguishable  from  tha 
principle  involved  in  Tailor  y.  Secor {** State  R, 
Tax  Cases")  92  U.  8.  675  [23:  063];  and  in 
Cincinnati,  N.  0.  d  T.  P,  R,  Co.  v.  Kentvekff 
rKeutueky  R.  Tax  Cases^')  115  U.  8.  831, 
889  [29:414,419];  iftnneapolu  A  81.  L.  K.  Co, 
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V.  Beckirith,  129  U.  S.  26  [32:585];  and  in 
Charl'tte,  C,  &  A,  R,  Co,  v.  Gibbts,  142  U.  8. 
886  [35:  1051]. 

The  whole  compIaiDt  made  by  the  ptaintift 
Id  error  is  that  it  had  a  coostituiional  ri<!bt  to 
have  its  rolling  stock,  and  othtr  unlocated 
personal  property,  taxed  in  the  county  of 
Muscogee,  where  it  bad  its  principal  office, 
and  to  give  such  properly  a  different  situs, 
UDder  tlie  act  complained  of,  by  distributing 
it  among  the  counties  through  which  the  road 
extended,  was  an  unjust  discrimination,  and 
violated  its  constitutional  rights.  This  propo- 
sition cannot  be  entertained  for  a  moment,  for 
the  reason  already  stated,  that  it  was  clearly 
within  the  province  of  the  legislature  of 
Georgia  to  give  such  personal  property  a 
different  situs,  for  purposes  of  taxation,  from 
that  of  the  company's  principal  office.  The 
act  in  question  having  apportioned  the  transi- 
tor}'  and  unlocated  property  of  the  railroad 
company  among  the  several  counties  through 
which  the  road  extends  for  the  purpose  of 
taxation,  and  having  subjected  such  property 
to  the  same  rate  of  taxation  imposed  upon  all 
other  property  in  the  respective  counties,  the 
fact  that  the  rate  of  taxation  varied  in  the  differ- 
ent counties.according  to  their  respective  wants 
483  land  necessities,  *in vol ved  no  discrimina- 
tion against  the  railroad  company.  The  state 
having  the  undoubted  authority  to  fix  the 
•ilus  of  such  property,  and  having  lawfully 
distributed  it  proplortionately  between  the  sev- 
eral counties  traversed  by  the  roa«l,  it  thereby 
became  subject  to  the  same  rate  of  taxation  as 
other  property  in  the  respective  counties.  This 
involved  no  inequality,  and  violated  no  pro- 
vision of  either  the  state  or  Federal  Constitu- 
tion. It  certainly  did  not  involve  a  failure  to 
extend  to  the  plaintiff  in  error  the  equal  pro- 
tection of  the  laws. 

The.  Federal  gueslion  inrolred  in  the  case  was 
eorrectly  decided  by  tJie  *vj)re7ne  court  of  (he 
$tat€.  and  tJie  judgment  of  that  court  is  there- 
fere  affirmed, 

CHARLES  De  ARNAUD,  Appt., 

UNITED  STATES. 
(See  8.  C.  Reporter*8  ed.  48&-4WJ 

Receipt  in  full—claim  against  United  States — 
statute  of  limitations — subsequent  disability. 

l»  A  receipt  in  full,  unless  given  in  iernoranoe  of 
JtB  purport,  or  in  circumstances  coostitutiog 
duress,  is  an  acquittance  in  bar  of  any  further 
demand. 

%  By  the  statute  of  limitations  a  claim  against  the 
United  States,  cognizable  by  the  (}ourt  of  Claims, 
to  forever  barred  unices  tbe  petition  setting  forth 
a  statement  thereof  Is  filed  In  tbe  court,  or 
transmitted  to  it  as  provided  by  law,  within 
•iz  years  after  tbe  claim  first  accrues. 

Verm.— As  to  receipts^  their  effect  and  conclusive- 
fUSM^BPe  note  to  Raker  v.  Nachtrieb,  15: 528. 

As  to  pairment  of  part  of  a  debt,  no  satisfaction 
of  tM  whole;  exceptions  to  the  ruU^  see  note  to 
Clarke  v.  Wbite.  9: 1046. 

Am  to  compromise  of  a  disputed  claim,  bfnrffna; 
payment  of  lem  «um /or  (^eat«r,  see  note  to  Oglesby 
KAitrill^M'IiaSL 


8.  Officers  of  tbe  government  cannot  waive  thtt 
liraltution  imposed  by  statute  upon  suits  against 
the  United  States  in  the  Court  of  Claims. 

4.  When  tbe  statute  of  limitations  has  once  begun 
to  run.  Its  operation  is  not  suspended  by  a  sutMe- 
quent  disability. 

[No.  550.] 
Submitted  Jan.  8, 1894.  Decided  Jan.  t9, 1894, 

APPEAL  from  a  judgment  of  the  Ck)urt  of 
Claims,  dismissing  the  petition  of  Charles 
de  Aniaud,  for  ju(l|;mentin  his  favor,  against 
the  United  Siaies,  lor  services  as  a  military 
expert  for  and  on  behalf  of  the  United  States. 
Affirmed. 

Statement  by  Mr.  Justice  Shiras: 

This  is  an  appeal  fmm  a  judgment  of  the 
Court  of  Claims,  dismissing  the  petition  of 
Charles  de  Arnaud,  in  which  he  sought  for  a 
judgment  in  his  favor  against  the  United 
States  for  the  sum  of  $100,000,  for  services  the 
petitioner  alleged  he  had  rendered  as  a  ''mili- 
tary expert,"  employed  for  "special  and  im- 
portant duties,"  by  General  Fremont  for  and 
on  liehalf  of  the  United  Slates. 

The  facts  of  the  case,  as  found  by  the  court 
below,  are  as  follows: 

*The  claimant  is  a  native  subject  of  \4tS4k 
Russia,  residing  in  the  United  States.  The  fol- 
lowing is  a  translation  of  the  provisions  of  the 
law  of  Russia,  according  to  citizens  of  tbe 
United  States  the  x\p\\i  to  prosecute  claims 
against  such  government  in  its  courts: 

"Sec.  1292.  The  decision  of  the  court  is  an- 
nounced to  both  parties  according  to  general 
rules,  but  independently  thereof  a  copy  of  the 
decision  is  forwarded  to  the  local  government 
institution  spoken  of  in  section  2084. 

"Sec.  1296.  In  the  execution  of  a  judgment 
against  a  government  institution  the  claimant 
presents  a  certified  al)6tract  of  the  decision  to 
the  institution,  which  is  bound  to  execute  tbe 
judgment  accordingly. 

"Sec.  1519.  Aliens  residing  in  Russia  are 
subject  to  Russian  laws,  as  well  personally 
as  in  regard  to  property,  and  enjoy  the  com- 
mon defense  of  safeguards  and  protection  there- 
of. 

"Sec.  1288.  Claims  of  private  persons  against 
the  government  institutions  are  governed  by 
general  rules,  and  are  brought  according  to 
the  location  of  the  property  or  according  to 
the  place  where  the  loss  was  sustained  by  the 
private  person,  or  according  to  the  place 
where  the  government  institution  or  where  tbe 
government  officer  is  situated  or  resides  who 
represents  tbe  government  in  court." 

The  claimant  came  to  this  country  about 
the  year  1860,  and  was,  prior  to  that  time,  an 
officer  in  tbe  Russian  army,  where  he  served 
in  the  Crimean  war  as  lieutenant  of  engineers, 
and  was  serving  as  such  when  tbe  armistice 
was  concluded  between  Russia  and  the  con- 
tending allies. 

In  the  year  1861  John  C.  Fremont  was  a 
major  general  in  the  United  States  Army,  in 
command  of  the  western  department  of  Mis- 
souri. In  the  month  of  August,  18'U.  he  en- 
tered into  an  agreement  with  the  claimant,  by 
which  the  claimant  was  employed  by  him  to 
go  within  the  Confederate  line,  make  observa- 
uons  of  the  country  in  the  states  of  Kentucky, 
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T^oneaiiee,  and  Missouri,  to  observe  the  position 
of  the  rebel  rorces,  tbe strategic  positions  occu- 
pied by  tbem,  and  advise  bim  (General  Fre- 
mcnt)  of  tbe  moTements  necessary  to  be  made 
by  the  Unioo  forces  to  counteract  tbe  move- 
485]ment8of  the  enemy,  *and  to  facilitate  tbe 
advance  of  our  troops  and  aid  them  in  attaclc- 
ine  and  repulsing  the  Confederate  forces. 

Ill  consequence  of  that  arrangement  he  did 
go  ^itbin  the  Confederate  lines,  and,  agreeably 
to  what  he  was  instructed  to  do,  brought  back 
to  Gencml  Fremont  full  information  of  the 
kind  desired,  maps  of  the  country,  of  Tarious 
roads,  the  number  of  troops,  their  stations, 
conditions,  and,  as  far  as  he  could  Judge  and 
find  out,  their  projected  movements. 

lie  was  absent  on  that  business  a  number  of 
days,  came  back,  and  reported  in  St.  Louis 
about  tbe  12th  of  August,  1861,  to  General 
Fremont,  who  was  so  satisfied  with  the  informa- 
tion that  he  brought,  with  the  intelligence  and 
sagacity  be  displayed  in  collecting  it,  and  the 
usefulness  of  his  information,  that  he  (Fre- 
mont) then  made  an  arrangement  for  bim  to 
continue  in  the  service  of  the  department. 
Aboutthel2thof  the  month  of  August,  1861,  he 
again  lelt  for  the  country  occupied  by  the  Con- 
federate forces  to  collect  information.  The 
most  important  part  of  the  services  rendered 
by  him  was  in  the  beginning  ofthc  next  month, 
Septemlier,  when,  with  the  information  that  he 
bad  collected,  he  was  returning  to  report  to  Gen- 
eral Fremont  a  movement  of  the  Confederate 
forces  upon  Paducab.  On  reaching  Cairo,  he 
found  that  he  had  only  time  to  report  to  Fre- 
mont by  teleirraph,  and  reportcil  forthwith 
personally  to  General  Grant,  informing  him 
that  troops  were  advancing  upon  Paducab, 
and  that  it  was  necessary  to  move  immediately 
in  order  to  occupy  the  place.  Gen.  Grant  did 
move  instantly  and  took  possession  of  Padu- 
cab, Kentucky,  solely  on  information  given  by 
the  claimant,  and  to  the  effect  that  the  rebels 
were  moving  upon  that  city  with  a  large  force. 

Tbe  claimant  was  paid  $600  on  the  follow- 
ing orderfl  and  receipts: 

"Headnuarters  Western  Department, 
"Camp  Near  Jeflferson  City,  Oct.  6,  1861. 
"Maior  Phinney,  U.  8.  A..  Paymaster,  etc.: 

"Will  pay  to  Charles  de  Arnaud  the  sura  of 
three  hundred  dollars  (|800)  for  secret  service. 

"J.  C.Fremont,  "Major  General." 
48B1  •"Received,  Warsaw,  Mo.,  October 
23,  1801,  of  Major  Jas.  H.  Phinney,  paymaster 
U.  8.  A.,  the  sum  of  three  hundred  (fjiOO)  ♦for 
account  of  secret  service  rendered  to  the  U. 
Stales'  by  sf^ecial  order  of  Major  Gen'l  Fre- 
mont, dated  near  Warsaw,  Mo.,  Oct.  23,  1861. 

"Cbas.  de  Arnaud." 
"In  the  Field. 
"Headquarters  Western  Department,  Oct  28, 

1861. 

"3fajor  Phinney  will  pay  to  the  bearer,  Mr. 
Charles  de  Arnaud,  three  hundred  dollars  for 
■ecret  service  to  tbe  United  States. 

**J.  C.  Fremont, 
"Major  General  Comm'n'd'g." 

"Received,  Jefferson  City,  October  6.  1861, 
from  Major  J.  H.  Phinney,  three  hundred 
doUara  for  secret  service  as  per  special  order 
of  Major  Qen'l  J.  C.  Fremont  of  this  date. 
fSOO 

"(Signed  duplicate)      Chas.  de  Arnaud.** 

1M  U.S.       T7.  8.,  Book  38 


On  January  6,  1862,  the  claimant  presented 
bis  claim  to  the  War  Department,  and  it  waa 
reported  upon  by  the  quartermaster  as  fol* 
lows: 

"I<o.  23.— The  United  States  to  Charles  de 

Arnaud,  Dr. 

"January  6,  1862. — For  special  services  ren- 
dered to  the  United  States  govemmcLt  in  traT- 
eling  through  the  rebel  parts  of  Kentucky, 
Tennessee,  etc.,  and  procuring  Informatioa 
concerning  tbe  enemy's  movements,  etc, 
which  led  to  successful  results  (as  per  oertlil- 
cate  hereunto  appended)  $3600. 

"Q.  M.  GeuTs  Office,  9tb  Jan'y,  1868. 

"In  view  of  the  certificate  of  Gen.  Grant  of 
80tb  Nov.  and  the  more  c^nerel  certificate  Ok 
Ma}.  Gen.  Fremont  of  2d  Jan'y,  herewith,  cov- 
ering aU  of  Mr.  Arnaud's  services,  tbe  sum  of 
thirty  six  hundred  dollars  appears  to  me  to  be 
a  not  unreasonable  compensation.  I  state  this 
at  Mr.  Arnaud's  earnest  request. 

"M.  C.  Meigs,  Q.  M.  Gen'l." 

*0n  the  18th  of  January  the  claimant  [487 
went  to  President  Lincoln  and  laid  before  him 
his  claim  with  the  following  letters: 

Cairo,  Dl.,  January  6, 1862. 
"Hon.  A.  Lincoln,  President  U.  8.  A.: 

"The  bearer,  Charles  de  Arnaud,  has  to  my 
knowledge  rendered  important  services  to  tbe 
government.  He,  at  the  risk  of  his  life,  gave 
information  which  led  to  our  capture  of  Pa- 
ducab, Ey.,  in  advance  of  the  rebels;  thereby 
he  saved  the  country  thousands  of  lives  and 
millions  of  dollars.  I  fully  indorse  his  certifi- 
cate of  Maj.  €kn.  J.  C.  Fremont.  He  is  en- 
titled to  the  largest  remuneration  the  govern- 
ment pays  for  such  services. 

"Respectfully,  etc.,        A.  H.  Foote, 

"Flag  Officer." 
"Headquarters  District  Southeast  .Missouri, 

"Cairo,  November  81,  1861. 
"Chas.  de  Arnaud: 

"Sir:  In  reply  to  your  reauest,  and  the  note 
from  Major  (General  Halleck  presented  me  by 
yourself,  I  can  state  I  took  possession  of  Padu- 
cab, Ey.,  solely  on  information  given  by  your- 
self, and  to  the  effect  that  the  rebels  were 
marching  upon  that  city  with  a  large  force. 
Thb  information  I  afterwards  had  reason  to  be- 
lieve was  fully  verified:  First,  because  as  we 
approached  the  city  secession  flags  were  flying 
and  tbe  citizens  seemed  much  disappointed 
that  Southern  troops  expected  bv  them  were 
not  in  advance  of  us.  It  was  unaerstood  that 
they  would  arrive  that  day.  I  also  understood 
afterwards  that  a  force  of  some  four  thousand 
Confederate  troops  were  actually  on  their  way 
for  Paducab  when  taken  possession  of  by  my 
order.  A  point  through  which  many  valua- 
ble supplies  were  obtained  for  thb  Southern 
army  was  cut  off  by  this  move,  and  a  large 
quantity  of  provisions. leather,  etc.,  supposed  to 
be  for  the  use  of  the  Southern  armv,  captured. 
For  the  value  and  use  to  which  these  were  put 
I  refer  you  to  *General  Paine,  whom  F^oS 
I  left  in  command.  Only  remaining  in  Padu- 
cab a  few  hours,  and  being  busily  engaged 
with  other  matters  daring  that  time,  1  cao 
make  no  estimate  of  the  cash  value  of  the 
stores  captured. 

"Yours,  etc.,       U.  8.  Grant,  Brig.  Gen." 

"Aslor  House.  New  York,  January  2, 1861. 

"This  is  to  certify  that  Mr.  Cbarlea  de  At. 
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Daud  was  employed  by  me  from  about  the 
first  of  August  Id  traveling  throughout  the 
rebel  parts  of  TeDoessee  and  Kentucky,  with 
the  object  of  ascertaining  the  strength,  condi- 
tion and  probable  movements  of  the  rebel 
forces.  He  made  under  my  directions  many 
such  journeys,  reporting  fully  and  in  detail 
upon  the  force  of  the  various  encampments 
and  the  condition  and  strength  of  garrisons 
and  various  works  in  Tennessee  and  along  the 
Mississippi  river.  He  obtained  this  informa- 
tion at  much  personal  risk  and  with  singular 
iotellicence,  and  performed  the  duties  en- 
trusted to  him  entirely  to  my  satisfaction.  He 
continued  on  this  duty  until  the  termination  of 
my  command  in  the  western  department.  His 
services  were  valuable  to  the  government,  and 
I  consider  entitled  to  the  largest  consideration 
tbat  the  government  allows  in  such  cases  or  to 
■ucb  agents.  J.  C.  Fremont, 

"Maj.  Gen.  U.S.  A." 

President  Lincoln  folded  the  letters  together 
and  wrote  on  the  back  of  General  Grant's  let- 
ter the  following: 

*'  I  have  no  time  to  investigate  this  claim; 
but  I  desire  the  accounting  officers  to  investi- 
gate it,  and  if  it  be  found  just  and  equitable 
to  pay  it,  notwithstanding  any  want  of  tech- 
nical legality  or  form. 

••Jan.  18,  1862.  A.  Lincoln." 

Thereafter,  on  the  next  day,  January  14,  the 
Secretary  of  War  made  the  following  indorse- 
ment on  said  claim: 

**  I  have  considered  this  claim  and  cannot 
bring  my  mind  to  the  conclusion  that  the  sum 
480]charged  is  not  exorbitant.  I  *am  willing 
to  allow  $2000  in  full  of  the  claim,  and  the  dis. 
clerk.  War  Dep't,  is  authorized  to  pay  Charles 
de  Arnaud  that  sum . 

'*  War  Dept.,  Jan'y  14,  1862. 

••  Simon  Cameron,  Sec.  War." 

The  claimant  was  thereupon  paid,  under 
protest,  by  said  disbursing  clerk  of  the  War 
Department,  out  of  appropriation  for  "  con- 
tingencies of  the  army,  $2000  and  gave  the 
following  receipt: 

**The  United  Slates  to  Charles  de  Arnaud.  Dr. 

••January  14.  1862. 

"  For  services  and  expenses  as  special  agent 
of  the  gov't,  $2000. 

"Received,  Washington,  January  21,  1862, 
from  John  Potts,  disbursing  clerk  for  the  War 
Department,  two  thousand  dollars,  in  full,  for 
the  above  account.  Chas.  de  Arnaud." 

At  the  time  of  giving  the  receipt  in  full, 
January  14,  1862,  he  was  not  in  a  state  of  de- 
mentia, and  was  able  to  comprehend  the  terms 
of  the  receipt;  but  the  effects  of  bis  wounds  in 
the  head  were  beginning  to  affect  him  men- 
tally, and  he  was  in  a  condition  of  nervous 
apprehension,  and  unnaturally  desirous  of  se- 
curing his  personal  safety  by  getting  out  of  the 
country,  and  he  accepted  the  money  paid  by 
the  War  Department  in  order  that  he  might 
do  so. 

While  engaged  in  the  military  service  of  the 
government,  as  aforesaid,  he  received  a  wound 
in  his  head  in  the  fall  of  1861,  from  which  af- 
terwards, in  the  same  year,  he  became  insane, 
and  did  not  recover  prior  to  February,  1886. 

About  September  4, 1886.  the  claimant  pre- 
sented his  claim  to  the  Treasury  Department, 
without  naming  the  specific  amount  claimed. 


but  incidentally  claimed  $50,000.  because  be 
was  told  by  General  Fremont  tbat  during  the 
Mexican  war  one  McGoIlin,  a  secret  agon:,  had 
been  paid  that  sum.  The  auditor  reported  to 
the  Second  Comptroller  as  follows  : 

♦••Act  of  July  17,  1H61.  appropriated  [490 
$200,000  'for  contingencies  of  the  army'  (12 
Stat,  at  L.  263). 

•*  This  claim  was  paid  out  of  above  fund. 

"Accounting  officers  have  no  iuri8<iiction  to 
open  up  a  settlement  made  by  War  Dep't  from 
secret  service  fund  and  determine  unliquidated 
damages." 

The  Second  Comptroller  made  the  following 
indorsement  thereon : 

"June  29, 1888. 

"The  within  recommendation  is  approved. 
De  Arnaud  seems  to  have  rendered  unmistak- 
able valuable  services  as  a  secret  agent,  and 
there  appears  to  have  been  provision  made  for 
the  payment  of  services  of  tbat  nature.  But 
this  claim  must  be  rejected  pursuant  to  the 
recommendation  of  the  2nd  Auditor,  because 
payment  in  full  seems  to  have  been  made  and 
accepted  years  ago,  and  because  this  office  has 
no  means  or  jurisdiction  to  consider  so  plain 
a  case  of  unliquidated  damages. 

"That  the  officer  was  not  pnid  commensu- 
rately  with  his  services  and  deserves  recogni- 
tion at  the  hands  of  Congresss  seems  to  be 
amply  evidenced  by  President  Lincoln's memo- 
raniluni  ami  Ijy  the  testimony  of  Generals  Grant 
and  Frciuout.  Mgourncv  Butler, 

"2nd  Comptroller." 

The  claimnit  was  informed  of  the  action  of 
the  CouutrolliT  hy  the  following  letter  : 

••W'jishinglon,  D.  C,  Julv  10.  1888. 
"Captain   Charles  de  Arnaud,   Washington, 

D.  C.  : 

"Sir :  I  have  the  honor  to  inform  ^ou  that 
your  claim  for  compensation  for  services  as  a 
military  expert  in  1861  has  been  disallowed  by 
the  Second  Comptroller  without  prejudice, 
because  payment  in  full  seems  to  have  been 
made  and  accepted  years  ago,  and  because  the 
accounting  officers  have  no  means  or  jurisdic- 
tion to  consider  so  plain  a  case  of  unliquidated 
damages.    .     .    .  William  A.  Day, 

"Auditor.- 

♦On  the  20th  of  October,  1888,  the  (491 
claimant  renewed  his  application  to  the  Treas- 
ury Department,  and  asked  that  the  case  be  re- 
ferred to  the  Court  of  Claims.  This  commu- 
nication was  indorsed  by  the  Second  Comptrol- 
ler as  follows:  "January  9th,  18^9. 

"liespectfully  referred  to  the  Second  Au- 
ditor 

"The  application  of  the  claimant,  Charles 
de  Arnaud,  seems  to  have  merit.  The  case  is 
plainly  beyond  the  iurisdiction  of  the  account- 
ing oilicers,  but  it  bears  upon  its  face  distinct 
marks  that  should  give  it  a  fuller  considera- 
tion than  can  be  accorded  by  the  accounting 
officers.  Furthermore,  there  is  no  adequate 
machinery  in  the  accounting  officers  for  prop- 
erly sifting  the  very  extraordinary  evidence  in 
this  case.  This  can  only  be  done  by  the  Court 
of  Claims. 

"  With  your  reply,  which  the  claimant  asks 
be  made  s[>ecial.  siatins  your  views  on  this 
case,  please  forward  all  the  papers  pertinent 
thereto.  Sigournev  Butler. 

"Comptroller." 

Ul  U.S. 


1898. 


D&  Arkaud  y.  Unitbd  Stateh 


491-491 


On  January  12,  1889,  the  Second  Auditor 
transmitted  all  tbe  papers  on  file  in  his  office 
to  the  Second  Comptroller,  staling  that  his 
7iew8  had  been  fully  expressed  in  previous 
communications  hereinbefore  set  out.  The 
Comptroller  made  a  recommendation  to  the 
Secretary  of  the  Treasury  that  tbe  case  be 
transmitted  to  the  Court  of  Claims,  which  was 
accorilingly  done  by  the  following  letter  of 
transmission : 

••  Treasury  Department, 
"Office  of  the  Secretary, 
"Washington,  D.  C,  January  25,  1889. 
"  To   the   Honorable  the   Chief  Justice  and 

Judges  of  the  Court  of  Claims : 

"Under  the  provisions  of  section  1068  of  the 
Revised  Statutes  of  the  United  States  I  trans- 
mit herewith  to  ^our  honorable  court,  upon 
tbe  recommendation  and  certificate  of  the  Sec- 
ond Comptroller,  the  claim  of  Charles  de 
Aruaud  for  services  as  military  expert,  now 
pending  in  the  department  and  Involving  dis- 
puted facta  and  controverted  questions  of  law, 
402]  *withall  the  vouchers,  papers,  and  doc- 
uments pertaining  to  said  claim,  for  trial  and 
adjudication  by  your  honorable  court,  as  pro- 
vided by  law.        Respectfully  vours, 

"Hugh  S.  Thompson, 
"Acting  Secretary." 

Mtufr%.  Horatio  J.  Lauek  and  H«  O. 
Claugrhtoii  lor  appellant. 

Meun.  J.  E.  Uodge,  Amatant  Atty,  Oen., 
and  Conway  Robinson  for  appellee. 

Mr.  Justice  Shiras  delivered  the  opinion  of 
tbe  court : 

The  court  below,  passing  by  other  grounds 
of  defense,  dismissed  the  petition  upon  the 
proposition  that  it  disclosed  a  case  within  the 
ruling  of  this  court  in  the  case  of  TotUn  v. 
United  States.  92  U.  S.  105  [23:  005]. 

That  was  the  case  where  one  Lloyd  asserted 
that,  under  a  contract  with  President  Lincoln, 
he  was  to  proceed  south  and  ascertain  the 
number  of  troops  stationed  at  difiTereot  points 
in  the  insurrectionary  states,  procure  plans  of 
fort«,  and  gain  such  other  information  as  might 
be  lieneficiul  to  the  government  of  the  United 
States,  and  report  the  facts  to  the  President; 
for  which  services  he  was  to  be  paid  $200  a 
mouth. 

The  Court  of  Claims  found  that  Lloyd  hnd 
performed  the  services  mentioned,  but  the 
members  of  that  court  being  equally  divided  in 
opinion  as  to  the  authority  of  the  ('resident  to 
bind  the  United  States  by  the  contract  in  ques- 
tion, tbe  court  decided  against  the  claim  and 
dismissed  the  petition. 

On  appeal,  this  court  found  no  difficulty  as 
to  the  authority  of  the  President  in  the  matter. 
As  commander-in-chief  of  the  armies  of  tbe 
United  States  De  was  undoubtedly  authorized 
to  employ  secret  agents  to  enter  the  rebel  lines 
and  obtain  information  respecting  the  strength 
and  movements  of  the  enemy;  and  it  was  also 
said  that  contracts  to  compensate  such  agents 
are  so  far  binding  upon  the  government  as  to 
render  it  lawful  for  the  President  to  direct  pay- 
ment of  the  amount  stipulated  out  of  the  con- 
tingent fund  under  his  control. 
493]    *But  the  court  was  of  opinion  that  the 
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service  stipulated  for  in  the  contract  was  a  secret 
service;  the  information  sought  was  to  be  ob- 
tained clandestinely,  and  was  to  be  communi- 
cated privately;  the  employment  and  the  service 
were  to  be  equally  concealed.  And  the  court 
held  that  a  secret  service,  with  liability  to  pub- 
licity in  a  suit  subsequently  brought  against 
the  government,  would  be  impossible;  t&t,  as 
such  services  are  sometimes  indispensable  to 
the  government,  its  agents  in  those  services 
must  look  for  their  compensation  to  tbe  con- 
tingent fund  of  the  department  employing 
them,  and  to  such  allowance  from  it  as  those 
who  dispense  that  fund  may  award;  that  tbe 
secrecy  which  such  contracts  impose  pre- 
cludes any  action  for  their  enforcement;  that 
the  publicity  produced  by  an  action  would 
itself  be  a  breach  of  a  contract  of  that  kind, 
and  thus  defeat  a  recovery. 

The  counsel  of  the  appellant  do  not  impugn 
the  doctrine  of  the  Totten  case,  but  they  con- 
tend that  the  Court  of  Claims  erred,  in  tbe 
present  case,in  treating  the  contract  and  serv- 
ices of  Arnaud  as  being  of  a  character  that 
brings  the  case  within  such  doctrine.  It  is 
denied  that  Arnaud*s  functions  were  those  of 
a  spy,  but  were  those  of  a  "military  expert." 

If  it  were  necessary  for  us  to  enter  in  the 
question  thus  suggested,  it  might  be  difficult 
for  us  to  point  out  any  substantial  difference 
in  character  between  the  services  rendered  by 
Lloyd  and  those  rendered  by  Arnaud  ;  but  the 
record  discloses  other  defenses  so  plainly  ap- 
plicable that  we  are  relieved  from  considering 
whether  the  newfangled  term  "military  ex- 
pert" is  only  old  "  spy,"  "  writ  large." 

On  January  6,  1862,  after  the  claimant  bad 
performed  all  the  services  described   in   his 
petition,  he  presented  a  claim  to  the  War  De- 
partment, in  the  following  form: 
''No.  22— The  United  States  to  Charles  de 

Arnaud,  Dr. 

"January  6,  1802. 

•*For  special  services  rendered  the  United 
States  government  in  traveling  through  tbe 
rebel  parts  of  Kentucky,  Tennessee,  etc.,  and 
procuring  information  concerning  the  enemy's 
♦movements,  etc.,  which  lead  to  success  [494 
f  ul  results  (as  per  certificate  hereto  appended), 
$3600." 

On  this  claim  the  Quartermaster  General,  on 
January  9,  1862.  indorsed  the  following: 

**  In  view  of  the  certificate  of  General  Grant 
of  30th  Nov.  und  the  more  general  certifi- 
cate of  Major  General  Fremont,  of  2d  January, 
herewith,  covering  all  Mr.  Arnaud's  services, 
the  sum  of  thirty  six  hundred  dollars  appears 
to  me  a  not  unreasonable  compensation.  I 
state  this  at  Mr.  Arnaud's  earnest  request. 

••  M.  C.  Meigs,  Q.  M.  Gen'l." 

Thereafter,  on  January  14.  1862,  tbe  Secre- 
tary of  War  made  the  following  indorsement 
on  said  claim  : 

"  I  have  considered  this  claim,  and  cannot 
bring  my  mind  to  the  conclusion  that  the  sum 
charged  is  not  exorbitant.  I  am  willinir  to 
allow  $2000  in  full  of  the  claim,  and  the  dis. 
clerk.  War  Depart,  is  authorized  to  pay  Charles 
de  Arnaud  that  sum. 

* 'Simon  Cameron,  Sec.  War." 

The  claimant  was  thereupon  paid  by  said 
disbursing  clerk  of  the  War  Department 
$2C00,  and  gave  the  foUowia^T^CfiXVV. 


SopaeKs  Court  or  thi  TJhiticd  SrATsa. 


Oct.  Tmait, 


"TlM  United  Slates  to  Charles  de  Arosud,  Dr. 
"Jaouarr  14,  1868. 

"For  aerrlcM  ud  expeiiBea  u  apectal  ageot 
of  Ibe  gov't.  ^000. 

"Received.  Wa»bln)rton,  Jeniun  21,  18't2, 
from  Joba  Poita,  disburalne  clerk  lor  tbe  War 
PepanmeDt,  two  tboueand  dollars,  in  full.  Tor 
Ibe  above  arcounL  Cbas.  de  Arnaud 

la  the  absence  of  allegation  and  evidence 
tlimt  tbis  receipt  waa  given  in  Ignorance  of  its 
pnrport.  or  Id  clTCumataQcea  cooslltullog 
dnreaa,  it  muat  be  reKarded  aa  an  arquiKancB 
tu  bar  of  any  further  demand.  Baker  ▼. 
SofhtTieb,  60 tJ.  S.  19  How.  136.  [ISrSSS]: 
United  Statt*  t.  OhiUt.  79  U.  8.  IS  Wall.  248 
ra0:863]. 

49S]  *No  further  or  other  claim  waa  made 
by  the  petitioner  undl  i^ptember4, 188&— a  pe 
nod  of  twenty  four  years.  Even,  thererore,  it 
the  claimant  waa  not  effectually  barred  by  hia 
▼olunlary  acquittance.  hU  claim  waa  assurcdlr 
barred   by  the   statute   of  limitation  a,   whicd 

Ctide*  that  every  claim  aKainat  the  Hulled 
tef,  cognizable  by  tbe  Court  of  Claima. 
■ball  be  forever  barred  unlesa  the  petllion,  set- 
tog  forth  a  atatcment  thereof,  is  Sled  In  the 
court,  or  transmitted  to  it  by  the  Secrelarv  of 
the  Senate  or  tbe  Clerk  of  tbe  House  of  Rep- 
reaCDIatives,  aa  provided  by  law,  withlu  six 

rMrs  after  tbe  claim  flrat  accrues.  Rev.  Slat. 
1069. 

In  Finn's  caet,  in  many  respecra  reaemblfng 
tbe  present  one,  Ihis  court  construed  and  ap- 
l^led  that  statute  in  tbe  foltowlne  terms; 

"In  any  view  tbia  claim  belonaed  to  the 
daas  which,  under  the  express  words  of  Ibe 
Act  ot  1863  (Rev.  Slat.  §  1060),  were  'forever 
barred,' so  far.  at  least,  aa  the  claimant  bad 
tbe  rifrhl  to  a  Judgment  in  that  court  anainst 
the  Uniled  SWles.  The  duty  of  the  oourl. 
under  such  circumstances,  wbellier  timilniion 
waa  pleaded  or  not.  waa  to  disml^^lhc  petition; 
for  the  atatulc.  in  our  opiuioo,  mahes  it  a  con- 
dliion  or  qualiflcation  of  tbe  riftbt  to  a  Judg- 
ment agatnat  tbe  Doited  Stales  that,  etc.,  the 
claim  must  be  pat  in  suit  by  the  voluntary 
action  of  tbe  claimant,  or  be  preseoted  to  tbe 
proper  department  for  selltcmetit,  tritbtn  six 
years  afier  suit  could  be  commenced  thereon 
against  the  (rovernment.  Under  the  appel- 
lant's theory  of  the  case  the  Second  Comptroller 
could  open  the  cdsc  twenty  jenra  benee,  and 
upon  tbe  claim  being  trsosmiltcd  by  the  Sfc- 
relary  of  tbe  Treasury  to  the  Court  of  CInims, 
thai  court  coiilii  give  Judgment  upon  ItagHlnst 
the  Uniled  Stales.  We  do  not  assent  to  any 
racb  imerpreiniion  of  the  statute  defining  lUe 
powers  of  that  court. 

"The  general  rule  that  limitation  does  not 
operate  by  itii  own  force  us  a  bar.  but  as  a  de- 
fenae,  and  Ibat  the  party  making  such  a 
defense  must  plead  tbe  statute  if  hewlshea  the 
benefit  of  its  proviiiiouB,  baa  no  application  to 
rails  in  IbeCourtofCliiimsBfiainsi  tbe  Uniled 
4»6]Slates.  An  individuDlmay  walTe'sucb 
adefense.  either  ezpreasly  or  by  faillog  to  plead 
the  statute,  but  tbe  ROveroment  has  not  ez- 
presaly  or  by  implication  conferred  authority 
upon  any  of  lia  officers  lo  waive  the  limitallon 
Impoted  by  tbe  statute  upon  aulls  against  tbe 
United  States  In  the.Court  of  ClHims."  Finn 
r.  United  fififef,  128  U.  S.  282.  333  [31:1801. 
Tbe  ekimant  cannot  avail  bimscir  of  the 
V* 


saving  clause  In  tbe  statute  suspending  tts 
operation  In  favor  of  idiola,  lunalics,  loaine 
persona,  and  persona  beyood  the  seas,  becauae 
aucb  suspension  is  only  in  favor  of  those  labor- 
ing under  the  specified  disabilities  at  the  tima 
the  riaim  accrued;  and  it  is  conceded  that 
plainilS's  mental  incapacity  did  not  begin 
until  after  bis  claim  had  accrued. 

Nnr  can  it  be  successfully  claimed  that  a 
disability  subsequently  arisiitg  would  suspend 
the  operHiion  ot  the  statute.  See  Bavurnian 
V.  Blvnt.  UT  □.  S.  637  [37:  320],  and  cases 
therein  cited. 

In  no  view  that  we  can  take  of  Ihis  case  can 
we  find  any  Just  foundation  for  a  claim 
against  Ibe  government,  and  the  judgment  of 
the  court  below,  dismisaing  the  claimaol'a 
petition,  is  accordingly  aOlrmed. 


THE  GALVESTON,  HARRISBURO  A 
SAN  AMTONIO  RAILWAY  COMPANY. 
Plff.  in  Krr., 

VICTOR  GONZALES. 
<8ee  S.  C.  Beporter's  od.  V^^OA 

1  inhi^itant — 


r.  Inoorporntad  under  tin 
bavlnir  Its  nrlnclpal  ufficet 
wiinin  one  dislrii't  ol  such  stale,  is  not  aa  inbal>- 
ttanloIaaotberdlBtrlctoItheiaiiitMtaletbrciuffh 
which  it  operates  ita  IIds  of  road  and  in  which  it 
maintains  freight  and  ticket  alBcca  and  deputs. 
2.   The  provision  of  the  Texas  statute  wlilcb  itlvea 
to  a  specls]  appeamnoe  made  to  cbalienire  ibe 
oourt'g  JurisdicUon.  tbe  torce  andelTecl  uf  a  Ken- 
erni  appearance,  sd  as  to  confer  iurladiotioa  over 
the  person  of  tbe  derendani.  ii  not  blndins  upon 
tho  FiHleral  courts  In  that  stute. 
[No.  158.] 
Argved  Dee.  11, 1893.     Decided  Jan.  19,  1894. 


.  ..  ,  Harrlsburg  &  San  Antonio  Railway 
Company,  for  dfliaages,  for  persiia»l  injuries. 
Heverted.  and  cate  remanded  f(tr  fwthir  jrro- 
ettdiiigi, 

Statetiient  by  Mr.  Jvitiee  Brown: 
This  was  an  action  at  law  instituted  in  tbe 
Circuit  Court  for  tlie  Wesurn  District  ot 
Texas  at  El  Pnso  by  the  defendant  in  error, 
Victor  Qon/.nles.  alteired  to  lie  'acItiz.i'O  of 
the  stale  of  ('hihuahua,  in  the  republic  of 
Mexico,"  against  the  Galveston,  Uitrrialiurg 

S<yra.^A>toluHadlcttmor  CnOtd  SKUa  circuit 
court  dependlna  on  parlia  and  mtdcncc  bob  note 
U>  Emorr  v.  Orrenoug-h.  1:  MO. 

Ai  to  cofomJilB  efmeevnnce*  lo  enoNt  mil  to  ta 
brmigM:  tnoHei  of  tramfer:  ichen  tui  ubttctUm:  coo* 
pom:  •e*Uenceotatti(puir,  see  note  to  M' Donald  t. 
BmalleT.  7;  ^. 

At  to  amovnt  neccaary  to  give  iurlKHctton  In  elf^ 
euft  court  ouei  prior  to  Ado/  ISli:  amoutil  tucas- 
KKviinct  Act  of  lg7C:  amount  In  itUpu(«,  see  note 
to  BchUDk  V.  HollneH.  *  B.  Co.  81:  OB. 
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&  Ban  Antonio  Railway  Company,  to  recover 
damages  to  the  amount  of  $4999  for  personal 
in  juries. 

The  petition  alleged  the  plaintifiF  to  be  "a 
citizen  of  the  state  of  Chihuahua,  in  the  re- 
public of  Mexico,  and  that  the  defendant  is 
a  corporation  duly  incorporated  under  the 
laws  of  the  state  of  Texas  and  is  a  citizen 
thereof,  operating  and  running  cars  on  tlie 
Galveston,  Harrisburg  &  San  Antonio  rail- 
way track  from  the  city  of  Houston  to  the 
city  of  El  Paso  in  the  state  of  Texas,  and  is 
a  common  carrier  of  freight  and  passengers 
for  hire,  .  .  .  and  has  and  keeps  an  otlice 
and  an  agent  in  the  said  city  of  £1  Paso, 
Texas,  for  the  transaction  of  its  business, 
witli  W.  £.  Jesup  as  its  IocaI  agent  in  said 
El  Puso."  The  petition  further  alleged  that 
"on  and  prior  to  the  29lh  day  of  Julv,  1889, 
and  ever  since  that  time,  the  defendant  has 
been  engn^ed  in  propelling  trains  and  cars 
on  said  railway  track  for  tlie  transportation 
of  freight  and  passengers  for  hire,  as  afore- 
■aid,  frum  tlie  city  of  Houston,  in  the  state 
of  Texas,  into  and  through  the  county  of  Jeff 
Davis,  in  said  state,  and  thrnuG;h  the  county 
of  El  Paso  into  the  city  of  El  Paso,  Texas. 
The  petition  further  alleged  as  the  cause  of 
plaintiff's  action  that  after  having  paid  his 
4118]  fare  to  an  agent  *of  the  defendant,  and 
entered  as  a  passenger  on  its  train  from  Valen- 
tine station  to  El  Paso,  he  was  forcibly  and  vi- 
oh-ntly  ejected  from  the  train  while  moving 
at  the  rate  of  fifteen  miles  an  hour,  thereby 
causing  him  to  fall  to  the  ground  with  such 
force  that  his  le^  was  broken,  and  he  was 
thcTcby  crippled  for  1  ife  ;  for  which  he  prayed 
judgment  in  the  sum  of  $4999. 

Defendant  appeared  specially  for  the  pur- 
po5M'  of  objecting  to  the  jurisdiction  of  the 
court,  and  pleaded  in  abatement  "that  never- 
theless, while  it  admits  that  defendant  oper- 
ates a  line  of  railway  through  the  county 
where  this  suit  is  pending,  and  maintains  a 
ticket  and  freight  office  and  depot,  and  has 
an  agent  on  whom  process,  under  the  laws 
of  Texas,  may  be  served  there,  the  said  de- 
fendant is  not  an  inhabitant  of  the  judicial 
district  in  which  the  suit  is  pending:  that 
it  is  a  corporation  duly  incorporated  and 
existing  under  the  laws  of  Texas,  having  itu 
principal  oltice,  habitat,  and  domicil  in  the 
city  of  Houston,  Harris  county,  Texas,  and 
beyond  and  not  within  this  judicial  district, 
but  within  the  eastern  district  of  Texas." 
Wlierefore  the  defendant  prayed  judgment 
wliether  the  court  had  jurisdiction,  etc. 

Plaintiff  demurred  to  this  plea,  setting  up 
that  the  defendant  is  an  inhabitant  of  the 
eastern  district  of  Texas. 

The  case  came  on  to  be  heard  upon  this 
plea  in  abatement  and  demurrer,  and  the 
court,  being  of  the  opinion  that  the  law  was 
for  the  plaintiff,  and  that  the  court  had  ju- 
risdiction, sustained  the  demurrer,  proceeded 
to  a  trial  of  the  case  up<m  the  merits,  and  sub- 
mitted it  to  a  jury,  who  rendered  a  verdict 
for  the  plaintiff  in  the  sum  of  $900. 

Defendant  sued  out  this  writ  of  error  un- 
der the  authority  of  the  Act  of  February  25, 
1889,  authorizing  this  court  to  review  ques- 
tions of  jurisdiction  of  the  circuit  court 
witliout  reference  to  amount.  25  Stat,  at  L.  693. 
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Messrs,  J.  Hubley  Ashton  and  Charles  H. 
Tweed  for  plaintiff  in  error. 
No  counsel  for  defendant  in  error. 

*Mr,  Justice  Brown  delivered  the  [409 
opinion  of  the  court: 

This  case  raises  the  question  whether  a 
railway  company,  incx)rporated  under  the 
laws  of  a  certain  state,  and  having  its  prin- 
cipal oflices  within  one  district  of  such  state, 
can  be  said  to  be  an  inhabitant  of  another 
district  of  the  same  state,  through  which  it 
operates  its  line  of  road  and  in  which  it 
maintains  freight  and  ticket  offices  and  depots. 

We  have  no  doubt  of  our  authority  under 
the  Act  of  February  25,  1889,  to  review  the 
decision  of  the  court  below  sustaining  its 
jurisdiction  over  the  case;  and  we  liave  al- 
ready held  that  the  provision  of  the  Texas 
statute  which  gives  to  a  special  appearance, 
made  to  challenge  the  court's  jurisdiction, 
the  force  and  effect  of  a  general  appearance, 
so  as  to  confer  jurisdiction  over  the  person 
of  the  defendant,  is  not  binding  upon  the 
Federal  courts  in  that  state.  Stnitfiern  PanHc 
R.  Co.  V.  Denton,  146  U.  S.  203  [36:  942]  ; 
Mexican  Cent.  R,  Co.  v.  Pinkfiey,  149  U.  S. 
194  [37:  699], 

By  section  1  of  the  Act  of  August  18,  1888, 
revising  the  jurisdiction  of  the  circuit  courts 
(25  Stat,  at  L.  433)  it  is  enacted  that  "no 
civil  suit  shall  be  brought  before  either  of 
said  courts  against  any  person  by  any  orig- 
inal process  or  proceeding  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant, 
but  where  the  jurisdiction  is  founded  only 
on  the  fact  that  tlie  action  is  between  citizens 
of  different  states,  suit  shall  be  brought  only 
in  the  district  of  the  residence  of  either  the 
plaintiff  or  the  defendant;"  and  by  Rev. 
8tat.  1^  740,  "when  a  state  contains  more  than 
one  district,  every  suit  not  of  a  local  nature, 
in  the  circuit  or  districts  courts  thereof, 
against  a  single  defendant,  inhabiUmt  of 
such  state,  must  be  brought  in  the  district 
where  he  resides."  The  above  provision  of 
the  Act  of  18.S8  is  manifestly  a  restriction 
upon  the  jurisdiction  conferred  by  the  Act 
of  1875,  which  contained  a  similar  provision, 
but  with  the  additional  privilege  of  bring- 
ing such  suit  within  any  district  "in  which 
he,"  the  defendant,  "shall  be  found  at  the 
time  of  serving  such  process  or  commencing 
such  proceeding." 

♦It  will  be  noticed  that  in  this  as  [^500 
well  as  in  prior  acts  regulating  the  jurisdic- 
tion of  the  circuit  courts  a  distinction  is  made 
between  citizens  of  states  and  inhabitants  of 
districts.  This  distinction  has  been  care- 
fully observed  in  all  the  principal  adjudica- 
tions upon  the  constructicm  of  these  statutes, 
and,  for  the  purpose  of  determining  the  hab- 
itancy  of  a  railway  corporation,  it  is  perti- 
nent to  refer  to  some  of  these  cases.  In  one 
of  the  earliest,  viz,  Picquei  v.  Stcan,  5  Mason, 
35,  a  suit  was  begun  by  trustee  process  or 
writ  of  garnishment  sued  out  by  an  alien 
against  a  defendant,  described  as  "now  com- 
morant  of  the  city  of  Paris  in  the  kingdom 
of  France,  of  the  city  of  Boston  in  the 
commonwealth  of  Massachusetts,  one  of  the 
United  States  of  America,  and  a  citizen  of 
the  said  United  States.*    The  process  was 
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Mired  by  the  attacbmenl  of  a  lot  of  land  in 
Boston  belonging  to  the  defendant,  and  by 
summoning  bis  agent  to  appear  and  show 
cause.  The  defendant  never  appeared  as  a 
party  to  the  suit ;  and  it  was  contended  that 
the  plaintiff  was  entitled  to  consider  him  in 
default,  and  to  have  judgment.  It  was  held, 
however,  by  Mr,  JuUiee  Story,  that  where  a 

Sarty  defendant  was  a  citizen  of  the  United 
tates,  but  resident  in  a  foreign  couutrv, 
having  no  inhabitancy  in  any  state  of  the 
Union,  the  circuit  courts  had  no  jurisciiction 
over  him  in  a  suit  brought  by  an  alien, 
though  his  property  were  attached  in  the  dis- 
trict. The  case  involved  the  construction  of 
tliat  clause  of  the  eleventh  section  nf  tlie 
Judiciary  Act  of  1789,  which  provided  that 
'*no  civil  suit  shall  be  brought  before  citlier 
of  said  courts  against  an  inhabitant  of  the 
Uoitcd  States,  by  anv  original  process  in  any 
other  district  than  tfiat  whereof  he  is  an  in- 
habitant, or  in  which  he  shall  be  found  at 
the  time  of  serving  the  writ."  It  will  be 
noticed  Mint  the  words  used  are  "  inhabitant 
of  the  United  States,"  not  "inhabitant  of  a 
district,"  and,  in  speaking  of  these  words. 
Mr,  Justice  Story  said  :  **  I  lay  no  particular 
itreas  upon  the  word  'inhabitant,'  and  deem 
it  a  mere  equivalent  description  of  'citizen' 
and  'alien'  in  the  general  clause  conferring 
jurisdiction  over  parties."  That  he  meant 
the  word  ** inhabitant"  as  "inhabitant  of  the 
United  States"  is  evident  from  what  follows : 
ilOl]  "A  person  *might  be  an  inhabitant 
without  being  a  citizen  ;  and  a  citizen  might 
not  l>e  an  inhabitant,  though  he  retain  his  cit- 
izenship. Alienage  or  citizenship  is  one 
thing ;  and  inhabitancy,  by  which  I  under- 
stand local  residence,  animo  manendi,  quite 
mnother.  I  read,  then,  the  clause  thus :  'No 
civil  suit  sliall  be  broughtbcforc  eitherof  said 
courts  af^ainst  an  alien  or  a  citizen,  by  any 
original  prucess,  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he 
sliall  be  found,  at  the  time  of  serving  the 
writ. '  It  cannot  be  presumed  that  Congress 
meant  to  say,  that  if  an  alien  or  a  citizen  were 
not  an  i nhabi tant of ,  or commorant  in,  the  Uni t- 
ed  States,  a  suit  might  be  maintained  against 
bim  in  any  district,  and  process  served  abroad 
upon  him,  or  judgment  given  against  him 
without  any  notice  or  process  served  upon 
him."  There  is  nothing  here  which  indicates 
that  Mr,  Justice  Story  confounded  citizenship 
of  a  state  with  inhabitancy  of  a  district. 
In  Ex  parte  S/iaw  {**  Sfiato  ▼.  Qniney  Min, 
(3b.")  145  U.  8.  441  [86:  768],  a  citizen  of 
Massachusetts  sought  to  maintain  a  bill  in 
equity  in  the  Circuit  Court  for  the  Southern 
District  of  New  York  afcainst  the  Quincy 
Mining  Company,  a  corporation  organized 
under  the  laws  of  Michigan,  and  having  a 
usual  place  of  business  in  the  city  of  Mew 
York,  and  the  question  arose  whether  the 
court  had  lurisdiction  over  such  a  suit.  It 
was  held  that  it  did  not.  In  the  opinion  of 
the  court  it  was  said  that  the  word  "inhab- 
itant" in  the  Act  of  1789  was  apparently 
used,  not  in  any  larger  meaning  than  "citi- 
len,"  but  to  avoid  the  incongruity  of  speak- 
\ng  of  a  citizen  of  anything  less  than  a  state, 
wbisn  the  intention  was  to  cover  not  only  a 
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district  which  included  a  whole  state,  but 
also  two  districts  in  one  state. 

In  construing  the  acts  of  1887  and  1888  it 
was  held  that  they  could  not  be  considered 
as  giving  jurisdiction  to  a  circuit  court  held 
in  a  state  of  which  neither  party  was  a  citi- 
zen, and  that  "  in  the  case  of  a  corporation, 
the  reasons  are,  to  say  the  least,  quite  as 
strong  for  holding  that  it  can  sue  and  be 
sued  only  in  the  state  and  district  in  which 
it  has  been  incorporated,  or  in  the  sUite  of 
which  the  other  party  is  a  citizen."  It  was 
further  held  that  the  domicil,  the  home,  the 
habitat,  the  residence,  the  citizenship  of  a 
corporation,  could  only  be  in  *the  state!  502 
by  which  it  was  created,  although  it  might  do 
business  in  other  states  whose  laws  permitted 
it;  and  it  was  finally  decided  that  under 
these  acts  of  Congress  "a  corporation  incor- 
porated in  one  state  only,  cannot  be  com- 
pelled to  answer,  in  a  circuit  court  of  the 
United  States  held  in  another  state  in  which 
it  has  a  usual  place  of  business,  to  a  civil 
suit,  at  law  or  in  equity,  brought  by  a  citi- 
zen of  a  different  state." 

In  the  Southern  Pae,  Co,  v.  Denton,  146  U. 
8.  202  [86:  942],  it  was  further  held  that  a 
citizen  of  Texas,  and  a  resident  of  the  east- 
em  district  of  Texas,  could  not  maintain  a 
suit  in  the  western  district  of  Texas  against 
a  railroad  incorporated  under  the  laws  of  the 
state  of  Kentucky.  It  was  said  to  Imve  been 
long  settled  that  an  allegation  that  a  party 
is  a  "resident"  does  to  show  that  he  is  a 
"citizen"  within  the  meaning  of  the  judi- 
ciary acts,  and  to  hold  otherwise  in  this  case 
would  be  to  construe  the  petition  as  allec- 
ing  that  the  defendant  was  a  citizen  of  tfie 
same  state  as  the  plain,  iff,  ..nd  thus  utterly 
defeat  the  jurisdiction.  The  case  was  held 
to  be  covered  by  the  decision  in  the  case  of 
Shaio  V.  Quincy  Min.  Co.  It  was  contended 
that  the  railroad  company  had  consented  to 
be  suud  in  the  western  district  of  Texas  by 
doi ng  business  and  appointing  an  agent  there, 
under  a  statute  requiring  foreign  corpora- 
tions desiring  to  transact  business  in  Texas 
to  file  with  the  secretary  of  state  a  certified 
copy  of  its  articles  of  incorporation,  and  au- 
thorizing service  of  process  to  be  made  upon 
any  of  its  oflicers  and  agents  engaged  in 
transacting  its  business.  This  act  also  for- 
feited any  permit  issued  to  a  foreign  cor- 
poration to  transact  business  which  should 
remove  a  case  into  a  Federal  court  on  account 
of  its  nonresidency.  It  was  held,  however, 
that  this  statute  requiring  a  corporation  to 
surrender  a  right  and  privilege  secured  to  it 
by  the  Constitution  and  laws  of  the  United 
States  was  unconstitutionai  and  void,  and 
could  give  no  validity  or  effect  to  any  agree- 
ment mnde  by  the  corporation  in  obedience 
to  its  provisions.  The  ruling  in  this  case 
was  that  the  plaintiff  should  have  hrought 
his  suit  either  in  Kentucky,  of  which  de- 
fendant was  a  citizen,  or  in  the  eastern  dis- 
trict of  Texas,  of  which  he,  the  plaintiff,  was 
a  resident :  and  the  fact  that  the  defendant 
was  operating  a  road  and  doing  business  and 
'having  agents  in  the  western  district  [503 
of  Texas  was  insufiicient  to  authorize  a  suit 
to  be  begun  against  it  there,  in  the  Federal 
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court,  aUbough  under  the  laws  of  the  state 
■uch  actioQ  might  have  heeo  maintained. 

In  Be  Ilohorst,  IJVO  U.  8.  653  [87 :  1311],  de- 
cided at  the  present  term,  it  was  held  that  the 
clause  in  question, that  no  civil  suit  should  be 
brought  against  anv  person  in  an^  other  dis- 
trict than  that  wheVeof  he  was  an  inhabitant, 
was  manifestly  inapplicable  to  a  suit  brought 
by  a  citizen  of  one  of  the  United  States  against 
an  alien,  and  that  the  words  of  the  provision 
evidently  looked  to  those  persons,  and  those 
persons  only,  who  were  inhabitants  of  some 
district  within  the  United  States.  *"  Their 
object  is  to  distribute  among  the  particular 
districts  the  general  jurisdiction  fully  and 
clearly  granted  in  the  early  part  of  the  same 
section ;  and  not  to  wholly  annul  or  defeat 
that  jurisdiction  over  any  case  comprehended 
in  the  grant.  To  construe  the  jirovision  as 
applicable  to  all  suits  between  a  citizen  and 
an  alien  would  leave  the  courts  of  the  United 
States  open  to  aliens  against  citizens,  and 
close  them  to  citizens  against  aliens.  Such 
a  construction  is  not  required  by  the  lanp:unge 
of  the  provision,  and  would  be  inconsistent 
with  the  general  intent  of  the  section  as  a 
whole."  And  hence  that  an  alien  or  foreign 
corporation  might  be  sued  by  a  citizen  of  a 
state  in  any  district  in  which  valid  service 
could  be  ninde  upon  the  defendant.  It  was 
further  held  that  a  service  upon  the  financial 
aeent  of  a  foreign  corporation  in  the  city  of 
New  York  was  a  sulhcient  service  upon  the 
corporation. 

Neither  this  case  nor  any  other  to  which 
our  attention  has  been  called  makes  any  dis- 
tinction between  cases  where  citizens  and 
aliens  arc  plaintiffs),  though  in  Ilohorst's  case, 
to  prevent  a  manifest  failure  of  justice,  in 
the  inability  to  sue  any  foreign  corporation 
whatever,  it  was  held  that  where  an  alien 
corporation  was  defendant  it  might  be  sued 
in  any  district  wherein  it  might  be  found. 
These  cases  must  be  regarded  as  establishini? 
the  doctrine  that  a  d:)mestic  corporation  is 
both  a  citizen  and  an  inhabitant  of  the  state 
in  which  it  is  incorporated ;  but  in  none  of 
them  is  there  any  intimation  that,  where  a 
state  is  divided  into  two  districts,  a  corpora- 
604]  tion  shall  be  treated  as  an  'inhabitant 
of  every  district  of  such  state,  orof  every  dis- 
trict in  which  it  does  business,  or,  indeed,  of 
any  district  other  than  that  in  which  it  has  its 
headquarters,  or  such  offices  as  answer  in  the 
case  of  a  corporation  to  the  dwelling  of  an 
individual. 

We  are,  therefore,  compelled  to  determine 
the  question  of  ihe  domicil  of  a  corporation 
cither  by  a  resort  to  general  principles  of 
law.  or  to  local  statutes  fixing  such  domicil. 
An  individual  is  almost  universally  held  to 
be  an  inhabitant  of  the  place  in  which  he 
dwells,  and  though  he  do  business  for  a  long 
time  in  another  place,  he  will  not  be  re 
garded  as  changing  his  domicil  so  lone  as  the 
anifutis  revei'iendi  continues.  Thus  m  Japp 
V.  Wood,  34  Beav.  88,  4  DeG.  J.  &  8.  616. 
it  was  held  that  a  Scotchman  engaged  in 
business  in  India  for  twenty-five  years  did 
not  thereby  change  his  domicil.'  And  in 
Be  Capdetielle,  2  Hurlst.  &  C.  9a5,  it  was 
■imilarlv  held  with  regard  to  a  Frenchman 
who  bad  resided  and  engaged  in  business  in 
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England  for  twenty -nine  years.  In  the  case 
of  a  corporation  the  question  of  inhabitancj 
must  be  determined,  not  by  the  residence  of 
any  particular  officer,  but  by  the  principal 
offices  of  the  corporation,  where  its  hooks  are 
kept  and  its  corporate  business  is  transacted, 
even  though  it  may  transact  its  most  im- 
portant business  in  another  place.  It  is  but 
a  corollary  of  the  proposition  laid  down  in 
the  three  cases  above  referred  to,  that  if  the 
corporation  be  created  by  the  laws  of  a  state 
in  which  there  are  two  judicial  districts,  it 
should  be  considered  an  inhabitant  of  that 
district  in  which  its  general  offices  are  situ* 
ated,  and  in  which  its  general  business,  as 
distinguished  from  its  local  business,  it 
done. 

If  there  were  any  doubt  upon  this  subject, 
it  would  be  removed  by  reference  to  the  fol- 
lowing provisions  of  the  Texas  statutes  upon 
the  domicil  of  railway  corporations: 

"Art.  4115.  Every  railroad  corporation 
shall  have  and  maintain  a  public  office  at 
some  place  upon  the  line  of  its  road  in  this 
state.  Const.  Art.  10,  g  3;  Act  August  15, 
1876. 

"  41 1 5a.  Sec.  1 .  Every  rai  1  road  or  other  cor- 
poration  organized  or  doing  business  in  this 
state  under  the  laws  or  authority  thereof,  shall 
have  and  maintain  a  public  office  in  the 
locality  *where  its  principal  business  [505 
is  carried  on  in  this  state  for  the  transaction 
of  its  business,  where  transfers  of  stock  shall 
be  made,  where  the  auditor,  treasurer,  gen- 
eral traffic  manager,  and  general  superintend- 
ent of  such  roads,  or  where  an  agent  of  such 
corporation,  duly  authorized  to  adjust  and 
settle  all  claims  against  such  corporation  for 
damages,  shall  have  their  respective  offices, 
and  where  shall  be  kept  for  the  inspection 
of  stockholders  of  such  corporation  books  in 
which  shall  be  recorded  : 

**lst.  The  amount  of  capital  stock  sub- 
scribed ; 

"2(1.  The  names  of  the  owners  of  the  stock, 
and  the  amounts  owned  by  them  respectively ; 

"6tli.  The  names  and  places  of  residence 
of  each  of  its  officers';  provided,  that  a  rail- 
road corporation  shall  be  required  to  keep 
such  office  at  some  place  on  the  line  of  its 
road  in  this  state. 

"Art.  4116.  All  meetinc:s  of  stockholders 
and  directors  of  such  corporation  shall  be 
held  at  such  public  office,  and  all  transfers 
of  stock  in  such  corporation  shall  \>e  made 
at  such  office,  and  the  general  business  of 
such  corporation  shall  be  transacted  at  such 
office." 

"Art.  4118.  Every  railroad  corporation 
may  chant^e  at  its  pleasure  its  public  office 
by  publishing  a  notice  of  such  change  in 
some  newspaper  published  on  the  line  of  its 
road,  if  any  there  be,  and  if  not,  then  in 
some  newspaper  in  the  state,  and  having  a 
general  circulation  in  the  state,  for  four  suc- 
cessive weeks  prior  to  such  change. 

"Art.  4119.  Every  railroad  corporation 
shall,  also,  as  soon  as  it  has  in  the  first  in- 
stance established  its  public  office,  give  no- 
tice of  such  establishment  by  a  like  publica- 
tion, as  required  in  the  nrecedine:  article. 

"Art.  4120.  The  public  office  ol^nWra^ 
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oorporntion  Phall  be  considered  the  domicil 
of  such  corporHtion. "  2  Savles,  Tex.  Civ. 
Stat.  art.  4115,  4116,  4118,  4120. 

I^angunge  stronger  than  tliat  URed  in  Qie 
last  article  could  scarcely  have  been  chosen 
to  express  the  idea  that  a  railway  corporation 
■hoiild  be  considered  an  inhabitant  of  the 
place  in  which  its  public  office  is  located,  and 
oOO]  of  no  other.  It  is  true  *that  article 
1195  provides  that  ** suits  agninst  a  railroad 
corporation,  or  against  any  assignee,  trustee, 
or  receiver  operating  its  railway,  may  be 
brought  in  any  county  through  or  into  which 
the  railway  of  such  corporation  extends  or 
is  operated  ;''  but  it  is  manifest  that,  so  far 
as  the  Federal  courts  are  concerned,  this  pro- 
vision is  subordinate  to  the  first  section  of 
the  Act  of  1888,  requiring  civil  suits  to  be 
brought  within  the  district  of  which  the  de- 
fendant is  an  inhabitant.  There  arc  doubt- 
less reasons  of  convenience  for  saying  that  a 
corporation  should  be  considered  an  inhabit- 
ant of  every  district  in  which  it  does  busi- 
ness, and  so  the  statutes  of  the  several  states 
generally  provide;  but  the  law  contemplates 
that  every  person  or  corporation  shall  have 
but  one  domicil,  and  in  the  case  of  the  latter, 
it  shall  be  in  that  state  by  whose  laws  it 
was  created,  and  in  that  district  where  its 
general  oMioes  are  located. 

This  court  having  held,  in  the  cflses  here- 
tofore referred  to,  that  a  corporation  cannot 
be  considered  an  inhabitant  of  any  state  in 
■which  it  is  not  incorporated,  by  reason  of  the 
faet  tTiat  it  does  business,  or  in  the  case  of 
a  mil  road,  that  it  runs  its  road  through  such 
stale,  it  would  seem  inconsistent  to  hold  that 
it  is  an  inhabitant  of  a  district  by  reason  of 
the  same  facts,  unless  the  distinction  between 
citizenship  and  inhabitancy  is  to  be  wholly 
abolished.  As  said  by  Mr.  Justice  Story  in 
Pirf/mi  V.  Stran,  5  Mason,  3o.  alienage  or 
citizenship  is  one  thing,  and  inhabitancy 
quite  another.  In  the  (.'onstitulion  and  laws 
of  the  United  States  citizenship  is  atHrmed 
of  a  state,  or  of  the  United  States;  inhabit- 
ancy may  l)e  affirmed  either  of  the  United 
States,  a  stale,  or  a  subordinate  locality. 
Nor  in  our  view  does  it  make  any  difference 
that  the  plaintiff  is  an  alien  instead  of  a 
citizen.  The  provision  that  no  civil  suit 
shall  be  brouo^ht  against  any  person  in  any 
other  district  than  that  whereof  he  is  an  in- 
haititant,  is  of  universal  application,  except, 
that,  if  the  plaintiff  be  also  a  citizen,  he 
may  bring  it  in  his  own  district,  if  he  can 
obtain  service  upon  the  defendant  in  that 
district.     The  purpose  of  this  is.  that  the 

fdaintiff  may  have  the  same  advantage  of 
itigation  in  his  own  district  that  the  defend- 
ant Tins.  An  alien,  however,  is  assumed  not  to 
507]  ^reside  in  the  United  States,  and  hence 
must  resort  to  the  domicil  of  the  defendant. 
On  the  other  hand,  if  the  suit  be  against  the 
alien,  he  may  doubtless,  under  Hohorst's 
ca.<ie,  be  sued  in  any  district,  wherein  he  is 
found.  It  was  not  meant  nor  intimated,  how- 
ever, in  that  case  that  the  clause  in  question 
had  no  application  to  cases  where  an  alien 
was  plaintiff,  but  only  where  he  was  defend- 
ant. 

Oo  the  contrary,  both  the  decision  and  the 
tvmtoDing  in  that  case  were  carefully  limited 


to  a  suit  brought  by  a  citizen  against  an 
al  ien.  At  the  concl  usion  of  the  d  iscussion  of 
that  question,  the  point  decided  was  stated  to 
be  ^  that  the  provision  of  the  existins:  statute, 
which  prohibits  suit  to  be  brought  against 
any  person  *in  any  other  district  than  that 
whereof  he  is  an  inhabitant, '  is  inapplicable 
to  an  alien  or  a  foreign  corporation  sued  here, 
and  especially  in  a  suit  for  the  infringement 
of  a  patent  right;  and  that,  consequently, 
such  a  person  or  corporation  may  be  sued  by 
a  citizen  of  a  state  of  the  Union  in  any  dis- 
trict in  which  valid  service  can  be  ma<le  upon 
the  defendant. "  The  provision  in  terms  re- 
lates to  defendants  only  ;  and  the  reasoning 
that  it  could  not  inrhnle  an  alien  (U'fcutl.iiii. 
because  he  was  not  an  inhabitant  of  any  dis- 
trict in  the  United  Slates,  has  no  applicatiou 
to  a  defendant  citizen,  who  is  contesMMlIy  and 
necessarily  an  inhabitant  of  some  one  of  tho.se 
districts. 

Ii respective  of  any  statute,  such  as  that  of 
Texas  above  referred  to,  the  rulings  of  the 
state  courts  generally  favor  the  position  that 
a  corporation  can  only  be  considered  as  resi- 
dent in  the  jurisdiction  in  wliicli  its  princi- 
pal offices  are  located,  though  it  may  run  a 
railway  and  have  local  agents  in  other  juris- 
dictions. Tiius  in  Thorn  v.  Central  It  Co., 
26  N.  J.  L.  121,  it  was  held  that  in  a  suit 
brought  against  a  railroad  cxjrporation  the 
venue  should  be  laid  in  the  ci/unty  where  its 
principal  office  was  located,  that  lieing  con- 
sidered its  place  of  residence  within  the 
meaning  of  tlie  statutes.  In  that  case  the 
corporation  ran  its  railway  and  exeri-ised  its 
franchises  both  in  Essex  county  and  S(»nierset 
county,  but  its  principal  office  was  in  the  for- 
mer, while  the  suit  was  brought  in  the  latter  : 
and  ijpcm  a  motion  to  change  *the  [o08 
venue  the  court  held  that  the  corporation 
must  be  deeujcd  to  be  a  resident  of  K.ssex 
county,  and  the  venue  should  be  changed  to 
that  county.  "The  only  question."  .«aid  the 
court,  "is  whether  a  railroad  ctirporati(m  can 
be  said  to  rt'side.  within  the  meaning  of  the 
act  of  the  legislature,  in  as  many  counties 
as  it  happens  to  traverse  with  its  road,  or 
whether,  if  it  can  be  properly  Siiid  to  have 
any  residence,  that  residence  is  not  to  be 
taken  to  be  in  the  countv  where  it  keeps  it* 
principal  office  of  business.  .  .  .  The 
course  of  legislation  on  the  subject  of  cor- 
porations wouhl  indicate  that  they  are  to  be 
considered  as  having  a  residence  where  their 
office  or  place  of  business  is  located." 

In  the  case  of  the  Connecticut  d-  P.  R.  It. 
Go.  V.  Cixyper,  30  Vt.  470,  73  Am.  Dee.  319, 
it  was  declared  that,  where  a  corporation  is 
not  located  by  the  terms  of  its  charter,  its 
residence  and  location  are  regarded  as  beinir 
in  the  place  where  it  keeps  its  principal 
office  and  does  its  corporate  busineas.  The 
fact  that  the  railway  ran  through  ant)ther 
county  was  regarded  as  unimportant  and  not 
constituting  a  residence  of  the  corporation. 
In  the  case  of  the  Western  Tra/imp.  Co.  v. 
Sclieu,  19  N.  Y.  408,  a  corporation  organized 
to  navigate  the  lakes  was  declared  to  have  its 
domicil,  for  the  purposes  of  taxation,  in  the 
city  or  town  in  which  the  principal  office 
for  managing  the  affairs  of  the  company  was 
located,  as  evidenced  by  its  certificate  of  or- 
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ganizatloD,  although  it  bad  an  office  else- 
where, employing  the  seiriccs  of  twenty 
timea  as  many  agents,  and  where  a  mucn 
larger  proportion  of  its  moneys  was  received 
anadislmrsed,  and  where  its  principal  officers 
resided  during  the  business  season.  See  also 
JWon  V.  Northern  Transp.  Co.  87  Ohio  St.  450 ; 
JenkiTU  v.  California  Stage  Co.  22  Cal.  587; 
Sangamon  dt  M.  IL  Co,  ▼.  Morgan  County, 

14  111.  163,  56  Am.  Dec.  497 ;  and  to  the  con- 
trary, Sherwood  v.  Saratoga  ik  W,  R.  C5?.  15 
Barb.  650 :  Bristol  v.  Chicago  d  A.  R.   Co. 

15  111.  436;  Slawns  ▼.  South  Pacific  R.  Co. 
51  Mo.  808. 

The  judfi^ment  of  the  court  below  must, 
therefore,  be  reversed,  and  the  case  remanded 
for  further  proceedings  in  conformity  to  this 
opinion. 

500]  *Mr.  Justice  Jackson  dif^sented  from 
the  opinion  of  the  court  delivered  in  this  c:ise : 

I  cannot  concur  in  the  opinion  and  jud/i^- 
ment  of  the  court  in  this  case.  The  juris- 
dictional averments  set  out  in  the  petition 
are  that  the  plaintiff  below  was  a  citizen  of 
the  state  of  Chiliuahua,  in  the  republic  of 
Mexico,  and  that  the  defendant  was  a  cor- 
ponition  duly  organized  under  the  laws  of 
the  state  of  Texas,  and  was  a  citizen  thereof, 
with  its  railway,  on  which  its  cars  were  run 
and  operated,  extending  from  the  city  of 
Houston  to  the  city  of  El  Pnso,  in  that  state. 
These  averments  brought  the  case  directly 
within  the  fifth  class  of  civil  suits  deseribed 
in  the  first  section  of  the  acts  of  M.irch  8, 
1887,  and  Au^aist  13.  1888,  of  "a  controversy 
between  citizens  of  a  state  and  foreign  states, 
citizens,  or  subjects,"  the  matter  in  dispute 
being  in  excess  of  $2000,  exclusive  of  inter- 
est nn(i  c^sis. 

The  defendant  appeared  specially  and  in- 
ter])ostf>d  the  following  plea  in  abatement: 
''That,  nevertheless,  while  it  admits  that 
the  defendant  operates  a  line  of  railroad 
througli  the  county  where  this  suit  is  pend- 
ing, and  maintains  a  ticket  and  freight  ofiice 
and  depot,  and  has  an  agent  on  whom  pro- 
cess, under  the  law  of  Texas,  may  be  served 
there,  the  said  defendant  is  not  an  inhabitant 
of  the  judicial  district  in  which  the  suit  is 
pending  ;  that  it  is  a  corporation  duly  incor- 
porated and  existing  under  the  laws  of  Texas, 
having  its  principal  office,  habitat,  and  dom- 
icil  in  the  city  of  Htmston,  Harris  county, 
Texas,  and  beyond  and  not  within  this  judi- 
cial distiici,  but  within  the  eastern  district 
of  Texas." 

This  presents  the  question  whether  the  fact 
that  the  defendant's  principal  office  is  located 
at  Houston  in  the  eastern  district  of  Texas 
prcvc'uts  the  mil  way  company  from  being 
sued  by  an  alien  in  the  United  States  Cir- 
cuit Court  for  the  Western  District  of  that 
State,  he1d*at  El  Paso,  the  western  terminus 
of  the  railroad.  The  opinion  of  the  court 
answers  this  question  affirmatively,  upon  the 
ground  that  the  location  of  the  company's 

Srfncipal  office  fixes  the  domicil  or  residence 
»10]  *of  tlie  corporation,  so  that  it  cannot  be 
treated  or  regarded  as  an  inhabitant  of  any 
other  district  in  the  state  of  its  creation,  al- 
though by  the  laws  of  that  state  it  is  liableand 
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subject  to  be  sued  in  every  oounty  through 
which  its  lines  extend. 

This  conclusion  is  rested  upon  the  doc- 
trine announced  in  Ex  parte  Shaw  (**Sfiaw  v. 
Quiney  Min.  Co,"*)  145  U.  S.  444  [86:  7681. 
and  Southern  Pae.  Co,  v.  Denton,  146  U.  8. 
202    [86:    942],   that  a  corporation,    incor- 

fiorated  in  one  state  only  and  doing  business 
n  another  state,  was  not  an  inhabitant  of  the 
latter  within  the  meaning  of  the  Judiciary 
acts,  and  liable  to  be  sued  in  the  circuit 
courts  of  the  United  States  held  therein,  if 
objection  is  properly  made. 

The  present  case  is  clearly  distinguishable 
from  these  authorities  in  two  respects,  first, 
that  the  defendant  corporation  is  a  citizen  of 
the  state  of  Texas  in  which  it  is  sued ;  and, 
second,  that  the  parties  to  the  controversy  are 
not  citizens  of  different  states  of  the  Union, 
as  was  the  case  in  those  decisions.  In  other 
words  Ex  parte  SIuiw  ("  Shaw  v.  Quincy  Min. 
Co,"")  145  U.  S.  444  [36:  768],  and  Soutliem 
Pac.  Co.  V.  Denton,  146  U.  S.  202  [86:  942], 
dealt  with  cases  where  the  controversy  was 
between  citizens  of  different  states,  while 
the  present  case  involves  a  controversy  be- 
tween an  alien  snd  a  citizen,  and  presents 
the  question  whether  the  citizenship  of  the 
defendant  corporation  is  coextensive  with  the 
line  of  its  roud,  and  the  actual  exercise  of 
its  franchise  within  the  state  of  its  creation, 
or  is  limited  and  restricted  to  the  place 
where  its  chief  office  is  located. 

Neither  the  plea  in  abatement  nor  the  opin- 
ion of  the  court  question  the  fact  tliat  the 
railway  company  was  and  is  a  citizen  of  the 
state  of  Texas,  for  purposes  of  Federal  juris- 
diction at  the  suit  of  an  alien,  but  the  opin- 
ion, in  effect,  if  not  in  express  terms,"  re- 
stricts and  confines  that  citizenship  to  the 
county  or  place  in  which  the  principal  office 
of  the  company  is  located.  There  are  two 
serious  objections  to  this  conclusion  of  the 
court.  First,  there  is  no  wamint  for  giving 
the  railway  company  a  domicil  or  residence 
confined  to  one  of  its  termini  in  the  state  of 
its  creation  ;  and,  second,  the  present  case  is 
not  controlled  by  that  provision  of  the  Judi- 
ciary acts  of  1887  and  1888,  which  provide 
that  **  where  the  jurisdiction  is  •found  [511 
ed  only  on  the  fact  that  the  action  is  between 
citizens  of  different  states,  suits  shall  be 
brought  only  in  the  district  of  the  residence 
of  either  the  plaintiff  or  defendant." 

In  respect  to  the  first  objeetion  :  While 
the  statute  of  Texas  (art.  4120)  referred  to 
in  the  opinion,  provides  that  the  principal 
office  of  a  railway  company  shall  be  consid- 
ered the  domicil  of  such  corporation,  it  is 
also  provided  bjr  article  1198,  subdivision  21, 
that  suits  against  any  private  corporation 
may  be  cnmmenced  in  any  county  where  the 
cause  of  action  arose,  or  in  which  such  cor- 
poration has  an  agent  or  representative,  and 
that  ^ suits  against  a  railroad  corporation 
may  also  be  brought  in  tny  county  through 
or  into  which  its  railroad  extends.*' 

In  St.  Lovis  d  S.  F,  R.  Co,  v.  Traweek,  U 
Tex.  65,  the  supreme  court  of  Texas,  in  con- 
sidering this  provision  of  the  Revised  Stat- 
utes, held  that  a  railway  company  was  » 
private  corporation,  within  the  meaning  of 
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Um  act*  and  that  it  could  be  sued  in  any 
oounty  through  which  the  road  extended,  or 
in  which  it  had  an  agent  for  the  transaction 
of  its  business,  thus  extending  the  residence 
of  the  corporation  and  its  liability  to  be  sued 
beyond  the  place  of  its  principal  office. 

In  Bristol  v.  Chicago  d  A.  R  Co.  15  111. 
487,  it  was  held  that  ^'the  residence  of  a  cor- 
poration, if  it  can  be  said  to  have  a  resi- 
dence, is  necesfArily  where  it  exercises  cor- 
porate functions.  It  dwells  in  the  place 
where  its  business  is  done.  It  is  located 
where  its  franchises  are  exercised.  It  is 
present  where  it  is  engaged  in  the  prosecu- 
tion of  the  corporate  enterprise.  This  cor- 
poration has  a  legal  residence  in  any  county 
in  which  it  operates  the  road  or  exercises 
corporate  powers  and  privileges.  In  legal 
contemplation,  it  resides  in  the  counties 
through  which  its  road  passes,  and  in  which 
it  transacts  its  business." 

The  same  principal  was  announced  in  Sla- 
ven$  V.  South  Pacific  R.  Co.  bi  Mo.  808,  310, 
where  it  was  held  that  ** a  residence  of  a  rail- 
road corporation  is  in  any  county  through 
which  its  line  of  road  passes,  and  in  which 
it  has  an  agent  upon  whom  process  can  be 
served. " 

512]  *8o,  in  Locomotir^  Enffine  Safety  Truck 
Oo.  V.  Erie  R.  Co.  10  Blatchf.  2y2,  306,  it 
was  held  that  a  corporation,  if  it  can  be  prop- 
erly said  to  reside  at  all,  resides  in  all  of  the 
districts  of  the  states  creating  it,  and  that  the 
legal  existence  of  the  defendant  railroad  com- 
Dany  under  its  incorporation  by  the  state  of 
New  York  was  coextensive  with  the  territo- 
rial limits  of  that  state. 

In  Dams  v.  Central  R.  A  Bkg.  Co.  17  Ga. 
:i2d,  the  same  question  was  presented  in  a 
somewhat  diflferent  form.  T^e  constitution 
of  Georgia  provided  that  "the  inferior  courts 
shall  have  also  concurrent  jurisdiction  in  ait 
civil  cases,  exceptinc;  cases  respecting  titles 
to  lands,  which  shall  be  tried  in  the  county 
where  the  defendant  resides.**  By  an  act 
passed  in  1854,  railroad  companies  of  th? 
state  were  subject  to  suit  in  the  counties  in 
which  injuries  to  stock,  etc.,  may  have  been 
committed.  The  plaintiff  in  that  case,  un- 
der this  Act  of  1854.  sued  the  railroad  com- 
pany in  the  county  in  which  the  injury  was 
committed,  and  the  railroad  company  filed 
a  plea  to  the  jurisdiction,  on  the  ground  that 
the  corporation  had  its  principal  olfice  and 
residence  in  a  different  county,  and  was  not, 
therefore,  under  the  constitution,  suable  in 
any  other  county.  But,  after  a  full  consid- 
eration of  the  question,  the  supreme  court  of 
Georp^ia  held  that  the  railroad  company  was 
a  resident  of  every  county  through  which  its 
line  of  railroad  extended. 

The  statute  of  Texas,  however,  even  if  it 
gave  to  the  defendant  corporation  in  this  ruse 
a  residence  confined  to  the  locality  of  its 
principal  ofl[1ce,  does  not  control  the  question 
here  presented.  ThtfH>pinion  proceeds  upon 
the  theory  that  the  question  of  jurisdiction 
depends  upon  the  residence  of  the  defendant 
corporation,  and  is  controlled  by  the  first 
section  of  the  Act  of  1887  providing  that 
"where  the  jurisdiction  is  founded  onl^  on 
the  fact  that  the  action  is  between  citizens 
r?/d}JfereDt  states  suits  shall  be  brought  only 
^J4 


in  the  district  of  the  residence  of  either  the 
plaintiff  or  defendant.** 

This,  however,  is  a  misapprehension  of  the 
statute.  That  clause  of  the  act  relates  alone 
to  suits  between  citizens  of  different  states 
of  the  Union,  and  has  no  application  to  a 
case  *like  the  present,  where  the  suit  is [5 13 
between  an  alien  and  a  citizen.  Suits  of  the 
latter  character  are  controlled  by  the  previous 
portion  of  the  sectiun,  as  this  court  has  de- 
clared in  one  or  more  cases. 

Thus  in  McCormick  Harvesting  Mnch.  Co, 
V.  Walthers,  184  U.  8.  41,  43  [83:  833,  834], 
where  the  court  hnd  under  consideration  that 
portion  of  the  first  section  of  the  acts  of  1887 
and  1888,  which  provides  "but  no  person 
shall  be  arrested  in  one  district  for  trial  in 
another  in  any  civil  action  before  a  circuit 
or  district  court;  and  no  civil  suit  shall  be 
brouffht  before  either  of  said  courts  against 
any  person  by  any  original  process  or  pro- 
ceeding in  any  other  district  than  tluit  where- 
of he  is  an  inhabitant,  but  where  the  juris- 
diction is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  different  states 
suit  shall  be  brought  only  in  the  district  of 
the  residence  of  either  the  plaintiff  or  the 
defendant,**  gave  to  the  provision  the  follow- 
ing construction:  "The  jurisdiction  com- 
inJn  to  all  the  circuit  courts  of  the  United 
States  in  respect  to  the  subject-matter  of  the 
suit  and  the  character  of  tlie  parties  who 
might  sustain  suita  in  those  courts,  is  de- 
scribed in  the  section,  while  the  foregoing 
clause  relates  to  the  district  in  which  a  suit 
may  be  originally  brought.  Where  the  ju- 
risdiction is  founded  upon  any  of  the  causes 
mentioned  in  this  section,  except  the  citizen- 
ship of  the  parties,  it  must  be  brought  in 
the  district  of  which  the  defendant  is  an 
inhabitant;  but  where  the  jurisdiction  is 
founded  solely  upon  the  fact  that  the  parties 
are  citizens  of  different  states,  the  suit  may 
be  brought  in  the  district  in  which  either 
the  plaintiff  or  the  defendant  resides.** 

This  construction,  thus  placetl  upon  these 
clauses  of  the  act,  was  recognized  and  re- 
afiirmed  in  Ex  parte  Shaw  C^Shaw  v.  Quincif 
Min.  Co."*)   145  U.  8.  444  [36:  768]. 

In  the  recent  case  of  Re  llohorst,  where  the 
suit  was  between  a  citizen  and  a  foreign  cor- 
poration (decidtnl  at  the  present  term  of  this 
court,  150  U.S.  653  [37  :1211])  it  was  expressly 
held  that  of  the  two  provisions  above  quoted, 
"the  latter  relates  only  to  suits  between  citi- 
zens of  different  st^itcs  of  the  Union,  and  is, 
therefore,  manifestly  inapplicable  to  a  suit 
brought  by  a  citizen  of  one  of  tlie.se  states 
against  an  alien;  and  the  former  *of  [514 
these  two  cannot  reasonably  be  construed  to 
apply  to  such  a  suit.**  In  that  c;ise  juris- 
diction was  maintained  again.st  the  foreign 
corporation,  which  was  brought  b -fore  the 
court  by  service  upon  a  resident  agent  of  the 
state  of  New  York. 

Following  the  provision  of  the  Constitu- 
tion in  reference  to  the  extent  of  the  judicial 
power  of  the  Federal  courts,  the  acts  of  1887 
and  1888  conferred  upon  the  circuit  courts  of 
the  United  States  original  cognizante,  con- 
current with  the  courts  of  the  several  states, 
of  all  suits  of  a  civil  nature  at  common  law 
or  in  equity,  where  the  matter  in  dispute 
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exceeds,  exclusiye  of  iuterest  and  costs,  the 
sum  or  value  of  $2000,  In  certain  enumerated 
cases,  the  fifth  class  of  such  cases  being  ""a 
controversy  between  citizens  of  a  strife  and 
foreign  slates,  citizens,  or  subjects."  This 
jurisdiction,  based  upon  the  alienage  of  one 
partv  and  the  citizenship  of  tlie  utlicr,  was 
Dot  intended  to  be  restricted  by  the  subse- 
quent provisions  of  the  act  above  referred  to. 
This  IS  clo'arly  announced  in  the  Hohorst 
case,  which  went  so  far  as  to  declare  that  the 
subsequent  provision  of  the  sUitute,  provid- 
ing that  **no  civil  suit  shall  l>e  brought  be- 
fore either  of  said  courts  against  any  person 
by  any  original  process  or  proceedings  in 
any  other  district  than  that  whereof  he  is  an 
inhabitant,^  had  no  application  to  a  suit 
between  a  citizen  and  an  alien. 

It  cannot  be  doubted  tliiit  the  first  section 
of  the  acts  of  1887  and  1888,  stiindlng  alone, 
gave  jurisdiction  to  the  circuit  courts  of  a 
controversy  between  a  citizen  of  a  state  and 
an  alien,  and  that  such  jurisdiction  may  be 
exercised  whether  the  suit  is  by  or  against 
any  alien  in  any  circuit  court  of  the  United 
States,  sitting  in  any  district  thereof,  before 
which  the  defendant  may  be  legally  brought 
by  service  or  process.  Jurisdiction  of  the 
pending  suit  of  an  alien  against  the  Texas 
railroiid  corporation  cannot  be  restricted  by 
the  laws  of  Texas  to  the  circuit  court  of  tiie 
district  in  which  the  defendant's  piincipal 
oftice  is  located,  unless  the  lust  clause  ol  sec- 
tion one.  referring  to  suits  between  citizens 
of  different  states  of  the  Union,  is  applicable 
to  such  a  case.  But,  as  already  shown,  that 
clause  is  not  applicable,  because  it  has  ref- 
erence only  to  suits  between  citizens  of  dif- 
ferent states  of  the  Union. 
515]  *The  reasoning  on  which  the  opinion 
in  the  present  case  proceeds  cannot  be  recon- 
ciled with  the  llohorst  case,  because  the 
grounds  on  which  the  alien  is  denied  the 
right  to  maintain  this  suit  against  the  Texas 
corporation  must  govern  and  control  when 
tlie  suit  is  against  the  alien. 

If,  as  held  in  llohorst's  case,  the  clause 
that  **no  civil  suit  shall  be  brouglit  before 
either  of  said  courts  against  any  person  by 
any  original  process  or  proceedings  in  any 
other  district  than  that  whereof  heis  an  in- 
habitant,** has  no  application  to  controversies 
between  a  citizen  and  an  alien,  it  Is  impos- 
sible to  escape  the  conclusion  that  the  plea 
in  abatement  in  the  present  case  presented  no 
valid  objection  to  the  jurisdiction  of  the 
United  States  Circuit  Court  for  the  Western 
District  of  Texas;  for  the  service  upon  the 
defendant  in  the  county  of  El  Paso  was  a 
valid  service,  which  brought  the  corporation 
before  the  court  in  a  district  of  the  state 
whereof  it  was  a  citizen,  within  the  meaning 
of  the  judiciary  acts;  and,  being  a  citizen 
of  tlie  state  in 'which  suit  was  brought  by 
the  alien,  the  circuit  court  for  the  western 
district  acquired  jurisdiction  over  the  per- 
son of  the  defendant,  just  as  effectually  as 
jurisdiction  was  acquired  over  the  foreign 
corporation  in  Ilohorst's  case  at  the  suit  of 
a  citizen. 

Tlie  opinion  of  the  court  attempts  to  dis- 
tinguish this  from  Ilohorst's  case,  on  the 
ground  that  in  the  latter  the  suit  was  by  a 

151  r.  8. 


citizen  against  an  alien,  while  here  the  suit  is 
by  an  alien  against  a  citizen.  This  is  making 
a  purely  arbitrary  distinction  without  any 
substantial  difference.  The  provision  of  tbe 
Constitution  and  the  laws  enacted  for  carry- 
ing the  grant  of  judicial  power  into  effect 
makes  no  distinction  as  to  the  position, 
whether  as  plaintiffs  or  defendants,  whicli 
may  be  occupied  by  either  the  citizen  or  the 
alien.  The  jurisdiction  is  given  where  the 
alien  is  a  party  on  one  side  of  the  controversy 
and  a  citizen  of  some  one  state  of  the  Union 
Is  on  the  other  side,  without  regard  to  which 
may  be  plaintiff  or  defendant.  It  was  never 
before  held  or  suggested  that  if  the  citizen 
was  plaintiff  and  the  alien  defendant  the  ju- 
risdiction would  attach,  but  that  if  the  posi- 
tion of  the  parties  was  changed  so  that  the 
alien  would  be  the  plaintiff  and  the  citizen 
the  defendant,  the  jurisdiction  would  be  de- 
feated. 

*If  the  railroad  company,  in  the  pre8-[516 
ent  case,  were  an  alien  corporation,  with  its 
line  extending  from  El  Paso,  in  the  western 
district  of  the  st^ite  of  Texas,  to  Houston  in 
the  eastern  district  of  that  state,  and  with  its 
principal  otiice  at  the  latter ^place,  a  citizen 
of  that  state  could  have  sued  the  corporation 
in  tiie  circuit  court  of  the  United  States  in 
either  the  western  or  the  eastern  district  of 
that  state. 

So,  too,  if  the  position  of  the  parties  in 
this  aise  were  changed  and  the  railroad  com- 
pany had  sued  the  alien  in  the  Circuit  Court 
of  the  United  States  for  the  Western  District 
of  Texas,  and  had  obtained  personal  service 
on  him,  no  (question  could  have  been  raised 
as  to  the  juris<liction  of  the  court.  The  cor» 
poratlon  having  a  localized  existence  and 
citizenship  in  the  western  district  of  the 
state,  is  equally  liable  to  the  suit  of  an  alien 
In  that  district.  It  cannot  properly  be  held 
that  the  principle  which  applies  to  a  suit 
against  an  alien  does  not  apply  to  a  suit  by 
an  alien. 

The  Judiciary  Act,  in  declaring  that  cir- 
cuit courts  of  the  United  States  shall  have 
original  cognizance,  concurrent  with  the 
courts  of  the  several  states,  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity, 
between  citizeiis  of  a  state  and  foreign  states, 
citizens  or  subjects,  when  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest  and  costs, 
the  sum  of  $2000,  means,  as  I  understand  Its 
language,  that  the  circuit  courts  of  the 
United  States  shall  have  the  same  jurisdic- 
tion as  the  state  courts,  otherwise  it  could 
not  be  concurrent.  Now.  the  state  court  at 
El  Paso  would  have  had  undoubted  jurisdic- 
tion of  the  present  suit,  and  although  the 
United  States  circuit  court,  held  at  the  same 
place,  has  concurrent  (the  same  jurisdiction) 
over  the  subject-matter  and  the  parties,  the 
result  of  the  court's  opinion  is  to  deny  the 
jurisdiction  of  the  Federal  court.  PoHtmca- 
ier  Oenei-al  v.  Bkirly,  25  U.  8.  12  Wheat. 
147,  148  [6:  581,  582]. 

It  cannot  be  (questioned  that  under  the  au- 
thorities of  this  court,  commencing  with 
LouiyMlle,  C.  d  G.  7?.  Co,  v.  Ijetnon,  48  U. 
8.  2  How.  497  [11 :853],  a  corporation,  for 
the  purpose  of  Federal  jurisdiction,  is  not 
merely  a  resident,  but  a  citizen  of  the  itate 
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5t7]  of  iti  creation,  and  such  'citizenship 
•abjectfl  it  to  the  jurisdiction  of  the  Federal 
oourU  in  the  state  of  its  creation  at  the  suit 
of  an  alien. 

Ck)rporation8  have  been  gradually  brought 
within  the  provision  which  extends  the 
ludicial  power  to  controversies  **  between  cit- 
izens of  different  states.*'  The  ground  orig- 
inally taken  by  the  court  was  that  the  corpo- 
ration's citizenship  depended  upon«  and  was 
determined  by,  the  citizenship  of  the  mem- 
bers of  the  individual  corporators,  and  while 
that  rule  prevailed  it  was  necessary  to  aver 
this  citizenship  of  the  members  on  the  record. 

Thus,  as  late  as  Ohio  &  M.  B,  Go,  v. 
Whuler,  66  U.  8.  1  Black,  286  [17:  130],  it 
was  said  by  this  court  that  **a  corporation 
exists  only  in  cootemplation  of  law,  and  by 
forr«  of  law,  and  can  have  no  legal  existence 
beyond  the  bounds  of  the  sovereignty  by 
which  it  was  created,  and  it  must  dwell  in  the 
place  of  its  creation."  And  further,  that  **a 
corporation  is  not  a  citizen  within  the  mean- 
ing of  the  Ck)nstitution,  and  cannot  maintain 
A  suit  in  the  courts  of  the  United  States 
against  a  citizen  of  a  different  state  from  that 
by  which  it  was  created,  unless  the  persons 
who  composed  the  corporate  body  are  all  citi- 
lens  of  that  state.  In  such  cuses  they  (the 
citizen  corporators)  may  sue  by  their  corpo- 
rate name,  averring  the  citizenship  of  all  the 
members,  and  such  a  suit  would  be  regarded 
•8  a  joint  suit  of  individual  persons,  united 
togetiicr  in  a  corporate  body,  and  acting  un- 
der the  authority  conferred  upon  them  for  the 
more  convenient  transaction  of  business,  and 
consequently  entitled  to  maintain  a  suit  in 
the  courts  of  the  United  States  acrainst  the 
citizens  of  another  state." 

In  the  subsequent  case  of  Muller  v.  Dowb, 
M  U.  S.  444  [24:  207],  it  was  held  that 
"where  a  corporation  is  created  by  the  laws 
of  a  state,  the  legal  presumption  is  that  its 
members  are  citizens  of  the  state  in  which 
alone  the  corporate  body  has  a  legal  exist- 
ence." It  was  further  said  in  that  case  that 
"a  suit  by  or  against  a  corporation,  in  its 
corporate  name,  may  be  presumed  to  be  a 
suit  by  or  against  citizens  of  the  state  which 
created  the  corporate  body,  and  no  averment 
or  denial  is  admissible  for  the  purpose  of 
withdrawing  the  suit  from  tiie  jurisdiction 
of  the  courts  of  the  United  Slates."  This  is 
IS  1 8]now  the  established  rule  on  the  *siihject 
in  respect  to  jurisdiction  in  suits  by  or  against 
corporations  in  the  Federal  courts. 

The  laws  of  Texas,  requiring  a  railroad 
corporation  to  have  a  principal  office  where 
ita  books  shall  be  kept,  can  in  no  way  affect 
the  jurisdiction  of  the  Federal  courts  over 
■Qch  corporate  body,  founded  as  it  is  upon 
the  conclusive  presumption  that  the  members 
of  such  corporation  arc  citizens  of  the  state 
which  created  the  body  corporate.  Having 
%  principal  office  does  not  restrict  the  citizen- 
•hip  of  the  corporation,  or  of  its  members, 
to  the  particular  locality  where  such  office  is 
kept.  Neither  does  it  raise  any  presumption, 
prima  facie  or  conclusive,  that  the  members 
of  such  corporation,  citizens  of  the  state, 
leside  at  that  particular  place. 

The  members  of  a  corporation,  created  by 
%  state,  being  conclusively  presumed  to  be 
Ma 


citizens  of  the  same  state,  so  as  to  confer 
upon  the  Federal  courts  the.  jurisdiction  to 
entertain  suits  by  or  against  the  corporate 
body,  upon  what  theory  or  principle  hereto- 
fore ever  suggested  can  it  be  maintained  that 
tlie  state  citizenship  of  the  members  of  such 
corporation  is  to  be  confined  or  restricted  to 
the  locality  of  the  principal  office  of  the  cor- 
porate body?  There  is  no  presumption  that 
this  citizenship,  "united  together  in  a  cor- 
porate body,  and  acting  under  the  authority 
conferred  upon  them  for  the  more  convenient 
transaction  of  business,  and  consequently  en- 
titled to  maintain  suits  in  the  courts  of  the 
United  States,"  has  its  separate,  or  aggregate, 
residence  in  the  particular  locality  or  place 
where  the  corporate  body  keeps  its  principal 
office. 

The  opinion  of  the  court,  while  compelled 
to  recognize  the  presumption  of  the  citizen- 
ship of  the  members  of  the  corporate  body, 
on  which  the  jurisdiction  of  the  court  over 
the  corporation  rests,  or  upon  whicli  it  de- 
pends, in  effect  confines  that  citizenship  to 
a  particular  locality  within  the  state  creat- 
ing the  corporation,  when  there  is  no  pre- 
sumption, either  of  fact  or  law,  that  the  citi- 
zenship composing  tiie  corporate  b<xly  is  so 
restricted.  In  other  words,  the  legal  pre- 
sumption that  the  members  of  the  corporation 
are  citizens  of  the  state  under  which  tiic  cor- 
porate body  is  created,  is,  by  the  opinion  of 
the  court,  restricted,  so  as  to  give  that  citi- 
zenship a  legal  residence  *contine(l  to  [5]f> 
the  place  where  the  corporate  Ixxlv  has  its 
principal  office.  I  know  of  no  authority  or 
principle  upon  which  this  can  be  done. 

But  suppose  the  clause  that  "no  eivil  suit 
shall  be  brought  before  either  of  said  courts 
ap^ainst  any  person  by  any  original  prorcss 
or  proceedings  in  any  other  district  tlian  that 
whereof  he  is  an  inhabitant,"  can  have  no 
application  to  the  suit  of  an  alien  against  a 
citizen,  or  of  a  citizen  against  an  alien,  what 
is  the  meaning  of  the  word  'Mnliabitant, "  as 
used  in  that  clause  of  the  Act  V  The  word 
has,  of  course,  a  great  vairiety  of  incaningH. 
dependent  upon  the  connection  in  which  it 
is  used.  It  is  not  used  in  the  judiciary  acts 
of  1887  and  1888,  or  in  any  previous  judiciary 
act,  in  a  sense  that  was  intended  to  limit  and 
restrict  the  jurisdiction  conferred  hy  the 
previous  clause  of  section  one.  Congress  did 
not  mean  to  broadly  confer  jurisdiction  of  a 
controversy  Injtween  an  alien  and  a  citizen 
in  the  first  clause  of  the  Act,  and  then  in  the 
subsequent  clause  restrict  that  jurisdiction 
by  the  word  "inhabitant,"  so  as  to  limit  such 
jurisdiction  to  the  residence  of  the  alien  or 
of  the  citizen.  The  meaning  of  the  word, 
as  used  in  the  Judiciary  Act,  is  to  he  taken 
in  the  sense  of  "citizen"  or  "alien." 

This  was  the  meaning  given  to  the  word 
as  it  was  used  in  the  eleventh  section  of  the 
Act  of  1789.  Thus  in  Pic^uet  v.  Swan,  5 
Mason,  85,  46,  Mr.  Justice  Story  had  ocaision 
to  construe  the  meaning  of  the  word  "  inhab- 
itant,** as  used  in  the  first  Judiciary  Act, 
and  said:  "But  I  lay  no  particular  stress 
upon  the  word  'inhabitant,'  and  deem  it  a 
mere  equivalent  description  of  'citizen*  and 
'alien'  in  the  general  clause  conferring  Ju- 
risdiction over  parties." 
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In  Mb  part4  Shato  (*  S?iau  ▼.  Qttiney  Min, 
€h,')  145  U.  8.  444  [36:  768].  Mr,  Justiee 
Oray,  speaking  for  the  court,  said  in  effect 
that  the  word  "  inhabitant"  in  the  Act  of  1887 
was  apparently  used  in  no  larger  or  dillerent 
meaning  than  ** citizen." 

If.  as  already  shown,  the  latter  clause  of 
the  first  section  of  the  Act  of  1887,  declaring 
that  ''where  the  jurisdiction  is  founded  only 
on  the  fact  that  the  action  is  between  citizens 
of  different  states,  suit  shall  be  brought  only 
in  the  district  of  the  residence  of  either  the 
520]p1aintiiT  or  the  defendant,"  has  no*ap- 
p1  ication  to  the  present  suit ;  and,  if  the  prior 
clause,  contiiining  the  word  ^inhabitant,"  is 
in  applicable  to  suits  between  an  alien  and 
a  citizen,  as  held  in  Hohorst's  case,  or  if  the 
word  ''inhabitant"  is  used  in  the  sense  of 
••citizen,"  or  "alien,"  then  it  is  clear  that 
the  plea  in  abatement,  interposed  in  the  pres- 
ent case  by  the  Texas  corporation,  is  not  a 
▼alid  objection  to  the  jurisdiction  of  the  cir- 
cuit court. 

Tlie  opinion  of  the  court,  holding  to  the 
contrary,  rests  upon  grounds  which  liave  no 
application  to  this  case. 

Mr.  Jvsticc  Harlan  concurs  in  this  dis- 
tent. 


EDWARD  Ti.  HEDDEN,   Collector  of  the 
Pon  of  New  Yorls,  Plff.  in  Err., 

V. 

WILLIAM  ROBERTSON. 

(See  S.  C  Reporter's  ed.  520-^527.) 

Tariff  Act  of  ISSS—dvty  an  cotton  doth, 

1.  Schedule  I.  paraprrapbs  819.  830, 831,  of  the  Tariff 
Act  of  1883,  fixes  tbc  rate  of  duty  by  a  classiflca- 
tioD,  baaed  on  the  number  of  threads  In  a  square 
Inch  of  cotton  olotb,  without  reference  to  the 
mode  by  which  the  count  shall  be  made,  and 
without  reirard  to  the  Incidental  ornamentation 
of  the  fabric 

2L  The  omRmcntation  placed  upon  the  ground- 
work of  the  fabric  does  not  change  Its  character 
a.^  cotton  cloth,  subject  to  the  countable  clause 
of  the  statute,  and  dutiable  under  paragraphs 
S19.  aSO  aud  a21  of  tho  Act  of  1883. 

[No.  212.] 

Arguid  Jan.  t5,  1S94.    Decided  Feb,  6, 1894. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  Slates  for  the  Southern  District  of 
New  York,  to  review  a  judirment  in  favor  of 
^Villiam  Robertson,  plaintiff,  against  Edward 
L.  Iledden,  Collector  of  Customs  at  the  port 
of  New  York,  for  an  excess  of  duties  paid  by 
him  on  importations  of  cotton  cloths.  Be- 
9erted  and  case  remanded. 

8eesnme  case  below,  40  Fed.  Rep.  823. 

Tlie  facts  are  stated  in  the  opinion. 

Mr,  Edward  B.  Whitney*  Assistant 
Attif,  Gen.^tox  plaintiff  in  error. 

Mr,  Edwin  B.  Smith  for  defendant  In 
error. 

Nor.— ^s  Ui  lien  nf  United  States  for  duties,  see 
note  to  United  States  v,  850  Chests  of  Tea.  6:  70S. 

Am  to  aUi^tn  to  recover  back   dutiei  paid  under 
praWi;  urotest^  how  made,  and  its  effeeU  see  note  to 
Oreeir  ▼.  Thompson,  18: 897. 
161  U.S. 


*Mr.  Justice  Jackson  delivered  the  [52 1 
opinion  of  the  court 

This  is  an  action  brought  by  William  Rob- 
ertson, the  defendnnt  in  error,  in  the  United 
States  Circuit  Court  for  the  Southern  District 
of  New  York,  to  recover  from  the  plaintiff  in 
error,  Edward  L.  Hedden,  collector  of  cus- 
toms at  the  port  of  New  York,  the  sum  of 
$1016.84,  allepred  to  have  been  illegally  exact- 
ed in  excess  of  lawful  duties  on  a  number  of 
importations  of  cotton  cloths  brought  into  the 
port  of  New  York  in  the  year  188(5  by  the  de- 
fendant in  error. 

The  alleged  illegal  duties  were  levied  by  the 
collector  under  the  provisions  of  Schedule  I, 
paragraphs  819,  820  and  821,  of  the  Tariff  Act 
of  1^.  These  paragraphs  are  similar,  so  far 
as  concerns  the  present  question,  and  the  Ian- 

fuage  of  320  alone  is  necessary  to  be  quoted, 
t  reads  as  follows: 

**0n  all  cotton  cloth,  not  bleached,  dyed, 
colored,  stained,  painted,  or  printed,  exceed- 
ing one  hundre<l  and  not  exceeding  two  hun- 
dred threads  to  the  square  inch,  counting  the 
warp  and  filling,  three  cents  per  square  yard; 
if  blenched,  four  cents  per  square  yard:  if 
dyed,  colored,  stained,  painted,  or  printed, 
five  cents  per  square  yard;  Provided,  That 
on  all  cotton  cloth  not  exceeding  two  hun- 
dred threads  to  the  square  inch,  counting 
the  warp  and  filling,  not  bleached,  dyed, 
colored,  stained,  painted,  or  printed,  valued  at 
over  eight  cents  per  square  yard;  bleached, 
valued  at  over  ten  cents  per  square  yard;  dyed, 
colored,  stained,  painted,  or  printed,  valued  at 
over  thirteen  cents  per  square  yard,  there  shall 
be  levied,  collected,  and  paid  a  duty  of  forty 
per  centum  ad  valorem." 

The  defendant  in  error  claimed  that  the  cot- 
ton cloth  imported  by  him  should  not  be  clas- 
sified under  the  provisions  of  either  of  these 
paragraphs,  but  that  the  goods  were  dutiable 
only  under  paragraph  824,  which  reads  as  fol- 
lows: 

"Cotton  cords,  braids,  gimps,  gal  loons,  web- 
bing, goring,  suspenders,  brurcs.  and  ail  man- 
ufactures of  cotton,  not  spi-cially  *onu  |522 
merated  or  provided  for  in  this  Act,  and  cor- 
sets, of  whatever  inalerial  composed,  thirty-five 
per  centum  ad  ralorrm.*' 

It  was  shown  by  the  evidence  that  the  differ- 
ence in  the  rate  of  (hity  exacted  by  the  collector 
and  that  claimed  by  the  importer  was  $9SH.93. 

The  goods  in  question  were  called  Madras 
mull,  and  consisted  of  woven  cotton  cloth, 
the  groundwork  of  which  was  uniform,  and 
upon  which  were  figures  or  patterns  woven 
contemporaneously  with  the  weaving  of  the 
fabric.  These  figures  or  patterns  weie  woven 
into  the  groundwork  by  means  of  a  machine 
called  the  Jacquard  attachment.  When  the 
fabric  was  taken  from  the  loom  it  was  not  in 
a  finished  state.  The  threads  forming  the 
weft  or  filling,  furnished  by  the  Janiuard  at- 
tachment— used  entirely  tor  the  figures  or 
patterns — loosely  connected  the  figures  in  a 
horizontal  line,  and  were  raised  above  the 
smooth  surface  of  the  groundwork.  In  order 
to  bring  out  the  figures  or  pattern  more  dis- 
tinctly the  whole  fabric  was  run  through  a 
clippinc^  machine  two  or  more  times,  and  the 
loose  threads,  together  with  the  raised  parts  of 
the  pattern  were  cut  off;  so  as  to  make  the 
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fabric  smooth  and  even.  After  stating  the 
method  of  weaving  the  cloth,  and  thereafter 
dipping  it,  so  as  to  bring  out  the  flguies,  the 
manufaciurer,  Nicol  Pat  on  Brown,  a  witness 
of  the  plaintiff  below,  thus  describes  th^  fat>- 
rio: 

"In  the  groundwork  of  the  fabric  as  distin- 
guished from  the  figure  or  pattern  tbe  number 
of  threads  to  the  square  inch  is  uniform 
throughout  the  fabric,  but  when  the  fabric 
leaves  the  loom  and  before  it  goes  into  the 
clipping  machine  the  count  of  tbe  fabric  as  a 
whole  differs  from  the  count  after  it  has  been 
passed  through  the  clipping  machine.  Before 
the  fabric  is  put  in  tiie  chpping  machine  the 
number  of  threads  to  the  square  inch  in  the 
groundwork  of  the  fabric  as  disiingnislicd 
from  the  colored  threads  which  form  the  fig- 
ure is  uniform  throughout  the  fabric,  so  that 
if  in  any  one  of  these  fabrics  a  square  inch  is 
•elected  tor  tbe  purpose  of  the  count,  in  which 
there  is  no  figure  or  part  of  a  figure,  the  num- 
ber of  threads  in  that  square  inch  will  be  the 
ft2tt]number  of  threads  in  any  *8quare  inch  of 
tbe  ground  work  of  tbe  fabric  The  terms  weft 
Mid  filling  are  synonymous,  and  I  have  so 
valid  them  in  my  testimony.  The  Jaoqiiard 
■Michine  gives  the  indication  to  the  threads  of 
the  warp  which  forms  the  figure,  but  the  loom 
is  instrumental  in  leaving  both  the  groundwork 
ftod  the  figure.  .  .  .  The  weft  threads 
make  the  tigure,  but  require  to  be  woven  in  by 
ibe  warp  in  or«ler  to  retain  them  in  position  in 
the  fabric  whin  being  jiassed  thorough  the 
dippiiit;  mnchine  after  oeing  woven."   * 

The  v^iirp  ilirea«i8,  which  lock  into  the  weft 
threads,  are  cotitinuoos  from  end  to  end 
throughout  the  fabric,  but  tbe  weft  threads 
after  the  fabric  has  gone  through  the  clipping 
process  do  not  extend  continuously  from  side 
to  »ide  or  selvage  to  selvage. 

The  number  of  threads  to  the  square  inch 
•re  counted  by  the  use  of  a  magnifying  glass. 
In  the  goods  in  question  the  number  of  threads 
to  the  square  inch  was  determined  by  count- 
ing the  threads  in  a  square  inch  of  the  ground- 
work alone,  and  there  is  no  dispute  that  tbe 
groundwork  of  tbe  cloth,  independently  of  the 
figures,  contained  the  number  of  threads  desig- 
nated^ in  tbe  provision  of  tbe  statute  which 
warranted  the  duty  imposed  thereon  by  the 
collector. 

The  defendant  in  error  claimed,  however, 
that  the  goods  imported,  althou/^h  composed 
of  cotton  and  constituting  cotton  cloth,  were 
dutiable  only  at  the  rate  of  thirty  five  per 
centum  ad  tatorem  as  "manufactures  of  cot- 
ton not  specially  enumerated  and  provided 
for." 

The  duties  Imposed  by  the  collector  were 
paid  under  protest,  and  the  importer  there- 
after made  due  and  timely  appeal  to  the  Srere- 
tary  of  the  Treasury,  who  affirmed  the  decision 
of  the  collector.  The  importer  within  tbe 
time  prescribed  by  law  brought  his  action 
against  the  collector  to  recover  tbe  duties  which 
he  claimed  to  have  paid  in  excess  of  the 
•mount  required  by  tbe  Tariff  Act  of  1888. 
His  complaint  set  out  the  fact  of  the  payment 
of  the  duties,  his  protest,  and  the  adverse 
decision  of  the  Secretary  of  the  Treasury,  and 
that  the  sura  alleged  to  have  been  improperly 
exacted  from  him  had  never  been  repaid. 


^he  answer  of  the  collector  denied  [524 
that  the  plaintiff  had  paid  anything  la  excess 
of  the  proper  and  lawful  duty. 

Upon  the  hearing  of  tbe  cause  the  court 
directed  the  Jury  to  return  a  verdict  for  the 
plaintiff  below  for  the  sum  of  $988.08;  upon 
which  verdict  tbe  court  rendered  a  Judgment 
for  that  amount,  with  interest  and  costs,  ag^ 
grc'ratiog  the  amount  of  $10i4.06.  RohertS'tn 
V.  Medden,  40  Fed.  Rep.  883.  From  this  Judg- 
ment tbe  defendant  below  prosecuted  his  pre^ 
ent  writ  of  error. 

The  court  below  while  conceding  that  tbe 
goods  in  question  were  cotton  cloth,  within 
the  meaning  of  that  term,  held  that  they  did 
not  come  within  the  countable  clause  of  para- 
graphs 819.  820,  821,  of  Schedule  I,  above 
quoted,  for  the  reason  that  those  provisions  of 
the  Tariff  Act  of  1888  implied  that  the  cloth 
should  be  homogeneous,  so  that  the  number  of 
threads  per  square  inch  will  not  differ  in 
different  parts  of  the  fabric;  and  inasmuch  as 
this  was  not  true  in  reference  to  tbe  figures  of 
tbe  fabric,  tbe  goods  did  not  come  within  the 
meaning  of  tbe  above  mentioned  paragraphs, 
but  came  within  tbe  provision  oi  paragraph 
824  of  tbe  same  schedule  relating  to  "nn*)u- 
factnres  of  cotton  not  specially  enumeruicd  or 
provided  for." 

We  think  this  was  not  a  correct  view  of  the 
subject.  The  provisions  in  question  are  sub- 
stantially tbe  same  as  those  of  Schedule  A  of 
cotton  and  cotton  goods,  in  section  2504,  Re- 
vised Statutes,  which  reads  as  followfi: 

'*1.  Sec.  2504.  On  all  manufnclures  of 
cotton,  except  Jeans,  denims,  drillings,  bed- 
tickings,  ginghams,  plaids,  cottonades.  panta- 
loon stuff,  and  goods  of  like  description,  not 
bleached,  colored,  stained,  painted,  or  printed, 
and  not  exceeding  one  hundred  threads  to  tbe 
square  inch,  counting  the  warp  and  fillings 
and  exceeding  in  weight  five  ounces  per  square 
yard;  if  blenched,  five  cents  and  a  half  per 
square  yard;  if  colored,  sfnined,  painted,  or 
printed,  five  cents  and  a  half  per  squ>\re  yard, 
and,  in  addition  thereto,  ten  per  centum  ad 
talorem. 

•*2.  On  finer  and  lighter  goods  of  like  de- 
scription, not  exceeding  two  hundred  threads 
to  the  square  inch,  counting  tbe  warp  and  fill- 
ing, unbleached, five  cents  per  yard;  if  bleach- 
ed, five  and  a  half  cents  per  square  yard;  if  c»il» 
ored,  stained,  *painted,  or  printed,  five  [n2'» 
and  a  half  cents  per  square  yard,  and,  in  addi- 
tion thereto,  twenty  per  centum  ad  wUorem. 

"12.  Cotton   braids,   insertings,  lace,  trim- 
ming, or  bobbioet,  and  all  other  manufactures 
of  cotton,  not  otherwise  provided  for,  thirty 
five  per  centum  ad  valorem." 

In  Ntioman  v.  Arthur,  109  U.  8.  18S 
127:883],  these  provisions  Just  quoted  came  be- 
fore tbe  court  for  construction  and  application. 
The  imported  coods  were  cotton  Italians, 
which  were  twilled  and  bad  upon  them  differ- 
ent figures  and  desij^ns  made  in  tbe  wenvinsr. 
Tbe  goods  bad  more  than  one  hundred,  and 
less  than  two  hundred,  threads  to  tbe  square 
inch,  counting  the  warp  and  filling.  It  was 
contended  in  that  ca  ?,  as  in  this,  that  the 
goods  were  not  dutiable  under  the  countable 
clause  of  tbe  statute,  but  were  dutiable  as 
"manufacturer  of  cotton,  not  otherwise  pro- 
vided for."    This  court  held,  however,  that 
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e  of  the  . 


,  .        „  .      .     ,  ...._.  ;,  therefore,  of  opinioti  Ihiit  ihere'su 

_ i  counting  the  unrnvi-led  tbreada.    It  error  Id  tbe  aclion   of  the  court  below,  and 

WM  iDUgbt  to  sbnw  1)7  proof  tbat  tl  nat  not  tbai  tbe  undisputed  facta  of  *lbe  caae  (537 

the  custom  of  mercbanls  to  buy  and  sell  such  etlabllsb  (hat  a  verdict  should  ban  been  di- 

goods,    or    to    determine  the   value    thereof,  reeled  for  the  dffeodant. 

partially  or  wholly,  by  ihe  number  of  tl  reads  The  judgment  of  the  eoiirl  below  it,  tlier^ort, 

to  the  Ktjiiare  Inch,  aa  aacer'ained  by  means  of  revrrssd,  and  tla  catt  remand/d  for  further  pro- 

■  magnilylDK  ftlass  or   otherwise;    but    Mr.  eetdingt  in  eonformii]/ witMhi*  opiaian. 

JviUee  HatlhewB,  apeaklDg  for  the  court,  tsid 

tbal  Buch  cuaiom  would  throw  do  llgbt  what-  Mr.  Jvttiee  Brewer  did  net  licnr  the  arftu- 

•Ter  on  the  meaniag  of  the  law,  "because  the  fnenl  Id  this  case,  aod  took  do  part  Id  tbe  oo- 

Uw  fliea  tbe  rate  of  duty  by  a  clnsslfi cation  cialoD  of  tbe  courL 

faaaed  on  the  number  of  threads  In  a  square 

tach,  without  refereace  to  ibe  mode  In  whlcb 

tbe  coant  is  to  be  made.      It  mlcht  be  quite 

GODvenient  for  dealers  not  to  count  Ibe  threads 


cent  whet)  the;  could  do  bo  without  i; 


rarelitig,  but  i 

K«  intEnded   so  to  stop  tte  count  by  col-  CITY  OF  NEWPORT  k 
tors  at  the  same  ItmiL    Thereappears  to  be 

DO  difficulty  In  counUng  threads  DO  mailer  how  <See  S.  C  Reporter's  ed.  GlT-ttt.) 
line  the  fabric,  as  lonjc  as  the  goods  are  plain 

woven;   and  Ihe  Deressl^  of  unraveling  tor  Feitfrat  qvetlion — order  in  eaie  <^  contempt — 

tlie  purpose  of  couoting  seems  to  exist  only  in  e-mttnietion  <f  Hate  Judgntent—reatoru  iff 

caae  of  twilled  goods;  and  yet  this  very  Act  re-  laU  eonrt. 
qtiirea  a  count  of  threads  Id  tbe  case  of  leaas, 

denims,  drillings,  bed-Ik'klogs,  etc.,  which  are  ••   Thu  oourt  murt  aetermlne  for  ttWf  whether 

526]  twilled,  and  lascs  a  'aiflerence  of  duty  t"-"  ?"".,!"'!{ ,"'™'.''~  '?'  ^T^^"i  queattoa 

Dpon  .hem  according  to  the  number  of  tbreads  ^L^e't*'^':,^  «„i'er*".,^ror,i'of'"t2rSi;:^ 

la  the  square  inch  so  ascertained."  Staiutat            "■""='  bmhuu  iw  ui  u»  ne  i« 

There  is  no  such  subetanllal  difference  be  „    ■pi..  .«.-<.<»    ^  •>..  k>  %_  _  ^  »>  .  ^.. 

..__.u_*-4          *_j[      \r           ^  ^     A   *i  *«    Thedertsion  of  the  hlabeat  oourt  of  a  state  or* 

tween  the  Act  construed  In  Neanian  v.  Arthur  a,rintt  a  lower  stBls  court  to  discharae  ■  rule  for 

and  the  provisions  of  the  Act  of  1888,  now  oonteinpi.l.cotaflDalJudgineotnordo™Upr*- 

UDder  consideration,  as  would  authorize  Ibe  aent  a  Federal  quoetton,  such  as  would  enUHea 

court  to  place  npon  tbe  latter  a  different  con-  partr  to  have  Uie  JudifmaDt  re-eiBioiiied  in  ttata 

■triictlon  from  tbnC  placed  upon  ibc  former.  court. 

Tbe  practice  of  determining  the   Dumber  of  z.   TbeconatrucMoD  wblob  the  bigbeet  oourtofa 

threads  In  both  cases  was  the  Rnme,  and  the  atate  places  upon  Ita  own  judnment,  ntii)  under 

acts  are  so  nearly  alike  In  their  provisions  that  which  ennstruotloa  it  holds  tbat  a  partr  thereto 

a  dilTercnt  interpretation  canuut   be  given   by  has  not  tieen  (tuiUy  of  contenipt,  presenls  no 

Ibis  court  to  the  lust  Act,  which  contsios  no  Federal  question. 

lubjtanlialcbnree  in  phraseology.     McDonald  *-   This  court  li  not  called  upon  tn  review  the  cot^ 

V.  Ilorey.  110  U.  8.  6af)  [28:2081.  reclnof«  or  Incorrectness  of  the  reasonliiB  on 

The  provisions  of  the  Act  of  1«81.  like  tbe  which  the  iWte  court  of  appeals  i™<;h«d  ita  coo- 

provisions  of  section  2504,  fixes  ihe  role  of  ='"'"""  ""«  ""  onlerof  the  loww  statecoort 

duly  by  a  elasslflcation,  based  on  Ihe  number  waa  erronooua. 

of  threads  !o  a  square  foch  of  cotton  cloth,  „  ,     ...  .  ,       ^   ,do,       n    -j  j  ifj.  r   .cn> 

without  r^fcrencrto  the  mode  by  whlcb  th^  SulmMed  Jan.  «.  1894,     Decided  Fd>.  6.  IS94. 

rount  shall  be  made,   aud  wilhnut  rccard  to  ^      „„„„„        .      „           .   .          ■    . 

the  incidental  nmamentation  of  the  fabric.  T^  ERROR  to  the  Court  of  Appeals  for  tbe 

We  have  no  aullioritT.  where  the  duty  Is  ■»-    Stale  of  Kentucky,  to  review  a  judgment 

Ibus  specifically  declared,  to  make  an  excep-  "f  that  court,  reverstns  Ihe  judgment  of  the 

tlon,    based   upon   somelhiog  that   might   be  Louisville  Law  and  Equity  Court,  adjudging 

added  to  the  cloth  in  the  way  of  Ueurea  or  the  city  of  Newport  and  its  board  of  counsel- 

pallemt  placed  upon  the  groundwork  of  the  men,  guilty  of  contempt  ot  court,  for  a  viola. 

",'Jk/'-  ..""I*  gfoindwork  being  collon  cloth,  not..-J.  to  iurt«H<!«M.  fn  Oe  UnUed  Sloto. 

within  the  terms  and  provlsiona  of  the  ilstute,  supnm.  Oourl.  wliert  Ftaerai  m-teHon  artwe.  n- 

aud  the  threads  thereof  being  couoWble,  tbe  ujftereor*  draicmn  ijwettmntatuiM.lrraluorCOn. 

jcoods  were  dutiable,  by  tbe  express  lani>uage  Hfiulion,  see  notes  to  Hartln   v.   Iluuier.  4:  »• 

of  the  statute,  at  tbe  rale  which  was  exacted  Matthews  v.  Zaoe.  3:  OM,  aod  Williams  v.  H'onii.k 

by  ihe  collector  from  tbe  defendant  in  error.  BTl. 

The  mode  of  weaving  the  goods  and  of  Bub-  .!»  to  /iir(»dfct*on   at    Cnftcd   5EiK«s   Suprenx 

•eriuently  clipping  the  fabric  so  as  to  bring  out  CimH   toileclan  Mole  late  cold  at  in  eonficttrith 

Ibe  figures,   even   though  that  operation  did  Hat',  eona.iuiion;  to  rtritt  decnet  ot  Halt  courtt  at 

pare  tSe  weft  or  filling  at  the  figures,  does  not  '" '^''f!r"'J"::J^  "^t '^Jf^  "~  ^"^J."  J".'^,'- 

Sange  the  character*' of  the  fnbric  so  as  to  ^""',^'"'J\"u'?;'Sl'°i-*'iT^'''^^"'  ^*"^'-^- 

m.k«it.manufac>u«of''cott<.o,notspeclally  ''Tlri„^^i^''^n''^ ^d'^^  ^  ^ate   «mr,..- 

eoumerated  or  provided  for.       In  other  words.  ntc««ilv  of  Federal  auertlon;  uAot  eon«(««t«  FcO- 

the  ornamentation   placed  upon  Ihe  ground-  >raliruci>l(on.aee  nolo  toHambUnT.WMWmliWid 

work  of  tbe  tftbrio  doe*  not  cbaDge  its  cbsr-  ccSTiSei. 

1^1  V.H.  %n 
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tioii  of  a  decree  fn  a  former  suit,  etc.  On  mo- 
Hon  to  di8mt88,  dUmi^Md, 

The  facts  are  staled  Id  the  opinion. 

Messrs.  Wm.  Lindsay  and  Chas«  J. 
tftelm  for  defendaDt  id  error,  in  favor  of  mo- 
tion. 

Messrs,  R.  W*  Nelson,  E.  A*  Feri^nson, 
J.  B.  Foraker*  Wm.  Stone  Abort  and 
Ludus  Desha  for  plaintiff  in  error,  in  opposi- 
tion. 

JIfr.  Justice  Jackson  delivered  the  opinion 
•of  Ibe  court: 

This  case  is  before  the  court  on  motion  of 
defendants  in  error  to  dismiss  the  writ  of  error 
for  want  of  jurisdiction. 

In  1880  the  board  of  counsel  men  of  the  city 
•of  Newport,  state  of  Kentucky,  entered  into  a 
contract  with  the  Newport  Light  Company  to 
lifrht  the  streets  and  public  places  of  that  city 
with  fi^As  for  a  term  of  twent]r-five  years  to  the 
•exclusion  of  all  others,  and  it  was  agreed  that 
the  company  should  also  have  the  exclusive 
privilcf^e  of  using  the  streets  and  public  places 
for  the  purpose  of  laying  pipes  in  which  to 
eonvey  the  ga^. 

In  1885,  while  the  Newport  Light  Company 
was  in  the  actual  performance  of  its  contnict, 
the  city  of  Newport  entered  into  another  con- 
tract with  the  Dueber  Light  Company,  by 
which  the  latter  corporation  agreed  to  under- 
take to  furuish  gas  for  lighting  the  city  of 
of  Newport  for  a  designated  period.  Before 
ibis  latter  contract  was  carried  into  execution, 
the  Newport  Light  Company  instituted  suit  in 
the  Louisville  law  and  equity  court  against  the 
city  of  Newport  and  the  Dueber  Light  Com- 
pany to  restrain  the  city,  its  officers  and  agents, 
from  carrying  into  effect  the  contract  with  the 
Dueber  £ight  Company  durinc:  the  existence 
of  the  contract  between  the  Newport  Light 
Company  and  the  city  of  Newport.  The  court 
rendered  a  judgment,  which,  in  substance,  en- 
joined the  city  from  making  or  carrying  into 
execution  a  contract  with  any  person  for  light- 
ing the  streets,  alleys,  public  buildings,  and 
public  places  of  the  city  with  gas  during  the 
continuance  of  its  contract  with  the  Newport 
Light  Company,  The  case  was  carried  to  the 
court  of  appeals  of  the  state  of  Kentucky,  and 
io  May.  1^86,  the  judgment  of  the  lower  court 
was  atiirroed.  Newport  v.  Newport  Light  Co, 
89  Ky.  454. 

In  March,  1887,  the  city  of  Newport  and  the 
K20]  New  port  *Light  Company  entered  into  a 
compromise  agreement  for  the  settlement  of 
•differences  between  them,  one  of  the  provisions 
of  which  was  that  "  the  amount  of  gas  con- 
sumed to  be  paid  for  by  meter  measurement, 
and  that  when  the  cityshall  determine  that  a  gas 
post  shall  be  removed  from  one  point  to  anoth- 
er, or  to  be  discontinued,  the  gas  company  shall 
remove  the  same  at  the  expense  of  the  city,  and 
if  discontinued,  tbe  same,  including  the  requi- 
site fixtures  for  the  posts,  shall  be  purchased 
by  said  city  at  their  original  cost."  The  com- 
promise, however,  was  not  to  be  understood 
as  in  any  way  waiving  any  existing  riehis  or 
privileges  granted  the  Newport  Light  Com- 
pany by  the  existiner  contract. 

By  an  act  of  the  legislature,  passed  in  1800. 
the  Suburban  Electric  Dluminating,  Heating 
^  Power  Company,  of  Newport,  Kentucky, 


was  incorporated.  Among  other  provfsioiis  ut 
the  incorporating  act  it  was  providtni: 

*'Sec.  7.  The  general  nature  of  the  business 
of  the  corporation  shall  be  the  erecting,  oper- 
ating, and  maintaining  a  general  system  of 
electrical  dynamos  and  other  apparatus  for  the 
purpose  of  generating,  furnishing,  and  selling 
electricity  for  light,  heat,  and  power,  and  for 
any  other  purpose  that  the  electric  current  may 
be  applied  in  the  cit^of  Newport,  and  furnish- 
ing and  supplying  said  city  and  its  inhabitants, 
and  other  persons  and  corporations,  and  munic- 
ipal corporations,  located  in  or  near  said  city, 
with  light,  heat,  and  power  by  tbe  electric  cur- 
rent. 

"Sec.  8.  Said  corporation  is  authorized, 
subject  to  the  same  regulations  and  restrictions 
imposed  by  the  city  authorities  of  Newport 
upon  other  corporations  in  said  city,  to  run  its 
wires  and  conduits  for  electric  power,  lighting, 
and  heating,  in,  under,  on,  and  over  the  streets, 
alleys,  and  by-ways  of  said  city  and  adjacent 
thereto:  Provided^  It  shall  in  no  way  per- 
manently  obstruct  the  use  of  the  same  to  the 
public  or  any  individual;  and  it  is  hereby  re- 
quired to  place  in  repair  an v  street  or  highway 
under  which  it  may  lay  its  conduits,  or  in 
which  it  may  erect  its  poles,  or  do  such  other 
work  consistent  with  the  general  nature  of  the 
business  of  the  corporation;  but  it  may  tempo- 
rarily obstruct  tbe  same." 

«0n  April  17,  1890.  tbe  legislature  [530 
amended  the  charter  of  the  dty  of  Newport  as 
follows: 

"The  board  of  council  men  are  hereby  au- 
thorized to  contract  for  lighting  the  city  of 
Newport  and  {supplying]  its  inhabitants  in 
any  mode  now  known  or  which  may  hereafter 
be  discovered,  and  in  so  doing  grant  the  use  of 
the  public  places  and  of  the  streets  of  the  city 
for  such  purposes:  Protiifed,  That  said  con- 
tract shall  not  interfere  with  any  existing  right 
or  contract. 

"Sec.  7.  All  acts  in  conflict  with  this  act 
are  hereby  repealed. 

*'8ec.  8.  This  act  shall  take  effect  from  and 
after  its  passaire." 

It  was  assumed  by  the  city  of  Newport  that 
the  act  incorporating  the  Electric  Illummating 
Company,  and  the  act  amending  the  charter  of 
the  city,  in  connection  with  the  modification 
of  the  original  contract  between  the  city  and 
tbe  New|K)rt  Light  Company,  operated  to  sus- 
pend or  abrogate  the  injunction  granted  in  the 
suit  of  the  Newport  Li^lit  Company  against 
the  city  of  Newport  and  the  Dueb«T Company; 
and,  acting  upon  this  theory,  the  city  of  New- 
port, after  proper  resolution  bad  been  passed 
in  April,  1891,  by  its  board  of  council  men,  en- 
tered into  a  contract  with  the  Suburban  Elec- 
tric Illuminating,  Heating  &  Power  Company 
for  furnishing  the  city  with  electric  lights.  In 
connection  with  this  contract  the  board  of  coun- 
cilmen  resolved  '*that  the  city  discontinue  the 
use  of  the  lamp  posts  now  in  use  for  both  naa 
and  gasoline,  and  the  gas  light  thereby  furnish- 
ed, on  July  1, 1891,  and  the  city  clerk  is  directed 
to  notify  the  Newport  Light  Com  pa  nv  thereof, 
and  request  thnt  it  send  the  city  a  statement  of 
tbe  original  cost  of  the  lamp  posts,  indudiog 
the  requisite  fixtures  thereof." 

Thereafter,  on  July  7,  1891,  the  Newport 
Light  Companv  procured  a  rule   from  the 
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LouiiYllle  law  and  equity  court  to  Issue 
agninst  the  city  of  Newport  and  its  board  of 
councilmen  to  show  cause  why  they  should 
not  be  punished  for  cod  tempt  of  court  for  a 
▼iolation  of  the  decree  in  the  former  suit  of  the 
Newport  Light  Co,  v.  Neioport  and  Tht  Dtieb&r 
Company, 

531]  *The  affidavit  of  the  president  of  the 
Newport  Light  Company,  upon  which  the  rule 
issued,  set  forth  that  the  contract  entered  into 
by  the  city  of  Newport  with  the  Suburban 
Electric  illuminating,  Heating  &  Power 
Company  to  light  the  city  of  Newport  by  elec- 
tricity for  the  term  of  fifteen  years,  which 
went  into  effect  on  July  1,  1891,  and  at  which 
time  the  Electric  Illuminatiog  Company  com- 
menced to  furnish  electric  light  under  the  con- 
tract, was  an  attempt  on  the  part  of  the  city  of 
Newport  to  annul  and  set  aside  the  contract 
made  June  8,  1880,  between  the  city  and  the 
Newport  Light  Company;  and  that  this,  with 
all  other  acts  attending  the  making  of  the  con- 
tract with  the  Electric  Illuminating  Company, 
was  a  violation  on  the  part  of  the  city  of  the 
injunction  granted  in  the  former  suit  of  the 
Newport  Ught  Co.  v.  Newport  ond  The  Dueber 
Co.,  and  in  contempt  of  the  authority  of  the 
court. 

To  this  affidavit,  on  which  the  rule  was 
issued,  a  demurrer  was  interposed  by  the  de- 
fenilants  in  error,  which  was  overruled,  and  a 
response  was  then  filed  thereto,  in  which  it 
was  claimed  that  by  the  compromise  of  1887  it 
was  agreed  that  when  the  city  should  determine 
that  a  gas  post  was  to  be  discontinued,  the 
same,  including  the  requisite  fixtures  for  the 
post,  should  be  purchased  by  the  city  at  their 
original  cost,  and  that  this  new  modified  con- 
tract was  in  force  from  that  date  until  the 
doing  of  the  several  acts  complained  of,  and 
was  in  lieu  of  the  original  contract,  wherein 
the  injunction  was  granted,  and  was  a  novation 
between  the  parties  of  the  rights  as  to  the  light- 
ing and  discontinuance  of  the  lamp  posts,  gas 
and  gas  lights. 

The  response  further  stated  that  after  the 
decree,  granting  the  injunction,  had  been 
rendered. the  general  assembly,  by  an  act  passed 
in  1890,  had  invested  the  city  of  Newport  with 
full  power  to  provide  for  the  lighting  of  its 
streets  and  public  places  with  improved  lights, 
and  that  the  Suburban  Electric  Illuminating, 
Heating  A  Power  Company  was  by  the  gen- 
era] assembly  invested  with  full  power  to  enter 
the  8treet<%  of  the  city  of  Newport  for  the  pur- 
pose of  supplying  electric  lights  to  all  such 
persons  and  corporations,  including  the  city  of 
Newport,  as  might  contract  for  the  same. 
032]  *It  also  averred  that  the  city  entered 
Into  its  contract  with  the  Electric  Illuminating 
Company  under  the  authority  conferred  by 
tbese  two  acts  of  the  legislature. 

The  Newport  Light  Company  interpoRcd  its 
demurrer  and  exceptions  to  the  response. 
which  were  sustained  by  the  court,  its  ruling 
being  that  "the  said  response  is  adjudged  in- 
sufficient, to  which  said  respondents  except, 
and.  the  respondents  to  the  rule  failing  to 
make  further  response,  it  is  adjudged  that  the 
acts  set  forth  in  the  affidavit  herein  constitute 
a  violation  of  the  injunction  heretofore  granted 
In  tbese  causes,  to  which  said  respondents  ex- 
cept; and  the  said  respondents  are  allowed 

161  U.  8.  U.  S.,  Book  88.  17 


until  the  twentv  fourth  day  of  July,  eighteen 
hundred  and  ninety  one,  to  purge  themselves 
of  their  contempt  herein  by  setting  aside  and 
annulling  the  contract  with  the  Suburban 
Electric  Illuminating,  Heating  &  Power 
Companv,  dated  April  28, 1801,  and  ceasing  to 
light  or  have  lighteid  the  streets,  lanes,  alleys, 
public  building,  or  places  of  the  city  of  New- 
port under  said  contract;  and  the  said  re- 
spondents are  hereby  ordered  to  rescind  and 
set  aside,  before  the  said  twenty  fourth  day  of 
July,  eighteen  hundred  and  ninety-one,  the 
resolution  passed  on  the  twenty- third  day  of 
April,  1891,  to  discontinue  the  lamp  posts  and 
the  light  furnished  thereby  by  the  Newport 
Light  Company,  to  which  said  respondents 
except;  and  the  city  of  Newport  is  oniered  to 
continue  to  take  gas  from  the  said  company 
for  the  lighting  of  the  places  aforesaid  as  may 
be  required  for  that  purpose  according  to  the 
contract  between  said  city  of  Newport  and  the 
said  company,  dated  June  third,  18(50,  to  which 
said  respondents  except." 

From  this  judgment  the  respondents  below 
appealed  to  the  court  of  appeals  of  the  state, 
which  court  on  March  4,  1898,  rendered  a  de- 
cision reversing  the  judgment  of  the  Louisville 
law  and  equity  court  The  grounds  on  which 
the  court  of  appeals  rested  its  reversal  of  the 
action  of  the  lower  court  were  that  the  contract 
between  the  Newport  Light  Company  and  the 
city  of  Newport,  which  was  construed  and  sus- 
tained in  1885,  in  the  suit  between  those  panics, 
did  not  preclude  the  city  from  making  a  con- 
tract for  lighting  its  streets  and  *pub1ic  [533 
places  with  electricity,  as  long  as  the  contract 
for  furnishing  it  with  gas  remained  in  force; 
that  the  legislative  enactments,  authorizing  the 
city  to  contract  with  the  Electric  Illuminating 
Company  for  electric  light,  did  not  authorize 
the  violation  of  the  contract  between  the  city 
and  the  Newport  Light  Company,  as  those 
acts  provided  that  existing  contracts  should 
not  be  interfered  with;  that  while  the  Newport 
Liirht  Company,  under  its  contract,  had  the 
right  to  supply  the  city  with  gas,  to  which 
alone  its  contract  had  reference,  it  had  no  un- 
limited power  over  the  streets  for  the  purpose 
of  lighting  them,  and  had  no  right  to  restrict 
the  city  in  the  use  of  other  and  superior  lights; 
that  its  contract  with  the  city  authorized  it  to 
furnish  gas  or  other  light  equally  as  good; 
that  it  could  not  be  required  to  furnish,  or  the 
city  to  receive  from  it,  electric  light  because 
its  contract  had  reference  to  gas  only,  and 
could  not  have  been  construed  in  any  other 
way  by  the  court  below,  or  by  the  court  of 
appeals  in  the  suit  between  the  Newport  Light 
Company  and  the  city  of  Newport,  decided  in 
1886;  that  the  contention  between  the  two  cor- 
porations in  that  litigation  was  as  to  which  gas 
light  company  should  furnish  the  gas,  the 
Dueber  Light  Company  or  the  Newport  Light 
Company;  that  that  decision  did  not  go  to  the 
extent  of  adjudging  that  no  other  company 
should  furnish  light  of  a  different  character, 
when,  in  the  judgment  of  the  city,  the  public 
interests  required  it 

It  was  also  held  that  the  original  decree 
under  which  the  injunction  was  made  per- 
petual was  in  reference  to  the  supply  of  gas 
alone,  and  could  only  be  considered  in  that 
light,  and  the  word  "otherwise,"  used  in  the 
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restrainiDf^  order,  could  not  be  constraed  as 
ffivioj^  I  be  Newport  Li^lit  Conipanj  ibe  abso- 
lute rigbt  to  furoisb  g>ts  or  any  other  light 
during  ihe  existince  of  its  routract  with  tLe 
city;  tbat  the  Newport  Light  Company  bad 
its  legal  remedy,  and  must  resort  to  that 
remedy  if  it  shall  have  sustaioed  damages  by 
rt*asoD  of  the  refusal  of  the  city  to  have  its 
cireets  and  public  pbices  lighted  by  gas. 

It  was  accord inely  held  by  the  court  of  ap- 
pjpala  "I bat  a  court  of  equity  will  not  interfere 
o*{4]  to  prevent  the  city  from  •lighting  the 
streets  and  public  places  with  electnc  liebts," 
and  that  ihe  defendants  in  error  bad  not  vio- 
lated the  injunction  in  the  original  suit  of  the 
Newport  Light  Company  against  the  city  of 
Newport  and  the  Dueber  Company,  and  was 
DOt  guilty  of  contempt.  The  court  therefore 
directed  the  lower  court  to  discharge  the  rule 
against  the  defendants  in  error. 

At  the  request  of  the  Newport  Light  Com- 
pany, the  court  of  appeals  certified  'Mhat  on 
the  trial  and  beating  of  this  suit  and  case  in 
this  court  the  validity  of  said  act  of  the  iren- 
eral  asgemhly  incorporating  the  said  Suburban 
Electric  Illuminating.  Ileaiing  &  Power 
Company,  and  the  authority  exercised  under 
the  same  in  making  said  contract  between  said 
appellant  and  said  last  named  company  as 
aiforesaid,  was  drawn  in  question  on  the  ground 
tbat  the  same  impaired  the  obligation  of  the 
contract  between  the  appelUint  and  the  ap- 
pellee, before  mention*  d,  and  was  repugnant 
to  the  Constitution  of  the  Unitefl  States,  and 
that  the  derision  of  this  the  hiul  est  couit  of 
law  }  nd  equity  of  this  state  in  which  a  decision 
of  this  suit  could  be  had  was  in  favor  of  the 
validity  of  said  last  mentioned  act  of  the  said 
general  assi  mbl y  and  of  the  authority  exercised 
ther<  under  by  said  appellant  in  making  said 
contract  with  said  Suburban  Electric  Illumi- 
nating, Heatinff  &  Power  Company. 

A  writ  of  error  having  been  sued  out  from 
this  court  to  the  court  of  appeals,  the  motion 
is  now  made  by  the  defendants  in  error  to  dis- 
miss that  wiit  on  the  ground  that  the  case  pre- 
ients  no  Federal  question. 

The  above  certificate  of  the  chief  iustice  of 
the  court  of  appeals  of  Kentucky,  while  enti 
tied  to  reppeclful  consideration  .does  not  in  itself 
establish  the  existence  of  a  Federal  queMion  in 
this  case,  and  confer  jurisdiction  upon  this 
court  to  re  exnmine  the  judgment  complained 
5*{7]  of.  This  court  must"*determine  for  it- 
•elf  whether  the  suit  really  involves  any  Fed- 
eral question  which  will  entitle  it  to  review 
the  judgment  of  the  state  court  under  section 
709  of  the  Revised  Statutes.  Parnmlee  v. 
jMwence,  78  U.  S.  H  Wall.  86  [20:481; 
Broicn  v.  Aticell,92  U.S.  327  m-.  511];  (iross  v. 
Urtfted  States  Mortq.  Co,  108  U.  8.  477  [27: 
795];   f^ehxv.  fkharnwtbfr,  125  U.  8.  54  [31: 


687|:  Roby  v.  ColchourMfi  U.  S.  153  [80:  (.221; 
Poiccll  V.  Briiuswxck  County  Suzrs.  150  U.  8. 
488  [37:  1134]. 

Looking,  therefore,  as  we  must,  to  the  rec- 
ord in  the  cause  to  ascertain  whether  any  Fed- 
eral Qiiet^tion  is  really  involved,  we  are  clearly 
of  opinion  that  no  such  question  is  pres<'nted. 
and  that  the  wrii  of  error  should  be  dismissed 
for  want  of  jurisdiction  in  this  court  to  review 
the  judgment  complained  of. 

It  is  shown  by  the  record  tbat  this  was  a  pro- 


ceeding in  contempt,  and  the  sole  qacstlon 
presented  in  the  Louisville  law  and  equity 
court,  as  well  as  in  the  court  of  appeals,  waa 
whether  the  defendants  in  error  were  in  con- 
tempi  for  violating  the  injunction  granted  in 
the  suit  of  the  Newport  Light  Company  against 
the  city  of  Newport  and  the  Dueber  Company. 
The  judgment  in  that  suit  enjoined  and  re- 
strained the  city  of  Newport,  its  officers  and 
agents,  "from  making  or  entering  into  any 
contract  with  anj  person,  company,  partner- 
ship, or  corporation,  for  the  lighting  of  the 
streets,  lanes,  alleys,  public  buildings,  or 
places  of  the  city  with  gas  or  otherwise,  and 
from  discontinuing  the  taking  of  gas  from  the 
Newport  Light  Company  for  the  lighting  of 
said  places  in  such  quantities  as  may  be  re- 
quired for  that  purpose  until  the  further  or- 
ders of  the  court." 

The  contract  entered  into  by  the  city  with 
the  Suburban  Electric  Illuminating,  Heating 
&  Power  Company  for  lighting  the  city 
with  electric  lights  was  held  by  the  Loui.«vilfe 
law  and  equity  court  to  be  a  violation  of  the 
original  injunction  of  tbat  court,  and  so  the 
ci?y,  its  mayor,  and  board  of  councilmen  were 
adjudged  to  be  in  contempt.  The  court  of 
appeals  of  Kentucky  reversed  this  order  and 
remanded  the  cause  to  the  lower  court,  with  di- 
rections to  discharge  the  rule.  In  making  thia 
order  the  court  of  appeals  placed  a  construction 
*upon  the  original  decree  granting  the  [538 
injunction,  which  limited  its  operation  to  a  re- 
straint upon  the  city  against  entering  into  any 
contract  with  other  parties  for  the  lighting  of 
the  city  with  gas,  and  held  that  the  word 
"otherwise,"  used  in  th;:  restraining  order, 
could  not  l)e  construed  as  giving  to  the  New- 
port Light  Company  the  absolute  right  to  fur- 
nish gas  and  any  other  licht  during  the  exist- 
ence of  its  contract  with  the  city. 

The  court  of  appeals  of  Kentucky  had  an 
undoubted  rigbt  to  construe  its  own  decision 
rendered  in  the  case  of  the  Newport  Light 
Company  against  the  city  of  Newport  and  the 
Dueber  Compiiny,  and  to  declare  what  the 
judgment  rendered  therein  really  meant,  and 
to  define  the  scope  thereof.  This  neither 
raised  nor  presented  any  Federal  question 
whatever. 

The  contention  on  the  part  of  the  plaintiff 
in  error  really  comes  to  this:  Tbat  the  state 
court  of  appeals  erred  in  ordering  the  Louis- 
ville law  and  equity  court  to  disc  barge  the  rule 
for  contempt.  Thisi<«,  in  fact,  the  only  question 
presented  in  the  case.  The  reasons  assigned 
by  the  court  of  appeals  for  reversing  the  action 
of  the  lower  court  did  not  of  themselves  pre- 
sent any  Federal  question;  nor  are  they  sub- 
ject to  review  here.  If  this  court  could  hold 
that  the  plniniiff  in  error  was  entitled  to  re- 
verse the  jiid^meni  of  Ihe  court  of  api^eals.  the 
result  would  be  tbat  its  mandate  would  issue 
to  the  court  of  appeals  of  Kentucky,  diiecting 
that  court  to  set  aside  its  judgment  of  reversal 
and  thereby  affirm  the  order  of  the  Louisville 
law  and  equity  court,  which  would  have  the 
effect  of  holding  the  defendants  in  error  guilty 
of  contempt,  and  subject  them  to  punishment 
as  directed  by  that  court. 

This  court  has  never  gone  to  the  extent  of 
holding  that  such  an  order  as  is  here  sought  to 
be  reviewed,  was  either  a  final  judgment  of 
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the  b1/?bett  court  of  a  state,  or  presented  a 
Federal  questioo,  such  as  would  entitle  a  party 
to  have  tlie  jud^rmeDt  re-examined  here.  The 
case  presented  both  in  the  lower  court  and 
the  appellate  court  of  Kentucky  was  simply 
whether  the  acts  of  the  derendants  in  error 
SSii  jcould  be  properly  'considered  a  violation 
of  the  injunction  granted  in  the  original  cause. 

In  McMick^  v.  Venn,  61  U.  8.  20  How. 
135  [15:  85'<].the  plaintiff  in  error  was  attached 
for  contempt  in  refusing  to  make  a  conveyance 
after  a  tender  and  deponit  of  money  in  court 
had  been  made  in  compliance  with  a  mandate 
of  this  court.  He  appealed  to  this  court,  and 
it  wad  held  that  the  proceedings  in  contempt 
involved  no  new  question  or  derision,  but 
were  the  ordinary  means  of  enforcing  the 
original  decree,  and  in  no  sense  was  it  a  final 
decree  upon  which  an  appeal  could  be  sustained. 
It  was,  in  effect,  the  same  as  ordering  an  exe- 
cution on  a  judgmeot  of  law  which  bad  been 
affirmed  on  error  and  remanded  for  execution 
to  the  ciicuit  court. 

In  Uayei  v.  Fitcher,  102  U.  8.  121,  122  [26: 
95.  06],  an  injunction  was  granted.  Com- 
plaint was  made  against  Hayes  for  a  violHtion 
thereof,  and  proceedings  were  instituted 
against  him  for  contempt,  which  resulted  in 
an  order  by  the  court  that  he  pny  a  certnin 
fine,  and  stand  committed  until  the  order  was 
obeyed.  To  reverse  this  order,  Hayes  sued 
out  a  writ  of  error  to  this  court,  which  the 
defendant  in  error  moved  to  dismiss,  on  the 
ground  that  such  proceedings  in  the  circuit 
court  could  not  l)e  re-examined  by  this  court. 
The  court,  speaking  by  Mr.  Chief  Justice 
Waite.  said:  "If  the  order  complained  of  is 
to  De  treated  as  part  of  what  was  done  in  the 
oritiinal  suit,  it  cannot  be  brought  here  for  re- 
view bv  writ  of  error.  Eirors  in  equity  suits 
can  only  be  corrected  in  this  court  on  appeal, 
and  that  after  a  final  decree.  This  order,  if  part 
of  the  proceedinc^  in  the  suit, was  interlocutory 
only,  if  the  proceeding  below,  being  for  con- 
tempt, was  independent  of  and  separate  from 
the  original  suit,  it  cannot  be  re-examined 
here  either  by  writ  of  error  or  appeal.  This 
was  decided  more  than  fifty  years  ago  in  Ex 
parte  Kearnqu  20  U.  S.  7  Wheat.  88  |5:  S91], 
•Dd  the  rule  then  established  was  followed  hs 
late  as  iVew  Orleans  v.  Nevo  York  Mail  8S. 
Co.  87  U.  8.  20  Wall.  387  [22:  354.]"  The 
court  held  that  it  had  no  jurisdiction,  and 
dismisssed  the  writ  of  error. 

No  decision  of  this  court  has  gone  so  far  as 
to  hold  that  the  construction  which  the  highest 
court  of  a  state  places  upon  its  own  judgment. 
and  under  which  construction  it  holds  that  a 
I540i*party  thereto  has  not  been  guilty  of  con 
tempt,  presents  a  Federal  question,  such  as 
would  confer  jurisdiction  upon  this  court  to 
re  examine  or  reverse  such  a  judcrment. 

Afrain,  if  we  look  to  the  grounds  uf>on 
which  the  court  of  appeals  reversed  the  action 
of  the  lower  court  in  the  matter  of  contempt, 
we  find  that  they  involve  no  Federal  question. 
That  court  held  that  the  amerdnr>ent  of  the 
city's  charter  did  not  authorize  the  violation 
of  its  contrMCt  with  the  Newport  Light  Com 
pany.  Wiiile  it  was  held  that  the  city  could 
contract  for  electric  lights  in  addition  togas, 
if  it  cho8e  to  pay  for  both,  it  could  not  dis 
pense  with  the  use  of  gas  under  its  contract 
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with  the  Newport  Light  Company  withoat 
violating  its  contract  with  that  company; 
and,  further,  that  if  the  contract  for  lighting 
the  city  by  means  of  electricity  had  the  effect 
of  displacing  the  use  of  gas,  the  city  would  be 
responsible  in  damages  for  any  breach  of  ita 
contract  with  the  Newport  Light  Company, 
just  as  it  would  be  if  it  were  to  discontinue 
the  use  of  gas  without  adopting  any  other 
means  or  method  for  lighting  the  city.  It  is 
clear  that  no  such  bieach  of  the  city's  contract 
with  the  Newport  Light  Company  would  in 
any  way  bring  the  case  within  the  opera- 
tion of  the  Federal  Constitution  relating 
to  the  impairment  of  the  obligation  of  con- 
tracts. It  would  be  simply  a  violation  of  con- 
tract obligations  such  as  involved  no  Federal 
question  whatever. 

Furthermore,  it  is  not  and  cannot  be  ques- 
tioned that  the  legislature  of  Kentucky  had 
authority  to  incorporate  the  Suburban  Electric 
Illuminating.  Heating  <&  Power  Company,  and 
to  authorize  it  to  contract  with  the  city  of 
Newport  to  light  that  city  by  electricity.  It  is 
ecjually  clear  tliat  the  legislature  had  the 
right,  in  amending  the  charter  of  the  city  of 
Newport,  to  authorize  it  to  make  a  contract 
with  the  Electric  Illuminating  Company  to 
light  the  city  by  electricity,  providing  that 
such  contract  should  not  interfere  with  the 
ri«rhts  covered  by  any  exist  ng  con ti act. 

Under  these  two  acts  the  city  proposed  to 
make  a  contract  with  the  Electric  Illuminating 
Company,  not  in  lieu  of  its  contract  with  the 
Newport  Light  Company  but  in  addition  there- 
to. *Now.  whether  that  contract  viol:ilod[."»41 
the  existing  one  between  the  city  and  the  New- 
port Light  Comp'iuy  was  a  question  which 
could  not  be  decided  without  the  presence  of 
the  Suburban  Electric  Illuminating,  llr}iling& 
Power  Company,  and  that  company  was  iu  no 
sense  a  party  to  the  original  suit,  nor  to  the 
contempt  proceedings  had  thereon;  and  the 
validity  of  lis  contract  with  the  city  was  in  no 
way  involved  in  the  contempt  proceedings. 

Again,  the  court  of  appeals  construed  the  con- 
tract between  the  city  and  the  Newport  Liirbt 
Company  lO  mean  that  the  latter  had  the  riuht 
to  supply  the  city  with  gas  alone,  and  possessed 
no  exclustve  privilege  of  supply inc  other  and 
different  lights;  and,  further,  that  the  city  was 
not  contined  or  restricted  by  that  contract  to 
the  use  of  gas  for  lighting  purposes,  but  iind 
the  authority,  particularly  under  the  legisla- 
tion of  1890.  to  adopt  electric  lights,  that  it 
might,  therefore,  lawfully  contract  for  the  lat- 
ter description  of  lights,  and  that  such  a  con- 
tract for  a  dilTerent  mode  of  lighting  from 
that  of  gas  would  not,  in  and  of  itself,  violate 
its  contract  with  the  Newport  Light  Com- 
pany. But  if  that  were  otherwise,  the  New- 
port Light  Companv  would  have  its  claim 
aiiainst  the  city  for  damages  for  adopting  such 
electric  lights  if  they  effected  the  discontinua- 
tion of  the  use  of  gns.  In  other  words,  it  the 
a(Joption  of  the  electric  lights  involved  a 
tireach  of  the  city's  contract  with  the  Newport 
Light  Company,  that  company  had  its  remedy 
at  law  by  an  action  for  damages. 

It  was  further  held  by  the  court  of  appeals 
that  there  was  nothing  in  the  legislation  of 
1890,  amending  the  charter  of  the  city,  or  in 
incorporating  the  Suburban  Electric  Hlumi- 
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natlDg,  HeatfDg  A  Power  Company,  which  in 
any  way  violaled  the  contract  l)etween  the 
Newport  Light  Company  and  the  city,  and 
that  if  any  contract  entered  into  between  the 
city  and  the  Electric  Illuminating;  Company 
had  the  effect  of  abrogating  or  violating  the 
contract  between  the  city  and  the  Newport 
Li^ht  Company,  it  did  not  arise  from  the  legis- 
lation of  the  state,  but  from  the  act  of  the 
dty,  which  act,  at  most,  could  not  be  any- 
thing more  than  a  breach  of  its  contract  with 
the  Newport  Light  Company,  for  which  the  lat- 
542]  terhad  its  'appropriate  remedy  by  way 
of  damages:  that  the  subject-matter  of  the  two 
contracts  on  the  oart  of  the  city  (one  with  the 
Newport  Light  Company  and  the  other  with 
the  Suburban  Electric  illuminating,  Healing 
A  Power  Company)  related  to  two  different 
methods  of  lighting  the  city;  and  that  the  latter 
contract  was  not  covered  by  the  gas  contract. 

This  court  is  not  called  upon  to  review  the 
corri'ci  neti»  or  incorrect  ness  of  this  reasoning  on 
which  the  court  of  appeals  reached  its  conclu- 
sion that  the  order  of  the  lower  court  was 
erroneous.  The  Judgment  of  the  court  of 
appeals,  whatever  may  have  been  the  reasons 
assigned  therefor,  merely  reversed  the  action 
of  the  lower  court,  declaring  that  the  de- 
fendants in  error  were  in  contempt,  and 
directed  that  court  to  discharge  the  rule  against 
them. 

Far  the  foregoing  retuume  toe  think  no  Federal 
fueetion  i$  pre^nteil  by  the  writ  of  error ^  and 
th§  motion  to  dismiss  the  same  is  hereby  granted. 


UNITED  STATES,  Appt., 

«. 
CHARLES  P.  HUTCHIN3. 

(See  8.  C.  Beporter*8  ed.  (48-515.) 

Mileage   of   navai   ofleer — travel  within   the 
United  Statu — nearest  traveled  route, 

L  A  naval  offloer  travelinir  under  orders  from 
San  Frtincisco  to  New  York«  by  the  way  of  the 
Isthmus  of  Panama,  is  to  he  considered  as  travel- 
Iner  under  orders  in  the  United  States,  for  which 
he  is  entitled  to  mileage. 

S.  The  quest  ion  whether  travel  is  abroad  or  with- 
in the  United  States  should  he  determined  by  the 
termini  of  the  Journey  rather  than  by  the  route 
actually  taken, 

8.  Where  a  naval  officer  is  ordered  to  proceed 
fk«m  one  place  in  the  United  States  to  another, 
and  the  government  for  its  own  purpose  requires 
him  to  proceed  by  sea  rather  than  by  land,  he  is 
•ntitled  to  his  mileage  by  the  nearest  traveled 
route. 

[No.  729.] 
Submitted  Jan.  S,  1894,     Decided  Jan.  t9, 

1894, 

APPEAL  from  a  judgment  of  the  Court  of 
•  Claims,  in  favor  of  Charles  F.  Hutchins,  a 
na^  officer,  for  his  fees  for  mileage,  while 
traveling  under  orders  from  San  Francisco  t( 
New  York.    Affirmed, 

V<yrm,—As  to  extra  pay  or  eompensatUm  to  oficerf. 
me  note  to  United  States  t.  Maodanlel,  8: 687. 


Statement  by  Mr.  Justice  Browat 

This  was  a  petition  for  mileage  from  the 
navy  yard  at  Mare  Island,  in  the  harbor  of 
San  Francisco,  to  New  York. 

The  Court  of  Claims  found  the  following  to 
be  the  facts: 

(1)  The  claimant  is  an  officer  in  the  navy,  to 
wit,  a  lieutenant  commander.  He  was  serring 
as  such  on  the  22d  day  of  May,  ISOO,  when  he 
was  ordered  to  proceed  by  steamer  from  San 
Francisco  to  New  York  via  the  Isthmus  of 
Panama,  in  charge  of  a  detachment  of  men. 

*(2)  He  did  so  proceed  from  San  Fran-[543 
Cisco  to  New  York,  a  distance  of  6186  statute 
miles,  and  paid  his  own  transportation  and  ex- 
penses, which  were  afterwards  refunded  to  him, 
in  the  sum  of  ninety-seven  dollars  ($97)  but  he 
was  not  allowed  or  paid  anything  on  account 
of  milra^. 

(8)  The  distance  from  San  Francisco  to  New 
York  bv  the  shortest  usually  traveled  route  is 
82G6  miles. 

Upon  the  foregoing  facts,  the  court  held  aa 
matter  of  law  that  claimant  was  entitled  to  re- 
cover mileage  at  the  rate  of  eight  (8)  cents  a 
mile  for  82616  miles,  deducting  therefrom  the 
sum  of  $97  paid  to  him  for  expenses;  and  a 
Judgment  was  accordingly  rendered  in  his 
favor  for  the  sum  of  $1^.28,  and  the  United 
States  appealed. 

Mr.  J.  E.  Dodee*  Assistant  Attp,  Oen,, 
and  Charles  C.  Binney  for  appellant 
Mr,  John  Pant  Jones  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

By  Rev.  Stat.  $  1666.  "An  aDowanoe  of  ten 
cents"  (subsequently  reduced  to  eight  cents,  19 
Stat  at  L.  65)  "a  mile  may  be  made  to  offi- 
cers in  the  naval  service,  ...  for  travel- 
*ing  expenses  when  under  orders,"  but  by  the 
Act  of  August  6,  1882  (22  Stat,  at  L.  286) 
''officers  of  the  navv  traveling  abroad  under 
orders  .  .  .  shall  receive,  in  lieu  of  the 
mileage  now  allowed  by  law,  only  their  actual 
and  reasonable  expenses,"  etc. 

The  same  Act  and  every  subsequent  Navy 
Appropriation  Act  provides  for  the  traveling 
expenses  of  naval  officers  under  orders  in  the 
following  words:  "For  mileage  to  officers 
while  traveling  under  orders  in  the  United 
States,  and  for  actual  prsonal  expenses  of 
officers  while  traveling  abroad  under  orders.'* 

The  sole  question  presented  in  this  case  is 
whether  a  naval  'officer  traveling  under  [544 
orders  from  San  Francisco  to  New  York,  by  the 
way  of  the  Isthmus  of  Panama,  is  to  be  consid- 
ered under  the  acts  above  cited  as  traveling 
abroad,  for  which  be  is  to  be  entitled  only  to  hfi 
actual  expenses,  or  as  traveling  under  orders  in 
the  United  States,  for  which  he  is  entitled  to 
fight  cents  per  mile.  Why  officers  are  allowed 
by  Congress  mileage  in  one  case  and  not  in  the 
)ther  is  not  altogether  clear,  but  probably  the 
view  susrgested  by  the  court  below  is  correct, 
viz,  that  traveling  at  home  is  ordinarily  for  such 
<)bort  distances,  and  the  disbursements  therefor 
ire  generally  for  sach  petty  amounts,  that  to 
<ave  (he  necessity  of  the  officer  keeping  a 
minute  account  of  each  outlay  and  the  ac- 
ounting  officers  of  the  Treasury  passing  upon 
I  he  reasonableness  of  every  small  item,  it  waa 
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thought  better  to  allow  the  officer  a  fixed  Ing  to  the  oourti  of  the  state,  and  the  national 
mileage  by  the  fhortest  traveled  route,  leaving  tribunals  universally  follow  their  rulings  ezoepi 
him  at  liberty,  binder  certain  circumstances,  in  cases  where  it  is  claimed  that  some  right  pro- 
and  where  his  orders  are  not  to  proceed  by  a  t«cted  by  the  Federal  Constitution  has  been  in- 
particular  route,  to  choose  bis  own.  For  .  ^2^'  ,^  -  .  ^  ,  *  ^  ^  , 
instance,  if  he  were  ordered  from  Boston  to  ^^^uV^  ^^^  n'Ti^''*'"  lands  intended  m  good 
New  Orleans,  and  for  his  own  purposes  he  ^""l^^^  ^.^f"  ""^.^^^^^  them  but  made  a 
iLZ  ^JJv  »  J1-«i  ik«  ™«  J.t  n\.i^„  „«  5/ «^^«kf  mistake,  relying  on  the  old  deaoriptlous  and  map, 
SL^^  ^^,  *7^«L>J^  7»y  ?^  Chicago,  It  might  „ot  knowing  that  a  new  map  had  been  followed 
be  difficult  for  him  to  determine  what  his  ex-  j^  making  tbe  assessment,  and  thereby  omitted 
penses  would  have  been  if  he  had  taken  the  to  pay  the  taxes  on  part  of  his  lands,  a  sale  of 
direct  route,  whereas  the  computation  of  such  lands  for  tbe  taxes  and  the  tax  deed  are  in- 
mileage  by  such  route  would  be  an  easy  valid, 
matter.  [No.  8851. 

We  think  the  Court  of  Claims  was  correct  Submitted  Jan,  ff,  1894.    Ikeided  Feb,  S,  1894. 
In  its  conclu.Moo  that  the  question  whether 

travel  is  abroad  or  within  the  United  States  TN  ERROR  to  the  Circuit  Court  of  the  United 
should  be  determined  by  the  termini  of  the  i-  States  for  the  Southern  District  of  Miss- 
journey  rather  than  by  the  route  actually  issippi,  to  review  a  judgment  in  favor  of  the 
taken.  Instances  are  frequent  where  an  officer  defendant,  David  D.  Withers,  in  an  action 
ordered  from  one  place  to  another  within  the  brought  by  J.  S.  Lewis,  plaintiff,  to  recover 
United  States  is  obliged  to  perform  the  whole  possession  of  a  tract  of  land,  in  Wilkinson 
or  a  substantial  part  of  bis  journey  either  upon  county,  Mississippi;  the  defendant  having 
the  high  seas  or  upon  foreign  soil.  Tf,  for  ex-  died,  A.  C.  Monson,  has  been  substituted  at 
ample,  be  were  ordered  from  Buffalo  to  executor  in  his  place.  Affirmed, 
Detroit,  or  from  New  York  to  Qalveston  bv 

,  it  would  be  sticking  in  the  bark  to  speak  'Statement  by  Mr.  Justice  Brewer:  [546 


of  either  as  "travel  abroad,"  because  in  one  This  was  an  action  brought  by  the  plaintiff 

case  the  most  direct  route  lies  through  Canada,  in  error,  plaintiff  below,  against  David  D. 

and  in  the  other  the  voyage  is  made  upon  the  Withers  to  recover  possession  of  a  tract  of  land 

high  seas.     While  the  voyage  in  question  was  containing  80  acres,  and  described  as  follows: 

not  literally  "in  the  United  States,^'  it  was  such  Lots  6  and  6,  of  section  22,  township  8,  range 

within  the  intent  and  spirit  of  tbe  enactment,  west,  Wilkinson  county,  Mississippi.    A  jury 

5451  An  officer  is  to  be  understood  as  *travel-  was  waived  and  the  case  tried  by  the  court 

ing  abroad  when  he  goes  to  a  foreign  port  or  Findings  of  fact  were  made  and  a  judgment 

J^lace  under  orders  to  proceed  to  that  place,  or  entered  thereon  in  favor  of  the  defendant, 
rom  one  foreign  port  to  another,  or  from  a  which  judgment  is  now  before  us  on  error, 
foreign  port  to  a  home  port.  But  where  he  is  Since  the  record  was  filed  in  this  court,  the  de- 
ordered  to  proceed  from  one  place  in  the  fendant  Withers  has  died,  and  the  suit  been 
United  States  to  another,  and  the  government  revived  in  the  name  of  his  executor.  The  facts 
for  its  own  purpose  requires  him  to  proceed  are  these:  Plaintiff's  title  was  based  on  a  tax 
by  sea  rather  than  by  land,  he  ought  not  deed,  and  the  single  question  in  tbe  case  is  as 
thereby  to  be  disentitled  to  his  mileage  bv  the  to  the  sufficiency  of  that  deed,  for  the  defend- 
nearest  traveled  route.  It  may  be  conceded  in  ant  was  in  possession  by  bis  tenants,  and,  as  is 
this  case  that,  if  the  petitioner  had  been  or-  not  disputed,  held  prior  thereto  the  fee  simple 
dered  to  Panama,  and  upon  arrival  there  had  title.  The  tax  deed  was  for  the  delinquent 
found  orders  awaiting  him  to  proceed  to  New  taxes  of  tbe  year  1887,  which  amounted  to 
York,  he  would  have  been  entitled  only  to  his  $4.84,  while  the  land  was  of  the  value  of 
expenses;  but  where  he  is  ordered  from  San  $6000.  At  the  time  of  the  entry  and  patent  of 
Francisco  to  New  York  by  way  of  Panama,  these  lands  in  1883  and  1835  they  were  mcluded 
he  should  be  considered  as  making  but  a  single  in  lots  8  and  4,  of  section  22,  and  the  whole 
journey,  and  that  within  the  United  States,  section,  as  shown  by  the  tract  book  of  original 
Whether,  if  his  actual  expenses  in  such  case  entries,  was  subdivided  into  four  lots:  Lot  1 
had  exceeded  his  mileage  by  the  nearest  route,  containing  88  acres;  lot  2,  62  acres;  lot  8,  80 
he  would  have  been  entitled  to  such  expenses,  acres,  and  lot  4,  120  acres.  And  such  was  tbe 
is  not  presented  by  the  record  in  this  case,  and  description  in  all  the  defendant's  muniments  of 
we  express  no  opinion  upon  the  point.  title.  In  1884  an  act  passed  the  legislature 
TTiere  was  no  error  in  the  judgment  cf  the  authorizing  tbe  board  of  supervisors  to  pur- 
murt  below,  and  it  is,  therefore,  a  firmed.  chase  a  new  and  complete  set  of  maps  of  tbe 

several  townships  of  tbe  county.     In  pursuance 
of  this  law  and  soon  after  its  passage  new  maps 

TOT  tfxxrra    •aiw  i^  cv.  were  purchased  and  deposited  in  the  chancery 

J.  B.  LEWIS  Ptff.  xn  Err..  ^^^^^.^  ^^^     ^^  ^^^  ^^p  ^^  ^^^^  township, 

A.  C.  MONSON,  Executor  of  David  With-  ^:^^tfJL'^^ J!^^^^^        '"^^  f^Ju^}^ Ih 

™  At^oPVL^A  containmg88  acres;  lot  2,  62  acres;  lot  8,  40 

BRB,  oeceasea.  ^^^.^g.  j^^  ^^  gg  ^^^.^g.  ^^^  g  ^^  ^^^^,  ^^^  j^^ 

(See  8.  a  Beporter*s  ed.  (M5-660J  6,  40  acres.     The  findings  do  not  show  the 

'n.^  7^««._.^«^^#^^#»^.  ^orro  of  ^-^e  assessment  prior  to  1875,  but  in 

Tax  lawB^-payment  of  taxes.  ^^^^  ^^^^  ^^^^^  ^  speciafact  of  the  legislature. 

L   The  determination  of  any  questions  arising  H  was  assessed  to  tbe  defendant  as  section  22, 

under  the  tax  laws  is  a  matter  primarily  belong-  containing  850  acres.     In  1879  it  was  assessed 


NoTB.— As  to  power  of  states  to  tea,  see  note  to 
Bcholey  v.Bew,  28:09,  and  to  Dobbins  v. Erie  County, 
10:1022. 


As  to  sale  of  lands  for  taxes:  strict,  compliance  with 
statute  necessary,  see  note  to  WiiUams  v«  Peyton, 
4:U& 
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to  him  118  lots  2,  3  and  4,  pccUod  22,  etc.,  cod- 
taiDing  2(32  acres.  Id  IbSS,  io  the  same  way, 
0471  *eicept  that  the  Damber  of  acres  was 
statea  At  200.  Id  ]8o7,  for  tbe  first  time,  the 
section  wns  assessed  as  follows:  Lot  1,  88  acres, 
to  8.  A.  Fetters,  agent;  lots 2, 8  and  4, 182  acres, 
coD.  D.  WitbersfandlotsSaud  6,  80  acres,  to 
**  CnkDowD."  The  peDcil  memorandum  of 
defendant's  lands  sent  by  his  agent  to  tbe  as- 
sessor as  a  return  of  asscssmeni  was  not  in  tbe 
form  required  by  tbe  assessment  laws  of  Mif^ 
issippi.  but  was  accepted  as  sufficient  by  tbe 
assessor.  That  memorandum  describes  tbe 
laud  as  lots  2, 8  and  4,  and  as  coDtainiog,  re- 
spectively, 62, 80  aDd  120  acres.  Without  tbe 
knowledge  of  defcDdaDt  or  bis  ageDts,  tbe  as- 
sessor, ia  makiD^  up  tbe  assessmeot  roll, 
chaDgred  tbe  descnptioD  to  conform  to  that  in 
tbe  new  map.  On  tbe  roll,  as  fioallv  prepared, 
lots  2,  8  sDd  4  appear  as  valued  at  |9  per  acre, 
aod  lots  5  aod  6  at  $1  per  acre. 

Tbe  minutes  of  the  board  show  no  order 
changing  tbe  a^^sessroent  of  D.  D.  Withers,  or 
the  acreage  of  lots  2,  3  and  4,  and  none  in  re- 
gard to  tbe  said  lands  or  lots  5  and  6  of  said 
section,  oiber  than  the  general  one  receiving 
and  approving  tbe  assessment  roll  of  ISSI, 
which  describes  lots  2,  8  and  4  as  containing 
182  acres,  and  lots  5  and  6,  80  acres. 

Tbe  defendant  bad  no  notice  of  tbe  new 
subdivision  of  tbe  section  into  si.x  lots,  or  of 
tbe  procuring  of  new  maps  by  tbe  board  uf 
supervisors,  or  of  the  change  in  tbe  form  of 
description  from  that  previously  used  in  ail 
deeds,  in  a.<^<^>ssmcnt8,  and  in  tbe  memorandum 
of  return  made  by  his  agent. 

In  reference  to  tbe  payment  of  taxes  tbe  court 
found  as  follows: 

"  Tbe  defendant's  agent  and  attorney  went 
to  tbe  county  seat  of  Wilkinson  county  to  pay 
defendant's  taxes,  because,  upon  a  statement 
to  defendant  by  the  collector,  tbe  amount  wms 
much  less  than  in  former  years  and  the  acreage 
of  his  land  largely  reduced,  and  for  the  pur- 
pose of  clearing  up  and  adjusting  the  whole 
matter.  He  discovered  lands  of  defendant  not 
included  in  tbe  list  furnished  to  tbe  assessor  by 
Swan,  tbe  defendant  s  agent,  and  paid  on  them. 
He  applied  to  tbe  collector  then  engaged  in 
attendance  on  the  chancer}'  couit,  who  in- 
formed him  thai  be  did  not  think  be  had  paid 
on  all  of  defendant's  lands,  and  introduced  bim 
548]to  a  Mr.  Miller,  bis  *deputy,  there  in  his 
office,  as  one  more  familiar  with  the  lands  in 
the  county  than  any  one  else,  and  requested 
defemlant .«  agent  to  make  himself  at  home 
and  use  Miller  until  be  got  everything  straight. 
In  comparing  tbe  tax  receipts  of  previous 
years  with  tbe  tax  receipt  then  in  bis  possession 
said  acent  noticed  tbe  discrepancy  in  tbe  acre- 
age of  lots 2.  8  and  4.  and  called  Miller's  atten- 
tion to  it.  Miller  said  he  would  see  about  it, 
stepped  to  the  corner  of  the  room  and  got  tbe 
township  maps,  footed  up  tbe  acreage  of  lots 
2,  8  and  4,  and  found  it  182  acres.  Defend- 
ant's a^ent  asked  him  bow  he  accounted  for 
the  acreage,  and  he  replied.  Withers  had  been 
paying  for  yenn  on  land  in  tbe  Mississippi 
riyer,  but  added,  referring  to  the  maps,  these 
are  the  Utest  surveys  and  are, I  suppose,correct. 


"  Defendant's  agent  then  looked  at  tbe  map 
and  saw  lots  5  and  6  thereon  upcl  asked.  Who 
do  lots  6  and  6  belong  to?  MiUer  replied,  I 
don't  think  they  belong  to  Withers.  Said 
agent  replied.  They  are  very  close  to  Withers' 
land,  and  Miller  answered.  He  did  not  think 
they  were  ever  assessed  to  Withers,  and  did  not 
know  whether  they  belonged  to  bim  or  not. 
Said  agent  was  doubtful  about  it,  went  back; 
made  a  thorough  examination  of  Withers' 
muniments  of  title  to  see  if  lots  6  and  6  be- 
longed to  him.  It  was  the  first  time  he  had 
ever  heard  of  said  lots  5  and  6,  aod  he  bad  no 
knowledge  of  the  discrepancy  nor  of  tbe  map 
beyond  tbe  fact  that  said  Miller  told  bim  ft 
was  tbe  latest  survey  of  the  particular  tract. 
When  be  saw  a  survey  of  lots  5  and  6,  and 
could  find  DO  such  lots  in  defendant's  muni- 
ments of  title,  be  concluded  tbe  land  did  not 
belong  to  Withers,  but  that  they  were  water 
lots  that  belonged  to  no  one,  and  that  there 
was  no  land  there.  Said  agent  was  then  and 
there  ready  and  willini?  to  pay  the  taxes  on  los 
5  and  6,  but  be  did  not  tender  the  money  for 
the  taxes  and  demand  a  tax  receipt  as  pre- 
scribed by  law,  because  he  did  not  think  tbe 
lands  belonged  to  Withers.  He  first  ascer- 
tained his  mistake  when  this  suit  was 
brought." 

In  addition  it  may  be  noticed  that  the  list  of 
lands  furnished  by  tbe  defendant's  agent  con- 
tained over  thirty  tracts,  aggregating  several 
thousand  acres. 

Mr.  W.  L.  Nufent  for  plaintiff  in  error. 
Me^BTB.  MarceUus  Green*  ThomaBj,  Car- 
Bon  and  8.  8.  Cal/ioon  for  defendant  in  error. 

*]lfr.  JvBtiee  Brewer  delivered  the  [549 
opinion  of  tbe  court: 

No  question  is  more  clearly  a  matter  of  local 
law  thunone  arising  under  the  tax  lawa  Tax 
proceedings  are  carried  on  by  tbe  state  for  tbe 
purpose  of  collecting  its  revenue,  and  tbe  va- 
rious steps  which  shall  be  taken  in  such  pro- 
ceedings, tbe  force  and  eifect  to  be  given  to 
any  act  of  the  taxing  officers,  the  results  to  fol- 
low the  non-payment  of  taxes,  and  the  form 
and  efficacy  of  the  tax  deed,  are  all  subjects 
which  the  state  has  power  to  prescribe,  and 
peculiarly  and  vitally  affecting  its  well  being. 
Tbe  determination  of  any  questions  affecting 
them  is  a  matter  primarily  belonfring  to  tbe 
courts  of  the  state,  and  the  national  tribunals 
universally  follow  their  rulings  except  in  crises 
where  it  is  claimed  that  some  right  protected 
by  the  Federal  Constitution  has  l^en  invaded. 

Turning  to  the  decisions  of  the  supreme 
court  of  Mississippi,  we  find  in  Richter  ▼. 
Beaumont,  67  Miss.  285,  a  case  almost  pre- 
cisely like  the  one  at  bar.  It  is  true  that  the 
question  there  presented  arose  upon  the  ad- 
missibility of  testimony,  but  tbe  views  ex- 
pres-ed  bv  the  court  in  its  opinion,  if  accepted 
as  controlling,  as  they  must  be,  are  dt^cisive 
of  this  case.  In  that  case  there  was  an  old 
and  u  new  map;  an  old  and  a  new  description. 
The  owner  in  possession  paid  according  to  tbe 
old,  and  in  ignorance  of  tbe  new.  intending  to 
pay  on  all  the  land  that  he  owned.    But  by 


Am  to  idkm  an  injunction  to  rttltrain  tht  eaUeetion  I    Am  to  when  taxw  UUoaUyaaBened  eanbe  reoovend 
of  a  tax  vrtU  5s  ffranted,  see  note  tc  Dows  v.  Cbl- 1  bacH^  see  note  to  Bnkloe  v.  Van  Arsdale,  21: 88^ 
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the  new  map  and  deacriptlon  the  number  of 
iota  in  the  neciioo  bad  hwu  increased,  and  the 
tract  deacHbed  by  ibe  added  number  was  sold 
for  non-payment  of  tazea.  Tbe  lot  thus  num- 
bered and  sold  was  a  part  of  tbe  land  belong- 
ing to  bim.  and  upon  which  he  was  intend  ng 
and  attempting  to  pay  all  the  taxes.  The 
court,  by  lir.  Justice  Campbell,  thus  disposes 
of  the  question:  '*By  tbe  ancient  division  of  the 
town  and  tlesicnation  of  lots,  lot  six  embniccd 
tbe  parcel  of  land  sued  for  in  tbis  aciion, 
fMU]  which  *parcel  is,  by  the  modern  map,  a 
part  of  lot  seven.  The  defendant  (uppelinnt) 
was  in  1883.  and  prior  and  subsequent  thereto, 
in  tbe  actual  possi*ssion  of  lot  six,  and  he  gave 
the  description  of  his  land  to  the  assessor  as 
tol  six.  and  it  was  so  assessed,  be  intending 
and  undei standing  that  lot  six  extended  east- 
ward according  to  the  ancient  order,  so  as  to 
include  *  'lat.  by  the  new  map,  is  part  of  lot 
seven.  He  paid  the  taxes  on  lot  six,  and  lot 
seven,  not  being  paid  on,  was  sold  for  taxes.  It 
doea  not  appear  that  the  appellant  bad  ever 
done  anything  in  recognition  of  the  new  map, 
or  that  be  knew  that  the  new  map  was  con- 
formed to  by  tbe  assessor  in  assessing  lots  in 
Woodvllle. '  Ii  may  be  inferred  from  the  fact 
of  bis  residence  in  the  town,  and  tbe  recogni- 
tion by  citizens  and  officials  of  the  new  map. 
that  he  was  aware  of  it,  and  that  the  assessor 
was  governed  by  it  in  assessing.  If  so,  be 
abould  not  be  allowed  to  defeat  the  asse^ment 
and  aale  by  his  secret  understanding  or  pur- 
pose. A  mental  reservation  of  the  owner  can- 
not be  permitted  to  defeat  assessment.  On 
tbe  other  hand,  if,  until  a  recent  date,  lot  six 
was  understood  to  embrace  what,  by  a  new 
map.  Is  part  of  lot  seven,  and  the  owner  and 
occupant  was  governed  by  the  former  descrip- 
tion m  giving  it  in  to  the  assessor,  and  did  not 
know,  and  should  not  have  known,  that  tho 
assessor  would  deal  with  it  as  designa'ed  by 
tbe  new  map,  he  should  not  ]o«e  his  land." 

Little  need  be  added  to  tbis  extract  from 
tbe  opinion  In  that  case.  The  suggestion 
there  made  a  mental  reservation  is  out  of  this 
case  by  tbe  finding  of  the  court.  That  the 
owner  waa  not  bound,  as  matter  of  law,  to 
take  nctice  of  tbe  new  map  is  shown  by  that 
dfciaion,  and  if  he  was  not  botmd  to  knor/, 
and  did  not  in  fact  know,  and  pnid  under  a 
mistake,  relying  upon  the  ancient  descriptions 
and  ihr  old  map,  and  intended  in  good  faith 
to  pay  all  his  taxes,  then  clearly  within  the 
scope  of  that  decision,  the  sale  was  invalid, 
and  tbe  decti  fails.  Upon  the  authority  of 
that  case  the  Judgment  of  the  court  below  ia 
alBnned. 


Its  reduotloD,  he  cannot,  after  the  entry  of  judg* 
mem  based  thereon,  the  reoetpt  of  payments  and 
an  aoknowlodfrment  of  aafJsfaotlon,  repudiate  the 
whole  transrtction.  and  ot>tato  a  Judgment  for  the 
fuU  amount  of  the  verdiot,  oo  the  ir round  that 
under  the  law  the  oourt  had  no  power  to  diaturb 
the  verdict. 

2.  A  party  may  In  open  court  conaent  to  a  reduo- 
tion  of  tbe  verdict  in  hia  favor,  and  tbe  notlnir 
of  bia  conKnt  by  the  clerk  in  tbe  Journal  entry 
or  tbe  judgment  ia  aulBcient  evidence  thereof 
anJ  cauuut  be  questioned. 

[No.  208.] 
gubmitted  Jan.  17,  I8O4.    Decided  Feb.  5.  1S94. 

IN  ERROR  to  tbe  Circuit  Court  of  the  UnHei 
8tatc*a  for  the  Northern  District  of  Florida, 
to  review  a  judgment  in  favor  of  Edward  H. 
Lewis,  plaintiff,  against  Qeorge  C.  Wilson  et 
al,,  defendants,  for  damagea  for  libel.  Af* 
firmed. 

Statement  by  J/r.  Justice  Brewen 
The  facta  in  this  rase  are  as  follows:  Plain- 
tiff in  error,  tbe  plaintiff  below,  br«>aght  i^uit 
against  the  defendants  to  recover  dainaces  fur 
lil)el.  At  Ibe  Decern  I  »er  (1887)  term  and  on 
April  8,  If^,  a  jury  returned  a  veidict  in  his 
favor,  assessing  tbe  damatres  at  $lO,0(K).  On 
April  16,  18^8,  the  defendanta  filed  a  motion 
for  a  new  trial  on  the  ground  that  the  dam- 
ages were  excessive.  After  the  entry  of  this 
motion  tbe  following  appears  of  record: 

••Edward  H.  Lewis  1  p^^^  ^.^^^^  ,g3,_ 


e. 
Geo.  C.  Wilson 


et  al.  ) 


Libel. 


551]«£DWA11D  H.  LEWIS,  Plff,  in  Err., 

GEORGE  C.  WILSON  et  al. 
(8oe  8.  a  Bcporter*a  ed.  651-665.) 

Reduction  ef  verdict^evidence  t/iereof, 

L   Where  a  party  having  a  verdict  consents  to 


"After  the  rendition  of  the  verdict  of  tho 
Jury  in  this  action  and  a  motion  by  the  defend- 
ants for  a  new  trial  on  the  ground  thHt  the 
damages  as8es<;pd  by  the  Jury  were  excessive, 
tbe  court  said  from  tbe  bench  that  the  defend- 
ants' motion  would  be  gninted  unless  the  plain- 
tiff consents  to  reduce  the  verdict  fiom  ten  to 
five  thousand  dollars,  as  tbe  verdict  is  clearly 
excessive,  if  wc  climiuate  all  dams^es  which 
arose  out  of  the  claim  of  the  plaintitf  for  spe- 
cial damagcn  to  bis  business  in  Texas,  and  to 
V7bich  he  coi;ld  lay  no  claim  under  the  plead- 
ing and  cvidt  nee  in  this  case,  and  whioh  the 
court  withdrew  from  tbe  consideration  of  tho 
jury. 

♦'•And  the  court  further  said  if  the  [553 
plaintiff  consents  to  reduce  tbe  verdict  to  five 
thousand  dollars  in  pursuance  of  this  siie^cs- 
tion,  and  the  defendnnts  decline  to  pay  the 
Judgment  for  that  amount  and  d<'sire  to  pr(»s- 
ecute  a  writ  of  error  to  tbe  Supreme  Court, 
then,  in  tbnt  event,  judgment  will  be  entered 
up  for  Ibe  sum  nf  ten  thousand  dollars  upon  the 
verdict  of  the  Jury. 

"And  afterwards,  to  wit,  on  tbe  2^  day  of 
Apiil,  A.  D.  1888,  comes  the  plainlifT,  by  his 
sttorney,  and  enters  bis  conf^ent  to  tbe  reduc- 
tion of  the  verdict  of  the  Jury  to  the  sum  of 
five  thousand  dollars. 

"And  then  come  the  defendants,  by  their 


NOTiL— ^a  to  eonditfivenfM  ofjudgmenL  see  note  |  ing  isnies  litigated  and  decided,  avd  grminde  of  d^ 
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miken  may  be  re-ezomiiMd,  see  note  to  Wlliiams  v. 
▲rmrojd.  S:  9UL 

^foparoissfcliiMSlOflqiio<ii/iMl0msiit  byAois- 
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eiaiinn,  see  note  to  Miles  v.  Oaldwell.  17:  TA, 
At  to  what  defeelB  are  cured  by  verdict;  vjhal  not, 

see  note  to  Wilis  v.  Claflin,  23: 490. 
Ae  to  when  a  verdict  may  Im  dkreeted  by  the  oonmU 
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■ttoraey,  and  submit  to  pay  the  said  five  tbous- 
and  dollars. 

*'lt  is,  therefore,  considered  by  the  court 
that  the  plaintiff,  Edward  H.  Lewis,  do  have 
and  recover  of  and  from  tbe  defendants  Qeo. 
0.  Wilson,  John  N.  C.  Stockton;  Muraby, 
Stockton  &  Koigbt,  composed  of  Frank  W. 
Mumby,  John  N.  C.  Stockton,  and  Raymond 
D.  Enigbt;  Wightman  sod  Cbristopber,  com- 
dosed  of  William  S.  Wigbtman  and  John  Q. 
Christopher;  A.  W.  Owens,  Daniel  G.  Am- 
bler, George  P.  Drew.  J.  M.  Lee,  C.  B.  Smith, 
George  Hughes,  J.  M.  Bar  re,  Samuel  Barton, 
P.  P.  Pleminc,  J.  R.  Tysen,  C.  E.  Gkimer; 
John  N.  0.  Stockton,  trustee:  P.  W.  Haw- 
thorne, C.  P.  Cooper,  J.  S.  Smith,  Jr.,  James 
P.  Taliaferro,  James  M.  Pairlie,  A.  W.  Cock- 
rell,  Charles  W.  Da  Costa,  W.  B.  Young,  J. 
R.  Campbell,  T.  E.  Stribling,  Roswell  H.  Ma- 
son, B.  M.  Baer.  A.  W.  Barrs,  J.  E.  T.  Bow- 
den,  James  M.  Kreamer,  and  Telfair  Stock- 
ton, tbe  sum  of  five  thousand  dollars  and  his 
oosts.  taxed  at  $644.25. 

"Comes  now  tbe  plaintiff,  Edward  H.  Lewis, 
by  H.  Bisbee,  his  attorney,  on  this  27th  day  of 
April,  A.  D.  1^38,  and  acknowledges  the  re- 
ceipt of  five  thousand  six  hundred  and  forty- 
four  and  ^^  in  full  satisfaction  of  this  judg- 
ment. H.  Bisbee,  Atty." 

Thereafter  this  motion  was  filed: 
553]    *"In  the  Circuit  Court  of  the  United 
States,  Northern  District  of  Plorida. 

-Edward  H.  Lewis    )  Libel. 

Oeo.  0.  Wilson  et  al.  \^^^^S^^^  *100,000. 

•'Comes  now  tbe  plaintiff,  by  H.  Bisbee,  his 
attorney,  and  moves  the  court  for  a  judgment 
on  the  verdict  of  the  jury  in  the  case,  rendered 
on  the  9tb  day  of  April,  A.  D.  1888.  nunc  pro 
tune  as  of  tbe  date  when  it  should  have  been 
rendered,  according  to  law  and  the  practice  of 
this  court,  on  the  following  grounds: 

'*lst.  Because  said  verdict  was  and  is  a  legal 
▼erdict,  duly  rendered,  and  has  not  been  set 
aside  or  modified  by  tbe  court,  nor  in  pursu- 
ance of  any  act  or  order  of  the  court,  or  any 
judge  thereof  acting  within  its  or  his  jurisdic- 
tion. 

"2d.  That  all  proceedings  in  this  suit  had 
and  entered  on  the  files  of  the  court,  its  min- 
ntes,  dockets,  and  records,  of  tbe  date  of  said 
Terdict  are  null  and  void  for  want  of  jurisdic- 
tion of  the  court. 

"8d.  Because  the  defendants  could  not  make 
tbe  motion  for  a  new  trial,  which  they  did 
make  on  the  16th  day  of  April,  A.  D.  1888,  on 
the  ground  that  the  laws  of  the  state  of  Plorida 
prohibited  defendants  from  making  a  motion 
for  a  new  trial  after  tbe  expiration  of  four  davs 
from  the  date  of  the  verdict  rendered  on  the 
9th  day  of  April,  A.  D.  1888,  and  any  action 
bad  on  such  motion  was  not  within  the  juris- 
diction of  the  court. 

"4th.  Because  plaintiff  cannot  apply  to  the 
Supreme  Court  for  a  writ  of  mandamus  to 
order  tbe  court  to  enter  judgment  upon  a 
verdict  until  a  motion  for  such  judgment  has 
been  refused,  nor  can  defendant  take  a  writ  of 
error  until  a  judgment  on  tbe  verdict  is  entered 
up. 

"If  the  court  enter  judgment  nunc  pro  tune 
an  tbe  verdict  for  $10,000,  plaintiff  hereby 


offers  and  hereby  binds  himself  to  credit  upon 
said  judgment  the  sum  of  $5000.  paid  by  de- 
fendants on  plaintiff's  claim,  April  27,  A.  D. 
1888. 

"Nov.  29, 1889. 

"H.  Bisbee,  Atty.  for  Plaintiff. 

"To  Messrs.  A.  W.  Cockrell  &  Son,  of 
counsel  for  defendants." 

*This  motion  was  overruled  after  ar-  [554 
gument  of  counsel,  and  exceptions  taken. 
Thereupon  the  record  was  removed  into  thia 
court  by  a  writ  of  error,  the  writ  being  signed 
April  28, 1890,  just  two  years  after  the  date  of 
the  judgment. 

Mr.  H.  Bisbee  for  plaintiff  in  error. 
Mr.  Wilkinson  Call  for  defendants  in  er- 
ror. 


Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court: 

This  is  a  most  extraordinary  case.  Nearly 
two  years  after  a  judgment  has  been  formally 
entered,  and  after  the  plaintiff  has  received 
payment  and  acknowledged  full  satisfaction, 
be  comes  in  and  moves  the  court  to  enter  a 
new  judgment  in  double  the  amount,  and  on 
the  denial  of  such  motion  brings  the  matter 
here  on  error.  His  contention  is  that,  under 
the  practice  in  Plorida,  tbe  court  had  no  power 
to  grant  a  new  trial  upon  a  motion  made  more 
than  four  days  after  a  verdict;  that  the  recital 
of  all  that  the  court  said  from  tbe  bench, 
as  to  the  amount  of  damages,  and  its  purpose 
to  grant  a  new  trial  unless  the  plaintiff  con- 
sented to  a  reduction,  must  be  disregarded  as 
not  properly  matter  for  entry  on  the  journal 
and  not  brought  into  the  record  by  any  bill  of 
exceptions,  and  so  a  mere  memorandum  made 
by  the  clerk,  without  any  siKnificauce  in  the 
case  (Toung  v.  Martin,  75  U.  8.  8  Wall.  354 
[19:418]);  that  no  consent  to  a  reduction  of  the 
verdict,  signed  by  tbe  plaintiff  or  his  counsel, 
appears  on  the  record,  and  that  the  statement 
bv  tbe  clerk  is  insufficient  evidence  of  tbe  fact. 
Therefore,  the  court  had  no  power  to  enter  a 
judgment  for  $5000;  and  the  receipt  of  full 
satisfaction  thereof  was  only  a  receipt  of  half 
of  the  amount  legally  due.  and  does  not  pre- 
vent the  plaintiff  from  proceeding  to  recover 
the  other  half. 

It  is  unnecessary  to  express  any  opinion  as 
to  the  right  of  a  party  to  file  a  motion  for  a 
new  trial  more  than  four  days  after  the  verdict; 
nor  to  decide  whether  the  court  can  or  cannot — 
in  the  absence  of  any  motion,  of  its  own  vo- 
lition— whenever  it  sees  that  a  grievous  wrong 
has  been  done  by  a  ^verdict,  set  it  aside.  [555 
Por  there  is  nothing  which  prevents  a  party 
having  a  verdict  from  consenting  to  its  reduc- 
tion; and  if  he  does  so,  though  only  for  the 
sake  of  obtaining  immediate  satisfaction  of  bis 
claim  and  to  avoid  further  delay  and  further 
litigation,  he  may  not.  after  the  entry  of  judg- 
ment based  thereon,  the  receipt  of  payment, 
and  an  acknowledgment  of  satisfaction,  repu- 
diate the  whole  transaction,  and  obtain  a  judg- 
ment for  the  full  amount  of  the  verdict,  on  the 
ground  that  under  the  law  the  court  had  no 
power  to  disturb  the  verdict.  A  man  may 
continue  litigation  and  stand  on  his  rights,  or 
he  may  waive  some  of  his  rights  for  the  sake  of 
terminating  litigation;  and  when  advised  thai 
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a  Dew  trial  will  be  graDted,  unless  be  consents 
to  a  reduction  of  the  verdict,  be  may,  although 
knowing  that  the  court  has  no  power  to  grant 
such  new  trial,  and  that  if  it  be  done  an  appel- 
late court  will  correct  the  error,  consent  to  a 
reduction  and  let  Judgment  be  entered  for  the 
amount  ot  the  verdict  thus  reduced.  And  if 
be  does  so,  be  is  concluded  by  bis  action  in 
that  respect.  Here  not  only  wa^  there  a  con- 
sent on  his  part  to  a  reduction,  but  also  what 
amounted  to  a  waiver  of  errors  by  the  defend- 
ants, and  a  promise  to  pay  the  amount  of  the 
Judgment.  There  was  full  consideration  for 
the  agreement,  and  Judgment  was  entered  in 
accordance  therewith.  Thereafter  he  received 
payment  and  acknowledged  full  satisfaction. 
The  litigation  is  at  an  end  by  his  consent,  and 
he  cannot  reopen  it.  There  is  no  force  in  the 
contention  of  the  plaintifif  that  no  written  con- 
sent to  the  reduction  of  the  verdict,  signed  by 
himself  or  attorney,  was  filed  in  the  case.  None 
was  necessary.  A  party  may  in  open  court 
consent  to  such  reduction,  and  the  noting  of 
bis  consent  by  the  clerk  in  the  Journal  eotrv 
of  the  Judgment  is  sufficient  evidence  thereof, 
and  cannot  be  questioned. 
The  Judgment  will  be  affirmed. 
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Motion  to  diemiM — Connecticut  law  as  to  grade 
eromng9 — legislative  poio&r — amending  char- 
ter— natural  justice — 14th  Amendment— le- 
gielative  control  of  a  railroad — unjust  dis- 
crimination— police  potoer  of  state, 

L  A  motion  to  dismiss  a  writ  of  error  may  be 
united  with  a  motion  to  aflSrm  on  the  Kround  that« 
although  the  record  may  Bhow  that  this  court  lias 
jurisdiction,  it  is  manifest  that  the  writ  or  appeal 
was  taken  for  delay  only,  or  that  the  question  on 
which  the  Jurisdiction  depends  is  so  frivolous  as 
not  to  need  further  arjrument. 

1  The  Oonnecticut  act  of  June  19, 1880,  relating  to 
grade  crossings,  is  within  the  exercise  of  the  po- 
lice power  of  the  state. 

1  The  inhibitions  of  the  Constitution  of  the  Unit- 
ed States  upon  the  impairment  of  the  oltlivation 
of  coocraots,  or  the  deprivation  of  property  with. 
out  due  process  or  of  the  equal  protection  of  the 

Votm.—Ab  to  what  is  **due  process  of  Intr,**  see 
note  to  Pearson  v.  Yewdall.  24:  436. 

.^  to  eotu({tutioneU/ty  of  ex  post  facto  lairs,  see 
note  to  Galder  y.  BtfU,  1:  648,  and  to  Sturges  v. 
Crown ioshield,  4: 629. 

As  to  vested  rights  defined:  how  affected  hy  subse- 
quent repeal  of  statute^  see  note  to  Fletcher  v. 
Peck,  8: 168. 

As  to  iurisdietion  in  the  United  States  Supreme 
Court,  where  Federal  questitm  arises^  or  where  are 
drawn  in  question  statutes^  treaty  or  ConHtUuHon, 
•ee  notes  to  Martin  v.  Hunter,  4: 97,  Matthews  v. 
lane,  2:  654,  and  Williams  v.  Norris.  6:  571. 

As  to  jurisdiction  of  United  States  Supreme  Court 
to  declare  state  law  void  as  in  conflict  wUh  state 
eonstittUion:  to  revise  decrees  of  state  courts  as  to 
eonstrvetion  of  state  Iau»,  see  note  to  Hart  v. 
Lamphire.  7: 679,  and  to  Commercial  Bank  of  Cin- 
einnatl  ▼.  BuoUogbani,  12^  169. 
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laws,  by  the  states,  are  not  violated  by  the  legitl- 
mate  ezercitje  of  le^rislative  power  in  securing 
the  public  safety,  health  and  morals. 
4.  A  power  reserved  to  the  legislature  to  alter, 
amend  or  repeal  a  charter,  authorises  it  to  make 
any  alteration  or  amendment  of  a  charter  granted 
subject  to  it,  which  will  not  defeat  or  substan- 
tially impair  the  object  of  the  grant,  or  any 
rights  vested  under  it,  and  which  the  legislature 
may  deem  necessary  to  secure  either  that  object 
or  any  public  right. 

6.  This  court  cannot  proceed  upon  general  ideas 
of  the  requirements  of  natural  Justice  apart 
from  the  provisions  of  the  Constitution  supposed 
to  be  involved. 

6.  The  14th  Amendment  cannot  be  availed  of, 
as  a  means  of  bringing  to  this  court  tlie  ab* 
stract  opinions  or  every  unsuccessful  litiMrant  as 
to  the  Justice  of  the  state  decision  against  him  or 
of  the  merits  of  the  legislation  on  which  such  a  de- 
cision may  be  founded. 

7.  Kaiiroad  corporations  are  subject  to  legislative 
control  in  all  respects  necessary  to  protect  the 
public  against  danger,  injustice  and  oppression, 
and  the  state  has  power  to  exercise  this  control 
through  boards  of  commissioners. 

8.  There  is  no  unjust  discrimination  and  no  denial 
of  the  equal  protection  of  the  laws  in  regulations 
applicable  to  all  railroad  corporations  alike;  nor 
Is  there  necessarily  such  denial  nor  an  infringe- 
ment of  tbe  obligation  of  contracts  in  the  imposi- 
tion upon  them  in  particular  instances  of  the  en- 
tire expense  of  the  performance  of  acts  requii*ed 
in  the  public  interest. 

9.  The  adjudication  of  the  highest  court  of  a  state 
that  a  law  enacted  in  the  exercise  of  the  police 
power  of  the  state,  to  protect  the  public  from 
danger,  is  valid,  will  not  be  reversed  by  this  court, 
on  the  ground  of  an  infraction  of  the  Constitu- 
tion of  the  United  States. 

[No.  917.] 
Submitted  Jan.  S,  1894.    Decided  Feb,  5,  I8O4, 

IN  ERROR  to  tbe  Bupreme  Court  of  Errors 
of  the  State  of  Connecticut,  to  review  a 
judgment  of  that  court,  aflirmin^  the  judg- 
ment of  the  Superior  Court  of  the  County 
of  Hartford,  in  that  state,  affirming  the  order 
of  the  railroad  commissioners  of  the  stale  of 
Connecticut,  that  the  grade  crossing  of  the 
New  York  &  New  England  Railroad  Com- 
pany's road,  and  the  highway  known  as  Main 
street,  in  the  town  of  Bristol,  be  removed, 
and  directing  the  alterations,  changes  and  re- 
movals to  be  made  and  done,  and  that  they  be 
executed  by  the  railroad  company  at  its  sole 
expense.  On  motion  to  dismiss  or  albrm. 
Affirmed. 
See  same  case  below.  62  Conn.  527. 

Statement  by  Jl/r.  Chief  Justice  Tulieri 
By  section  1,  of  an  act  of  the  legislature  of 
Connecticut,  approved  June  19,  18^9,  entitled 
"  An  Act  Relating  to  Grade  Crossing"  (Conn. 
Pub.  Laws,  1889.  chap.  220,  p.  184)  it  was 
provided: 

•*  The  selectmen  of  any  town,  tbe  mayor  and 
common  council  of  any  city,  the  warden  and 
burgesses  of  any  borough  within  which  a  high- 
way crosses  or  is  crossed  by  a  railroad,  or  the 
directors  of  any  railroad  company  whose  road 
crosses  or  is  crossed  by  a  highway  may  bring 
their  petition  in  writing  to  the  railroad  com- 
missioners therein  alleging  that  public  safety 
requires  ao  alteration  in  aucb  cro«alu%^  V\a  v^- 
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15571  pronrlips,  ♦the  method  of  crof^sine,  the 
location  of  the  hi/;h way  orcrossing,  theclosiii^ 
of  ft  highway  crossing  and  the  subsiituifon  of 
another  therefor,  not  at  iiradc,  or  the  removal  of 
obslriKMioDS  to  the  Bight  of  such  crossing,  and 
praying  that  the  same  may  be  ordered:  wliere- 
upon  the  railroad  commissioDers  shnll  appoint 
a  time  and  tdare  for  heniing  the  peiiiiou,  and 
shall  give  such  notice  thereof  as  they  judge 
reasonai^le  lo  said  petitioner,  the  rnilroud  com- 
pany, the  municipalities  in  which  such  crossing 
18  situated,  and  lo  the  owners  of  the  land  adjoin- 
ing such  crossint!  and  adjoining  that  part  of  the 
iiijrh  way  to  he  changed  in  grade;  and  after  such 
notice  and  hearin/r,  said  commissioners  shall  de- 
termine what  alierations,  changes,  or  removals, 
if  any,  shall  be  made  and  by  whom  done;  and  if 
the  aiorcsaid  petition  is  brought  by  the  direct- 
ors of  any  rail  road  com  pany ,  or  in  behalf  of  any 
railroad  company,  they  shall  order  the  expense 
of  such  alterations  or  removals,  includinir  the 
damages  to  any  person  whose  land  is  taken, 
aod  the  special  damages  which  the  owner  of 
any  land  adjoining  the  public  highway  shall 
sustain  by  reason  of  any  change  in  the  grade 
of  such  highway,  in  consequence  of  any 
change,  alteration,  or  removal  ordered  under 
the  authority  of  this  act,  to  be  paid  by  the  rail- 
road company  owning  or  opening  the  railroad 
io  whose  behalf  the  petiuon  is  brought;  and 
io  case  said  petition  is  brought  by  the  select- 
men of  any  town,  the  mayor  and  common 
council  of  any  city,  or  the  warden  and  bur 
gesses  of  any  borough,  they  may,  if  the  high- 
way affected  by  said  determination  was  in  ex- 
istence when  the  railroad  was  constructed  over 
it  at  grade,  or  if  the  layout  of  the  highway 
was  changed  for  (he  benefit  of  the  railroad 
after  the  layout  of  the  railroad,  order  an  amount 
not  exceeding  one  quarter  of  the  whole  expense 
of  such  altoruiion,  change,  or  removal,  includ- 
ing the  damages,  as  aforesaid,  to  be  paid  by 
the  town,  city,  or  borough  in  whose  behalf  the 
petition  is  brought,  and  the  remainder  of  the 
expense  shall  be  paid  by  the  railroad  company 
owning  or  operating  the  road  which  crosses 
such  public  highway:  if,  however,  the  highway 
affected  by  such  order  last  mentioned  has  been 
construe  ed  since  the  railroad  which  it  crosses 
at  grade,  the  railroad  commissioners  may  order 
an  amount  nut  exceeding  one  half  of  the  whole 
£^58]  *ex{)ense  of  such  alteration,  change 
or  removal,  including  the  damages,  as  afore- 
said, to  be  paid  by  the  town,  city,  or  borough 
in  whose  behalf  the  application  is  brought, 
and  the  remainder  of  the  expense  shall  be  paid 
by  the  railroad  company  owning  or  operating 
the  road  which  croa«es  such  puhlic  higbwav. 
The  directojs  of  every  railroad  company  which 
operates  a  railroad  in  this  state  shall  remove 
or  apply  for  the  removal  of  at  least  one  grade 
crossing  each  year  for  every  sixty  miles  of  road 
operated  by  it  io  this  state,  which  crossings, 
so  to  be  removed,  shall  l>e  those  which  in  the 
opinion  ot  said  directors  are  among  the  most 
dangerous  ones  upon  the  lines  operated  by  it, 
and  if  the  directors  of  any  railroad  company 
fall  so  to  do,  the  railroad  commissioners  shall, 
if  io  their  opinion  the  financial  condition  of 
the  company  will  warrant,  order  such  crossing 
orrrossin/!S  removed  as  in  their  opinion  the 
said  directors  should  have  applied  for  the  re- 
moral  of  under  the  above  provisions,  and  the 


railroad  commissioners  in  so  doing  shall  pro- 
ceed in  all  respects  as  to  method  of  I'roceiiure 
and  assessment  of  expense  as  if  the  said  dhreci- 
ors  had  voluntarily  applied  therefor.*' 

Section  2  related  to  alterations  of  highways, 
one  fourth  of  the  expense  of  which  was  to  l)e 
paid  by  the  stale.  Appeal  from  any  decision 
of  the  commissioners  under  the  act  was  specif- 
ically provided  for. 

On  September  2,  1890,  the  railroad  commis- 
sioners of  the  state  of  Connecticut  made  an  or- 
der reciting  that  whereas  the  directors  of  the 
New  York  &  New  England  Rtiilroad  Company 
had  failed  to  remove  or  apply  for  the  removal 
during  the  year  ending  August  1, 1890,  of  any 
grade  crossing  of  a  highway  which  crossed  or 
was  crossed  by  their  railroad;  and  whereas  In 
their  opinion  said  directors  should  have  ap- 
plied for  the  removal  of  the  grade  crossing  of 
their  road  and  the  highway  known  as  Main 
street  in  the  town  of  Bristol;  and  directing  a 
hearing  upon  the  matter,  with  notice  to  the  rail- 
road company,  the  town, and  the  owners  of  land 
adjoining  that  portion  of  the  highway.  The 
hearing  was  had  on  several  days,  from  Septem- 
ber 24, 1890,  to  February  11, 1891,  and  the  com- 
missioners, being  of  opinion  that  the  financial 
condition  *of  the  company  warranted  [559 
the  order,  and  that  public  safety  required  it, 
ordered  the  crossing  removed,  and  determined 
and  directed  the  alterations,  changes,  and  re- 
movals to  be  made  and  done,  and  tnat  they  be 
executed  by  the  railroad  company  at  its  sole  ex- 
pense, including  damages  occasioned  thereby. 
The  company  appealed  from  this  order  to  the 
superior  court  of  the  county  of  Hartford,  the 
petition  for  appeal  setting  forth  various  grounds 
therefor,  which  by  voluntary  amendment  and 
by  direction  of  the  court  were  reduced  to  these: 
""1.  On  the  2d  day  of  March.  1891.  the  rail- 
road commissioners  of  this  slate  made  an  or- 
der to  said  company,  requiring  the  reraoral 
of  the  ^rade  crossing  of  its  railroad  and  Main 
street  in  the  town  of  Biistol,  a  full  copy  of 
which,  marked  Exhibit  *A,'  is  to  be  annexed 
hereto  and  filed  herewith. 

"la.  Said  company  is  not,  and  at  the  date 
of  said  order  was  not  of  suflScient  ability  to 
execute  the  work  of  making  the  changes  re- 
qidred  by  said  order,  and  its  financial  condi- 
tion does  not,  and  did  not  then  warrant  the 
making  of  such  an  order. 

**1] .  Said  company  cannot  meet  the  expenses 
of  executing  the  said  order  of  the  railroad 
commissioners,  and  have  enough  income  left 
to  pay  ita  fixed  charires,  including  interest  on 
its  bonds  issued  as  aforesaid  and  outstanding, 
and  the  dividends  on  its  preferred  stock  issued 
as  aforesaid,  and  maintain  i)s  railroad  in  good 
and  proper  condition. 

••12.  if  the  Jaw  under  which  the  proceed- 
ings were  had,  as  set  forth  in  said  order,  jus- 
tifies said  order,  then  it  and  said  law  are  void 
as  violating  both  the  Constitution  of  the  United 
States  and  the  constitution  of  the  state  of  Con- 
necticut, in  that  said  order  impairs  the  obliga- 
tion of  the  contracts  made  by  said  company 
with  the  holders  of  its  bonds  and  preferred 
stock  by  making  it  impossible  for  said  company 
to  pay  the  interest  on  their  bonds  and  dividends 
on  their  preferred  stock  as  agreed  between 
them  aod  said  company,  and  yet  maintain  and 
operate  its  railroad  efildently,  and  further  in 
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that  It  UkeB  tbe  property  of  fiaid  company 
without  JiiBt  compt'DsatioD  and  without  due 
process  of  law  and  denies  to  it  the  equal  pro- 
tection of  the  laws. 

060]  •"18.  Said  order,  herein  appealed  frono, 
was  not  an  order  necessary  for  the  safety  of  the 
public 

"17.  Said  order  should  have  been  so  made, 
and  proceedings  leading  up  thereto  had,  if  at 
all,  under  section  2  of  the  act  of  1889,  as  that 
one  quarter  of  the  expense  of  its  execution 
should  be  paid  by  the  state." 

Paragrapii  la  was  substituted  for  paragraphs 
2  to  10  inclusive,  struck  out  by  the  court  as 
mere  statements  of  evidence. 

The  court,  upon  hearing  the  parties,  tbe 
«Tidence  not  being  preserved  in  the  record, 
but  it  appearing  Uiat  evidence  was  adduced 
1>y  tbe  company  aa  to  its  earnings,  expenses, 
and  property,  made  findings  of  luet  that  the 
railroad  company  was  of  suflScient  abilitv  to 
execute,  and  that  the  financial  condition  of  the 
company  warranted,  the  order  of  tlie  commis- 
sioners for  the  removal  of  the  grade  crossing 
in  question;  that  tbe  crossing  was  among  the 
most  dangerous  upon  the  line  of  the  railroad, 
and  that  the  safeiy  of  the  public  required  its 
removal;  and  aflSrmed  the  order  appealed  from. 
Thereupon  the  company  prosecuted  an  appeal 
to  the  supreme  court  of  errors  of  Connecticut 
and  assigned  various  errors  to  the  rulings  of 
the  superior  court  in  amendment  of  the  peti- 
tion on  appeal,  and  in  the  exclusion  and  ad- 
mission of  evidence;  and  afterwards  amended 
its  reasons  for  appeal  by  adding  the  following: 

"8.  Because  the  court  erred  in  holding  that 
tbe  statute  under  which  said  proceedings  were 
bad,  as  set  forth  in  said  order  of  the  railroad 
commissioners,  justified  said  order,  instead  of 
holding  that  it  was  no  law,  because  contrary 
to  the  constitution  of  this  state  in  that  it  takes 
tbe  property  of  the  plaintiff  without  just  com- 
pensation and  without  due  process  of  law. 

"9.  Because  the  court  erred  in  holding  that 
tbe  statute  under  which  said  proceedings  were 
bad.  as  set  forth  in  said  order  of  the  railroad 
oommissioners,  justified  said  order,  and  in 
therefore  aflSrming  said  order,  and  overruling; 
tbe  plaint iff*8  claim  that  anid  statute  was  void 
as  violating  the  Constitution  of  the  United 
States,  in  that  it  impaired  the  obligation  of  the 
contracts  made  by  said  company  with  the  hold- 
ers of  its  bonds  and  preferred  stock,  by  making 
1(01]  it  impossible  for  said  company  •to  pay 
tbe  interest  on  its  l)onds  and  dividends  on  ifs 
preferred  stock,  as  agreed  between  them  and 
said  company,  and  yet  maintain  and  operate 
its  railroad  efficiently,  and  further  in  tbat  it 
took  the  property  of  said  company  without 
due  process  of  law,  and  denied  to  it  tbe  equal 
protection  of  the  law. 

"10.  Because  the  court  erred  in  overruling 
tbe  claim  of  the  plaintiff  in  the  12lh  pnrngrapb 
of  its  petition  of  appeal,  tliat  said  statute  was 
void,  and  was  no  justification  of  said  order, 
under  the  Constitution  of  the  United  Statea 
and  tbe  I4tb  Amendment  thereof. 

"11.  Because  tbe  judgment  does  not  meet 
tbe  issues.  There  is  no  general  finding  of  the 
fsauea  against  tbe  plaintiff,  and  no  finding  as 
to  issues  raised  in  paragraphs  11  and  17." 

Tbe  supreme  court  of  errors  of  Connecticut 
decided  tbat  there  was  no  error  in  tbe  judg- 
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ment  appealed  from  (New  York  A  N,  E.  R, 
Go's  A/fp.  62  Conn.  527)  and  tht-reupon  a  writ 
of  error  was  allowed  to  this  court,  and  eirora 
assigned  as  follows: 

•'1.  The  said  court  erred  in  holding  that  tbe 
statute  under  which  were  had  the  proceedings 
as  set  forth  in  the  order  of  the  railroad  com- 
missioners exemplified  in  the  record  of  the 
case  justified  said  order,  and  in  afiSrming  the 
iudcfment  of  the  superior  court  in  and  for 
Hartford  county  afllrining  said  order,  and  in 
overruling  pl;iintiiT'.s  claim  that  said  statute 
W08  void  a<4  violating  the  Constitution  of  the 
United  States  in  thnt  it  impaired  the  obliga- 
tion of  the  contracts  made  by  said  company 
with  the  holders  of  its  bonds  and  preferred 
stock  by  making  it  impossible  for  said  com- 
pany to  pay  the  intere^^t  on  its  bonds  and  divi- 
dends on  its  preferred  stock  as  agreed  between 
them  and  said  company,  and  yet  maintain  and 
operate  its  railroad  cHiriently;  and  further,  in 
that  it  took  the  proptrt>'  of  the  company  with- 
out due  process  of  law  and  denied  to  it  tbe 
equal  protection  of  the  law. 

"2.  The  said  court  erred  in  overruling  the 
claim  of  the  plaintiff  in  error  in  the  12th  para- 
graph of  its  petition  of  appeal  from  the  rail- 
road commissioners  to  the  Supreme  Court  as 
set  forth  in  the  record,  that  said  statute  was 
void  and  was  no  justitlcation  of  said  order  un- 
der the  Constitution  of  the  United  States  and 
the  14th  Amendment  thereof." 

Messrs.  Henry  C.  RobiDeon  and  John 
J.  Jenniiif^a,  for  defendant  in  error,  in 
favor  of  motion: 

The  writ  of  error  should  be  dismissed  upon 
motion. 

McAultu  V.  Gnlifarma,  149  U.  8.  645  (37: 
882);  Wal^ton  v.  Nevin,  128  U.  S.  578  {ZU  544); 
Chirk  V.  Uaricock,  94  U.  8.  493(24:  146); 
Micas  V.  mUiams,  104  U.  S.  556  (26:  H42); 
Sxtope  V.  TAfflugmll,  105  U.  S.  3  (26:  939); 
Whitney  v.  Voo'h\  99  U.  S.  007(25:446);  Uinch- 
ley  V.  Morton,  103  U.  S.  764  (26: 458);  UiAiy  ▼. 
Colihour,  146  U.  S.  153  (86:  922). 

No  contract  is  impaired  by  the  governmental 
acts  of  a  leiiislature  in  exercising  the  police 
powers  of  the  state. 

Stones,  Mimssirpi,  101  U.  8.  814(25:1079); 
Boyd  V.  Alabama,  94  U.  S.  646  (24:  802);  Has- 
ton  neer  Co.  v.  Ma^acJiusetta,  97  U.  S.  25  (24: 
989);  Stone  v.  Farmers  Loan  d  T.  Go.  l\Q  V. 
S.  807(29:  636);  Rakfr  v.  Boston,  12  Pick.  184, 
22  Am.  Dec.  421;  norpe  v.  Rutland  d  B,  B, 
Co.  21  Yt.  149.62  Am.  Dec.  «25;  Barlow  v. 
Gregory,  31  Conn.  261;  Lake  View  v.  Rose  BiU 
Cemetery  Co.  70  III.  191,  22  Am.  Rep.  71;  New 
Orleans  Gas  Light  Co.  v.  Louisiana  Light  d 
H.  P.  eft  MJg.  Co.  115  U.  8.  650,  672  (29:  616, 
524). 

The  statute  if  not  offensive  to  the  14tb 
Amendment. 

Barbier  v.  Connolly,  118  U.  8.  27(28:928); 
Mngler  v,  Kani^as,  128  U.  S.  628  (31:  205); 
Rudd  V.  New  York,  148  U.  8.  517  (86:  247), 
4  Infers.  Com.  Rep.  46;  Woodruff  v.  Catlin, 
54  Conn.  295;  WestbrooJ^s  App.  67  Conn.  104; 
New  York  A  N  E.  R.  Go's  App.  68  Conn. 
632:  Doolittle  v.  Branford,  59  Conn.  402;  New 
York  dt  N  E.  R.  Go.  v.  Waterbury,  60  Conn. 
9;  Woodruff  r.  New  York  dk  N.  E.  R.  Oa.  S9 
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Tbe  plaiDtiifs  in  error  cannot  conplain  of  in- 
equality of  legal  protection. 

Minneapolis  dt  Si,  L,  B.  Co,  ▼.  Emmon$, 
149  U.  8.  867  (37:  771);  Davidson  ▼.  New  Or- 
ieans,  96  U.  S.  104  (24:  619);  WurU  t.  Hoag- 
(and,  114  U.  8.  606  (29:  229). 

Tbe  enactmeot  of  tbe  statute  under  discus- 
sion was  an  exercise  of  tbe  police*  powers  of 

Woodruff  V.  Catlin,  54  Conn.  277;  Middte- 
(own  V.  New  York,  N.  H.  db  H.  R,  Co,  62  Conn. 
492;  Richmond,  F.  A  P,  R,  Co.  ▼.  Riehmond, 
96  U.  S.  628  (24:  786);  Charlotte,  C.  d  A.  R, 
Co.  T.  Oibbes,  142  U.  S.  892  (85: 1054). 

Tbe  act  is  clearly  witbin  tbe  power  of  tbe 
legi^ture  as  amendatory  of  tbe  cbartcr  of  tbe 
company. 

Worcester  t.  Norwich  A  W.  R,  Co.  109  Mass. 
108;  Union  Pac.  R.  Co,  v.  UniUd  States  "Sink- 
ijuf  Fund  Cases,"  W  U.  8.  700(25:496);iS2>r»R^ 
miey  Water  Works  y.  SchotOer,  110  U.  8.  847 
(28:178). 

Messrs.  Charles  E«  PerkiDs  and  Edward 
D,  Rubbins,  for  plaintiff  in  error,  in  opposition 
to  motion: 

Unless  tbe  record  sbows  a  color  of  rlgbt  to 
a  dismissal,  tbe  court  will  not  consider  tbe  mo- 
lion  to  affirm. 

Whitney  ▼.  Cook,  99  U.  6.  607  ^5:  446); 
Independent  School  Dist,  of  Ackley  t.  Ball,  106 
U.  a  428  (27:  287);  Hinckley  ▼.  MorUm,  108  U. 
8.  7<M(26:458);  Datiesv,  United  States,  118  U. 
8.  687  (28: 1149);  New  Orleans  v.  Louisiana 
Const,  Co,  129  U.  8.  45  (82: 607);  Amary  v. 
Amory,  91  U.  8.  856  (28:486). 

On  tbe  merits  tbe  following  cases  are  cited: 

Santa  Clara  County  v.  Southern  Pac.  R, 
Co.  118  U.  8.  894  {90:119);  Cliarloite,  C,  A  A. 
R.  Co,  Y.  Gibbes,  142  U.  8.  886  (85:  1051); 
Itck  Wo  Y.  Hopkins,  118  U.  8.  856  (80:  220); 
Chicago,  M.  db  St.  P,  R,  Co,  y.  Minnesota,  184 
U.  S.  418  (88:  970);  8  Inters.  Com.  Rep.  209; 
Lent  Y.  Tillson,  140  U.  8.  816  (85:  419);  Soon 
Hing  y.  Crowley,  118  U.  8.  703  (28:  1145); 
MurdockU  Case,  7  Pick.  828;  Murdock  y.  PkU- 
lips  Academy  Trustees,  12  Pick.  262. 

Mr.  Chief  Justice  Falter  deliYered  tbe  opin- 
ion of  tbe  court: 

Tbe  reasons  of  appeal  to  tbe  8upreme  Court 
were  filed  October  7,  1892,  and  assigned  errors 
in  tbe  action  of  tbe  superior  court  in  dealing 
witb  various  paragraphs  of  tbe  petition  of  ap- 
peal from  the  order  of  tbe  railway  commis- 
lioners,  and  in  tbe  admission  and  exclusion  of 
eYidence,  but  contained  nothing  questioning 
the  constitutionality  of  tbe  law  under  which 
tbe  proceedings  were  bad  until  thej  were 
•mended  December  17,  1892,  by  adding  the 
parairrapbs  raising  that  question.  This  tardi- 
ness in  bringing  the  contention  forward  is  per- 
haps not  to  be  wondered  at  in  Yiew  of  the  re- 
peated adjudications  of  tbe  supreme  court  of 
Connecticut  sustaining  tbe  constitutionality 
of  simitar  laws,  as  well  as  of  this  particular 
statute,  and  of  tbe  rub'ogs  of  this  court  in  ref- 
erence to  like  legislation. 

A  motion  to  dismiss  the  writ  of  error  for 
want  of  Jurisdiction  is  now  made,  and  witb  it 
is  united  a  motion  to  affirm  on  tbe  ground,  in 
the  language  of  our  rule  (Rule  6.  if  3)  "that, 
although  the  record  may  show  that  this  court 
lias  Jurisdiction,  it  is  manifest  that  the  writ  or 
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appeal  was  taken  *for  delay  ooIy  or  that  [566 
the  question  on  which  tbe  jurisdiction  dependa 
is  so  frivolous  as  not  to  need  further  argument." 

We  a^ree  with  counsel  that  this  court  baa 
Jurisdiction,  but  are  of  opinion  that  tbe  princi- 
ples to  be  applied  in  its  exercise  are  so  well  set- 
tled that  further  argument  is  not  needed,  and 
that,  this  being  so,  the  Jurisdiction  may  be 
said  under  the  circumstances  to  rest  on  so  nar- 
row a  foundation  as  to  give  color  to  the  motion 
to  dismiss  and  Justify  the  disposal  of  the  case 
on  the  motion  to  affirm. 

It  must  be  admitted,  that  tbe  Act  of  June  19, 
1889,  is  directed  to  the  extinction  of  grade 
crossings  as  a  menace  to  public  safety,  and 
that  it  is  therefore  within  the  exercise  of  tbe 
police  power  of  tbe  state.  And,  as  before 
stated, the  constitutionality  of  similar  prior  stat- 
utes as  well  as  of  that  in  question,  tested  bY 
tbe  provisions  of  tbe  state  and  Federal  constl> 
tutions,  has  been  repeatedly  sustained  b^  tbe 
courts  of  Connecticut.  Woodruff  y.  CatXxn,  54 
Conn.  277;  Westbrool^s  App.  57  Conn.  95; 
New  York  AN,  E,  R.  Co's  App.  58  Conn. 682; 
Woodruff  y.  New  York  db  N.  E.  R.  Co,  59  Conn. 
68;  Doolitae  y.  Branford,  59  Conn.  402;  New 
York  A  N,  E.  R.  Co.  y.  Waterbury,  60  Conn. 
1;  Middletown  y.  New  York  ANH.  AH.  R. 
Co,  62  Conn.  492. 

In  Woodruff  y,  Cadin,  the  court,  speaking 
through  Pardee,  J.,  said  in  reference  to  a  simi- 
lar statute:  "Tbe  Act,  in  scone  and  pur|K)se. 
concerns  protection  of  life.  Neither  iti  imenl 
nor  fact  does  it  increase  or  diminish  the  a -sets 
either  of  the  city  or  of  tbe  railroad  corporHlions. 
It  is  tbe  exercise  of  tbe  goYcrnmental  power  and 
duty  to  secure  a  safe  highway.  The  IcLMsla- 
ture  having  determined  that  the  intersection 
of  two  railways  with  a  hi  jib  way  in  the  city  of 
Hartford  at  grade  is  a  nuisance  dangerous  to 
life,  in  the  absence  of  action  on  the  pari 
either  of  the  city  or  of  tbe  railroads,  may 
compel  them  severally  to  become  tbe  ownen 
of  the  right  to  lay  out  new  highways  and  new 
railways  over  such  land  and  in  such  manner  as 
will  separate  tbe  grade  of  the  railways  from 
that  of  tbe  highway  at  intersection;  may  com 
pel  them  to  use  the  right  for  the  accomplishment 
of  the  desired  end;  may  determine  that  the  ex 
pense  *sba11  be  paid  by  either  corporation [50 7 
alone  or  in  part  by  both;  and  may  enforce 
obedience  to  its  Judgment.  That  the  legisla 
ture  of  this  state  has  tbe  power  to  do  all  thb, 
for  the  specified  purpose,  and  to  do  it  through 
the  instrumentality  of  a  commission,  it  is  now 
only  necessary  to  state,  not  to  argue." 

And  as  to  this  Act,  the  court,  in  58  Conn. 
582,  on  this  company's  appeal,  held  that  grade 
crossings  were  in  the  nature  of  nuisances 
which  it  was  competent  for  the  legislature  to 
cause  to  be  abated,  and  that  it  could,  in  its  dis- 
cretion, require  any  party  responsible  for  the 
creation  of  the  evil,  in  the  discbarj^  of  what 
were  in  a  sense  governmental  duties,  to  pay 
any  part,  or  all,  of  the  expense  of  such  abate- 
ment. 

It  is  likewise  thoroughly  established  in  this 
court  that  tbe  inhibitions  of  tbe  Constitution 
of  the  United  States  upon  the  impairment  of 
the  obligation  of  contracts,  or  the  depriva- 
tion of  property  without  due  process  or  of  the 
equal  protection  of  tbe  laws,  by  the  states,  are 
not  Yiolated  by  the  legitimate  ezerdse  of  legis- 
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tiye  power  in  securiDg  the  public  safety,  health, 
And  morals.  The  govern  mental  power  of  self- 
protection  cannot  be  contracted  away,  nor  can 
the  exercise  of  rights  granted,  nor  the  use  of 
pTopertj,  be  withdrawn  from  the  implied  lia- 
bility to  governmental  regulation  in  particu- 
lars essential  to  the  preservation  of  the  commu- 
Dity  from  injury.  Botton  Beer  Co,  v.  Massa- 
thuietU,  97  U.  S.  25  [24:989];  Northwestern 
Fertilizing  Co.  ▼.  Hyde  Fnrk,  97  U.  8.  659  [24: 
1086];  Barbier  ▼.  Connolhj,  118  U.  8.  27  [28: 
928];  New  Orleans  O as  Light  Co.  v.  fjouisiana 
Light  dkK  P.  dk  Affg.  Co.  115  U.  8.  650 [29:516]; 
MugUr  ▼.  Kansas,  128  U.  8.  623  [81:205]; 
Budd  ▼.  New  York,  148  U.  8.  517  [36:247],  4 
Inters.  Com.  Rep.  45.  And  also  that  '*  a  power 
reserved  to  the  legislature  to  alter,  amend  or 
repeal  a  charter  authorizes  it  to  make  any  al- 
teration or  amendment  of  a  charter  granted 
subject  to  it,  which  will  not  defeat  or  substan- 
tially impair  the  object  of  the  grant  or  any 
rights  vested  under  it,  and  which  the  legisla- 
ture may  deem  necessary  to  secure  either  that 
object  or  any  public  right."  Close  v.  Olenwood 
Cemetery,  107  U.  8.  466,  476  [27:  408,  4121; 
Spnng  VaUey  Waterworks  v.  SeJiottler,  1 10  U.  8. 
347  [28:17H];  Pennsylvania  ColUge  Cases,  80  U. 
S.  18  Wall.  190  [20:5501;  Tomlinson  y,  Jessup, 
82  U.  8.  16  Wall.  454  [21 :204]. 
^68]  *The  charter  of  this  company  was  sub- 
ject to  the  legislative  power  over  it  of  amend- 
ment, alteration  or  repeal,  specifically  and  under 
general  law.  5  Conn.  Priv.  Laws,  pp.  548,  547; 
7  Conn.  Priv.  Laws,  p.  466;8  Conn.Priv.  Laws, 
p.  853;  Conn.  8pecinl  Laws,  1881,  p.  64;  Conn. 
Slat.  1875.  278;  Conn.  Gen.  8tat.  1888,  §  1909; 
Nnv  Y^n-k  dk  N.  E.  B.  Co,  v.  Waterbury,  60 
Conn.  1. 

The  contention  seems  to  be,  however,  that 
the  legislature,  in  discharging  the  duty  of  the 
state  to  protect  its  citizens,  has  authorized  by 
the  enactment  in  question  that  to  be  done 
which  is,  in  certain  particulars,  so  unreasonable 
and  so  obviously  unjustified  by  the  necessity 
invoked  as  to  bring  the  act  within  constitu- 
tional prohibitions. 

The  argument  is  that  the  existing  grades  of  rail- 
road crossings  were  legally  established,  in  ac- 
cordance with  the  then  wishes  of  the  people,but. 
with  the  increase  in  population,  crossings  for- 
merly safe  had  become  no  longer  so;  that  the 
highways  were  chiefly  for  the  benefit  of  the 
local  i)ublic,  and  it  was  the  duty  of  the  local 
municipal  corporation  to  keep  them  safe;  that 
this  law  applied  to  railroad  corporations  treat* 
ment  never  accorded  to  other  citizens  in  allow- 
ing the  imposition  of  the  entire  expense  of 
change  of  grade,  both  costs  and  damages,  ir- 
respective of  benefits,  on  those  companies,  and 
in  that  respect,  and  in  the  exemption  of  the 
town  from  its  just  share  of  the  burden,  denied 
to  them  the  equal  protection  of  the  laws. 

And  further,  that  the  order,  and,  therefore, 
the  law  which  was  held  to  authorize  it.  amount- 
ed to  a  taking  of  property  without  due  process, 
in  that  it  required  the  removal  of  tracks  many 
feet  from  their  present  location,  involving  the 
destruction  of  much  private  property;  the  ex- 
cavation of  the  principal  highway  and  those 
communicating;  and  the  building  of  an  expen- 
sive iron  bridge,  all  at  the  sole  expense,  includ- 
ing damages,  of  the  company,  without  a 
hearing  as  to  the  extent  of  the  several  respon- 
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sibi titles  of  the  company  and  the  town,  or  as 
to  the  expense  of  the  removal  of  this  dangerous 
crossing  as  compared  with  other  dangerous 
crossings,  or  of  the  degree  of  the  responsibility 
of  the  company  for  the  dangers  existing  at  this 
particular  crossing.  The  objection  is  not  that 
hearing  was  *not  required  and  accorded,  [569 
which  it  could  not  well  be  in  view  of  the  pro- 
tracted proceedings  before  the  commissioners 
and  the  superior  court  and  the  review  in  the 
supreme  court,  but  that  the  scope  of  inquire 
was  not  as  broad  as  the  statute  should  have  al- 
lowed, and  that  the  particular  crossing  to  be 
removed  was  authorized  to  be  prejudged. 

It  is  further  objected  that  the  supreme 
court  had  so  construed  the  statute  that  upon 
the  issue  whether  the  financial  condition  of 
the  company  warranted  the  order,  no  question 
of  law  could  be  raised  as  to  the  extent  of  the 
burdens,  which  a  certain  amount  of  financial 
ability  would  warrant,  and  thus  in  that  aspect 
by  reason  of  the  large  amount  of  expenditure 
which  might  be,  and  as  matter  of  fact  was 
in  this  instance  required,  the  obligation  of  the 
contracts  made  by  the  company  with  the  hold- 
ers of  its  securities  was  Impaired.  Complaint 
is  made  in  this  connection  of  the  striking  out 
by  the  superior  court  of  certain  paragraphs  of 
the  petition  on  appeal,  held  by  that  court  and 
the  supreme  court  to  plead  mere  matters  of 
evidence,  and  the  decision  by  the  supreme 
court  that  all  the  material  issues  were  met  by 
the  findings.  Those  issues  were  stated  by  the 
court  to  be  whether  or  not  the  company's 
directors  had  removed  or  applied  for  the  re- 
moval of  a  grade  crossing  as  required  by  the 
statute;  whether  or  not  the  grade  crossing 
ordered  to  be  removed  by  the  commissioners 
was  in  fact  a  dangerous  one  which  the  direct- 
ors ought  to  have  removed,  or  for  the  removal 
of  which  the  directors  ought  to  have  applied: 
and  whether  or  not  the  company's  financial 
condition  was  such  as  to  warrant  the  order. 

And  upon  these  premises  it  is  urged  in  addi- 
tion that  the  right  to  amend  the  charter  of  the 
corporation  was  not  controlling  because  that 
did  not  include  the  right  to  arbitrarily  deprive 
the  stockholders  of  their  property,  which, 
though  held  by  them,  for  purposes  of  manage 
ment  and  control,  under  a  corporate  organiza- 
tion created  by  special  law,  was,  nevertheless, 
private  property,  not  by  virtue  of  the  charter, 
but  '*by  force  of  the  most  fundamental  and 
general  laws  of  modern  society,  which  from 
their  nature  necessarily  protect  alike  and  fully 
all  legitimate  acquisitions  of  the  membera  of 
the  ^community,  no  matter  whether  held [5 70 
by  them  as  individuals,  or  partnerships,  or  asso- 
ciations, or  corporations." 

The  supreme  court  of  Connecticut  held  that 
the  statute  operated  as  an  amendment  to  the 
charter  of  the  railroad  corporations  affected 
by  it;  that  as  grade  crossings  are  in  the  nature 
of  nuisances,  the  legislature  bad  a  right  to 
cause  them  to  be  abated,  and  to  require  either 
party  to  pay  the  whole  or  any  portion  of  the 
expense;  that  the  statute  was  not  unconstitu- 
tional in  authorizing  the  commissionen  to 
determine  their  own  jurisdiction,  and  that, 
besides,  the  right  of  appeal  saved  the  railroad 
companies  from  any  harm  from  their  findings; 
that  it  was  the  settled  policjr  of  the  state  to 
abolish  grade  crossings  as  rapidly  as  eould  \sa 
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reaaontilily  done:  Mud  thiit  all  genenil  laws  and 

Billce  ifKUlaUont  aScciing  curnorptiuDS  were 
Dding  upon  Ibem  niihoui  tlieir  asscDt. 

Vc  are  asked  upon  tlie  gr  undi  above  In- 
dicatrd  In  adjudfre  tijnt  Ihe  bigLesC  iriliuDal  al 
the  alate  in  nbicb  Ibcse  proceedings  were  bad, 
oommtlled,  tn  reaching  Ibese  couclusioos, 
erron  m  grow  as  to  amount  io  law  tu  a  denial 
bj  Ibe  Btaie  of  ripbta  secured  to  tbe  compaii} 
tv  the  CoDitltulloD  or  tbe  Uniled  Slalea,  or 
Ibat  Ibe  itatute  Itaelf  ia  void  bj  intoa  of  Id- 
fracilon  of  Ibe  provlsiuna  of  tbat  iDSLrumeoL 

But  tbla  court  caoDot  proceed  upon  iKni'fal 
Mnu  or  Ibe  requirements  of  natural  Justice 
■part  fmm  the  provisiona  of  tbe  ConsiiiiJiloQ 
supposed  to  be  lorolved,  and  lo  nspect  of 
Ibem  we  are  of  opinion  that  our  iulerpositloa 
iMiinoi  be  euccessfullj  invoked. 

A*  observed  bj  Mr.  Jattiee  Miller  io  Datid- 
ton  w.  Nea  Orleaa*.  96  U.  8.  B7,  104  [24:  616, 
619].  the  141h  Amendment  cannot  be  availed  of 
"aa  a  meana  of  brinfting  to  the  lest  of  tlie  de- 
tdtioD  of  this  court  ibe  abstract  opinions  of 
CTerv  uDiucc-eMful  lill^nt  In  tbe  slate  court  of 
tbe  jualice  of  tbe  decimou  against  bim,  and  of 
the  merits  of  the  legislalina  on  which  sucb  a 
decision  ma;  bt;  founded."    To  use  tbe  lan- 

Sage  of  Mr.  Jvtiire  Field  in  Mimo'iri  Pae.  U. 
.Y.JJumft.  116D.  3.  612,  62O[20:4fi8.  465  ; 
"It  is  biirdl^  aecpHsary  to  say  Dial  ilie  ban) 
ship,  impolicy,  or  Injiislice  of  etale  iHwsia  not 
OMesMrily  an  objeclion  to  their  couatiluiionol 
Talidiiyi  and  tbHt  ihe  remedy  for  evils  of  that 
cbaracier  is  to  be  sought  from  stale  legisla- 
luiea," 

B7  I]  "Tbeconclusionaof  this rourthftve been 
repeaiedly  announced  to  tbe  elTect  tbal  lliougb 
railroad  curporaliona  are  private  corpornlioiis 
asdisiiDgiiished  from  Ibose  created  fur  munic- 
ipal and  govern  [Hell t si  purposes.  Ibeir  uacs 
arepnblic,  and  tbey  are  iiivisted  with  theriphl 
o(  eminent  domain,  only  lo  be  exercisi'd  for 
public  purposei;  that  Ibcrefore  tlie;  are  auliject 
to  legistallve  control  lu  all  respects  neeesaery 
to  protect  tbe  public  againsl  danger,  injustice, 
ftoa  nppressioni  thai  the  aLiiie  has  power  to 
exercise  this  control  through  boards  of  com 
mlsaioners:  that  Iberc  la  no  unjust  discrlmina' 
tloD  and  on  denial  of  tbe  equal  proluctinn  of 
tbe  laws  Id  regulau'oas  applicsble  to  all  rail- 
road corpornlionB  alike;  Dor  Is  there  necessar- 
ily such  detiial  or  infringement  of  the  obliga- 
tion of  coolracis  in  tbe  imposiilon  upon  ibem 
ia  particular  lOEtaniieB  of  the  entire  expense  of 
Ihe  performance  of  arts  required  in  the  public 
Inten-at.  in  Ibe  exercise  ol  Icgi'-lailve  dixcie 
IIod;  Dor  are  the;  thereby  depiived  of  prop- 
erty without  due  piocess  of  law.  by  stHiuics 
aoder  which  Ihe  result  ia  ascertained  In  a 
mode  suiied  to  tbe  nature  of  tbe  case,  and  not 
merely  arbitrary  and  capricious;  aad  tbnttbe 
adjudication  or  Ibe  biuhest -court  ofasmte, 
tlul,  io  sucb  particulars,  a  law  enacted  in 
tbe  exercise  of  Ibe  police  power  of  the 
■tate.  Is  valid,  will  doi  be  reveised  by  this 
court  on  tbe  ground  of  an  infraction  of  Ihe 
CoDStltution  nf  the  United  Stales.  NatlnilU, 
C.  *  St.   I..  R.  Co.  V.  Alabama.   J38  U.  S.  96 

tWr  853]  GfTgia  R.  dt  Bkg.  Co.  v.  Sniith,  123 
1.  8.  174  fSa:  3771  ;  MiiineapolU  A  St.  L.  R. 
Cb.  ».  lleck-riViMi  U.  8.  30  [a2;  585) ;  Drnl  j. 
Wm  Virginia,  138  U.  8.  114  [3:i:  «23]  ;  Cliar- 

Mtf  a  Aa.  a.vo.  t.  GOba,  143 u.  s.  sse 
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10S1];  Hinneapalit   A  K.   L.  B.  Of.  f. 

Knt,  149  U.  8.  864  [87:  708], 
lilimtiU  affirmed. 
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(See  S.  C  Reporter's  ed.  sn-im.) 

angeeily  pay  ofeAajilaint  t»  1A«  armf. 

T  the  Aot  of  March  I.  IKT,  chaplains  nctuall.t' 
Finiraaiuch  at  mllit;.ry  posts  bl  t>iu  t'niml 
uo,  bold  tJie  office  and  ranh  of  cuaplain  In  ihe 
If,  and  conscqueaily  are  in  the  milltar}* 
}( the  Lonsevlly  l«y 


PBAL  from  a  Judgment  of  tbe  Court  of 
Claima,  in  favor  of  Annie  M.   La  Tonr- 

Executriz  of  James  A.  H.  La  Tourrelle 
.sed,  B^inHt  tbe  United  Stales,  for  lon- 
j  pay  of  said  deceased,  as  a  chaplidD  ta  tbe 
,  from  February  7,  188S,  to  April  89, 

Id  elusive.     A  firmed. 

temeot  by  Mr.  JuitUt  arayi 
is  was  a  petition  flk-d  In  ibe  CoDFt  of 
is  by  James  A.  M.  La  Tourrelle.  aod 
culed  after  bis  death  by  bis  executrix,  to 
er  tbe  sum  of  $333.75,  for  loncevity  pay 
chapliin  In   tbe  Army  from  February  7, 

to  April  20,  Iter,  inclusive.  The  facu 
I  by  the  Court  of  Ulaims  were  in  Bub- 
e  as  follows: 

February  6,  1869,  ihe  claimant  wu 
■A  and  appoinied  chaplain  for  tbe  post  of 

Columbus,  New  Yi.ik  Harbor,  by  tbe 
j\\  of  administrstion  at  tbe  post,  under 
rovisinnsof  the  Act  of  July  n,  lt«33,  cbap. 
;  llj;  and  of  the   supplementary  acta  of 

7,  1839,  chap.   104,  :^  3;  March   3,  1849. 

88,  S5  8,  and  February  21,   lf-57,  cbap. 

2.     S  Stat,  at  L.  209,  808:  9  Biat.  al  L, 

1  Stxt.  at  L.  133. 

aciion  of  the  post  council  was  approved 
e  Secretary  of  War;  and  tbe  clHtmant'a 
nt  men  I  or  employment  as  poal  cbaplaio 
ulisequenlly  announced  in  aspecial  order 
f  War  DepHMmeot  of  Mav  19.  18M,  aa 
ra:  "Fort  Colnmtius,  New  York  Harbor, 
noitnreil  as  a  chaplain  post,  to  dale  from 
lary  6. 1865.  Id  place  of  Fort  Wooil,  New 

Harbor,  discontinued  as  such  from  Ibat 
The  Reverend  James  A.  M.  l^a  Tour- 
is  announced  as  posl  cbaplain  to  Fort 
iibus.  New  York  Harbor,  from  Febrwary 
'i\  He  will,  in  connection  with  hispres- 
uties  al  Fort  Columbus,  perform  alao 
of  Fort  Wood,  as  berctofore." 
nder  that  appoinlmcnt  be  served  [ft73 
April  8, 1867:  but  received  no  commtsiion: 
ni>t  npp<'ur  tbal  he  was  required  to  take  bd 
if  oKicQ;  bis  employment  was  not  for  auy 
t.-Astn  cxlraiKia  orcainpenaatlim  (oojlccra, 
le  to  Ifuited  titaUa  v.  SUcdaaiel,  K  bSl. 

IM  D.  S. 


1886. 


UvmD  Statbb  ▼.  La  Tourrbttb. 
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fixed  or  definite  time;  and  he  was  paid  for  serv- 
ices on  the  certificate  of  the  post  commaDder. 

Uodcr  the  provisions  of  the  Act  of  March  2, 
1867.  chap  lb,  §  7  (14  Stat,  at  L.  423)  he  was 
Dominated  hy  the  president  to  the  Senate  for 
appointment  as  post  chaplain,  March  18;  con- 
firmed hy  the  Senate,  April  8;  commissioned 
accordinirlv  hy  the  President,  April  6,  to  rank 
from  April  8;  and  formally  accepted  the  ap- 
pointment, April  27, 1867.  On  March  23. 1890, 
he  was  retired  from  active  service,  as  post  chap- 
lain, under  the  Act  of  June  80,  1882,  chap. 
254.    22  Stat,  at  L.  118. 

His  f^ervice  as  chaplain  under  the  Act  of  July 
6.  Id88,  toother  with  bis  service  as  post  chap- 
Iain  under  the  Act  March  2, 1867,  was  continu- 
ous and  unmterrupted  from  Fehruary  6,  1865, 
to  March  28,  1890. 

He  was  not  home  on  the  Army  Rrsngter  he- 
fore  18<i7.  In  the  registers  from  1867  lo  1878. 
inclusive,  his  name  appears,  with  the  date  of 
"oricinal  entry  into  service,"  April  8,  1867. 
The  recisters  from  1879  to  1881,  incbisive,  re- 
fer to  ihat  date  as  "date  of  commission;" and 
these  registers,  as  well  as  those  for  1882  and 
since,  record  the  heginning  of  bis  service  as 
chaplain  of  a  post.  February  6,  1865,  and  as 
post  chaplain,  April  8, 1867,  accepted  April  27, 
1807. 

From  April  27. 1867.  to  March  28,  1890.  he 
was  paid  his  salary,  with  longevity  paj,  com- 
puted for  the  most  part  by  crediting  him  with 
nis  service  from  February  6,  1865;  but  since 
February  6.  1885,  with  his  service  from  April 
27.  1867,  only.  If  he  is  to  receive  credit  for 
the  lime  from  February  6,  1865  to  April  26, 
1867,  tbe  longevity  pay  due  him  is  the  sum  of 
$883.75,  moie  than  be  has  received. 

On  these  facts,  the  Court  of  Claims  decided 
as  a  conclusion  of  law,  "  tbat  the  decedent, 
during  bis  services  from  February  6, 1865,  to 
April  26,  1867,  was  in  the  Army  of  the  United 
States,  within  the  meaning  of  the  law,"  and 
therefore  entitled  to  recover  tbe  sum  claimed, 
and  gave  Judgment  accordingly.  The  United 
States  appealed  to  this  court. 

Messrs,  J,E.Dodgfe»  Assistant  Atty,  Oen., 
and  Charles  C.  Binney  for  appellant. 
Mr,  Joseph  W.  Stryker  for  appellee. 

5741  *Jfr.  Justice  Gray  delivered  the  opin- 
ion of  the  court: 

This  claim  for  longevity  pay  is  based  on 
the  provision  of  the  Act  of  July  15, 1870,  chap. 
294,  ^  24,  reenacted  in  tbe  Revised  Statutes, 
by  which  "there  sbuU  be  allowed  and  paid  to 
each  commissioned  officer  below  tbe  rank  of 
hrigadier-general,  includino;  chaplains  and  oth- 
ers having  assimilated  rank  or  pay,  ten  per 
centum  of  their  current  yearly  pay  for  each 
term  of  five  years  of  service."  16  Slat,  at  L. 
820:  Uev.  Stat.  ^  1262. 

"Service"  in  this  siutute  evidently,  as  both 
parties  admit,  means  military  service;  and  the 
question  is  whether  the  claimant  was  in  that 
service  from  February  6,  1865,  to  April  26, 
1867. 

This  question  is  best  answered  by  reading 
the  provisions  of  previous  acts  of  Congress, 
referred  to  by  counsel,  which  are  as  follows, 
the  significant  words  being  printed  below  in 
italics . 
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By  the  Act  of  Julv  6.  1888,  chap.  162,  g  18, 
"it  shall  be  lawful  for  the  officers  composing 
the  Council  of  administration  at  any  post,  from 
time  to  time,  to  employ  such  person  as  they  may 
think  proper  to  officiate  as  e/taplain,  who  shall 
also  perform  the  duties  of  schoolmaster  at 
such  post;  and  the  person  so  employed  shall,  on 
the  certificate  of  the  commanding  officer  of 
the  post,  be  paid  such  sum /or  /tis  services,  not 
exceeding  forty  dollars  per  month,  as  may  be 
determined  by  the  said  council  of  administra- 
tion, wit/i  the  approval  of  the  t^retaryof  War; 
and  in  addition  to  his  pay,  the  said  chaplain 
shall  be  allowed  four  rations  per  diem  with 
quarters  and  fuel**    6  Stat,  at  L.  259. 

By  the  supplementary  Act  of  July  7,  1888, 
chap.  194,  "the  poste  at  which  diapfams  shall 
be  allowed  shall  be  limited  to  the  number  of 
twenty,  and  shall  be  first  approved  by  the  ScO' 
ntary  of  War,  and  shall  be  confined  to  places 
most  destitute  of  instruclion."  5  Stat,  at  Lk 
808. 

By  the  Act  of  February  11, 1847.  chap.  8.  §  7, 
"during  tbe  war  *with  Mexico,  it  shall  [575 
be  lawful  for  tbe  officers  composing  the  coun- 
cils of  administration  of  the  several  regiments 
constituting  a  brigade,  either  regular  or  volun- 
teer, in  the  service  of  the  Uniteii  >tateR,  to  em- 
ploy some  proper  person  to  officiate  as  chaplain 
to  such  briirade  :"  "Provided  that  the  r/i/ip- 
lains  now  attached  to  the  regular  army  and  sta- 
t'oned  at  different  military  posts  may.  at  the 
discretion  of  the  Secretary  of  War,  be  required 
'  to  repair  to  tbe  Array  in  Mexico  whenever  a 
majority  of  the  men  at  the  posts  where  they 
are  respectively  stationed  shall  have  left  them 
for  service  in  ihe  Held;  and  should  any  of  said 
cJiaplains  refuse  or  decline  to  do  this  when 
ordered  so  to  do  by  tbe  adjutant  general,  the 
office  of  such  chaplain  shall  be  deemed  vacant, 
and  the  pay  and  emoluments  the  ret f  be  stopped," 
9  Stat.  atii.  124. 

By  §  8  of  the  Act  of  March  2,  1840,  chap. 
88,  entitled  "An  Act  to  Provide  for  an  In- 
crease of  I  be  Medical  Staff,  and  for  an  Addi- 
tional Number  of  Chaplains  of  the  Army  of 
the  United  states,**  the  provisions  of  the  Act 
of  1H38  "are  extended  so  as  to  authorize  the 
employment  of  ton  additional  cJiapluins  for 
military  posts  of  live  United  i^tates."  9  Siat, 
at  L.  351. 

By  g  1,  of  the  Act  of  February  21.  1857, 
chap.  55.  entitled  "An  Act  to  Increase  the 
Pay  of  Officers  of  the  Army"  the  pay  of  com- 
missioned officers  of  the  Army  is  increased; 
and  by  ^5  2.  it  is  provided  "that  the  Secretary 
of  War  be  authorized,  on  the  recommeudation 
of  the  council  of  administration,  lo  extend  the 
additional  pay  lerein  provided  to  any  person 
serving  as  chaplain  at  any  post  of  the  Army,** 
11  Stat,  at  L.  163. 

By  the  Act  of  July  17.  1862,  chap.  200.  §  9. 
"the  comi^ensatiou  of  all  chaplains  in  theregu^ 
Inr  or  rolu nicer  sercice  or  HTmy  hospitals  shall  be 
one  hundred  dollars  per  month  and  two  rations 
a  day  when  on  duty;"  '^chaplains  employed  at 
t/ie  military  potds  called  *  chaplains*  po9to  shall 
be  required  to  reside  at  the  posts;  and  all  eJiap' 
laiiis  in  ihe  United  States  service  sficUl  be  sub- 
ject  to  such  rules  in  relation  to  leave  of  absence 
from  duty  as  are  prescribed  for  commissioned 
officers  of  the  UnitKl  States  Armv  stationed  at 
such  potts.**    12  Stat.  at.  L.  5^.  * 
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By  ibe  Act  nt  April  9,  1864,  chap.  B8.  g  1, 

B70l"'Uif  ran*  o/cAnpininwitbout^rtimmiind 
i'b  tAereg-ilarandvoivvUrr  MervietaftJle  Unitee 
Sbitet  ia  brrc^bj  recnj^lzeil;"  bj  g  2,  Ibe  pea- 
■ion  Acl  o!  July  U,  1862.  cbap.  16S,  ia  "sc 
ampnded  as  to  includecAaji^tntin  tbe  regulai 
and  volunlcer  forces  of  lAe  Army;"  and  by 
g  8,  "it  Rball  be  tbe  duly  of  ehaplaint  in  tkt 
mililary  teniee  of  the  United  Slate*  to  make 
moDihly  repoTte  to  Ibe  Hiljutaot  general  of  tbe 
Army,  through  the  ueual  military  ehamidt.  oj 
tht  moral  coDdilion  and  (reuerBl  hlstnry  of  Ibe 
regimenla,  hospilals  or  piMb  Id  whieh  they  raay 
te  attaehvl."    18  Slat,  at  L.  46. 

Tbi'se  acl9,  ell  of  wlHcb  were  pacapd  befnre 
tbe  period  In  question,  unequivocally  sbon 
Ibat  Bucb  cbapltiiiis  as  Ibe  claimant  nae  dur- 
JDK  tbat  peri'MJ — bciOK  emuloyed,  by  Ibe  offl- 
cem  composing  the  council  of  adminislTalion 
al  tbe  post,  to  otSciale  as  clmplalo,  and  actual 
W  serving  a.4  surb,  at  a  military  peat  of  tbe 
United  Slates,  wilb  tbe  npprOTalof  the  Secre- 
tary of  War;  receiving  monthly  for  Ibeir  serv- 
ice* a  sum  approved  by  bim,  and  allowed,  in 
addition  to  tbeir  pay,  rations  and  quatler«; 
•ubject  to  tbe  same  rules  aa  to  leave  of  absence 
from  duly  as  commissioned  ofllcera  ot  the 
Artnj;  required  to  report  monilily  to  the  od- 
Julanl  general  of  the  Army  Ibrou^b  [be  usual 
military  ciianncls;  and  called  indifferently 
"cbnpluins  alturbcd  to  Ibe  n-gulHr  army  and 
tistioned  at  mililury  posts,"  or  "cbaplums  of 
tbe  Knay  of  tbe  United  Slates" — should  tx; 
GODtldercd,  acrcordiiig  to  the  understanding 
and  intention  of  Congrctia,  aa  bnldiog  ttie 
ofllcc  and  rank  of  cbapluia  in  tbe  Army,  and 
ronKpqucnlt;  as  in  Ibe  mililary  service,  irltbin 


145,  ^  7  (under  wbich  tlie  cluiinant  nas  afier 
wards  comminsioned)  by  prcvicling  Ibat  "the 
post  cbaplains  not*  in  service,"  ss  well  aa 
tboKe  liiereafter  to  be  appointed,  should  be 
commissioned  by  tlio  Presiiicol,  diatinctty 
recognized  Ibat  tbe  former  were  already  in 
"•crvice,"  wbicb,  in  this  Act,  aa  in  tbe  lougev- 


ID  Wtooonglo  are  within  the  JnrMlatloD  ottbe 
Federal  courts,  and  an  Indtctmenl  for  rbe  mur- 
der of  one  Inrtlaa  b;  anotber,  cumnutted  on  giicb 
lands.  Is  triable  In  auoQ  courts.  althouBh  ooin- 
mitted  OD  a  motion  framed  to  the  alat*  for 
Kb  00]  purpcvea. 

t.  AlUiougb  tbe  entire  record  la  sent  up  on  a  certl- 
tlcale  Of  dlviston  of  opinion.  Ihia  oourt  will  only 
oODsldcrsupb  parts  as  relate  to  the  question  certl- 
fled;  tbe  Irrelevant  matter  •HI  be  disregarded. 

S.  OeDeraJli  tbere  can  l»  no  wrtlfloete  of  dlTtalOD 
In  opinion  on  a  moUoD  for  a  neir  trial,  as  that 
reata  In  the  discretion  ottbe conrt. but  wbereoD 
■uch  amoihin  the  question  of  tbe  jurisdiction  ot 


this  a 


rtvUloi 


Lotbei 


insider  iton  such  oertlfloate. 
1,  The  title  of  tbe  state  to  thesohool  lands  ceded  br 

CouKrcssIa  subject  lo  any  prior  ngbcofocaupa- 

tlon  ol  the  Indiana. 
G.  Bribe  trextr  Tllh  the  Chlppewaa  of  IMS.  tb« 

right  of  the  Indians  to  ooaupr  the  landa  therein 


Ifiih  ■> 
school 
of  tbe 


I  still  re 


ibIds 


nd  the [ 


leof  tl 


tubnrdlnat 


t.  The  Dnited  States  have  full  authority  to  paM 
laws  to  puolsh    all   oSensee  committed  by  or 
asalnsi  Indians  on  nn  Indian  reservation. 
[No.  688. J 

Argufd  CM,  to.  1893.    Decided  FA.  S.  IS94. 

ON  A  CERTIFICATE  of  divtsioD  to  opli)- 
ion  between  ibe  Judge!  of  the  Circuit 
Court  of  tbe  United  Slates  for  tbe  Weslem 
District  of  Wisconsin,  on  the  qneatioD  of  ill 
iiirisdictioD  to  try  Ibe  defendaot,  Hicbel 
TbomsB,  upon  an  Indictment  against  him  for 
tbe  murder  ot  Dsvld  Corbin,  within  tbe  limila 
of  the  Indian  reservaliDQ  in  Wlaconsin.  Said 
murder  having  l>een  committed  In  section  16, 
of  public  land  ceded  to  tbe  atale  for  school 
purposes.     Qutttiott  aneaered  in  th»  affrma- 


»771*UNITED  STATES.  PI/,  in  Brr.. 

MICHEL  THOMAS. 

(See  B.  C.  Reporter's  ed.  tTT-E8S.> 

Mvrder  fommitted  on  Indian  retereation— 
teriiJKate  of  dinieiirn  of  opinion — irirlnant 
matter — motion  for  nea  trial— *ohooi  Utndi— 
Indian  treaty— juritdietiiin  mxr  Indian  rei- 
trtatioA. 

I.  Lands  wltblD  the  limits  of  an  Indian  resemtlon 

NOTX.—j|i  tji  Inilhuu  and  indlan  tribes,  thefrifdtii* 
OndrtfAU;  turitditUan  and  oontrol  ovcrdiMn,  see 
note  to  Worcester  v.  OeorKla.  B:  (Sa. 

Al  to  eimtlTVcHnn  and  npcroTlon  or  (rcotfea,  see 
note  to  United  States  v.  Tbe  Amlitad.  10!  8W. 

At  to  ^rltdlFlton  (n  the  ViMed  SlnU»  Sujirtme 
<kwrtiuh«n(irc  dravmin  ifuetUon  ibuufcs.  Irsofir  or 
amttmt/on,  jee  note*  to  Marttn  T.  Bunter,  4: 91; 
»70 


StatemeDt  by  Mr.  Jaitice  Field: 
This  case    comes    before  us    oti  a    cerlifl 
cale  of  division  of  opinion  between  the  Judges 

at  the  Circuit  Court  forlhe  Western  DlBtricl  of 
Wisconsin,  on  tbe  qiiestlonof  ilsJurisdIctioD  to 
try  tbe  defendant  upon  tbe  Indictment  against 
him.  The  defcDdabt,  an  Indian  ot  tbe  Cbip- 
pewa  tribe,  was  Indlcied  in  that  court  for  tbe 
murder  of  one  David  Corbin,  a  half  breed,  ot 
Ibe  snme  tribe,  wilbln  tbe  limila  of  La  CODrt 
Oreillei  Indian  reservalion,  in  Wisconsin,  and 
(vas  convicted.  Tbe  evidence  tended  to  abow 
Ibat  tbe  offense  was  committed  in  sectinn  tlx- 
leen  Id  a  township  in  Bawyer  county  of  lb U 
>tate,  embraced  within  tbe  reservation;  aod 
30  that  ground  the  counsel  for  the  defendant 
unveil  to  ael  aside  tbe  verdict,  and  for  a  new 
'trial,  conteniling  that  by  the  provisions  [ST 8 
if  the  Enabling  Act  by  wblcb  Wiscaosm  naa 
idmitted  Into  tbe  Union,  section  16  in  every 
owtiship  in  Wisconsin  was  ceded  to  Ibe  state 
or  achool  purposes,  and  could  not,  therefore, 

Hatthewa  y.  Zane.  2:  <H;  and  wmiamav.  Norrl^ 
•:  m. 

Al  tnfiirlmUeiiim  of  ITnUed  StoCes  Sitpreme  Oourt 
to  declare  itate  Into  tiotd  a»  (n  Contlet  uUA  i(aU 
constitution;  to  nvite  atertf  of  «(a(«  courts  at  to 
anutrvcKnno/atatc  lotos,  see  note  to  Hart  v.  bm- 
pblre,Tt  BT9;  and  to  Commerolal  Bank  of  ClnolnnBtl 
V,  SuoklngtiBm,  M:  W. 

Ul  V.  8. 


16M. 


U^rrKO  ST4TEB  ▼.  Thomas. 
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lie  fabeeopently  taken  by  the  XJDited  States  to  be  used  as  an  Indian  reservation,  to  provide 
and  set  off  as  a  part  of  an  Indian  reservation.  <  for  the  protection  of  the  Indians  thereon  and 
La  Court  Oreilles  reservation,  in  the  state  of  for  the  punishment  of  offenses  committed 
Wisconsin,  was  set  apart  for  the  Chippewa  against  them,  and  therefore  he  waa  against 
trik>e  of  Indians,  and  embrarcs  three  townships  |  granting  the  motion. 


in  area,  but  by  reason  of  the  extension  of  sev 
era  I  meanderied  lakes,  covers  about  seven 
townships.  The  reservation  was  approved  by 
the  treaty  of  1854.  The  survey  of  the  lands  of 
this  portion  of  the  state  had  not  then  been  made 
and  the  townships  which  compose  the  reserva- 
tion were  not  surveyed  until  the  year  1855, 
and  the  lands  were  not  selected  until  1859. 
The  state  sold,  in  18G5.  section  16  to  parties 
who  cut  off  the  timber  but  otherwise  made  no 
use  of  the  land  except  for  the  erection  of  a 
cabin  whilst  removing  the  timber.  Tlie  land 
bad  been  used  by  the  Indians  continuously, 
from  time  immemorial  previous  to  its  reserva- 
tion, and  after  it  was  denuded  of  timber 
thf^  continued  to  hunt  and  trovel  over  it. 

lection  9  of  the  Act  of  Congress  making  ap- 
propriations for  the  Indian  Department  for 
the  fiscal  year  ending  June  SO,  1886,  provides: 
••  That  inimetliately  upon  and  after  the  date  of 
the  passa>;e  of  this  Act,  all  Indians  committing 
a^inst  the  person  or  property  of  another  In- 
dian or  other  person  any  of  the  following 
crimes,  namely,  murder,  manslausrhter,  rape, 
assault  with  intent  to  kill,  arson,  burglary  and 
larceny  within  any  territory  of  the  United 
Statet^  and  either  within  or  toiihout  any  Indian 
renermtion,  shall  be  subject  therefor  to  the 
laws  of  such  territory,  relating  to  such  crimes, 
and  shall  be  tried  therefor  in  the  same  courts 
and  in  the  same  manner,  and  shall  be  subject 
to  the  same  penalties  as  are  all  other  persons 
charged  with  ihecommission  of  said  crimes,  re- 
spectively; and  the  said  courts  are  hereby  given 
jurisdiction  in  all  such  cases;  and  all  such  In 
dians  committing  any  of  the  above  crimes 
ainiinst  the  person  or  property  of  another  In- 
o79]  dian  or  other  person  within  the  ^bound- 
(tries  of  any  titate  of  the  United  States,  and  with- 
in the  limits  of  any  Indian  resesertation^tXi^W 
be  subject  to  the  same  laws,  tried  in  the  same 
courts  and  in  the  same  manner,  and  subject  to 
the  same  pennlties,  as  are  all  other  persons 
committing  any  of  the  above  crimes  within  the 
exclusive  jurisdiction  of  the  United  States." 

The  motion  to  set  aside  the  verdict  and  for 
a  new  trial  was  argued  before  the  circuit  judge 
and  the  district  judge,  composing  the  court, 
and  they  differed  in  opinion.  The  circuit 
judge  held  that  the  title  to  the  township  upon 
which  the  offense  was  committed  was  in  the 
state  of  Wisconsin  from  the  time  of  its  admis- 
sion into  the  Union,  and  consequently  could 
not  afterwards  be  used  by  the  United  States  as 
a  part  of  an  Indian  reservation.  He  was  there- 
fore of  opinion  that  the  court  had  no  jurisdlc 
tion  over  an  offense  committed  in  that  town- 
ship, under  the  Act  of  Congress  upon  which  ii 
a.ssumes  lo  take  jurisdiction  of  this  case.  The 
district  judge,  on  the  contrary,  held  that  the 
rieht  of  occupancy  of  the  Chippewa  Indians  to 
the  land  composing  the  reservation  had  never 
been  divested,  ana  that  until  so  divested  the 
title  to  section  sixteen  could  not  vest  in  the 
state  of  Wisconsin  under  its  Enabling  Act;  and, 
further,  that,  independent  of  any  question  of 
title,  it  was  competent  for  the  United  States, 
having  set  apart  certain  lands  within  the  state 
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The  certificate  sent  to  us  is  as  follows:  '  'The 
nootion  of  the  defendant  to  set  aside  the  ver- 
dict and  for  a  new  trial,  etc.,  came  on  to  be  ar- 
gued, and  was  argued  by  the  counsel  for  the 
respective  parties,  and  upon  the  hearing  it  oc- 
curred as  a  question,  ^Whether  as  the  evi- 
dence shows  that  the  murder  was  committed 
upon  section  sixteen,  in  township  forty  uorth. 
of  range  eight  west,  in  the  state  of  Wisconsin, 
said  section  sixteen  being  within  the  outsidr 
limits  of  the  said  Indian  reservation, and  having 
been  previously,  in  1859,  settled,  platted,  and 
set  apart  by  the  United  States  as  a  part  and  par- 
cel of  said  reservation  and  ever  after  occupied 
by  said  Indians  as  such,  though  claimed 
*and  sold  by  the  state  of  Wisconsin  as  rr»80 
and  for  a  part  of  the  school  land  previously 
ceded  to  said  state  by  Act  of  Congress,  such 
murder  was  committed  within  the  limits  of 
said  reservation  within  the  meaning  of  section 
9  of  chapter  841  of  the  Act  of  (Congress,  ap- 
proved March  8,  1885,  so  as  to  give  the  Fed- 
eral courts  jurisdiction  of  the  offense.'  On 
which  question  the  opinions  of  the  judges  were 
opposed,  which  said  opinions  are  herewitli 
transmitted."  And  the  court  added:  **The 
court  considering,  as  the  whole  case  now  turns 
upon  the  question  of  jurisdiction  in  this  court 
and  no  proceediucrs  can  l>e  had  until  that  ques- 
tion is  determined,  and  that  the  same  question 
would  arise  in  any  subsequent  trial,  that  it  is 
not  one  addressed  to  the  discretion  of  the  court 
but  is  proper  to  be  certified  to  the  Supreme 
Court  for  its  opinion;  whereupon,  on  motion 
of  the  United  States,  by  their  attorneys  and 
counsel,  it  is  ordered  that  the  point  upon 
which  the  disagreement  hath  happenea  as 
herein  stated  under  the  direction  of  the  lodges, 
including  the  entire  record  of  proceedings  in 
court,  the  evidence  on  the  trial,  and  statement 
of  facts  as  stipulated  by  the  attorneys  herein, 
also  copy  of  the  said  indictment,  be,  and  the 
same  hereby  are,  made  a  part  of  the  transcript 
certified  under  the  seal  of  this  court,  according 
to  the  request  of  the  United  States  by  their  coun- 
sel, to  the  Supreme  Court,  that  the  matter  may 
be  finally  decided." 

Mr.  Lawrence  Blaxwellt  Jr,,  Solicitor 
Oen.,  for  plaintiff  in  error. 
No  counsel  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  judges  of  the  circuit  court  have  sent  up 
with  the  certificate  of  their  division  of  opinion 
the  entire  record  of  the  proceedings  in  that 
court,  including  the  evidence  on  the  trial  and 
the  agreed  statement  of  facts  by  counsel  Such 
matters  outside  of  the  certificate,  not  consti- 
tuting part  of  the  pleadings  in  the  case  or  of 
the  public  statutes  or  treaties  bearing  upon  the 
point  certified,  cannot  be  considered  by  us  in 
disposing  *of  the  question  presented.  foSl 
The  division  of  opinion  arose  on  the  motion 
to  set  aside  the  verdict  and  for  a  new  trial, 
the  judges  differing  as  to  the  lurisdidion 
of    toe   court  under  the    Act   or    Conixteca 
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upon  the  faeto  presented.  Until  this  quefition 
is  disposed  of  there  can  be  no  further  proceed 
ings  in  the  case;  and  as  it  arises  upon  the  stat- 
ute as  applied  to  the  facts,  this  court  may  very 
properly  consider  and  answer  it.  although  ir- 
relevant matter,  which  will  not  be  regarded,  is 
also  embraced  in  the  certificate. 

It  is  the  general  doctrine  that  there  can  be  no 
certificate  of  a  division  of  opinion  between  the 
Judges  of  the  circuit  court  on  a  motion  for  a 
new  trial,  as  such  motion  usually  rests  in  the 
discretion  of  the  court,  and,  therefore,  properly 
presents  no  question  for  our  determination. 
United  States  v.  Rosenberg,  74  U.  S.  7  Wall. 
680  [19:263J.  But  such  is  not  always  the  case. 
Sometimes  a  motion  of  the  kind  or  of  a  simi- 
lar iLind  mav  present  for  consideration  a  ques- 
tion going  directly  to  the  merits  and  a  decision 
of  which  may  determine  the  point  in  contro- 
versy. In  such  instances  the  court  will  con- 
sider tbe  question  submitted  on  a  certificate 
of  division  of  opinion  between  the  judges  of 
the  court  below.  Thus  in  United  States  v. 
Wilson,  32  U.  8.  7  Pet.  160  [8:643],  the  ques- 
tion arose  between  the  Judges  of  the  circuit 
court  whether  a  person  convicted  of  a  capital 
offense,  wlio  had  received  a  pardon,  could  de- 
rive any  advantage  from  it  without  bringing 
tbe  same  Judicially  before  the  court  by  appeal, 
motion,  or  otherwise.  Upon  this  question  the 
judges  were  opposed  in  opinion,  and  it  was 
stated  under  their  direction,  and  certified  to 
this  court  and  here  considered  and  decided. 
The  court  regarded  the  motion  as  one  going  to 
the  merits  of  his  case,  having  a  direct  bearing 
upon  the  punishment  to  be  imposed,  and  not  a 
question  determinable  in  the  discretion  of  the 
court,  and  held  that  it  could  properly  consider 
the  question  upon  a  certificate  of  division  of 
opinion  of  the  judges  of  the  circuit  court. 

Holding,  therefore,  that  we  can  consider  the 
question  certified,  disregarding  the  irrelevant 
matter  accompanying  the  certificate,  we  pro- 
ceed to  its  examination. 

The  treaty  concluded  October  4, 1842,  and 
582  Iproclaimed  in  *March.  1848  (7  Stat,  at  L. 
501)  between  the  United  States  and  the  Chippe- 
wa Indians,  ceded  to  the  United  States  a  large 
tract  of  land  between  Lake  Superior  and  the 
Mississippi.  In  article  five  it  recited  that  the 
whole  country  between  those  points  had  always 
been  understood  as  belonging,  in  common,  to 
tbe  Chippcwas.  In  article  two  it  declared  that 
the  Indiaus  stipulated  for  the  right  of  hunting 
OD  the  reded  territory,  with  the  other  usual 
privileges  of  occupancy,  until  required  to  re- 
move by  the  President  of  the  United  States; 
and  that  the  laws  of  the  United  States  should 
be  continued  in  force,  in  respect  to  their  trade 
and  intercourse  with  the  whites,  until  ordercKl 
by  Congress  otherwise.  And  in  article  seven 
it  declared  that  the  treaty  should  be  obligatory 
upon  the  contracting;  parties  when  ratified  by 
the  President  and  Senate  of  the  United  States. 
The  Indians  have  never  been  removed  from 
tbe  lands  thus  ceded,  and  no  executive  order 
has  ever  been  made  for  their  removal,  and  no 
change  has  taken  place  in  their  occupancy  of 
the  lands,  except  as  provided  by  the  treaty  of 
September  80, 1854.  10  Slat,  at  L.  1109.  By 
that  treaty  the  Chippewas  ceded  a  lar^  por- 
tion of  their  territory,  previously  retatoed  in 
WiacoBun  and  elsewhere,  and  provision  was 
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made  in  consideration  thereof  for  the  format 
tion  of  permanent  reservations  for  their  bene- 
fit, each  to  embrace  three  full  townships,  and 
their  boundaries  to  be  established  under  the  di- 
rection of  the  President.  One  of  these  includ- 
ed the  tract  comprised  in  the  La  Court  Oreillea 
reservation.  In  the  provision  for  these  reser- 
vations nothing  was  said  of  the  16th  section  of 
any  townships,  and  it  is  clear  that  it  was  not 
contemplated  that  any  section  should  be  left 
out  of  any  one  of  them.  The  laud  reserved 
was  to  be,  as  near  as  possible,  in  a  compact 
form,  except  so  far  as  the  meandered  lakes 
were  concerned.  When  the  townships  com- 
posing these  reservations  were  surveyed  the 
16th  section  was  already  disposed  of  in  tha 
sense  of  the  Enabling  Act  of  1846.  It  had  been 
included  within  the  limits  of  the  reservationsL 

As  it  will  be  seen  by  the  treaty  of  1842,  rati- 
fied in  1843,  which  was  pievious  to  the  Enabling 
Act,  the  Indians  stipulated  *for  the  right[A83 
of  occupancy  to  the  lands.  That  right  of  occu- 
pancy gave  them  the  enjoyment  of  the  land 
until  they  were  required  to  surrender  it  by  the 
President  of  the  United  States,  which  require- 
ment was  never  made.  Whatever  right  tha 
state  of  Wisconsin  acquired  by  tbe  Enabling 
Act  to  the  16th  section  was  subordinate  to  this 
right  of  occupancy  for  which  the  Indians  stip- 
ulated and  which  the  United  States  recognizea. 
The  general  rule  established  by  tbe  Land  De- 
partment in  reference  to  the  school  lands  in 
the  different  states  is  that  the  title  to  them 
vests  in  the  several  states  in  which  the  land  ia 
situated,  subject  to  any  prior  right  of  occupa- 
tion by  the  Indians  or  others  which  the  gov- 
ernment had  stipulated  to  recognize. 

Mr.  Juatke  Lamar,  while  Secretarjr  of  the 
Interior,  had  frequent  occasion  to  consider  the 
nature  and  effect  of  the  grant  of  school  lands, 
where  the  title  was  at  all  encumbered  or 
doubtful;  and  on  this  subject  he  said  (6  Land 
Dec.  418)  that  the  true  theory  was  this:  "That 
where  the  fee  is  in  the  United  States  at  the 
date  of  survey  and  tbe  land  is  so  encumbered 
that  full  and  complete  title  and  right  of  posses- 
sion cannot  then  vest  in  the  state,  the  state 
may,  if  it  so  desires,  elect  to  take  equivalent 
lands  in  fulfilment  of  the  compact,  or  it  may 
wait  until  the  right  and  title  of  possession  unite 
in  the  government,  and  then  satisfy  its  grant 
by  taking  tbe  lands  specitically  granted."  And 
this  view  he  considered  **as  fullv  sustained  by 
the  decision  of  tbe  courts  and  the  opinions  of 
the  Attorneys  General,"  and  citoti  in  support  of 
it  Uooper  v.  Roberts-,  59  U.  S.  18  How.  173 
[15:8381;  3  Ops.  Atty.  Gen.  56;  8  Ops.  Atty. 
Gen  255:  9  Ops.  Atty.  Gen.  346;  16  Ops.  Atty. 
Gen.  430;  Ham  v.  Missouri,  59  U.  S.  18  How. 
126  [15:  334]. 

In  Belcher  v.  Wetherby,  95  U.  S.  617  [24:440], 
this  court  had  occasion  to  consider  the  nature 
of  the  right  which  Wisconsin  took  to  the  16th 
section  in  the  townships  of  that  state  by  virtue 
of  her  Enabling  Act,  which  declared  that  it 
was  an  unalterable  condition  ot  her  admissioo 
into  the  Union  that  section  16  of  every  town- 
ship of  the  public  lands  of  the  state,  which 
had  not  been  sold  or  otherwise  disposed  of, 
should  be  granted  to  her  for  the  use  of  schools. 
The  court  said  that  this  compact,  whether  con- 
sidered merelv  as  promissory  on  the*pari[584k 
of  the  United  8tat/is,  and  constituting  only  a 
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Qledge  of  a  gniDt  in  future,  or  as  operatiDj?  as 
I  transfer  of  tbe  title  to  the  state,  upon  her 
acceptauce  of  the  proposilioo,  as  sooo  as  the 
fectioDS  could  be  afterwards  identified  by  tbe 
public  surveys — in  either  case  the  lands  which 
might  be  embraced  within  those  sections  were 
appropriated  to  the  state,  subject  to  any  exist- 
ing claim  or  ritrht  to  them;  that  for  many  years 
before  Wisconsin  became  a  state  various  por- 
tions of  the  territory  within  her  limits  were 
occupied  by  a  tril)e  of  Indians,  but  the  right 
whicD  they  had  was  only  that  of  occupancy. 
The  court  neld  that  tbe  fee  was  in  tbe  United 
States,  subject  to  that  right,  and  could  be 
transferred  whenever  they  chose,  but  added 
"the  gTHntee  would  take  only  the  naked  fee, 
and  could  not  disturb  the  occupancy  of  tbe 
Indians;  that  occupancy  could  only  be  inter- 
fered with  or  determined  by  the  United  Slates." 

We,  therefore,  are  of  opinion  that  by  virtue 
of  the  treaty  of  1842,  in  the  absence  of  any 
proof  that  tbe  Chippewa  Indians  have  surrend- 
ered their  right  of  occupancy,  tbe  right  still 
remains  with  them,  and  that  the  title  and  right 
which  tbe  state  may  claim  ultimately  to  the 
16th  section  of  every  township  for  the  use  of 
Bchools  ia  subordinate  to  this  right  of  occu- 
pancy of  the  Indians,  which  has.  so  far  as  tbe 
court  is  informed,  never  been  released  to  any 
of  their  lands,  except  as  it  may  be  inferred 
from  tbe  provisions  of  tbe  treaty  of  1854. 
That  treaty  provided  for  permanent  reserva- 
tions, which  included  tbe  section  in  question. 
The  treaty  did  not  operate  to  defeat  the  prior 
right  of  occupancy  to  that  particular  section, 
but,  by  including  it  in  the  new  reservations, 
made  as  a  condition  of  the  cession  of  larcre 
tracts  of  land  in  Wisconsin,  continued  it  in 
force.  The  state  of  Wisconsin,  therefore,  had 
no  such  control  over  that  section  or  right  to  it 
as  would  prevent  it  being  9et  apart  by  the 
United  States,  with  the  consent  of  the  Indians, 
as  a  part  of  their  permanent  reservation.  So, 
by  authority  of  their  original  ritrht  of  occu- 
pancy, as  well  as  by  the  fact  that  the  section  is 
included  within  the  tract  set  aside  as  a  portion 
of  the  permanent  reservation  in  consideration 
of  the  cession  of  lands,  the  title  never  vested 
585 J  in  *the  state,  except  as  subordinate  to 
^ut  right  of  occupation  of  the  Indians. 

But  independently  of  any  question  of  title, 
we  think  the  court  below  had  jurisdiction  of 
tbe  case.  The  Indians  of  the  country  are  con 
sidered  as  the  wards  of  the  nation,  and  when- 
ever tbe  United  Slates  set  apart  any  land  of 
their  own  as  an  Indian  reservation,  whether 
within  a  state  or  territory,  they  have  full  au- 
thority to  pass  such  laws  and  authorize  such 
measures  as  may  be  necessary  to  give  to  these 
people  full  protection  in  their  persons  and 
property,  and  to  punish  all  offenses  committed 
against  them  or  by  them  within  such  reserva- 
tions. 

This  subject  was  fully  considered  by  this 
court  in  United  States  v.  Kngama,  118  U.  8. 
875  [30;228].  It  was  contended  that  the  Act 
of  Congress  extending  its  protection  and  juris- 
diction over  the  Indians  within  the  limits  of 
tbe  state  encroached  upon  matters  within  the 
exclusive  jurisdiction  of  the  state.  But  the 
court  answered  this  objection,  spenking 
through  Justice  Miller,  by  observing  that  the 
Act  "does  not  interfere  with  the  process  of  the 
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I  state  courts  within  the  reservation,  nor  with 
the  operation  of  state  laws  upon  white  people 
found  there.  Its  effect  is  confined  to  the  acts 
of  an  Indian  of  some  tribe,  of  a  criminal 
character,  committed  within  the  limits  of  the 
reservation. 

**It  seems  to  us  that  this  is  within  the  com- 
petency of  Congress.  These  Indian  tribes  are 
the  wards  of  the  nation.  They  are  communi- 
ties dependent  on  the  United  States.  Depend 
ent  largely  for  their  daily  food.  Dependen*' 
for  their  political  rights.  They  own  no  al 
legiance  to  the  states  and  receive  from  then' 
no  protection.  Because  of  the  local  illfeelina 
the  people  of  the  state  where  they  are  found 
arc  often  their  deadliest  enemies.  From  their 
very  weakness  and  helplessness,  so  largely  due 
to  the  course  of  dealing  of  the  Federal  govern- 
ment with  them  and  the  treaties  in  which  it 
has  been  promised,  there  arises  the  duty  of 
protection,  and  with  it  the  power.  This  has 
always  been  recognized  by  the  executive  and 
by  Congress,  and  by  this  court  wherever  the 
question  has  arisen.     .     .     . 

***The  power  of  the  general  govern-  [58B 
ment  over  these  remnants  of  a  race  once  power- 
ful, now  weak  and  diminished  in  numbers,  is 
necessary  to  their  protection  as  well  as  to  the 
safety  of  those  among  whom  they  dwell.  It 
must  exist  in  that  government,  because  it  never 
has  existed  anywhere  else,  because  the  theater 
of  exercise  is  within  the  geoCTaphical  limits  of 
tbe  United  States,  because  itlias  never  been  de- 
nied, and  because  it  alone  can  enforce  its  laws 
on  all  the  tribes." 

We,  therefore,  answer  the  question  certified 
in  the  affirmative,  that  the  offense  committed 
was  within  the  limits  of  the  reservation  within 
the  meaning  of  the  Act  of  Congress  approved 
March  3,  1^,  so  as  to  give  the  Federal  courts 
jurisdiction  of  the  same,  and  our  answer  to 
that  purport  will  be  returned  to  the  court  l)e- 
low;  and  that  the  motion  to  set  aside  the  ver- 
dict and  for  a  new  trial  should  be  denied. 


MAXWELL  LAND  GRANT  COMPANY, 

Piff.  in  Err,, 

JOHN   B.   DAWSON. 
(See  S.  a  Beporter'B  ed.  586-607.) 

LatD  of  New  Mexico — deeds,  when  eritfevcc— dec- 
larations of  former  owners— evidence  of  ad- 
verse possession— Intrden  of  proof— exception  in 

Note.— ^a  to  wfiat  necessary  to  constitute  advene 
possessUm;  requisites  of*  see  note  to  RJoard  v.  WU- 
liams,  5:  SOS. 

A8  to  niortoaoor'*8  possession  not  adveru*  see  note 
to  HifiTsrioson  v.  Moin,  2:  664. 

As  to  occupancy  necessary  to  constitute  adverse 
possession,  see  note  to  Ewiner  v.  Burnet,  9:  624. 

As  to  requisites  of  deed  of  tand,  see  note  to  Agri- 
cultural Bank  of  Missiwippf  v.Rioe,  11:  049. 

A8  to  cancellallon  or  surrender  of  deeds  by  parties; 
Us  effect  on  title,  see  note  to  Parker  v.  Kune,  16: 286. 

As  to  what  is  sufficient  delivery  of  a  deed  to  pass 
the  title,  see  note  to  Tompkins  v.  Wbeeler,  10: 908L 

As  to  parol  evidence  to  show  trusts  as  to  lands^  to 
fhaw  mistaJte  or  explain,  ete^  see  note  to  M'lver  ▼• 
Walker.  3:  964. 


I8T-MS                            BuTREMB  Cotnr  of  thb  Umtikd  Statbi.  O^.    7ju, 

ttti—prcef  in  regard  U — tdtntity  tff  land—  tarrftoiy  of  New  JUezico,  wltblo  the  foIlcwtDi 

adveTMt  potMtuioain  Ntie  MexKo.  XioaaAvire:  ConiiDeiiciDg  al  ihe  dfun  on  uld 

river,  at  tbe  upper  end  of  Jobn  B.  Dan-sOD'a 

L   Id  New  Mexico  H  cart;  ••  IMS,  written  iTntm-  farmitbeDceruDDiogtoabitjb  poiaLnfrockaoo 

meota  were OMontlAJ  to  the  traDster  of  lanil.  tbe  Dortb  aide  of  the  Vermejo  ChBod;  thcDce 

1    Deedito  persona  under  wbom  tbe  defendant  In  followiD);  along  Ihe  lop  of  ihe  divide  weal  of 

■JectmentcUtiastltle.areailailaalblelDevideiioe  Rail  CaDon  to  tbe  head  of  Salipeler  CaDim; 

to  ahow  deUDllely  tbe  land  olatmed  bj  blm.  Ibence  dono  along  tbe  t<ip  of  tbe  divide  eaat  of 

t.   Looae  Ulki  which  tbe  defendant  in  an  eject-  Ballpeler  L'aBoD,  to  a  polct  on  a  line  nilh  John 

meot  ault  bad   with     former  ownera  of  tbe  B.  Dawson's  lock  fence;  thence  fullowing  tbe 

land,  are  Qot  admlaalble  either  to  flz  Ibe  bound-  line  of  aaid  rock  fence  across  tbe  Venni-jo  to 

■iMgof  tbe  deed  or  to  throw  Ugbt  opon  the  char-  ihe  top  of  tbe  divide  between  tbe  Vcrmejo  and 

Mier  and  extent  of  bli  alleired  adTetae  poaeea-  Van  Bremmer  Cafion;  thence  followinit  the  top 

*»°-  of  said  divide  to  tho  bead  of  Coal  Cailon,  and 

4.   Upon- Ihe  queatlon   of  advene  poaaenlon  ol  thence  along  the  top  of  the  divide  e»at  of  Coal 

land,  teatlinonytbrt  the  UDd  Claimed  «"  (reo-  Callon  to  a  point  on  said  divide  neareat  Ibe 

a«^  reputed  to  belong  to  olaimant.  la  admla-  p,^^  „,  beginDlng;  thence  to  the  place  of  be- 


h.  Id  ejectment,  the  Inirden  of  proof  la  on  the 
plaintiff  to  show  be  has  tbe  lea«l  title  to.  and  tb« 
rwht  of  poaaeaaloD  uf,  tbe  lands  la  oontroversy. 


next  before  tbe  com mpn cement  of  tbe  suit,  and 


to  the  tbinir  excepted  la  u  tfaouRh  It  bad  neve.  »*™?';'^™^^  morelhan  en  yeanpnor  Ibtrelo 

been  Included  In  the  deed  PlainlilT  ileraigned   title  from    tbe  original 

I.    Where  there  1.  an   exoeptlon  In    the  general  R"°j"»  J"'""?."    ''"?l^"  ?*  ^^^'T^"!  *•«  *" 

■rantinir  clause  <a  a  deed  the  party  relylnir  upon  '"*  *'*''''  ""''"  Slaxwell  and  Wile  to  lUe  Mai- 

«ieh  general  olauae  must  In  plead  Ing  state  the  "'<^"  Land  Qrant  &  Railway  Com  pa  Df  of  April 

lenoral  clauae.  «>«oibor  with  the  eiccptlon.  and  30,   1870,  there  was  the  following  exa'plioni 

must  also  shew  by  the  testimony  tliat  beta  not  "Eiceptlog  from  the  oprration  of   lliia  coo* 

wlthlo  tbo  exception.  veynnce  such  iraola  of  land,  part  of  Ibe  said 

&   Tn  inil  I  in  nil  nr  fliin  nf  i  ]ri  liiif  iit  It  in  iiiiiii«iiiiii  estate  hereby  wnrranled  Dot  lo  exceed  In  Ibe 

fortheplalntlirtosbow  that  the  land  bo  seeks  to  aggregate  fifteen  thousand  acrea.   which  Ibe 

recover  la  without  tho  limits  ol  the  traot  shown  pnriies  of  the  first  part  have  heretofore  Fold 

to  have  been  conveyed  away  by  him-ielr.  god  coovejed  by  dwds  duly  recorded  on  or 

%   Id  Sew  Mexico  an  uninterrupted  occupancy  ol  prior  to  tbeaSth  day  of  January,  oi*  lhoii»and 

land  by  n  person,  who  tnfaet  bat  no  title  tiipreto.  ,.ip|]t   hundred    and    Bevenly,"  and    all    Ihn 

forapertod  of  ten  yc«u  adver^yto  tbe  true  aiibsequenl  deeds  under   which   the   plaintiff 

owner.  opec«estoe^npuisbtl.etltleolthetrue  claimed,  cnlajncd  Ibe  same  eiception.tbougb 

ownertb' reto.snd  vents  the  tltieot  the  property    _  ,    _     ,i     ,_  ,.  i.  " 

absolutely  In  tbe  occupier                      >"  •"   J  nut  exactly  in  the  same  words. 

tfSn    lOHs  1  Upon  Inc  conclusion  of  the  plalntilTa  cose, 

iMmiiudJ^,.  s.  mi.    D^lm  Fib.  i,  mi.  ?£;"""  """h"'  .'J'J'l'L'^niSf  '.".h  ™ 

^  that  he  occupied  under  claim  of  title,  and  was 

Pr  '..n'r.nn  ,  „  ^  .  Benemily  reimted  to  own  a  larite  tract  of  land, 
[ERROR  to  the  auprerae  Court  of  tbe  3e«irib^  in  his  plea,  Ihe  lower  Mue  of  which 
Territory  of  Nevf  Mexico.  10  review  a  judg-  was  the  projectloD.  for  a  dUWnce  of  Hhoiitsix 
ment  of  that  court.  afflnnluK  Ihe  JiidsmeMt  of  ^^^^  pggi  ^^^  „jgi  ^i  >  slooe  fence  built  Uv 
*e  District  Cnurt  of  ibe  Fourth  Judicial  Dw  ,,im  across  the  valley  of  tbe  V^rmcjo  river, 
irlct  of  New  Mexico,  In  favor  of  the  defend-  ami  including  within  its  enst  and  west  liniiW 
ant,  John  R  Dawson,  in  on  action  of  eject  xhe  enllre  of  what  was  ^nown  as  the  Coal 
ment  brouphl  by  tbe  Maxwell  Land  Qranl  ^nj  Rgi,  ^f^„„^  aoj  ,i,e  „pper  waiers  of  the 
Oompany.  to  recover  of  the  defendant,  Ibe  \,we.j.  Spring  and  Paltpcter  caflong  with 
e  tract  of  land.  Reteited.  ,1,0  lunda  and  dniinape  incident  thereto.  Tbo 
grant  anet  Mai.  teRllmony  upon  the  quest  ion  of  adverse  poa- 
session  of  which  there  wh*  a  lari^e  amount. 
Statement  by  Mr.  Jwtiee  Brown:  showed  that  defendant  made  use  of  the  caHona 
This  WHS  an  action  of  ejectment  brought  by  for  the  purpose  of  ranging  or  pastiirini;  CHlile, 
tbe  plaiulitf  In  error  In  the  District  C«nrt  of  liotsi>i>,andboi^.iindtndicoledtliBt((irllicieBrs 
Ibe  Fourth  Judicial  District  of  New  Mexico,  18T3  10  188a  lie  bud  au  avemge  of  135  horse.', 
to  recover  of  tbe  defendant  tbe  po^seaslon  of  SOO  cnitle.  and  some  hoes  which  were  turned 
a  larse  tract  of  land  within  what  is  known  as  looseinlbecaitons  within  tbeiruct.  Helnobod 
the  BeauUen  and  Miranda,  or  Maxwell  Land  nfler  them  from  time  to  time,  and  if  cattle  lie- 
Qrant.  longing  to  other  people  were  ihere,  be  turned 
Tbe  declaration  was  in  the  ordinary  form  of  Item  out.  There  was  also  evidence  tending 
ft  declaration  in  ejectment,  averring  ibe  right  !o  show  Ibat  below  bim  tbe  vallcv  of  the  Ver- 
of  tbe  plaintiff  to  ihe  possession  of  tbe  entire  mejo  river  was  pastured  by  one  Iinccy.  and  bo- 
Maiwell  print,  and  tbe  unlawful  enlry  of  the  low  him  bv  one  J.  W.  Curtis,  and  also  by  Mil- 
defendant  into  that  portion  thereof  situate  In  ler  A  Maiilding.  Tbe  testimony  of  Maiilding 
tbe  county  of  Ciilfax.  Iiimself  tended  to  show  that  be  and  DawROD 
Defendant  disclaimed  as  to  all  tbe  land  de  lod  two  others  went  inlopossessinu  of  tbe  land 
tciibed  in  tbedeclarallon,  except  a  certain  tract  mder  a  contract  of  purchane  from  Maxwell, 
dtacrlbed  In  hla  fltst  additional  plea,  as  fol  ind  that  they  were  virtually  tenxolitncommoa 
knra:  "All  tbe  land  in  the  valky  or  drainage  jnder  this  contract;  that  'after  Mhx-  (589 
of  Ihe  Vermejo  river,  in  tbe  county  of  Colftx,  nell  put  tbem  Into  posseaslon  they  divided  up 
tM  l&l  U.  S. 
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the  entifV  tract,  which  he  undertook  to  sell 
them.  ehcL  one  taking  exclusive  possessiou  of 
bis  particular  part.  There  seems  to  have  been 
nbat  ihe  witness  terined  "akiodof  a  bond  for 
a  deed,"  to  which  Maxwell  and  Curtis  were 
parties,  but  it  was  not  produced,  and  testimouy 
of  its  c(»nteDis  was  ruled  out 

Defendant  himself  took  the  stand  and  testi- 
fied that  in  1867  Curtis,  Mauldin/;,  and  Miller 
came  oo  to  the  Vermejo,  and  told  him  '*they 
bad  a  contract/'  and  claimed  to  have  posses- 
sion of  the  land  from  the  dam  which  marked 
the  starting  point  of  his  (Dawson's)  deed,  down 
the  river,  to  a  place  known  as  the  O'Donnell 
farm,  with  all  that  drainage  and  lands  the 
water  would  flow  in  between  these  points  and 
the  Yermejo  river;  that  it  included  the  land 
claimed  by  him,  the  defendant;  that  they  were 
residing  upon  a  part  of  the  laud  themselves, 
and  that  Mauldine  and  Curtis  told  him  to  take 
possession  of  the  land  he  claimed,  and  oo  the 
fine  fixed  by  them  as  his  lower  boundary  he 
built  a  stone  fence  across  the  valley.  He  also 
testified  that  in  June,  18C8,  he  had  a  conversa- 
tion with  Lucien  B.  Maxwell  in  regard  to  (he 
tract  of  land  which  he  claimed;  that  Maxwell 
knew  he  was  in  possession  of  it;  that  the 
boundaries  of  the  tract  set  forth  in  his  plea 
were  pointed  out  by  Maxwell,  and  that  he  paid 
%'-i1Q0  for  the  land,  though  he  afterwards 
stated  that  he  paid  the  money  to  Mr.  Curtis, 
who  gave  it  to  Maxwell.  On  cross  examina- 
tion, he  produced  a  deed  from  Maxwell  and 
wife  to  himself,  bearing  date  January  7, 1869, 
in  which,  for  a  consideration  of  $8700,  Max- 
well conveyed  to  him  the  property  admitted  in 
this  suit  to  belong  to  bim,  and  described  as 
follows:  '*A11  the  land  or  ground  now  suit 
able  for  farming  or  cultivating  purposes  in  the 
valley  or  drainage  of  the  Vermejo  river,  county 
of  Mora,  territory  of  New  Mexico,  within  the 
following  boundaries,  to  wit:  Beginning  at  a 
certain  dam  at  the  head  of  a  certain  ditch  at 
the  right  hand  point  of  rocks,  from  thence 
running  down  on  the  north  side  of  said  river  to 
a  certain  other  pile  of  rocks,  on  a  knoll  or  eleva 
tion,  with  some  bushes  near  thereto;  thence 
running  very  near  southward  across  said  river 
500]  to  a  pifion  tree  *to  the  right  of  a  ridge, 
Dear  a  wash,  which  tree  is  marked  with  n  letter 
'L;'  thence  running  up  said  river  on  the  south 
side  to  the    place  of    beginning;  containing 

about acres,  more  or  less."    This  deed  he 

claimed  to  have  received  by  mail  some  time  in 
1869,  and  admitted  to  have  shown  to  one  Mor 
ley,  who,  in  1871,  came  to  his  house,  under 
orders  from  the  president  of  the  plainiilf  com- 
pany, to  survev  the  land.  He  appears  to  have 
entered  upon  the  land  the  year  before  the  deed 
was  given,  to  have  made  numerous  improve- 
ments, such  as  houses,  orchards,  and  fences, 
^^  to  have  put  the  land  under  cultivation  by 
means  of  irrigating  ditches.  All  these  im 
provrments.  except  some  cattle  fences,  were 
put  upon  the  land  described  in  the  deed.  Up- 
on redirect  examination,  he  stated  that  when 
be  first  came  on  the  Vermejo,  in  the  early  part 
of  186b  or  1869.  passing  through,  Curtis  and 
Ifanlding  told  him  that  they  had  a  contract 
with  Maxwell  for  a  piece  of  land  there,  be- 
ginning at  the  dam,  and  running  down  the 
river  In  the  lower  end  of  what  was  known  as 
tbe  O'Donnell  farm,  with  all  the  drainage,  with 
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the  water  that  flowed  from  between  this  dam 
and  the  lower  end  of  the  O'Donnell  farm;  that 
they  asked  him,  defendant,  if  he  wanted  some 
of  it.  "I  studied  a  good  while  and  said  'if  you 
will  let  me  have  the  upper  part,'  which  they 
agreed  to  do.  .  .  .  The  contract  which  they 
had  was  for  a  block  of  land.  .  .  .  Curtis  and 
Maulding  told  me  that  they  had  this  whole 
drainage  belonging  to  this  block  of  land,  and 
this  i?as  my  part;  and  I  talked  with  them  often 
about  it,  and  I  talked  with  others."  He 
further  testified  that  when  Maxwell  pointed  out 
to  him  the  boundaries  of  the  land  they  were 
down  at  a  stage  station  some  four  miles  away, 
though  they  could  see  the  prominent  points  of 
the  tract  from  where  they  were,  and  that  this 
was  six  months  before  he  received  his  deed. 

The  case  was  tried  by  a  jury,  and  a  general 
verdict  of  not  guilty  returned,  upon  which 
final  judgment  was  entered.  The  case  was 
then  carried  to  the  supreme  court  of  the  terri- 
tory, by  which  the  judgment  of  the  district 
court  was  afllrmed.  Plaintiff  thereupon  sued 
out  a  writ  of  error  from  this  court. 

Messrs.  Frank  Sprin|^er  and  T.  B.  Oa- 
iron  for  plain  till  in  error. 

Mr.  Andrieus  A.  Jones  for  defendant  in 
error. 

Mr.  Justice  Brown  delivered  Ihe  opinion  of 
the  court: 

The  controversy  in  this  case  relates  to  a 
tract  of  land  within  what  is  known  as  the 
Maxwell  land  grant,  to  a  portion  of  which, 
about  1000  acres,  described  in  the  deed  from 
Maxwell  and  wife  to  Dawson,  it  is  admitted 
the  defendant  has  a  good  title.  Defendant, 
however,  claims  title  to  about  20,000  acres  lying 
outside  of  the  boundaries  of  the  tract  admitteii 
to  belong  to  him,  which  is  the  property  in  dis- 
pute. TSe  case  is  before  us  upon  certain  errors 
assigned  to  the  admission  of  testimony,  and  to 
the  charge  of  the  court. 

(1)  The  third  assignment  of  error  is  taken  to 
the  ad"  *<sion  of  the  testimony  of  Dawson  as 
to  tbe  v^rol  statements  of  Maulding  and  Curtis 
touching  their  contract  for  the  purchase  of  Ihe 
land,  which  included  that  in  controversy.  The 
court  below  held  that  there  was  no  error  in 
the  admission  of  this  testimony,  because,  un- 
der the  civil  law,  land  could  be  conveyed  by 
parol,  accompanied  by  delivery  of  possession; 
and  that  it  was  immaterial  whether  the  state- 
ments of  Maulding  and  Curtis  were  properly 
admitted  or  not,  because  Dawson  had  testified 
that  he  had  couversations  with  Maxwell,  the 
party  from  whom  they  claimed  to  have  pur- 
chased, and  that  Maxwell  pointed  out  the 
boundaries  of  the  land  he  would  receive  under 
his  agreement  with  Maulding,  Miller,  and 
Curtis,  who  were  then  in  possession,  and  so 
recognized  by  Maxwell  under  his  sale  to  them. 

*We  think  the  court  erred  in  thi^  par-  505 
ticular.  In  the  first  place  we  are  not  prepared 
to  coincide  fully  in  its  opinion  tliat,  under  the 
civil  law  as  in  force  in  New  Mexico  in  18G8, 
no  written  instrument  was  necessary  for  the 
transfer  of  title  to  real  estate.  To  justify  us 
in  upholding  such  a  radical  departure  from 
the  existing  methods  of  land  transfer  in  this 
country  from  iis  earliest  settlement,  we  think 
that  it  should  clearly  appear,  not  only  that  no 
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written  irstrament  was  required  by  tbe  usages 
of  the  dvil  law,  but  that  tbe  oral  transfer  was 
accompanied  bv  all  the  customary  formalities 
prescribed  by  that  law  for  the  identification  of 
the  land  and  delivery  of  possession.  The  ques- 
tSoo  whether  an  oral  transfer  of  land  was  rec- 
ognized as  valid  by  the  law  of  Mexico  was  not 
argued  upon  tbe  hearinj^  of  this  case,  and  may 
be  open  to  some  doubt.  There  appears  to  be  a 
diversity  of  opinion  upon  the  poiul.  Upon  the 
one  hand  the  supreme  court  of  California, 
which  state  also  inherited  the  civil  law  from 
Mexico,  has  uniformly  held  that  a  conveyance 
of  land  resting  solely  upon  parol  was  void  by 
that  law.  To  Hoen  v.  Simmons,  1  Cal.  119,  52 
Am.  Dec.  291,  it  is  said  that  by  the  Recopila- 
don  de  las  Indias,  Law  29,  Liber  8,  Title  13,  a 
code  of  the  sixteenth  century,  every  sale  of 
real  estate  was  required  to  be  made  l)efore  the 
eterihano  (Notary)  of  the  place  where  the  con- 
tract was  entered  into;  and  if  there  were  no 
Eacribano,  before  the  Judge  of  First  Instance; 
and  these  officers  were  required  to  furnish  a 
copy  and  statement  of  the  writings  and  con- 
tracts made  before  them,  with  the  day,  month, 
and  year  in  which  thev  were  made,  the  names 
of  the  Keller  and  purchaser,  the  properly  sold 
or  exchanged,  and  the  price.  In  the  opinion 
of  the  court  in  that  case  it  \h  said:  "There  has 
never  been  a  time  since  the  adoption  of  the 
FufTo  Ju2g&*  (a  Visigothic  code  of  the  sev- 
enth century)  "in  which  lands  could  be  con- 
veyed under  Spanish  or  Mexican  law,  with- 
out an  instrument  in  writing — unless  it  was, 
perhaps,  in  the  case  of  an  executed  contract, 
where  corporeal  possession  was  delivered  at  the 
very  time  of  the  sale  by  actual  entry  upon  the 
premises,  and  the  doing  of  certain  acts  analo- 
gous to  the  livery  cf  mzin  at  common  law." 
The  question  was  again  fully  considered  in  the 
506jcase  of  Hayes  v.  BonaJlCn].  153.  *It  was 
contended  in  that  case  thnt  tbe  civil  law,  so  far 
as  it  required  transfers  of  land  to  be  made  in 
writing,  was  never  extended  to  California;  and 
even  if  it  were,  it  never  had  any  force  or  prac- 
tical operation  there;  that  the  condition  of  the 
country,  its  illiterate  population,  together  with 
tbe  fact  there  were  no  escribanos,  or  Judges 
of  the  first  instance,  residing  in  Sun  Fran- 
ciaco.  warranted  the  assumption  that  the  law 
waa  never  regarded  as  authoritative,  and  that 
evidence  of  a  custom  of  conveyance  existing 
for  many  years,  by  which  these  requisitions  of 
the  law  seem  to  nave  been  disregarded,  was 
sufficient  to  warrant  the  court  in  holding  that 
contracts  for  the  sale  of  land  were  in  no  way 
controlled  by  it.  "It  may  be  admitted,"  said 
the  court,  "that  there  is  some  doubt  whether 
tbia  law  was  in  force  in  California.  IiYom 
what  we  can  learn,  it  was  a  fiscal  law,  and  ex- 
tended over  all  the  states  and  territories  of 
Mexico.  That  it  fell  somewhat  into  disuse, 
there  is  no  doubt;  but,  so  far  as  we  are  in- 
formed, contracts  for  the  sale  of  land,  by  the 
cuatom  of  the  country,  were  required  to  be  in 
writing;  and,  although  all  tbe  forms  pre- 
scribed were  not  strictly  followed,  still  it  was 
necessary  that  the  instrument  should  contain 
tbe  names  of  the  parties,  the  things  sold,  the 
date  of  the  transfer,  and  the  prii-e  paid.  .  .  . 
We  have  always  been  willing  to  extend  the 
neatest  liberty  to  contracts  executed  before . 
^  acQuiaition  of  California  by  the  United  j 


States,  and  to  uphold  them,  if  possible,  where 
there  were  any  equities  existing.  But  to  sfo 
further,  and  extend  the  rule  to  verbal  contracta 
for  the  sale  of  land,  or  conveyances  like  tbe 
present,  would  open  the  door  to  atupendoua 
frauds  and  unsettle  every  title  in  the  state." 
See  also  Stafford  v.  I.iek,  10  CaL  12;  M$rl€  ▼. 
MaWiem,  26  Cal.  455. 

It  will  be  observed  in  this  connection,  bow- 
ever,  that  the  court  relies  largely  upon  the  ex- 
tract from  the  Recopilacion,  which  appears  to 
have  emt)odied  a  system  of  laws  applicable  to 
all  the  Spanish  possessions  in  the  Indies.  Tbe 
law  referred  to  seems  to  have  been  a  mere  fiscal 
regulation,  designed  for  the  purpose  of  secur- 
ing to  the  government  its  aieabald  or  excise  tax 
upon  the  transfer  of  land,  rather  than  for  tbe 
'protection  of  the  parties  to  such  transfer.  [507 
And  as  there  seems  to  have  been  no  esenhanoi 
or  judges  of  the  first  instance  in  New  Mexico, 
and  no  tax  upon  land  transfers,  it  ia  very 
doubtful  whether  this  law  was  ever  enforced 
there.  From  Schmidt's  Civil  Law  of  Spain  and 
Mexico,  published  in  New  Orleans  m  1851, 
three  years  after  the  treaty  of  Quadalnpe  Hi- 
dalgo, under  which  New  Mexico  and  Califor- 
nia were  ceded  to  the  United  States  (book  8, 
title  8,  "Contract  of  sale")  it  would  appear 
that  no  distinction  was  made  between  personal 
and  real  proj)erty,  and  by  article  59(5,  "the 
sale  is  perfect  from  the  moment  the  partiea 
have  agreed  as  to  the  thing  which  is  to  be  sold, 
the  price  and  other  particulars,"  although  by 
article  598  **the  sale  is  not  considered  com- 
plete, when  it  is  stipulated,  that  the  time  of 
making  it,  thai  it  shall  be  reduced  to  writing, 
until  that  stipulation  is  complied  with." 

It  is  also  said,  in  the  useful  and  exhaustive 
work  of  Mr.  Hall  upon  ^lexican  Law,  page 
489.  that  there  was  no  statute  of  frauaa  in 
Spain  or  Mexico,  and  that  a  verbal  sale  of  retd 
estate  was  valid.  He  also  speaks  of  the  public 
writing  (escritura  pvUica)  stated  by  earlier 
authors  to  t)e  essential  to  the  sale  of  real  estate, 
as  being  a  mere  fiscal  law,  created  for  the  pur- 
pose of  collecting  tbe  aieabald,  or  tax  on  salea, 
and  that  the  law  did  not  declare  that  aalea 
made  otherwise  should  be  null  and  void. 
"Sales  of  real  estate  or  contracta  in  rolatioQ 
thereto,  made  in  the  territory  ceded  by  Mexico 
to  the  United  States,  and  subsequent  to  tbe 
concession,  could  not  possiblv  have  been  af- 
fected by  such  a  fiscal  law.  There  was  no  law 
in  force  in  the  United  States  authorizing  the 
collection  of  an  nlcabald,  and  no  officer  had 
power  to  collect  such  an  impost.  Such  a  fiscal 
law  could  not  have  been  carried  into  execution 
in  said  territory."  See  also  2>em// v.  Chomdn^ 
15  La.  566;  Gonzales  v.  SancJiez,  4  Mart.  N.  8. 
657.  Important  changes,  were,  however,  made 
in  the  law  of  Mexico  subsequent  to  the  treaty 
of  Guadalupe  Hidalgo,  and  by  the  Civil  Code 
of  1871  of  the  Federal  District  and  the  territory 
of  Lower  California,  which  also  seems  to  have 
t)een  adopted  by  many  of  the  Mexican  Statea 
it  WHS  piovided  (art.  632)  that  "the  division  of 
immovable  property  is  void,  if  it  is  not  made  by 
•public  writing:"  and  (art.  8056)  that  [598 
"the  contract  of  purchase  and  sale  {eompra- 
tenia)  requires  no  special  formality  to  give  it 
validitv,  unless  it  relates  to  immovable  proper- 
ty." fiy  art.  3057,  "the  sale  of  an  immovable, 
whose  value  does  not  exceed  $500,  may  be  made 
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Sr  priTftU)  lofltnimeDt,  which  has  to  he  signed  by 
e  veodor  and  toe  veDdee  before  two  known 
witncraes."  Bj  art.  8059  this  instrument  was 
to  be  executed  in  duplicate,  one  for  the  vendor 
and  one  for  the  vendee,  and  if  the  value  of  the 
immovable  exceeds  $500,  the  sale  shall  be  re- 
duced to  a  public  writing. 

In  a  subsequent  chapter  a  system  of  public 
registration  is  provided,  somewhat  similar  to 
ofurown.  These  provisions  are  also  carried 
Into  the  Civil  Code  of  December  14,  1883. 

It  is  unnecessary,  however,  for  the  purpose 
of  this  case,  to  express  an  opinion  whether 
under  the  civil  law  a  transfer  of  land  was  valid 
without  a  written  instrument,  since  we  are  of 
the  opinion  that  the  civil  law  in  this  particular 
bad  been  supplanted  by  territorial  enactments. 

While  no  statute  of  frauds  appears  to  have 
been  adopted  in  New  Mexico  as  early  as  1868, 
the  Compiled  Laws  of  1865  (art.  18,  chap.  44) 
required  all  conveyances  of  real  estate  to  be 
fubscribed  by  the  person  transferring  his  title 
or  interest  (§  4)  and  to  he  acknowledged  and 
certified  by  a  public  officer.  §  5.  Although 
there  is  nothing  in  this  chapter  saying  in  so 
many  words  that  no  transfer  can  be  mane  with- 
<mt  an  instrument  in  writing,  the  careful  pro- 
visions made  for  the  execution  and  acknowl- 
edgment of  conveyances  of  real  estate  indicate 
very  clearly  that  written  instruments  were 
€OQ$iidered  essential. 

But.  however  this  may  be,  and  giving  full 
force  and  effect  to  all  that  is  claimed  for  the 
civil  law  in  this  particular,  it  is  very  clear  that 
there  was  no  such  identification  or  the  land, 
delimitation  of  the  boundaries,  and  delivery  of 
possession  as  were  necessary,  under  the  most 
liberal  construction  of  the  civil  law,  to  convey  a 
title.  The  testimony  as  to  any  contract  which 
Maulding  and  Curtis  may  have  had  with  Max 
well  with  regard  to  the  large  ''block  of  land," 
of  which  a  portion  claimed  by  the  defendant 
was  a  part,  was  not  only  hearsay,  but  hear- 
1(99]  say  *of  the  loosest  description.  Taking 
Dawson's  own  version  of  it,  all  that  it  amount- 
ed to  was  that  Maulding  and  Curtis  told  bim 
tbey  had  a  contract  with  Maxwell  for  the  pur- 
chase of  this  property,  and  that  he  might  take 
a  part  of  it.  Neither  the  property  which  they 
purchased  nor  that  which  they  allowed  Daw- 
aoo  to  take  appears  to  have  t)een  identified  in 
any  way  beyond  the  general  statement  that  it 
included  the  drainage  of  the  Vermejo  river  be- 
tween certain  points.  If  this  testimony  as  to 
tbe  contract  between  Miller,  Maulding,  and 
Curtis  on  the  one  part  and  Maxwell  on  the 
other  was  entitled  to  anv  weight  whatever,  we 
think  the  court  should  have  admitted  the  deed 
from  Maxwell  and  wife  to  Miller  and  Manlding 
aud  to  Joel  W.  Curtis,  showing  the  lands  act- 
ually conveyed  to  them,  as  having  a  tendency 
to  contradict  or  at  least  to  qualify  their  general 
statements.  These  deeds  appear  to  have  been 
ruled  out  upon  the  ground  that  defendant 
could  not  be  bound  by  recitals  in  deeds  be- 
tween other  parlies;  hut,  as  both  the  grantors 
and  grantees  in  these  deeds  were  the  parties 
fiom  whom  Dawson  himself  claimed  title,  it 
was  competent  to  show  definitely  what  land 
was  conveyed  by  Maxwell  to  Miller,  Maulding 
and  Curtis,  from  whom  Dawson  claimed  title. 
Nor  was  this  error  cured  by  the  admissions  of 
counsel  as  to  the  contents  of  these  deeds,  since 
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the  deeds  themselves  were  excluded,  and  the 
admission  was  simply  for  the  purpose  of  en- 
abling the  appellate  court  to  pass  upon  their 
relevancy  in  reviewing  the  action  of  the  trial 
court  in  excluding  them. 

The  court  below  also  held  that  whether  the 
statements  of  Maulding,  Miller,  and  Curtis,  as 
to  their  contract  with  Maxwell,  were  or  were 
not  properly  admitted  in  evidence,  was  imma- 
terial, from  the  fact  that  defendant  Dawson 
further  testified  that  he  had  conversations  with 
Maxwell,  the  party  from  whom  they  claimed 
to  have  purchased,  and  that  Maxwell  pointed 
out  the  boundaries  of  the  land  he  would  receive 
*under  his  agreement  with  Maulding,  [000 
Miller,  and  Curtis,  who  were  then  in  possession. 
All  this  conversation  amounted  to  was  that 
Dawson  met  Maxwell  in  June.  1868,  at  a  stage 
station,  some  four  miles  from  the  land  in  ques- 
tion; that  Maxwell  pointed  out  to  him  the 
boundaries  of  the  land  he  would  receive  under 
his  agreement  with  Maulding,  Miller,  and  Cur- 
tis; and  that  some  of  the  permanent  objects  on 
the  land  in  question  were  visible  from  the  spot 
where  they  stood.  There  was  n9  attempt  in 
this  conversation  to  identify  the  land,  to  fix 
the  boundaries,  or  to  deliver  possession.  All 
he  said  in  this  connection  was  that  "tiic  bound- 
aries were  what  you  read  in  that  description 
there/'  meaning  thereby  his  plea.  There  waa 
no  hing  in  the  nature  of  a  livery  of  seizin, 
which  the  supreme  court  of  California  pro- 
nounced to  be  essential  to  an  oral  transfer  of 
lands  under  the  civil  law.  No  weight  what- 
ever should  be  given  to  testimony  of  this  de- 
scription in  connection  with  the  transfer  of 
lands.  It  is  incredible  that  any  man  should 
have  paid  $8700  for  such  an  indefinite  pur- 
chase of  real  estate.  A  more  probable  expla- 
nation of  the  transaction  was  given  by  Daw- 
son upon  his  cross-examination,  when  be 
produced  a  deed  from  Maxwell  and  wife,  bear- 
ing date  June  7,  1869,  in  which,  to  himself, 
for  the  consideration  of  $3700,  Maxwell  con- 
veyed to  him  the  property  admitted  in  this  suit 
to  belong  to  him. 

As  the  location  of  the  dam  mentioned  in  this 
deed  as  the  upper  boundary  of  the  tract  con- 
veyed, is  admitted,  and  the  piiion  tree,  which 
marked  its  lower  boundary  **to  tbe  right  of  a 
ridge,  near  a  wash,"  was  admitted  by  Dawson 
to  have  been  seen  by  him  when  he  first  went 
there,  and  was  on  the  southwest  side  of  the 
Vermejo  river,  near  the  traveled  road  up  and 
down  the  river,  and  only  a  little  over  a 
hundred  yards  from  the  bank  of  tbe  river,  at 
the  southwest  end  of  the  stone  fence  built  by 
the  defendant  to  mark  his  lower  boundary 
line,  there  was,  and  could  have  been,  no  uncer- 
tainty as  to  the  upper  and  lower  boundaries  of 
his  tract.  The  "pile  of  rocks,  on  a  knoll  or 
elevation,  with  some  bushes  near  thereto/'  to 
which  the  line  ran  from  the  dam,  Dawson 
swears  he  never  found,  and  it  must  be  ad- 
mitted that  the  side  lines  of  the  tract  are  very 
vagu3,  and,  justify  the  remark  made  by  Mor- 
ley,  the  surveyor  employed  by  the  plaintiff, 
when  he  was  shown  the  deed  from  Maxwell 
and  wife  to  Dawson,  that  there  was  not  a  man 
in  tbe  world  who  could  take  the  deed  and  sur- 
vey the  land.  From  the  fact,  however,  that 
the  line  was  run  from  a  pile  of  rocks  on  a 
knoll  or  elevation,  which  could  not  have  beea 
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601]*fnr  from  the  dam,  southward  across  tbe 
river  to  a  pinon  tree,  and  from  this  tree  up  tbe 
river  on  the  south  side  to  the  place  of  begio- 
dIdc,  it  is  quite  evident  that  it  was  never  in 
teDded  to  include  the  vast  territory  claimed  by 
the  defendant  in  his  plea,  and  tbat  the  land 
probably  contemplated  by  the  parties  was  tbe 
immediate  drainac^e  of  tbe  Vermejo  river,  be 
tween  the  dam  and  tbe  piiion  tree,  including  all 
the  land  between  the  watersheds  on  either  side 
of  the  river,  with  perhaps  grazing  privilesres 
over  the  surrounding  territory,  which,  accord- 
ing to  the  custom  of  the  country,  seems  to  have 
been  incident  to  the  ownership  of  the  water.  If 
he  bad  purchased  all  the  land  he  now  claims,  it 
is  very  improbable  be  would  have  accepted  a 
deed  with  this  limited  and  ambiguous  descrip- 
tion. If  he  has  any  title  to  the  territory 
claimed  in  his  plea,  it  must  be  a  title  by  ad- 
verse possession.  This  was  evidently  the 
theory  upon  which  he  tried  his  case,  thoucrh 
after  the  deed  was  introduced,  against  his  ob- 
J(*ction,  be  apparently  shifted  his  ground  and 
endeavored  to  reconcile  his  claim  with  the 
vague  description  in  his  deed.  It  is  impos- 
sible, however,  under  any  theory  of  construc- 
tion, to  give  it  tbat  effect.  While  possession 
of  the  hind  under  tbe  deed  would  not  absolutely 
conclude  him  from  showing  an  adverse  posses- 
sion of  the  much  larger  tract  claimed  by  him 
in  his  plea,  the  presumption  is  against  him; 
and,  if  his  testimony  as  to  such  posses^sion 
were  reconcilable  with  his  position  as  grantee 
under  the  deed,  the  theory  that  he  held  under 
the  deed,  and  not  by  virtue  of  an  adverse! 
possession,  phould  be  adopted.  This  pre- 
sumption is  strengthened  by  the  fact  tbat  be 
appears  always  to  have  claimed  under  his  deed 
up  to  the  time  this  suit  was  begun,  when,  by 
the  filing  of  his  plea,  plaintiff  was  first  apprised 
of  tbe  nature  and  extent  of  his  claim.  His 
disclaimer  of  bohiing  under  tbe  deed  is  tbe 
mure  apparent  from  tbe  fact  that  he  made 
no  mention  of  it  in  his  examinntionin-chief; 
that  he  exhibited  it  to  hisson  as  the  foundation 
of  bis  title,  and  produced  it  to  Morley,  the 

Slaintiff's  agent,  as  the  basis  of  a  survey,  when 
lorley  told  him  it  was  impossible  to  locate  the 
land  by  it.  In  another  part  of  his  testimony 
he  admits  tbat  he  frequently  claimed  that, 
under  the  deed  from  Maxwell,  he  was  entitled 
C02]  to  the  *drainage  of  the  Vermejo  river 
between  the  dam  and  tbe  stone  fence. 

While  defendant  may  have  gained  a  title  bv 
adverse  po&session  for  ten  years,  it  is  difficult 
to  believe  that  when  he  went  into  possession 
he  claimed  anythm?  more  than  the  tract 
covered  by  the  deed  from  Maxwell,  though, 
having  command  of  the  water  for  a  certain 
distance,  be  may  have  treated  this  as  giving 
bim  the  control  of  tbe  grazing  privileges  over 
a  much  larger  extent  of  territory. 

Under  no  theory  of  the  case,  however,  were 
the  loose  talks  which  the  defendant  had  with 
Miller,  Maulding  and  Curtis  or  with  Maxwell 
admissible  either  to  fix  tbe  boundaries  of  the 
deed  or  to  throw  light  upon  the  character  and 
extent  of  his  alleged  adverse  possession.  They 
were  calculated  to  prejudice  tbe  plaintiff's  case 
and  to  leave  an  impression  upon  the  jury  tbat 
defendant's  claim  of  adverse  possession  was 
Justified  by  a  contract  with  Maulding,  Miller 
MDd  Curtis  of  which  there  was  no  legal  evi- 
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dence.  The  admission  of  such  testimoiy 
would  create  a  most  dangerous  precedent  ain^ 
open  up  possibilities  of  fraud  ihat  might 
operate  to  the  unsettlement  of  great  numbers 
of  titles. 

It  is  insisted,  however,  that  this  evidence 
was  admissible  to  supplement  the  vague  and 
uncertain  language  of  the  deed;  that  it  was 
essential  for  defendant  to  explain  why  he  did 
claim  tbe  Van  Bremmer  caiion  and  wby  he 
did  claim  the  land  in  controversy;  that  he 
could  only  do  this  by  relating  his  conversations 
with  Curtis  and  Maulding  In  regard  to  their 
contract  with  Maxwell,  and  that  the  question 
at  issue  ^as  not  tbe  actual  contents  of  mis  con- 
tract, but  the  good  faith  of  Dawson's  claim  to 
the  land  in  controversy.  The  question,  how- 
ever, was  one  of  actuality  and  continuity  of 
possession  rather  than  of  good  faith;  and  even 
if  the  good  faiih  of  tbe  defendant  bad  been 
material  to  this  inquiry,  it  is  difficult  to  see 
bow  loose  conversations  with  parlies,  who, 
whatever  they  claimed,  were  not  shown  to 
have  had  a  contract  with  Maxwell,  tended  to 
throw  any  light  upon  this  question.  The  diffi- 
culty both  with  this  testimony  and  with  that 
respecting  the  conversations  with  Maxwell  is 
that  it  was  likely  to  lead  tbe  jury  to  lielieve 
that  'defendant  bad  a  titleotber  than  that[603 
arising  from  adverse  possession. 

(2)  There  was  no  error  in  admitting  testi- 
mony to  the  effect  that  the  land  claimed  by 
Dawson  was  generally  reputed  to  belong  to 
him.  Claiming  as  be  did  by  open,  notorious 
and  adverse  possession  of  tbe^e  lands  for  a 
period  sufficient  under  the  statutes  of  New 
Mexico  to  give  him  a  good  title,  it  was  com- 
petent to  prove  thai  it  was  generally  under- 
stood in  the  neighborhood,  not  only  that  he 
pastured  his  cattle  upon  these  lands,  but  that 
he  did  so  under  a  claim  of  ownership,  and  tbat 
his  claim  and  the  cliaracter  of  his  possession 
were  such  that  he  was  generally  reputed  to  be 
the  owner.  While  this  testimony  would  be 
irrelevant  in  support  of  a  paper  title,  it  bad  an 
important  bearing  upon  tbe  notorietv  of  his 
possession.  Sfmrrow  v.  Hatfy,  44  Mich.  64. 
It  may  be  tbat,  as  the  tract  upon  which  Daw- 
son lived  was  admitted  to  be  his  property,  and 
the  question  was  one  of  boundaries  or  extent 
of  ownership,  the  testimony  may  not  have 
been  of  much  value,  but  we  cannot  say  it  was 
inadmissible.  It  was  a  (question  for  the  jury 
to  say  not  only  whether  his  adverse  possession, 
but  whether  this  repute  of  ownership  extended 
beyond  tbe  property  included  in  bis  deed  from 
Maxwell. 

(8)  Plaintiff  has  no  just  reason  to  complain 
of  the  instruction  of  the  court  tbat  the  aocu- 
ments  introduced  by  it  were  sufficient  to  vest 
in  it  the  title  to  the  land  in  controversy,  unless 
they  found  from  the  evidence  tbat  the  plaintiff 
bad  failed  to  prove  that  the  land  in  controversy, 
or  some  portion  thereof,  was  not  the  whole  or 
part  of  tbe  15,000  acres  of  land  excepted  in  the 
conveyances  under  which  plaintiff  claimed 
title;  or  in  the  further  instruction  that  tbe 
burden  of  proof  was  on  the  plaintiff  to  show 
tbat  it  had  tbe  legal  title  to,  and  tbe  right  of 
possession  of,  all  the  lands  in  controversy; 
and,  unless  they  found  from  tbe  evi<lence  that 
the  lands  in  controversy  were  included  in  and 
not  excepted  from  the  deeds  of  conveyance 
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under  wbfcb  plalntlif  claimed  tiUe,  plaintiff 
could  not  recover. 

Under  a  certain  deed  from  Mnxwell  and  wife 
to  the  Maxwell  Land  Grant  &  Railway  Ck>mpa- 
604]  uv.  and  in  all  the  subsequent  *deeds  un- 
der which  plaintiff  claims  title,  there  was  an 
exception  of  such  tracts  of  land  *'part  of  the 
said  estate,  hereby  warranted  not  to  exceed  in 
the  a^Tfrregate  15,(k)0  acres,  which  the  parties  of 
the  first  part  have  heretofore  sold  and  con- 
veyed,** etc.,  and  the  question  was  whether  the 
plaintiff  was  bound  to  show  that  the  lands 
claimed  by  him  in  this  suit  had  not  thereto- 
fore been  conveved,  or  whether  the  burden  was 
upon  the  defendant  to  sbow  thnt  they  had  been 
so  conveyed.  Ordinarily  the  burden  of  proof 
is  upon  the  party  claiming  the  atlirmalive  of 
the  issue.  There  are,  however,  certain  excep- 
tions to  this  general  rule.  Bearing  in  mind 
that  the  buiden  was  upon  the  plaintiff  to  show 
its  title  to  the  identical  land  claimed  by  the  de- 
fendunt,  it  is  manifest  that,  as  the  plaintiff  did 
not  take  title  to  15,000  acres  of  the  Maxwell 
land  grant  by  reason  of  the  fact  that  its  grant- 
ors had  already  conveyed  this  amount  of  land, 
it  was  incumbent  upon  it  to  show  that  the  land 
it  sued  to  recover  had  not  been  previously 
conveyed,  and,  hence,  that  It  had  taken  title 
to  it  under  its  deeds. 

An  exception  in  a  grant  is  said  to  withdraw 
from  its  o|)eration  some  part  or  parcel  of  the 
thing  granted,  which,  but  for  the  exception, 
would  have  passed  to  the  grantee  under  the 
.ffcneial  description.  The  ctTect  in  such  cases 
in  respect  to  the  thing  exce])ted  is  as  though  it 
had  never  been  included  in  the  deed.  If,  for 
example,  a  person  should  convey  to  another  a 
block  of  land,  excepting  therefrom  a  certain 
lot  previously  conveyed,  to  sustain  ejectment 
for  any  particular  lot,  it  would  be  necessary 
for  the  plaintiff  to  show  that  it  was  not  the  lot 
which  had  been  previously  conveyed.  There 
ia  a  general  rule,  applicable  both  to  convey- 
ances and  statutes,  that  where  there  is  an  ex- 
ception in  the  general  granting  or  enacting 
clause,  the  party  relying  upon  such  general 
clause  must  in  pleading  state  the  general  clause, 
together  with  the  exception,  and  must  also 
show  by  the  testimony  that  be  is  not  within 
the  exception.  Thus  in  United  SlaUs  v.  Cook, 
84  U.  8.  17  V7all.  168  [21:53dJ,  it  was  held 
that  if  the  ingredients  of  a  criminal  offense 
could  not  be  accurately  described,  if  the  ex- 
ception in  the  statute  were  omitted,  an  indict- 
ment founded  upon  the  statute  must  allege 
enough  to  show  that  the  accused  was  not  within 
005J  the  exception;  but  that,  if  the*Ianguage 
of  the  statute  defining  the  offense  were  so  en- 
tirely separable  from  the  exception  thnt  the  in 
gredients  constituting  the  offense  might  be  ac 
curately  defined  without  reference  to  the 
exception,  the  indictment  might  omit  such 
reference — the  matter  contained  in  the  excep- 
tion being  matter  of  defense,  and  to  be  shown 
hj  the  accused.  Bee  also  8ieel  v.  Smith,  1 
Biun.  &  Aid.  09;  Vatawur  v.  Ormrod,  6 
Bam.  &  C.  480;  Com.  v.  Hart,  11  Cush.  130; 
Com,  V.  Jennings,  121  Mass.  67,  28  Am.  Rep. 
240,  StaUv,  Abbey,  29  Vt.  66, 67  Am.  Rep.  754; 
hfyert  v.  Carr,  12  Mich.  68;  Lynch  v.  People, 
10  Mich.  472.  But,  as  said  by  Chief  Justice 
Cooley  of  the  suoreme  court  of  Michijiifnn  in 
(hburn  v.  LoveU,  to  Mich.  246,  260:    '*This  is 

151  U.  & 


not  always  the  rule  of  pleading;  it  is  some- 
times a  rule  of  evidence  only.  It  goes  no  fur- 
ther in  any  case  than  to  require  the  party  rely- 
ing upon  the  exception  to  present  the  facts  in 
such  form  as  the  case  ma^  require,  and  this 
may  or  may  not  be  by  special  pleadings.  .  .  . 
Whether  special  pleadings  are  necessary  must 
be  determined  by  other  considerations  and  b/ 
the  general  rules  of  pleading." 

But  the  exact  question  raised  by  the  excep- 
tion in  this  case  was  considered  by  this  court 
in  Hawkins  v.  Barney,  80  U.  8.  5  'Pet.  457  [8: 
1901,where  a  patent  was  issued  for  50,000  acres 
of  land,  and  by  subsequent  convcvance  the 
patentee  sold  sinall  parts  of  said  land,  and  par- 
ticularly one  parcel  of  11,000  acres,  within  the 
bounds  of  the  original  survey;  and  it  was  held, 
that  to  sustain  an  action  of  ejectment  it  was 
necessary  for  the  plaintiff  to  show  that  the  land 
he  sought  to  recover  was  without  the  limits  of 
the  tract  shown  to  have  been  conveyed  away 
by  himself.  The  court  quoted  with  apparent 
approval  the  case  of  Taylor  v.  Taylor,  8  A.  K. 
Marsh.  18,  in  which  the  supreme  court  of  Ken- 
tucky held  that  a  plaintiff  in  ejectment,  claim- 
ing under  a  deed  conveying  the  balance  of  a 
tract  of  14,000  acres  of  lana,  must  show  what 
that  balance  was,  and  where  situated,  and  that 
it  included  the  land  in  contest.  Also  the  esse 
of  Madison  v.  Owens,  6  Litt.  8el.  Cas.  281, 
where  to  recover  in  ejectment,  it  was  held  to 
be  necessary  for  the  patentee  to  show  that  the 
defendant  was  not  within  the  bounds  of  certain 
claims  excluded  from  the  lansuaj^e  of  his  pat- 
ent. 8eealso»0f!/^/*nev.  LcioiH,  1  T.  B.[00(S 
Mon.  148,  in  which  a  similar  ruling  was  made. 

These  cases  are  precisely  in  )X)iut,  and  show 
that  the  court  was  guilty  of  no  error  prejudicial 
to  the  plaintiff. 

Defendant,  however,  claims  that,  as  the 
plaintiff  made  no  effort  to  prove  himself  with- 
out the  exception,  the  judgment  of  the  court 
ought,  irrespective  of  every  other  considera- 
tion, to  be  affirmed.  It  is  true  that  the  court 
may  have  erred  in  not  granting  the  motion  of 
the  defendant  made  ai  the  close  of  the  plaintiff's 
case  to  direct  a  verdict  for  him  upon  that 
ground,  as  there  does  not  seem  to  have  been 
any  testimony  offered  by  the  plaintiff,  in 
making  his  original  case,  to  show  that  the  land 
in  controversy  was  not  within  the  exception; 
but  the  defendant  is  in  no  condition  now  to 
take  advantage  of  it,  as  the  iristruction  actually 
given  was  given  upon  the  request  of  the  de- 
fendant himself.  While  the  plaintiff  \\^  no 
right  to  complain  of  this  instruction,  it  doee 
not  necessarily  follow  that  defendant  is  enti- 
tled to  an  affirmance  of  the  judgment  because 
the  charge  of  the  court  was  not  sufficiently  fa- 
vorable to  him  in  that  particular,  when  such 
charge  was  made  upon  his  own  request.  In 
putting  in  its  rebutting  testimony  plaintiff  did 
put  in  evidence  the  deeds  of  Maxwell  and  wife 
to  Mnuldiog  and  Curtis,  but  they  were  not  of- 
fered for  the  purpose  of  proving  itself  without 
the  exception,  but  for  the  purpose  of  contra- 
dicting the  testimony  of  defendant  as  to  his 
conversations  with  Maulding  and  Curtis,  and 
it  is  too  late  for  it  now  to  claim  that  they  were 
offered  for  the  purpose  of  proving  itself  with- 
out the  exception. 

(4)  Plaintiff  also  complained  of  the  instruc* 
tion  of  the  couft  upon  the  subject  of  the  stat. 
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WU  of  Ilmllailon.  nomcly,  th«t  If  the  plaintiff 
permltlnJ  defendiiDl  to  Uhe  posacsslon  of  ihc 
trtirt,  claiming  all  of  it  as  bU  own,  end  to  con 
Itoue  Bucl)  poMesaioD  adrersi'Ij  under  sucb 
claim  of  tlilo  for  an  unmlernipted  period  ol 
ten  yeata  or  more,  tucb  possessioD  would  ripen 
Into  K  ri)tht  and  title  in  tbe  derundnQi.  and  Tot- 
«T«r  afterwarda  preTeol  tbe  plaiulllf  rromtak' 
IdK  possi'SHioD  of  tbe  property.  Welbiok,  boW' 
ever.tlieinBiruclioti  complained  of  was  juslifled 
by  tlie  language  of  the  atatuie.  whicb  proTides 
607]  (Ni-w  *Mi?x.  Comp.  Laws,  1884,  g  18MIJ 
that  "do  person  or  persona,  noi  tbeir children, 
or  helra,  aball  have,  aue,  or  niointHin  any  nc- 
tloo,  or  suit,  eiltiiT  in  Ian  or  id  equity,  for  any 
lattd  .  .  .  but  witbiD  ten  jeara  next  after  bla, 
her.  or  tbejr  iriglitto  commerce  .  .  .  such  suit 
■ball  have  .  .  .  accrued,  aud  tbat  all  auila 
.  .  .  abnil  be  bad  aod  sued  within  ten  yean 
next  after  ibc  title  or  cause  of  action,  or  aulu. 
accrued  or  fallen,  and  at  no  lime  af'er  the  ten 
jeflni  ihall  bare  passpd."  Under  almilar  atHt- 
utea  it  lias  been  beld  by  Ibia  court  tbat  tbe 
lapK  of  time  not  only  bars  tbe  remedy,  but  ei- 
tlngtiishcs  tbe  rifibt,  and  veela  a  complete  title 
In  the  adverse  hnlcier.  See  l^ffinnmeU  y.  War- 
ren. 51  U.  8.  S  Black,  599  [17:  2811;  Drn  y. 
Bhrrrerd.  73  D.  S.  6  Wall.  868.  289  [18:  672, 
680];  Probtt  \.  Prnhyferian  CAurrh  Board  of 
DomenUc Mmiom,  12»  U.  S.  183  [S2:  613!.  1° 
tbe  last  C'ise  Ibia  court  beld.  construing  tbe 
•lolute  of  New  Mexico  here  in  question,  Ibsl 
ttie  defendnat  was  entitled  to  an  instruction 
that  an  uninterrupted  occupancy  of  land  by  a 
pemon,  wbo  it)  fact  hna  no  tille  Iberctn.  fur  a 
period  ot  ten  jeara  adrersely  lo  Ibe  true  own- 
er. 0[>eriites  to  extinguisb  tbe  title  of  tbe  true 
owner  thereto  and  veat  tbe  title  of  the  proper- 
ly absolutely  in  tbe  occupier. 

But  for  ibe  error  of  tbe  court  in>^ciflcd  lo 
the  third  Bssignmetit,  in  admiiiing  ibe  teati- 
Biony  of  tbe  defendnnt  as  to  tbe  alatemenl  of 
Miller  and  Curtis,  tbe  judgment  oF  the  court 
below  must  be  reverjed,  anil  the  case  remanded 
With  inslructiuns  to  iet  aaldo  the  ferdict  Md 
grant  A  new  iriaL 


wtll  be  dliregardad  If  the  amwer.  or  the  «ub- 
Rtnnoe  of  It,  ta  not  let  forth  In  tba  reourd. 

1.  TaeeoDBdcDtialbiatneMitatement  tandebr  ■ 
person  to  a  cnmnieralia  wenoy.  whiob  oonCMIod 
hi9  nJlejtcd  llatUtitr  to  his  brother,  tben  eilMlDR, 
^t  ■dmiaaltile  upon  thalnqulrr  whether  tie  wai.  Id 
faoc.  Indebted  to  blatuotbar. 

a.  Under  the  itatute  of  Dakota,  on  a  Mie  of  praiK 
erty  made  with  tbelalentof  tbe  seller  to  defraud 
his  oredltori.  If  tlia  purolUMr  bH  notloa  of  olr- 
QumstnncES  sulfloleat  to  put  htm  upon  Inqulrr 
aa  to  whether  the  Seller  tntended  to  defraud  hli 
oreditota,  that  Is  Bufflctenc  notice  to  InraUdata 


4.  Whatever  Is  nottceenoufh  ton 
and  put  the  party  on  bli  cuard,  aod  oall  (or  In- 
qutry,  la  ootice  ot  eyerytbins  to  wblob  auA 
Inquirj  may  lead. 

1.  The  ctunge  of  poaseaslon.  to  sattsfy  tbe  stat- 
ute of  frauda.  muat  be  open  and  vtatble,  and  tt 
not,  aa  anloat  credlton  without  knowledge  tt 
tbe  tra  niter,  tt  wUt  be  void. 

t.  Where  the  question  waa  wbetber  a  tranife-  of 
jiTOveTty  waa  f  rauduleot  as  to  credltota.  It  was 
not  error  for  the  Jury  lobe  instructed  that  the  re- 
Jattoua  of  tbe  cartiea  to  the  traosactloa  niade  ft 
necessary  to  carefiitly  aorutlniie  tho  taota,  but 
tbat  tbelr  deteriolnatlon  must,  at  last,  depenif 
upon  tbe  laqulry  whether  the  IransaotlOD  was 
honest  and  bona  fide. 

T.  Tbis  oourt  haa  no  authority  to  wt  aside  the 
yerdlot  of  a  Jury  on  the  Kround  that  It  la  not 
Justified  by  the  eTtdenoe. 

[No.  174.] 

Argutd  and  8ubm\1ted  Dee.  IS,  tO,  189S.     A- 
eid€d  FA.  6, 1834, 

IN  ERROR  to  the  Supreme  ConK  of  tbe 
State  of  Soulh  Dakota,  lo  review  a  ludg- 
Tnent  of  tbe  Supreme  Court  of  the  Territory, 


Ql'STAVE   G.    SHAVER,    I^f.    tn   Err.. 

n.   p.  ALTERTON. 

(See  S.  a  Reporter's  ed.  tOt-tSt,} 

Btd'ition  of  ttii><Mce.—»taUment  toeommeraial 
agency— mS'^ieot  i^ttee — change  e^  potaetaion 
■^-/raudultnf  trai.tfer, 

1-    An  arslimmen 


>r  baaed  upon  I 

tan  answer  kIi 


ITdtz.— ^*  tn  uhal  art  /raudutent  tonicivanca^ 
«Dftcn  vofd:  uhtn  eolunlary  eonvtvana*  art  ixilid,' 
wAin  oottl.  see  aota  to  Qaylord  r.  Kelsfaaw.  IT:  BU. 
lo/rauiltn  bt  inttiTtd  from  uunC  ofchan^  of 
nis.  sea  nolo  to  Brooka  t.  Marbury. 

AM  to  MflI'menta  or  eoni«viine«  for  1-eneM  nf  ul/; 
and  chilli ;  when  wud,  or  void,  ta  to  ortdiCon,  sea 
note  to  Sextan  v.  Wheaton.  5:  flOSL 

Ai  Id  OMimimenfi  lor  htncHt  of  trtifHort.  vtlh 
Vnltrtnca.  u'lcn  lalul,  ufun  not,  «ee  nuw  to  Uur- 
tmj  r.  Brooki,  t:  BS. 


fetidaut,  K  F.  AllertoD,  In  a  auit  brouf^ht  by 
Oustave  O.  Sbauer,  to  recover  dam aj^i  for  tlie 
alleged  unlawful  tHkInK  by  said  defendant  of 
a  certain  stock  of  merchandise,  in  a  slorebouaa 
tbat  bad  been  occupied  by  Louia  S.  Sbauei  In 
the  city  of  Alitchell  in  that   terrltot;,     J/- 

Statement  by  Mr.  /uaM»HftrIant 

Tbla  action  waa  brought  by  the  plaintiff  In 
error  In  one  of  tbe  courts  of  tbe  territory  of 
Dakota  to  recover  damanea  for  the  alleced  nit- 
lawful  taking  bv  tbe  defendant  Altertou  of  a 
certain  ainck  of  mercbandiae  In  a  alorcbotue 
that  bad  been  occupied  by  Louis  8.  Sbauer,  lo 
the  city  of  Mitchell,  in  that  territory.  The 
defendant  juadQcd  tbe  taking  under  attach- 
ments in  favor  of  creditora  of  Louis  S.  Sbauer, 
which  came  to  bis  bands  as  sheriff  of  tbe 
county.  There  was  a  verdict  in  favor  of  tbe 
defendant  and  a  new  trial  baviog  been  denied, 
jitdgment  waa  eolered  in  bis  favor.  Tbat 
judgment  waa  afUrmed  by  the  supreme  court 
of  the  territory,  and  tbe  writ  of  error  In  thli 
case  was  directed  to  tbe  auprcme  court  of  tba 
State  of  South  Dakota,  aa  tbe  auecessor  of  the 
supreme  court  of  the  territory  of  Dnbuta,  tiy 
virtue  of  the  Acl  of  February  23,  1B3&,  cbap. 
180,  g  23  {35  Stat,  at  L.  683]. 

Tbe  bill  ot  exceptions  abowi  tbat  then 
waa  evidence  lending  to  show  the  following 
facU: 

la  u.  8. 


I8ML 


8haubk  y.  Altebtom. 


609-611 


Id  September,  1885,Loufs  S.  Shauer.owner  of 
^OOjtbe  merchandise 'attached,  was  indebted 
to  his  brother  Qustave  Q.  Sbauer,  a  drugnlst  of 
Chicago,  in  the  sum  of  $8000  and  more,  for 
moneys  loaned  and  advanced.  Wbilc  Louis 
was  in  Chicago,  about  September  1st,  1885, 
for  the  purpose  of  making  fall  purchases,  Gus- 
tare  informed  him  of  bis  intention  to  buy  an- 
other ,drn^  store,  and  that  he  would  need  the 
sum  Louts  owed  him.  The  latter  expressed 
bis  expectation  of  being  able  soon  to  pay  one 
half  of  the  amount  due  from  him,  and  after 
returning  to  Mitchell  remitted  a  smaller  sum 
than  his  brother  expected.  Gustave,  having 
written  for  more,  and  receiving  only  $200, 
went  to  Mitchell,  arriving  there  on  Sunday, 
December  18,  1885.  From  a  conversation 
with  Louis  during  the  evening  after  his  arri- 
yal  at  Mitchell,  Gustave  concluded  that  Louis 
was  financially  embarrassed,  and  owed  more 
than  he  could  pay.  The  following  morniu<^ 
he  urged  his  brother  to  secure  him  by  mort- 

Sage  on  his  stock.  Louis  at  first  consented  to 
o  this,  but  at  a  later  hour  of  the  same  day  he 
declined  to  give  a  mortgage.  Gustave  then 
proposed  that  Louis  sell  him  goods  to  the 
amount  of  his  debt.  This  L'mis  refused  to 
do,  unless  Gustave  would  take  the  entire  stock, 
at  fair  market  prices.  After  consultation,  it 
was  agreed  that  Gustave  should  take  Louis* 
stock  at  85  cents  on  the  dollar,  invoiced  at 
wholesale  prices,  and,  after  dctlucting  Louis' 
debt  to  him  of  $6788,  pay  $2100  in  cash,  and 
give  his  notes  for  the  balance.  They  com- 
menced that  afternoon  the  taking  of  an  inven- 
tory, and  were  so  engaged  for  a  day  and  a 
half.  The  inventory  was  taken  publicly,  the 
storeroom  being  open  while  the  work  was  pro- 
gressing. Al)out  ten  or  eleven  o'clock  iu  the 
forenoon  of  December  16.  t8*:*5,  Louis  made  a 
bill  of  sale  to  Gustave  embracing  the  goods 
here  in  controversy.  After  its  execution,  the 
parties  proceeded  to  the  store  in  which  the 
goods  were  contidned,  when  Gustave  delivered 
to  rx>ui8hi8  check  for  $2100,  and  his  two  notes 
of  $1247  each,  surrendering  the  note  he  held 
against  his  brother.  Louis  delivered  to  Gus 
tave  the  bill  of  sale  and  the  keys  of  the  siore. 
The  transfer  was  completed  about  noon  of 
that  day. 

Immediately  after  the  transfer  Qustave  open- 
ed an  account  with  the  First  National  Bank  of 
61 0]  Mitchell,  and  went  with  *Louis  to  an 
insurance  office,  where  the  insurance  carried 
by  the  latter  on  the  stock  was  assigned  to  Gus- 
tave. They  then  went  to  dinner.  That  after- 
noon they  caused  three  other  policies  of  insur- 
ance to  be  changed  from  Louis  to  Gustave, 
after  which  the  latter  returned  alone  to  the 
«tore  and  directed  Louis's  clerk  to  go  to  din- 
ner. Having  returned  to  the  store,  and  being 
informed  by  Gustave  of  his  purchase  of  the 
stock,  the  clerk  entered  the  service  of  the  latter. 
By  direction  of  Gustave  he  changed  the 
**8how"  in  front  of  the  store.  During  the 
most  of  that  afternoon  Gustave  remained  in 
the  storeroom  and  waited  personally  upon 
customers.  He  prepared  and  left  for  publica- 
tion at  the  office  of  the  Republican  and  the  Mail, 
newspapers  published  at  Mitchell,  notices  an- 
noancin^  the  transfer  from  Louis  to  himself, 
and  asking  for  the  patronage  of  the  public. 
These  noticei  appeared  in  the  next  issue  of 
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each  of  those  newspapers.  He  also  ordered 
letter-heads  to  be  printed  and  a  si^^n  for  the 
store  with  his  name  painted  on  it.  He  filed 
the  bill  of  sale  for  record  in  the  office  of  the 
re-iisier  of  deeds.  During  the  afternoon  ol 
the  day  of  the  transfer  Louis,  on  one  occasion, 
at  the  request  of  Gustave,  came  to  the  store  to 
assist  in  making  the  sale  of  a  trunk,  with  the 
price  of  wliich  Gustave  was  not  familiar. 

Louis  applied  the  check  of  $2100  and  the 
two  notes  of  $1247  each  in  payment  of  de- 
mands held  against  him  by  several  of  his  rela- 
tives. 

The  goods  in  controversy  were  seized  by  the 
sheriff  under  the  attaphments  about  10  o'clock 
in  the  evening  of  December  16,  lb85.  Louis 
was  pr<  sent  in  the  store  at  the  time. 

The  bill  of  exceptions  shows  that  the  plain- 
tiff read  in  evidence  the  deposition  of  H.  H, 
Nash,  cashier  of  the  Chicago  National  Bank, 
relating  to  three  checks  of  $650,  $270.87,  and 
$2100,  respectively,  which  were  in  evidence  in 
the  case  as  exhibits,  and  showed  upon  their 
fares  tliat  they  had  been  drawn  by  G.  G. 
Shauer  upon  the  Chicago  National  Bank  in 
favor  of  Louis  S.  Shauer.  The  first  two 
checks  named,  as  alleged  by  the  plaintiff,  tend- 
ed to  show  the  payment  of  money  by  the  plain- 
tiff to  his  brother  Louis,  making  a  part  of  the 
indebtedness  in  *qucstion,  and  thethiid  fOl  1 
check  of  $2100  was  the  check  the  plaintiff 
claims  to  have  passed  to  Louis  in  part  consid- 
eration of  the  allcired  transfer.  On  the  objec- 
tion of  defendant  the  court  refused,  upon  the 
ground  of  its  being  incompetent,  to  allow  the 
plaintiff  to  read  the  answer  of  the  deponent  in 
response  to  the  following  question:  *'You 
may  state  whether  or  not  that  check  has  all 
the  appearance  of  having  passed  through  the 
bank  in  the  ordinary  course  of  business." 
The  objection  to  this  question  was  sustained 
upon  the  ground  that  it  appeared  in  evidence 
that  the  check  had  passed  through  the  other 
banks  than  that  of  which  witness  was  cashier, 
and  it  did  not  appear  that  the  witness  was  fa- 
miliar with  the  course  of  business  of  such  other 
banks  or  their  stamp  or  indorsement  thereon, 
so  as  to  permit  him  to  answer  this  general 
question. 

To  the  refusal  of  the  court  to  allow  the  an- 
swer to  l)e  read,  the  plaintiff  duly  excepted. 

The  plaintiff  further  offered  to  read  in  evi- 
dence other  parts  of  the  deposition  of  Nasb 
showing  what  the  marks  and  indorsements  on 
the  back  of  each  of  the  checks  indicated,  how 
such  marks  were  made,  and  by  whom.  The 
court  refused  to  allow  those  parts  of  the  dep- 
ositions to  be  read,  and  to  this  refusal  the 
plaintiff  duly  excepted.  I'he  objection  to  this 
offer  was  sustained  upon  the  same  ground  as 
that  last  stated. 

It  appeared  that  the  deposition  was  taken  in 
Chicago,  at  the  taking  of  which  both  parlies 
appeared  by  counsel,  and  that  Nasb  was  cross- 
examined  at  length  by  counsel  for  defendants 
as  to  his  familiarity  with  the  business  of  the 
Chicago  National  Bank,  of  which  he  was 
cashiei. 

The  defendant  was  allowed  under  objection 
by  plaintiff,  to  which  ruling  the  plaintiff  duly 
excepted,  to  read  in  evidence  a  confidential 
business  statement  made  by  Louis,  in  January 
1885,  to  Bradstreet's  Commercial  Agency  at 
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Bloox  dij^  Iowa.  Thiu  stafoment,  the  bill  of 
exceptions  stRtes,  concealed  the  alle<;ed  indebt- 
cdDess  of  Louis  to  bis  brother,  the  plaintifT, 
ubicb  existed  at  that  time.  It  was  not  shown 
that  this  statemeDt  was  brought  to  the  knowl- 
edge of  the  plaintiff  nor  to  any  of  the  creditors 
of  Louis.  All  of  the  indebtedness  against  Louis 
<ll2J*upon  which  defendant  relies,  "was  cre- 
ated at  and  subsequent  to  September,  1885." 

Neither  parly  asked  a  peremptory  Instrac- 
tioD  to  find  in  his  behalf.  The  plaintiff  asked 
ten  instructions,  of  which  only  tbree  were 
^iren,  the  plaintiff  excepting  to  the  refusal  of 
9ie  court  to  give  each  of  the  others.  Six 
iostractiona  were  given  at  the  instance  of  the 
defendant,  to  the  giving' of  each  of  which  the 
plaintiff  excepted.  In  addition,  the  court 
charged  the  Jury,  the  plaintiff  excepting  to  six 
different  parts  of  the  charge. 

Meurt,  Henrjr  W.  Maffee»  A,  B,  BUch- 
eoek  and  E,  W,  Adkinson,  Tor  plaintiff  in  er 
lor: 

Plaintiff  should  have  been  allowed  to  read 
to  evidence  the  deposition  of  H.  H.  Nash, 
Caahier  of  the  Chicago  National  Bank. 

Merchanti  Nat.  Bank  of  Boston  v.  ^tats  Nat, 
Bank,  77  U.  8.  10  WaU.  604_(19: 1008);  Bald- 
win V.  Bank  ofNeitbury,  68  U.  S.  1  Wall.  284 
(17:  534):  United  States  v.  City  Bank  ofColum' 
tut,  62  U.  8.  21  How.  856  (16: 180). 

The  defendant  should  not  have  been  allowed 
to  read  in  evidence  a  written  statement  by 
Louis  8.  Shauer  to  Bradstreet's  Commercial 
Agency. 

jBump,  Fraud.  Con  v.  588. 

A  delivery  must  be  a  transfer  of  possession 
■od  control  made  by  the  seller  with  the  pur- 

Kse  and  effect  of  putting  the  goods  out  of  bis 
nda. 

Stevens  ▼.  Irwin,  15  Cal.  507,  76  Am.  Dec 
600;  Lay  v.  Neville,  25  Cal.  558;  Godchaux  v. 
Mulford,  26  Cal.  817,  85  Am.  Dec.  178;  Wood 
T.  Bughey,  7»  Cal.  466:  Parks  v.  Barney,  55 
0^\,  289. 

Both  vendor  and  vendee  must  be  shown  to 
oommit  the  fraud  before  the  deed  can  be 
avoided 

Oi'idley  v.  Bingham,  51  Dl.  158;  Hatch  v. 
Jordan,  74  Dl.  417. 

The  fraud  which  will  vitiate  a  sale  must  be 
mutual,  that  is,  must  be  attended  by  both  par- 
ties or  by  one  with  knowledge  of  the  other's 
purpose  and  thus  acquiesced  in  and  furthered. 

llorbach  v.  UiU.  112  U.  S.  144  (28:  670); 
Bridge  v.  Eggleston,  14  Mass.  245,  7  Am.  Dec. 
209;  SjUaujn  t.  Martin,  17  Ark.  146;  ParteU 
V.  Harris,  26  Conn.  480;  Fi  field  v.  Oaston,  12 
Iowa,  218;  Brown  v.  Smith,  7  B.  Mon.  361; 
Byrne  v.  13eeker,  42  Mo.  264;  Weisiger  v.  Chis- 
holm,  28  Tex.  780;  lAoch  v.  Francis,  41  Yt. 
670. 

Constructive  notice  is  always  insuflflcient  to 
fix  in  a  party  actual  knowledge  as  the  ground 
work  of  express  fraud. 

Wade,  Notice,  23:  Stearns  v.  Oage,  7<>  N. 
T.  102;  Parker  ▼.  Conner,  98  N.  Y.  11*^,  45 
Am.  Rep.  178. 

When  a  transfer  ia  accepted  by  a  creditor 
with  the  sole  purpose  of  obtaining  satisfaction 
of  his  own  claim,  the  intent  of  the  vendor,  and 
the  purchaser's  knowledge  of  such  intent  ia 
/fziinaterial. 


Ooranhoran  t.  Hart,  21  Pa.  495,  60  Am. 
Dec.  57;  Dudley  v.  Danfm-th,  61  N.  Y.  620; 
Dougherty  v.  Oooper,  77  Mo.  529;  Frederick  v. 
Allgaier,  88  Mo.  601;  Shelley  v.  BootJie,  78  Mo. 
74,  89  Am.  Rep.  881;  Albert  v.  Besd,  88  Mo. 
160. 

The  teat  ia  whether  the  payment  is  made  to 
aid  the  fraudulent  debtor,  or  for  the  lawful 
purpose  of  securing  payment  of  bis  own  debt. 

Budlong  v.  Kent,  28  Fed.  Rep.  18:  Toung  ▼. 
Stallings,  5  B.  Mon.  807;  Ford  ▼.  Williams,  S 
B.  Mon.  550;  LitHe  v.  Eddy,  14  Mo.  160;  Beat's 
Estate,  60  Pa.  480;  Uobhs  v.  Dans,  50  Ga.  218; 
Troustine  v.  Lnsk,  4  Baxt.  162;  Reehling  t. 
Byers,  94  Pa.  816. 

The  fact  of  the  parties  to  a  tranafer  being  re- 
lated, is  not  a  badge  of  fraud. 

Bill  V.  Bowman,  35  Mich.  198;  Beehling  v. 
Bt/frs,  94  Pa.  818;  People  v.  Mitchell,  65  Cal. 
236;  People  v.  Walden,  51  Cal.  588;  People  v. 
Wang  Ah  Ngow,  54  Cal.  151. 

Messrs,  Mornn  H.  Beach  and  Dillon  db 
Preston,  for  defendant  in  error: 
'  A  party  in  posse&siou  of  certain  information 
will  be  chargeable  with  a  knowledge  of  all 
facts  which  an  inquiry  suprgested  by  such  in- 
formation, prosecuted  with  due  diligence, 
would  have  disclosed  to  him. 

BooHi  V.  Barnum,  9  Conn.  286.  28  Am.  Dec. 
339;  l^aw  v.  i^ncer,  100  Mass.  390,  1  Am. 
Rep.  115,97  Am.  Dec.  107;  Jleaton  v.  l*rather, 
84  111.  330;  Prewitt  v.  Wilson,  103  U.  S.  24  (26: 
363);  Zuver  v.  Lyon,  40  Iowa,  510;  Jones  t. 
Hetherington,  45  Iowa,  681;  BraeybrdY.  Beyer, 
17  Ohio  St.  888. 

The  transaction  was  all  one;  it  cannot  be 
divided  —a  part  of  it  good  and  a  part  bad. 

Rui'SeU  V.  Winne,  37  N.  Y.  591,  97  Am.  Dec. 
755;  Goodrich  v.  Downs,  6  Hill.  43d;  Jarkson 
V.  Packard,  6  Wend.  415;  Uorton  v.  Williams, 
21  Minn.  187. 

The  debt  of  a  preferred  creditor  cannot  be 
used  as  a  colorable  consideration  to  screen  and 
protect  the  debtor's  propiTty  from  creditors' 
claims  or  to  delay,  hinder,  and  embarrass 
them  in  the  enforcement  of  their  claims. 

Stoddard  V.  Butter,  20  Wend.  507;  Bunn  v. 
Ahi,  29  Pa.  387;  Uendemon  v.  Hendemon,  55 
Mo.  534;  Smith  v.  Hardy,  87  Wis.  417;  Kirk 
land  v.  Snoie,  20  Conn.  23. 

Relationship  of  the  parties  is  calculated  to 
awaken  suspicion  and  the  transaction  will  be 
closely  scrutinized. 

Forsyth  v.  Matthews,  14  Pa.  100,  53  Am. 
Dec.  522;  Hart  ell  v.  Mitchell,  61  Ala.  271;  Eh- 
graham  v.  Pate,  51  Ga.  537;  Sherman  v.  Hog- 
land,  73  Ind.  478;  Fisher  v.  Shelvcr,  53  Wis. 
501;  Seitz  v.  Mitchell,  94  U.  8.  5(50  (24: 179). 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

*1.  The  refusal  of  the  court  to  allow  [616 
the  plftiniifT  to  read  the  answer  of  the  witness 
Nash  to  the  question,  "You  may  state  whcthei 
or  not  that  check  has  all  the  appearance  of  hav 
ing  passed  through  the  bank  in  the  ordinary 
course  of  business,"  can  not  be  a5>signed  as  error. 
The  bill  of  exceptions  does  not  show  what  an- 
swer was  made  to  that  question  in  the  deposi- 
tion of  the  witness.  It  does  not  even  state  the 
facts  the  answer  tended  to  establish.  We  can- 
not, therefore,  say  that  the  exclusion  of  the 
anawer  waa  prejudicial  to  the  plaintiff.    For 
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aaght  that  sppeare  In  tbe  record,  tbe  witness 
may  have  iDHde  an  answer  that  was  injurious 
to  the  plaintiff,  or  one  that  was  of  no  value  to 
cither  parly. 

In  Northwestern  U.  Packet  Co.  v.  Glough,  87 
U.  8.  20  WaU.  528,  542  [22:  40tf,  409],  one  of 
tbe  assignments  of  error  was  the  rejection  of  a 
•deposition.  In  respect  to  that  assienmont  the 
court  said:  "It  is  sufficient  to  say  that  we 
have  not  before  us  either  the  deposition  or  any 
statement  of  what  it  i ended  to  prove.  We 
cannot  know,  therefore,  that  it  was  of  «nv  im- 
portance, or  that,  if  it  had  been  admitted,  it 
could  have  had  any  influence  upon  the  verdict. 
A  party  who  complains  of  the  rejection  of  evi- 
dence must  show  that  he  was  injured  by  tlic 
rejection.  His  bill  of  exceptions  must  make  it 
appear  that  if  it  bad  been  ntl milted  it  mi^ht 
have  led  the  jury  to  a  diffc  rent  verdict.  This 
roust  be  understood  as  the  practice  in  this  court, 
and  such  is  the  requirement  of  our  21st  rule. 
By  that  rule  it  is  ordered  thnt  when  the  error 
assigned  is  to  the  admission  or  rejection  of 
•e.vidence,  the  specification  shall  quote  the  full 
aabstance  of  the  evidence  offered,  or  copy  the 
offer  as  stated  in  the  bill  of  exceptions.  This 
Is  to  enable  the  co^^t  to  see  whether  the  evi- 
dence offered  wasuKiienal.  for  it  would  be  idle 
to  reverse  a  judgment  for  the  admi.ssion  or  rejec- 
tion of  evidence  that  could  have  had  no  effect 
upon  the  verdict."  At  the  date  of  the  trial  of 
that  cause  in  the  court  of  original  jurisdiction 
it  was  provided,  by  Rule  21  of  this  court,  that 
"when  the  error  alleged  is  to  the  admission  or 
rejection  of  evidence,  the  specification  shall 
quote  the  full  substance  of  the  evidence 
offered,  or  copy  the  offer  as  stated  in  the  bill 
of  exceptions.  Any  allegerl  error  not  in  ac- 
cordance with  these  rule*i  willbedisreaanled." 
6171*11  Wall.  ix.  Subsequently,  the  rule  was 
moditied  so  as  to  substitute  for  tlie  words  above 
quoted  the  following:  "When  the  error  al- 
leged is  to  the  admission  or  rejection  of  evi- 
dence, the  8pecificatif»n  shall  quote  the  full 
substance  of  the  evidence  admitted  or  rejected." 
81  U.  S.  14  Wall,  xii  [20:  905].  This  change 
of  phraseology  did  not  affect  the  sul»stance  of 
the  rule. 

Tbe  principle  announced  in  Northirfntd'n 
V.  Packet  Ci).  v.  Cloyg/i,  was  reaffirmed  in 
Fhrida  R.  Co.  v.  Snnth,  88  U.  8.  21  Wall.  2G1 
[22:  514],  and  Thompson  v.  First  Nat  Bank  of 
Toledo,  111  U.  S.  529.  535,  536   [28:  507,  509]. 

The  rule  is  not  the  less  applicable  in  the  prcs- 
•ent  case,  because  the  trial  court  excluded  the 
answer  to  the  question  upon  the  particular 
ifround  stated  in  the  bill  of  exceptions.  It  may, 
therefore,  be  regarded  as  settled,  that  an  assign- 
ment of  error  based  upon  tbe  exclusion  by  the 
trial  court  of  an  answer  given  in  thedeposiiion 
of  a  witness,  to  a  particular  question,  will  be 
disregarded  by  this  court  if  the  answer,  or  the 
full  8U I  "Stance  of  it,  is  not  set  forth  in  the  rec- 
ord in  appropriate  form  for  examination. 

Nor  did  the  court  err  in  excluding  those 
parts  of  Nash's  deposition  showing  "what 
marks  and  indorsements  on  tbe  back  of  each 
of  the  checks  indicated,  how  such  marks  were 
made,  and  by  whom."  The  checks  themselves 
were  io  evidence:  and  if,  as  the  bill  of  excep- 
tions states,  the  witness  did  not  appear  to  be 
familiar  with  the  course  of  business  of  the 
banks  through  which  the  checks  passed,  ^^o  at 


to  entitle  him  to  speak  upon  the  subject,  the 
exclusion  of  his  answers  relating  to  the  subject 
referred  to  was  not  error. 

2.  The  court  did  not  err  in  allowing  the  de- 
fendant to  read,  in  evidence,  tbe  confidential 
business  statement  made  by  Louis  8.  Shauer 
to  Bradstreet's  Commercial  Atrency.  at  8iouz 
City,  in  January,  1885.  Thnt  statement,  the 
bill  of  exception  recites,  concealed  the  alleged 
liability  of  J.ouis  to  his  brother,  then  existing. 
Why  should  such  conceal nient  have  been  made? 
The  answer  to  that  question  has  som(^  though, 
perhaps,  very  slight  bearing  upon  the  inquiry 
whether  Louis  was,  in  fact,  ind(fbted  to  his 
brother  to  the  full  extent  claimed  by  the  latter. 

8.  By  the  statutes  of  Dakota  it  is  provideii 
that  **  a  debtor  may  pay  one  creditor  in  prefer- 
ence to  another,  o/may  give  to  one  creditor  se- 
curity for  the  payment  oif  his  demand,  in  prefer- 
ence *to  another:"  also,  that  •'every  [O  I  8 
transfer  of  property  or  charge  thereon  made, 
every  obligation  in<'urre(l,  and  every  judicial 
]iroeeedinir  taken  with  intent  to  ih  lay  or  de- 
fraud any  creditor  or  other  p<  rson  of  his  de- 
mands, is  void  aL'^ain^t  aUcndi'orsof  thcdel)tor 
and  their  succe^Mirs  in  inrtrest.  and  against  any 
person  upon  whom  the  v^UxU;  of  the  del)tor  de- 
volves in  trust  for  the  l>encfit  of  others  than  the 
debtor;"  furlher,that  '*every  transfer  of  person- 
al property  other  than  a  thing  in  action,  or  a 
ship  or  cargo  at  sea  or  in  a  foreign  p^:rt,  and 
every  lien  thereon  other  than  a  mortgage,  when 
allowed  by  law,  and  a  contract  of  lioti^  mrA-  or 
rcspf)ndentia.  ise/^nelusivcly  presumed, iftnade 
by  a  person  having  at  the  time  the  pos.M\ssion  or 
control  of  the  property  and  not  accompanieti  by 
any  immediate  <lelivery  and  followed  by  ah 
actual  and  continued  change  of  po«>sessioh  of 
the  things  transferred,  fo  Ikj  frauiiulent,  and 
.therefore  void  airainst  those  who  are  his  credit- 
ors while  he  remains  In  possession,  and  tlicsuc 
cessors  in  interest  of  such  creditors,  and 
agnin"<t  any  person  on  whom  his  estate  de- 
;  volv(  s  in  trn.*^t  for  the  benelit  of  others  than 
himself,  and  jigidnst  punhasers  or  incum- 
brances in  good  faith  subsequent  to  the  trans- 
fer." Civ.  Code,  ^§  2021.  2023,  2024;  Dak. 
Com.  Laws.  ?^  4154,  4656,  4657. 

Other  provisions  of  the  statute  are  lo  the  ef- 
fect that  ••  actual  notice  consists  in  expre^.-*  In- 
formation of  a  fact;"  that  "constructive  nolir« 
is  notice  imputed  to  a  person  not  having  actual 
notice;"  an<i  that  "every  person  who  has  actual 
notice  of  circumstances  sufflcient  to  put  a  pru- 
dent man  upon  inquiry  as  lo  a  particular  fact, 
and  who  omits  to  make  such  inquiry  with  rea- 
snnahle  diliirence.  is  deemed  to  have  ctmstruc- 
tive  notice  of  the  fact  itself."  Civ.  Code, 
^<  2107,  2108.  2109;  Dak.  Comp.  Laws, 
^^  4741,  4742,  4713. 

In  view  of  these  statutory  provisions,  and  of 
the  facts  which  the  evid(  ncc  tended  to  estab- 
lish, two  principal  questions  were  considered 
by  the  court  in  its  charge  to  the  jury:  first, 
whether  the  transfer  of  the  merchandise  in 
question  was  made  with  tbe  intent  to  delay  or 
defraud  the  creditor  of  Louis  S.  Shauer;  sec- 
ond, whether  the  transfer  to  his  brother  wafi 
accompanied  by  such  immediate  delivery  of 
the  merclmn<iise  and  followed  *by  such  |01f> 
actual  and  continued  change  of  possession  as 
the  statute  required. 

Upon  *he  first  of  these  questions,  the  court 
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itid,  generally,  to  the  Jury,  that  ao  intent  upon 
the  part  of  the  debtor  to  delay  bit  creditors  in 
the  collection  of  their  debts  was  as  much  within 
the  statute  as  if  the  intent  had  been  to  cheat  or 
defraud;  that  while  a  debtor,  in  failing  circum- 
stances, was  at  liberty,  acting  in  good  faith  aod 
openly,  to  prefer  some  creditors  over  others, 
he  could  not,  as  against  those  not  paid,  reserve 
to  himself  a  secret  trust  in  any  transfer;  that  a 
creditor  thus  favored  by  the  debtor,  will  not 
he  permitted  to  enjoy  the  preference  given  him 
if  he  seeks,  b^  the  transaction,  to  cover  or  pro- 
tect the  remainder  of  the  debtor's  property  so 
that  it  could  not  be  applied  to  the  payment 
of  his  honest  debts;  and  that  if  a  creditor  seeks 
to  appropriate  the  debtor's  property  for  a  debt, 
any  material  part  of  which  was  knowingly  fic- 
titious, Uie  whole  transaction  would  be  held 
as  tainted  with  fraud  and  void  as  to  other  cred- 
itors. 

Applying  these  principles  to  the  facts  of  this 
case,  the  court  saia:  '*  Therefore,  should  you 
find  from  the  evidence  that  Louis  S.  Sbauer 
was  fairly  and  honestly  indebted  to  his  brother, 
Qustave  Sbauer,  in  the  full  amount  claimed, 
which  I  believe  is  about  $6700,  you  will  re- 
member the  exact  amount,  and  that  with  the 
honest  intention  of  securing  such  indebtedness 
he  purchased  the  property  m  question  without 
notice  or  knowledge  of  any  fraudulent  intent 
on  the  part  of  Louis  8.  Sbauer  to  delay  or  de- 
fraud his  creditors,  and  without  any  intent  on 
bis  own  part  to  secure  any  interest  in  said  prop- 
erty, present  or  future,  to  his  brother  Louis, 
and  without  any  intent  to  delay  or  defraud  the 
creditors  of  Louis  S.  Sbauer,  then  he  is  entitled 
to  recover  whatever,  may  have  been  the  intent 
of  Louis  Sbauer  himself;  for  the  intent  of 
Louis  Sbauer  can  affect  the  plaintiff  only  in 
the  case  that  he  knew,  had  notice,  or  as  a  pru- 
dent man  had  knowledge  aufflcient  from  the 
circumstances  to  put  him  upon  inquiry  as  to 
bit  brother's  fraudulent  intent.  On  the  other 
band,shou1d  you  find  that  the  alleged  indebted- 
ness from  Louis  to  Gustave  Sbauer,  and  which 
forms  a  part  of  the  consideration  of  the  sale, 
020]  was  knowingly  false  *and  fictitious  in 
whole  or  in  a  material  part,  or  should  you  find 
that  the  balance  of  the  consideration  money  or 
price  was  paid  by  Louis  to  Qustave  Sbauer  with 
the  intent  to  place  the  same  out  of  and  beyond 
the  reach  of  the  creditors  of  Louis  Sbauer,  or 
should  you  find  that  Gustave  Sbuuer  in  mak- 
ing this  purchase  had  any  intent  not  only  to 
secure  bis  own  indebtedness,  but  also  the 
further  intent  to  hinder  and  delay  the  credit- 
on  of  Louis  Sbauer,  or  any  intent  to  so  dispose 
of  the  remainder  of  the  property  after  the  sat- 
isfaction of  his  own  debt  either  that  it  would 
be  out  of  the  reach  of  the  other  creditora  or  that 
It  would  inure  in  the  future  to  the  use  and  ben- 
efit of  Louis  Sbauer,  then  and  in  either  event 
the  transaction  would  be  tainted  with  fraud, 
and  the  plaintiff  cannot  recover." 

The  jury  was  further  instructed,  at  the  in- 
•tanoe  of  the  plaintiff,  that  if  they  found  that 
Louis  Sbauer  made  a  sale  of  these  goods  to  his 
brother,  it  would  be  presumed,  in  absence  of 
proof  to  the  contrary,  that  such  sale  was  made 
in  good  faith  and  with  honest  intentions;  that 
if  the  evidence  was  equally  balanced,  the  de- 
fendant must  fail  in  respect  to  the  fraud  al- 
leged by  him;  and  that  if  the  plaintiff  knew 


of  the  insolvency  of  bis  brother,  and  that  the 
payment  of  his  debt  would  deprive  other  cred- 
itora of  their  claims,  "this  mere  knowledge  on 
his  part  would  not  make  the  sale  in  question 
fraudulent.** 

The  plaintiff  contends  that  the  instructions 
of  the  court  upon  the  question  of  intent  were 
based  upon  an  erroneous  interpretation  of  the 
statute,  in  that  they  made  knowledge  that  waa 
sufficient,  under  all  the  circumstances,  to  put 
him,  as  a  prudent  man,  upon  inquiry  as  to  his 
brother's  fraudulent  intent,  equivalent  to  actual 
notice  or  knowledge  of  such  an  intent  That 
the  court  held  this  view  is  made  clear  by  one 
of  the  instructions  given  to  the  jury  at  the  ro- 
quest  of  the  defendant,  in  which  it  was  said 
that  '^actual  knowledge  by  the  purchaser  of 
any  fraudulent  intent  on  the  part  of  the  seller 
is  not  essential  to  render  a  sale  void;"  and  that 
"if  the  facts  brought  to  the  attention  of  Gus- 
tave G.  Sbauer  wera  such  as  to  awaken  sus- 
picion and  lead  a  man  of  ordinary  prudence  to 
make  inquiry,  *and  he  fails  to  make  [62 1 
such  inquiry,  then  he  is  chargeable  with  no- 
tice of  fraudulent  intent  and  with  participation 
in  the  fraud,  and  it  will  be  your  duty  to  find  for 
the  defendants." 

It  is  admitted  that  if  at  the  time  of  his  al- 
leged purchase  the  plaintiff  had  actual  notice 
that  his  brother  intended,  by  the  sale,  to  delay 
or  defraud  his  creditors,  the  sale  would  have 
been  void  against  creditora.  But  the  plaintiff 
denies  that  anything  short  of  actual  notice  or 
knowledge  of  such  fraudulent  intent  will  suffice, 
under  the  statute,  to  invalidate  his  purchase. 
The  statute  of  Dakota,  strictly  interpreted^ 
would  seem  to  invalidate  any  transfer  of  prop- 
erty made  with  the  intent,  upon  the  part  of  the 
owner,  to  delay  or  defraud  creditors,  even 
when  the  transferee  purchased  in  good  faith. 
But  it  was  not  thus  interpreted  by  the  court 
below.  It  was  liberally  construed  so  as  to 
protect  bona  fide  purchasers  for  value.  As- 
suming, for  the  purpose  of  this  case,  that  this 
interpretation  was  correct,  we  are  of  opinion 
that  while  the  plaintiff  was  not  bound  to  act 
upon  the  mere  suspicion  as  to  the  intent  with 
which  his  brother  made  the  sale  in  question, 
if  he  had  knowledge  or  actual  notice  of  cir- 
cumstances suflicient  to  put  him,  as  a  prudent 
man,  upon  inquiry  as  to  whether  bis  brother 
intended  to  delay  or  defraud  his  creditors,  and 
he  omitted  to  make  such  inquiry  with  reason- 
able diligence,  he  should  have  oeen  deemed  to 
have  notice  of  such  fact,  and,  therefore,  such 
notice  as  would  invalidate  the  sale  to  him,  if 
such  sale  was  in  fact  made  with  the  intent 
upon  the  part  of  the  vendor  to  delay  or  de- 
fraud other  creditcra.  Referring  to  the  statute 
of  Dakota,  declaring  a  conveyance  of  real 
property,  other  than  a  lease  for  a  term  not  ex- 
ceeding one  year,  void  as  against  any  subse- 
quent purchaser  or  incumbrancer  (including  an 
assignee  of  a  mortgage,  lease,  or  other  condi- 
tional estate,  of  the  same  property  or  any  part 
thereof)  in  good  faith  ana  for  a  valuable  con- 
sideration, whose  conveyance  is  firet  duly  re- 
corded, the  supreme  court  of  Dakota,  in  Greu 
V.  Beam,  1  Dak.  871,  said:  "Actual  notice  of 
a  prior  unrecorded  conveyance  or  of  any  title, 
legal  or  equitable,  to  the  premises,  or  icnowl- 
edge  and  notice  of  any  facts  which  should  put 
a  prudent  man  upon  inquiry,  impeaches  the 
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food  faith  of  tbe  subsequent  purcb aser.  Tbere 
d22]8bou1cl  be  *proof  of  actual  notice  of  prior 
title  or  prior  equities,  or  circumstances  tcDdiug 
to  prove  8ucb  prior  rights,  which  affect  tbe  con- 
•cienoe  of  the  subsequent  purchaser.  Actual 
notice,  of  itself,  impeaches  the  subsequent 
eonveyance.  Proof  of  circumsrances,  sbort  of 
actual  notice,  which  should  put  a  prudent  man 
upon  inquiry,  authorizes  the  court  or  jury  to 
Infer  and  find  actual  notice.  Or,  to  express  it 
exactly,  good  faith  consists  in  an  honest  inten- 
tion to  aostain  from  taking  any  unconscien- 
tious advantages  of  another,  even  through  the 
forms  or  technicalities  of  law,  together  with 
an  absence  of  all  information  or  belief  of  facts 
which  would  render  the  transaction  unconsci- 
entious. And  notice  is  either  actual  or  con- 
•tructive." 

A  less  stringent  rule  cannot  be  applied  to  the 
Dakota  statute  relating  to  transfers  of  property 
with  intent  to  delay  or  defraud  creditors.  Tlie 
plaintiff  had  the  right,  by  a  purchase  of  bis 
brother's  stock  of  merchandise,  to  obtain  pay- 
ment of  bis  claims  in  preference  to  tbe  claims 
of  other  creditors.  But  the  statute  of  Dakota, 
however  liberally  construed  in  favor  of  pur- 
chasers from  a  fraudulent  debtor,  will  not  per- 
mit him  to  enjoy,  to  the  exclusion  of  other 
ereditors,  tbe  fruits  of  bis  purchase,  when  tbe 
sale  was  made  with  the  intent  to  delav  or  de- 
fraud other  creditors,  if  he  had.  at  the  time, 
actual  notice  of  such  intent  or  knowledge  or 
such  circumstances  or  facts  as  were  sufficient 
to  put  a  prudent  person  upon  an  inquiry  that 
would  have  disclosed  the  exisicoce  of  such  in- 
tent upon  tbe  part  of  the  vcntior.  The  plain- 
tiff could  not  properly  have  clnimed  a  more 
favorable  interpretation  of  the  Dakota  statute 
than  was  given  to  it  by  the  court  below.  A 
statute  that  declares  every  transfer  of  property. 
made  with  intent  to  delay  or  defraud  any 
creditor  of  his  demands,  void  against  alt  cred- 
itors of  tbe  debtor,  would  be  wholly  defeated 
in  its  operation  if  tbe  rights  of  the  transferee 
were  not  subject  to  the  rule  that  ** whatever  is 
notice  enough  to  excite  attention  and  put  tbe 
party  on  his  guard,  and  call  for  inquiry,  is  no- 
tice of  ever}' thing  to  which  such  inquiry  micht 
have  lead."  Wood  v  Carpenter,  101  U.  8. 135, 
141  [25:  807,  8091;  Kenrudy  v.  Qreen,  8  Myl. 
&K.722. 

4.  Having  disposed  of  the  que.<;tion  as  to  the 
Intent  with  which  the  sale  in  question  was 
623 ]made.*the court  referred  to  the  provinon 
of  the  statute,  declaring  the  transfer  of  personal 
property — the  vendor  having  at  the  time  pos- 
session or  control  thereof — to  be  conclusively 
fraudulent  and  void,  as  against  creditors,  un- 
less such  transfer  is  accompanied  by  an  imme- 
diate deliverv,  and  followed  by  an  actual  and 
continued  change  of  pKxssession.  Tbe  court 
said  to  the  Jury  that  tbe  statute  means,  as  de 
clared  by  the  supreme  court  of  the  territory  in 
Orady  v.  Baker,  8  Dak.  296,  299,  that  the  sale 
shall  be  open  and  public,  that  the  world  may 
be  apprised  of  the  change  of  ownership;  and 
that  the  change  of  possession  must  be  actual 
and  continued,  and  not  subject  to  some  secret 
trust  between  the  buyer  and  seller.  "Some  of 
the  cases,"  tbe  court  below  observed,  "say  that 
the  change  must  be  of  that  character  that  cus- 
tomers and  those  accustomed  to  frequent  tbe 
premises  may  be  at  once  advised  of  the  change 


of  possession  by  tbe  changed  appearance  of  tbe 
property  or  its  change  of  custody.  And  this  is 
true,  whatever  may  be  tbe  good  intention  or 
bona  fides  of  the  transaction;  even  the  law 
will  not  tolerate  such  transfers  as  against  cred- 
itors. The  change  of  possession  must  be  open 
and  visible,  and  if  not,  as  against  creditors 
without  knowledge  of  the  transfer,  it  will  be 
void,  though  made  for  a  valuable  considera- 
tion in  good  faith  and  without  any  actual  in- 
tent to  defraud.  In  such  case  the  law  con- 
clusivel}'  presumes  a  fraudulent  intent,  and 
the  party  to  such  sale  will  not  be  heard  to 
prove  the  contrary." 

In  addition  to  what  appears  in  the  charge, 
the  court,  at  the  instance  of  tbe  defendant,  in- 
structed the  jury  that  a  change  of  tbe  property 
in  controversy  in  this  case  must  not  have 
l>een  merelv  nominal  and  momentary,  but  real, 
actual,  anci  open,  such  as  could  be  publicly 
known;  and  that  if  the  property  was  permitted 
to  remain  in  the  possession  of  Ijouis  S.  Shauer, 
then  the  transfer  was  fraudulent  in  law  as  to 
bis  creditors,  notwithstanding  the  snle  may 
have  been  made  to  his  brother  in  good  faith  and 
for  a  valuable  consideration. 

The  specific  objection  made  by  tbe  plaintiff 
to  these  instructions  is  that  they  stated  an  ar- 
bitrary rule,  namely,  that  tbe  change  in  pos- 
season  must  be  accompanied  by  such  outward, 
visible  signs  as  would  apprise  the  world  of  the 
change,  and  *made  no  reference  to  tbe  [024 
time  within  which  such  signs  should  be  given, 
or  to  the  nature  of  the  property  transferred  or 
to  tbe  circumstances  attenciing  the  transaction. 
The  court,  it  is  said,  should  have  qualified  the 
rule  as  indicated  in  the  instructions  asked  by 
him.  We  cannot  sustain  this  position.  The 
instructions  asked  by  tbe  plaintiff,  on  this 
point,  did  not  substantially  diffi'r  from  those 
given  by  the  court,  except  they  wore  more 
elaborate  and  referred  more  in  detail  to  the 
facts.  The  court  told  the  jury  that  the  statute 
required  not  only  an  immediate  chanue  of 
possession,  but  one  so  open  that  the  public 
would  be  apprised  of  it.  While  the  court 
was  at  liberty  to  recall  to  tbe  minds  of  jurors 
all  tbe  facts  and  circumstances  l)earin«r  upon 
this  issue,  we  cannot  say  that  it  erred  in  not 
doing  so,  or  that  it  erred  in  leaving  to  the  jury 
to  determine  whcaber,  under  all  the  evidence, 
tbere  was  such  immediate  delivery  and  such 
actual  change  of  possession  of  the  property  in 
controversy  as  was  necessary,  under  (he  statute 
as  explained,  to  make  the  transfer  valid  against 
creditors. 

In  this  connection,  it  is  appropriate  to  say 
that  the  interpretation  placed  by  the  court 
below  on  tbe  Dakota  statute,  relating  to  change 
of  possession,  accords  with  the  decisions  of  the 
supreme  court  of  California  in  respect  to  a 
similar  statute.  In  Stevens  v.  Irwin,  15  Cal. 
507,  76  Am.  Dec.  500,  it  was  said:  "A  reason- 
able construction  must  be  given  to  this  lan- 
guage, in  analogy  to  the  doctrines  of  the  courts 
holding  the  general  principles  transcribed  into 
the  statute.  The  delivery  must  t)e  made  of  the 
property;  the  vendee  must  take  the  actual 
possession;  that  possession  must  be  open  and 
unequivocal,  carrying  with  it  the  usual  marks 
and  indicntions  of  ownerMiip  by  the  vendee. 
It  must  be  such  as  to  give  evidence  to  the  world 
of  the  claims  of  the  new  owner.     He  must  i& 
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other  words,  be  In  the  nsunl  relatioD  to  the 
propt^rty  wbich  owners  of  goods  occupy  to 
their  property.  Tbis  possession — not  taken  to 
he  surrendered  back  airain— not  formal,  but 
substantial."  See  also  Lny  v.  Neciile,  25  Cal. 
ri46.  553;  Woodn  v.  Bughey,  29  Cal.  466;  Parkt 
y.  Barney,  55  Cal.  239.  Tbere  are  many  other 
cases  to  tbe  same  effect. 

5.  Exception  was  taken  to  what  the  court  said 
625|^to  the  jury  *toucbing  tbe  relation  of  the 
plainiitf  and  the' vendor  of  the  goods.  After 
observing  that  tbe  law  scrutinizes  carefully  all 
transfers  of  tbe  failing  debtor  and  zealously 
guards  the  rights  of  creditors  against  fraud- 
ulent dispositions  of  tbe  debtor's  property,  the 
<;ourt  said  thai  it  was  for  that  reason  that 
transfers  to  one's  wife  or  to  members  of  his 
family  are  carefully  scrutinized,  experience 
having  taught  that  such  conveyances  are  more 
frequently  fraudulent  than  transactions  be- 
tween strangers  or  those  not  intimately  con- 
nected or  acquainted.  It  is  said  that  tliis  lan- 
guage authorized  the  jury  to  infer  that  tbe 
mere  fact  of  the  parties  being  related  would 
cause  tbe  good  faith  of  the  transaction  to  he 
suspected.  But  tbis  criticism  of  the  charge  is 
met  by  the  next  succeeding  sentence,  in  these 
words;  "Yet  experience  also  teaches  that 
honest  and  bona  fide  sales  and  transfers  of 
property  are  made,  and  that  too  much  stress, 
or  even  importance,  should  not  be  given  to  such 
a  fact  alone."  It  is  also  met  by  tbe  fact  that 
the  court,  at  tbe  instance  of  the  plaintiff,  in- 
structed the  jury  that  if  these  goods  were 
sold  by  Louis  to  Gustave,  the  law  presumed 
that  the  sale  was  made  in  good  faith  and  with 
honest  intentions;  that  in  absence  of  proof  to 
the  contrary,  the  validity  of  the  sale  could  not 
1)0  questioned;  that  if  tbe  evidence  was  equally 
balanced  upon  that  point,  the  defendant  must 
fail,  and  that  mere  knowledge  on  the  part  of 
Gustave  that  his  purchase  would  deprive  other 
creditors  of  their  debts  would  not  make  tbe  sale 
fraudulent.  Again,  at  tbe  instance  of  the 
plaintiff,  the  court  said:  **The  mere  sale  by  a 
party  of  his  stock  of  goods  to  a  relative  is  not 
u  badge  of  fraud.  If  such  salrs  were  fraud- 
ulent in  themselves  it  would  be  impossible  for 
family  connections  to  aid  each  olher  in  case  of 
financial  embarrassment  without  danger  of 
lieing  placed  in  a  false  position  and  losing  tbe 
entire  sum  loaned.  Under  this  rule,  if  Louis 
S.  Shauer  owed  his  brother,  Gustave  G. 
8hauer,  a  just  debt,  he  had  tbe  same  right  to 
transfer  bis  pro|>erty  to  his  brother  in  payment 
of  this  debt  as  be  would  have  had  to  transfer 
the  same  property  to  anv  one  of  these  attaching 
creditors  in  payment  of  his  claim." 

The  jury  could  not  have  been  induced  by  any- 
thing said  by  the  court  to  give  undue  weight 
62o]  to  the  fact  that  the  transaction  *in  ques- 
tion was  between  brothers.  If  that  fact  in- 
duced them,  under  tbe  instructions—as  it 
mif^bt  properly  have  done — to  carefully  scru- 
tinize the  evidence,  it  must  be  assumed  that 
they  performed  their  duty  without  forgetting 
the  injunction  that  tbe  law  presumed  the  sale, 
<iespite  the  fact  of  the  near  relationship  of 
the  parties,  to  have  been  made  in  good  faith, 
if  accompanied  by  immediate  delivery  and 
followed  by  actual,  continued  change  of  pos- 
8es<>ion. 

We  are  of  opinion  that  it  was  not  error  for 
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the  Jury  to  be  told  that  the  relations  of  the 
parties  to  tbe  transaction  made  it  necessary  to 
carefully  scrutinize  the  facts,  but  that  tbeir 
determination  must,  at  last,  depend  upon  the 
inquiry  whether  tbe  transaction  was  honest  and 
bona  fide. 

We  perceive  no  ground  to  doubt  that  the  case 
was  well  tried.  Tne  jury  were  fully  and 
properly  instructed  in  respect  to  every  aspect 
of  the  case,  and  we  have  no  authority  to  set 
aside  their  verdict,  even  if  it  does  not  appear 
to  be  justified  by  the  evidence.  Ne*o  York 
Cent  &  H.  R.  R  Co.  v.  Fialoff,  100  U.  8.  24. 
31  [25:  531,  5341;  Lincoln  v.  Potoer,  ante,  p. 
224. 

Judgment  affirmed. 


JOHN  A.   BUCKSTAFF    et  al.,  Plffi,  in 

Err., 

V. 

RUSSELL  &  COMPANY. 
(See  S.  0.  Heporter*8  ed.  628-638.1 

JuriedtcU'onal  amovnt — complaint  for  machin- 
ery sold — question  to  toitneas — when  error 
to  exclude. 

1.  Where  tbe  amount  for  whioh  plaintiffs  sued  in 
their  original  petition  was  $4206.07,  with  Interest, 
and  that  amount  was  Increased  by  the  supple- 
mental petition  to  $5882.20,  and  defendants  de- 
nied tbeir  Ilabilitj'  in  any  sum  and  by  way  of 
oounterclnim  aelced  for  Judfrmcnt  in  the  sum  of 
$ia,000,  and  tbe  Judgment  was  In  favor  of  the 
plaintiff  for  tbe  sum  of  $4450,  that  sum,  and  the 
amount  sued  for  in  tbe  counterclaim,  are  in  dis- 
pute upon  the  writ  of  error,  and  this  court,  tbei^ 
fore,  has  Jurisdiction. 

2.  Where  plain tiflf  a^o^ed  to  build  certain  maohln- 
ry  for  defendant  for  a  certain  price  to  be  pai<l  by 
defendant,  and  it  was  further  agreed  between 
them  tbat  if  after  fairly  testing  its  efficiency 
the  machinery  did  not  work  to  defendant's  sat- 
isfaction, be  was  to  notify  plaintilT  to  comply 
with  the  contract  in  sixty  days,  and  if  he  did  not 
then  defendant  might  declare  tbe  contract  paid 
in  full  or  plaintiflT  should  pay  back  to  defendant 
all  money  paid  by  him  and  all  damages  to  him  and 
might  then  remove  the  macbinery,  it  la  not  nec- 
essary In  an  action  to  recover  tbe  price  to  allege 
in  the  complaint  that  tbe  machinery  worked  to 
derendant's  satiRfactlon,  but  tbis  la  matter  of  de- 
fense: it  is  suOaclent  to  allege  the  delivery  of  the 
machinery  and  that  the  price  to  be  paid  therefor 
has  become  due  and  is  unpaid. 

8.  The  rule  that  an  assignment  of  error,  based  upon 
the  exclusion  of  an  answer  to  a  particular  ques- 
tion in  the  deposition  of  a  witness,  will  be  disre- 
garded in  this  court  unless  the  record  sets  forth 
tbe  answer  or  its  full  substance,  does  not  apply 
where  the  witness  testifies  in  person,  and  wbere 
the  question  propounded  to  him  is  not  only  proper 
in  form,  but  is  so  framed  as  to  clearly  admit  of  au 

JXorm.—As  to  amount  necesnary  to  give  jurisdiction 
in  circuit  court;  cases  prior  to  Act  of  WH;  amount 
necesaary  since  Act  of  1876;  amount  in  disimte,  oen 
Dote  toSehunk  v.  Moline,  M.  ft  8.  Co.  87:  266. 

A8  to  stated  sum  in  contract;  whetJier  penalty  or 
liquidated  damageSt  see  note  to  Tayloe  v.  Sanditordi, 
6:884. 

A8  to  contracts;  their  interpretation  and  validity^ 
see  note  to  Bell  v.  Bnien,  11:  89. 
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answer  f  ATonble  to  the  olalm  or  defense  of  the 
rvrtj  produoioflr  him. 

4.  If  A  question  to  a  witness  is  In  proper  form  and 
oletirly  admits  of  an  answer  relevant  to  the  issues 
and  favorable  to  the  party  on  whose  side  the  wit- 
ness is  oaUed,  it  is  error  to  exclude  it.  althouirh 
the  facta  proposed  to  be  proved  bj  the  answer, 
are  not  stated. 

[No.  207.] 

Argued  and  Submitted  Jan.  17. 189J^    Decided 

Feb,  6,  1894. 

TN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed Slates  for  the  District  of  Nebraska,  to 
review  a  judgmeDt  in  favor  of  plaintiff, 
Uuf>9e11  &Co..  a  corporation,  in  a  suit  brought 
acrainst  John  A.  Buckstaff  et  at,,  to  recover 
the  price  agreed  to  be  paid  for  machinery, 
furnished  by  plaintiff  to  defendants.  Reversed, 
andeau$e  remanded  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  H.  Ames  for  plaintiffs  in  error: 

Mr,  T.  M.  Marquett,  for  defendants  in 
error: 

The  question  of  what  damage  was  sustained 
was  a  question  for  the  jury. 

Wolf  V.  Arthur,  112  N.  C.  691. 

The  measure  of  damages  is  the  difference 
l>ctween  the  value  of  the  property  as  it  actual- 
ly was.  and  what  would  have  been  its  value 
hod  it  been  as  represented  at  the  time  the  rep- 
resentation or  warranty  was  made. 

Young  v.  FiUey,  19  Neb.  543:  Market  v. 
MonUy,  13  Neb.  823;  Brown  v.  liogere,  20  Neb. 
547 

The  purchaser  csnnof  retain  and  use  the 
properly  and  at  the  same  time  saj  he  repudiates 
and  rcsrinds  the  contract  of  purchase. 

Otftkingham  v.  Dum,  41  Kan.  229;  Aultman 
V.  Mickey,  41  Kan.  348. 

The  loss  of  possible  profits  was  not  a  proper 
subject  for  damaccs. 

Wakeman  v.  W/tevIer  <fc  W,  Mfg,  Co.  101  N. 
Y.  20r),  54  Am.  Rep.  676. 

The  general  damaifes  in  the  counterclaim 
could  easily  have  been  prevented  by  the  de 
fendant's  quitting  the  use  of  the  machinery, 
and  hence  cannot  be  recovered. 

Wickers,  Ihppock,  73  U.  S.  6  Wall.  94  (18: 
752);  BusseUv,  Btttterfield,  21  Wend.  3()0. 

The  verdict  being  for  less  than  $5000,  this 
court  does  not  have  jurisdiction   of  this  case. 

Aew  England  Mortg.  ikeur,  Co.  v.  Gai/,  145 
U.  8.  128  (36:  646);  6t,  Louie  d-  8.  F.  li.  Co, 
y.  McBride,  141  U.  8.  127  (85:  659). 

Mr.  JuBtiee  Harlan  delivered  the  opinion  of 
the  court : 

1.  It  is  suggested  that  the  amount  in  dispute 
ia  less  than  five  thousand  dollars.  This  point 
is  not  well  taken.  The  amount  for  which  Rus- 
sell &  Co.  sued  in  their  original  petition  was 
$4206.07.  with  interest  from  October  9,  1888. 
That  amount  was  increased  by  the  supplement- 
al petition  to  $5882.20.  The  plaintiffs  in  error, 
who  were  defendants  below,  denied  their  liabil- 
ity in  any  sum,  and,  by  way  of  counterclaim, 
in  accordance  with  the  practice  in  Nebraska, 
B28]  asked  for  judgment  *against  Russell  & 
€o.  in  the  sum  of  $10,000.  The  verdict  and 
Judgment  were  in  favor  of  the  plaintiff  and  for 
the  sum  of  $4450.  That  sum,  and  the  amount 
sueil  for  io  the  counterclaim,  ore  in    dispute 
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upon  this  writ  of  error.  This  court,  therefore, 
has  Jurisdiction. 

2.  Bv  an  agreement  in  writing,  made  Jane 
22,  1888,  between  Russell  &  Co., a  corporation, 
and  Buckstaff  and  Utt.  the  former  agreed  to 
furnish  and  deliver  to  the  latter  on  cars  at  Lin- 
coln, Nebraska,  three  boilers,  60  inches  by  14 
feet;  one  automatic  cut-off  engine,  125  horse 
power;  one  automatic  cut-off  engine,  50  horse 
power;  one  Gordon  Maxwell  duplex  pump; 
one  Garfield  injector;  one  henier,and  any  nec- 
essary' fittinirs  of  sufficient  size  and  dimension 
to  properly  run  such  plant;  also  two  smoke- 
stacks 32  inch  diameter,  60  feet  long,  made  of 
No.  12  iron,  with  fancy  tops,  guy  rods  and 
stays.  For  those  articles  Buckstaff  and  Utt 
agreed  to  pay  four  thousand  nine  hundred  and 
fifty  dollars,  as  follows:  One  third  cash  when 
the  machinery  was  "  steamed  up  ready  to  run, 
the  balance  in  six  and  twelve  months,  with  in- 
terest at  the  rate  of  7  per  cent  per  annum  from 
time  of  erection  in  Lincoln,  providing  that 
with  proper  and  careful  management,  said  en- 
gines, boilers,  and  pumps  are  hereby  guaran- 
teed to  work,  and  that  said  engines  do  cn've  the 
amount  of  horse  power  us  herein  specified,  and 
to  be  us  economical  of  fuel  and  as  durable  as  a 
Corliss  non  condensing  engine."  **  It  is  also 
understood  and  agreed."  the  contract  proceed- 
ed, *'  that  said  Buckstaff  and  Utt  shall  use  fair 
and  honorable  means  to  satisfy  themselves  be- 
fore payments  are  due,  that  said  engines,  boil- 
ers, and  pumps  are  working  lo  their  entire  satis- 
faction, and  should  they  not  be,  then,  in  thai 
event,  the  said  Buckstaff  and  Utt  are  to  notify 
said  Russell  &  Co.  and  said  Rus<^ll  &  Co.  must 
at  once  comply  with  the  terms  of  this  contract 
within  60  days,  and  in  the  event  they  do  not, 
the  said  Buckstaff  and  Utt  may  declare  this 
contract  paid  in  full,  or  said  Russell  <&  Co. 
shall  pay  back  to  said  Buckstaff  and  Utt  all 
money  paid  to  them,  and  said  Ruv.«tell  &  Co. 
shall  pay  said  Buckstaff  &  Utt  such  dnniase 
as  shall  be  declared  fair  by  comfx^tent  judges, 
and  after  paying  such  damages  may  rerrove 
said  machinery  without  cost  to  *.said  I020 
Buckstaff  and  Utt.  It  is  hereby  uiireed  (hat 
Russell  &  Co.  shall  ship  said  machinery  not 
later  than  July  15.  18^8." 

Attached  to  anrl  made  part  of  the  contract 
are  certain  proposals  from  Russell  &  Co.  to 
Buck.<itaff  and  Utt.  One  of  them  is  a  proposal 
lo  furnish  three  eighty  horse-power  boilers, fully 
described,  and  contains  this  stipulation:  ''All 
boilers  tested  to  150  pounds  hydraulic  pressure; 
workmanship  and  material  guaranteed  to  be 
first  class  ;  plans  for  setting  &)ilers  to  be  fur- 
nished without  expense  to  puichaser."  An» 
other  is  a  proposal  to  furnish  one  ri^ht  hand 
automatic  cut-off  engine,  fullv  descril)ed,  and 
contains  this  stipulation:  *'  We  guarantee  the 
above  engine  to  be  well  made,  of  first 
class  material,  and  in  operation  to  work  as 
economically  as  any  similar  engine  in  the  mar- 
ket." A  third  is  a  proposal  for  another  right 
hand  automatic  cut  off  engine,  accompanied 
by  a  similar  guaranty. 

In  the  first^count  of  the  petition  it  was  al- 
leged that  all  the  machinery  covered  by  the 
contract  was  delivered  by  the  plaintiff  to  the 
defendants  in  stnct  accordance  with  its  terms; 
that  the  defendants  were  to  pay  for  it  the  sum 
of  four  thousand  nine  hundred  and  fifty  dol* 
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lars,  ODe  tbird  In  cash  when  the  macbinery 
waB  steamed  up  ready  to  ruD,  one  third  in  six 
moDths,  and  the  remaioiDgone  third  io  twelve 
months  with  interest  at  the  rate  of  7  per 
cent  per  annum  from  the  time  of  the  erection 
of  said  machinery;  that  all  of  the  machinery 
bad  been  delivered,  was  set  up,  put  in  operation, 
and  commenced  running  on  the  9th  day  of 
October.  1888,  at  which  time  one  thiid  ot  the 
four  thousand  nine  hundred  and  fifty  dollars 
became  due;  that  another  one  third  became 
due  on  the  9th  day  of  April,  1889  ;  that  neither 
of  those  amounts  nor  any  part  thereof  have 
been  paid  by  the  defendants ;  and  that  they 
have  refused  and  neglected  to  pay  the  same  or 
any  part  thereof,  although  often  requested  so 
to  00.  The  second  count  was  for  piping  and 
other  machinery  of  the  value  of  $392.86,  and 
the  third  for  grate  bars,  of  the  value  ot  $450. 
alleged  to  have  been  sold  and  delivered  by 
Ru8.soll  &  Co.  to  the  defendants.  By  a  supple- 
mental petition  the  plaintiff  enlarged  its  claim 
ao  as  to  embrace  the  last  installment  of  the 
$4950  for  which  the  contract  stipulated. 
€1301  *At  the  trial  below  the  defendants  ob- 
jected to  the  introduction  of  any  evidence  in 
support  of  the  first  count  of  the  petition,  on  the 
ground  that  it  did  not  state  facts  sufiicient  to 
constitute  a  cause  of  action.  This  objection 
was  overruled,  and  to  that  ruling  the  defend- 
ants excepted. 

In  supfK)rt  of  this  exception  it  is  said  that  if 
it  bad  been  alleged,  or  indeed  proven,  that  the 
plaintiff  did  not  "use  fair  and  honorable  means 
to  satisfy  themselves,"  before  payment  was 
due,  that  the  machinery  was  "working  to  their 
entire  satisfaction."  or  that  the  refusal  to  ac- 
cept was  fraudulent,  still  no  action  could  have 
been  properly  maintained  for  the  sale  and  de- 
livery of  the  property,  because,  at  all  events, 
there  would  have  been  no  acceptance,  and,  in 
its  absence,  the  contract  would  have  remained 
ciecutory;  consequently,  it  is  argued,  the  only 
action  maintainable,  if  anv,  would  have  been 
one  to  recover  damages  for  fraudulently  re- 
fusing to  accept  the  machinery  and  articles 
furnished.  The  counsel  for  the  defendants  re- 
fer to  numerous  cases  which,  it  is  insisted,  sus- 
tain the  construction  of  the  contract  upon 
which  this  exception  is  founded.  It  may  be 
well  to  refer  to  some  of  those  cases. 

In  Mansfield  Mac/t,  Works  v.  Lowell,  62 
Mich.  546,  552,  which  was  a  suit  upon  a  con- 
tract with  a  village  for  the  sale  of  a  steam  en- 
gine and  attachments,  and  which  contract  pro- 
vided that  a  named  sum  should  be  paid  "when 
engine  and  hose  are  accepted,  balance  in  equal 
payments— first,  on  or  before  six  months;  sec- 
ond, on  or  before  eighteen  months,  with  inter- 
est at  six  per  cent  from  dale  of  acceptance,"  it 
was  held  that  the  contract,  fairly  construed, 
did  not  provide  for  the  payment  for  the  engine 
and  machinery  until  they  were  tried  and  ac- 
cepted; that  under  its  terms  the  property  re- 
mained in  the  vendor  until  acceptance  and  af- 
ter trial  of  it,  the  village  never  becoming  the 
owner  of  it;  and  that  tne  remedy  of  the  plain- 
tiff, if  any,  would  be  a  suit  for  a  breach  of  the 
contract  and  refusal  to  accept  on  the  part  of 
the  defendant. 

In  ZxiUaki  v.  Clark,  44  Conn.  218,  228,  26 
Am.  Rep.  446,  which  was  a  suit  for  the  price 
^leed  to  be  paid  for  a  plaster  bust  of  the  de- 
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ceased  husband  of  the  defendant — the  agree 
ment  being  *that  she  was  not  bound  to  [631 
take  it  unless  she  was  satisfied  with  it — the  ques- 
tion was  as  to  the  liability  of  the  defendant  up- 
on proof  that  the  bust  was  not  only  a  fine  piece 
of  work,  and  a  correct  copy  of  a  photograph 
furnished  by  the  defendant,  but  that  it  accu- 
rately portrayed  the  features  of  the  deceased. 
The  court  said:  "In  this  case,  the  plaintiff 
undertook  to  make  a  bust  which  should  be 
satisfactory  to  the  defendant.  The  case  shows 
that  she  was  not  satisfied  with  it.  The  plain- 
tiff has  not  yet  then  fulfilled  his  contract  It 
is  not  enough  to  say  that  she  ought  to  be  sat 
isfied  with  it,  and*  that  her  dissatisfaction  is^ 
unreasonable.  She,  and  not  the  court,  is  en- 
titled to  judge  of  that.  The  contract  was  not 
to  make  one  that  ^eouaht  to  be  satisfied  with, 
but  to  make  one  that  she  would  be  satisfiert 
with.  Nor  is  it  sufficient  to  say  that  the  bust 
was  the  very  best  thing  of  the  kind  that  possi- 
bly could  be  produced.  Such  an  article  might 
not  be  satisfactory  to  the  defendant,  while  one 
of  inferior  workmanship  might  be  entirely  sat- 
isfactory. A  contract  to  produce  a  bust  per- 
fect in  every  respect,  and  one  with  which  t!»e 
defendant  ought  to  be  satisfied,  is  one  thing; 
and  undertaking  to  make  one  with  which  she 
will  be  satisfied  is  quite  another  thing.  The 
former  can  only  be  determined  by  experts,  or 
those  whose  education  and  habits  of  life  qual- 
ify them  to  judere  of  such  matters.  The  latter 
can  only  be  determined  by  the  defendant  her 
self.  It  may  have  been  unwise  in  the  plaintiff 
to  make  such  a  contract,  but  having  made  it, 
he  is  bound  to  it." 

In  Brown  v.  Foster,  113  Mass.  136,  138,  IS 
Am.  Rep.  463.  which  was  an  action  to  recover 
the  price  of  a  suit  of  clothes  which  it  was 
agreed  should  be  satisfactory  to  the  purchaser, 
but  with  which  he  was  not  satisfied  and  for 
which  he  refused  to  pav,  the  court  said:  "If 
the  plaintiff  saw  fit  to  do  work  upon  articles 
for  the  defendant  and  to  furnish  materials 
therefor,  contracting  that  the  articles  when 
manufactured  should  be  satisfactory  to  the  de- 
fendant, he  can  recover  only  upon  the  contract 
as  it  was  made;  and  even  if  the  articles  fur- 
nished by  him  were  such  that  the  other  party 
ought  to  have  been  satisfied  with  them,  it  wa» 
yet  in  the  power  of  the  other  to  reject  them  as 
unsatisfactory.  It  is  not  for  any  one  else  to 
decide  whether  a  refusal  to  accept  is  or  is  not 
reasonable,  when  the  contract  *permits  [032^ 
the  defendant  to  decide  himself  whether  the 
articles  furnished  are  to  his  satisfaction.  Al- 
though compensation  of  the  plaintiff  for  valua- 
ble service  and  materials  may  thus  be  depend- 
ent upon  the  caprice  of  another  who  unreason- 
ably refuses  to  accept  the  articles  manufactur- 
ed, yet  he  cannot  be  relieved  from  the  contract 
into  which  he  has  voluntarily  entered." 

Among  many  other  cases  of  the  same  class 
are  Singerly  v.  Thayer,  108  Pa.  291;  Goodrich 
V.  Van  Nortwick,  43  111.  445;  McCarren  v. 
McNulty,  7  Gray,  139;  Cole  v.  Homer,  53  Mich. 
438;  Oibson  v.  Cranage,  39  Mich.  49,  83  Am. 
Rep.  351;  Krum  v.  Mersher,  116  Pa.  17;  Elli^ 
V.  Mortimer,  4  Bos.  &  P.  257. 

These  authorities  do  not  control  the  deter- 
mination of  the  present  case.  There  is  no  pro- 
vision in  the  contract  of  June  22,  1888,  which 
either  expressly  or  by  necessary  implicatioQ 
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justified  tbe  defendants  in  withholding  pay- 
ment for  the  articles  furnished  on  the  ground 
alone  that  they  were  not  satisfied  with  them. 

They  agreed  to  pay  in  cash  one  third  of  the 
ftipulated  price  when  the  machinery  was 
''steamed  up,  ready  to  run/'  the  balance  in  six 
and  twelve  months  with  interest  at  7  per 
cent  "from  time  of  erection  in  Lincoln."  If, 
after  using  fair  and  honorable  means,  before 
the  payments  became  due,  to  test  their  effi- 
ciency, the  en^nes,  boilers,  and  pumps  did 
not  work  to  their  entire  satisfaction,  then  Buck- 
staff  and  Utt  were  entitled  to  notify  Russell  & 
Co.  to  comply  with  the  contract  within  sixty 
davs,  in  default  of  which,  but  in  that  event 
only,  they  could  have  declared  the  contract 
•'paid  in  full,"  or  Russell  &  Co.  could  have 
been  required  to  pay  back  all  money  paid  to 
it,  and,  in  addition,  such  damage  as  was  de- 
dared  fair  by  competent  judges — Russell  &  Co. 
having  the  right  to  remove  the  machinery  af- 
ter paying  such  damage.  The  plniutiu  was 
entitled  to  recover  the  price  stipulated,  unless 
it  appeared  that  such  means  had  been  used, 
and  that  the  engines,  boilers,  and  pumps  were, 
in  that  way.  ascertained  not  to  work  to  the  en- 
tire satisfaction  of  the  defendants;  ilial  due  no- 
tice thereof  was  given  to  the  plaintiff;  and  that 
f>laintiff  did  not  comply  with  the  contract  with- 
n  due  time  after  receiving  such  notice.  But 
633]  these  were  matters  to  be  disclosed  *in  tbe 
defense  of  the  action,  and  need  not  have  been 
made  the  subject  of  speciOc  allegations  in  tbe 
petition.  It  was  not  necessary  to  allege  in  the 
petition  that  the  engine,  boilers,  and  pumps 
were  ascertained  by  the  defendants  to  work  to 
their  entire  satisfaction.  It  was  sufficient  to 
allege  the  delivery  of  the  articles,  and  tbe  ex- 
piration of  the  time  limited  in  the  contract  for 
tbe  payments. 

In  respect  to  the  ^aranty  of  the  plaintiff 
that  the  engines,  boilers,  and  pumps  would 
work,  and  that  the  engines  would  furnish  tbe 
stipulated  amount  of  horse  power,  and  be  as 
economical  of  fuel  and  as  durable  as  a  Corliss 
non-condensing  engine,  it  need  only  be  said 
that  those  were,  also,  matters  to  be  alleged  and 
proved  by  defendants  in  support  of  their 
counterclaim. 

For  these  reasons  we  are  of  opinion  that  the 
court  properly  overruled  the  motion  of  defend- 
ants to  exclude  all  evidence  in  support  of  the 
first  count  of  the  petition. 

8.  The  defendants  in  their  answer  deny  the 
material  allegations  of  the  petition;  and  by 
way  of  counterclaim  allege  that  on  or  about 
the  twenty-second  day  of  June,  lb88,  the  de- 
fendants, as  the  plaintiff  then  well  knew,  were 
the  owners  of  all  the  capital  stock  of  the  Lin- 
coln Paper  Manufacturing  Company,  a  corpo- 
ration duly  organized  under  the  laws  of  Ne- 
braska for  the  purpose  of  manufacturing  paper 
in  the  city  of  Lincoln  in  that  state:  and  that  on 
or  about  that  date  the  plaintiff  entered  into  the 
contract  with  the  defendants,  set  forth  in  tbe 
first  count  of  the  petition,  for  the  furnishing 
of  boilers,  engines,  and  machinery  to  generate 
and  apply  the  power  with  which  to  drive  tbe 
machinery  to  be  used  by  them  in  said  mill  for 
the  manufacture  of  wrapping  and  straw  build- 
ing board;  that  the  plaintiff  then  well  knew 
that  if  said  boilers,  engines,  and  machinery 
were  not  of  tbe  capacity  and  efficiency  specified 
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in  the  contract,  that  then  the  defects  and  in- 
efficiency of  such  machinery  would  of  nece^ 
sity  cause  the  defendants  great  injury,  cost, 
and  damage  in  and  about  their  manufacturing 
business  by  reducing  the  quantity  and  degrad- 
ing thequality  of  the  paper  to  be  manufactured 
at  their  mill  and  by  putting  them  to  great  cost 
and  expense  for  loss  of  time  and  for  laboi, 
fuel,  and  material  used,  lost,  and  expended 
above  such  as  *would  be  required  with  [634 
the  use  of  boilers,  engines,  and  machinery  of 
tbe  kind,  power,  effectiveness,  and  economy 
specified  in  the  contract;  that  tbe  defendants 
entered  into  the  contract  in  tbe  expressed  con- 
fidence, assurance,  and  belief  that  the  plaintiff 
would  furnish  for  use  in  their  mill,  boilers, 
engines,  and  machinery  of  tbe  kind,  quality, 
power,  and  description  in  the  contract  set 
forth;  yet  the  plaintiff,  in  pretended  compli- 
ance with  the  contract,  furnished  and  erected 
in  said  mill  three  boilers  of  a  capacity  not  ex- 
ceeding sixty-five  horse  power  each,  and  one 
engine  of  one  hundred  and  twenty-five,  and 
one  of  fifty  horse  power,  and  that  said  engines 
and  boilers  have  at  all  times  and  still  do  con- 
sume in  the  performance  of  the  work  of  which 
they  are  capable  not  less  than  fifty  per  cent 
more  fuel  than  would  be  consumed  in  the  per- 
formance of  the  same  work  by  a  non-condensing 
Corliss  engine;  and  that  plaintiff  furnished 
with  said  boilers  and  engines  defective  and 
insufficient  grates,  fixtures,  and  appliances 
therefor,  so  that  the  same  were  for  a  long  time 
less  capable  and  effective  than  they  would 
otherwise  have  been. 

The  defendants  further  alleged  in  their 
counterclaim  that,  at  tbe  request  of  plaintiff, 
they  allowed  it,  after  the  date  of  the  erection 
of  said  machinery,  to  consume  a  long  time  in 
the  attempt  or  pretended  attempt  to  adjust  tbe 
boilers,  engines,  and  machinery,  and  supply 
them  with  grates  and  fittings  so  that  tbe  same 
would  meet  tbe  requirements  and  descriptions 
of  the  contract,  all  of  which  attempts  or  pre- 
tended attempts  have  wholly  and  completely 
failed;  that  thereupon,  on  or  about  the  eleventti 
day  of  January,  1889,  and  the  eleventh  and 
twenty-fifth  days  of  February  of  said  year, 
they  duly  notified  the  plaintiff,  by  letters  prop- 
erly transmitted  tbrounrb  the  United  States 
mails, that  such  boilers,  engines,  and  machinery 
were  wholly  inadequate,  inefficient,  and  waste- 
ful of  fuel  as  compared  with  the  requirements 
and  descriptions  of  the  contract,  and  demanded 
of  it  to  remove  the  same  from  said  mill  and  pay 
defendants  tbe  amount  of  money,  to  wit,  $690.- 
68,  paid  by  them  to  and  for  the  use  of  plaintiff 
under  the  contract  and  tbe  damages  suffered 
by  reason  of  the  premises,  as  by  the  contract 
it  had  undertaken  to  do,  with  which  request  the 
'plaintiff  has  at  all  times  neglected,  and  [03G 
still  wholly  neglects  and  refuses  to  comply;  and 
that  by  reason  of  tbe  premises,  of  the  wasteful 
consumption  of  fuel  and  lack  of  power,  stiid 
boilers,  engines,  and  machinery,  and  the  con- 
sequent loss  of  time  and  labor  and  tbe  diminu- 
tion in  quantity  and  deterioration  in  quality  of 
the  output  of  said  mill  resulting  from  tbe  non- 
compliance by  plaintiff  with  the  contract  in 
the  respects  and  particulars  set  forth  and  in  the 
purchase  and  supplying  new  grate  bars  and 
heater  fittings  and  fixtures  for  such  boilers  and 
engines,  tbe  defendants  have  been  damaged  in 
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the  mun  of  ten  thousand  dollars.  Ao  account 
of  the  moneys  so  alleged  to  have  been  paid  was 
annexed  to  the  couDterclaim. 

The  plaintiff,  in  reply,  denies  that  the  ma- 
chinery, etc.,  furnished  by  it,  under  the  con- 
tract, were  defective,  and  charges  that  their 
inefllcicncy,  if  they  l)ecame  inetticient,  was  due 
entirely  to  the  UDskillfuI  and  incompetent 
roanagemcDt  of  the  defendants,  their  agents, 
and  servants.  While  it  denies  that  the  de- 
fendants were  the  owners  of  ''all"  the  capital 
stock  of  the  Lincoln  Paper  Manufacturing 
Company,  it  does  not  deny  that  the  machinery, 
etc..  was  purchased  to  be  used  in  the  mill  of 
that  company. 

The  defendant  Utt  was  sworn  as  a  witness 
for  the  defense,  and,  as  we  infer,  in  support  of 
the  counterclaim.  Having  stated  that  he  and 
Buckstaff,  in  April,  1888,  first  commenced  ne- 
gotiations for  the  purchase  of  the  boilers  with 
Mr.  Gi«lding8,  representing  Russell  &  Co.,  the 
following  questions  were  put,  successively,  to 
him:  1.  "What  conversation  did  vou  have 
with  him,  if  any,  about  the  purpose  for  which 
the  mncliiue  must  be  uaal  an(i  the  necessity 
for  steam  capacity  in  the  boilerst"  2.  ''You 
may  state  in  what  your  damages  consisted  and 
the'  amount  in  consequence  of  the  defective 
construction  and  the  failure  of  this  machinery 
to  perform  its  labor  and  the  labor  required  of 
it  by  the  terms  of  the  contract  from  the  time 
of  its  erection  up  to  the  first  day  of  I^larch." 
8.  "You  may  state  what  damairc  you  sus- 
taincil  in  conse(|uenco  of  the  failure  of  this 
machinery  to  do  the  work  at  the  paper  mill." 
4.  "You  may  stale  what  loss  you  suffered  in 
consequence  of  the  defeelive  construction  anti 
rt30|failure  in  the  machinery."  *5.  "In  what 
particular  did  you  and  the  defendant  Buckstaff 
sustain  loss  by  reason  of  the  defects  in  the 
oonstructiou  and  ihe  failure  of  this  machin- 
ery?" 

Each  of  these  questions  'were  objected  to 
upon  the  eround  that  it  was  incompetent,  ir- 
relevant, and  immaterial.  No  one  of  them  ^  as 
objected  to  upon  the  ground  that  it  was  a  lead- 
ing question. 

In  the  case  of  Sliaiier  v.  Alterton,  anUp.  286, 
Jtist  decided,  it  was  held  to  be  the  settled  con- 
struction of  the  21st  rule  of  this  court  that  an 
assignment  of  error,  based  upon  the  exclusion 
of  an  answer  to  a  particular  question  in  the 
dei>t,iiition  of  a  witness,  would  be  disregarded 
here,  unless  the  record  sets  forth  the  answer 
or  its  full  substance.  North tcestern  U.  Packet 
Co.  V.  Cloyiph,  87  U.  8.  20  Wall.  528,  542. 
[22:  406,  409]  ;  Florida  R  Co,  v.  Smith,  88  Q. 
8.  21  Wall.  255.  262  [22:  513.  514]  ;  Thompson 
V.  FirH  Nat,  Hank  of  Toledo,  111  U.  S.  529, 
535.  536  [28:  507,  509].  Our  rule,  thus  con- 
strued, is  one  to  which  parties  can  easily 
conform.  Having  access  to  the  deposition  con- 
taining the  answer  of  the  witness  to  the  inter- 
rogatory, parlies,  as  well  as  the  trial  court,  are 
informed  of  the  precise  nature  of  the  evidence 
offered.  The  requirement  that  an  assiprnment 
of  error,  based  upon  the  admission  or  rejec- 
tion of  evidence,  must,  in  the  case  of  a  deposi- 
tion, excluded  in  whole  or  in  part,  state  the 
full  substance  of  the  evidence  so  admitted  or 
rejected,  means  that  the  record  must  show,  in 
appropriate  form,  the  nature  of  such  evidence, 
io  order  that  this  court  may  determine  whether 
or  not  error  has  beea  committed  to  the  preju- 
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dice  of  the  party  bringing  the  case  here  for  re- 
view. 

But  this  rule  does  not  apply  where  the  wit- 
ness testifies  in  person,  and  where  the  question 
propounded  to  him  is  n(  t  only  proper  in  form, 
but  is  so  framed  as  to  clearly  admit  of  an  an- 
swer favorable  to  the  claim  or  defense  of  the 
party  producing  him.  It  might  be  very  incon- 
venient in  practice  if  a  partv,  in  order  to  take 
advantage  of  the  rulings  of  the  trial  court  in 
not  allowing  questions,  proper  in  form  and 
manifestly  relevant  to  the  issues,  were  re- 
quired to  accompany  each  question  with  a 
statement  of  the  facta  expected  to  be  estab- 
lished by  the  answer  to  the  particular  question 
propounded.  Be.<tidos,  and  this  is  a  considera- 
tion of  some  weitrht,  such  a  statement,  in  op<>n 
*court,  and  in  the  presence  of  the  wit-  [637 
ness,  would  often  be  the  means  of  leading  or  in- 
structing him  as  to  the  answer  desired  by  the 
party  calling  him.  If  the  question  is  in  proper 
form  and  clearly  admits  of  an  answer  relevant 
to  the  issues  and  favorable  to  the  party  on 
whose  side  the  witness  is  called,  it  will  be  er- 
ror to  exclude  it.  Of  course,  the  court,  in  its 
discretion,  or  on  motion,  may  require  the 
party,  in  whose  l)ehalf  the  que*«tion  is  put.  to 
state  the  facts  pioposed  to  be  proved  by  the 
answer.  But  if  that  be  not  done,  the  rejection 
of  the  answer  will  be  deemed  error  or  not,  ac- 
cording as  thequestion,  u^wn  its  face,  if  proper 
in  form,  may  or  may  not  clearly  admit  of  an 
answer  favorable  to  the  party  in  whose  behalf 
It  is  propounded. 

Tested  by  these  views,  the'court  below  erred 
In  not  permittinir  the  defendant  Utt  to  answer 
the  above  questions.  Each  one  of  them  was 
relevant  to  the  counter  claim,  and  each  admit- 
ted of  an  answer  that  tended  to  support  it. 

After  the  court  below  refused  to  allow  the 
defendant  Utt  to  answer  the  above  questions, 
he  was  asked:  "You  may  state  in  what  man- 
mer  your  industry  was  affected  by  the  failure 
of  this  mn(!hinery."  The  witness  answered: 
"When  our  mill  was  erected  we  made  con- 
tracts-with  different  parties  to  put  in  certain 
machinery.  In  cutting  straw  there  is  a  larize 
amount  of  steam  required.  We  purcha^^ed 
from  Neill  patent  boilers  at  an  expense  of  five 
thousand  dollars,  to  l)e  cooked  with  steam  com- 
ing from  the  Iwilers.  That  was  the  proper 
way  to  do  it.  A  lack  of  steam  in  the  plant 
that  we  purchased  made  it  impossible  for  us  to 
cook  this  straw  in  these  Iwilers,  so  after  trying 
six  or  eight  weeks  to  do  this  with  this  steam 
and  succeeding  very  poorly  we  took  steam 
from  the  esca|)e  system  that  we  had  made  in 
connection  with  the  big  engine,  and  since  that 
time  we  have  been  using  that  steam,  but  it 
does  not  cook  the  straw  well  because  the  water 
condenses  in  these  globe  bleachers  and  has  to 
be  let  out.  and  with  them  the  liquor  passes 
out  that  the  straw  is  cooked  io,  and  it  makes 
an  uneven  cooking  of  the  straw;  it  is  not  uni- 
form. The  straw  is  frequently  tough,  so  that 
we  take  it  over  to  the  grinding  machine,  where 
it  is  ground  up.  Instead  of  grinding  it  up  in 
two  hours  ana  a  *half  to  three  hours.  [038 
it  takes  from  four  to  four  and  a  half  to  get  It  in 
proper  shape." 

To  this  question  the  plaintiff  objected,  and 
moved  to  strike  out  the  answer  as  incompetent 
and  irrelevant.  The  objection  and  motion 
were  sustained  by  the  court,  and  the  defend- 
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ants  excepted.  As  we  are  informed  by  the 
bill  of  ezceptioDS  what  were  the  facts  intended 
to  be  elicited  by  the  question  and  which,  after 
being  detailed,  were  excluded  from  the  jury, 
it  is  competent  for  this  court  to  inquire  wheth- 
er those  facts  were  competent  under  the  issues 
in  the  case,  and  whether  the  defendants  were 
prejudiced  by  their  exclusion  from  the  jury. 
But,  as  the  judgment  below  must  be  reversed 
for  the  errors  already  stated,  we  deem  it 
unnecessary  at  this  tiniie  to  express  any  opin- 
ion as  to  the  competency  of  this  evidence. 
We  adopt  this  course  because  it  is  not  entirely 
clear  that  the  matters  referred  to  by  the  de- 
fendant Utt  in  his  answer  to  this  question  had 
any  connection,  in  fact,  with  the  counterclaim, 
or  thai  they  referred  to  any  defects  in  the  ma- 
chinery covered  by  the  written  guaranty  of 
Rus-sell  &  Co.  This  diflSculiy  may  be  removed 
at  the  next  trial  of  the  case. 

In  the  brief  of  counsel  for  Russell  &  Co 
there  is  some  discussion  as  to  the  measure  of 
damages,  in  the  event  it  was  found  that  the 
defendants  were  entitled  to  recover  upon  their 
counterclaim.  No  question  of  that  kind 
arises  upon  this  writ  of  error.  The  only  ques- 
tions now  presented  for  determination  are 
those  to  which  we  have  referred. 

For  the  error  indicated  in  t/iis  opinion,  the 
judgment  must  be  reversed  and  tJie  eavse  re- 
manded for  a  new  trial.    Judgment  retefsed. 


639]  ♦GEORGE  W.  BRYAN  et  al.. 

Pfffs,  in  Err,, 

«. 

THE  BOARD  OP  EDUCATION  of  the 
Kentucky  Annual  Conference  of  the  Meth- 
odist Episcopal  Church,  South,  bt  al. 

(See  S.  a  Beporter*8  ed.  6394)58.) 

Kentucky  Westepan  College — remowU  of  same 

to  Winchester. 

1.  There  exists  no  contract^,  or  undertaking,  ez- 
preas  or  implied,  that  the  Institute,  commonly 
known  as  the  Kentucky  Wesleyan  College,  shall 
remain  at  Millereburg,  Kentucky,  permanently, 
or  any  longer  than  its  useful  and  successful 
operation  requires. 

t.  The  decree  of  the  state  court  dlsmissingr  the  suit 
brought  to  restrain  the  removal  of  the  Institute, 
known  as  the  Kentucky  Wesleyan  Collei^e  from 
Miliersburg  'to  Winchester,  Kentucky,  does  not 
give  effect  to  a  law  of  Kentucky  which  is  repug- 

L  naot  to  the  Constitution  of  the  United  States. 

[No.  184.] 
Argued  and  Submitted  Dee,  6, 189S,    Decided 

Feb,  6,  1894. 

IN  ERROR  to  the  Court  of  Appeals  of  Ken- 
tucky,  to  review  a  decree  of  that  court. 


affirming  the  decree  of  the  Circuit  Court  of 
Bourl)on  County,  Kentucky,  dismissing  a  suit 
in  equity,  brought  by  Gkorse  W.  Bryan,  et  al,, 
on  behalf  of  themselves  and  other  shareholders 
of  the  Board  of  Education  of  the  Kentucky 
Annual  Conference  of  the  Methodist  Episcopal 
Church,  South,  and  of  the  Miilersburg  Male 
and  Female  Collegiate  Institute  against  the 
Board  of  Education  of  the  Kentucky  Annual 
Conference  of  the  Methodist  Episcopal  Church, 
South,  et  al,,  to  obtain  a  decree  perpetually 
restraining  the  defendants  from  selling  or  dis- 
posing of  certain  lands  and  buildings  of  said 
Institute,  commonly  known  as  The  Kentucky 
Wesleyan  College,  located  at  Millersburg, 
Kentucky,  or  from  removing  that  college,  its 
capital  or  property  from  that  place  to  Winches- 
ter, Kentucky,  or  from  using  the  capital  or 
fund  of  the  Institute  for  any  purpose,  or  at  any 
place,  except  in  its  conduct  ana  management 
at  Millersburg.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Thomas  T.  Hariris,  for  plaintiffs  In 
error: 

The  defendants  in  error  did  not  acquire  ab- 
solute title  to  the  college,  grounds  and  endow- 
ment fund,  by  prescription  or  adverse  posses- 
sion. 

Adverse  possession,  for  the  purpose  of  ft 
hostile  claim,  is  entirely  different  from  exclu- 
sive possession  amicably  obtained  by  trustees 
who  take  a  necessary  possession  in  order  to 
discharge  their  duties. 

Sedgwick  &  W.  Trial  of  Title  to  Land, 
?§  750.  761;  Catlin  v.  Decker,  88  Conn.  262; 
2  Perry,  Tr.  ?^  745,  863,  864. 

The  possession  of  *he  trustee,  although  the 
title  is  in  his  individual  name,  is  nevertheless 
the  possession  of  the  beneficiaries  or  cestui  que 
trusts,  until  unequivocally  and  openly  re- 
nounced by  the  trustee. 

ButUr  V.  Latcson,  72  Mo.  227;  Norris  App. 
71  Pa.  106;  Pasehall  ▼.  Hinderer,  28  Ohio  St. 
568. 

The  court  will  not  countenance  the  alleged 
adverse  claim  of  defendants  in  error  under  the 
circumstances  of  this  case  (2  Perry.  Tr.  §  733) 
but  will  treat  it  as  a  violation  of  the  trust. 

There  was  a  contract  valid  and  binding  be- 
tween the  donors  and  founders  of  the  college 
and  the  conference  and  its  board  of  education 
as  trustees  of  the  college  to  establish  and  main- 
tain it  at  Millersburg,  Ky. 

Hascall  ▼.  Madison  University,  8  Barb.  184; 
Chambers  v.  Baptist  Education  Society,  1  B. 
Mon.  221;  Louisville  v.  University  cf  Louis- 
ville, 15  B.  Mon.  660;  State  v.  Adams,  44  Mo. 
680:  Allen  v.  MeKean,  1  Sumn.  298. 

The  persons  who  make  the  first  gifts  and  do- 
nations to  the  revenue  of  a  college,  to  be  used 
to  build  the  college  and  endow  it,  are  the 
foundatio  perjieiens  or  perficient  founder,  or 


N(rrm.—As  to  contracts;  their  interpretation  and 
wlfdtty,  see  note  to  Bell  v.  firuen,  11: 89. 

As  to  stated  sum  in  contract;  whether  penalty  or 
liquidated  damages,  see  note  to  Tayloe  v.  Sandi- 
ford,6:  884. 

As  to  eontrcuts;  performance;  when  excused  by 
nonperformance  of  other  party  or  his  prevention  of 
performance,  see  note  to  United  States  v.  Peck, 
10:46. 

As  to  iuriatftetfon  in  the  United  Stales  Supreme 


Court,  where  Federal  question  arises,  or  where  are 
draum  in  questioti  statutes,  trealys  or  Constiluiiont 
see  notes  to  Martin  v.  Hunter,  4:  97;  Matthews  v. 
Zane,  2:  654,  and  Williams  v.  Norris,  0:  571. 

As  to  jurisdiction  of  United  States  Supreme  Court 
to  declare  state  law  void  as  in  eonflici  with  state  con* 
stitution,to  revise  decrees  of  state  courts  as  to  eonstruC' 
turn  of  state  laws,  wee  note  to  Hart  v.  Lamphlre, 
7:  679,  and  to  Ck>nimeroial  Bank  of  Cincinnati  v. 
Buckinffham,  12:  160. 
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original  founder  of  the  college;  and  the  pri- 
▼ate  individual  wbo  is  a  party  to  the  contract  of 
donation,  or  a  representative  of  such  party  or 
interested  in  the  same,  or  in  the  uses  to  which 
the  fund  was  directed  to  be  applied,  can  pros- 
erute  a  bill  to  prevent  the  perversion  of  the 
funds  from  the  object  of  the  founders,  or  the 
breach  of  the  contract  annexed  to  and  coupled 
with  their  donations  as  a  part  thereof. 

Anirell  &  Ames,  Corp.  (8d  ed.)  chap.  19;  2 
Kent,"  Com.  800,  80S;  Dartmouth  CdUge  t. 
Woodward,  17  U.  8.  4  Wheat.  618  (4:  629);  Al- 
Um  V.  MeKean,  1  Sumn.  800:  Phtltips  ▼.  Bury, 
2  T.  R.  848;  Murdoek't  App.  7  Pirk.  822. 

Any  statute  making  a  substantial  change  in 
the  charter  in  the  mode  of  expending  the 
funds,  or  in  the  objects  of  the  cbaritv  impairs 
the  obligation  of  the  contract,  and  is  forbidden 
by  the  Constitution  of  the  United  States. 

Sage  ▼.  DiUard,  15  B.  Hon.  856,  859.  861, 
862,  868;  HnBcall  ▼.  Madi9on  Uniternty^  8 
Barb.  184:  Harvard  CoUefje  v.  Society  for  Fro- 
nufHng  TheolofiifM  Kdvcation,  8  Gray,  280; 
Perry,  Tr.  §§  733,  7^5,  742;  Ky.  Gen.  Stat. 
chHO.  13,  (Charitable  Usas. 

Any  stockholder  or  donor  in  or  to  the  en- 
<h»wmrnt  fund,  or  for  the  erection  of  a  college, 
uo  matter  bow  small  bis  interest,  may  appeal 
to  equity  to  prevent  the  perversion  of  the  funds 
from  the  object  of  the  donors,  or  the  violation 
of  the  contract  embraced  in  the  charter  of  the 
college. 

Kean  ▼.  Johnton,  9  N.  J.  Eq.  409;  High, 


iDl  S§  1203,  1204. 
The 


acts  of  1860  and  1861  are  unconstitu- 
tional. 

Oooley ,  Const .  Li  m .  111. 

Whilst  privileges  and  franchises  granted 
may  be  changed  or  repealed,  no  amendment 
or  repeal  shall  impair  other  rights  previously 
vested. 

Covington  v.  Covington  dk  C,  Bridge  Co,  10 
Bush,  76. 

A  Icjcislative  power  cannot,  through  amend- 
ment, compel  the  donees  of  the  power  under 
the  charter  to  abandon  its  contract  rights  or 
surrender  its  property  or  the  enjoyment  there- 
of to  others. 

Cumberland  dk  0.  R.  Co,  v.  Barren  County 
a.  10  Bush,  609;  Cumberland  db  0,  R,  Co,  ▼. 
WoMhington  County  Ct.  10  Bush,  587. 

The  courts  will  apply  a  new  statute  only  to 
future  cases  when  it  can  possibly  be  done. 

Cumberland  dk  0.  R.  Co,  v.  Washington 
County  Ct.  tupra;  Potter's  Dwarr.  Stat.  162; 
Cooley,  Const.  Lim.  870. 

The  court  will  not  attempt  to  so  apply  it  to 
rights  and  privileges  vested  prior  to  its  passage. 

Com,  V.  Frankfort,  13  Bush,  189. 

By  the  common  law  a  franchise  was  said  to 
be  a  branch  of  the  king's  prerogative  in  the 
bands  of  a  subject 

2  Bl.  Com.  87. 

Id  America  it  is  understood  to  be  a  particu- 
lar privilege  confeiTcd  by  grant  from  govern- 
ment and  vested  in  individuals. 

8  Kent,  Com.  458;  Bouvier,  Law  Diet.  611; 
People  V.  IJtica  Int.  Co.  15  Johns.  887,  8  Am. 
Dec.  248;  Bank  of  Augusta  v.  Earle,  88  U.  B. 
18  Pet.  595  (10:  811);  Sage  ▼.  Dillard,  15  B. 
Hon.  855;  St.  Mary's  Church  Case,  7  Serg.  & 
R562. 

T^e  ivpemJ  of  the  Act  of  1858  by  the  Act  of 


1860,  and  the  substitution  of  new  trustees  for 
those  created  by  the  Act  of  lt^8,  was  uncon- 
stitutional, unless  the  donors  assented  thereto. 

Fry  V.  Lexington  dk  B.  S.  H.  Co,  2  Met  (Ky.) 
822;  Cooley,  Const  Lim.  114,  150. 

Messrs,  u,  L.  Thornton,  J.  M.  Wilson. 
and  S.  SJieUabarger,  for  defendants  in  error. 

This  court  has  no  jurisdiction  to  entertain 
the  present  writ  of  error. 

San  Francisco  v.  ItseU,  188  U.  S.  65  (88: 570). 

The  acts  of  the  legislature  involved  in  thia 
case  have  no  relation  to,  nor  do  they,  in  any 
way  afTect  any  contract  rights  of  the  com- 
plainants. 

Neui  Orleans  Water  Works  Co.  v.  Louisana 
Sugar  Bef,  Co,  125  U.  S.  18  (81:  607). 

Even  if  the  court  should  reach  the  conclu- 
sion that  such  acts  were  unauthorized,  still  the 
judgment  of  the  court  below  must  be  sus- 
tained, because  wholly  independent  of  the 
Federal  question  here  presented,  the  judgment 
of  the  state  court  is  right,  and  in  such  case  will 
not  be  disturbed  by  this  court. 

Murdock  V.  Memphis,  87  U.  S.  20  Wall.  590. 
636  (22:  429.  444);  Hale  v.  Akers,  132  U.  S.  564 
(33:  446.) 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  plaintiffs  in  error,  suing  on  behalf  of 
themselves  and  other  shareholders  of  the  Board 
of  Education  of  the  Kentucky  Annual  Confer- 
ence of  the  iVlethodist  Episcopal  Church.  South, 
and  of  the  Miller>burg  Male  and  Female  Col- 
legiate Institute,  brought  this  suit  in  equity  in 
the  Circuit  Court  of  Bourbon  County,  Ken- 
tucky, against  the  Board  of  Education  of  the 
Kentucky  Annual  Conference  of  the  Methodist 
Episcopal  Church.  South,  and  others,  to  obtain 
a  decree  perpetually  restraining  the  defendants 
from  selling  or  disposing  of  certain  lands  and 
buildings  of  the  above  named  institute,  com- 
monly known  as  the  Kentucky  Wcslcyan  Col- 
lege, located  at  Millersburg,  Kentucky,  or 
from  removing  that  college,  its  capital  or 
property,  from  that  place  to  Winchester  in  the 
same  *common wealth,  or  from  using  the[640 
capital  or  fund  of  the  institute  for  any  purpose 
or  at  any  place,  except  in  its  conduct  and 
management  at  Millersburg. 

Upon  final  hearing  the  bill  was  dismissed, 
and  that  decree  was  affirmed  by  the  court  of 
appeals  of  Ken  tuck  v,  the  highest  court  of  tLe 
commonwealth.  The  present  writ  of  error 
questions  the  correctness  of  the  decree  of 
affirmance  upon  the  ground,  among  others, 
that  it  gives  effect  to  legislative  enactments 
which,  it  is  alleged,  impair  the  obligation  of  a 
contract,  in  which  the  plaintiffs  and  those  in 
whose  behalf  thejr  sue  have  an  interest,  for  the 
permanent  location  and  maintenance  of  the 
college  at  Millersburg. 

The  facts  relating  to  the  alleged  contract, 
and  to  the  Federal  question  sugfsested  by  the 
legislation  referred  to,  will  sufficiently  appear 
in  the  following  statement: 

At  a  meeting  of  the  citizens  of  Millersburg, 
held  on  the  4th  day  of  January,  1858,  these 
resolutions  were  adopted: 

''Whereas  it  is  proposed  to  purchase  ground 
and  erect  buildings  for  an  institution  of  learn- 
ing and  boarding  house,  the  whole  to  cost 
about  iifteeo  thousand  dollars;  and  whereas  it 
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is  believed  to  be  indispensable  to  tbe  success 
of  educational  enterprises  that  they  may  be 
under  the  tupervision  of  some  denomination: 
Therefore, 

'*Be9olted,  That  we  promise  and  pledi^e  our- 
selves for  the  amount  subscribed  to  secure  a 
male  and  female  colle^ate  institute  in  Millers 
buri;  or  its  immediate  viciniiy,  on  the  follow 
ing  basis,  to  wit:  1,  that  it  be  an  Institute  for 
tbe  Covington  district,  Kentuclsy  Conference, 
and  be  under  the  control  of  tbe  Methodist 
Episcopal  Church,  South;  2,  the  trustees  and 
building  committee  be  appointed  by  tbe  Quar 
terly  Conference  of  the  Millersburg  station,  the 
former  to  be  subject  to  the  approval  of  tbe 
Kentucky  conference;  8.  it  shall  be  upon  the 
Joint  stock  plan,  the  shares  to  be  $25  each,  and 
to  be  subject  to  side  or  transfer,  but  not  to 
bear  interest;  4,  in  case  the  said  church  fail  to 
sustain  the  Institute,  and  it  shall  from  any 
cause  be  discontinued,  then  the  property  is  to 
revert  to  the  stockholders  pro  rata;  5,  tbe  stock 
subscribed  shall  be  paid  to  tbe  building  com- 
041  Jmittee  on  the  lollowiDg  terms:  one  *third 
when  tbe  buildings  are  put  under  contract,  one 
third  when  they  are  covered  in  and  floors  laid, 
and  one  third  six  months  thereafter." 

For  the  purpose  of  accomplishing  these  ob- 
iects,  tbe  Millersbur/^  Male  and  Fema'e  Col- 
legiate Institute  was  incorporated  by  an  act  of 
the  legislature  of  Kentucky,  approviHi  Febru- 
ary 16th,  1858,  the  preamble  of  which  recited 
that  "divers  citizens  in  and  near  the  town  of 
Millersburg,  in  tbe  county  of  Bourbon,  have 
subscribed  a  considerable  sum  of  money  for  the 
purpose  of  erecting  in  or  near  said  town  a  sem- 
inary of  learning,  to  be  under  the  control  and 
supervision  of  the  Kentucky  Annual  Confer- 
ence of  the  Methodist  Episcopal  Church, 
6outh,  to  the  extent  hereinafter  provided." 
The  act  made  certain  trustees  and  their  suc- 
cessors in  office  capable  of  purchasing  and 
holding  any  lands,  tenements,  goods,  chattels, 
and  money,  not  exceeding  $50,000  in  value, 
that  should  be  purchased,  granted,  or  devised 
to  tbe  use  of  the  institution.  It  was  provided 
that  the  trustees  might  receive  additional  sub- 
sen  pi  ions  and  donations  in  aid  of  the  seminary, 
and  should  be  selected,  from  time  to  time,  by 
the  Kentucky  Annual  Conference  of  the  Meth- 
odist Episcopal  Church,  South,  upon  the  nom- 
ination of  tbe  Millersburg  station  of  that 
church.  Tbe  4th  section  of  the  act  is  as  fol- 
lows: ''All  persons  who  shall  sub5>(:ribe 
twenty-fivedollarsorraore  in  aid  of  said  Insti- 
tute shall  be  deemed  stockholders  therein,  said 
sum  to  constitute  a  share.  And  if  the  said 
Methodist  Church  shall  ever  relinquish  or  sur- 
render, or  cease  to  exercise  a  control  over  said 
Institute,  then,  and  in  that  case,  its  control 
and  management  shall  revert  to  and  vest  In 
•aid  st(K;kholders,  who  may,  at  a  meeting  for 
that  purpose  called,  proceed  to  elect  a  board  of 
trustees;  and  if  said  corporation  shall  cease  to 
exist,  or  be  dissolved,  or  its  charter  surrendered 
or  regaled,  all  its  property  of  every  kind  or 
description  shall  vest  in  said  stockholders." 

This  act,  it  was  declared,  should  take  effect 
from  its  passage,  "but  the  legislature  reserves 
the  rii^ht  to  amend  or  repeal  the  same." 

At  tbe  meeting  of  the  Kentucky  Annual  Con- 
642]ference.  held  *in  Millersburg,  in  Septem- 
ber, 1858,  the  trustees  of  the  Institute  presented 
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a  memorial,  stating  that  it  bad  secured  a  char- 
ter for  a  collegiate  institute  to  be  held  and  coo- 
trollcd,  as  in  its  charter  provided,  by  that 
Conference;  had  obtained  a  subscription  of 
$7500:  and  had  purchased  a  suitable  piece  of 
land,  and  taken  steps  to  have  all  necessary 
buildings  erected  on  it.  The  Conference  hav- 
ing been  asked  to  accept  the  subscription, 
grounds,  etc.,  upon  the  terms  set  forth  in  the 
charter  of  the  Institute,  the  memorial  was 
referred  to  a  committee,  which  reported  ai 
follows:  *'l,  that  we  accept  the  Institute  up- 
on the  terms  set  forth  in  the  charter;  2,  that 
we  request  tbe  presiding  bishop  to  appoint  tbe 
preacher  of  Millersburg  station  agent  to  raise 
the  sum  of  $10,000  for  our  educational  fund; 
8,  that  tbe  sum  of  $10,000,  when  secured,  be 
subscribed  as  tbe  stock  of  this  Conference  in 
the  Institute;  4,  that  we,  tbe  members  of  this 
Conference,  being  deeply  impressed  with  tbe 
sense  of  our  educational  necessities,  do  hereby 
pledge  ourselves  personallv  to  tne  support  of 
this  institution,  and  we  will  afford  every  facil- 
ity in  our  power  to  the  agent  in  raising  the 
above  $10,000." 

Tbe  Conference  approved  the  report  of  the 
committee.  But  having  expressed  its  belief 
that  harmony  of  action  in  that  body  would 
be  secured  if  tbe  charter  of  the  Institute  were 
amended  so  as  to  make  it  exclusively  a  male 
school,  with  college  privileges,  a  meeting  of 
the  stockholders  and  friends  of  tbe  Institute  was 
held,  at  which  it  was  resolved:  "  1,  that  we, 
as  stockholders  in  the  Institute,  will  unite  in 
application  to  the  legislature  to  so  amend  tbe 
charter  as  to  make  it  a  first  class  male  college; 
2,  that  we  will  raise  our  subscription  to 
$10,000,  and  that  we  will  use  our  best  efforts 
to  advance  and  sustain  the  enterprise,  upon  the 
condition  that  the  Kentucky  Annual  Confer- 
ence of  the  Methodist  Episcopal  Church, South, 
will  api>oint  a  special  agent  to  raise  an  addi- 
tional sum  of  $10,000;  and  further,  that  said 
Conference,  in  good  faith,  pledged  itself  to  aid 
in  the  erection  of  suitable  buildings,  and  to  take 
the  proper  steps  to  endow  the  college  as  soon 
as  practicable."  These  proceedings  were  ap- 
proved by  the  Conference. 

On  the  30tb  day  of  September,  185S,  at  a 
meeting  in  Jjexington,  'Kentucky,  of  t.he[H43 
Board  of  Education,  which  had  been  consti- 
tuted by  the  Conference  at  its  meeting  in  Mil- 
lersburg, but  had  not  then  become  incorporated, 
it  was  resolved:  '*1,  that  we  believe  that  $200,- 
000  will  be  ultimately  required  to  establish  and 
sustain  iu  the  best  manner  a  first  class  college, 
and  that  we  proceed  at  once  to  raise  one  half 
of  that  amount;  2,  that  no  part  of  the  capital 
raised  for  tbe  educational  fund  shall  ever  be 
appropiated  to  the  payment  of  the  salaries  of 
the  professors  and  other  teachers,  or  for  any 
contingent  expenses  whatever,  and  that  only 
$10,000  of  that  fund,  as  already  pledged  by  the 
Conference,  shall  be  appropriated  toward  the 
erection  of  the  college  buildings:  3  that  no 
part  of  tbe  proceeds  of  tbe  capital  shall  be  used 
for  any  purpose  whatever  until,  in  the  judg- 
ment of  the  Board  of  Education  and  the  trus- 
tees of  the  college,  it  is  annually  sufficient  to 
support  three  professors;  4,  that  we  issue  schol- 
arships of  tbe  value  of  $500  each,  to  be  perpet- 
ual and  transferable,  and  to  entitle  the  bolder 
to  tuition  in  either  the  preparatory  department 


648-646 


8UPREMB  COUBT  OF  THB  UNITED  STATBB. 


Oct.  Tkbm^ 


or  the  college  proper,  in  any  studies  necessary 
to  graduatioD*.  5»  that  we  issue  scholarships  of 
the  value  of  $100  each,  to  terminate  in  fifty  years 
from  the  time  of  the  openiog  of  the  college,  not 
to  be  transferable,  aud  to  entitle  the  holder  to 
tuition  only  in  the  college  proper,  and  in  such 
studies  only  as  may  be  necessary  to  gradua- 
tion— in  other  respects,  they  are  to  be  similar 
to  the  scholarships  of  Asbury  University,  of 
Oreencastle,  Indiana;  6,  that  we  issue  scholar- 
ships to  the  value  of  $50  each,  entitling  the 
bolder  to  five  years'  tuition  at  any  time  within 
flftv  years  from  the  time  of  the  openioe  of  the 
college,  in  any  of  the  classes  of  the  college,  in 
the  studies  necessary  to  graduation,  but  not  to 
be  transferable;  7,  that  if  the  original  stock- 
holders of  the  Millersburg  Male  and  Female 
Collegiate  Institute  will  raise  in  Bourbon 
county,  and  in  that  portion  of  Nicholas  Coun- 
ty lying  in  the  vicinity  of  Millersburg,  $10,000 
in  addition  to  the  |10,000  pledged  by  them,  the 
entire  amount  of  $20,000  thus  raised  to  be  in- 
Tested  in  the  erection  of  the  buildings,  we  will 
Issue  scholarships  for  the  said  $20,000  on  the 
same  terms  as  to  others,  provided  that  their 
amount  of  stock  in  that  case  be  surrendered, 
in  lieu  of  said  issue  of  scholarships,  to  the 
<S44]  ^Kentucky  Annual  Conference  of  the 
Methodist  Episcopal  Church,  South,  to  be  held 
by  said  conference  as  part  of  the  educational 
fund;  8,  that  the  treasurer  of  the  educational 
fund  be  instructed  to  pay  over  moneys  coming 
into  his  hands,  as  thev  may  be  needed,  as  soon 
as  the  $10,000,  already  pledged  by  the  stock- 
holders, shall  have  been  secured,  provided  that 
he  shall,  in  so  doing,  be  governed  by  the  action 
of  the  Conference  and  the  other  part  of  these 
proceedings;  9,  that  any  individual  who  shall 
endow  a  professorship  shall  have  the  privilege 
of  naming  it." 

The  above  proposition  was  acceded  to  by 
stockholders  at  a  meeting  held  in  October, 
1858,  to  consider  the  subject,  and  scholarships 
were  issued  to  those  making  subscriptions  or 
donations.  A  certificate  of  perpetual  scholar- 
ship recited  that  the  person  to  whom  it  was 
issued  had,  by  payment  of  the  sum  therein 
named  '*  to  the  treasurer  of  the  Educational 
Fund  of  the  Kentucky  Annual  Conference  of 
the  Methodist  Episcopal  Church,  South,  pur- 
chased" the  same  *'  in  the  college  or  university 
to  be  established  by  said  conference  at  Millers- 
burg, Kentucky,"  under  certain  specified  lim- 
itations. The  certificate  of  a  fifty  year  schol- 
arship contained  similar  recitals,  accompanied 
by  numerous  conditions,  that  need  not  be  here 
repeated.  The  notes  executed  bvthe  scholar- 
ships  were  in  the    following    form:  "$500. 

Bourbon    County.   Kentucky,  ,  18 — . 

year  after  date  1  promise  to  pav  to  the  or- 
der of  ,  treasurer  of  the  Educational 

Fund  of  the  Kentucky  Annual  Conference  of 
the  Methodist  Episcopal  Church,  South,  five 

hundred  dollars,  this  bein^  the note  in 

payment  for  a  scholarship  m  the  college  or  uni- 
yersity  to  be  established  by  said  Conference." 
Some  of  the  notes  had  in  them  these  words: 
'*Id  the  college  or  university  now  established 
by  said  conference."  Upon  delivery  by  donors 
of  subscribers  of  their  notes,  the  agent  execut- 
ed a  receipt  in  the  following  form:  "Re- 
ceived of  (William  M.  Miller),  five  hundred 
dollars  ($500)  and  his  note  for  five  hundred 
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dollars  ($500)  payable  in  one  year  from  the 

day  of .  18 — ,  to ,  treasurer  of  the 

Educational  Fund  of  the  Kentucky  Annual 
Conference  of  the  Methodist  Episcopal  Church, 
South,  which,  when  paid,  *will  entitle  [645 
him  to  two  perpetual  scholarships  in  the  col- 
lege or  university  established  by  said  Confer- 
ence.     County,  Kentucky, ,  18—." 

While  certificates  of  scholarships  were  being 
issued,  the  buildings  were  in  process  of  erec- 
tion at  Millersburg,  and  by  November  23, 1850. 
nearly  $60,000  bad  been  donated  in  cash  and 
notes,  of  which  about  $20,000  had  been  ex- 
pended on  the  buildings,  leaving  only  a  small 
sum  to  be  applied  for  their  completion. 

On  the  12th  of  January,  1860,  the  legislature 
of  Kentucky  passed  an  act  entitled  '*'*2ln  act 
to  incorporate  tJie  Board  of  Education  of  the 
Kentucky  Annual  Conference  of  the  Methodist 
Episcopal  Church,  South,**  the  preamble  recit- 
ing that  "the  Kentucky  Conference  of  the 
Methodist  Episcopal  Church,  South,  have  re- 
solved to  form  an  Educational  Fund  and  estab- 
lish a  college  for  the  promotion  of  literature, 
science,  morality,  and  religion  within  the  lim- 
its of  said  Conference;  and  having,  in  fact,  se- 
cured the  sum  of  fifty-seven  thousand  dollars 
in  cash  and  in  good  and  reliable  notes,  and  lo- 
cated an  institution  at  Millersburg,  Bourbon 
county,  which  is  now  ready  for  occupany; 
now,  m  order  to  give  full  and  complete  legal 
effect  thereto,  etc.  This  act  authorized  the 
Board  to  make  by-laws  and  ordinances  for  the 
proper  conduct  and  government  of  the  college, 
to  elect  its  president  and  faculty,  to  establish, 
change,  or  abolish,  professorships  as  the  exig- 
encies of  the  college  might  require,  and  to  per- 
form all  acts,  not  inconsistent  with  the  consti- 
tution or  statutes  of  the  state,  that  were  neces- 
sary or  expedient  in  sustaining  the  Educational 
Fund  of  the  Conference  and  for  the  proper  con- 
duct of  the  college.  The  board  was  required 
to  meet  at  the  time  of  the  commencement  of 
the  college  at  Millersburg,  and  at  such  other 
times  as  it  might  determine.  The  money  paid 
into  the  hands  of  the  treasurer,  as  the  Educa- 
tional Fund,  was  directed  to  be  invested  in  Ken- 
tucky state  bonds,  county  bonds,  or  safe  and 
profitable  stocks,  as  the  board  might  determine, 
except  the  amount  necessarv  "  to  pay  for  the 
present  college  building."  B?  the  1 1th  section, 
the  act  incorporating  the  Millersburg  Male  and 
Female  Collegiate  Institule,approved  February 
*16,  1858.  was  repealed.  And  by  the  [040 
12tb  section,  the  right  to  amend  or'  repeal  the 
act  of  1860  was  reserved. 

By  an  act  of  the  Kentucky  legislature,  ap- 
proved September  17th,  1861,  amendatory  of 
the  act  incorporating  the  Board  of  Education 
of  the  Kentucky  Annual  Conference  of  the 
Methodist  Episcopal  Church,  South,  it  was 
provided:  "§  1.  That  it  shall  and  may  be  law- 
ful for  the  trustees  of  Millersburg  Male  and 
Female  Collegiate  Institute,  who  were  in  office 
on  the  12th  day  of  January,  1860,  when  the 
act  incorporating  said  institute  was  repealed, 
or  their  survivors,  to  convey,  by  deed,  to  the 
Board  of  Education  of  the  Kentucky  Annual 
Conference  of  the  Methodist  Episcopal  Church, 
South,  the  property  held  by  said  trustees  in 
and  near  the  town  of  Millersburg,  for  the  pur- 
pose of  carrying  into  effect  any  contract  made 
by  said  trustees  or  stockholders  of  said  insti- 
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tute  with  said  board,  and  their  cooYeyance, 
recorded  in  the  proper  office,  shall  be  efifectual 
to  pass  the  title  of  said  property  to  said  board 
ana  their  successors.  $  2.  Nothing  contained 
in  the  act  of  the  general  assembly  incorporat- 
ing said  board,  approved  January  12th,  1860, 
•liall  be  construed  so  as  to  prevent  or  hinder 
said  board,  or  their  successors,  from  removing 
the  seat  of  the  college  from  Millersburg  to  any 
other  place  in  the  bounds  of  the  Kentucky 
annual  conference.  ^  8.  This  act  to  be  in 
force  from  its  passage." 

This  act  was  accepted  by  the  Annual  Con- 
ference bv  formal  action  taken  Septemt)er  25tb, 
1861.  anc[  on  the  4th  day  of  November,  1801. 
nearly  twenty-seven  years  before  this  suit  was 
brought,  the  trustees  of  the  Millersburg  Male 
and  Female  Collei^e  conveyed  to  the  Board  of 
Education,  and  their  successors  in  ofllce.  the 
grouods  on  which  the  college  buildings  were 
erected,  "for  the  benefit  of  the  Educational 
Fund  of  the  Kentucky  Conference  nf  ihe  Me- 
thodist Episcopal  Church,  South,  forever,  to 
be  held  and  used  and  disposed  of  in  such  way 
as  the  charter  of  aaid  Board  of  Education  may 
direct." 

The  plaintiffs  contend  that  notwithstanding 
the  act  of  1858  reserves  the  right  to  amend  or 
repeal  the  charter  of  the  Millersburg  Male  and 
Female  Collegiate  Institute,  the  llth  section 
of  the  act  of  1860  repealing  the  act  of  1858.  in- 
corporating the  Millersburg  Male  and  Female 
Collegiate  Institute,  was  repiignant  to  that 
provision  of  the  constitution  of  Kentucky,  then 
in  force,  declaring  that  *'no  law  enacted  by 
the  General  Assembly  shall  relate  to  more  than 
one  subject,  and  that  shall  be  expressed  in  the 
title."  Art.  2,  §  87.  This  contention  was 
sustained  by  the  court  of  appeals  of  Ken- 
tu(ky,  upon  the  ground  that  the  subject  of  the 
repeal  of  the  charter  of  1858  was  not  expressed 
In  the  title  of  the  act  of  1860.  And,  in  our 
consideration  of  the  principal  question  in  the 
case,  we  will  assume,  without  discussion,  that 
the  charter  of  the  Institute  was  not  repealed 
by  the  act  of  I860. 

But  the  court  below  further  said,  in  the  same 
connection,  that  the  repeal  of  the  charter  of 
the  college  "was  not  actually  necessary,  be- 
cause the  corporation  created  by  it  practically 
ceased  to  exist  after  the  contract  made  between 
the  original  stockholders  and  Board  of  Educa- 
tion, whereby  the  latter  acquired  for  use  of 
the  Kentucky  Wesleyan  College  possession  of 
and  equitable  title  to  all  property  of  the  Mil- 
lersburg Male  and  Female  Collegiate  Institute, 
and  the  trustees  thereof  were  deprived  of  their 
function  and  divested  of  every  right  except  the 
648]*naked  legal  title;  and  as  section  1  of  the 
act  of  September  17th,  1861, merely  empowered 
those  trustees  to  convey  that  property  to  the 
Board  of  Education,  which  they  might  have 
been  coerced  to  do  by  a  court  of  equity,  no 
injury  resulted  from  it."  But  plaintiffs  in  er- 
ror insist  that  the  first  section  of  the  act  of 
1861  impaired  the  obligation  of  the  contract 
in  question. 

The  view  taken  by  the  court  below  upon 
this  point  is,  in  our  judgment,  entirely  sound. 
From  the  inceptiob  of  the  scheme  to  establish 
an  educational  institution  at  Millersburg,  it 
was  intended  that  it  should  be  under  the  con- 
Irol  of  the  Methodist  Episcopal  Church,  South, 
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represented  by  Its  Kentucky  Annual  Confer- 
ence. This  purpose  was  distinctly  recognized 
in  the  charter  of  the  Institute,  which  gave  au- 
thority to  that  Conference,  upon  nominations 
by  the  Millersburg  station  of  that  Church,  to 
select  the  trustees  of  the  Institute  from  time 
to  time,  and  declared  that  if  the  Methodist 
Church  should  ever  relinquish  or  surrender, 
or  cease  to  exercise  a  control  over,  the  Insti- 
tute, then  its  control  and  management  should 
revert  to  and  vest  in  its  stockholders,  who  were 
authorized  at  a  meeting  called  for  that  purpose, 
to  elect  trustees.  The  trustees  of  the  Institute, 
therefore,  acted  within  the  authority  conferred 
upon  them,  when,  in  September,  1858,  they 
asked  the  Conference  to  accept  the  subscrip- 
tion, grounds,  etc.,  that  bad  been  obtained  for 
the  Institute.  The  Conference  did  formally 
accept  the  Institute  upon  the  terms  set  forth 
in  its  charter,  and  by  such  acceptance  acquired 
full  control  of  the  college.  The  court  below 
correctly  held  that  after  the  control  of  the  In- 
stitute had  been  thus  transferred  to  the  Con- 
ference, the  trustees  had  no  other  functions  to 
perform,  in  respect  to  the  property  of  the  col- 
lege, except  to  hold  the  naked  legal  title. 
Why  then  was  it  not  competent  for  the  Gen- 
eral Assembly  to  invest  the  trustees  of  the 
Institute — as  was  done  by  the  tirst  section  of 
the  act  of  1861— with  authority  to  convey  to 
the  Board  of  Education  the  property  held  by 
them  for  the  purpose  of  carrying  into  effect 
any  contract  made  by  them  or  the  stockholders 
of  the  Institute  with  that  Board?  It  must  be 
remembered  that  the  right  to  amend  or  repeal 
was  reserved  to  the  General  Assembly  in  the 
charter  of  the  Institute  gt anted  in  1858.  The 
^transfer  of  the  naked  legal  title  from  [^40 
the  trustees  of  the  Institute  to  the  Board  of  Edu- 
cation did  not  take  from  the  Institute  any  sub- 
stantial right,  but  was  in  execution  of  the 
purpose  to  put  the  college  and  its  property 
wholly  under  the  control  and  management  of 
the  Kentucky  Annual  Conference  of  the  Meth- 
odist Church,  South.  The  deed  from  the 
trustees  stated  that  the  college  buildings  had 
been  erected  for  the  benefit  of  the  Educational 
Fund  of  the  Kentucky  Conference  of  the 
Methodist  Episcopal  Church.  South,  forever, 
to  be  held,  used,  and  disposed  of  in  such  way 
as  the  charter  of  that  Board  might  direct. 
That  charter,  we  have  seen,  was  granted  to 
give  legal  effect  to  the  purpose  of  the  Con- 
ference, previously  avowed,  to  form  an  Edu- 
cational Fund  and  establish  a  college  for  the 
promotion  of  literature,  science,  morality,  and 
religion  within  ita  bounds,  to  which  end  a 
large  sum  in  cash  and  notes  had  been  secured, 
and  an  institution  located  at  Milleriburg,  then 
leady  for  occupancy.  If  the  first  section  of 
the  act  of  September  17, 1861 , had  contemplated 
any  diversion  of  the  property  and  funds  of  the 
Institute  from  the  purposes  for  which  they 
were  acquired,  and  for  which,  by  its  charter, 
they  could  be  used,  a  different  and  more  serious 
question  would  have  arisen. 

This  brings  us  to  the  examination  of  the 
second  section  of  the  act  of  1861,  which  pro- 
vided that  nothing  in  the  charter  of  the  Board 
of  Education  * 'shall  be  construed  so  as  to  pre- 
vent or  hinder  said  Board  or  their  successors 
from  removing  the  seat  of  the  college  from 
Millersburg  to  any   other  place    within  the 
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botinJs  of  the  Kentucky  Annual  ConfereDce." 
The  coDiention  of  the  plaintiffs  is  that  there 
was  and  is  a  contract,  the  benefits  of  which 
they  can  rightfully  claim,  that  the  Institute 
should  remain  permanently  at  Millersburg;  and 
that,  if  the  second  section  of  the  act  of  1861 
contains  a  grant  of  power  to  remove  the  Insti- 
tute from  that  town,  it  was  void  as  impairing 
the  obligation  of  the  contract. 

Literally  interpreted,  the  second  section  of 
the  act  of  1861  would  be  held  to  do  nothing 
more  than  to  prescribe  a  rule  for  the  interpre- 
tation of  a  previous  legislative  enactment;  and^ 
«o  interpreted,  it  would  be  inoperative  as  an  act 
of  h'gislaiion  under  those  provisions  of  the  con- 
050J  stitution  of  Kentucky,  then  *in  force. 
'Confiding  the  powers  of  government  to  three 
distinct  departments,  legislative,  executive,  and 
judicial,  and  declaring  that  no  person  or  col- 
lection of  persons,  being  of  one  of  those  de- 
partments, should  exercise  any  power  properly 
nelonging  to  either  of  the  others,  except  in  the 
instances   expresslv    directed    or    permitted. 
Art.  I,  ^§  1,  2.     But  the  court  of  appeals  of 
Kentucky,    regarding   substance  rather  than 
form,  held  that  the  intention  of  the  General 
Assembly,  by  the  second  section  of  the  act  of 
1861.  was  to  confer  upon  the  Board  of  Educa- 
tion a  power  not  expressly  granted  by  the  act 
of  1860,  namelv,  the  power  of  removing  the 
seat  of    the  college  from  Milicrsbur^  to  any 
other  place    in  the  bounds  of  the  Kentucky 
Annual  Conference.     We  assume  that  the  act 
means  what  the  court  below  said  it  meant,  in 
view  of  the  constitution  of  the  state.     It  must, 
therefore,  be  taken,  in  our  examiuation  of  the 
quest  ion  as  to  the  repugnancy  of  the  second 
section  of  the  ace  of  18G1,  to  the  Constitution 
of  the  United  States,  that  it  was  intended  by 
the  Genera]  Assembly  of  Kentucky  to  give  the 
Board  of  Education  authority  to  remove  the 
college  and  its  capital  and  funds  from  Millers- 
burg  to  some  other  place  within  the  bounds  of 
the    Kentucky  Annual  Conference.    Did  the 
act,  thus  interpreted,  impair  the  obligation  of 
any  contract  that  the  plaintiffs  in  error  had  in 
reference  to  that  college?    It  certainly  did,  if 
the   alleged  contract  forbade  the  removal  of 
the  Institute  from  Millersburg.  except  with  the 
assent  of  the  plaintiffs  and  those  in  whose  be- 
half they  sue.     So  that  it  is  necessary  to  in- 
inquire  as  to  the  existence  and  effect  of  the  al-. 
leged  contract.    And   that  question  must  be 
determined  by  this  court  upon  its  own  judg- 
ment, independently  of  any  adjudication  by 
the    state  court.    Jefferson,   Branch  Bank  v. 
iHceUy,  66  Q.  S.  1  Black.  436, 443  [17: 173, 177]; 
Wright  v.  Naple,  101  U.  8.  791,  794  [25:  921, 
D2-^];  fA>HtsvilU  d'  N.  R.  Co.  v.  Palrncs,  109  D. 
8.  254,  257  [27:  925.  926];  Louiatille  Gas  Co, 
T.  Citizens  a ai  Light  Co.  115  U,  8.  688,  697 
1 29:  610,  515];   VicMurg,  8.  <fe  P.  B.  Co.  v. 
Ikn7ii»,  116  tJ.  S.  665,  667  [29:  770,  771].     If 
there  was  no  such  contract,  as  is  alleged,  then 
no  right,  secured  by  the  national  Constitution, 
has  l^en  denied  by  the  decree  below. 

The  argument  in  support  of  the  existence  of 
the  alleged  contract  rests  upon  the  words  of  va- 
il5  l]rious  documents,  showing  *that  the  origi- 
nal purpose  of  those  who  were  instrumental  in 
establishing  this  Institute  waste  have  it  located 
at  Millersburg.  Undoubtedly,  those  persons 
wen  moved  to  act,  in  some  degree,  by  the  be- 


lief  that  the  seat  of  the  proposed  college  would 
be  at  Millersburg.  That  belief  is  disclosed  in 
the  resolutions  adopted  by  the  citizens  of 
Millersburg  at  the  meeting  of  January  4, 18^ 
It  is  also  expressed  in  the  charter  of  the  In- 
stitute granted  in  the  same  year,  reciting  that 
money  nad  been  subscribed  for  the  purpose  of 
erecting  in  or  near  said  town  a  seminary  of 
learning.  It  is  again  expressed  in  the  certifi- 
cates of  perpetual  scholarships  issued  under 
the  authority  of  the  Conference.  It  is  further 
expressed  in  the  charter  of  the  Board  of  Edu- 
cation of  lb60,  referring  to  the  college  as  hav- 
ing been  "located"  at  Millersburg,  with  build- 
ings then  ready  for  occupancy.  And  it  is 
equally  manifest  that  when  that  charter  was 
granted,  the  Conference  believed  that  the  ends 
proposed  to  be  accomplished  by  the  establish- 
ment of  the  institution,  namely,  the  promotion, 
within  its  bounds,  of  literature,  science,  moral- 
ity, and  religion,  could  be  accomplished  by  an 
Institute  located  at  Millersburg.  It  is  equally 
true,  upon  the  record  before  us,  that  the  Con- 
ference was  not  wanting  in  earnest,  persistent 
efforts  to  sustain  the  Institute  at  Millersburg. 
But  that  body,  in  its  wisdom,  determined  that 
the  objects  in  view  could  be  best  accomplished 
by  removing  the  college  to  some  other  place. 
And  we  are  of  opinion  that  its  removal  to 
Winchester  would  not  be  in  excess  of  its  au- 
thority. 

At  the  meeting  of  citizens  of  Millersburg, 
held  in  1858,  it  was  declared  that  the  Institute 
should  be  under  the  control  of  the  Methodist 
Episcopal  Church,  South;  and,  although  the 
oliject  avowed  was  to  secure  a  collegiate  insti- 
tute at  Millersburg  or  in  itsimmediate  vicinity, 
the  only  condition  named  in  the  resolution 
passed  at  that  meeting,  upon  which  the  prop- 
erty should  revert  to  the  stockholders  was  tha 
failure  of  the  church  to  sustain  the  Institute, 
or  its  discontinuance  from  any  cause.  And, 
in  the  charter  of  the  Institute,  it  is  provided 
that  if  "the  Methodist  Church  shall  ever  relin- 
quish or  surrender,  or  cease  to  exercise  a  control 
over  said  Institute,  then,  and  in  that  case,  its 
control  ani  management  shall  revert  to  and  vf-st 
in  said  ^stockholders,  who  mny,  at  a  [Oo2 
meeting  for  that  purpose  called,  proceed  to  elect 
a  board  of  trustees;  and  if  said  corporation  shall 
cease  to  exist,  or  be  dissolved,  or  its  charter 
surrendered  or  repealed,  all  its  property  of 
every  kind  or  description  shall  vest  in  said 
stockholders."  It  is  a  significant  fact  that  the 
permanent  location  of  the  Institute  at  Millers- 
burg was  not  made  in  terms  by  the  resolutions 
of  the  citizens*  meeting  or  by  the  charter  of 
the  college  a  condition  upon  which  the  control 
of  the  Institute  and  its  property  should  remain 
with  the  Conference.  The  Methodist  Episco- 
pal Church,  South,  as  represented  by  the  Ken- 
tucky Annual  Conference,  has  not  relinquished, 
surrendered,  or  ceased  to  exercise  control  of 
the  Institute,  and,  therefore,  its  control  and 
management  has  not  reverted  to  stockholders 
through  trustees  of  their  own  selection.  The 
Institute  has  not  been  discontinued;  nor  has 
the  corporation  ceased,  in  law,  to  exist;  nor 
has  its  charter  been  surrendered  or  repealed; 
and,  therefore,  its  property  has  not,  in  any 
view  of  the  facts,  or  of  the  legislation  in  quea- 
tion,  vested  in  stockholders. 
The  primary  object  of  those  who  first  moved 
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In  this  matter,  namely,  to  secure  the  establish- 
ment  of  an  tostitutioD  of  learning  under  the 
control  of  the  Kentucky  Conference  of  the 
Methodist  Episcopal  Church,  South,  has  not 
heen  overlooked  or  ignored  in  anything  that 
bas  been  done  or  proposed  to  be  done.  The 
l)elicf  of  tliose  who  subscribed  to  the  stock  of 
the  Institute,  or  accepted  scholarships  after 
the  Institute  passed  under  the  cootrol  of  the 
Conference,  through  its  Board  of  Education, 
that  the  Institute  would  remain  permanently 
at  Millcrsburg,  cannot  be  regarded  as  equiva- 
lent to  a  contract  or  absolute  agreement  that 
frevpnts  the  Conference  from  removing  the 
nstitute  to  another  place,  if  it  deems  such  a 
■course  to  be  best  for  the  cause  of  education 
and  morality.  It  is  not  the  province  of  this 
court  to  sit  m  judgment  upon  the  propriety  of 
the  course  pursued  by  that  body.  We  can 
only  deal  with  the  question  of  contract.  And 
that  question  cannot  depend  upon  any  consid- 
eration of  what,  under  all  the  circumstances. 
Is  fair  and  just  as  between  the  Conference  and 
those  citizens  of  Millersburg  and  vicinity  who 
■05t{]  may  have  believed,  *or  expected,  when 
making  their  subscriptions  or  giving  their  sup- 
port to  the  iostitution,  that  it  would  alwnvs  be 
maintained  at  that  place.  This  court,  in  deter- 
mining the  Federal  question  involved,  can  only 
look  at  the  question  of  the  power  of  (he  Gen- 
eral Assembly  of  Kentucky  to  authorize  the 
removal  of  the  Institute  to  another  place  with- 
in the  bounds  of  the  Conference.  In  the  ab- 
sence of  a  binding  agreement,  upon  the  part 
of  the  Conference  or  those  representing  it.  that 
the  Institute  should  remain  permanently  at 
Millersburg,  even  if  the  object  of  its  original 
establishment  could  not  be  accomplished  by 
keeping  it  there,  our  duty  is  to  adjudge,  with- 
out reference  to  considerations  of  abstract  jus- 
tice or  equity,  that  the  legislation  in  question 
is  not  repugnant  to  the  Constitution  of  the 
United  States. 

In  the  brief  of  learned  counsel  for  the  plain- 
tiffs are  cited  numerous  authorities  which,  it 
is  supposed,  require  a  different  conclusion  from 
that  announced  by  us. 

One  of  the  cases  much  relied  on  is  Sage  v. 
DiVard,  15  B.  Mon.  340,  861.  The  question 
there  determined  is  indicated  in  the  following 
extract  from  the  opinion  of  the  court  of  appeah 
of  Kentucky :  '  'In  this  case  it  appears  that  the 
original  founders,  or  endower8,*of  the  Insti- 
tute, were  willing  to  entrust  their  charity  to 
the  care  and  management  of  the  original  trust- 
ees, and  such  others,  of  course,  as  might  be 
necessary,  in  their  opinion,  to  effectuate  the 
objects  of  the  charity.  To  trustees,  of  their 
own  selection,  they  confided  the  bounty  which 
they  bestowed  for  a  great,  a  praiseworthy,  and 
ft  noble  purpose.  In  the  hands  of  these  men, 
and  others  of  their  choice,  they  entrusted  the 
management  and  control  of  an  institution 
which,  by  their  munificence,  was  brought  into 
being,  and  into  which  their  beneficence  has  in- 
fused energy  and  usefulness.  This  charity 
bas  grown  mto  a  valuable  estate,  and  sustains 
an  institution  which  was  designed  to  promote 
education  in  the  Christian  Scriptures,  and 
qualify  a  Baptist  ministrv  to  disseminate  re- 
ligious knowledge  in  the  West.  The  object  is 
ft  laudable  one;  and  can  it  be  that  the  legisla- 
ture, in  retaining  the  right  to  'alter'  or  *amend' 
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the  charter,  retained  the  right  to  take  the  super- 
vision and  control  of  this  *opulent  chnri  [054 
ty  out  of  the  hands  of  those  to  whose  care  and 
oversight  the  founders  confided  it,  and  place 
it  in  the  hands  of  strangers,  who  never 
breathed,  perhaps,  a  single  breath  of  vitality 
into  this  institution,  either  to  impart  to  it  life 
or  growth?    We  think  not." 

Another  case  cited  by  plaintiffs  is  Louisville 
V.  Unitersityof  Louismle,  15  B.  Mon.  642,  086. 
The  principal  question  in  that  case  was  us  to 
the  validity  of  an  amendment  of  the  charter 
of  the  University  of  Louisville,  giving  to  the 
city  of  Louisville,  one  of  the  donors  of  the 
institution,  to  the  exclusion  of  other  donors, 
the  power  of  electing  trustees  of  the  University. 
The  court,  as  counsel  correctly  observe,  held 
that  thoucfh  a  part  of  the  funds  were  granted 
by  the  city,  the  charter  constituted  a  contract, 
by  which  all  the  donors,  the  trustees,  and  the 
state  were  bound,  and  the  obligatiou  of  which 
could  not  be  impaired  by  an  act  passed  under 
a  reserved  power  to  alter,  amend,  or  repeal. 
Chief  Justice  Marshall,  speaking  for  the  court 
of  appeals  of  Kentucky,  said,  among  other 
things,  that  "it  would  at  least  seem  to  be  just 
that  the  donors  should  have  a  right  to  insist 
that  as  long  as  their  donation  is  retained,  it 
shall  not,  even  under  the  authority  of  the 
stale,  be  diverted  from  the  uses  stipulated  in 
the  charter,  and  the  right  should  be  transmis- 
sible as  incident  to  the  reversionary  interests, 
and  to  the  contract  of  donation.  .  .  .  We  are 
of  opinion,  therefore,  upon  the  ground  of  au- 
thority as  well  as  of  reason,  that  the  original 
charter  of  the  University  of  Louisville  creates 
a  private  corporation,  which  is  protected  by 
that  clause  of  the  Constitution  of  the  United 
States  which  prohibits  the  enactment  of  laws 
impairing  the  obligation  of  contracts:  and  that 
so  much  of  the  amended  charter  of  the  city  of 
Louisville  of  1861,  as  relates  to  the  existing 
corporation  and  charter  of  the  university,  and 
vests,  or  professes  to  vest,  in  a  new  corporation, 
or  in  new  trustees,  the  property  and  privileges 
of  the  original  corporation,  is  in  violation  of 
that  constitutional  prohibition,  and  conse- 
quently void." 

Our  attention  has  also  been  called  to  the  case 
of  State  V.  Adams,  44  Mo.  571,  577.  relating  to 
the  charter  of  St.  *Charles  College,  a  cor  Oo5 
poration  of  Missouri.  That  charter,  in  conform- 
ity with  the  wishes  of  its  founder,  declared  the 
college  to  be  an  institution  purely  literary,  af- 
fording instruction  in  ancient  and  modern  lan- 
guages, and  in  the  sciences  and  the  liberal  arts, 
and  not  including  orsupporting  by  its  funds  any 
department  for  instruction  in  systematic  or  po- 
lemic theology,  nor  instituting  any  regulations 
which  should  render  a  place  in  its  classes 
offensive  "to  reasonable,  liberal  minded  per- 
sons, whatever  might  be  their  religious  views." 
By  a  legislative  amendment  of  the  charter,  it 
was  provided  that  the  concurrence  of  the  Mia- 
souri  Annual  Conference  of  the  Methodist 
Episcopal  Church,  South,  should  be  requisite 
in  filling  vacancies  on  the  board  of  curators, 
upon  the  Conference  affording  satisfactory  as- 
surances for  the  maintenance  and  endowment 
of  the  college.  One  of  the  questions  in  the 
case  was  whether  this  amendment  was  not  void 
as  impairing  the  obligation  of  the  contract 
created  by  the  original  charter.    The  supremA 
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court  of  Missouri,  referring  to  the  provisioDS 
of  the  original  charter,  said:  **It  would  have 
lieeu  difficult  to  more  emphatically  provide  for 
the  exclusion  of  special  or  denominatioDal  re- 
ligions influences.  The  declared  objects  and 
principle^  of  the  foundation  are  inconsistent 
with  it,  and  the  choice  of  future  curators  is  to 
be  uncontrolled  by  any  ecclesiastical  body  or 
personage.  We  do  not,  hence,  suppose  that 
the  founder  intended  to  exclude  all  influence 
from,  or  instruciion  in,  the  great  principles  of 
Christian  ethics,  the  basis  of  all  character,  the 
foundation  of  good  citizenship  and  just  gov- 
ernment, and  which  are  professedly  adopted 
by  men  of  all  creeds;  but  he  did  intend  to  pre- 
vent the  institution  frpm  becoming  in  anv 
siK'cial  sense  a  theological  or  religious  school. 
Tlie  amendment  in  the  charter,  by  requiring 
the  coucurrincc  in  the  choice  of  the  curators, 
of  an  ecclesiastical  body  representing  one  of 
the  religious  denomiuations  of  the  state,  en- 
dangers, in  this  regard,  the  principles  of  the 
foundation;  and  even,  if  it  did  not,  it  changes 
the  character  of  the  administration  of  the  trust, 
hinders  the  free  choice  of  their  successors, 
according  to  the  will  of  the  founder,  by  the 
men  to  whom  he  had  intrusted  his  bounty,  and 
essentially  impairs  the  contract  under  which 
05G]  *he  advanced  it."  For  these  reiisons  the 
amendment  was  held  to  be  a  violation  of  the 
contract  embraced  in  the  charter. 

Reference  has  been  made  to  Allen  v.  MeKian, 
1  8umn.  27G,  805,  which  involved  the  validity 
of  an  act  of  the  legislature  of  Maine  relating  to 
Bowdoin  College,  of  which  the  commonwealth 
of  Massachusetts  was  the  founder.  By  the 
Act  of  Separation  of  Maine  from  Massachusetts, 
the  powers  and  privileges  of  the  president, 
trustees,  and  overseers  of  the  college  were 
guaranteed  under  its  charter,  so  that  they  could 
not  be  altered,  limited,  annulled,  or  restrained, 
except  by  judicial  process,  according  to  the 

{>rinciples  of  law.  unless  with  the  assent  of 
loth  states.  Massachusetts  subsequently,  by 
formal  Resolve,  gave  its  assent  to  any  altera- 
tion or  modification  of  the  act  relating  to  the 
college,  not  affecting  the  rights  or  interests  of 
that  commonwealth,  which  the  authorities  of 
the  college  corporation  might  make,  with  the 
consent  of  the  legislature  of  Maine.  Alluding 
to  the  Resolve  of  Massacbvselts,  and  consider- 
inir'its  scope  and  effect,  Mr.  Justice  Story  said: 
"Kothing  is  clearer  in  point  of  law  than  the 
right  of  a  founder  to  have  his  visatorial  power 
exclusively  exercised  by  the  very  functionaries 
in  whom  he  has  vested  it.  It  is  the  very  sub- 
stratum of  his  dotation.  This  is  not  all.  The 
founder  has  a  right  to  have  the  statuU'S  of  his 
foundation,  as  to  the  powers  of  the  trustees, 
strictly  adhered  to,  except  so  far  as  he  has 
consented  to  any  alteration  of  them.  But  an 
authority  to  alter  or  modify  those  powers  can 
never  be  fairly  construed  into  an  authority  to 
take  them  away  from  his  trustees,  and  confer 
the  same  powers  on  other  persons.  My  view 
of  the  Resolve,  therefore,  is,  that  it  authorizes 
DO  alterations  or  modifications  of  the  college 
charter,  which  shall  divert  the  funds  of  the 
founder  from  their  original  charter,  and,  a 
P*rtiori,  that  it  does  not  justify  the  transfer  of 
these  powers  from  the  trustees  to  anv  other 
persons  not  in  privity  with  them.  It  does  not 
authorize  the  legislature  of  Maine  to  assume  to 


itself  the  powers  of  the  trustees  or  overseers, 
or  either  of  them,  or  to  appoint  new  trustees 
or  overseers;  for  that  would  affect  the  rights 
and  interests  of  the  founder,  who  has  a  right 
to  select  his  own  administrators  of  his  own 
bounty  in  perpetuity." 

^Neither  of  those  cases  has  any  appli-  [657 
cation  to  the  one  before  us.  There  has  been  no 
diversion  of  the  funds  raised  for  this  Institute. 
From  the  beginning,  the  purpose  was  to  es- 
tablish an  institution  to  be  under  the  control 
and  supervision  of  some  religious  denomina- 
tion, and  the  denomination  selected  was  the 
Methodibt  Episcopal  Church,  South,  repre- 
sented by  the  Kentucky  Annual  Conference. 
Nor  has  the  legislature  assumed  to  make  any 
material  change  in  its  control  and  manage- 
ment. The  trustees,  as  the  chiuier  of  the 
Institute  required,  are  selected  bv  that  Confer- 
hence.  The  question  here  relates  simply  to  the 
power  of  removing  the  In^^titute  from  the 
place  of  its  origin  to  another  place  within  the 
bounds  of  that  Conference.  There  is  no(|ues- 
tion  of  diversion  of  funds,  or  of  change  of 
control  and  management.  It  is  cletir  that  the 
above  cases  are  wholly  inapplicable  to  the 
present  controversy. 

The  case  more  directly  in  point  than  anyone 
to  which  our  attention  has  been  called  is  the 
Pennsf,lrania  ColUf/e  Cases,  80  U.  S.  18  Wall. 
190  [20:  550].  It  resembles  the  present  one  in 
many  important  particulars.  The  principles 
which,  in  that  case,  sustained  the  validity  of 
the  legi.'ilation  of  Pennsylvania  relating  to  the 
colleges  at  Canonsburg  and  AVashington  leads 
to  an  aflirmance  of  the  decree  below. 

We  concur  with  the  court  of  appeals  of 
Kentucky  in  saying  that  neither  the  contract 
between  the  original  stockholders  and  Board 
of  Education  nor  the  act  of  1S60  contains  an 
express  condition  that  the  tiile  of  the  property 
which  became  part  of  the  endowment  fund 
was  to  be  held  upon  condition  that  the  college 
be  forever  conducted  and  maintained  at  Mil- 
lersbur^,  and  nowhere  else  within  the  territo- 
rial limits  of  the  Annual  Conference;  that  such 
condition  exi.Ms,  if  at  all,  by  implication  only; 
that  the  law  does  not  presume  a  party  entitled 
to  a  right  or  benefit  of  reservation  claimed 
under  contract  in  the  absence  of  an  express 
stipulation,  except  such  as  reason  and  justice 
dictates;  that  not  only  those  residing  elsewhere 
but  as  well  residents  of  Millersburg  and  vicinity 
must  be  presumed  to  have  regardeci  the  estab- 
lishment and  successful  maintenance  of  a  first 
class  college  under  the  patronage  and  control  of 
the  Annual  Conference  as  the  first  and  main 
^consideration  for  the  outlay  of  money  [G5H 
made,  and  the  particular  locality  as  of  second- 
ary importance:  and,  therefore,  all  that  can  be 
reasonably  implied  in  behalf  of  the  citizens  of 
Millersburg  is  that  they  expected  and  l^elieved 
that  the  successful  operation  of  the  institution 
would  prove  compatible  with  the  continuance 
of  it  at  that  place.  To  now  imply  anything 
else  or  more,  that  court  well  says,  would  not 
only  involve  the  absurdity  of  hazarding  or 
sacrificing  an  institution  of  learning,  the  suc- 
cessful and  useful  operation  of  which  within 
the  bounds  of  Conference  was  clearly  the  main 
inducement  for  the  great  outlay  already  made, 
''but  be  in  disregard  of  the  rights  and  interests 
of  those  residing  elsewhere  than  at  Milleii- 
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burg,  who  have  contributed  either  by  purcbas^ 
ing  scholarships  or  dooations,  very  much  more 
than  has  been  raised  at  that  place.  There  is 
mention  made  in  the  act  of  1860  and  also  in 
the  certificates  of  scholarships  of  the  college 
being  established  at  Millersburg,  but  the  lan- 
guage used  does  not  import  an  agreement  that 
it  shall  permanently  remain  there;  on  the  con- 
trary, we  think  it  should,  as  can  fairly  be  inter- 
FretVd  as  merely  descriptive  of  the  institution, 
n  our  opinion,  therefore,  there  exists  no  con- 
tract or  undertaking,  express  or  implied,  for 
the  continuance  of  the  institution  at  Mlllers- 
burg  any  longer  than  its  useful  and  successful 
operation  requires." 

It  n^sulis  irom  these  views  that  the  decree 
below  does  not  give  effect  to  an  act  of  the  Gen- 
eral Assembly  of  Kentucky  that  is  repugnant 
to  the  Constitution  of  the  United  States. 

Tfte  decree  muit,  therefore,  be  affirmed.  It  U 
$0  ordered. 


JOHN  DOWER   ET   AL.,    Plffs.    in   Err., 

V. 

WILLIAM  G.   RICHARDS  bt  al.,   Extb 
(Sec  8.  0.  Reporter's  ed.  658-673.) 

ToiPn  site  patent — revieio  of  question  of  fact — 
itrit  of  error  and  appeal— judgments  of  cir- 
cuit court — review  of  state  judgmentr-^uris- 
diction  of  this  court — Federal  question — in- 
dependent  ground— effect  of  evidence— action 
at  laic — w/ten  Judgment  affirmed. 

1.  Under  the  acts  of  Congrrefls  in  order  to  except 
mines  or  mineral  lands  from  the  operation  of  a 
town  site  patent,  it  is  not  sufTlcient  that  the  lands 
do  in  fact  contain  minerals,  or  even  valuable 
minerals,  when  the  town  site  patent  takes  effect; 
if  the  lands  are  not  known  at  that  time  to  be 
vulunble  for  miningr  purposes,  the  fact  that  they 
have  once  been  valuable,  or  are  afterwards  dis- 
covered to  be  still  valuable,  for  such  purposes, 
docs  not  defeat  or  impair  the  title  of  persons 
chiirainir  under  the  town  site  patent. 

2.  To  review  the  decision  of  the  state  court  upon 
the  question  of  fact  is  not  within  the  jurisdiction 
of  this  court. 

B.  A  writ  of  error,  brings  up  matter  of  law  only: 
an  appeal,  unless  expressly  restricted,  brings  up 
both  law  and  fact. 

4.  Judgments  of  the  United  States  circuit  court  in 
actions  at  law  are  reviewable  by  writ  of  error 
only. 

9.  Upon  a  writ  of  error,  this  court  cannot  review 
a  decision  of  a  question  of  fact,  even  where,  by 
the  local  practice  of  the  state,  the  law  and  the 

Note.— ^8  to  jurisdiction  in  the  United  States  Su- 
preme Courts  where  Federal  question  arises^  or  where 
are  drawn  in  question  statutes^  treatu^  or  Constitu- 
tion, see  notes  to  Martin  v.  Hunter,  4: 97,  Matthews 
▼.  Zane.  2: 654,  and  Williams  v.  Norris,  6: 671. 

As  to  jurisdiction  of  United  States  Supreme  Court 
to  declare  stale  law  void  as  in  conflict  with  state  con- 
ttitulUm :  to  reviu  decrees  of  state  courts  as  to  eon' 
struetion  of  state  laios,  see  note  to  Hart  v.  Lamp- 
hire,  7:  679,  and  to  Ck)mmerciai  Bank  of  Cincinnati 
▼.  Buckingham,  12:169. 

^8  to  jurisdiction  of  Federal  over  state  courts; 
necessity  of  Federal  question ;  what  constitutes  Fed- 
eral question^  see  note  to  Hamblln  v.  Western  Land 
00.37:297. 
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facts  are  tried  together  by  the  judge  without  a 
Jury. 

6b  The  only  appellate  Jurisdiction  conferred  by 
Congress  upon  this  court  to  review  the  Judg- 
ments or  decrees,  at  law  or  in  equity,  of  the 
highest  court  of  a  state,  is  by  writ  of  error. 

7.  A  writ  of  error  to  review  a  judgment  or  decree 
of  a  state  court  can  be  sustained  only  when  the 
decision  of  the  state  court  is  against  a  right 
claimed  under  the  constitution  and  laws  of  the 
United  States. 

8.  If  the  decision  of  the  state  court  rests  on  an 
independent  ground  of  law,  not  involving  any 
Federal  question,  this  court  has  no  jurisdiction. 

9.  When  the  question  decided  by  the  state  court 
is  not  merely  of  the  weight  or  sufficiency  of  the 
evidence  to  prove  a  fact,  but  of  the  competency 
and  legal  effect  of  the  evidence  as  bearing  upon 
a  question  of  Federal  law,  the  decision  may  be 
reviewed  by  this  court. 

10.  This  court,  in  an  action  at  law,  at  least,  has  no 
Jurisdiction  to  review  the  decision  of  the  highest 
court  of  a  etate  upon  a  pure  question  of  fact, 
although  a  Federal  question  would  or  would  not 
be  presented  according  to  the  way  in  which  the 
question  of  fact  was  decided. 

11.  In  an  action  of  ejectment,  which  was  submitted 
to  the  supreme  court  of  the  state,  according  to  the 
local  practice,  upon  findings  of  fact  and  a  state- 
ment of  evidence  by  an  inferior  court  of  the  state, 
this  court  cannot  review  the  decision  of  the  state 
court  upon  the  question  of  fuct  whether  the 
ledge,  at  the  time  when  the  town  site  patent  took 
effect,  was  ]<nown  to  be  valuable  for  mining  pur- 
poses; and  if  the  only  question  of  Federal  law  in 
the  case  has  been  rightly  decided  by  that  court, 
its  Judgment  will  be  affirmed. 

I  No.  178.] 
Argued  and  Submitted  Dec.  SO,  189S.    Decided 

Feb.  6,  1894. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California,  to  review  a  judi^mcnt 
of  that  court.  alUrming  a  judgment  of  the  su- 
perior court  for  the  county  of  Nevada,  in  that 
state,  in  favor  of  the  plaintififs,  William  Q. 
Richards  et  al.,  executors  of  Philip  Ricbards, 
against  John  Dower  et  at.,  defendants,  for  the 
recovery  of  the  possession  of  two  lots  in  the 
city  of  Nevada,  of  which  said  Richards,  in  bis 
lifetime,  was  the  owner.     Affirmed. 

See  same  case  below,  81  Cal.  44. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  L.  Gear,  for  plaintiffs  in  error: 

Grants  and  reservations  by  a  government 
are  to  be  construed  favorably  to  the  govern- 
ment. 

Bartram  v.  Central  Tump.  Co.  25  Cal.  288; 
Spring  Valley  Water  Works  y.  San  Francisco,  52 
Cal.  112;  Charles  River  Bridge  Proprs.  y.  War- 
ren Bridge  Proprs.  86  U.  S.  11  Pet.  420  (6: 778); 
Dubuque  eft  P.  R.  Co.  v.  Litchfield,  64  U.  S.  23 
How.  66(16:500). 

The  reservation  of  a  known  mine  is  not 
synonymous  with  and  does  not  require  a  min- 
ing location. 

Iron  Silver  Min.  Co.  v.  Mike  <ft  S.  Gold 
eft  S.  Min.  Co.  143  U.  S.  394  (86:  201);  Sul- 
livan v.  Iron  Silver  Min.  Co.  143  U.  8.  481 
(36:  214). 

The  Act  of  1866  expressly  authorized  and 
protected  "exploration"  and  *'occupation"  of 
mineral  land  by  citizens. 

Actual  dominion  conferred  a  ri^bt  ol  \nAr 
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session,  which  would  prevail  as  against  one 
not  entering  under  a  belter  title. 

Minium  v.  Burr,  16  Cal.  109;  Coryell  v. 
Cain,  16  Cal.  673;  Lawrence  t.  Fulton,  19  Cal. 
690;  IShelby  v.  Houston,  38  Cal.  411;  Gray  v. 
Collins,  42  Cal.  157;  Goodrich  v.  Landignam, 
46  Cal.  601;  Funk  v.  Sterrett,  69  Cal.  614. 

Abandonment  is  immaterial,  there  being  a 
known  mine  not  worked  out. 

Deffcback  v.  HavPke,  116  U.  S.  892  (29 r  428); 
MuUan  V.  United  Stake,  118  U.  8.  271  (80: 
170);  Steel  v.  St,  Louie  Smelt,  d  Bef.  Co.  106 
U.  8.  447  (27:  226';  Reynolds  v.  Iron  Silver 
Min.  Co.  116  U.  S.  687  (29:  774). 

3ir.  Preaton  E«  Simonds  for  defendants 
in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  ejectment,  brought 
November  15,  1887.  by  the  executors  of  Philip 
Richards  against  Harriet  Dower  and  others, 
in  the  superior  court  for  the  county  of  Nevada 
in  the  state  of  California,  to  recover  possession 
of  two  lots  in  the  city  of  Nevada  in  (hat  coun- 
ty, which  the  complaint  alleged  that  Richards 
in  his  lifetime  was  the  owner  and  in  posses- 
sion of. 

The  defendants,  in  their  answer,  alleged 
that  Harriet  Dower,  of  whom  the  other  defend- 
ants were  servants,  was  the  owner  and  in  pos- 
session and  entitled  to  the  possession  of  a  quartz 
ledge  and  mine,  called  the  Wagner  ledge,  situ- 
ated parllv  upon  and  crossing  the  lots  de- 
manded; tnat  Richards  had  no  other  right  of 
possession  than  under  a  town  site  patent, 
ffrauted  by  the  United  States  to  the  city  of 
Nevada  in  1869:  that  the  ledge  was  known  to 
be  a  gold  bearing  ledge,  and  was  held  and 
worked  as  such  long  prior  and  subsequent  to 
that  patent,  and  was  by  the  laws  of  the  United 
States  excepted  from  that  pateot;  and  that 
Harriet  Dower  had  located  the  ledge,  and  was 
engaged  in  working  it,  including  three  hun- 
dred feet  on  either  side  thereof,  under  those 
laws.  The  laws  relied  on  by  the  defendants 
were  the  acts  of  July  26,  1866,  chap.  26i; 
March  2,  1867,  chap.  177;  14  Stat,  at  L.  251. 
541;  June  8.  1868,  chap.  53: 15  Stat,  at  L.  67; 
May  10.  1872,  chap.  152;  17  Stat.  atL.  91;  Rev. 
SUt.  §  2392. 

BOO]  *A  jurv  trial  was  waived,  and  the  case 
submitted  to  the  superior  court,  which  made 
findiogs  of  fact,  in  substance  as  follows:  A 
town  site  patent  for  a  tract  including  the  two 
lots  demanded  was  issued  July  1,  1869,  bv  the 
United  States  to  the  city  of  Nevada,  which, 
before  May  1,  1887,  conveyed  all  its  title  in 
these  lots  to  Richards,  and  that  title  was  now 
vested  in  the  plaintiffs  as  his  executors.  Be- 
fore the  issue  of  that  patent,  the  Wagner  ledge 
was  known  to  exist  as  a  gold  bearing  quartz 
lode,  but  had  never  been  located  or  marked 
out;  and  there  was  no  proof  that  any  local 
mining  rules  were  in  force  in  that  district. 
For  many  years  before  1869,  it  had  been  prof- 
itably worked,  and  many  tons  of  gold  bearing 
rock  extracted  from  it,  by  persons  who  were 
trespassers  upon  the  public  domain,  and  were 
not  shown  to  have  had  more  than  a  mere  pos- 
sestio pedis  of  certain  shafts,  tunnels  and  dumps. 
In  the  winter  of  1868-69,  work  on  the  ledge 
WM3  abandoned^  and  do  work  waa  tfterwaras 


done  bv  those  persons,  and  the  defendants  did 
n*ot  claim  under  them.  In  1884,  Harriet  Dow- 
er, being  a  citizen  of  the  United  States  and 
qualified  to  make  a  mining  location,  attempted 
to  make  a  quartz  mining  location  upon  the 
ledge,  within  the  lots  demanded,  which  in 
manner  and  form  complied  with  the  laws  of 
the  United  States  in  respect  to  mining  loca- 
tions; and  by  virtue  of  her  location  she  claimed 
the  ledge  with  three  hundred  feet  on  each  side 
thereof,  and  since  did  annual  work  thereon  aa 
required  by  those  laws,  excavated  the  soil, 
sunk  shafts,  erected  buildings,  and  piled  earth, 
sand  and  debris  across  the  surface  of  the  lots. 
For  more  than  a  vear  before  her  attempted 
location,  no  annual  work  had  been  done  by 
any  one  upon  the  ledge.  On  May  1,  1887, 
Richards  was  the  owner  and  in  possession  and 
entitled  to  the  possession  of  the  lots,  and  the 
defendants  wrongfully  and  unlawfully  ejected 
him  from  the  part  claimed  by  them,  and  ever 
since  wrongfully  and  unlawfully  withheld  the 
pos.H'ssioo  thereof  from  him  and  his  executors. 

Upon  the  facts  so  found,  the  court  decide i, 
as  matter  of  law,  that  the  plaintiffs  were  owners 
and  entitled  to  the  po-i^session  of  the  lots;  thai 
no  part  of  them  was  subject  to  location  as  a  min- 
ing claim  at  the  date  of  Hatriet  Dower's  at- 
tempted location;  *that  the  whole  of  [661 
these  lots  passed  to  Richards  by  the  town  site 
patent  and  the  subsequent  convevance;  and  that 
the  plaintiffs  were  entitled  to  judgment  against 
the  defendants  for  the  restitution  of  the  part 
claimed  by  the  latter,  and  for  costs;  and  ^ve 
judgment  for  the  plaintiffs  accordingly.  L  |K>n 
a  statement  of  the  evidence,  agreed  to  in  writing 
by  counsel,  and  certified  by  the  judge,  a  motion 
for  a  new  trial  was  made  and  denied.  From 
the  judgment  for  the  plaintiffs,  and  from  the 
order  denying  a  new  trial,  the  defendants,  in 
accordance  with  the  state  practice,  appealed 
to  the  supreme  court  of  the  state. 

That  court,  as  stated  in  its  opinion  filed  in 
the  case,  and  reported  in  Richards  v.  Dower, 
81  Cal.  44,  aflSrmed  the  judgment  upon  the 
following  grounds:  Upon  the  facts  found  and 
the  evidence  stated  in  the  record  before  thai 
court,  it  decided,  as  matter  of  fact,  that  be- 
fore 1869  a  gold  bearing  quartz  ledge  waa 
known  to  exist  and  had  been  profitably  worked 
within  the  limits  of  these  lots,  but  had  never 
been  located  or  marked  out;  that  in  the  winter 
of  1868-69  all  work  on  the  ledge  was  aban- 
doned, and  no  work  was  afterwards  done  there 
until  one  of  the  defendants  in  1884  made  the 
location  under  which  they  claimed;  that  from 
the  time  when  work  was  so  abandoned  until 
July  1,  1869,  when  the  town  site  patent  waa 
granted,  the  portion  of  the  ledge  included  with- 
in the  boundaries  of  these  lots  was  regarded  aa 
worked  out,  and  as  of  no  further  value  for 
mining  purposes,  and  was  not  known  to  be 
valuable  for  mining  purposes  at  the  date  of 
that  patent,  nor  discovered  to  be  so  before  the 
plaintiffs  and  their  predecessors  occupied  and 
improved  the  lots  for  the  purpose  of  residence 
under  the  town  site  patent  Having  decided 
that  to  be  the  state  of  facts  at  the  time  when 
the  town  site  patent  took  effect — and  assuming 
that  the  provision  of  the  Act  of  March  2. 1867, 
that  no  title  should  be  acquired  by  a  town  sire 
patent  ''to  any  mine  of  gold,  silver,  cinnabar, 
or  copper."  was  not  repealed  by  the  proTisioQ 

J61  U.  & 


i8fia 


Dower  t.  Kichardb. 


661-Mi 


of  the  Act  of  June  8,  1808,  cbap.  53,  that  no 
title  should  be  so  acquired  to  '*aoy  valid  min- 
ing claim  or  possession  held  \^  der  the  existing 
laws  of  Ck)ngres8/'  but  stood  with  it,  as  in  the 
re-enactment  of  both  provisions  in  section  2892 
of  the  Revised  Statutes — the  court  decided,  as 
<I62]  matter  of  law,  that  land  not  known  *nt 
the  time  to  be  valuable  for  minerals  was  not  ex- 
cepted from  the  operation  of  a  town  site  patent, 
even  if  afterwards  found  to  contain  minerals 
which  miffht  be  profitably  worked.  The  de- 
fendants thereupon  sued  out  this  writ  of  error. 

The  only  Federal  question  presented  by  the 
writ  of  error  is  whetlier  there  was  error  in  this 
decision  in  matter  of  law. 

The  proposition  of  law  on  which  the  plain- 
tiflPs  in  error  rely  is  thus  stated  in  their  brief: 
'^Wlien  a  quartz  ledge,  known  to  be  f^o\6  bear- 
ing and  to  have  been  profitably  worked  prior 
to  the  acquisition  of  a  town  site  patent  in  the 
year  1869,  and  not  then  worked  out,  is  situated 
within  the  exterior  boundaries  of  the  patent," 
"the  Hj^hts  of  the  government  and  its  mining 
grantees  are  not  limited  to  such  actual  mining 
or  tunnel  possession  as  may  have  existed  be- 
fore the  town  site  patent;  or  to  any  continu- 
ance of  a  mining  claim  or  possession  by  prior 
locators  or  their  grantees;  but  the  government 
owns  and  ran  grant  the  right  to  any  quartz 
mine  or  gold  bearing  ledge,  which  was  known 
to  exist  and  to  be  valuable  for  minerals  before 
the  town  site  patent  was  obtained,  and  which  > 
was  not  woiked  out,  when  the  town  site  patent 
was  obtained;  and  the  rights  of  a  subsequent 
locator  under  the  government,  by  viftue  of  its 
reservation  of  the  mine,  and  of  the  mining 
acts  of  18C6  and  1872,  include  a  reasonable 
quantity  of  surface  for  the  convenient  work- 
ing of  the  ledee,  not  exceeding  three  hundred 
feet  on  each  side  thereof." 

The  essential  difference  between  this  proposi- 
tion and  that  affirmed  by  the  supreme  court  of 
the  state  of  California  is  that  the  plaintiffs  in 
error  insist  that  if  the  ledge  in  question  was 
known  to  have  been  gold  bearine:  and  to  have 
been  profitably  worked  before  the  acquisition 
of  the  town  site  patent,  and  had  not  in  fact 
been  worked  out  before  the  acquisition  of  that 
patent,  the  right  to  that  ledge  was  not  in- 
cluded in  the  patent,  but  was  reserved  to  the 
United  States,  and  would  pass  by  a  subsequent 
mining  location;  whereas  the  court  held  that 
if  the  led^  was  not  known,  at  the  time  of 
the  acquisition  of  the  town  site  patent,  to  con- 
tain such  an  amount  of  minerals  as  to  be  val- 
uable for  mining  purposes,  it  was  not  excepted 
from  the  operation  of  that  patent. 
6(531  *There  can  be  no  doubt  that  the  decis- 
ion of  the  supreme  court  of  the  state  in  this  re- 
spect waa  correct.  It  is  established  by  former 
decisions  of  this  court,  that,  under  the  acts  of 
Congress  which  govern  this  case,  in  order  to 
except  mines  or  mineral  lands  from  the  opera- 
tion of  a  town  site  patent,  it  is  not  sufficient 
that  the  lands  do  in  fact  contain  minerals,  or 
even  valuable  minerals,  when  the  town  site 
patent  take  effect;  but  they  must  at  that  time 
be  known  to  contain  minerals  of  such  extent 
and  value  as  to  justify  expenditures  for  the 
irarpose  of  extracting  them;  and  if  the  lands 
are  not  known  at  that  time  to  be  so  valuable 
for  mining  parposes,  the  fact  that  they  have 
once  been  valuable,  or  are  afterwards  discov- 
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ered  to  be  atill  valuable,  for  such  purposes, 
does  not  defeat  or  impair  the  title  of  persona 
claiming  under  the  town  site  patent.  Deffd- 
back  V.  I/aieke,  115  IT.  S.  8»2  [29:4281;  Dam 
V.  W€il>bold,  189  U.  S.  507  [85:-'38i. 

The  principal  ground  on  which  toe  plaintiffa 
in  error  seek  to  reverse  the  judgment  of  the 
supreme  court  of  California  is  that  its  decision 
in  matter  of  fact  was  erroneous,  and  contrary 
to  the  weight  of  the  evidence  in  the  case. 
But  to  review  the  decision  of  the  state  court 
upon  the  question  of  fact  is  not  within  the  ju- 
risdiction of  this  court. 

In  the  legislation  of  Congress,  from  the  foun- 
dation of  the  government,  a  writ  of  error, 
which  brings  up  matter  of  law  only,  has  al- 
ways been  distinguished  from  an  appeal,  which,, 
unless  expressly  restricted,  brings  up  both  law 
and  fact.  Wiseart  v.  Dauehy,  8  U.  S.  8  Dal  I. 
821  [1:6191;  United  States  y.  Goodwin,  \\  U. 
S.  7  Cranch,  108  [3:284];  CoJiens  v.  Virginia, 
19  U.  S.  6  Wheat  204,  410  [5:257,  292];  IJem- 
wenwny  v.  Fisher,  CI  U.  S.  20  How.  255,  2.58 
[15:7991;  Cunningham  v.  beagle,  185  U.  8.  1, 
42  181:55,681. 

In  the  first  Judiciary  Act  the  whole  appel- 
late jurisdiction  of  this  court  was  limited  to 
matters  of  law.  While  an  appeal  lay  from  the 
district  court  to  the  circuit  court  in'admiralty 
cases,  neither  the  judcments  or  decrees  of  the 
circuit  court,  whether  in  law,  equity  or  admir- 
alty, nor  judgments  or  decrees  of  the  highest 
court  of  a  state,  could  be  reviewed  by  this 
court,  except  by  a  writ  of  error.  Act  of  Sep- 
tember 24, 1789,  chap.  20,  §§  19,  22-25;  1  Stat, 
at  L.  83-86. 

*Under  that  Act  it  was  held  that  a  [064 
decree  in  admiralty  could  not  be  reviewed  by 
this  court  in  matter  of  fact;  and  Chief  Jvstics 
Ellsworth,  after  laying  down  the  rule  that 
the  appellate  jurisdiction  of  this  court  could 
only  be  exercised  within  the  regulations  pre> 
scribed  by  Congress,  said:  "It  is  to  be  con- 
sidered, then,  that  the  judicial  statute  of 
the  Uhitcd  States  speaks  of  an  appeal  and 
of  a  writ  of  error;  but  it  does  not  con- 
found the  terms,  nor  use  them  promiscuously. 
They  are  to  be  understood,  when  used,  accord- 
ing? TO  their  ordinary  acceptation,  unless  some- 
thing appears  in  the  Act  itself  to  control,  mod- 
ify or  change  the  technical  sense  which 
they  have  previously  borne.  An  appeal  is  a 
process  of  civil  law  origin,  and  removes  a 
cause  entirely,  subjecting  the  fact,  as  well  as 
the  law,  to  a  review  and  retrial;  but  a  writ  of 
error  is  a  process  of  common  law  origin,  and 
it  removes  nothing  for  re  examination  but  the 
law."     Wiseart  v.  Dauchy,  8  U.  S.  8  Dall.  82T 


[1:  622];  Jennings  v.  The  Perseverance^  8  U.  8. 
8  Dall.  886  [1:625];    Blaine  v.  r      ^      " 
CarUr,  4  U.  8.  4  Dall.  22  [1:  724]. 


In  1803  Congiess  substituted  an  appeal  from 
the  circuit  court  to  this  court  instead  of  a 
writ  of  error,  in  cases  in  equity  and  in  admir- 
alty; and  upon  such  an  appeal  the  facts  as  well 
as  the  law  were  open  to  review  in 'both 
those  classes  of  cases  until  1875,  when  the 
appeal  in  admiralty  was  restricted  to  questions 
of  law.  Act  of  March  8,  1808,  chap.  40;  3 
Stat,  at  L.  244;  The  San  Pedro,  15  U.  S.  3 
Wheat  132  [4:2021;  The  Baltimore  v.  Roto- 
land,  75  U.  8.  8  Wall.  877  [19:  m\\  Rev. 
SUt  %  892;  Act  of  February  16,  1876,  chap. 
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77,  S  1;    18  Stat,  at  L.  315;    Dunean  v.  The 
Francis  Wright,  105  U.  S.  881  [26:1100]. 

JudsmoDts  of  the  circuit  court  io  actions  at 
law  have  remained  reviewable  by  writ  of  error 
only.  Jones  v.  La  ValleUe,  72  U.  8.  6  Wall. 
679  [18:  550];  Act  of  Jul  V  4,  1840.  chap.  48.  §3; 
5  Stat,  at  L.  898;  Rev.  Stat.  §  691.  UpoD 
Fuch  a  writ  of  error,  this  court,  as  is  well  set- 
tled, cannot  review  a  decision  of  a  question 
of  fart,  even  if  by  the  local  practice,  as  in  Lou- 
isiana, the  law  and  the  facts  are  tried  together 
by  the  jiidpe  without  a  jury. 

in  such  a  case  Mr,  Justice  Story  said:  "We 
have  no  authority,  as  an  appellate  court,  upon 
a  writ  of  error  to  revise  the  evidence  in  the 
court  below,  in  order  to  ascertain  whether  the 
judire  riirhtly  interpreted  the  evidence  or  drew 
riffht  rouchisions  from  it.  That  i«*  the  proper 
OG5]  province  of  the  jury;  or  of  *ihe  judge 
himscir,  if  the  trial  by  jury  is  waived,  and 
il  is  Hubinitted  to  his  personal  decision."  Jli/de 
V.  Bo^racm,  41  U.  S.  10  Pet.  169,  176  [10: 
1>25,  927]. 

In  a  petitory  action  in  the  nature  of  eject- 
nuiit,  to  recover  lund  in  Louisian.i,  the  subject 
was  fully  explained  by  Cliiif  Justice  Taney, 
wholaccortling  to  the  oriirinal  opinion  on  file, 
misprinted  in  some  pariiculars  in  tiie  oflicial 
leporDsaid:  "  Acconiinn;  to  the  laws  of  that 
A'aW,  unless  one  of  the  parties  demands  a  trial 
by  jury,  the  court  decides  the  fact  as  well  as 
the  law:  and  if  the  ju:lguient  is  removed  to  a 
higher  court  for  revision,  the  decision  upon 
the  fact  as  well  as  the  law  is  open  for  exami 
nati(>n  in  the  appellate  court.  The  record 
trausniitied  to  the  superior  court,  therefore,  in 
the  state  practice  necessarily  contains  all  the 
evidence  olTered  in  the  inferior  court.  And  as 
th<'re  is  no  distinction  between  courts  of  law 
au<l  courts  of  equity,  the  leoral  and  equitable 
ri^ljls  of  the  parties  are  tried  and  decided  in  the 
Karne  proctening.  In  the  courts  of  the  United 
i^ialts,  however,  the  distinction  between  courts 
of  law  and  of  equity  is  preserved  in  Louisiana 
as  well  as  in  the  other  states.  And  (he  re- 
moval of  ihe  case  from  the  circuit  court  to  this 
cotirl  is  rei'ulated  by  Act  of  (.'oni:rcss,  and  not 
by  the  practice  of  Louisiana;  and  the  writ  of 
error,  by  which  alone  a  case  can  be  removed 
from  a  circuit  court  when  silting  as  a  court  of 
law,  brings  up  for  revision  here  nothing  but 
questions  of  law;  and  if  the  case  has  been  tried 
according  to  the  Louisiana  practice,  without 
the  intervention  of  a  jury,  the  decisions  of  the 
circuit  court  upon  questions  of  fact  are  as  con- 
clusive as  if  they  had  been  found  by  the  jury." 
The  Chief  Justice  stated  that,  upon  the  first 
art!ument  of  the  case  at  a  former  term,  the 
court,  its  attention  **  not  having  been  drawn 
to  ihe  difference  between  an  appeal  in  the  state 
practice,  and  the  writ  of  error  from  this  court," 
and  being  of  opinion  that  the  weight  of  evi- 
dence was  against  the  authenticity  of  an  in- 
strument under  which  one  of  the  parties 
claimed  title,  and  which  the  circuit  court  had 
held  to  be  authentic,  therefore  reversed  the 
judgment  of  that  court;  but  that  this  court, 
upon  reconsideration,  was  *'  unanimously  of 
opinion  that  the  decision  of  the  circuit  court 
O00]upon  this  question  of  fact*must.  like  the 
finding  of  a  jury,  be  regarded  as  conclusive; 
that  the  writ  of  error  can  bring  up  nothing  but 
gueatioDB  of  law;   and  that,  in  deciding  the 
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?|ue8tion  of  title  in  this  court,  the  paper  re- 
erred  to  must  be  treated  and  considered  as 
authentic  and  ipfficiently  proved;"  and  bad 
therefore  ordered  the  case  to  be  reargued. 
United  States  y.  King,  48  U.  8.  7  How.  883, 
844.  845  [12:  934,  939].  Upon  the  final  argu- 
ment, while  four  of  the  justices  dissented  from 
the  opinion  of  the  court  upon  the  question  of 
law  presented  by  the  record,  none  of  them  dif- 
fered from  the  Chief  Justice  on  the  question 
of  practice;  and  Mr,  Justice  Wayne,  who  de- 
livered the  principal  dissenting  opinion,  said: 
**  No  point  has  been  more  repeatedly  and  more 
authoritatively  settled  than  that  ibis  court  will 
not,  upon  a  writ  of  error,  revise  or  cive  judg- 
ment as  to  the  facts,  but  takes  them  as  found 
by  the  court  below,  and  as  thev  are  exhib- 
ited by  the  record."  48  U.  8.  7  How.  865 
fl2:  948].  See  also  Parks  v.  Turner,  53  U.  8. 
12  IIow.39,43  [13:883,  885];  Arthurs  v.  Hart, 
68  U.  S.  17  How.  6.  12  [15:  30.  32];  Lauftnr 
V.  Hunley,  71  U.  S.  4  Wall.  204.  209  [18:  325. 
326);  Gtneres  v.  CamjMl,  78  U.  8.  11  Wall. 
193  120:  110];  Jefries  v.  Mutual  L.  Ins,  Co. 
110  U.  8.  305,  309  [28:  156,  157J. 

The  only  appellate  jurisdiction  which  has 
ever  l)een  conferred  by  Congress  upon  tiiis 
court  to  review  the  judgments  or  decnvs,  at 
law  or  in  equity,  of  the  highest  court  of  a 
state,  has  been  by  writ  of  error.  Cohens  v. 
Virffinia,  19  U.  8.  6  Wheat.  264.  410  [5:  257, 
292];  Vertfeny,  Gd^wan,  63  U.  8.  22  How. 
192  [10:  380];  Act  of  8eptember  24, 17^9,  chap. 
20.  i^  25;  1  8tat.  at  L.  85;  Act  of  Fehruarv  5. 
1807.  rhH|f.  28,  §  2;  14  Stat,  at  L.  386;  Kev. 
Stat.  ^  709;  Act  of  iMarch  3.  1891,  chap.  517, 
§  5;  26  Stat,  at  L.  827. 

Such  a  writ  of  error  can  be  sustained  only 
when  the  decision  of  the  state  court  is  against 
a  right  claimed  under  the  Constitution  and 
laws  of  the  United  States.  Montgomery  v. 
Ifernandez,  25  U.  8.  12  Wheat.  129  (6:  575); 
MiSf<oui'iv.  Andriano,  138  U.  S.  490  [34:1012]. 
And  if  the  decision  of  the  stale  court  rists  on 
an  indepen<ient  ground  of  law,  not  involving 
any  Federal  question,  this  court  has  no  juris- 
diction. JSew  Orleans  Water  Works  (Jo.  v. 
Louisiana  Sugar  lief.  Co,  125  U.  8.  18  [31: 
607]:  KuHtis  v.  Bolles,  150  U.  8.  301  [37:  1111]; 
Calif  ft  nia  Powder  Wofks  v.  Davis,  ante,  p.  206. 
The  reasons  against  its  jurisdiction  are  as 
strong,  if  not  stronger,  when  the  decision  of 
the  state  court  proceeds  upon  matter  of  fact 
only. 

♦When,  indeed,  the  question  decided  [007 
by  the  state  court  is  not  merely  of  the  weight  or 
sufficiency  of  the  evidence  to  prove  a  fact,  but  of 
the  competency  and  lei»al  effect  of  the  evidence 
as  bearuig  upon  a  question  of  Federal  law.  the 
decision  may  !»  reviewed  by  this  court.  It 
was  accordingly  said  by  Mr.  Justice  Catron: 
"The  powers  of  the  supreme  court  are  limited 
in  cases  coming  up  from  the  state  courts,  under 
the  25th  sc^ction  of  the  Judiciary  Act.  to  ques- 
tions of  law,  where  the  final  judgment  or 
decree  draws  in  qu(  stion  the  validity  of  a 
treaty  or  statute  of  the  United  States,  etc.,  or 
where  their  construction  is  drawn  in  question, 
or  an  authority  exercised  under  them;  and  aa 
the  admission  of  evidence  to  establish  the  mere 
fact  of  boundary  in  regard  to  the  extent  of 
grant  cannot  raise  a  question  involving  either 
the  validity  or  construction  of  an  Act  of  Con- 
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gress,  etc.,  this  court  has  no  Juriadiction  to 
coDsider  and  revise  the  decision  of  a  state  court, 
however  erroneoua  it  may  be  in  admitting  the 
evidence  to  establish  the  fact.  But  when  evi- 
dence ia  admitted  aa  competent  for  this  pur- 
pose, and  it  is  aoueht  to  give  it  effect  for  other 
purposes  which  do  involve  questions  giving 
this  court  Jurisdiction,  then  the  decisions  of 
state  courta  on  the  effect  of  such  evidence  may 
be  fully  considered  here,  and  their  Judgments 
revers^  or  affirmed,  in  a  similar  manner  as  if 
a  like  question  had  arisen  in  a  supreme  court 
of  error  of  a  state,  when  reversing  the  proceed- 
ings of  inferior  courta  of  original  jurisdiction." 
Mackny  v.  DilUm,  45  U.  8.  4  How.  421,  447 
ril:  1088.  1050].  The  only  questions  of  evi- 
dence considered  in  that  case  arose  upon  a  bill 
of  exceptions  to  the  legal  competency  of  evi- 
dence relied  on  to  prove  a  title  under  an  Act 
of  Congress. 

Again,  in  Almonester  v.  Ksnton,  Mr.  Juiliee 
Cniron  said:  "Now  that  this  court  has  no  ju- 
risdiction, under  the  25th  section  of  the  Judic- 
iary Act  of  1789.  to  re-examine  the  decision  of 
a  state  court,  which  drew  in  question  the  mere 
fact  of  where  a  dividing  line  between  two 
iracta  of  land  was,  ia  too  plain  for  discussion. 
Had  the  decision  of  the  supreme  court  of 
Louisiana  stopped  here,  then  certainly  juris- 
diction would  be  wanting."  50  U.  S.  9  How. 
1.  7  1 18:  21,  23].  And  this  court  assumed 
jurisdiction  of  that  case  solely  because  the  state 
008]  court  had  *gone  further,  and  had  given 
a  construction  to  an  Act  of  Congress. 

So  in  Moreland  v.  Page^  this  court  dismissed 
a  writ  of  error  to  review  the  Judgment  of  a 
atnte  court  upon  a  question  of  the  proper 
boundary  between  two  tracts  of  land,  although 
the  owner  of  each  claimed  under  a  grant  from 
the  United  States;  and  Mr.  Justice  Grier  in  de- 
livering judgment  said:  *'It  is  a  question  of 
fnot,  depen(ilng  on  monuments  to  be  found  on 
the  ground,  documents  in  the  land  ofUce.  or 
the  opinion  of  experts  or  surveyors  appointed 
by  the  court  or  the  parties.  If  the  accident  to 
the  controversy  that  kx>th  parties  claim  title 
under  the  United  States  should  be  considered 
as  sufficient  to  bring  it  within  our  Jurisdiction, 
then  every  controversy  involving  the  title  to 
such  lands,  whether  it  involve  the  inheritance, 
partition,  devise  or  sale  of  it,  may,  with  equal 
propriety,  be  subject  to  the  examination  of 
this  court  in  all  lime  to  come."  61  U.  S.  20 
How.  522,  523  [15:  1009,  lOlO). 

In  Lytle  v.  Arkansas,  in  which  the  supreme 
court  of  Arkansas  had  decided  against  a 
pre-emptive  right  claimed  under  the  laws  of  the 
United  States,  Mr.  Justice  Catron  said:  ''It  is 
not  material  whether  the  invalidity  of  the  title 
was  decreed  in  the  supreme  court  of  Arkansas 
upon  a  question  of  fact  or  of  law.  The  fact 
that  the  title  was  rejected  in  that  court  author- 
izes this  court  to  re  examine  the  decree."  63 
U.  S.  22  How.  193, 208  [16:  806.  309].  Those 
oliservaiions  must  be  taken  as  applied  to  the 
<*ase  before  the  court,  in  which  the  decision  of 
the  question  of  fact  depended  on  the  legal 
effect  of  acts  of  officers  oi  the  United  States  re- 
garding that  title;  and  that  it  was  not  intended 
to  enlarge  the  scope  of  the  appellate  jurisdic- 
tion of  this  court  is  evident  from  the  cases 
there  cited.  See  also  Magmre  v.  Tyler ^  66  U. 
8.  1  Black,  195,  203  [17:  137,  141]. 


That  this  court,  in  an  action  at  law,  at  least, 
has  no  Jurisdiction  to  review  the  decision  of 
the  highest  court  of  a  state  upon  a  pure  ques- 
tion of  fact,  although  a  Federal  question  would 
or  would  not  be  presented  according  to  the 
way  in  which  the  question  of  fact  was  decided, 
is  clearly  settled  by  a  series  of  later  decisions, 
some  of  them  in  cases  very  like  the  one  now 
before  ua. 

*In  Campau  v.  Leuiis  (1865)  70  U.  S.  8  [669 
Wall.  106  [18:211],  a  decision  of  the  state  court 
as  to  the  value  of  land  conveyed  by  deed,  upon 
which  depended  the  requisite  amount  of 
stamps  under  the  revenue  law  of  the  United 
States,  was  held  not  to  be  reviewable,  althoueh, 
if  the  value  of  the  land  had  been  admitted,  a 
Federal  question  would  have  been  presented. 
HaU  V.  J<yrdan,  82  U.  S.  15  Wall  398  [21:  72]. 

In  Merced  Min.  Co.  v.  Bogas  (1865)  a  right 
of  possession  for  the  purpose  of  extracting  gold 
from  quartz  rock  was  claimed  "by  a  license 
inferred  from  the  general  policy  of  the  state  or 
of  the  United  States,  in  relation  to  mines  of 
gold  and  silver  and  the  lands  containing  them;" 
and  a  writ  of  error  to  review  a  decision  of  the 
supreme  court  of  California  against  the  claim 
was  dismissed  by  this  court,  speaking  by  Chief 
Justice  Chase,  for  the  following  reasons:  "We 
doubt  whether  such  a  claim,  even  if  made  in 
the  pleadings,  would  be  such  an  allegation  aa 
would  give  jurisdiction  to  this  court.  How- 
ever that  may  be,  there  was  no  decision  of  the 
court  against  the  validity  of  such  a  license. 
The  decision  was,  that  no  such  license  existed; 
and  this  was  a  finding  by  the  court  of  a  ques- 
tion of  fact  upon  the  submission  of  the  whole 
case  by  the  parties,  rather  than  a  judgment 
upon  a  question  of  law.  It  is  the  same  case,  in 
principle,  as  would  be  made  by  an  allegation, 
in  defense  to  an  action  of  ejectment,  of  a  patent 
from  the  United  States,  with  an  averment  of 
its  loss  or  destruction,  and  a  finding  by  the  jury 
that  no  such  patent  existed,  and  a  consequent 
judgment  for  the  defendant.  Such  a  judg- 
ment would  deny,  not  the  validity,  but  the  ex- 
istence of  the  patent.  And  this  court  would 
have  no  jurisdiction  to  review  it."  70  U.  8.  8 
Wall.  804,  310  [18:  245.  247J. 

In  Carpenter  v.  Williams  (1869)  it  was  held 
that  this  court  had  no  jurisdiction  where  the 
decision  of  the  state  court  turned  upon  the 
identity  of  the  person  to  whom  a  recorder  of 
land  titles  confirmed,  or  intended  to  confirm,  a 
lot  of  crround;  and  Mr.  Justice  Miller  in  deliv- 
ering  judgment  said:  '*It  is  a  mistake  to  sup- 
pose that  every  suit  for  real  estate,  in  which 
the  parties  claiming  under  the  Federal  govern- 
ment are  at  issue  as  to  which  of  them  is  en- 
titled to  the  benefit  of  that  title,  neceasarilj 
raises  a  question  of  Federal  cognizance.  If  thia 
were  so,  the  title  to  all  the  vast  domain,  once 
vested  in  the  United  ^States,  could  be  [67 O 
brought  from  the  state  courta  to  this  tribunai" 
76  U.  S.  9  Wall.  785,  786  [19:  827,  828). 

In  CraiT/  v.  Devlin  (decided  February  21, 
1876)  in  an  action  to  recover  the  price  of 
alcohol  sold,  the  defendants  contended  that 
the  sale  was  unlawful  because  of  a  violation  of 
the  internal  revenue  laws  of  the  United  States. 
The  court  of  appeals  of  New  York  gave  judg- 
ment for  the  plaintiff,  because  no  such  viola- 
tion was  proved;  and  this  court  dismissed  the 
writ  of  error,  upon  the  authority  of  Merced 
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Min.  Co,  V.  Boggs,  above  cited;  Chi^  Justice 
Waite  saying:  "There  could  have  been  do  de- 
cisioD  of  the  court  of  appeals  against  the  valid- 
ity of  any  statute  of  the  United  States,  because 
U  was  found  that  the  facts  upon  which  the 
defendants  below  relied  to  bring  their  case 
within  the  statute  in  question  did  not  exist. 
The  judgment  did  not  deny  the  validity  of  the 
statute,  but  tbe  existence  of  the  facts  neces- 
■ary  to  bring  the  case  within  its  operation." 
Reported  only  in  U.  S.  Sup.  Ct  Rep.  Bk.  23 
L.  ed.  510,  511. 

In  Republican  River  Bridge  Co,  v.  Kansas 
Pae,  R.  Co.  (decided  a  week  later)  in  an  action 
at  law  concerning  the  title  to  real  estate,  in 
which  each  party  claimed  under  a  grant  from 
Congress,  a  district  court  of  the  state  of  Eao- 
•aa,  to  which  the  case  had  been  submitted  with- 
out the  intervention  of  a  jury,  made  findings 
of  fact,  upon  which  it  declared  the  law  to  be 
for  the  defendant;  its  judgment  was  affirmed 
1^  the  supreme  court  of  the  state,  and  the 
plaintiff  sued  out  a  writ  of  error  from  this 
coart^  Mr,  Justice  Miller,  in  delivering  the 
opinion,  said:  "The  finding  by  the  district 
court  was  received  by  the  supreme  court  of  the 
state  as  conclusive  as  to  all  facts  in  iasue,  and 
it  is  equally  conclusive  upon  us.  Where  a 
right  is  set  up  under  an  Act  of  Congress  in  a 
state  court,  any  matter  of  law  found  in  the 
record,  decided  by  the  highest  court  of  the 
state,  bearing  on  the  right  so  set  up  under  the 
Act  of  Congress,  can  be  re  examined  here.  In 
chancery  cases,  or  in  any  other  class  of  cases 
where  all  the  evidence  becomes  part  of  the 
record  in  the  highest  court  of  the  state,  the 
same  record  being  brought  here,  this  court  can 
review  the  decision  of  that  court  on  both  the 
law  and  the  fact,  so  far  as  may  be  necessary  to 
determine  the  validity  of  the  right  set  up  under 
67 1  l*tbe  Act  of  Congress.  But  in  cases  where 
the  facts  are  submitted  to  a  jury,  and  are 
passed  upon  by  the  verdict,  in  a  common  law 
action,  this  court  has  the  same  inability  to  re- 
view those  facts  in  a  case  coming  from  a  state 
court,  that  it  has  in  a  case  coming  from  a  cir- 
cuit court  of  the  United  States.  This  conclu- 
siveness of  the  facts  found  extends  to  the  find- 
ing by  a  state  court  to  whom  they  have  been 
submitted  by  waiving  a  jury,  or  to  a  referee, 
where  they  are  so  held  by  state  laws,  as  well  as 
to  the  verdict  of  a  jury."  And  Merced  Min, 
Oo.  v.  Boggs  and  Grary  v.  Devlin,  above  cited, 
were  referred  to  as  supporting  this  conclusion. 
92  U.  S.  315-317  [23:  515,  516]. 

Whether  the  suggestion  in  that  opinion,  as 
to  the  power  of  this  court  in  chancery  cases  to 
review  the  decision  of  a  state  court  on  both  the 
law  and  the  fact,  is  to  be  limited  to  cases  in 
which  the  decree  of  that  court  is  general  upon 
the  whole  record,  without  specifically  passing 
upon  any  question  of  fact;  and  whether  the 
suggestion,  especially  if  more  broadly  con- 
ttrued,can  be  reconciled  with  the  earlier  opin- 
ions of  this  court,  already  cited,  upon  writa  of 
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error  to  the  circuit  court  of  the  United  Statea 
in  admiralty  cases,  or  in  cases  tried  according 
to  the  law  of  Louisiana,  need  not  now  be  con- 
sidered. 

In  Martin  v.  Marks  (1877)  upon  a  writ  of 
error  to  the  supreme  court  of  Louisiana  in  an 
action  in  the  nature  of  ejectment,  Mr,  Justice 
Miller,  speaking  for  this  court,  said  that  the 
question  whether  a  selection  of  swamp  lands- 
had  in  fact  been  filed  by  the  surveyor  general 
of  Louisiana  in  the  General  Land  Office  was 
"not  of  that  Federal  character  which  author- 
izes us  to  review  the  decision  of  the  supreme 
court  of  Louisiana  upon  it."  97  U.  8.  345, 
348  [24:  940.  9411 

In  Kenney  v.  JSfflnger  (1885)  this  court  dis- 
missed a  writ  of  error  to  the  supreme  court  of 
appeals  of  the  state  of  Virginia,  for  reasons 
stated  in  the  opinion  delivered  by  Mr,  Justice 
FieM  as  follows:  "The  writ  of  error  brought 
by  the  trustee  raises  no  Federal  question  which 
we  can  consider.  Whellier  the  bond  of 
Effinger  was  or  was  not  executed  with  refer- 
ence to  Confederate  notes  is  a  question  of  fact 
for  the  state  court,  and  not  one  of  law  for  this 
court."    115  U.  S.  577  [29:  498]. 

*In  Quimbg  v.  Bot/d{mS)\B  which  va-[672 
rious  errors  were  assigned  in  a  judgment  of  the 
supreme  court  of  the  state  of  Colorado  between 
two  adverse  claimants  of  a  lode,  this  court, 
speaking  by  the  present  Chief  Justice,  dis- 
missed the  writ  of  error  for  want  of  jurisdic- 
tion, because  some  of  the  objections  made  in 
this  court  had  not  been  taken  below,  and  "the 
other  alleged  errors  involved  questions  either 
of  fact,  or  of  state  and  not  of  Federal  law." 
128  U.  S.  488.  489  [32:  602.  503|. 

In  California  Powder  Works  v.  Davis,  ante, 
p.  206,  in  which  each  party  to  a  suit  to  quiet 
title  claimed  title  claimed  under  a  patent  from 
the  United  States  confirming;  a  Mexican  grant, 
and  the  judgment  of  the  supreme  court  of  Cal- 
ifornia rested  on  the  proposition  of  fact  that 
the  grant  under  which  the  plaintiff  in  error 
deraigned  title  was  simulated  and  fraudulent, 
this  court  dismissed  the  writ  of  error  for  want 
of  jurisdiction. 

The  case  now  before  us  is  an  action  of  eject- 
ment, which  was  submitted  to  the  supreme 
court  of  the  same  state,  according  to  the  local 
practice  upon  findings  of  fact  and  a  statement 
of  evidence  by  an  inferior  court  of  the  state. 
From  the  foregoing  reasons  and  authorities,  it 
follows  that  this  court  cannot  review  the  de- 
cision of  the  state  court  upon  the  question  of 
fact  whether  the  ledge,  at  the  time  when  the 
town  site  patent  took  effect,  was  known  to  be 
valuable  for  mining  purpose;  and  the  only 
question  of  Federal  law  in  the  case  having 
been  rightly  decided  by  that  court,  its  judg- 
ment is  affirmed. 

Mr.  Justice  Harlan  concurred  in  the  ]udg> 
ment  of  affirmance,  but  not  in  all  the  reaaon^ 
ing  of  the  opinioo. 
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673]  ♦L.  C.  GERLING,  Administrator  of 
John  W.  Martin,  Piff,  in  Err., 

THE    BALTIMORE     A     OHIO     RAIL- 
ROAD  COMPANY. 

(See  *'3£<utin'B  Admr,  v.  Baltimfyre  AO,R,  Co,^  8. 
C.  Ueporter'0  ed.  673-710.) 

Jion-residerU,  uho  i$ — removal  of%nitfrom  state 
to  Federal  court — when  petition  for  removal 
mit$t  be  filed— filing  too  late — objection  may 
be  waivA — amendment — person al  repreMnta- 
tite  of  deeeoMd  party— cannot  maintain  ac- 
tion for  personal  injury— dismissal  of  suit. 

L  Defendant,  In  order  to  be  a  nonresident  of  a 
state  witliln  the  meaningr  of  the  Act  of  March  8, 
1887,  chap.  873.  must  be  either  a  citizen  ot  aootber 
state,  or  a  cor|K>ration  created  by  the  laws  of  an- 
other state. 

H  A  railroad  corporation  of  one  state,  which  is 
also  created  a  corporation  of  another  state,  can- 
not remove  into  the  circuit  court  of  the  United 
States  a  suit  brouirht  against  it  in  a  court  of  the 
latter  state  by  a  citizen  of  that  state. 

S.  A  railroad  corporation  of  one  state,  which  car- 
ries on  business  in  another  state  by  the  license  of 
the  latter  state,  can  remove  into  the  circuit  court 
of  the  United  States  a  suit  brought  against  it  in 
a  court  of  the  latter  state  by  a  citizen  of  that 
state. 

4.  The  petition  tor  removal  must  be  fUed  in  the 
state  court  as  soon  as  the  defendant  is  required 
to  make  any  defense  whatever  in  that  court. 

%,  Where  a  suit  is  not  removed  from  a  state  court 
to  a  Federal  court  within  the  time  prescribed  in 
the  Act  of  Congress,  and  a  motion  to  remand  up- 
on that  ground  is  promptly  made  and  denied,  the 
judgment  of  the  Federal  court  will  bo  reversed 
with  directions  to  remand  the  case  to  the  state 
court. 

t.  The  objection  that  the  petition  of  removal  was 
filed  too  late,  is  waived,  if  such  objection  Is  not 
taken  until  after  the  case  has  been  tried  in  the 
Federal  court. 

T.  Amendments  to  a  petition  for  removal  can  only 
be  allowed  when  the  petition  as  presented  to  the 
state  court  shows  upon  its  face  sufficient  grounds 
for  removal. 

%,  The  personal  representatives  of  a  deceased 
purty  to  a  suit  cannot  prosecute  or  defend  the 
suit  after  his  death,  unless  the  cause  of  action,  on 
account  of  which  the  suit  was  brought,  is  one 
that  survives  by  law. 

t.  In  West  Virginia,  no  action  for  personal  injury 
can  be  maintained  by  the  executor  or  adminis- 
trator of  the  person  to  whom  the  wrong  was 
done,  ezoept  for  a  wrongful  act,  neglect  or  de- 
fault causing  death. 

10.  Where  in  an  action  for  personal  injuries  the 
judgment  was  against  the  plaintlCT,  and  he  has 
died  since  the  action  was  brought  to  this  court 
by  writ  of  error,  the  writ  of  error  will  be  dis- 
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Note.— ^s  to  jurisdiction  of  United  States  circuit 
tourt  depending  on  parties  and  residence^  see  note 
to  Bmory  v.  Oreenough,  1:  640. 

As  to  edloralile  conveyance  to  enable  suit  to  be 
trought;  motive  of  transfer;  when  no  ot)iection;  cou- 
pons; residence  of  assi(tnor^  see  note  to  M*I>onald  v. 
Smalley,  7:  287. 

As  to  removal  of  causes,  under  Act  of  1S75;  cUixen- 
ship.  Bee  note  to  Meyer  t.  Delaware  B.  Const  Co. 
S:508. 
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IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  West  Yirgioia, 
to  review  a  judgment  in  fayor  of  defendant, 
The  Baltimore  &  Ohio  Railroad  Company,  in 
a  suit  brought  by  John  W.  Martin,  plaintiff, 
against  said  company,  to  recover  damages  for 
personal  injuries  caused  to  plaintiff  by  defcnd- 
anl's  negligence.  At  the  present  term  of  this 
court,  the  plaintiff's  death  was  suggested,  and 
Gerllng,  his  administrator,  appointed  by  the 
county  court  of  Berkeley  county,  in  West 
Virginia,  came  in  to  prosecute  in  his  stead,  and 
defendant  moved  to  dismiss  the  writ  of  error. 
Dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Daniel  B.  Lacaa,  for  plaintiff  in 
error: 

The  application  for  removal  was  not  mado 
in  time. 

Ex  parte  Pennsylvania  Co.  187  U.  S.  451  (84: 
788);  Fisk  v.  Henarie,  142  U.  S.  459  (36:  1080); 
Wyehe  v.  Macklin.  2  Rand.  (Va.)  426;  JJinton 
V.  Ballard,  3  W.  Va.  682;  Delaplain  v.  Arm- 
strong, 21  W.  Va.  211.  219. 

The  Baltimore  &  Ohio  Railroad  Company, 
as  to  its  franchises  and  operations  in  West  Vir- 
ginia, was  a  *' citizen"  of  that  state,  and  aa 
such  incapacitated  to  remove  a  case  instituted 
in  her  courts  by  another  citizen  thereof. 

Ohio  dt  M,  R.  Co.  v.  Wheeler,  66  U.  8.  1 
Black,  286  (17:  130);  Chicago  eft  N,  W,  R,  Co. 
v.  Whitton,  80  U.  8.  13  Wall.  270  (20:  671); 
Memphis  d  0.  R,  Co,  v.  Alabama,  107  U.  8. 
581  (27:  518);  Baltimore  dk  0.  R.  Co.  v.  Harris, 
79  U.  S.  12  Wall.  82  (20:  858):  Baltimore  dk  0. 
R.  Co.  T.  Qallahue,  12  Gratt.  66(5,  65  Am.  Dec. 
254;  Ooxhorn  v.  Ohio  County  /Suprs.  1  W.  Va. 
308;  Baltimore  <k  O  R.  Co.  v.  Marshall  County 
Suprs.  3  W.  Va.  319;  Clark  v.  Barnard,  liis 
U.  8.  436  (27:  780);  Stone  v.  Farmers  Ij>an  dk 
T,  Co.  116  U.  8.  307  (29:  636);  Pennsylvania 
R  Co.  v.  St.  Louis,  A.  <ft  T.  H.  R.  Co,  118  U. 
8.  295  (30:  87);  BaUimore  dt  0.  R.  Co.  v.  Pitts- 
burg, ^y.  dk  K.  R.  Co,  17  W.  Va.  812;  Henen 
v.  Baltimfyre  dk  0.  R,  Co,  17  W.  Va.  881; 
Qunrrier  ▼.  BaUimore  d  0,  R.  Co.  20  W.  Va. 
424. 

Mr.  John  K.Cowen.for  defendant  in  error: 

The  very  broad  distinction  should  be  ob- 
served and  maintained  between  corporations 
which  are  chartered  by  one  state  and  afterward 
permitted  by  license  to  come  into  other  states 
and  exercise  corporate  franchises,  and  corpo- 
rations which  are  chartered  by  two  or  more 
states. 

In  the  first  class,  although  the  condition  up- 
on which  the  corporation  is  allowed  to  exer- 
cise its  franchise  in  the  foreign  state  may  be 
that  it  shall  be  amenable  to  all  the  laws  of  the 
state  and  be  liable  to  suit  therein,  yet  it  is  still 
held  to  be  a  citizen  of  the  state  creating  it,  and 
may,  if  sued  in  the  foreign  state,  by  a  resident 
of  that  state,  remove  the  suit  to  the  Federal 
court. 

Baltimore  d  0.  R.  Co.  v.  Harris,  79  U.  S.  13 
Wall.  05  (20:  354);  Callahan  v.  Lovisville  d  JV. 
R.  Co.  11  Fed.  Rep.  587;  Williams  v.  Missouri, 
K,  d  T.  R.  Co,  8  Dill.  267;  Pennsylvania  R. 
Co.  v.  St.  Lovis,  A.  d  T.  H.  R.  Co.  118  U.  8. 
295  (80:  87);  Goodlett  v.  LouisvUte  d  N.  R.  Co, 
122  U.  8.  891  (80:  1280). 

In  the  second  class,  as  the  corporation  it 
chartered  by  both  states,  it  cannot,  when  sued 
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bj  a  dtizeD  of  one  of  the  cbarteriog  states,  re- 
move the  case  to  the  Federal  court,  on  the 
ffrouDd  that  it  is  chartered  by  another  state. 
It  la  held  to  be  a  domestic  corporation  of  either 
state,  in  cases  of  suit  by  citizens  of  the  same 
state. 

Ohio  <ft  M.  R.  Co,  T.  Wheeler,  66  U.  S.  1 
Black,  286  (17:  180):  Memphie  <ft  C,  R  Co.  y. 
Alabama,  107  U.  S.  581  (27:  618);  Stone  y. 
Farmers  Loan  eft  T.  Co,  116  U.  S.  807  (29: 
686);  Baltimore  db  0.  R.  Co.  y.  Koontz.  104  U. 
8.  5  (26:  648);  Home  Ins.  Co.  v.  Morse.  87  U. 
8.  20  Wall.  446  (22:  865);  IMand  v.  Wilkinson, 
81  U.  8.  6  Pet.  817  (8:  412). 

Objection  cannot  betaken  at  this  time  of  fil- 
ing the  petition  for  removal. 

A)/ers  V.   ./atson,  118  U.  S.  594  (28:  1093). 

The  time  of  filing  the  petition  for  removal  is 
not  a  Jurisdictional  matter,  and  may  be  waived 
by  the  parties. 

French  v.  Stewart,  89  U.  8.  22  Wall.  28S 
fB2:  854);  Edrington  Y.Jefferson,  111  U.  8.  770 
(28:  594). 

TbiA  acrion  has  abated  by  the  death  of  the 
plslntift  in  error. 

Cunninyliam  v.  Sayre,  21  W. Va.  440;  Curry 
V.  Manninfjton,  28  W.  Va.  14. 

Suits  for  injuries  to  the  person  or  character 
die  with  the  person,  and  cannot  be  maintained 
by  the  representatives  of  the  deceased  party. 

Flynn  v.  Perkins,  8  Jur.  N.  8.  1177. 

Mr,  Jvstice  Gray  delivered  the  opinion  of 
theeouit: 

This  WHS  an  action  of  trespass  on  the  case, 
brought  March  1,  1888,  in  the  circuit  court  of 
Berkeley  county  in  the  state  of  West  Virginia. 
by  John  W.  Martin  aqainst  the  Baltimore  & 
Ohio  Railroad  Company  to  recover  damans 
In  the  sum  of  $10.00()  for  personal  injuries 
caused  to  the  plaintiff  by  the  defendant's  neg- 
ligence at  Bay  view  in  the  state  of  Maryland  on 
liay  22.  1887. 

6n  April  12,  1888,  the  defendant  filed  in 
that  court  a  petition,  with  proper  affidavit  and 
bond,  for  the  removal  of  the  case  into  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  West  Virginia,  on  the  ground  that  at  the  com- 
mencement of  the  suit  and  ever  since  the  plain- 
tiff was  a  citizen  of  West  Yircinia  and  the  de- 
fendant a  corporation  and  citizen  of  Maryland. 
On  April  24,  1888,  the  plaintiff  was  permitted 
by  the  state  court,  against  the  defendant's  ob- 
jection, to  file  an  answer  to  the  petition  for 
removal,  denying  that  the  defendant  was  a 
nonresident  corporation,  and  alleging  that  it 
was  for  all  the  purposes  of  the  suit  a  resident 
of  West  Virginia,  and  therefore  not  entitled  to 
remove  the  case;  and  the  court,  upon  a  hearing 
on  that  petition  and  answer,  "taking  judicial 
675]  notice  *of  the  statutes  incorporating  the 
defendant  in  Virginia  and  in  this  state,  and 
befnir  of  ojpinion  that  said  Baltimore  &  Ohio 
Bailroad  (Jompany  is  not  a  nonresident  corpo- 
ration," refused  to  allow  the  removal. 

But  the  circuit  court  of  the  United  8tates, 
on  June  11,  1888,  upon  the  production  by  the 
defendant  of  a  duly  certified  copv  of  the  rec- 
ord of  the  above  proceedings,  ordered  the  case 
to  be  docketed  in  that  coart;  and  on  July  28, 
1888,  ordered  it  to  be  removed  into  that  court. 

On  December  18,  1888,  the  plaintiff  filed  in 
itai  court  a  plea  (called  in  the  record  a  plea  in 


abatement)  that  it  ou^ht  not  to  take  further 
cognizance  of  the  action,  because  before  and 
at  the  time  of  the  removal  the  defendant  "waa 
and  is  now  a  resident  of  the  district  of  West 
Virginia,  and  is  therefore  not  entitled  to  re- 
move said  action"  to  that  court.  A  demurrer 
to  that  plea  was  filed  by  the  defendant,  and 
sustained  by  the  court  "And  thereupon,"  aa 
the  record  stated,  "the  plaintiff  moved  to  re- 
mand this  action  to  the  circuit  court  of  Berk- 
ley county,  which  motion  the  court  over- 
ruled." 

The  defendant  then  pleaded  not  guilty. 
Upon  the  issue  joined  on  this  plea,  the  case  waa 
tried  by  a  iur;^,  the  plaintiff  and  other  wit- 
nesses testified  in  his  favor,  a  verdict  was  ren- 
dered for  the  defendant  under  instructions  of 
the  court,  and  Judgment  was  rendered  upon 
the  verdict. 

The  plaintiff  duly  excepted  to  those  instruo- 
tioos,  and  sued  out  this  writ  of  error,  which 
was  entered  in  this  court  on  January  18,  1890, 
together  with  an  assignment  of  errors,  in 
which  the  only  error  assigned  to  the  sustaining 
of  the  demurrer  to  the  plaintiff's  plea,  or  to  tbe 
denial  of  his  motion  to  remand,  was  as  fol- 
lows: "The  circuit  court  erred  in  sustaining 
the  demurrer  of  the  said  defendant  in  error  to 
the  plaintiff^s  plea  in  abatement,  and  in  over- 
ruling the  motion  of  the  plaintiff  in  error  to 
remand  the  said  cau^  to  the  state  court  whence 
it  had  been  removed  to  snid  circuit  court  of 
the  United  States,  thus  deriding,  both  in  sus- 
taining said  demurrer  and  in  overruling  said 
motion,  that  the  B:i)timore  &  Ohio  R-iilro:id 
Company  was  a  nonresident  of  West  Virginia 
and  entitled  to  remove." 

*The  other  errors  assigned  were  in  [076 
rulings  and  instructions  at  later  statues  of  the 
casc,which  it  will  not  be  necessary  to  consider. 

At  the  present  term  of  this  court  the  plain- 
tiff's death  was  sugi^ested,  and  Qerling,  his 
administrator,  appointed  by  the  county  court 
of  Berkeley  county  in  West  Virginia,  came  in 
to  prosecute  in  his  stead;  and  the  defendant 
moved  to  dismiss  the  writ  of  error,  l)ecnuse  an 
action  for  |>er8onnl  injuries  abated  by  the 
death  of  tbe  plaintiff. 

It  was  argued,  in  behalf  of  the  administra- 
tor, that  the  removal  from  the  state  court  gave 
the  circuit  court  of  the  United  Stntes  no  Juris- 
diction of  this  case,  for  two  reason!^:  1st  That 
the  Baltimore  &  Ohio  Railroad  Company  was 
a  resident  corporation  of  the  state  of  West 
Virginia;  2d.  That  tbe  application  to  the  state 
court  for  removal  was  not  maile  in  time. 

The  consideration  of  this  arerumeot  naturally 
takes  precedence;  because,  if  the  courts  of  tbe 
United  States  never  lawfully  acquired  jurisdic- 
tion of  tbe  case,  they  have  no  rightful  power 
to  determine  any  question  of  the  liability  of 
the  defendant,  or  of  the  right  of  the  origmal 
plaintiff  in  his  lifetime,  or  of  his  administrator 
since  his  death,  to  maintain  this  action,  but  all 
such  questions  can  only  be  determined  in  the 
courts  of  the  state  in  which  the  action  was 
brought;  and,  therefore,  if  the  circuit  court  of 
the  United  States  had  no  jurisdiction  of  tbe 
case,  its  judgment  should  be  reversed  for  want 
of  jurisdiction,  with  directions  to  remand  the 
case  to  the  state  court,  without  passing  upon 
the  right  to  maintain  the  action  in  a  competent 
tribunal. 
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1.  The  Act  of  March  8,  1887,  chap.  878, 
^hich  was  Id  force  at  the  time  of  (he  removal 
of  this  case,  authorized  any  civil  action 
brought  ill  a  court  of  a  state  YietweeD  citizens 
of  dlDerent  states,  and  iu  which  the  matter  in 
dispute  exceeded,  exclusive  of  interest  and 
costs,  the  sum  or  yalue  of  $2000,  to  be  re- 
moYed  into  the  circuit  court  of  the  United 
Stages  "by  the  defendant  or  defendants 
therein,  bein/;  non-residents  of  tliat  state."  24 
Slat,  at  L.  653.  In  order  to  be  a  * 'nonresident 
of  that  state,"  within  the  meaning  of  this  stat 
677]  ute,  the  defendant  must  be  a*citizen  of 
another  state,  or  a  corporation  created  by  the 
laws  of  another  state.  McCfrmick  Harwling 
Madi.  Co,  v.  WaUUert,  184  U.  S.  41  [88:  8881: 
Ex  parte  Shatc,  {*'8/tawy.  Qvincj/  Min.  Co.**) 
145  U.  8.  444  [86:  768|;  Southern  Pac,  Co.  v. 
Iknton,  146  U.  S.  202  [36:  942];  Martin  v. 
Snyder.  148  U.  8.  668  [37:  6<)2]. 

A  railroad  corporation,  created  b^  the  laws 
of  one  state,  may  carry  on  business  in  another, 
either  by  virtue  of  beini?  createti  a  corporation 
by  the  laws  of  the  latter  state  also,  as  in  In- 
dianapolis &  St.  A.  R.  Co.  V.  Vance,  96  U.  S. 
450  [24:752];  Memphis  dt  0.  R.  Co.  y.  Ala 
bama.  107  U.  8.  581  [27:  518];  Clark  v.  Rar- 
nard,  108  U.  8.  436  [27:  780];  Stone  v.  Farm 
er$  Loan  d  T.  Co.,  116  U.  8.  307  [29:  636]; 
and  OrahamY.  Boston,  IJ.  dk  E.  U.  Co.,  118 
U.  S.  161  [30:196];  or  by  virtue  of  a  license, 
permi.ssion  or  authority,  grunted  by  the  laws 
of  the  latter  state,  to  act  in  that  state  under  its 
charier  from  the  former  slate.  Raltimore  d 
0.  R.  Co.  V.  Harris,  79  U.  8.  12  Wall.  05  [20: 
a'34];  Raltimore  db  0.  R.  Co.  v.  Koontz,  104  U. 
8.  5  [26 :  6431;  Pennsylvania  R.  Co.  v.  St. 
Lonin,  A.  d  2\  H.  R.  Co.,  118  U.  8.  200  [30: 
83];  Goodlett  v.  Louisrille  d  N.  R.  Co.,  122 
U.  8.  391  [30:  1230];  Marye  v.  Baltimore  d  0. 
R.  Co.,  127  U.  8.  117  [32:  94].  In  the  tirst  al 
ternalive.  it  cannot  remove  into  the  circuit 
court  of  the  United  States  a  suit  brought 
against  it  in  a  court  of  the  latter  state  by  a 
citizen  of  that  stale,  because  it  is  a  citizen  of 
the  same  state  with  him.  Memphis  d  C.  R. 
Co.  V.  Alabama,  above  cited.  In  the  second 
alternative,  it  can  remove  such  a  suit,  because 
it  is  a  citizen  of  a  dilTerent  state  from  the 
phiintiiT.  Baltimore  d  0.  R.  Co,  v.  Koontz, 
above  cited. 

Whether  the  Baltimore  &  Ohio  Railroad 
Company  had  the  riijht  to  remove  into  the 
circuit  court  of  the  United  States  this  action, 
brougrhi  against  it  by  a  citizen  of  West  Vir- 
ginia in  a  court  of  that  state,  therefore  depends 
upon  the  question  whether  this  company  was 
a  corporation  created  by  the  laws  of  Slaryland 
only,  or  by  the  laws  of  West  Virginia  also. 

Thia  company,  as  is  admiited,  wuh  originally 
incorporated  by  the  statute  of  Maryland  of 
February  28,  1827  (1826,  chap.  123)  entitled 
••  An  act  to  incorporate  the  Baltimore  &  Ohio 
Bailroad  Company, "  by  which  subscriptions  to 
its  capital  stock  were  to  be  received  by  commis- 
078]sioner8  therein  appointed,  *rig*hts  to  sub- 
fcribe  for  certain  amounts  of  stock  were  re- 
served to  the  state  of  Maryland  and  to  the  city 
of  Baltimore,  and,  as  soon  as  a  certain  amount 
had  been  subscribed  for,  it  was  to  become  a 
corporation  by  the  name  of  the  Baltimore  & 
Ohio  Railroad  Company,  capable  of  purchas- 
ine,   holding  and  selling  real  and    personal 
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property,  and  of  suing'and  being  sued  by  thai 
name,  and  to  enjoy  atl  the  powers,  rights  and 
privileges  of  a  corporation;  its  general  meet- 
ings were  to  be  held  and  directors  chosen  an- 
nually in  Baltimore,  and  the  president  chosen 
by  the  directors;  and  the  president  and  di- 
rectors were  authorized  to  increase  the  capital 
.stock,  to  declare  dividends,  and  to  construct 
and  maintain  a  railroad  from  the  city  of  Balti- 
more to  the  Ohio  river,  and  to  purchase  or 
take  property  for  this  purpose,  making  com- 
pensation to  the  owners. 

lu  support  of  the  proposition  that  this  com- 
pany had  no  right  to  remove  the  case  into  the 
circuit  court  of  the  United  States,  several  leg- 
islative acts  and  judicial  decisions  of  Virginm 
and  West  Virginia  were  relied  on,  which  re- 
quire examination. 

In  West  Virginia,  statutes  of  that  state,  or 
of  the  parent  state  of  Viririnia,  creating  rail- 
road corporations,  or  licensing  and  authorizing 
them  to  exercise  their  francliises  within  the 
state,  are  deemed  public  acts  of  which  tlie 
courts  of  the  state  take  judicial  notice,  without 
proof.  Hart  v.  Baltimore  d  0.  R.  Co.  6  W. 
Va.  336,  349-358;  Mahaney  v.  Eephart,  15  W. 
Va.  6U9,  621;  Hcnen  v.  Baltimore  d  0.  R.  Co. 
17  W.  Va.  881 ,  899;  Northtoestern  Bank  of  F*r- 
f^inia  v.  Maehir,  18  W.  Va.  271.  Doubtless, 
therefore,  such  statutes  must  be  judicially  no- 
ticed by  the  circuit  court  of  the  United  States, 
sitting  within  the  state  of  West  Virginia  and 
administering  its  laws,  and  by  this  court  on 
writ  of  error  to  that  court.  Covington  Dravh 
bridqe  Co.  v.  Shepherd,  61  U.  8.  20  How.  227, 
232  [15:  898,  898]. 

By  the  statute  of  Virginia  of  March  8, 1827, 
chap.  74,  entitled  '*  An  Art  to  Confirm  a  Law, 
Passed  at  the  Present  Session  of  the  General  A»- 
sembly  of  Maryland,  entitled  *  An  Act  to  Incor- 
porate the  Baltimore  &  Ohio  Railroad  Compa- 
ny,' "  and  reciting  that  act  in  full,  it  was  enact- 
ed that  "the same  rights  and  privileges  shall  be 
and  are  hereby  granted  to  the  aforesaid  compa- 
ny *within  the  territory  of  Virginia,  [079 
as  are  granted  lo  them  within  the  territory  of 
Maryland:  the  said  company  shall  be  subject  to 
the  same  pains,  penalties  and  obligations,  as  are 
imposed  t>y  said  act;  and  the  same  rights,  privi- 
leges and  iinmimilies  which  are  reserved  to 
the  stale  of  Maryland,  or  to  the  citizens  there- 
of, are  hereby  reserved  to  the  state'of  Virginia 
and  her  citizens;"  except! fig  as  to  the  location 
of  the  railroad  in  Vir)u;iuia,  and  the  property  to 
be  takcu  for  its  construction:  and  excepting 
also  ibat  any  injury  at  any  time  done  to  the 
road  within  the  limits  of  Virginia  should  be 
punished  according  to  its  laws  in  force  for  the 
protection  of  its  public  works. 

By  the  statute  of  Virginia  of  March  6.  1847, 
chap.  99,  it  was  enacted  that  **  the  Baltimore 
&  Ohio  Railroad  Company  be  and  they  are 
hereby  authorized  to  complete  their  'road 
through  the  territory  of  this  commonwealth" 
to  Wheeling  in  Virginia,  upon  certain  condi- 
tions, including  the  lollowing: 

By  section  6,  *'said  company  shall  be  sub- 
ject to  the  provisions  of"  the  statute  of  Vir- 
ginia of  March  11,  1837,  chap.  118.  *•  with  re- 
spect to  that  portion  of  their  road  or  other 
improvements  now  or  hereafter  to  be  con- 
structed within  this  commonwealth,  so  far  at 
the  same  are  properly  applicable." 
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Bj  section  7,  *•  the  stock,  property  and  prof- 
its of  said  compaDy,  so  far  as  the  same  may  be 
or  accrue  within  this  common weflltb,  shall  be 
■ubject  to  general  taxation  in  like  manner  and 
oo  the  same  footing  with  other  similar  com- 
panies within  this  state:  Provided,  however, 
that  said  taxing  power  shall  not  be  exercised 
until  and  unless  the  net  income  of  the  said 
Baltimore  &  Ohio  Railroad  shall  exceed  six 
per  centum  per  annum  upon  their  capital  in- 
vested.* 

By  section  8,  "  the  general  assembly  hereby 
reserves  to  itself  the  power  of  hereafter  alter- 
ing, amending  or  modifying  anv  or  anv  part 
of  the  provisions  of  this  act:  Frovidea,  that 
Ibe  rights  of  property  and  franchises  acquired 
under  this  act,  and  the  free  use  and  enjoyment 
of  their  rights  and  privileges,  as  granted  by 
this  or  any  other  former  act  now  in  force,  shall 
not  be  taKen  away  or  impaired  by  any  such 
further  act  of  legislation. '^ 
680]  ''The  statute  of  Virginia  of  March  11, 
1887,  chap.  118  (referred  to  in  section  6  of  the 
statute  of  1847,  above  cited)  was  entitled  "  An 
act  prescribing  certain  regulations  for  the  in- 
corporation of  railroad  companies;"  and  began 
by  enacting  that  "whenever  it  shall  be  deemed 
necessarv  by  the  general  assembly  to  grant  a 
charter  for  the  incorporation  of  a  company  to 
construct  a  railroad,  the  following  general  pro- 
visions shall  be  deemed  and  taken  to  be  a  part 
of  the  said  charter  or  act  of  incorporation,  to 
the  same  effect  as  if  the  same  were  expressly 
re-enacted  in  reference  to  any  such  charter  or 
act,  except  so  far  as  such  charter  or  act  may 
otherwise  exprciJsly  provide."  Those  general 
provisions  related  to  the  exercise  of  the  right 
of  eminent  domain,  and  the  payment  of  com- 
pensation for  property  taken  or  injured:  the 
time  of  completing  the  works  of  a  company  so 
incorporated;  the  annulling  of  its  charter  by 
the  state  of  Virginia  in  case  it  should  after- 
wards fail  to  keep  its  road  in  repair,  and  to  af- 
ford the  intended  accommodation  to  the  pub- 
lic, for  three  successive  years;  the  right  and 
duty  of  transporting  persons  and  properly;  and 
other  matters  not  neccessary  to  be  specified. 

Upon  the  division  of  the  state  of  Virginia, 
tnd  the  admission  of  West  Virginia  into  the 
Union  as  a  state,  that  part  of  the  Baltimore  <& 
Ohio  Kailroad,  which  had  been  within  the 
state  of  Virginia,  came  within  the  state  of 
West  Virginia.  See  Act  of  Congress  of  De- 
cember 81,  1862,  chap  6:  12  Stat,  at  L.  633; 
Virginia  v.  Wat  Virginia.  78  U.  8.  11  Wall. 
80  [20:67].  But  the  general  statutes  of  West 
Virginia,  cited  for  the  plaintiff,  do  not  appear 
to  have  any  important  bearing  upon  this  part  of 
the  case. 

The  statutes  of  West  Virginia  of  1872,  chap. 
227,  ^  16,  and  1882,  chap.  97,  §  80,  hy  which 
sli  railroad  corporations,  "doing  business  in 
this  state  under  charters  granted  and  laws 
passed  by  the  state  of  Virginia  or  this  state," 
are  declared  to  be  domestic  corporations,  were 
evidently  aimed  at  those  companies  which  had 
been  made  corporations  by  either  state,  wheth- 
er under  special  charters  or  general  laws;  and 
were  probably  intended  to  make  sure  that  cor- 
porations, created  by  Virginia  before  the  separa^ 
tlon  of  West  Virginia,  and  doing  business  with- 
in the  territory  of  the  latter,  should  be  consider- 
SSI  J  ed  'corporations  of  this  state;  and  can- 
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not  reRSonably  be  construed  as  including  cor- 
porations created  by  some  other  state  only. 

Section  80  of  chapter  54  of  the  code  of  West 
Virginia  authorizes  any  corporation,  duly  in- 
corporated by  the  laws  of  any  other  state,  to 
hold  property  and  transact  business  in  West 
Virginia,  "  upon  complying  with  the  require- 
ments of  this  section,  and  not  otherwise.** 
These  requirements  are  that  every  such  corpo- 
ration shall  file  with  the  secretary  of  state  a 
copy  of  its  charter,  or  of  its  articl^  of  associa- 
tion and  of  the  law  under  which  it  is  incorpo- 
rated, and  shall  receive  from  him  a  oertiticace 
of  the  fact,  and  file  this  certificate  with  the 
clerk  of  a  county  in  which  its  business  is  con- 
ducted. By  a  further  provision  of  this  sec- 
tion, "  every  railroad  corporation,  doing  busi- 
ness in  this  state  under  the  provisions  of  this 
section,  or  under  charters  granted  or  laws 
passed  by  the  state  of  Virginia,  or  this  state, 
IS  hereby  declared  to  be,  as  to  its  works,  prop- 
erty, operations,  transactions  and  business  in 
this  state,  a  domestic  corporation,  and  shall  be 
so  held  and  treated  in  all  suits  and  legal  pro- 
ceedings which  may  be  commenced  or  carried 
on  by  or  a^inst  any  such  railroad  corporation, 
as  well  as  in  all  other  matters  relating  to  such 
corporation."  It  then  prohibits,  under  penal- 
ties, any  "  railroad  corporation,  which  has  a 
charter  or  any  corporate  authority  from  any 
other  state,"  to  do  business  or  to  bring  any  ac- 
tion in  the  state,  until  it  has  filed  with  the  sec- 
retary of  state  a  writing  under  its  corporate  seal 
accepting  the  provisions  of  this  section.  This 
section  does  not  make  any  corporation  of  an- 
other state,  which  has  neither  complied  with 
its  requirements,  nor  been  previously  made  a 
corporation  by  special  charter  or  general  law 
of  Virginia  or  of  West  Virginia,  a  domestic 
corporation  of  West  Virginia.  It  has  not  been 
proved  or  suggested  that  the  Baltimore  &  Ohio 
Kailroad  Company  ever  complied  with  the  re- 
quirements of  this  section.  Nor,  as  has  been 
seen,  had  it  been  previously  made  a  corpora- 
tion by  any  statute  of  West  Virginia. 

The  question  under  consideration,  therefore, 
turns  upon  the  construction  and  effect  of  the 
statutes  of  Virginia,  above  referred  to. 

*The  position  that,  by  force  of  those  [682 
statutes  of  Virginia,  the  Baltimore&  Ohio  Rail- 
road Company  became  a  corporation  of  Virgin- 
ia, and  consequently  of  West  Virginia,  is  sought 
to  be  maintained  by  expressions  of  opinion  to 
that  effect  by  the  court  of  appeals  of  Virginia 
in  Baltimore  dk  0.  R.  Co.  v.  Qallahue  (1855)  12 
Gratt.  655,  65  Am.  Dec.  254,  and  b;^  the  su- 
preme court  of  appeals  of  West  Virginia  in 
Qoiliorn  v.  Ohio  County  Suprs.  (1865)  1  W. 
Va.  808.  and  in  Baltimore  d  0.  R  Go,  v.  Mar- 
shaU  County  Suprs,  (18i^9)  8  W.  Va.  819.  But 
in  the  first  case  the  point  decided  was  that  the 
Baltimore  &  Ohio  Railroad  Companv  was  liable 
to  be  sued  in  Virginia;  the  secona  case  con- 
cerned the  validity  of  a  county  subscription  to 
stock  of  a  railroad  company  incorporated  in 
Pennsylvania,  and  authorized  by  a  statute  of 
Virginia  to  construct  a  railroad  therein;  and 
the  third  case  involved  only  the  right  of  the 
state  of  West  Virginia  to  tax  the  Baltimore  A 
Ohio  Railroad  Company. 

On  the  other  hand,  this  court,  in  Baltimore 
dO.B,Co.v,  Harris  (1870)  79  U.  8. 12  Wall. 
66  [20: 854],  upon  great  oonidder&tion,  and  with 
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1  bose  CAses  before  if,  was  clearly  of  opinion 
ibat  neitber  tbe  statutes  of  Virginia,  nor  a  sim- 
ilar Act  of  Congress  as  to  tbe  District  of  Co- 
lumbia, made  toe  Baltimore  &  Obio  Railroad 
Company  a  new  corporation;  and  tbis  for  co- 
gent and  satisfactory  rea8ons,wbicb  were  stated 
by  Mr,  Justice  Swayne  in  delivering  judgment 
«8  follows:  *'  In  botb  tbe  original  Maryland  act 
of  incorporation  is  referred  to,  but  neitber  ex- 
pressly or  by  implication  create  a  new  corpo- 
ration. Tbe  company  was  obartered  to  con- 
struct a  road  in  Virginia,  as  well  as  in  Mary- 
land. Tbe  latter  [a  mistake  for  '*  former,"  as 
it  evidently  means  in  Vir^nial  could  not  be 
done  witbout  tbe  consent  of  Virginia.  Tbat 
consent  was  given  upon  tbe  terms  wbicb  sbe 
thougbt  proper  to  prescribe.  Witb  a  few  ex- 
ceptions, not  material  to  tbe  question  before  us, 
tbey  were  tbe  same  as  to  powers,  privileges, 
obligations,  restrictions,  and  liabilities  as  tbose 
tx>ntaiued  in  tbe  original  cbarter.  Tbe  permis- 
fiion  was  broad  and  comprebensive  in  its  scope, 
but  it  was  a  license  and  nothing  more.  It  was 
given  to  tbe  Maryland  corporation  as  such,  and 
tbat  body  was  tbe  same  in  all  its  elements  and 
083J  in  its  identity  'afterwards  as  before.  In 
Its  name,  locality, capital  stock,  tbe  election  and 
power  of  its  ofQcers,  in  the  mode  of  declaring 
dividends,  and  doing  all  its  business,  its  unity 
was  unchanged.  Only  tbe  spbcre  of  its  oper- 
ations was  enlarged."  79  U.  S.  12  Wall.  81 
[20:  358J.  Tbis  court  then  expressed  its  con- 
currence in  tbe  view  taken  in  Baltimore  A  0, 
R.  Co.  V.  Oallahue,  12  Qratt.  655.  65  Am.  Dec. 
254,  tbat  tbe  company  was  suable  in  Virginia, 
and  decided  tbat  it  was  likewise  suable  in  tbe 
District  of  Columbia,  concluding  its  discussion 
of  tbe  subject  by  saying,  *'  Looking  at  tbe  stat- 
ute alone,  and  reading  it  by  its  own  light,  we 
entertain  no  doubt  tbat  it  made  tbe  company 
liable  to  suit,  where  tbis  suit  was  brought,  in 
all  respects  as  if  it  bad  been  an  independent 
<x>rporation  of  tbe  same  locality."  79  U.  S. 
12  Wall.  88,  84  [20:  358.  359]. 

In  Baltimore  &  0.  R.  Co,  v.  Pitttburg,  W, 
d  K,  R,  Co,  (1881)  17  W.  Va.  812,  a  petition 
of  the  Baltimore  &  Obio  Railroad  Company,  for 
tbe  removal  into  the  circuit  court  of  the  United 
States  of  a  proceeding  for  the  taking  of  some 
of  its  land  for  the  railroad  of  a  West  Virginia 
corporation,  was  denied  by  tbe  courts  of  West 
Virginia,  upon  tbe  ground  that  the  Federal 
courts  could  under  no  circumstances  have  juris- 
diction of  such  cases.  17  W.Va.  866,867.  That 
decision  is  inconsistent  witb  the  decisions  of 
tbis  court  Mississippi  A  R.  R,  Boom  Co.  v. 
Patterson,  98  U.  S.  403,  407  [25:  206,  208]; 
Union  Pae,  R.  Co,  v.  Myers,  115  U.  8.  1,  19 
[29:  319,  8251;  Searl  v.  tkhool  Dist,  No.  f,  124 
U.  8.  197  [81:415].  But  (which  directly  bears 
upon  tbe  question  now  before  us)  the  highest 
court  of  West  Virginia,  in  that  case,  after  re- 
ferring to  tbe  cases  in  12  Oratt.  and  in  1  and  3 
W.  Va.  and  quoting  at  length  from  the  opin- 
ion of  Ibis  court  in  Baltimore  dk  0.  R,  Co.  v. 
Harris,  79  U.  8.  12  Wall.  65  [20:  3541,  includ- 
ing  tbe  passages  above  cited,  said:  "  If  this  be 
true,  we  need  not  differ  as  to  whether  the  act 
of  Virginia  was  a  charter  to  tbe  Baltimore  & 
Obio  Railroad  Company,  or  a  license  of  the 
character  described:  the  result  would  be  tbe 
same  in  eitbercase;  tbe  effect  would  be  to  make 
it,  quoad  all  its  bearings  [business?]  contracts, 
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etc.,  in  West  Virginia,  liable  to  suit  bere,  tb« 
same  as  if  were  a  corporation  of   West  Vii^ 

finia."  17  W.  Va.  875.  The  decisions  in 
hnenv.  Baltimore  dh  0.  R.  Co.  17  W.  Va.  881. 
and  Quarrier  v.  Baltimore  A  0.  R,  Co,  20  W. 
Va.  424,  *simply  follow  that  case;  and  {684 
we  have  been  referred  to  no  later  decision  of 
tbat  court  upon  tbe  subject. 

There  does  not  appear,  therefore,  to  be  auch 
a  settled  course  of  adjudication  in  tbe  courts 
of  West  Virginia  tbat  tbe  Baltimore  &  Obio 
Railroad  Company  has  been  made  by  tbe  stat- 
utes of  Virginia  a  corporation  of  that  state  and 
of  tbe  state  of  West  Virginia,  as  should  induce 
this  court,  when  tbe  question  arises  under  an 
Act  of  Congress  defining  tbe  jurisdiction  of  tbe 
courts  of  tbe  United  States,  to  surrender  its  own 
opinion,  and  to  reverse  tbe  conclusion  at  which 
it  deliberately  arrived  in  Baltimore  db  0.  R, 
Co,  V.  Harris,  and  which  it  has  since  repeated- 
ly approved.  Chicago  d  N,  W,  R,  Co,  v.  Whit- 
ton,  80  U.  8.  13  Wall.  270.  285  [20:  571,  576]; 
Ex  parte  SchoUenberger,  96  U.  8.  369.  376  [24: 
858,  854] ;  Indianapolis  d  St.  L.R,  Co.  v.  Vance, 
96  U.  8.  450,  458  [24:  752.  756];  Baltimore  d 
0.  R.  Co,  V.  Koontz,  104  U.  8.  5,  9. 13  [26: 643- 
6451;  QoodUtt  v.  Louisville  dN,R  Co.  122  U. 
8.  891,  402,  403  [30:  1230,  1231]. 

The  Baltimore  &  Ohio  Railroad  Company 
not  being  a  corporation  of  West  Virginia,  but 
only  a  corporation  of  Maryland,  licensed  hj 
West  Virginia  to  act  as  such  within  its  terri- 
tory, and  liable  to  be  sued  in  its  courts,  bad  the 
right  under  the  Constitution  and  laws  of  tbe 
United  States,  when  so  sued  by  a  citizen  of  tbis 
Slate,  to  remove  the  suit  into  the  circuit  court 
of  the  United  Slates:  and  could  not  have  been 
deprived  of  that  right  bv  any  provision  in  tbe 
statutes  of  the  state.  Home  Ins.  Co,  v.  Morse, 
87  U.  8.  20  Wall.  445  [22:  365];  Barron  v. 
Burnside,  121  U.  8.  186  [30:  9151;  Southern 
Pae.  Co.  V.  Denton,  146  U.  8.  202,  207  [36:942. 
945]. 

2.  Tbe  other  objection  taken  in  argument  to 
the  validity  of  the  removal  of  the  case  into  the 
circuit  court  of  the  United  States  is,  tbat  the 
petition  for  removal  was  not  seasonably  filed 
m  the  state  court  under  tbe  provision  of  tbe 
Act  of  Congress  of  1887,  by  which  any  parly, 
entitled  to  remove  such  a  suit  from  a  state  court 
into  the  circuit  court  of  the  United  States, 
"may  make  and  file  a  petition  in  such  suit  in 
such  state  court  at  tbe  time,  or  any  time  before, 
the  defendant  is  required  by  the  laws  of  the 
state,  or  the  rule  of  the  state  court  in  which 
such  suit  is  brought,  to  answer  or  plead  to  tbe 
declaration  or  complaint  of  tbe  plaintiff."  24 
Stat,  at  L.  554. 

*The  original  summons  in  tbis  case  [685 
was  issued  by  the  state  court  on  March  3.  1888. 
returnable  at  the  rules  to  be  held  on  the  first 
Monday  of  March,  1888,  which  was  March  5. 
and  was  served,  as  appeared  by  the  officer's  re- 
turn, at  11  A.  M.  of  March  5,  the  statutes  of  the 
state  providing  that  *'any  process  may  be  exe- 
cuted on  or  before  tbe  return  day  thereof." 
W.  Va.  Code  of  1884,  chap.  124,  8  2. 

On  tbe  record  of  tbat  court  were  tbe  follow- 
ing  minutes:  "March  rules,  1888:  Declara- 
tion filed  and  common  order.  April  rules, 
188S:    Common  order  confirmed  and  W.  E." 

The  meaning  of  these  minutes  is  that  the 
plaintiff,  having  filed  bis  declar&tloT]L%.\iVbftT>^^ 
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dtj  on  which  the  summons  was  returnable, 
tnd  the  defendant  having  failed  to  appear  on 
that  day,  there  was  thereupon  entered  in  the 
clerk's  office,  as  authorized  by  the  statutes  of 
the  state,  a  conditional  judgment,  or  judgment 
nisi,  known  as  the  ''common  order,  that 
judgment  be  entered  for  the  plaintiff  unless  the 
defendant  should  appear  and  plead  at  the  next 
rules;  and  at  April  rules,  the  defendant  contin- 
uing in  default,  the  clerk  entered,  pursuant  to 
those  statutes,  an  office  Judgment,  confirming 
the  former  one,  with  an  order  or  writ  of 
inquiry  of  damages.  W.  Va.  Code,  chap.  125, 
§g  1,  6;  4  Minor.  Inst.  599,  601. 

By  the  statutes  and  practice  of  the  state,  this 
office  judgment  would,  if  not  set  aside,  become 
a  final  judgment  on,  and  not  before,  the  last 
day  of  the  next  succeeding  term.  But  the  de- 
fendant might,  at  any  time  before  the  end  of 
that  term,  * 'appear  and  plead  to  issue,"  that  is 
to  say,  answer  to  the  merits  of  the  action,  either 
by  plea  in  bar,  or  by  demurrer;  and,  if  he  did 
80  appear  and  plead  within  that  time,  the 
office  judgment,  not  having  been  entered  up 
in  court,  nor  the  writ  or  order  of  inquiry 
executed,  would  be  set  aside  as  of  course,  and 
the  case  stand  for  trial  upon  the  merits.  In 
short,  either  judgment  in  the  clerk's  office 
was  merely  a  formal  judgment  of  default,  not 
affecting  the  defendant's  absolute  right  to  in- 
terpose any  defense  upon  the  merits.  But  at 
1  subsequent  term,  or  if  the  office  judgment 
had  been  confirmed  by  the  court,  or  the  writ 
of  inquiry  executed,  he  could  not,  without 
leave  of  court,  file  any  plea  whatever.  A  plea 
680]  to  the  ^jurisdiction,  or  in  abatement,  if 
it  could  have  have  been  filed  after  the  common 
order  or  conditional  judgment  in  the  clerk's 
office,  certainly  coula  not  be  filed,  without 
special  leave  of  the  court,  after  the  office  judg- 
ment confirming  that  order;  and  therefore,  in 
this  case,  upon  the  most  liberal  construction 
possible,  not  after  the  April  rules.  W.  Va. 
Code.  chap.  125,  ^§  16,  46.  47;  4  Minor,  Inst. 
601,  605;  Hester  v.  Shr/iee,  5  U.  S.  1  Cranch,  110 
[2:  511;  Furniss  v.  ElUs,  2  Brock.  14;  Ilintoti 
y.  Ballard,  3  W.  Va.  582;  Dtlaplain  v.  Arm- 
strong, 21  W.  Va.  211. 

The  defendant's  petition  for  the  removal  of 
the  case  into  the  circuit  court  of  the  United 
States  was  not  filed  at  the  rules,  either  in  March 
or  in  April.  But  it  was  afterwards  filed  in  and 
heard  by  the  state  court  before  the  end  of  the 
April  term.  It  was  therefore  filed  at  or  before 
the  time  at  which  the  defendant  was  required 
by  the  laws  of  the  state  to  answer  or  plead  to 
toe  merits  of  the  case,  but  after  the  time  at 
which  he  was  required  to  plead  to  the  jurisdic- 
tion of  the  court,  or  in  abatement  of  the  writ. 

Was  this  a  compliance  with  the  provision  of 
the  Act  of  Congress  of  1887,  which  defines  the 
time  of  filing  a  petition  for  removal  in  thestate 
court?  We  are  of  opinion  that  it  was  not,  for 
more  than  one  reason.  This  provision  allows 
the  petition  for  removal  to  be  filed  at  or  before 
the  time  when  the  defendant  is  required  by  the 
local  law  or  rule  of  court  "to  answer  or  p^ead 
to  the  declaration  or  complaint."  These  words 
mike  no  distinction  between  different  kinds  of 
answers  or  pleas;  and  all  pleas  or  answers  of 
the  defendant,  whether  in  matter  of  law  bv 
demurrer,  or  in  matter  of  fact,  either  by  dii- 
miorjr  plea  to  the  jurisdiction  of  the  court  or 
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in  suspension  or  abatement  of  the  particular 
suit,  or  by  plea  in  bar  of  the  whole  right  of 
action,  are  said,  in  the  standard  books  on 
pleading,  to  "oppose  or  answer"  the  declara- 
tion or  complaint  which  the  defendant  is  sum- 
moned to  meet.  Stephen,  PI.  (1st  Am.  ed.)  60, 
62,  68.  70,  71,  239;  Lawes,  PI.  36.  The  Ju- 
diciary  Act  of  September  24,  1789,  chap.  20, 
§  12,  required  a  petition  for  removal  of  a  case 
from  a  state  court  into  the  circuit  court  of  the 
United  States  to  be  filed  by  the  defendant  "at 
the  time  of  entering  his  appearance  *in  [687 
such  state  court."  1  Stat  atL.  79.  The  recent 
acts  of  Congress  have  tended  more  and  more  to 
contract  the  jurisdiction  of  the  courts  of  the 
United  States,  which  bad  been  enlarged  by  in- 
termediate acts,  and  to  restrict  it  more  nearly 
within  the  limits  of  the  earliest  statute.  Pull- 
man  Palace  Car  Co.  v.  Speck,  113  U.  S.  84 
'28:  925];  Hmiili  v.  Lyon,  133  U.  S.  315,  320 
33:  635,  637];  Ex  parte  Pennsylmnia  Co.  137 
".  S.  451,  454  [34:  733,  740];  Fisk  v.  Henarie, 
142  U.  S.  459,  467  [35:  1080,  1082);  Ex  parte 
Shnw  C'Sfiaw  V.  Quincy  Min,  Co")  145  U.  S. 
444,  449  [36:  768.  771]. 

Construing  the  provision  now  in  question, 
having  regard  to  the  natural  meaning  of  its 
language,  and  to  the  history  of  the  legislutivin 
upon  this  subject,  the  only  rca.sonable  inference 
is  that  Congress  contemplated  that  the  petition 
for  removal  should  be  filed  in  the  state  court 
as  soon  as  the  defendant  wus  required  to  make 
any  defense  whatever  in  that  cant,  so  that,  if 
the  case  should  be  removed,  the  validity  of  any 
and  all  of  his  defenses  should  be  tried  and  de- 
termined in  the  circuit  court  of  the  United 
States. 

As  the  petition  for  the  removal  of  this  case 
into  the  circuit  court  of  the  United  States  was 
not  filed  in  the  state  court  within  the  time 
mentioned  in  the  Act  of  Congress,  it  wouM 
follow  that,  if  a  motion  to  remand  upon  that 
ground  had  been  made  promptly  and  denied,, 
the  judgment  of  the  circuit  court  of  the  Unite<l 
States  must  have  been  reversed,  with  direction*} 
to  remand  the  case  to  the  state  court.  Edring- 
ton  V.  Jefferson,  111  U.  S.  770  [28:  594];  Bat- 
timore  d:  0.  R.  Co.  v.  Burns,  124  U.  S.  165 
[31:  333]. 

3.  But  the  record,  as  appears  by  the  state- 
ment of  the  material  parts  thereof  at  the  be- 
ginning of  this  opinion,  not  only  does  not 
show  that  any  such  objection  to  the  removal 
was  made,  either  in  the  state  court  or  in  the 
circuit  court  of  the  United  States,  but  clearly 
implies  that  it  was  not,  and  that  the  only  ob- 
jection made  in  either  court  to  the  jurisdiction 
of  the  circuit  court  of  the  United  States  wa» 
that  the  defendant,  as  well  as  the  plaintiff,  was 
a  citizen  of  West  Virginia;  and  the  assignment 
of  error  in  this  respect  is  expressly  so  limited. 

The  question  therefore  arises  whether  the 
objection  to  the  time  of  filing  the  petition  for 
removal  can  be  raised  for  the  *first  time  [(18S 
in  this  court,  or  must  be  held  to  have  been 
waived  by  not  taking  it  below. 

The  time  of  filing  a  petition  for  the  removal 
of  a  case  from  a  state  court  into  the  circuit 
court  of  the  United  States  for  trial  is  not  a 
fact  in  Its  nature  essential  to  the  jurisdictioa 
of  the  national  court  under  the  Constitution  of 
the  United  States,  like  the  fundamental  condi- 
tion of  a  controversy  between  citizens  of  dif- 
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ferent  fUtes.  But  the  direclion  as  to  the  time 
of  filing  the  petition  is  more  analogous  to  the 
direction  that  a  civil  snit  within  the  original 
larisdictlon  of  the  circuit  court  of  the  United 
States  shall  be  brought  in  a  certain  district,  a 
Don  compliance  with  which  is  waived  by  a  de- 
fendant who  does  not  seasonably  object  that 
the  suit  is  brought  In  the  wrong  district. 
Orade  v.  Palmer,  21  U.  8.  8  Wheat.  690  [5: 
719);  Taylor  v.  Longworth,  89  U.  8.  14  Pet. 
173,  174  [10:  405.  4061;  8t.  I/mU  A  S.  F.  R. 
Co.  V.  McBride,  141  U.  8.  127  [85:  669]:  TeTa9 
itP.R  Co.  V.  Cox,  145  U.  8.  593  [36:  829] ; 
Central  Trutt  Co.  v.  MeOeorge,  ante,  p.  98. 

That  the  Jurisdiction  of  the  circuit  court  of 
the  United  States  over  a  case  removed  into  it 
from  a  state  court  cannot  be  defeated  upon 
the  ground  that  the  petition  for  removal  was 
filed  too  late,  if  the  objection  is  not  taken  until 
after  the  case  has  proceerled  to  trial  in  the 
circuit  court  of  the  United  Stales,  has  been 
distinctly  decided  by  this  court. 

In  French  v.  Stewart,  89  U.  8.  22  Wall.  288 
[22:  854],  the  case  bad  been  removed  under 
the  Act  of  March  2,  1867,  chap.  196  (14  Stat. 
at  L.  558)  re-enacted  in  Rev.  Stat.  §  639.  c1.  8, 
which  required  the  petition  to  be  filed  "be- 
fore the  final  hearing  or  trial"  in  the  state 
court;  the  circuit  court  of  the  United  States 
denied  a  motion  to  remand,  made,  as  the  re- 
port states,  because  the  Act  "had  not  been 
complied  with  in  respect  to  time  and  several 
other  important  particulars;"  and  this  court, 
on  appeal,  approved  its  action,  and,  speaking 
by  Mr.  Jtntice  Swayne,  said:  "The  objection 
made  in  the  court  below  touching  the  removal 
of  the  case  from  the  state  court,  and  which 
objection  has  been  renewed  here,  was  not  made 
in  the  court  below  until  the  testimony  was  all 
taken,  the  case  was  ready  for  hearing,  and 
nearly  three  vcnrs  had  elapsed  since  the  transfer 
was  made.  T  be  obiection  came  too  late.  Under 
the  circumstances  it  mu^t  be  held  to  have  been 
<I80]  *conclusively  waived."  And  Taylor  v. 
Lovgicorth^  at)ove  cited,  was  referred  to  as  in 
point.     89  U.  S.  22  Wall.  244.  245  [22:  856]. 

The  reasons  in  support  of  this  conclusion 
were  ntjited  at  lenfi:th  in  Ayer$  v.  Walton,  113 
U.  8.  594  [28: 1093],  which  was  brought  up  by 
writ  of  error  from  the  circuit  court  of  the 
United  States,  into  which  the  case  had  been 
removed  under  the  Act  of  March  8. 1875,  chap. 
137,  fdnce  amended  by  the  Act  of  1887  in  no 
material  respect  bearing  upon  the  present  in- 
quiry, except  in  fixing  an  earlier  time  for  fil- 
ing the  petition  for  removal  in  the  state  court, 
by  requirins:  it  to  be  filed  at  or  before  the  time 
when  the  defendant  is  required  to  answer  or 
plead,  instead  of  (as  it  was  in  the  Act  of  1875) 
"before  or  at  the  term  at  which  such  cause 
could  be  first  tried  and  before  the  trial  there- 
of." The  two  acts  are  printed  side  by  side  in 
120  U.  8.  app.  786-794  [80:  app.  I-III.l. 

In  Ayeri  v.  Walton,  Mr.  Jvtfice  Bradley, 
■peaking  for  the  whole  court,  after  observing 
that  "the  application  for  removal  was  beyond 
question  too  late,  according  to  the  Act  of  1875," 
which  governed  the  case,  and  that  the  court 
was  therefore  compelled  to  examine  the  effect 
of  the  Act  of  1875  w*hen  the  application  was 
made  at  a  later  period  of  time  than  was  allowed 
b^  that  Act,  and  stating  the  substance  of  sec- 
tion 2  of  that  Act,  defining  the  classes  of  cases 
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which  might  be  removed  into  the  circuit  court 
of  the  United  States,  said:  "This  is  the  funda. 
mental  section,  based  on  the  constitutional 
grant  of  judicial  power.  The  succeeding  sec- 
tions relate  to  the  forms  of  proceeding  to  effect 
the  desired  removal."  "The  second  section 
defines  the  cases  in  which  a  removal  may  bo 
made;  the  third  prescribes  the  mode  of  obtain- 
ing it.  and  the  time  within  which  it  should,  be 
applied  for.  In  the  nature  of  things,  the  sec- 
ond section  is  jurisdictional,  and  the  third  ia 
but  modal  and  formal.  The  conditions  of  the 
second  section  are  indispensable,  and  must  be 
shown  by  the  record;  the  directions  of  the 
third,  thoujErh  obligatory,  may  to  a  certain  ex- 
tent be  waived.  Diverse  state  citizenship  of 
the  parties,  or  some  other  jurisdictional  fact 
prescribed  by  the  second  section,  is  absolutely 
essential,  and  cannot  be  waived,  and  the  want 
of  it  will  be  error  at  any  stage  of  the  cause,  even 
though  assigned  by  the  party  at  whose  instance 
it  was  committed.  ^Mansfield,  C.  db  L.  [6iK> 
M,R.  Co,  V.  Swan,  111  U.  8.  879  [28:402]. 
Application  in  due  time,  and  the  proffer  of  a 
proper  bond,  as  required  in  the  third  section, 
are  also  essential  if  insisted  on.  but,  according 
to  the  ordiuary  principles  which  govern  such 
cases,  may  be  waived,  either  expressly  or  by 
implication.  We  see  no  reason,  for  example, 
why  the  other  party  may  not  waive  the  re- 

?|uired  bond,  or  any  informalities  in  it,  or  in- 
ormalities  in  the  petition,  provided  it  states 
the  jurisdictional  facts;  and  if  these  are  not 
properly  stated,  there  is  no  good  reason  why 
an  amendment  should  not  be  allowed,  so  that 
they  may  be  properly  stated.  So,  as  it  seems 
to  us,  there  is  no  good  reason  why  the  other 
party  may  not  also  waive  the  objection  as  to 
the  time  within  which  the  application  for  re- 
moval is  made.  It  does  not  belong  to  the 
essence  of  the  thing;  it  is  not,  in  its  nature,  a 
jurisdictional  matter,  but  a  mere  rule  of  limi- 
tation. In  some  of  the  older  Ciises  the  word 
'jurisdiction'  is  often  used  somewhat  loosely, 
and  no  doubt  cases  may  be  found  in  which 
this  matter  of  time  is  spoken  of  as  affecting 
the  jurisdiction  of  the  court.  AVe  do  not  so 
regard  it.  And  since  the  removal  was  effected 
at  the  instance  of  the  party  who  now  makes 
the  objection,  we  think  that  he  is  estopped." 
118  U.  8.  597-599  [28:  1094.  1095]. 

In  that  case,  it  is  true,  it  was  the  party  who 
had  removed  the  case  into  the  circuit  court  of 
the  United  States,  who  afterwards  objecte<l  to 
the  jurisdiction  of  that  court  because  tbe  re- 
moval was  not  in  time,  and  was  held  to  l)e  es- 
topped to  do  so.  But  if  due  time  of  removal 
had  been  made  by  the  Act  of  Congress  a  juris- 
dictional fact,  neither  party  could  waive,  or 
be  estopped  to  set  up,  tbe  want  of  it;  but,  as 
observed  by  Mr,  Justice  Bradley  in  the  passage 
above  quoted,  and  directly  adjudsrcd  in  Mam- 
field,  C.  cfe  L,  M.  R.  Co.  v.  SiJian,  111  U.  S.  879 
[28:  462]  cited  by  him,  the  fact  would  be  ab- 
solutely essential,  and  tbe  want  of  it  would  be 
error  at  any  stage  of  the  cause,  even  though 
assigned  by  the  party  at  whose  instance  it  was 
committed.  His  whole  course  of  reasoning 
leads  up  to  tbe  conclusion  that  the  time  of  re- 
moval, not  being  a  jurisdictional  and  essential 
fact,  is  a  subject  of  waiver  and  of  estoppel 
alike. 
The  incidental  suggestion,  in  that  opinion* 


WO-OftS                           Sdpkeub  Court  or  tob  Umitbd  Statss.                    Oct.  Tk&m, 

tbttlhepcKlloD  tar  removal  mijiihl  beanieDded  the  peraonal  represeotative  ot  a  decpased  per- 

OUIJ  in  the  circuit  court  aa  to  the  •form  of  ionlsftqiiestion  nnlof  procedure,  but  of  right. 

•talJDg   tbe  juTiadiciioDal  facia,   osaumes  that  As  nan  said  b;  Uhirf  Jmtiee  Waite.  spcaKlng 

thoae  facts    are    strcadj    subs l on ti a  11^  stated  for  tLis  courl:     ''The  prrsonal  leptt-seatatirM 

therein,  and  accords  nitb  later  decisions,  by  of  a  deceased  party  to  a  suit  caooot  proaecule 

which  sucb  amendments  may  be  allowed  wheo.  or  defend   the  suit  after  his  death,  unleaa  the 

and  only  when,  the  petilioo,  aapresenled  to  the  caiiRe  of  action,  on  account  of  which  the  ault 

state  court  .shows  upon  ita  face  sufflcienttiouod  was  brouglit,  isone  that  iurvlTes  by  law,   ReT. 

for  removal.     Carton  v.  Dunham,   121   U,  8,  Slat,  s   855."    "The  right  to  proceed  against 

481.  427  |80:  9-2.  9X41:  Crdtort  y.  Ohio  d  M.  tbe   representatives  of  a  deceiised   persoD  de- 

JI.  Co,  181  U.  S.  240  [U-t:  144]:  Jackxm  v.  Al-  peads  not  on  forms  and   modes  of  proceediag 

fan,  183  U.  8.  27  188:  246].  In  a  suit,  but  on  the  nature  of  tbe  cause  of  ac- 

The  dPcisioD  io  Ayeri  y.  Walton,  IIS  U.  8.  lion   for  which  the   suit  ia   brought.     If  the 

SM  [26:  10981  as  lo  the  waiver  in  the  circuit  cause  of  sclicin   survives,  Tbe  praciice.  plead- 

OooTt  of  the  United  Slates  of  the  objectioD  that  ings  and   forms  and  modes  of   proceeding  Id 

the  petition  for  removal  had  not  been  seasona-  the  courts  of  the  slale  may  be  resorted  to  la 

hly  filed  ill  (he  state  court,  has  never  been  Ihe  courts  of  the  Uniied  Slates  for  liie  purpose 

doubted  or  qualified.     Id  Kama)  Cits,  Ft.  S.  of  keepiii);  the  suit  alive  and  briuginK  in  the 

<t  M.  R.  Co.  V.  Daiightry.  138  U.  S.  29S  [34:  proper  parlies.     Rev.  Stat,  g  914.     But  if  the 

963]  cited   by  the  plaintiff  in  the  present  cuse,  cause  of  Kction  dies  with  tbe  person,  ibc  suit 

the  wilt  of  error  was  not  to  Ibe  circuil  court  abates  and  caiitioi  be  revived.     Wbellier  ao 

ot  the  United  Hlalea,  after  tbe  case  had  been  ucliou    survives    depends    on    the    Bubslance 

lemoTed  Into  that  court  and  tried  and  deter  of  the  cause  of  the  action,  not  on  tbe  forma  of 

mined  there;  hut  it  waa  to  tbe  state  court, which  proceeding  to  enforce  it."     Re  Sehreibtr,  110 

hwl  refused  to  allow  the  removal,  and  the  de-  U.  S.  76,  80  [28:05,  6S],     In  tbat   case,  the 

ctiion  of  this  court  was  Ifant  there  was  no  error  righl  in  question  being  of  an  aclloa  for  a  pen- 

in  that  refusal  if  the  petition  tor  removal  had  ally  under  u  alalute  o    '*""  "-■■—•   i^'-'—   ■'■- 

not  lieen  filed  in  lime  to  make  it  the  duty  of  question  whether  it  si 

Ihal  court  IO  surrender  its  Juri^iction.  Ihe  laws  of  the  United  States,     iiui  i 

The  result  Is,  that  an   objection  to  the  exer-  at  bar.  Ibe  question  whether  Ihe  adu 

eise  by  the  circuit  court  of  the  United  Slates  has  a  right  of  action  depends  upon  Ihe  law  of 

of  Juriiidicltonoveracase,  otherwise  removable  West  Virfjinia.  whet*  tbe  •action  was  [OOII 

upon  the  ground  that  tbe  petilioti  for  removal  lirougbl^nd  the  adniinistrator appointed.  Rev. 

waa  filed  too  laie,  is  an   objection  which  may  Stat,  g  721:  Hmthaw  v.   Miller,  5S  D.  B.   IT 

be  waived,  and  that  it  has  been  waived  in  tbe  How.  212  [15:  232]      Tbs  mode  of  bringiug  in 

case  at  bar.  the  representative,  it  the  cause  otaclioo  surviv- 

4.  There    being    no    error,   of    which    ad-  ed,  would  also  be  governed  by  the  law  ot  Ihe 

Tanisite  can  be  laken  at  this  stage  of  Ibe  case,  state,  except  so  fat  as  Congrejis  has  regulated 

aSeclln^  Ihe  Jurisdiction  of  the  circuil  court  Ihe  subject. 

o(  tbe  Uniied   Stales,  Ihe  next  matter  lo  be  Tbe  provisions  of  the  code  of  West  V ircinia. 

Gon.itdered  is  tbe  defendant's  molirm  to  dismiss  which  have  been  supposed  in  argument  lo  have 

the  writ  of  error,  as  having  abaled  by  the  death  any  bearing  upon  this  subjeci,  are  copied  to 

ot  the  original  plalnliCT,  because  it  was  an  ac-  lite  margin.* 

lioD  lo  recover  aaraagea  for  a  personal  injury. 

By  the  Judiciary  Act  of  September  24,  17S9,  •OHiPTBR  LXXXV 
<ftap.  SO.  %  31  <1  Stat,  at  L.  90)  followins:  the 

statute  ot  8  &  9  Wm,   III.  c,  11.  SS  8.  t  f""il  "  pmsoFAi.  r 

■iDce  emtHMlied  as  follows  in  the  Revised  Slat-  *■">  "iti 

utes,   "when   either  ot  Ibe   patties,    whether  e>a  10.  A  peraonsl  representative  may  sue  or  be 

plaintiff  or  petilianer.  or  defendant,  in  any  suit  ""«'!  upon  any  ludiiineiil  tor  or  aKsiast,  or  an; 

fn  anv  court  of  the  Untied  States    dies,  before  ="B''i;S'iS.''A".o"onTf  t^^^r  trespass  on  tb. 

final  Judgment,  the  executor  ot  administralor  case  mur  lie  mulnutneil  by  or  aEBiQBia  Meraouai 

of  such  deceased  party  may,  to  ease  Hie  cause  reproaentatlve  tor  tbe  taltloK  or  oarryinir  »«ay  ot 

6921  of  .=,10.  .,„vjv,.  ,„  .1...  p,„„c„u  5:i5i°a»V^»».'"V'b«3.'2'*" 
OT  defend  any  such  suit  to  floal  judgment,    and 

upon  tire  faeiai  Judgment  may  t«  rendered  (Mxvrta  CIO. 

for  or  against  bim;  and  "if  there  are  two  or  g^  >orioHa  rOB  nmrKm. 

more  plaintiffs  or  defeodanls,  lo  a  suit  where      „       ,  ,„^  .i    ..    .t     . k.n  >.. 

th.  f.«i,M  nf  .Minn   ..irviv«  In  thp  Btirvii-iiiif  Sw.  8.  Wbeoever  tbe  doalh  o(  a  peraon  ali^  b« 

tDecaiiaeoi  acuon   survives  loine  surviving  cauwdby  wronftruiBccDeMleotor  Jeiautt.aud  tbo 

plalDtiS,  or  against  the  surviving  defendant,  got,  neglect  or  dt^fauit  a  such  as  would.  If  death 

and  one  or  more  of  them  dies,  tbe  writ  of  ac-  liad  not  ensueri.  have  entitled  tbe  pany  injured  to 

tlon  shall   not  be  thereby   abaled,  but,  such  ^l^'r-^ben  aaa'lEi°J^??B"oh"'Srtbe™E^n 

death  being  suggested   upon    the  record,  the  wbo,or'  ibe  twrporatton  wbtcb.  woaid'  have  been 

action  Bball  proceed  at  the  suit  ottlie  surviving  liable  It  death  bad  not  ensued,  shall  be  liable  to  an 

^'"■S.'m'ii  ft'.  '""'""^  ,i.i.nd..i.«  s°,:^°B:s:.TJiK;r,uss'iii 

Rev.  Slat.  §^  955.  956.  have  Iwen  caused  under  Buob  olroumitanoea  as  to 

These  statutes  aulhorlM  the  executor  or  ad-  amount  in  law  to  murder  in  the  Hrat  or  aeoand  da- 

ininialralj,r  to  P|;o»fCUle  or  defend  in  those  "^."J'^^^'.^m'iSS'actionshallbebrou^ht byanfl 

cases  only  In  which  tbe  cause  of  action  aur-  m  theoameo/thepenunalreprMeotaUveofiuah 

vlvea  by  law,  and  do  not  undertake  lo  deflne  deoeesed  person;  and   the  amouni  reoovered  Id 


The  queatioa  whelber  a  particular  causa  of   ^^^^^  f„  ^^  totributlon  ol  personal  catates  left 
•Gtloii  ia  of  a  kiDd  tbat  lutvivei  for  or  againlt   by  peraooi  drioi  Inleatate.   la  every  suoh  aoiiun, 


4)04^*Cfaaptpr8S.»lil1ed"Of  per«onfilrepre-|  the  pei^mal  rcprescntntivra  *of  the  de  [&0Q 


which 


b;  ihefr  powers  and  duties  aa  to  pei 
4tOff]  b1  aaseis,"  authorizes  actions,  *w 
might  have  been  brought  bj  or  against  a  per- 
■on  In  bis  liretime,  to  be  brouglit  after  bla  death 
1>7  or  against  his  peraonal  represent  a  live,  in  ao 
other  cases  hutlbnseof  judgments  or  con  tracts, 
or  of  l&king  or  injurinn  personal  properly. 

Tiiese  provisions  are  coptfd  from  the  code 
of  Virginia  of  1848,  chap.  130.  §^  18.  20,  and 
npnroiimnlelT,  though  not  exacll;.  adopt  the 
nile  of  the  common  law  that  a  personal  action 
dies  with  the  person,  as  modified  by  the  En- 

fli9h  atatules  of  4  Edw.  III.  chop  T,  and  S  & 
Wm.  IV.  Chap.  48,  ?  8;  8  WilHams,  Exrs. 
pi.  cbap.  I,  §  1.  In  VlrRinla  and  West  Vir- 
glDia,  except  as  specified  in  their  onn  statiiie", 
DO  action  or  lort  can  be  mnintalned  by  or 
against  the  executor  or  administrator  oi  the 
person  to  or  by  whom  the  wrong  was  done. 
Henihaie  v.  MilUr.  17  How.  312  [15:  223]; 
BarriiY.  Crenthaic,  8  Rand.  (Va.)  14;  Curry 
T.  Manninston.  28  W.  Va.  14,  18. 

The  onlj  case  of  a  peraonal  injury,  for 
uhlcb  an  action  migbt  hare  been  brought  by 
m  person  in  his  lifetime,  In  which  the  Code  of 
Weat  Vir^rinia  authorizes  au  action  to  be 
brought  by  his  pernooal  representative,  is  that 
of  a  wrongful  act,  neglect  or  default  causing 
death,  in  which  case  chapter  ll)8,  entitled  "Of 
actions  for  injuries,"  provides  in  aeclions  5 
and  «,  following  the  English  statute  of  9  &  10 
Vict.  chap.  fl3,  (i§  1,  3  (commonly  known  as 
Lord  CamptKli'a  Act)  Ibat  the  person  or  cor- 
poration, who  wouW  have  been  liable  if  death 
had  not  ensued,  shall  be  liable  to  an  action  by 


ceased  person.  The  right  of  ncliou  thus  . 
although  for  the  same  actor  oeiilect  forwhtcb 
the  person  injured  would  have  had  aright  of 
of  action  In  bis  lifetime,  differs  from  an. action 
brought  by  him,  twtb  In  the  ground  on  which 
it  proceeds  and  in  the  award  of  damages.  It 
ia  not  a  common  l»w  action  to  recover  dam- 
ages for  the  injuries  suffered  h,v  him  while  h« 
lived,  but  it  Is  an  action  given' by  statute  for 
causing  hfs  death.  The  dnmaiea  recovered 
cannot  cxcecci  $10,000,  and  are  no  part  of  the 
estate  of  thedeceo-fed,  and  cannot  pass  by  his 
will,  or  be  reached  by  his  creditor*;  but,  by 
the  express  terma  of  the  statute,  are  to  he  dia- 
Iribuled  to  his  next  of  kin  as  if  he  died  intes- 
tate, and  are  not  subject  to  his  debu,  Thoaa 
sections,  therefore,  authorizing  the  personal 
represenlative  to  bring  such  an  action  after  Ibe 
death  of  the  person  injured,  have  no  tendency 
to  show  an  intention  of  the  legislature  that  tho 
repre-wntalive  may  prosecute  a  common  law 
action  brou^ihtby  that  person  In  his  lifetime. 
The  statute  action  must  be  brought  within 
two  ^ ears  after  the  death.  All  other  actions 
for  personal  injuries  come  within  the  general 
provision  of  the  staluie  of  limilfltirms.  chapter 
104,  g  13,  of  the  Code  of  West  Virginia  (ror- 
rc'imndiog  to  chapter  149,  g  11.  of  the  Cod* 
of  Virginia)  by  which  the  period  of  limitatioo 
of  every  personal  action,  for  wlilch  no  oUilt 
limitation  is  ptescrihed,  is  fixed  at  fire  years, 
or  at  one  year,  depending  upon  the  question 
whether  "it  be  for  a  mailer  of  such  a  nature 
that,  in  case  a  parly  dies,  it  can  be  brought  by 
or  against  bis  personal  representative." 
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JudKinentA,  in  ohap.  lOt.  1 13.  and  «bBp.  I3». 
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and  of  prooeedlDga  to  avoid  voluDlarj 
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Skc.1,  Wberea  partjt  dlee.flr  I 

personal  renreaentativeoroomn 
fact  occur  after  verdict.  ]udBmi 


cause,  wbetberltbelnacourtof  e 
late  JunsdIoUon,  Ir  it  occur  as  U 
plaiotiffs  or  delendanta.  the  suiC 
i)T  asaJDal  the  ocben.  U  ttae  oau^e 
to  or  aninst  Uiem.  It  a  plalatlll 
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low  cause  wbrtbe  ai 


fnee  or  ticneflclHry  parly;  tc 


ir  tbem.    Or  wbere  the  party  dyiog. 

convict,  la  plaintiff  or  apiiellant,  the  person  or  per- 
BODS  tor  whom  Bucb  KClri/aclaimlgbt  t>e  sued  nut 
may.  without  ootlce  or  scire  facUu  move  that  the 
-illprot^ed  in  hf- — •>•-'- '-  ^■-- 


caBS,  after  service  or  the  ncfr 
tercaae  on  such  motion  it  i 
be  Bbown  aKalnat  11.  an  onlei 
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Ihe  term  at  which  auoh  order  is  entered;  and  iba 
oourt  may  allow  talmto  plead  anew,  or  emend  the 
pleadtnuB.  as  tar  hb  ItdeemB  reaaODable:  but  iD 
other  respects  the  case  ahall  proceed  to  anal  ludg. 
meoi  or  decree  for  or  against  him.  In  like  man- 
ner aatf  the  case  bad  Ijoon  pendlnir  for  or  ualnft 
biro  before  such  eciretacUu  or  motion. 

Esq.  ^  The  clerk  otlbe  court  in  wbloh  the  case  M 
may  Isauesuch  ac{re/ae)n«at  any  time,  and  an  or- 
der may  be  entered  at  rulea  tor  the  case  to  proceed 
In  the  name  of  ttie  proper  party,  aliliouib  th«o«M 
be  on  tbe  court  docliet. 

[The  subsequent  aectlouf  at  to  dlacoDtinuanM 
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SUFBSMK  COUBT  OF  TH£   UNITED  StaTEB. 


Oer.  Teiui» 


It  is  bardlj  contended  tbat  by  tbe  law  of 
West  Virginia  tbiB  action  could  have  been  be- 
ffun  by  an  executor  or  administrator.  But  it 
u  argued  tbat,  having  been  begun  by  the  per- 
ton  injured,  it  may  be  prosecuted  by  bis  ad- 
ministrator since  bis  death,  under  tbe  provision 
of  chapter  127  of  the  Code  of  West  Virginia, 
End  especially  by  virtue  of  the  last  clause  of 
g  2  of  this  chapter. 

The  chapter  is  entitled  "Of  the  death  or 
change  of  parties,  and  the  discontinuance  of 
causes  not  prosecuted,"  and  all  its  provisions 
relate  rather  to  matters  of  procedure  than  of 
■ubstantial  right. 

697]  *By  tbe  rule  of  common  law,  actio 
per9onalis  moritur  cum  persona,  tbe  death  of  the 
aole  plaintiff  or  of  the  sole  defendant  before 
final  judgment  abated  any  personal  action,  ex- 
cept tbat.  if  tbe  death  occurred  in  vacation  after 
verdict,  judgment  might  be  entered  as  of  the 
preceding  term.  HaUh  v.  EvstU,  1  G^U.  ICO, 
162;  Qieen  v.  Waikina,  10  U.  8.  tt  Wheat.  260, 
262  [5:256].  The  rule  has  been  modified  in 
England  and  in  this  country  by  various  stat- 
utes, with  the  object  of  avoiding  the  necessity 
of  bringing  a  new  action  when  tbe  cause  of 
Ection  survives  to  tbe  personal  representative, 
but  not  always  limited  to  that  object. 

Chapter  127  of  tbe  Code  of  West  Virginia 
re  euacts,  with  some  modifications,  chapter 
178  of  tbe  Code  of  Virginia.  After  re-enact- 
ing tbe  provision  of  g  1  that  when  a  party 
dies  after  verdict  judgment  may  be  entered  as 
if  tbe  death  bad  not  occurred,  and  the  provi 
sion  ot  %^  2  tbat  in  case  of  tbe  death  of  any  of 
several  plaintiffs  or  defendants  "tbo  suit  may 
proceed  for  or  against  tbe  others,  if  the  cause 
of  action  survive  to  or  against  them."  it  adds 
to  this  section  this  clause!  *'If  a  plnintiff  or 
defendant  die  pending  any  action,  whether  the 
cause  of  action  would  survive  at  common  law 
or  not,  the  same  may  be  revived  and  prosecut- 
ed to  judgment  and  execution  in  tlie  same 
manner  as  if  it  were  for  a  cause  of  action  aris- 
ing out  of  contract." 

it  is  argued  tbat,  by  virtue  of  this  clause,  all 
Ectionsof  tort,  including  1il)e]  and  slander,  and 
all  actions  for  injury  to  the  person,  may,  in 
case  of  tbe  death  of  either  party,  be  prosecut 
ed  by  or  against  his  personal  representative. 

However  plausible  tbat  argument  mi(;bt  be 
if  this  clause  stood  alone,  and  were  to  be  con 
•trued  by  itself,  and  according  to  the  literal 
meaning  of  tbe  words,  the  clause  assumes  a 
different  aspect  upon  considering  tbe  connec- 
tion in  which  it  stands,  and  the  provisions  of 
previous  chapters,  already  mentioned,  relating 
to  the  survivorship  of  causes  of  action. 

It  would  be  baldly  consistent  with  the  legis- 
lative intent,  apparent  fnuu  the  objects  and  the 
limits  of  those  provisiops,  to  ^ive  the  clause  re- 
lied on  the  effect  of  allowing  all  actions  of  tort 
whatever  to  be  prosecuted  after  tbe  death  of  the 
orifidt'al  plaintiff  by  his  |>ersoual  representative; 
608]  and  to  give  it  that  effect  would  per- 
mit the  prosecution,  after  the  death  of  a  sole 
plaintiff  or  defendant,  of  an  action  which,  by 
the  first  clause  of  the  same  section,  if  there  had 
been  several  plaintiffs  or  defendants  and  one 
only  had  died,  could  not  have  proceeded  for 
or  against  the  others. 

Moreover,  by  the  final  clause  of  §  4  of  the 
■ame  chapter,  after  tbe  personal  representative 
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of  either  parly  dying  has  been  brouaht  in  bj 
scire  facias  or  motion,  "the  case  shall  proceed* 
to  final  judgment  or  decree  for  or  against  him» 
in  like  manner  as  if  the  case  had  been  pending^ 
for  or  against  him  before  such  scire  facias  or 
motion."  But  if  an  action  for  a  personal  in- 
jury had  been  pending  for  or  against  the  per- 
sonal representative  after  the  death  of  the  per- 
son who  suffered  or  committed  the  injury,  the 
final  judgment  would  have  been  that  the  action 
was  abated  by  the  death. 

The  reasonable  inference  is  that  the  clause 
relied  on,  like  the  rest  of  the  chapter,  is  in- 
tended only  to  prescribe  the  mode  of  proce<lure 
in  actions  the  cause  of  which  survives,  either 
at  common  law,  or  by  virtue  of  other  chapters 
of  the  code;  and  that  its  whole  effect  is  to 
avoid  the  necessity  of  bringing  a  new  action 
when  the  right  of  action  so  survives;  and  not 
to  give  a  new  right  of  action,  which  did  not 
exist  before. 

This  is  tbe  view  that  has  been  taken  by  the 
highest  court  of  the  stale  whenever  the  matter 
has  been  brought  before  it. 

In  Cunningham  v.  Sayre,  21  W,  Va.  440, 
that  court,  after  obscrvmg  tbat,  at  common 
law,  "actions  grounded  in  tort  generally  died 
with  tbe  person,  and  actions  founded  on  con- 
tract generally  survived,"  went  on  to  say: 
*'When  the  legislature,  in  the  statute  above  re- 
ferred to,  used  the  language,  that  *\l  a  plaintiff 
or  defendant  die  pending  any  aclion,  whether 
the  cause  of  action  would  survive  at  common 
law  or  not.  the  same  may  be  revived  and  pros 
ecuted  to  judgment  and  execution  in  tht  xattf 
manner  as  if  it  were  a  cause  of  action  arising 
out  of  contract,*  \i\%tw\^Qn\.  that  it  referred  in 
the  last  clause  of  the  section  to  the  ^uerul 
common  law  rule  that  ^actions  fonndeil  on  con- 
tracts survived.'  It  was  found  that  great  incon 
venience  arose  in  following  the  teclinicul  rule 
of  tbe  common  law  in  abating  aclion^,  when 
the  personal  represenlalive.  his  heir  or  devisee, 
^rni.uht  bring  another^uil  toHCcomplish  [OiMl^ 
substantially  the  same  object  had  in  view  by 
the  ancestor  in  bringing  the  original  suit,  and 
the  manifest  object  of  tbe  statute  was  to  en- 
large the  remedy  so  that  the  suit  might  be  re- 
vived. It  was  not  the  object  of  tbe  statute  to 
create  any  new  richt,  and  give  an  action  to  tho 
heir,  devisee  or  representative,  which  he  had 
not  at  common  law;  but  where  the  representa- 
tive, heir,  etc.,  had  a  right,  by  suit,  to  accom- 
plish the  same  object,  substantially,  as  the  an- 
cestor had  in  view  in  bringing  the  suit,  that 
for  convenience  it  should  not  abate  on  the  an- 
cestor's death,  but  might  be  revived."  And  it 
was  upon  that  construction  of  the  statute,  that 
the  court  grounded  its  decision  that  an  action 
of  unlawful  entry  and  detainer  survived,  upon 
the  death  of  the  plaintiff,  to  his  heii,  saying: 
"The  suit  wliich  the  ancestor  brought  was 
sufficient  to  acquire  the  pos«*ession,  and  ilic 
statute  intended,  in  case  of  his  death,  that  his 
heirs  or  devisees,  who  took  his  p]a<;e  with  ref- 
erence to  that  right,  may  revive  itie  suit  and 
prosecute  it."    21  W.  Va.  444,  445. 

In  Curry  v.  Manninfjton,  23  W.  Va.  14,  the 
question  whether  a  right  of  action  of  tort  for 
a  personal  injury,  not  causing  death,  would 
survive  to  the  personal  representative  of  the 
person  injured,  was  directly  presented  for  ad- 
judication by  a  plea  of  the  statute  of  limilE- 
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tioDS  to  an  action  against  a  town  for  a  personal 
injury  caused  by  a  defect  in  a  highway,  and 
was  decided  in  the  negative,  the  court  saying 
that,  "under  the  common  law,  the  rule  was 
that  all  personal  actions  died  with  the  person, 
according  to  the  maxim,  actio pfrtonalis  mart 
tur  cum  persona;**  that  by  succesMve  statutes 
in  England  and  in  this  country,  and  by  chap- 
ter 85,  §  20,  of  the  code,  the  personal  repre- 
sentative might  sue  for  an  injury  to  the  per- 
sonal estate  of  the  decedent  in* his  lifetime; 
that  ''in  the  cases,  however,  of  injuries  to  the 
person,  and  not  to  the  property  or  estate  of  the 
decedent,  whether  by  assault,  battery,  false 
imprisonment,  slander,  neQligenee  or  otherwise, 
if  eitlier  the  party  who  received  or  he  who 
committed  the  injury  die,  the  maxim  applies 
rigidly,  and  no  action  can  be  supported  either 
by  or  against  his  representative; "  and  that  the 
nnlv  exception  to  this  rule,  known  to  tlie court, 
7i>0]  was  in  chapter  108,  'fc^^  5,  6,  of  the  code, 
"embracing  what  is  known  as  Lord  Campl)eirs 
Act,  giving  a  right  of  action  to  the  representa- 
tive against  any  party  wrongfully  causing  the 
death  of  his  decedent."    23  W.  Va.  18. 

In  Gainer  v.  Gainer,  80  W.  Va.  890,  398, 
whether  a  suit  could  be  revived  by  the  per- 
sonal representative  under  cLnpler  127.  was 
treated  as  depending  upon  the  question  wheth- 
er, by  other  laws  of  the  state,  the  cause  of  ac- 
tion survived. 

A  like  view  was  taken  by  the  court  of  ap- 
peals of  Maryland  of  similar  statutes  of  that 
state,  publishe<1  in  2  Kilty's  Laws  of  Maryland. 
By  the  act  of  1785,  chapier  80,  ^  1,  it  wtis  en- 
iifle«i  "that  no  action,  br()Ught,or  to  be  brought, 
in  any  court  of  law  in  this  .stale,  shall  abate  by 
the  death  of  either  of  the  parties  to  such  action; 
but  upon  the  death  of  any  defendant,  in  a  case 
where  the  action  by  such  death  would  have 
ab.iU'd  before  this  act,  the  action  shall  be  con 
tinued,"  and,  in  a  real  action,  *'the  heir  or  de- 
y\<vQ  of  the  deceased,  or  tenant  in  possension, 
or  other  proper  person  to  defend  in  such  ac- 
litiU,"  and,  in  an  action  "to  recover  personal 
chattels,  debt  or  damages,"  the  executor  or  ad- 
ministrator or  other  pro[x;r  person  to  defend, 
might  appear  or  be  summoned  in;  "and  in  case 
the  plnintifT  or  plaintifTs,  in  any  action  afore 
8uid,  shall  die  tiefore  the  same  may  be  tried 
and  judgment  given,  and  such  death  would 
tibatc  the  action  before  this  act,  the  appear 
aj.ce  of  the  heir,  devisee,  executor  or  ad  minis 
Iraior.  as  the  case  may  require,  or  other  proper 
|x  ison  to  prosecute  such  suits,  shall  be  admit- 
ic'l  to  l)e  entered  to  the  same."  And  the  act 
of  1798,  chapter  101,  sub  chapter  14,  §  4,  pro- 
vided that  "no  personal  action  shall  abate  by 
the  death  of  either  parly,  but  executors  and 
ndniiuistrators  shall  notice  and  conform  to  the 
direciionsof  the  act  of  1785,  chapter  80,  re- 
B|K!etin^  their  prosecution  or  defense  of  such 
nciion.*^  Notwithstanding  the  broad  terms  of 
thos<^  statutes,  the  court  of  appeals  held  that 
an  action  against  a  railroad  company  for  a  per- 
sonal injury  was  abated  by  the  death  of  the 
plaintiff,  saying:  "Suits  for  injuries  to  the 
person  or  character  die  with  the  person,  and 
c-aunot  be  maintained  by  the  representatives  of 
the  deceased  party.  Before  the  acts  of  1785, 
chapter  80,  aud  1798,  chapter  101,  sub  chapter 
701]  14,  §4,  all  'personal  actions  abated  by 
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the  death  of  a  party  .and  It  was  necessary  for  hit 
representatives  to  commence  the  action  anew; 
and  the  object  of  those  acts  was  to  prevent  the 
inconvenience  and  delay,  and  to  enable  the 
representatives  of  deceased  parties  to  prosecute 
such  actions  as  had  been  mstituted  bv  their 
decedents,  during  their  lives,  which  did  not 
die  with  the  person.  Those  acts  never  were 
intended,  however,  to  prevent  the  abatement 
of  actions  which  died  with  the  person."  Bal- 
timore d:  0,  JL  Co.  V.  Ritchie,  81  Md.  191, 198, 
199. 

In  an  action  for  personal  injury,  a  similar 
decision  was  made  in  England  under  the  Com- 
mon Law  Procedure  Act  of  1852,  Stat.  15  &  16 
Vict.  chap.  76,  which  provided,  in  J5 135,  that 
"  the  death  of  a  plaintiff  or  defendant  shall 
not  cause  the  action  to  abate,  but  it  may  t>e 
continued  as  hereinafter  mentioned; "  in  §  186, 
that  when  one  of  two  or  more  plaintiffs  or  de- 
fendants should  die,  the  action  should  proceed, 
if  the  cause  of  action  survived  to  or  against 
the  others;  in  ^  137,  that  '*  in  case  of  the  death 
of  a  sole  plaintiiT  or  sole  surviving  plaintiff, 
the  legal  representative  of  such  plaintiff  may, 
by  leave  of  the  court  or  a  judge,  enter  a  sug- 
gestion of  the  death,  and  that  he  is  such  legal 
representative,  and  the  action  shall  thereupon 
proceed,"  "and  such  judgment  shall  follow 
upon  the  verdict  in  favor  of  or  against  the 
person  making  such  S(ig.<j:estion,  as  if  such 
person  were  originally  the  plaintiff;"  and  in 
^  13*^  that  "  in  case  of  the  deaih  of  a  sole  de- 
fendant or  sole  surviving  defendant,  where 
the  action  survives,"  tlie  plaintiff  might  .su;r- 
pest  the  death  and  proceed  with  the  action. 
It  was  argued  for  the  plaintitf  that  ^  i;^5. 
which  was  not  restricted  to  actions  the  cau«»e 
of  which  survived,  was  quite  large  enough  in 
its  terms  to  include  the  case.  But  the  court 
he'd  that  the  seciion  was  not  intended  to  give 
any  new  ri^ht  of  action,  but  only  to  prevent 
the  proceedings  abatint;:  by  the  death  of  the 
plaintiff,  and  to  permit  the  personal  rcpn  sen- 
tutive  to  continue  them,  when  he  ccmid  have 
brought  an  action ;  Mr,  Jvslice  Crompton 
saying,  "  It  would  be  a  strange  thing  to  hold 
that  those  pections  which  relate  merely  to 
matters  of  procelure,  had  the  effect  of  doing 
away  with  the  aucicni  common  iaw  rule^ 
actio  ])er8)n(iHs  moritnr  cum  persona."  Ftinn 
v.  Perkins,  82  L.  J.  Q.  B.  10,  11,  8  Jur.  N.  S. 
1177. 

*That  case  does  not  appear  to  have  everf  702 
been  overruled  or  quc><stioned,  although  it  wai 
cited  by  counsel  in  Kramer  v.  Way  mark,  L. 
R.  1  Exch.  241.  4  Hurlst.  &  C.  427;  and  again 
in  Hemming  v.  Batchelor,  L.  R.  10  Exch.  54, 
44  L.  J.  Exch.  54. 

In  Kramer  v.  Way  mark,  the  point  decided 
was  that  ^  139  of  the  Common  Law  Procedure 
Act,  re-enacting  the  general  provisions  of  the 
statute  of  17  Car.  11.  chap.  8,  §  1,  that  the 
death  of  either  party  between  verdict  and 
judffment  should  not  be  alleged  for  error,  if 
judgment  should  be  entered  within  two  terms 
after  the  verdict,  included  an  action  for  a  per- 
sonal injury.  Such  an  entry  of  judgment 
upon  a  verdict  which  has  established  the 
rights  of  the  parties  is  equivalent,  in  sub- 
stance and  effect,  to  the  ordinary  entry  of 
judgment  nunc  pro  tunc  upon  such  a  verdict; 
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and  Is  quite  t  different  thing  from  permitting 
a  litigation  to  be  prosecuted  by  or  against  an 
executor  or  administrator. 

In  Hemming  v.  Batehelor,  on  the  other 
hand,  where  the  plaintiff,  in  an  action  for  a 
persona]  injury  bad  been  nonsuited,  with  leave 
to  move  for  a  new  trial  at  the  next  term,  and 
died  before  that  term,  the  court  held  that 
the  action  abated  by  the  death,  and,  while 
dc>clining  to  enter  liidf  ment  for  the  defend- 
ant on  the  nonsuit,  held  that  it  had  no  author- 
ity to  grant  a  new  trial. 

In  Green  v.  Watkins,  19  U.  S.  6  Wheat. 
260.  262  [5:  256]  it  was  said  by  Mr.  Justice 
Story,  following  Tidd's  Practice,  1006,  that  a 
writ  of  error  in  a  personal  action  would  not 
abate  if  the  plaintiff  in  error  died  after  assign- 
ment of  errors.  But  the  case  before  the 
court  was  a  real  action,  in  which,  as  he  ob- 
served, the  right  descended  to  the  heir.  And 
there  is  nothing  in  Tidd's  Practice,  or  in  the 
authorities  there  cited,  which  countenances  the 
theory  that  a  writ  of  error  in  action,  the  cause 
of  which  would  not  suryive,  either  to  heirs 
or  to  personal  representatives,  would  not  be 
abated  by  the  death  of  the  only  person  who 
could  maintain  the  action.  Section  956  of  the 
Revised  Statutes,  like  the  statute  of  8  &  9  Wm. 
703J  III.  chap.  11,  §  7.  by  which  *the  death 
of  one  of  several  plaintiffs  or  defendants  does 
not  abate  an  action  which  survives  to  or 
against  the  survivor  of  them,  has  been  held  to 
fxtend  to  writs  of  error,  because,  as  said  by 
Lord  Ellen  borough,  and  repeated  by  Chief 
Jyttice  Waite  :  '*  The  proceeding  is  an  action 
which  is  commenced  by  a  writ,  and  the  cause 
of  the  action  is  the  damage  sustained  by  the 
parties  from  the  error  in  the  previous  judg- 
ment, and  this  damage  equally  attaches  on  the 
survivor  In  this  as  in  any  other  action." 
Clarke  v.  Eippon,  1  Barn.  &  Aid.  586;  Moses 
▼.  Wooster,  115  U.  S.  285  [29:  3911;  McKinney 
v.  Carroil,  87  U.  S.  12  Pet.  66  [9:  1002], 
Equally  applicable  to  writs  of  error  is  section 
955  of  the  Revised  Statutes  (following  section 
6  of  the  statute  of  Wm.  III.)  by  which,  as  ob- 
served by  Chitf  Justice  Waite  in  Re  Schreiher, 
before  cited,  "  the  personal  representatives  of 
a  deceased  party  to  a  suit  cannot  prosecute  or 
defend  the  suit  after  his  death,  unless  the 
cause  of  action  on  account  of  which  the  suit  is 
brought  survives  by  law."  110  U.  S.  76,  80 
[28:  65,  661. 

The  result  is,  that  by  the  law  of  Virginia  the 
administrator  has  no  right  to  maintuin  this  ac- 
tion, and  by  the  statutes  of  the  United  States 
regulating  the  proceedings  in  this  court  he  is 
Dot  authorized  to  come  in  to  prosecute  this 
writ  of  error.  The  only  verdict  and  judtrment 
below  were  in  favor  of  the  defendant,  wbo  is 
Dot  moving  to  have  that  judgment  affirmed 
or  set  aside.  The  original  plaintiff  never 
recovered  a  verdict,  judgment  upon  which 
miffht  be  entered  or  affirmed  nunc  pro  tune 
in  his  favor.  If  the  judgment  below  against 
bim  should  now,  upon  the  application  of 
hit  administrator,  be  reversed  and  the  ver- 
dict set  aside  for  error  in  the  instructions  to  the 
Jury,  or,  according  to  the  old  phrase,  a  venire 
d$  now  be  awarded,  no  new  trial  could  be  bad, 
because  the  action  has  abated  by  his  death. 
Hunming  v.  Batehelor,  L.  R  10  Exch.  54; 
Bowker  v.  Evans,  L.  R.  15  Q.  B.  Div.  565; 


Spalding  v.  Oongdnn,  18  Wend.  543;  Corbett 
V.  Twenty  Third  Street  B.  Co,  114  N.  Y.  579; 
Harris  v.  CrensJiaw,  8  Rand.  (Va.)  14,  24; 
Cummings  v.  Bird,  115  Mass.  346. 

The  necessary  conclusion  is  that,  the  action 
having  abated  by  the  plaintiff's  deat/i,  t!ie  entry 
must  be,  u>rit  of  error  dismissed. 

*Mr.  Justice  Harlan  dissenting:        [704 

I  cannot  agree  that  this  action  abates  or  that 
the  writ  of  error  should  be  dismissed  becau8» 
of  the  death  of  the  original  plaintiff. 

In  the  discussion  at  the  bar  of  the  ouestioD 
whether  the  action  had  abated  bv  the  death  of 
the  plaintiff,  reference  was  made  to  chapter 
103  of  the  Code  of  West  Virginia  giving  to  tho 
personal  representative  of  one  whose  death 
ba.s  been  caused  by  the  wrongful  act,  neglect 
or  default  of  any  person  or  corporation,  a  right 
of  action  for  damages  against  such  person  or 
corporation.  The  right  to  bring  such  action  i» 
limited  to  two  years,  and  the  damages  recov- 
ered cannot  be  subjected  to  the  payment  of 
the  debts  and  liabilities  of  the  decedent,  but 
must  be  distributed  to  the  parties  and  in  the 
proportion  provided  by  law  in  relation  to  the 
estate  of  those  who  die  intestate.  In  my  judg- 
ment those  provisions  are  of  no  consequence 
in  the  present  inquiry.  This  suit  was  brouffbt 
by  the  person  alleged  to  have  been  injured  to 
recover  compensation  for  such  injuries  as  he 
sustained.  It  is  not  claimed  that  his  death, 
since  this  writ  of  error  was  sued  out,  wa* 
caused  by  those  injuries.  And  the  questioa 
is  whether  this  personal  action  was  abated  by 
his  death.  Its  determination,  it  is  agreed,  de- 
pends upon  the  law  of  West  Virginia. 

By  the  Code  of  West  Virginia,  chapter  127, 
it  is  provided : 

•*  Skc.  1,  Where  a  party  dies  or  become* 
convicted  of  felony,  or  insnne,  or  the  powers 
of  a  party  who  is  a  personal  representative  or 
committee  cease,  if  such  fact  occur  after  ver- 
dict, judgment  may  be  entered  as  if  it  had  not 
occurred. 

"  Sec.  2.  Where  such  fact  occurs  in  any 
stage  of  a  cause,  whether  it  be  in  a  court  of 
original  or  appellate  jurisdiction,  if  it  occur  as 
to  any  of  several  plaintiffs  or  defendants,  the 
suit  may  proceed  lor  or  against  the  others,  if 
the  cause  of  the  suit  survive  to  or  against 
them.  If  a  plaintiff  or  defendant  die  pending 
any  action,  -Trbetber  the  cause  of  action  would 
survive  at  common  law  or  not,  the  same  may 
be  revived  and  prosecuted  to  judgment  and  ex- 
ecution in  the  same  manner  as  if  it  were 
for  a  cause  of  action  arising  out  of  contract. 

*'*Sec.  8.  If,  in  any  case  of  appeal,  [705 
writ  of  error  or  supersedeas  which  is  now  or 
may  hereafter  be  pending,  there  be  at  any  time 
in  an  appellate  court  suggested  or  relied  on,  in 
abatemeut,  the  death  of  tlie  partv,  or  any  other 
fact  which,  if  it  had  occurred  after  the  verdict 
in  an  action,  would  not  have  prevented  judg- 
ment being  entered  as  if  it  had  not  occurred, 
the  appellate  court  may,  in  its  discretion,  enter 
judgment  or  decree  in  such  case  as  if  the  said 
lact  had  not  occurred." 

Under  the  first  section  above  quoted  judg- 
ment could  be  entered  witbout  reviving  the 
action  if  the  part^  died  after  verdict  That 
section  is  substantially  like  section  one  of  the 
statute  17  Car.  II.  chap.  S,    The  object  of  the 
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first  clause  of  tbe  second  section  of  chapter  127 
of  tbe  Code  of  West  Virgioia  was  to  dUpeose 
^ith  the  necessity  of  reviving  an  action  in 
which  there  were  several  plaintiffs  or  defend- 
ants, one  of  whom  had  died  pending  the  ac- 
tion, provided  the  cause  of  suit  was  one  which, 
according  to  the  settled  principles  of  the  com- 
mon law.  survived  to  or  against  the  other  par- 
ties. This  clause  had  the  same  object  as  the 
sixth  and  seventh  sections  of  the  statute  of  8 
t&  0  William  III.  chap.  2.  These  English  stat- 
utes were  examined  in  Kramer  v.  Waymark^ 
L.  R.  1  Exch.  241,  248.  in  which  an  infant 
plaintiff  sued  by  next  friend  to  recover  dam- 
ages for  injuries  sustained  through  the  negli- 
gence of  the  defendant.  The  child  died  after 
verdict  and  before  judgment  was  signed.  Up- 
on a  rule  to  show  cause  why  the  judgment 
should  not  be  set  aside,  on  the  ground  of  tbe 
death  of  the  plaintiff  before  judgment,  the 
court  discharged  the  rule,  saying  that  tbe  pro- 
ceedings could  not  be  stayed  in  face  of  Palmer 
V.  Cohen,  2  Barn.  &  Aid.  966.  In  tbe  latter 
case,  which  was  an  action  for  libel,  the  plain- 
tiff died  after  verdict  and  l)efore  judgment  was 
entered  by  his  executor  at  tbe  next  term.  The 
court  refused  to  set  aside  the  judgment,  hold- 
ing that  tbe  death  of  tbe  plaintiff,  after  verdict, 
did  not  prevent  his  executor  from  entering 
judgment  In  tbe  same  case  tbe  court  referred 
to  the  Common  Law  Procedure  Act,  1852, 
§  189,  which  provided  that  '*in  all  actions, 
personal,  real  or  mixed,  tbe  death  of  either 
party  between  the  verdict  and  judgment  shall 
not  hereafter  be  alleged  for  error,  so  as  such 
706]  'judgment  be  entered  within  two  terms 
after  sucb  verdict"  (Stat.  15  &  16  Vict.  chap. 
76,  §  139)  and  said  that  it  was  stronger  than  the 
statute  of  Car.  II.  and  applied  "to  all  actions, 
whether  they  would  have  survived  to  an  ex- 
ecutor or  not"  See  Oaine$  v.  Conn,  2  Dana, 
282. 

The  principal  difference  between  the  West 
Virginia  statute,  before  it  was  amended  in 
1888,  and  tbe  statute^*  of  17  Car.  II.  and  8  &  9 
Wm.  III.  was  that  the  latter  did  not  applv  to 
real  actions,  whereas  tbe  former  embraced  all 
actions— real,  mixed  and  personal.  The  first 
clause  of  section  2  of  chapter  127  of  the  West 
Virginia  Code  is  important  in  tbe  present  dis- 
cussion, because  tbe  words  "if  the  cause  of 
suit  survive  to  or  against"  any  one  of  several 
plaintiffs  or  defendants,  show  that  even  when 
that  section  was  adopted  tbe  legislature  bad  in 
mind  tbe  distinction  at  common  law  between 
actions  that  survived  and  those  that  did  not 
survive.  And  in  1868,  with  this  distinction 
still  in  view,  the  legislature  added  tbe  second 
clause  of  tbe  second  section,  providing  that 
"if  a  plaintiff  or  defendant  die  pending  any 
action,  wheUier  the  cause  of  action  would  sur- 
vive at  common  taw  or  not,  tbe  same  may  be 
revived  and  prosecuted  to  judgment  and  exe- 
cution in  tbe  same  manner  as  if  it  were  for  a 
cause  of  action  arising  out  of  contract" 

If  the  second  clause  of  section  2  of  chapter 
127  had  never  been  adopted,  an  action  in  tort 
would  not  have  abated  in  West  Virginia  by 
reason  of  the  death  of  the  plaintiff  after  ver- 
dict, but  judgment  could  have  been  entered 
upon  the  veroict  This,  according  to  Kramer 
V.  Waymark,  L.  R.  1  Exch.  241,  was  tbe  con- 
struction placed  on  the  English  statute,  upon 
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which  the  first  section  and  the  first  clause  of 
the  second  section  of  chapter  127  of  the  Code 
of  West  Virginia  were  evidently  based.  But 
tbe  second  clause  of  the  second  section  of 
that  chapter  was  a  step  in  advance.  It  seema 
to  me  clear  that  tbe  legislature  intended,  by 
that  clause  and  under  tbe  circumstances  stated 
in  it,  to  permit  any  action,  whatever  its  nature, 
and  at  every  stage  of  it,  to  be  revived  and 
prosecuted  to  judgment  and  execution  without 
reference  to  tbe  question  whether  tbe  cause  of 
action  would  or  would  not  survive  at  com- 
mon law.  The  'purpose  was  to  remove[707 
from  the  jurisprudence  of  West  Virginia  the  dis- 
tinction existing  at  common  law  between  causes 
of  action  that  survived  and  those  that  did  not 
survive.  Martin  sued  for  tbe  injury  alleged 
to  have  been  done  to  him  through  the  negli- 
gence of  the  railroad  company.  This  cause  of 
action  would  not  have  survived  at  common  law 
where  death  occurred  before  verdict  But  that 
fact  became  immaterial  under  the  legislation 
of  1868,  which  expressly  provided  that,  wheth- 
er the  cause  of  action  would  survive  at  com- 
mon law  or  not,  the  case  could  be  revived 
and  proceed  to  judgment  precisely  as  it  might 
do  in  coses  of  contracts.  The  decision  now 
rendered  makes  the  statute  mean  just  what  it 
would  mean  if  it  did  not  contain  the  wordt 
"whether  tbe  cause  of  action  would  survive  at 
common  law  or  not"  Tbe  court  holds  that 
an  action  cannot  be  revived  and  prosecuted  to 
judgment  and  execution  if  the  cau^e  of  action 
be  one  that  would  not  have  survived  a4  com- 
mon law;  and  this,  notwithstanding  the  stat- 
ute, in  plain  words,  says  that  the  inquiry 
''whether  the  cause  of  action  would  survive 
at  common  law  or  not,"  is  immaterial. 

It  is  said  that  tbis  conclusion  cannot  be  sua- 
tained  with  due  regard  to  the  decisions  of  tbe 
supreme  court  of  appeals  of  West  Viridnia. 
Tbe  case  particularly  relied  on  in  support  of 
this  contention  is  Cunningham  v.  8ayre,  21  W. 
Va.  440,  444.  There  death  occurred  before 
verdict,  and  the  question  was  whether  an  ac- 
tion for  unlawful  entry  and  detainer  abated 
upon  the  death  of  tbe  plaintiff.  The  court 
held  that  the  action  did  not  abate,  and  its  de- 
cision of  that  point  is  expressed  in  tbe  syllabus. 
As  the  constitution  of  tbe  state  makes  it  tbe 
duty  of  the  court  *'to  prepare  a  aiiUabus  of  tli$ 
points  adjudicated  in  each  case,"  the  profession 
in  that  state  look  only  to  tbe  syllabus  to  ascer- 
tain the  points  in  judgment  When,  how- 
ever, we  turn  to  the  opinion  of  the  court, 
nothing,  I  submit,  is  found  in  it  justifying  ibe 
conclusion  tbis  court  has  reacbed.  lieferrin? 
to  the  last  clause  of  section  2  of  chapter  127  of 
the  Code,  the  supreme  court  of  appeals  of  West 
Virginia  said:  **It  was  not  the  object  of  tbe 
statute  to  create  any  new  right,  and  give  an 
action  to  the  heir,  devisee,  or  representative 
which  he  *had  not  at  common  law."  [708 
No  one  supposes  that  tbe  clause  gives  a  personal 
representative  tbe  right  of  action  to  sue  for  per- 
sonal injuries  to  the  decedent  Tbe  personal 
representative  can  bring  an  original  action 
only  where  death  is  caused  by  the  wrongful 
act  or  default  of  the  defendant.  He  does  not 
bring  an  action  where  one,  rightfully  brought 
by  the  decedent,  is  revived  in  bis  name  as 
personal  representative.  But  the  supreme 
court  of  appeals  of  West  Virginia  proceeds: 
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**Bat  where  the  representative,  heir,  etc.,  hod 
a  right  b^  suit,  to  accomplish  the  same  object 
substantially  as  the  ancestor  had  in  view  in 
bringing  the  suit,  that  for  convenience  it  should 
cot  abate  on  the  ancestor's  death,  but  might  be 
revived."  Even  this  principle,  the  statement 
of  which  was  not  at  all  necessary  to  the  de- 
cision, is  sufficient  to  embrace  the  present  ca.*^; 
for,  as  the  suit  of  Martin  was  to  recover  com- 
pou.sation  for  the  injuries  he  received,  a  reviv- 
or of  it,  in  the  name  of  his  personal  represen- 
tative, and  its  prosecution  to  judgment  and 
execution,  would  accomplish  substantially  the 
same  object  the  decedent  had  in  view,  namely, 
to  compel  the  railroad  company  to  pay  for  the 
injury  inflicted  upon  him  as  the  result  of  its 
ue/erligcnce. 

Another  case  referred  to  in  support  of  the 
contention  that  the  action  abated  by  the  death 
of  the  plaintiff  is  CuiTy  v.  Manuinffton,  23  W. 
Va.  14.  But  that  case  did  not  involve  any 
question  in  reference  to  the  revivor  of  an  ac- 
tion for  pergonal  injuries  received  by  the 
plaintiff.  It  was  a  suit  against  a  municipal 
corporation  for  injuries,  alleged  to  have  been 
received  through  the  neglect  of  the  defendant 
to  keep  its  streets  and  walks  in  repair.  It  is 
that  the  court,  in  that  case,  said:  "In  the 
cases,  however,  of  injuries  to  the  person  and 
not  to  the  property  or  estate  of  the  decedini, 
whether  by  assault,  battery,  false  imprison- 
ment, slander,  negligence,  or  otherwise,  if 
either  the  parly  who  received  or  he  who  coni- 
tnitted  the  injury  die,  the  maxim  applies 
rigidly,  and  no  action  can  be  supported  either 
by  or  against  his  represeiilative.  3  Bl.  Com. 
&02.  In  this  state  the  only  exception  to  this 
rule,  so  far  as  I  have  been  able  to  discover,  is 
the  piovision  of  our  statute,  embracing  what 
70t>)  is  known  as  Lord  Campbell's  Act,  *giv- 
ing  a  right  of  action  to  the  representaiive  against 
any  party  wrongfully  causing  the  death  of  his 
decedent.  Code,  chap.  103,  p.  545,  ^§  5,  0." 
But  it  is  plain  from  the  context  that  this  lan- 
guage had  reference  to  the  menning  of  a  par- 
ticular statute  of  limitations  of  personal, ac- 
tions, that  used  the  words  "if  they  be  'for 
matters  of  a  nature  that  in  case  of  the  death  of 
the  party,  they  could  not  be  brought  by  or 
against  his  representative,"  in  etlect,  the 
court  was  considering  the  question  as  to 
^whether  a  personal  representative  could  bring 
an  original  action  for  personal  injury  received 
by  his  decedent.  That  is  an  entirely  different 
([uestion  from  the  one  here  presented,  which 
is,  whether  an  action  for  the  recovery  of  money 
duly  brought  bv  the  person  injured  coula, 
ti|x>n  his  death,  oe  revived  in  the  name  of  bis 
personal  representative,  and  be  prosecuted  by 
the  latter  to  judgment  and  execution.  There 
Is  not  a  hint,  much  less  a  distinct  statement, 
cither  in  the  syllabus  or  in  the  opinion  in  Cur- 
ry V.  Manninglon,  in  respect  to  any  such  ques- 
tion. 

^Suppose  Martin  had  obtained  a  judgment 
for  ten  thousand  dollars  in  damages  and  had 
died  after  the  case  was  brought  here  by  the 
railroad  company.  Could  it  not  have  been  re- 
vived in  this  court  against  bis  personal  repre- 


fsentative?  And  if  this  court  had  reversed 
such  a  judgment  and  remanded  the  cause  for 
a  new  trial,  could  the  railroad  company  have 
prevented  another  trial  in  the  court  below  by 
the  suggestion  of  record,  that  pending  the  writ 
of  error  in  this  court,  the  plaintiff  had  died? 
In  my  opinion,  this  question  should  be  an- 
swered in  the  negative,  if  any  effect  whatever 
be  given  to  the  local  statute.  A  different  rule 
should  not  be  applied  when  the  case  is  here 
upon  writ  of  error  surd  by  the  plaintiff. 

Reference  has  been  made  to  the  ca.se  of 
Flynn  v.  PerAins,  82  L.  J.  N.  S.  Q.  B.  1.0,  11. 
8  Jur.  N.  S.  1177.  That  was  an  anion  to  re- 
cover dama<^es  for  a  personal  injury.  The 
plaintiff  died  before  verdict,  and  the  effort  was 
to  have  it  revived  in  the  name  of  the  personal 
representative.  It  was  held  that  the  Common 
Law  Procedure  Act  did  not  permit  the  revivor 
under  such  circumstances.  But  that  case  differs 
from  this  in  two  important  particulars:  1,  there 
was*a  verdict  and  judj^ment  in  thiscase[710 
before  the  plaintiff  died;  2,  there  was  no  pro- 
vision in  the  English  statute,  as  there  is  in  the 
West  Virginia  Code,  giving  the  right  of  re- 
vivor, where  the  plaintiff  or  defendant  dies 
pending  the  action,  "whether  the  cause  of  ac- 
tion would  survive  at  common  law  or  not." 

But  if  I  am  wrong  in  my  interpretation  of 
the  Code  of  West  Virginia,  there  i.s  slill  an- 
other view  of  this  question  which,  in  mv  jud;:- 
ment,  is  important.  Martin's  death  occurred 
after  the  assignment  of  errors  was  fried  and 
made  part  of  the  record.  In  Tidd's  Practice. 
11G3,  it  is  said:  "A  writ  of  error  may  abate 
by  the  act  of  God,  the  act  of  law,  or  the  act 
of  the  party.  If  the  plaintilf  in  error  die  l>e 
fore  errors  assigned,  the  writ  abates,  and  the 
defendant  in  error  may  thereupon  sue  out  a 
scire  facias  quare  exccutionrm  non  to  recover 
the  judgment  against  the  executors  or  ndndn- 
istrators  of  the  plaintiff  in  error.  Bui  if  the 
plaintiff  in  error  die  after  errors  a.^siuncd,  it 
does  not  abate  the  writ.  In  such  c.ise  the  de- 
fendant, having  joined  in  error,  may  proceed 
to  get  the  judgment  allirmed,  if  not  erroneous, 
but  must  then  revived  it  against  the  executors 
or  administrators  of  the  plaintiff  in  error." 
And  so  it  was  adjudged  bv  this  court  in  Grrm 
V.  Watkins,  19  ll.  S.  6  Wheat.  200.  202  [5: 
256J  in  which  3fr.  Juntice  Story,  speaking  lor 
the  court,  and  after  referring  to  the  rules  that 
controlled  the  question  of  abatement,  whether 
in  real  or  personal  actions,  where  the  party 
died  before  judgment,  said:  "But  in  cases  of 
writs  of  error  upon  judgments  already  ren- 
dered a  different  rule  prevails.  In  personal 
actions,  if  the  plaintiff  in  error  dies  before  as- 
signment of  error,  it  is  said  thai  by  the  course 
of  proceedings  at  common  law  the  writ  abates; 
but  if  after  assignment  of  errors,  it  is  other 
wise."  These  authorities,  I  submit,  indicate 
that  the  writ  of  error  should  not  be  dismissed 
after  there  has  been  an  assignment  of  errors. 

Being  of  opinion  that  the  action  has  not 
abated  by  the  death  of  the  plaintiff.  I  am  un- 
able to  concur  in  the  opinion  and  judgment  of 
the  court. 
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CHARLES  W.  SHIVELT.  PCff.  in  Err.. 
JOHN  Q.  A.  BOWLBT  Et  Ai^ 

(HeeS.  a  Beporter'a  «il.  l-fiS.) 

Fedtral  fuatien — land*  under  tide  waUrt— 
te»Ud  in  the  original  ttate*—iand»  in  (erriton 
— righU  of  tlnlei  in  iid«  lealeri  and  land* 
under  Ihem — land  grant  by  Oongrete — eonvet/i 
no  rigM  to  landi  wndtr  tide  naUn. 

L  .A  nate  JudBmenl  that  the  snuit  from  the 
UDlled  Suu*  paned  no  title  or  rl«:bt.  aa  affttlmt 
the  uitaequcnt  deeds  from  ttae  atate,  In  land* 
below  blgh  WBter  moik.  Is  a  direct  adjudication 
•#alDat  the  validltr  of  a  rlcht  or  privilege  nlulmed 
under  a  law  or  the  United  Blales.  and  presents  a 
IMeral  question  within  the  appellate  JurladicUon 
of  this  Dourt. 

It  I^nda  under  tide  vsten  are  rested  In  the  sot- 
cceiga  for  the  benefit  of  the  wbole  people. 

I>  Upon  the  American  Bevolutioo  lands  under 
tide  waieia.  were  vested  In  the  ariKlnal  states 
within  their  respecllve  borders,  subject  to  the 
rlghis  SDrieDdered  by  the  Conatlcutlon  to  the 
United  Btate*. 

1.  Dpon  tlie  aoqulaltlon  of  >  territory  by  the 
United  BlAtes  the  title  and  dominion  of  lands 
undertkleiralanpaBRed  totheUalledBtateH.  Cor 
ttae  beneflt  of  the  wbole  people,  and  In  trust  for 
tbe  several  states  to  tw  ultimately  created  out  of 
the  terrltor;. 

Il  The  new  states  admitted  Into  the  Union  slnoe 
the  adoption  of  the  Ooastltutlon  have  the  same 


rhlhts  as  the  orlglDal  states  In  the  tide  waters,  and 
In  tbe  lands  under  them,  wtthlo  their  mpecUva 
JurlsdlctluDS. 

I.  The  United  Btatea,  while  tfaey  hold  tbe  countir 
as  a  terrltorr,  havliiBall  the  powers  t>atb  of  Da> 
tlonal  and  of  municipal  pivemment,  mar  anint. 
for  appropriate  purposes,  titles  or  rights  In  tbe 
soil  tielow  hiah  water  mark  of  tide  waters:  but 
tliey  have  oever  doneso  br  seaeral  laws. 

T.  Oranti  by  Congress  of  portions  of  the  pubUo 
lands  wltnln  a  territory  to  settlers  Ibereon, 
though  hDrderlag  on  or  liounded  by  navljeable 
watera,  oonvey,  of  their  own  force,  no  title  or 
right  below  high  water  mark,  and  do  not  Impair 
the  title  and  dominion  of  tbe  future  state  wben 

B.  A  donation  laud  claim,  bounded  by  tbe  Colum- 
bia river,  and  laid  out  and  recorded  under  an 
Act  of  Congress,  Includes  no  title  or  right  in  the 
land  t>elow  bigb  water  mark;  and  the  slatutea 
of  Oregon,  providing  for  tbe  sale  of  title  lands, 
etc.,  are  a  ooneiltutloikal  and  legal  exercise  by 
the  state  of  Oregon  of  Its  dominion  over  tbelaDdB 
under  navigable  w 


IN  ERROR  to  Ibe  Supreme  Court  of  Ibe  State 
of  OregoD,  to  review  a  judgment  of  tbat 
court,  affirming  tbe  judfrment  of  tbe  Circuit 
Court  for  Ibe  County  of  Clatsop  and  State  of 


OreRon,  In  a  sull  in  equity,  brouebt  by  John  Q, 
A.  Bowlbjcfaf.,  plflimiflB,  SKUinst  Cbarles  W. 
Sbively  «t  al.,  to  quiet  the  Hue  to  lands  below 


1lvrm.—At  to  iurtiiietUm  in  tht  VnOtA  Sta^^  Svr 
prtat  Court,  Whsrs  FtOtral  qiuMUm  ortsu,  nr  loher* 
art  drcnm  <n  guoUon  itatula,  trtatu.  nr  Contfffu- 
Hoii,seenotee  toUartln  v.Iliuiler.<:07,  Hatthewa 
V.  &ne.  1:  Ki.  and  WUllsms  v.  Norrls.  t:  Sn. 

no/  Utill«d8bitMaiprcnie Court 

Ed  Of  In  eonjUct  vtitk  itatc  ton- 
■ess  Iff  ¥ate  courts  at  to  een- 


ptili«.  tiSlt,  and  to  Oommeroial  Bank  of  Cincinnati 
T.  Bnoklngbam,  Ub  UB. 

.^loottuvlON  er  acersUrm  and  nUeMon;  r<0ht  In, 
•HdomunMp  «T:  biri^hat'tncUlletolsdstcrmlned; 
rait  If  dteMondniono  i^urkin  owners,  see  note  to 
UtD.& 


Kennedy  v.  Hunt,  M-XO.  and  tO  Bt.  CUll  Countf  V. 
Lovlngaton.  13:  GO. 

At  Co  rluAC  0}  tht  Untied  Slates  and  the  stotss  to 
•hort  Innds  and  aecreltom  agaUui  piers,  see  note  If> 
Hallett  V.  BMbe,  U:  SK. 

Alio  lehol  tsseosAore;  how  /or  lands bcvnded  <m, 
extend,  see  note  to  United  States  v.  Paoheco.  IT:  BOS. 

At  to  tiUe  to  unter  bv  opproprtoHim;  eommon  law 
rule;  rule  of  mining  riates,  see  not 


L>  to  naotgaite  tsoCers,'  what  ore,  (n  UnftsJ 
ites;  strsoms  and  tnlond  nattn  a*  AfoftinqB,  aa* 
la  to  United  States  t.  Tbe  Hontello.  ft:  HL 
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hiftb  wafer  mark  to  tbe  city  of  A8torlH;tli<  EtatiKesBresel  fonb  in  the  marKln*  (Ibe  worfi 

judement  dismissed  tbe  claim  of  defendaals  prinied  In  brackcl!)  baving  liecn  in  tlie  stntuta 

under  a  patent  from  tbe  United  Btalcs  to  tb(  of  18TS  only,  and  tbose  prluted  in  italics  havlag 

lille  to  the  Isada,  and  Ibeo  of  motioo  of  plain  been  ioeerted  in  Ilie  stntule  of  1874)  eiecutea 

Itffa  diamisstd  Ibeir  suit  wilLoiit  prejudice  t(  to  the  plaintiffs  a  deed  of  all  tbe  landa  lyinpbe- 

thejr  iDteresI  in  Ibe  subject  tbureot.     Affirmed,  tween  high  valvT  mark  and  low  water  mark  in 

See  same  case  below,  22  Or.  410.  front  of  block  »,  including  all  tbe  tide  laud  In 
block  141;  and  also  a  "deed  of  all  tbe  tide  [O 

Slatemenl  by  Mr.  Jusliee  Oray:  '""<'*  '"  '>'"'^''  l^^:  ■""  never  executed  to  any 

Tbe  original  suit  was  in  the  nature  of  a  bill  one  a  deed  of  any  tide  lanils  north  of  block  146. 

In  equity,  broujtbt  June  8,  1891,  by  John  Q.  The  plainlilla  afterwards  held  possession  of 

A,  Bowlby  BDd  W.  W,  Parker  ajzainat  Charld  H**  'sm's  soconveyed  to  Ihem,  and  maintained 

W.  HLivefy  nod  wife,  in  tbe  circuit  court  foi  »  wbnrf  in  front  of  block  127,  which  extended 

the  conniy  ot  Ulalsop  and  stale  of  Oregon,  ic  several  hundred  feet  into  the  (Columbia  rrver, 

quiet  Ibe  title  to  lands  below  Ligli  water  mark  a"''  a'  which  ocean  and  river  craft  were  wool 

io  the  cilyof  Astoria.     The  case,  as  appearing  ^  receive  and  discbarpe  freight. 

by  tbe  record,  was  as  follows:  On  December  15,   IWW,   John  M.  Sbively. 

On   and    before   May   20     l&M     John    M  having  acquired   whatever  title  bis  wife  still 

Sbivelv  and  wife  weietbeowncraot  a  donation  ''^d  in  the  lands  in  controversy,  conveyed  all 

land  claim,  as  laid  out  and  recorded  by  bim  ^'^  right,  title  and  interest  therein  to  Ibe  de- 

nnder  the  Act  of  Congress  of  September  27,  feodant  Charles  W.  Sbivuly. 

IMO,  Cbap.  76  (9  Stat,  at  L,  499(  commonly  'On  April  7,  1S91,  the  defeudanU,  pre-  [7 

knownastbeOregonDonation  Act.embracine  lending  to  act  under  the  statute  of  Or(-j.-on  of 

tbe  Iben  town  and  much  ot  tbe  present  city  ol  February  18,  1891  (Lows  of  IHBl.  p.  r'94)  exc 

Astoria,  and  bounded  on  the  north  by  the  Co-  cuted  and  recorded  an  instrumenl  dedicating  to 

lumbia  river.  

On  May  20,  1854.  John  M.  Sbively  laid  out  .An  Act  to  Provide  for  tlie  Sale  ot  Tf.le  and 

KDd  caused  Io  he  recorded  a  plat  of  that  claim,  Overflowed  Lands  on  [lie  ^^('il  Sbore  and  Cuiist. 

not  only  of  the  land  above  high  water  mark,  but  wiuireae.  m  "'nnj";(  tJio  bii™.  harlwrtaml  inlets 

■Isoof  adjacent  tide  lands  and  a  portion  ot  the  cmatibmBuT™  the  land" 

bed  of  the  Columbia  rivPT,  including  Ibe  landn  undshuartnusncb  bars,  harbare  end  luleia:  ;iiir| 

in  controversy,   and  divided  into  blocks  three  Wborena  auuh  enoroaohments  OJin  be  iHVv.iitcd 

3]  bundled  feet  sqmire.  'and  separated  from  ""aJi"^  improvement' uwio  tJie 'Eue'uiid^uver 

each  other  by  streets  thirty  or  sixty  feet  wide.  Howed  landa  belnncmeiot bo  siare:  and 


,.  It  rigbt  angfea  to.  and  the  others  Wirereas  (t  to  deslroWc  ilmt  tafi 

nearly  parallel   with,   high   wol*r  mark,   the  SgSrtFng^.SSnth^cn^t'lf.  weh=i:i;ri"?bo'.i^^^ 

oulermost  of   wbicb  streets  were  not  within  inlets  to  make  tinnrovemcnta  aiid  eipenJiturea 

elfibt  hundred  feet  of  the  ship  channel.  that  will  stay  such  encroach  men  ta; 

Blocks  4  and  9  were  above  ordinary  high  I  Orea^S'         '*«"'''"™  ■** 

water  mark.     Block  140  was  in  front  of  block  iraer  cu-  ownors  of  an;  land 

4,  and  between  high  and  low  waler  mark.     In  upon  or  bounded  by  llicahnro 

front  of  block  0  came  blocks  141,  VX  and  137  Zi^iViL  S'l).?«^™,'  n'J",\^ 

•ucccssively.     A  strip  about  fifty  feet  wide,  "hiAii£'idT^5.^fo^ 

Dei Dg  the  southern  part  of  block  141  was  above  I  have  the  risbt  ut  purchase 
bigb  water  mark,  and  the  whole  of  tbe  rest  of 
tbat  block  was  below  high   water  mark  acd 
above  low  water  mark.     The  line  of  ordinary 

low   tide  was  on  Seplember  18,  1878,  at  the  

north  line  of  that  block;  but  on  December  15,  „,  ,„,h  lmp«.vemenU  ZllTa?"t15  '^x^'i^, 

1900,  and  for  some  lime  before  this  date,  was  rltrht  to  purchase  the  landa  so  improved,  eiiondlnc 

one  bunOred  feci  north  of  Ibe  north  line  ot  lo  lo»  water  mark,  tor  a  period  of  lone  year]  Oir« 

Mni'tr  loi  yt/tn  from  the  approval  of  [tnia  aotl  the  act  to 

^    i^i:            .c    .«„/,    ,  I     ^.    ^^-     ,          ,  which  thU  U  ameiuiaUry:    Provided,  furlher.  that 

On  February  18,  1860,  John  M.  Sbively  and  'Me  WtliamelU  river  ahnli  not  In  dMm«I  a  river  In 

wife  conveyed  blocks  6,  120,  127  and  146,  '"in  which  the  tide  ebta and  Aivn.  urtihiniJi*  miwnino  o/ 

the  town  plat  of  Astoria,  as  laid  out  and  re-  'i^^",^^?[tl^B\fS!:'ei^u1oa,!tMe*'<rS^ 

corded  by  John  M.  Shively,"  to  James  Welch  'anOtvpnntaid  ITiilameM*  rtwr  it  hereby  granted 

and  Nancy  Welch,  whose  title  was  afterwards  md  mnjlmed  to  the  oumers  of  the  adjacent  lande. 

conveyed  to  Ihe  plaintifla.  Z!J'l'^'\l^,S",\!.'^^'",S^2l^V^,^^jJ!Z!^ 

^    ■',          -    ,.!^.     T   1       »»    c-L'     1     1  -i  mld.thenin  that  efve  to  the  pvrchd^r  or  vurcfkiuen 

On  June  8,  1B64,  John  M.  Sbively  laid  OUl  yfiuehlide  or  overfioiBtd  landt  from  such  owner  of 

and  caused  to  be  recorded  an  addillnnal  plat,  nicii  adjacent  laniit,oriometiTeviou»  owner  thereof, 

covering  all  the  space  between  blocks  127  and  "i^  'i?^r"''i''  _   t  .i,!   ^  .=  _i.«  „«—  ._  n. 

,.  .A       J  .!_       ,           1  SeO.  E.  The  olncera  or  this  HtBtB,  wbo  now  arv  or 

146  and  tbe  channel.  „l,o  mar  ben«(t«r  boautborlzed  to  dispose  of  the 

In  1865,  tbe  United  States  issued  a  patent  to  lohool  lands  bolonginxiu  thlssiate,  are  authorlied, 

John  M.  Shively  and  wife  for  tbedonallon  land  empowered  and  Jirecied  w  sell  auch  tide  laoC^ 

data,  bounded  bv  tbe  Columbia  river.  le^l.yTuTh'orlSS'^tS'priSsLraSr.li'Tuc^'S'JS 

On  September  18,  1876,  the  state  of  Oregon,  ands  shall  be  sold,  and  the  muner  resulting  from 

by  its  governor,  secretary  and  treasurer,  acting  '"ch  sale  shall  be  diacrlbowd.  In  accords noeviiA 

Ulhe  board  of   school  land  commissioners,  ;?^l?^i'SS™^%'lln^C«llSf^^VlJS;i 

pursuant  to  the  statute  of  Oregon  of  Octobci  undsotthlsstate:  Provided,  tballnthecertifloatei 

36.  1B74  (Laws  of  1874,  p.  78)  amending  the  -f  mIo  and  patents  for  auoh  lands  the  Mine  shaUba 

:ss"""'.^i*r'"°f""^'^-^^?'?"'Tr.!  -^^o'?^"^tofh'S'5;Eitii''?^o??r''». 

1872,  p.  129)  the  provisions  of  both  oi  which  owloc  dewribed  premise*.   iUer«  describe  br  le- 

jwr  us  c.  s. 
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tbe  public  tbeir  interest  in  some  of  the  streets 
adjacent  to  these  lands. 

The  plaintiffs  claimed,  under  the  deeds  from 
the  state  of  Oregon,  the  title  in  all  the  tide 
lands  on  the  west  half  of  block  141,  on  all  of 
blocks  126  and  127  and  north  thereof,  and  on 
the  west  half  of  block  146  and  north  thereof, 
between  the  lines  of  low  and  ordinary  high 
tide  of  the  Columbia  river;  and  also  claimed 
all  the  wbnrfing  rights  and  privileges  in  front 
thereof  to  the  ship  channel:  and  prayed  that 
tbe  cloud  created  by  tbe  defendants'  instru- 
ment of  dedication  might  be  removed,  and 
tbe  defendants  be  adjudged  to  have  no  title  or 
right  in  the  premises,  and  for  further  relief. 

Tbe  defendants  denied  any  title  or  right  in 
the  plaintiffs,  except  in  tbe  west  half  of  block 
146:  and,  by  counterclaim,  in  the  nature  of  a 
cross  bill,  stating  tbe  facts  above  set  forth,  as- 
P(Tt(Ki  that,  under  the  patent  from  tbe  United 
S!ftt(»8  to  John  M.  Shivelv,  and  bis  deed  to 
Charles  W.  Sbiveley  the  latter  was  the  owner 
in  fee  simple  of  so  much  of  tbe  east  half  of 
block  141  as  was  above  high  water  mark,  and 
of  all  the  tide  lands  and  riparian  and  wharfing 


rights  in  front  thereof  to  the  channel,  except- 
ing blocks  126  and  127;  and  was  also  the  own- 
er of  all  the  riparian  and  wbarfing  rights  in 
front  of  block  4  to  the  channel,  excepting 
block  146:  and  contended  that  the  second  deea 
from  tbe  state  of  Oregon  to  the  plaintiffs  con- 
veyed no  title  in  that  part  of  block  141  above 
high  water  mark,  or  in  any  tide  lands,  and 
that  Shively's  conveyance  oi  specific  blocks  by 
reference  to  his  plat  passed  no  wharfing  rights 
in  front  thereof;  and  prayed  that  he  might 
have  possession  of  said  premises,  and  dam- 
ages against  tbe  plaintiffs  for  withholding  the 
same,  and  further  relief. 

The  court  sustained  a  demurrer  of  tbe  plain- 
tiffs to  the  counterrlnim  (except  as  to  that 
part  of  block  141  above  liigh  water  mark)  and 
dismissed  that  clnim;  and  then,  on  motion  of 
the  plaintiffs,  dismissed  tbcirsuit  wiiboutf>re- 
judice  to  tbeir  interest  in  tbe  subject  thereof. 

♦The  defendant.  Charles  W.  Shivcly  ap-  fS 
pealed  to  the  supreme  court  of  tbe  state,  "which 
affirmed  the  judgment,  upon  the  ground  that 
the  grant  from  tbe  United  States,  bounded  by 
tbe  Columbia  river,  passed  no  title  or  right  in 


g]il  s>ulH]ivSsiioii»  tlic  lands  in  Iront  of  wbiob  said 
llde  lunUsnre  locatod.) 

Sec  3.  Every  applicant  for  the  purchase  of  tide 
land,  under  flection  1  of  tbis  act.  snail,  with  bis  ap- 
pliciition,  present  to  tbe  officer  or  oflieers  wljo  ai*e 
or  «lmll  be  autborfzed  to  sell  such  lands,  tho  evi- 
dences of  his  title  to  laud  which  abuts  or  fronts 
upon  or  is  l>ouuded  by  such  tide  lands;  and  bcfuro 
mukin^r  such  sale  such  officer  or  ollicers  shall  be 
Milnfled  that  such  applicant  Is  the  owner  of  such 
lands  so  froutintr*  abutting  or  bounded  as  afore- 
said. 

Sec.  4.  The  value  of  such  tide  lands  shall  be  ap- 
prHised  at  a  certain  sum  per  acre  of  the  same,  and 
such  appraisal  shall  not  value  such  lands  at  less 
than  fl.:^:')  for  each  acre  of  such  land:  Provided, 
the  board  havluR  in  cbarvc  the  sale  of  said  Ittnds 
•hall  have  power  to  set  aside  any  appraisement  on 
evidence  taken  of  the  true  value  of  the  same,  and 
•hall  make  another  and  true  appraisement  based 
on  such  evidence. 

Sfx:.  5.  If  any  TH>rson  or  persons  who,  at  the  pas- 
sage of  [this  act]  the  act  of  which  this  in  amcmlatoi  y 
[stiHil  be]  u'ere  en  til  led  [under  section  1  thereof]  to 
piircha84*  an  V  tide  lands  uvder  Vie  proiyisions  of  »ec- 
tUm  ItAcre^)/ shall  nor  [within  twelve  montlis  from 
the  T»asi«afre  of  thin  act^makcapplieacion  to  purchase 
such  tide  lands]  have  avplleii  for  the  same  within 
three  itean  from  the  passage  of  said  act,  or,  having' 
mude  such  application,shaiJ  have  failed  to  prosecute 
the  Ktime,  as  provided  t>y  law,  then  such  [iuiiris]  land 
•ball  k)e  open  to  purchase  by  any  othei  person  who  is 
a  cicizen  and  resident  of  the  stale  of  Oregon:  Pro- 
vided.that  when  an\j  applicatiim  shallhe  made  for  Ute 
piirchaM  qf  any  such  tide  Uind  by  any  person  or  per- 
sons other  than  Uie  mvner  or  owners  or  the  land  adjn- 
eeid  to  such  title  londs^  or  the  purchaser  or  putxhaxtrs 
of  such  tide  landnfrom  such  owner  of  adjacent  lands, 
nrs'ime  previovB  owner  thereof, notice  shall  he  given  by 
Mid  boand  to  the  owner  or  owners  of  such  adjacent 
lands,  ami  to  any  parties  who  are  in  potsessitm  of,  or 
who  shall  have  improved  such  tide  lands  in  any  man- 
ner.  and  such  oumer  or  owners  of  muh  adjacentlands^ 
or  Oie  person  in  possession  of  such  tide  lands  by  pur- 
chase  from  tueh  owner  of  such  adjacent  lands,  or  any 

Brecious  owner  thereof,  or  who  shall  have  improved 
le  same,  sliott  have  Axty  daus  after  service  of  such 
notice  to  make  application  for  the  purchase  of  such 
Ode  lands,  and  siwh  application  shail  have  preference 
over  all  others,  and  in  ease  any  person  to  whom  no- 
Uee  is  hereby  required  to  be  aiven  cannot,  after  due 
diliffenee,  be  found,  notice  may  be  given  at  the  cost  of 
the  ajtplicanl  by  rytblicalton  in  trie  stare  paper  for 
four  successive  v tecs;  and  all  applieations  to  pur- 
chase tide  lands  by  the  oumer  of  adjacent  lands  shaU 
be  accompanied  by  the  affidavit  of  the  applicant,  set- 
ting  forth  the  fad  that  such  land  is  not  field  by  any 
other  person  under  a  deed  from  said  applicant,  or 
any  person  under  whom  he  hvlds;  tmt  this  [section] 
provision  shall  not  apply  to  [any]  the  tide  lands 
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abuttinf?  up^m  For 'fronting  on  or  bounded  by  the 
pen  shore,  which  are]  lands  owned  by  the  United 
States:  [And]  provided  further,  that  if  the  United 
States /los  }^arfed  or  shiill  [hereafter]  part  with  its 
title  to  any  lands  of  which,  at  the  passage  of  [this 
act]  the  act  of  which  this  is  amendcUory  it  [is]  irrw 
the  owner,  ffronting  or  abutting  upon  or  bounded 
by  the  sea  snore]  the  frrantee  of  such  lands  shall 
have  [twelve  months]  three  yea/rs  alter  perfecting 
his  title  from  the  United  States  to  apply  tor  [the] 
all  tide  lands  in  front  thereof  which  may  he  owned 
by  the  stale,  and,  in  cane  of  his  failure  to  make 
such  application  within  said  period  of  [twelve 
mouths]  three  years,  or,  liaving  made  such  applica- 
tion [in  ciise  of  his  failure]  shall  fail  to  prosecute 
the  same  [as  providetl  by]  accordinq  to  law.  siioh 
tide  [lands]  land  shall  t)eopen  to  purchase  by  any 
other  person  who  is  a  citizen  and  residcut  of  the 
state  of  Orepron. 

Seo.  0.  Nothing  in  this  act  provided  shall  prevent 
the  LeiriHiature  of  tills  state,  or  tho  corpttrute  uu- 
thorities  of  any  city  or  town  thereof,  from  re»ru- 
latintr  the  building  of  wharves  or  other  Imnrovc- 
mcnts  in  any  bay.  harbor  or  inlet  of  this  state:  and 
nothing:  in  this  act  provided  shall  K>e  construed  as 
a  frrant  of  an  exclusive  rijrht  lo  any  person  or  i»er- 
sons  to  use  the  natural  oysterbeils  of  this  state;  but 
the  grantee  of  any  land  in  this  state,  under  this  act, 
shall  hold  the  same  subject  to  the  easement  of  the 
public,  as  provided  l^y  the  exist  iufr  laws  of  this 
state,  to  enter  thereupon  and  remove,  under  the 
provisions  and  restrictions  of  the  laws  of  this  state, 
oysters  and  other  shell  fish  therefrom. 

Sec.  7.  All  applicants  to  purchase  lands  under  the 
provisions  of  this  act  shall,  at  their  own  expense, 
ctuise  the  same  to  be  surveyed  by  the  county  sur- 
veyor of  the  county  In  which  such  lands  are  situ- 
ated, such  survey  to  conform  to  and  connect  with 
the  surveys  of  the  United  States  adjoininfr,  as  far 
as  may  be  pnicticablc:  and  the  certitlcato  of  the 
county  surveyor,  describinir  the  lands  applied  for 
by  metes  and  bounds  and  dcsifrnatingthe  niiantity 
thereof,  shall  be  forwarded  under  the certilleate  of 
appraisement  to  the  officers  of  the  state  who  are 
authorized  to  sell  the  same. 

Sec.  8.  Inasmuch  as  there  is  no  law  upon  this 
subject  at  the  present  time,  this  act  shall  take  effect 
from  and  after  its  passapre. 

The  act  of  1874  contains  two  additional  sections, 
the  one  providing  that  the  title  to  all  tide  lands  here- 
tofore sold,  and  for  which  convenances  have  alremly 
been  executed,  under  the  provisions  of  the  cwt  to 
which  this  is  amendatory,  be  and  the  same  is  hereby 
confirmed  unto  the  purchases  thereof:  and  the  other 
providingr  that,  inasmuch  as  the  existing  law  does 
not  authorize  the  sale  of  tide  landslying  oti  Vie  ocean 
beach  and  the  rivers  and  bays  thereof,  this  act  shall 
take  effect  and  be  in  foru  from  and  ofter  iU  approval 
by  the  Oovemor* 
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lands  below  high  water  mark,  as  against  the 
subsequent  deeds  from  the  state  of  Oregon. 
Bawl^  v.  Shively,  22  Or.  410. 

The  said  defendant  thereupon  sued  out  this 
writ  of  error,  and  assigned  the  following  er- 
rors: 

••First  The  supreme  court  of  Oregon  de- 
cided that  a  grantee  of  the  United  States,  un- 
der the  Act  of  Congress  of  September  27. 
1850,  known  as  the  Oregon  Donation  Land 
Law.  of  land  bounded  by  the  tidal  navigable 
waters  of  the  Columbia  river,  obtained  by  vir- 
tue of  Aaid  grant  no  exclusive  access  to  the 
channel  of  said  river,  and  no  wharfage  rights 
below  ordinary  high  tide  of  said  river  in  front 
of  said  hi^h  land." 

"Second.  The  supreme  court  of  Oregon  de- 
cided that  said  state  was  the  absolute  owner  of 
all  rights  in  front  of  the  high  land  granted  by 
the  United  States  to  said  grantee,  with  said  Co- 
lumbia river  as  a  boundary,  below  the  mean- 
der line,  out  to  the  channel  of  said  Columbia 
river,  to  the  exclusion  of  all  rights  of  the 
grantee  aforesaid  of  the  United  States,  under 
the  said  Act  of  Congress  of  September  27, 
1850  •• 

"Third.  The  supreme  court  of  Oregon  de- 
cided that  said  state  had  the  absolute  power  to 
dispose  of  the  soil  of  said  river  and  of  all 
wnarfsge  rights  in  front  of  the  high  land 
granted  by  the  United  States  to  said  grantee, 
the  predecessor  of  the  plaintiff  in  error,  with 
said  Columbia  river  as  a  boundary,  to  a  private 

Serson  for  a  private  beneficial  use.  and  had  so 
isposed  of  the  same  to  the  defendants  in  er- 
ror." 

MewTM.    A.  H.  Garland,  Sidney  Dell 

and  John  F,  Dillon,  for  plaintiff  in  error: 

The  United  States  is  the  oririnal  absolute 
owner  of  all  the  "proprietary  title"  to  the  hipli 
land,  all  the  beds  and  waters  of  the  navigable 
rivers,  tidal  and  non-tidal,  and  to  all  the  fish 
therein  in  all  the  territory  west  of  the  Missis- 
sippi, the  title  to  the  same  being  acquired  by 
the  United  States  by  discovery  and  occupation. 

FMlardY.  UaganM  U.  S.  3  How.  212  (11: 
66.5);  Martin  Y,  Waddeil,  41  U.  S.  16  Pet.  867 
(10:  997);  Knight  v.  United  Land  Asm.  142  U. 
8.  161  (85:  074). 

The  uniform  ruling,  also  of  the  Interior  De 
partroent  is  that  while  the  "tide  land"  is  not 
included  in  the  terms  "public  lands"  that  are 
by  the  United  States  laws  authorized  to  be  sold, 
yet  in  all  cases  of  accretion  that  new  land  is 
also  held  not  to  be  "public  lands"  of  the  United 
States,  but  the  property  of  the  bank  owner. 

8t,  Clair  County  v.  Lotingtton,  90  U.  S.  28 
Wall.  46(28:  69). 

The  title  of  the  state  to  the  soils  of  the  tidal 
navigable  waters,  if  it  has  such  a  title,  accrued 
only  by  virtue  of  section  2  of  the  Act  of  Con- 
mas  of  February  14, 1859,  admitting  Oregon 
Into  the  Union  "upon  an  equal  footing  with 
the  other  states  in  aU  respects  whatever,"  and 
is  purely  voluntarv. 

In  all  cases  of  United  States  patents  for 
lands  meandered  upon  a  public  navigable  river 
the  river  itself  is  the  boundary  and  not  the 
meandered  line  as  actually  run. 

6t.  Paul  d  P.  R.  Co,  V.  Sehurmeier,  74  U.  8. 
7  Wall.  272  (19:  74);  Tales  v.  Milwaukee,  77  U. 
S.  10  WmV.  <P7  (19;  984);  Bex  v.  EuaeU,  6 
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Bam.  &  C.  566;  Davenport  d  K  W.  It  Co.  v. 
Eenwiek,  102  U.  S.  180  (26:  51);  Lyon  v.  FSfh- 
mongers  Ci?.  L.  R  1  App.  Cas.  662:  St.  Clair 
County  V.  Lovingston,  90  U.  S.  23  Wall.  68 
(28:  68);  Stevens  v.  Paterson  d  N.  R  Co.  84  N. 
J.  L.  582;  Gould.  Waters,  1 148. 

The  United  Sutes  is  the  final  arbiter  of  the 
rights  claimed  under  the  United  States  patent 
It  is  strictly  a  Federal  question. 

St.  Louis  V.  Myers,  113  U.  S  566  (28:  1181); 
Davenport  d  N.  W.  R.  Co.  v.  Renwick,  102  U. 
S.  180  (26:  51);  Hardin  v.  Jordan,  140  U.  S. 
871  (35:  428);  Packard  v.  Bird,  187  U.  S.  661 
(84:  819). 

Assuming,  however,  that  the  state's  title  to 
the  tide  land  is  original  and  absolutei  the  dis 
tinotion  is  that  a  grant  by  the  United  States  of 
a  river  boundary  is  not  necessarily  a  grant  of 
an  easement  in  this  tide  land,  but  is  a  right 
of  access  and  accretion. 

Davenport  d  N.  W.  R.  Co.  v.  Renttick,  supra; 
Tales  V.  Milwaukee,  77  U.  S.  10  Wall.  497  (19: 
984);  Dutton  v.  Strong,  66  U.  S.  1  Black,  23 
(17:  29). 

There  is  no  distinction  as  to  any  rights  be- 
tween navigable  waters,  with  reference  to  their 
beine  tidal  or  non-tidal. 

The  Thomas  Jefferson,  28  U.S.  10  Wheat 428 
(6:  358);  Oould,  Waters,  §  66,  note  8. 

Nor  as  to  the  ownership  by  the  state  of  the 
bed  of  the  river,  which  fact  existed  in  TatesY, 
Milwaukee,  77  fj.  S.  10  Wall.  497  (19:  984). 

The  title  to  riparian  rights  in  navigable 
waters  exists  without  reference  to  who  owns 
the  river  bed;  nor  does  it  matter  whether  the 
waters  are  fresh  or  salt. 

Gould,  Waters,  g§  148,  149,  152,  155. 

While  the  power  and  jurisdiction  of  the  state 
over  the  stitte  public  roads  is  exclusive  and  ex- 
tensive and  its  rules  of  decision  controlling, 
yet  its  power  and  jurisdiction  over  these  na- 
tional highways  is  purely  permissive  and  en- 
tirely ceases  when  Congress  acts. 

Oilman  v.  Philadelpftia^  70  U.  S,  3  Wall. 
713  (18:96);  Wilson  v.  BlaokBird  Creek  Marsh 
Go.  27  U.  S.  2  Pet.  245  (7:  412);  Eseanaha  d 
L.  M.  Transp.  Co.  v.  Chicago,  107  U.  8.  678 
(27:  442);  Parkersburg  d  0.  R.  Transp.  Co.  v. 
Parhersburg,  107  U.  S.  691,  701(27:  584,  688); 
Welton  V.  Missouri,  91  U.  S.  275  (23:  847); 
South  Carolina  v.  Georgia,  93  U.  S.  4  (23: 782); 
Davenport  d  If.  W.  R.  Go.  v.  Renwiek,  102  U. 
S.  180  (26:  51);  Miller,  U.  S.  Const.  457,  45a 

Where  parcels  of  tide  flats  are  sold  accord- 
ing to  a  plat  as  bounded  upon  a  street  or  other 
boundary  than  the  navigable  waters  of  the 
river,  the  grantor  reserves  all  of  his  tide  flats 
except  the  lots  described  in  like  manner  as  in 
platting  of  uplands. 

Potomac  S.  B.  Co.  v.  Upper  Potomac  8.  B. 
Co.  109  U.  S.  672  (27:  1070);  Pollard  v.  File», 
48  U.  S.  2  How.  607  (11:  897);  Richardson  v. 
Prentiss,  48  Mich.  88;  Birmingham  v.  Ander^ 
son,  48  Pa.  253;  Storer  v.  Freeman,  6  Mass. 
485;  Codman  v.  Wilson,  10  Mass.  146;  Watson 
V.  Peters,  26  Mich.  517;  Kenyan  v.  Knipe,  18 
L.  R  A.  142, 2  Wash.  394;  Tales  v.  Milwaukee, 
77  U.  S.  10  Wall.  497  (19:  9S4). 

The  riparian  owners,  upon  waters  the  bed  of 
which  belongs  to  the  public,  have  valuable 
rights  appurtenant  to  their  estates,  of  which 
they  cannot  be  deprived  without  compensation. 

Dill.  Mun.  Corp.  (4th  ed.)  §  106;  6  Am.  A 
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Eog.  Edc.  Law,  558;  Cooley,  CoDSt  Lim.{5th 
«d.)  676,  note  1:  Lincoln  v.  Davis,  58  Mich. 
875,  51  Am.  Rep.  116;  Ddaplaine  v.  Chicago 
^N.W.B.  Co.  42  Wis.  214, 24  Am.  Rep.  886; 
Brians  y.  Bt.  Paul  d8.  C.  R  Co,  2»  Mimi. 
114;  Myen  ▼.  8t.  Louis,  82  Mo.  867;  Thurman 
T.  Morrison,  14  B.  Mon.  367;  Hickok  v.  Hine, 
28  Ohio  St.  528;  Organ  ▼.  Memphis  d  L.  B.  B, 
Co.  51  Ark.  285;  Shirlq/  y.  Bishop,  67  Cal.  548; 
CUment  y.  Bums,  48  K.  H.  609;  Tinieum  FUh- 
ing  Co.  t.  Carter,  61  Pa.  21. 100  Am.  Dec.  697; 
Clark  y.  Peckham,  10  R.  L  85,  14  Am.  Rep. 
<(54;  Baltimore  d  0.  B.  Co.  y.  Chase,  48  Md.  28; 
Bond  y.  TT^^o/,  107  N.  0.  189;  ^ate  y.  Sargent, 
45  CoDD.  858. 

ITr.  J.  N«  Dolph*  for  defendants  in  error: 

There  is  no  Feoeral  question  involved  in  this 
cause  and  the  writ  of  error  should  he  dismissed. 

Post.  Fed.  Pr.  §  477;  Cook  County  y.  Calu- 
met d  a  Canal  d  D.  Co.  188  U.  B.  685  (84: 
1110);  Hardin  y.  Jordan,  140  U.  8.871  (85: 428). 

Tide  lands  in  Oregon  belong  to  the  state  by 
Tirtue  of  its  soyereignty. 

Binman  y.  Warren,  6  Or.  411;  Parker  y. 
Taylor,  7  Or.  446.  447;  Parker  y.  Rogers,  8  Or. 
183;  WOson  y.  Weleh,  12  Or.  853;  McCann  y. 
Oregon  B.  d  Nav.  Co.  18  Or.  462;  Eisenbach  y. 
Hatfield,  12  L.  R.  A.  632,  2  Wash.  236;  Bissell 
T.  Henshaw,  1  8a  wy.  579;  Weber  y.  State  Har- 
bor Comrs.  85  U.  8.  18  Wall.  65  (21:  801);  St. 
Clair  County  y.  Lovingston,  90  U.  8.  23  Wall. 
<5S  (23:  68);  Pierce  y.  Kennedy,  2  Wash.  824; 
Barney  y.  Keokuk,  94  U.  8.  824  (24:  224):  Ho 
boken  y.  Pennsylvania  R  Co.  124  U.  8.  688, 
691  (31:  551,  552);  Packer  y.  Bird.  137  U.  8. 
661  (34:  819);  Hardin  y.  Jordan,  140  U.  8.  871 
(85:  428). 

The  decision  of  the'board  of  commissioners 
appointed  by  the  leeislature  of  Oregon  to  make 
sale  of  the  state's  tide  lands,  was,  and  is,  in  the 
absence  of  fraud  or  error  of  law,  conclusive  as 
to  the  right  of  defendants  in  error  to  purchase 
"the  same. 

Warren  y.  Van  Brunt,  86  U.  8.  19  Wall. 
^6  (22:  219);  Shepley  y.  Cowan,  91  U.  8.  330, 
840  (23:  424,  427);  Johnson  y.  Towsley,  80  U. 
8.  18  WalL  72  (20:  485);  Hosmer  v.  Wallace, 
47  CaL  461;  Butledge  y.  Murphy,  51  Cal.  388. 

Mr.  Jtutiee  Gray  delivered  the  opinion  of 
the  court. 

9]  *This  case  concerns  the  title  in  certain 
lands  below  high  water  mark  in  the  Columbia 
river  in  the  state  of  Oregon;  the  defendant  be- 
low, now  plaintiff  in  error,  claiming  under  the 
United  8tate8,  and  the  plaintiffs  mIow,  now 
defendants  in  error,  claiming  under  the  state 
of  Oregon;  and  is  in  substance  this:  James 
M.  8hively,  beinethe  owner,  by  title  obtained 
by  him  from  the  United  8tates  under  the  Act 
of  Congress  of  September  27,  1860,  chap.  76, 
while  Oregon  was  a  territory,  of  a  tract  of 
land  in  Astoria,  bounded  north  by  the  Colum- 
bia river,  made  a  plat  of  it,  laying  it  out  into 
blocks  and  streets,  and  including  the  adjoining 
lands  below  high  water  mark;  and  con- 
^ye  ved  four  of  the  blocks,  one  above  and  three 
below  that  mark,  to  persons  who  conveyed  to 
the  plaintiffs.  The  plaintiffs  afterwards  ob- 
tained from  the  state  of  Oregon  deeds  of  oon- 
Teyance  of  the  tide  lands  in  front  of  these 
blocks,  and  built  and  maintained  a  wharf  upon 
put  of  them.     The  defendant,  by  counter- 

142  U.  & 


claim,  asserted  a  title,  under  a  subsequent  con- 
veyance from  8hively.  to  some  of  the  tide 
lands,  not  included  in  his  former  deeds,  but 
included  in  the  deeds  from  the  state. 

The  counterclaim,  therefore,  depended  up- 
on the  effect  of  the  grant  from  the  United 
8tates  to  8hively  of  land  bounded  by  the  Co- 
lumbia river,  and  of  the  conveyance  from 
8hively  to  the  defendant,  as  against  the  deeds 
from  the  state  to  the  plaintiffs.  The  supreme 
court  of  Oregon,  affirming  the  judgment  of  a 
lower  court  of  the  state,  hela  the  counter- 
claim to  be  invalid,  and  thereupon,  in  accord- 
ance with  the  state  practice,  gave  leave  to  the 
plaintiffs  to  dismiss  their  complaint,  without 
prejudice.  HUl's  Code  of  Oregon,  §§246, 
393. 

The  only  matter  adjudged  was  upon  the 
counterclaim.  The  Judgment  against  its  ya- 
lidity  proceeded  upon  the  ground  that  Uie 
grant  from  the  United  8tates  upon  which  U 
was  founded  passed  no  title  or  right,  as  against 
the  subsequent  deeds  from  the  state,  in  lands 
below  high  water  mark.  This  is  a  direct  ad- 
judication against  the  validity  of  a  right  or 
privilege  claimed  under  a  law  of  the  United 
States,  and  presents  a  Federal  question  within 
the  appellate  jurisdiction  of  *thiB  court  [lO 
Rev.  Stat,  g  709.  That  jurisdiction  has  been 
repeatedly  exercised,  without  objection  or 
doubt,  in  similar  cases  of  writs  of  error  to  the 
state  courts.  St.  Paul  d  P.  R  Co.  v.  Sehur- 
meier,  74  U.  8.  7  Wall.  272,  [19:74];  Rtckery. 
Bird,  187  U.  8.  661,  [34:819];  Knight  v.  Unit' 
edLand  Asso.  142  U.  8.  161,  [35:974]. 

It  was  argued  for  the  defendants  in  error 
that  the  question  presented  was  a  mere  Ques- 
tion of  construction  of  a  grant  bounded  by 
tide  water,  and  would  have  been  the  same  as 
it  is  if  the  grantor  had  been  a  private  person. 
But  this  is  not  so.  The  rule  of  construction 
in  the  case  of  such  a  grant  from  the  sovereign 
is  quite  different  from  that  which  governs  pri- 
vate grants.  The  familiar  rule  and  its  chief 
foundation  were  felicitously  expressed  by  Sir 
William  Scott:  "  All  grants  of  the  Crown 
are  to  be  strictly  construed  against  the  grantee, 
contrary  to  the  usual  policy  of  the  law  in  the 
consideration  of  grants;  and  upon  this  just 
ground,  that  the  prerogatives  and  rights  and 
emoluments  of  the  Crown  being  conferred  up- 
on it  for  great  purposes,  and  for  the  public  use, 
it  shall  not  be  intended  that  such  prerogatives, 
rights  and  emoluments  are  diminished  by  any 
grant,  beyond  what  such  grant  by  necessary 
and  unavoidable  construction  shall  take 
away."  The  Bebeekah,  1  C.  Rob.  227,  280. 
Many  judgments  of  this  court  are  to  the  same 
effect.  Charles  River  Bridge  Proprs.  v.  War- 
ren Bridge  Proprs.  86  U.  8, 11  Pet.  420,  644- 
548  [9:  773,  822-824];  Martin  v.  Waddell,  41 
U.  8.  16  Pet.  867,  411  [10:  997,  lOlZh  Central 
Transp.  Go.  v.  PuUman  Car  Co.  139  tJ.  8.  24. 
49  [85:  55.  64.] 

in  Tester  y.  Harbor  Line  Comrs.  at  the  last 
term,  in  which  the  writ  of  error  was  dis- 
missed for  want  of  lurisdiction,  it  did  not  ap- 
pear that  the  plaintiff  in  error  claimed  under 
a  grant  from  the  United  States.  146  U.  8. 
646,  653,  654  [86:  1119,  11211. 

The  present  case  being  clearly  within  our 
jurisdiction,  we  proceed  to  the  consideration 
of  its  merits. 
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The  briefa  rabmitted  to  the  court  in  the 
at  bar,  as  well  as  in  Tester  w.  Harbor 
Line  Oamre.  above  cited,  and  in  Praeeer  y 
Northern  Pae.  R  Co,  (which  now  stands  for 
judgment)  have  been  so  able  and  elaborate, 
aod  have  disclosed  such  a  diversity  of  view  as 
1 1]  to  the  scope  and  *effect  of  the  previous  de- 
cisions of  this  court  upon  the  subject  of  public 
and  private  rights  in  lands  below  high  water 
mark  of  navigable  waters,  that  this  appears  to 
the  court  to  te  a  fit  occasion  for  a  full  review 
of  those  decisions,  and  a  consideration  of  other 
authorities  upon  the  subject. 

I.  By  the  common  law,  both  the  title  and 
the  dominion  of  the  sea,  and  of  rivers  and 
•  arms  of  the  sea,  where  the  tide  ebbs  and  flows, 
and  of  all  the  lands  below  high  water  mark, 
wbhin  the  Jurisdiction  of  the  Crown  of  Eng- 
land, are  in  the  King.  Such  waters,  and  the 
lands  which  they  cover,  either  at  all  times,  or 
at  least  when  the  tide  is  in,  are  incapable  of 
ordinary  and  private  occupation,  cultivation 
and  improvement;  and  their  natural  and  pri- 
mary uses  are  public  in  their  nature,  for  high- 
ways of  navigation  and  commerce,  domestic 
and  toreifrn,  and  for  the  purpose  of  fishing  by 
all  the  Ein|f's  subjects.  Therefore  the  title,  jue 
pritatum,  m  such  lands,  as  of  waste  and  un- 
occupied lands,  belongs  to  the  King  as  the 
sovereign;  and  the  dominion  thereof  jue  puh 
tieum,  18  vested  in  him  as  the  representative  of 
the  nation  and  for  the  public  benefit. 

The  great  authority  in  the  law  of  England 
upon  this  subject  is  Ijord  Chief  Juetice  Uale, 
whose  authorship  of  the  treatise  De  Jure 
Marie,  sometimes  questioned,  has  been  put 
beyond  doubt  by  recent  researches.  Moore, 
Foreshore  (8d  ed.)  818.  870.  418. 

In  that  trentise,  I/ord  Hale,  speaking  of  the 
King's  rights  of  propriety  or  ownership  in  "the 
sea  and  soil  thereof"  within  his  jurisdiction, 
lays  down  the  following  propositions:  "The 
right  of  fishing  in  this  sea  and  the  creeks  and 
arms  thereof  is  ori/^inally  lodged  in  the  Crown, 
as  the  right  of  depasturing  is  ori<;inaIly  lodged 
in  the  owner  of  the  waste  whereof  he  is  lord, 
or  as  the  right  of  fishing  belongs  to  him  that 
is  the  owner  of  a  private  or  inland  river." 
"But  though  the  Eling  is  the  owner  of  this 
great  waste,  and  as  a  consequent  of  his  pro 
priety  hath  the  primary  right  of  fishing  in  the 
sea  and  the  creeks  and  arms  thereof,  yet  the 
common  people  of  England  have  regularly  a 
liberty  of  fishing  in  the  sea  or  creeks  or  arms 
thereof,  as  a  public  common  of  piscary,  and 
12 1  may  not  without  ^injury  to  their  right  be 
re^trnined  of  it,  unless  in  such  places,  creeks  or 
navigable  rivers,  where  either  the  King  or 
some  particular  subject  hath  gained  a  propriety 
exclusive  of  that  common  liberty."  "The 
shore  is  that  ground  that  is  between  the  ordi- 
nary hi^h  water  and  low  water  mark.  This 
doth  prima  facie  and  of  common  right  belone 
to  the  King,  both  in  the  shore  of  the  sea  and 
the  shore  of  the  arms  of  the  sea."  Hargrave, 
Law  TracU.  11,  12:  And  he  afterwards  ex- 
plains :  "Tet  they  may  belong  to  the  subject 
10  point  of  propriety,  not  only  by  charter  or 
grant,  whereof  there  can  be  but  little  doubt, 
but  also  by  prescription  or  usuage."  "But 
though  the  subject  may  thus  have  the  pro- 
priety of  a  navigable  river  part  of  a  port,  yet 
these  cautions  are  to  be  added,  viz. "    "2d. 


That  the  people  have  a  public  interest,  a 
jtie  pubtienm,  of  passage  and  repassage  with 
their  goods  by  water,  and  must  not  be  ob- 
structed by  nuisances."  "For  the  jue  pri- 
tatum  of  the  owner  or  proprietor  in  charged 
with  and  subject  to  that  jue  pubticum  which 
belongs  to  the  King's  subjjects;  as  the  soil  of  an 
highway  is,  which  though  in  point  of  property 
it  may  be  a  private  man's  freehold,  yet  it  & 
charged  with  a  public  interest  of  the  people, 
which  may  not  be  prejudiced  or  damnified." 
pp.  25,  86. 

So  in  the  second  part,  De  P&rtibue  Marie, 
Lord  Hale  says  that  "when  a  port  is  fixed  or 
settled  by'  "toe  license  or  charter  of  the  King, 
or  that  which  presumes  and  supplies  it,  yii: 
custom  and  prescription;"  * 'though  the  soil 
and  franchise  or  dominion  thereof  prima  facia 
be  in  the  King,  or  by  derivation  from  him  in  a 
subject;  yet  that  jue  pritatum  is  clothed  and 
superinduced  with  a  jue  puhlieum^  wherein 
both  natives  and  foreigners  in  peace  with  this 
kingdom  are  interested,  by  reason  of  common 
commerce,  trade  and  intercourse."  "But  the 
right  that  I  am  now  speaking  of  is  such  a  right 
that  belong  to  the  King  jureprerogatitae,  and 
it  is  a  distinct  right  from  that  of  propriety;  for, 
as  before  I  have  said,  though  the  dominion, 
either  of  franchise  or  propriety  be  loiigcd 
either  by  prescription  or  charter  in  a  subject, 
yet  it  is  charged  or  affected  with  that  jue  pub- 
tieum  that  belongs  to  all  men,  and  so  it  is 
charged  or  affected  with  that  jue  regium,  or 
right  of  ^prerogative  of  the  King,  so  far  1 1  :i 
as  the  same  is  uj  law  invested  in  the  King." 
Hargrave's  Law  Tracts.  84,  89. 

In  England,  from  the  time  of  Lord  Hale,  it 
has  been  treated  as  settled  that  the  title  in  the 
soil  of  the  sea,  or  of  arms  of  the  sea.  below  or- 
dinary high  water  mark,  is  in  the  King,  except 
so  far  as  an  individual  or  a  corporation  has  ac- 
quired rights  in  it  by  express  grant,  or  by  pi'e- 
script  ion  or  usage  {Fitzwnltere  Caee,  8  Keb. 
242.  1  Mod.  105;3  Shep.  Abr.  97;  Comyn.  Dig. 
Navigation,  A,  B;  Bac.  Abr.  Prerogative,  B; 
Rex  y.  Smith,  2  Dougl.  441;  Atty.  (Jen.  v. 
Parmeter,  10  Price,  378,  400,  401,  411,  412, 
464;  Atty.  Oen.  v.  Chambers,  4  DeG.  M.  &  G. 
206,  4  DeG.  M.  &  J.  55:  Malcomson  v.  O'Bea,^ 
10  H.  L.  Cas.  591. 618. 623;  Atty,  Oen.  y.  Emir- 
son,  [1891]  A  pp.  Cas.  649)  and  that  this  title, 
jus  privatum,  whether  in  the  King  or  in  a  sub- 
ject, is  held  subject  to  the  public  right,  jue 
publicum,  of  navigation  and  fishing.  Atty, 
Oen.  y.  Parmeter,  above  cited;  Atty.  Oen.  v. 
Johneon,  2  Wils.  87.  101-108;  Ounn  v.  Fre§ 
Fiehere  of  Whitstable,  11  H.  L.  Cas.  192.  The 
same  law  has  been  declared  by  the  House 
of  Lords  to  prevail  in  Scotland.  Smith  y. 
Stair,  6  Bell.  App.  Cas.  487;  Lord  AdvocoU  y. 
Hamilton,  1  Maco.  H.  L.  Cas.  46.  49. 

It  is  equally  well  settled  that  a  grant  from 
the  severely  of  land  bounded  by  the  sea,  or 
by  any  navigable  tide  water,  does  not  pass  any 
title  below  high  water  mark,  unless  either  the 
language  of  the  grant,  or  long  usage  under  it» 
clearly  indicates  that  such  was  the  intention. 
Lord  Hale,  In  Hargrave's  Law  Tracts,  17, 18, 
27:  Somereet  v.  Fogwell,  5  Bam.  &  C.  875,  885» 
8  Dowl.  &  R.  747,  755:  Smith  v.  Stair,  6  Bell, 
App.  Cas.  487;  United  Statee  y.  Pacheoo,  00  U. 
8.  2  Wall.  587  [17:  865]. 

By  the  law  of  England,  also,  every  building 
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or  wharf  erected,  without  liceDse.  below  high 
water  mark,  where  the  soil  is  the  King's,  is  a 
purpresture,  and  may,  at  the  suit  of  the  King, 
either  be  demolished,  or  be  seized  and  rented 
for  his  benefit,  if  it  is  not  a  Duisance  to  naviga- 
tion. Lord  Hale,  in  Hargrave's  Law  Tracts, 
85:  Mitf.  PI.  (4th  ed.)  145;  BlvndeU  v.  CaUer- 
aU,  5  Bam.  &  Aid.  268,  298,  805;  Atty,  Qen. 
▼.  Richnrdi,  2  Anslr.  608,  616:  A  Up.  Gen.  v. 
ParmeUr,  10  Price.  878,  411.  464;  Atty.  Gen. 
14]  V.  Terry,  L.  R.  9  Ch.  429.  427.  "^noie; 
Weber  v.  State  Harbor  Comrs.  86  U.  8. 18  Wall. 
67,  65  [21:  798,  801  ];  Barney  v.  Keokuk,  94  U. 
8.  834,  837  [24:  224,  227]. 

By  recent  judgments  of  the  House  of  Lords, 
after  conflicting  decisions  in  the  courts  below, 
it  has  been  established  in  England  that  the 
owner  of  laud  fronting  on  a  navigable  river 
in  which  the  tide  ebbs  and  flows  has  a  right  of 
access  from  his  land  to  the  river;  and  may  re 
cover  compensation  for  the  cutting  off  of  that 
access  by  the  construction  of  public  works 
authorized  by  an  act  of  Parliament  which  pro- 
vides for  com  i^nsation  for  'injuries  affecting 
lands,"  "including  easements,  interests,  rights 
and  privileges  in,  over  or  affecting  lands." 
The  right  thus  recognized,  however,  is  not  a 
title  in  the  soil  below  high  water  mark,  nor  a 
right  to  build  thereon,  but  a  right  of  access 
only,  analogous  to  that  of  an  abutter  on  a 
highway.  Dacct^nch  7.  Metropolitan  Board  of 
M/'tX*.  L.  R.  5  H.  L.  Cas.  418;  Lyon  v.  Fish- 
wongcrs  Co.  L.  R.  1  App.  Cas.  662.  "That 
deci>ion,"  said  Lord  Selhorne,  "must  be  appli- 
cable to  every  country  in  which  the  same  gen- 
eral law  of  riparian  rights  prevails,  unless  ex- 
cluded by  sotne  positive  rule  or  binding 
auiliority  of  the  lex  loci"  North  Shore  H.  Co. 
V.  Hon,  L.  R.  14  App.  Caa.  612,  620,  affirm- 
ing 14  Can.  Sup.  Ct.  677. 

II.  The  common  law  of  England  upon  this 
subject,  at  the  time  of  the  emigration  of  our 
ancestors,  is  the  law  of  this  country,  except  so 
far  as  it  has  been  modified  by  the  charters, 
constitutions,  statutes  or  usages  of  the  several 
colonies  and  states,  or  by  the  Constitution  and 
laws  of  the  United  States. 

The  English  possessions  !n  America  were 
claimed  by  right  of  discovery.  Having  been 
discovered  by  subjects  of  the  King  of  Enffland, 
and  taken  possession  of  in  his  name,  by  his 
authority  or  with  his  assent,  they  were  held 
by  the  King  as  the  representative  of  and 
in  trust  for  the  nation;  and  all  vacant  lands, 
and  ilie  exclusive  power  to  grant  them,  were 
vested  in  him.  The  various  charters  granted 
by  different  monarchs  of  the  Stuart  dynasty 
for  large  tracts  of  territory  on  the  Atlantic 
coast  conveyed  to  the  grantees  both  the  terri- 
tory described  and  the  powers  of  government, 
including  the  property  and  the  dominion  of 
lands  under  tide  waters.  And  upon  the  Ameri- 
15]can  ♦Revolution  all  the  rights  of  the  Crown 
and  of  Parliament  vested  in  the  several  states, 
subject  to  the  rights  surrendered  to  the  national 
government  by  the  Constitution  of  the  United 
States.  Johnson  v.  Mcintosh,  21  U.  8.  8 
Wheat.  548,  595  [5:  681,  694];  Martin  v.  Wad 
deU,  41  U.  8.  16  Pet.  867,  40a-410.  414  [10: 
997,  1012-1014];  Com,  ▼.  Boxbury,  9  Gray, 
451,  478-481;  Stetens  v.  Paterson  it  N,  R.  Co. 
84  N.  J.  582,  8  Am.  Rep.  269;  People  v.  New 
York  d  8.  I.  Ferry  Co.  68  N.  Y.  71. 
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The  leading  case  in  this  court,  as  to  the  title 
and  dominion  of  tide  waters  and  of  the  lands 
under  them,  is  Martin  v.  WaddeU  (1842)  41 
U.  S.  16  Pet.  867  [10:  9971  which  arose  in  New 
Jersey,  and  was  as  follows:  The  cliarters 
granted  by  Charics  II.  in  1664  and  1674  to 
bis  brother  the  Duke  of  York  (afterwards 
James  II.)  included  New  York  and  New  Jer- 
sey and  the  islands  of  Martha's  Vineyard  and 
Nantucket,  and  conveyed  to  the  Duke  the  ter- 
ritories therein  described,  "together  with  all  the 
lands, Islands,  soils,  rivers,  harbors,  mines,  min- 
erals, quarries,  woods,  marshes,  waters,  lakes, 
fishings,  hawkingB,  huntings  and  fowling,  and 
all  other  royalties,  profits,  commodities  and 
hereditaments,"  thereto  belonging  or  appertain- 
ing, and  all  the**estate,  right,  title,  interest, 
benefit,  advantage,  claim  and  demand'  of  the 
King,  of,  in  or  to  the  same;  as  well  as  full 
powers  of  government:  provided,  however, 
that  alt  statutes,  ordinances  and  proceedings 
should  not  be  contrary  to,  but,  as  near  as  con- 
veniently might  be,  agreeable  to  the  laws, 
statutes  and  government  of  England.  All 
these  rights,  both  of  property  and  of  govern- 
ment, in  a  part  of  those  territories,  were 
granted  by  the  Duke  of  York  to  the  Proprie- 
tors of  East  Jersey;  and  they,  in  1702,  sur- 
rendered to  Queen  Anne  all  "the  powers,  au- 
thorities and  privileges  of  and  concerning  the 
government  of"  the  province,  retaining  their 
rights  of  privnte  property.  rLeaming&  Spicer's 
New  Jersey  Grants.  4,  5,  42,  43,  148.  149.  614, 
615.  An  action  of  ejectment  was  brought  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Jersey,  for  land  under  tide 
waters  in  Riritan  bay  and  river,  to  which  the 
plaintifif  claimed  title  under  specific  convey- 
ances of  that  Innd  from  the  Proprietors  of  East 
Jersey,  and  of  which  the  defendants  were  in 
possession,  for  the  purpose  of  *plan ling  [lO 
and  growing  oysters,  under  a  statute  passed  by 
the  legislature  of  the  state  of  New  Jersey  in 
1824. 

This  court,  following,  thoirgh  not  resting 
wholly  upon,  the  decision  of  the  supreme 
court  of  New  Jersey  in  Arnold  v.  Mundy,  6  N. 
J.  L.  1 ,  10  Am.  Dec.  356,  gave  judgment  for 
the  defendnnts,  for  reasons  assigned  in  the 
opinion  delivered  by  Chief  Justice  Taney, 
which  cannot  he  better  summed  up  than  in  his 
own  words:  "The  country  mentioned  in  the 
letters  patent  was  held  by  the  King  in  his  pub- 
lic and  regal  character  as  the  representative  of 
the  nation,  and  in  trust  for  them."  41  U.  S. 
16  Pet  409  [10: 1012].  By  those  charters,  in 
view  of  the  principles  stated  by  Lord  Hale,  in 
the  passage  above  quoted  concerning  the  right 
of  fishing,  "the  dominion  and  propriety  in  the 
navigable  waters,  and  in  the  soils  under  them, 
passed,  as  a  part  of  the  prerogative  rights  an- 
nexed to  the  political  powers  conferred  on  the 
Duke;"  and  "in  his  hands  they  were  intended 
to  be  in  trust  for  the  common  use  of  the  new 
community  about  to  be  established" — "a  pub- 
lic trust  for  the  benefit  of  the  whole  commun- 
ity, to  be  freely  used  by  all  for  navigation  and 
fishery,  as  well  for  shell  fish  as  floating  fish" — 
and  not  as  "private  property,  to  be  parcelled 
out  and  sola  by  the  Duke  for  his  own  indi- 
vidual emolument."  "And  in  the  ]ud|:ment 
of  the  court,  the  lands  under  the  navigable 
waters  passed  to  the  grantee  as  one  of  thftTO^- 
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•Ities  iDcident  to  the  powere  of  govern  ment; 
and  were  to  be  beld  by  bim  in  tbe  same  man- 
ner and  for  tbe  same  purposes  that  tbe  navi- 
gable waters  of  England,  and  tbe  soils  under 
them,  are  held  by  the  Crown."  pp.  411-413. 
The  surrender  by  tbe  proprietors  in  1702  re- 
stored to  tbe  Crown  all  'its  ordinary  and  well 
known  prerogatives/'  Including  "the  great 
right  of  dominion  and  ownership  in  tbe 
rivers,  bays  and  arms  of  tbe  sea,  and  the  soils 
under  them/'  *'in  tbe  same  plight  and  condi- 
tion in  which  they  originally  came  to  the 
bands  of  the  Duke  of  York."  p.  416.  "  When 
the  Revolution  took  place  tbe  people  of  each 
fltate  became  themselves  sovereign;  and  io  that 
character  hold  tbe  absolute  right  to  all  their 
navigable  waters  and  the  soils  under  tbem  for 
their  own  common  use,  subject  only  to  the 
rights  since  surrendered  by  the  Constitution  to 
the  general  government."  p.  410. 
1 7  J  *It  was  io  giving  tbe  reasons  for  holding 
that  tbe  royal  charters  did  not  sever  the  soil  un 
<ler  navigable  waters,  and  tbe  public  right  of 
Ashing,  from  the  powers  of  government,  and  in 
speaking  of  the  effect  which  grants  of  tbe  title 
In  tbe  sea  shore  to  others  than  the  owner  of 
tbe  upland  roight  have,  not  upon  any  peculiar 
rights  supposed  to  be  incident  to  his  ownership. 
but  upon  the  public  and  common  rights  in, 
and  the  benefits  and  advantages  of,  the  navi- 
gable waters,  which  tbe  colonists  enjoyed  "for 
the  same  purposes  and  to  the  same  extent  that 
they  bad  been  used  and  enjoyed  for  centuries 
In  England/'  and  which  every  owner  of  the 
upland  therefore  had  in  common  with  all 
other  persons,  that  Chief  Justice  Taney,  In  the 
passage  relied  on  by  the  plaintiff  in  error,  ob 
served:  "Indeed,  It  could  not  well  have  been 
otherwise;  for  the  men  who  first  formed  tbe 
English  settlements  could  not  have  been  ex- 
pected to  encounter  the  many  hardships  that 
unavoidably  attended  their  emigration  to  the 
new  world,  and  to  people  the  banks  of  its  bays 
and  rivers,  if  the  land  under  the  waters  at  their 
▼ery  doors  was  liable  to  immediate  appropria- 
tion by  another  as  private  property;  and  the 
•ettler  upon  the  fast  land  thereby  excluded 
from  its  enjovment,  and  unable  to  take  a  shell 
Ash  from  its  bottom,  or  fasten  there  a  stake,  or 
even  bathe  in  its  waters,  without  becominga 
trespasser  upon  the  rights  of  another."  41  U. 
a  16  Pet.  414  [10:  1014). 

Tbe  full  extent  of  that  decision  may  be  more 
clearly  appreciated  bv  referring  to  the  dissent- 
ing opinion  of  Mr,  Justice  Thompson  in  that 
case,  and  to  tbe  unanimous  judgment  of  the 
court  in  tbe  subsequent  case  of  Den  v.  Jersey 
Co.  (1853)  58  U.  8.  15  How.  426  |;i4:  757]. 

In  Martin  v.  WaddeU,  Mr.  Justice  Thompson 
•nnavailingly  contended  that  the  title  in  the 
lands  under  the  navigable  tide  water,  tbe  Jus 
vritalum^  as  distinguished  from  thejfi«  pub- 
JUum,  passed  as  private  property  from  tbe 
King  to  the  Duke,  and  from  bim  to  the  Prop- 
rietors of  East  Jersey,  and  was  unaffected  by 
their  surrender  to  Queen  Anne,  and  therefore 
passed  from  tbem  to  the  plaintiff,  subject  in- 
deed to  the  public  rights  of  navigation,  passing 
and  repassing,  and  perhaps  of  fishery  for  float- 
18]  Ing  fish,  but  not  to  the  right  of  *plant]ng, 

r)wlng  and  dredging  oysters;  and  also  that, 
tbe  King  beld  this  land  as  trustee  for  the 
comwoD  teiiefit  of  all  bis  subjects,  and  Inalien- 


able as  private  property,  tbe  state  of  New  Jer- 
sey, on  succeedmg  to  his  rights  at  the  Revolu- 
tion, could  not  hold  it  discharged  of  the  trust, 
and  dispose  of  It  to  the  private  and  exclusive  use 
of  individuals.  41  U.  S.  16  Pet.  41&-484  [10: 
1015-1031]. 

In  Ben  v.  Jersey  Co.,  which  was  ejectment 
for  land  under  tide  water,  that  bad  b^n  re- 
claimed and  occupied  as  building  lots  by  • 
corporation,  pursuant  to  an  act  of  the  legisla- 
ture of  the  state  of  New  Jersev,  tbe  plaintiff, 
claiming  under  a  conveyance  from  the  Prop- 
rietors of  East  Jersey,  contended  that  the  fee 
of  the  soil  under  the  navigable  waters  of  that 
part  of  the  state  was  conveyed  to  the  Proprie- 
tors as  private  property,  subject  to  tbe  public 
use;  that,  the  pubho  use  having  ceased  as  to 
the  land  in  question,  thev  were  entitled  to  the 
exclusive  possession;  ana  that  nothing  but  the 
right  of  fishery  was  decided  in  Martin  v.  Wad- 
dell.  But  the  court,  again  speaking  b^  Chi^ 
Justice  Taney,  held  tlmt  the  decision  in  Mar- 
tin V.  Waddell,  being  in  ejectment,  necessarily 
determined  the  title  to  the  soil,  and  governed 
this  case;  and  therefore  save  judgment  for  tbe 
grantee  of  the  state,  and  against  tbe  claimant 
under  tbe  Proprietors.  56  U.  S.  15  How.  482, 
433  ri4:  760]. 

III.  The  governments  of  the  several  colo- 
nies, with  a  view  to  induce  persons  to  erect 
wharves  for  the  benefit  of  navigation  and  com- 
merce, early  allowed  to  the  owners  of  lands 
bounding  on  tide  waters  greater  rights  and 
privileges  in  the  shore  below  high  water  mark, 
than  they  had  in  England.  But  the  nature 
and  degree  of  such  rights  and  privileges  dif- 
fered m  the  different  colonies,  and  in  some 
were  created  by  statute,  while  in  others  they 
rested  upon  usage  onlv. 

In  Massachusetts,  by  virtue  of  an  ancient 
colonial  enactment,  commonly  called  the  Or- 
dinance of  1641,  but  really  passed  in  1647,  and 
remaining  in  force  to  this  daj,  the  title  of  the 
owner  of  land  bounded  by  tide  water  extends 
from  high  water  mark  over  the  shore  or  flats 
to  low  water  mark,  if  not  beyond  one  hundred 
rods.  The  private  right  thus  created  in  the 
flats  is  not  a  mere  easement,  but  a  tiile  in  fee. 
*whicb  will  support  a  real  action,  or  an  [19 
action  of  trespass  guare  clausum  fregit^  and 
which  may  be  conveyed  by  its  owner  with  or 
without  the  upland;  and  which  be  ma^r  build 
upon  or  inclose,  provided  be  does  not  impede 
the  public  right  of  way  over  it  for  boats  and  ves- 
sels. But  his  title  is  subject  to  tbe  public  rights 
of  navigation  and  fisbeiv;  and  therefore,  so  long 
as  the  flats  have  not  been  built  upon  or  in- 
closed, those  public  rights  are  not  restricted  or 
abridged;  and  the  state,  in  the  exercise  of  its 
sovereign  power  of  police  for  the  protection  of 
harbors  and  the  promotion  of  commerce,  may, 
without  making  compensation  to  the  owners 
of  the  flats,  establish  harbor  lines  over  those 
flats,  beyond  which  wharves  shall  not  there- 
after be  built,  even  when  they  would  be  no 
actual  Injury  to  navigation.  Mass.  Colony 
Laws  (ed.  1660)  50,  (ed.  1872)  00,  01;  Boston  v. 
Letyraw,  68  U.  S.  17  How.  426,  482,  488  [15: 
118,  121];  Richardson  v.  Boston,  60  U.  8.  10 
How.  268  [15:  689],  and  65  U.  8.  24  How.  188 
[16:  625];  Com.  v.  Alaer,  7  Cush.  53, 67-81.  It 
is  because  of  tbe  ordinance  vesting  the  title  in 
fee  of  the  flats  In  the  owner  af  the  upland,  that 
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»  conyeyaoce  of  his  land  boundlDg  on  the  tide 
water,  by  whatever  Dame,  whether  "aea/* 
•*bay,*  "harbor"  or  "river,"  haa  been  held  to 
include  the  land  below  high  water  mark  as 
far  as  the  grantor  owns.  Boston  v.  Richard- 
mn,  13  Allen,  146.  155,  and  105  Mass.  851,  a55, 
and  cases  cited.  As  declared  by  Cfiitf  Justice 
8baw,  grants  by  the  colony  of  Massachusetts, 
before  the  orainance,  of  lands  bounded  by 
tide  water  did  not  include  any  land  below  high 
water  mark.  Com.  v.  Alger,  7  Cush.  58,  ^; 
Com.  ▼.  Roxhury,  9  Gray,  451,  491-498.  See 
«]so  Litchfield  v.  Seituate,  186  Mass.  89.  The 
decision  in  MancJiester  v.  Massachusetts,  189  U. 
8.  240  [85: 159],  affirming  9  L.  R.  A.  236,  152 
Mass.  280,  upheld  the  jurisdiction  of  (he  state, 
and  its  authority  to  regulate  fisheries,  within 
«  marine  league  from  the  coast. 

The  rule  or  principle  of  the  Massachusetts 
ordinance  has  been  adopted  and  practised  on 
ID  Plymouth,  Maine,  Nantucket  and  Martha's 
Vineyard,  since  their  union  with  the  Massachu- 
aetts  ColoDy  under  the  Massachusetts  Province 
Ohfirter  of  1692.  Com.  v.  Alger,  7  Cush.  58, 
76,  and  other  authorities  collected  in  9  Gray, 
528. 

201  *In  New  Hampshire,  a  right  in  the  shore 
has  been  recognized  to  belong  to  the  owner  of 
the  adjoining  upland,  either  by  reason  of  its 
having  once  been  under  the  jurisdiction  of  Mas- 
sachusetts, or  by  early  and  continued  usage. 
liudd  V.  Uobbs,  17  N.  H.  524,  526;  CUment  v. 
Burns,  48  N.  H.  609,  621:  Concord  Jdfg,  Co. 
y,  Robertson,  18  L.  R.  A.  679,  66  N.  H.  1,  26. 
187. 

In  Rhode  Island,  the  owners  of  land  on  tide 
water  have  no  title  below  high  water  mark; 
but  by  long  usage,  apparently  sanctioned  by  a 
colonial  statute  of  1707,  they  have  been  ac- 
corded the  right  to  build  wharves  or  other 
structures  upon  the  flats  in  front  of  their  lands, 
provided  they  do  not  impede  navi^tion,  and 
have  not  been  prohibited  by  the  legislature; 
and  the^  may  recover  damages  against  one 
who,  without  authority  from  the  legislature, 
fills  up  such  flats  so  as  to  impair  that  right. 
ADgell,  Tide  Waters  (2d  ed.)  286.  287;  Folsom 
V.  Freeborn,  18  it  1.  200,  204,  210.  It  would 
aeem,  however,  that  the  owner  of  the  upland 
has  no  right  of  action  against  any  one  filling 
up  the  fiats  by  authority  of  the  state  for  auy 
public  purpose.  Oerhord  v.  Seekonk  River 
liHdge  Comrs.  15  R  L  884;  Clark  v.  Providence, 
1  L.  R.  A.  725.  16  R.  I.  887. 

In  Connecticut,  also,  the  title  in  the  land  be- 
low high  water  mark  is  in  the  state.  But  by 
ancient  usage,  without  any  early  legislation, 
the  proprietor  of  the  upland  has  the  sole  right, 
iu  the  nature  of  a  franchise,  to  wharf  out  and 
occupv  the  flats,  even  below  low  water  mark, 
provided  he  does  not  interfere  with  navigation; 
and  this  right  may  be  conveyed  separately 
from  the  upland;  and  the  fee  in  flats  so  re- 
claimed vests  in  him.  Ladies'  Seamen's  Friend 
Society  V.  Halstead,  58  Conn.  144,  150-152; 
Prior  y.  8u>art2,  18  L.  R.  A.  668.  62  Conn. 
182,  186-188.  The  exercise  of  this  right  is 
subject  to  all  regulations  the  state  may  see  fit 
to  impose,  by  authorizing  commissioners  to  es- 
tablish harbor  lines,  or  otherwise.  State  v. 
Sargent,  45  Conn.  858.  But  it  has  been  inti- 
mated  that  it  cannot  be  appropriated  by  the 
state  to  A  different  public  uae,  without  com- 
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pensation.  Farist  Steel  Co.  v.  Bridgeport,  18 
L.  R.  A.  590.  60  Conn.  278. 

In  New  York,  it  was  long  considered  as  set* 
tied  law  that  the  state  succeeded  to  all  the 
rights  of  the  Crown  and  Parliament  *of  [21 
England  in  lands  under  tide  waters,  and  that 
the  owner  of  land  bounded  by  a  navieable  river 
within  the  ebb  and  flow  of  the  tide  had  no 
private  title  or  right  in  the  shore  below  high 
watermark,  and  was  entitled  to  no  compensa- 
tion for  the  construction,  under  a  grant  from 
the  legislature  of  the  state,  of  a  railroad  along 
the  shore  between  high  and  low  water  mark, 
cutting  off  all  access  from  his  land  to  the  riv- 
er, except  across  the  railroad.  Lansing  y. 
Smith,  4  Wend.  9,  21.  21  Am.  Dec.  89;  Oould 
V.  Hudson  Riter  R.  Co.  6  NY.  522;  Peo^  v. 
Tibbitts,  19  N.  Y.  528,  528;  PeopU  y.  Canal 
Appraisers,  83  N.  Y.  461,  467;  Langdon  v. 
Neuf  York,  93  N.  Y.  129,  144.  154-156;  Net$ 
York  V.  Hart,  95  N.  Y.  443,  450,  451.  457;  Rt 
Staten  Island  Rapid  Transit  Co.  108  N.  Y.  251, 
260 .  The  owner  of  the  upland  has  no  rij^ht 
to  wharf  out,  without  legislative  authority; 
and  titles  granted  in  lands  under  tide  water 
are  subject  to  the  light  of  the  state  to  establish 
harbor  lines.  People  v,  Vanderbilt,  26  N.  Y. 
287,  and  28  N.  Y.  396,  84  Am.  Dec.  851 ;  Peo- 
pie  V.  New  York  d  S.  L  Ferry  Co.  68  N.  Y.  71. 
The  law  of  that  state,  as  formerly  understood, 
has  been  recently  so  far  modified  as  to  ho1d~- 
in  accordance  with  the  decision  in  Buedeuch 
V.  Metropolitan  Board  of  Works,  L.  R  5  H. 
L.  Cas.  418,  and  contrary  to  the  decisions  in 
Oouid  V.  Hudson  Riter  R.  Co.  above  cited, 
and  in  Stevens  v.  Paterson  db  N.  R.  Co.  84  N. 
J.  L.  532,  3  Am.  Rep.  269,— that  the  owner  of 
land  bounded  by  tide  water  may  maintain  an 
action  against  a  railroad  corporation  construct- 
ing its  road  by  authority  of  the  legislature  so 
as  to  cut  off  his  access  to  the  water.  Williams 
V.  Neu>  Y&rk,  105  N.  Y.  419,  436;  Kane  y. 
New  York  Elev.  R  Co.  11  L.  R.  A.  640,  125 
N.  Y.  164,  184;  Riimsey  v.  New  York  d  Nef 
England  R.Co.  15  L.  R.  A,  618,  138  N.  Y.79, 
audl36N.Y.  543. 

The  law  of  New  Jersey  upon  this  subject 
was  recognized  and  clearly  stated  iu  a  recent 
judgment  of  this  court,  in  which  a  grant  by 
commissioners  under  a  statute  of  the  state  to  a 
railroad  corporation,  of  a  tract  of  land  below 
high  water  mark,  was  held  to  preclude  a  city 
from  continuing  over  the  flats  a  highway  dedi- 
cated to  the  public  by  the  owner  of  the  upland. 
"In  the  examiuatioD  of  the  effect  to  be  given  to 
*the  riparian  laws  of  the  state  of  New  Jer-  [22 
sey,"  said  Mr.  Justice  Matthews,  speaking  for 
the  court,  "it  is  to  be  borne  in  mind  that  the 
lands  below  high  water  mark,  constituting  the 
shores  and  submerged  lands  of  the  navigable 
waters  of  the  state,  were,  according  to  its 
laws,  the  property  of  the  state  as  sovereign. 
Over  these  lands  it  had  absolute  and  exclusive 
dominion,  including  the  right  to  appropriate 
them  to  such  uses  as  might  best  serve  its  views 
of  the  public  interest,  subject  to  the  power 
conferred  by  the  Constitution  upon  Congress 
to  regulate  foreign  and  interstate  commerce. 
The  object  of  the  legislation  in  question  was 
evidently  to  define  the  relative  rights  of  the 
state,  representing  the  public  sovereignty  and 
interest,  and  of  t£e  owners  of  land  bounded 
by  high  water  mark.**    '*The  natux^  <)1  n2ea 
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title  ic  the  state  to  lands  uoder  tide  water  was 
tboroiitrbiy  cooMdercd  by  the  court  of  errors 
and  it\i\fi^]M  of  New  Jersey  io  tbe  case  of  Stej}- 
ens  Y,  Patermm  d  A.  R,  Co.  Zi  N.  J.  L.  532, 
3  Am.  lU'p.  209.  It  was  there  declared  (p. 
610;  'that  ail  navigable  waters  within  the  ter- 
ritorial limits  of  the  state,  and  the  soil  under 
such  waters,  belong  in  actual  propriety  to  tbe 
public:  that  tbe  riparian  owner,  by  the  com- 
tnou  law,  has  no  peculiar  rights  in  this  public 
dotnaia  as  incidents  of  bis  estate;  and  that  tbe 
privileges  be  pos.scf^8es  by  tbe  local  custom  or 
mr  force  of  the  wharf  act,  to  acquire  such 
rights,  can.  before  possession  has  lieeo  takco, 
be  rcgulatrfd  or  revoked  at  tbe  will  of  the  lepr- 
iblature.  The  result  is  that  there  is  do  legal 
ol)Stacie  to  a  grant  by  tbe  legislature  to  thede 
fendiints  of  that  part  of  tbe  propertv  of  tbe 
public  which  lies  in  front  of  the  lands  of  tbe 
plaintiff,  and  which  is  below  high  water 
mark.'  It  was  therefore  held,  in  that  case, 
that  it  was  com|K'tent  for  the  U'gislalive  power 
of  the  state  to  grant  to  a  stranger  lands  con- 
stituting tbe  shore  of  a  navigable  river  under 
tide  wuU'T,  below  bii^b  water  mark,  to  be  oc- 
cupied and  usi'd  with  structures  and  improve- 
menth  in  such  a  manner  as  to  cut  off  the  access 
of  the  riparian  owner  from  his  land  to  tbe  wa- 
ter, and  that  without  mnking  compensation  to 
him  for  such  loss.*'  Ilof^jlceu  v.  Pfnnsylvunia 
Jl  (.'o.  (1887)  124  U.  S.  650,  688,  690,  691  [31: 
513,  551,552]. 

!2«l|  *Tlie  arguments  on  both  sides  of  that 
prnpoftition,  upon  general  principles,  as  well  as 
under  the  law  of  New  Jersey,  are  nowhere  more 
strongly  and  fully  stated  than  by  Chief  Justice 
Ik'ji'^lcy  de  ivering  the  opinion  of  the  majority 
of  the  court,  and  by  6V/a//c^//<?r  Zabriskie  speak- 
ing for  tbe  dissecting  Judges,  in  Stevens  v.  Fat- 
ersfm  &  N.  It,  Co.  above  cited,  decided  in 
IH70.  Two  years  later,  Chamellor  Zubriskie 
recognized  it  as  settled  by  that  case,  ''that  tbe 
Innits  under  water,  including  tbe  shore  on  tbe 
tide  waters  of  New  Jersey,  belong  absolutely 
to  the  state,  which  has  the  power  to  grant 
tbem  to  any  one,  free  from  any  right  of  the 
riparian  owner  in  them."  Fevnsylntnm  R.Co. 
V.  Stw  York  4&  L.  II  R.  Co.  28  N.  J.  Eq.  157, 
1511.  See  also  Slate  v.  Yard,  48  N.  J.  I..  632, 
636;  Amtrican  Dock  cfe  Imp,  Co.  v.  Truntecffttr 
Support  of  Public  Schools,  80  N.  J.  Eq.  409, 
445. 

In  Pennsylvania,  likewise,  upon  the  Revolu- 
tion, the  state  succeeded  to  tbe  rights,  both  of 
the  Crown  and  of  the  Proprietors,  in  tbe  navi- 
giible  waters  and  tbe  soil  under  them.  Hun- 
d'e  V.  Delaujare  db  R,  Canal  Co.  55  U.  S.  14  How. 
«0,  00  114:  835,  889];  Gilmanv.  Philaddphia, 
70  U.  ».  8  Wall.  718,  726  1 18:  96,  99J.  But  by 
tbe  established  law  of  tbe  state,  the  owner  of 
Isnds  bounded  by  navigable  water  has  the  title 
in  the  soil  between  high  and  low  water  mark, 
suhlect  to  the  public  right  of  navigation,  and 
to  the  authority  of  tbe  legislature  to  make  pub- 
lie  improveuients  upon  it,  and  to  regulate  bis 
use  of  it.  Tinicum  Fishing  Co,  v.  Carter,  61 
Pa.  21.  80,  81.  100  Am.  Dec.  597;  Wainwright 
▼,  MeCuiloygh,  68  Pa.  66,  74;  Zug  v.  Com.  70 
Pa.  138;  Philmfelphia  ▼.  Seott,  81  Pa.  80,  86. 
22  Am.  Rep.  738;  Wall  v.  Pittsburgh  Harbor 
Co,  152  Pa.  427. 

In  Delaware,  as  has  been  declared  by  its 
Supreme  Court,  "all  navigable  rivers  within 
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the  state  belong  to  tbe  state,  not  merely  in 
right  of  eminent  domain,  but  in  actual  prop- 
riety." Bailty  v.  Philadelphia,  W.  dt  B.  R.  Co, 
4  Harr.  (Del.)  389, 395.  44  Am.  Dec  593.  And 
see  Wilson  v.  Rlaek  Bird  Creek  Marsh  da.  27 
U.  8.  2  Pet  245,  251  (7-  412.  4141. 

In  Xaryland,  tbe  owner  of  land  bounded  br 
tide  water  is  authorized,  according  to  various 
statutes  beginning  in  1745,  to  *build  [24 
wharves  or  other  improvements  upon  the  flats 
in  front  of  his  land,  and  to  acquire  a  right  in  tbe 
land  so  improved.  Casey  v.  lnl^»,  1  Gill,  430. 
39  Am.  Dec.6rj8;  Baltimore^.  ^eKim,  3 Bland. 
Ch.  453;  Cood-eU  v.  Lnirs'm,  42  Md.  84«;  Can- 
tee  V.  Haiti  more,  53  Md.  422;  Ihrner  v.  Pieas- 
antn,  66  .Mil.  475;  Potomnt  S.  B.  Co.  v.  Upper 
Potomac  S.  B.  Co.  109  U.  S.  672,  675,  684  |27: 
1070.  1071,  1071]  in  which  tbe  question  was 
who  was  the  riparian  owner,  and  as  such  enti- 
tled to  wharf  out  into  the  Potomac  river  in 
the  District  of  Columbia  under  tbe  authority 
to  do  so  expressly  conferretl  under  tbe  laws  of 
Maryland  in  force  in  tbe  district.  This  court, 
speaking  by  Mr.  Justice  Curtis,  in  affirming 
the  right  of  tbe  state  of  Maryland  to  protect 
tbe  oyster  fishery  within  iis  l>oundarie8,  said: 
''Whatever  soil  Mow  low  water  mark  is  tbe 
subject  of  exclusive  propriety  and  ownership 
belongs  to  the  state  on  whose  maritime  Inmler 
and  witbin  whose  territory  it  lies,  subject  to 
any  lawful  grants  of  that  soil  by  the  stau*.  or 
the  sovereign  power  which  governed  its  terri- 
tory before  the  Declaration  of  Independence. 
But  this  soil  is  held  by  tbe  state,  not  only  sub- 
ject to,  but  in  s*)nie  sense  in  trust  for.  the  en- 
joyment of  certain  public  rights,  among  which 
is  tbe  common  liberty  of  taking  fish,  as  well 
shell  fish  as  floating  fish."  Smith  v.  M'lryland, 
59  U.  S.  18  How.  71.  74  [15:  269,  270). 

The  state  of  Virginia  was  held  by  this  court, 
upon  like  grounds,  to  have  the  right  to  pro- 
hiidt  persons  not  citizens  of  the  state  from 
planting  oysters  in  the  soil  covered  by  tide 
waters  within  the  state.  Chief  Justice  Waite 
saying:  *'Thc  prineipic  has  long  been  settled 
in  this  court,  that  each  state  owns  the  beds  of 
all  tide  waters  within  its  jurisdiction,  unless 
they  have  been  granted  away.  In  like  man- 
ner, the  states  own  tbe  tidewaters  themselves, 
and  the  fish  in  them,  so  far  as  they  are  capable 
of  ownership  while  running.  For  this  pur- 
pose tbe  state  represents  its  people,  and  tbe 
ownership  is  that  of  tbe  people  in  their  united 
sovereignty.  The  title  thus  held  is  subject  to 
tbe  paramount  right  of  navigation,  the  regula- 
tion of  which,  in  respect  to  foreign  and  inter- 
state commerce,  has  been  granted  to  tbe  United 
States."  McCreadyy.  Viiyinia,  94  U.  S.  391, 
394  [24:248.]  In  Virginia,  by  virtue  of  statutes 
♦beginning  in  1679,  tbe  owner  of  land  [2<S 
bounded  by  tide  waters  has  tbe  title  to  ordi- 
nary low  water  mark,  and  the  right  to  build 
wharves  provided  they  do  not  obstruct  navi- 
gation. 5  Ops.  Atty.  Gen.  412,  435-440; 
French  y.  Bankhead,  11  Gratt  136,  159-161; 
Hardy  v.  McCuUough,  28  Gratt.  251.  262;  Nor- 
folk v.  Cooke,  27  Gratt.  480,  434.  435;  Garrison 
V.  f^a/i,  75  Va.  150. 

In  North  Carolina,  when  not  otherwise  pro- 
vided by  statute,  tbe  private  ownership  of  laod 
bounded  by  navigable  waters  stops  at  high 
water  mark,  and  tbe  land  between  high  and 
low  water  mark  belongs  to  the  state  and  may 
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be  imDted  by  it  Hatfield  ▼.  Orimstead,  29  N. 
C.  180;  LewU  ▼.  Keeling,  46  N.  C.  299,  306,  62 
Am.  Dec.  168.  The  statutes  of  tbat  state,  at 
diflfereot  periods,  have  either  limited  grants  of 
land,  bounded  on  navigable  waters,  to  high 
water  mark;  or  have  permitted  owners  of  tlie 
shore  to  make  entries  of  the  land  in  front,  as 
far  as  deep  water,  for  the  purpose  of  a  wharf; 
and  any  owner  of  the  shore  appears  to  have 
the  right  to  wharf  out,  subject  to  such  regula- 
tions as  the  legislature  may  prescribe  for  the 
protection  of  the  public  rights  of  navigation 
and  fishery.  WiUon  v.  Forbes,  13  N.  C.  80; 
(kfllim  v.  Benbury,  25  N.  C.  277,  88  Am.  Dec. 
782,  and  27  N.  C.  118,  42  Am.  Dec.  155;  Greg- 
ory V.  Forbes,  96  N.  C.  777;  State  v.  Narrovs 
JOand  Club,  100  N.  C.  497;  Bond  v.  Wool,  107 
N.  C.  139. 

In  South  Carolina,  the  rules  of  the  common 
law,  by  which  the  title  in  the  land  under 
tide  waters  is  in  the  state,  and  a  grant  of  land 
bounded  by  such  waters  passes  no  title  below 
high  water  mark,  appears  to  be  still  in  force. 
JState  V,  Pacific  Guano  Co.  22  8.  C.  50;  State  v. 
Pinckney,  22  S.  C.  484. 

In  Georgia,  also,  the  niles  of  the  common 
law  would  seem  to  be  in  force  as  to  tide  waters, 
except  as  affected  by  statutes  of  the  state  pro- 
viding that  **the  right  of  the  owner  of  lands 
adjacent  to  navigable  streams  extends  to  low 
water  mark  in  the  bed  of  the  stream."  Geor- 
gia Code  of  1882.  §!5  962,  2229.  2230:  Howard 
Tjng^rsoU,  54  U.  8.  13  How.  881,  411,  421 
fl4:  189,  202,  206];  Alabama  v.  Georgia,  64 
U.  S.  23  How.  M  [16:  556]  Savannah  v. 
State,  4  Ga.  26,  89;  Young  v.  Harrison,  6  Ga. 
130,  141. 

26 1  *The  foregoing  summary  of  the  laws  of 
the  original  stales  shows  tbat  there  is  no  univer- 
sal and  uniform  law  upon  the  subject:  but  that 
each  state  has  dealt  with  the  lands  under  the 
tide  waters  within  its  borders  according  to  its 
own  views  of  justice  and  policy,  reserving 
its  own  control  over  such  lands,  or  granting 
rights  therein  to  individuals  or  corporations, 
whether  owners  of  the  adjoining  upland  or 
not,  as  it  considered  for  the  best  interests  of 
the  public.  Great  caution,  therefore,  is  neces- 
sary in  applying  precedents  in  one  state  to 
caves  arising  m  another. 

IV.  The  new  states  admitted  into  the  Union 
since  the  adoption  of  the  Constitution  have  the 
same  rights  as  the  ori/[;inaI  states  in  the  tide 
waters,  and  in  the  lands  below  the  hii^h  water 
mark,  within  their  respective  jurisdictions. 

The  act  of  1788  and  the  deed  of  1784.  by 
which  the  state  of  Vinrinia,  before  the  adop- 
tion of  the  Constitution,  ceded  "unto  the 
United  States  in  Coueress  assembled,  for  the 
benefit  of  the  said  states,  all  right,  title  and 
claim,  as  well  of  soil  as  jurisdiction."  to  the 
Northwest  Territory,  and  the  similar  cession 
by  the  state  of  Georgia  to  the  United  States  in 
1802  of  terricorv  including  great  part  of  Ala- 
btma  and  of  Mississippi,  each  provided  that 
the  territory  so  ceded  should  be  formed  into 
•tates.  to  be  admitted,  on  attaining  a  certain 
population,  into  the  Union  (in  the  words  of 
the  Virginia  cession)  ''having  the  same  rights 
of  sovereignty,  freedom  and  independence  as 
the  other  states."  or  (in  the  words  of  the  Ordi- 
nance of  Ck)ngress  of  July  13,  1787,  for  the 
government    of   the    Northwest    Territory, 
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adopted  in  the  Georgia  cession)  "on  an  equal 
footing  with  the  original  states  in  all  respects 
whatever;"  and  that  ''all  the  lands  within  the 
territory  so  ceded  to  the  United  States,  and 
not  reserved  or  appropriated  for  other  pur- 
poses, should  be  considered  as  a  common  fund 
for  the  use  and  benefit  of  the  United  Slates. 
Charters  &  Constitutions,  427  42b,  482,  438; 
Claytons,  Laws  of  Georgia,  pp.  48-51;  Acts  of 
Conirress  of  April  7, 1798,  chap.  28  (1  Stat,  at 
I  L.  549);  May  10.  1800,  chap.  50,  and  March  3, 
1803.  chap.  27  (2  Stat,  at  L.  69,  229);  Poflard 
V.  JJapan,  44  U.  8.  8  How.  212,  221,  222  [11: 
565.  570.1 

In  Pollard  ▼.  Hagan  (1844)  this  court  upon 
full  consideration  *(overruling  anything  [27 
to  the  contrary  in  Polhird  v.  Kibbe,  39  U.  8. 14 
Pet.  353  [10:  490J;  Mobile  v.  Eslata,  41  U.  8. 
16  Pet.  284  [10:948];  JfobiU  v.  Hallett,  41  U.  8. 
16  Pet.  261  [10:  9581;  Mobile  v.  Emanuel,  43 
U.  8.  1  How.  95  [11:  60];  and  Pollard  ▼. 
Files,  43  U.  8.  2  How.  591  [11:  891])  adjudged 
that  upon  the  admission  of  the  state  of  Ala- 
bama into  the  Union  the  title  in  the  lands  be- 
low high  water  mark  of  navigable  waters 
passed  to  the  state,  and  could  not  afterwards 
be  granted  away  by  the  Congress  of  the  United 
States.  Mr.  Justice  McKinley,  delivering  the 
opinion  of  the  court  {Mr.  Justice  Catron  alone 
dissenting)  said:  "We  think  a  proper  exam- 
ination of  this  subject  will  show  that  the 
United  States  never  held  any  municipal  sover- 
eignty, iurisdirtion.  or  right  of  soil,  in  and  to 
the  territory  of  which  Alabama  or  any  of  the 
new  states  were  formed;  except  for  temporary 
purposes,  and  to  execute  the  trusts  created  by 
the  acts  of  the  Virginia  and  Georgia  legisla- 
tures, and  the  deeds  of  cession  executed  by 
them  to  the  United  States,  and  the  trust  cre- 
ated by  the  treaty  with  the  French  Hepublic 
of  the  80th  of  April,  1808,  ceding  Louisiana." 
"When  the  United  States  accepted  the  cession 
of  the  territory,  they  took  upon  themselves  the 
trust  to  hold  the  municipal  eminent  domain 
for  the  new  states,  and  to  invest  them  with  it 
to  the  same  extent,  in  all  respects,  that  it  was 
held  by  the  states  ceding  the  territories." 
"When  Alabama  was  admitted  into  the  Union, 
on  an  equal  footing  with  the  original  states, 
she  succeeded  to  all  the  rights  of  sovereignty, 
jurisdiction  and  eminent  domain,  which  Geor- 
gia possessed  at  the  date  of  the  cession,  except 
so  far  as  this  right  was  diminished  by  the  pub- 
lic lands  remaining  in  the  possession  and  under 
the  control  of  the  United  States,  for  the  tempo- 
rary purposes  provided  for  in  the  deed  of  ces- 
sion and  the  legislative  acts  connected  with  it. 
Nothing  remained  to  the  United  States,  accord- 
ing to  the  terms  of  the  agreement,  but  the 
public  lands."  44  U.  8.  8  How.  221-228  [11; 
570,  571].  "Alabama  is  therefore  entitled  to 
the  sovereignty  and  jurisdiction  over  all  the 
territory  within  her  limits,  subject  to  the  com- 
mon law,  to  the  same  extent  that  Georgia  pos- 
sessed it  before  she  ceded  it  to  the  United  States. 
To  maintain  any  other  doctrine  is  to  deny  that 
Alabama  has  been  admitted  into  the  Union  on 
an  equal  footing  with  the  *original  states,  [28 
the  Constitution,  laws  and  compact  to  the  con- 
trary notwithstanding."  "Then  to  Alabama 
belong  the  navigable  waters,  and  soils  under 
them,  in  controversy  in  this  case,  subject  to 
the  rights  surrendered  by  the  CoQbt.iVu\.V(y^  Na 
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tbe  United  States."    44  U.  8.  8  How.  228,  229 
[11:  573]. 

So  much  of  the  reasoDin^  of  the  leanied  jus- 
tice, as  implied  that  the  tiuie  io  the  land  below 
high  water  mark  could  not  have  been  ^ranted 
away  by  the  United  States  after  the  deed  of 
cession  of  the  territory  and  before  the  admis- 
sion of  the  state  into  the  Union,  was  not  nee- 
easary  to  the  decision,  which  involved  only  a 
grant  made  by  Congress  after  the  admission  of 
Alabama,  and  which  was  followed  in  two  sim- 
ilar cases  in  which  Congress,  after  the  admis- 
sion of  the  state,  had  undertaken  to  confirm 
Spanish  grants,  made  after  the  Treaty  of  San 
Ildefonso  of  1800,  and  therefore  passing  no  title 
whatever.  OofHltiOe  v.  Kibbe  (1850)  50  U.  S. 
0  How.  471  [13:  2'201;  Hallftt  v.  Bed)e  (1851) 
54  U.  S.  13  How.  25  [14:  35].  In  the  first  of 
these  cases,  Chief  Justice  Taney,  speaking  for 
the  whole  court,  of  which  Mr,  JuMtice  McKin- 
ley  was  still  a  member,  said:  ^'Undoubtedly 
Congress  might  have  granted  this  land  to  tbe 
patentee,  or  confirmed  bis  Spanish  grant,  be- 
lore  Alabama  became  a  state.  But  this  was 
not  done.  And  the  existence  of  this  imperfect 
and  inoperative  Spanish  ^ant  could  not  en- 
large the  power  of  the  United  States  over  the 
place  in  question  after  Alabama  became  a 
state,  nor  authorize  the  general  government  to 
grant  or  confirm  a  title  to  land  when  the  sov- 
ereignty and  dominion  over  it  had  become 
Tested  in  the  state."  50  U.  S.  9  How.  478  [18: 
2281. 

y .  That  these  decisions  do  not,  as  contended 
by  the  learned  counsel  for  the  plaintifif  in  error, 
rest  solely  upon  the  terms  of  the  deed  of  cession 
from  tbe  state  of  Georgia  to  the  United  States, 
clearly  appears  from  the  constant  recognition 
of  the  same  doctrine  as  applicable  to  Califor- 
nia, which  was  acquired  from  Mexico  by  tbe 
Treaty  of  Guadalupe  Hidalgo  of  1848.  9  Stat. 
aiL.  926:  United  States  v.  Pacheco  (1864)  69 
U.  8. 2  Wall.  587  [17:  8651:  Mumford  v.  Ward- 
wU  (1867)  73  U.  S.  6  Wall.  423  [18:  756J; 
Weber  v.  ^tate  Harbor  Comrs.  (1874)  85  U.  8. 
18  Wall.  57  [21:  798];  Packer  v.  Bird  (1891) 
187  U.  S.  661,  666  [34:  819,  820];  San  Fran- 
cisco V.  Lelioy  (1891)  138  U.  S.  656,  671  [34: 
1096,  11  Oil;  Knig/it  v.  United  Land  Asm. 
(1891)  142  tJ.  S.  161  [35:  9741. 
29]  'In  United  States  v.  Faclieco  it  was  de- 
cided that  a  grant  from  the  Mexican  govern- 
ment, confirmed  by  a  decree  of  a  court  of  tbe 
United  Slates  under  authority  of  Congress,  of 
land  bounded  "by  the  bay"  of  San  Francisco. 
did  not  include  land  b«low  ordinary  high  water 
mark  of  the  bay;  because,  as  was  said  by  Mr. 
Justice  Field,  in  delivering  judgment,  "By  tbe 
common  law.  the  shore  of  the  sea,  and,  of 
course,  of  arms  of  the  sea,  is  the  land  between 
ordinary  bigh  and  low  water  mark,  the  land 
over  which  tbe  daily  tides  ebb  and  flow. 
When,  therefore,  the  sea,  or  a  bay,  is  named 
as  a  boundary,  the  line  of  ordinary  high  water 
mark  is  always  intended  where  the  common 
law  prevails.  And  there  is  nothing  in  tbe 
language  of  the  decree  which  requires  tbe 
adoption  of  any  other  rule  in  the  present  case. 
If  reference  be  had  to  tbe  rule  of  tbe  civil  law, 
because  the  bay  is  given  as  a  boundary  in  the 
grant  from  the  Mexican  government,  the  re- 
sult will  be  equally  against  the  position  of  the 
mppe))sDts/'  69  U.  S.  2  Wall.  590  [17:  866]. 
S4M 


The  state  of  California  was  admitted  into  the 
Union  in  1850,  and  within  a  year  afterwards 
passed  statutes,  declaring  that  a  certain  line 
designated  upon  a  recorded  plan  should  **be 
and  remain  a  permanent  water  front"  of  the 
city  of  San  Francisco;  reserving  to  the  state 
"its  right  to  regulate  the  construction  of 
wharves  or  other  improvements,  so  tbat  they 
shall  not  interfere  with  the  shipping  and  com- 
mercial interests  of  the  bay  and  harbor;"  and 
providing  that  tbe  city  might  construct 
wbarves  at  tbe  end  of  all  the  streets  commenc- 
ing with  tbe  bay,  not  exceeding  two  hundred 
yards  beyond  that  line,  and  that  tbe  spaces  be- 
yond between  the  wbarves  should  remain  free 
from  ot)structions  and  be  used  as  public  slips. 
In  Wf^ber  v.  State  Harbor  Comrs.,  it  was  held 
tbat  a  person  afterwards  acquiring  tbe  title  of 
tbe  citv  in  a  lot  and  wharf  below  high  water 
mark  nad  no  right  to  complain  of  works  con- 
structed by  commissioners  of  tbe  state,  under 
authority  of  tbe  legislature,  for  tbe  protection 
of  the  harbor  and  tbe  convenience  of  shipping, 
in  front  of  his  wharf,  and  preventing  the  ap- 
proach of  vessels  to  it;  and  Mr.  Justice  Field, 
in  delivering  judgment,  said:  "Although  the 
title  to  the  soil  under  tbe  tide  waters  of  the  bay 
was  acquired  hj  tbe  *United  States  by  [30 
cession  from  Mexico,  equally  with  the  title  to 
the  upland,  they  held  it  only  in  trust  for  the  fu- 
ture state.  Upon  the  admission  of  California 
into  tbe  Union  upon  equal  footing  with  tbe  ori- 
ginal states.absolute  property  in,  and  dominion 
and  sovereignty  over,  all  soils  under  the  tidewa- 
ters within  her  limits  passed  to  tbe  state,  with 
the  consequent  right  to  dispose  of  the  title  to 
any  part  of  said  soils  in  such  manner  as  she 
might  deem  proper,  subject  only  to  tbe  para- 
mount right  of  navigation  over  tbe  waters,  so 
far  as  such  navigation  might  be  required  by  tbe 
necessities  of  commerce  with  foreign  nations 
or  among  the  several  states,  the  regulation  of 
which  was  vested  in  the  general  government." 
85  U.  S.  18  Wall.  65,  66  [21:  801,802]. 

In  tbe  very  recent  case  of  Knight  v.  United 
Land  Association,  Mr.  Justice  Lamar,  in  deliv- 
ering judgment,  said:  "It  is  tbe  set  tied  rule  of 
law  in  this  court  that  absolute  property  in,  and 
dominion  and  sovereignty  over,  the  soils  under 
the  tide  waters  in  the  original  states  were  re- 
served to  tbe  several  states;  and  that  the  new 
states  since  admitted  have  the  same  rights, 
sovereignty  and  jurisdiction  in  tbat  behalf,  aa 
the  original  states  possess  within  their  respect- 
ive borders.  Upon  the  acquisition  of  the  ter- 
ritory from  Mexico,  the  United  States  acquired 
the  title  to  tide  lands,  equally  with  the  title  to 
upland;  but  with  respect  to  the  former  they 
held  4t  only  in  trust  for  the  future  stales  that 
might  be  erected  out  of  such  territory."  142 
U.  S.  183  [85:  981].  In  support  of  these  prop- 
ositions he  referred  to  Martin  v.  Waddell,  Poll- 
ard V.  Hagan.  Mumford  v.  Wardwell  and 
Weber  v.  State  Harbor  Comrs.  above  cited. 

In  that  case,  it  was  further  held,  as  it  had 
previously  been  declared  in  San  Francisco  v. 
Le  Roy.  above  cited,  that  *'lhis  doctrine  does 
not  apply  to  lands  that  bad  been  previously 
granted  to  other  parties  by  the  former  govern- 
ment, or  subjected  to  trusts  which  would  re- 
quire their  disposition  in  some  other  way;"  and 
that  when  the  United  States  acquired  Califor- 
nia from  Mexico  by  tbe  treaty,  they  were 
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bound  by  iU  stipuIatioDS,  and  by  the  priDci- 
pies  of  internatioDal  law,  to  protect  all  rights 
of  property  acquired  under  previous  lawful 
grants  from  the  Mexican  goyernment.  142  U. 
31]8.  188,  184  [86:  981,  982].  'And  it  was 
therefore  adjudged  that  under  a  boundary  *'by 
the  bay."  tn  the  Mexican  grant  of  the  pueblo 
of  San  Francisco,  duly  condrmed  by  a  decree  of 
a  court  of  the  United  Stales,  and  defiDed  by  a 
suryey  under  the  authority  of  the  Secretary  of 
the  Interior  as  following  the  general  line  of 
high  water  noark  of  the  bay,  crossing  the  mouth 
of  a  tide  water  creek,  the  title  of  lands  inside 
of  that  line,  although  below  high  water  mark 
of  the  creek,  was  included,  and  therefore  did 
Dot  pass  by  a  deed  from  the  state. 

VI.  The  decisions  of  this  court,  referred  to 
at  the  bar,  regarding  the  shores  of  waters 
where  the  ebb  and  flow  of  the  tide  from  the 
sea  is  not  felt,  but  which  are  really  navigable, 
should  be  considerd  with  reference  to  the  facts 
upon  which  they  were  made,  and  keeping  in 
mind  the  local  laws  of  the  different  states, as  well 
as  the  provisions  of  the  acts  of  Congress  relating 
to  such  waters. 

By  the  law  of  England.  Scotland  and  Ire- 
land, the  owners  of  the  banks  prima  facie  own 
the  beds  of  all  fresh  water  rivers  above  the  ebb 
and  flow  of  the  tide,  even  if  actually  navi- 
gable, to  the  thread  of  the  stream,  usque  ad 
filum  aqua.  Lord  Hale,  in  Hargrave's  Law 
Tracts,  5;  Bickett  y.  Morris,  L.  R.  1  H.  L.  47; 
Murphy  v.  Ryan,  2  L  R.  C.  L.  148;  Orr  Kw- 
ing  y.  Cclquhoun,  L.  R  2  App.  Cas.  889. 

The  rule  of  the  common  law  on  this  point 
appears  to  have  been  followed  in  all  of  the 
on^nal  states— except  in  Pennsylvania,  Vir- 
ginia and  North  Carolina,  and  except  as  to 
great  rivers  such  as  the  Hudson,  the  Mohawk 
and  the  St.  Lawrence  in  New  York — as  well 
as  in  Ohio,  Illinois,  Michigan  and  Wisconsin. 
But  it  has  been  wholly  rejected,  as  to  rivers 
navigable  In  fact,  in  Pennsylvania,  Virginia 
and  North  Carolina,  and  in  most  of  the  new 
states.  For  a  full  collection  and  careful  an- 
alysis of  the  cases,  see  Qould  on  Waters  (2d  ed.) 
§§56-78. 

The  earliest  judicial  statement  of  the  now 
prevailing  doctrine  in  this  country  as  to  the 
title  in  the  soil  of  rivers  really  navigable,  al- 
though above  the  ebb  and  flow  of  the  tide,  is  to 
be  found  in  a  case  involving  the  claim  of  a  ri- 
parian proprietor  to  an  exclusive  fishery  in  the 
32 ]Susquehanna  river,  in  which  ^Chief  Justice 
Tilghman,  in  1807,  after  observing  that  the 
rule  of  the  common  law  upon  the  subject  had 
not  been  adopted  in  Pennsylvania,  said :  "The 
common  law  principle  is,  in  fact,  that  the 
owners  of  the  banks  have  no  right  to  the  water 
of  navigable  rivers.  Now  the  Susquehanna  is 
a  navigable  river,  and  therefore  the  owners  of 
its  banks  have  no  such  right.  It  is  said,  how- 
ever, that  some  of  the  cases  assert  that  by 
navigable  rivers  are  meant  rivers  in  which 
there  is  no  flow  or  reflow  of  the  tide.  This 
definition  may  be  very  proper  in  England, 
where  there  is  no  river  of  considerable  import- 
ance as  to  navigation,  which  has  not  a  flow  of 
the  tide;  but  it  would  be  highly  unreasonable 
when  applied  to  our  large  rivers,  such  as  the 
Ohio,  Allegheny,  Delaware,  Schuylkill,  or 
Susquehanna  and  its  branches."  Carson  v. 
Blazer,  3  Binn.  475.  477,  478,  4  Am.  Dec.  468. 
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It  was  because  of  this  difference  in  the  law 
of  Pennsylvania  from  that  of  England  and  of 
most  of  the  older  states,  and  because  the  de> 
cisions  of  the  supreme  court  of  Pennsylvania 
upon  the  subject  were  deemed  binding  prec- 
eaents,  that  this  court,  speaking  by  Mr,  JtU' 
tiee  Qrier,  held  that  riparian  owners,  erecting 
dams  on  navigable  rivers  in  Pennsylvania,  did 
80  only  by  license  from  the  state,  revocable  at 
its  pleasure,  and  could  therefore  claim  no  com- 
pensation for  injuries  caused  to  such  dams  by 
subsequent  improvements  under  authority  of 
the  state  for  the  convenience  of  navigation; 
and  also  that  by  the  law  of  Pennsylvania  pre- 
emption rightsto  islands  in  such  rivers  could 
not  be  obtained  by  settlement.  Bundle  y. 
Delaware  it  B.  Canal  Co.  (1852)  55  U.  S.  14 
How.  80,  91,  93,  94  [14:  335,  839-841];  Fisher 
V.  Hnldeman,  (1857)  61  U.  8.  20  How.  186,  194 
[15:  879,  882]. 

By  the  acts  of  Congress  for  the  sale  of  the 
public  lands,  those  lands  are  to  be  divided  into 
townships,  six  miles  square,  unless  the  lino  of 
an  Indian  reservation,  or  of  land  previously 
surveyed  and  patented,  or  "the  course  of  navi- 
gable rivers,  may  render  it  impracticable," 
and  into  sections  and  quarter  sections,  bounded 
by  north  and  south  and  east  and  west  lines, 
running  to  the  corners,  or,  when  the  corners 
cannot  be  fixed,  then  "to  the  water  course," 
"or  other  external  boundary  ."and  it  is  pro- 
vided "that  all  navigable  rivers  within  the  terri- 
tory to  be  disposed  of  by  virtue  of  this  Actsball 
be  deemed  to  *be  and  remain  public  high-[3«i 
ways;  and  that  in  all  cases  where  the  opposite 
banks  of  any  stream  not  navigable  shall  belong 
to  different  persons,  the  stream  and  the  bed 
thereof  shall  be  common  to  both."  Acts  of 
May  18.  1796,  chap.  29.  §§  2,  9  (1  Stat  at  L. 
464);  May  10,  1800,  chap.  55.  g  3;  March  8, 
1803.  chap.  27,  §  17;  March  26,  1804,  chap.  86, 
§  6;  February  11,  1805,  chap.  14  (2  Stat,  at  L. 
73,  235,  279,  813);  Rev.  Stat.  §§  2395,  2396. 
2476. 

Those  acts  also  provide  that  when,  in  the 
opinion  of  the  President,  "  a  departure  from 
the  ordinary  method  of  surveying  land  on  any 
river,  lake,'bayou  or  watercourse,  would  pro- 
mote the  public  interest,"  the  land  may  be 
surveyed  and  sold  in  tracts  of  two  acres  In 
width',  fronting  on  any  such  water,  and  run- 
ning back  the  depth  of  forty  acres.  Act  of 
May  24.  1844,  chap.  141  (4  Stat,  at  L.  84);  Rev. 
Stat.  §2407. 

By  the  Ordinance  of  1787  for  the  govern- 
ment of  the  Northwest  Territory.  "  the  navi- 
gable waters  leading  into  the  Mississippi  &  St. 
Lawrence,  and  the  carrying  places  between 
the  same,  shall  be  common  highways,  and  for- 
ever free,  as  well  to  the  inhabitants  of  the  said 
territory  as  to  the  citizens  of  the  United  States 
and  those  of  any  other  states  that  may  be  ad- 
mitted into  the  confederacy."  Charters  ^ 
Constitutions.  432;  Act  of  August  7,  1789, 
chap.  8  (1  Stat,  at  L.  50).  And  the  acta  relat- 
ing to  the  territories  of  Louisiana  and  Mis- 
souri contained  similar  provisions.  Acts  of 
March  3.  1811,  chap.  46,  §12;  June  4,  1812; 
chap.  95.  §  15  (2  Stat,  at  L.  666.  747). 

In  the  acts  for  the  admission  of  the  states 
of  Louisiana  and  Mississippi  into  the  Union^ 
it  was  likewise  declared  that  "  the  river 
Mississippi,   and   the    navi^tile  tV:s«i%  vcA 
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waters  leading  into  the  same,  or  into  the  Gulf 
of  Mexico,  shall  be  commoD  highways,  and 
forever  free,  as  weU  to  the  iohabitaDts  of  the 
jaid  state,  as  to  other  citizens  of  the  United 
States."  Acts  of  February  20,  1811,  cbsp.  21, 
g8:  April  8, 1812,  chap.  60,  g  1  (2  Stat,  at  L. 
6^,  708):  March  1,  1817,  chap.  28,  g  4  (8  Stat 
at  L.  849). 

In  Withers  v.  Buckley,  (1857)  61  U.  8.  20 
How.  84  [15:  81 6|,  this  court,  affirming  the 
Judgment  of  the  highest  court  of  Mississippi, 
in  29  Miss.  21.  held  that  this  did  not  preyent 
the  legislature  of  the  state  from  improving  by 
a  canfi  the  navigation  of  one  of  those  navigable 
Tivers,  and  thereby  diverting  without  conipen- 
84]  sation  the  *flow  of  water  by  the  plain- 
tiff's land;  and  Mr,  Justice  Daniel,  in  deliver- 
ing Judgment,  said:  '*  It  cannot  be  imputed  to 
Congress  that  they  ever  designed  to  forbid,  or 
to  withhold  from  the  state  of  Mississippi,  the 
power  of  improving  the  interior  of  that  state, 
by  means  either  of  roads  or  canals,  or  by  regu- 
lating the  rivers  within  its  territorial  limits, 
although  a  plan  of  improvemeot  to  be  adopted 
might  embrace  or  affect  the  course  or  the  How 
of  rivers  situated  within  the  interior  of  the 
state.  Could  such  an  intention  be  ascribed  to 
Congress,  the  right  to  enforce  it  may  be  con- 
fidenily  denied.  Clearly,  Congress  could  eiact 
of  the  new  state  the  surrender  of  no  attribute 
inherent  in  her  character  as  a  sovereign  in- 
dependent state  or  indispensable  to  her  equality 
with  her  sister  states,  necessarily  implied  and 
guaranteed  by  the  very  nature  of  the  Federal 
compact.  Obviously,  and  it  may  be  said  pri- 
marily, among  the  incidents  of  that  equality  is 
the  right  to  make  improvements  in  the 
rivers,  watercourses  and  hiehways  situated 
within  the  state."  61  U.  S.  20  How.  93  [15: 
820).  See  also  Willamette  Iron  Bridge  Co.  v. 
Batch,  126  U.  S.  1,  9-12  [31:  629,  C32,  6381; 
Monongaliela  Nat,  Co,  v.  United  States,  148  U. 
8.  812.  829-388  [87:  463,  469.  470]. 

In  The  Genesee  Chief  v.  Fitzhvgh  (1851)  53 
U.  S.  12  How.  448  [13:  1058]  in  which  this 
court,  overruling  its  earlier  decisions,  held  that 
the  admiralty  and  maritime  jurisdiction  of  the 
courts  of  the  United  States  extended  to  all  pub- 
lic navi^ble  waters,  although  above  the  flow 
of  the  tide  from  the  sea.  Chief  Justice  Taney, 
taking  the  same  line  of  argument  as  Chief  Jus- 
tiee  Tilghman,  in  Carson  v.  Blazer,  2  Binn.  475. 
4  Am.  Dec.  468,  said  that  in  England,  where 
there  were  no  navigable  streams  beyond  the  • 
ebb  and  flow  of  the  tide,  ihe  description  of 
the  admiralty  jurisdiction  as  conflned  to  tide 
waters  was  a  reasonable  and  convenient  one, 
and  was  equivalent  to  saying  that  it  was  con- 
lined  to  public  navigable  waters;  but  that, 
when  the  same  description  was  used  in  this 
country,  "the  description  of  a  public  naviga- 
ble river  was  substituted  in  the  place  of  the 
thing  intended  to  be  described;  and,  under  the 
natural  influence  of  precedents  and  established 
forms,  a  definition  originally  correct  was  ad- 
hered to  and  acted  on,  after  it  had  ceased, 
35]from  a  change  in  'circumstances,  to  be  the 
true  description  of  public  waters."  58  U.  S. 
12  How.  454,  455  [18: 10681. 

In  Janes  v.  SoiUard  (I860)  65  U.  8.  24  How. 

41  [16:604]  the  decision  was  that  a  title  ac- 

qnired  under  the  Act  of  June  18.  1812,  chap. 

^  rS  8Ut.  Mt  L.  748)  to  land  in  St.  Louis, 


bounded  by  the  Mississippi  river,  included  an 
island  west  of  the  middle  of  the  river,  then 
only  a  sand  bar,  covered  at  ordinary  high  wa- 
ter and  surrounded  on  all  sides  by  navigable 
water,  but  which,  after  the  admission  of  Mia- 
souri  into  the  Union  as  a  state,  became,  bj 
the  gradual  filling  up  of  the  island  and  the  in- 
tervening channel,  connected  with  the  shore 
as  fast  land.  Mr.  Justice  Catron,  indeed,  in 
delivering  the  opinion,  spoke  of  the  rule  of  the 
common  law,  that  "all  grants  of  land  bounded 
by  fresh  water  rivers,  where  the  expressions 
designating  the  water  line  are  general,  confer 
the  proprietorship  on  the  grantee  to  the  mid- 
dle thread  of  the  stream  and  entitle  him  to  tiie 
accretions,"  as  a  general  and  well  settled  rule, 
and  applicable  to  the  Mississippi  river.  65  U. 
S.  24  Huw.  65  [16:  608].  But,  as  stated  in  that 
opinion,  the  charter  of  the  city  of  St.  Louis 
extended  to  the  eastern  boundary  of  the  state 
of  Missouri  in  the  middle  of  the  Mississippi 
river.  Hy  the  law  of  Missouri,  as  theretofore 
declared  by  its  supreme  court,  the  title  of  lands 
bounded  by  the  Mississippi  river  extended  to 
low  water  mark  and  included  accretions. 
OTallon  v.  DagrjeU,  4  Mo.  343;  Shdton  v. 
Maupin,  16  Mo.  124;  Smith  v.  St.  Louis  Pub- 
lic Schools,  30  Mo.  290.  And  the  only  ques- 
tion in  Jottes  v.  Soulard,  was  of  the  title,  not 
in  the  bed  or  shore  of  the  river,  but  only  in 
accretions  which  bad  become  part  of  the  fast 
land. 

The  rule,  everywhere  admitted,  that  where 
the  land  encroaches  upon  the  water  by  gradual 
and  imperceptible  degrees,  the  accretion  or  al- 
luvion Y)eIon^  to  the  owner  of  the  land,  is 
equally  applicable  to  lands  bounding  on  tide 
waters  or  on  fresh  waters,  and  to  the  King  or 
the  state  as  to  private  persons;  and  is  iude- 
pendant  of  the  law  governing  the  title  in  the 
soil  covered  by  the  water.  Lord  Hale,  in  liar- 
grave's  Law  Tracts,  5,  14,  28;  Rex  v.  Tarbor- 
ough,  in  the  King's  Bench,  3  Barn.  &  C.  91, 
and  4  Dowl.  &  R.'790,  and  in  the  *House  [\W 
of  Lords,  1  Dow.  &  C.  178,  2  Bligh,  N.  S.  147, 
and  5  Bing.  163;  Doe  v.  E(nt  India  Co,  10 
Moore,  P.  C.  140;  Foster  v.  Wright,  L.  R.  4  C. 
P.  Div.  438;  Uandly  v.  Anthony,  la  U.  S.  5 
Wheat.  874.880  [5:113,  114];  Jefferies  y.  East 
Omaha  Land  Co.  134  U.  S.  178,  189-198  [88: 
872,  876,  877J;  Nebraska  v.  Iowa,  148  U.  S. 
359  [86: 186];  Minto  v.  Delaney,  7  Or.  837. 

Again,  in  St.  Clair  County  v.  Latin gton 
(1874)  90  U.  S.  28  Wall.  46  [23: 59]  the  right  of 
a  riparian  proprietor  in  St.  Louis,  which  was 
upheld  by  this  court,  afiSrming  the  judgment 
of  the  supreme  court  of  Illinois  in  64  111.  56, 
and  which  Mr.  Justice  Swayne,  in  delivering 
the  opinion,  spoke  of  as  resting  in  the  law  or 
nature,  was  the  right  to  alluvion  or  increase  of 
the  upland  by  gradual  and  imperceptible  de- 
grees. And,  as  if  to  prevent  any  possible  in- 
ference that  the  decision  might  affect  the  title 
in  the  soil  under  the  water,  the  learned  Justice 
after  quoting  the  opinion  in  Jones  v.  Soulard, 
above  cited,  expressly  reserved  the  expression 
of  any  opinion  upon  the  question  whether  the 
limit  of  the  land  was  low  water  or  the  middle 
thread  of  the  river;  and  repeated  the  proposi- 
tions established  by  the  earlier  decisions  of  this 
court,  already  referred  to:  "By  the  American 
Revolution,  the  people  of  each  state,  in  their 
sovereign    character,    acquired  the   absolute 
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right  to  all  tbeir  navigable  waters  and  the  soil 
under  tbem.  The  8hores  of  navigable  waters 
and  the  soil  under  tbem  were  not  granted  by 


to  leave,  had  the  *right  to  cut  her  loose,  f3M 
if  necessary  to  preserve  the  pier  from  destruc- 
tion or  injury.     66  U.  S.  1  Black,  38.  34  [17: 


the  Constitution  to  the  United  States,  but  were  :  83].     There  can  be  no  doubt  of  the  correct- 


reserved  to  the  stales  respectively.  And  new 
states  have  the  same  rights  of  sovereignty  and 
jurisdiction  over  this  subject  as  the  orisrinal 
ones."  90  U.  8.  23  Wall.  64.  68  [23:  62,  63]. 
Some  passages  in  the  opinions  in  Button  v. 
BtronQ{l%^\)  66  U.  8.  1  Blaek,  23  117:27];  8t, 
Pavl  ffc  P.  R  Co.  V.  Schuj-meier {ISQS)  74  U  S. 
7  Wall  272  [19:74]:  and  Yates  v.  Milwaukee, 
(1^70)  77  U.  S.  10  Wall.  497  [19:984],  were 
relied  on  by  the  learned  counsel  for  the  plain- 
tiff in  error,  as  showing  that  the  owner  of  land 
adjtining  any  navigable  water,  whether  with 


ness  of  that  decision;  for,  even  if  the  pier  had 
been  unlawfully  erected  by  the  defeudanta  as 
against  the  state,  the  plaintiffs  had  no  right  to 
pull  it  down  or  injure  it,  and  upon  the  facts 
of  the  case  were  mere  trespnsscrc  upon  the  de- 
fendants* possession.  Linthicum  v.  liay^  76 
U.  S.  9  Wall.  241  [19:657J;  Wetmore  v.  Urojk- 
lyii  Gas  l.iyht  Co.  42  N.  Y.  3«4;  Uarnufjton 
V.  Edioards.  17  Wis.  604.  84  Am.  Dec.  768; 
Johnson  V.  Barret,  Aleyn.  10, 11. 

In  St.  Paul  dbP.  R  Co.  v.  Schurmeier,  the 
plaintiff  claimed  title  to  lots  in  a  block  in  the 


in  or  above  the  ebb  and  flow  of  the  tide,  has,    city  of  Saint  Paul  and  state  of  Minnesota  un- 
independently  of  local  law,  a  right  of  proper-   der  a  patent  from  the  United  States  of  a  frac- 


ty  in  the  soil  below  high  water  mark,  and  the 
right  to  build  out  wharves  so  far,  at  least,  as 
to  reach  water  really  njivigable. 

But  the  remarks  of  Mr,  Justice  Clifford  in  the 
37]  first  of  those  'cases,  upon  which  his  own 
remarks  in  the  second  case  and  those  of  Mr. 
Jinstice  Miller  in  the  third  case  were  based,  dis- 
tinctly recognized  the  diversity  of  laws  and 


tional  section,  bounded  on  one  side  by  the  Mis- 
sissippi river.  At  the  place  in  question,  there 
was  a  small  island,  lying  along  the  shore  of 
the  river,  about  four  feet  lower  than  the  main 
laud,  and  separated  from  it  by  a  channel  or 
slouirh  twenty-eisjht  feet  wide,  in  which  at 
very  low  water  there  was  no  current,  and  very 
little  water,  and  that  standing  in  pools;  at  a 


usages  in  the  different  states  upon  tliis  snbjf:ct; '  medium  stage  of  the  water  the  island  was  not 


and  went  no  further  than  to  say  that  wharves, 
piers  and  landing  places,  "where  they  con- 
form to  the  regulations  of  the  state"  and  do 
not  extend  below  low  water  mark,  have  never 
been  held  to  be  nuisances,  unless  they  obstruct 
the  paramount  right  of  navigation;  that  the 
right  of  the  riparian  proprietor  to  erect  such 
structures  in  the  navigable  waters  of  the  At- 
lantic states  has  been  claimed,  exercised  and 
sanctioned  from  the  first  settlement  of  the 
country  to  the  present  time;  that  "different 
states  adopted  different  regulations  upon  the 
subject,  and  in  some,  the  right  of  the  riparian 
proprietor  rests  upon  immemorial  local  usage;" 
and  that  "no  reason  is  ))erceived  why  the  sanie 
•  general  principle  should  not  be  applicable  to 
the  lukcs,  so  far  as  to  permit  the  owner  of  the 


covered,  and  there  was  a  current  or  flow 
through  tbe  channel  or  slough:  and  at  \ery 
high  water  the  island  was  submerged.  In  tbe 
original  government  survey,  the  meander  lines 
were  run  along  the  main  land  of  the  shore,  the 
quantity  of  land  was  estimated  accordingly, 
and  the  island  and  intervening  space  were  not 
shown  or  mentioned.  That  island  and  space 
were  afterwards  filled  up  by  the  cit}'  as  a  land- 
ing place,  and  were  claimed  by  the  railroad 
company  under  a  subsequent  survey  and  grant 
from  the  United  States.  The  island,  therefore, 
was  connected  with  the  main  land  by  a  space 
substantially  uncovered  at  low  water;  and  the 
improvements  complained  of  did  not  extend 
beyond  high  water  mark  of  the  island.  The 
question  in  controversy  was  whether  the  plain- 
adjacent  land  to  build  out  as  far  as  where  the  I  tiff's  patent  was  limited  by  the  maiu  shore,  or 


water  first  becomes  deep  enough  to  be  navi«;a 
ble.  66  U.  8.  1  Black,  81,  82^|17:  32].  And 
none  of  the  three  cases  called  for  the  laying 
down  or  defining  of  any  general  rule,  independ- 
ent of  local  law  or  usage,  or  of  the  particular 
facts  before  the  court. 

In  Button  ▼.  Strong,  the  defendants,  being 
the  owners  and  occupants  of  a  pier  extend  inn: 
into  Lake  Michigan  at  Racine  in  the  state  of 
Wisconsin,  were  su'^d  for  cutting  the  hawser 
by  which  the  plaintiffs  had  fastened  their  ves 
sel  to  the  pier  during  a  storm,  in  consequence 
of  which  she  was  driven,  by  the  force  of  the 
wind  and  waves,  against  another  pier,  and  in- 
jured. And,  as  stated  in  the  opinion,  the  pier 
appeared  to  be  private  property  of  the  defend- 
ants, constructed  for  their  own  use;  there  was 


extended  to  the  outside  of  the  island.  The  su- 
preme court  of  Minnesota  held  that,  by  the 
law  of  Minnesota,  land  bounded  by  a  naviga- 
ble river  extended  to  low  water  mark,  at  least, 
if  not  to  thf  thi(>ad  of  the  river;  and  that  the 
plainliff'd  title  therefore  extended  to  the  water's 
v\\^Q  at  low  *vvn;er  mark  and  included  the  [30 
ishmd,  and  gave  judgment  for  the  plaintiff.  10 
Minn.  82.  This  court  a.'tirmed  the  judgment, 
saying:  "Express  decision  of  the  supreme 
court  of  the  state  was,  that  the  river,  in  this 
case,  and  not  the  meander  line,  \9  the  west 
boundary  of  the  lot,  and  in  that  conclusion  of 
the  state  court  we  entirely  concur.  Meander 
lines  are  run  in  surveying  fractional  portions 
of  the  public  lands  bordering  upon  navisiable 
rivers,  not  as  boundaries  of  the  tract,  but  for 


DO  evidence  that  it  constituted  any  obstruction    the  purpose  of  defining  the  sinuosities  of   the 


whatever  to  the  public  right  of  navigation;  the 
plaintiff's  vessel  was  made  fast  to  it  by  her 
master  without  any  authority  from  the  defend- 
ants, either  express  or  implied;  and,  under  the 
increasing  strain  of  the  hawser  by  the  storm, 
the  piles  of  the  pier  began  to  give  way  before 
tbe  hawser  was  cut.  The  only  point  adjudged 
was  that,  the  plaintiffs'  vessel  having  been 
wrongfully  attached  to  the  pier,the  defendants, 
after  sbe  had  been  requested  and  had  refused 
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banks  of  the  stream,  and  as  the  means  of  ascer- 
taining the  quantity  of  land  in  the  fraction  sub- 
ject to  sale,  and  which  is  to  be  paid  for  by  the 
purchaser.  In  preparing  the  official  plat  from 
the  tield  notes,  the  meander  line  is  represented 
asth('  border  line  of  the  stream,  and  shows,  to 
a  demonstration,  that  the  water  course,  and  not 
the  meander  line  as  actually  run  on  the  land, 
is  the  boundary."  74  U.  8.  7  Wall  286,  287 
[19:  78J.    The  court  also  expressed  aA  mw\\<^%- 
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ItatiDg  opinion  "tbat  CoDsrrcss,  in  mnkiog  a 
diatiDCtion  between  atreams  navigable  and 
ttaoae  not  navigable,  intended  to  provide  tbat 
the  common  law  rules  of  riparian  ownership 
•taould  apply  to  lands  borderinpr  on  the  latter, 
but  tbat  tbe  title  to  lands  bordering  on  navi- 
gable stream  should  slop  at  tbe  stream,  and 
that  all  such  streams  should  be  deemed  to  be 
and  remain  public  highways."  And  tbe  court 
treated  it  as  too  plain  for  discussion,  that  the 
Island,  separated  from  tbe  main  Ian<}  only  by  a 
depression  in  which  at  low  water  there  was  no 
continuous  flow  or  line  of  waier,  was  included 
Id  tbe  fiist  survey,  and  therefore  not  aftocted 
by  the  subsequent  survey.  74  U.  8.  7  Wall. 
888.  289  [19: 781. 

In  Yates  y,  Mi^wavkee^  tbe  material  facts  ap- 
pear by  tbe  report  to  have  been  as  follows: 
The  owner  of  a  lot  fronting  on  a  river  in  tbe 
city  of  Milwaukee  and  state  of  Wis^consin  bad 
built,  upon  land  covered  by  water  of  no  use  for 
the  purpose  of  navigation,  a  wharf  extending 
to  the  navigable  channel  of  tbe  river.  There 
was  no  evidence  tbat  the  wharf  was  an  obstruc- 
tion to  navigation,  or  was  in  any  sense  a  nuis- 
ance. Tbe  city  council  afterwards,  under  a 
statute  of  the  state,  enacted  before  tbewliarf 
was  built,  authorizing  tbe  city  council  to  estab^ 
Hah  dock  and  wharf  lines  upon  tbe  banks  of  the 
40]  *river,  to  restrain  and  prevent  encroach- 
ments upon  and  obstructions  to  tbe  river,  and 
to  cause  the  river  to  be  dredged,  passed  an  ordi- 
Dance  declaring  this  wharf  to  be  an  obstruction 
to  navigatioD  and  a  nuisance,  and  ordering  it 
to  be  abated.  Tbe  point  adjudged  was  that  the 
mere  declaration  of  the  city  council  that  the 
wharf  already  built  and  owned  by  the  plaintiff 
was  a  nuisance  did  not  make  it  such,  or  sub- 
ject it  to  be  removed  by  authority  of  tbe  city. 
It  was  recognized  in  tbe  opinion  tbat  by  the 
law  of  Wisconsin,  established  bv  the  decisions 
of  its  supreme  court,  the  title  of  the  owner  of 
land  bounded  by  a  navigable  river  extended  to 
tbe  centre  of  tbe  stream,  subject,  of  course,  to 
the  public  ri^bt  of  navigation.  Jone9  v.  Pet 
Ubone,  2  Wis.  808:  Walhr  v.  Shepardion,  2 
Wis.  884,  60  Am.  Dec.  428,  and  4  Wis. 
486,  66  Am.  Dec.  824;  Manner  v.  Sertulte,  18 
Wis.  692;  Arnold  v.  Rlmore,  16  Wis.  509. 
See  also  Olson  v.  Merrill,  42  Wis.  203;  ^or- 
cross  V.  Oriffltfis,  65  Wis.  699.  56  Aul  Rep. 
642.  And  the  only  decision  of  tbat  court, 
which  this  court  considered  itself  not  bound  to 
follow,  was  Tates  v.  Judd,  18  Wis  119,  upon 
the  question  of  fact  whether  certain  evidence 
was  sufficient  to  prove  a  dedication  to  the  pub- 
lic.    77  U.  8. 10  Wall  504-5t)6  [19:  986,  987. 

VII.  Tbe   later   judgments    of   this  court 
clearly  establish  tbat  tbe  title  and  rights  of  ri- 

garian  or  littoral  proprietors  in  the  soil  below 
igb  water  mark  of  navigable  waters  are  gOT- 
erned  by  the  local  laws  of    the  several  states, 
subject,  of  course,  to  tbe  rights  granted  to  the  ! 
United  States  by  tbe  Constitution. 

In  Weber  v.  Stale  Harbor  Comrs,  above  cited. 
Mr.  Justice  Field,  in  delivering  judgment, 
while  rrcognlzine:  the  correctness  of  the  doc- 
trine "that  a  riparian  proprietor,  who^^e  land 
is  bounded  by  a  navigable  stream,  has  the  right  \ 
of  access  to  tbe  navigable  part  of  the  stream  in 
front  of  his  land,  and  to  construct  a  wharf  or 
pier  projecting  into  the  stream,  for  bis  own 
use,  or  tbe  use  of  othen,  subject  to  such  gen- 


eral  rules  and  regulations  as  the  legislature 
may  prescribe  for  the  protection  of  the  public.*' 
and  admitting  that  in  several  of  tbe  states,  by 
general  legi^laiion  or  immemorial  usage,  the 
proprietor  of  land  bounded  by  tbe  shore  of  the 
sea,  or  of  an  arm  of  the  sea,  has  a  right  to 
wharf  out  to  tbe  point  where  the  waters  are 
'navigable,  said:  "In  tbe  absence  of  such  [41 
legislation  or  usage,  however,  tbe  common  law 
rule  would  govern  tbe  rights  of  the  proprietor, 
ttt  least  in  those  states  where  the  common  law 
obtains.  By  tbat  law,  the  title  to  tbe  shore  of 
the  sea,  and  of  the  arms  of  tbe  sea,  and  in  tbe 
soils  under  tide  waters  is,  in  England,  in  the 
King,  and,  in  this  country,  in  the  state.  Any 
erection  thereon  without  license  is,  therefore, 
deemed  an  encroachment  upon  tbe  property  of 
tbe  sovereign,  or,  as  it  is  termed  in  the  lan- 
guage of  the  law,  a  purpresture,  which  he 
may  remove  at  pleasure,  whether  it  tends  to 
obstruct  navigation  or  otherwise."  86  U.  8. 
18  Wall.  64,  65  [21:  801]. 

In  AVee  v.  Aorthwestem  U.  Packet  Co. 
(1874)  88  U.  S.  21  Wall.  389  [22:  6191.  which 
arose  in  Iowa  in  1871.  Mr.  Jz/t^tW  Miller,  in  de- 
livering judgment,  after  referring  to  Button 
V.  Strong,  St.  Paul  <fe  P.  R.  Co.  v.  Sehur- 
meter,  and  Tates  v.  Milwaukee,  above  cited, 
disclaimed  laying  down  any  invariable  rule  as 
to  tbe  extent  to  which  wharves  and  landing 
places  might  be  built  out  into  navigable  watera 
by  private  individuals  or  municipal  corpora- 
tions; and  recognized  that  a  state  might,  by 
its  legislation,  or  by  authority  expressly  or  im- 
pliedly delegated  to  municipal  governments, 
control  the  construction,  erection  and  use  of 
such  wharves  or  landings,  ao  as  to  secure  their 
safety  and  usefulness,  and  to  prevent  their 
being  obstructions  to  navigation.  88  U.  8.  21 
Wall.  892,  893  [22:  620].  And  it  was  adjudged, 
following  in  this  respect  the  opinion  of  the  cir- 
cuit court  in  2  Dill.  479,  that  a  riparian  pro- 
prietor had  no  right,  without  statutory  author- 
ity, to  build  out  piers  into  tbe  Mississippi  river 
as  necessary  parts  of  a  boom  to  receive  and  re- 
tain logs  until  needed  for  sawing  at  his  mill  by 
the  water  side. 

In  Davenport  dt  N.  W,  E.  Oo.  t.  Benteick 
(1880)  102  U.  8.  180  [26:  61],  affirming  the 
ludgnient  of  the  supreme  court  of  Iowa  in  49 
Iowa,  664,  it  was  by  virtue  of  an  express  stat- 
ute passed  by  tbe  legislature  of  Iowa  in  1874, 
tbat  tbe  owner  of  a  similar  pier  and  boom  re- 
covered compensation  for  the  obstruction  of 
access  to  it  from  the  river  by  tbe  construction 
of  a  railroad  in  front  of  it. 

In  Barney  v.  Keokvk  (1876)  94  U.  8.  824  [84: 
224],  tbe  owner,  under  a  grant  from  tbe  United 
8tates,  of  two  lots  of  land  in  *tbe  city  of  [42^ 
E<okuk  and  state  of  Iowa,  bounded  by  the 
Mississippi  river,  brought  an  action  of  eject- 
ment against  the  city  and  several  railroad  com- 
panies and  a  steamboat  company  to  recover 
possession  of  lands  below  high  water  mark  in 
front  of  his  lots,  which  the  city,  pursuant  to 
statutes  of  the  state,  bad  tilled  up  as  a  wharf 
and  levee,  and  bad  permitted  to  be  occupied 
by  tbe  railroads  and  landing  places  of  those 
companies.  Tbe  plaintiff's  counsel  relied  on 
Dutton  v.  Strong,  St.  Paul  dk  P.  R,  Co.  T. 
Sehurmeier,  and  Tates  v.  Miliraukee,  aboT« 
cited.  94  U.  8.  829,  881  |24:  2251.  But  this 
court,  affirming  the  judgment  of  the  circuit 
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court  of  the  Uuitcd  States,  held  that  the  action 
could  not  be  maintained;  and,  Mr,  Justice 
Bradley,  in  delivering  judgment,  summed  up 
the  law  upon  the  subject  with  characteristic 
power  ancl  precision,  saying:  "It  appears  to 
be  the  settled  law  of  that  state  that  the  title  of 
tbe  riparian  proprietors  on  the  banks  of  the 
Mississippi  extends  only  to  ordinary  high  water 
mark,  and  that  the  shore  between  high  and  low 
water  mark,  as  well  as  the  bed  of  the  river,  be- 
longs to  the  state.  This  is  also  the  common 
law  with  regard  to  navigable  waters;  although. 
Id  England,  no  waters  are  deemed  navigaole 
except  those  in  which  the  tide  ebbs  and  flows. 
In  this  country,  as  a  general  thing,  all  waters 
are  deemed  navigable  which  are  really  so;  and 
especially  it  is  true  with  regard  to  the  Missis- 
sippi and  it  principal  branches.  The  question 
as  to  the  extent  of  the  riparian  title  was  elab- 
orately discussed  in  the  case  of  McManvB  v. 
Carmichael^  8  Iowa,  1.  The  above  conclusion 
was  reached,  and  has  always  been  adhered  to 
in  that  state.  Haight  y.  Keokuk^  4  Iowa.  199; 
Tomlin  y.  Dubuque,  B,  dk  M,  U.  Co,  32  Iowa, 
106,  7  Am.  Rep.  176."  'It  is  generally  con- 
ceded that  the  riparian  title  attaches  to  subse- 
quent accretions  to  the  land  effected  by  the 
gradual  and  imperceptible  operation  of  natural 
causes.  But  whether  it  attaches  to  land  re- 
claimed by  artificial  means  from  the  bed  of 
the  riyer,  or  to  sudden  accretions  produced  by 
unusual  floods,  is  a  question  which  each  stale 
decides  for  itself.  By  the  common  law,  as  be- 
fore remarked,  such  additions  to  the  land  on 
Dayigable  waters  belong  to  the  Crown;  but,  as 
43|tbe  only  waters  recognized  in  ^England  as 
navigable  were  tide  waters,  the  rule  was  often 
expr&^ed  as  applicable  to  tide  waters  only,  al- 
though the  reason  of  the  rule  would  equally 
apply  to  navigable  waters  above  the  flow  of 
the  tide;  that  reason  being  that  the  public  au- 
thorities ought  to  have  entire  control  of  the 
great  passageways  of  commerce  and  naviga- 
tion, to  be  exercised  for  the  public  advantac^e 
and  convenience.  The  confusion  of  navigable 
with  tide  water,  found  in  the  monuments  of 
the  common  law.  long  prevailed  in  this  coun- 
try, notwithstanding  the  broad  differences  ex- 
isting between  the  extent  and  topography  of 
the  British  island  and  that  of  the  American 
continent.  It  bad  the  influence  for  two  gen- 
erations of  excluding  the  admiralty  jurisdiction 
from  our  great  rivers  and  inland  seas;  and,  un- 
der the  like  influence,  it  laid  the  foundation  in 
many  states  of  doctrines  with  regard  to  the 
ownership  of  the  soil  in  navigable  waters 
above  tide  water  at  variance  with  sound  prin- 
ciples of  public  policy.  Whether,  as  rules  of 
property,  it  would  now  be  safe  to  change  these 
doctrines  where  they  have  been  applied,  as  be- 
fore remarked,  is  for  the  several  states  them- 
selves to  determine.  If  they  choose  to  resign 
to  the  riparian  proprietor  rights  which  prop- 
erly l)elong  to  them  in  their  sovereign  capacity, 
it  is  not  for  others  to  raise  objections.  In  our 
view  of  the  subject,  the  correct  principles  were 
laid  down  in  Martin  v.  Waddell,  41  U.  S.  16 
Pet.  8G7  [10:  99?];  Pollard  v.  Hagan,  44  U.  8. 
8  How.  212  [11:  5651,  and  GoodlitU  y.  Kibbe, 
50  U.  8.  9  How.  471  [18:  2^0].  These  cases 
related  to  tide  water,  it  is  true;  but  they  enun- 
ciate principles  which  are  equHlly  applicable 
to  all  navigable  waters.    And  since  this  court, 
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in  the  case  of  The  Genesee  Chirf  y.  Fitzhugh, 
53  U.  8.  12  How.  442  [IB:  1058 1,  has  declared 
that  the  Great  Lakes  and  other  navigable 
waters  of  the  country,  above  as  well  as  &low 
the  flow  of  the  tide,  are.  in  the  strictest  sense, 
entitled  to  the  denomination  of  navigable 
waters,  and  amenable  to  the  admiralty  juris- 
diction, there  seems  to  be  no  sound  reason  for 
adhering  to  the  old  rule  as  to  the  proprietor- 
ship ot  the  beds  and  shores  of  such  watx?rs.  It 
properly  belongs  to  the  states  by  their  inherent 
sovereignty,  and  the  United  Stales  has  wisely 
abstained  from  extending  (if  it  could  extenih 
its  survey  and  grants  beyond  *ihe  limits  of  [44 
high  water.  The  cases  in  which  this  court  has 
seemed  to  hold  a  contrary  view,  depended,  as 
most  cases  must  depend,  on  the  local  laws  of 
the  states  in  which  the  lands  were  situated. 
In  Iowa,  as  before  stated,  the  more  correct 
rule  seems  to  have  been  adopted  after  a  most 
elaborate  investieaiion  of  the  subject."  94  U. 
S.  836-338  [24:  227,  228]. 

In  St,  Louis  v.  Myers  (1885)  113  U.  8.  566 
[28:  1131],  the  court,  speaking  by  Chief  Jus- 
tice Waite.  held  that  the  Act  of  Congress  for 
the  admission  into  the  Union  of  the  state  of 
^lissouri,  bounded  by  the  Mississippi  river, 
which  declared  that  the  river  should  be  "k 
common  highway  and  forever  free,"  left  the 
rights  of  riparian  owners  to  be  settled  accord- 
ing to  the  principles  of  state  law;  and  that 
no  Federal  question  was  involved  in  a  judg- 
ment of  the  supreme  court  of  the  state  of  Mis- 
souri as  to  the  right  of  a  riparian  proprietor  in 
the  city  of  Saint  Louis  to  maintain  an  action 
against  the  city  for  extending  one  of  its  streets 
into  the  river  80  as  to  divert  the  natural  course 
of  the  water  and  thereby  to  injure  his  prop- 
erty. 

U  Packer  v.  Bird  (1891)  137  U.  8.  661  [84: 
819],  the  general  rules  governing  this  class  of 
cases  were  clearly  and  succinctly  laid  down  by 
the  court,  speaking  by  Mr.  Justice  Field,  as 
follows:  "The  courts  of  the  United  States  will 
construe  the  grants  of  the  general  government 
without  reference  to  the  rules  of  construction 
adopted  by  the  states  for  their  grants;  but 
whatever  incidents  or  rights  attach  to  the  own- 
ership of  property  conveyed  by  the  govern- 
ment will  be  determined  by  the  states,  subject 
to  the  condition  that  their  rules  do  not  impair 
the  efficacy  of  the  grants,  or  the  use  and  en- 
joyment of  the  property  by  the  grantee.  As 
an  incident  of  such  ownership,  the  right  of  the 
riparian  owner,  where  the  waters  are  above  the 
influence  of  the  tide,  will  be  limited  according 
to  the  law  of  the  state,  either  to  low  or  high 
water  mark,  or  will  extend  to  the  middle  of 
the  stream."  137  U.  8.  669,  670  [34:  821], 
And  it  was  accordingly  held,  affirming  the 
judgment  of  the  supreme  court  of  California 
\n  71  Cal.  134,  and  referring  to  the  opinion  in 
Barney  v.  KeoKuk,  above  cited,  as  specially  ap- 
plicable to  the  case,  that  a  person  holding  land 
under  a  patent  from  the  United  Suites,  con- 
firming a  Mexican  grant  bounded  by  *the  [45 
Sacramento  river,  which  was  navigtible  in 
fact,  took  no  title  below  the  high  water  mark, 
either  under  the  acts  of  Congress  or  by  the 
local  law 

In  St'  Louis  y.  Rutz  (1891)  188  U.  8.  226 
[34:  941],  the  court,  speaking  by  Mr,  Justice 
Blatchford,  and  refering  to  Barney  v.  Keokuk^ 
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8t.  Louis  7.  Myers  and  Packer  v.  Bird^  above 
cited,  said:  *'The  quosiion  as  to  wbetlier  the 
fee" of  the  plaintiff,  as  a  riparian  proprietor  on 
the  Mis^iissippi  river,  extends  to  the  middle 
thread  of  the  stream,  or  only  to  the  water's 
edj^e,  is  a  question  in  regard  to  a  rule  of  prop- 
erty, which  is  governed  by  the  local  law  of 
niioois."  And  it  was  l)ecau9e  "the  supreme 
court  of  Illinois  has  established  and  steadily 
maintained,  as  a  rule  of  property,  that  the  fee 
of  tbe  riparinn  owner  of  lands  in  Illinois  bor- 
dering on  tbe  Mir^sissippi  river  extends  to  the 
middle  line  of  the  ninin  channel  of  that  river," 
that  it  was  decided  that  a  deed  of  land  iD  Illin- 
ois, bounded  by  the  Mississippi  river,  passed 
the  title  in  fee  in  the  bed  of  the  river  to  tbe 
middle  line  of  the  main  channel,  and  to  all 
islands  found  in  the  bed  of  the  river  esst  of 
the  middle  of  thai  channel;  and,  "that  being 
so,  it  is  impossible  for  the  owner  of  an  inland 
which  is  situated  on  the  west  side  of  (be  mid- 
dle of  the  river,  and  in  the  state  of  Missouri, 
to  extend  his  ownership,  by  mere  accretion,  to 
land  situated  in  the  state  of  Illinois,  the  title 
in  fee  to  which  is  vested  by  the  law  of  Illinois 
ID  the  ripnrian  owner  of  the  land  in  that  state." 
138  U.  b.  242,  250  [34:  947,  951]. 

In  the  recent  case  of  Hardin  v.  Jordan, 
(1891)  140  U.  S.  371  [35:  428]  in  which  there 
was  a  diQ'erence  of  opinion  upon  the  question 
whether  a  survey  and  patent  of  the  United 
States,  bounded  by  a  lake  which  is  not  navi- 
gable, in  the  state  of  Illinois,  was  limited  by 
the  margin,  or  extended  to  the  centre  of  the 
lake,  all  the  justices  agreed  that  the  question 
must  be  determined  by  the  law  of  Illinois. 
Mr.  Justice  Dradley,  speakinsj  for  the  majority 
of  the  court,  and  referring  t<>  many  cnses  al- 
ready cited  above,  said:  "AViih  "regard  to 
grants  of  the  government  for  lands  bordering 
on  tide  water;  it  has  been  distinctly  settled 
that  they  only  extend  to  high  w:\ler  niark,  and 
that  the  title  to  the  shore  and  lands  under  wa- 
ter in  front  of  lands  so  granted  enures  to  the 
40]  state  within  which  they  are  *8ituMted.  if  a 
state  has  been  organized  as  established  there. 
Such  title  to  the  shore  and  lands  under  water 
is  regarded  as  incidental  to  the  sovereignty  of 
the  slate — a  portion  of  tbe  royalties  belonging 
thereto,  and  held  in  trust  for  tbe  public  pur- 
poses of  navigation  and  fishery — and  cannot 
l)e  retained  or  granted  out  to  individuals  by 
the  United  States.  Such  title  being  in  tbe 
stale,  the  lands  are  subject  to  state  regulation 
and  control,  under  the  condition,  however,  of 
not  interfering  with  the  regulations  which 
may  Im*  made  by  C Congress  with  regard  to  pub- 
lic navigatiou  and  commerce.  The  state  may 
even  dispose  of  the  usufruct  of  such  lands,  as 
is  frequently  done  by  leasing  oyster  beds  in 
them,  and  grant incr  fisheries  in  particular  lo- 
calities; also,  by  the  reclamation  of  submerged 
flats,  and  the  erection  of  wharves  and  piers 
and  other  adventitious  aids  of  commerce. 
Sometimes  large  areas  so  reclaimed  are  occu- 
pied by  cities,  and  are  put  to  other  public  or 
private  uses,  state  control  and  ownership  there- 
in being  supreme,  subject  only  to  the  paramount 
authority  of  Congress  in  making  regulations 
of  commerce,  and  in  subjecting  the  lands  to  the 
Deccssities  and  uses  of  commerce.  This  right 
of  the  states  to  regulate  and  control  tbe  shores  of 
f/de  watem  and  the  land  under  tbem  is  the  same 
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as  that  which  is  exercised  by  the  crown  in 
England.  In  this  country  the  same  rule  haa 
been  extended  to  our  great  navigable  lakes, 
which  are  treated  as  islaniis  seas:  and  also,  iu 
some  of  the  states,  to  navigable  rivers,  as  tbe 
Mississippi,  the  Missouri,  the  Ohio,  and,  in 
Pennsylvania,  to  all  the  permanent  rivers  of 
the  state;  but  it  depends  on  the  law  of  each 
state  to  what  waters  and  to  what  extent  this 
prerogative  of  tbe  state  over  the  lands  under 
water  shall  be  exercised."  140  U.  8.  381,  «83 
[85:  433J.  And  Mr,  Justice  Brewer,  in  l)egin- 
niug  the  dissenting  opinion,  said:  "Beyond 
all  dispute,  the  settled  law  of  this  court,  estab- 
lished by  repeated  decisions,  is  that  the  ques- 
tion how  far  the  title  of  a  riparian  owner  ex- 
tends is  one  of  local  law.  For  a  determination 
of  that  question  the  statutes  of  the  state  and 
the  decisions  of  its  hiuhest  court  furnished  the 
best  and  final  authority."  140  U.  S.  402  [30: 
440]. 

In  the  yet  more  recent  case  of  Illinois  Cen.  R. 
Co.  V.  *ilUuf>is  (1892)  which  also  arose  in  147 
Illinois,  it  was  recognized  as  the  settled  law  of 
this  country  that  the  ownership  of  and  domin- 
ion and  sovereignty  over  lands  covered  by  tide 
waters,  or  navigable  lake*,  within  the  limits  of 
tbe  several  slates,  belong  to  the  respective  states 
within  which  they  are  found,  with  tbe  conse- 
quent right  to  use  or  dispose  of  any  portion 
thereof,  when  that  can  be  done  without  suIk 
stantial  impairment  of  the  interest  of  tbe  pub- 
lic in  such  waters,  and  subject  to  tbe  para- 
mot'.nt  right  of  Congress  to  control  their 
navigation  so  far  as  may  be  necessary  for  tbe 
regulation  of  commerce.  146  U.  S.  887.  435 
-437,  405,  474  [36:  1018,  1036,  1037.  1047, 
1050 1. 

VIII.  Notwithstanding  the  dicta  contained 
in  some  of  the  opinions  of  this  court,  already 
quoted,  to  the  eCfect  that  Congress  has  no  pow- 
er to  grant  any  land  below  high  water  mark 
of  navigable  waters  in  a  territory  of  tbe  United 
Stales,  it  is  evident  that  this  is  not  strictly 
true 

Chief  Justice  Taney,  in  delivering  the  opin- 
ion already  cited,  after  the  subject  had  haexx 
much  considered  in  the  cases  from  Alabama, 
said:  "Undoubtedly  Congress  might  have 
granted  this  land  to  the  patentee  or  confirmed 
his  Spanish  grant,  before  Alabama  became  a 
state."  Goodtitle  v.  Kibbe,  50  U.  S.  9  How. 
471.  478  [13: 2'JO,  223].  In  the  cases  from  Cal- 
ifornia.  already  referred  to,  the  question 
whether  a  Mexican  grant,  confirmed  by  tbe 
United  States,  did  or  did  not  include  any  lands 
below  high  water  mark,  was  treated  as 
depending  on  the  terms  of  tbe  decree 
of  confirmation  by  a  court  of  the  United 
States  under  authority  of  Congress.  By  the 
application  of  that  test,  no  such  lands  were 
held  to  be  included  in  United  States  v.  Paeh^eo, 
09  U.  S.  2  Wall.  587  [17:  805]  and  some  such 
lands  were  held  to  be  included  in  Knight  v. 
United  Land  Asso.  142  U.  8.  161  [35:  974]. 
And  in  Packer  v.  Bird,  137  U.  S.  661,  672 
[34:819,  822],  Mr,  Justice  Field,  speaking  for 
the  court,  after  referring  to  the  rule,  as  stated 
in  8t.  Paul  A  P.  H.  Co,  v.  Schurmeier,  74  U. 
8.  7  Wall.  272,  288  [19:  74,  78],  above  quoted, 
that  Congress,  by  the  provisions  of  the  land 
laws,  intended  that  the  title  to  lands  bordering 
on  navigable  streams  should  itop  at  the  stream^ 
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said:  "The  same  role  applies  wben  fbe  surrey 
is  made  and  tbe  patent  is  issued  upon  a  coo- 
firmatioD  of  a  previously  existing  right  oreqiii- 
48]  ty  of  tbe  ^patentee  to  tbe  lands,  wbicb  in 
tbe  absence  of  sucb  ri^ts  or  equity  would  be- 
long absolutely  to ibe  United  Stntes,  unless  the 
claim  confirmed  in  terms  embraces  the  land 
under  the  waters  of  the  stream." 

Bv  Ibe  Const itutioQ,  as  is  now  well  settled, 
the  United  States,  having  rightfully  acquired 
the  territories,  and  being  tbe  only  government 
which  can  impose  laws  upon  them,  hnve  the 
entire  dominion  and  sovereignty,  national  and 
muiiiHpnl,  Federal  and  slate,  over  all  the  ttr- 
ritorities,  so  long  as  they  remain  in  a  territor- 
ial couoition.  American  Ins,  Co  v.  ft56  Bales 
of  Cotton,  26  C.  8. 1  Pet  511.  542  [7:  242.  255|; 
Bfnner  v.  Porter,  50  U.  8.  9  How.  235,  242 

tl3:  119,  122];  Cross  v.  Harrison:  57  U.  8.  16 
low.  164.  193|14:  889,  901]:  First  Nat.  Bank 
of  Brunsmck  v.  Tankton  County,  101  U.  8. 
120,  133  126: 1046,  1047];  Murphy  v.  Ramsey, 
114  U.  8.  15.  44  [29:  47.  57J;  Momon  Church 
▼.  United  States,  186  U.  8.  1.  42.  43  [34:  478, 
491];  McAUii^ter  v.  United  States,  141  U.  8. 
174, 18!  [35:  691,  695]. 

We  cannot  doubt,  therefore,  that  Congress 
has  the  power  to  make  grants  of  lands  t^low 
high  water  mark  of  navigable  waters  in  any 
territory  of  tbe  United  8tates,  whenever  it  be- 
comes necesFary  to  do  so  in  order  so  perform 
international  obligations,  or  to  effect  tbe  im- 
provement of  sucb  lands  for  the  promotion 
and  convenience  of  commerce  with  foreign  na- 
tions and  among  tbe  several  states,  or  to  carry 
out  other  public  purposes  appropriate  to  the 
objects  of  which  tbe  United  States  bold  the 
territory. 

IX.  But  Congress  has  never  undertaken  by 
general  laws  to  dispose  of  such  lands.  And 
tbe  reasons  are  not  far  to  seek. 

As  has  been  seen,  by  the  law  of  England, 
the  title  in  fee,  or  jus  priratvm,  of  tbe  Kinjr 
or  bis  grantee  was.  in  the  phrase  of  Lord  Hale. 
••  charged  with  and  subject  to  that  jus  pub- 
lieum  which  belongs  to  the  King's  subjects," 
or,  or  he  elsewhere  puts  it,  "is  clothed  and 
superinduced  with  a  jus  publicum,  wherein 
both  natives  and  foreigners  in  peace  with  this 
kingdom  are  interested  by  reason  of  common 
commerce,  trade  and  intercourse."  Hargrave's 
Law  Tracts,  86,  34.  In  the  words  of  Chief 
Justice  Taney,  "the  country"  discovered  and 
settled  by  Englishmen  '*was  held  by  the  King 
in  his  public  and  regal  character  as  the  rep- 
re  presentn  live  of  tbe  nation,  and  in  trust  for 
4!l|'them;"  and  the  title  and  the  dominion  of 
the  tide  waters  and  of  tbe  soil  under  them,  in 
each  colony,  passed  by  the  royal  charter  to  the 
gruutees  as  **a  trust  for  the  common  use  of  the 
new  community  about  to  be  established;" 
and.  upon  the  American  Revolution,  vested 
ab>olutely  in  tbe  people  of  each  state  **  for 
thiir  own  common  use,  subject  only  to  the 
rights  since  surrendered  by  the  Constitution 
to  the  general  government.  Martin  v.  Wad- 
deli,  41  U.  8.  16  Pet.  867,  409-411  [10:997, 
1012.  10131.  As  observed  by  Mr,  Justice 
Curtis,  "This  soil  is  held  by  the  state,  not 
only  subject  to,  but  in  some  sense  in  trust 
for,  the  enjoyment  of  certain  public  rights." 
Smith  v.  Maryland,  59  U.  S.  18  How.  71.  74 
[15:209.  270].  The  title  to  the  shore  and 
1*.2  l^  8. 


lands  under  tide  water,  said  Mr.  Justice  Brad- 
ley, "is  reLiorded.as  incidental  to  tbe  sover- 
eignty of  the  state — a  portion  of  the  rovnltic.« 
belonging  thereto,  and  held  in  trust  for  the 
public  purposes  of  navigation  and  flsherv." 
Hardin  v.  Jordan,  140  U.  8.  371,  381  [85:4\8, 
433).  And  the  territories  acquired  by  Con- 
gress, whether  by  deed  of  cession  from  the 
original  states,  or  by  treaty  with  a  foreign 
country,  are  held  with  the  object,  as  soon  as 
their  popultition  and  condition  justify  it,  of 
being  admitted  into  the  Union  as  states,  u|)oq 
an  equal  footing  with  tbe  original  states  1iq  all 
respects:  and  the  title  and  dominion  of  the 
tide  waters  and  the  lands  under  them  are  held 
by  tbe  United  States  for  the  benefit  of  the 
whole  people,  and,  as  this  court  has  often  said, 
in  cases  above  cited,  "in  trust  for  the  future 
states."  Pollard  v.  Hagan,  44  U.  8.  8  How. 
212.  221.  222  [11:565.  5701:  Weber  v.  State 
Harbf>r  Comrs.  85  U.  8.  18  Wall.  57,  65  [21: 
798,  801];  Knight  v.  United  Und  Asso.  143 
U.S.  161.  183  [35:974,981]. 

The  Congress  of  the  United  States,  in  dis- 
posing of  the  public  lands,  has  constantly 
acted  upon  the  theory  that  those  lands,  whether 
In  the  interior,  or  on  the  coast,  above  high 
water  mark,  may  be  taken  up  by  actual  occu- 
pants, in  order  to  encourage  the  settlement  of 
the  country;  but.  that  the  navigable  waters  and 
the  soils  under  them,  whether  within  or  above 
the  ebb  and  flow  of  tbe  tide,  shall  be  and  re- 
main public  highways;  and,  being  chiefly  valu- 
able for  the  public  purposes  of  commerce,  nav- 
iuation  and  fishery,  and  for  tbe  improvements 
necessary  to  secure  and  promote  those  purpos- 
es, ^shall  not  be  granted  away  during  the  |50 
period  of  territorial  government;  but,  unless  io 
case  of  some  international  duty  or  public  exi- 
gency, shall  be  held  by  the  United  States  io 
trust  for  the  future  states,  and  shall  vest  in  tbe 
several  states,  wben  organized  and  admitted 
into  the  Union,  with  all  the  powers  and  pre- 
rogatives appertaining  to  the  older  states  in 
regard  to  sucb  waters  and  soils  within  their 
respective  jurisdictions;  in  short,  shall  not  l)e 
disposed  of  piecemeal  to  individuals  as  pri- 
vate property,  but  shall  be  held  as  a  whole  for 
the  purpose  of  being  ultimately  administered 
and  dealt  with  for  the  public  benefit  by  the 
state,  after  it  shall  have  become  a  completely 
or^nized  communitv. 

X.  The  title  of  the  United  States  to  Oregon 
was  founded  upon  original  discovery  and  ac- 
tual settlement  by  citizens  of  tbe  United  States, 
authorized  or  approved  by  tbe  government  of 
the  United  States;  as  well  as  upon  tbe  cession 
of  the  Louisiana  territory  by  France  io  tbe 
treaty  of  1803,  and  tbe  renunciation  of  the 
claims  of  Spain  in  tbe  treaty  of  1819.  Amer- 
ican State  Papers,  6  Foreign  Relations,  666; 
Barrow's  History  of  Oregon,  chap.  22;  8  Stat, 
at  L.  202,  256.  While  the  right  to  Oregon  was 
in  contest  between  tbe  United  States  and  Great 
Britain,  the  citizens  of  the  one  and  the  sul>- 
jecis  of  the  other  were  permitted  to  occupy  it 
under  tbe  Conventions  of  1818  nnd  1827.  8 
Stat,  at  L.  249,  360.  Its  boundary  on  tbe 
north  was  defined  bv  the  treaty  with  Great 
Britain  of  June  15,  1846.  9  Stat,  at  L.  y69. 
So  far  as  the  title  of  tbe  United  States  was  de- 
rived from  Fnince  or  Spain,  it  stood  ns  in  other 
territories  acquired  by  treaty.     The  independ- 
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ent  title  based  on  dis?overy  and  seltloment  was 
equally  absolute.  Johnson  ▼.  Mcintosh,  21 
U.  8.  tt  Wheat.  543,  595  [5:681.  694);  Martin 
V.  Waddf'll.  41  U.  S.  IG  Pei.  367,  409  [10:  9w7, 
10121;  Jones  v.  United  States,  137  U.  S.  202, 
212  [34:691,  6951. 

By  the  Act  of  1848.  establishiuff  the  terrl 
tonal  government  of  Oregon,  '*  all  laws  here- 
tofore passed  in  said  territory,  making  grants 
oft  land,  or  otherwise  affecting  or  incum- 
bering the  title  to  lands,"  were  declared  to  be 
▼Did;  and  the  laws  of  the  United  States  were 
"extended  over  and  declared  to  be  in  force  in 
•aid  territory,  so  far  as  tb<'  same,  or  any  provi- 
sion thereof,  may  be  applicable."  Act  of  Au- 
5 1 1  gust  14.  1848.  chap.  *177.  §  14  (9  Stat,  at 
L.8^).  The  land  lawsadopted  by  the  provision- 
al irovernment  of  Oregon,  established  b^  the 
people  while  the  sovereignty  was  in  dispute 
between  the  United  States  and  Great  Britain, 
regulated  the  occupation  only.  The  settlers 
had  no  title  in  the  soil.  The  United  States,  on 
assuming  undisputed  dominion  over  the  ter- 
ritory, owned  ail  the  lands  therein;  and  Con- 
gress had  the  ri^bt  to  confine  its  bounties  to 
settlers  within  just  such  limits  as  it  chose. 
The  provisions  of  the  general  land  laws  of  the 
United  Slates  were  not  applicable  to  the  Ore- 
gon territory.  And  before  1^50  there  was  no 
statute  under  which  any  one  could  acquire  a 
legal  title  from  the  United  States  to  lauds  in 
Oregon.  LoimsdaU  v.  Parns/i,  62  U.  S.  21 
How.  290,  293  [16:80,  81] ;  Stark  v.  Starr,  73 
U.  S.  6  Wall.  402  [18:925];  Ihirenport  v.  iMmh, 
80  U.  S.  18  Wall.  418,  4^9,  4J^0  [20:  655.  058]; 
Lamb  v.  Datenjyort,  85  U.  S.  18  Wall.  307,  314 
[21:750,  761];  Stark  v.  Statr,  94  U.  8.  477. 
486  [24:276,  279);  Birneif  v.  Volph,  97  U.  S. 
652.654  [24:1063];  JlaU  v.  Rw^setl,  101  U.  S. 
508,  507.  508  [2".:  .^20,  831];  Missionary  Socidy 
of  M.  E,  Church  V.  DalUs,  107  U.  8.  336,  344 
f27: 545.  548J. 

The  first  Act  of  Congress  which  granted  to 
settlers  titles  in  such  lands  was  the  Oregon 
Donation  Act  of  September  27, 1850,  chap.  76. 
That  Act  required  the  lands  in  Oregon  to  be 
surveyed  as  in  the  Northwest  territory;  and  it 
made  grants  or  donations  of  land,  measured  by 
sections,  half  sections  and  quarter  sections,  to 
actual  settlers  and  occupants.  It  contains 
nothing  indicating  any  intention  on  the  part  of 
Congress  to  depart  from  its  settled  policy  of 
not  granting  to  individuals  lands  under  tide 
waters  or  naviirable  rivers.  9  Stat,  at  L.  496; 
Rev.  Stat.  $5^  2895,  2396.  2409. 

It  is  evident,  therefore,  that  a  donation  claim 
under  this  Act,  bounded  by  the  Columbia  river, 
where  the  tide  ebbs  and  flows,  did  not,  of  its 
own  force,  have  the  effect  of  passing  anv 
title  in  lands  below  high  water  mark.  Nor  Is 
any  such  effect  attributed  to  it  by  the  law  of 
the  state  of  Oregon. 

The  southern  part  of  the  territory  of  Oregon 
was  admitted  into  the  Union  as  the  state  of 
Oregon,  **on  an  equal  footing  with  the  other 
states  in  all  respects  whatever,"  by  the  Act  of 
February  14, 18*>9.  chap.  33;  and  the  Act  of  ad- 
mission provided  that  "the  said  state  of  Ore- 
gon  shall  have  concurrent  jurisdiction  on  the 
lolumbia  and  all  other  rivers  and  waters 
52]  bordering *on  the  said  state  of  Oregon,  so 
far  as  the  same  shall  form  a  common  bounda- 
ry  to  said  s\2At,  and  any  other  state  or  states 
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now  or  hereafter  to  be  formed  or  bounded  b 
the  same;  and  said  rivers  and  waters,  and  all 
the  navigable  waters  of  said  State,  shall  be 
common  highways  and  forever  free,  as  well 
to  tbc  inhaliitants  of  said  state  as  to  all  other 
citizens  of  the  United  States."  11  Stat,  at  L. 
•383. 

The  settlers  of  Oregon,  like  tbe  colonists  of 
tbe  Atlantic  states,  coming  from  a  country  in 
which  the  common  law  prevailed  to  one  that 
Lad  no  organized  government,  took  with  them, 
as  their  birthright,  the  princioles  of  the  com- 
mon law,  so  far  as  suited  to  their  condition  iu 
their  new  home.  The  jurisprudence  of  Ore- 
gon, therefore,  is  based  on  the  common  law. 
Viin  Ness  v.  Pacard,  27  U.  S.  2  Pel.  137,  144. 
7:  874,  377;  Norris  v.  Harris,  15  Cal.  220, 252; 
Cressey  v.  Tatom,  9  Or.  541;  Lamb  v.  Starr, 
Deady,  850,  858. 

By  the  law  of  the  state  of  Oregon,  as  declared 
and  established  by  the  decisions  of  its  supreme 
court,  the  owner  of  upland  bounding  on  navi- 
irnble  water  has  no  title  in  the  adjoining  lands 
below  high  water  mark,  and  no  right  to  build 
wharves  thereon,  except  as  expressly  permitted 
by  statutes  of  the  state;  but  the  state  has  the 
title  in  those  lands,  and,  unless  they  have  been 
so  built  upon  with  its  permission,  the  right  to 
sell  and  convey  them  to  any  one,  free  of  any 
ripht  in  the  proprietor  of  the  upland,  and  sub- 
ject only  to  the  paramount  right  of  navigation 
inherent  in  the  public.  Ilinman  v.  Warren,  6 
Or.  408:  Parker  v.  Taylor,  7  Or.  435;  Parker  v. 
Rogers,  8  Or.  183;  Shirely  v.  Parker,  9  Or.  500; 
McCann  v.  Oregon  R.  dt  Nar,  Co.  13  Or.  455; 
Bowlhy  V.  Shirely,  22  Or.  410.  See  also  Sliively 
V.  Welcfi,  10  Sawy.  136,  140,  141. 

In  the  case  at  bar,  the  lands  in  contro- 
versy are  below  high  water  mark  of  the  Col 
umbia  rivf  r  where  the  tide  ebbs  and  flows;  and 
the  pliintilT  in  error  claims  them  by  a  deed 
from  John  M.  Shively,  who,  while  Oregon 
was  a  territory,  obtained  from  the  United 
States  a  donation  claim,  bounded  by  the  Col- 
umbia river,  at  the  place  in  question. 

The  defendants  in  error  claim  title  to  the 
lands  in  controversy  by  deeds  executed  in  be- 
half of  the  stale  of  Oregon,  bv  *a  board  of  [53 
coram isfioners,  pursuant  to  a  statute  of  the 
state  of  1872,  as  amended  by  a  statute  of  1874, 
which  recited  that  the  annual  encroachments 
of  the  sea  upon  the  land,  washing  away  the 
shores  and  shoaling  harbors,  could  be  pre- 
vented only  at  great  expense  by  occupying  and 
placing  improvements  upon  the  tide  and  over- 
flowed lands  belonging  to  the  stale,  and  that 
it  was  desirable  to  offer  facilities  and  en- 
couragement to  the  owners  of  the  soil  abutting 
on  such  harl>ors  to  make  such  improvements; 
and  therefore  enacted  that  the  owner  of  any 
land  abutting  or  fronting  upon,  or  bounded  by 
the  shore  of  any  tide  waters,  should  have  the 
riffht  to  purchase  the  lands  belonging  to  the 
state  in  front  thereof;  and  that,  if  he  should 
not  do  so  within  three  years  from  the  dale  of 
the  Act.  they  should  be  open  to  purchase  by 
any  other  person  who  was  a  citizen  and  resi- 
dent of  Oregon,  after  giving  notice  and  op- 
portunity to  the  owner  of  the  adjoining  op- 
land  to  purchase;  and  make  provisions  for 
securing  to  persons  who  had  actually  made 
improvements  upon  tide  lands  a  priority  of 
right  so  to  purchase  them. 

1  -»2  r .  s. 


1803. 


8m  V  ELY  y.  BOWLBY. 
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Neftlier  the  plaintiff  in  error  nor  his  grantor 
appears  to  have  ever  built  a  wharf  or  made 
aDV  other  improvement  upon  the  lands  in  con- 
troversy, or  to  have  applied  to  ilie  state  to 
purchase  them.  But  the  defendants  in  error, 
after  their  purchase  from  the  state,  built  and 
maintained  a  wharf  upoD  the  part  of  tbe«e 
lands  nearest  1  he  channel,  which  extended  sev- 
eral hundred  feet  into  the  Columbia  river,  and 
at  which  ocean  and  river  craft  were  want  to 
receive  and  discjiarge  freight. 

The  tbeory  and  effect  of  the  statutes  were 
■tated  by  the  supreme  court  of  the  state,  in 
this  case,  as  follows:  "  Upon  the  admission 
ol  the  state  into  the  Union,  the  tide  lands  be- 
came the  property  of  the  state,  and  subject  to 
Hs  jurisdiction  and  disposal.  In  pursuance  of 
this  power,  the  state  provided  for  the  sale  and 
disposal  of  its  tide  lands  bv  the  act  of  1872  and 
the  amendments  of  1874  and  1876.  Laws 
1872,  p.  129;  Laws  1874,  p.  77;  Laws  1876,  p. 
70.  By  virtue  of  these  acts,  the  owner  or 
owners  of  any  land  abutting  or  fronting  upon 
or  bounded  by  tbe  shore  of  the  Pacilic  Ocean, 
or  of  any  bay,  harbor  or  inlet  of  the  same,  ami 
rivers  and  their  bays  in  which  the  tide  ebbs 
C 1  ]*and  flows  within  this  slate,  were  given  the 
right  to  purchase  all  the  tide  lands  belonging 
to  the  stale,  in  front  of  the  lands  so  owned, 
within  a  certain  time  and  upon  conditions  pre- 
scribed; and  providing  further  that  in  case 
such  owner  or  owners  did  not  apply  for  the 
purchase  of  such  tide  lands,  or,  havinij;  ap- 
plied, failed  to  prosecute  the  same  as  provided 
oy  law,  then  that  such  tide  lands  shall  bo  open 
to  purchase  by  any  other  person  who  is  a  resi- 
dent and  citizen  of  the  state  of  Oregon;  but  in 
consideration  of  the  fact  that  prior  to  1872,  as 
It  would  seem,  these  lands  had  been  dealt  with 
as  private  property,  and  sometimes  improved 
by  expensive  structures,  the  acts  further  pro- 
vided, in  such  cases,  lliat  where  the  bank  own- 
ers had  actually  sold  tbe  tide  lands,  then  the 
purchaser  of  the  tide  lands  from  the  bank 
owner,  or  a  previous  bank  owner,  should  have 
the  right  to  purchase  from  the  state.  These 
statutes  are  based  on  tbe  idea  that  the  state  is 
the  owner  of  the  tide  lands,  and  has  the  ri^ht 
to  dispose  of  them;  that  there  are  no  rights  of 
upland  ownership  to  interfere  with  this  power 
to  dispose  of  them  and  convey  private  inter- 
ests therein,  except  such  as  the  state  saw  fit  to 
^ve  the  adjacent  owners,  and.  to  acknowledge 
in  them  and  their  grantees  when  they  had 
dealt  with  such  tide  lands  as  private  property, 
subject,  of  course,  to  the  paramount  right  of 
navigMtion  secured  to  the  public.  These 
statutes  have  been  largely  acted  upon,  and 
innny  titles  acquired  under  them  to  tide  Innds. 
Id  the  various  questions  relating  to  tide  lands 
which  have  come  before  the  judiciary,  the  val- 
idity of  these  statutes  has  l)een  recognized  and 
taken  for  granted,  though  not  directly  passed 
upon."    22  Or.  415,  416. 

The  substance  and  scope  of  the  earlier  stat 
Bte  of  Oregon  of  October  14,  18G2  (Gen.  Laws 
of  1862,  p.  96;  Hill's  Code  of  Oregon,  g§  42'i7, 
4228)  which   is  copied  in  the   margin,*  wen* 


*stated  by  that  court  as  follows:  "It  is  [55 
true,  the  legiylai lire  of  this  state  had  made  pro- 
vision by  which  the  upland  owner  within  the 
corporate  limits  of  any  incorporated  town 
might  build  wharves,  prior  to  the  acts  of  1873 
and  1874.  svpra;  but  within  the  purview  of 
our  adjudications  it  would,  as  a  matter  of 
power,  nave  been  equally  conipetent  to  have 
given  this  privilege  to  others.  But  this  act  is 
not  a  grant.  It  simply  authorizes  upland 
owners  on  navigable  rivers  within  the  corpor- 
ate limits  of  any  incorporated  town  to  con- 
struct wharves  in  front  of  their  land.  It  does 
not  vest  any  right  until  exercised.  It  is  a 
license,  revocable  at  the  pleasure  of  the  legis- 
lature until  acted  upon  or  availed  of.  Shively 
did  not  avail  himself  of  the  license,  nor  isthere 
any  pretense  to  that  effect.  The  plaintiffs  have 
built  a  wharf  upon  and  in  front  of  their  tide 
land.  If  the  act  is  as  applicable  to  the  tide 
lands  as  uplands  on  navigable  waters,  they 
have  exercised  the  rijht."    22  Or.  420,  421. 

Upon  a  review  of  its  prior  decisions,  the 
court  was  of  opinion  that  by  the  law  of 
Oreiron.  in  accordance  with  the  law  as  formcr- 
Iv  held  in  New  York  in  Oouldv,  Hudson  liiver 
ti.  Co.  6  N.  Y.  522;  with  the  law  of  New  Jer 
sey  as  declared  in  Stevens  v.  PttUrgon  <&  N,  R, 
Co.  34  N.  J.  L.  532,  3  Am.  Rep.  269,  and  rec 
ognized  in  Tlohoken  v.  Pennai/lmnia  R.  Co.  124 
U.  S.  ^'*(S  [31 :543];  and  with  the  law  of  the  state 
of  *Wnshin<Tton.  on  the  other  side  of  the  [50 
Columbia  river,  as  declared  in  Etsenbacn  v. 
Uatfiild,  12  L.  U.  A.  632,  2  Wash.  230;  and  up 
on  the  principles  affirmed  in  decisions  of  this 
court,  above  cited,  and  especially  in  Hardin  v. 
Jordan,  140  U.  S.  371,  883  [35:428,  433];  the  au- 
thority  conferred  by  the  statutes  of  Oregon  up- 
on upland  owners  ou  navigable  rivers  to  con- 
stnict  wharves  in  front  of  their  land  did  not 
vest  any  riirht  until  exercised,  but  whs  a  mere 
license  revocable  at  the  pleasure  of  the  legisla- 
ture until  acted  upon;  and  that  the  state  had 
the  right  to  dispose  of  its  tide  lands  free  from 
any  easement  of  the  upland  owner. 

The  court  thus  stated  its  final  conclusion: 
*'From  all  this  it  appears  that  when  the  state 
of  Oregon  was  admitted  into  the  Union,  the 
tide  lands  l)ocame  its  property  and  subject  to 
its  jurisdiction  and  disposal;  that  in  toe  ab- 
sence of  legislation  or  usage,  the  common  law 
rule  would  govern  the  rights  of  the  uplami  pro- 
prietor, and  by  that  law  the  title  to  them  is  in 
the  state;  that  the  state  has  the  right  to  dispose 
of  them  in  such  manner  as  she  might  deem 
proper,  as  is  frequently  done  in  various  ways, 
and  whereby  sometimes  large  areas  are  re- 
claimed and  occupied  by  cities,  and  are  put  to 
public  and  private  uses,  state  control  and  own- 
ership therein  being  supreme,  subject  only  to 
the  paramount  ri;^^t  of  navigation  and  com- 
merce. The  whole  question  is  for  the  state  to 
determine  for  itself;  it  can  say  to  what  extent 
it  will  preserve  its  rights  of  ownership  iu  them, 
or  confer  them  on  others.  Our  slate  has  done 
that  by  the  legislation  already  referred  to,  and 
our  courts  have  declared  its  absolute  property 
in  and  dominion  over  the   tide  lnnd<»,  nnd  its 


•  An  act  to  authorize  the  owners  or  laml  lying  | 
upon  a  navfjrable  stream  or  other  like  water  to  i 
buttd  wharves  intoguch  stream  or  other  water,  be- 
yond tbe  line  of  low  water  mark.  I 

Be  it  enacted  by  tbe  Legislative  Assembly  of  the  i 
•tare  of  Oreffoo,  as  follows:  i 

152  U.  8. 


ISec.  1.  Tue  owner  ot  any  lutiU  ni  uns  »iuic  iv  ug 
upon  any  navigable  stream  or  oilier  like  water, 
and  witbm  tlie  corporate  limits  of  any  incorpor- 
atert  town  therein,  is  hereby  authorize  1  to  con- 
struct a  wliurf  or  wharves  upon  tbe  Haroe,  and 
extend  such  wuarf  or  wharves  latA  %\iOii  «kVK,>xv«tfi 
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riffbt  to  dispose  of  Its  iHle  in  such  manner  as  it 
might  deem  best,  unaffected  by  any  '  le^al  ob- 
lifratioD  to  recognize  the  rights  of  either  the 
riparian  owners,  or  those  who  had  occupied 
such  tide  lands/  other  tban  it  chose  to  resign 
to  them,  subject  only  to  the  paramount  right 
of  navigation  and  the  uses  of  commerce. 
From  these  considerations  it  results,  if  we  are 
to  be  bound  by  the  previous  adjudications  of 
this  court  which  have  become  a  rule  of  prop- 
erty, and  upon  the  faith  of  wliich  important 
rights  and  titles  have  become  vested,  and  large 
expenditures  have  been  made  and  incurred, 
that  tbe  defendants  have  no  rights  or  interests 
57]in  tbe  lands  in  question.  *Upon  this  point 
Ihere  is  no  diversity  of  judgment  among  u?. 
We  all  think  that  tbe  law  as  adjudicated  ought 
not  to  be  disturbed,  independent  of  other  rea- 
sons and  authorities  suggested  in  its  support." 
23  Or.  427. 

By  the  iaw  of  the  state  of  Oregon,  therefore, 
as  enacted  by  its  legislature  and  declared  by  its 
highest  court,  the  title  in  the  lands  in  contro- 
versy is  in  the  defendants  in  error:  and,  up^m 
tbe  principles  recognized  and  affirmed  by  a  uni- 
form series  of  recent  decisions  of  this  court, 
above  referred  to,  the  law  of  Oregon  governs 
tbe  case. 

The  conclusions  from  the  considerations  and 
authorities  above  stated  may  be  summed  as  fol- 
lows: 

Lands  under  tide  waters  are  incapable  of  cul- 
tivation or  improvement  in  the  manner  of 
lands  above  high  water  mark.  Tliey  are  of 
great  value  to  the  public  for  tbe  purposes  of 
commerce,  navigation  and  fishery.    Tlieirim- 

Erovement  by  individuals,  when  permitted,  is 
iddental  or  subordinate  to  tbe  public  use  and 
right.  Therefore  the  title  and  tbe  control  of 
them  are  vested  in  the  sovereign  for  the  l)euefit 
of  the  whole  people. 

At  common  law,  the  title  and  the  dominion 
Id  lands  flowed  by  the  tide  were  in  the  king 
for  the  benefit  of  tbe  nation.  Upon  the  settle- 
ment of  the  colonies,  like  rights  passed  to  the 
grantees  in  the  royal  charters,  in  trust  for  the 
communities  to  be  established.  Upon  the 
American  Revolution,  these  rights,  charged 
with  a  like  trust,  were  vested  in  the  oriiriual 
stales,  within  their  respective  borders,  subject 
to  the  rights  surrendered  by  tbe  Constitution 
to  the  United  States. 

Upon  the  acquisition  of  a  territory  by  the 
United  States,  whether  by  cession  from  one  of 
the  states,  or  by  treaty  with  a  foreign  country, 
or  by  discovery  and  settlement,  the  same  title 

or  other  like  water,  t)eyond  low  water  mark,  so 
ftiras  may  be  necessary  and  convenient  for  the  use 
and  aocomiDodHtlOD  of  any  ships  or  other  boats  or 
vessels  that  may  or  can  navigate  such  stream  or 
other  like  water. 

Sec.  2.  The  corporate  authorities  of  tbe  town, 
wherein  such  wharf  or  wbaves  is  proposed  to  t)e 
constructed,  shali  have  power  to  regulate  tbe  ejcer- 
oise  of  the  privilege  or  franchise  herein  granted; 
and  upon  tbe  application  of  person  entitled  to  and 
desiring  to  construct  such  wharf  or  wharves,  such 
corporate  authorities  shall  by  ordinance,  or  other 
Uke  mode,  pre8crit)e  tbe  mode  and  extent  to  which 
tbe  same  may  be  exercised  l>eyond  tbe  line  of  low 
water  mark,  so  that  such  wharf  or  wharves  shall 
not  be  constructed  any  farther  into  suob  stream  or 
other  water  t)eyood  such  low  water  line  tban  may 
Im  necessary  and  con%-enient  for  tbe  purpose  of  ex- 
preased  in  the  first  section  of  this  act,  and  so  that 
the  same  wilJ  not  unnecessarily  interfere  with  the 
AtKj^tion  of  such  stream  or  other  like  water. 


and  dominion  passed  to  the  United  States,  for 
the  l)enrfit  of  the  wiiole  people,  and  in  trust 
for  the  several  states  to  be  ultimately  created 
out  of  the  territory. 

The  new  states  admitted  into  the  Union  since 
the  adoption  of  tbe  Constitution  have  the  same 
rights  as  the  original  states  iu  the  tide  waters, 
and  in  the  lands  under  them,  within  their  re- 
spective jurisdictions.  The  title  and  rights  of 
riparian  or  ^littoral  proprietors  in  the  soil  |«5H 
below  high  water  mark,  therefore,  are  governed 
by  the  laws  of  the  seveial  slates,  subject  to  the 
rights  granted  to  the  United  States  by  the  Con- 
stitution. 

The  United  States,  while  they  bold  the  coim- 
trv  as  a  territory,  having. -dl  the  powers  both  of 
national  and  of  municipal  government,  may 
grant,  for  appropriate  purposes,  titles  orriglits 
in  the  soil  Iwlow  liiLh  water  maik  of  tide  -aji- 
ters.  But  they  have  never  done  so  by  goiuTal 
laws;  and,  unless  in  some  case  of  internal innal 
dut^  or  public  exigency,  have  acted  up«'U  the 
policy,  as  most  in  accordance  with  the  interest 
of  the  people  and  with  the  object  for  which  the 
territories  were  acquired,  of  leaving  the  admin- 
istration and  disposition  of  the  soveieign  rights 
in  navigable  waters,  and  in  the  soil  under 
them,  to  the  control  of  the  states,  respectively, 
when  organized  and  adinittcd  into  the  Union. 

Grants  by  Congress  of  portions  of  tbe  public 
lands  within  a  territory  to  settlers  thereon, 
though  bordering  on  or  boundetl  by  navigable 
waters,  convey,  of  their  own  force,  no  title  or 
right  below  high  water  mark,  and  do  not  im- 
pair the  title  and  dominion  of  the  future  state 
when  created;  but  leave  the  question  of  the  use 
of  the  shores  by  the  owners  of  uplands  to  the 
sovereign  control  of  each  slate,  subject  only  to 
the  rights  vested  by  the  Constitution  in  the 
United  States. 

The  donation  land  claim,  bounded  by  the 
Columbia  river,  upon  which  the  plaintiiT  in 
error  relies,  includes  no  title  or  right  in  tbe 
land  below  high  water  mark;  and  the  statutes 
of  Orecon;  under  which  the  defendants  in  er- 
ror hold,  are  a  constitutional  and  legal  exercise 
by  the  state  of  Oregon  of  its  dominion  over 
the  lands  under  navigable  waters. 

Judgment  affirmed. 
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f. 

THE  NORTHERN  PACIFIC  RAILROAD 

COMPANY. 

(See  S.  C.  Reporter's  ed.  6(MKL) 

Power  of  Congress  over  tide  watere^harhor  Una 
in  navigable  ioatere^not  restrained  by  in- 
junction, 

1.  Congress  has  tbe  power.  In  cbarterintr  a  corpo- 
ration to  construct  and  maintain  a  railroad,  to 
grant  to  tbe  corporation  such  titie  or  rif^bts  in 
lands  below  biffb  water  mark  of  tide  waters  of  a 
territory  as  may  b*i  necessary  or  convenient  tor 

Note.— .4a  to  navigahle  waten;  what  arc^  in  UniU 
ed  Stales:  streams  and  itUand  loaters  aa  hiohwnuSm 
see  note  to  United  States  v.  Tbe  Montello,  23:  SQL 

Astonuinance^whenUijunctUms  a^a'tixt,  wiU  he 
granted,  see  note  to  Irwin  v.  Dixion,  13:  25. 

io2  r.  H. 
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the  biifldlncr.  mafntpnnnce,  uk  and  enjoyment  of 
tuch  Frnictiii-os  as  may  be  required  for  commerce 
and  transportation  ou  the  niilroad  and  by  8ea, 
and  for  trauMl erring:  groods  and  pnsscngers  be- 
tween the  railroad  and  sou  froinjir  vessels. 

t.  A  state  may,  by  Its  lepriplHture,  or  tbrouflrh  a 
board  of  harbor  com  mia**ioners,  establish,  for  ihe 
protection  and  bencHt  of  commerce  and  naviga- 
tion, harbor  bnes  in  navigable  waters,  not  incon- 
sistent with  any  leffisletion  of  Conurress,  limit ing 
the  building  of  wharves  and  other  structures 
up<m  lands  not  already  built  upon. 

8.  The  c>stabli9hment  of  (rcncml  luirbor  lines,  of 
it?c'ir,  takesor  injures  no  one's  property,  and  oan- 
not.  consistently  witli  the  interests  of  the  public, 
or  with  the  principles  of  equity,  be  rcsuained  by 
injunction. 

[No.  837.] 

Artjued  Jan,  16, 17,  1893.    Decided  March  3, 

1894. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  I  he  United  States  for  the  District  of 
Washinifioii,  in  favor  of  the  Norlhoru  Pacific 
Railroiid  Company,  plaiutifT,  a^^inst  Prosser 
aoil  others,  const ituiin;^  the  Board  of  Harbor 
Line  Commissi' ^ners,  ot  the  state  of  Wa^ihini;- 
ton,  €t  al.,  defendants,  enjoinin<r  defendants 
frotii  establishing  hnrbor  lines,  etc.,  in  the 
harbor  of  Tacouia  over  the  plaiutiff's  wharves 
and  lands,  etc.     liecersed,  and  suit  dismuscd. 

Statement  by  Mr.  Jvnti^c  Gray: 

This  was  a  bill  in  ecpiity,  tiled  December 
29,  1891.  and  amended  May  27,  1892.  in  the 
Circtiit  Court  of  the  United  Slates  for  the  Dis- 
trict of  Washington,  by  the  Northern  Pacific 
Railroad  Company,  a  corporation  created  and 
existing  under  the  laws  of  the  United  States, 
for  an  injunction  to  prevent  Prosser  and  four 
other  persons,  constituting  the  board  of  har- 
l>or  line  commissioners  or  the  state  of  Wash - 
inston,  from  establishing  harbor  lines  and  lines 
of  water  ways  in  front  of  the  city  and  in  the 
haibor  of  Tacoma,  over  the  phiinlifT's  wharves 
and  lands;  and  to  prevent  the  secretary  of  state 
of  the  state  and  the  clerk  of  the  city  from  re- 
ceiving or  filing  a  plat  of  such  lines  made  by 
the  commissioners,  covering  lands  included  in 
a  strip  two  hundred  feet  wide  on  cither  side  of 
the  plaiDlifF's  railroad. 

On  the  day  of  the  tiling  of  the  amended  bill, 
a  general  demurrer  was  filed  by  the  defendants, 
and  overruled  by  the  court;  and,  thcdefetidants 
standing  upon  their  demurrer  and  declining  to 
answer  further,  a  final  decree  was  entered  for 
the  plaintiff,  as  praved  for  in  the  bill;  and  the 
defendants  appealed  to  this  court. 

By  the  Act  of  Congress  of  Julv  2,  1864,  chap. 
217,  entitled  "An  Act  Granting  Lands  to  Aid  in 
the  Construction  of  a  Ilailroad  and  Telegraph 
Line  from  Lake  Superior  to  Pugel's  Sound 
60]  on  the  *Pacific  Coast  by  the  Northern 
Route,"  the  Northern  Pacific  Rnilmad  Com- 
pany was  incorporated,  and  authorized  to  con- 
struct and  maintain  a  railroad,  •'beiiinning  at 
a  point  on  Lake  Superior,  in  the  state  of  Min- 
oesota  or  Wisconsin,  llieocc  westerly  by  the 
most  eligible  railroad  route  as  shall  be  defer 
mined  by  said  company,  within  the  icrriiory 
of  the  United  Slates,  on  a  line  north  of  the 
forty  fifth  degree  of  latiitidc,  to  some  point  on 
Puget's  Sound;"  and  for  the  purpose  of  aiding 
In  the  construction  of  the  railroad,  and   of  a 
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telegraph  line,  to  the  Pacific  coast,  there  wa- 
granted  to  the  company  ''the  right  of  way 
through  the  public  lauds"  to  the  extent  of  two 
hundred  feet  in  width  on  either  side  of  the  rail- 
road, as  well  ns  every  alternate  section  of  tli*- 
public  lands  on  either  .side  of  the  line;  and  it 
was  aulliorized  to  take  lands  within  the  t\v«» 
hundred  feet,  "and  also  any  lands  or  premiM- 
that  maybe  nccossaryand  proper  for  turnouts 
standing  places  for  cars,  depots,  station  houses 
or  any  other  strucliues  required  in  the  cod 
struetion  and  working  of  «aid  road;"  and  i» 
was  i)rovidcd  that  the  railroad  should  **be  a 
post  route  and  a  military  road,  subject  to  the 
use  of  the  Ututed  Stales,  for  postal,  military, 
naval  and  all  other  govt  rnment  Kervlce,  and 
also  subject  to  such  regulations  as  Congn  s 
may  impose,  reslrictiiiir  the  charges  lor  j»ueii 
government  transportation;"  that  the  ac<  epi 
ance  of  the  terms  and  conditions  of  the  act 
should  Ik?  siiinilie«l  by  the  company  in  writing 
to  the  Presalent  of  the  Unitea  Slates  within 
two  years  after  its  pass-ige;  and  that,  "the 
better  to  accomplish  the  object  of  this  Act, 
natnely,  to  promote  the  public  interest  and 
welfare  by  the  construction  of  said  railroul 
and  telegraph  line,  and  keepinir  the  same  iu 
working  order,  and  to  secure  to  the  govern 
mcnt  at  all  times,  but  particularly  in  time  of 
war,  the  use  and  benefits  of  ihe  same  for  postal, 
military  and  other  pur|K»ses,"  Congress  might, 
at  any  time,  having  due  rcgsird  to  the  righ;s  of 
the  company,  add  to,  alter,  amend  or  repeal 
this  Act.     iS  Stat,  at  L.  365. 

The  bill  alleged  that  tifter  the  passage  of  the 
Act,  and  l^efore  March  9,  1866,  the  company 
determined  upon  and  selected  the  general  line 
of  its  maiu  road  from  Lake  Superior  to  Puget 
♦Sound:  that  on  March  9, 1805,  iididy  sig  [01 
nitied  to  the  President  of  the  United  Stales  its 
acceptance  of  the  Act,  and  therewith  presented 
and  filed  with  the  Secretary  of  the  Interior  a 
map  showing  the  general  route  of  its  main 
line;  that  the  general  route  so  scU^cted  and 
designated  was  by  way  of  the  Columbia  river 
to  Puget  Sound  and  north  of  the  forty  fifth 
degree  of  latitude,  and  was  "the  most  eligible 
railroad  route  for  ihe  main  line  of  said  railroad 
and  telegraph  line  from  Lake  Superior  to 
Puget  Sound,  and  was  at  the  time  aforesai<i 
selected  and  determined  upou  as  j^uch;"  ami 
that  many  years  before  November  11,  1880. 
and  while  the  state  of  Washington  was  still  a 
territory,  the  plaintiff  constructed  and  fully 
completed,  and  had  since  continuously  main 
tained,  its  railroad  from  the  city  of  Portland, 
in  the  state  of  Oregon,  to  the  city  of  Tacoma, 
in  the  slate  of  Wasldngton. 

The  bill   alloccd  that  the  main  line  of  the 
plaintiff's  railroad,  as  so  constructed  and  main- 
tained, extemled  to  the  eastern  boundary  of  th- 
Tacoma  Mill  Company's  properly  al  a  poin; 
upon  Comin'Micement  Bay,  an  arm  oriiidcnta 
tion  of  Admiralty  Inlet,  near  its  junction  wiiJ» 
Puget  Sound.     The  bill,  with  a  map  annexe.l 
to  it.  showed  that  the  railroad  was  laifl  out  for 
about  two  miles  along  the  edge  of  tlie  harbor 
and   in  front  of  the  city  of  Tacoma  from  a 
point  opposite  Fifteenth  sirc^ct  to  the  termiuu 
lion  aforesaid,  and  that  the  greater  part  of  the 
space  two  hundred  feet  in  wi<llh  on  cither  side 
of  the  railroad,  througli(»ut  these   two   miles, 
was   below   high    water  mark.     And  the  h\\\ 
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alleged  that  the  whole  of  that  apace  hetween 
those  poiDi  was.  at  the  time  of  the  passage  of 
the  Act  of  1864,"  a  part  of  the  public  domain, 
fubject  to  DO  rights  save  those  of  the  United 
States;  and  those  at  that  date  granted  to  this 
plMintifT  by  said  Act  of  CoDgress." 

The  bill  further  alleged  that  the  plaintiff  was 
the  owner  of  the  lands  next  the  inner  boundary 
of  the  right  of  way  aforesaid;  **  that  the  plaint- 
iff is  also  the  owner  of  the  littoral  and  riparian 
rights,  rights  of  acce8.<)  to  deep  water,  and  pref- 
erence rights  of  purchase  of  the  tide  lands  per- 
taining or  belonging  to  the  said  lands;  that  said 
right  of  way  and  said  lands  are  chiefly  valuable 
IS2£]for  Iheur  right  of  access  to  deep*water  and 
the  right  lo  construct  landings  and  warehouses 
upon  the  same  northward  and  westward  to  the 
navigable  waters  of  Commencement  Bay;  that 
many  years  prior  to  November  11,  18b9,  the 
plaintili  constructed  and  built  upon  the  lands 
iDcluded  within  said  right  of  way,  and  west- 
ward and  norihwHrd  thereof  Into  deep  water 
and  the  navigable  water  of  the  snid 
CommeocemcDt  Bay,  wharves,  upon  which 
are  constructed,  in  addition  to  the  tracks, 
twitches,  turnouts,  side  tracks,  spur  tracks, 
station  buildings  and  freight  houses,  and 
the  other  terminal  facilities  of  its  railroad; 
Also  warehouses  for  the  accommodation    of 

fenenil  commerce  and  shipping  by  water,  coal 
unkcrs  for  the  accommodullon  of  loading  coal 
into  ships  and  to  facilitate  the  shipment  there- 
of by  water,  wheat  warehouses  and  giain  ele- 
▼atorsfor  the  accommodation  of  the  loading  of 
ships  with  wheat  and  other  jicmin,  and  lo  facili- 
tate the  shipment  thereof  by  water,  all  of 
which  were  constructed  for  the  accommoda- 
tion of  commerce  and  for  the  loading  of  ships 
and  to  facilitate  navigation  and  all  classes  of 
shipment  by  water;  and  ever  since  has  con- 
tinuously maintained  and  does  now  maintain 
and  use  the  same  for  the  benefit  of  trade,  com- 
merce and  navijfation;  that  the  land  hereinbe- 
fore described  is  situated  between  said  plaint- 
iff's right  of  way  and  the  platted  portion  of 
the  city  of  Tacoma,  and  consists  of  a  high, 
steep,  abrupt  bluff,  over  or  across  which  a 
railroad  con  hi  not  be  properly  or  safely  built; 
that  a  railroad  built  over  or  across  the  same 
would  not  be  practicable  to  operate  so  as  to 
reach  out  and  connect  with  the  shipping  by 
water  on  Commencement  Bay;  that  the  s|)ace 
included  within  the  right  cf  way  limits  desig- 
nated upon  the  map  hereto  attached  is  the  only 
space  between  the  said  bluff  and  the  waters  of 
Commencement  Bay  upon  which  the  tracks, 
station  buildings,  and  terminal  facilities  of  said 
plaintiff's  railroad  could  be  located,  and  the 
only  space  within  the  city  of  Tacoma  where 
said  plaintiff  could  establish  such  facilities  as 
are  necessary  to  make  possible  and  facilitate 
transshipment  from  rail  to  vessel  and  from 
vessel  to  rail;  that  the  general  warehouses,  coal 
bunkers,  and  wheat  and  grain  wareliouses 
08]  built  and  constructed  along  said  *harbor 
front  upon  and  extending  outward  from  said 
right  of  way  and  said  abutting  lands  are  also 
necessary  adjuncts  to  the  proper  operating  of 
•aid  railroad  and  necessary  to  aid  in  and  facili- 
tate the  said  transshipment  from  rail  to  vessel 
and  from  vessel  to  rail;"  and  that  a  pointoppo- 
•lle  South  Second  street  (about  half  way  along 
the  aforesaid  two  miles)  was  the  first  point  ou  i 
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Commencement  Bay,  In  the  harbor  front  of  the 
city  of  Tacoma,  reached  by  the  plaintiff's  lino 
of  railroad,  going  westward  towards  the  waters 
of  Puget  Sound,  *'  where  water  can  be  found 
of  sufficient  depth  to  accommodate  the  navi* 
gation  of  deep  water  vessels;  and  that  all  of  the 
space  includ^  vrithin  said  right  of  way  of  the 
plaintiff  between  said  point  and  the  point  of 
termination  of  said  plaintifTs  line  is  required 
for  the  accommodation  of  the  terminal  facili- 
ties necessary  In  the  use  and  operation  of 
plaintiff's  said  railroad." 

The  bill  then  alleged  that  the  plaintiff's 
wharves,  buildings  and  other  facilities  had 
been  constructed  at  an  expense  of  several  mil- 
lions of  dollars;  and  were  indispensable  to  the 
performance  of  the  duties  imposed  upon  the 
plaintiff  by  its  charter;  that  for  the  public 
welfare  and  for  the  benefit  of  commerce  and 
navifj^tion  it  was  necessary  that  they  should 
be  constructed  and  maintained  upon  and  alonff 
said  water  front,  and  be  used  by  the  plaintiff 
in  connection  with  its  railroad;  and  that, 
though  in  large  pai-t  below  high  water  mark, 
they  were  not  obstructions,  but  were  aids,  lo 
commerce  and  navigation. 

The  bill  further  alleged  that  the  harbor  line 
commissioners,  pretending  to  act  under  author- 
ity of  the  statutes  of  the  state,  of  March  28. 
1890  (1  Hill's  Laws  of  the  State  of  Washing- 
ton,  title  28,  chaps.  1,  8)  were  about  to  take 
final  action  in  the  location  and  establishment 
of  the  harbor  lines  and  lines  of  water  ways 
within  the  city  of  Tacoma,  in  such  a  way  as  to 
include  within  those  lines  a  part  or  the  whole 
of  the  plaintiff's  right  of  way.  wharves,  ware- 
houses and  other  improvements,  and  unless 
prevented  by  injunction,  would  thereby  de- 
prive the  plaintiff  of  the  use  and  benefit  there- 
of, without  compensation  or  due  process  of  law, 
and  would  cloud  the  plaintiff's  title. 

MeuTM.  W.  C.  Jonest  and  William  Lair 
Hill,  for  appellant: 

The  shore  of  tide  waters  is  not  *'  public 
lands  of  the  United  States,"  within  the  mean- 
ing of  the  Constitution  or  any  Act  of  Congress 
in  which  the  term  "public  lands"  has  l)een 
used 

Ifetohnll  V.  Sanger,  92  U.  S.  761  (28:  769); 
Lfareftioarth,  L.  i  G,  B.  Co,  v.  UniUd  States^ 
92  U.  8.  733  (23:  634);  Dvbuque  dt  P.  R  Go. 
V.  Litchfield,  64  U.  8.  23  How.  66  (16:  500); 
Doolan  v.  Carr,  125  U.  S.  618  (81:  844);  Mo- 
Manui  v.  Carmichael,  8  Iowa.  1 ;  Mobile  ▼. 
JF^^aro,  9Port.  (Ala.)  577;  United  Staler  ▼. 
Pacheco,  69  U.  S.  2  Wall.  587  (17:  8G5);  OaU 
teston  V.  Menard,  23  Tex.  849;  Oough  v.  BeU, 
21  N.  J.  L.  156;  Pollard  v.  Bagan,  44  U.  S. 
3  How.  212  (11:  565);  United  SlatenY.  Gratiot, 
89  U.  S.  14  Pet.  526  (10:  573);  Angeil,  Tide 
Waters.  158;  3  Kent,  Com.  427. 

The  precise  question  whether  Congress  haa 
the  power  to  make  a  valid  grant  of  the  shore 
or  bed  of  the  tide  waters  in  a  territory  so  as  to 
preclude  the  future  state  from  the  right  to  aa- 
sert  her  sovereignty  and  proprietorship  over 
the  area  thus  grunted  has  never  been  presented 
to  a  court  of  Itist  resort.  Biit  numerous  ex- 
pressions have  been  used  in  the  decisions  of 
this  court  which  could  not  be  harmonized  with 
the  recognition  of  such  a  power  on  the  part  of 
Congresa. 
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Mvmford  v.  Wardwett,  73  U.  S.  6  Wall.  486 
<18:  761);  Barney  y.  Keokuk,  94  U.  8.  324 
(24:  224);  ISoHU  y.  Edava,  9  Port  (Ala.)  602; 
Hu»e  1 .  (Jlorer,  119  U.  8. 54«  (30.  4»9);  Weh 
her  V.  State  Harbor  Oomre.  85  U.  8.  18  Wall. 
65(21*  801);  Withers  y.  Buckleu,  (^i  U.  8.  20 
How.  81  (15:  816);  St.  Clair  County  7.  Lov- 
ingeton,  90  U  8.  23  Wall.  68  (23:  63);  Me- 
Creadyy.  Virginia,  94  U.  8.  891  (24;  248); 
Packer  v.  Bird,  137  U  S.  661  (34:  819);  Hard- 
in V.  Jordan,  140  0.  8.  371  (35:  42S);  Hinman 
▼.  Warren,  6  Or.  408,  411;  McManue  v,  Oar- 
michael,  3  Iowa,  1. 

The  power  of  Congress  to  make  such  a  grant 
as  is  contended  for  bv  the  plaintiff  in  this  case 
is  extremely  doubtful. 

PennMylvania  R,  Co.  y.  Cnnal  Comrs.  21 
Ph.  9.  United  States  t.  Arredondo,  81  U.  S.  6 
Pet.  691  (8:  547);  Dubuque  d  P.  R.  Co.  ▼. 
Litchfiild,  64  U.  8.  23  How.  66  (16:  500);  Rug- 
Ulee  ▼.  lOinoU,  108  U.  8.  526(27:  812);  Wright 
V.  NagU,  101  U.  8.  791  (25:  921);  Minot  v. 
Philadelphia,  W.  db  B.  R.  Co.(Delaware  R  Tax), 
85  U.  8  18  Wall.  206(21:8'<8):  Mintum  v.  U 
rue,  64  U  8.  28  How  435  (Itf.  574i;  St  Clair 
County  Tump  v.  lUinoie,  96  U.  8.  63  (24  651) 

Plaintiff  has  no  rights  as  riparian  or  littoral 
proprietor  by  virtue  of  anything  in  the  Consti- 
tution or  laws  of  the  United  States,  and  any 
claim  or  right  which  plaintiff  may  have  in  the 
premises  must  be  based  upon  the  constitution 
and  laws  of  the  state. 

Eisenbaehy  Hatfield,  12  L,  R.  A.  6^2,  2 
Wash  286;  Pierce  v.  Kennedy,  2  Wash.  324. 

A  riparian  proprietor  has  no  rigtits  whatever 
in  the  shores  of  navigable  waters  by  virtue  of 
his  riparian  proprietorship  which  the  state 
cannot  ignore. 

Harbor  Line  Comre.  v.  State,  2  Wash.  580; 
State  V.  Harbor  Line  Comrs.  4  Wash.  6. 

At  common  law  the  title  to  the  shores  and 
beds  of  navigable  waters  in  England  was  vt-sed 
in  the  crown,  and  the  kinp,  without  parliamen- 
tary sanction,  could  not  make  a  valid  grant  of 
it. 

Pollard  ▼.  Hagan,  44  U.  S.  3  How.  212 
(11  5e)5),  Jfobile  v.  F:8lava,  9  Port.  (Ala.)  577; 
Ifu'uford  V.  Warden,  73  U.  8.  0  Wall.  423 
(18:  756);  Weber  v.  State  Harbor  Comrs.  85  U. 
8.  18  Wall.  57  (21:  798);  BeU  ▼.  Oough,  23  N. 
J.  L.  624. 

Every  state  in  the  Union  has  absolute  con- 
trol over  the  shores  and  beds  of  its  navigable 
Waters. 

Parier  v.  Cutler  MiVdam  Co.  20  Me.  353,  37 
Am.  Dec.  56,  Moor  v.  Veazie,  31  Me.  360; 
Clement  v  B'tr/is,  43  N.  II.  609;  Com.  v.  Al- 
ger, 7  Cush.  53;  Bowden  v.  Letois,  13  R.  1. 189, 
43  Am.  Rep.  21,  Union  W?uir/  dk  Pier  v. 
Hemtngirnt/^  13  Conn.  293,  I^ngdon  v.  Neic 
Tork,^^  N.  Y.  129;  Uoboken  v.  Pennsylcania 
R  Co.  124  U.  8.656(31:  543);  Tinicum  Fish 
ing  Co.  ▼.  CarUr,  61  Pa,  21,  100  Am.  Dec. 
697:  McCready  v.  Viroinia,  94  U.  8.  391 
iUi  248);  Martin  ▼.  O'Brien,  84  Miss.  21, 
Mart  v.  Baton  Rouoe,  10  La.  Ann.  171;  Gal- 
wstony.  Menard,  23  Tex.  349,  Shirley  v.  Bish 
#p,  67  Cal.  543:  W Via  met  (e  lion  Bridge  Co  v. 
Hatch,  125  U  8. 1  (81:  629);  Tomlin  v.  Du- 
higue,  B,  d  M.  R.  Co.  32  Iowa,  106,  7  Am. 
Kep.  176. 

The  6th  Amendment,  guaranteeing  to  the 
dtizea  that  private  property  shall  not  be  taken 
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for  public  use  except  upon  Just  compensation, 
only  applies  to  the  United  Slates,  and  not  to 
the  states. 

Barron  ▼.  Baltimore,  32  U.  8.  7  Pet.  243 
(8:  672),  Holmes  v.  Jennison,  39  U.  8. 14  Pet. 
540  (10:  579);  Fox  v.  Ohio,  46  U.  8.  5  How. 
410  (12:  213);  Smith  v.  Maryland,  59  U.  8.  18 
How.  71  (15:  269);  Withers  v.  Buckley,  61  U. 
8.  20  How.  84  (15:  816);  Pervear  v  Massachu- 
setts, 72  U.  8.  5  Wall.  475  (18-  608);  United 
States  v.  Cruikshank,  92  U.  8.  542  (23:  588); 
Presser  v.  Illinois,  116  U.  8.  252  (,'9:  615). 

Messrs.  James  McNaac^ht  and  A.  H. 
Garland,  for  appellee: 

The  power  of  l/Ongress  to  authorize  an  In- 
terstate railroad  to  baild  to,  or  below,  high 
water  mark,  cannot  be  questioned. 

Savanna7iy.State.AQA.2Q;  Oilman  7.  Phila- 
delphia, 70  U.  8.  8  Wall.  713(18:  96);  ^^ewport 
d  C.  Bridge  Co.  v.  United  States,  105  U.  S. 
470  <26:  1148);  Pensaeola  Teleg.  Oo.  v.  Western 
U.  Teleg.  Co.  96  U.  8. 1  (24:  708). 

The  charter  of  the  Northern  Pacific  Rail- 
road Company,  and  its  supplements,  fully  au- 
thorize the  building  of  the  railroad  to  its  pres- 
ent terminus. 

Com.  V.  Erie  d  N.  B.  R.  Co.  27  Pa.  839,  67 
Am.  Dec.  471 ;  Mohawk  Bridge  Co.  v.  Utica  db 
S.  R.  Co.  6  Paige,  554;  Farmers  Tump.  Co.  v. 
Coventry,  10  Johns.  3S9;  Indiana  Cent.  R. 
Co.  V.  State,  3  Ind.  421;  Union  l*ac.  R  Co.  v. 
Douglass  County,  31  Fed.  Rep.  540,  Uazelhurst 
v.  Freeman,  52  Oa.  244;  Tennessee  Jb  A.  R,  Co. 
V.  Adams,  8  Head,  590;  Bio  Grande  B.  Co,  v. 
Brownsmlle,  45  Tt»x.  S6;  Com.  v.  Erie  A  N.  B. 
R.  Co.  27  Pa.  339.  67  Am.  Dec.  471;  Moses  v. 
Pittsburg,  Ft.  W.  dk  C.  R  Co.  21  III.  516; 
Union  Pae.  R.  Co.  v.  Hall,  91  U.  8.  348 
(23:  428);  J x>ng  Branch  Comrs.  v.  West  End  R. 
Co.  29  N.  J.  Eq.  566;  National  Docks  R.  Go. 
V.  Ceritral  R.  Co.  32  N.  J.  Eq.  785. 

A  railroad  corporation  has  the  right  to  ac- 
quire lands  under  water  with  or  without  a 
water  front  for  piers  and  wharves  to  facilitate 
the  transportation  of  freight. 

Be  New  York  Cent,  db  H.  R.  R.  Co.  Tl  N.  Y. 
248;  Re  New  York  dt  W.  S.  R.  Co.  89  N.  Y. 
454;  Kerr  v.  We^t  Shore  R.  Co.  127  N.  Y.  269; 
Hanford  v.  St.  Paul  db  D.  R.  Co.  7  L.  IX.  A. 
723,  43  Minn.  110,  44  Am.  AEnpr.  R.  Cas.  205; 
Re  Staten  Island  Rapid  Transit  Co.  103  N.  Y. 
251. 

The  terms  **  due  process  of  law"  and  the 
"law  of  the  land  "  are  held  to  mean  a  judicial 
proceeding  regularly  coniluctcd,  in  a  court  of 
justice,  as  contradistinguished  from  statutory 
enactment. 

Cljrk  V.  Mitchell,  69  Mo.  627;  Dorman  v. 
State,  34  Ala.  216;  Saco  v.  Wentxvrth,  37  Me. 
171.  68  Am.  Dec.  786. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

It  may  he  admitted  that  the  Congress  of  the 
United  States,  while  the  present  state  of  Wash- 
ington was  a  territory,  had  the  power,  in  char- 
tering a  corporation  to  construct  and  maintain 
a  railroad  from  Lake  8uperior  to  the  Pacific 
r^OASt.  to  grant  to  the  corporation  such  title  or 
rights  in  lands  below  high  water  mark  of  tide 
waters  of  the  territory  as  might  be  necessary 
or  convenient  for  the  building,  maintenance, 
use  and  enjoyment  of  such  structures  as  m^'crht 
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The  rtiapoaltlon  o(  immovahle  propfrly,  whotbpr 

br  deed,  dencent  nr  any  other  modt.  is  eiclu- 

Kooda'niid  paaseligers' between  the  milrond  nnS  ""^'f  subject  lo  tbe  Koi'ermnciit  wlcbln  wbow 

^-KoiDg  vessela.     Shitetyi.  Eowtby,  ante.  i,.  Ji'MioUon  theproper.ylaB,iiiBM«J. 

K8;  Be  Ano    Tork   Vent.    A  H.    H.   R.  Co    77  «■  "horeonaraBdpjiprc-einptiOD  entrjof  lanflln 

N.  T.  248;    Re  Statm    hloud  Rapid    Trausit  Ri-osiie.  but  ditU  before  cDsummatlng  hlH  pre. 

t\,    1(1*1  N    V   OM  erapiiiin  cmim,  tuose  wno  wouia  nave  tajceo  tn© 

t*.  11)3  JH.   r.  SS51.  tltleonthodenlliofthepro-einp'ur.inbepafcnt 

Tlie   more  sertous    qu^'H™.   whether    the  i,,^  i„„^  (o  him.  are  en.iii..;  ,.„  ibe  oompk- 

jminl  of  CooerwslolheNorthi-rnl'iinilicltail-  uonot  iba  pre-emptioD  aficv bts  deatli.  to  tbo 

ron<l  Conipnaf  of  the  right  to  cnrstruct  a  nill-  laud. 

rond  lotlie  wnters  of  Pugel  Sound  em  be  con-  [No.  1{H).J 

sinieil  as  oiilhoriziiig  the  corporatioTi  lo  lay  Argued  Jan  S,  4,  ISDj.  Deeuled  MarchS,  tSOi. 
out   iu   railrusd  for   two  miles,   brlnw   Ligh 

walcr  mark,  along  the  sliore  of  0  harbor,  so  as  TK  EUROR  to  Ibe   Supreme   Court   of   tbo 

prociically  to  monopolize  Ibe  use  of  tbe  waters  J.  ISI.ile  of  KiiiJ'-:i!',  lo  revi'jw  a  juilirmr-iit  of 

of  tbe   harbor,  and  of  tbe  lands  under  tbcin,  tb:il    ijourt.  reversing   the   jmk'iiietii  of    ilic 

cannot  properlji  be  decided  in  this  suit,  and  we  District   Court  of  Iteno  County,  Kin^a.  in 

ei|>r('S!i  noupinion  upun  iL  favor  of  d(-feii<hmi«,  id  an  action  lirou^lii  by 

There  can  be  do  doubt  Ibat  a  stale  may,  by  Jobo  CalrUvi-ll,  apiinsi  L.  B.  Miller  et  ii>.,  to 

it*   legislature,  or  Ihroucb  a  board  of  harbor  recover  posscs^ioN  of  land  In  tbal  conn'y;   Ibe 

com  171  i-s  ion  era,    establisb,    for   Ihe  prelection  judgment  of  the  supreme  court  rt'iONnded  tbe 

and  bcmiit  of  commerce snr)  navigation,  har-  cause  with  a  direction  to  enter  JmUmenl  in 

bor  lines  in  navi^hle   natprs.  Dot  inconsistent  favorofCiiUitvcll.  against  the  defciidaiiis.  for 

irilb  any  legisbilion  of  Cnngresa,  limiting  tbe  an   undivided    thirteen  twenty-eigbLtis  of  Uie 

building  of  wbnrves  and  niher  structures  upon  land,  elc.     AfHrmed. 

lands  not    already    built    upon,      Wallier    v.  See  same  case  below,  44  Ean.  13. 
Marki,  84  U.  8.  17Wall.  64B.  [21:  744h  Weher 

T.  State  Barhor  Gomri.  85  U.  S.  18  Wall.  57,  Blatemcnt  by  Mr.  ChirJ  Juttice  Fuller: 

[81-  78H];  AlUe  v.  Northaetlern  U  Packel  Co.  TliFa  was  an  action  brou'-hl  by  -lolin  Ciilrt- 

Bff]  S8  U.  S.  21  Wall.  389,  a93,  ■[21:619,  GSO];  well  uiainsl  D.  B.  Miller  (for  wbom  tbe  Ilinch- 

Oom.  T.  Alger,  7  Cuab.  63;  People  v.  Nt\a  Tork  inson  lovesiinenl  Compiiny  "waa  subsli-  {Oil 

AS.  1.   Ferry  Co.  68  N.  Y.  71;  Slate  r.  Bar-  tu led)  and  L.  B.  Miller  In  Ibedlstrictcourt  f<ir 

gtnl,  45  Conn.  358.  8ucb  barljor  lines,  In  order  Reno  county,  Knnias.  to  have  bis  title  estab- 

to  fulflU  tbeir  purpose,  must  be  establiabed  ac-  lished  and  recover  possession  of  the  nortbenst 

cording  to  a  general  system,  having  in  view  not  quarter  of  section   twelve    township  twenty- 

only  the  convenience  of  approach  to  tbe  vrater  three  aouib,  rancc  six  west.   In  thai  county. 

frotn  tbe  sbore,  but  tbe  effect  of  Ibe  daily  ebb  The  case  was  submiiied  to  ibe  district  court 

and  flow  of  tbe  tide  in  keeping  clear  or  ntllnj^  for  Irial,  a  jurv  being  vrnived,  and  Ihe  court 

np  the  harbor.     Tbe  establishment  of  general  made  special  undiuce  of  fact  and  gave  judg- 

harbor  lioee,  of  itself,  takes  or  injures  no  one's  ment  in   favor  of  tiie  Uefendants.  whereupon 

Croperty,  and  cannot,   consisientty   with   the  tbe  cause  was  labcn  on  error  to  tbe  su|iii'ma 

iteresta  of  the  public,  ornith  Ihe  priociplcs  court    of    Kansas.     The    supreme    court    re- 

of  equity,  be  restrained  by  injunction.     If  Ibe  versed  the  Judgment  of  tbe  court  below  and 

state  of  Washington,  or  the  city  of  Tacoma.  or  remanded  tbe  ciiusc  with  a  diieetioo  to  eu'er 

any  public  ofScer  or  private   individual,  shall  judgment  upon  Ibe  findings  of  foi't  in  fnvor  of 

hereafter   lake  active  measures,  or  brine  suit.  Catilwell   and  agninst  Ibe  defcnilaula  for  na 

ao  as  10   injure  or  afTecl  the  supposed  tille  or  undivided  tbirlecn  tweuiy  eighths  of  the  land 

rights  of  the  plaioliff,  or  its  use  and  eDJoymeut  and  damages  for  its  deientiou,  and  thereupon 

tberrot,  tbedismisaalof  this  bill  will  not  stand  this  nril  of  error  was  brougbL 

ia  tbe  way  of  a  fuUand  fair   trial  of  the   title  The  facts  neccMary   to   be  stated   were  in 

and  rights cltiimed.  brief   these:     Robert    Titus   was   married   lo 

J)ef!ree  recerted,  and  till  duiiiiued.  vsiVtout  Ptia:be  Thomas  in  Vermont  id  1809,  and  Ihe 

prejudice.  sole  issue  of  this   marriage  wns  Alden   W. 
Tilus,  born  in  October,  1810.    After  tbe  birth 

Mr.  ./uthiy  Harlan  and  Mr.  Juiliee  Ja.e\-  of  thiason.  Robert  Titua,  having  gone  Into  Hie 

•on  weic  not  present  al  the  argument  and  took  war  of  1812,  abandoned  lio'b  wife  and  child, 

DO  part  io  the  decision  ot  this  caee.  and,  in  ]nl8,  without  having  obtained  a  di- 
vorce, bad  a  Diarriaiie  ceremony  performed 

bciHeen  him  and  Miriam  Lee  in  the  stale  of 

I  Kew  York,    By  her  he  bad  five  cbildren.  of 

THE      HUTCHINSON      INVESTMENT  whom  Ihe  youngest  was  a  daughter  Lois  who 

COMPAJfiY  t.T  jlL.,  P!J».  in  Eir.,  married    D'.   B.   MUler.     From    1851),   Robert 

*■  Titus  lived  with  Mr.  and  Mrs.  Miller,  and  in 

JOHN  CALDWELL.  1671  the  family  went  to  Reno  county,  Kansas. 

and    settled    There.     July    10,    1871,    Robert 

(Seas.  C.  Reporter's  od.  fl6-Tl.l  Tjms  miide  a  pre  eiemplioD   entry  upon  the 

huid  In  controversy,  but  died  before  cooiinin- 

'  moling    bis    preemption    clnim.      After    bis 

death,   D.    B     Miller,    administrator,   of    bis 

l.Bjthe.t»li.le90f  Knn™.l1lejrl(ltnatech(]<lien  M tat e;  filed  Ihe  necessary  papers  to  complete 

cnuW  inherit  from  thoir  father  when  they  t>ad  tbe  pre  empiioo,  paymg  Ihe  price  thereof,  four 

beep  recognized  brhlm.  provided  such  recoirnl-  hundred  dollars,  to  tbe  United  Sutes,  with  bis 

tlon  woisenemland  notonou*,arin  wrltlns.  own  moDey,  aod  April  30,  1S74,  a   patent  to 

«M  Hi  V.  8. 
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the  land  was  issued,  to  the  effect  that  "the 
UDited  States  of  America,  in  consideration  of 
the  premises  and  in  conformity  with  tbe  sev- 
eral acts  of  Congress  in  such  cases  made  and 
provided,  have  given  and  granted,  and  by 
these  presents  do  ^ive  and  grant,  unlo  the  said 
heirs  of  Robert  Tmis,  deceased,  and  to  their 
heirs,  the  tract  above  described;  to  have  and  to 
457  ]  bold  the  same,  together  *  with  all  the  rights, 
privileges,  immunities,  and  appurtenances  of 
whatsoever  nature  belonging,  unto  the  ^aid 
heirs  of  Robert  Titus,  deceased,  aod  to  their 
heirs  and  assigns  forever."  The  children  of 
Bobert  Titus  and  Miriam  Lee  were  notori- 
ously Recognized  by  Robert  Titus  as  his  own, 
and  no  question  was  ever  raised  as  to  their 
le^itimacv  until  in  this  suit  D.  B.  Miller 
claimed  the  fee  simple  title  to  the  land  by  con- 
veyances from  the  heirs  of  Alden  W.  Titus,  as 
the  only  heir  of  Robert  Titus,  deceased;  and 
if  the  children  of  Robert  Titus  and  Miriam  i 
Lee  were  heirs  within  the  meaning  of  section  ! 
2269  of  the  Revised  Statutes  of  the  United  ! 
Stiifes,  then  Caldwell  was  entitled  to  recover 
an  undivided  thirteen  twenty-eighths  of  the 
land  and  damages.  The  opinion  of  the  su- 
preme court  of  Kansas,  quoted  by  Horton.  CJi. 
•/.,  is  reported  in  Caldwell  v.  Miller,  44  Kan. 
12. 

Mr.  Almerin  Oillet  for  plaintiff  in  error. 
Court  did  not  desire  further  argument. 
Messre,  8.  B,  Bradford  and  C^.  A.  Huron  for 
defendant  in  error. 

}fr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court : 

By  the  statutes  of  Kansas,  which  was  the 
state  of  the  domicil  of  Robei't  Titus  nt  the  time 
of  bis  death,  and  of  the  location  of  the  real 
estate  in  controversy,  illegitimate  children 
could  inherit  from  their  father  when  they  had 
been  rea)gnized  by  him,  provided  such  recog- 
nition was  general  and  notorious,  or  in  writing. 
Kan.  Gen.  Btat.  7H6,  chap.  83,  ^^  22,  23. 
Under  the  circumstances  disclosed  on  this 
record,  therefore,  the  grantees  in  a  deed  to  the 
heirs  of  Robert  Titus  and  to  tbt'ir  heirs  would 
have  embraced  the  children  of  Miriam  Lee 
and  their  heirs,  and  this  would  be  so  as  re- 
spects this  patent,  unless  section  22G9  of  the 
Revised  Statutes,  under  which  it  was  issued, 
provided  otherwise. 

&8]  *The  section  reads:  "Where  a  party  en- 
titled to  claim  the  benefits  of  the  preemption 
law  dies  before  consummating  his  claim,  by 
tiling  in  due  time  all  the  papers  essential  to  the 
establishment  of  the  same,  it  shall  be  com- 
petent for  the  executor  or  administrator  of  the 
estate  of  such  parly,  or  one  of  the  heirs,  to  file 
the  necessary  papers  to  complete  the  same;  but 
the  entry  in  such  cases  shall  be  made  in  favor 
of  the  heirs  of  the  deceased  pre-emptor,  and  a 
pntent  thereon  shall  cause  the  title  to  inure  to 
such  heirs,  as  if  their  names  had  been  specially 
mentioned."  We  are  unable  to  concur  with 
counsel  for  plaintiffs  in  error  that  the  inten- 
tion should  be  ascribed  to  Congress  of  limiting 
the  words  '*heirs  of  tbe  deceased  pre-emptor," 
as  used  in  the  section,  to  persons  who  would 
be  heirs  at  common  law  (children  not  born  in 
lawful  matrimony  being  therefore  excluded) 
rather  than  those  who  might  be  such  according 
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to  tbe  lex  rei  9it<B,  by  which,  generally  stxfuk- 
ing,  the  question  of  the  descent  and  heirship 
of  real  estate  is  exclusively  governed.  If  such 
had  been  the  intention,  it  seems  clear  that  a 
definition  of  the  word  ''heirs"  would  have 
been  given,  so  as  to  withdraw  patents  issued 
under  this  section  from  the  operation  of  the 
settled  rule  upon  the  subject. 

That  rule  was  thus  referred  to  by  this  court 
in  United  States  v.  Fox,  94  U.  8.  815.  320 
U:  192]  :  '*  It  is  an  established  principle  of 
aw  everywhere  recognized,  arising  from  the 
necessity  of  the  case,  that  the  disposition  of 
immovable  property,  whether  bv  deed,  de 
scent,  or  any  other  mode,  is  exclusively  sub- 
ject to  the  government  within  whose  juris- 
diction  the  property  is  situated;  "and  although 
Congress  might  have  designated  pariicul^ir 
grantees  to  whom  the  land  should  go  in  the 
first  instance,  it  did  not  do  so,  nor  njake  use 
of  words  indicative  of  any  intent  that  the  law 
of  the  slate  sliould  not  be  followed. 

But  it  is  contended  that  the  word  "heirs" 
was  used  in  its  coninion  law  sense,  and  it  is 
true  that  technical  legal  terms  are  usually  taken, 
in  the  absence  of  a  countervailing  intent,  in 
their  established  common  law  signification, 
but  that  consideration  has  no  controlling 
weight  in  the  construction  of  this  statute.  Un- 
doubtedly the  word  *' heirs"  was  used  as 
moaning,  as  at  common  law,  those  capable  of 
inheriting,  but  *it  lioes  not  follow  that  \i\U 
the  question  as  to  who  possessed  that  capabili- 
ty was  thereby  designed  to  Ix*  determined  oth 
erwise  than  by  the  law  of  the  state  which  was 
both  the  situs  of  the  land  and  the  domicil  of 
the  owner. 

Ti)e  object  sought  to  be  attained  by  Congress 
WHS  that  those  who  would  have  taken  the  land 
on  the  death  of  the  pre  emptor,  if  the  patent 
had  issued  to  him.  should  still  obtain  it  not- 
withstanding his  death,  an  object  which  would 
be  in  part  defeated  by  the  exclusion  of  any 
who  would  have  so  taken  by  the  local  law  if 
the  title  had  vested  in  him.  In  other  words, 
Tittis  intended  to  acquire  the  title  and  had 
complied,  or  was  proceeding  to  comply,  in 
good  faith,  with  the  requirements  of  the  law  to 
perfect  his  right  to  it,  and  by  this  statute  that 
right  couid  be  perfected  after  his  death  for  the 
benefit  of  those  who  would  have  been  entitled 
if  his  death  had  occurred  after  patent  instead 
of  before.  If  the  provision  admitted  of  more 
than  one  construction  that  one  should  be 
adopted  which  best  sc^ems  to  carry  out  the  pur- 
poses of  the  Act  Bernier  v.  Bernicr,  147  U. 
S.  242  [37: 152]. 

In  this  view, it  was  held  in  Brown  v.  BHinard* , 
3  Kan.  41.  that  the  words  **  heirs  of  deceased 
reservees"  in  the  Act  of  Congress  of  May  2C, 
18(50  (12  Stat,  at  L.  21,  chap.  61)  which  oper- 
ated as  an  original  grant  to  certain  reservees 
and  their  heirs,  designated  the  persons  who 
were  capable  of  inheritance  by  the  law  of  the 
state  when  the  Act  of  Congress  took  effect. 
And  see  Clark  v.  Lord,  20  Kan.  390. 

8o  the  usual  rule  was  recognized  in  Lamb  v. 
Starr,  1  Deady,  350.  By  the  4th  section  of  the 
Oregon  Donation  Act  (9  Stat,  at  L.  496)  it  was 
provided  that  if  either  the  settler  or  his  wife 
died  before  the  issue  of  the  patent,  **  the  sur- 
vivor and  children  or  heirs  of  the  deceased" 
should  beintitled  to  the  share  or  interest  of  the 
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deceased   in   equal   proportions;  an 

Jfidge  Deady,  referring  to  ILc  diapc 

Hisre  of  I)  deceased  wife,  said  Ihai  at  tne  iiuie  r. 

nf  ber  deaih    '  tberc  was  no  stBlule  in  Oregon  THE  JACKSONVILLE.   TA^IIPA  4  KliY 

rPCiilDling  tbe  deJi-enl  nf  real  properlj,  or  de-  WEST  RAILWAY  COMPANY, 

chiiiiif;  »lio  sbould  be  Ibe  heirs  of  bti  inlesnle,  e(  a!. 

and.  Iberefore.tbi' sullied  woareciilniedby  the  ^                                          _ 

rommon  Inw,     Cy  this  rule  her  cbildien  were  (Bee  S.  a  Heporter'g  e.1.  n-T7.i 

70|  iicr  heirs.     "Tbe  Donalioo  Act  does  not  Snitbn  amgnee  of  ehou  in  action— nimning of 

prescribe  who  sball  be  considered  ihe  belrs  of  the  t'Tin  "atiig'ie^'—eo.Hiacl  for  coi-strxio- 

a  deceased  Bel  tier  any  more  than  it  preacribes  tion  ef  Tailroad—diamUtul  of  tuit 

who  shall  be  considered   the  wife  a  selller.  .„'„„       „_.  , 

Borh  Ibcsc  ,irc  left  10  Ihelocid  law-lhe  lawof  *'   ,?r„S±„^\?'"V  f.Tj^^         ,i  '=<'"7 ■"" 

Orefion.     If  tUe  law  of  Oregon  at  the  lime  of  ltiZ^!ZZory^"^Z^^cZh^  i^a^oa 

Nancy's  denih  had  prescribed  Ibatbrolhersand  m  lavor  of  aimselgnue  unk-ssanuiiniiBhihBVB 

listers  sbould  be  heirs  to   Ibe  inlestnle,  Pitbcr  t,^Q  prosecuted  In  sucti  uourt  to  recover  ttieroou 

eitclusire  or  inclusive   of  the   children,  it  ap-  a  naaasiBDmcDt  bad  licea  made,  eiucptln  case* 

pears  to  me  that,  under  tbe  Donalion  Act.  then  ot  farelga  bills  of  exuiianfce. 

tlH  cbildreD  would  take  to  Ibe  eiclusioB  of  the  t.    Tbe  term  '■aeglKQcc"  !□  tne  gtalitte  covera  not 

brothers  and  sisters.     Congress  seems  to  have  merely  persons  lo  whom  Is  lechnicallj  transfor- 

inlended  lo  secure  tbe  sliaie  of   the  deceased,  red  ttiecootractincODtroveniy,  but  anyone  wbo. 

to    hercLildri-n,  it    any,   whether   the  law    of  by  virtue  ot  any  iramrfer  to  hbn.  can  claim  Ita 

Oregon  made  them  heira  or  noL     Beyond  this  .  beneflclal  Intaraet. 

ftWttbe  mnitRr  to  tha    Inrnl  law    hi  nrovid-  ^    Wliere  the  contract  ULdor  which  the  ooraplalo- 

nte  I  tiie  matter  lo  tne   locaiiaw,  Dy  provia  „t  claims  is  with  tbe  defendeat  railroad  oom. 

log  Ibe  allernaiive.  that  ID  dtfaiill  of  children,  for  the   oenstruotioa  or   ita    road    and 

BQcb   share   fliould  go  lo   her  heirs,  whoever  ^,.^  contract  tmnsieired  to  complainant  tba 

they  might  be.     Who  would   be  eutiilcd    to  beneecial  Intereet  of  thut  company  in  the  land* 

claim  asbeirofthedeceased  would,  tnall  cases.  ooveredbylu  contract  with  the  eiate  trusieea, 

depend  upon  the  law  of  Orcfroo  U  the  lime  of  the  suit  Is  wlthiii  the  prohibition  of  D.  S.  Bev. 

the  death,  but  persons  claiming  as  children  are  Btat.  16^. 

by  the  Donation  Act  preferred  to  tb[>se  claim-  1.  Where  the  circuit  court  bed  no  Jurisdiction  of 

ing  simply  as  hdrs  by  Ibe  local  law."    And  in  the  case  and  dlsmlsfcd  the  suit  irenerall7  for  that 

Davenport  v.  !^mb,  SOU.  S.  13  Wall.  418,427  reason.thisoQurt  will  reverse  its  decree  and  re- 

[23:655,  657],  it  was  pointed  oul  that  tbe  Act  mand  the  case  with  airectlnn  to  dismis<<  the  suit 

ofCongresaof    Mnv    20.  1830  {5    Btat.   at    L.  forwanlofjurladcllon  and  without  prejudioa. 

81  RcT.  Stat.  8  2*18)  proTiding  (hat  where  .„,  .  ,  „  ,,  If',"-  „-Li^  m„„7,  c  ,«. 
paten!!,  bad  been  is.^ued  to  persons  w bo  had  Argued  Jan.  H.  m*.  Dfeid^  Mareli  S,  189*. 
died,  ihe  title  should  enure  to  and  become  i  ppEAL  from  a  decree  of  the  arciiH 
Tesled  in '■  tbe  heirs,  devisees,  and  assigns  of  JX  Court  of  the  United  States  for  the  North- 
tbe  deceased,  made  the  title  enure  in  a  manner  ern  District  of  Florida,  siistainintc  ft  demurrer 
dillerent  from  that  provided  by  the  Donation  jo  the  complaint,  and  dismissing  a  suit  In 
Act,  upon  the  death  o(  eitber  owner  before  ibe  equity  brought  by  the  Plant  Investment  Corn- 
issue  of  tbe  patent,  because  the  survivor  of  Ibe  pany,  against  the  Jacltaonvllle,  Tampa  tt 
husband  or  wife  was  not  Lis  or  ber  heir  by  any  fee.  West  Railway  Company,  to  enforce  tb» 
l«w  of  Oregon  at  tbe  time  of  the  death  in  that  conveyance  of  certain  lands  in  Florida,  pur- 
cue.  Buant  to  the  contract  of  tbe  Trusu-es  of  tb» 

There  is  nothing  to   tbe   contrary  in  MsCooi  Internal  Improvement  Fund  of  Florida.mado 

T.  SmiM,  06  U.  8.1  Black,  468  [17;ai81.which  witb  aaid  railway  company,  etc  Uc-erted.attd 

WM  a  case  coming  to  this  court  from  Illinois,  caute  remanded  iHtk  difetion  to  ditmiu    ihs 

in  which  it  was  held  thai  Ihe  meaning  of  Ibe  tuttforviaiitofjVTitdicUoaandieWioulpnjt^ 

words  "  next  of  bin"  was  lo  tie  determined  by  j^_ 

the  common  law  of  England,  because  I  he  com-  xbe  facu  are  stated  In  tbe  opinion, 

mon  law  in  that  regard  was  then  Id  full  force  Meitrt.  John  E,  Hartridge  and  S-  O. 

1"'''"' Slate.  Brviiti,  for  appellant. 

Tbe  langiiageoftlie  acts  of  Congress  baa  not  Meeare.  C.  K.  Coop«r  and  J.    C.   Cooper, 

been  uniform  id  the  mailer  of  tlie  disposition  for  appellees, 
of  tbe  public  domain,  after  the  deaih  of  Ibe 

principal  beneficiary.  Thus  under  seclion  3443.  Mr.  JuttieeVltAA  deJtvered  tbe  opinion  of 

In  respect  of  bounty  land*  crontcd  to  ofBcers  tbe  court : 

71  land  soldiers  of  "llie  Revolutionary  War  or  •This  case  comes  to  us  on  appeal  from  ["72 

soldiers  of  Ibe  War  ot  IRIS,  tbe  patent  wben  the  decree  of  Ibe  circuit  court  for  the  Noilbem 

applied  tor  by  part  ot  ibe  bi'lia  was  to  be  is-  District  of  Florida,  sustaining  Ihedemurrer  of 

sued  in  the  name  of  the  heirs,  generally,  and  the  bill  of  complaint  and  di'^inlssiiig  tbe  suit. 

lo  eoure  to  Ibe  beueflt  of  the  whole  in  such  The  hill  was  brought  to  enforce  tbe  convey- 

portions  as  Ihey  were  se^'erally  entillcd  to  by  ance  of  certain  lands  In  Florida.  pursiiaDI  lo 

I  ihp  fiQle  or  lerritorT  of  Ibe  contract  of  Ihe  trustees  of  tbe  Internal  im- 


tbe  dccedi'iit's  domiiil;  and  other  illustrallons  -  „            ,.,_,„„       ,  „  „  .  ~,  ,             „ 

ttiebtbe  i-iven  Notk.— .^sWJui-Wcftnno/ On«*J  Statu  ctreult 

fhesediffere'nces  however,  cannot  affect  our  T^^^T^^r"^.^!"^^  raW«n«.  aee  not. 

Oonclusion    here,  which,    under   the  cireum-  '"^^I'^^^^rZyi^^e.  i.  rr^^.  ^itt.t* 

stances,  Hccordswithihat  ot  Ibe  supreme  court  brrtun'if  nio"iwo'"an«/er,uj/Mnno  dtitwdon;  cow 

ot  Kansas.  p,^.  rcsitkncco/(H./onor,«eeijote  toM'Donald  v. 

■tiid^inrnt  affirmrd.  Bmalley.Ttasi. 

*ff*  158  V.  8. 
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provement  fund  of  Florida,  made  pursuant  to 
certain  sfntutes  of  that  state,  with  tbe  Jack- 
sonville, Tampji  &  Key  West  Railway  Com- 
pany, a  corporation  created  under  its  laws, 
the  beneficial  results  of  wbicli  contract  are 
claimed  by  tbe  complainant. 

Tbe  facts  out  of  wbicb  tbe  suit  arises  are 
given  at  length  in  the  bill,  and,  as  there  set 
forth,  may  be  briefly  stated  so  far  as  is  neces- 
sary for  tbe  preseutation  of  tbe  question  of 
jurisdiction,  upon  which  the  demurrer  turned. 

1'be  Plant  Investment  Company,  tbe  com- 
plainant, is  a  corporation  under  the  laws  of 
Connecticut,  having  its  principal  oflicc  at  New 
Hhvcd.  Tbe  defendants  are  tbe  Jacksonville, 
Tampa  &  Key  West  Railway  Company,  and 
the  trustees  of  the  internal  improvement  fund 
of  Florida,  citizens  and  residents  of  that  state. 

The  bill  of  complaint  sets  forth  :  That  tbe 
general  assembly  of  Florida,  by  an  act  of  Jan- 
uary 6,  1855,  "  to  provide  for  and  encourage 
a  liberal  system  of  internal  improvements 
in  the  state,  declared  that  tbe  lands  granted 
to  tbe  stale  by  tbe  acts  of  Congress  of  March 
8,  1»45.  and  September  28,  1850,  together  with 
tbe  proceeds  thereof,  accrued  or  that  might 
tbercafier  accrue,  should  be  set  apart  and 
made  a  separate  fund,  to  be  called  the  internal 
improvement  fund  of  the  state:  and  that,  for 
the  purpose  of  assuring  a  proper  application 
of  the  fund  for  the  objects  mentioned,  tbe 
lands  and  tbe  funds  arising  from  the  sale  there- 
of, after  paying  tbe  necessary  expenses  of 
selection,  mana^:ement,  and  sale,  should  be 
vested  in  five  trustees,  to  wit,  in  tbe  governor 
of  tbe  state,  the  comptroller  of  public  ac- 
counts, the  state  treasurer,  tbe  attorney  gen- 
eral, and  tbe  register  of  state  lands,  and  their 
successors  in  ofnce,  to  bold  tbe  same  for  tbe 
uses  provided  in  tbe  act;  and  by  its  twenty- 
ninth  section,  tbe  general  assembly  reserved  tbe 
right  to  grant  to  such  railroad  companies, 
7d]thereafter  chartered,  as^tbey  might  deem 
proper,  upon  their  compliance  with  tbe  pro- 
▼isions  of  tbe  act  as  to  tbe  manner  of  construct- 
ing the  road  and  the  drainage  of  the  lands,  tbe 
aliernate  sections  of  tbe  "swamp  and  over- 
flowed lands"  for  six  miles  on  each  side  of  the 
line  of  the  road  of  any  such  company.  That 
tbe  Jacksonville,  Tampa  &  Key  West  Railwav 
Company  was  incorporated  in  March,  1878, 
under  the  general  corporation  act  of  tbe 
state  of  February,  1874,  by  tbe  name  of  tbe 
Tampa,  Peace  Creek  &  St.  John's  River  Rail- 
road Company.  That  tbe  legislature  of  Flor- 
ida by  act  of  March  4,  1879.  granted  to  that 
company  alternate  sections  of  the  lands  given 
to  tbe  state  by  the  Act  of  Congress  of  Septem- 
ber 28,  1850,  within  six  miles  on  each  side  of 
the  track  or  line  of  its  road,  provided  that  the 
company  should  comply  with  the  spccifif^d 
provisions  of  the  act  of  January  6,  1855;  and 
further  granted  to  the  company,  in  consider- 
ation of  the  greatly  improved  value  which 
would  accrue  to  the  state  from  the  construction 
of  the  road,  ten  thou8a>  d  acres  of  the  same 
class  of  lands  for  each  mile  of  road  it  might 
construct,  such  lands  to  be  of  those  nearest  to 
tbe  line  of  the  road,  its  brandies  and  exten- 
sions, this  last  named  grant  Ixiog  nin  le  sub- 
ject to  tbe  rights  of  all  creditors  of  the  in- 
ternal improvement  fund  and  to  the  trusts  to 
which  the  fund  was  applicable  under  the  act 

U2  U.S. 


of  January  6, 1855.  That  on  tbe  27lh  of  June, 
^81,  tbe  Tampa,  Peace  Creek  &  St  John's 
River  Railroad  Company,  by  a  resolution  of 
its  board  of  directors,  changed  its  corporate 
name  to  Jacksonville,  Tampa  <&  Kcv  West 
Railway  Company,  and  on  tbe  2ud  of  August, 
1881,  filed  a  plat  of  its  route  with  the  trustees 
of  tbe  internal  improvement  fund;  and  on  the 
Ist  of  September,  1881,  tbe  trustees  passed  a 
resolution  reserving  from  sale  for  tbe  benefit 
of  the  company  the  even  numbered  sections  of 
land  for  six  miles  on  each  side  of  its  line,  and 
again  on  the  21st  of  September,  18.S1,  acting 
under  the  provisions  of  the  *act  of  the  legis- 
lature of  March  12,  1879,  '*to  amend  seciioa 
26  of  tbe  act  'to  provide  a  general  law  for  tbe 
incorporation  of  railroads  au«i  canals,'  and  to 
grant  aid  to  railroads  and  canals  incorporated 
under  said  act,"  thev  passed  a  resolution  to  re- 
serve from  sale,  to  further  aid  in  tlie  construc- 
tion of  the  road,  a  quantity  *of  lands  in  tbe  [74 
even  numbered  sections  within  twenty  miles 
of  said  road  sufficient  to  supply  tbe  deficiency 
existing  in  the  even  numbered  sections  within 
six  miles  of  tbe  road. 

Tbe  bill  further  avers  that  in  1833  tbe  com- 
plainant entered  into  a  contract  with  defend- 
ant company  to  construct  tbe  southern  divisitm 
of  its  road,  to  extend  from  the  walers^f 
Tampa  Bay,  in  Hillsborough  county,  to  ms- 
simmee  City,  in  Orange  county,  with  a  branch 
to  or  near  Bartow,  in  Polk  county,  and  by 
that  contract  was  to  receive,  as  part  of  the 
consideration  for  the  construction  of  tbe  road, 
all  the  alternate  sections  of  land  to  which  de- 
fendant company  was  or  might  be  entitled 
under  any  of  tbe  aforesaid  acts  and  any  of  the 
laws  of  Florida  for  its  construction;  that  tbe 
resolutions  passed  by  the  board  of  trustees 
September  21,  1881,  had  been  published  in  tbe 
report  of  its  oflScial  proceedings,  and  submit- 
ted to  tbe  legislature  in  January,  1888,  with 
the  reports  of  the  heads  of  departments  of  the 
state  government,  and  went  forth  to  the  world 
unchallenged  as  the  ofilcial  action  of  tbe  trus- 
tees, with  ihe  silent  approval  of  tbe  legislature; 
and  the  complainant,  relying  on  tbe  provisions 
of  the  acts  of  March  4  and  12, 1879,  and  the 
resolutions  of  the  trustees,  was  induced  to 
enter  into  its  contract  with  the  defendant  com- 

Eany,  believing  that  it  would  receive  all  tbe 
inds  contemplated  by  those  acts  and  resolu- 
tions; that  to  carry  out  tbe  contract  made  be- 
tween the  complainant  and  tbe  defendant  com- 
pany, the  board  of  directors  of  that  compainy 
passed  a  resolution  in  November,  1883,  re- 
questing and  directing  tbe  trustees  of  tbe  in- 
ternal improvement  fund  to  convey  to  the 
complainant  all  the  alternate  sections  of  land 
to  which  tbe  defendant  company  wasor  mi^'ht 
be  entitled  by  reason  of  the  construct  ion  ot  the 
said  railroad  from  Tampa  to  Ki>simmee  City 
and  its  branch,  and  a  copy  of  that  resolution 
was  presented  to  tbe  trustees  and  entered  in  the 
minutes  of  their  proceedings;  that,  as  soon  as 
practicable,  after  making  the  contract,  com- 
plainant commenced  tbe  construction  of  the 
road  and  completed  the  line  from  Tampa  to 
Kissimuiee.  a  distance  of  seventy  five  miles,  by 
the  following  January;  and  the  completion  o*f 
the  rojid  being  *reported  to  the  trustees,  L75 
tbe  state  engineer  was  directed  to  inspect  tbe 
same,  which  he  did,  and  approved  it  as  being 
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built  arroriliog  lo  tbe  BpccificHtioDi  required:' 
wbri'euiHiD  Lhe  trutlors  accepted  tbe  Mine. 

Tbal  wbeu  tbe  comiiliilnant  applied  for  tbe 
landb  nliicb  i(  clairaetl  uod^rlbe  contract  wliti 
dcfendaat  companj,  itdiscoveied  Ibut  Dot  odIj 
the  liiiidB  in  tUe  even  sectiocs  wilbin  twenty 
miles,  but  bIso  witbiQ  nix  miles  of  tbe  roail, 
bad  breu  selected  by  ooellainiltdDDiestOD.  lo 
wliotn  the  bonrd  of  tTuaiees  bad  cotittacted  to 
sell  four  TQilliOD  acrca  of  laod  to  pay  oft  k 
large  indebiectness  of  tbeir  fond,  as  a  pnrt  i>f 
hie  pui-cbasc;  tbal  tbe  complniii.inl  prolcsled 
lu  Ibe  Iruatcea  agsiii'^i  perniilliui;  eaid  Disslon 
to  lake  these  luodK,  but  Hie  IruMecs  decided 
tbat  tbe  claim  of  faid  Dissloii  for  any  Inoda 
outside  the  sis  mill'  limit  if  fiaid  rosd'should 
take  precedence  of  tbe  claim  of  Ibe  defcidnnt 
eompany,  and  of  the  compluinaot  coDii'ut;ior 
Ihrtu  oiler, 

Tbe  bill  further  sels  forth  that  in  February, 
1B84,  the  (rusieea  conveyed  to  the  coniplniniinl 
the  lands  jrriiiiiMl  lo  the  slate  by  thi-  Act  of 
SepleiiilKT^S,  1850,  lying  in  tlie  even  nurnUrrcd 
seclioiis  and  nilhio  six  miM  of  the  line  of 
that  portion  of  ibe  roml  conslrnclet'  wbich 
ibeori'inninediinoi-iposed  of.  viz:  123,481  acres. 
for  ilie  i-DiIre  aeventy-five  miles  of  the  road; 
and  that  the  compliiionDt  It  advised  and  be- 
Iteieslhat,  under  tbe  j;niDt  of  the  nltermitc  sec- 
tIiAs,  tbe  defendant  compnny  is  entitleil  lo 
:i840  DiTesof  land  fore»cb  mile  of  road  if  con- 
Mnicled,  and  tbat,  nberc  tbere  Isnot  .sulGci'nl 
land  in  the  oliernnlf  sections  within  six  nides 
of  tbe  line  of  tbe  road  to  make  that  quniility, 
the  deficiency  can  he  mode  up  from  tbe  iilter- 
nalf  H'Clions  tcilbm  tweoty  milcn,  under  the 
Act  of  Kliiruh  13,  18T9,  and  resolution  of  Bep- 
tcnilierSl.  1881:  and  that  the  compluinnnt  un- 
der its  coDtriirt  nith  tbe  defendant  company 
bii»  the  ^uine  ri;;ht  for  sucli  part  of  Ibe  ro:id  as 
it  hns  conslrucicd.  and  allc^^s  tbal  there  is  a 
deflcicncv  in  the  quantity  of  land  to  which  it 
ia  eiitiilecl  of  about  160,000  acres.  After  slat- 
ing other  mnticis  not  innierlnl  for  the  conoid- 
enilion  of  the  quesiiim  presented  forour deter- 
niiniiiioii.  the  bill  prays  tbnt  tlic  inistces  of  ibe 
7Vj  inlcrual  *iD)provi'menl  fiindbrcomitellcd 
to  convey  to  complainant  lhe  nccetsnry  lands 
to  make  up  lo  the  complainant  tbe  dclVieucy 
cleiiiii'd,  accovdinf;  to  the  lerma  of  their  con- 
tract with  tbe  defcndaotriiilriKid company;  the 
complainant  a»:crtiii?  its  richt  to  llie  lauds 
necessary  to  make  up  this  duticieney  by  virtue 
of  its  contract  ivltb  tbe  defcnd:int  ruilrimil 
comiHiny  for  the  constriici  ion  of  tbe  mad. 

To  thlB  bill  the defindnnt  l^u^ilceR  of  tbe  in- 
ternal improvemeni  fund  demurred,  on  the 
ftrotmd.  among  otbera.  that  Ibe  court  hud  no 
]nri<^iction  in  the  prcmi^^es. 

The  contract  between  tliL'  trustees  of  tbe  in- 
ternal Improvement  fund  of  Florida  and  the 
defendant  railroad  coinpuiiy,  beinj;  a  contract 
between  citizens  and  reiildpnte  of  tbe  same 
state,  could  not  be  enforced  by  suit  in  a  Fed- 


eml  court.  Tbe  complainant,  tbe  Plant  In- 
vestment Company,  claims  tbe  benelil  of  that 
contract,  and  seeks  to  have  it  enforced  for  ita 
benefit.  It  occupies,  in  fact,  tbe  position  ot 
assignee  of  Ihnt  contract,  ila  only  rlcbt  to  the 
lands  depending  upon  its  valldliy.  Butilcau- 
not  enforce  the  contract  in  Ibe  Federal  court: 
because,  by  section  620  of  tbe  Revised  t^lat- 
utca,  it  is  provided  that  do  circuit  court  shall 
have  cognizance  of  any  suit  to  recover  the  con- 
tents  of  any  promissory  note,  or  other  chose  in 
aetion  in  favor  of  an  assignee,  unlc»  a  suit 
micbt  have  been  prosecuted  in  such  court  to 
rct-ovcT  tbe  said  contents  if  no  assignment  l^nd 
been  mnde,  except  in  cases  of  foreign  bills  of 
exchange.  And  the  same  provision  Is  con- 
tained in  tbe  Act  of  March  3.  18^,  amenrla- 
lory  of  lbe.\ct  to  determine  the  jurisdlciinnor 
tbe  circuit  court  of  the  United  Slates.  24ijtiit. 
at  L.  cbnp.  373,  p.  o52.  As  we  said  in  the 
case  ot  S/i'vcioji  v.  BhrMm,  134  U.  8.  730, 
73S  [31:  571]  "the  terms  used— -Ibe  conientsof 
any  promissory  note  or  other  chose  in  action' 
— were  desi:;ncd  to  emiitace  tbe  rights  the  in- 
strument confiTred  which  were  capable  of  eti- 
fcireemenl  liy  suit.  They  were  not  happily 
cbo»!fn  to  convey  this  meaning,  but  they  bnve 
reci'lved  a  con'truction  sulutanlially  lo  that 
puri>urt  in  repeated  decisions  of  Ibis  court." 
And  in  supiiortof  this  doctrine  lhe  case  of  I'or- 
bii.  V.  Rlick  Hawk  Counts.  103  U.  S.  65»  [:;«: 
li:(G]  waii  cited.  In  that  c:ise  a  suit  brought  lo 
enforce  tbe  specific  perfuriiiii  nee  of 'aeon  (77 
tract  was  helil  to  be  a  suit  to  recover  tbe  con- 
tents of  a  cMe  in  action,  and  therefons  could 
D"t  be  miiinlaincd  undertbeslatule  In  question 
ID  a  Fidirul  court  in  tlie  name  ot  tbe  assiirnee, 
it  the  assignor  could  not  have  maintained  buch 

Tbe  comphtinitnt  Is  not.  It  is  true,  di-sig- 
nnted  In  the  pleadings  or  In  any  formal  iniilru- 
ment  as  ns^iiniee  of  tbe  contract  between  the 
tnislee*  of  the  internal  impruvemeiil  fund  and 
the  dcfcndniit  railway  company,  btit  tbe  term 
"assignee"  In  the  Blnlule  covers  DOl  mcri'ly 
persona  to  wiiom  is  technically  IransfiTrcd  llio 
contract  in  controversy,  but  any  one  who,  by 
virtue  of  any  transfer  to  him,  can  claim  its 
benellciul  intercut.  Tiie  contract  under  which 
the  complainant  claims,  to  wit,  its  contract 
with  tbe  defendant  company  for  the  construc- 
tion of  the  mad,  transferred  to  it  the  beneticial 
jnlcrest  of  that  company  in  the  lands  covered 
bj  its  contract  with  the  trustees,  and  tberotore 
brings  the Miit  within  tbe  prohibiiiun  of  eectioo 
V&i  of  the  Itcvised  Statutes. 

It  follows  that  tbe  circuit  court  bad  no  Jurto- 
diciionof  thisciisein  it 
liut  as  the  decree  beloi 
ernlly,  that  decree  is  re 
pellaut,  and  Ibe  cau<ie 
tion  lo  dismiss  Ibe  bill 
and  without  prejudice, 


■.  LoDiB  &  S.  F,  R.  Co.  T.  HrnuMACiiKB. 


GERHARD  SCllC.MACHEa 
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[No,  238-1 
Submitled  Fa.  1.   iS3i.     bedded   Jf 

arch  S, 

JW'J, 

IN  EltROn  to  tlie  Circuit  Court  of  the 
UiiiitHl  Stnlps  for  Hie  Wc-slirn  DiKlti'l  of 
ArkuniMS,  to  rcvlt^w  a  ji]it);nic-iit  [orllie  pliiiD- 
lilT.  CrirliarU  Srbuniiii'iKT,  in  in  action 
broni'lit  by  liim  aguiiisl  ibe  St.  Trillin  &  Sub 
Frilllel^co  Rnilwa.v  C'>ni|iiiny,  tor  p<-i-i>iinl  in- 
Juiics  ri'Ci'ivfil  liv  liiin  tvliile  in  ibe('iii|>liiy  of 
the  ilcrtniliiiit  railway  runipaliy,  a.'i  a  Iniiorvr 
upon  n  firiivcl  Imiu,  iUefiMd,  and  Mate  re- 
mit ailfl  for  fu  Hhtr  jaixefh  ng. 

ti«e  bume  coae  bcluiv,  311  Fei].  Rep.  174. 

Stnlcment  by  ifr.  Jtitlice  Brown  i 


OT  mipht  with  proper  rftliirpncc  hnve  hid  r,^ 
licp;  Hiiiilbalhyrpiisiinof  llieiifslisinw.-'f  iht 
(lcfcD(t.int  inpcrmillttifiBuclidcrfLTtivebnkc'O 
be  u>eil,  ploioliS  wax,  by  tbe  ilriklac  o!  t..c 
cms  ngaiiist  llic  (ritin  on  wliJcb  be  was  ric  ' e, 
vinleiilly  tbrocTTi  from  llie  Cur  upon  Ibe  'r-.cK, 
the  wheels  niniiiug  over  his  lefl  fool  an-:  ia- 
Qiellni^    painful  and    i>erious  lojnrlrt.     Id   a 

I  auppiemenlal  complninl,  plaintiff  furlL«r 
charged  llie  defeniiiiut  nitb  nepHL'cnce  in  li'i 

I  ing  to  make   nud  enforce  euilulile  rr^ul.ili  si 

I  as  to  tbe  mnnner  of  Bnilchin::  and  nnbicj  -.p 
trfiiii«,  rpgulaliiij;  tbe  speed  tberKif.  an ;  i:> 

J  Tiilin!;  a  aiilllcifol  number  ot  liraKcmta  Ui 
cbec'k  and  control  tbe  carf , 

I      Tbe  niiswpr  put  in  issue  all  thcw  »llf;i---« 

'and  pleiidi'd  contributory  ocgltgeLce  oz  ti« 
{lart  of  Ibe  pliiiiitilT. 

I  L'poD  tbe  iriiil  the  ca«e  was  Mibmitied  ;■  •*» 
jury,  wbo  reliLnii^ri  a  verdicl  for  Ibe  tML:f.,r 
in  ihe  sum  of  t»l)00,  uimn  nhieh  ;;>i.-ne'ji 
wns  entered,  and  defendmiC  sued  ou:  uu  tts 
ot  error. 

.Vrnrji,  Geor^;*   R.  P»ek,  Edvnom  T 
Kennm,,  A.  T.  Britton  and  A.  R.h 

for  plaiuiIlT  Id  error; 
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pateii  act  beinir  ntc'-^T-r  •-'•  "-,• 
un('\|ie('trdlT  iocri-t-ii;  ..i    ai',."' 

by  reasoualile  uFt  o^  u>-  «i     '::,'—    : 
biive  saved  binue^f  t:r  r-'.^.  j:    _ 
cover  from  flie  m^--<-  ii^r.-.-r 
A'-':ndY.  Ttr^A--;  t  .         :;   : 
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m^,  147  U.  8.  671  (87:  284);  1  Sbearm.  & 
Redf.  Ne^.  §  99.  See  opioioD  of  the  court  be- 
low in  tbi8  case,  89  Fed.  Rep.  174. 

Tbere  are  uo  decrees  of  negligence.  Gross 
negligence  is  simply  negligence.  It  is  want  of 
doc  care  according  to  circumstances. 

Milwaukee  <fc  8t,  P,  B.  Co.v.  Arms,  91 U.  8. 
494  (23:  876);  16  Am.  &  Eng.  Enc.  Law,  426. 

Tbat  the  evidence  was  ample  to  sbow  a  case 
of  negligence  on  the  part  of  the  defeodant,  is 
quite  obvious.  However  the  defendant's  omis- 
sion of  due  care  may  be  denounced  as  willful, 
gross,  reckless  or  wanton,  it  will  still  remain 
he  was  guilty  of  nogligenco. 

Chicago  &  N.  W.  R.  Co.  v.  BayHcld.  87 
Mich.  2br>;  Gfiicapo.  St,  P.,  M.  it:  0.  R.  Co.  v. 
Lundgtrom,  16  Neb.  254,  49  Am.  Rep.  718; 
Cfiirfff/o,  \f.  d:  St.  P.  R,  Co.  v.  A'om,  112  U.  8. 
877  (28:  787). 


70]  *^fr.  Jvsttce  Brown  delivered  the  opin- 
ion of  the  court: 

We  do  not  find  it  necessary  to  consider  in 
detail  the  specification  of  errors  assigned  to 
tbechnrc:e  of  the  court  in  this  case,  as  we  are 
of  opinion  that,  upon  the  conceded  facts, 
there  was  such  contributory  negligence  on  the 
part  of  the  plaintiff  as  required  the  court  to 
direct  a  verdict  for  the  defendant. 

The  testimony  showed  tbat  plaintiff  was 
employed  as  a  common  laborer  bv  defendant; 
that  it' was  bis  duty  to  assist  in  loading  cars 
with  gravel  and  then  ride  down  on  the  train  to 
that  portion  of  the  track  where  the  gravel  was 
to  be  used,  and  there  to  assist  in  unloading  and 
placing  the  gravel  between  the  ties.  At  the 
time  01  his  injury,  plaintiff  was  sitting  on  the 
end  of  a  loaded  flat  car  next  to  the  caboose, 
with  bis  feet  hanging  over  the  side  of  the  car. 
The  train  had  stopped  at  Talihina.  a  station 
between  the  gravel  pit  and  its  destination,  to 
take  up  ten  additional  carloads  of  gravel,  which 
were  standing  upon  a  side  track,  the  original 
train  consisting  of  four  cars  and  a  caboose. 
On  arriving  at  Talihina,  the  engine  left  the 
cars  and  caboose  on  the  main  track,  went  in 
on  the  siding,  coupled  on  thirteen  cars  that 
were  standing  on  the  side  track,  three  of  which 
next  the  engine  were  not  wanted.  When  the 
engine  and  thirteen  cars  got  on  to  the  main 
track,  the  ten  cars  that  were  wanted  were  cut 
loose  from  the  engine,  and  allowed  to  go  down 
the  grade.  The  grade  proved  to  be  a  little 
steeper  than  the  brakeman  in  charge  of  the 
cars  supposed,  and,  to  use  his  own  words, 
"The  cars  got  the  start  of  me  a  little,  and 
when  I  saw  they  were  going  to  hit  a  little  too 
bard,  I  hallooed  to  the  men  'Look  out  I'  I 
saw  they  were  going  to  bit  harder  than  I 
thought,  harder  than  cars  ought  to  strike  in 
making  a  coupling."  They  came  in  contact 
with  that  portion  of  the  train  on  which  plain- 
tiff sat  with  a  violent  jar  or  shock,  which 
caused  him  to  lose  bis  balance,  fall  with  bis 
feet  upon  the  track,  when  the  wheels  passed 
over  a  portion  of  his  right  foot,  necessitating 
amputation. 

The  testimony  showed  that  the  train  was 
manned  by  the  usual  complement  of  trainmen, 
801  namely,  a  conductor,  two  *brakemnn,  an 
engineer,  and  a  fireman,  and  that  each  was 
competent  At  the  time  of  the  injury,  the 
SS:f 


conductor  was  near  the  forward  end  of  the  four 
stationary  cars  for  the  purpose  of  making  the 
coupling.  The  engineer  and  fireman  were  in 
their  proper  positions  upon  the  engine.  One 
bnikcman  was  with  the  engine  and  three  cars, 
which  were  being  replaced  on  the  side  track; 
and  the  other  was  on  the  ten  cars  which  were 
to  be  attached  to  the  train.  There  was  no 
evidence  of  any  defect  in  the  brakes,  machin- 
ery,  or  appliances,  or  any  failure  to  make  or 
enforce  suitable  reculations,  and  these  issues 
were  not  submitted  to  the  jury.  There  was 
evidence  tending  to  show  that  the  place  where 
the  plaintiff  sat  when  he  fell  was  a  dangerous 
place  to  be  when  cars  were  being  coupled,  and 
plaintiff  testified  tbat  he  knew  tbat  they  were 
about  to  couple  some  cars,  but  was  not  watch- 
ine  and  did  not  see  the  other  cars  come  down. 
There  was  evidence  tending  to  show  that  both 
the  brakeman  and  the  foreinan  shouted  to  the 
men  on  the  flat  cars  to  look  out.  and  that 
they  were  distinctly  heard  by  persons  in  a  less 
favorable  place  to  bear  than  the  plaintiff. 
There  was  also  evidence  tending  to  show  that 
the  men  bad  been  warned  by  their  foreman 
and  by  the  train  master  not  to  ride  on  the  flat 
cars,  but  to  ride  in  the  caboose,  and  that  the 
conductor  bad  told  this  same  /rang  of  laborers 
that  morning  tbat  they  had  better  ride  in  the 
caboose,  and  that  there  was  plenty  of  room 
there.  There  was  also  testimony  tbat  the  men 
often  rode  on  flat  cars  with  the  knowledge  of 
the  foreman  and  conductor. 

The  gist  of  all  this  testimony  is  that,  not- 
withstanding the  foreman  and  the  trainmaster 
had  warned  the  men  not  to  ride  on  the  flat 
cars,  and  had  provided  a  caboose  in  which  he 
was  told  it  was  safer  to  ride,  plaintiff  selected 
a  place  be  knew  to  be  dan^^crous,  when  cars 
were  bein?  coupled,  sat  with  his  legs  hanging 
over  the  side  of  the  car  in  a  position  in  which 
be  could  be  easily  jostled  off,  and  paid  so  little 
attention  to  what  be  knew  was  going  on  that 
he  not  only  did  not  watch  or  see  the  other  cars 
comin?  down,  but  failed  to  bear  a  warning 
shout  heard  by  others  in  the  vicinity,  at  least 
one  of  whom  was  more  remote  than  be.  Under 
such  circumstances,  *he  has  do  right  to  [81 
call  upon  the  company  to  pay  him  damages. 
Had  be  been  riding  in  the  caboose  he  would 
have  been  safe.  Had  he  taken  the  precaution 
to  notice  what  was  going  on.  he  could  not  have 
failed  to  see  tbat  a  collision  was  imminent, 
and  could  have  jumped  off.  The  only  negli- 
gence chargeable  against  the  defendant  was  in 
backing  the  train  down  at  too  great  speed. 
But,- giving  to  his  own  conduct  as  well  as 
tbat  of  the  defendant  the  construction  moat 
favorable  to  the  plaintiff,  there  was  no  theory 
upon  which  it  was  proper  to  submit  the  case 
to  the  jury.  There  was  no  negligence  by  the 
defendant  shown  as  occurring  subsequent  to 
the  negligence  of  the  plaintiff,  since  bis  neg- 
ligence was  continuous  down  to  tbe  moment 
of  the  injury.  Neither  was  there  any  evi- 
dence of  a  willful  or  intentional  negligence 
on  the  part  of  the  defendant  for  the  purpose 
of  injuring  tbe  plaintiff.  None  such  was 
averred  in  the  comf)1aint,  and  none  such  waa 
shown  in  the  testimony.  The  case  of  Balti- 
more dk  0.  R.  Co.  V.  Jones,  95  U.  8.  439  (24: 
506],  is  directly  in  point,  and  is  decisive  of 
this.    See  also  8t,    [A>uiB  dt  8,  F.  R.  Co.  ▼. 
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Marker,  41  Ark.  452;  (72t>nT  v.  Scott  en,  82 
Micb.  869. 

The  judgment  of  the  court  below  must  be 
reyersed,  aod  tbe  cause  remnnded  with  di- 
rections to  set  aside  the  verdict  and  for  further 
proceedings  in  conformity  with  this  opinion. 


BAM  LAZARUS.  Plff.  in  Err.. 

V. 

WILLIAM  WALTER  PHELPa 

(See  &  C.  Reporter's  ed.  81.87.) 

Liability  for  pasturage  landi, 

1.  Where  one  encloses  tbe  lands  of  another  with  his 
own,  in  a  common  enclosure,  and  puts  therein  to 
pasture  mere  cattle  than  are  sufficient  to  con<jume 
the  irran  on  bis  own  lands,  be  is  liable  to  such 
other  for  tbe  rental  value  of  such  other's  lands 
so  enclosed:  although,  by  the  laws  of  the  state, 
tbe  owner  of  land  trespassed  upon  by  cattle  can> 
not  recover  damages  for  tbe  trespass,  unless  his 
land  is  fenced. 

IL  Where  tbe  facts  show  an  intent  by  defendant 
to  avail  himself  of  tbe  pasturage  of  plaintiff's 
lands,  tbe  law  raises  an  implied  promise  to  pay 
for  such  use  and  occupation  of  the  lauds  by  bim. 

[No.  225.]    . 
Argued  and  Suhmilted  Jan,  23,  tJ^  1894,    Do- 
cided  March  6,  1804, 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed Stales  for  the  Noribern  District  of  Texas, 
to  review  a  judgment  in  favor  of  plaintiff, 
William  Walter  Pbelps,  against  tbe  defendant, 
Sam  Lazarus,  for  tbe  rental  value  of  certain 
lands  in  Texas.    Affirmed, 

Statement  by  Mr.  Justice  Brown: 
82]  *This  was  an  action  brought  in  the  Cir- 
cuit Court  of  tbe  United  States  for  tbe  Northern 
District  of  Texas,  September  17,  1888,  by 
William  Walter  Phelps,  to  recover  of  the 
plaintiff  in  error,  Sam  Lazarus,  the  rental 
value  of  176,000  acres  of  laud  in  Texas,  from 
April  15,  1887,  at  eight  cents  per  acre  per  an- 
num. The  facts  of  the  case,  as  shown  by  tbe 
pleadings  and  proofs,  were  substantially  as 
zollows: 

In  1882  Phelps's  vendor  leased  these  lands, 
tbe  sections  of  which  alternated  with  sections 
owned  bv  tbe  Texas  public  school  fund,  to  the 
firm  of  Curtis  and  Atkinson  for  five  years,  at 
two  cents  per  acre,  for  grazing  purposes.  It 
was  agreed  in  the  contract  of  lease  that  all  im- 
provements made  by  tbe  lessee  should  become 
the  property  of  the  lessor  at  tbe  expiration  of 
the  lease.  Curtis  and  Atlsinson,  in  conjuuc- 
tion  with  adjoining  owners,  built  a  fence 
around  the  north,  east,  and  west  sides  of  their 
land.  These  fences  included  the  school  sec- 
tions as  well  as  those  of  Phelps.  They  did  not 
■eparate  tbe  sections  leased  by  them  From  the 
aliemate  school  sections  by  fence,  nor  did  they 
apply  for  a  lease  of  these  alternate  sections 
from  the  sUte  until  June  12,  1887.  Before 
the  lease  was  granted,  however,  Curtis  and 
Atkinson  sold  nearly  all  the  cattle  and  horses 
owned  by  them  on  the  enclosure  to  Sam  Laz- 
arus, plaintiff  in  error  and  defendant  below. 
Lazarus  applied  to  tbe  state  for  a  lease  of  these 
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alternate  school  lands,  and,  in  September, 
1887,  a  lease  was  delivered  to  him  to  take  ef- 
fect from  the  date  of  the  application  of  Curtis 
and  Atkinson,  June  12,  1887.  There  was  a 
penalty  under  the  law  of  Texas  for  using  the 
public  lands  without  a  lease. 

Phelps  became  the  owner  of  168,800  acres 
April  15.  1887.  and  Curtis  and  Atkinson  held 
under  bim  as  tenants  at  will  up  to  tbe  date  of 
the  sale  of  their  stock.  After  the  purchase  of 
this  stock  by  Lazarus,  some  ne<:;otiations  were 
entered  into  with  Phelps  for  a  lease  of  the 
lands,  but  nothing  came  of  them.  Subse- 
quently be  secured  tbe  lease  of  the  alternate 
school  sections  to  the  amount  of  162,270  acres. 

In  the  fall  of  1887,  tbe  owners  of  the  land  on 
the  south  of  these  sections  in  dispute  erected  a 
fence  di  riding  their  lands  from  those  of  Phelps, 
thus  entirely  enclosing  the  108,300  acres  be- 
longing *to  Phelps  and  the  alteroatins  [83 
school  sections  in  one  continuous  tract  of  land. 

During  the  tenancy  of  Curtis  and  Atkinson 
they  had  erected  two  tanks,  one  upon  the  land 
of  Pbelpa.  Tbe  location  of  the  other  was  not 
proven.  These  tanks  were  subsequently  used 
by  Lazarus.  After  tlie  purchase  by  defendant 
of  the  stock  of  Curtis  and  Atkinson,  he  con- 
tracted to  pasture  upon  this  land,  besides  his 
own  stock,  one  herd  of  8500  head,  for  which 
he  received  $5000  for  the  tirst  year,  and  $1.65 
per  head  until  purchased  by  him  in  1889;  and 
3000  calves  for  which  he  received  $2500.  The 
cattle  owned  and  controlled  by  I^azarus  were 
not  confined  to  the  school  sections  leased  by 
him,  but  grazed  upon  the  lands  of  Pbclps;  and 
the  undisputed  proof  was  that  the  entire  tract 
was  overstocked,  but  in  no  other  way  than  by 
having  his  cattle  in  this  enclosure,  did  Lazarus 
prevent  the  owner  of  the  168.300  acres  from 
taking  possession  or  from  grazing  other  stock 
thereon. 

Upon  this  state  of  facts  and  proof  as  to  the 
rental  value  of  the  laud,  Phelps  secure<l  a  ver- 
dict and  judgment  for  $8417.  Tbe  defendant 
thereupon  sued  out  this  writ  of  error. 

Mr.  Henry  C.  Coke  for  plaintiff  in  error, 
Messrs.    Leig^h    RobiDaon    and    Leake, 
Henry  dt  Reeves  for  defendant  in  error. 

Mr  Justice  Brown  delivered  the  opinion 
of  the  court: 

But  a  single  error  is  assigned  to  the  action 
of  tbe  court  below,  and  that  is  to  tbe  charge 
that  defendant  was  liable  to  the  plaintiff  for 
the  value  of  tbe  use  and  occupation  of  the 
plaintiff's  land,  if  he  had  in  the  common  en- 
closure more  cattle  than  were  sufficient  to  con- 
sume the  prass  on  tbe  lands  leased  of  the  state 
of  Texas  by  the  defendant. 

The  defendant,  upon  tbe  contrary,  requested 
the  court  to  charee  that  "in  Texas,  the  law  is 
that  the  owner  oistock  is  not  required  to  keep 
them  in  an  enclosure,  or  to  prevent  *tbem  [84 
from  ranging  on  the  land  of  others;  and  that 
the  owner  of  land  trespassed  upon  by  cattle  can- 
not recover  from  the  owner  of  the  cattle  dam- 
ages for  the  trespass,  unless  his  land  is  fenced;** 
and  further,  "that  to  entitle  tbe  plaintiff  to  re- 
cover in  this  suit  you  must  believe  from  the 
evidence  that  the  plaintiff's  lands  were  fen<>ed 
from  those  leased  by  defendant.  If  there  waa 
a  common  eQclQ«at«%xo\m<^^i2^<b\uA*^^\^^a^- 
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tiff  and  those  leaded  by  defendant  and  no  fence 
separating  sucb  lands,  tben  the  plaintiff  can- 
not recover."  The  views  of  the  court  below, 
concisely  stated,  are  contained  in  the  instruc- 
tion tbat  if  the  defendant  kept  the  enclosure 
80  overstocked,  as  plaintiff  claimed,  then  he  is 
liable  for  the  value  of  the  rent  of  plaintiff's 
lands.  The  request  of  defendant,  taken  in 
connection  with  the  instruction  given,  presents 
the  respective  views  of  the  law  entertained  by 
counsel  upon  either  side,  and  upon  which  the 
case  turned. 

The  rule  of  the  common  law  was  admitted 
to  be  that  a  land  owner  is  not  bound  to  fence 
bis  land  against  the  cattle  of  others.  The 
owner  of  such  cattle  must  confine  them  to  his 
own  land,  and  will  be  liable  for  trespasses 
committed  by  them  upon  the  unenclosed  lands 
of  others.  This  rule,  however,  has  been  modi- 
fled  in  Texas  by  Revised  Statutes  of  Texas, 
article  2481,  which  enacts  that* 'every  ^rdener, 
farmer,  or  planter  shall  make  a  sufficient  fence 
about  bis  clear  land  under  cultivation  at  least 
tve  feet  high,  and  make  such  fence  sufficient- 
ly close  to  prevent  hogs  from  passing  through 
Ibe  same."  And  bv  article  2434:  "If  it  shall 
appear  that  the  said  fence  is  insufficient,  then 
the  owner  of  such  cattle,  horses,  hogs,  or  other 
•tock  shall  not  be  liable  to  make  satisfaction 
for  8uch  damages."  Construing  this  statute, 
the  supreme  court  of  Texas  held,  in  Sabine  & 
E.  T,  R.  Co.  V.  Johnson,  65  Tex.  8«9.  893,  that 
"since  the  fence  law  of  1840  the  owner  of  un- 
enclosed land  has  no  right  of  action  for  the 
intrusion  of  stock  upon  it.  ...  The  appellee 
had  no  right  to  graze  his  cattle  on  these 
leagues,  but  in  doing  so  was  guilty  of  no  ac- 
tionable wrong.  In  letting  his  stock  range  on 
this  land  he  asserted  no  right  in  the  land  and 
acquit ed  none."  See  also  Pace  v.  Potter, 
861  85  Tex.  476.  This  custom  of  *permitting 
cattle  to  run  at  large  without  responsibility  for 
their  straying  upon  the  lands  of  others  was  also 
rec<»guizcd  bv  tliis  court  in  Buford  v.  Uoutz, 
188  U.  S.  320  [33:  618]. 

The  object  of  the  statute  above  cited  is 
manifest.  As  there  are,  or  were,  in  the  state 
of  Texas,  as  well  as  in  the  newer  states  of  the 
West  generally,  vast  areas  of  land  over  which, 
80  long  as  the  government  owned  them,  cattle 
had  been  permuted  to  roam  at  will  for  pastur- 
age, it  was  not  thought  proper,  as  the  land 
was  gradually  taken  up  by  individual  pro- 
prietors, to  change  the  custom  of  the  country 
in  that  particular,  and  oblige  cattle  owners  to 
incur  the  heavy  expense  of  fencing  their  land, 
or  be  held  as  trespassers  by  leason  of  their 
cattle  accidentally  straying  upon  the  land  of 
others.  It  could  never  have  been  intended, 
however,  to  authorize  cattle  owners  deliberate- 
ly to  take  possession  of  such  lands,  and  de- 
pasture theircattle  upon  them  without  making 
compensation,  particularly  if  this  were  done 

Sl^ainst  the  will  of  the  owner,  or  under  such 
rcumstances  as  to  show  a  deliberate  intent  to 
obtain  the  l>eneflt  of  another's  pasturage.  In 
other  words,  the  trespass  authorized,  or  rather 
condoned,  was  an  accidental  trespass  caused 
by  straying  cattle.  If,  for  example,  a  cattle 
owner,  knowing  that  the  proprietor  of  certain 
lands  has  been  in  the  habit  of  leasing  his 
lands  for  pasturage,  should  deliberately  drive 
Ais  cattle  upon  such  lands  in  order  that  they 
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\  might  feed  there,  it  would  scarcely  be  claimed 
'  tbat  be  would  not  be  bound  to  pay  a  reason- 
able rental.  So,  if  he  lease  a  section  of  land, 
adjoining  an  unenclosed  section  of  another, 
and  stock  his  own  section  with  a  greater  num- 
ber of  cattle  than  it  could  properly  support,  so 
that,  in  order  to  obtain  the  proper  amount  of 
grass,  they  would  be  forced  to  stray  over  upon 
the  adjoining  section,  the  duty  to  make  C(»m- 
pensation  would  be  as  plain  as  though  the 
cattle  had  been  driven  there  in  the  first  in- 
stance. The  ordinary  rule  that  a  man  is 
bound  to  contemplate  the  natural  and  prohnble 
consequences  of  his  own  act  would  apply  in 
such  a  case.  In  8t.  Louis  Cattle  Co.  v.  Vaught, 
I  Tex.  Civ.  App.  388,  890,  the  court  observed: 
*'This  doctrine,  however,  does  not  authorize 
the  owner  of  cattle  by  affirmative  conduct 
on  his  part  to  appropriate  the  *use  of  [8(1 
such  lands  to  his  own  benefit.  He  will  not  be 
permitted  thus  to  ignore  the  truth  that  every 
one  is  entitled  to  the  exclusive  enjoyment  of 
his  own  property.  In  this  case,  the  appellant, 
by  means  of  a  fence  constructed  or  maiutaioed 
by  it,  enclosed  the  lands  of  the  appellee  in 
such  manner  as  to  reap  from  it  those  t)cnefits, 
which  as  a  rule  are  incident  exclusively  to 
ownership.  The  use  and  enjoyment  of  the 
property  under  such  circumstances  import 
necessarily  the  idea  of  liability."  In  this  ciise 
it  was  held  that,  where  the  owner  of  several 
tracts  of  land,  in  enclosing  them  within  a 
larger  enclosure,  neces.sarily  enclosed  a  tract 
belonging  to  another,  this  was  such  an  a))pro- 
priation  of  the  lands  of  such  person  as  rendered 
the  defendant  liable  for  the  reasonable  value 
of  the  tract  so  enclosed.  See  also  Kcnrhncker 
V.  Cleveland,  C.  &  C.  It  Co.  3  Ohio  St.  172.  62 
Am.  Dec.  246;  Union  Pac.  li.  Co.  v.  Uollios, 
5  Kan.  167,  177;  Lmkin  v.  Taylor,  5  Kan.  433; 
Delnney  v.  Errickson,  11  Neb.  5J^3;  Cli8  v. 
Morgan,  61  Iowa.  712;  Willardv.  Matfwsus,  7 
Colo.  76. 

In  the  case  under  consideration,  the  testi- 
mony showed  that  for  five  years  before  the 
plaintiff  acquired  title  to  the  Inmls  inque<lion. 
they  had  been  leased  to  Curtis  and  Atkinson 
for  pasiurayc  purpose's,  at  a  rcnlal  of  two  crnts 
per  acre,  with  the  stipulation  that  all  pcrnm- 
nent  improvements  erected  by  the  lessees  dur- 
ing the  term  should,  at  the  end  of  the  term, 
remain  on  the  lensed  lands,  and  become  the 
property  of  the  lessor;  and  thut  they  were 
about  leasing  the  alternate  sections  of  school 
Imds  when  they  failed;  that  in  September, 
1887,  defendant,  who,  in  the  June  previous, 
had  bought  out  the  stock  of  Curtis  and  Atkin- 
son, together  with  all  their  interest  in  the 
fences,  corrals,  water  tanks  (one  of  which  was 
upon  plaintiff's  land)  and  other  property  with- 
in the  common  enclosure  of  plaintiff  and  the 
public  school  lands,  leased  of  the  stale  the  al- 
ternate'sections  of  school  lands  within  this  en- 
closure for  four  years  at  four  cents  oer  acre. 
It  seems,  too,  that  negotiations  were  had,  after 
defendant  bought  the  cattle  and  horses  from 
Curtis  and  Atkinson,  between  him  and  the 
plaintiff's  agent  respecting  the  lease  of  plain- 
tiff'a  lands,  but  no  agreenient  was  reached  be- 
tween the  parties  as  to  the  price  to  be  paid, 
and  the  *8ame  were  not  leased  by  the  de-  [87 
fendant  or  held  by  him  as  tenant  of  the  plain- 
tiff.   The  testimony  further  showed  that,  from 
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the  time  defendant  obtained  the  lease  of  the 
state  until  the  date  of  1  be  trial,  the  stock  owned 
or  controlled  by  him  was  more  than  sufflcicnt  to 
consume  the  grass  on  the  plaintiff's  lands,  and 
tlie  sections  alternating  therewith  leased  by  the 
defendant  from  the  public  school  fund.  De 
fendant  not  only  pastured  his  own  stock  upon 
these  lands  but  35()0  head  of  cattle  owned  by  one 
Evans,  for  which  he  received  $5000  the  first 
year,  and  for  the  remaining  period  up  to  the 
year  1889,  when  he  purchased  them,  $1.65  per 
bend,  as  well  as  |25u0  for  the  pasturage  of 
8000  calves  belonging  to  another  party. 

These  facts  certainly  showed  an  intent  on 
tbe  part  of  the  defendant  to  a?ail  bim.^^elf  of 
the  pastursige  of  plaintiff's  lands,  and  fully  au- 
tnorized  the  instruction  of  the  court  to  the  jury 
that,  if  the  dcfcndtint  overstocked  the  enclos 
ure,  he  should  be  held  liable  to  the  plaintiff 
for  the  rental  value  of  the  lands.  In  such  case 
the  law  rai^e8  an  implied  promise  to  pay  a  rea- 
sonable sum  for  the  use  and  occupation  of  the 
lands,  even  though  negotiatic^ns  for  a  new  lease 
had  proven  unsuccessifnl.  t^chuyler  v.  iSmith, 
51  N.  Y.  809,  10  Am.  Rep.  609. 

T/itre  ir/ix  no  error  in  the  action  of  (he  court 
below,  and  its  jndgmeiU  is,  therefore,  affirmed. 


*Upon  the  trial  of  the  case  the  jury  re-  [88 
turned  a  verdict  for  the  plaintiff  in  tiie  sum  of 
$7739,  for  which  judgment  was  entered,  and 
defendant  sued  out  this  writ  of  error. 

^fr.  M.  L.  Crawford  for  plaintiff  in  error. 
Mrssrtt.  Lei^h  Robinson  and  Ixake,  Ucnry 
<]&  lia'cea  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

There  is  no  assiirnment  of  errors  sent  up 
with  the  record  in  ihi.s  ca.se,  as  requiicd  by 
Rev.  Stat,  ii  997.  aiid  no  "spccitlcation  of  the 
errors  relied  upon,"  as  required  by  Rule  21  of 
this  court.  This  rule  reiiuires  that  the  specili 
cntiou  "shall  .^^ei  oui  separately  and  purlieu 
larly  each  error  a^siirned  and  intended  to  lie 
urged,"  and  theie  i*?  no  such  "plain  error  not 
assiL^ed  or  spccifli'd,"  as  calls  upon  the  rourl 
to  exercise  its  opticm  to  review  the  que.Mions 
involved.  Il  would  seem  iliat  urdess  the  siui- 
ute  and  nde  are  lie  entirely  di.'^iei.'^irded,  thi.s 
writ  of  error  must  be  dismissed,  and  ii  is  so 
ordered. 


ALFRED  ROWE  et    al.,    Plffs.   in   Err,, 

WILLIAM   WALTER  PHELPS. 

(See  S.  C.  Reporter's  ed.  87,  88.) 

Dismissal  of  writ  of  error. 

Where  there  la  no  nssifrnment  of  errors  sent  up 
with  ttic  record  In  the  case,  as  required  by  Ucv. 
Stat.  6  tK>7,  and  no  ''specification  of  the  errors  re- 
he<l  upun/'as  required  by  Rule  21  of  this  court, 
and  no  such  plain  error  as  tbe  court,  at  \i%  op- 
tioo,  will  review,  the  writ  uf  error  will  be  dismiss- 

fNo.  237.] 
Argued  and  Submitted  Feb.  1,  189J^.     Decided 

March  6,  1894. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas,  to 
review  a  judgment  in  favor  of  William  Waller 
Phelps,  plaintiff,  in  an  action  brouchtby  him 
asainst  Alfred  Rowe  et  al..  to  recover  the 
rental  value  of  certain  sections  of  land,  de- 
pastured by  defendants.     Dismissed. 

Statement  by  Mr.  Justice  Brown: 
This  was.  as  in  tbe  preceding  case,  an  action 
by  the  deiendant  in  error  to  recover  the  rental 
value  of  certain  sections  of  land  alleged  to 
have  been  depastured  by  the  plaintilTs  in  error, 
constituting  the  firm  of  Rowe  Bros. 

m  ■  ■         ■         ■       '   —  —  — —■  —       -■  ■■  ■       ■     ■  I 

Note.— ji«  to  exception,  when  wvft  he  taken,  to 
be  availat)le  anreoiew,  see  note  to  Pheipe  v.  Mayer, 
14:613. 

A»  to  ithat  particularity  in  exceptions  is  neces- 
sary in  ftrder  toareview  in  ajipeUate  ctiirt,  8«e  note 
to  Moore  v.  Dank  of  the  Aleiropolis,  10: 17% 

Thal^  in  equity  cases,  admission  of  iUegal  evidence 
is  hot,  of  itself,  ground  of  reversal  or  a  bill  of  excep- 
tion, see  note  to  Field  v.  United  States.  9:  94. 

As  to  vhat  questions  the  United  States  Supreme 
Cmtrt  will  review  on  u?rit  of  error;  Itill  of  exceptions^ 
•ee  note  to  Parks  v.  Turner,  13: 888. 


AUGUSTUS   R.  GUMAER  et  al.,  Appts., 

F. 

THE  COLORADO  OIL  COMPANY. 
(See  8.  C  Reporter's  ed.  SS-gs.) 

Action  for  injunction, 

Wliere  one  purchases  a  lease  of  oil  lands  and 
takes  the  lease  to  himselt  in  his  own  name,  letters 
and  tclejrrams  sent  by  him  to  another  proposing 
to  sell  certain  rfahts  In  the  lease  to  such  other, 
and  the  tatter's  answers  thercto,  are  evidence  to 
show  that  the  purchaser  did  not  buy  tbe  lease  as 
tbe  agent  or  trustee  of  the  latter. 

[No.  50] 

Argued  and  Submit! ed  Oct.  f  4,  189$,    Decided 

March  6,  1894, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  Un  ted  Slates  for  the  District  of 
Colorado,  in  a  suii  in  equity  biouiyht  by  the 
Colorado  Oil  Company,  plain titt,  against 
Augustus  R.  Oumaer  et  al.,  defendants,  re- 
strnining  the  defendants  from  iocuinbering  a 
certain  leasehold  estate,  and  from  consuming 
any  oil  or  mineral  from  said  estate,  oi  disturb- 
ing complainant's  possession  thereof,  and  or- 
dering thai  certain  leases  be  canceled  and 
annulled,  etc.  Case  remanded  to  the  court  be- 
loir,  w  th  direct i'jn  to  set  aside  the  decree,  and 
dismiss  the  suit. 

Statement  by  ^fr,  Justice  Shiras : 
The  Colora  Jo  Oil  Company  (le>cii-)ing  itself 
as  a  corporation  oriranized  and  exisimu  under 
the  laws  of  New  York,  brouiiht  its  bill  in  equi 
ty  in  the  Circuit  Court  of  the  United  Slates 
*f()r  the  District  of  Colorado,  on  June  [Hi} 
15,  1H87,  aeainst  Augustus  Ii.  Gumaer,  a  citi- 
zen of  Colorado,  and  the  Florence  Oil  Com- 
pany of  that  state,  praying  for  an  injunction 
to  restrain  tbe  defendant  Gumaer  from  assign- 
ing or  encumlH'rinff  a  ceruiin  leasehold  estate, 
with  certain  riL'hts  and  privileges  thereto  an- 
nexed, and  to  restrain  the  d«(«\i<dttii\&  %\A«^^^ 
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of  tbem  from  codsudud^  any  oil,  gas,  metal, 
or  mineral  from  the  leaseliold  premises,  or  dis 
turbiogtbecomplaiDaot's  possession  thereof,  or 
destroying  its  property  thereon.  The  court  en- 
tered an  order  on  the  following  day,  restrain- 
ing the  defendants  from  doing  any  of  the  acts 
which  the  complainants  sought  to  have  en- 
joined until  the  27th  of  the  same  month,  the 
day  set  for  a  hearing  of  the  cause .  On  that  day 
It  was  ordered,  in  accordance  with  the  stipu- 
lation of  counsel,  that  the  restraining  order 
should  remain  in  force  until  the  final  hearing, 
and  that  the  defeudants  should  answer  to  the 
merits  on  or  before  September  15,  1887.  On 
the  12th  of  that  month  the  defendant  Gumaer 
filed  his  answer,  and  on  the  3d  of  the  follow- 
ing month  the  company  filed  a  formal  repli- 
cation (hereto. 

A  judgment  pi'o  conjesso  against  the  Flor- 
snce  Oil  Company  was  entered  on  February 
5, 1888.  The  cause  as  against  Gumaer  was 
heard  in  the  said  court  upon  bill,  answer,  and 
evidence,  and  on  December  22,  1888,  the  court 
entered  a  final  decree  ombodyinj;  the  relief  by 
injunction  prayed  for  in  the  bill,  and  ordering 
that  a  lease  from  Stephen  J.  Tanner  to  Gu- 
maer, dated  October  o.  18S0,  be  surrendered 
and  delivered,  for  the  use  of  the  complainant, 
into  the  ofilce  of  the  clerk  of  the  court,  and 
that  two  other  leases,  dated  respectively  Oc- 
tober 12,  1886,  and  December  20,  1886.  by 
which  it  appeared  that  Gumaer  had  granted 
and  demised  certain  parts  of  the  property  to 
the  company,  be  cancelled  and  annulled,  and 
all  parties  thereto  be  relieved  from  the  con- 
ditions thereof.  The  defendants  appealed 
from  that  decree  to  this  court. 

Mr,  Thomas  M.  Patteraon  for  appel- 
lants 
Messrs.  E.  T.  Wella,  R.  T.  McNeal  and 

Jno.  G.  Taylor  for  appellee. 

OO]  *ilfr.  Justice  Shir  as  delivered  the  opin- 
ion of  the  court: 

The  Colorado  Oil  Company,  a  corporation 
organized  under  the  laws  of  the  state  of  New 
York,  and  whose  purpose  was  to  mine,  pro- 
duce, refine,  and  aeal  in  petroleum  and  its 
products,  procured  from  the  owners  of  lands, 
ntuated  in  the  county  of  Fremont  and  state  of 
Colorado,  leases  authorizing  said  company  to 
sink  wells  on  such  lands  and  to  extract  oil 
therefrom.  On  or  about  the  18tb  day  of 
July,  1886,  the  company  appointed  Augustus 
R.  Gumaer,  then  a  resident  of  Cafion  City, 
Colorado,  its  general  manager  in  that  state. 

Gumaer  acted  as  general  manager  of  the 
company  until  December  21,  1886,  when  hia 
resignation  was  accepted  by  the  company, 
through  its  vice  president,  in  a  letter  contain- 
ing the  following  terms:  "In  accepting  your 
resignation  as  general  managt^r  of  the  Colorado 
Oil  Company  for  Colorado,  I  beg  to  express 
to  you  the  regrets  of  the  company  and  myself 
in  losing  your  valuable  services.  You  ac- 
cepted the  position  when  the  company  was  in 
a  precarious  condition.  Under  vour  able 
maragement,  its  affairs  to-day  are  in  a  much 
different  condition,  and  prospects  brighter 
than  ever.  I  beg  to  express  to  voo,  for  the 
compBuy  and  myself,  our  thanks  for  the  inter- 
est  wbicb  jou  have  taken  in  our  affairs;  and 


I  beg  to  express  the  wish  that  our  friendly  re- 
lations may  always  continue." 

On  the  15th  day  of  June,  1887,  tne  Colorado 
Oil  Company  filed  a  bill  of  complaint  against 
Gumaer  and  ihe  Florence  Oil  Company,  in 
which  it  sought  to  have  Gumaer  declared  a 
trustee  for  it  as  to  a  certain  lease  for  oil  lands 
in  Fremont  county,  which  had  been  granlrd 
by  (me  Stepfibn  J.  Tanner  to  Gumaer  in  his 
own  name,  but  in  such  circumstances  as  that 
in  equity  it  was  the  property  of  the  company. 
The  bill  further  alleged  that  certain  leases  of 
portions  of  the  Tanner  tract,  subscqiienlly  ex- 
ecuted by  Gumaer  to  the  Colorado  Oil  Com- 
pau}'  were  in  fraud  of  the  company's  rights  in 
the  entire  tract,  and  intended  to  operate  as  a 
fraud  and  deceit.  It  was  also  allei^ed  that  the 
Florence  Oil  Company,  organ izci  and  con- 
trolled bj  Gumaer,  had  entered  into  possession 
of  a  part  of  the  tract. 

*A  decree  pro  CO nJ^Movfna  taken  again!^t|91 
the  Florence  Oil  Company.  Gumaer  answered, 
averring  that  the  lease  by  Tanner  to  him  was 
in  his  own  right,  and  not  as  trustee,  and  that 
the  leases  of  portions  of  the  tract  to  the 
complainant  had  been  made  in  good  faith,  and 
were  binding,  and  that  the  rights  of  the  com- 

Slainant  in  the  Tanner  tract  were  limited  and 
efined  by  those  leases. 

The  cause  was  put  at  issue,  and  a  large 
amount  of  evidence  was  put  in  by  both  par- 
ties. The  result  in  the  court  below  was  a  de- 
cree in  favor  of  the  complainant,  declaring  that 
Gumaer  had  taken  the  Tanner  lease  in  trust 
for  the  complainant  company,  and  command- 
ing the  defendant  to  surrender  and  assign  the 
same  to  the  complainant,  and  also  to  surrender 
the  leases  made  by  Gumaer,  of  portions  of 
said  tract,  to  be  canceled. 

We  are  compelled  to  pass  upon  this  case 
without  the  assistance  of  any  opinion  or  find- 
ing of  facts  by  the  court  below,  and,  hence,  it 
has  been  necessary  for  us  to  consider  all  the 
evidence.  The  bill  is  definite  and  precise  in 
its  allegations,  and  waives  answer  under  oath. 
The  answer,  although  without  weight  as  evi- 
dence, is  also  precise  and  specific  in  its  alle- 
gations denying  the  equity  of  the  bill. 

There  is  no  view  that  we  can  take  of  the 
evidence  that  enables  us  to  reconcile  the  con- 
flicting testimony  of  the  witnesses  respectively 
examined  in  behalf  of  the  parties. 

The  principal  witnesses  who  testified  in  be- 
half of  the  complainant  were  Jacob  Wallace, 
president;  Isaiah  Josephi,  vice  president,  and 
Simeon  E.  Josephi,  brother  of  Isaiah,  and  who 
succeeded  Gumaer  as  manager  of  the  company. 
Their  testimony  sustained  in  substance  the  lu- 
legations  of  the  bill. 

These  witnesses  were  confronted  by  Stephen 
J.  Tanner,  the  owner  of  the  tract  in  question; 
by  Samuel  H.  Baker,  who  had  acted  as  attor- 
ney for  Gumaer,  and  also,  for  a  part  of  the 
time,  as  attorney  for  the  company,  and  bj 
Gumaer  himself;  and  their  testimony  is,  in 
essential  particulars,  directly  contradictory  to 
that  given  by  the  complainant's  witnesses. 

The  principal  matter  in  controversy  is, 
whether  Gumaer  took  the  lease  from  Tanner 
for  himself,  or  whether  he  took  it  *in  r92 
circumstances  that  in  equity  prevent  him  from 
asserting  his  personal  ownership  of  it  against 
the  company. 
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It  was  sbowD  tbat  the  lease  of  Tanner  to 
Gumaer  was  dated  October  6,  1880,  and  when 
tbe  latter  was  acting  as  jrencral  manngerof  the 
company,  and  it  was  claimed  that  be  procured 
tbe  lease  by  representing  to  Tanner  tbat  he 
was  taking  it  for  tbe  company.  It  was  testi- 
fied bv  Walhice  that  be  had,  a«  president,  di- 
rected Gumaer  to  procure  additional  leases, 
and  particularly  of  the  Tanner  tract.  He  de- 
nied tbat  Gumner  bad  informed  him,  before  he 
agreed  to  become  manager,  tbat  he  had  a  con 
tract  of  any  kind  with  Tanner,  and  he  denied 
tbat  Gumaer  had  ever  pretended  to  owo  u  lease 
from  Tanner.  He  also  denied  that  Isninh  Jo- 
eephi,  the  vice  president,  ha'I  been  authorized 
by  the  company  to  accept  leases  from  Gumaer 
of  portious  of  trie  Tanner  tract. 

Simeon  Josephi  testified  that  Tanner  had 
told  him  tbat  he  had  given  Gumaer  a  lea«?e, 
knowing  bim  to  be  tbe  general  manager  of  the 
Colorado  Oil  Company,  and  b(»lieving  that  the 
company  would  carry  out  the  conditions  of 
the  lease;  tbat  when  Isaiab  Josephi  came  to 
Colorado  in  December,  1886,  and  had  learned 
that  Gumaer  held  a  lease  from  Tanner,  be  de- 
manded that  it  be  turned  overtothecomj^auy; 
and  that,  on  Gumaer's  refusal  to  turn  over  the 
Tanner  lease,  Jofsephi  had,  in  order  to  avoid 
jeoparding  the  fixtures  and  property  of  the 
company  tbat  were  on  certain  portions  of  the 
Tanner  tract,  accepted  leases  from  Gumaer 
of  sucb  portions. 

Isaiab  Joseph!  testified  that  he  bad  accepted 
tbe  leases  from  Gumaer  under  protest. 

On  behalf  of  tbe  defendants  it  was  shown 
that  while  it  was  true  that  tbe  lease  from  Tan- 
ner to  Gumaer  was  executed  on  October  6, 
1886,  after  be  bad  been  appointed  manager, 
yet  tbat  it  was  given  in  pursuance  of  a  con- 
tract in  writing  between  Tanner  and  Gumaer. 
dated  December  10,  1885,  long  before  be  bad 
any  connection  with  the  company,  which 
contract  gave  an  option  to  Gumaer  to  purchase 
tbe  tract 

Tanner  testified  to  tbe  existence  of  the  con- 
tract of  December  10,  1885.  between  himself 
and  Gumaer,  and  also  tbat  he  made  tbe  lease 
of  October 9,  1886,  to  Gumaer  directly,  with- 
93]  out  *any  reference  to  tbe  Colorado  Oil 
Company.believing  that  be  was  able  to  execute 
the  terms  of  the  lease  which  required  him  to 
enter  upon  the  land  and  commence  operations 
within  ten  da^rs. 

Gumaer  testified  that  he  bad  a  contract  with 
Tanner,  and  also  with  other  parties,  before  be 
was  appointed  manager  of  the  Colorado  Com- 

Smy;  that  he  had  informed  Wallace,  tbe  pres 
ent,  of  his  option  for  tbe  Tanner  tract  before 
he  was  so  appointed;  tbat  he  subsequently  of- 
fered to  give  an  interest  in  the  tract  to  tbe  com- 
pany on  certain  terms.  He  denied  that  he  bad 
ever  received  any  instructions,  either  orally  or 
in  writing,  from  the  company  to  get  for  it  any 
interest  in  tbe  Tanner  lands.  He  also  testified 
that  he  gave  the  leases  to  the  Colorado  Oil 
Company  of  certain  parts  of  tbe  Tanner  tract, 
ftfter  a  conference  with  Isaiah  Josephi,  the 
▼ice  president,  in  full  and  satisfactory  settle 
ment. 

Samuel  H.  Baker,  who  was  then  actine  as 
the  company's  attorney,  testified  that  he  oad 
learned  from  Wallace  that  Gumaer  had  ex 
plained  to  him  about  Gumaer's  connection  with 
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the  Tanner  lands.  He  also  testified  that  he 
was  present  at  tbe  settlement  between  Gumaer 
and  Josephi,  vice  president,  and  that  the  lease 
from  Gumaer  to  the  company  was  given  for 
*'tbe  purpose  of  adjusting  a  small  difference 
between  the  company  and  Gumuer,  and  was 
received  by  the  company  as  a  sort  of  compro 
mise  and  settlement." 

It  must  be  apparent  from  this  brief  state- 
ment of  the  testimony  of  these  witnesses,  that 
the  principal  matters  on  which  the  complain- 
ant's right  to  relief  depends  are  left  in  doubt 
and  uncertainty. 

Nor  are  our  doubts  resolved  in  favor  of  the 
conit)lainant,  when  we  turn  from  the  irrecon- 
cilable statements  of  the  witnesses  to  the  let- 
ters and  telegraphic  messages  that  passed  be- 
tween Gumaer  and  Wallace,  president  of  the 
company.  On  the  contrary,  the  impression 
made  upon  our  minds  by  their  perusul  is  fa- 
vorable to  tbe  defendants. 

Thus,  on  Augu-st  21.  188G,  Gumaer  wrote  a 
letter  to  Wallace,  in  which  he  distinctly  adverts 
to  his  option  on  the  Tanner  tract,  and  says: 
•*My  option  docs  not  expire  before  the  middle 
*of  December,  but  I  want  to  call  your  [04 
attention  to  the  fact  tbat  lime  is  passing  by, 
and  after  we  see  the  result  of  No.  5,  something 
must  be  done.  I  am  confident  tbat  I  can 
handle  it  with  Denver  parties,  but, as  promised, 
I  will  give  you  tirst  chance." 

In  letter  dated  October  8, 1886,  be  wrote: 
"I  will  make  this  proposition  to  tbe  company: 
If  you  will  sink  one  well  immediately,  one 
within  a  year  and  three  more  within  the  sec- 
ond and  third  years,  I  will  give  you  tbe  right 
to  put  tbe  five  wells  on  tbe  one  hundred  and 
sixty  acre  lease  tbat  belongs  to  me,  at  one 
eighth  royalty,  and  in  sucb  places  as  vou  may 
select,  from  time  to  time;  however,  this  lease 
will  not  prohibit  me  from  leasing  or  sinking 
other  wells  on  said  lease."  This  was  followed 
by  a  telegraphic  dispatch,  dated  Octolwr  7,  aa 
follows: 
"To  Jacob  Wallace,  President, 

304  Greenwood  Street,  New  York: 

"Six  down  five  hundred  feet.  Ignore  my 
proposition  third:  make  new  one  today. 

"A.  R.  Gumaer,  General  Manager." 

A  letter  of  the  same  date  read  as  follows: 
"Caiion  City,  Col.,  Oct.  7tb,  1886. 
** Jacob  Wallace,  Es^.,  President. 

"I  wired  you  to  ignore  my  proposition  of 
the  8d,  and  tbat  see  new  one  which  I  make, 
viz: 

"If  you  will  drill  two  wells  on  Tanner  tract, 
adjoining  McCandless  lease,  say  one  in  pump- 
ing distance  from  No.  6  and  tbe  other  east  side 
of  said  tract,  and  commence  derrick  for  third 
rig,  I  will  give  you  forty  acres  of  the  McCand- 
less lease,  all  at  one  eighth  royalty;  tbat  is  to 
say,  tbe  three  wells'  product  and  the  forty 
acres,  all  for  one  eighth  royalty. 

"You  are  not  required  to  do  any  work  on 
tbe  forty  acre  tract;  both  leases  are  given  for 
twenty  years,  or  as  long  as  the  oil  is  found  in 
paying  quantities.     .     .     . 

*'You  understand,  these  are  lands  I  have 
held  options  on  before  I  acted  for  tbe  company. 
I  consider  this  very  valuable  territory,  and  I 
cannot  get  you  as  favorable  a  lease,  considering 
♦location,  from  any  one.  .  .  .  Please  [95 
wire  me  on  receipt  of  this  whether  to  go  on 
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deceased  in  equal  proportions;  and  the  late  THE  PLANT  INVESTMENT  COMPANY, 
Judge  Deady,  referring  to  the  disposal   of  the  -^Ppf-* 
Fhare  of  a  deceased  wife,  said  that  at  the  lime  r. 
of  her  death  **  there  was  no  statute  in  Oregon  THE  JACKSONVILLE.   TAMPA  &  KEY 
regulating  the  descent  of  real  property,  or  de-  WEST  RAILWAY  COMPANY. 
daring  who  should  be  the  heirs  of  an  intesale,  ei  al. 
and,  therefore,  thr  subject  was  regulated  by  the  ^     «   «  «            ,      , 
common  law.     By  this  rule  her  childien  were  ^^^  S-  ^'  Reporter's  ed.  71-i7.) 
701  her  heirs.     ♦The  Donation  Act  does  not  Suit  hy  assignee  of  chose  in  action— meaning  of 
prescribe  who  shall  be  considered  the  heirs  of  the  ttrni  **assigne^*— contract  for  constrno 
a  deceased  settler  any  more  than  it  prescribes  Oon  of  railroad— divmissat  of  suit, 
who  shall  be  considered  the  wife  a  settler.  ,     „   --  ^  «       o^  ..  .  ..on  *u      ^      ».        _^  i. 
Both  these  are  left  to  the  local  law-the  law  of  ^    »f  ^- «  Rev.  Stat.  §  629  the  circuit  court  has 
/\^             Tf  .1  ^  i„, ,  ^f  n-«,^«  «♦  «»,«  ♦;.««  ^f  no  JuriBdlctioo  of  a  suit  to  recover  the  couteow 
Oregon.     If  the  law  of  Orciion  at  the  time  of  ^^  '      promissory  note  or  other  chose  in  action 
Nancy  s  dearh  had  prescribed  that  brothers  and  ^  ^^^^^  ^f  ^n  assignee,  unless  a  suit  might  have 
sisters  should  be  heirs  to   the  intestate,  either  been  prosecuted  in  such  court  to  recover  thei-oou, 
exclusive  or  inclusive  of  the  children,  it  ap-  if  uo  assitrnment  liad  been  made,  except  in  cases 
pears  to  me  that,  under  the  Donation  Act,  then  of  foreign  bilis  of  excliange. 
the  children  would  take  to  the  exclusion  of  the  t.   The  term  "assignee"  in  the  statute  covers  not 
brothers  and  sisters.     Congress  seems  to  have  merely  persons  to  whom  is  technically  transfer- 
intended  to  secure  the  share  of  the  deceased,  ted  thecontractln  controversy,  but  any  one  who, 
to  her  children,  if   any,  whether   the  law   of  by  virtue  of  any  transfer  to  him,  can  claim  its 
Oregon  made  them  heira  or  not.     Beyond  this  ,  beneficial  interest. 

it  left  the  matter  to  the  local  law.  by  provid-  ^.„T,ir?'^l'^°^l"'^^^^^^ 

.       .,       I.         ..        *u  *  •     J  r     y*.\t^\,x\A ant  Claims  is  with  thedefendaDt  railroad  oom- 

ing  the  alternative   that  m  default  of  children.  ^^^   ^^^  ^^^   construction  of   ita    road,   and 

such   share  should  go  to   her  heirs,  whoever  g^^h  contract  transferred  to  complainant  the 

they  might  be.     Who  would   be  entitled    to  beneficial  interest  of  that  company  m  the  landa 

claim  as  heirof  the  deceased  would,  in  all  cases.  covered  by  its  contract  with  the  state  trusteea. 

depend  upon  the  law  of  Oregon  at  the  time  of  the  suit  is  within  the  prohibition  of  U.  6.  Rev. 

the  death,  but  persons  claiming  as  children  are  Btat.  fl  629. 

by  the  Donation  Act  preferred  to  those  claim-  4.  Where  the  circuit  court  had  no  Jurisdiction  of 

iof  simply  as  heirs  by  the  local  law."    And  in  the  case  and  dismispcd  thesuit  generally  for  that 

Davenport  v.  Ijamb,  bO  U.  S.  18  Wall.  418,  427  reason,  this  court  wiU  reverse  its  decree  and  re- 

[22:  655.  6571,  it  was  pointed  out  that  the  Act  ^^^^  ^*>e  case  with  direction  to  dismiss  the  auit 

of  Congress  of  Mav   20.1836(5    SUt.  at  L.  forwantof  jurisdiction  and  without  prejudice. 

81  Rev.  Stat.  §  2448)  providing  that  where  j^^„,,^.  r^„  ^.  A^^'  l^'L^  xt„^^j,  c  yoQ, 
patents  had  been  issued  to  persons  who  had  ^^^^^  •^'''*-  ^^'  ^^^^  -^^*^  ^^'^^^^  ^'  ^^^ 
died,  the  title  should  enure  to  and  become  a  PPEAL  from  a  decree  of  the  Circuit 
Tested  in  ♦'  the  heirs,  devisees,  and  assigns"  of  A  Court  of  the  United  States  for  the  North- 
the  deceased,  made  the  title  enure  in  a  manner  ero  District  of  Florida,  sustaining  a  demurrer 
different  from  that  provided  by  the  Donation  to  the  complaint,  and  dismissing  a  suit  ia 
Act,  upon  the  death  of  either  owner  before  the  equity  brought  by  the  Plant  Investment  Corn- 
issue  of  the  patent,  because  the  survivor  of  the  paoy,  against  the  Jacksonville,  Tampa  & 
husband  or  wife  was  not  his  or  her  heir  by  any  Key  West  Railway  Company,  to  enforce  the 
law  of  Oregon  at  the  time  of  the  death  in  that  conveyance  of  certain  lands  in  Florida,  pur- 
case.  Buant  to  the  contract  of  the  Trustees  of  the 

There  is  nothing  to  the  contrary  in  McCocl  Internal  Improvement  Fund  of  Florida,  made 

T.  Smith,  66  U.  8. 1  Black,  459  [17: 2181,which  with  said  railway  company,  etc.  licersed,  and 

was  a  case  coming  to  this  court  from  Illinois,  cause  remanded  with  direction  to  dismiss   the 

in  which  it  was  held  that  the  meaning  of  the  mtt  for  want  of  jurisdiction  and  witliout  pr^u* 

words  *'  next  of  kin"  was  to  be  determined  by  ^ice, 

the  common  law  of  England,  because  the  com-  Xhe  facts  are  stated  in  the  opinion. 

moD  law  in  that  regard  was  then  in  full  force  Messrs.  John   E.  Hartrid^e  and  B.  G. 

in  that  state.  Encin,  for  appellant. 

The  languRgeof  the  acts  of  Congress  has  not  Messrs.  C.  M.  Cooper  and  J,   C.  Cooper^ 

been  uniform  in  the  matter  of  the  disposition  for  appellees. 

of  the  public  domain,  after  the  death  of  the 

principal  beneficiary.  Thus  under  section  2443,  Mr.  Justice  Tield  delivered  the  opinion  of 

ID  respect  of  bounty  lands  granted  to  ofTicers  the  court : 

7 1  laud  soldiers  of'*the  Revolutionary  War  or  *This  case  comes  to  us  on  appeal  from  ["72 

soldiers  of  the  War  ot  1812,  the  patent  when  the  decree  of  the  circuit  court  for  the  Noituem 

applied  for  by  part  of  the  hdrs  was  to  be  is-  District  of  Florida,  Rustaining  thedemurrer  of 

sued  in  the  name  of  the  heirs,  generally,  and  the  bill  of  complaint  and  dismissing  the  suit. 

to  enure  to  the  benefit  of  the  whole  in  such  The  bill  was  brought  to  enforce  the  convey- 

portions  as  they  were  severally  entitled  to  by  ance  of  certain  lands  in  Florida,  pursuant  to 

the  laws  of  descent  in  the  state  or  territory  of  the  contract  of  the  trustees  of  the  internal  im- 

the  dece<lcT)t's  domicil;  and  other  illustrations   -— r~r'.~n.~T. ^  ^  ,,  ,  ^  , : — ;: 

miirhtbc  iriven  Vote,— As  to  jwisdfctinn  of  Onited  States  circuit 

f  hpsc  diffcroncos,  however,  cannot  affect  our  ^^LtTfrl^^SulS!,''  ^"""^  «*  ""*• 

,__  ,     .         «               !•  1           J        *.u        t  to  Emory  V.  Greenoujrh.  1:640. 

conclusion    here,  which,    under   the   circum-  ^,  ^^  cob^^able  conveyances  to  enable  suU  tobe 

stances,  accords  with  that  of  the  supreme  court  imught:  motive  of  transfer:  when  no  olijection:  cou- 

of  Kansas.  pons:  residence  of  assionor^  see  note  to  M^Donaid  ▼, 

Jj/ds^ment  affirmed,  Smalley, 7: 287. 
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provement  fund  of  Florida,  made  pursuant  to 
certain  statutes  of  that  state,  with  the  Jack- 
sonville, Tampji  &  Key  West  Railway  Com- 
pany, a  corporation  created  under  its  laws, 
the  beneficial  results  of  which  contract  are 
claimed  by  the  complainant. 

The  facts  out  of  which  the  suit  arises  are 
ffiven  at  length  in  the  bill,  and,  as  there  set 
forth,  may  be  briefly  stated  so  far  as  is  neces- 
sary for  the  prcseutation  of  the  question  of 
jurisdiction,  upon  which  the  demurrer  turned. 

1'he  Plant  Investment  Company,  the  com- 
plainant, is  a  corporation  under  tiie  laws  of 
Connecticut,  having  its  principal  office  at  New 
HHven.  The  defendants  are  the  Jacksonville, 
Tampa  &  Key  West  Railway  Company,  and 
the  trustees  of  the  internal  improvement  fund 
of  Florida,  citizens  and  residents  of  that  state. 

The  bill  of  complaint  sets  forth  :  That  the 
general  assembly  of  Florida,  by  an  act  of.  Jan- 
uary 6,  1855,  **  to  provide  for  and  encourage 
a  liberal  system  of  internal  improvements 
in  the  state,  declared  that  the  lands  granted 
to  the  state  by  the  acts  of  Congress  of  March 
8,  lt^5,  and  September  28,  1850,  together  with 
the  proceeds  thereof,  accrued  or  that  might 
thereafter  accrue,  should  be  set  apart  and 
made  a  separate  fund,  to  be  called  the  internal 
improvement  fund  of  the  state:  and  that,  for 
the  purpose  of  assuring  a  proper  application 
of  the  fund  for  the  objects  mentioned,  the 
lands  and  the  funds  arising  from  the  sale  there- 
of, after  paying  the  necessary  expenses  of 
selection,  management,  and  sale,  should  be 
vested  in  five  trustees,  to  wit,  in  the  governor 
of  the  state,  the  comptroller  of  public  ac- 
counts, the  state  treasurer,  the  attornev  gen- 
eral, and  the  register  of  state  lands,  and  their 
successors  in  omce,  to  hold  the  sume  for  the 
uses  provided  in  the  act;  and  by  its  twenty- 
ninth  section,  the  general  assembly  reserved  the 
right  to  grant  to  such  railroad  companies, 
7d]thereafter  chartered,  as^they  might  deem 
proper,  upon  their  compliance  with  the  pro- 
visions of  the  act  as  to  the  manner  of  construct- 
ing the  road  and  the  drainage  of  the  lands,  the 
alternate  sections  of  the  "swamp  and  over- 
flowed lands"  for  six  miles  on  each  side  of  the 
line  of  the  road  of  any  such  company.  That 
the  Jacksonville,  Tampa  &  Key  West  Railwav 
Company  was  incorporated  in  March,  1878, 
under  the  general  corporation  act  of  the 
state  of  February,  1874,  by  the  name  of  tbe 
Tampa,  Peace  Creek  &  St.  John's  River  Rail- 
road Company.  That  the  legislature  of  Flor- 
ida by  act  of  March  4,  1879.  granted  to  that 
company  alternate  sections  of  the  lands  given 
to  the  state  by  the  Act  of  Congress  of  Septem- 
ber 28,  1850,  within  six  miles  on  each  side  of 
tbe  track  or  line  of  its  rnad,  provided  that  tbe 
company  should  comply  with  the  specified 
provisions  of  the  act  of  January  6,  1855;  and 
lurthcr  granted  to  the  company,  in  consider- 
ation 01  the  greatly  improved  value  which 
"would  accrue  to  the  state  from  the  construction 
of  the  road,  ten  thousai  d  acres  of  the  same 
class  of  lands  for  each  mile  of  road  it  might 
construct,  such  lands  to  be  of  those  nearest  to 
the  line  of  the  road,  its  brandies  and  exten- 
sions, this  last  named  grant  being  mn  le  sub- 
ject to  the  rights  of  all  creditors  of  ilie  in- 
ternal improvement  fund  and  to  the  tnists  to 
which  the  fund  was  applicable  under  the  act 

U2  U.S. 


of  January  6, 1855.  That  on  the  27lh  of  June, 
l'<81,  the  Tampa.  Peace  Creek  &  St  John's 
River  Railroad  Company,  by  a  resolution  of 
its  board  of  directors,  changed  its  corporate 
name  to  Jacksonville,  Tampa  &  Kev  West 
Railwav  Company,  and  on  the  2od  of  August, 
1881,  filed  a  plat  of  its  route  with  the  trustees 
of  the  internal  improvement  fund;  and  on  the 
1st  of  September,  1881,  the  trustees  passed  a 
resolution  reserving  from  sale  for  the  benefit 
of  the  company  the  even  numbered  sections  of 
land  for  six  miles  on  each  side  of  its  line,  and 
agaiu  on  the  21  st  of  September,  18S1,  acting 
under  the  provisions  of  the  *act  of  the  legis- 
lature of  March  12,  1879,  "to  amend  section 
26  of  the  act  'to  provide  a  general  law  for  the 
incorporation  of  railroads  aud  canals,'  and  to 
grant  aid  to  railroads  and  canals  incorporated 
under  said  act,"  thev  passed  a  resolution  to  re- 
serve from  sale,  to  further  aid  in  ilie  construc- 
tion of  the  road,  a  quantity  *of  lands  in  the  [74 
even  numbered  sections  within  twenty  miles 
of  said  road  sufficient  to  supply  the  deficiency 
existing  in  tbe  even  numbered  sections  within 
six  miles  of  the  road. 

The  bill  further  avers  that  in  1833  the  com- 
plainant entered  into  a  contract  with  defend- 
ant company  to  construct  the  southern  divisiim 
of  its  road,  to  extend  from  the  walers^f 
Tampa  Bay,  in  Hillsborough  county,  to  ms- 
simmee  City,  in  Oranp  county,  with  a  branch 
to  or  near  Bartow,  m  Polk  county,  and  by 
that  contract  was  to  receive,  as  part  of  the 
consideration  for  the  construction  of  the  road, 
all  the  alternate  sections  of  land  to  which  de- 
fendant company  was  or  might  be  entitled 
under  anv  of  the  aforesaid  acts  and  any  of  the 
laws  of  Florida  for  its  construction;  that  the 
resolutions  passed  by  the  board  of  trustees 
September  21,  1881,  had  been  published  in  the 
report  of  its  ofiScial  proceedings,  and  submit- 
ted to  the  legislature  in  January,  1883,  with 
the  reports  of  the  heads  of  departments  of  the 
state  government,  and  went  forth  to  the  world 
unchallenged  as  the  ofilcial  action  of  tbe  trus- 
tees, with  the  silent  approval  of  the  legislature; 
and  the  complainant,  relying  on  the  provisions 
of  the  acts  of  March  4  and  12, 1879,  and  the 
resolutions  of  the  trustees,  was  induced  to 
enter  into  its  contract  with  the  defendant  com- 
pany, believing  that  it  would  receive  all  the 
lands  contemplated  by  those  acts  and  resolu- 
tions; that  to  cariT  out  the  contract  made  be- 
tween the  complainant  and  the  defendant  com- 
pany, tbe  board  of  directors  of  that  company 
passed  a  resolution  in  November,  1883.  re- 
questing and  directing  the  trustees  of  the  in- 
ternal improvement  fund  to  convey  to  the 
complainant  all  the  alternate  sections  of  land 
to  which  the  defendant  company  wasormi^'ht 
be  entitled  by  reason  of  the  construct  ion  ot  the 
said  railroad  from  Tampa  to  Ki>simmee  City 
and  its  branch,  and  a  copy  of  that  resolution 
was  presented  to  tbe  trustees  and  entered  in  tbe 
minutes  of  their  proceedings;  that,  as  soon  as 
practicable,  after  making  tbe  contract,  com- 
plainant commenced  tbe  consiruciion  of  tbe 
road  and  completed  the  line  from  Tanipa  to 
Kissimuiee.  a  distance  of  seventy  five  miles,  by 
tbe  following  January;  and  the  completion  of 
tbe  road  being  *reported  to  tbe  trustees,  [75 
tbe  state  engineer  was  directed  to  inspect  the 
same,  which  he  did,  and  approved  it  as  being 
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[22:  461;  HolfUter  ▼.  Benedict  A  B.  Mfg.  Oo. 
118  U.  8.  59  [28:  9011;  United  States  v.  Palmer, 
128  U.  8.  26i  [82:  A&].  But  we  think  that  a 
promise  to  pay  for  services  coo  ooly  be  im- 
plied whoD  the  court  can  see  that  they  were 
rendered  in  such  circumstances  as  authorized 
the  party  performing  to  entertain  a  reasonable 
expectation  of  their  payment  by  the  party 
benefited. 

It  is  a  conceded  fact  in  the  present  case,  by 
express  allfgation  in  the  petition,  that  the 
olaimnnts  did  not  expect,  during  the  period  in 
which  the  services  ^vere  performed,  that  the 
United  8tates  would  compensate  tbem;  that 
Uiev  looked  for  recompense  to  the  clients  who 
bad  retained  them;  and  that  their  use  of  the 
name  of  the  United  States  in  the  litigation  was 
oonsented  to  on  their  own  application,  and 
with  tbe  express  understanding  that  they  were 
to  receive  no  compensation  from  the  United 
States.  On  the  first  intimation  that  they 
might,  in  tbe  matter  of  comp(?nsatioD,  exchange 
their  clients  for  the  United  States,  their  formal 
100!  employment  was  at  once  ^terminated. 
For  their  past  services  they  are  entitled  to  re- 
cover from  the  settlers  who  employed  them,  but 
the  admitted  facts  clearly  show  that  tbe  Unit- 
ed States  are  under  no  express  or  implied  obli- 
gation to  answer  for  a  breach  of  contract  be- 
tween the  appellants  and  their  clients. 

It  is  unnecessary  to  pvrsue  the  subject  fur- 
ther. The  court  belato  committed  no  eiror  in 
dismissing  the  claimants^  petition,  and  (he  de- 
cree is  ajffirmed. 


THE  BELDING  MANUFACTURING  COM- 
PANY, Appt., 

V, 

THE    CHALLENGE    CORN    PLAI^TER 

COMPANY. 

(See  8.  C.  Reporter's  ed.  100-107.) 

Patentable  invention — improvement  in  rtfrig- 

eralors, 

L  A  mere  carrying  forward  of  tbe  original 
thought,  a  change  only  in  form,  proportions,  or 
degree,  doing  tbe  same  thing,  in  the  same  way, 
by  subBtantially  the  same  means,  with  better  re- 
sults, is  not  such  an  invention  as  will  sustain  a 
patent. 

t.  Id  view  of  the  state  of  tbe  art  as  manifested  by 
numerous  prior  patents,  and  particularly  by  that 
of  Smith,  the  Hambrook  patent  for  an  improve- 
ment in  refrigerators  is  void  for  want  of  patent- 
able novelty. 

[No.  285] 

Argued  Jan.  81^  and  Feb.  J,  1894.    Decided 

Marcel  6,  1894, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of   tbe  United    States  for  the  Western 


District  of  Michigan,  dismissing  a  suit  in 
equity  brought  by  the  Belding  Manufacturing 
Company,  against  the  Challenge  Corn  Planter 
Company,  for  the  infringement  of  tbe  patent 
No.  204,216,  granted  May  28,  1878.  to  Richard 
T.  Hambrook,  for  an  improvement  in  refrig- 
erators, assigned  to  and  owned  by  the  Belding 
Manufacturing  Company.    Affirmed. 

Statement  by  Mr.  Justice  Shiras : 
Letters  patent  of  the  United  States,  No. 
204.216,  were  granted,  on  May  28,  1878,  to 
Richard  T.  Hambrook,  for  an  improvement  iu 
refrigerators,  and  by  various  assignments  the 
ownership  thereof  became  vested,  iu  1885,  ia 
the  Belding  Manufacturing  Company. 

In  March,  18»9,  in  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Mich- 
igan, a  bill  in  equity  was  filed  *by  the  [  1 0 1 
Belding  Manufacturing  Company  asrainst  tbe 
Challenge  Com  Planter  Company,  alleging  in- 
fringement by  the  defendant  of  the  complain- 
ant's rights,  as  owner  of  the  Hambr<)ok  patent, 
and  praying  for  relief.  Tbe  Challenge  Corn 
Planter  Company  appeared  and  answered. 
The  cause  was  put  at  issue,  a  large  amount  of 
evidence  was  put  in  by  tbe  respective  parties, 
and,  after  argument,  on  June  25,  1890.  a  Goal 
decree  was  entered  dismissing  the  bill  of  com- 
plaint, from  which  decree  this  appeal  wai 
taken. 

Messrs.   Taylor    Everett    Brown    and 

Charles  Clarence  Poole  for  appellant. 

Messrs.  Arthur  Stem  and  Edward  Tag^ 
gart  for  appellee. 

Mr.  Justice  Shiras  delivered  tbe  opinion 
of  the  court: 

We  have  been  aided  in  our  consideration 
and  decision  of  this  case  by  yery  full  and  able 
arguments,  oral  and  printed,  on  behalf  of  both 
the  parties. 

Hambrook's  invention  was  described  by  him- 
self as  follows: 

"The  nature  of  my  invention  consists  in 
the  construction  of  a  refrigerator  having  the 
ice  chamber  constructed  in  such  a  manner  that 
the  air  will  impinge  upon  the  top,  bottom,  and 
sides  of  the  ice,  and  that  the  continuous  vol- 
ume of  cold  air  generated  by  the  melting  of 
the  ice  will  descend,  in  a  dry  state,  to  the  pro- 
vision chamber  without  material  hindrance, 
causing  tbe  displaced  and  less  frigid  air  to 
ascend  to  the  ioe  chamber  through  open  spaces 
at  each  side  thereof  without  meeting  tbe  de- 
scending current  of  cold  air." 

The  specification  describes  the  refrigerator 
as  consisting  of  a  cabinet  or  outer  box,  within 
which  is  an  inner  box,  lined  with  metal 
throughout,  and  fastened  and  retained  in  its 
relative  position  to  the  outer  case  by  any  proper 
means  used  by  makers  of  refrigerators.    The 


Korm.—F&r  wTuit  patents  are  granted;  when  de- 
eiaredvoid,  see  note  to  E  vans  v.  Eaton«4:488. 

Am  to  jiatentabUity  of  inventions^  see  note  to 
Thompson  v.  Boisselier,  29:  76.  and  to  Corning  v. 
Burden,  U:  688. 

Am  to  abandonment  of  invention,  see  note  to  Pen- 
nook  V.  Dialoflme,  7: 827. 

As  to  including  process  and  product  in  same  patent; 
separate  patents  therefor^  see  note  to  Bvmns  v. 
Baton,  4:488. 

^^  fo  aertffnmentf  he^oreiseuilng  and  relsmsling  fMt- 
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ent;reeordin0;  yohen  aiuignmeid.  transfers  extended 
termsy  see  note  to  Gayler  v.  Wilder,  18:  604. 

Am  to  when  assignee  may  sue  for  infringement^ 
when  patentee  must;  when  they  must  join^  see  note 
to  Wilson  V.  Rousseau.  11: 114L 

Asto  damages  for  infringement  of  patent;  treUs 
damages^  see  note  to  Hog'g'  v.  Emerson.  18: 824. 

As  to  what  constitutes  infringement  of  pa(efU;sfn»» 
Uaeiiy  of  devices;  designs;  combinations;  machines; 
construction  of  patent,  see  note  to  fioyer  v.  Ooupe. 
1078. 
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fnDer  box  is  divided  into  several  compartments 
—one,  occupying  the  upper  part,  bcini^  the  ice 
charal)er,  and  a  lower  one,  consisting  of  two 
apartments,  separated  from  each  other  by  a 
partition,  which  is  called  the  provision  cham- 
ber. 

We  accept,  as  a  satisfactory  description  of 
the  ITainbrook  refrigerator,  that  given  by  Mel- 
vil!e  E.  Dayton,  an  expert  examined  on  behalf 
of  the  complainant: 

"The  patent  illustrates  and  describes  a  do- 
mestic or  household  refri<;erator,  cootaining  an 
ice  box  at  the  top.  a  lid  over  the  ice  box,  a  pro- 
vision chamber  or  chambers  below  the  ice  box, 
n  partition  separating  the  ice  box  from  the  pro 
102]  vision  *chamber  or  chambers,  a  central 
passnizc  through  this  passage  for  the  downtlow 
of  cold  air  from  the  ice  box  to  the  provision 
chamber,  side  passages  rising  from  the  provis- 
ion chamber  outside  of  the  ice  chamber  to  near 
the  top  of  the  latter,  overhanging  cleats  or 
shields  covering  these  side  passages,  gutters  at 
the  margins  of  the  central  opening  in  the  par- 
tition to  prevent  the  passage  of  water  from  the 
ice  chamber  into  the  provision  chamber,  a 
deflecting  plale  over  said  central  opening,  to 
carry  the  water,  which  would  drip  directly 
through  said  central  opening  to  the  top  of  the 
partition  at  the  sides  of  said  opening,  so  that 
the  gutters  shall  carry  away  all  water  or  moist* 
ture  falling  from  the  ice  or  its  supporting  rack, 
and  a  pipe  for  draining  off  the  water  delivered 
by  the  gutters.  The  patent  shows  a  vertical 
partition  dividing  the  provision  chamber  into 
two  compartments,  said  partition  being  ex- 
tended up  through  the  central  opening  in  the 
horizontal  partition  and  into  the  ice  chamber." 

The  court  below  did  not  deem  it  necessary 
to  consider  and  paas  upon  the  question  of  in- 
fringement, but  being  of  opinion  that,  in  view 
of  former  inventions  and  of  the  state  of  the  art 
in  reference  to  the  construction  of  refrigerat- 
ors, there  was  no  patentable  invention  in  the 
Hambrook  patent,  dismissed  complainant's 
bill;  and  if  we  are  satisfied  to  adopt  that  con- 
clusion of  the  court  no  other  question  in  the 
case  need  be  considered. 

Quite  a  number  of  prior  patents  were  put  in 
eviaence  by  the  defendant,  beginning  with 
patent  to  oanford  in  1855,  followed  by  one 
to  Lyman  in  1856,  to  Banta  in  1867,  to  Chase 
in  1869,  to  Hunt  in  1870.  to  Rohrer  in  1871,  to 
Butler  in  1875.  and  to  Smith  in  1877. 

Withoot  going  into  a  minute  comparison  of 
the  features  of  these  respective  patents,  it  may 
be  safely  said  that  they  closely  resemble  eacn 
other  in  the  main  particulars  of  their  construc- 
tion and  in  the  objects  sought  to  be  effected. 
Certain  disadvantages  were  overcome  and  im- 
provements added  from  time  to  time. 

Litigation  took  place  in  which  the  courts 
were  called  upon  to  consider  conflicting  claims 
under  some  of  these  patents.  The  most  import- 
ant case,  and  the  only  one  which  we  need  to  no- 
1 03]  tice,  •involved  a  contest  between  the  Ly- 
man and  Sanford  patents,  and  came  to  this 
court  on  appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York.  BoberU  v.  Ryer,  01  U.  S.  150 
[23: 267]. 

The  bin  was  filed  by  Roberts,  assignee  of 
Sanford,  alleging  an  infringement  of  the 
patent  to  Sanfonl  for  an  improvement  in  re- 
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frigerators.  The  principal  defense  relied  upon 
was  the  prior  invention  of  Lyman,  and  this 
defense  was  sustained  in  the  court  below, 
whose  decree,  dismissing  the  bill,  was  affirmed 
by  this  court  in  an  opinion  by  Chief  Juttiee 
Waite. 

In  that  opinion  the  Sanford  patent  is  de- 
scribed to  be  for  a  combination  of  three  ele- 
ments, to  wit:  1,  an  open  bottom  ice  box,  or 
its  equivalent,  so  constructed  that  tlie  air  may 
pass  freely  down  throupli  it,  while,  at  the 
same  time,  the  drip  of  the  water  from  the  melt- 
ing ice  is  prevented  by  collecting  the  water 
and  takiiiir  it  in  an  escape  pipe  outside  of  the 
refrigerator;  2,  a  dividing  partition,  open 
above  and  l)elow,  separating  the  refrigerator 
into  two  apartments;  and,  8,  a  chamber  di- 
rectly under  the  open  bottom  ice  box,  in  which 
articles  to  be  refrigerated  may  be  placed  in 
such  manner  as  to  receive  the  descending  cur^ 
rent  of  air  from  the  ice  box  directly  upon 
them. 

The  court  proceeded  to  compare  these  de- 
vices with  those  found  in  the  Lyman  patent, 
in  which  were  found  an  open  bottom  ice  box, 
and  a  partition  open  above  and  below,  divid- 
ing the  refrigerator  into  two  apartments,  in 
one  of  which  the  air  passed  downward  only, 
and  in  the  other  upward  only.  Each  called 
for  the  circulation  of  air,  and  each  obtained  it 
substantially  by  the  same  device.  They  each 
passed  the  air  cooled  in  the  ice  box  through 
convenient  openings  downwards  in  one  apart- 
ment, and  upwards  through  the  other.  In 
each  device  the  cooled  air  passed  through  the 
opening  in  the  bottom  of  the  partition,  and 
the  warm  air  through  that  in  the  top.  All 
this  was  done  in  both  cases  for  the  purpose  of 
cooling,  desiccating,  and  purifying  the  con- 
fined air,  and  to  prepare  it  for  the  purposes  of 
refrigeration.  There  was,  therefore,  one  com- 
mon object  to  be  accomplished  by  both  invent- 
ors; and  they  each  devised  subBtantially  the 
same  plan  for  that  ^purpose.  With  both  [104 
of  the  inventors,  the  circulation  by  means  of  an 
ascending  and  descending  current  was  the  prin- 
cipal object  to  be  obtained.  One  considered 
the  greatest  benefit  for  the  purposes  of  refrig- 
eration was  to  be  derived  from  the  use  of  the 
descending  current,  while  the  other  saw  more 
particularly  the  advantage  of  the  ascending 
current,  but  they  each  had  both,  and  could 
utilize  both.  The  court,  therefore,  concluded 
that  the  effort  to  distinguish  the  two  devices 
was  futile;  that  if  there  was  any  change  of 
construction  suggested,  it  was  only  to  increase 
its  capacity  for  usefulness;  that  it  was  a  carry- 
ing forward  of  new  or  more  extended  applica- 
tion of  the  original  thought — a  change  only  in 
form,  proportions,  or  degree,  doing  the  same 
thing  in  the  same  way,  by  substantially  the 
same  means,  with  better  results. 

Bearing  in  mind  the  reasoning  and  conclu- 
sion of  the  court  in  that  case,  we  shall  pass  by 
the  patents  subsequently  granted  till  we  reach 
that  granted  to  Smith  in  1»77,  reissued  in  1878, 
and  m  which  the  court  below  found  all  the 
essential  features  of  the  Hambrook  inven- 
tion. 

Smith  described  his  theory  and  devices  in 
the  following  language: 

"My  invention  relates  to  that  class  of  refrig- 
erators wherein  a  constant  circulaticn  of  ait  I& 
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maiotaiDed  throiii^h  the  ice  box  and  provision 
cbumbcrs;  and  its  obieot  is  to  increase  the  cir- 
cuIaiioD,  reduce  the  air  to  a  lower  temperature 
than  btrelofore,  and  to  deliver  such  air  into 
tbe  provision  chamliers  deprived  of  all  odor 
and  free  from  sweating,  prevenlini?  the  sides 
of  said  provision  chambers  from  sweating, 
and  better  preserving  the  articles  placed 
tberoin. 

"My  invention  therein  consists  in  the  com- 
binjiiinn  of  an  ice  box  of  the  entire  width  of  the 
rcfri;;t  lator,  except  the  air  passaires  at  its  end, 
Miid  ice  box  having  a  central  air-discharge 
ojieninc  in  its  bottom,  the  provision  chambers 
an(i  liie  air  passaircs  hading  out  of  the  same; 
also,  in  tlie  ( onibination  of  the  same  elements 
and  an  air  di>charge  ot>ening  above  the  center 
of  the  ice  box;  also,  in  the  conibinaiion  of  the 
ice  box  with  tlie  central  air-discharpe  openiuir 
and  a  false  bottom,  raised  above  the  boiiom  of 
105]  the  ice  box,  having  openings  near  *it8 
ends  and  an  air  passage  under  it:  also,  in  the 
combination  of  the  various  principal  operative 
parts,  all  constructed  and  arranged  as  more 
fully  hereinafter  described." 

Id  this  description  we  recognize  the  princi- 
pal features  of  those  contained  in  the  prior 
patents  to  Lyman  and  Sanford,  and,  without 

gausing  to  consider  whether  the  art  wasthere- 
y  advanced  within  the  meaning  of  the  patent 
law,  it  is  obvious  that  the  territory  for  further 
iovention,  in  this  kind  of  refrigerator,  was  still 
further  restricted. 

The  appellant's  expert,  Dayton,  on  rebuttal, 
limiied  the  Ifambrook  patent  as  follows: 

"The  ILimbrook  patent  is  not  broadly  for 
the  idea  or  discovery  that  cold  air  is  heavier 
than  warm  air,  and  will  fall  by  its  grtater 
specific  gravity,  and  tbus  cause  the  warm  air 
wliich  it  displaces,  to  rise;  nor  is  it  for  the 
general  location  of  an  ice  chamber  above  a 
provision  chamber,  by  which  the  difference  in 
specitJc  gravity  between  the  cold  and  warm 
air  may  induce  a  circulation;  nor  is  it  for  a 
particular  form  of  gnite  or  support  on  which 
the  ice  may  rest  while  allowing  air  to  move 
downward  in  contact  witb  the  ice;  nor  is  it  for 
the  idea  of  inclining  a  watershed  in  order  to 
permit  water  to  flow  therefrom;  nor  is  it  for 
the  provision  of  an  air  passage  broadly,  by 
which  air  may  descend  from  the  ice  chamber, 
or  ascend  from  the  provision  chamber.  All 
these  things,  broadly  considered,  were  well 
known  in  \arious  forms  at  the  date  of  the 
Ham  brook  invention." 

These  admissions  were  plainly  constrained 
by  the  claims  and  descriptions  contained  in  the 
prior  patents. 

So,  too,  the  learned  counsel  for  the  appel 
lont  in  bis  supplemental  brief  concedes  that 
the  Smith  patent  shows  the  provision  cham- 
bers, the  ire  chamber,  an  ice  tal»le  or  rack 
equivalent  to  the  rack  of  Ham  brook,  the 
equivalent  of  the  double  inclined  bottom  pieces 
of  Hambrook  provided  with  a  central  opiening 
— that  it  has  also  the  equivalents  of  the  gutters, 
and  that  it  has  the  waste  water  pipe. 

But   it    is  claimed  that    the  Smith  patent 
does  not  contain   the  side   pa.«sagfcs  of  Ham 
brook  or  theii'  equivalents,  and  that  it  does  not 
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have  the  deflector  plate  or  any  equivalent,  and 
that  these  *missing  elements  are  mattrial[  lOO 
to  the  combination;  and  hence  it  is  argued  that 
the  Smith  patent,  omitting  these  two  elements 
of  the  Hambrook  combination,  did  not  antici- 
pate the  latter. 

Yet  appellant's  expert  witness,  Dayton,  in 
his  analysis  of  the  Smith  patent  admits— as  of 
course  he  had  to  do— that  it  contained  an  up- 
take flue  or  passage  at  each  end  of  the  ice  box. 
though  he  endeavors  to  distinguish  them  from 
the  end  passage  ways  of  Hambrook,  in  that 
the  former  do  not  discharge  into  the  sides  of 
the  ice  chamber  at  the  top  thereof,  but  are  con- 
tinued or  prolonged  through  spaces  in  the 
cover,  which  meet  and  open  at  ihe  middle  of 
the  lid,  which  results,  as  he  contends,  in  a  re- 
tardation of  the  air  currents. 

So,  too,  the  same  witness  admits  that  the 
imperforate  ice  rack  in  the  Smith  patent  o|ie- 
rates  to  prevent  the  water  from  dripping,  and 
thus  performs  the  function  of  the  Hambrook 
detlector,  though  less  advantageously,  and  he 
argues  that  an  iuiperforate  ice  rest  is  an  entire- 
ly difleient  thing  from  a  separate  delleetor 
interposed  between  such  ice  rest  and  a  subja- 
cent opening. 

Whether  the  device  in  the  Smith  patent,  to 
prevent  the  water  from  dripping  into  the  pro- 
vision chaml)er,  by  the  use  of  an  imperforate 
ice  rack  cau  be  deemed  an  equivalent  for  the 
Hambrook  deflector,  we  need  not  decide,  be- 
cause the  evidence  is  clear  that  the  ref rig<  ra- 
tors  made  by  the  defendant  company  do  not 
have  the  Hambrook  deflector,  but  the  ice  is 
carried  on  an  imperforated  plate  of  corrugated 
metal,  throuch  which  no  water  can  drip 
Either,  then,  this  imperforate  ice  rest  is  an 
equivalent  of  the  Ilauibrook  dellector,  in 
which  case  the  Smith  patent  was  an  anticipa- 
tion, or  it  is  not  an  equivalent,  in  which  case 
the  defendant's  refrigerator  does  not  infringe 
in  that  particular. 

Nor  do  we  thit)k  the  distinction  pointed  out 
between  the  uptake  flues  or  side  passages  in 
the  Smith  and  Haiubrook  patents  amounts  to 
a  patentable  difference.  The  fnirpose  of  the 
Hues  is  the  same  and  their  mode  of  operation 
is  the  same.  The  fact  that  Hambrook  did  not 
prolong  these  air  passages  along  the  lid  or 
cover  miglii  perhaps  be  a  belter  way  *of  |  I  <>7 
introdueuig  the  air  into  the  ice  chamber,  but  it 
does  not  amount  to  a  patentable  improve- 
ment. 

As  was  said  in  Roberts  v.  Ryer,  91  U.  8.  150 
[23:  207],  **it  was  a  mere  carrying  forward,  a 
chant- e  only  in  form,  proportions,  or  degree, 
doing  the  same  thing,  in  the  same  way,  by 
substantially  the  same  means,  with  better  re- 
sults." 

In  view,  then,  of  the  state  of  the  art  as  mani- 
fested by  numerous  prior  paieuis,  and  partic- 
ularly by  that  of  Smith,  we  conclude  that 
the  Hambrook  patent  is  void  for  want  of  pat- 
entable novelty;  and  the  decree  of  the  court 
below,  dismissing  the  bill  for  that  reason,  la 
aflirmed. 

Mr.  Jvstiee  Gray  was  not  present  at  the 
argument,  and  took  no  part  in  the  decision  of 
the  case. 
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THE  NORTHERN  PACIFIC  RAILROAD 
COMPANY.  IHff.  in  Err,, 

V. 

JANE  EVERETT,  Administratrix  of  Wtl- 
LiAM  J.  Everett,  deceased. 

If^urie$    while    eovpling    ears — contributory 

negligence. 

(Soe  S.  0.  Beporter*6  ed.  107-118.) 

L  In  an  action  acralnst  a  railroad  compaoy  for  dam- 
aires  tor  injuries  received  by  plaintiff,  an  em- 
ploy^, while  oouplinK  together  a  box  oar  and  a 
car  loaded  with  bridge  timbers,  extending  so  far 
beyond  the  end  of  the  car  as  to  leave  insufficient 
■pace  to  couple  with  safety,  of  which  manner  of 
loading  he  had  no  notioe,  an  instruction  to  the 
jury  that  if  the  car  was  negligently  loaded  with 
the  sticks  of  timber  extending  too  far  beyond  the 
end  of  the  car,  and  if  plaintiff  could  not,  in  the 
exorcise  of  proper  diligence,  have  perceived  the 
projectingtimber  in  time  to  escape,  he  was  en- 
titled to  recover,  is  not  erroneous. 

S,  It  is  not  conclusive  evidence  of  contributory 
negligence,  that  an  employ^  of  a  railroad  who 
WU8  Injured  while  coupling  cars,  did  not  observe 
the  projectingtimber  on  one  of  the  cars  which 
caused  his  injury-,  while  he  was  in  the  discbarge 
of  his  duty,  and  while  his  attention  was  directed 
to  the  work  in  which  he  was  engaged. 

[No.  188.  J 

Submitted  Dee.  SI,  1893.  Decided  March  5, 1894. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed Slnlcs  for  the  District  of  Norib  Dakota, 
to  review  a  judgoiCDt  against  the  Northern 


Pacific  Railroad  Company,  for  damages  for 
injuries  received  by  Willinm  J.  Everett,  wliile 
coupling  cars  of  said  compaoy  ns  a  awilcbman* 
Aftt-med. 

StatemeDt  by  Mr.  Jvntice  Shiras: 
William  J.  Everett  brought  an  aclion  in  the 
Disfrict  Court  of  the  Sixth  Judicial  Circuit  of 
the  Territory  of  Dakota  on  November  18, 1889, 
against  tbe  Northern  Pacific  Railroad  Com- 
pany, seeking  to  recover  from  it  tbe  sum  of 
thirty  thousand  dollars  as  damages  for  injuries 
received  by  bim  in  coupling  chis  owned  and 
controlled  by  the  company,  alleging  that  be 
bad  received  such  Injuries  w  bile  in  tbe  em  ploy 
of  the  company,  as  a  yard  switchman,  in  its 
yards  at  Jamestown,  Dakota  territory,  and 
while  there  engaged  in  the  performance  of  bis 
regular  duties.  The  accident  had  happened, 
as  lie  stated  in  his  compbiint,  under  the  fol- 
lowing circumstance:  On  July  6,  1889,  be  was 
at  work  in  the  yard,  and  was  ordered  by  the 
yard  foreman  to  couple  together  a  car  loaded 
with  bridge  timbers  and  a  box  car  which  was 
standing  upon  a  side  track.  The  car  bearing 
the  timbers  was  moved  by  a  switch  engine. 
This  car  was  loaded  in  an  unusual  and  danger- 
ous manner,  in  that  tbe  timbers  extended  so  far 
beyond  each  end  of  the  car  as  to  leave  insufll- 
cient  space  for  coupling  with  safety.  Tbe 
plaintiff  bad,  however,  no  notice  or  knowledge 
of  this  fact.  He  attempted  to  carry  out  tbe 
orders  which  he  had  received,  and  in  so  doing 
,  his  head  was  caught  between  tbe  box  car  and 
i  the  end  of  a  heavy  timber  which  projected  over 
•  the  end  of  the  other  car  a  distance  of  twenty- 


N<»TE.— ils  Ui  Xiahihiy  of  railroad  companir%  to 
m*'i(<hwen  or  Itrakefnen  for  injuries  while  coupling 
caiH :  violation  of  rules,  see  note  to  Kohn  v.  Mc- 
Aulta.  37:  1£0. 

As  to  ctmtributory  negliocnce:  imputed  negliffence: 
fuali'jcnce  of  parent  or  child  or  husband  or  driver: 
ininxirntimi ;  see  note  to  Union  Pac  K.  Co.  v.  Bots- 
tonl,  ;{.'.:  734. 

A»  to  freedom  of  plaintiff  from  coutrilnUory  neg- 
lujince,  nectssary  to  entUle  him  to  recover,  see  note 
to  StokCit  V.  Saltonstall,  10:  115. 

As  to  damages  for  personal  injury  from  negligence^ 
see  note  to  Pennsylvania  Ck>.  v.  Koy,  26:  lil. 

Radroad  cimtpany:  liability  of  to  employ^  for  <ii- 
juries  receiccd  while  coupling  cars. 

A  railroad  company  is  negligent  in  attempting 
to  use  upon  its  road  a  car  from  nnother  road,  the 
drawbar  of  which  is  so  constructed  that  it  will 
•lidc  past  those  on  its  cnrs,  and  permit  the  cars  to 
come  so  close  U'gether  as  to  endanger  the  lives  of 
its  employes  whoM  duty  it  is  to  couple  such  cars, 
without  notifying  them  of  its  condition.  Ohio  ft 
M.  U.  Co.  V.  Wangelin,  43  111.  App.  324. 

The  want  of  any  bumpers  on  freight  cars, 
whether  received  from  another  company  or  not, 
renders  a  railroad  company  liable  for  injury  re- 
ceived in  consequence  thereof  by  a  brakemau  who 
Is  suddenly  called  upon  in  the  night  to  couple  the 
cars,  and  who  has  no  knowledge  of  their  defectei. 
Mason  v.  Richmond  ft  D.  R.  Co.  18  L.  U.  A.  64&,  lU 
N.  a  482.  58  Am.  ft  Eng.  R.  Cas.  183. 

It  is  not  negligence  in  a  railway  company  to  haul 
ears  of  another  company  with  double  dead  woods 
or  double  bufTers,  while  couplings  of  a  different 
pattern  are  in  use  on  its  own  road.  Louisville  ft 
N.  K.  Co.  V.  Roland.  18  L.  R.  A.  260,  96  Ala.  625,  58 
Am.  ft  Eng.  R.  Cas.  169. 

It  is  the  duty  of  a  railway  company  to  furnish 
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cars  with  reasonably  safe  coupling  appliance^  in 
good  order,  so  far  as  it  can  by  the  exercise  of  ordi- 
nary care;  and  an  employe  has  the  right  to  assume 
that  the  couplings  of  a  car  are  in  proper  order,  uu- 
Icss  he  knowti,  or  by  oriinary  care  ought  to  know, 
the  contrary,  it  not  being  his  duty  to  examine  or 
inspect  the  attachments  of  the  car.  Fordyce  ▼. 
Yarbrough,  1  Tex.  Civ.  App.  260. 

A  rniiway  company  is  liable  for  injuiies  to  an 
employ^  who  was  caught  between  cars  while  coup- 
ling them  becuuse  the  companv  allowed  the  coup- 
ling apparatus  to  become  detective.  Fordyco  v. 
Yarbrough,  1  Tex.  Civ.  App.  260. 

An  engine  wiper  in  a  railway  yard,  who  knows 
that  the  foreman  of  tbe  yard  is  a  machinist,  and 
not  a  regular  engineer,  and  is  not  well  qualified  to 
manage  an  engine  in  switching  cars,  assumes  the 
risk  of  the  foreman*s  lack  of  qiialiflcutions  in  at- 
tempting to  make  a  coupling  while  the  latter  is  in 
charge  of  the  engine  coupled  to.  Gulf,  C  ft  8.  F. 
H.  Co.  V.  Scbwabl)e,  1  Tex.  Civ.  App.*  578. 

A  switchman  who  has  been  engaged  in  coupling 
cars  in  a  railroad  company^s  3ard  for  over  two 
months  before  the  accident,  and  is  familiar  with 
the  tracks  and  the  yard,  and  experienced  in  the 
business,  cannot  recover  of  the  receiver  of  the 
company  by  whom  he  was  employed,  for  an  injury 
to  his  arm  by  its  being  caught  between  the  dead- 
woods  and  crushed  while  coupling  cars,  although 
such  cars  were  those  of  another  company  and  dif- 
ferent from  those  of  his  own  company,  where  he 
had  t>efore  coupled  similar  cars,  and  where  the 
dead  woods  were  obvious  to  any  one  attempting  to 
make  the  coupling,  and  the  danger  from  them  ai>- 
parent.    Kohn  v.  McNulta.  147  U.  &  238  (87:  150.) 

An  adult  of  ordinary  intelligence  who  voluntaiw 
iiy  seeks  the  position  of  railway  brakeman,  whiok 
he  knows  to  be  dangerous,  assumes  the  aiiparent 
and  ordinary  risks  of  tbe  employment-aucb  a& 
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two  incLes.  Ilis  injuries,  thus  received,  were 
of  a  scTious  and  permaDC'Dt  character,  and 
consisted  in  the  impairment,  not  only  of  bis 
physical  powers  and  s^cui^cs,  but  also  of  his 
mental  faculiics. 

The  dcreudant  admitted,  in  its  answer,  its 
ownership  and  control  of  the  cars  mentioned, 
but  denied  fjenerally  all  the  other  averments  of 
the  complaint  upon  which  were  founded  the 
plaintiil'b  a]lc<?eci  right  to  a  recovery  from  it, 
and  averred  that  the  injuries,  if  any,  received 
by  the  plaiutilT  were  the  result  of  his  own 
negligence,  and  nut  of  that  of  the  defendant. 
lOOJ  *Alter  the  deposition,  on  behalf  of  the 
plaintifl,  of  a  witness  residing  in  the  state  of 
Washington  had  been  taken,  in  pursuance  of  a 
commission  to  take  testimony,  issued  out  of  the 
said  teiriiorinl  court,  the  portion  of  the  tnirito 
ry  in  which  the  action  was  pending  became  a 
part  of  the  slate  of  North  Dakota,  and  before 
further  pioceedings  were  had  in  the  case  it  was 
removed  into  the  Circuit  Court  of  the  United 
Slates  for  the  District  of  North  Dakota,  in 
which  court  a  trial  was  had  before  the  court 
and  a  jury. 

On  the  trial,  after  all  the  evidence  for  both 
panics  ha^  W-rn  heard,  the  defendant  moved 
the  court  to  iusiruct  the  jury  to  return  a  ver- 
dict for  the  defendant  for  the  reason  that  the 
evidence  in  the  case  would  not  warrant  a  ver- 
dict for  the  plaintilT.  The  court  refused  to  so 
insirurt  the  jury,  and  the  defendant  excepted 
to  this  ruling. 

The  couit  instructed  the  jury  as  follows: 

"The  fact  that  the  plaintiff  was  injured  in 
an  effort  to  couple  defendant's  cars  at  the  time 
and  place  mentioned  has  not  on  the  trial  been 
coutcbted,  but  the  defendant  says  the  plaintiff's 


injury  was  the  result  of  his  own  negligence,  ot 
that  his  own  negligence  contributed  lo  his  in- 
jury; and  if  this  answer  of  the  defendant  is 
true,  it  is  a  complete  defense  to  this  action. 

'*To  entitle  the  plaintiff  to  a  verdict  he  must 
satisfy  you  by  a  preponderance  of  the  evidence 
of  these  two  principal  facts:  First,  that  his 
injury  was  the  result  of  the  neuligcnce  of  the 
railroad  company;  and,  second,  that  his  own 
neglect  was  not  the  occasion  of  the  injury,  and 
did  not  in  any  manner  contribute  to  it.  If  the 
plaintiff's  injury  resulted  from  his  own  neg- 
ligence, or  if  his  own  negligence  contribute 
to  his  injury,  he  cannot  recover. 

"The  particular  act  which  the  plaintiff  al- 
leges constitutes  the  neglect  on  the  part  of  the 
defendant  which  resulted  in  his  injury  is  that 
the  flat  car,  which  wns  in  motion,  and  which 
he  was  ordered  to  couple  to  a  box  car  standing 
on  the  track,  was  loaded  with  lurrdKr,  which 
projected  twenty  two  inches,  orabnut  ihu!  dis- 
tance, over  the  end  of  the  car  where  the  coui>- 
linLj  was  to  be  made. 

***The  first  question  for  you  to  dot'-r-  [1 1 0 
mine  is,  was  this  an  un'.i.-ual  or  improper  or 
negligent  manner  of  loading  luml)cr  on  a  flat 
car?  If  you  answer  this  qursliou  in  the  nrga- 
tive,  you  need  inquire  no  further,  but  will  re- 
turn a  verdict  for  the  defendant. 

*'If  you  answer  this  qucslion  in  the  affirm- 
ative, you  will  then  inquire  whether  such  ueg- 
ligent  loading  of  the  luujbor  on  the  car  was  tlie 
cause  of  the  plaintiff's  injury,  unmixed  with 
any  negligence  on  his  part;  and  if  you  find  that 
it  was,  your  verdict  will  be  for  the  plaint  iff. 

"The  plaintiff  was  bound  to  exercise  care 
and  diligence  iu  his  employment  of  coupling 
cars;  be  was  bound  to  use  all  his  senses  as 


ihat  of  bavJDfir  his  arm  caucrht  between  two  dead- 
woods  while  be  is  between  two  cars  atteraptinff  to 
draw  a  coupling  pin,— and  cannot  urffe  his  lack  of 
previous  experience  as  a  basis  of  recovery.  Dy- 
sinirer  v.  Cincinnati,  8.  &  M.  ft  Co.  93  Mich.  646. 

The  extra  hazard  to  a  brakeman  by  the  use  of 
oars  with  oouplinRS  of  different  patterns,  some  of 
which  have  double  deadwoods,  or  double  buffers, 
is  one  of  the  risks  or  dan^erR  araumed  by  entering 
the  employment.  Louisville  ft  N.  R.  Co.  v.  Boland, 
18  L.  R.  A.  260, 96  Ala.  625,  G3  Am.  ft  Ting,  R.  Cas.  169. 

A  railway  company  cannot  escape  liability  for 
an  injury  to  a  brakeman  caused  by  a  defective 
coupliogr  appliance,  merely  because  the  brakeman 
failed  to  exercise  care  and  diligence  to  discover  the 
cbaractcr  and  condition  of  the  appliance,  if  he  did 
not  know  of  its  defective  condition,  and  an  inspeo* 
tlon  thereof  was  not  in  iine  of  his  du  ty.  Louisville 
ft  N.  R.  Co.  V.  Foley,  15  Ky.  L.  Rep.  17. 

An  employ^  entrusted  with  the  pullimr  out  of  a 
coupUng  pin  in  good  condition,  in  making  a  flying 
Kwitch,  who  before  the  pin  is  out,  signals  the  en- 
gineer to  start,  by  reason  of  which  the  car  is  de- 
railed and  the  employ^  killed,  is  guilty  of  such 
contributory  negligence  as  will  prevent  a  recovery 
for  his  death.  Browne  v.  New  York  ft  N.  K  R.  Co. 
156  lAass.  247. 

A  railroad  employ^  engaged  in  uncoupling  cars, 
who  himself  srivcs  a  signal  causing  a  movement  of 
the  train  which  crushes  him  between  the  cars,  is 
fuiky  of  contributory  negligence  which  will  de- 
feat his  recovery  for  his  injuries.  Hudson  v. 
Charleston,  C.  ft  C.  R.  Co.  65  Fed.  Rep.  248. 

One  who  engages  as  conductor  and  brakeman  on 
a  railroad  train  knowmg  that  too  few  men  arc  em- 
ployed thereon,  and  that  the  can  are  so  constructed 
£/i0t  H  iB  UDBote  to  go  between  them  to  couple 
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them,  cannot  recover  for  injuries  cauf:ed  by  the 
moving  of  the  train  by  the  engineer  after  it  had 
come  to  a  stop,  while  the  cars  which  he  was  seeking 
to  couple  were  a  short  distance  apart,  and  he  had 
gone  botw(>en  them  to  arrange  the  oouplinga. 
Long  V.  Coronado  R.  Co.  96  Cal.  209. 

A  brakeman  who  neglects  to  familiarize  himself 
or  to  comply  with  rules  furnished  him  preseribing 
the  manner  of  coupling  oars  and  calling  att<'ntion 
to  the  danger  of  coupling  by  band  cars  loaded  with 
certain  materials,  is  guilty  of  such  negligence  as 
will  prevent  a  recovery  for  his  death,  which  would 
not  have  occurred  if  be  had  followed  direcTions. 
Brennan  v.  Michigan  Cent.  R.  Co.  93  Mich.  156. 

A  railroad  brakeman  who,  in  violation  of  rules 
known  to  him  prohibiting  brakemen  from  coupling 
or  uncoupling  cars  except  with  a  stick,  and  from 
going  between  cars  under  any  circumstances  for 
such  purpose  when  an  engine  is  attached  to  the 
train,  and  requiring  them  in  all  cases  of  doubt  to 
take  the  safe  course  and  run  no  risk,  goes  between 
cars  for  the  purpose  of  coupling  them,  and  is  In- 
jured by  the  t>ackiiig  of  the  engine  to  slacken  the 
couplings,— is  guilty  of  such  neiiligenoeas  will  pre* 
elude  his  recovery.  Richmond  ^li,  ^  Co.  v.  Pan* 
niU,  80  Va.  552. 

A  railroad  employ^  who  attempts  to  couple  or 
uncouple  a  moving  train  Is  guilty  of  negligence 
which  will  prevent  his  recoverj'  for  injuries  there- 
by sustained.  Hudson  v.  Charleston,  C.  &  C.  R.  Co. 
55  Fed.  Rep.  248. 

If  uncoupling  cars  when  they  are  in  motion  la 
more  dangerous  than  when  they  are  standing  still, 
a  brakeman  who  is  injured  while  voliinLarily  un- 
coupling cars  m  motion  cannot  recover  lor  his  in- 
jury. Peoria,  D.  ft  R.  R.  Co.  v.  Puckctt,  42  111.  Appw 
642. 
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actively  and  intelligently  as  any  prudent  man 
having  a  knowledge  of  the  bazardous  clinracter 
of  his  business  would  have  done  uniier  like  cir- 
cumstance. Tbe  baUness  is  a  dangerous  one 
and  imposed  on  bitn  tbe  duty  of  exercising 
great  care  and  caution. 

*'If  tbe  plaintiff  saw  tbat  tbe  lumber  pro- 
jected over  tbe  end  of  tbe  car  before  be  at- 
tempted tbe  coupline,  or  if  be  could  bave  seen 
it  if  be  bad  exercised  great  care  and  diligence, 
wbicb»  under  tbe  circumstances,  it  was  in- 
cumbeot  upon  bim  to  exercise,  tben  be  can 
claim  nothing  on  account  of  tbe  injury  result- 
in*;  from  sucb  projecting  lumber,  ana  tbe  in- 
jury must  be  attributed  to  bis  own  negligence. 

"If  you  find  tbe  lumber  was  negligently 
loaded— that  is.  in  an  unusual  and  dangerous 
manner — and  that  this  fact  was  unknown  to 
tbe  plaintiff,  tben  when  tbe  plaintiff  was  or- 
dered to  couple  tbe  cars  be  bad  a  right  to  as- 
sume tbat  tbe  car  was  properly  loadeii,  and  act 
on  tbat  assumption;  but  if  before  tbe  peril  was 
encountered  he  discovered  tbe  projeciing  lum- 
ber, be  should  have  desisted  from  any  effort  to 
make  tbe  coupling,  or  si  o  ild  have  made  it  iu 
some  manner  tbat  would  not  have  subjected 
him  to  injury,  if  it  was  practicable  for  him  to 
do  so;  and  if  by  tbe  exercise  of  proper  riiliijicnce 
be  mipbt  have  discovered  tbe  projecting  lum- 
ber before  tbe  accident,  and  in  time  to  avoid  it, 
he  cannot  recover." 

Tbe  defendant  objected  to  tbe  last  paragraph 
of  tbe  foregoing  instructions,  and  moved  tbat 
it  be  withdrawn.  The  motion  was  denied,  to 
111  ]wbich  ruling  of  tbe  court  tbe  ^defendant 
excepted.  Tbe  case  was  then  submitted  to  the 
jurv,  which  rendered  a  verdict  for  the  plaintiff, 
and  awarded  him  damages  in  the  sum  of  seven 


thousand  dollars.  Judgment  in  accordance 
with  the  verdict  was  entered  on  April  25,  1890. 
Tbe  defendant  thereupon  sued  out  a  writ  of 
error  from  this  court. 


Messrs.  James  McNaught,  A.  H.  Gar- 
land and  H.  J.  May*  for  pluintitT  in  error: 

A  master  has  the  right  to  assume  that  a 
servant  hired  in  the  ordinary  course  knows  the 
dangers  incident  to  the  tinplovnicnt,  and  will 
avoid  them.  The  servant  laciily  assumes  such 
risks. 

2  Kent.  Com.  aSth  ed  )  260,  note:  Wash- 
in  iion  &  G,  H,  Co.  V.  McDade,  135  U.  S.  570 
(^4:  241). 

If  you  charge  anybodv  with  a  loss  arising 
from  mistake,  vou  should  show  that  no  due 
diligence  could  have  been  used  by  you  which 
mi>;ht  bave  prevented  the  loss. 

Hordern  v.  DuKon,  1  Car.  &  P.  181. 

In  an  action  for  an  injury  occasioned  by 
the  negliuence  of  another,  it  is  a  good  defense 
to  show  that  the  injury  so  far  arose  from  tbe 
ne<rligeiice  of  the  plaintiff  himself  that  be 
might  by  ordinary  care  and  caution  have 
avoided  the  injury. 

2  Stark.  Ev.  741,  title.  Nuisance, 

Though  the  party  charged  be  in  fault,  yet, 
if  tbe  proximate  and  immediate  cause  of  the 
accident  be  the  unskiliruhiess  of  tbe  plaintiff, 
there  is  no  relief. 

Flower  v.  Adam,  2  Taunt.  814;  Butterfield 
V.  Foi Tester,  11  East,  60;  Scdgw.  Dam.  (2d  ed.) 
98  et  seq.,  Oil  etseq. 

If  tbe  circuit  court,  bad,  in  its  charge,  given 
substantially  the  law  asked  for  by  plaintiff, 
that  would  have  sufficed,  but  not  doing  this 


A  brakemao  In  charf?e  of  the  movements  of  his 
train,  who,  without  siirnallnflr  to  slow  up  after  once 
attempting  to  uncouple  cars  while  moving  rapid- 
ly, makes  tlie  second  attempt  and  is  killed,  is  ruH- 
17  of  negligence  which  will  prevent  recovery  for 
his  death,  even  if  the  railroad  company  was  negli- 
gent in  leaving  a  guard  rail  unblocked,  where  he 
must  have  gone  from  80  to  50  feet  after  getting  be- 
tween the  cars  before  stepping  into  it.  Towner  v. 
Missouri  Pao.  R.  Co.  5S  Mo.  App.  648. 

Failure  to  suitably  inspect  the  coupling  pin  of  an 
engine  after  it  has  been  subjected  by  a  collision  to 
a  ntrain  which  ia  likely  to  injure  it,  is  such  negli- 
gence as  will  render  the  company,  liable  for  an  in- 
jury to  a  fireman  caused  by  the  breaking  of  the 
pin.    Norfolk  ft  W.  a.  Co.  v.  Nunnally,  88  Va.  546. 

A  defective  condition  of  a  drawbar  on  a  f reiifht 
car,  allowing  tbe  deadwoods  to  come  together, 
wiU  not  render  a  railroad  company  liable  to  a 
switchman  whoee  arm  is  crushed  between  tbe  dead- 
woods,  where  just  before  the  accident  he  thrpw  his 
arras  between  them  by  stumbling  upon  a  piece  of 
coal  left  upon  the  track  through  the  negligence  of 
fellow  servants.  Cincinnati,  N.  O.  &  T.  P.  U.  Co.  v. 
Healer.  60  Fed.  Rep.  735. 

A  railway  company  is  liable  for  injuries  to  a 
brakeman  whose  foot  was  caught  while  he  was  un- 
coupling cars,  by  a  brake  beam  which  hung  only 
8  inches  from  the  rails  when  it  should  have  hung 
at  least  6  inches  therefrom,  where  tbe  accident 
would  not  have  occurred  if  it  bad  hung  at  the 
usual  height.  Texas  Pao.  R.  Co.  v.  vehite,  82  Tex. 
543. 

A  railroad  company  is  chargeable  with  negli- 
gence in  not  discovering  a  defect  in  a  brake  rod 
under  a  car,  and  either  correcting  it  or  ceasing  to 
use  the  oar,  where  ordinary  inspection  theoraof 
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would  bave  disclosed  the  defect.  Cowan  v.  Chicago, 
M.  &  St.  P.  R.  Co.  80  Wis.  284. 

A  brakeman  employed  in  shifting  cars  and  mak- 
ing up  trulns.  injured  because  of  a  defect  in  a  chain 
on  a  brake  of  a  car,  without  any  fault  on  his  part, 
is  entitled  to  recover  where  the  defect  was  or  might 
have  been  known  to  tbe  company  by  careful  in* 
spection.  Richmond  ft  O.  R.  Co.  v.  Burnett,  88  Va» 
538. 

The  use  of  couplings  of  different  types  by  a  rail- 
road company,  although  the  hazard  of  ooupUng 
cars  may  be  thereby  increased,  is  not  negligence 
per  se,  so  as  to  prevent  tbe  assumption  of  the  risk 
by  an  employ^  who  uses  them.  Pittsburg  ft  L.  B. 
R.  Co.  V.  Henley,  15  L.  R.  A.  884,  48  Ohio  St  608. 

A  brakeman  on  a  freight  train  assumes  tbe  risk 
of  injury  from  iron  or  lumber  projecting  over  the 
end  of  a  car  which  he  is  attempting  to  couple  with 
another,  where  cars  so  loaded  are  frequently  al- 
lowed in  the  train  on  which  he  works.  Jackson- 
viUe,  T.  ft  K.  W.  R.  Co.  v.  Galvin,  16  L.  R.  A.  837, 29 
Fla.  366. 

A  brakeman  injured  in  coupling  cars  cannot  re- 
cover from  tbe  company  on  the  ground  that  the 
appliances  used  were  more  dangerous  than  thoea 
of  another  sort,  if  they  were  m  use  when  he  en- 
tered the  service,  and  he  informed  himself  as  to 
the  method  of  using  them,  and  assumed  the  risk 
of  their  use  as  one  incident  to  the  business.  Hatter 
V.  Illinois  Cent.  R.  Co.  69  Miss.  64S. 

Failure  of  a  railroad  company  to  furnish  an  em- 
ploy6  with  a  coupling  stick  does  not  make  it  liable 
to  him  for  injuries  in  attempting  to  draw  a  pin 
from  a  coupling,  for  which  purpose  the  stick 
could  not  have  been  used.  Welch  v.  New  York 
Cent,  ft  H.  R.  R.  Go.  48  N.  T.  8.  R.86a. 
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at  all,  it  is  error  of  which  plaintiff  can  Justly 
complain. 

St,  LovU  FuUic  Mod  Direetors  ▼.  BifHey, 
rt  U.  8. 10  Wall.  91  (19:850);  Iran  Silver  Min. 
Co.  ▼.  ChetAeman,  116  U.  8.  529  (29:712);  Pai- 
rick  V.  Graham,  182  U.  8.  627  (33:460);  BizzeU  v. 
BtHfler,  16  Ark.  809;  Bunt  ▼.  Sierra  Butte 
Gold  Min,  Co.  188  U.  8.  4^  (84:1032);  8  Gra- 
bain  &  W.  New  Trials.  710  <r<  aeq, 

Mr.  S.  lu  Glaspell*  for  defendant  in 
error: 

The  master  must  furnish  his  seryantwith  a 
rea^ooably  safe  place  in  which  to  perform  his 
work,  and  to  dimiuish  the  standinff  room  be- 
tween the  ends  of  cars  to  be  coupled  by  pro- 
iecting  loads,  so  as  to  leave  insufficient  space 
for  coupling,  is  negligence. 

iJauffh  V.  Chicago,  R.  1.  dt  P.  R.  Co.  78 
Iowa,  66;  Ayers  ▼.  Richmond  A  D.  R.  Co.  84 
Ya.  679.  88  Am.  &  Eng.  R.  Cas.  269;  Brovon 
▼.  Ach  eon,  T.  A  8.  F.  R,  Co.  81  Kan.  1.  15 
Am.  &  Eng.  R.  Cas.  271:  Day  v.  Toledo,  C. 
B.  A  D.  R.  Co.  42  Mich.  528;  Ateliiton,  T.  A 
B,  F.  R.  Co,  ▼.  Plunkett,  25  Kan.  188;  N<yrih- 
ern  Cent.  R.  Co.  ▼.  HvMon,  101  Pa.  1,  47  Am. 
Rep.  €90. 12  Am.  &  Eng.  R.  Cas.  241. 

Coniributory  neglisreuce  is  a  defence  and  the 
burden  of  showing  it  is  upon  the  defendant 
below. 

Wathington  A  O.  R.  Co.  y.  Glndinon,  82  U. 
B.  15  Wall  401  (21:114). 

Whether  Everett  was  giiiltvof  contributory 
negligence  or  not  was  properly  submitted  as  a 
&ct  to  the  jury. 

Northern  Pae.  R.  Co.  ▼.  Herbert,  116  U.  8. 
642  (29:755);  Northern  Pac.  R.  Co.  v.  Mares, 
128  U.  8.  710  (ai:296);  Kane  v.  Northern  Cent. 
R  Co.  128  U.  8.  91  (82:339);  ffungerford  v. 
Chicago,  M.  A  St.  P.  R.  Co.  41  Minn.  444,  41 
Am.  &  Eng.  R.  Cas.  269;  Lawless  v.  Connecti- 
cut River  H.  Co.  136  Mass.  1, 18  Am.  tfe  Eng. 
R.  Cas.  96;  Greenlcnf  y.  lUinois  Cent.  R.  Co. 
29  Iowa.  14;  Ohio  A  M.  R.  Co.  v.  Pearcy,  128 
Ind.  197. 

The  disposition  of  men  to  care  for  them- 
selves may  in  such  cases  be  taken  into  consid- 
eration. 

Washington  A  G.  R.  Co.  v.  Gladmon,  82 
U.  8.  15  Wall.  401  (21:114):  Seese  v.  Northern 
Pae.  R.  Co.  89  Fed.  Rep.  487;  Northern  Pac. 
B.  Co.  V.  Nickels,  50  Fed.  Rep.  718. 

Where  an  emplo>6  has  been  but  a  short 
time  in  the  service  of  a  railroad  company, 
knowledge  of  its  rules  must  be  brouirlit  home 
to  him  in  order  to  hold  him  to  their  observ- 
ance. 

Ihtnlap  ▼.  Northeastern  R.  Co.  130  U.  8. 
649  (82:1058). 

This  case  is  not  like  the  double  dead  wood 
cases,  where  the  danger  is  said  to  be  apparent 
and  obvious. 

Mic/tigan  Cent.  R.  Co.  v.  Smith.'*on,  45  Mich. 
912;  Baldwin  v.  Chicaqo,  R.  1.  A  P.  R.  Co.  50 
Iowa.  680;  Kohn  v.  McNulta,  147  U.  8.  288 
(87:150). 

Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

While  it  is  true  that  the  defendant  company 

excepted  to  the  court's  refusal  to  give,  on  the 

whole  evidence,  a  peremptory  charge  in  favor 

o/  the  defendant,  and  has  assign^  such  re- 

Aisa/s  for  error,  yet,  in  the  briet  of  plaintiff  in 


error,  the  learned  counsel  have  not  thought  lit 
to  discuss  those  assignments,  but  have  put  their 
case  mainly  upon  the  error  alleged  to  have  been 
committed  by  the  trial  court  in  instructing  tbe 
Jury  in  the  following  terms: 

"If  you  find  the  lumber  was  negligently 
loaded— that  is,  in  an  unusual  manner — and 
that  this  fact  was  unknown  to  the  plaintiff, 
then  when  the  plaintiff  was  ordered  to  couple 
the  cars  he  hud  a  right  to  a.«sume  that  the  car 
was  properly  loaded,  and  act  on  that  assump- 
tion; but  if  before  the  peril  was  encountered 
he  discovered  the  projecting  lumber,  he  should 
have  desisted  from  any  effort  to  make  the  roup- 
ling,  or  should  have  made  it  in  same  manner 
that  would  not  have  suhjected  him  to  injury, 
if  it  was  prar-ticable  for  him  to  do  so;  and  if 
by  the  exercise  of  proper  diligence  he  might 
have  discovered  the  projecting  lumber  before 
the  accident,  and  in  time  to  avoid  it  he  cannot 
recover." 

The  criticism  made  upon  this  instruction  is 
that  the  court  erred  in  stating  that  Everett  had 
a  risrht  to  assume  that  the  car  was  properly 
loaded;  without,  at  the  same  time,  telling  the 
lury  that  some  portion  of  the  duties  of  a  car 
inspector  were  cast  upon  Everett  himself,  and 
that  he  should  have  discharged  those  duties 
before  he  undertook  the  work. 

*But  though  the  court  did  say  that  [112 
Everett  had  a  right  to  assume  thai  the  car  was 
ptopcrly  loaded  and  to  act  on  that  assumption, 
yet,  at  the  same  time,  the  court  told  the  jury 
that  if  Everett  had  discovered  the  projecting 
lumber  before  the  peril  was  encountered  he 
should  have  desisted  from  his  effort  to  make  the 
coupling,  or  should  have  made  it  in  some 
manner  that  would  not  have  subjected  htm  to 
injury,  and  that  if  by  the  exercise  of  proper 
diligence  he  might  have  discovered  the  pro- 
jecting timber  before  the  accident  and  in  lime 
to  avoid  it,  he  could  not  recover. 

In  effect,  the  jury  were  told  to  find  whether 
the  car  was  or  was  not  properly  loaded,  and 
whether  the  plaintiff,  bv  the  exorcise  of  proper 
diligence,  could  or  could  not  have  di«covfred 
the  projecting  limber  before  the  cars  came  to- 
gether and  in  time  to  avoid  thedanirer.  In  other 
words,  the  jury  were  instructed  that  if  lliecar 
was  negligi  ntly  loaded,  with  the  sticks  of  tim- 
ber extending  too  far  beyond  the  end  of  the 
car,  and  if  the  plaintitf  could  not,  in  the  exer- 
cise of  proper  diligence,  have  perceived  the 
projectinc:  timber  in  lime  to  escape,  then  he 
was  entitled  to  recover. 

We  are  unable  to  detect  any  error  or  unfaif- 
ness  in  these  instructions. 

It  appeared  that  Everett  was  a  ^oung  and 
inexperienced  man;  that  this  was  his  first  serv- 
ice in  attempting  to  couple  a  car  with  a  pro- 
jecting load;  the  duty  ho  was  expected  to  per- 
form gave  him  no  lime  to  narrowly  inspi.'Ct  the 
approaching  car  or  to  observe  iis  condition. 
His  attention  was  not  called  to  the  projecting 
timber  until  he  was  in  the  very  act  of  making 
the  coupling,  and  when  his  eiTort  to  avoid  it 
was  too  late.  He  had  first  to  throw  the  swilcli 
to  receive  the  approaching  car.  and  then  run 
ahead  and  get  ready  to  put  the  pin  in  the  draw- 
head.  It  was  shown  that  there  was  no  pin  in 
the  draw  head  of  the  stationary  car,  and  he 
was  obliged  to  pick  one  up  and  put  it  in  place 
read}'  to  make  the  coupling.    These  duties 
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an.                                 MuaoUHi,  K.  &T.  n.  Co.  V.  Buuui-B.  lllf-lli 

Kra  blmDOopportunltj  to  closely  scan  the  cat  thegovetniuBot,  und  themanner.  dme.  «nd  oon- 

UWM  Id  rapid  motion  behind  Mm,     In  such  dinociBonwhk'li  theiTrigbtshaUbeeitlngulBheii 

Clrcunuuncei,  when  Ihe  whole   transaction  ii  "^  ni»tteri  lor  the  deUtrmlnation  ot  tin  tot- 

the  work  of  a  moment,   and  wLcn  hisdiity  ,"„,"„_„_, .^„„„.,„  ,,„,,  „„.„.v_-,,„_ 

calUuponhimto«ctpromp.ly.am«ncannotL4  '^ I^Z\'^^^:^^'^:yX^,i\TJ^^^ 

1 131  expecwd  "to  act  with  clrcum, pec  lion  ^^^n^,'^:^::;  '^'^^7oZ^V^TL:tl 

At  air  events,  we  think  thai,  in  view  of  the  fact  ^mot.  such  uront  conreya  tbe  lee  and  puaaetelon, 

that  the  car  wal  improperly  1oa(le<t,  that  Ever-  leavliiKnonirListn  t be  Indian!, 

ett  was  new  and  inexpemnccd  In  such  work,  l  Tbesettlnr  spurt  by  auiute  or  treaty  wltb  lo- 

■nd  that  he  was  reijuired  10  perform  the  dou-  dlnna  of  liiu<lEfor  tbelr  occupancy  ia  of  iiseK  k 

bledutjof  throwing  the  switch  and  making  wUhiii-a^al  of  ibefr  ohanicier  as  public  In liIs, 

the  coiipliosr,  the  csae  wag  an  uppropiiute  one  and  ooineiiuciitly  of  tbe  land*  rTOm.»alB  and  pto- 

for  Eubmiiiiion  tn  a  jurv.  Bmiiiirii. 

In   the  case   of  Dunlip  v.  Sfirtlrntlern    R.  *■  An  Actor  CoHBrMBreaervIOBCPrtalDBectfonaof 

G>.  130  U.  B.  653  [3i;IUJ)9],  we  held  Ibat  Ibc  public  Innda  .rhou  surveyed  (or  school  purpose 

circuit  court  erred  in  not  suhmitlins  the  quea-  '" f^^         '    P 1^  "ot  embrace  lanus  wbich 

tloo  of  contribuiory  ...gliRence  to  the  jur^.  as  ^Xi^'^^bZlXS^^^r'^^ud 

'   ■■      did  not  follow,  as  mattor  of  ,?■.."»„...,."  i--!.- 


law.thatno  recove^  could  l«  had  upon  any   \1;rprptrJ;.^':™« 'trerraf^i'^r^l; 
could  be  properly  iBken  of  the      tbcn.«»of  publlctand^andno  subsooi.ent 


facts  tbe  evidence  tended  to  cslabliah. 


oeKligence,  the  queslion  is  uot  one  of  Ian',  but 
of  fact,  tobesetilcd  by  a  jury;  and  this  whclh 


Ti,  149  operate  upon  ic,  allbouKb  no  eicepttoa  be  made 

an  ftc-  of  it. 

tlon  aeainst  a  common  carrier  to  recover  dam-  g.  Dj  tbe  AotforthendmlMlonof  tbeataiaofKan- 

..  ,.           ..■_....._,                              jjj  jl^g  ^^  j^l^  ^^^  Union,  Coneress  reserved  to  ilMir 

ibutory  tbe  right  to  rnako  all  aeeurul  regulattnna  for  Ibe 

eth  diflpiMilIiuli  of  tbelr  landsBod  other  property. 

jTlbe  uncerlaintj  eriaca  from  a  conflict  in  the  t.  nytiiesccepiedaDnilitlonBupDn  which  the  state 

lettimoDy,  at  because  ihe  facts,  lieiac   undis-  olUancai  wa^admliied  into  tbe  Union,  bcr  orig- 

euted,  fair-minded  men  mill  hooeatly  draw  dif'  Inal  oUiiin  to  the  school  Boctloca  in  townships  sli- 

irent  conclusions  from  tliem.  teen  and  thlrty-sii  of  ber  itaio  was  rejoolcd  by 

In  Suliicaa  7.  Km  Yark,  N.  H.  A  H.  R.  Co.  Conura*.  and  abandoned  by  the  state  and   th« 

IH  Mass.  527,  it  was  held  that   "the  court  la  riitbuof  Conitro™  was  conceded  w  the  abaolut. 

not  permilled  to  take  from  the  jury  these  ques-  f°"'™' «' /he  lan.H  thus  omb.-accd  aud  of  lands 

Uonrof  negligence  and  to  decide  Lnt  foj  the  ^^ --'J-  ^  l'^.CZ:^"X;V^l^:^ 

jury  and  for  Ibe  case,  unless  the  evidence  sLowa  le^iaiatlon 

that  Ihs  negligence  of  the  defendant  in  error  [jlo,  330.] 

waa  gross  and  willful;  if  it  was  less  than  that.  Argued  and  SubmilM  Jan.  SO.  1894.     Dtddti 

then  the  questions  of  negliiience  were  for  the  March  S.  ISUi. 

STj,  and  are  all  settled  in  tavor  of  defendant 
error  by  the  verdicL" 

It  ia  not  easy,  in  a  subject  of  thia  kind,  to  JN  EHTtOR  to  the   Supreme   Court  of  tbe 

lay   down   unbeiiriine  rules,   and   conflicling  1  Slate  of  Kansas,  to  review  s  Judgment   of 

caaea  can  reodilj  be  found.     But,  without  that  court,  affirming  the  judgment  of  the  Uis- 

pursuing  the  subject  further,  we  are  satisfied  trict   Court  of    Lalielte   county,   Kaosas.    Id 

that,  in  the  present  case.  Ihere  was  no  conclu-  fgyor  of  the  plaintiff,  B.  D.  Roberta,    a^ain't 

aiveeTldenccof  a  want  ofduecareon  thepart  [he    defendants,     The    Missouri,   Kaiisaa    ift 

of   Everett   in    not  observing  the   projecting  Texas  Railway  Company,  e(  nJ.,  for  the  rtcor- 

timber  wbUe  be  waa  in  the  discharge   of  bis  ery  of  the  possession  of  certain  lands  io   said 

duty,  and  while  his  attention  was  directed  to  Labette  county,  etc.      Eeriried,  and  eau  r» 

tK.  ^„rtr  i„  _i,r-.h  h^ A  manded  for  further  prxeeiliiigt. 

i*  afflrmed.  jhe  facts  are  slated  in  the  opinion. 

Mestn.    T.   N.   Sedpwick    and   Jamas 

—  -     -     £  Hs|cama.n,  for  plaintiff  in  error: 

Kansas  had  not  acquired  title  Io   tha  land 
When  the  land  fjrant  tothe  railroad  was  passed. 

„  The  land  in  question  had  been  and  was  re- 

n   r»   nnncD-pa  served  for  the  use  of  the  Osiiee  Indians  by  vip- 

a.  i>  KUBtKia.  ^^^  ^f  ,^g  (^jj,y  P^  jy^  30.  1835,  and  the 

IBee  BL  C  RepoTtor'a  ed.  Ui-U9.)  treaty  of  March  1!.  1839. 

r      .     .,  ^.                  ,.       „  Wileox  T,   JatkKn.   38   0.    fl.   13   Pel,  i08 

TMndK^lnitani— grant  to  railway  company—  ijo:  284);  J^asenK^.rlh.L.  AO.  R- Ca.-7.  Cut- 

treats    «""    Indiani- ichooi   landt—pubhc  ed  Stales  93  U   S.  7a3  (33:  6.M);  Siia"I<Hiigy. 

landt  approprialfd—odmunon  of  Kansat  ai  j/»r(i«,  11  Wis.  273;  RvggUiy.  M.iriilliol,  19 

a  elate — canditiont  thertof,  \4\a.  190. 

L  Where  landsoflndlnnaare  reserved  by  treatyfor  The  assent  of  the  people  in  cominf>  into  (he 

their  oooupatlon,  the  tee  Is  under  tbe  control  of  Union  as  a  slate  upon  Ihe  terms  proposed  miut 

naftu  and  T^Ut;i»TMimorv ,ma «o7,i™io«r  lA«n.  „ ,**"?f^            BaduldtT,  68  U.  S.  1  Wall.  109 

eee  DOta  to  Woimster  V.  QeorRla,  e:tS3.  ^^'l,'.,       ^                                ..,,,, 

AtU>  eonrtrwlton  and  op<ro«on  0/  tr«a(t«. Ke  The  railroad  compaoy  acquired  iU  Utle  to 

Dote  to  United  Btataa  v.  Tbe  Amiaud.  IftSM.  right  ot  way  flraL 

IU  V.  8.                 U.  B.,  Boos  88.              S4  Wl 
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Conj;rc8s  had  the  power  to  £raot  a  right  of 
woy  over  an  Indian  reservation. 

Urinter  v.  Karuns  Pac.  R.  Co.  28  Kan.  642; 
81,  Joseph  dk  D.  C.  R,  Co,  y.  Baldufin,  108  U. 
8  420  (26:  578);  Mimouri,  K.  A  T,  EL  Co.  v. 
Vnited  SUtes,  92  U.  B.  760  (28:  645). 

By  the  Act  of  July  26.  1866,  the  title  and 
rin^ht  to  occupy  the  land  in  controversy  as  a 
right  of  way  vested  in  the  defendant  company 
fui mediately  on  ttie  passaee  of  the  Act. 

Itutherford  v.  Greene,  \h  U.  8.  2  Wheat.  196 
(4:  218);  l.ensieur  ▼.  Price,  58  U.  8.  12  How. 
59  (18:  893);  SchuUnherg  v.  Harriman,  88  U. 
8.  21  Wall.  44  (22:  551);  Missouri,  K.  A  T.  R. 
Co.  V.  Kansas  Pac.  R.  Co.  97  U.  8.  491 
(24: 1095);  Southern  Pac.  R  Co.  v.  D'M,  22 
Fed.  Re[).  489;  Wilkinson  v.  Northern  Pac.  R. 
Co.  5  Mont.  538,  20  Am.  &  Eng.  R.  Chs.  820; 
Rider  v.  Burlington  A  M.  R.  Co.  14  Neb.  120, 
10  Am.  &  Eng.  R  Cas.  688;  Central  Pac  R. 
Co.  V.  Dyer,  1  Sawy.  641. 

The  fact  that  the  land  is  part  of  section  16 
makes  no  diUcrence;  the  power  of  Congress 
is  absolute  until  the  title  has  passed  and  vested 
in  the  state. 

Minnesota  v.  Rachelder,  68  U.  8. 1  Wall.  109 
(17:  551);  Frinbie  v.  Whitney,  76  U.  8. 9  Wall. 
187  (19:  668);  Union  Pac.  R.  Co.  v.  Douglass 
County,  81  Fed.  Rep.  540. 

The  general  government  was  under  no  obli- 

Stion  to  the  state  to  ever  extinguish   the  In- 
in  title  to  their  right  of  occupancy  to  these 
IftDds. 

Ballon  T.  (yBrufn,  20  Mich.  820;  Wood  ▼. 
Minouri,  K.  d  T.  R.  Co.  11  Ran.  828. 

As  to  these  school  sections,  no  title  vested 
Id  the  state  until  tlie  Indians  ceded  the  lands  to 
the  United  States  or  until  the  Indian  title  had 
been  extinguished  and  the  land  surveyed. 

Act  of  Admission,  ^§  1,  2;  Natoma  Water  A 
Min.  Co.  ▼.  Bugbey,  96  N.  8.  165  (24:  621); 
Medley  V.  Robertson,  55Cal.  896;  Baker  v.  New 
land,  25  Kan.  25;  Union  Fac.  R.  Co.  v.  Dovg- 
loM  County,  81  Fed.  Rep.  540;  Flint  A  P.  M. 
R  Oo.Y.  Gordon,  41  Mich.  4'iO. 

Mr.  Nelson  Ca4Be,  for  defendant  in  error: 

By  Tirtue  of  section  84  of  the  Organic  Act 
creating  the  territory  of  Kansas,  and  of  the  first 
clause  of  section  8  of  the  Act  of  Admission, 
the  land  in  controyersy  became  a  part  of  the 
•tate  school  land,  and  from  that  time  its  dis- 
position was  beyond  the  power  of  Congress. 

Btittz  Y.  Northern  Foe.  R.  Co.  119  U.  8.  65 
(80:  880). 

In  order  that  the  land  be  excluded  from  the 
territorial  limits  of  the  state  it  must  be  so  pro- 
Tided  by  treaty  with  the  Indian  tribe. 

But  no  t>ucb  proyision  can  be  found  in  any 
treaty  eyer  negotiated  between  the  United 
States  and  the  Osage  Indians. 

United  States  y.  Ward,  1  Woolw.  18;  Lang- 
fird  Y.  Monteith,  102  U.  8.  145  (26:  53);   Yel- 
Umstone  County   Comrs.  y.  Northern  Pac.  R. 
Co.  10  Mont.  414. 

The  state  took  tbe  title  to  the  land  in  ques- 
tion for  the  support  of  common  schools  by 
virtue  of  its  compact  with  tbe  general  govern- 
Bient. 

Beecher  y.  Wetherby,  95  U.  8.  517  (24:  440); 
Beydenfeldt  y.  iJaney  Gold  A  8.  Min.  Co.  98 
U.  8  684  (28:  995).  I 

The  compact  between  the  general  govern- 1 
iDcnt  aad  the  sute  of  Kaowta,  expressed  in  I 


the  propositions  submitted  to  the  state  in  sec- 
tion 8  of  the  Act  of  Admission,  and  their  ac- 
ceptance by  the  state,  amounted  to  a  contract, 
binding  alike  on  Congress  and  the  state,  and 
thereafter  it  was  beyond  the  power  of  Con- 
gress, had  it  so  desired,  to  grant  said  land  to 
any  other  party. 

Minnesota  y.  Bachelder,  68  U.  8.  1  Wall. 
109  (17:  551):  Union  Pac.  R.  Co.  y.  Doui/lase 
County,  81  Fed.  Rep.  540;  MeGehtey.  Mathis, 
71  U.  8.  4  Wall.  148  (18:814);  Fletcher  y. 
Peck,  10  U.  8.  6  Cranch,  87  (3: 162);  New  Or- 
leans  y.  De  Armas,  34  U.  8. 9  Pet.  224  (9: 109); 
Nete  Orleans  y.  UniUd  States,  85  U.  S.  10  Pel. 
781  (9:  600). 

Plaintiff  in  error  took  no  part  of  these  re- 
served binds  as  a  grant. 

I^earenworth,  L.  A  G.  R.  *Co.  y.  United 
States,  92  U.  8.  783  (28:  634);  Missouri,  K.  A 
T.  R.  Co.  Y.  United  States,  92  U.  8.  760 
(23:  645). 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  ejectment  to  recoyer 
possession  of  certain  lands  situated  in  section 
sixteen  (16)  of  township  thirty-four  (84)  in  tbe 
county  of  Labette,  state  of  Kansas,  occupied 
and  used  by  the  Missouri,  Kansas  ds  Texas 
Railway  Company  as  part  of  its  risrht  of  way, 
to  which  it  claims  title  under  the  Act  of  Ooa- 
gress  of  July  26,  1866,  granting  lands  to  the 
state  of  Kansas  to  aid  in  the  construction  of  a 
southern  branch  of  the  Union  Pacific  Railway 
&  Telegraph  Company  from  Fort  Riley,  Kan- 
sas, to  Fort  8mith,  Arkansas.  14  6taL  at  H 
chap.  270.  p.  289. 

*The  Act  declares  that,  for  the  purposefl  15 
of  aiding  the  Union  Pacific  Railway  Company, 
southern  branch,  that  being  a  corporation  then 
organized  under  the  laws  of  Kansas,  to  con- 
struct and  operate  a  railroad  from  Fort  Riley, 
in  that  state,  or  near  that  military  reseryation, 
thence  down  the  yalley  of  tbe  Keosha  riyer 
to  the  southern  line  of  the  state,  wiih  a  yiew  to 
the  extension  of  the  same  through  a  portion  of 
the  Indiana  territory  to  Fort  Smith,  Arkan- 
sas, there  was  thereby  granted  to  that  state, 
for  the  use  and  benefit  of  the  railroad  com- 
pany, eyery  alternate  section  of  land  or  parts 
thereof  designated  by  odd  numbers,  to  the  ex- 
tent of  five  alternate  sections  p^r  mile  on  each 
side  of  its  road,  and  not  exceeding  in  all  ten 
sections  per  mile;  provided  that  in  case  it 
should  appear  that  the  United  States  bad, 
when  the  line  of  the  railroad  was  definitely 
located,  sold  any  sections,  or  any  part  thereof, 
granted  as  aforesaid,  or  that  tbe  right  of  pre- 
emption or  homestead  settlement  had  attached 
to  the  same,  or  that  it  bad  been  reserved  by 
the  United  States  for  any  purpose  whatever, 
then  it  should  be  the  duty  of  the  Secretary  of 
the  Interior  to  cause  to  be  selected  for  tbe 
purposes  stated,  from  the  public  lands  of  tbe 
United  States  nearest  to  the  section  specified, 
so  much  land  as  should  be  equal  to  the  amount 
of  the  lands  sold,  reserved,  or  otherwise  ap- 
propriated, or  to  which  the  j\^hi  of  a  home- 
stead settlement  or  pre-emption  had  attached. 
But  to  the  said  act  a  proviso  was  attached  that 
any  and  all  lands  reserved  to  the  United  States 
by  any  Act  of  Congress  or  in  any  other  man- 
ner, by  competent  authority,  for  the  purpose 
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of  aiding  Id  any  obj^t  of  internal  iroprove- 
meot,  or  otber  purposes  whatever,  were  re- 
served and  excepted  from  the  operation  of  the 
Act,  except  so  far  as  it  might  be  found  neces- 
sary to  locate  the  route  of  said  road  throuiirb 
such  reserved  lands,  in  which  case  the  right 
of  way,  two  hundred  feet  in  width,  was  there- 
by granted,  subject  to  the  approval  of  the 
President  of  the  United  States. 

The  Union  Pacific  Railway  Company,  south- 
em  branch,  the  corporation  desiffoated  in  the 
Act  of  Congress,  was  organized  oy  the  legis- 
lature of  Kansas,  and  incorporated  on  the  2.5th 
day  of  September,  1865,  under  an  act  providing 
llBI  for  the  'incorporation  and  regulation 
of  railroad  companies;  and  on  the  8d  day  of 
February,  1870,  its  name  was  changed  to  that* 
of  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany, under  which  designation  it  is  one  of  the 
defendants  therein. 

Certain  lands  within  the  present  state  of 
Kansas  were  reserved  whilst  it  was  still  a  ter- 
ritory, and  long  previously,  by  the  United 
States,  for  the  use  and  occupation  of  the  Osage 
Indians.  Such  reservation  was  made  by  treaty 
between  them  and  the  United  States  concludea 
as  far  back  as  June  2, 1825,  and  proclaimed  in 
December  following.  7  Stat,  at  L.  240,  In- 
dian Treaties.  From  that  time,  and  continu- 
ously thereafter,  the  reserved  lands  were  occu- 
pied by  those  Indians  until  the  treaty  ceding 
the  lands,  or  parts  thereof,  to  the  United  :5tatP8, 
concluded  in  1866  and  proclaimed  in  January, 
1867  (14  Stat  at  L.  687)  except  such  portion 
thereof  as  was  appropriated  and  used  as  a  right 
of  way  by  the  Missouri,  Kansas  &  Texas  Rail- 
war  Company  for  its  road  under  the  grant  of 
July  26,  1»66.  Prior  to  June  6,  1870,  that 
company  located  its  railroad  through  these  re- 
served lands  in  Kansas,  with  the  approval  of 
the  President,  and  constructed  its  road  in  sub- 
stantial conformity  with  the  Act  of  Congress. 
The  right  of  way  for  its  road,  two  hundred 
feet  in  width,  was  granted  to  the  company  un- 
conditionally, subject  onlv  to  such  approval. 
The  title  to  the  land  for  toe  two  hundred  feet 
in  width  thus  granted  vested  in  the  company 
either  upon  the  passage  of  the  Act  of  Congress, 
July  26,  1866,  or  upon  the  construction  of  the 
road,  and  so  far  as  the  present  case  is  con- 
cerned, it  does  not  matter  which  date  be  taken. 

The  United  States  had  the  right  to  authorize 
the  construction  of  the  road  o?  the  ^lissouri 
Kansas  &  Texas  Railway  Company  through 
the  reservation  of  the  Osage  Indians,  and  to 
grant  absolutely  the  fee  of  the  two  hundred 
feet  as  a  right  oi  way  to  the  company.  Though 
the  lands  of  the  Indians  were  reserved  by 
treaty  for  their  occupation,  the  fee  was  always 
under  the  control  of  the  government;  and 
when  transferred,  without  reference  to  the 
possession  of  the  lands  and  without  designation 
of  any  use  of  them  requiring  the  delivery  of 
their  possession,  the  transfer  was  subject  to 
117]  *their  right  of  occupancy ;  and  the  man- 
ner, time,  and  conditions  on  which  that  right 
should  be  extinguished  were  matters  for  the 
determination  of  the  government,  and  not  for 
legal  contestation  in  the  courts  between  pri- 
vate parties.  This  doctrine  is  applicable  gen- 
erally to  the  rights  of  Indians  to  lands  occu- 
pied by  them  under  similar  conditions.  It  was 
asserted  in  BuUg  ▼.  JN<frihern  Pac,  R.  Co,  119 
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U.  8.  55  [80:  880],  and  has  never,  as  we  are 
aware,  been  seriously  controverted.  In  that 
case,  the  lands  were  within  what  is  known  as 
Indian  country,  where  the  right  of  the  Indians 
to  the  occupancy  of  their  lands  was  recog- 
nized; and  in  grants  by  the  government  of 
portions  thereof  for  works  of  internal  improve- 
ment there  usually  was  a  stipulation  for  its  ex- 
tinguishment as  rapidlv  as  might  be  consistent 
with  public  policy  and  the  welfare  of  the  In- 
dians. Such  a  stipulation  was  given  when  the 
grant  under  consideration  in  the  case  cited  was 
made,  showing  that  the  government  intended 
the  grant  to  take  effect  notwiihslanding  any 
existing  right  of  occupancj^  by  the  Indians, 
and  it  was  deemed  a  sufficient  expression  of 
its  intention  to  that  effect.  No  such  stipula- 
tion was  made  when  the  grant  of  the  right  of 
way  through  the  Osage  reservation  was  made, 
but  the  uses  to  which  the  lands  were  to  be  ap- 
plied necessarily  involved  their  possession. 
That  grant  was  absolute  in  terras,  covering 
both  the  fee  and  possession;  and  left  no  rights 
on  the  part  of  the  Indians  to  be  the  subject  of 
future  consideration.  Though  the  law  as 
stated  with  reference  to  the  power  of  the  gov- 
ernment to  determine  the  right  of  occupancy 
of  the  Indians  to  their  lands,  has  always  been 
recognized,  it  is  to  be  presumed,  as  stated  by 
this  court  in  the  Buttz  case,  that  in  lis  exercise 
the  United  States  will  be  governed  by  such 
considerations  of  iustice  as  will  control  a 
Christian  people  in  their  treatment  of  an  ignor- 
ant and  dependent  race,  the  court  observing, 
however,  that  the  propriety  or  Justice  of  th(3r 
action  towards  the  Indians,  with  respect  to 
their  lands,  is  a  question  of  governmental  poli- 
cy, and  is  not  a  matter  open  to  discussion  in  a 
controversy  between  third  parties,  neither  of 
whom  derives  title  from  the  Indians.  The  right 
of  the  United  States  to  ^dispose  of  the  fee[  118 
of  land  occupied  by  them,  it  added,  has  always 
been  recognized  by  this  court  from  the  found- 
ation of  the  government.  There  are,  however, 
certain  well  established  doctrines  controlling 
the  action  of  the  government,  which  can  al- 
ways be  invoked  to  prevent  hasty  and  improT- 
ident  action  against  the  Indians.  It  has  always 
been  held  that  the  occupancv  of  lands  set  apart 
by  statute  or  treaty  wiih  them  for  their  use 
cannot  be  disturbed  by  claimants  under  other 
grants  of  the  government  not  indicatiufi^  its  in- 
tention, either  in  express  terms  or  ny  the  uses 
to  which  the  lands  are  to  be  applied,  to  change 
the  possession  of  the  lands. 

And  the  setting  apart  by  statute  or  treaty 
with  them  of  lands  for  their  occupancy  is  held 
to  be  of  itself  a  withdrawal  of  their  character 
as  public  lands,  and  consequently  of  the  lands 
from  sale  and  pre  cmption. 

The  right  and  power  of  the  government  to 
dispose  of  the  fee  of  the  lands  In  controversy 
occupied  by  the  Osage  Indians,  with  then* 
rights  of  occupancy,  having  been  exercised, 
and  a  grant  of  both  fee  and  possession  having 
been  mude  to  the  Missouri,  Kansas  &  Texas 
Railway  Companv,  it  follows  tliut  this  com- 
pany, the  plaintiff  in  error,  is  entitled  to  a  re- 
versal of  the  judgment  unless  the  claim  of  the 
plaintiff  below,  the  defendant  in  error  here, 
rests  upon  tenable  grounds,  and  to  them  we 
will  now  turn  our  attention.  Roberts,  the 
plaintiff  below,  traces  his  title  to  tlie  premises 
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through  a  patent  from  the  state  of  Kansas  to 
bis  grantor,  dated  May  25.  1871,  and  by  con- 
veyance from  bim,  claiming  that  they  consti- 
tuted a  portion  of  the  lands  ceded  to  the  state 
for  school  purposes  prior  to  the  grant  of  Con- 

frcss  to  the  railway  company  under  the  Act  of 
uly  26.  lt^66. 

dn  the  SOlb  of  May.  1854,  Congress  passed 
an  Act  to  organize  the  territories  of  Nebraska 
and  Kansas.  The  sections  of  the  Act  from  the 
ainetecntb  to  the  thirhr-seventh  inclusive,  re- 
late to  the  territory  of  Kansas.  Section  thirty- 
four  (34)  provided  "that  when  the  lands  in  the 
•«aid  territory  shall  be  surveyed  under  the  direc- 
tion of  the  government  of  the  United  States, 
preparatory  to  bringing  the  same  into  market, 
rJCC'ions  numbered  sixteen  (16)  and  thirty-six 
1 10|  *(80)  in  each  township  in  said  territory 
Fhall  be,  and  the  same  are,  hereby  reserved 
for  the  purpose  of  being  applied  to  schools  in 
said  territory  and  in  the  stairs  and  territories 
bereaffcr  to  be  erected  out  of  the  same."  10 
Stat,  at  L.  277,  278. 

If  the  reservation  named  was  intended  as  a 
grant  of  lh<^  sections  sixteen  (16)  and  thirty-six 
(36'  to  the  territory  and  to  the  slates  to  be  cre- 
ated out  of  them,  or  as  a  dedication  of  them 
for  schools  it  could  only  apply  to  such  lands  as 
■were  public  lands,  for  no  other  lands  in  our 
land  system  are  subdivided  into  sections,  nor 
could  it  embrace  lands  which  had  been  set 
apart  and  reserved  by  statute  or  treaty  with 
ihem  for  the  use  of  the  Indians,  as  was  the 
case  with  the  lands  involved  in  this  contro- 
versy, as  we  have  already  shown.  As  early  as 
1889  it  was  held  in  Wikox  v.  Jackson,  38  U. 
S.  18  Pet.  498  [10:  264]:  "That  a  tract  law- 
fully appropriated  to  any  purpose  becomes 
thereafter  severed  from  the  mass  of  public 
lands,  and  that  no  subsequent  law  or  proclam- 
ation will  be  construed  to  embrace  or  operate 
upon  it.  although  no  exception  be  made  of  it." 
The  reservation  referred  to  there  was  of  land 
for  military  purposes:  and  in  Jjearentcorth,  L. 
dh  O.  R.  Co.  V.  United  Staffs,  92  U.  S.  733  r23: 
6341,  it  was  said  that  this  doctrine  "applies 
with  more  force  to  Indian  than  to  military  res- 
ervations. The  latter,"  the  court  observed, 
**are  the  absolute  property  of  the  government. 
In  the  former  other  rights  are  vested.  Con- 
gress cannot  be  supposed  to  grant  them  in  a 
subsequent  law,  general  in  its  terms.  Specific 
language,  leaving  no  room  for  doubt  as  to  the 
legislative  will,  is  required  for  such  purpose." 

The  present  constitution  of  Kansas  was  pro- 
posed by  a  convention  of  people  in  the  then 
territory,  July  29,  1859,  with  specified  bound- 
aries. An  ordinance  of  the  convention,  pre- 
ceding it,  recites  that,  *•  Whereas  the  govern- 
ment of  the  United  States  is  the  proprietor  of 
a  large  portion  of  the  lands  included  in  the 
limits  of  the  state  of  Kansas  as  defined  by  the 
coDstitution  [then  proposed];  and  whereas 
the  state  of  Kansas  will  possess  the  nght  to  tax 
said  lands  for  purposes  of  government  and  for 
other  purposes,  now  therefore  that  it  be  ordain- 
ed by  the  people  of  Kansas  that  the  right  of  the 
state  of  Kansas  to  said  lands  is  relinquished 
120]*forever,  and  the  state  of  Kansas  will  not 
interfere  with  the  title  of  the  United  States  to 
such  lands  nor  with  any  regulation  of  Congress 
in  relation  thereto,  nor  tax  nonresidents  higher 
/Zw/r  residents,  provided  always  that  the  fol- 


lowing  conditions  be  agreed  to  by  Congress,* 
among  which  was  the  following:  "  That  sec- 
tions numbered  sixteen  and  thirty-six  in  each 
township  in  the  stale,  including  Indian  reser- 
vations and  trust  lands,  shall  be  granted  to 
the  state  for  the  exclusive  use  of  common 
schools;  and  when  either  of  said  sections  or  any 
part  thereof  has  been  disposed  of  other  lands 
of  equal  value,  as  nearly  contiguous  thereto  as 
possible,  shall  be  substituted  therefor.'"  1 
Charters  &  Constitutions,  629,  C30. 

Congress  did  not  accept  the  proposed  consti- 
tution with  the  conditions  designated,  but  on 
the  contrary,  in  its  Act  for  the  admission  of 
the  state  into  the  Union,  passed  on  the  29ih  of 
January.  1861,  after  declaring  that  the  state 
was  admitted  on  an  equal  footing  with  the 
original  states  in  all  respects  whatever,  and, 
describing  its  boundary  (12  Stat,  at  L.  127) 
added  a  clause,  containing  the  following  pro- 
visions among  others:  ** Provided,  That  noth- 
ing contained  in  the  said  constitution  respecting 
the  boundary  of  said  state  shall  be  construed 
to  impair  the  rights  of  persons  or  pioperty  now 
pertaining  to  the  Indians  of  said  territory,  so 
long  as  such  riirhts  shall  remain  unextingufshed 
by  treaty  between  the  United  States  and  such 
Indians,  .  .  .  or  to  affect  the  authority  of  the 
government  of  the  United  States  to  make  any 
regulations  respecting  such  Indians,  their 
lands,  property,  or  other  rights  by  treaty,  law, 
or  otherwise,  which  it  would  have  been  com- 
petent to  make  if  this  Act  had  never  been 
passed."  By  this  provision  Congress  reserved 
to  itself  the  right  to  make  all  needful  regula- 
tions for  the  government  of  the  Indians,  and 
for  the  use  and  disposition  of  their  lands  and 
other  proper!}'.  The  Indians  continued  there- 
after as  previously  in  possession  of  the  lands, 
and  their  rights,  whatever  their  nature  and  ex- 
tent, were  not  extinguished  by  anything  in  the 
Act  of  admission  of  the  state  into  the  Union, 
nor  at  the  time  of  the  grant  of  a  right  of  way 
by  the  Act  of  July  26,  1866. 

*Congiess  went  further,  and  rejected  in[1251 
express  terms  the  claims  of  the  state  asserted  in 
the  ordinance  accompanying  the  proposed  slate 
constitution.  By  section  3  of  the  Act  of  ad- 
mission it  declared  that  the  Act  of  admission 
should  not  be  construed  as  an  assent  to  all  or 
any  of  the  propositions  or  claims  contnined  in 
the  ordinance  accompanying  the  proposed  con- 
stitution or  in  the  resolutions  attached,  but  at 
the  same  time  it  made  certain  propositions, 
which  it  offered  to  the  people  of  the  state  for 
compliance  or  rejection,  and  which,  if  ac- 
cepted, should  be  held  obligatory  upon  the 
United  States  and  upon  the  state. 

One  of  these  propositions  declared  "that  sec- 
tions numbered  sixteen  and  thirty-six  in  every 
township  of  miUio  lands  in  said  state,  and 
where  either  of  said  sections  or  any  part  thereof 
has  been  sold  or  otherwise  been  disposed  of, 
other  lands  equivalent  thereto  and  as  contig- 
uous thereto  as  mav  be,  shall  be  granted  to  said 
state  for  the  use  of  schools."  And  the  several 
propositions  were  followed  by  the  declaration 
that  they  were  offered  "on  the  condition  that 
the  people  of  Kansas  shall  provide  by  an  ordi- 
nance, irrevocable  without  the  consent  of  the 
United  States,  that  said  state  shall  never  inter- 
fere with  the  primarv  disposal  of  the  soil  within 
the  same  by  the  United  States  or  with  any  reg- 
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nlations  CoDgreas  may  fiod  Decessary  for  se-  then  pending  **  extends  to  paasaire  money;  and* 

curing  the  title  in  said  soil  to  bona  fide  par-  to  freight  prepaid  at  tiie  port  of  departure, 

chasers  thereof."  [No.  28d.J 

These  several  provisions  were  accepted  by  Argued  Jan.  SO,  31, 1894,  I>eeided  Mar,6, 1894, 
the  state  of  Kansas,  by  a  Joint  resolution  of  its 

if^^l^^^^H!"^'  January  20.  1S62,  in  Ibis  language:  a  ppea  L  from  a  decree  of  the  Circuit  Court 

"1  hat  the  propositions  contained  in  the  Act  of  A    of  the  United  States  for  the  District  of 

G)iiereM  entitled  *An  Act  for  the  Adnoission  Maryland,  afflrralng  the  decree  of  the  U.  8. 

of  Kansas  into  the  Union,  are  bcrtby  accepted.  District  Court,  in  a  proceeding  taken  by  the 

raiified.  and  confirmed,  and  shall  remain  irr^  owner  of  the  steamship ''Main"  to  limit  the 

vocable,  without  the  consent  of  the   United  liability  of  the  owners  of  that  steamship,  for  a 

Stales;  and  it  is  hereby  ordained  that  this  state  collision  with  the  steamship  ''Montana."  in  re- 

sha  1  never  interfere  with  the  primary  disposal  gpect  to  her  '•  freight  pending."    Afflrmed, 

of  the  soil  within  the  same  by  the  United  States  o      *-          o 

or  with  any  regulations  Congress   may  find  r,.  .         .,      ^^    r    ^^    n 

Dccessnry  for  securing  the  tillS  to  said  soil,  to  Statement  by  Mr.  Justice  Brown: 

bona  fide  purchasers  thereof;  and  no  tax  shall  ,  *l^'^  ^^  »"  ^PP^^^  ^J^°\ "" i^'^'^'AV^'^h?? 

bo  imposcKl  on  Unds  belon^ng  to  the  United  tered  in  a  proceeding  taken  to  Irmit  the  liaW^^^^^^ 

States  of  the  owners  of  the  steamship  Main  for  a  colll- 

Jt  is  clear  beyond  any  doubt  from  this  state-  fJ^^.^J^^  ^^t  »^««'f  ^^G  Montana,  in  respect  to 

lt>2]n,entoftheleglslationofCongrcssand  l^er  -  freightpending. 

of  Kansas,  and  the  accepted  conditions  upon  -  Jhe  proceedings  were  begun  bv  a  petition 

which  that  state  was  admitted  into  the  Union,  f^'^j^l  ^L?.?^^  ^''Vwk  '  «  •  ^'''  ^^  «>S? 

that  her  original  claim  to  theschool  sections  in  ^^*^^*^?,'  setting  forth  the  filing  of  a  libel 

t/>wnships  sfxteen  and  thirty  six  of  her  state  was  ap^nst  the  steamship  for  a  colhsion  with  the 

rejected  by  Congrcas  and  abandoned  by  the  ?^eamship    Montana,  which  occurred  in  the 

BtJte,  and  the  right  of  Congress  was  conceded  ^^^P^^  rl^er  on  January  5.  1««9,  wherein 

to  the  absolule'control  of  the  lands  thus  em-  ^^  ^^^l^^^^  *  J"'"  ^!!,T^V°-  l'*"^''  ""^  ^^a 

braced  and  of  lands  set  apart  for  the  use  of  the  y«^"<^  ^J  ^^«  ^^.»*°  ;°^,,^<^^  ^'e»?^^  «h^°  Pf  °d- 

iDdians  until  such  right  should  be  extinguished  ^°e.   and   praying  for  the  appointni..nt  of  ap- 

by  appropriate  legislation.    This  rejection  by  ^'^'Zl  ?L^  M^Slf  fh'  of  petitioner  in  the  ship 

Congress  of  the  oHginal  claim  of  Kaisas  to  thi  ?i?f  ^/l^/?i5^i?J^^^ 

school  lands  in  townships  sixteen  (16)  and  ^^^TTIto  (5^    ^p^^^^^^^ 

thirty  six  (36)  and  iU  subseauent  abandonment  ^^°  ^^  •l^?^',  ^^^'^^PP'^T/fr??  S5^^k!?k 

by  tfie  state  itself,  and  thelboncession  to  Con-  lTH?in^t/r^te"por^^^ 

gicssof  the  riftht  of  absolute  control  of  the  was  disputed     The  decree  of  the  distnct  court 

lands  until  such  right  should  be  extinguished  f"J^„ThrlL^/n'ni^^^^ 

by  appropriate  legislation,  distinguishes  the  «P0.°.  ^he  cargo  on  board  at  the  time  of  the 

CT^^ematerially  from  that  of  AVisconsin.  which  f^^fc,  ?L^Pfl^^^^   «rrft7h%  ""anH  fdrfi' 

was  considewi  in  Beec?ier  v.  Wet/terby,  95  U.  8.  fj'^/^  J*  ^^'^"f^^^^^^^^                    ^"IttH  !?t 

517  [24:  440].  and  upon  which  Ihedefendant  i^f/f.^'LH??^:^^^^^^ 

in  error  principally  rdles.    No  such  right  was  ?[!^n°i''%nr    ^T^nll^.vL^ir^^^ 

relinquished  until  after  the  grant  of  the  riffht  P^^^^^f®^    ^^"^     Baltimore,    makmg    in    all 

of  way  under  the  Act  of  Congress  of  July  26,  *  Xiytr^*      i  ♦-  ♦>«-  ^^^^^u  ^r.,.^  *h<p  ^..n^^ 

1866.  to  the  Missouri.  Kansas  &  Texas  W  „^°«^PP«5^  ^  ?'?,,'^'«*' JS'^^r^ti.l  m«1^ 

way  and  the  title  of  the  lands  composing  that  was  affirmed,  and  the  owners  of  the  Mam  ap- 

right  of  way  had  become  vested  irihat  com-  P^»>®^  ^  ^*»«  «^^^ 
pany. 

It  follows,  therefore,  that  the  supreme  court  Mr.  Thomas  W.  Hall,  for  appellant: 

of  the  state,  the  court  below,  erred  in  sustaining  "  Freight "  is  the  reward  payable  to  the  car- 

tbe  judgment  of  the  inferior  court  of  the  state,  rier   for    the  safe  carriage  and   delivery  of 

in  favor  of  the  plaintiff  in  that  court,  the  de-  goods. 

fendant  in  error  here,  and  the  judgment  of  the  Kirchner  v.  VenuM,  12  Moore,    P.  0.  890; 

supreme  court  must  therefore  be  reversed  and  Briitan  ▼.  Bamaby,  62   U.  8.  21  How.  588 

the  cause  remanded  with  directions  to  take  [16:  179];  Scrutton,   Charter  Parties  &  Bills 

further  proceedings  in  accordance  with  this  of  Lading,  art.  136;  Newson,  Shipping,  art. 

opinion.     And  it  is  so  ordered.  74;  Machlachlan,  Shipping  (4th  ed.)  pp.  474. 

475. 
Not  only  do  the  definitions  given  of   the 

•*THP  MATTST"    A^f  ^*^'^   "freight"  whether  by  lexicographeri 

inj!i  MALTi,     ^ppt'p  or  by  the  courts,  negative  and  exclude  any 

''•  idea  that  the  money,  commonly  called  "fares, 

WILLIAM  H.  WILLIAMS.  paid  for  the  transportation  of  passengers,  is 

included  in  or  covered  by  the  term  "freight," 

(See  S.  C.  Reporter's  ed.  122-133J  but  the  courts,  when  asked,  have  express^ 

- .    .^  ,  r  .  r-»-a      AS  refused  so  to  extend  the  meaning  of  the  word. 

Limited  Ltabihty  Act.  Abbott,  Shipping  (13th  ed.)  588;  UwU  T. 

Under  the  Limited  Liability  Act,  U.  8.  Rev.  Stat.  Marshall,  7  Man.  &  Q.  529;  Z>ewao/i  ^' J^f^ 

«4;«J.  the  liability  of  a  ship  owner  for  the  ^'freight  »  C.  IM.  Co,   L.  R.   7  C.  P.  841;   MO^'at  ▼. 


Note.— .4»  to  liaMity  of  carrier  by  water  for  Ion 
or  damage  to  qonde,  see  note  to  Moore  v.  American 
Truusp.  Co.  IG:  074. 


A%  to  lien  for  freight:  who  hat^  and  how  waived  or 
lo8t,  see  note  to  Raymond  v.  T.v8on,  15: 47. 
As  to  lien  of  the  contract  of  affreinhtmenl  on  1h$ 
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East  India  Co,  10  East,  468-474;  Place  v.  Nor- 
toiehdtN.  T.  Transp.  Co,  {''The  City  of  hor- 
\oicU")  118  U.  8.  491  (30: 143). 

PeodiDir  freight  is  of  no  value  to  tlie  ship 
owDer  until  it  is  earned,  and  it  is  not  earned, 
if  earned  at  all,  until  tbe  conclusion  of  tlie 
voyage. 

Cungress  must  be  presumed  to  bave  under- 
stood tbe  meaning  of  Ibe  words  employed  in 
tbe  statute,  and  to  bave  employed  those  words 
in  their  usual  and  ordinary  sense. 

8edgw.  Slat.  &  Const.  Law.  220;  Martin  v. 
Hunter.  14  U.  S.  1  Wheat.  826  (4:  102);  Dyer 
Y.  National  Steam  Nav.  Co,  {**  The  ScoUand") 
118  U.  8.  507  (30: 153);  Thommesaen  ▼.  Whit- 
mU  rTke  Great  Western:*)  118  U.  S.  520 
(80: 156). 

Messrs,  John  H.  Thomas*  J.  Wilson 
Leakin  and  George  Leiper  Thomas,  for  ap- 
pellee: 

This  court  is  bound  by  tbe  findings  of  fact 
In  tbe  circuit  court. 

Marshall  V.  The  Adriatic  ("  The  Adriatic**), 
103  U.  8.  730  (26:  605);  The  Abbot»ford  v. 
Johnson,  98  U.  8.  440  (25: 168);  The  Bene- 
factor \.  Mount,  102  U.  8.  214-218  (26:  157. 
158);  Sun  Mut,  Ins.  Co,  y.  Ocean  Ins.  Co,  107 
U.  8.  500  (27:  342);  The  Annie  Lindsley  v. 
Brmn,  104  U.  8.  185-lfc8  (26:  710-718). 

Tbe  language,  **  the  amount  or  vnlue  of  the 
interest  of  such  owner  in  such  vessel  and  brr 
freight  then  pending,"  as  used  in  U.  8.  Rev. 
Slat.  §  4283,  is  coextensive  in  meaning  with 
tbe  lan/:uage,  '*  tbe  whole  value  of  the  vessel 
and  ber  freight  for  the  voyage,"  as  used  in  U. 
S..Ilev.  Stat.  5;42«4. 

Normch  cfc  N,  T.  Trmm.  Co.  v.  Wright,  80 
U.  S.  13  Wall.  127,  128  (2():  593). 

"The  amount  or  value"  of  the  "owner's 
interest  in  the  vessel,"  in  the  purview  of  this 
section,  is  the  entire  va^ue  of  Ibe  vessel,  with- 
out any  deduction  for  liens  or  incumbrances. 

The  Leonard  Ilichanh,  41  Fed.  Kep.  818; 
The  U.  S.  Grant,  45  Fed.  Rep.  642;  2  Parsons, 
Ship.  &  Adm.  125. 

Cfourts  have  never  deducted  from  the  freight 
any  expenses  incident  to  tbe  earning  of  it,  or 
of  procuring  business,  but  bave  deducted 
salvage. 

The  Ahbie  C,  Stvbbs,  28  Fed.  Rep.  720;  The 
Jose  E,  More,  37  Fed.  Rep.  122;  The  Ettrick, 
L.  R.  6  Prob.  DIv.  127;  Gale  v.  Laurie,  6 
Barn.  &  C.  156-163. 

Freight  paid  in  advance  is  considered 
"freight  then  pending,"  or  "freight  for  tbe 
vovage,"  in  a  proceeding  like  this. 

T^ui  Express,  40  Fed.  Rep.  800;  Dvfovrcet 
V.  Bifihop,  L.  R.  18  Q.  B.  Div.  378;  WiUon  v. 
Dickson,  2  Barn.  &  Aid.  10-16. 

Tbe  fact  that  the  freight  paid  in  advance 
was  so  prepaid  under  an  agreement  that  it  was 
•'not  to  l)€  returned,  goods  lost  or  not  lost," 
cannot  affect  this  question. 

Liverpool  d  G.  W.  SS.  Co.  v.  Phenix  Ins. 
Co,  ("  The  Montana")  129  U.  8.  397  (82:  788); 
Inman  v.  South  Carolina  B,  Co.  129  U.  8. 
128-139  (32:  612,  615);  Ne^o  York  Cent.  R.  Co. 
Y.  Lockwood,  84  U.  8.  17  Wall.  357   (21:  627); 


Nei3  Jersey  8.  Nan,  Co,  y.  Merchants  Bank  qf 
Boston,  47  U.  8.  6  How.  883  (12:4s2). 

Freight  paid  iu  advance,  if  not  earned,  may 
be  recovered,  back,  if  there  be  nothing  to  the 
contrary  in  tbe  contract  under  which  it  was 
prepaid. 

1  Parsons,  Ship.  &  Adm.'210,  note  2;  8  Kent, 
Com.  226:  Duncan  v.  Kimball  (**  The  Kim- 
halV*)  70  U.  8.  8  Wall.  44.  45  (18:  54);  Ths 
Bird  of  Paradise  ▼.  Heyneman,  72  U.  S.  5 
Wall.  562  (18:  666);  Re  Liverpool  cfe  G,  W. 
Steam  Co,  8  Fed.  Rep.  168;  Benner  y.  Equi- 
table 8.  Ins,  Co,  6  Allen,  222;  Griggs  y.  Austin, 
8  Pick.  20-22,  15  Am.  Dec.  175:  Great  Indian 
Peninsular  R,  Co.  ▼.  Turnbull,  5  Asp.  Mar. 
L.  Cas.  465. 

In  Brown  y.  Harris,  2  Gray,  860,  it  was  d^ 
cided  that  passage  money  was  freight. 

Re  Liverpool  &  G,  W,  Steam  Co.  8  Fed.  Repi 
168. 

All  agreements  for  tbe  carriage  of  persona 
or  property  by  vessels,  are  contracts  of  af- 
freightment, 

Ben.  Adm.  §  286;  Pard.  Droit.  Com.  §  704; 
Cleirac,  Termes  de  la  Marine,  510;  The  Con- 
sulat,  68;  Les  Bones  Coutumes  de  la  Mar., 
chap.  1;  The  Black  Book  of  the  Admiralty, 
nppx.,  part  8  (ed.  by  Sir  Travers  Twiss,  Q. 
C.  D.  C.  L.),  p.  61;  Giles  v.  The  Cynthia,  1 
Pet.  Adm.  203;  Howland  v.  Tlie  Lavinia.  1 
Pet.  Adm.  186;  Mulloy  v.  Backer,  5  East,  121; 
Brawn  v.  Harris,  2  Gray,  359. 

Passage  money  and  freight  are  governed  by 
tbe  same  rules. 

Allen  V.  Mackay,  1  Sprague.  224.  225:  Flint 
Y,  Flemyng,  1  Barn.  &  Ad.  48:  Pennhylva nia 
R.  Co.  Y,  Sly,  65  Pa.  205. 

Demurrage  is  treated  as  freight,  In  the  mean- 
ing of  this  statute  and  rule. 

The  Giles  LoHnq,  48  Fed.  Rep.  472,  473; 
GaleY.  Laurie,  6  Barn.  &  C.  164;  The  Dan- 
dee,  1  Ilagg.  Adm.  120-128;  Butler  v.  Boston 
d  S.  SS.  Co.  130  U.  8.  555  (82: 1023);  Natumal 
Sicam  Nav,  Co.  v.  Dyer  {**  The  Scotland**) 
105  U.  S.  26  (26: 1002). 

*Mr.  Justice  Brown  delivered  the  [120 
opinion  of  the  court: 

This  case  raises  two  questions:  (1)  as  to 
whether,  under  Revised  Statutes,  §  4283,  the 
liability  of  a  ship  owner  for  the  *'  freight  then 
pending"  extends  to  passage  money;  and,  (2), 
whether  it  extends  to  freight  prepaid  at  tbe 
port  of  departure. 

1.  By  tbe  common  law,  as  administered 
both  in  England  and  America,  the  personal 
liability  of  the  owner  of  a  vessel  for  damages 
by  collision  is  the  same  as  in  other  cases  of 
negligence,  and  is  limited  only  by  the  amount 
of  the  loss  and  by  bis  ability  to  respond,  Wil- 
sonv.  DicLson,  2*Barn.  &  Aid.  2;  The  Dundee, 
1  Hagg  Adm.  120;  The  Aline,  1  W.  Rob.  Ill; 
The  Sfdlona,  3  W.  Rob.  16,  20;  The  Wild  Ranfr- 
ei\  Lush.  Adm.  553.  564;  Cope  v.  Dohcrty,  4 
Kay  &  J.  307,  378.  The  civil  law,  too,  as 
Weil  as  tbe  general  law  muriiinie.  made  no  dis- 
tinction in  this  particular  in  favor  of  ship 
owners.  Emerigon,  Contrat  6  la  Grosse,  chap. 


oemel,  and  for  damages  to  gonds,  see  note  to  The  frcloM;  proceedings  in  rem  fnr,  see  notes  to  Rlnlno 


Freeman  v.  Buckinfrbam,  15:341. 

Ajb  to  lien  for  reiMirs  and  necessaries  for  vessels^ 
rlumafitfc  and  foveign;  and  for  supplies,  salva^ge  and 
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V.  The  Charles  Carter,  2:  a"^.  The  Qeoeral  Smith, 
4: 609.  and  Tbe  Palmyra,  6: 53L 
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4,  S  !!•  Nor  did  the  ancient  laws  of  Oleron 
or  Wlsbuy  or  tbe  Hanse  Towns  suggest  an^ 
restriction  upon  sucb  liability.  Indeed,  it  is 
diAlcult,  if  not  impossible,  to  say  when  and 
where  the  restrictions  of  the  modern  law  origin- 
ated. They  are  found  in  the  Consnlato  del 
Hare,  which,  in  two  separate  chapters,  ex- 
pressly limits  tlie  linbilily  of  ibe  part  owner  to 
the  value  of  bis  share  in  the  ship.  Vinuius. 
an  early  continental  writer,  states  that  by  tbe 
law  of  tbe  land  the  owners  were  not  charge- 
able beyond  the  value  of  the  ship  and  the 
things  that  were  in  it.  The  Hanseatic  Ordm 
ance  of  1644  also  pronounced  tbe  goods  of  tbe 
owner  discharged  from  claims  for  damages 
by  tbe  sale  of  tbe  ship  to  pay  them.  But  how- 
ever  the  practice  originated,  it  appears,  by  the 
end  of  the  seventeenth  century,  to  have  be- 
come firmly  established  among  the  leading 
maritime  nations  of  Europe,  since  tbe  French 
Ordinance  of  1681 ,  which  bus  served  as  a  model 
for  most  of  the  modem  maritime  codes.declares 
that  the  owners  of  the  ship  shall  be  answer- 
able for  the  acts  of  tbe  master,  but  shall  be  dis- 
charged therefrom  upon  relinquishing  the  ship 
and  freight.  Bk.  2,  title  8,  art.  2.  A  similar 
127]  provision  in  *the  Ordinance  of  Rotter- 
dam of  1721  declared  that  tbe  owners  should 
not  be  answerable  for  any  act  of  tbe  master 
done  without  their  order,  any  further  than 
their  part  of  tbe  ship  amounted  to;  and  by 
other  articles  of  the  same  ordinance  it  was  pro- 
vided that  each  part  owner  should  be  liable  for 
the  value  of  his  own  share.  Tbe  French  Or- 
dinance of  1681  was  carried,  with  slight  cbnnge 
of  phraseology,  into  tbe  commercial  code  of 
France,  and  all  the  other  marilime  nations 
whose  jurisprudence  is  founded  upon  the  civil 
law.  Code  de  Commerce  (French)  art.  216; 
German  Mar.  Code,  art.  452;  Code  of  the 
^Netherlands,  art.  821;  Belgian  Code,  art.  216; 
Italian  Code.  art.  811;  Hussian  Code,  art.  64H; 
Spanish  Code,  art.  621.  622;  Portuguese  Code, 
art.  1345;  Brazilian  Code,  art.  494;  Argentine 
Code.  art.  1039;  Chilian  Code,  art.  879. 

Tbe  earliest  legislation  in  England  upon  the 
subject  is  found  in  the  act  of  7  George  II. 
passed  in  1734,  which  enacted  that  no  ship 
owner  should  be  responsible  for  loss  or  dam- 
age to  goods  on  board  the  ship  by  embezzle- 
ment of  the  master  or  mariners,  or  for  any 
damage  occasioned  by  them  without  the  priv- 
ity or  knowledge  of  such  owner,  further  than 
the  value  of  the  ship  and  her  appurtenances, 
and  tbe  freight  due  or  to  grow  due  for  tbe 
voyage,  and  if  greater  damage  occurred  it 
flhouhi  be  averaged  among  those  who  sustained 
it.  By  subsequent  acta  this  limitation  of 
liability  was  extended  to  losi^es  in  which  the 
master  and  mariners  had  no  part,  to  losses  b^ 
their  negligence,  and  to  damage  done  by  colli- 
flion.  while  there  was  an  entire  exemption  of 
liability,  for  loss  or  damage  by  fire  or  for  loss 
of  gol(f  and  jewelry,  unless  its  nature  and  value 
were  di^^losed.  In  all  these  statutes  the  lia- 
bility of  the  owner  was  limited  to  bis  interest 
in  tbe  ship  and  freight  for  the  voyage. 

By  section  505  of  the  Merchants'  Shipping 
Act  of  1854,  freight  was  deemed  to  include  tbe 
value  of  tbe  carriage  of  goods,  and  passage 
money.  Owing,  probably,  to  some  difficulties 
encountered  in  determining  at  what  point  of 
time  the  value  of  tbe  ship  should  be  taken,  and 
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to  establish  a  more  uniform  and  equitable 
method  of  limiting  the  liability  of  tbe  owner, 
tbe  Merchant  Shipping  Act  Amendment  Act  of 
1862,  extended  tbe  provisions  of  the  prior  acta 
to  foreign  *as  well  as  British  ships,  and[12S 
to  cases  of  loss  of  life  or  personal  injury,  as  well 
as  damage  or  loss  to  the  cargo,  and  provided 
that  the  owners  should  not  be  liable  in  dam- 
ages in  respect  of  loss  of  life  or  personal  in- 
jury, "to  an  aggregate  amount  exceeding  fif- 
teen pounds  for  each  ton  of  their  ship's  ton- 
nage." nor  iu  respect  of  loss  or  damage  to 
ships  or  their  cargoes  to  an  amount  exceeding 
eight  pounds  per  ton. 

The  earliest  American  legislation  upon  thia 
subject  is  found  in  a  statute  of  Massachusetta 
passed  in  1818  and  revised  in  1886.  This  waa 
taken  substantially  from  tbe  statute  of  George 
II.  It  was  followed  by  an  act  of  tbe  legislap 
ture  of  Maine  in  1831,  copied  from  the  statute 
of  Massachusetts. 

Tbe  attention  of  Congress  does  not  seem  to 
have  been  called  to  the  necessity  for  similar 
legislation  until  1848,  when  tbe  case  of  The 
Lexington^  reported  under  the  name  of  the 
IS'eie  Jersey  f^teamNnv.  ijo.  v.  Merchants  Bank 
of  Boston,  47  U.  8.  6  How.  844  [12:  465]  waa 
decided  by  this  court.  In  this  case  the  own- 
ers of  a  steamboat,  which  was  burnt  on  Long 
Island  Sound,  were  held  liable  for  about 
$18,000  in  coin,  which  bad  been  shipped  upon 
the  steamer  and  lost.  In  conpequence  of  tbe 
uneasiness  produced  among  ship  owners  by 
this  decision,  and  for  the  purpose  of  putting 
American  shipping  upon  his  equality  with  that 
of  other  marilime  nations.  Congress,  in  1851, 
enacted  which  is  commonly  known  as  the 
Limited  Liability  Act,  which  has  been  incor- 
porated into  the  Revised  Statutes,  sections 
4282  to  42  JO,  and  amended  in  certain  particu- 
lars not  material  to  this  case,  in  two  subse- 
quent acts.  23  Stat,  at  L.  57.  §  18;  24Sut. 
at  L.  80,  §  4. 

By  section  4283,  upon  the  construction  of 
which  this  case  depends,  *'the  liuhility  of  the 
owner  of  any  vessel,  for  any  embezzlement, 
loss,  or  destruction,  by  any  person,  of  any 
property,  goods,  or  merchnnriise.  shipped  or 
put  on  board  of  such  ves«»el,  or  for  any  loss, 
damage  or  injury  by  collision,  or  for  any  act, 
matter,  or  thing,  loss,  damage,  or  forfeiture 
done,  occasioned,  or  incurred,  without  the 
privity,  or  knowledge  of  such  owner  or  own- 
ers, shall  in  no  case  exceed  tbe  amount  or 
value  of  tbe  interest  of  sucb  owner  in  such 
vessel,  and  her  freight  then  pending." 

*By  the  law  maritime  the  word  [129 
"freight"  is  used  to  denote  not  the  thing  car- 
ried, but  the  compensation  for  the  cairiuge  of 
it.  Prior  to  tbe  era  of  steam  navigation,  travel 
by  sea  was  comparatively  of  such  little  magni- 
tude that  "freight"  was  commonly  used  to  de- 
note compensation  for  tbe  carriage  of  goods; 
yet.  in  Les  Bones  Costumes  de  la  Mar,  chap.  1 
(Black  Book,  App  pt  III.  p.  51)  it  is  said  "tbe 
term  passenger  includes  all  those  who  ought  to 
pay  freight  for  their  persons  apart  from  their 
merchandise,"  and  "every  man  is  called  apaa- 
sen^rer  who  pays  freight  for  his  own  person, 
and  for  goods  which  are  not  merchandise.  And 
every  person  who  carries  less  than  two  quin- 
tals ought  to  pay  freight  for  his  own  person;* 
and  in  this,  one  of  the  moat  ancient  ^^^ 
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upon  the  maritime  law  (at  least  as  old  as  the 
fourteentb  century)  it  is  also  said:  "And  in 
tbis  same  manner  with  regard  to  any  person 
wbo  may  come  on  board  the  sliip  without  the 
OODsent  of  the  managing  owner  or  of  the 
ship's  clerk,  it  is  in  the  power  of  the  managing 
owner  to  take  what  freight  be  pleases."  Les 
Bones  Costumes  de  la  Ainr,  chap.  1  (Black 
Book,  A  pp.  pt.  III.  pp.  172-175).  That  pas- 
sengers' fares  were  regarded  as  the  sobstautial 
equivalent  of  freight  is  evident  from  the  case 
ot  Mulloy  V.  Backer,  6  East,  821,  in  which 
Lawrence,  Judge,  remarks  that  "foreign 
writers  consider  pas.«a^e  money  the  same  as 
frciarht;"  and  Lord  Ellenborough  adds,  * 'ex- 
cept for  the  purpose  of  lien,  it  seems  the  same 
tbmg."  In  this  country,  as  early  as  1801,  it 
was  said  by  Judge  Peters  in  the  case  of  Oitea 
V.  Tlie  Cynthia,  1  Pet.  Adm.  203.  206:  "I 
think  the  force  and  true  meaning  of  'freight' 
has  been  misconceived.  It  is  a  technical  ex- 
pression. It  does  not  always  imply  that  it  is 
the  nauliim,  merces,  or  fare,  for  the  transporta 
tion  of  goods.  It  is  applied  to  all  rewards, 
hire,  or  compensation,  paid  for  the  use  of  ships; 
either  for  an  entire  voyage,  one  divided  into 
sections,  or  engaged  by  the  mouth,  or  any  per- 
iod. It  is  also  called  freight  (and  it  is  to  be 
determined  on  the  like  legal  principles)  in  the 
case  of  paa«enger8,  transf)or(ed  in  vessels,  for 
compensation.  In  Saxon,  from  which  much 
of  the  English  language  is  derived,  it  is  called 
fracht,  whether  it  be  a  compensation  for  trans- 
portation in  ships  by  sea,  or  carriage  by  land, 
either  of  goods  or  persons,  in  gross,  or  detail." 
1 30]  *Wilb  the  introduction  of  steam  vessels, 
however,  the  carriage  of  passengers  l)ecame  at 
once  a  most  important  branch  of  maritime  in- 
dustry, and  modern  authorities  have  generally 
placed  the  fare  or  compensation  for  the  car- 
riage of  such  passengers  upon  the  same  foot- 
ing as  freight  for  the  transportation  of  goods. 
While  manv  of  the  lexicographers,  such  as 
Webster,  Worcester,  and  the  Imperial  Dic- 
tionary, still  define  freight  as  the  sum  paid  by 
a  party  hiring  a  ship  or  part  of  a  ship,  or  for 
the  carria^  of  goods,  in  the  Century  Diction- 
ary it  is  said  to  be,  in  a  more  general  sense,  the 
price  paid  for  the  use  of  a  ship,  including  the 
transportation  of  passengers.  Similar  detlni- 
tions  arc  given  in  the  law  dictionaries  of  Bur- 
rill,  Bouvier,  and  Anderson.  See  also  Bene- 
dict's Admiralty,  sections  283,  286.  and  288. 
Our  attention  has  not  been  called  to  any  ex- 

Eress  adjudications  upon  the  question  involved 
ere,  but,  so  far  as  the  courts  have  been  called 
upon  to  consider  the  subject,  they  have  usually 

fiven  to  the  word  freight  the  same  definition. 
hu8  in  Flint  v.  Fleming,  1  Barn.  &  Ad.  45, 
which  was  an  action  upon  an  insurance  policy 
upon  freight,  it  was  held  that  plaintiff  could 
recover  freight  upon  his  own  goods.  Lord  Ten 
terden  holding  that  the  word  "freight,"  as 
used  in  policies  of  insurance,  imported  the 
benefit  derived  from  the  employment  of  a 
ship.  So  in  Brown  v.  Barrio,  2  Gray,  859, 
the  supreme  court  of  Massachusetts,  hold- 
ioff  that  passage  money,  paid  in  advance, 
might  be  recovered  back,  upon  the  breaking 
up  of  the  voyage,  observed  that  the  rule  was 
well  settled  as  to  freight  for  the  carriage  of 
goods;  that  if  freight  be  paid  in  advance,  and 
ib0  goods  Dot  carried  for  any  event,  not  im- 


potable  to  the  shipper,  it  is  to  be  repaid,  unless 
there  be  a  special  agreement  to  the  contrary. 
The  court  further  observed:  "Passage  money 
and  freight  are  governed  by  the  same  rules. 
Indeed,  freiglit.  in  its  more  extensive  sense,  is 
applied  to  all  compensation  for  the  use  of  ships, 
including  transportation  of  passengers."  See 
also  3  Kent,  Com.  219. 

It  is  true  that  in  the  case  of  Lewis  v.  3/ar- 
n/iall,  7  Man.  &  Q.  729,  it  was  said  that  freiL^ht 
was  a  term  applirable  to  goods  only,  but  this 
•was  said  with  reference  to  a  *contract  [131 
which  made  a  distinction  between  freight  upon 
a  cargo  and  the  fare  of  steerage  passenuers. 
The  same  remark  may  be  made  of  the  case  of 
Dcnoon  v.  Borne  &  C.  In 8.  Co,  L.  U.  7  C.  P. 
341,  in  which  it  was  held  that  the  question 
whether  the  term  "freight"  in  a  marine  policy 
includes  passage  money,  must  depend  upon 
the  circumstances  of  each  particular  case,  and 
the  context  of  the  particular  policy;  and,  in 
that  case,  under  the  particular  terms  of  the 
policy,  which  made  a  diilerent  rate  of  insur- 
ance upon  freight  and  the  transportation  of 
coolies,  it  was  held  that  the  insurance  did  not 
cover  the  price  to  be  paid  for  their  transpor- 
tation. 

The  real  object  of  the  Act  in  question  was  to 
limit  the  liability  of  vessel  owners  to  their  in- 
terest in  the  adventure;  lience,  in  assessing  the 
value  of  the  ship,  the  custom  has  been  to  in- 
clude all  that  belongs  to  the  ship,  and  may  be 
presumed  to  be  the  property  of  the  owner,  not 
merely  the  hull,  together  with  the  boats,  tackle, 
apparel,  and  furniture,  but  all  the  appurte- 
nances, comprising  whatever  is  on  board  for 
the  object  of  the  voyage,  belonging  to  the 
owners,  whether  such  object  be  warfare,  the 
conveyance  of  passengers,  goods,  or  the  fish- 
eries. The  Dundee,  1  Uagg.  Adm.  109;  OaU 
V.  Laurie,  5  Bam.  &  C.  156,  164.  It  dnesnot, 
however,  include  the  cargo,  which,  presump- 
tively at  least,  does  not  belong  to  the  owner 
of  the  ship. 

There  is  no  reason,  howerer,  for  giving  to 
the  word  ^'freight"  a  narrow  or  technical  def- 
inition. The  fares  of  the  passengers  are  as 
much  within  the  reason  of  the  rule  as  the 
freight  upon  the  cargo.  It  would  be  creating 
a  distinction  without  a  real  difference  to  say 
that  a  transatlantic  steamer  laden  with  passen- 
gers should  be  wholly  exempt  from  the  pay- 
ment of  freisrht,  while  another,  solely  engaged 
in  the  carriage  of  merchandise,  should  be  ob- 
liged to  pay  the  entire  proceeds  of  her  voyage. 
The  woixis  "freight  pending"  in  8ection'4J83 
or  **  freight  for  the  voyage,"  (§  4284)  were 
copied  from  the  English  statute  of  George  II. 
which,  in  turn,  had  taken  them  from  the  Ma- 
rine Ordinance  of  1681,  and  the  prior  Con- 
tinental codes;  but  in  both  cases  they  were 
evidently  intended  to  represent  the  earnings 
of  the  voyage,  whether  from  the  carriage  of 
passengers  or  merchandise.  If  these  words 
were  used  ^instead  of  the  words  *'f  reight  [  1 32 
for  the  voyaire,"  it  would  probably  more  ac- 
curately express  the  intent  of  the  legislature. 

2.  ^or  by  the  use  of  the  word  "pending* 
was  it  intended  to  limit  the  recovery  to  the  un- 
collected freight,  or  such  as  liad  not  tieen  com- 
pletely earned  at  the  time  of  the  disaster.  As 
the  object  of  the  statute  was  to  curtail  tbo 
amount  that  would  otherwise  be  reooverable» 
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it  should  not  be  construed  to  abridge  the  rights 
of  the  owner  of  the  injured  vessel  to  a  greater 
extent  than  its  language  will  fairly  warrant. 
This  is  the  view  taken  in  Wilson  v.  Dickfton,  2 
Barn.  &  Aid.  10,  in  which  tbe  court  held  the 
words  ''freight  due  or  to  grow  due"  includeil 
all  the  freight  for  the  voyage,  whether  paid  in 
advance  or  not. 

It  is  worthy  of  remark  in  this  connection 
that  the  oo<ies  of  the  Netherlands,  of  Chili, 
and  of  the  Argentine  Repuhlir,  in  tlic  sections 
above  quoted,  extend  the  liability  for  freight 
to  such  as  is  earned  and  yet  lo  be  earned. 

The  English  courts  have  held,  very  properly 
we  ihink,  that  these  statutes  should  he  strictly 
construed.  As  observed  by  Ahljotl,  Ch.  J.,  in 
Gale  V.  Lfiurie,  5  Barn.  &  C.  156, 164:  "Their 
elTect,  however,  is  to  takeaway  or  abridge  the 
right  of  recovering  damages,  enjoyed  by  the 
subjects  of  this  country  at  the  common  law, 
and  there  is  nothing  to  require  a  construction 
more  favorable  to  the  ship  owner  than  the 
plain  meaning  of  the  word  imports."  To  the 
same  effect  are  the  remarks  of  ISir  Robert  Phil- 
limorc  in  The  Andalusian,  8  Prob.  Div.  182, 
UK),  and  m  The  Northumbia,  L.  R.  8  Adm.  6. 
18.  Speaking  of  this  statute.  Lord  Justice 
Brett  in  Chapman  v.  Boyal  Netherlands  Steam 
Jiav  Cb.  L.  R.  4  Prob.  Div.  157,  184,  remarked: 
"A  statute  for  the  purposes  of  public  policy, 
derogating  to  the  extent  of  injustice,  from  the 
legal  rights  of  individual  parties,  should  be 
80  construed  as  to  do  the  least  possible  injus- 
tice. This  statute,  whenever  applied,  must 
derogate  from  the  direct  right  of  the  ship  own- 
er against  the  other  ship  owner.  .  .  .  It  should 
be  8o  construed  as  to  derogate  as  little  as  is 
possible  consistently  with  its  phraseology,  from 
the  otherwise  legal  rights  of  the  parties." 

While,  from  the  universal  habit  of  insuring 
vessels,  the  application  of  tbe  statute  probably 
1 33]  results  but  rarely  in  an  ^actual  injustice 
to  the  owner  of  the  injured  vessel,  yet,  being  in 
derogation  of  the  common  law,  we  think  the 
court  should  not  limit  the  right  of  the  injured 
party  lo  a  recovery  beyond  what  is  necessary 
to  effectuate  the  purposes  of  Congress. 

We  are  satisfied  with  the  conclusions  of  the 
court  beloto  upon  both  of  the  poinU  involved, 
and  its  decree  is,  therefore,  affirmed. 


GEORGE  W.  LAWTON  et  al.,  Plffs,  in 

^rr.y 

V. 

WILLIAM  N.  STEELE. 

(See  S.  a  lU^porter's  ed.  1»3-144.) 

Hew  York  law  for  preservation  of  fish— police 
power  of  state—poicer  of  the  eourts^fyrescrva* 

NOTB.— A«  to  measure  o1  damages  for  nuisance^ see 
ooto  to  Biiltimore  ft  P.  R.  Co.  v.  Fifth  Baptist 
Cliurch,  27:7;j9. 

As  to  who  may  maintain  action  for  public  nui- 
sance^ and  when;  speiial  damage  necessary: method 
of  ab'itement,  see  note  to  Gccrffetowo  v.  Alexan- 
dria Canal  Co.  9: 1012. 

As  to  when  1v junction  will  l)e  granted  against  a 
nuUrrncc.  sec  note  to  Ii-win  v.  Dixion.  13:25. 

As  to  police  power  of  states:  in'<t<inca(  of  its  exer- 
eifte.  see  note  to  llarbier  v.  CooDOlly.  28:023. 
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tion  of  yamc—fiahlntj  iu  state  icatcrs — dnt^ 
of  state — nets  used  in  fisliing—ichen  may  b$ 
destroyed. 

1.  Chapter591of  the  Lnwsof  New  York  of  ISj^Ti, 
as  amended  by  chapter  317.  Dnva  of  New  Y<»rk 
of  1883.  oiitltli'd  **Aii  Aet  for  the  AppDiniiueiituf 
Guincand  Fish  Pmtcctnrs,"  i8 const iiiiijtuuil. 

2.  The  police  power  of  a  state  extciuls  toevt'iy- 
thiuff  essemial  tolhepuljhcsafety,  hi'ulth,  hioimIj? 
and  .1iisf  11108  the  de»triiciion  or  altaieaicnt,  liy 
summary  proccMMliiiftra,  of  whatever  may  be  ro- 
gnrdedas  a  puhlie  tiuistuice. 

3.  The  delenuinntion  of  the  h'jLrivlatisrc  as  tf»  what 
Is  a  proj)or  exercise  of  its  policf*  powers  i<  not 
linnl  or  conclusive,  but  is  subject  to  tlie  super- 
vision of  the  cfuirta. 

4.  Tbe  preservation  of  frame  and  fish  is  within  the 
proper  domain  of  the  inilico  power, 

5.  Where  the  wafers  referivd  to  in  a  slate  law  are 
within  the  Jiirisdi<;tion  of  the  Ptatr.such  lawreR- 
ulating  the  manner  in  whieli  fi<4hini;  in  these  wa- 
ters shall  be  carried  on.  Is  valid. 

6.  It  is  the  duty  of  a  state  to  preserve  the  fisheries 
of  tbe  state  from  extinction,  by  prohibiting  ex- 
haustive metliods  of  flshinfr.  or  the  use  of  snob 
destructive  instruments  as  are  likely  to  result  io 
the  extermination  of  the  youn^r  as  well  us  the 
mature  fish. 

7.  If  nets  are  l)einfl:  used  in  fishing  in  a  manner 
detrimental  to  the  interests  of  the  public,  it  is 
within  the  power  of  the  lejrislature  to  di'chire 
them  to  be  nuisances,  and  tu  authorize  theoili- 
cers  of  the  stiite  to  abate  them. 

8.  Where  the  property  is  of  little  value,  and  its 
use  tor  tlie  illegal  purpose  is  ch^ar,  thele;rishiture 
may  declare  it  to  bo  a  nuisance,  and  subject  to 
summary  at)atemenr. 

[No.  203.  J 
Submitted  Jan.   17,  IS04,    Decided  March  6, 

18H. 

JN  ERROR  to  tbe  Supreme  Court  of  the 
State  of  New  York,  to  review  a  judgment 
of  that  court,  afTirmini;  the  judgment  of  the 
General  Term,  and  ordering  judgment  absolute 
for  the  defendant,  AVilliaraN.  Steele,  in  an  ac- 
tion brought  by  George  W.  Lawton  et  af., 
plaintiiTs,  for  the  conversion  of  certain  tish 
nets,  tbe  property  of  the  plaint! iTs,  taken  and 
destroyed  by  the  defendant,  Steele.  Affirmed. 
See  same  case  below,  7  L.  R.  A.  134, 119  N. 
Y.  226. 

Statement  by  Mr,  Justice  Brown : 
This  was  an  action  at  law  instituted  in  the 
supreme  court  for  the  county  of  Jefferson  by 
the  plaintiffs  in  error  airainst  the  defendant  iu 
error,  together  with  Edward  L.  Sargent  and 
Richard  U.  Sherman,  for  the  conversion  of 
fifteen  hoop  and  fyke  nets  of  the  allei^ed  value 
of  $525.  Defendants  Steele  and  Sargent  in- 
terposed a  general  denial.  Defendant  Sher- 
man pleaded  that  he,  with  three  others,  con- 
stituted tbe  *'  Commissioners  of  Fisheries  "  of 
the  state  of  New  York,  with  power  to  give  di- 
rections to  game  and  fish  protectors  with  re- 
gard to  the  enforcement  of  the  game  law;  that 
defendant  Steele  was  *a  game  and  fish  [  1 JJ4 
protector,  duly  appointed  by  the  governor  of 
the  state  of  New  York,  and  that  the  nets  sued 
for  were  taken  possession  of  by  said  Steele,  as 
such  game  and  fish  protector,  upon  the  ground 
that  they  were  maintained  upon  the  waters  of 
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the  state  In  Tlolation  of  ezistiDg^  statutes  for 
the  protection  of  fish  and  game,  and  thereby 
became  a  public  Duisaoce. 

The  facts  were  uudispuled.  The  nets  were 
the  property  of  the  plaintiffs,  and  were  taken 
away  by  the  defendant  Steele  and  destroyed. 
At  the^time  of  the  taking  most  of  the  nets 
were  in  the  waters  of  the  Black  River  Bay, 
being  used  for  fishing  purposes,  and  the  residue 
were  upon  the  shore  of  that  bay,  having  re- 
cently l)ecn  used  for  the  same  purpose.  The 
§1aintiffs  were  fishermen,  and  the  defendant 
teele  was  a  state  game  and  fish  protector. 
The  taking  and  destruction  of  the  nets  were 
claimed  to  have  been  justifiable  under  the 
statutes  of  the  state  relating  to  the  protection 
of  game  and  fish.  Plaintiffs  claimed  there 
was  no  justificHtion  under  the  statutes,  and 
if  they  constituted  such  justification  upon 
their  ^ace  they  were  unconstitutionaL  De- 
fendant Sherman  was  a  btate  Fish  Commis- 
sioner. Defendant  Sartrent  was  president  of 
the  Jefferson  County  Fish  &  Game  Associa- 
tion. Plaintiffs  claimed  these  defendants  to 
be  liable  upon  the  ground  that  tliev  instigated, 
incited,  or  directed  the  taking  and  destruction 
of  the  nets. 

Upon  trial  before  a  jury  a  verdict  was  ren- 
dered, subject  to  the  opinion  of  the  court,  in 
favor  of  the  plaintiffs  against  defendant  Steele 
for  the  sum  of  $216,  and  in  favor  of  defendants 
Sargent  and  Sherman.  A  motion  for  a  new 
trial  was  denied,  and  judgment  entered  upon 
the  verdict  for  $216  damages  and  $166.09 
costs.  On  appeal  to  the  general  term  this 
judgment  was  reversed,  and  a  new  trial  or- 
der^, and  a  further  appeal  allowed  to  the 
court  of  appeals.  On  appeal  to  the  court  of 
appeals,  the  order  of  the  general  term  grant- 
ing a  new  trial  was  afllrnied,  and  Judgment 
alMolute  ordered  for  the  defendant.  7  L.  R. 
A.  134,  110  N.  Y.  226.  Plaintiffs  thereupon 
■ued  out  a  writ  of  error  from  this  court. 

Mr,  Levi  H.  Brown,  for  plaintiffs  in 
error: 

The  case  involves  a  Federal  question  and  is 
properly  reviewable  in  this  court  on  writ  of 
error. 

Judiciary  Act  of  1789,  §  25;  U.  S.  Rev. 
Stat.  §  7C9;  C6hen%  v.  Virginia,  19  U.  S.  6 
Wheat.  204  (5:  257);  Murr>iy  v.  Charleston,  96 
TJ.  S.  432  (24:760);  Miller  v.  NicfwlU,  17  U. 
8.  4  Wheat.  311  (4:578);  ArcwcA  v.  Hopkins,  124 
U.  S.  524  (31 :536);  MisBimppi  A  V,  R  Co,  v. 
Rock,  71  U.  S.  4  Wall.  177  (18:  381):  Martin 
V.  Hunter,  14  U.  S.  1  Whent  804  (4:97):  Med 
berry  Y.  Ohio,  C5  U.  S.  24  How.  4!3  (10:739); 
Chieaffo  L,  int.  Co,  v.  Needles,  113  U.  8.  574 
(28:1084);  Oroipell  v.  Randell,  35  U.  S.  10 
Pet.  368  (9:458):  Ryan  v.  nomas,  71  U.  S.  4 
Wall.  608  (18:460);  Simmerman  v.  Nebraska, 
116  U.  S.  54(29:585). 

The  amount  involved  is  of  no  consequence 
io  far  as  a  review  of  the  caFe  is  concerned. 

Duel  V.  VanNess,  21  U.  S.  8  Wheat.  812  (6: 
«24);  Pratt  v.  Fitzhugh,  66  U.  S.  1  Black.  271, 
278  (17:206.  207). 

And  the  writ  of  error  was  properly  ad- 
dressed to  the  supreme  court,  as  the  court  of 
Appeals  remitted  the  record  to  that  court. 

Atherton  ▼.  Foitler,  91  U.  S.  148  (23:265); 
MeGuire  ▼.  Massae/ivsetts,  70  H.  8.  8  Wall. 


882  (18:164);  OeUton  v.  Eoyt,  16  U.  8.  8 
Wheat.  246  (4:881). 

The  legislature  of  the  state  of  New  York 
had  no  power  under  the  Constitution  to  de- 
clare the  nets  in  question  to  be  public  nui- 
sances. 

Northwes*em  Fertilizing  Co,  y.  Hyde  Park^ 
97  U.  &  660  (24:1086);  Munn  v.  lUinois,  94 
U.  8.  124,  125  (14:88,84);  Butchers  Benev. 
Asso.  V.  Crescent  City  L.  8.  L.  db  8.  H.  0». 
C'Slaughter  House  Canetf*)  88  U.  8.  16  WalL 
63  (21:404);  Re  Oheesebrough,  78  N.  Y.  238; 
Uannibal  db  St.  J.  R  Co,  v.  Hnun,  95  U.  8. 
405  (24:527);  Patterson  y.  Kentucky,  97  U.  8. 
501  (24:1115);  Re  Jacobs,  98  N.  Y.  108.  50  Am. 
Rep.  686;  Tales  v.  Milwaukee,  77  U.  8.  10 
Wall.  498  (19:984);  2  Kent,  Com.  840;  Cooley, 
Const  Lim.  577. 

A  common  nuisance  is  defined  to  be  a  pub- 
lic annoyance. 

8  Bl.  Com.  216:  Wood,  Nuisances,  %  1;  Oot 
▼.  Schultz,  47  Barb.  67. 

It  is  anything  that  worketh  hurt,  inconven- 
ience or  damage. 

3  Broom  &  H.  Com.  (Wait's  ed.)  219;  4 
Wait.  Act  &  Def.  729. 

Chapter  591,  Laws  of  New  York,  of  1880, 
AS  amended  by  chapter  317,  Laws  of  New 
York,  1883,  so  far  as  it  provides  for  the  sum- 
mary seizure  and  destruction  of  tishing  nets, 
is  unconstitutional. 

Davidson  v.  New  Orleans,  96  U.  8.  97  (24: 
616);  Hngarv.  Reclamation  Dist,  No,  108,  111 
U.  S.  701  (28:569);  McMiUen  v.  Anderson,  95 
U.  8.  87  (24:3:^5);  Pennoyer  v.  Webb,  95  U.  8. 
•214(24:565);  Kennard  v.  Louisiana,  92  U.  8. 
481  <23:479);  Stuart  v.  Palmer,  74  N.  Y.  184, 
191,80  Am.  Rep.  289;  Cincinnati,  N,  0,  db  21 
P,  R  Co,  V.  Kentucky  {** Kentucky  R.  Tax 
Cases")  115  U.  8.  H21  (29:414);  Palmer  v.  Me- 
Mahon,  183  U.  S.  661  (38:772);  He  McPherson, 
104  N.  Y.  306,  321.  58  Am.  Rep.  502;  PeopU 
V.  Essex  County  Suprs.  70  N.  Y.  229;  Rocb- 
well  V.  Nearing,  35  N.  Y.  802. 

The  authority  to  abate  nuisance  is  an  exer- 
cise of  the  police  power. 

Northwestern  Fertilizing  Co,  v.  Hyde  Park, 
97  U.  S.  660  (24:1036);  Re  C/ieesebrough,  78  N. 
Y.  238,  237. 

The  exercise  of  the  police  power  is  subordi- 
nate to  the  constitution  and  must  give  way 
to  the  same. 

New  Orleans  Oas  Light  Co,  v.  Louisiana 
Light  dk  H.  P,  dk  Mfg.  Co,  115  U.  S.  650 
(29:516);  Walling  v.  Michigan,  116  U.  8.  446 
(29:691);  Muqler  v.  Kansas,  123  U.  S.  623  (31: 
205);  Hannibal  dk  St,  J.  R  Co,  v.  Husen,  95 
U.  S.  465  (24:527);  Chy  Lung  v.  Freeman,  93 
U.  8.  276  (23:550);  PeopU  v.  Oillson,  109  N.  Y. 
389. 

The  right  of  an  individual  to  abate  a  nui- 
sance is  a  natural  right,  and  cannot  be  ex- 
tended by  legislation. 

Russell  V.  yew  Fork,  2  Denio.  461;  Wyne^ 
hamer  v.  Ptople,  18  N.  Y.  378;  Brown  v.  Per- 
kins, 12  Gray,  89;  Welch  v.  StoweU,  2  DougL 
(Mich.)  332;  Cooper  v.  Marshall,  1  Burr,  2«0; 
Trahearu's  Cane,  Godbolt,  333;  Dimes  v.  Pet- 
ley,  15  Q.  B.  276;  Ixtrson  v.  Furlong,  50  Wia. 
681;  Shepard  v.  PeopU.  40  Mich.  487;  Wood, 
Nuisances  (3d  ed.)  ^§  33,  741. 

There  was  no  necessity,  in  this  case,  for  the 
destruction  of  the   nets.    The  wrongful  use 
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may  be  stopped,  but  the  property  itself  caonot 
be  destroyM. 

Wood,  NuisaDces  (2d  ed.)  $§  88,  788;  1  Hfl- 
ll&rd.  Torts  (8d  ed.)  S  18a;  Bex  y.  Pappineau, 
1  Strange,  888;  Chenango  Bridge  Co.  v.  Paige^ 
^  N.  y.  178,  88  Am.  Rep.  407;  WOeh  ▼. 
atoweU,  2  Dougl.  (Micb.)882;  Barclay  y.  Com. 
^  Pa.  505,  64  Am.  Dec.  715;  Bahcock  ▼.  Bvf- 
falo,  66  N.  Y.  268;  Brown  v.  Ptrkin$,  12  Gray, 
89:  Lar9on  ▼.  Furlong,  50  Wis.  681. 

Nor  could  the  property  be  destroyed  aa  a 
penalty,  for.  In  that  case  the  owner  would  be 
entitled  to  such  notice  or  such  judicial  pro- 
ceedings must  be  had  as  would  constitute  due 
process  of  law. 

Taylor  ▼.  PorUr,  4  Hill,  140,  40  Am.  Dec 
274;  Rockwell  v.  Hearing,  85  N.  T.  802;  Camp- 
Mi  T.  Bkant,  45  N.  T.  856,  858;  BradMtreet  ▼. 
Jfepiuno  Ins,  Co.  8  Sumn.  601;  McVeigh  v. 
United  States,  78  U.  8.  11  Wall.  250  (20:80); 
Windsor  v.  McVeigh,  08  U.  8.  274  (28:014) 
Fiiherv,  MeOirr,  1  Gray,l,  61  Am.  Dec.  881; 
Oreene  v.  James,  2  CJurt  187;  Hibbard  v.  Peo- 
^,  4  Mich.  125;  Craig  ▼.  WerthmueUer,  78 
Iowa,  599;  Darst  v.  PiBople,  51  111.  286,  2  Am. 
Rep.  801;  Dunn  ▼.  Burleigh,  62  Me.  24;  King 
▼.  Hayes,  80  Me.  206;  Gray  t.  Kimball,  42  Me. 
299;  Varden  v.  Mount,  78  Ey.  86.  89  Am.  Rep. 
208;  6taUY,  Bobbins,  8  L.  R  A.  488.  124  lod. 
809;  Saltern,  VanDeruer,  47  Hun,  866; Fischer 
T.  Blank,  148  N.  Y.  245. 

Aside  from  the  statute  under  consideration, 
the  defendant  in  error  had  no  right  to  remove 
And  destroy  the  nets  as  being  a  purpresture  or 
nuisance. 

Brookhaven  Trustees  t.  ^rong,  60  N.  Y.  56; 
Griffith  ▼.  MeCuUum,  46  Barb.  561;  Wood, 
Nuisances  (2d  ed.)  ^§  74,  84,  580. 

A  public  nuisance  can  ooly  be  abated  by  an 
indiyidual  when  besufTers  special  and  peculiar 
damages  not  common  to  the  public  at  larfse. 

Fort  Plain  Bridge  Co.  v.  Smith,  30  N.  Y.  44; 
Harrower  v.  Bitson,  87  Barb.  801;  Bogers  v. 
Bogers,  14  Wend.  131;  Lansing  y.  Smith,  8 
Cow.  146. 151;  Gnffith  y.  McCuium,  46  Barb. 
561;  Goldsmith  y.  Jones,  48  How.  Pr.  415; 
Groat  y.  Moak,  26  Hun,  880;  Colchester  y. 
Brooke,  7  Q.  B.  889;  Dimes  v.  Petley,  15  (J 
B.  276;  Brmrn  y.  Perkins,  12  Gray,  89:  CM 
T.  Bennett,  75  Pa.  826,  15  Am.  Rep.  752. 

A  public  nuisance,  when  it  causes  no  special 
damages  to  an  individual,  can  only  be  abated 
by  indictment  or  proceedings  io  equity  at  the 
suit  of  the  people  by  their  proper  oflRcers. 

Francis  y.  Schoellkopf,  68  N.  Y.  153;  DoolittU 
T.  Brvonu  County  Suprs.  18  N.  Y.  160;  Grifflth 
T.  McCullum,  40  Barb.  561;  Taggart  y.  Com. 
21  Pa.  527;  Greensfade  y.  Hallidiy,  6  Bioff. 
879:  Moody  y.  Magara  County  Suprs.  46 
Barb.  660.  666. 

Chapter  141,  Laws  of  1886,  so  far  as  it  pro- 
hibits fisbing  in  the  waters  of  Lake  Ontario,  is 
unconntitutioDal. 

PoweU  y.  Pennsylvania,  127  U.  8.  678  (82: 
268);  BuUhers  Union  8.  H.  dh  L.  8.  L.  Co.  v. 
Orescent  City  L.  8,  L.  d:  S.  ff.  Co.  Ill  U.  S. 
746  (28: 585);  PeopU  y.  Marr,  99  N.  Y.  877.  52 
Am.  Rep.  84;  Pe^  y.  Gilfson,  109  N.  Y.  889; 
Be  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  63C;  Sloan 
▼.  Biemiller,  84  Ohio  8t.  513;  Drookhaven 
Trustees  y.  Strong,  60  N.  Y.  56;  Osgood's  Case, 
6  City  Hall  Rea  4;  Hannibal  d  St.  J.  H.  Co. 
▼.  Busen,  96  U.  8.  465  (24: 527);  Patterson  y. 
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KenVieky,  97  U.  8.  501  (24: 1115);  Ohy  Lung 
y.  Freeman,  92  U.  8.  275  (28: 550);  Tick  Wo  y. 
Hopkins,  118  U.  8.  856  (80: 220);  Wyneliamer 
y.  People,  18  N.  Y.  878;  Boosetelt  y.  Godard, 
52  Barb.  584;  Bogers  v.  Jones,  1  Wend.  237, 19 
Am.  Dec.  493;  Cooley,  Const.  Lim.  577; 
Anjfell,  Tide  Waters.  21,  80,  107,  124. 

The  legislature  had  no  constitutional  power 
to  pass  an  act  forbidding  tbe  catching  of  fish 
in  the  waters  of  Lake  Ontario. 

Bird  y.  The  Josephine,  89  N.  Y.  19,  22;  Th§ 
Belfast  y.  Boon,  74  TJ.  8.  7  Wall.  624  (19: 266); 
The  Moses  Taylor  y.  Hammons,  71  IJ.  8.  4 
Wall.  411  (18: 897);  Brookman  y.  HammiU,  43 
N.  Y.  554,  8  Am.  Rep.  731;  Tlte  Ad  Uine  y. 
Trevor,  71  U.  8.  4  Wall.  555  (18:451);  TJi$ 
Genesee  Chirf  y.  Fitzhugh,  53  U.  8.  12  How. 
443  (18:1058);  The  Eagle  y.  Fraser,  75  U.  8. 
8  Wall.  15  (19: 365);  Uaird  y.  Daly,  57  N.  Y. 
236,  15  Am.  Rep.  483. 

Mr.  Elon  R.  Brown*  for  defendant  in 
error: 

The  5th  Amendment  applies  exclusively  in 
restriction  of  Federal  power,  and  has  no  appli- 
cation to  the  states. 

Thorington  y.  Montgomery,  147  U.  8.  490 
(87:  252). 

The  14th  Amend roeot  does  not  limit  the 
subiects  in  relation  to  which  the  police  power 
of  the  slate  may  be  exercised  for  the  protection 
of  its  citizens. 

Minneapolis  d  St.  L.  B.  Co.  y.  Beekwith,  129 
U.  8.  26  (82: 585);  Powell  y.  Pennsylvania,  127 
U.  8.  678  (32:  253);  Bowman  v.  Lewis  {"  Mis- 
souri V.  Leidis")  101  U.  S.  22  (25:  989);  Haye$ 
y.  Missouri,  120  U.  8.  68  (30: 578). 

Police  regulations  by  tbe  state  which  affect 
alike  all  persons  similarly  situated,  are  yalld. 

Barbier  y.  Connolly,  118  U.  8.  27  (28:923); 
Henderson  y.  Wickham,  92  U.  8.  259  (23:  543). 

The  state  possesses  ample  authoiiiy  to  rid 
the  fisheries  of  such  devices  as  are  desiructiye 
of  them,  without  negotiation  with  or  Judicial 
proceedings  against  the  offending  owners  who 
have  constructed  or  placed  such  devices  in  the 
fisheries  in  violation  of  the  law  protecting  the 
same. 

PhOps  y.  Baeey,  60  N.  Y.  10, 19  Am.  Rep, 
140;  State  y.  Snover,  42  N.  J.  L.  841;  WU- 
Hams  y.  Blackwall,  2  Hurlst.  &  C.  83;  Smith  y. 
Levinus,  8  N.  Y.  472;  Wynehamer  v.  People,  18 
N.  Y.  378;  I/oli/oke  Water  Power  Co.  y.  Lyman^ 
82  U.  8. 15  Wall.  500(21:133);  Com.  y.  Chapin, 
5  Pick.  199,  16  Am.  Dec.  386;  Com.  y.  Essesa 
Co.  13  Gray,  247;  Inland  fieheries  Comrs.  y. 
Holyoke  Water  Power  Co.  104  Mass.  446;  Hart 
y.  Albany,  9  Wend.  590,  24  Am.  Dec.  165; 
Thurlow  v.  Massachusetts  {License  Tax  Cases) 
46  U.  8.  5  How.  504  (12:  256);  Rockwell  y. 
Kearing,  85  N.  Y.  3(i8;  Van  Wormer  v.  Albany, 
15  Wend.  263;  Meeker  v.  Van  Benssdaer,  15 
Wend.  397;  Lodie  v.  Arnold,  2  Salk.  458; 
American  Bapid  Teleg.  Co.  v.  Hess,  13  L.  R. 
A.  454,  125  N.  Y.  641;  Newark  d  S.  0.  H.  0. 
R.  Co.  V.  Hunt,  50  N.  J.  L.  808:  Stockton  y. 
Baltimore  tfe  N.  Y.  R.  Co.  82  Fed.  Rep.  9; 
Griftith  V.  McCvVum,  46  Barb.  561;  Harrower 
v.  Bititon,  37  Barb.  301;  I/art  v.  Albany,  8 
Paige,  216;  PtopU  v.  Cipperly,  37  Hun,  319, 
101  N.  Y.  634;  UincJdey  v.  Emerson,  4  Cow. 
351,  15  Am.  Dec.  3i<3. 

The  right  of  the  legislature  in  the  exercise 
of  a  reasonable  discretion   to  declare  that  a 
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Duisance  which  was  not  before  a  nuisacce 
caDDot  be  questiooed. 

Mugler  ▼.  Kansas,  328  U.  6.  628  (81:205); 
Ooe  ▼.  ScJiultz,  47  Barb.  65;  Re  Jacobs,  98  14. 
Y.  98,  50  Am.  Rep.  636;  Beg.  v.  Craw»Iiaifl, 
Bell  C.  C.  803;  McLaughlin  y.  State,  45  Tnd. 
888;  Monroe  v.  Oerspach,  38  La.  Ann.  1011; 
Btate  V.  Towler,  18  R.  I.  661;  Datis  v.  Saioyer, 
188  Mass.  289,  48  Am.  Rep.  519,  136  Mass. 
289,  49  Am.  Rep.  27;  Leigh  v.  Westervelt,  2 
Duer.  618;  Harris  v.  Thompson,  9  Barb.  850; 
£eaogg  t.  Thompson,  66  N.  Y.  Sa 

The  stale  of  New  York  has  the  power  to 
regulate  the  fisheries  of  Lake  Ontario. 

Martin  v.  Waddell,  41  U.  S.  16  Pet.  867 
(10:  997);  Den  v.  Jersey  Co.  66  U.  S.  15  How. 
426  (14: 757);  MeCready  ▼.  Virginia,  94  U.  S. 
891  (24:248). 

The  right  and  duty  to  regulate,  control  and 
protect  the  fisheries  in  navigable  waters  along 
the  shores  of  the  Ocean  and  Great  Lakes,  has 
always  been  within  the  province  of  the  states 
owning  the  adjacent  territory. 

Smith  V.  Maryland,  59  U.  S.  18  How.  71 
(15:  269);  Smith  v.  Levinus,  8  N.  Y.  472;  State 
T.  TJufmpson,  85  Me.  189;  Brink  v.  Richtmyer, 
14  Johns.  255;  Hooker  ▼.  Cummings,  20  Johns. 
101.  11  Am.  Dec.  249;  Osgood's  Case,  6  City 
Hall  Rec.  4;  State  v.  BoberU,  59  N.  H.  256,  47 
Am.  Rep.  199. 

The  enactment  of  laws  for  the  protection  of 
flflh  in  certain  localities  is  constitutional. 

Phelps  V.  Bacey,  60  N.  Y.  10,  19  Am.  Rep. 
140;  State  v.  Boberts,  supra, 

135]  *Mr,  Justice  Brown  delivered  the 
opinion  of  the  court: 

This  case  involves  the  constitutionality  of 
an  act  of  the  legislature  of  the  state  of  New 
York  known  as  chapter  591,  Laws  of  New 
York  of  1880,  as  amended  by  chapter  817, 
Laws  of  New  York  of  1883,  entitled  "An  Act 
for  the  Appointment  of  Qame  and  Fish  Pro- 
tectors." 

By  a  subsequent  act  enacted  in  1886: 

"  Section  1.  No  person  shall  at  any  time 
kill  or  take  from  the  waters  of  Henderson 
Bay  or  Lake  Ontario,  within  one  mile  from 
the  shore,  between  the  most  westerly  point  of 
Pillar  Point  and  the  boundary  line  between 
the  counties  of  Jefferson  and  Oswego,  .  .  . 
any  fish  of  any  kind  by  any  device  or  means 
whatever  othjorwise  than  by  hook  and  line  or 
rod  held  in  hand.  But  this  section  shall  not 
apply  to  or  prohibit  the  catching  of  minnows 
for  bait,  providing  the  person  using  nets  for 
that  purpose  shall  not  set  them,  and  shall 
throw  back  any  trout,  bass  or  any  other  game 
fish  taken,  and  keep  only  chubs,  dace,  sucKers, 
or  shiners. 

"  Sec.  2.  Any  person  violatini^  any  of  the 
provisions  of  this  act  shall  be  guilty  of  a  mis- 
demeanor, and  liable  to  a  penalty  of  $50  for 
each  offense." 

By  the  act  of  1880,  as  amended  by  the  act 
of  ]»88: 

"  Sec.  2.  Any  net,  pound,  or  other  means 
or  device  for  taking  or  capturing  fish,  or  where- 
by they  may  be  taken  or  captured,  set,  put, 
floated,  had,  found,  or  maintained,  in  or  upon 
any  of  the  waters  of  this  state,  or  upon  the 
shores  of  or  islands  in  any  of  the  waters  of 
iA/s  state,  Jd  vhlatioB  of  any  existing  or  here- 


after  enacted  statutes  or  laws  for  the  protec- 
tion of  fish  is  hereby  declared  to  be,  and  is,  a 
public  nuisance,  and  may  be  abated  and  sum- 
marily destroyed  by  any  person,  a  id  it  shall 
be  the  duty  of  each  and  every  protector  afore- 
said and  of  every  game  constable  to  seize  and 
remove  and  forthwith  destroy  the  same,  .  .  . 
and  no  action  for  damages  shall  lie  or  be 
maintained  against  any  person  for  or  on  ac- 
count of  any  such  seizure  and  destruction." 

*Tbis  last  section  was  alleged  to  be  [136 
unconstitutional  and  void  for  three  reasons:  1, 
as  depriving  the  citizen  of  bis  property  without 
due  process  of  law;  2,  as  being  in  restraint  of 
the  liberty  of  the  citizen;  3,  as  Ix'injr  an  interfer- 
ence with  the  admiralty  and  maritime  juris- 
diction of  the  United  States. 

The  trial  court  ruled  the  first  of  the  above 
propositions  in  plaintiffs' favor,  and  the  others 
against  them,  and  judgment  was  thereupon 
entered  in  favor  of  the  plaintiffs. 

The  ccnstitutionality  of  the  section  in  ques- 
tion was,  however,  sustained  by  the  general  term 
and  b^  the  court  of  appeals,  upon  the  ground  of 
its  being  a  lawful  exercise  of  the  police  power 
of  the  state. 

The  extent  and  limits  of  whnt  is  known  as 
the  police  power  have  been  a  fruitful  subject 
of  discussion  in  the  appellate  courts  of  nearly 
every  state  in  the  Union.  It  is  universally 
conceded  to  include  everything  essential  to  the 
public  safety,  health,  and  morals,  and  to  jus- 
tify the  destruction  or  abatement,  by  sum- 
mary proceedings,  of  whatever  may  be  regard- 
ed as  a  public  nuisance.  Under  this  power 
it  has  been  held  that  the  state  may  order 
the  destruction  of  a  house  falling  to  decay 
or  otherwise  endangering  the  lives  of  pass- 
ersby;  the  demolition  of  such  as  are  in  the 
path  of  a  conflagration;  the  slaughter  of  dis- 
eased cattle;  the  destruction  of  decayed  or  un- 
wholesome food;  the  prohibition  of  wooden 
buildings  in  cities;  the  regulation  of  railways 
and  other  means  of  public  conveyance,  and 
of  interments  in  burial  grounds;  the" restriction 
of  objectionable  trades  to  certain  localities;  the 
compulsory  vaccination  of  children;  the  con- 
finement of  the  insane  or  those  afi9icted  with 
contagious  diseases;  the  restraint  of  vagrants, 
beggars,  and  habitual  drunkards;  the  suppres- 
sion of  obscene  publications  and  houses  of 
ill  fame;  and  the  prohibition  of  gambling 
houses  and  places  where  intoxicating  liquors 
are  sold.  Beyond  this,  however,  the  state  may 
interfere  wherever  the  public  interests  demand 
it,  and  in  this  particular  a  large  discretion  ii 
necessarily  vested  in  the  legislature  to  deter- 
mine, not  only  what  the  interests  of  the  public 
require,  but  what  measures  are  necessary  for 
the  protection  of  such  interests.  Barbier  v.  Oim- 
nolly,  113  U.  S.  27  [28:  9281;  Kidd  v.  Pearson, 
128  U.  S.  1  [82:  846J.  ♦To  justify  the  [  137 
staio  in  thus  interposing  its  authority  in  behalf 
of  the  public,  it  must  appear,  first,  that  the 
interests  of  the  public  generally,  as  distin- 
guished from  those  of  a  particular  class,  re- 
quire such  interference;  and.  second,  that  the 
means  are  reasonably  necessary  for  the  accom- 
plishment of  the  purpose,  ancf  not  unduly  op- 
pressive upon  individuals.  The  legt!«lature 
may  not,  under  the  guise  of  protecting  the 
public  interests,  arbitrarily  interfere  wiih  pri- 
vate business,  or  impose  unusual  and  unneces- 
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§uy  rettrictioDS  upon  lawful  occupatioDS.  In 
other  woctte,  ils  determination  as  to  what  fji  a 
proper  exercise  of  its  police  powers  is  not  final 
or  condusiye,  but  is  subject  to  the  supervision 
of  Uie  courts.  Thus  an  act  requiring  the  mas 
ler  of  a  vessel  arriving  from  a  foreign  port  to 
report  the  name,  birthplace  and  occupation  of 
evenr  passenger,  and  tne  owner  of  such  vessel 
Id  give  a  bond  forever^  passenger  so  reported, 
conditioned  to  indemnify  the  state  against  any 
expense  for  the  support  of  the  persons  named 
for  four  years  thereafter,  was  held  by  this 
court  to  be  indefensible  as  an  exercise  of  the 
police  power,  and  to  be  void  as  interfering  with 
the  right  of  Congress  to  regulate  commerce 
with  foreign  nations.  Eenderm>n  v.  Wick- 
ham,  92  U.  S.  259  [28:  6i8J.  A  simular 
statute  of  California,  requiring  a  bond  for  cer- 
tain classes  of  passengers  described,  among 
which  were  "lewd  and  debauched  women," 
was  also  held  to  show  very  clearly  that  the 
purpose  was  to  extort  money  from  a  large  class 
of  passengers,  or  to  prevent  tbejr  immigration 
to  California  altoeetber,  and  was  held  to  in- 
vade the  right  of  Congress.  Cliy  Luiw  v. 
Freeman,  92  U.  B.  275  [28:  550].  So  in  Han- 
nibal d  8t.  J.  B.  Co,  V.  Hvsen,  95  D.  S.  465 
[24:  527],  a  statute  of  Missouri  which  prohib- 
ited the  driving  of  Texas,  Mexican,  or  Indian 
cattle  into  the  state  between  certain  dates  in 
each  year  was  held  to  be  in  conflict  with  the 
commerce  clause  of  the  Constitution,  and  not 
a  legitimate  exercise  of  the  police  powers  of 
the  state,  though  it  was  admitted  that  the  state 
might  for  its  self-protection  prevent  persons 
or  animals  having  contagious  diseases  from 
entering  its  territory.  In  HoekweU  v.  Nearing, 
86  N.  T.  802,  an  act  of  the  legislature  of  New 
York,  which  authorized  the  seizure  and  sale 
without  judicial  process  of  all  animals  found 
138]  trespassing  within  'private  enclosures, 
was  held  to  be  obnoxious  to  the  constitutional 

grovision  that  no  person  should  be  deprived  of 
is  property  without  due  process  of  law.  See 
also  Austin  v.  Murray,  16  Pick.  121;  Water- 
town  V.  Mayo,  109  Mass.  815.  12  Am.  Rep. 
694;  Butchers  Bencv,  Asao,  v.  Crescent  City  L. 
8,  L,  A  8,  H,  Co.  (•'  Slaughter  House  Caseif') 
88  U.  S.  16  Wall.  86  [21:  894];  Rs  Cheese 
trough,  78  N.  Y.  282;  Broum  v.  Perkins,  2 
Gray,  89.  In  all  these  cases  the  acts  were  held 
to  be  invalid  as  involving  an  unnecessary  invas- 
ion of  the  rights  of  property,  and  a  practical 
inhibition  of  certain  occupations  harmless  in 
themselves,  and  which  might  be  carried  on 
without  detriment  to  the  public  interests. 

The  preservation  of  game  and  fish,  however, 
has  always  been  treated  as  within  the  proper 
domain  oi  the  police  power,  and  laws  limitiof^ 
the  season  within  which  birds  and  wild  ani- 
mals may  be  killed  or  expyosed  for  sale,  and 
prescribing  the  time  and  manner  in  which  flsb 
may  be  caught,  have  l)een  repeatedly  upheld 
bv  the  courts.  Thus  in  Smith  v.  Maryland, 
fA  U.  8.  18  How.  71  [15: 260].  it  was  held  that 
the  state  had  a  right  to  protect  its  fisheries  in 
Chesapeake  Bay  by  making  it  unlawful  to 
toke  or  capture  oysters  with  a  scoop  or  drag, 
and  to  inflict  the  penalty  of  forfeiture  upon 
the  vessel  employed  in  this  pursuit.  The 
avowed  object  of  the  act  was  to  prevent  the 
destruction  of  the  oysters  by  the  use  of  partic- 
ular instruments  in  taking  them.     '  'It  does  not 
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touch,"  said  the  court.  'Hhe  subject  of  the 
common  liberty  of  taking  oysters  save  for  the 
purpose  of  guarding  it  from  injury  to  whom 
it  may  belong  and  by  whomsoever  it  may  be 
enjoyed."  It  was  held  that  the  right  of  for- 
feiture existed,  even  though  the  vessel  was  en- 
rolled for  the  coasting  trade  under  the  Act  of 
Congress.  So  in  Smith  v.  Levinus,  8  N.  Y. 
472,  a  similar  act  was  held  to  be  valid,  al- 
though it  vested  certain  legislative  powers  in 
boards  of  supervisors,  authorizing  them  to 
make  laws  for  the  protection  of  shell  and  other 
fish.  In  State  v.  Roberts,  59  N.  H.  256.  47  Am. 
Rep.  199,  which  was  an  indictment  for  taking 
fish  out  of  navigable  waters  out  of  season  pre- 
scribed by  statute,  it  was  said  by  the  court: 
'*At  common  law  the  right  of  fishing  in  navi- 
gable waters  was  common  to  all.  The  taking 
and  selling  of  certain  kinds  of  fish  and  game  at 
certain  seasons  of  the  year  tended  to  the  destruc* 
tion  of  the  privilege  or  right  by  the  destruction 
'consequent  upon  the  unrestrained  [139 
exercise  of  the  right  This  is  regarded  as  in- 
jurious to  the  community,  and,  therefore,  it  is 
within  the  authority  of  the  legislature  to  im- 
pyose  restriction  and  limitation  upon  the  time 
and  manner  of  taking  fish  and  game,  consid- 
ered valuable  as  articles  of  food  or  merchan- 
dise. For  this  purpose  fish  and  game  laws  are 
enacted.  The  power  to  enact  such  laws  has 
long  been  exercised,  and  so  beneficially  for  the 
public  that  it  ought  not  now  to  be  called  into 
question."  Com.  v.  Chapin^  5  Pick.  199,  16 
Am.  Dec.  886;  McCready  v.  Virginia.  94  U. 
S.  891  [24:  248];  Vinton  v.  Welsh,  9  Pick.  92; 
Com.  V.  Essfz  Co.  13  Gray,  248;  Phelps  v. 
Eacey,  60  N.  Y.  10,  19  Am.  Rep.  140;  Hqlyoke 
Water  Power  Co.  v.  Lyman,  82  U.  S.  15  Wall. 
500  [21:  138];  Gentile  v.  StaU,  29  Ind.  409; 
State  V.  Lewis  (Ind.)  20  L.  R.  A.  52. 

As  the  waters  referred  to  in  the  act  are  un- 
questionably within  the  jurisdiction  of  the 
state  of  New  York,  there  can  be  no  valid  ob- 
jection to  a  law  regulating  the  manner  in 
which  fishing  in  these  waters  shall  be  carried 
on.  Hooker  v.  Cummings,  20  Johns.  91,  11 
Am.  Dec.  249.  The  duty  of  preserving  the 
fisheries  of  a  state  from  extinction,  by  prohib- 
iting exhaustive  methods  of  fishing,  or  the  use 
of  such  destructive  instruments  as  are  likely 
to  result  in  the  extermination  of  the  young  as 
well  as  the  mature  fish,  is  as  clear  as  its  power 
to  secure  to  its  citizens,  as  far  as  possible,  a 
supply  of  any  other  wholesome  food. 

The  main,  and  only  real  diflQculty  connected 
with  the  act  in  question  is  in  its  declaration 
that  any  net.  etc..  maintained  in  violation  of 
any  law  for  the  protection  of  fisheries,  is  to  be 
treated  as  a  public  nuisance,  "  and  may  be 
abated  and  summarily  destroyed  by  any  per- 
son, and  it  shall  be  the  duty  of  each  and  every 
protector  aforesaid  and  every  game  constable 
to  seize,  remove,  and  forthwith  destroy  the 
same,"  The  legislature,  however,  undoubt- 
edly possessed  the  power  not  only  to  prohibit 
fishing  by  nets  in  these  waters,  but  to  make  it 
a  criminal  offense,  and  to  take  such  measures 
as  were  reasonable  and  necessary  to  prevent 
such  offenses  in  the  future.  It  certainly  could 
not  do  this  more  effectually  than  by  destroy- 
ing the  means  of  the  offense.  If  the  nets  were 
being  used  in  a  manner  detrimental  to  the 
interests  of  the  public,  we  think  it  ^«:^  ^\\X&^ 
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140]  *tbe  power  of  tbe  legislature  to  declare 
tbem  to  be  nuisaDces,  and  to  authorize  theotti- 
cers  of  Ibe  state  to  abate  them.  Hart  v.  Alba- 
ny, 9  Wend.  571,  24  Am.  Dec  165;  Meeker  v. 
VanBenuelaer,  15  Wend.  397.  An  act  of  tbe 
legislature  which  has  for  its  object  the  preser 
yation  of  tbe  pultlic  interests  against  the  illegal 
depredations  of  private  individuals  ought  to 
be  sustaioed,  unless  it  is  plainly  violative  of 
the  Constitution,  or  subversive  of  private 
rights.  In  this  case  there  be  no  doubt  of  the 
right  of  the  legislature  to  authorize  judicial 
proceedings  to  ue  taken  for  the  condemnation 
of  the  nets  in  question,  and  their  sale  or  de- 
struction by  process  of  law.  Congress  has  as- 
sumed this  power  in  a  large  numl^r  of  cases, 
by  authorizmg  the  condemnation  of  property 
which  has  been  made  use  of  for  tbe  purpose  of 
defrauding  the  revenue.  Examples  of  this  are 
vessels  illegally  registered  or  owned,  or  em- 
ployed in  smuggling  or  other  illegal  traffic ; 
distillerica  or  breweries  illegally  carried  oo  or 
operated,  and  buildings  standing  upon  or  near 
tbe  boundary  line  between  the  United  States 
•nd  another  country,  and  used  as  depots  for 
•muggling  goods,  in  all  these  cases,  however, 
the  forfeiture  was  decreed  by  judicial  proceed- 
log.  But  where  tbe  property  is  of  little  value, 
tnd  its  use  for  the  illegal  purpose  is  clear,  the 
l^slature  may  declare  ft  to  be  a  nuisance, 
and  subject  to  summary  abatement  Instances 
of  this  are  the  power  to  kill  diseased  cattle:  to 
poll  down  houses  in  the  path  of  conflagrations; 
destruction  of  decayed  fruit  or  fish  or  un- 
wholesome meats,  of  infected  clothing,  obscene 
books  or  pictures,  or  instruments  which  can 
only  be  used  for  illegal  purposes.  While  the 
legislature  has  no  right  arbitrarily  to  declare 
that  to  be  a  nuisance  which  is  clearlv  not  so,  a 
good  deal  must  be  left  to  its  discretion  in  that 
regard,  and  if  the  object  to  be  accomplished  is 
conducive  to  the  public  interests,  it  may  exer 
dse  a  large  liberty  of  choice  in  tbe  means  em- 
ployed. Hewark  A  8.  0,  H.  C.  R  Oa.  v.  Hunt 
to  N.  J.  L.  808;  Blazier  v.  MiUer,  10  Hun, 
485  ;  Moui^e  Case,  12  Coke.  62;  Stone  v.  I7eiD 
York,  25  Wend.  178;  American  Print  WorkiT. 
Lawrence.  21  N.  J.  L.  248,  28  N.  J.  L.  590.  57 
Am.  Dec.  420. 

It  is  not  easy  to  draw  tbe  line  between  cat^es 
where  property  illegally  used  may  be  destroyed 
]41]summarily  and  where  judicial  *proceed- 
faigs  are  necessary  for  its  condemnation.  If  tbe 
property  were  of  great  value,  as.  for  instance,  if 
it  were  a  vessel  employed  for  smuggling  or  oth- 
er illegal  purposes  it  would  be  putting  a  danger- 
ous power  in  tbe  hands  of  a  custom  officer  to 
permit  him  to  sell  or  destroy  it  as  a  public 
nuisance,  and  tbe  owner  woula  have  good  rea- 
son to  complain  of  such  act  as  depriving  him 
of  bis  property  without  due  process  of  law. 
But  where  tbe  property  is  of  trifling  value,  and 
its  destruction  is  necessary  to  effect  tbe  object 
of  a  certain  ^tatute.  we  tninkit  is  within  the 
power  of  the  legislature  to  order  its  summary 
abatement.  For  instance,  if  tbe  legislature 
•bould  prohibit  the  killing  of  fish  by  explosive 
•bells,  and  should  order  tbe  cartridges  so  u.<«ed 
Id  be  destroyed,  it  would  seem  like  belittling 
tbe  dignity  of  the  judiciary  to  reouire  such 
destruction  to  be  preceded  by  a  solemn  con- 
demnation in  a  court  of  Justice.  The  same  re- 
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mark  might  be  made  of  cards,  chips,  and  dice 
of  a  gambling  room. 

The  value  of  tbe  nets  in  question  was  boi 
$15  apiece.  The  cost  of  condemning  one» 
(and  the  use  of  one  is  as  illegal  as  the  use  of  e 
dozen)  by  judicial  proceedings,  would  largely 
exceed  tbe  value  of  the  net,  and  doubtless  the 
state  would,  in  many  cases,  be  deterred  from 
executing  the  law  by  the  expense.  They  could 
only  be  removed  from  tbe  water  with  diffl* 
culty,  and  were  liable  to  injury  in  the  procesa 
of  removal.  The  object  of  the  law  is  undoubt- 
edly a  beneficent  one,  and  the  state  ought  not 
to  be  hampered  in  its  enforcement  by  the  ap- 
plication of  constitutional  provisions  which 
are  intended  for  the  protection  of  substantial 
rights  of  property.  It  is  evident  that  tbe 
efficacy  of  this  statute  would  be  very  seriously 
impaired  by  requiring  every  net  illegally  uaed 
to  t)e  carefully  taken  from  the  water,  carried 
before  a  court  or  magistrate,  notice  of  tbe 
seizure  to  be  given  by  publication,  and  regular 
judicial  proceedings  to  be  instituted  for  it* 
condemnation. 

There  is  not  a  state  in  tbe  Union  which  baa 
not  a  constitutional  provision  entitling  persons 
charged  with  crime  to  a  trial  by  jury,  and  yet 
from  time  immemorial  the  practice  has  been  to 
try  persons  charged  with  pnetty  offenses  before 
a  police  magistrate,  who  not  only  passes  upon 
the  question  of  guilt,  *but  metes  out  the  [  1 42 
proper  punishment.  Tnis  has  never  be€a» 
treated  as  an  infraction  of  the  Constitution, 
though  technically  a  person  may  in  this  waj 
be  deprived  of  bis  liberty  without  the  inter- 
vention of  a  jury.  OaUan  v.  Wilton,  187 
U.  8.  540  [82:  228],  and  cases  cited.  8o  tbe 
summary  abatement  of  nuisances  without  judi- 
cial process  or  proceeding  was  well  known  to 
tbe  common  law  lonff  prior  to  the  adoption  of 
the  constitution,  and  it  has  never  been  sop- 
posed  that  the  constitutional  provision  in  quee- 
tion  in  this  case  was  intendecl  to  interfere  with 
the  established  principles  in  that  re^rd. 

Nor  Is  a  person  whose  property  is  seized  un- 
der tbe  act  in  question  without  his  legal  rem- 
edy. If  in  fact  his  property  has  been  used  in 
violation  of  tbe  act,  he  has  no  lust  reaaon  to 
complain;  if  not,  he  may  replevy  his  nete 
from  the  officer  seizing  them,  or,  if  they  have 
been  destroyed,  may  have  his  action  for  their 
value.  In  such  cases  the  burden  would  be 
upon  tbe  defendant  to  prove  a  justifioatioii 
under  tbe  statute.  As  was  said  by  the  supreme 
court  of  New  Jersey  in  a  similar  case  {American 
Print  Works  v.  Lawrence,  21  N.  J.  L.  248, 259): 
'*The  party  is  not,  in  point  of  fact,  deprived 
of  a  trial  by  jury.  The  evidence  necessary  to 
sustain  the  defense  is  changed.  Even  if  tbe 
party  were  deprived  of  a  trial  by  jury,  the 
statute  is  not,  therefore,  necessHrily  unconsti- 
tutional." Indeed,  it  is  scarcely  possible  thai 
any  actual  injustice  could  be  done  in  the  pmo- 
tical  administration  of  the  act. 

It  is  said,  however,  that  the  nets  are  not  in 
themselves  a  nuisance,  but  are  perfectly  law- 
ful acts  of  manufacture,  and  are  ordinarily  used 
for  a  lawful  purpose.  This  is,  however,  .by 
no  means  a  conclusive  answer.  Many  articles, 
such,  for  instance,  as  cards,  dice,  and  other 
article.^  used  for  gambling  purposes  are  per- 
fectly harmless  in  themselves,  but  may  become 
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nnimnces  by  befog  put  to  an  illegal  use,  and 
Ib  such  cases  fall  within  the  ban  of  the  law  and 
maj  be  suininarily  destroyed.  It  is  true  that 
this  rule  does  not  always  follow  from  the  ille 
gal  use  of  a  harmless  article.  A  bouse  may 
not  be  torn  down  because  it  is  put  to  an  Illegal 
nae,  since  it  may  be  as  readiJy  used  for  a  lawful 
mirpose  {Ely  ▼.  Niagara  County  Suprs,  86  N. 
X.  297)  but  where  minor  aniclcs  of  personal 
1431  property  are  devoted  to  such  *use  the 
fact  that  they  may  be  used  for  a  lawful  purpose 
would  not  deprive  the  legislature  of  the  power 
to  destroy  them.  The  power  of  the  legislature 
to  declare  that  which  is  perfectly  innocent  in 
itself  to  be  unlawful  is  beyond  question  (Peo- 
ple Y.  West,  106  N.  Y.  293.  60  Am.  Rep.  452) 
and  in  such  case  the  legislature  may  annex  to 
the  prohibited  act  all  the  incidentsof  a  criminal 
offense,  including  the  destruction  of  property 
denounced  by  it  as  a  public  nuisance. 

In  State  ▼.  Snover,  42  N.  J.  L.  841.  it  was 
held  that  a  fish  warden  for  a  county,  appointed 
bv  the  governor,  had  the  right,  under  an  act 
of  the  1<  gislature,  to  enter  upon  land  and  de- 
stroy a  fish  basket  constructed  in  violation  of 
tbe  statute,  together  with  the  materials  of 
which  it  was  composed,  so  that  it  might  not 
again  be  used.  It  was  stated  in  that  case  that 
"after  a  statute  has  declared  an  invasion  of  a 
public  right  to  be  a  nuisance  it  may  be  abated 
Dj  the  destruction  of  the  object  used  to  effect 
U.  The  person  who,  with  actual  or  construc- 
ti?e  notice  of  the  law,  sets  up  such  nuisance 
cannot  sue  the  officer  whose  auty  it  has  been 
made  by  the  statute  to  execute  its  provisions." 
So  in  WiUiamsY.  BfaekitaU,  2  Hurlst.  &  C.  88, 
tbe  right  to  take  possession  of  or  destroy  any 
eDgine  placed  or  used  for  catching  salmon  in 
oontraTcntioo  of  law  was  held  to  extend  to  all 
persons,  and  was  not  limited  to  conservators  or 
efflcers  appointed  under  the  act. 

It  ia  true  there  are  several  cases  of  a  con- 
timry  purport.  Some  of  these  cases,  however, 
may  be  explained  upon  the  ground  that  the 
proper^  seized  was  of  considerable  value — 
ileek  V.  Anderwn,  67  Cal.  251,  40  Am.  Rep. 
115,  boats  aa  well  aa  nets;  Dunn  v.  Burleigh, 
63  Me.  24.  teams  and  supplies  in  lumbering; 
King  v.  Uayei,  80  Me.  206  a  horse)— in  others 
the  court  seems  to  have  taken  a  more  technical 
view  of  the  law  than  the  necessities  of  the  case 
or  an  adequate  protection  of  the  owner  re- 

3 aired.     Lotory  v.  Rainwater,  70  Mo.  162,  85 
im.  Rep.  420;  ^aUY,  Robbint,  8  L.  R.  A.  438, 
184  Ind.  808;  Ridgeway  v.  Weet)  60  Ind.  871. 

Upon  the  whole,  we  agree  with  the  court  of 
appeals  in  holding  this  act  to  be  constitutional, 
and  the  judgment  of  the  supreme  court  is,  there- 
fem,  affirmed, 

144]  *Mr.  Chief  Justice  Fuller  (with  whom 
concurred  Mr.  Justice  Field  and  Mr.  Justice 
Brewer)  dissenting: 

In  my  opinion  the  legislation  in  question,  so 
far  as  it  authorizes  the  summary  destruction  of 
Ashing  nets  and  prohibits  any  action  for  dam- 
acee  on  account  of  such  destruction,  ia  uncon- 
sUtutional. 

Fishing  nets  are  in  themselves  articles  of 
property  entitled  to  the  protection  of  the  law, 
and  lam  unwilling  to  concede  to  the  legisla- 
ture of  a  state  the  power  to  declare  them  pub- 
lic nuisances,  even  when  put  to  use  in  a  man- 
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ner  forbidden  by  statute,  and  on  that  ground 
to  justify  their  abatement  by  seizure  and 
destruction  without  process,  notice,  or  the 
observance  of  any  judicial  form. 

The  police  power  rests  upon  necessity  and 
the  right  of  self -protection,  but  private  prop- 
erty cannot  be  arbitrarily  invaded  under  the 
mece  guise  of  police  regulation,  nor  forfeited 
for  tbe  alleged  violation  of  law  by  its  owner, 
nor  destroyed  by  way  of  penalty  inflicted  upon 
him,  without  opportunity  to  be  heard. 

It  is  not  doubted  that  the  abatement  of  a 
nuissnce  must  be  limited  to  the  necessitv  of 
the  occasion,  and,  as  the  illegal  use  of  fishing 
nets  would  t)e  terminated  by  their  withdrawal 
from  tbe  water  and  the  public  be  fully  pro- 
tected by  their  detention,  the  lack  of  necessity 
for  the  arbitrary  proceedings  prescribed  seems 
to  me  too  obvious  to  be  ignored.  Nor  do  I 
perceive  that  the  difficulty  which  may  attend 
their  removal,  the  liability  to  injury  in  the 
process,  and  their  comparatively  small  value 
ordinarily,  aHect  the  principle,  or  tend  to  show 
their  summary  destruction  to  be  reasonsbly 
essential  to  the  suppression  of  the  illegal  use. 
Indeed,  I  think  that  that  argument  is  to  be 
deprecated  as  weakening  the  importance  of 
the  preservation,  without  impairment  in  ever 
so  slight  a  degree,  of  constitutional  ^usrantiea. 

I  am,  therefore,  constrained  to  withhold  my 
assent  to  the  judgment  just  announced,  and  am 
authorized  to  say  that  Mr.  Justice  Field  and 
Mr,  Justice  Brewer  .concur  in  this  dissent 


♦THE  SOUTHERN  PACIFIO  COM-  [145 
PANY.  Plff.  in  Err., 

V. 

ISABELLA  8ELEY,  Administratrix  of  Wn^ 
LiAM  H.  Sblbt,  deceased. 

I8ee&  a  Beporter*8  6d.  145-lfi8j 

Damages  for  death    risk  assumed  by  emplayk 

L    Id  an  aotion  to  reoover  from  a  raflroad  oompany 
damages  for  the  death  of  an  employ^  by  catohinff 

NOTB.— Jls  to  responsibility  of  master  and  servant 
for  carefulness  and  competeneu  of  en-servants^  sea 
note  to  Wabash  R.  Co.  v.  MoDaDiels,  27: 60(&. 

Astowhoare  eoemployis  or eoaervanls^  wdhin  the 
ruJe  that  a  master  U  not  rettponstbU  for  injuries  to  a 
servant  occasioned  tni  the  nealigence  of  a  coservant^ 
see  note  to  Hough  v.  Texas  ft  P.  B.  Co.  25: 613. 

A$  to  damages  for  personal  injury  from  negligence, 
tee  note  to  Pennsylvania  Co.  v.  Boy.  26: 141. 

As  to  liability  of  raOroad  companies  to  switchmen 
or  braUemen  for  injuries  while  coupling  care;  vfola* 
lion  of  rules,  see  note  to  Kohn  v.  McNulta,  87: 150. 

ServanVs  assumption  of  riAs;  reliance  on  master^s 

care, 

A  servant  assumes  tbe  ordinary  risks  and  dan- 
gers of  tbe  employment  upon  which  he  enters,  so 
far  as  they  are  known  to  him  and  would  have  l)een 
known  to  one  of  bis  age,  experience,  and  capacity, 
by  the  use  of  ordinary  care.  Bobn  Mfg.  Co.  v« 
Erlckson,  65  Fed.  Rep.  948. 

An  employ^  assumes  tbe  risk  of  injury  from  all 
the  ordinary  dangers  incident  to  the  employment, 
of  which  he  had  notice  before  voluntarily  exposing 
himself.  Paland  v.  Chicago,  St  L.  ft  N.  O.  B,  Co. 
44  La.  Ann.  1003. 

An  employ^  cannot  be  held  to  have  assumed  a 
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bis  foot  in  an  unblocked  frog,  while  coupling 
oars,  and  while  in  that  condition  being  run  over 
b7  a  car,  where  the  evidence  showed  that  he  had 
been  in  the  employ  of  the  defendant  for  several 
jears  as  brakeman  and  as  conductor  of  freight 
trains:  that  his  duty  brought  him  frequently  into 
the  yard  in  question  1o  make  up  his  trains;  that 
he  necessarily  knew  of  the  form  of  frog  there  in 
use;  and  it  is  not  shown  that  he  ever  complained 
to  his  employers  ot  the  character  of  frogs  used 
by  them,  he  must  be  assumed  to  have  entered 
and  continued  in  the  employ  of  the  defendant 
with  full  knowledge  of  the  dangers  arising  out 
of  the  use  of  unblocked  frogs,  and  cannot  r»> 
cover, 
t.  Where  the  evidence  could  warrant  no  other 
conclusion  than  that  plaintiff,  an  employ^  took 
the  risk  of  the  work  in  which  he  was  employed, 
and  that  his  neprligenoe  in  the  course  of  that 
work  was  the  direct  cause  of  his  death,  the  court 
should  direct  a  verdict  for  the  defendant. 

[No.  119.] 
Argued  Nov,  f7, 189S,     Decided  March  5, 1894. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Utah,  to  review  a  judgment  of 
that  court,  affirming  ajudgment  of  tbe  District 
Court,  for  the  First  Judicial  District,  of  that 
territory,  a^inst  the  Southern  Pacific  Com- 
pany, a  railroad  corporation,  in  an  action 
Drought  by  Isabella  Seley,  administratrix  of 
William  B.  Seley,  deceased,  for  damages  for 
the  death  of  her  husband,  caused  by  the  negli- 
gence of  said  company.  lietfersed,  and  cause 
remanded  with  directions  to  award  a  new  trial. 

Statement  by  Mr,  Justice  Shiras: 

This  was  an  action  in  the  District  Court  for 


the  First  Judicial  District  of  the  Territory  of 
Utah  against  the  Southern  PacilSc  Company,  a 
railroad  corporation,  brought  by  Isabella  Seley, 
administratis  of  William  B.  Seley,  deceased, 
to  recover  damages  for  the  death  of  her  hus- 
band caused  by  the  alleged  negligence  of  the 
defendant  company.  The  Southern  Pacific 
Company  was  incorporated  under  the  laws  of 
the  state  of  Kentucky,  and  is  engaged  in  oper- 
ating the  Central  Pacific  Railroad,  running 
between  the  city  of  Ogden  in  Utah  and  a 
point  in  California. 

Seley  was,  for  seven  years  prior  to  bis  death, 
a  conductor  upon  freight  trams  on  the  lines  of 
the  Southern  Pacific  Company  and  of  its  pre- 
decessor, the  Central  Pacific  Railroad  Company, 
and  before  that  time  had  been  a  brakeman  in 
the  same  employ.  In  the  course  of  bis  business 
he  was  engaged  in  the  depot  yard  at  Humboldt 
Wells  at  least  once  a  week  and  usually  oftener. 

*Tbe  accident  in  which  Seley  met  his  [146 
death  took  place  on  July  7,  1887,  at  this  depot 
yard,  while  he  was  making  up  his  train,  pre- 
paratory to  running  out  with  it. 

The  chief  brakeman,  named  Hardy,  had 
met  with  some  difficulty  in  coupling  a  car,  and 
had  twice  failed  to  make  the  coupling.  The 
other  brakeman  bad  also  failed  in  an  attempt 
to  couple  the  car.  Seley  undertook  to  effect 
the  coupling.  His  first  effort  was  a  failure, 
the  link  slipping.  At  this  time  Hardy  testifies 
that  he  warned  Seley  to  take  his  foot  out  of 
the  frog — that  he  would  be  caught. 

Seley  made  a  second  attempt  and,  while 
endeavoring  to  make  the  coupling,  again  put 
his  foot  into  the  frog,  from  which  he  was 
unable  to   extricate  it  when  the  cars  came 


risk  where  he  was  Ignorant  of  the  facts  on  which  a 
proper  appreciation  of  the  risk  depended.  Breen 
T.  Field,  157  Mass.  277. 

Where  an  employ^  is  not  placed  by  the  employer 
In  a  position  of  undisclosed  dangler,  but  is  a  mature 
man,  doinf?  the  ordinary  work  which  he  has  en- 
gaged to  do.  and  whose  risks  are  obvious  to  any- 
one, he  assumes  the  risks  of  the  employment,  and 
no  neirlifrence  can  be  imputed  to  the  employer  for 
an  accident  to  him  therefrom.  Kohn  v.  MoNulta, 
147 U.S. 238  (37: 150). 

An  employ^  who  is  injured  by  defects  in  the  in- 
itrumentalitios  of  the  business  must  show,  in  order 
to  recover,  that  they  were  not  obvious  or  known 
to  him,  although  they  were  known,  or  mi^ht  have 
been  known,  to  the  master  by  ordinary  inspection; 
or,  if  the  defects  were  obvious,  that  the  danirer 
was  not  fuUy  appreciated  by  him  for  want  of  time 
for  oonsideratiun.  Belohla  y.  Gruensfelder,  SZ  Mo. 
App.  48. 

An  employ^  who  understands  or  is  Informed  and 
appreciates  the  dangerous  character  of  machinery 
assumes  the  risk  of  the  employment,  and  cannot 
lecover  for  an  injury  caused  thereby,  although  the 
master  is  negligent.  King  v.  Ford  Kiver  Lumber 
Co.  93  Mich.  172. 

An  employer  who  ties  two  ladders  together  to 
make  one  sufficiently  long  to  reach  to  the  roof  of 
his  bam,  and  directs  bis  employ^  to  ascend,  assur- 
ing him  that  it  is  safe,  and  that  he  is  an  old  sailor 
and  skillful  tier  of  knots,  is  liable,  where  the  em- 
p]oy6  relies  on  his  assurances  without  examining 
the  fastening,  and  is  injured  by  its  giving  way  he- 
cause  it  is  improperly  tied.  Denning  v.  Gould,  157 
Mass.  663. 

An  operator  of  a  ** former**  mactilne  in  an  oil 
mill  who  is  compelled  to  work  with  such  great 
rapidity  that  he  cannot  carefully  examine  all  bags 


furnished  him  and  placed  by  other  employes  oo 
top  of  the  machine,  and  which  for  his  safety  should 
be  free  from  holes,  has  the  right  to  assume,  with* 
out  examination,  that  the  bags  furnished  him  are 
free  from  holes.  Garter  v.  Oliver  Oil  Oo.  87  8.  OL 
604. 

An  employ^  who  engages  in  using  an  exploelye 
for  the  removal  of  stumps  in  a  village  park  aa- 
sumes  the  risks  ordinarily  incident  thereto,  al- 
though he  is  required  to  engage  in  the  work  od 
pain  of  losing  his  employment  Prentice  y.  Well^ 
ville.  50  N.  Y.  S.  R.  557. 

An  employ^  has  the  right  to  assume  that  his  em- 
ployer has  complied  with  N.  T.  Laws  1887,  chap. 
666,  by  protecting  the  opening  of  a  hoistway  in  bis 
warehouse  by  a  8ut)stantial  railing,  or  with  good 
and  sufficient  trapdoors  to  te  kept  doeed  at  all 
times  except  i^hen  in  actual  use,  and  assumes  the 
risk  of  employment  subject  to  the  performance  of 
the  employer's  duty.  McOaulej  v.  Smith,  47  N.  T. 
S.  B.6U0. 

No  amount  of  prudence  on  the  part  of  an  em* 
ploy6  will  relievo  him  of  the  risk  of  work  imder- 
taken  by  him  which  is  patently  and  obvioualf 
dangerous.  Gulf,  C.  &  8.  F.  B.  Co.  v.  Schwabbe,  1 
Tex.  Civ.  App.  578. 

An  em  ploy  6  does  not  assume  the  risk  of  injuries 
arising  from  the  employer's  neglect  to  exerolae 
reasonable  diligence  to  ascertain  and  remedy  de- 
fects In  appliances  used  in  the  performance  of  his 
duties.  Van  Tassel  v.  New  York,  L.  B.  ft  W.  B.  Oo. 
1  Misc.  299. 

An  em  ploy  6  of  a  copper  smelter  cannot  recoyer 
of  his  employer  for  personal  injuries  caused  by  tlie 
explosion  of  slag  adhering  to  hot  bricks  of  metal 
which  it  was  his  duty  to  immerse  in  water,  which 
occurred  in  the  ordinary  process  of  the  work. 
Fitsgerald  v.  Honkomp,  44  m.  App.  86fi. 
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tofseiber.  He  was  thrown  down  by  tbe  break- 
l)Mm,  the  wheel  passed  over  him,  and  he 
was  instantly  killed. 

At  the  close  of  tbe  plaintiCTs  evidence,  tbe 
defendant  moved  for  a  non-suit.  This  was 
refased  and  an  exception  was  allowed.  At 
4be  close  of  the  entire  evidence,  the  defendant 
asked  the  court  to  instruct  tbe  Jury  to  find  a 
verdict  for  the  defendant.  This  was  refused, 
«s  were  likewise  certain  instructions  praved 
for.  A  verdict  for  $7500  was  rendered  in 
favor  of  the  plaintiff,  on  which  iudgment  was 
entered,  a  motion  for  a  new  trial  having  been 
overruled.  This  judement  was  affirmed  by 
the  supreme  court  of  tbe  territory,  to  whose 
Judgment  a  writ  of  error  was  brought  to  this 
court. 

Mr,  Maxwell  Evarts  for  plaintiff  in  error. 
JfeMTf.  A.  A.  Hoehlin^.  Jr..  J.  M. Wil- 

and  A  SfUllabarger  for  defendant  in  error. 


Mr.  Juitiee  Shiras  delivered  the  opinion 
of  the  court: 

The  theory  upon  which  the  plaintiff  pro- 
<*eeded  in  the  court  below  was  that  Seley  lost 
his  life  by  reason  of  tbe  negligence  of  the 
defendant,  a  railroad  company,  in  using  in  its 
switches  what  is  called  an  **  unblocked  frog." 

A  frog,  in  railroad  parlance,  is  a  section  of 
a  rail,  or  of  several  rails  combined,  at  a  point 
where  two  railways  cross,  or  at  the  point  of  a 
switch  from  a  line  to  a  siding  or  to  another 
line,  and  its  fanction  is  to  enable  a  car  or 
train  to  be  turned  from  one  track  to  another, 
In  a  blocked  frog  the  point  of  space  between 


the  rails,  at  the  point  where  tbe  car  is  switctied 
from  one  track  to  another,  is  filled  with  wood 
or  other  material,  so  that  tbe  foot  will  not  bo 
held.  There  is  a  form  of  ca.ot  iron  frog,  in 
which  tbe  space  between  the  rails  at  tbe  apex 
of  the  frog  is  filled  with  cast  iron.  But  the 
evidence  clearly  was  that  tbe  defendant  com* 
pany  used  tbe  unblocked  frog,  although  at 
some  places  the  cast  iron  f  roc  was  used.  The 
weight  of  the  evidence,  as  we  rend  it  in  the 
bill  of  exceptions,  plainly  was  that  on  the  other 
great  railroad  systems  of  the  West  tbe  un- 
blocked frog  was  generally  used.  There  was 
evidence  tending  to  show'  that  the  unblocked 
frog  is  tbe  belter  form— that  the  blocke<i  froff 
is  liable  to  be  broken,  get  out  of  place,  and 
throw  the  train  from  the  track. 

*In  this  disputable  state  of  tbe  facts  [151 
tbe  defendants  asked  the  coart  to  charge  the 
Jury  as  follows: 

•*  Tbe  Jury  are  instructed  that  if  they  find 
from  tbe  evidence  that  tbe  railroad  conipnnica 
used  both  the  blocked  and  tbe  unblocked  frog, 
and  that  it  is  questionable  which  is  the  safest  or 
most  suitable  for  tbe  business  of  the  roads,  then 
tbe  use  of  the  unblocked  frog  is  not  oegliirence, 
and  tbe  Jury  are  instructed  not  to  impute  the 
same  as  negligence  to  the  defendant,  and  they 
should  find  for  tbe  defendant." 

This  prayer  should  have  been  given  by  the 
court. 

In  tbe  case  of  Schroeder  t.  MichUjan  Car 
Co.  56  Mich.  182,  the  supreme  court  of  Michi- 
gan, per  Cooley,  J.,  said: 

*•  From  this  state  of  facts  it  will  appear  that 
if  the  defendant  has  been  guilty  of  any  negli- 


An  employ^  who  accepts  service  in  a  building 
having  an  elevator  not  provided  with  automatic 
doors,  as  required  by  N.  7.  Laws  1887,  chap.  4(13, 1 8, 
knowing  the  fact,  thereby  assumes  the  extra  risk, 
and  waives  the  beoeflts  intended  by  the  statute, 
f^reeman  v.  Glen  Fails  Paper  Mill  Co.  70  Hun,  680. 

A  porter  in  a  store,  familiar  with  the  custom  in 
^peratinar  the  elevator,  to  warn  any  person  using 
it  by  shaking  tbe  chain  before  moving  it,  and  that 
the  perion  so  warned,  should  answer,  assumes  the 
risks  of  the  premature  movement  of  tbe  elevator 
while  be  is  using  it,  after  the  chain  is  shaken  and 
before  his  answer.  Beyer  v.  Victor,  61  N.  Y.  S.  B. 
88. 

A  railroad  brakeman  assumes  the  risk  of  injury 
from  the  jerk  given  to  a  freight  train  by  taking  up 
the  slack.  Davis  v.  Baltimore  ft  O.  K.  Co.  162  Pa. 
ZIL 

A  track  repairer  does  not  assume  the  risk  of  a 
switching  train  being  driven  so  forcibly  against  a 
dead  car  so  as  to  cause  it  to  start  suddenly  forward, 
at  a  time  when  the  track  repairer  has  left  the  main 
track  to  permit  a  train  to  pass,  and  has  taken 
refuge  upon  the  track  where  the  dead  car  is  lo- 
cated. Chicago  ft  B.  L  B.  Co.  V.  8hanuon,  43  111. 
App.  540. 

A  railroad  switchman  assumes  the  risk  of  at- 
tempting to  paas  from  his  switch  on  to  a  track  on 
which  an  engine  is  slowly  following  cars  which  he 
has  switched,  in  the  absence  of  negligence  on  the 
part  of  the  railroad  compHoy.  Dering  v.  New 
York  CeoL  ft  H.  B.  B.  Co.  50  N.  Y.  8.  B.  832. 

A  railroad  brakeman  assumes  the  risks  incident 
to  the  use  of  an  unblocked  frog,  where  he  knows 
of  its  condition  or  could  have  ascertained  It  by  the 
exercise  of  tbe  slightest  vigilance.  Spencer  v. 
New  York  Cent,  ft  H.  B.  B.  Co.  87  Hun,  196. 

An  omployi  assumes  a  risk,  with  others  incident 
CO  bis  employment,  of  wbicb  he  knew  or  should 


have  known  by  ordinary  prudence  and  care,  or  of 
defects  which  were  patent  and  open  to  common 
observation.  Nix  v.  Texas  ft  P.  B.  Co.  82  Tex.  473; 
Latremouiile  v.  Bennin^rton  ft  B.  B.  Co.  63  Vt.  838, 
48  Am.  ft  Bng.  B.  Cas.  285. 

Incompetency  of  the  servants  or  managers  of  a 
railroad  company  is  not  one  of  the  ordinary  ripks 
assumed  by  one  eutering  its  employ.  Galveston, 
H.  ft  S.  A.  B.  Co.  V.  Arispe.  81  Tex.  517,  48  Am.  ft 
Bng.  K.  Cas.  350. 

An  empJoye  assumes  all  dangers  from  the  known 
incompetence  or  unskillfulness  of  a  coemploy6, 
which  he  does  not  complain  of  or  make  known  to 
his  employer.  Latremouiile  v.  Bennington  ft  B.  B. 
Co.  63  Vt.  830,  48  Am.  ft  Eng.  B.  Cas.  285. 

A  servant  does  not  assume  ri^ks  arising  from  the 
failure  of  the  master  to  provide  proper  rules  and 
precautionary  measures  to  protect  him  from  dan- 
gers not  necessarily  incident  to  his  occupatinn* 
Wild  V.  Oregon  Short  Line  ft  U.  N.  B.  Co.  21  Or.  150. 

The  assumption  by  an  employ^  of  apparent  risks 
includes  only  such  as  exist  d  at  the  ttme  or  might 
reasonably  be  apprehended,  and  not  risks  arising 
from  acts  ot  his  employer  enhancing  the  datigeror 
exposing  him  to  new  and  unsu8pected  perils.  JNaU 
T.  Louisville,  N.  A.  ft  C.  B.  Co.  1;:9  Ind.  268,  48  Aou 
ft  Eng.  U.  Cas.  815. 

A  person  ^ho  gets  on  a  freight  train  to  aM^ist  in 
switching,  on  request  of  the  head  brukemuu  dur* 
ing  the  conductor's  temporary  ab<*eiice.  is  a  mere 
volunteer  who  assumes  all  the  risks  of  thesitna* 
tion.  Church  V.  Chicago,  M.  ft  St.  P.  B.  Co.  18L. 
B.  A.  861.  50  Minn.  218. 

An  employe  is  not  entitled  to  recover  for  injuries 
sustained  in  consequence  of  dangers  which  were 
understood  by  him  as  well  as  by  his  employera* 
who  had  no  reason  to  tearan  accident  except  frooa 
causes  which  were  obvious  to  the  employ6w  Brady 
Y.  Ludlow  Mig.  Co.  154  Muss.  408. 
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MDoe  cootrlbulfoff  to  tbe  injury,  it  is  to  be 
found  Id  tbe  fact  tliat  a  macluDe  is  made  iiw 
of  wbicb  is  not  so  coDstructed  as  to  guard  as 
well  as  it  might  against  similar  accidents.  Had 
tbe  machine  been  constructed  with  a  shield 
oyer  tbe  cog  wheels,  this  particular  accident 
would  probably  not  have  occurred  ;  and  any 
one  whose  attention  was  drawn  to  tbe  danger 
of  such  acciicnts  would  probably  have  per* 
ceiyed  the  desirability  of  such  a  shield.  But 
tbe  macliine  is  shown  by  the  eyidence  to  be 
manufactured  and  sold  by  a  prominent  and 
reputable  house,  and  much  used  throughout 
tbe  country,  and  tbe  defendant  cannot  be  said 
lo  be  exceptionally  wanting  in  prudence  in 
purchasing  and  making  use  of  it.  Such  danger 
as  would  result  from  making  use  of  it  was  per- 
fectly apparent,  and  would  seem  to  be  easily 
tyoided.*^ 

Wa'9h  V.  WhiteUy,  L.  R.  21  Q.  B.  Diy.  871, 
was  a  case  where  the  plaintiff  was  employed 
in  defendant's  mill,  and  it  was  his  duty  to  put 
%  band  upon  a  yertical  wheel  while  in  motion. 
fhe  disc  of  tbe  wheel  was  not  solid  throueb- 
cut,  but  bad  a  nnmber  of  boles  in  it.     While 


A  contractor  engaged  In  demolishloff  a  buildinff 
Is  not  liable  for  the  death  of  an  employe  by  the 
failing  of  a  chute  for  the  removal  of  debris,  well 
lluiltand  adequate  for  Its  intended  purpose,  but 
which,  by  the  neglect  of  fellow  servants  or  the  act 
of  independent  persons,  had  teen  overtaxed  and 
obstructed  the  day  before,  to  the  knowledge  of 
such  employe,  by  putting  in  it  improper  and  heavy 
materiaC  which  he  was  endeavoring  to  remove 
when  killed.    Healey  y.  Smith,  43  N.  Y.  8.  R.  804. 

Tbe  breaking  of  timber  used  as  a  lever  is  a  riek 
assumed  by  an  employ^  using  it,  where  the  timber 
Is  sound  and  suitable  for  tbe  purpose  but  not  large 
enough  for  the  strain  put  upon  it.  Bohn  v.  Chi- 
oago,  R.  I.  &  P.  R.  Co.  106  Mo.  4?9. 

An  employ^  using  a  defective  machine  which  he 
helped  to  construct,  for  a  period  of  two  years,  will 
be  presumed  to  have  known  of  the  defect:  and  if 
he  fails  to  notify  his  employers  of  the  defect,  his 
representatives  cannot  recover  damugcs  for  his 
deatlu  caused  thereby.  Litchfield  Car  &  Mach.  Co. 
T.  ftomine,  39  111.  App.  642. 

A  section  foreman  who  with  full  knowledge  of 
tbe  danger,  undertakes  to  perform  work  for  a  rail- 
ffoud  company  with  insuffldent  help,  sssumes  tbe 
risk  incident  thereto.  Atchison,  T.  Ae  8.  F.  R.  Co. 
T.  Sohroeder,  47  Kan.  815, 10  Ry.  &  Corp.  L.  J.  487. 

The  backing  of  a  construction  train  in  the  usual 
manner  of  its  operation  does  not  subject  a  truck 
band  employed  thereon  to  any  unusual  risk  not  as- 
tamed  as  a  condition  of  his  seryioe,  altbotigh  such 
backing  causes  him  an  injury.  Galveston.  H.  ft  8.  A. 
B.  Go.  y.  Arispe,  81  Tex.  617, 48  Am.  ft  Eng.  R.  Cas. 


An  agreement  by  a  railroad  brakeman  upon  en- 
tering bis  employment  to  examine  all  appliances 
before  using  them,  time  being  allowed  therefor  by 
the  oompany,  is  not  conclusive  of  his  negligence  la 
using  a  defective  brake  whose  defects  only  an  ex- 
pert oouJd  have  discovered,  Pratt  ▼.  Lake  Shore  ft 
JL  8.  R.  Go.  68  Hun,  616. 

A  railroad  brakeman  assumes  the  risk  of  thegly- 
fng  way  of  a  draw  bead  to  a  car,  where  the  company 
Is  guilty  of  no  negligence  in  respect  t  hereto.  John- 
son y.  Chesapeake  &  O.  R.  Co.  86  W.  Va.  78. 

A  railroad  foreman  haying  charge  of  a  gang  of 
men  cannot  recover  from  the  niilroad  oompany 
for  personal  injuries  resulting  from  the  breaking 
4owii  of  a  hand  oar  known  to  him  to  be  defective 
wticre  the  car  was  proper  for  its  use  when  orig- 
ioM})j  furnished,  but  bad  become  out  of  repair,  and 


putting  the  band  on  tbe  wheel  tbe  plaiotilTV 
thumb  slipped  into  one  of  the  boles,  and  wa^- 
cut  off.  It  ap|)eared  on  tbe  trial  that  these 
wheels  were  made  sometimes  with  and  some- 
times without  holes.  Tbe  plaintiff's  witnesses 
stated  gcneraUy  that  the  wheels  with  boles 
were  dangerous.  The  plaintiff  never  made  any 
complaint  to  bis  'employers.  He  recoy-  [152" 
ered  a  yerdict,  but  the  judgment  was,  on  ap- 
peal, reversed,  tbe  court  saying:  "Is  there  any 
eyidence  of  tbe  machine  being  defeciive.  eyeii- 
in  the  abstract?  It  was  perfect  in  all  res|>ects. 
It  was  not  impaired  by  use.  The  only  su«rges- 
tion  is  that  tbe  wheel,  which  might  have  lK*en 
solid,  bad  holes  in  it;  and  that,  if  the  wbeel  had 
been  solid  the  plaintiff  could  not  baye  put  his 
thumb  where  be  did,  and  the  accident  would 
not  have  happened.  But  tbe  plaintiff  bad 
used  tbe  same  kind  of  a  machine  for  thirteen 
years,  sndhad  sustained  no  injury.  In  these 
circumstances  we  can  see  no  eyidence  of  any 
defect  in  the  condition  of  the  machine,  eveo 
apart  from  the  negligence  of  the  employe.  It 
may  be  that  a  solid  wheel  would  have  been 
safer,  but  it  would  be  placing  an  intolerable 


no  notice  of  the  defect  or  request  to  repair  had 
t)een  given  tbe  oompany.  Reynolds  v.  Kneelandr 
68  Hun,  283. 

A  section  man  upon  a  railroad  does  not  aasume 
the  risks  incident  to  loading  mils  upon  a  moytng- 
train  in  an  unusual  manner,  when  be  is  ignorant  of 
the  danger  and  is  not  cautioned  in  respect  thereto. 
Piiimer  v.  Michigan  Cent.  R.  Co.  87  Mich.  881. 

An  engineer  does  not  assume  tbe  risk  of  gravel 
and  sand  iieing  washed  upon  the  track,  which  l» 
impioperly  constructed  across  a  natural  waterway 
without  sufficient  provision  for  the  escape  of  the 
water  and  sand  brought  down  with  it.  Union  Pao. 
R.  Co.  y.  0*Brien,  4  U.  8.  App.  2>n.  49  Fed.  Rep.  638. 

A  laborer  unskilled  in  railroad  building  is  not 
necessarily  chargeable  with  notice  of  the  defective 
condition  of  a  newly  constructed  roadbed,  although 
he  has  engaged  in  its  construction.  Colorado  M. 
K.  Co.  y. O'Brien,  16  Colo.  219,  48  Am.  ft  Eng.  R.  CSs. 
285. 

Danger  from  a  beam  projecting  from  tbe  side  of 
an  old  warehouse  converted  into  a  depot,  frooi 
eleven  to  twelve  inches  over  the  edges  of  cars  a» 
they  pass,  is  net  one  of  tbe  risks  which  a  freight 
brakeman  assumes  by  entering  upon  his  employ^ 
ment.  Nance  v.  Newport  News  &  M.  V.  R.  Ca  IS 
Ky.  L.  Rep.  654. 

The  danger  arising  from  a  pile  of  logs  beside  a 
railroad  track  cutting  off  the  opportunity  of  ready 
escape  from  the  track,  and  from  the  customary 
running  of  trains  in  the  yard  of  a  railroad  oom> 
pany  at  a  speed  greater  than  allowed  by  city  ordi- 
nance, is  assumed  by  a  workman  whogoeato  wortt 
upon  the  track  with  knowlerige  of  the  facra» 
Bengston  y.  Chicago,  St.  P.  M.  &  O.  R.  Go.  47  Minn. 
486. 

A  brakeman  does  not  assume  tbe  risk  of  an  un^ 
safe  telltale  intended  to  give  warning  of  approacb 
to  a  bridge,  and  which  should  not  be  in  itself  a 
source  of  any  danger,— especially  where  it  is  dan- 
gerous to  brakeman  on  cars  of  more  than  ordinary 
height.  Darling  v.  New.  York,  P.  ft  B.  R.  Co.  16L. 
R.  A.  643, 17  R.  I.  708. 

A  railroad  company  is  not  liable  for  tbe  death  of 
a  brakeman  killed  by  passing  under  a  bridge  on  a 
box  car  sixteen  or  eighteen  inches  higher  than  the 
ordinary  car.  where  he  was  acquainted  with  tbe 
fact  that  the  car  was  higher  than  an  ordinary  one» 
his  view  of  the  bridge  was  not  obscured,  and  be 
had  been  on  the  road  for  some  time.  Lynch  y. 
New  York,  L.  B.  ft  W.  R.  Co.  44  N.  Y.  8.  R.  609. 
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burden  on  employers  to  bold  that  tbey  are  to 
adopt  eTery  fresh  improvement  in  machinery. 

.  .  .  It  seems  to  us  that  in  this  case  there 
Is  not  a  particle  of  evidence  of  any  defect  aris- 
ing from  the  neglijirence  of  the  employer.  It 
was  a  machine  generally  used — used  by  the 
plaintifiF  for  thirteen  years  without  any  com- 
plaint or  mischief  arising." 

Sweeney  f,  Berlin  A  J,  Envelope  Co.  lOt  N.Y. 
620.  was  a  case  where  the  plaintiff  was  injured 
by  some  sort  of  a  press  worked  by  steam.  It 
was  old  fashioned  and  with  no  modem  im- 
provements. The  court  said :  "  He  knew  as 
much  about  it  and  the  risk  attending  its  use  as 
the  master.  The  defendant  could  not  be  re- 
quired to  provide  himself  with  other  mach- 
inery or  with  new  appliances  nor  to  elect 
between  the  expense  of  doing  so  and  the 
imposition  of  damages  for  injuries  resulting  to 
servants  from  the  mere  use  of  an  older  or 
different  pattern.  In  the  absence  of  defective 
oonstrucuon,  or  of  negligence  or  want  of  care 
in  the  reparation  of  machinery  furnished  by 
him,  the  mastes  incurs  no  liability  from  its  use. 
The  general  rule  Is  that  the  servant  accepts  the 
service  subject  to  the  risks  incidental  to  it ; 
and  when  the  machinery  and  implements  of 
the  employer's  business  are,  at  the  time,  of  a 
certain  kind  or  condition  and  the  servant 
knows  it,  he  can  make  no  claim  upon  the  mas- 
ter to  furnish  other  or  different  safeguards." 
Hodgkim  v.  Easlem  R.  Co,  119  Mass.  419,  is 
to  the  same  effect. 

153]  *Our  own  cases  speak  the  same  lan- 
guage. Randall  v.  Baltimore  A  0.  B.  Co.  109 U. 
8.  478  [27:1008],  was  a  case  where  the  plaintiff 
was  injured  in  the  course  of  his  employment 
as  a  brakeman.  It  appeared  on  the  trial  that 
he  was  hurt,  while  unlocking  aground  switch, 
by  a  train  other  than  his  own.  It  was  alleged 
that  the  defendant  company  was  negli^^ent  in 
that  it  did  not  have  an  upright  switeh  instead 
of  a  ground  switch,  as  the  former  was  safer. 
This  court,  afBrmine  the  judgment  of  the 
court  below,  said:  "There  was  no  sufflcieat 
evidence  of  any  negligence  on  the  part  of  the 
railroad  company  in  the  construction  and  ar- 
rangement of  the  switch  to  warrant  a  verdict 
for  the  plaintiff  on  that  ground.  The  testi- 
mony of  the  plaintiff  and  bis  witness  was  too 
slight.  A  railroad  yard,  where  trains  are 
made  up,  necessarily  has  a  great  number  of 
tracks  and  switches  close  to  one  another,  and 
any  one  who  enters  the  service  of  a  railroad 
company,  in  any  work  connected  with  the 
makinff  up  or  moving  of  trains,  assumes  the 
risk  of  that  condition  of  things.  .  .  .  The 
switch  was  of  a  form  in  common  use,  and  was. 
to  say  the  least,  quite  as  fit  for  its  place  and 
purpose  as  an  upright  switch  would  have 
beeb." 

In  WasHnffton  A  O,  R,  Co.  v.  MeDade,  185 
U.  8.  570  [34:  2411.  this  court  used  the  follow- 
ing lanifuage:  "Neither  individuals  nor  cor- 
porations are  bound,  as  employers,  to  insure 
the  absolute  safety  of  the  machinery  or  me- 
chanical appliances  which  they  provide  for 
the  use  of  their  employes.  JNor  are  they 
bound  to  supply  the  best  and  safest  or  newest 
of  these  appliances  for  the  purpose  of  securing 
the  safety  of  those  who  are  thus  employed." 

In  the  case  of  TuttU  v.  Detroit,  0,  K  db 
M.  R.    Co.  122  U.  8.  189  [80:  1114],  it  was 
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claimed  that  a  brakeman,  who  was  injured  in 
coupling  cars,  had  a  ri^ht  to  go  to  the  jury  on 
the  question  whether  the  defendant  company 
was  not  negligent  in  having  too  sharp  a  curve 
in  its  road  where  it  entered  a  yard;  but  this 
court,  by  Mr,  «7t/«t»r«  Bradley,  said:  "Although 
it  appears  that  the  curve  was  a  very  sharp  one 
at  the  place  where  the  aceident  happened,  yet 
we  do  not  think  that  public  policy  requires  the 
courts  to  lay  down  any  rule  of  law  *to  [  154 
restrict  a  railroad  company  as  to  the  curves  it 
shall  use  in  its  freight  depots  and  yards,  where 
the  safety  of  passengers  and  the  public  is  not 
involved;  much  less  that  it  should  be  left  to 
the  varying  and  uncertain  opinions  of  juries 
to  determine  such  an  engineering  question. 
...  It  is  for  those  who  enter  into  such  em- 
ployment to  exercise  all  that  care  and  caution 
which  the  perils  of  the  business  in  each  case 
demand.  The  perils  in  the  present  case,  aris- 
ing from  the  sharpoess  of  the  curve,  were  seen 
and  known.  They  were  not  like  the  defects 
of  unsafe  machinery  which  the  employer  has 
neglected  to  repair,  and  which  his  employ^ 
have  reason  to  suppose  is  In  proper  working 
condition.  Everything  was  open  and  visible, 
and  the  deceased  had  only  to  use  his  senses  ana 
his  faculties  to  avoid  the  dangers  to  which  he 
was  exposed.  One  of  these  dangers  was  thai 
of  the  draw  bars  slipping  and  passioir  each 
other  when  the  cars  were  brought  together. 
It  was  his  duty  to  look  out  for  this  and  avoid 
it.  The  danger  existed  only  on  the  inside  of 
the  curve.  This  must  have  been  known  to 
him.  It  will  be  presumed  that,  as  an  expe- 
rienced brakeman.  he  did  know  it,  for  it  is 
one  of  those  things  which  happen,  in  the 
course  of  his  employment,  under  such  condi- 
tions as  existed  here." 

It  was  not  pretended  in  the  present  case  that 
the  frog  in  which  Seley  had  put  his  foot  was 
defective  or  out  of  repair.  The  contention 
solely  is  that  there  is  another  form  of  frog, 
not  much  used,  and  which,  if  used  by  the  de- 
fendant, might  have  prevented  the  accident 

In  view  of  these  cases  and  many  others  of 
similar  import,  which  it  is  unnecessary  to  cite, 
we  think  it  is  plain  that  the  defendant  was  en- 
titled not  merely  to  the  instruction  prayed  for, 
if  the  case  went  to  the  jury,  but  that,  upon  the 
whole  evidence,  the  prayer  for  a  peremptory 
instruction  in  the  defendant's  favor  ought  to 
have  been  granted. 

The  evidence  showed  that  Seley  had  been  io 
the  employ  of  the  defendant  for  several  years 
as  brakeman  and  as  conductor  of  freight 
trains;  that  his  duty  brought  him  frequently 
into  the  yard  in  Question  to  make  up  his  trams; 
that  he  necessarily  knew  of  the  form  of  frog 
there  in  use;  and  it  is  not  shown  *thathe[155 
ever  complained  to  his  employers  of  the  char- 
acter of  frogs  used  by  them.  He  must,  there* 
fore,  be  assumed  to  have  entered  and  continued 
in  the  employ  of  the  defendant  with  full  know- 
ledge of  the'  dangers  asserted  to  arise  out  of 
the  use  of  unblocked  frogs. 

Afrpel  V.  Buffalo,  N.  T.  A  P.  R.  Co.  Ill  N. 
Y.  550,  was  a  case  where  the  plaintiff's  intes- 
tate was  a  brakeman  employed  in  coupling  cars 
in  the  yards  of  the  defendant  at  Butfalo.  N.T., 
and  while  so  engaged  his  foot  was  caught  in 
an  unblocked  frog,  and  he  was  run  over  and 
killed;  and  the  court  of  appeals  held  thaX^  '*^ 
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accepting  and  COD tiouiog  in  the  employ ment,  478  [27:  1008];  Sehofleld  v.  Chicago,  M,  d  8i, 

the  deceased  assumed  tbe  hazard  of  ali  Known  P.  R,  Co.  114  U.  S.  6 15  [29:  2241 :  Ouniher  ▼. 

and  obvious  dangers,  and  that  he  was  charge-  Liverpool  d  L,  d  G,  Ins.   Co.  184  U.  8.  110 

able  with  notice  of  the  difficulty  in  removiDg  [33:  8571;  Buntv,  Sierra  Butte  Gold  Min  Co. 

the  foot  when  caught  in  the  frog,  and  of  the  138  U.  8.  48S  [34: 1031]. 

danger  to  be   apprehended    therefrom,    and  77ie judgment  of  the  court  beloto  is  reversed; 

therefore  that  a  cause  of  action  was  not  made  and  the  cause  is  remanded  with  directions  to 

out,  and  a  refusal  to  nonsuit  was  error."  award  a  new  trial. 

In  the  case  of  Washington  d  G.  R.  Co.  v. 

McDade,  135  U.  8.  554  T34:  285],  this  court  

■aid,  through  Mr.  Justice  Lamar:  **  If  the  em- 

ploy6  knew  of  the  defect  in  the  machinery         _._.«_  ^    ^. 

from  which  the  injury  happened,  and  yet  re-  *EL  PASO  WATER  COMPANY.  [157 
mained  in  the  service  and  continued  to  use  the  ^PPt*, 
machinery  without  giving  notice  thereof  to  the  v- 
employer,  he  must  be  deemed  to  have  assumed  THE  CITY  OF  EL  PASO, 
the  risk  of  all  danger  reasonably  to  be  appre- 
hended from  such  use,  and  is  entitled  to  no  re-  (See  8.  C  Reporter's  ed.  157-160.) 
covery." 

In  Tuttie  V.  Detroit,  G.  H.  d  M.  R.  Co.  122  Jurisdiction  as  to  amount, 
U.  8.  189  [30:  1114],  this  court  approved  the 

tetion  of  the  court  below  in  holding  that  the  This  court  has  no  jurisdiction  of  a  suit  brouRht  by 

plaintiff  was  precluded  from  a  recovery  by  *  water  company  to  which  a  city  has  granted 

nef?ligence  of  his  own,  and  added  that  the  the  exclusive  i^ht  to  supply  the  city  with  water. 

Judge  was  right  in  directing  a  verdict  for  the  fP!" f  ^^***"  ^^^^  ^^ ^^^''^ll^'' ,t^l ^u"^^^ 

£^#r.«^»rr^..  »i«^  Vxw^^A^^  Jl.Mi.,/1  ♦i«of  .  wx^^  iishinsrany  water  works  within  its  limitsi.  during 

defendant  on  the  broader  ground  that  a  per-  ^^  ume/wbere  it  does  not  appear  from  the  tel 

•on  who  enters  into  the  service  of  another  in  ^^  ^^^  ^^^^  ^  o^^^  ^600^,  ,„  controversy, 

t  particular  employment  assumes  the  nsk  in*  [Xo.  238  ] 

ddent  to  such  employment       „  ^,   ,  ,  BuhmitUd  Feb.  1,  1894.    Decided   March   6, 

In  Kohn  v.  McAulta,  147  U.  S.  241  [37: 152],  '    2894. 
the  case  was  that  of  a  brakeman  who  wad  in- 
jured while  coupling  cars,  and  who  alleged  i  ppEAL  from  a  decree  of  the  Circuit  Court 
negligence  in  the  defendant  company  in  per-  ^    of  the  United  States  for  the  Western  Dis- 
mitting  cars  of  another  road  to  be  brought  on  trfct  gf  Texas,  sustaining  a  demurrer,  and  dis- 
defendant's  road,  which  cars  had  bumpers  of  missing  a  suit   in  equity,  brought  by  the  El 
unusual  length;  and  it  was  said  by  this  court:  p^go  Water  Company,  agninst  the  City  of  El 
"It  is    not   pretended  that    these  cars  wore  pgvo,   to  enjoin  said  cily  from  establishing, 
1501  out  of  ♦re|)air,  or  in  a  defective  condi-  maintaining    or  operating  any  water  works 
tion,  but  simply  that  they  were  constructed  ^in^in  the  limits  of  said  city,  until  the  expira- 
differently  from  the  Wabash  cars  in  that  they  tion  of  the  period  of  fifteen  years,  etc.    On 
had  double  dead  woods  or  bumpers  of  unusual  motion  to  dismiss  or  affirm.    Dismissed. 
length  to  protect  the  draw  bars.     But  all  this 

was  obvious  to  even  a  passing  dance,  and  the  Statement  by  Mr.  Justice  Brewer: 
risk  which  there  was  in  coupling  such  cars  This  is  an  appeal  from  a  decree  of  the  Cir- 
was  apparent.  It  required  no  special  skill  or  cuit  Court  of  the  United  States  for  the  West- 
knowledge  to  detect  it.  The  employe  was  no  ern  District  of  Texas,  sustaining  a  demurrer  to 
hoy,  placed  by  the  employer  m  a  position  of  the  plaintiflf's  original  and  amended  bills,  and 
undisclosed  danger,  but  a  mature  man,  doing  dismissing  the  same.  The  facts  as  alleged  in 
the  ordinary  work  which  he  had  engaged  to  the  bills  are  substantially  the«e:  By  an  ordi- 
do,  and  when  risks  in  this  respect  were  obvious  nance  passed  May  7,  1881,  the  city  council  of 
to  any  one,  under  those  circumstances  he  as-  the  city  of  El  Paso.  Texas,  assumed  to  grant 
•amea  the  ri^k  of  such  an  accident  as  this,  "ithe  sole  and  exclusive  right,  warrant,  and 
and  nojiegligence  can  be  imputed  to  the  em-  authority,  for  the  period  of  fifteen  years,  td 
P^2fc.®'***„  ,                  „       -           ,  manufacture,  sell,  and  furnish  water  to  the  in- 

That  Seley  was  guilty  of  contributory  neg-  habitants  of  the  city  of  El  Paso,  to  both  public 

Mgence,  and  therefore  not  entitled  to  recover,  and  private  buildings,  and  for  irrigation  with- 

we  think  is  also  obvious.  in  the  corporate  limiis  of  said  city,"  with  "the 

Knowing,  as  he  did,  the  character  of  the  gole  and  exclusive  right,  warrant  and  author- 
frog,  and  the  liability  of  being  caught  in  it.  and  Uy  for  said  period  to  lay  pipes,  mains,  and  con- 
after  having  been  specially  warned  by  the  as-  ductors  underneath  the  streets,  alleys,  lanea 
Bistant  brakeman,  he  yet  persisted  in  exposing  i^^d  squares  in  said  city,  for  the  purpose  of 
himself  to  an  obvious  danger.  His  object  to  conducting  water,"  and  by  a  subsequent  ordi- 
oouple  the  cars  might  have  been  successfully  '■ 
accomplished  without  placing  his  foot  in  the  NoTK.~^t  to  jurisdiction  in  the  United  Stales  Su^ 
irqg.  preme  Court,  where  Federal  qpustion  arises^  or  v}her9 

Recklessness  could  hardly  go  further.    The  «*"«  drawn  in  que^'tion  statutes,  treaty  or  Constitutian^ 

eridence     would    warrant     no    other     con-  f«  '^^J?,/^  ^■^IS/-  """ilf'li'  ^^^^^^^"^^  ▼• 

elusion   than   that  be   took  the  risk  of   the  ^;^^=i^S.^Z"' *^ Jll^S,^ 

work  in  which  he  was  emnlovwl   and  that  hia  -^*  tojurisdicti4m  of  United  States  Suprems  Oomt 

«^iJr  ^7   *u             empioyeo,  ana  inai  nis  ^  hectare  staU  law  void  as  in  conAict  with  staU  ecm- 

negligence  in  the  course  of  that  work  was  the  gta^n^;  toreiHse  decrees  of  state  couru  as  to  eat^ 

direct  cause  of  hte  death.     The  court  should  atructiono/t/atetau',  see  note  to  Hart  v.  Umpblre, 

Jiave  directed  a  verdict  for   the  defendant.  7;  ff^g^  and  to  Ck}mmeroial  Bank  of  Cincinoati  y. 

J&FnoWa  r.  JMtsnwrw  d  0.  R,  Co.  109  U.  8.  Buckingham,  UI:16B. 

*W  162  U.  9. 
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DBDoe  reDted  hydrants  at  a  certain  annual  rent. 
By  certain  assignments  and  transfers  these 
rlfbts  became  vested  in  the  plaintiff,  and  in 
reliance  thereon  it  expended  a  large  sum  of 
money,  to  wit,  the  sum  of  $150,000,  in  estab- 
lishing its  plant.  The  substance  of  these  ordi- 
nances, the  acts  of  the  plaintiff,  and  subse- 
quent dealings  between  it  and  the  city  are 
stated  at  length  in  the  biUs,  but  the  sum  of  the 
whole  matter  lies  in  the  fact  of  tbe  alleged  ex- 
clusive right  to  supply  water  to  the  city  for  the 
158]  term  of  'fifteen  years,  and  to  occupy 
the  streets  for  the  purpose  of  laying  mains,  etc. 

The  wrong  complained  of  is  the  passage  of 
two  ordinances  in  1889  and  1800,  approved  by 
a  vote  of  tbe  people,  authorizing  the  issue  of 
$25,000  and  $75,000,  respectively,  of  the  bonds 
of  the  city  for  the  avowed  and  declared  pur- 
pose on  the  part  of  the  council  of  sinking  arte- 
sian wells  and  constructing  a  system  of  water 
works  to  be  owned  and  operated  by  said  coun- 
cil for  supplying  water  to  said  city  and  inhab- 
itants, for  all  public  and  private  purposes;  and 
the  relief  prayed  was  that  the  city  be  enjoined 
from  estabUsbing,  maintaining,  or  operating 
any  water  works  within  the  limits  of  said  city 
until  the  expiration  of  said  period  of  fifteen 
vears,  and  from  selling  or  negotiating  any 
bonds,  or  other  securities,  for  that  purpose. 

It  is  also  alleged  that  if  the  bonds  are  issued 
tbe  plaintiff  will  be  compelled  to  pay  taxes  on 
its  property  for  the  interest  on  said  bonds  and 
to  provide  a  sinking  fund  for  the  principal 
thereof,  but  the  amount  of  the  tax  which  will 
be  thereby  cast  upon  the  plaintiff's  property  is 
not  disclosed. 

Mean,  Walter  D.  Davldice  and  Leigh 
Clark  for  appellee,  in  favor  of  motion. 

Meurs.  William  M,  Thompson  and 
Maurice  McKeas^  for  appellant,  in  opposi- 
tion. 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court: 

Probably  the  circuit  court  sustained  the  de- 
murrer on  the  ground  that  under  the  constitu- 
tion of  the  state  of  Texas.adopted  in  1876, tbe  at- 
tempt to  grant  exclusive  rights  in  these  matters 
was  beyond  the  power  of  the  city,  and  that, 
among  other  matters,  is  discussed  at  length  by 
counsel  in  their  respective  briefs.  That  con- 
stitution (art  1,  ^  26)  provides  that  "perpetui- 
ties and  monopolies  are  contrary  to  the  genius 
of  a  free  government,  and  shall  never  be  allow- 
ed." In  the  case  of  Brenham  v.  Brenham  Water 
Co,  67  Tex.  542,  the  supreme  court  of  tbe  state, 
159]  construing  this  provision,  held  *that 
a  contract  similar  to  that  made  with  the  plain- 
tiff was  inhibited  by  the  constitution,  and  that 
neither  tbe  city  council  nor  the  state  legisla- 
ture had  power  to  make  or  authorize  such  a 
contract. 

We  do  not  deem  it  necessary  to  consider  the 
Important  constitutional  question  thus  pre- 
■ented,  for  it  does  not  appear  from  the  record 
that  there  is  over  $5000  in  controversy,  as  is 
necessary  to  give  this  court  Jurisdiction.  Tbe 
hill  is  filed  by  the  plaintifi!  to  protect  its  individ- 
ual interests,  and  to  prevent  damage  to  itself. 
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It  must,  therefore,  affirmatively  appear  that 
the  acts  charged  against  the  city,  and  sought 
to  be  enjoined,  would  result  in  its  dam- 
age to  an  amount  in  excess  of  $5000.  So  far 
as  respects  the  matter  of  taxes  which,  by  the 
issue  of  bonds,  would  be  cast  upon  the  prop- 
erty of  the  plaintiff,  it  Is  enough  to  suy  that 
the  amount  thereof  is  not  stated,  nor  any  facts 
given  from  which  it  can  be  fairly  inferred. 

With  regard  to  the  claim  of  exclusive  rifi:hts, 
there  it  no  allegation  in  the  bills  of  the  time  at 
which  the  city  will, unless  restrained, commence 
the  operation  of  its  contemplated  system  of 
water  works,  and  thus  interfere  with  tbe  actual 
performance  of  its  contract  with  the  plaintiff  so 
far  as  respects  the  supply  of  water.  Every 
averment  would  be  satisfied  by  proof  that  the 
city  intended  to  begin  tbe  use  of  its  proposed 
water  works  on  the  day  l)efore  the  expiration 
of  the  fifteen  years.  And  the  only  distinct  dis- 
closure of  damage  in  tbe  bills,  or  by  the  afll- 
davits  filed  in  this  court,  is  that  resulting  from 
an  actual  supply  of  water  by  the  ciiy  and  a 
failure  to  pay  the  plaintiff  for  the  use  of  its 
hydrants.  So  far  as  tbe  mere  construction  of 
water  works  is  concerned,  that  of  itself  is  no 
violation  of  the  terms  of  this  contract.  The 
time  for  which  the  exclusive  right,  as  claimed, 
was  given,  was  fifteen  years,  and  the  city  would 
l)e  cuilty  of  no  breach  of  any  obligations  if, 
during  tbe  life  of  the  contract,  it  proceeded  to 
sink  artesian  wells,  to  establish  water  works, 
and  put  itself  in  condition  to,  in  the  future 
and  after  the  termination  of  the  fifteen  years, 
supply  water  for  all  public  and  private  pur- 
poses. Suppose  that  the  very  next  day  after  tlie 
acceptance  by  the  grantee  of  these  franchises 
tbe  city  bad  commenced  the  work  of  sinking 
*artesian  wells  and  establishing  a  sys-  |^lGtl 
tom  of  water  works,  and  had  continued  ita  la- 
bors in  that  direction  during  the  entire  life  of 
the  contract;  that  would  have  bren  no  breach 
of  its  obligations  to  the  plaintiff.  It  might 
have  affected  pecuniarily  the  value  of  the  plain- 
tiff's plant  in  that  it  carried  a  strong  intima- 
tion that  the  moment  the  fifteen  years  expired 
the  cMj  would  itself  engage  in  the  work  of 
supply mg  water,  and  thus  take  from  the  plain- 
tiff its  business.  So,  preparations  made  by 
the  city,  at  the  time  stated  in  the  bills,  to  wit, 
1889  and  1890,  for  the  establishment  of  water 
works,  may,  and  doubtless  did,  have  some  ef- 
fect upon  the  value  of  the  plaintiff's  property, 
but  the  extent  of  the  diminution  of  value  thus 
caused  is  not  alleged,  and  cannot  be  inferred. 
The  bills  do  not  allege  that  the  city  in  terms 
denies  the  v:  '-Jity  oi  its  agreements  to  pay 
rent  for  hydrants  or  otherwise,  and  the  acts 
which  they  charge  that  the  city  is  about  to  do 
are  acts  which  the  city  may  do  consistently  with 
the  continuance  of  the  contract,  and  as  a  mere 
matter  of  preparation  for  the  discharge  of  a 
public  duty  after  tbe  termination  of  that  con- 
tract. Under  these  circumstances,  we  are  of 
the  opinion  that  it  is  not  affirmatively  disclosed 
by  the  record  that  tbe  amount  in  controversy 
is  a  sum  in  excess  of  $5000,  and,  therefore,  for 
want  of  jurisdiction  in  this  court,  the  appeal 
must  be  dismissed. 
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Iniptetion  of  mining  elaim. 

Bectlon  ITeottbo  Code  of  Cltll  Procedure  of  Hon- 
taua.  aulhortzlTiKK  court  or  Jud^  <o  order  bd 
iDSpectlaD.  eiamtnallon  Or  eurrey  of  a  lode  ot 


IN  ERROR  [o  Ibe  Supreme  Court  nribestnte 
of  MnntHDH,  lo  review  s  Judgment  or  that 
court.  aifirmiDg  an  order  of  tbe  dislrict  court 
or  tbe  rouQiy  of  Lewla  and  Clarke,  ia  tbe  thea 
lerrilor^  o(  Hontana,  for  an  iDspecLion  of  cer- 
tain minea  in  the  povession  of  Ibe  Monlsna 
CompuD]',  Limited,  ud  appointing  Ibe  inspect- 
ors, e(c.    Affirmed. 

Stntement  bv  Mr.  JittHet  Brewer) 
10 1  1  'Tlie  facta  in  tbio  case  are  hb  follnns: 
Od  November  6,  ]6t;fl,  tbe  defendant  in  error 
filed  in  rbe  district  ciiurt  of  tbe  county  of  Lewis 
and  Claiiie.  in  ttie  tbeo  territory  of  Moniana. 
its  prlilion  prnyiag  an  order  for  ibc  inapcctiou 
of  ciTlaiQ  mines  alleged  lo  be  tbe  properly 
nod  in  poMrssioQ  of  Tbe  MoDtana  Company 
(Litnited).  Notice  nae  glveo,  Ibe  defendant 
appeared  and  answered,  a  bearing  waa  bad, 
■od  OD  Ibe  Ttb  of  I>ecember,  1689,  an  order 
for  an  inapeclion  waa  made  by  tbe  Judge  of 
said  court.  Tljis  order  recited  ibe  giving  of 
lUo  notice,  (be  bcuring  of  ibe  application,  tbe 
(ircduclion  of  evidence,  and  Ibe  argumenta  of 
counsel;  finds  tbat  an  inspection  is  ueceasary 
for  tbe  BBcerinlatneDt,  enforcement,  and  pro 
lection  of  Ibe  ligbls  and  Interests  of  tbe  peti- 
tioner In  tbe  mming  claim  owned  t^  it;  ap- 
lioints  tbe  Inspectors,  and  directs  that  they 
make  an  inspection,  eiamination  and  survey. 
It  limits  tbe  survey  to  tlie  vertical  planes  of 
Ibe  end  lines  of  the  petitionera'  claim,  forbids  , 
Ibe  removal  of  any  ore  or  minerals,  or  enlreoce 
Ui  tbe  mine  unless  accompanied  bv  tbree  rep- 
tesentarlves  of  tbe  defendant,  an<f  in  general 
makes  suitable  provisions  lo  prevent  any  un- 
iieresaary  interference  with  tbe  defendant's 
niirkiog  n[  the  mine.  By  aubsequent  pro- 
(■eedlon  in  tbe  vray  of  contempt,  Ravciin- 
SOD  T.  Bnvllss,  the  general  manager  of  Ibe 
Montana  (JompaDj  (Limiied),  became  a  patiy 
to  this  liliKaiion,  and  upon  an  adverse  ler- 
mlnation  thereof  In  Ibe  dislrict  court  a  re- 
view wsH  snuitbt  in  tbe  supreme  court  of  the 
state,  Ibe  icrriiory  bavingbeen  admitted  iolo 
the  Union  InLetmediaie  tbe  filing  of  tbe  appli- 


Vtyiw.~A*  to  ahat  !■  due  "jimetm  of  lav),"  aei 
note  to  Pearson  v.  Teodall.  U:  IBS. 

A*  to  conttOuUnnalUv  of  ec  jtott  faeto  Ian*,  an 
OOto  to  Chlder  v.Buli,  l.-SU.  and  to  Stur^es  T.Crown 

^ (a ovnarshlp of  mffuw  UniltdStaia  tlatvtim 
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catioD  and  tbe  flnai  disposition  of  tbe  ca<e  in 

tbe  district  court.  By  that  court  tbe  prijcectl- 
Inga  ivrre  susliiined,  and  on  February  4,  190O, 
it  entered  a  judgmenlof  affirmance.  To  re- 
view ibis  judgmiint  ilie  defendants  sued  out  a 
writ  of  error  from  tbis  court.  The  statute 
under  wbicb  th«  proreedings  were  bad  is  seo- 
tiou  87C  of  the  Code  of  Civil  ProcedurefComp. 
Eitat,  p.  103)  and  ia  In  these  words: 

•"Whenever  soy  person  »bal1  bave  [102 
any  riebtloor  inltresl  in  any  lead,  lode,  or  min- 
ing claim  which  is  in  tbe  pc<s.<e9aion  oF  another 
person,  and  it  sliuil  be  necessary  for  the  ascer- 
tainment, enfotcement,  or  proieclioo  of  sucb 
right  or  inlereat  Ibat  an  Inhpecllon,  eiamina- 
tion, or  survey  of  sucb  mine,  lode,  or  minioit 
claim  should  be  bad  or  made;  or  wlieoeTer 
any  inspection,  examination,  or  survey  of  any 
Buch  lode  or  mining  claim  shsll  be  necessaiy 
to  priitect,  asccTiain,  or  enforce  the  right  or 
interest  of  any  person  In  anolbcr  mine,  lead, 
lode,  or  mining  claim  and  tbe  person  in  pos- 
session of  the  same  ^ball  refuse  tot  a  period  of 
three  days,  nrt(;r  demand  tberefor  in  wrlilug, 
to  allow  BucL  inspection,  examination,  or  sur- 
vey to  be  bad  or  n.ade  tbe  parly  so  desiring 
tbe  same  may  present  to  tbe  dislrict  court  or  k 

(udee  thereof  of  the  counly  wherein  Ibe  mine, 
pad,  lode,  or  mining  claim  is  situated  a  peti- 
tion under  ontb  selling  out  bis  iDtcre:«t  in  tbe 
premise.u,  describing  Ibe  same:  thai  tbe  prem- 
ises are  in  the  possession  of  a  party,  naming 
him.  tbe  reason  wby  such  examination,  In- 
sperllon,  or  survey  is  necessary,  tbe  demand 
made  on  the  ptison  in  possession  so  to  permit 
sucli  eiaminaiion,  inepcction,  or  survey,  and 
bis  refusal  so  to  do.  The  court  or  Judge  f-ball 
tbereupon  appoint  a  time  and  place  for  bear- 
fog  sucb  rteiition  and  aliall  order  ooiice 
thereof  to  be  served  upon  the  adverse  parly, 
whicb  notice  shall  be  served  at  least  one  day 
before  the  day  of  bearinir.  On  Ibe  henriog, 
eiiber  party  may  read  alSdavita,  and  if  the 
court  or  judge  ia  satisfied  thai  the  facta  staled 
In  tbe  petiiioQ  are  true  be  shall  make  eu  order 
for  an  Inspection,  examination,  or  survey  o(  Ibe 
lode  or  mining  claim  in  question  in  sucb  man- 
QCT,  at  sucb  time,  and  by  sucb  persons  as  am 
mentioned  In  the  otder.  Sucb  persons  aball 
thereupon  bave  free  acreas  lo  such  mine,  lead, 
lode,  orminingclalm  for  the  purpose  of  maklne 
such  Inspection,  examiufllinn.  or  survey,  and 
any  interference  with  aucb  persons  while  acting 
under  sucb  order  iball  be  con  tempi  of  court.  If 
tbe  order  of  Ibe  court  U  made  while  an  action  Is 
pending  between  the  parties  to  the  order,  Ibe 
costs  of  obtaining  tbe  order  shall  abide  tbe  re- 
sult of  the  action',  but  all  costs  of  makingsuch 
examinntioo  or  survey  aball  be  paid  by  tbe  pe- 
lt lion  er," 

Mtitrt.  W.  E.  Cnllen,  A.  H.  Oarbmd 

and  H.  J.  Msty  for  plaintiff  in  error. 

Met*rt.  E.  W.  Toole  and  Joha  B.  Clajr* 
ber^  for  defendant  in  error. 

*Mr.  Juttiee  Br«w«r  delivered  Ibe  [165 
opinion  of  Ibe  court: 

Tbe  decision  of  the  supreme  court  of  tbe 
state  eiidaall  inquiry  a^  to  a  conflict  between  tbe 
statute  or  Ibe  proceedings  bad  thereunder  and 
tbe  ilBle  constitution.  The  only  queation  we 
may  consider  ia  whether  Ibere  la  any  tIoI*- 
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Hon  of  the  proTisiont  of  the  Federal  CoosU- 
tution. 

Id  the  petition  filed  for  the  writ  of  error  the 
plaiotiifs  io  error  alleged  as  the  basis  thereof 
&at  "the  validity  of  said  statute  is  drawn  in 
question  on  the  ground  of  its  being  repuj^oant 
to  that  provision  of  the  14ih  Amend ment  to 
the  Constitution  of  the  United  States,  which 
prohibits  any  state  from  depriving  any  person 
of  life,  liberty,  or  property,  without  due 
process  of  Uiw. 

In  the  brief  it  is  said  that  the  chief  Justice 
of  the  supreme  court  of  the  state,  in  his  opin- 
ion, summarized  exactly  whattbey  insist  upon, 
as  follows: 

"It  is  contended  that  this  statute  is  uncon- 
etitutional,  and  authorizes  the  inspection,  ex- 
amination and  survey  of  the  mining  property 
of  the  Montana  Company  (Limited)  upon  the 
petition  of  the  St.  Louis  Mining  &  Milling 
Company  of  Montana,  and  before  the  com- 
mencement of  any  action  by  the  parties.  The 
obnoxious  features  are  pointed  out  in  the  brief, 
and  may  be  summarized  under  the  following 
beads:  This  law  may  be  made  an  instrument 
of  oppression  and  injustice;  the  quality  of  the 
interest  of  the  petitioner  is  not  defined;  no 
bond  is  required  to  be  given  to  secure  the  pay- 
ment of  the  damages  which  may  result  to  the 
owner  of  the  property  which  is  invaded;  no 
appeal  is  allowed  from  the  order  of  tbe  court 
or  judge  in  gran  tine:  tbe  prayer  of  tbe  petition- 
er; the  power  of  the  court  or  judge  is  vast, 
and  can  practically  conflticate  any  mine  in  tbe 
atate;  the  innocent  owners  of  mining  property 
are  injured  without  *due  process  of  law.'" 

Inspection  orders  like  this  have  been  fre- 
160]quently  made,  sometimes  *under  tbeau- 
tl)ority  of  special  statutes  and  sometimes  by  vir- 
tue only  of  the  general  powers  of  a  court  of 
equity.  See  the  following  cases,  most  of  which 
are  collected  in  the  opinion  of  the  supreme  court 
of  tbe  state:  Lonsdale  v.  Ouncen,  3  Bligh, 
168:  Walker  ▼.  Fletcher,  8  Bligh,  172;  Elakee- 
tey_y,  Whieldon,  1  Hare,  176;  I^wU  v.  Marsh, 
8  Hare.  97;  Bennett  v.  Whitehtnise,  28  Beav.  119, 
Mtnnett  v.  Grimthe,  30  L.  J.  Q.  B,  98;  Whaley 
T.  Brattcker,  10  L.  T.  N.  S.  155;  Thornburg'h 
▼.  Savage  Min.  Oo.  1  Pac.  L.  Mag.  267,  7  3Ior- 
Tison,  Min.  Rep.  667;  Stodihridge  Iron  Co,  v. 
Cone  Iron  Works,  102  Mass.  80;  Thomas  Iron 
Co.  ▼.  AUentown  Min,  Co.  28  N.  J.  Eq.  77. 

It  was  said  in  Lewis  v.  Marsh,  supra,  by  the 
Tice  Chancellor:  *'I  think  the  case  is  one  in 
which  there  is  a  necessity  that  the  party  should 
be  allowed  what  he  asks,  in  order  to  prove  bis 
case.  That  is  the  meaning  of  necessity.  A 
party  cannot  get  his  rights  without  proving 
what  his  rights  are;  and  it  is  inherent  in  the 
<:ase  that  the  plaintiffs  should  have  an  oppor- 
tunity of  ascertaining  that  the  defendants  do 
not  work  more  coal  than  they  are  entitled 
to  do." 

And  in  Bennett  t.  Orifflths,  where  leave 
was  asked  not  merely  for  an  inspection,  but 
for  making  a  driftway  through  a  wall  for  the 
purpose  of  determining  what  workings  had 
been  done  behind  it,  the  court,  by  Cockbum, 
Ch.  J.,  said:  "We  are  of  opinion  that  the 
judge  had  jurisdiction  to  make  the  order  in 
question.  The  power  to  order  an  iospection 
of  real  or  personal  property  has  long  existed 
in  the  courta  of  equity,  and  we  find  tl^t  as  an- 
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ciliary  to  that  power  \he  courts  of  equity  have 
ordered  the  removal,  where  necessary,  of  ob- 
structions to  the  inspection." 

In  Thornburg  ▼.  Savage  Min,  Oo,  a  case 
heard  and  determined  in  the  Circuit  Court  of 
tbe  United  States  for  the  District  of  Nevada  by 
the  district  judge,  Alexander  W.  Baldwin,  we 
find  the  matter  thus  discussed: 

"Ought  a  court  of  equity,  in  a  mining  case, 
when  it  has  been  convinced  of  the  importance 
thereof  for  the  purposes  of  the  trial,  to  compel 
an  inspection  and  survey  of  the  works  of  the 
'parties, and  admittance  thereto  by  means[  1 67 
of  the  appliances  in  use  at  the  mme  ?  All  the 
analogies  of  equity  jurisprudence  favor  the 
affirmative  of  this  proposition.  The  very 
great  powers  with  which  a  court  of  chancery 
is  clothed  were  given  it  to  enable  it  to  carry 
out  tbe  administration  of  nicer  and  more  per- 
fect justice  than  is  attainable  in  a  court  of 
law. 

"That  a  court  of  equity,  having  jurisdic- 
tion of  the  subject  matter  of  the  action,  baa 
the  power  to  enforce  an  order  of  this  kind 
will  not  be  denied.  And  the  propriety  of  ex- 
ercising that  power  would  seem  to  be  clear, 
indeed,  in  a  case  where,  without  it,  tbe  trial 
woiild  be  a  silly  farce.  Take,  as  an  illustra- 
tion, the  case  at  bar.  It  is  notorious  that 
tbe  facts  by  which  this  controversy  must 
be  determined  cannot  be  discovered  except 
by  an  inspection  of  works  in  the  possession 
of  the  defendant,  accessible  only  by  means  of 
a  deep  shaft  and  machinery  operated  by 
it.  It  would  be  a  denial  of  justice,  and  ut- 
terly subversive  of  the  objects  for  which  courts 
were  created  for  them  to  refuse  to  exert  their 
power  for  the  elucidation  of  the  very  truth — 
the  issue  between  the  parties.  Can  a  court 
justly  decide  a  cause  without  knowing  the 
facts  ?    And  can  it  refuse  to  learn  the  facts  V* 

See  also  Kynaston  v.  East  India  Co.,  8 
Swanst.  249,  in  which  an  inspection  of  build- 
ings was  ordered  to  enable  the  inspectors  to 
testify  as  to  the  value;  State  v.  Seymour,  35 
N.  J.  L.  47,  58,  and  Window  v.  Qifford,  6 
Cush.  827. 

In  the  latter  case  it  appeared  that  certain 
commissioners,  under  authority  of  a  statut^ 
entered  upon  the  lands  of  the  plaiuti£F  and 
made  certain  surveys  with  a  view  of  ascer- 
taining the  boundaries  of  a  tract  of  land  de- 
voted to  public  purposes,  no  compensation 
being  provided  for  such  apparent  trespass. 
Plaintiff  brought  suit  to  recover  damages  there- 
for. It  was  held  that  the  act  authorizing  such 
entry  without  compensation  was  not  uncon- 
stitutional. Other  instances  of  like  temporary 
occupancy  were  referred  to  by  the  court  in  ita 
opinion,  such  as  the  act  of  the  sheriff  with 
criminal  process  against  an  individual  going  to 
arrest  him  on  the  land  of  a  third  party;  entering 
upon  the  lands  of  an  individual  for  the  purpose 
of  surveying  *for  a  highway,  when,  as  [  1 68 
a  result  of  such  survey,  the  purpose  of  estab- 
lishing the  highway  is  abandoned.  It  waa 
conceded  that  such  entry  and  occupancy  cre- 
ated a  slight  trespass  upon  the  absolute  ri^ bt 
of  tbe  owner  to  an  undisturbed  and  exclusive 
use  of  his  real  estate,  but  it  was  held  that  if 
tbe  occupancy  was  reasonably  necessary  for 
some  public  purpose,  was  temporary,  and  with 
DO  unnecessary  damage,  it  carried  no  right  to 
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oompeDsatioD.  Other  instaDces  ^!11  readily 
taggest  themselves  in  which  there  lAsome  tem- 
porary iDterfereDce  with  a  man's  absolute  con- 
trol of  his  own  property,  as  when  a  party  is 
oompeiled  to  produce  his  books  and  papers  for 
examlnaiion  by  the  adverse  party,  or  when, 
through  a  receiver,  possession  of  property  is 
taken  pending  a  dispute  as  to  tlie  title  or  liens 
upon  it.  All  these  cases  involve  some  invasion 
of  the  rights  of  the  owner  to  the  possession 
and  use  of  his  propertv,  yet  the  necessities  of 
justice  seem  to  compel  it. 

It  is  true  that  most  of  the  reported  cases  of 
order  for  inspection  are  of  recent  date,  but  the 
question  whether  a  certain  proceeding  is  due 
process  of  law  is  not  determined  by  the  matter 
of  age.  In  Hurtado  v.  California ,  1 10  U .  8.  616 
[28:  282],  the  question  was  presented  whether 
the  prosecution  of  criminal  offenses  by  infor- 
mation rather  than  hy  indictment,  if  author- 
ized by  the  constitution  and  laws  of  a  state,  was 
io  conflict  with  the  clause  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United  States 
requiring  due  process  of  law,  and  it  was  held 
that  it  was  not,  and  that  such  mode  of  pro- 
ceeding, though  of  recent  origin,  was  never- 
theless due  process  of  law.  The  court,  by 
Mr,  Justice  Matthews,  after  referring  to  the 
fact  that  there  are  certain  fundamental  rights 
which  cannot  be  disregarded,  said:  "It  fol- 
lows that  any  legal  proceeding  enforced  by 
public  authority,  whether  sanctioned  bv  age 
and  custom,  or  newly  devised  in  the  discre- 
tion of  the  legislative  power,  in  furtherance 
of  the  general  public  good,  which  regards 
and  preserves  these  piinciples  of  liberty  and 
Justice,  must  be  held  to  be  due  process  of 
law." 

On  the  other  hand,  while  not  decisive  of  the 
question, the  frequency  with  which  these  orders 
of  inspection  have  of  late  years  been  made, 
and  the  fact  that  the  right  to  make  them 
160]  has*never  been  denied  by  the  courts,  is 
suggestive  that  there  is  no  inherent  vice  in 
them.  Ar.d  if  the  courts  of  equity,  by  virtue 
of  their  general  powers,  may  ngbtfully  order 
such  an  inspection  in  a  case  pending  before 
them,  surely  it  is  within  the  power  of  a  state 
hy  statute  to  provide  the  manner  and  condi- 
tions of  such  an  inspection  in  advance  of  the 
suit.  To  "establish  Justice"  is  one  of  the 
objects  of  all  social  organizations,  as  well  as 
one  of  the  declared  purposes  of  the  Federal 
Constitution,  and  if,  to  determine  the  exact 
measure  of  the  rights  of  parties,  it  is  necessary 
that  a  temporary  invasion  of  the  possession  of 
either  for  purposes  of  inspection  be  had,  surely 
the  lesser  evil  of  a  temporary  invasion  of  one  s 
possession  should  yield  to  the  higher  good  of 
establishing  justice;  and  any  measures  or  pro- 
ceedings which,  having  the  sanction  of  law, 
Srovide  for  such  temporary  invasion  with  the 
«st  injury  and  inconvenience,  should  not  be 
obnoxious  to  the  charge  of  not  being  due  pro- 
cess of  law. 

Passing  from  these  general  suggestions  to 
some  of  a  more  special  character,  it  must  be 
remembered  that  inspection  does  not  deprive 
the  owner  of  the  title  to  any  portion  of  his 
property,  nor  does  it  deprive  film  permanently 
of  the  use.  The  property,  therefore,  is  not 
taken  in  the  sense  that  he  no  longer  remains 
the  owner,  nor  in  the  sense  that  the  perma- 
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nent  use  of  the  property  has  been  appropriated. 
In  Pumpelly  v.  Green  Bay  d  M,  Canal  Go,  85> 
U.  8.  18  Wall.  166  [20:  557],  it  was  held  that 
if  a  party  is  deprived  of  the  entire  use  of  his 
property  it  is  a  taking  within  the  scope  of  the 
5th  Amendment,  although  the  mere  title  is  not 
disturbed.  But  by  an  inspection  neither  the 
title  nor  the  general  use  is  taken,  and  all  that 
can  be  said  is  that  there  is  a  temporary  and 
limited  interruption  of  the  exclusive  use. 
And  it  is  in  that  light  that  the  question  of  tti^ 
validity  of  this  statute  is  be  determined. 

Counsel  for  plaintiffs  in  error  contend  that 
there  is  possibility  of  grievous  wrong  beinir 
done  in  carrying  into  effect  the  provisions  6t 
this  statute,  and  say  that  the  question  of  val- 
idity is  to  be  determined  not  by  the  amount  of 
wrong  done  in  the  present  case,  but  by  what 
may  l^  done  in  other  cases  .quoting  the  language 
of  Eari,  J„  in  Stuart  v.  Painnr,  74  N.  Y.  188, 
188.  80  Am.  Rep.  289:  '^The  constltu-  [1 70 
tional  validity  of  law  is  to  be  tested,  not  by 
what  has  been  done  under  it,  but  by  what  may^ 
by  its  authority,  be  done."  This  test  is  accu- 
rate, provided,  of  course,  it  is  limited  to  what 
may  rightfully  be  done,  and  does  not  extend 
to  that  which  is  wrongfully,  though  under 
pretence  of  the  statute,  done.  Thus,  that  the 
power  of  a  court  of  equity  to  grant  injunctions 
IS  not  inhibited  by  the  constitutional  provision 
requiring  due  process  of  law,  is  clear,  although 
in  a  particular  case  a  court  may  disregard  the 
rules  of  equity  and  justice  in  granting  the  in- 
junction. 

It  is  objected  that  the  statute  does  not  define 
the  quality  of  "  right  to  or  interest  in  "  the 
mining  claim  which  entitles  to  an  inspection. 
But  does  the  amount  of  a  party's  interest  de- 
termine the  question  of  the  constitutionality  of 
a  statute  passed  to  enable  an  accurate  deter- 
mination thereof?  Suppose  it  be  true  that  m. 
petitioner  has  but  a  limited  interest  in  a  mine» 
has  not  that  petitioner  a  legal  right  to  the  pro- 
tection of  that  interest  equal  to  that  of  the 
other  owners?  Has  he  not  the  same  constitu- 
tional right  to  any  means  of  ascertaining  and 
enforcing  that  interest  that  belong  to  any 
other  party  interested  in  the  mine?  Indeed,  it 
may  be  said  to  be  generally  true  that  the 
weaker  a  party  and  the  smaller  his  interest  the 
greater  the  need  of  the  strong  hand  of  the  court 
to  ascertain  and  protect  his  ngbts.  It  is  true» 
the  quality  of  the  right  or  interest  is  not 
defined,  but  it  must,  in  order  to  come  within 
the  statute,  be  a  "right  to  or  interest  in"  the 
mining  claim.  The  language  is  general  and 
comprehensive,  because  the  intent  is  to  Include 
within  its  purview  every  actual  right,  every 
real  interest.  While  it  is  possible  that  in  any 
particular  case  a  court  may  err  in  determining 
the  existence  of  a  right  or  interest,  the  same 
possibility  attaches  to  all  litigation.  If  it  be 
the  duty  of  the  state  to  protect  the  rights  of  its- 
citizens,  it  certainly  cannot  be  a  violation  of 
that  duty  to  provide  a  uniform  rule  for  the 
admeasurement  of  all  rights  of  a  similiar 
character,  large  or  small. 

The  failure  to  require  a  bond,  or  in  terms 
to  allow  an  appeal,  is  not  fatal  to  the  oonstita- 
tionality  of  the  act.  It  is  familiar  knowledge- 
that  the  circuit  courts  of  the  ^United  FlTl 
States  are  not  compelled  in  granting  prelimine- 
ry  injunctions  to  take  from  the  plamlifl  a  boocl 
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of  IndennltftolbedefendaDt,  iDd.  fnqueatlj,  ndmlnistered  ;  tb&t  tbli  statute  providea  ill 

thejr  do  Dol  take  an;.     As  in  such  esses  tbe  ressonable  protection   to    tbe    party    against 

matter  of  *  bood  iswilbln  thediscrelianof  llie  wbom  tbe  Inspectioa  Is  ordered  ;  Ibat  tbe  tall- 

lodge,  10,  wbeiber  a  bood  sball  be  required  sa  ure  to  require  a  bood,  or  to  provide  sn  appeal, 

preliTotnarj  to    «□    Inspectinn,  is   a  matieT  or  lo  have  the  queslioa  of  title  settled  before* 

wltbin   tlM    dlscrellon    of     tbe     state.     The  ju^,  Is  not  tbeocaissioQ  of  mslters  esseolfal 

tight   to  an  Inspection  does   not  depend  up-  to  due  process  ol  law.    It  follows,  tberefore, 

OD  a  bond,  sod   Ibe  order  for  an    iospeclion  tbat   there  is   no  conSict  between  this  statute 

does  not  cease  tnbedue  proccssoflawbecaiiee  and  liie  14tb  Amendcaent  of  the   Con^tilutlon 

*  bond  is  not  required.     No  inspection  is  or-  of  tbe  United  States,  and  the  judgment  of  tbe 

dered  b;   Ibe  court  or  judee,  until   there  has  Eupteme  COUit  of  Honlana  is  affirmed. 
been  a   bearing  and   an   adjudication   of  tbe 

pclitionci's  ri^bt :  and  while  further  lestimon;  

ID  tbe  future  litigation  bktweeo  tbe  parties  may 

■how  that  such  adjudication   was  erroneous,  MART   P.   MILLER,  Devisee  of  Jawm    Q. 

■Dd  thai  there  is.  Id  fact,  do  right  oo  tbe  pan  Millkb,  deceased  Plf.  in  Err  . 

nf  tbe  petilioDer,  yet  that  is  a  result  common  „ 

S.llS.i'l'SS.'iS.rbiiTJo."':  D°»""°  O-  COURTHAY,  m.  in  Err. 

rirbt  established   by   judicial   determinalion.  ^     „  „  „                  .  ._  ._ 

Mireaothe  withholding,  if  il  be  witbLdd.  of  (Bee a C. Beportcr'. ed.  17K-m.) 

au  appeal  affect  tbe  question  of  due  process. 

Ad  appeal  simply  means  a   second  hearing ;  LtgcU  Utlt  in  ^efment—ntitegumt  daerM. 

aod  it  one  bearing  is  not  due  process  of  law, 

doubling  it  cannot  make  It  so.  1.   In  an  aotlon  ot  ejectment  la  a  Federal  court tb* 

No  more  significant  is  the  want  of  a  trial  by  legal  title  prevails. 

Jury  upon  the  existence  of  tbe  right  or  interest  t.    where  a  Judsment  waa   r^ularly  obtaioeil 

inior  to  the  order  for  Ibe  inspection.     A  jury  attaliiBt  (be  owner  ol  lands,  andeieeution  wasts- 

trial  is  not  in  all  cases  essential  to  due  prcicess  sued,  and  the  lands  regularly  lold  by  tbe  shortff 


oflBW.     Dear.  Naiolun  Land  A  Imp.  Co.  ba  andliaeiecutedadeed  tothepurehajer  thelegal 

V.  8-  18  How.  273  [IB:  8721;  Ph/mer-  v.   Me-  ?"''?fS'"P'^^*°*^!,'!M!'',T.      ..T"!.''^ 

i#_i loo  TT    a     nan  roQ.  tWoi       v....ti divested  by  a  mbsequent  decree  glvlnittbe  right 

Motion   188  tJ.  6.   680  [83:  7'721.     Equity  pro-  ^aeewlbat  wl^h  also  provided  that  II  no  re- 

ceed*  to  final  determmalion  of   the   most  ioi-  a^^^^on  i»as niade  the  UUo  of  tbe  puroha.er  a> 

porlant  ngbts  without   a  jury,  and  nothing  Is  tlieeieoutloaFaleBhouldbequleiedlnhlm.wbere 

more  common   than  a   new  proceeding  estab-  the  oondttlons  □(  redemption  preacrlt>ed  In  tbe 

lished  by  statute  lo  be  carried  on  without  the  decree  were  never  perlormed,  and             "     * 


aid  of  a  jury,  as,  for  instance,  proceedings  by      cree  was  gulKequently.  by  oonaent  of  the  partiea, 

tbe  Slate  under  [la  right  of   eminent  domain;      modlfle'  — .. -^ ...... _.._,_v. j j_ 

Litiagiton  v.  Ifeie  York,  8  Wend.  8C,  23  Am.      nied. 


ninent  domain;      modlQed,aiidl^ecoDdltlaDalrl8bttoTedeeinde- 


Dec.  b2i.     To  determine  tbo   right  lo  office  P^c.  157.] 

under   an   election:   W/i<illon  v.    Bancroft,   i  SubmitUd  Dee.  II,  1893.   Decided  Mar.  S,  1S34. 

Uinn.  109.    To  compel  delivery  of  tbe  possea- 

ainn  of  the  seal,  records,  and  papers  of  an  office:  tn  ERROR  lo  tbe  Circuit  Court  of  tbe  UnileiJ 

SlaU  V.  S/ierwaod,  15  Mmn.  221,  S  Am.  Rep.  i  Stales  for  the  District  of  Nebraska  lo  review 

lie.     To  appoint  guardians  of  iosane  persons:  »  judgment   for   defendant,  in   an   action  of 

Oaitcn  V.  liabeoek,  S  Wis.  608.     To  aasess  Ibe  ejectment,  commenced   by  Jason   Q.    Miller, 

Talneof  improvements   under  the  occupying  plaintiff,   against  Dominic   Q.   Courlnay,  de- 

clalmanls' law;  iJDH  V. /mn^,  14111. 171.     To  fendant,  to  recover  ccrttiin  real  estate  in  ai> 

en ferce  statutory  liens  upon  vessels  for  labor  addition  to  tbe  city  of  Lincoln,  in  Nebraska. 

1721  and  material:  'S/ieppard   v.   8te^U.  43  Since  the  filing  of  Ibe  record,  Jason   Q.Miller 

N.  Y.  63,  8  Am.  Rep.  860.    To  detenniue  tbe  bas  died  and  the  action  has  been  revived  in 

•elllement  of  paupers:  Shirlty  v.  Lunenbvrg.  tbe  name  of  Mary  P.  Miller,  his  devisee.     Af- 

11  Mais,  879.     For  tbe  assessment  and  collec-  firmed 

Mod  of  taxes :  Orandail  v.  Jamet.  6  R.  I.  144.  ' 

But  II  is  Deedleas  to  mulliply  instances.  Statement  by  Mr.  JiuUee  Brewari 

In   conclusion,   It   may   be    observed    that       •This  was  an  aciionnf  ejeciment com  TITS 

courts  of  equity  have,  In  Ibe  exercise  of  tbeir  menced  bv  Jason  O.  Miller  in  the  Circuit  Court 

Inherent  powers,  been  in  the  habit  of  ordering  of  tbe  United  Stales  for  tbe  dialriot  of  Nebras- 

Inspeclioni   of   properly,  or  of   requiring  tbe  ka,  on  February  21,  1887,  to  recover  of  tbe  de- 

production  of  books  and  papers;   that    this  fendanttbepossession  of certaiDrealestatesilu- 

power  on  tbe  part  of  such  courts  has  never  ate  in  sn  addition  lo  tbe  city  of  Lincoln  in  that 

been   denied,  and   if  it  exists,  a  forliori.  the  giaie    After  answer  and  reply,  ihe  case,  on  No- 

■Ute  has  power  to  provide  a  slatulory  proceed-  vemberie,  1887,came  on  for  trial  before  a  jury. 

log  to  accomplish  the  same  result ;  that  tbe  — — — — 

proceeding   provided  by  this  stalule  requires      Non.— .*»  tnwhenaiudamentatlaMUnHeetrnaa 

notice  to  the  defendant,  a  bearing  and  an  ad-  vOl  be enjoinedb]/  abOlin  fpMy.meuola  to  Dtrla 

Judicallon  before  the  court  or  Judge  ;  that  It  '■■2"!*""K "lT 


.    removal  or  aonronriHlion' of  anv       Thateo^rt  trtO  not  rotort  poMMrton  on  jwwm 

.   removal  or  appropriation  ol  any  gj-ui^^^t,^  note  to  Smith  v.  Trabuo,  B: » 

V.'?^^^.!!:^T"'*''h''^P"''*'"'"""'i  %tom"nspr^At..«*- 

B.  tut  is  limited  to   such   Icmporaiy  and  Gr«en  v.  BIddle,  S:  M7. 


meme  profUs.  vHien  reeeoerabk,  >c 


Cirtlal  occupation  as  Is  necessary  for  a   mere  AitortvtMU*  of  adoeras  )>o««e«tton,  see  note  to 

spectloD  ;  ibst  there  is  a  necessilT  for  such  Rjcard  v.  WUHams,  &:  an,  and  to  Bwlnc  *.  Burnet, 

ptocMdinglnotder  that  justicemay  oeexactly  ftS^ 

li2  U.  8.  «^ 
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which  retunied  a  special  Terdlct  finding  the 
facta.  Upon  such  special  verdict  Jud/^ent 
waa,  on  motion,  entered  in  tayor  of  the  defend- 
ant. The  plaiDtiff  thereupon  sued  out  a  writ 
•of  error  from  this  court.  8ince  the  filing:  of 
the  record  Jason  O.  Miller  has  died*  and  the 
action  has  heen  revived  in  the  name  of  Mary 
P.  Miller,  bis  devisee. 

The  testimony  ffiven  on  the  trial  was  not 
preserved  hy  any  bill  of  exceptions,  and  the 
questions  which  arise  are  upon  the  sufilciencv 
of  the  facts  found  to  sustain  the  judgment.  It 
appears  from  these  findings  that  on  August  21, 
1807,  the  title  to  the  land  passed  to  Luke  Lav- 
•ender,  the  common  source  of  title  of  plaintiff 
and  defendant    On  November  4, 1878,  Henry 
Atkins  obtained  a   jud&rment   against   Luke 
Lavender  in  the  district  court  of  Lancaster 
•county,  the  county  in  which  the  land  is  situat- 
ed.   Executions  were  issued  from  time  to  time 
on  this  Judgment  and  levied  on  the  property  in 
•controversy.    Finally,  on  March  22,  1879,  the 
aherill  sola  the  property  to  Martha  L  Court- 
nay,  wife  of  the  defendant.      This  sale  was 
oon firmed  by  the  court  and  the  sheriff's  deed 
duly   executed.      Lavender    was   personally 
aerved  wiih  process,  and  the  proceedings  from 
the  commencement  of  the  action  to  the  execu- 
tion of  the  sheriff's  deed  were  regular  in  form. 
The  title  thus  acquired  she  sub^quently  con- 
veyed to  the  defendant,  though  not  till*  after 
the  commencement  of  the  present  action.    On 
April  17, 1884,  Lavender  filed  bis  petition  in 
the  same  court  against  Henry  Atkins,  Martha 
L  Courtnay  and  D.  G.  Courtnay,  this  defend- 
ant, in   which  he  alleged  bis  ownership,  in 
1878,  of  the  property  in  controversy,  as  well  as 
other  real  estate,  the  rendition  of  several  ludg- 
ments  against  him  during  the  years  1878  and 
1874.  among  others  that  in  favor  of  Atkins;  that 
the  property  then  belonging  to  him  was  worth 
176,000  over  and  above  any  homestead  exemp- 
l74]iion;  that  all  the  Judgments  'against  him 
Jimounted  in  the  aggregate  to  less  than  $10,000; 
that,  notwithstanduigtbis,  through  the  wrong- 
ful conduct  of  said  Atkins,  John  8.  Gregory, 
the  defendant  in  this  case  (who  was  a  son-in- 
law  of  said  Atkins)  and  James  E.  Philpott, 
who  was  acting  as  his  (Lavender's)  attorney, 
his  entire  property  was  sold  on  executions  is- 
aued  on  these  judgments,  and  still  leaving  a 
balance  unsatisfied.      The  various  steps   by 
which  this  result  was  accomplished,  such  as 
having  irresponsible    parlies  present  at    the 
sales  and  bidding  on  the  property  offered  far 
iibove  its  real  value,  and  thus  preventing  sales 
to  bona  fide  bidders,  circulating  reports  as  to 
incumbrances  upon    the  property,  inducing 
the  plaintiff  Lavender  to  file  a  voluntary  peti- 
tion in  bankruptcy  in  the  United  States  dis- 
trict court,  and  then  to  abandon  it,  are  all 
stated  at  length  in  the  petilion.    The  prayer 
was  that  the  sales  made  on  the  Judgments 
owned  or  controlled  by  Atkins,  Courtnay.  or 
Oregory  be  set  aside;  that  an  account  be  stat- 
ed of  the  amounts  due  under  such  judgments, 
tod  that  plaintiff  be  allowed  time  in  which  to 
pay  such  amounts,  or  in  lieu  thereof  that  new 
•executions  and  sales  be  ordered. 

The  defendtints  appeared  and  answered,  and 
•on  Novemt)er  5.  1885,  a  decree  was  entered 
finding  the  issues  as  to  this  land  in  favor  of 


the  plaintiff,  the  language  of  the  finding  and 
decree  being  as  follows: 

*'  That  the  plaintiff  is  entitled  to  redeem  the 
same  and  to  be  restored  to  the  possession  there- 
of upon  the  payment  wiUiin  six  months  next 
ensuing  of  the  sum  of  two  hundred  and  thirty- 
four  dollars,  with  interest  thereon  at  the  rato 
of  seven  per  centum  per  annum  from  March 
22, 1879,  until  the  same  is  paid  into  court  for 
said  defendants;  to  which  defendants  except. 
It  is  therefore  ordered,  adjudged  and  decreed 
that  upon  the  payment  by  the  plaintiff  of  said 
sum  into  court  for  the  defendants  within  the 
time  aforesaid,  the  sheriff's  sale  of  March  22, 
1879,  and  deed  to  said  landa,  to  wit,  the  south- 
west quarter  of  the  northwest  quarter  of  tho 
northeast  quarter  of  section  twenty-five,  town- 
ship ten  north,  of  range  six  east,  in  Lancaster 
county,  Nebraska,  be  set  aside,  annulled,  and 
held  for  naught,  and  the  title  to  said  lands  be 
quieted  in  the  plaintiff  as  against  all  claims  or 
title  that  said  defendants  or  either  *of  [175 
them  and  all  persons  holding  or  claiming  to 
hold  under  them  or  either  of  them  may  have  or 
claim  to  have,  under  and  by  virtue  of  said  sale 
and  deed  and  that  the  defendants  and  each  of 
them  convey  to  plaintiff  all  right,  title,  and 
interest  by  them  or  either  of  them  held  or 
claimed  in  and  to  said  landa  by  virtue  of  aaid 
sale  and  deed  and  that  plaintiff  have  poasea- 
sion  of  said  lands  and  execution  therefor,  and 
that  in  default  of  the  plaintiff  making  such 
payment  within  the  time  aforesaid  it  la  or^ 
dered,  adjudged  and  decreed  that  the  title  in 
and  to  the  said  lands,  to  wit,  the  southwest 
quarter  (i)  of  the  northwest  quarter  of  the 
northeast  quarter  of  section  twenty- five,  town- 
ship ten,  range  six  east,  in  Lancaster  county. 
Nebraska,  be  quieted  in  the  defendant,  Martha 
I.   Courtnay;   to   which   defendants   except. 
This  decree,  however,  is  not   to  affect  any 
Judgment  or  execution  lien  or  liens  which  said 
defendants  or  either  of  them  may  have  or  hold 
on  said  lands;  and  plaintiff  excepts  thereto 
and  prays  an  appeal  therefrom,  which  is  al- 
lowed; and  the  court  further  finds  as  to  the 
rest  and  residue  of  said  lands  in  the  petition 
descrit)ed  the  issues  Joined  in  favor  of  the  de- 
fendants and  against  the  plaintiff;  and  it  is  fur- 
ther  ordered  and  decreed  that  the  title  in  and 
to  all  the  rest  and  residue  of  said  lands  in  the 
petition  described  be  quieted  in  the  defend- 
ants." 
Subsequently  this  stipulation  was  filed  : 
"This  cause   is  settled   and  the  judgment 
and  decree  rendered  in  the  district  court  of 
Lancaster  county  is  in  all  thiues  affirmed,  and 
all  errors  are  waived  by  the  plaintiff,  and  the 
said  plaintiff  waives  that  part  of  the  decree  in 
this  case  which  gives  said  plaintiff  the  right  to 
redeem  certain  parts  of  said  premises  men- 
tioned in  said  decree,  and  the  said  Luke  Laven- 
der and  wife  deed  all  of  said  premises  men- 
tioned in  the  said  decree  to  D.  G.  Courtnay, 
and  defendants  herein  agree   to  pay  all  the 
costs,  and  judgment  is  rendered  for  the  same 
in  favor  of  the  plaintiff. 

*•  D.  G.  Courtnay, 

••  Att'y  forDef'ti* 
'•  Luke  Lavender. 
"This  18th  day  of  December,  1885." 
*And  on  the  28tb  of  December,  18S5,  [  1 76 
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•898.  UsiTKD  Btates  t.  Shea.  ITS-lIC 

4w  decree  wu  mi>dlfled  in  accordance  tbere-  itj  ot  the  proceedfoga  In  ttie  prior  action  ■■  to 
itlth.  On  Aedaf  of  theitgniDgortblBBlipula  mailer  of  form,  dfd  not  qnestton  the  fact  'bat 
.tioD  Lavenderand  nifeezecutraand  delivered  tbe  legal  title  had  thereb;  passed  to  ber,  and 
to  the  defeodHDi  a  warranty  deed  wblcb  in-  only  ioaUtedon  [he  equliahle  riebt  to  redeem 
«luded ,  with  other  real  eatale,  tbe  premises  in  by  virtue  of  tbe  alleged  miscoaduct.  The  da- 
conirorersy.  Fiulber  Oodlngs  were  as  tol-  cree  gave  a  right  to  redeem,  but  prorided  that 
Iowa;  If  no  redemption  wbb  made,  the  lllle  of  Mra. 
"  That  the  consideration  received  by  tbe  said  Courtuay  should  be  quleied.  The  condiiiona 
Xnbe  LaTpnder  and  paid  and  given  by  the  i^aid  ot  redemption  prescribed  in  the  deoree  nere 
^mioic  Q.  Courtnaj  for  tbe  eelllement  of  the  never  performed,  and  under  an  agreement  in- 
«ald  suit  under  the  said  sllpulaiion  and  Ihe  votvlng  other  matters  and  upon  a  cooalder- 
delivery  of  the  aald  deed  of  concejance  to  ation  paid  by  a  party  other  than  the  then 
htm  by  Ibe  said  Luke  Lavender  and  Julia  A.  owner,  Mrs.  Courioay.  the  decree  was,  by  con- 
Lavender,  bis  nlfe,  as  above  fouod,  was  tbe  sent  of  ibe  partli:a,  modifiid,  and  eveo  tbe 
«um  of  five  hundred  dollars,  cast  paid  lo  coodillooal  nt:ht  to  redeem  denied.  Surely  It 
Lavender  by  said  Courtnay,  and  the  discbarpe  needa  no  argument  to  show  Ibot  tbe  legal  title, 
and  release  bv  said  Courlnay  and  Harlha  L  once  vested  in  Mrs.  Courtnay,  U  not  sblttcd 
Conrlnsy  and  Henry  Atkins  of  all  the  judg-  backwards  and  fornards  by  the  changioK 
■nentB  held  by  them  or  any  of  them  aeainst  the  terms  of  a  decree  wblcb  gave  and  then  denied 
said  Luke  Lavender,  amounting  In  tbe  Rggre-  a  right  to  redeem. 

Cate  to  about  tbe  sam   of  fooiteen  thousand  It  is  unnecessary  lo  go  into  any  further  con- 

dollars."  slderatlon  of  this  case.     Tbe  Itgat  title  which 

"  And  we  fnrlher  flod  and  say  that  Luke  passed  to  Mrs.  Courtnay  by  the  said  sale  and 

lavender  did  not  pay  within  six  months  next  sberifTs  deed  tva9  not  divested  by  the  subae- 

acrruing  of  the  said  decree  tbe  sum  of  |234,  quent  decree,  or  any  action  taken  thereunder, 

wiih  Interest  thereon,  at  the  rate  of  7  «  per  and  Ihe  plainiift  never  acquired  tbe  legal  title 

annum,  from  March  22,  IH79,  neither  did  any  by  his  quit  cluim  dee<i9, 

person  pay  or  offer  to  pay  tbe  same,  and  no  T/ie Judgment  it  ajiritttd. 
aum  of  money  whatever  has  ever  been  paid  aa 

Tcqulred  by  the  terms  of  said  decree."  

It  also  appears  that,  on  February  21,1633, 

Lavender  and   his  wife   bj   two  detds  quit-  «nJiTFn  STATTTH    Atmi.       f1T« 

claimed    the    premises    to  tbe   plaintiff,    the  "UMITBD  bTATEB,  AppU.,     [ITS 

granting  clause  in  euch  rending  as  follows  :  **' 

"Have  remised. released,  and  quit-claimed,  DANIEL  SHEA, 
and  by  these  presents,  do  for  IhemBelves,  their 

heirs,   eiecutors,   and   Rdministralors  remise,  (See8.C.  Bepocter's  ed.  intQJ 
release,    and   forever  qtiit-clairo   and   convey 

nntotbeaaidparty  of  the  second  part  and  to  c<»itratt  for  hiring  of  i>e»tet-ammnt  ^  nut 

his  heirs  and  assigns  forever,  all  Iheir  nglil,  ■'                 .,™-,fci. 

lille.  interest,  esmte,  claim,  and  demai.d,  both  payaote. 

at  law  and  In  equity,  etc."  j  ^^^^^  plalnMtt  bv  oonlract  with  the  QuaMor- 
master  General  was  to  provide  and  f  uraUi  a  vea- 
■el  for  service  tor  tbe  V.  B.  Army,  and  that  vea- 
selsofurnistied  by  him  wta  acoepted,  and  was 
white  Id  service  sod  uDder  theezctuslve  posMS- 
aloD.  mBDBEement  and  control  ot  the  quarloi- 
maiter's  department,  damaged  by  a  catllatonand 
laid  up  for  reoalrs.  and  after  bnloK  repaired,  re- 

Mr.  Jattiee  Brewer  delivered  the  opinion 
of  the  court : 

177]  'This  was  an  action  of  ejectment,  sod 
in  sucb  BD  action  in  a  Federal  court  ifae  legal 
title  prevails.  As  the  proceedings  in  the  action 
in  the  Lancaster  county  district  court,  from  the 
•ervice  of  the  summons  upon  Luke  Lavender 
to  the  confirmation  of  the  aalc  to  Martha  I. 
Courtnay,  and  the  eieculion  of  the  sheriff's 
deed,  were  confessedly  regular  in  form,  the 
legal  litle  passed  thereby  to  her.  If  it  Lie  true, 
as  claimed  by  plaintiff's  counsel,  tbnt  tbe 
cult-claim  deeds  lo  Miller  in  I8S3  conveyed  Nora.— A>  to  coaitim,  meature  of  damaoa  for, 
'■every  equitable  and  legal  right  held  by  Lav  seonotetoSmith  v.  Condry.lli^andto  Wllllani- 
mder.  in  this  land  at  (he  lime,^' it  is  difficult  to   son  v.  Barrett,  U:  flS. 

perceive  bow  Lavender,  in  1384,  could  main-       A.  U,  collMon:  rtohu  of » ram  and  «.a(r«.  resstJi 
lain  any  suit  lo  set  aside  such  s4le  and  deed.    '^\«,:^'^'™'ii5'^°''''"C?«hn'^pX'|.  la*^ 
Bu^Jyond.  this    there  wa.  nothing  in  the   ^'^^T'^S^:;:^^^^^'^^^-^^^^^^^ 
prot^edinga,  mc  uding  the  decree  in  the  case   ^  ,^^3  Abboisfotd  v.  Jobnaon,  25:  IBS. 
of  Lavender  aaaiost  Atkms.  Martha  L  Court-      AtU>Uen!(^frtiaM:wlioha>.and  hoir  teoleal  or 
nay,  and  tbia  defendant,  which  ever,  even  for   [(^ ,^8  note  toHavmond  v.  TysoD.lB:<T. 
a  single  moment,  operated  to  transfer  the  legal      ^,  to  tUn  0}  the  contract  of  nf  niotiiment  on  Uw 
<tllle  back  from  Mrs.  Courtnav  lo  Lavender.    mmcJ.  and  for  Oarnaga  to  ooodj,  wee  note  to  Tba 
Tbe  petition  in  that  case  admitted  tbe  regular-   ViMtnaa  r.  Buokiofham.  Ik  3U. 
US  U.8.  ** 
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road  Tie$,  88  Fed.  Rep.  255;  Qoodmn  v.  United 
States,  84  U.  S.  17  Wall.  517  (21:  669);  Mit- 
eheU  V.  United  States,  96  U.  8.  163  (24:  703); 
Wilkinson  v.  Dalferes,  27  La.  Ann.  380. 

Tbis  is  not  a  marine  cause.  The  James 
BoweD  was  merely  acting  as  a  ferryboat, 
aod  collided  with  another  ferryboat  in  a  har- 
bor. 

United  States  v.  The  Wm.  Pope,  1  Newb. 
Adm.  259;  United  States  ?.  The  James  Morri- 
son, 1  Newb.  Adm.  253. 

A  claim  for  unliquidated  damages  is  not  a 
subject  for  setllemeDt  in  the  executive  branch 
of  the  government. 

Dunbar  v.  United  State*,  19  Ct.  CI.  493: 
Dennis  v.  United  States,  20  Ct.  CI.  120. 

The  departments  have  do  cognizance  of 
claims  for  unliquidated  damages  founded  on 
neglect  or  breach  of  duty  of  public  officers. 

Pitman  v.  United  States,  20  Ct.  CI.  255; 
Brannen  v.  United  States,  20  Ct.  CI.  223;  Mc- 
Clure  V.  Uni'^d  States,  19  Ct.  CI.  180;  Pope  v. 
United  States,  21  Ct.  CI.  50:  Gibbons  v.  United 
titaUs,  75  U.  8.  8  Wall.  274  (19:  454);  Morgan 
Y,  United  States,  81  U.  8. 14  Wall.  534  (20:  739); 
Pk^  V.  United  States,  14  Ct.  CI.  446;  19  Ct. 
01.  693. 

Messrs.  Franklin  H.  Maekey  and  John 
W.  Butterfield,  for  appellee: 

The  agreement  between  Hodges  and  Shea 
was  a  charter  party  pure  and  simple. 

Clarkson  v.  Edes,  4  Cow.  470;  MarcardievY. 
Chesapeake  Ins.  Co.  12  U.  8.  8  Cranch,  49 
(8:  4<3);  Spring  y.  Cray,  81  U.  8.  6  Pet.  151 
(8:  852);  1  Parsons,  Maritime  Law,  237. 

If  the  owner  retain  possession,  comooand, 
and  navigation,  and  lets  merely  the  capacity 
or  burden  of  the  vessel,  It  is  not  a  true  char- 
ter party,  but  a  mere  contract  of  aUreight- 
ment. 

Donahue  v.  Kettell,  1  Cliff.  135:  T^ary  v. 
UniUd  States,  81  U.  S.  14  Wall.  607  (20:  756); 
ne  Erie,  3  Ware,  225. 

Such  a  charterer  is  liable  for  the  time  con- 
sumed in  repairs  if  the  vessel  is  injured  while 
in  his  control. 

Hacclock  V.  Gfddes,  10  East,  555;  Ripley  v. 
Seaife,  5  Barn.  &C.  167;  Abbott.  Shiptnng,  43, 
218:  1  Parsons.  Maritime  Law,  259;  Flanders, 
Shipping.  §ji  531,  582. 

The  "James  Bowen,"  until  discharged  bv 
the  proper  officer,  u)ust  be  considered  to  all 
intents  and  purposes  as  in  the  government's 
employ. 

Tei-ry  v.  United  States,  9  Ct.  CI.  233;  Fogg 
V.  United  States,  5  Ct.  CI.  264;  Smith  v.  United 
States,  9  Ct.  CI.  237. 

In  order  to  know  what  the  contract  means, 
we  must  look  to  the  intention  of  the  parties  in 
makins:  it  and  their  understanding  of  it. 

Scatter.  United  States,  79  U.  8.  12  Wall.  444 
(80:  438);  Southwentern  Mut.  L.  ln$.  Co.  v. 
Qridley,  100  U.  S.  616  (25:  747);  Wolsey  v. 
Chapman,  101  U.  8.  755  (25:  915);  Gates  v. 
First  Nat.  Bank  of  Montgomery,  100  U.  8.  289 
(25:  680);  Jones  v.  New  York  Guaranty  d  I. 
Co.  101  U.  8.  626  (25:  1034);  Read  v.  Merchants 
Mut.  Ins.  Co.  95  U.  8.  80  (24:849); 

186]    *Mr.  Justice  Brewer  delivered  the 
opioioti  of  the  court: 

This  case  turns  upon  the  construction  to  be 
ghreo  to  the  contract  of  May  28,  1886,  taken  in 
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connection  with  the  action  of  the  parties  there- 
under.     Was  this  a  contract  of  birin«.or  for 
service?    In  Reed  v.  United  States,  78  U.  8.  It 
Wall.  591,  600  [20:  220],  it  was  said  by  Mr. 
Justice  Clifford,  speaking  for  the  court: 

''Affreightment  contracts  are  of  two  kinds, 
and  they  differ  from  each  other  very  widely  io' 
their  nature  as  well  as  in  their  terms  and  legBl- 
effect. 

"Charterers  or  freighters  may  become  the- 
owncrs  for  the  voyage  without  any  sale  or  pur- 
chase of  the  ship,  as  in  rases  where  they  hire* 
the  ship  and  have  by  the  terms  of  the  con- 
tract, and  assume  in  fact,  the  exclusive  posses- 
sion, command,  and  navigation  of  the  vessel* 
for  the  stipulated  voyage.     Dut  where  the  gen- 
eral owner  retains  the  possession,  command^ 
and  navigation  of  the  ship,  and  contracts  for 
a  specified  voyage,  as,  for  example,  to  carry  a. 
cargo  from  one  port  to  another,  the  arrange- 
ment in  contemplation  of  law  is  a  mere  af- 
freightment sounding  in  contract  and  not  a. 
demise  of  the  vessel,   and  the  charterer   or 
freighter  is  not  clothed  with  the  character  or 
legal  responsibility  of  ownership.  .  .  .  Courts 
of  justice  are  not  inclined  to  regard  the  con- 
tract as  a  demise  of  the  ship  if  the  end  ia 
view  can  conveniently  be  accomplished  with- 
out the  transfer  of  the  vessel  to  the  charterer, 
but  where  the  vessel  herself  is  demised  or  let 
to  hire,  and  the  general  owner  parts  with  the 
possession,  command,  and  navigation  of  the 
ship,  the  hirer  becomes  the  owner  during  the 
term  of  the  contract,  and  if  need  be  he  may 
appoint  the  master  and  ship  the  mariners,  and 
he  becomes  responsible  for  their  acts." 

And  subsequently,  in  F^ary  v.  United  States^ 
81  U.  8.  14  Wall.  607.  610  [20:  756],  Mr.  Jus- 
tice Field  thus  discussed  the  question: 

"If  the  charter  party  let  the  entire  vessel  to 
the  charierer  with  a  transfer  to  him  of  iis  com- 
mand and  possession  and  *8ub8pquent  [187 
control  over  iis  navigation,  he  wiil  generally  l>e 
considered  as  owner  for  the  voyage  or  service 
stipulated.  But,  on  the  other'  hand,  if  the 
charter  party  let  only  the  use  of  the  vessel,  the 
owner  at  the  same  time  retaining  its  commnnd 
and  possession,  and  control  over  its  naviga- 
tion, the  charterer  is  regarded  as  a  mere  con- 
tractor for  a  designated  service,  ami  the  duties- 
and  re.sponsil)ilities  of  the  owner  arc  not 
changed.  In  the  first  case  the  charter-party  1» 
a  contract  for  the  lease  of  the  vessel;  in  the 
other  it  is  a  contract  for  a  special  service  to  be 
rendered  by  the  owner  of  the  vessel.  ...  AW 
the  cases  agree  that  entire  command  and  pos- 
session of  the  vessel,  and  consequent  control 
over  its  navigation,  must  be  surrendereil  to- 
the  charterer  before  he  can  be  held  as  special 
owner  for  the  voyage  or  other  service  men- 
tioned. The  retention  by  the  general  owner 
of  such  command,  possession,  and  control  i» 
incompatible  with  the  existence  at  the  same 
time  of  such  special  ownership  in  the  char- 
terer." 

See  also  Hoocy.  Grorerman,  5  U.  8. 1  Cranch^ 
214  [2:  86],  in  which  these  words  in  the  charter 
party,  "doth  grant  and  to  freight  let  .  .  .  the 
whole  tonnage  of  the  vessel,  were  held  the 
operative  wonls,  and  indicating  in  conned  ion 
with  other  language  a  contract  for  service 
rather  than  a  demise  of  the  vessel.  Mar^ardi^r 
y.  Chesapeake  Ins.  Co.  12  U.  8.  8  Crancli.  8» 

U2  V.  & 
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[8:  481],  in  which  Mr,  Justice  Story,  speaking 
for  the  court,  said :  "A  person  may  be  owner 
for  the  voyage,  who,  by  a  contract,  with  the 
general  owner,  hires  the  ship  for  the  voyaire, 
and  has  the  exclusive  possession,  command, 
and  navigation  of  the  ship.  Surb  is  under- 
stood to  have  been  the  case  of  Vallejo  v.  Wheeler, 
Cowp  143.  But  where  the  Moeral  owner  re- 
tains the  possession,  command,  and  navigation 
of  the  ship,  and  contracts  to  carry  a  cargo  on 
freight  for  the  voyage,  the  charter  party  is  con- 
sidered as  a  mere  affreightment  sonudinc  in 
covenant,  and  the  freighter  is  not  clot  lied  with 
tlie  character  or  legal  responsibility  of  owner- 
RhiD."  Grade  ^,  Palmer,  21  U.  S.  8  Wheat. 
606  p:  696];  Melntyre  v.  Bowne,  1  Johns.  229; 
JJnltet  V.  Columbian  Inf.  Co.  8  Johns.  272; 
Clnrkson  v.  Edes,  4  Cow.  470;  1  Parsons, 
Maritime  Law,  chap.  8,  p.  282,  §  2. 

These  authorities,  although  not  all  touching 
1  88J  the  question  of  *rent,  bring  out  clearly 
the  essential  differences  between  the  two  kinds 
of  affreightment  contracts — the  one  in  which 
there  is  a  demise  of  the  vessel,  a  parting  with 
all  possession  and  control,  and  the  other  in 
which  the  owner,  retaining  the  possession  and 
control,  contracts  simply  for  service — it  may 
he  the  entire  service  of  the  vessel. 

If  the  contract  is  one  of  the  former  kind, 
then  rent  is  payable  until  the  end  of  the  stipu- 
lated term  and  the  return  of  the  vessel.  In 
Havelock  v.  Oeddee,  10  Ea«»t,  555,  there  was  a 
demi^ie  of  a  vessel  for  a  term  of  twelve  months. 
and  longer  if  the  defendant  should  think  fit  to 
keep  the  same.  There  was  a  stipulation  that 
the  plaintiff,  the  owner  of  the  vessel,  should 
keep  it  tight,  staanch,  etc.,  and  a  reduction 
was  sought  of  rent  for  the  time  occupied  by  de 
fendants  in  making  repairs  during  the  term  of 
the  demise.  Lord  Ellenborougb  held  that  no 
such  reduction  could  be  allowed,  saying: 
"The  question  then  is,  whether,  because  the 
plaintiff  has  undertaken  to  keep  the  ves- 
sel tight,  etc.,  the  defendants  have  a  right  to  de- 
duct anything  out  of  the  freight  they  are  to 
pay,  in  respect  of  the  time  which  may  be  taken 
up  in  making  good  such  defects  as  may  occur 
during  the  period  for  which  the  vessel  is  hired? 
And  we  are  of  opinion  they  are  not.  From  the 
accidents  to  which  ships  are  liable,  it  was  in 
the  ordinary  course  of  things  to  expect  that 
this  ship  might  want  repairs  in  the  course  of 
her  voyage;  and  when  the  defendants  were 
making  their  bargain  they  should  have  stipu- 
lated to  deduct  for  the  time  which  might  be 
exhausted  in  making  those  repairs,  if  thev 
meant  to  make  that  deduction.  Without  such 
a  stipulation,  we  think  the  true  construction 
of  the  charter  party  is,  that  whilst  those  re- 
pairs are  going  on,  the  ship  is  to  be  considered 
as  in  the  defendants' service,  and  the  defend 
ants  liable  to  continue  their  payments." 

To  like  effect  is  the  case  of  fUpley  v.  Sea  if  e, 
6Barn.  &C.  167,  in  which  Abbott,  Ch.  J., 
said: 

**There  is  in  the  charter  party  an  express 
stipulation  for  the  payment  of  freight  from  a 
certain  day,  for  six  months  cerfaiu;  and  so 
much  longer  MS  the  vessel  should  be  employed 
by  the  plaintiffs.  There  not  being  any  other 
180]  stipulation  for  *the  case  of  repairs.  I 
think  that  the  ship  was  in  the  employ  of  the 
plain tifff  whilst  those  repairs  were  going  on, 
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and  that  th^v  were  linble  to  p.ny  freight,  during 
that  period.** 

See  also  ^pnf^ord  v.  Do'lge,  14  Mn.ss.  60.  in 
which  a  vessel  was  hired  to  make  a  certain 
voyace  "at  the  rate  of  three  dollars  a  ton  per 
month,  and  fo  in  proportion  for  a  less  time  as 
the  said  brig  should  becontimicd  in  the  service 
of  the  defendants."  While  making  that  voy- 
age she  was  captured  as  a  prize  and  detained 
for  several  months,  but  was  tinally  restored, 
ond  arrived  alhcr  port  of  de.stination.  Ii  was 
held  that  the  owner  was  enlitled  to  rent  for  the 
full  term  of  her  absence  without  deduction  for 
the  time  of  the  detention  in  consequence  of  the 
capture.  And  this  is  but  an  appli  aiion  of  the 
same  rule  which  controls  in  oiher  cases  of  de- 
mise. If  premises  are  rented  for  a  term  of 
years  at  a  stipulated  rent  per  year,  and  no  pro- 
vision for  reduction  in  case  of  the  destruction 
or  injury  of  the  buildings  by  fire  be  inserted  in 
the  lease,  the  rent  is  payable  for  the  entire  term 
and  until  the  premises  are  returned,  and  this 
though  the  buildings  mav  be  injured,  or  even 
destroyed  by  fire.  In  short,  a  demise  is  not 
ended  until  the  property  is  returned  to  the 
owner,  and  so  long  as  that  demise  continues 
rent  is  payable  at  the  stipulated  price  unlese 
there  be  some  provision  for  a  reduction. 

No  technical  words  are  necessary  to  create  a 
demi.<ie.  It  is  enough  that  the  language  used 
shows  an  intent  to  transfer  the  possession,  com- 
mand, and  control.  Now  by  this  contract  it 
was  stipulated  that  the  petitioner  should  "pro- 
vide and  furnish  to"  the  government,  when- 
ever called  up  during  a  specified  year,  "such 
vessels  of  the  descriptions  hereinafter  given  ae 
may  be  required  to  take  the  place  of  the  ves- 
sels now  performing  service,  etc.,"  and  that  in 
case  of  his  failure  so  to  do  the  government 
should  have  the  "power  to  hire  vessels  else- 
where in  open  market"  at  his  "sole  expense 
and  charge."  These  are  operative  words. 
The  conlrart  is  for  vessels,  and  not  for  any  use 
of  them.  The  vessels  are  to  be  furnished  to  the 
government;  they  are  to  take  the  place  of 
other  vessels  presumably  belonging  to  the  gov- 
ernment, engaged  in  a  certain  service,  and  if  pe- 
titioner fails  to  furnish  the  needed  vessels  the 
♦government  may  go  elsewhere  and  hire[  I  OCy 
them.  There  is  no  stipulation  which  in  terms, 
or  by  implication,  casts  upon  the  petitioner  the 
management  or  control  of  any  vessel  accepted 
by  the  government.  That  the  time  for  which 
tl'ie  vessels  were  to  be  emploj-ed  might  be  lim- 
iled  by  the  wishes  of  the  government  does  not 
affect  the  question  as  to  whether,  while  so  em- 
plo3eil.  thev  were  to  be  under  its  exclusive 
control  ami  manaseraent.  A  demise  may  he 
for  a  day  as  well  us  for  a  year,  and  may  termin- 
able at  the  will  of  the  lessor.  The  pay,  by  the 
41  h  article,  was  to  be  "for  each  vessel  em- 
ployed." 

Not  only  this,  but  the  conduct  of  the  parties 
in  the  execution  of  the  contract  removes  ail 
ob  curity  as  to  its  scope  and  meaning.  As  the 
findings  show,  the  vessel,  the  James  Bowen, 
was  furnished  by  petitioner,  and  was  accepted 
and  used  by  the  defendants.  During  the  time 
of  its  use  it  was  under  the  exclusive  manage- 
ment and  control  of  the  defendants.  The  very 
condition  resulted  which  is  the  purpoi^  and 
effect  of  a  demise — the  transfer  of  the  exclusive 
possession,  manaKcmeul,  vmI  toikVK^   *\!>Qft 
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TMsel  was  DOt,  when  injured,  returned  to  the 
petitioner,  but  when  the  repairs  were  finished, 
"resumed  work."  It  is  insisted  by  the  defend- 
ants that  there  was  no  demise  because,  as 
claimed,  the  petitioner  did  not  contract  to 
famish  one  vessel  for  anv  length  of  time,  and 
could,  if  he  wished,  change  vessels.  It  is 
doubtful  whether  that  is  a  correct  interpreta- 
Hon  of  the  instrument,  and  whether  it  was  in 
the  power  of  the  petitioner,  after  a  vessel  had 
been  tendered  and  accepted  by  the  government, 
to  substitute  another  therefor.  But  even  if  it 
were  so,  the  substituted  vessel  would  pass 
into  the  exclusive  possession  of  the  govern- 
ment, the  same  as  the  vessel  for  which  it  was 
substituted. 

We  think  little  significance  is  to  be  attached 
to  the  provisions  in  reference  to  furnishing  a 
crew  or  supply  in »;  fuel.  They  were  matters  of 
detail  affecting  the  price  to  be  paid,  but  throw- 
ing no  particular  light  on  the  question  of  hiring 
or  control.  If  it  be  said  that  the  clause  requir- 
ing the  government  to  furnish  fuel  was  unnec- 
essary in  case  there  was  a  demise,  it  may,  also, 
in  like  manner,  be  said  that  the  further  clause 
101]  as  to  *the  petitioner's  furnishing  a  crew 
was  unnecessary  if  he  was  to  retain  the  man- 
agement and  control.  Any  possible  inference 
from  one  clause  may  be  set  off  against  a  differ- 
ent inference  from  the  other,  but  neither  of 
them  destroys  the  significance  of  the  operative 
words  of  transfer,  nor  outweighs  that  of  the 
action  of  the  parties  in  the  execution  of  the 
contract. 

The  claim  when  presented  to  the  department 
was  rejected  on  the  ground  that  the  '*boat  was 
wholly  under  the  control  of  the  owner  and  his 
Agents  and  employ^."  But  the  findings  of  fact 
show  that  that  alleged  ground  is  a  mistake;  that 
it  was  wholly  under  the  management  and  con- 
trol of  the  quartermaster's  department.  Noth- 
ing more  need  be  said.  Wbile  the  question  is 
not  free  from  doubt,  yet  in  view  of  the  fact 
that  the  petitioner  was  to  provide  and  furnish 
a  vessel;  that  this  vessel,  when  tendered,  was 
accepted,  and  was  not  only  in  the  service, 
but  under  the  exclusive  management  and 
control  of  the  quartfrmasler's  department 
at  the  time  of  the  accident,  we  think  that  it 
must  be  adjudged  that  the  case  presented  is  one 
of  a  contract  of  hiring,  and  not  for  service,  and 
that  the  government  during  this  possession  of 
the  vessel,  was  a  special  owner  and  bound  to  pay 
rent  for  the  vessel  until  returned  to  petitioner. 

The  jufffjment  mil  he  affii'med. 

The  C7ntfJv$iice  and  mr.  Justice  Jackson 
dissented  from  this  opinion  and  judgment. 


HENRIETTA  8NELL  et  al.,  Administra- 
tors of  the  estate  of  Amos  J.  Snell,  deceased, 
Flff,  in  Err., 

e. 

THE  CITY  OP  CHICAGO,  et  al. 

(See  8.  C.  Reporter*B  ed.  101-109.) 

Jurisdiction   to  review   state  jvdgment — Fedr 

eral  question, 

L   To  irf  ve  this  court  jurisdiction  of  a  writ  of  error 


to  a  state  court  It  must  appear  affirmatively  not 
only  that  a  Federal  question  was  presented  to 
that  court  for  decision,  but  also  that  the  decis- 
ion of  tbe  question  was  necessary  to  the  deter- 
mtnatioD  of  the  cause,  and  that  it  was  actually 
decided  adversely  to  the  party  clalmiug  a  rlRbt 
under  the  Federal  laws  or  Constitution;  or  that 
tbe  judipment  as  rendered  could  not  have  been 
given  without  such  decision. 
2.  Determinlntr  the  extent  of  a  le^slatlve  permis* 
sion  to  sell  tbe  franchises  of  a  corporation,  de- 
termines no  question  of  contract,  and  presents 
no  other  matter  of  a  Federal  nature. 

[No.  242.] 
Submitted  Feb,  J,  1S94,  Decided  March  S,  1894. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois,  affirming  the  judgment  of 
tbe  Superior  Court  of  Cook  County,  in  that 
state,  sustaining  a  demurrer  and  dismissing  a 
suit  in  equity,  brought  by  Henrietta  Snell,  et 
al.,  admrs.,  as  plaintiffs,  against  the  city  of 
Chicago,  et  al.,  defendants,  to  enjoin  the  de- 
fendants, their  officers  and  servants,  from  re- 
moving or  attempting  to  remove  a  certain  toll 
gate  on  Milwaukee  avenue,  in  the  city  of 
Chicago,  and  from  interfering  with  plaintilTa 
collection  of  tolls  thereat.  Dismissed  for  want 
of  jurisdiction . 
See  same  case  below,  188  111  413. 

Statement  by  Mr,  Justice  Brewer; 

The  case  is  t)efore  us  on  error  to  the  supreme 
court  of  the  state  of  Illinois.  Tbe  record  dis- 
closes these  facts:  On  December  21,  l^^by,  the 
plaintiffs  in  error,  as  plaintiffs,  filed  in  tbe 
office  of  the  clerk  of  the  superior  court  of  Cook 
county  their  bill  of  complaint,  seeking  to  en- 
join tbe  defendants,  their  officers,  asrcnts,  and 
servants,  from  removing,  or  attempting  to 
remove,  a  certain  tollgate  on  Milwaukee  ave- 
nue, in  the  city  of  Chicago,  and  from  inter- 
fering with  the  plaintiff's  collection  of  tolls 
thereat.  The  bill  sets  forth  that  on  February 
10.  l':^49,  the  general  assembly  of  the  state  of 
Illinois  passed  an  act  to  incorporate  the  Chi- 
cago Southwestern  Plank  Road  Company, 
certain  sections  of  which  were  quoted.  It 
is  unnecessary  to  refer  to  these  sections  in 
detail;  it  is  enough  to  say  that  they  provided 
for  the  incorporation  of  a  company  to  con- 
struct a  plank  road,  and  described  the  various 
powers  and  privileges  given  to  such  cor- 
poration. The  bill  then  refers  to  an  act  of  the 
general  assembly,  dated  Februarv  12,  1849, 
entitled  **Au  Act  to  Construct  a  Plank  Road," 
etc.,  tbe  twenty-flrst  and  twenty  second  sec- 
tions of  which,  quoted  in  the  bill,  purport  to 
incorporate  the  Northwestern  Plank  Road 
Company,  the  incorporators  of  which,  as  ap- 
pears from  section  21,  had  a  license  from  the 
county  commissioners'  court  of  Cook  county 
to  construct  a  pis  ok  road  from  the  city  of 
Chicago  to  Oak  Ridge,  and  from  thence  to 
Wheeling  and  the  north  line  of  snid  county. 
It  then  quotes  the  act  of  the  general  assembly 
of  the  state  of  Illinois  of  date  M»rch  1. 1854,  en- 
titled "An  Act  to  Incorporate  the  Northwestern 
Plank  Road  Company."  This  act  commences 
with  a  preamble  which,  referring  to  the  act  of 
February  12,  1849,  says  that  doubts  exist  as  to 
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whether  hy  the  twenty-first,  tweDtv-second, 
103]*aQd  tweoty-third  sections  of  said  act  the 
Northwestern  Plank  Road  Company  was  duly 
incorporated,  and  therefore  in  the  first  section 
Is  terms  incorporates  the  I^orth western  Plank 
Road  Company,  and,  by  the  second  section, 
mnts  to  it  the  powers  and  privileges,  rights  and 
duties,  contained  in  the  sections  quoted  from 
the  earlier  act  of  1849.  The  allegation  is  that 
by  yirtue  of  these  seyeral  acts  the  Northwestern 
rank  Road  Company  became  duly  incor- 
porated and  organized  as  a  corporation,  and 
proceeded  to  and  did  prosecute  and  complete 
the  construction  of  the  road  under  the  powers 
«nd  franchises  granted.  The  bill  further  sets 
forth  that  on  February  15.  1865,  another  act 
was  passed  by  the  general  assembly  of  the  state 
-of  Illinois,  which  act  is  set  forth  in  full,  and 
the  material  sections  of  which  are  as  follows: 

"  Sec.  8.  The  president,  by  the  advice  and 
<lirection  of  a  majority  of  the  stockholders, 
may  sell  to  the  county  of  Cook  the  franchise, 
the  property,  and  immunities  of  said  company, 
or  to  any  other  party  or  parties,  and  thus  dis- 
solve said  company,  and  divide  the  avails 
amongst  the  stockholders. 

"  Sec.  4.  And  be  it  further  enacted,  that  the 
board  of  supervisors  of  Cook  county  may  pur- 
chase such  franchise,  property,  and  immuni- 
ties, and,  upon  the  order  of  said  board,  the 
clerk  of  said  county  shall  proceed  to  purchase 
and  receive  the  deed  of  title  to  the  same,  and 
-should  said  county  fail  to  purchase  the  same, 
any  person  or  persons  may  purchase  the  same, 
and  thereby  make  the  same  private  property. 

"Sea  5.  The  deed  of  the  president  of  said 
-company  to  the  said  county  of  Cook,  or  to  any 
other  party  purchasing,  shall  be  a  good  and 
lawful  title  to  the  same;  provided,  always,  that 
all  the  debts  and  liabilities  of  said  company 
shall  be  paid;  provided,  further,  that  the  pur- 
-cbaser  or  purchasers  of  said  franchise  and 
roads  shall  be  bound  by  all  the  obligations 
said  Northwestern  Plank  Road  Company  is  by 
its  charter,  and  shall  enjoy  all  the  rigbts  and 
privileges  enjoyed  by  said  company,  and  no 
more. 

On  August  6, 1870,  the  Northwestern  Plank 
Road  Company  made  a  deed  to  Amos  J.  Snell. 
104jThis  deed,  after  reciting  the  'incorpora- 
tion under  the  act  of  March  1,  1854,  quoting 
sections  8  and  5  of  the  act  of  February  15, 1865, 
and  reciting  a  meeting  of  the  stockholders  on 
January  6,  1866,  closes  with  this  resolution, 
passed  at  such  meeting,  and  this  granting 
•clause : 

^*Be9cilted  by  the  itcekholden  of  this  Company, 
That  Thomas  Richmond,  president,  be  author- 
ized to  sell  the  plank  road,  tollhouses,  and 
other  property  belonging  to  the  compan^r,  with 
the  franchise  and  all  its  rights  and  privileges, 
and  give  a  deed  of  the  same  to  the  purchaser 
for  such  sum  and  upon  such  conditions  as  he 
shall  deem  advisable; 

'*  And  whereas  the  said  plank  road  company 
is  entirely  free  from  debt,  now,  therefore.  I, 
Thomas  Richmond,  president  of  the  North- 
western Flank  Road  Company,  for  and  in 
<XMislderation  of  Uie  sum  of  twenty  thousand 


dollars  (|20,000)  to  me  in  hand  paid  by  Amos 
J.  Snell,  of  Jefferson,  in  the  county  of  Cook 
and  state  of  Illinois,  do  hereby  sell,  transfer^ 
convey,  and  set  over  to  the  said  Amos  J.  Snell, 
his  heirs,  executors,  administrators,  and  as- 
signs, 'all  the  property  of  said  company,  con- 
sisting of  the  charter  and  its  amendments  and 
franchises,  the  right  of  way,  the  grading,  the 
planking,  ditches,  bridges,  and  drainages,  the 
tollhouses,  gates,  teams,  implements  of  work» 
and  being  the  plank  from  the  old  city  limits  of 
Chicago  aforesaid  to  the  nine  mile  post,  to- 
gether with  all  the  property,  goods,  and  chat- 
tels of  said  company  of  whatsoever  nature  or 
description:' 

"  To  have  and  to  hold  unto  the  same  Amos 
J.  Snell,  his  heirs,  executors,  administrators, 
and  assigns,  forever. 

"  In  witness  whereof  the  said  Thomas  Rich- 
mond, as  president,  has  hereunto  signed  his 
name  and  affixed  the  seal  of  the  said  North- 
western Plank  Road  Company  this  fifth  day  of 
August.  A.  D.  1870. 

"  [Corporate seal  of  the  North w.  P.  R  R.  Co.] 

**  Thomas  Richmond. 
"Pres'tN.  W.  P.  R.  R.  Co.- 

This  deed  was  duly  recorded.  The  bill  also 
alleges  that  from  that  time  until  his  death  Snell 
continued  in  the  ownership  *of  said  [1115 
property  and  in  the  actual  and  exclusive  posses- 
sion, control,  and  enjoyment  thereof,  and  the 
undisturbed  exercise  of  all  the  franchises,rights, 
and  powers  which  were  conferred  upon  the 
corporation  by  said  enactments.  At  this  time 
the  plank  road,  or  so  much  thereof  as  was 
constructed,  was  outside  of  the  corporate  limits 
of  the  city  of  Chicago,  and  during  such  time 
Snell  erected  a  tollgate  and  tollhouse  on  the 
southeast  comer  of  Milwaukee  avenue  and 
Fullerton  avenue,  at  which  place  the  tolls  were 
collected.  It  is  further  averred  that  on  Feb- 
ruary 8,  1888,  Snell  died;  that  the  present 
plaintiffs  are  his  personal  representatives  and 
heirs;  that  on  December  10,  1888,  the  defend- 
ants commenced  proceedings  for  the  purpose 
of  removing  such  tollgate,  the  territorial  limits 
of  the  city  having  been  duly  extended  so  as  to 
include  a  part  at  least  of  the  toll  road  and  the 
part  on  which  the  tollgate  was  situated. 

To  this  bill  a  demurrer  was  filed,  which,  on 
February  6,  1890,  was  sustained,  and,  the 
plaintiffs  electing  to  stand  by  the  bill,  a  decree 
of  dismissal  was  entered.  On  appeal  to  the 
supreme  court  of  the  state  the  decision  of  the 
superior  court  was,  on  the  14th  day  of  May, 
1890,  sustained,  and  the  decree  of  dismissal 
affirmed.    183  111.  418. 

Messrs.  Frank  J.  Crawford  and  Sidney 
Smith  for  plaintiffs  in  error. 

Messrs,  Edward  Roby  and  Harry  Rubens 
for  defendants  in  error. 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court: 

By  this  writ  of  error  we  are  called  upon  to 
review  the  decision  of  the  supreme  court  of  the 
state  of  Illinois,  and  it  is  insisted  that  that  de- 
cision is  in  conflict  with  the  clause  of  the  first 


4o  duiarestaUUMO  void  as  in  eonjiiet  with  state  eon^ 
eittMtUm:  to  revise  deerees  of  state  courts  as  to  cof^ 
etitueiinn  of  state  knoi,  tee  note  to  Hart  y.  Lam- 

1S2  U.  &  U.  8.,  Book  88. 


phire,  7: 070  and  to  Commercial  Bank  of  Cincinnati 
V.  Buokinffham,  12: 108. 
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•ection  of  the  14th  Amendment  to  the  national 
Constiturion,  which  declares  that  "no  state 
•hall  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law/' and  of  the  lOlh 
•eciion  of  tbe  first  article  of  that  Constiiution, 
190J  *which  prohibits  a  state  from  passing 
toy  law  impairing  the  obli^atioDS  of  contracts. 
it  is  the  settled  law  of  this  court  that  to  give 
It  jurisdiction  of  a  writ  of  error  to  a  state  court 
it  must  appear  afflrmatiyely  not  only  that  a 
Federal  question  was  presented  to  that  court 
for  decision,  but  also  that  the  decision  of  tbe 

auestion  was  necessary  to  the  determination  of 
le  cause,  and  that  it  was  actually  decided  ad- 
versely to  the  party  claiming  a  right  under  tbe 
Federal  laws  or  Constitution;  or  that  the  judg 
ment  af  rendered  could  not  have  been  given 
without  such  decision.  Miller  v.  Anderson 
(''Miller  ▼.  9u>ann")  150  U.  S.  132  [87:  1028J: 
EuitU  V.  BoUes,  150  U.  8.  861  [87:  1111].  and 
cases  cited  therein. 

Guided  by  tbe  rule  thus  laid  down  and  long 
established,  we  turn  to  the  record,  including 
therein  tbe  opinion  of  tbe  supreme  court  of  the 
State,  to  see  what  in  fact  was  decided.  From 
■ucb  inspection  it  is  obvious  that  tbf>re  was  no 
decision  adverse  to  tbe  rights  vested  in  tbe 
Northwestern  Plank  Road  Company  by  its 
charter.  On  the  contrary,  the  clear  concession 
in  the  opinion  of  tbe  supreme  court  was  that 
that  company  had  by  its  charter  a  valid  and  ex- 
clusive franchise  in  respect  to  the  toll  road,  in- 
cluding therein  the  right  to  take  tolls,  and  to 
erect  and  maintain  a  tollgate  tberpfor.  All  the 
contract  rights  which  it  can  be  claimed  passed 
l^ihe  charter  to  the  plank  road  company  were 
conceded  to  have  passed  to  it.  and  the  matter 
which  was  determined  by  that  court,  and  upon 
which  its  decision  rested,  was  that  the  fran- 
chises, thus  vested  in  the  corporation,  did  not 
pass  by  the  deed  made  under  the  authority  of 
the  Act  of  1865  to  Snell  and  bis  heirs  in  perpet- 
uity. It  was  not  denietl  that  those  franchises 
gassed  to  Snell  by  tbe  deed  of  August  5, 1870, 
ut  the  ruling  was  that  such  conveyance  did  not 
Test  in  the  grantee  the  franchises  as  a  matter  of 
private  property,  to  pass  by  inheritance  to  his 
Beirs. 

In  order  that  there  maybe  no  misunder- 
standing of  the  rulings  of  the  supreme  court 
we  quote  at  length  from  its  opinion: 

**By  the  Act  of  1854,  Gray,  Filkins,  Rich- 
mond, and  their  associates  became  a  corporate 
body,  with  the  right  of  perpetual  succession, 
19?]  etc.  This  was  the  franchise  of  the  *cor- 
porators.  By  tbe  same  Act  the  corporate  body 
received  tbe  right  to  construct  and  maintain  a 
tollroad,  and  to  build  tollhouses,  and  collect 
tolls.  These  were  tbe  franchises  of  the  corpo- 
ration. The  former  franchise,  that  is  to  say, 
the  franchise  to  be  a  corporation,  cannot  be 
transferred  without  express  provision  of  law 
pointing  out  the  mode  in  which  the  transfer  is 
to  be  made.  Coe  v.  Columbus,  P,  &  I.  R. 
Co.  10  Ohio  St.  872.  75  Am.  Dec.  518;  Mem- 
phis A  L.  R.  R,  Co,  V.  Berry,  112  U.  8.  609 
[88: 8871.  Tbe  Act  of  1865  authorizes  tbe  sale 
of  'the  franchise  the  property,  and  immuni- 
ties' of  the  plank  road  company,  and  specifies 
that  such  transfer  is  to  be  made  by  deed  of  the 
pfesident.  If  the  word  'franchise'  as  here 
nsed  is  broad  enough  to  include  the  franchise 
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to  he  a  corporation,  with  the  power  of  perpet- 
ual succession,  even  then,  Snell  was  not  there- 
bv  made  a  corporation  under  the  old  charter. 
He  was  merely  vested  with  the  'right  to  or- 
nmize  as  a  corporation'  {Memphis  £  L,  R,  B. 
Co.  V.  Berry,  supra)  but  such  organization 
never  took  place.  Neither  he  nor  his  heirs  or 
representatives  are  claiming  as  the  corporate 
successors  of  the  plank  road  company.  Tha- 
appeUants  are  claiming  as  the  heirs  of  Snell, 
the  individual. 

"  *Tbe  franchise  of  becoming  and  being  a. 
a  corporation  in  its  nature  is  incommunicable- 
by  tbe  act  of  the  parties  and  incapable  of  pass- 
ing by  assienment.'  Memphis  dk  L,  R.  It.  Co, 
V.  Berry,  supra.  If  Snell  in  bis  lifetime  was» 
tbe  owner  of  such  franchise  by  express  legisla- 
tive grant,  he  could  not  assign  it  and  it  could 
not  descend  to  his  heirs.  He  failed  to  use  it 
for  the  pur]>ose  of  effecting  any  corporate  or- 
ganization and  it  died  with  him.  Even  if  this> 
were  not  so  bis  failure  to  effect  said  organiza- 
tion within  ten  days  after  tbe  constitution  of 
1870  went  into  effect  rendered  it  impossible^ 
under  section  2  of  article  11  of  that  consiitu- 
tion,  to  give  any  vuliditv  to  an  or^anizatioa 
made  after  the  lapse  of  such  period  of  tea 
days. 

*'If  the  franchises  designated  as  those  which 
belong  to  the  corporation  as  distinguis)hed  fronAr 
the  corporators  passed  to  Sneli  by  the  transfer^ 
and  if  be  bad  tbe  ri^ht  to  maintain  the  toll- 
houses transferred  to  him  and  to  collect  tbe  tolls 
therefrom,  did  such  franchises  and  rights  paa» 
to  the  appellants  at  his  death?  The  second  pro- 
viso of  section  5  of  the  Act  of  1865  *is  [lOS^ 
as  follows:  ^Provided  further,  that  the  pur- 
chaser or  purchasers  of  said  franchise  and  road 
shall  be  bound  by  all  tbe  obligations  said 
Northwestern  Plank  Road  Companj^  is  by  it» 
charter,  and  shall  enjoy  all  the  rights  and 
privileges  enjoyed  by  said  company  and  no 
more.'  This  provision  is  to  be  strictly  con- 
strued in  favor  of  the  public  and  against  the- 
crantee  of  tbe  privileges  in  question.  Augell^ 
III !ih ways,  g  857;  I  Morawetz,  Priv.  Corp. 
5^  328;  i^tormfeltz  v.  Manor  Tump.  Co,  13  Pa. 
555.  The  person  who  is  to  'enjoy  all  the 
rights  and  privileges  enjoyed  by  said  com- 
pany' is  stated  to  be  tbe  purchaser  of  the  fran- 
chise and  road.  It  is  not  stated  that  the  pur* 
chaser  and  his  heirs  and  assigns  shall  enjoy 
such  rights  and  privileges.  It  it  had  been  the 
intention  of  the  legislature  that  the  heirs  of  the 
purchaser  should  succeed  to  the  privilege  of 
collecting  tolls  and  maintaining  tollgates,  it 
would  have  been  so  specified. 

'*The  dissolution  of  the  corporation  did  awar 
with  the  right  of  perpetual  succession  whicL 
attached  to  the  corporate  body.  By  neglect- 
ing to  organize  a  corporation  with  such  privi- 
lege of  perpetual  succession,  if  tbe  power  to 
do  so  passed  to  him,  Snell  failed  to  preserve  tho 
element  of  perpetuity;  but  if  the  right  to  col- 
lect tolls  and  maintain  tollhouses  descended  to 
his  heirs,  and  by  consequence  became  inherit- 
able by  the  heirs  of  such  heirs,  then  there  was* 
a  continuation  of  tbe  perpetuity  which  has 
been  abrogated  by  the  dissolution  of  the  cor- 
poration. It  is  true  that  the  deed  made  by  tho 
president  of  the  corporation  to  Snell  conveya 
to  him,  'his  heirs,  executors,  administrators, 
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and  ivIkhi,'  hut  tbe  question  is  not  what  the  *THG     CINCINNATI     SIEMENS-  [200 

lansuRge  nf  the  deed  wbb.  but  what  tbe  legii-  LDNQRBN  QKB  ILLUHINATINQ 

laiure  authorized  to  be  put  iDto  tbe  deed."  COMPANY,  Ftff.  in  Sir., 

Tbere  can  be  no  mUIake  as  to  tbe  scope  of  •. 

this  df claiOD.    It  ii  that  tbe  franchlBes  VfBled  -jHE    WESTERN    SIEMENS -LUNQREH 

Id  tbe  plank  road  corporation,  though  pasaiog  COMPANY, 
to  Snell  by  the  deed,  paased  to  bim  aoa  not  to 

him  and  hlB  beirs,  and  that  be  took  bj  Buob  see  S.  C.  B«portcr<i  ed,  aoojni.l 
deed  only  a  life  eatate.     B>it  Id  this  is  presented 

no  question  ot  a  Federal  nature,  but  only  of  tbe  Saleofgoodi—ilipnlnluin — damage!  for  hreaeh 

eitent  of  an  authority  to  dispose  of  its  franchises  of  contract — hme  limited— judga  ezpTeuien  tf 

given  by  a  auiute  to  a  corporation.     It  Is  as-  opinion. 
snnied  that  thecharter  wasa  validandblnrttng 

lUO]  contract,  and  that  *by  it  certain    fran-  L    OnecanDotacaeptiroodifroTnanotber,  and  lis* 

elitsea  were  vested  in  the  Northwestern  Plank  them,  and  then  refuse  to  pay  for  item,  on  tbe 

Road  Compstiy  at  Its  absolute  property,  be-  BrouDdthat tieoevBrordernd  them, 

Tond  tbe  power  of  the  stale  to  arbllrarily  re-  t.    where  the  Btlpulallon  In  the  contract  li  that 

Uke.     Alletthegrantof  this  charter,  and  after  <">«  oompaoy  wlU  tell  exolmivHr  to  another. 

tbe    full   ioTeatilure  of  tbe  corporatioti  wilb  the  bumora  ana  iampa  made  by  the  former  and 

tbcK  franchi-es,  an  act  was  paase.1  eidnR  it  r"'  oot  knowingly  permit  other  pan.™  lo  eell 

.utbori.y  to  dispose  of   them.'Zi  thf^  malter  ^"/laTpT tt'ac^^";^ It^^, ia!  Tr^lTZ 

which  was  dcternained  by  the  supreme  court  ZT,.^-.  a^dTth??o^-S^r1"  not  l.Ifo™ot  .'o^ 

wu  as  to  the  eatent  of  the  aulbonly  Ibus  coo-  „aleby  another  within  that  wrritory,  the  fact 

""*"•     But  lo  inis  there  is  on  maHer  of  cod-  that  one  wai  made.  Involved  no  breach  of  the 

tract.     The    Elate   never  contracted  with  tbe  .contract. 

piank  road  comppny  that  it  should  have  tbe  g.  Actual  damages  la  all  the  law  elves  In  case  of  ■ 
power  to  transfer  Il«  franchises;  nor  with  these  breach  of  contract;  proOts  which  would  li 
plalnliB's  that  their  intestate  and  ancestor 
sliould  acquire  an  abaoliiie  title  to  these  frao- 
cblseswitb  an  indefeasible  eslale  of  inherit- 
ance. The  mere  ernnt  of  franchises  to  a  cor-  remiite,  or  whero  It  may  be  rea^cinably  pre- 
poralion  carries  wilb  it  no  power  of  alieOBtioQ.  """s" '"«  ^^"t  ""^  •'"'I"  ^^^  intent  and  mut. 
Od  the  contrary,  the  general  rule  is  that,  in  ""  undersUnaina  of  both  parties. 
tfas  absence  of  Clpresa  authority,  they  are  *■  The  recovery  for  damages  !■  properly  limited 
incapable  of  alienation.  Abd  many  cases  ba^e  f"  "'"  d»"«««"  -'■'''l'  "^  ,«!«  "o^  '"  ">"  P'^- 
■risen  in  which  an  atlempled  alienilion  by  the  '"^'v""  eatabliahed  by  the  testt- 
corpormiou  has  been  declared  bv  the  courts  to  ,  .  „  .  ,  ,  ,  ^  .u  .  j_  •  ... 
be  void. as  divesting  it  of  the  power  to  dis-  ^  ,^''^^J'ZT^lf,^l^TX^J^^^,^r 
Charce  the  duties  imposed  by  the  charter.  ™*^^n V^eFeder^l  ^m^t. 
Tkamnt  V.  II'mJ  Jeraen  R.  Co.  JOl  D.  "  "■  or  a  lu  ^r». 
[25:li5ii!;  Pennti/ltonia  R.  Co.  v.  St.  T. 
A.  A  r.  H.  R.  Co.  118  D.  S.  290  [30;  SSJ 

Tk  um-^il  rlTJr™"rf  ,  W,«  TN  ERROR  lotheCircuitCourtof  theDniled 
L^^^<cJ^■(Vr8V'/s''''2T[2'^;55|.'^In    J-  ?ta,es  for  the  Southern  District  of  Ohio   to 

S"rTbroTautho^iJ'b,'foandXTt   '^«    Cincinnati    Siemens- I.ungren   Oas   lllo- 
^im.  and  that  is  a  tneregrani  of  a  permis-    '"in'"n«t  Company,  defendant^or  Roods  and 
atontosell.     Determining  Ibe  extent  of  that   '""cbnndise    soW   and  delivered  by  piaintill 
permission  determioes  no  question  of  contract,    ">  dehudant.     AJpmud. 
and  presents  BO  ottier  matter  of  a  Federal  nat-        „,  ,  .  i„   u       i    ,■     -o 

are.  If  it  be  true,  as  decided  bv  the  supreme  ^'"'^H??  ^  ^^  ,  eao  ff  /f^^  rorti 
court.  Ilial  only  a  iHe  estate  pn^spd  to  Snell,  ,  'On  February  25.  1B80  the  defendant  201 
IbcD  tbe  plainlitTs  have  no  interest  in  the  fran-  '"  ""»'■  "  corporation  of  the  state  of  lllmois, 
cbiaes  and  tliedi'miirrer  to  the  bill  was  uroo  commenced  ita  adiuu  id  the  circuit  court  of 
erlrs,Ui:,ined,  This,  therefore,  is  a  pivolal  Ihe  United  Siatea  (or  the  Southern  District  of 
guMtioD.  and  havins  been  deeded  adversely  ^^}°*°  ^'^^^J"  from  the  defendant,  a  corpo- 
to  the  nlalnliffa  and  in  it  ihiri.  Iwinn-  nr.  mni  ""™  created  undtT  the  laws  of  Ohio,  tbe  atim 
Wr  Of  a  Fcdc^l  niture  it  folro"!  Zi^lh  ^^^^^f*  '"^  ^oods  and  merchandise.  The 
court  has  no  Jutisdiciion,  and  the  case  must  defendant  appeared  and  filed  an  anawer  and 
be  diamlsacd.  Nora.— ^i  to  cnntrnctt,  their  tnl*rpr«alion  and 

vahdfrir.  see  note  to  Dell  v.  Bruen.  11:89. 
Ai  to  eortnnntt  fn  wntraet;  tchen  ilffKndsnl  and 

vtlien  inilepenclaxt,  tee  note   to   Qoldsborougb  r. 

Orr.  K:«0O. 
Ai  to  »tat^  Bum  In  contrast:  'Uhefiier  penaity  or 

tiQui.l<ileii  damaoei,  see  nola  la  Tayloe  v.  Sandt* 

ford,  6:  SM. 
Ai  to  what  'umtraeu  ore  vofd  oi  agatmt  iniMtt 

poUcu  nr  ru  Illegal.-  Ulwol  eontiderntlon,  trh«n  a  da- 

ttnte:  a^amenl  not  U<  hid;  InW'W  wrv*e«;  l"r  con- 

tinocnr  /cm:  to  pr«ient  torapeWion,  see  note  to 

Bartla  t.  Nutt;  T:  KB. 
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cross  petition.  A  trial  was  had  before  a  jury, 
which,  on  February  10,  1800,  returned  a  ver- 
dict for  the  plaiotiff  in  the  sum  of  $5752. H4. 
This  amount  was  reduced  by  the  plaintiff,  in 
accordance  with  the  opinion  of  the  court,  by 
the  sum  of  $127.90,  and  for  the  balance,  with 
interest,  a  judgment  was  entered.  To  reverse 
•uch  judgment  defendant  sued  out  a  writ  of 
error  from  this  court. 

Messrs,  J.  W.  Warrington  and  Edward 
IHenst  for  plaiutiff  in  error. 

Messrs.  Lowrey  Jaclison  and  Kramer  c£ 
Kramer  for  defendant  in  error. 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court: 

On  November  9, 1887.  the  Siemens- Lungren 
Gas  Illuminating  Company  of  Chicago,  a  cor- 
poration of  lUinuis,  which  had  acquired  by 
contract  from  the  Siemens- Lungren  Company, 
of  the  state  of  Pennsylvania,  the  exclusive 
rieht  and  privilege  of  selling,  placing,  and  op- 
erating in  the  state  of  Ohio  the  patented  regen- 
erative and  other  gas  lamps,  appliances,  and 
fixtures,  made,  owned,  or  controlled  by  the 
Pennsylvania  corporation,  entered  into  a  con- 
tract with  certain  individuals,  which  contract 
was  immediately  thereafter  transferred  by 
them  to  the  defendant  company,  giving  the 
like  exclusive  rights  for  the  counties  of  Ham- 
ilton, Butler,  and  Montgomerv,  in  the  state  of 
Ohio.  This  contract  specified  the  terms  and 
conditions  on  ^hich  the  Chicago  company 
would  supply  the  articles  for  sale  and  use  in 
those  counties.  The  Chicago  corporation 
afterwards  transferred  all  its  franchises  and 
property,  including  its  rights  and  interest  in 
this  contract,  to  the  plaintiff.  The  Ohio  com- 
I»ny  carried  on  its  correspondence,  and  sent  its 
orders  for  goods  to  the  Gas  Illuminating  Com- 
202]  pany,  *and,  though  notified  of  the  trans- 
fer to  the  plaintiff,  declined  in  its  letters  to  re- 
cognize such  transfer.  At  the  same  time  it  re- 
ceived the  goods  and  did  not  return  them;  and 
received  them  knowing  that  they  were  sent  by 
the  plaintiff.  Upon  this  the  defendant  invokes 
the  rule  laid  down  in  Arkansas  VaUey  Smelt. 
Co.  V.  Beiden  Min.  Co.  127  U.  S.  879  \Z2:  246], 
and  insists  that  the  contract  was  ot  such  a 
nature  that  it  could  not  be  assigned  by  the  Gas 
Illuminating  Company  to  plaintiff  without 
the 'consent  of  defendant,  which  consent  was 
positively  refused.  But  that  doctrine  has  no 
application  under  the  circumstances  of  this 
case.  Defendant  could  not  accept  these  goods 
from  the  plaintiff,  and  then  refuse  to  pay  for 
them.  It  is  immaterial  whether  there  was  an 
assignment  from  the  Gas  Illuminating  Com- 
pany to  the  plaintiff  or  not,  or  whether,  if 
there  was  one,  it  was  ever  assented  to  by  the 
defendant  or  not.  When  the  defendant  or- 
dered the  goods  from  the  Gas  Illuminating 
Company,  and  the   plaintiff    forwarded    the 

goods  upon  that  order,  the  defendant  might 
ave  returned  them,  and  declined  to  have  any 
dealings  with  the  plaintiff;  but  it  could  not 
accept  the  (roods  and  use  them,  and  then  say 
it  never  ordfered  the  goods  from  the  plaintiff, 
never  had  any  contract  with  it,  and  never  as- 
iented  to  any  assignment  to  the  plaintiff  of  its 
contract  with  the  Illuminating  Company. 
Ot  count,  if  the  plaintiff  undertook  to  f  ur 
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nish  goods  on  the  order  of  the  defendant— an 
order  based  upon  a  contract  between  the  de- 
fendant and  the  Gas  Illuminating  Company — 
it  furnished  them  subject  to  all  the  terms  of 
that  contract,  and  the  defendant  may  right- 
fully invoke  any  stipulation  thereof  as  a  de- 
fense in  whole  or  in  part  to  the  action. 

Another  question  arises  on  these  facts.  The 
contract  hereinbefore  referred  to  contained 
this  clause: 

"That  during  the  entire  period  covered  by 
the  licenses  and  patents  now  owned  by  the  said 
Siemens- Lungren  Company,  or  which  may 
hereafter  be  acquired  on  improvements  and  re- 
issues, the  said  Siemens- Lungren  Gas  lllumia- 
ating  Company  will  sell  exclusively  to  said  par- 
ties of  the  second  part  for  use  in  the  countief 
before  named  all  the  burners,  fixtures  and  ap- 
pliances *made  by  said  Siemens-Lungren[203 
Company  and  will  not  knowingly  sell  or  per- 
mit other  parties  to  sell  for  use  in  said  territory 
any  burners,  lamps,  or  goods  made,  owned,  or 
controlled  by  said  Siemens- Lungren  Company 
but  will,  upon  the  contrary,  to  the  best  of 
their  ability,  prevent  the  sale  of  any  such  ar- 
ticles for  use  within  the  territory  named  to  any 
other  than  the  parties  of  the  second  part,  their 


successors  or  as.«igns 


There  was  testimony  showing  that  after  the 
execution  of  this  contract  the  Middletown  Gaa 
Company  purchased  nine  lamps  from  the 
plaintiff,  and  one  hundred  and  twenty-two 
lamps  from  the  Pennsylvania  corpora t it »d. 
Middletown,  where  this  gas  company  was  lo- 
cated, is  in  Butler  county,  Ohio,  and  within 
the  limits  of  the  territory  sold  to  the  Cincin- 
nati parties.  There  was  no  testimony  tending 
to  show  that  the  original  Chicago  corporation, 
or  this  plaintiff,  knew  of  the  sale  by  the  Penn- 
sylvania corporation  to  the  Middletown  Gaa 
Company.  On  the  contrary,  the  testimony  of 
plaintiff's  two  principal  officers  was  that  such 
sale  was  wholly  unknown.  Upon  this  failure 
to  show  any  knowledge  of  the  sales  made  bv 
the  Pennsylvania  corporation  the  court  struck 
out  all  the  testimony  as  to  such  sales.  In  ref- 
erence to  the  sale  of  the  nine  lamps  by  the 
plaintiff,  the  court  ruled  that  it  was  a  technical 
breach  of  the  contract,  and  charged  the  }ur^ 
to  allow  to  the  defendant  as  damages  the  profits 
received  by  the  plaintiff  from  such  sales. 
There  was  no  direct  testimony  that  the  plain- 
tiff was  aware  at  the  time  of  the  sales  of  these 
nine  lamps  that  Middletown  was  within  the 
territory  which  had  been  sold  to  the  Cincin- 
nati parties,  and  the  letters  of  the  secretary 
and  president  of  the  plaintiff  company  state 
that  the  sales  were  made  inadvertently  and  in 
ignorance  of  that  fact,  yet  the  sales  were  held 
by  the  court  to  be  in  direct  violation  of  the 
terms  of  the  contract,  and.  therefore,  giving  a 
right  to  the  defendant  to  damages.  The  con- 
tention now  is  that  the  court  erred  in  restrict- 
ing the  damages  to  the  profits  made  by  the 
plaintiff,  and  it  is  insisted  that  the  defendant 
was  entitled  to  recover  what  it  would  have 
made  had  it  sold  and  placed  the  lamps  in 
Middletown  at  the  prices  at  which  it  was  so 
selling  *and  placing  them,  if  not  to  a  [204 
larger  sum  which  the  jury  might  estimate  were 
the  damages  resulting  from  this  interference 
with  its  monopoly  in  the  purchased  territory. 

We  cannot  concur  in  these  views,  and  are 

IS9  t.  H. 
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of  opfnion  tbat  tbe  rulings  of  tbe  trial  court 
were  correct.  With  reference  to  the  sale  by 
the  Pennsylvauia  corporation,  the  stipulation 
in  the  contract  is  that  the  Chicago  company 
*'  will  not  knowingly  sell,  or  permit  other  par- 
ties to  sell,  for  use  in  said  territory,  any  bum- 
erf,  lamps,  etc."  The  scienter  is  an  essential 
term  in  this  covenant.  There  is  no  presump- 
tion and  DO  evidence  that  tbe  original  Chicago 
corporation  or  the  plaintiff  knew  what  the 
Pennsylvania  company  was  doing,  and  if  they 
did  not  know  of  such  a  sale  the  fact  that  one 
was  made  involved  no  breach  of  the  contract. 

Neither  was  the  defendant  entitled  to  any 
other  damages  by  reason  of  the  sale  by  the 
plaintiff  than  the  profits  which  the  latter  re- 
ceived. There  is  no  presumption  that  the 
Cincinnati  company  would  have  been  able  to 
tell  or  place  any  lamps  in  Middletown  at  the 
prices  it  demanaed.  On  the  contrary,  the  tea- 
timonv  of  the  president  of  tbe  defendant  com- 
pany is  that  tbe  Middletown  company  refused 
to  deal  with  it,  and  it  is  against  all  the  rules  in 
respect  to  damages  for  a  breach  of  contract  to 
five  to  tbe  defendant  the  profits  of  a  sale  which 
It  did  not  make,  and  which  there  if  no  reason 
to  believe  it  ever  would  have  made.  There  is 
no  pretence  of  any  wanton  and  willful  breach 
by  the  plaintiff;  nothing  that  suggests  punitive 
damages,  or  that  shows  wherein  the  defendant 
was  damified  other  than  by  the  loss  of  the  prof- 
its which  the  plaintiff  received.  Pass  beyond 
tbat  and  there  is  only  a  domain  of  speculation 
—a  mere  guess  as  to  what  might  have  hap- 
pened. The  case  of  Seymour  v.  MeCormick, 
57  U.  S.  16  How.  480  [14:  1024].  is  in  point. 
In  that  case  the  trial  court,  among  other  things, 
chained  the  jury  as  follows: 

"The  general  rule  is,  that  the  plaintiff,  if  he 
has  made  oqt  his  right  to  recover,  is  entitled  to 
the  actual  damages  ne  has  sustained  by  reason 
of  the  infringement,  and  those  damages  may 
be  determined  by  ascertaining  tbe  profits 
which,  in  judgment  of  law,  he  would  have 
made,  provided  the  defendants  had  not  inter- 
fered with  his  rights. 

2051  ♦"That  view  proceeds  upon  the  princi- 
ple, that  if  the  defendants  had  not  interfered 
with  the  patentee,  all  persons  who  bought  the 
defendant's  machines,  would  necessarily  have 
been  obliged  to  go  to  the  patentee  and  purchase 
hit  machine.  That  is  the  principle  on  which 
tbe  profits  that  the  patentee  might  have  made 
out  of  the  machines  thus  unlawfully  construe- 
ed.  present  a  ground  that  may  aid  the  jury  in 
arriving  at  the  damages  which  the  patentee 
has  sustained.'' 

But  this  court  was  of  a  different  opinion, 
•aying: 

"Actual  damages  must  be  actually  proved, 
and  cannot  l>e  assumed  as  a  legal  inference 
from  any  facts  which  amount  not  to  actual 

froof  of  the  fact.  What  a  patentee  'would 
ave  made,  if  the  infringer  baa  not  interfered 
with  bis  rights,'  is  a  question  of  fact  and  not 
'a  judgment  of  law.  The  question  is  not 
what  speculatively  he  may  have  lost,  but  what 
actually  be  did  lose." 

It  ia  true  that  that  was  an  action  for  an  in- 
fringement, and  this  for  a  breach  of  a  contract, 
but  still  tbe  rule  of  damages  is  the  same.  Act- 
ual damages  is  what  the  law  gave  in  case  of 
an  infringement  {BirdioUv.  Coolidge,  98  U.  8. 
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64  [28:  802])  actual  damages  is  all  the  law  gives 
in  case  of  a  breach  of  contract.  Indeed,  the 
real  difference  between  that  case  and  this  is  not 
30  great  as  would  be  suggested  by  a  descrip- 
tion of  the  respective  causes  of  action.  For 
here,  under  the  conti-act  made  by  the  plaintiiTa 
assignor  with  the  Cincinnati  partie8,the  defend- 
ant oecame  vested  with  a  monopoly  of  salei 
within  the  prescribed  territory  of  like  nature 
to  the  monopoly  given  by  tbe  government  for 
the  whole  territory  of  the  Unit^  States  when- 
ever it  issues  a  patent;  and  tbe  act  of  the  plain- 
tiff in  making  a  sale  within  that  territory  was 
an  infringement  similar  to  tbat  of  a  sale  of 
a  patented  article  made  within  the  limits  of 
the  United  States  in  defiance  of  the  righta 
of  the  patentee.  Nevertheless  it  must  be 
be  conceded  tbat  in  the  case  at  bar  there  ia 
technically  a  claim  for  a  breach  of  a  contract, 
and  it  is  undeniable  that  in  some  cases  the 
profits  that  would  have  been  made  are  proper 
elements  of  damage  in  such  an  action.  This 
matter  has  been  recently  considered  by  this 
court  in  Howard  v.  Stillvcell  d  B.  Mfg.  Co.  189 
U.  S.  199  [85:  147],  from  the  'careful  [206 
opinion  of  Mr,  Justice  Lamar  in  which  case  we 
quote  as  follows: 

"Tbe  grounds  upon  which  the  general  rule  of 
excluding  profits,  in  estimating  damages,  rests 
are  (I)  that  in  the  greater  numl^r  of  cases  such 
expected  profits  are  too  dependent  upon  numer- 
ous, uncertain  and  changing  contingencies  to 
constitute  a  definite  and  trustworthy  measure 
of  actual  damages;  (2)  because  such  loss  of 
profits  is  ordinarily  remote  and  not,  as  a  mat- 
ter of  course,  the  direct  and  immediate  result 
of  the  non-fulflllmeut  of  tbe  contract;  (8)  and 
because  most  frequently  the  engagement  to 
pay  such  loss  of  profits,  in  case  of  default  in 
tbe  performance,  is  not  a  part  of  the  contract 
itself,  nor  can  it  be  implied  from  its  nature 
and  terms.  1  Sedgw.  Damages  (7th  ed.)  108; 
The  Livelt/,  1  Gall.  815,  325,  per  Mr,  Justice 
Story;  The  Anna  Maria,  15  U.  S.  2  Wheat. 
827  [4:  252];  The  AmiaUe  Nancy,  16  U.  8.  8 
Wheat  546  [4:  456];  La  Amistad  de  Rues.'iS 
U.S.  5  Wheat.  385  [5:  115];    8mith  v.  Oon- 


861; 


(fry.  42  U.  S.  1  How.  28  [11:  861 ;  PaH^  v. 
United  States,  100  U.  S.  500, 
Bulkley  v.  United  States,  86  U.  S.  19  Wall 
[22:  C2].  But  it  is  equally  well  settled  that  the 
profits  which  would  have  been  realized  had 
the  contract  been  performed,  and  which  have 
been  prevented  by  ita,breacb,are  included  in  tbe 
damages  to  be  recovered  in  every  case  where 
such  profits  are  not  open  to  the  objection  of 
uncertainty  or  of  remoteness,  or  where  from 
the  express  or  implied  term  of  the  contract  it- 
self, or  tbe  special  circumstances  under  whicb 
it  was  made,  it  may  be  reasonably  persumed 
that  they  were  within  the  intent  and  mutual 
understanding  of  both  parties  at  the  time  it 
was  entered  into.  United  States  v.  Behan,  110 
U.  S.  838,  845,  846.  847  [28:  168,  170,  1711  ; 
West4irn  U.  TeUg.  Co.  v.  Ilall,  124  U.  S..  444, 
454,  456  [SlA19ASdh  Philadelphia,  W.  db  B. 
R.  Co,  V.  Howard,  54  U.  S.  18  How.  807  [14: 
1571." 

Tested  by  the  rules  here  laid  down,  it  is  ob* 
vious  that  the  defendant  is  not  entitled  to  re- 
cover as  damages  the  profits  which  it  would 
have  received  if  it  bad  made  a  sale  of  the  nine 
lamps  at  ita  price  to  the  Middletown  Gas  Com- 
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psDj,  for  it  is  wholly  uncertain  that  it  would 
Lave  been  able  to  make  such  a  sale.  Indeed, 
the  testimony  of  its  own  president  is  flatly  to 
the  contrary.  It  does  not  follow  because  a  party 
207]  makes  a  purchase  *at  a  lower  price  that 
he  would  have  bought  the  same  article  at  a 
higher  price.  Tbe  price  is  the  one  thing  which 
oftentimes  determines  the  question  of  purchase 
or  no  purchase.  It  is  true  there  may  be  cases 
in  which  a  necessity  compels  the  purchaser  to 
have  the  article,  and  then  if  he  cannot  buy  it  at 
one  price  he  must  at  another.  But  no  such 
oecessity  appears  here,  and  although  the  gas 
company  did  purchase  the  nine  lamps  at  a 
particular  price  it  does  not  follow  therefrom 
that  it  would  have  purchased  them  at  any 
higher  figures.  On  the  contrary,  it  is  reason- 
ably certain  that  it  would  not. 

iNorcan  it  be  assumed  that  profits, such  as  are 
claimed,  were'*  within  the  intent  and  mutual 
understanding  of  both  parties."  It  can  hard- 
ly be  presumed  that  the  parties  intended  that 
the  defendant  should  receive  as  damnges  for 
breach  of  the  contract  the  profits  of  a  sale  which 
it  could  not  make,  rather  than  the  protits  of  a 
sale  that  was  made.  There  must  indeed  be  some 
fpecial  circumstances  before  it  can  be  inferred 
that  parties  intend  that  profits  based  upon  a 
Bale,  which  it  is  apparent  could  not  have  been 
made,  should  be  the  measure  of  damages.  Act- 
ual damage  will  generally  l>e  assumed  to  be 
the  intended  measure  of  compensation,  and  all 
defendant  has  shown  in  this  case  is  that  the 
gas  company  did  buy  at  a  given  price.  The 
profits  at  that  price  it  lost  by  reason  of  the 
plaintiff's  sale,  and  that  is  the  only  actual  dam- 
age which  appears  from  the  transaction.  We 
aee  no  error  io  the  rulings  of  the  court  in  this 
respect. 

A  third  question  arises  upon  the  following 
•tipulation  in  the  contract: 

"That  the  said  Siemens- Lungren  Gas  Tlumi- 
OAtiug  Company  guarantees  the  life  service  of 
any  lamps  furnished  to  be  five  (5)  years,  exclu- 
sive of  any  globes  broken  or  other  aamage  done 
through  careless  handling,  and  that  it  will  de- 
fray the  expenses  of  any  incidental  repairs 
which  may  be  necessary  to  keep  said  lamps  in 
good  and  serviceable  condition  during  the 
period  named.  And  that  upon  the  expiration 
of  said  period  of  five  years  they  will,  if  the 
parties  of  the  second  part  so  desire,  guarantee 
that  the  said  lamps  will  be  guaranteed  for  an 
additional  period  of  five  years  upon  being  paid 
208]  tbe  'additional  sum  of  three  (8)  dollars 
for  each  lamp  thus  guaranteed." 

There  was  testimony  tending  to  show  what  re- 
pairs had  been  made  bj  the  defendant  and  their 
cost,  and  tbe  court  charged  the  iury  that  they 
should  deduct  from  tbe  plaintiff  s  claim  what- 
ever amount  the  testimony  disclosed  to  he  the 
proper  cost  of  such  repairs.  Of  this  no  com- 
plaint is  made,  but  in  addition  the  defendant 
asked  an  instruction  that  the  iury  should  take 
into  consideration  the  probable  repairs  to  said 
lamps  for  the  balance  of  the  period  of  five 
years,  as  guaranteed  by  said  contract,  which 
instruction  the  court  declined  to  give.  It  also 
during  the  trial  sustained  an  objection  to  the 
following  question  put  to  the  president  of  the 
defendant  company: 

"Q.  I  will  ask  you  to  state  whether  or  not, 
■a  the  lamp  grows  older  and  remains  in  service 
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longer,  there  is  an  increase  in  the  cost  and  in 
the  repvirs  ?" 

Of  tnese  rulings  the  defendant  now  com* 
plains,  and  insists  that  where  damages  are  re- 
coverable under  a  contract,  such  as  this,  "to 
keep  the  patented  articles  in  repair  for  a  speci- 
fied time,  the  recovery  should  be  allowed  for 
the  whole  time  specified,  and  not  merely  up  to 
the  date  of  the  trial." 

A  suflScient  answer  to  this  contention  is  that 
in  the  count  in  the  cross  petition,  in  which 
damages  are  sought  to  be  recovered  for  a 
breach  of  this  covenant,  the  onlv  alleiration  of 
damage  is  in  these  words:  "Defendant  alleges 
that  it  has  paid  out  for  such  repairs  to  lamps 
so  purchased  by  it,  including  those  stated  in 
the  account  attached  to  petition,  to  date,  the 
sum  of  sixteen  hundred  ($1600)  dollars,  no 
part  of  which  has  been  repaid  to  it."  The 
only  claim,  therefore,  which  the  defendant 
made  was  for  the  suras  which  it  had  already 
paid  out,  and  the  inquiry  was,  therefore,  prop- 
erly limited  to  that  whioh  it  claimed.  The 
suggestion  that  at  the  close  of  the  cross  peti- 
tion there  was  a  general  prajer  for  judgment 
against  the  plaintiff  in  the  sum  of  $28,850  will 
not  avail  the  defendant  in  this  respect,  because 
that  prayer  commences  with  the  word  "where- 
fore," thus  referring  to  the  prior  allegations, 
and  tbe  sum  thus  claimed  is  merely  the  agirre- 
gate  of  the  separate  *amounts  of  damage  [S09 
alleged  in  the  six  different  counts  of  the  cross 
petition.  It  is  unnecessary,  therefore,  to  deter- 
mine what  testimony  the  defendant  might  have 
offered  as  to  future  repairs,  if  the  claim  in  its 
cross  petition  had  included  them,  or  whether, 
if  any  such  testimony  had  been  received,  the 
cost  of  such  repairs  could  have  been  set  off 
asrainst  the  already  due  demand  of  the  plain- 
tiff. 

Again,  the  fourth  count  in  the  cross  petition, 
after  referring  to  the  agreement  of  the  Chicago 
company  to  furnish  defendant  with  the  pat- 
ented lamps  of  the  Pennsylvania  company, 
alleges  that  "it  did  furnish  to  this  defendant 
a  large  number  of  lamps  purporting  to  be  said 
patented  lamps  furnished  by  said  Philadelphia 
company,  but  which  were  in  fact  an  infringe- 
ment thereof,  and  of  such  poor  quality  as  to 
be  unfit  for  use.  Upon  trial  of  tbe  lamps  and 
the  subsequent  discovery  of  the  infringements 
thereof,  defendant  was  compelled  to  retire 
from  use  ninety  two  lamps  thereof  which  were 
in  use,  and  they  and  those  having  remained 
unused  became  useless  and  worthless  property. 
Defendant  paid  said  Siemens  Lungren  Illumi- 
nating Company  of  Chicago  the  sum  of  two 
thousand  ( $2000)  dollars  for  said  lamps,  no 
part  of  which  has  since  been  paid,  and  that  by 
reason  of  its  being  compelled  to  remove  tbe 
said  lamps  and  the  consequent  loss  of  busi- 
ness, it  has  been  damaged  in  the  further  sum 
of  one  thousand  dollars." 

It  appears  that  in  January  or  February, 
1888,  the  plaintiff  forwarded  to  defendant 
one  hundred  lamps,  and  it  is  in  respect  to 
these  lamps  that  the  claim  of  damages  set 
forth  in  this  count  arises.  Tbe  testimony 
was  confiicting  as  to  whether  these  lamps  were 
manufactured  by  the  Pennsylvania  corpora- 
tion or  in  Chicago,  and  also  to  what  extent, 
if  any.  their  construction  was  defective,  or  ft 

parture  from  the  form  of  the  patented  lamp. 
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It  does  appear,  however,  from  the  testimony  lamp  with  the  solid  burner  for  the  same  price 

of  the  defendant's  president,  eiven  at  the  trial  as  one  with  a  tube  burner,  it  is  difficult  to  see 

In  February,  1&90,  two  years  after  the  purchase,  liow  it  was  damaffeci,  even  it  be  conceded  that 

that  ten  or  a  dozen  of  these  lamps  had  been  sold  the  tube  burner  is  a  better  appliance  than  the 

tor  $35  each,  and  were   still  in  use,  having  solid  burner.    That  is  practically  the  state  of 

been  used  by  the  purchasers  for  a  year  and  a  the  case,  as  shown  by  the  testimony  and  the 

half  or  more;  and  the  defendant's  employe,  charge    of  the  court.     The  defendant   never 

who    handled  these    lamps,    stated    that    the  changed  burners;  never  paid  the  $3,  and  there 

trouble  was  only  with  the  burner,  and  that  oth-  was   no  testimony  showing  the  value  of  the 

210Jerwise  *the  lamps  were  all  right.     There  lamp  with  the  soliil  burner,  or  how  much  less 

was  no  direct  testimony  as  to    their    value,  it  was  worth  than  one  with  a  tube  burner.    It 

There  was  no  pretenF>e  that  the  defendant  had  does  not  appear  that  the  defendants  ever  sold 

•ever  tendered  them  back  to  plaintiff,  or  even  a  lamp  for  less  price  on  account  of  the  solid 

that  it  made  any  complaint  of  them  for  many  burner.     In  addition  to  this  a  letter  from  the 

months  after  their  receipt.  Pennsylvania  corporation  (while  not  entirely 

In  respect  to  this  matter  the  court  charged  clear  in  its  language)  seems  to  carry  the  idea 

that  "the  rule  of  damages  in  such  a  case  is  that,  as  soon  as  its  bill  for  the  two  hundred 

measured  by  the  difftrence  between  the  con-  and  fifty  lamps  is  paid,  it  will  exchange  burners 

tract  price  and  the  actual  value  of  the  thing  free  of  cost. 

•delivered."    It  is  true  that  the  court  intimated       These  are  all   the  questions  of  importance 
that,  according  to  its  recollection,  the  tcsli-  presented  in  tbe  trial  of  this  case, 
mony  was  silent  as  to   the  actual  value,  and        We  see  no  error  in  the  rulings  of  tJie  trial 
said  to  the  jurjr  that,  if  that  were  the  fact,  the  court,  and,  t/ieitfoi'e,  t/ie  judgment  is  affirmed. 
defendant,  baviog  kept  the  lamps,  could  re- 
cover only  nominal  damages,  but  an  expression  

of  opinion  by  the  judge  as  to  the  scope  or 

reach  of  testimony  is,»  as  is  well  known,  no  ANTON  CAHA.  Plff.  in  Err,, 

ground  of  error  m  the  Federal  courts.    There  ^^ 

was  no  arbitrary  direction  as  to  the  amount  TT\riT*T?rk  *«iT'AT«i?a 

which  the  jury  should,  or  ought  to,  award,  ujniijlu  biAiiLS. 

and  the  rule,  as  stated  above,  was  more  that)  .,    „  ^  „  ,     ^  „,,  ««., 

once  repealed.     We    see  nothing  in   this  of  (SeeS.  a  Reporter  a  ed.  211-822.) 

whltSeJ^thf  SSl*°nltronTS^^^^^^^^  Jurisdiction  of  district  court^cHmes  and  <t' 
^gfrded  ^^^lle^nH  d^H^  ^^^r^L^,'  Re.,  Stat, ^  5S9ft-^fal.e  s^ceaj. 

kind  different  from  those  contracted  for.  or  ^r^^9  ^ri  hind  contest-^xndictment  when  sufflr 
of  goods  coming  within  the  terms  of  the  con-       <^^^-J^^^<^^<^  nottce-^ruUs  of  department. 

tract,  but  defective  in    quality.     Counsel  in  ,  __    _  ,^  .  _.  ^     r^.  ^  ,  ^r^    ^   »^  ».  ^ 

sisU  that  these  lamps  were  absolutely  worth-  L  The  umted  States  District  Court  of  Kansas  had 
1  .>   >   ^  «u  *       J      av,                      »     "^      Ai-  Jurisdiction  over  a  prosecution  for  tbe  crime  of 

less,  and  that  under  those  circumstances  there  \^^^^^y  committed  January  8. 1890,  in  Oklnhoma, 
was  no  necessity  of  a  return,  or  of  an  offer  to  ^^  violation  of  the  provlaiona  of  U.  8.  Kev.  Stat, 
felurn.  We  see  nothing  to  justify  any  such  jggje^  although  the  indictment  was  not  found 
contention,  and  an  instruction  based  upon  the  untU  September,  1802:  such  jurisdiction  was  not 
hypothesis  that  these  goods  were  absolutely  affected  by  the  Act  of  May  2,  18&Q,  creaUnir  ib» 
worthless  would  have  been  in  manifest  disre       territory  of  Oklahoma. 

j^rd  of  that  which  is  shown  by  even  the  de-  2.  The  United  States  district  courts  have  Jurlsdio- 
lendant's  testimony.  tion  generally  of  **all  crimes  and  offenses  oognix- 

The  final  matter  is  this:  In  the  latter  part  of      able  under  the  authority  of  the  United  St^ates 
July.  1888,  plaintiff  furnished  defendant  two      committed  within  their  respective  district*." 

hundred  aod  fifty  lamps.    These  lamps  were  »•  Tender  U.  8.  Rev.  Stat.  «  5392  the  local  land  offl. 

fitted  with  solid  ietal  burners  insiead  of  tube      ?L"i"  ^,!ri°hn*^l?f^i  Zr^^^^^^ 

u....^.^  ..«^^   :.•!..    .w       4  «         J  1-         J        respect  to  a  homestead  entry  constitute  a  com* 

burners  used  in   thwe  theretofore  delivered        petent  tribunal,  and  such  contest  bo  pending  be- 

The  contract  provided  that  the  plaintiff  should      ^0,^  them  is  a  case  In  which  the  laws  of  the 

furnish  the  most  approved  form  of  lamps  made      United  States  authorize  an  oath  to  X>e  admlnis- 

by  the  Pennsylvania  company,  and  the  claim      tered. 

was,  on  the  part  of  the  defendant,  that  the  tube  4.  False  swearing  Ui  a  land  contest  before  the 

T>umer  was  the  only  burner  that  could  be  used      local  land  office  in  respect  to  a  homestead  entry  Is 

eucce&sfully  in  those  lamps,  that  the  solid  burn-      perjury  within  the  scope  of  U.  8.  Rev.  Stat.  • 

21 1 1  er  was  a  failure,  and  that  it  *would  cost      '>392. 

$8  each  to  make  the  exchange.     On  the  other  *•  An  Indictment  is  not  Insufflclentby  reason  of  any 

band  it  was  insisted  by  the  plaintiff  that  the  ^t^ft*  ?f  n™'1''I^!!*'.^ll"'*"f  h"*/  '''^♦»,^'!ll! 
tube  burner  was  the  one  first  used;   and  that      ^endl?  prejudice  of  the  de- 

the  solid  burner  was  a  later  invention,  and  «.  courts  of  the  United  States  take  Judicial  notice 
eupposea  to  l)e  an  improvement,  and  so  fur-  ©f  the  rules  and  regulations  prescribed  by  the  In- 
nished  in  good  faith.  It  does  not  appear  that  terlor  department  in  respect  to  oontesta  befors 
the  burners  had  ever  been  exchanged,  or  that      the  land  office. 

the  defendant  had  paid  any  money  for  the  pur-  — — ^^riz n L"T"~; — T^ — ^   ,     ' 

pose  of  making  an  exchange,  nor  was  there  any  ,  NoTE.-rhat  t?i«  oath  mwd  be  JawfiMu  a^ni$^ 

lealimonv  ahowinp  how  much  leas  in  value  a  ^^^^  t>v  competent  authorUy  to  convict  ofperfwih 

lf!lJ^««.^,  .K        iS  w  f^        value  a  gee  note  to  United  Stotes  v.  Curti8,27:684. 

lamp  with  the  solid  burner  was  than  one  with      ^,  ^^  sufficient  eiHdence  to  conrtct  of  perjury,  tee 

the    tube    burner.     If    the   defendant    never  note  to  United  States  v.  Wood,  10: 627. 

made  an  exchange  of  burners,  and  so  never      ^j  to  jurisdictUm  of  UnUed  States  distriU  oourtt^ 

«xpeDaed  any  money  therefor,  and  sold  the  lee  note  to  Gla«  v.  Th«  Batee^  A^^SS^ 

169  U.  tt.  ^\^ 
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f»  Ibe  eoorta  take  judicial  notice  of  the  mtei  and 
TCgulationa  of  tbe  execatlTe  departmenti  of  the 
goremiiieofc  prescribed  by  aatborttj  of  law. 

(No.  1001.] 
Jrgued  Jan.  IS,  16, 1S94.    Decided  March  S, 

1894. 

r\  ERROR  to  tbe  District  Coart  of  the  United 
States  for  tbe  District  of  Kansas,  to  review  a 
Jodgment  of  conviction  of  Anton  Caba,  of  tbe 
crime  of  pcriary  and  bis  sentence  to  tbe  peni- 
tentiary  in  Kansas  and  to  pay  a  fine,  for  false 
testimonj  given  by  him  in  a  contest  over  a 
komestead  entry  in  tbe  land  office.    Affirmed, 

The  facts  are  stated  in  tbe  opinion. 

Me$$r$.  Fred.  Beal,  L.  T.  Miehener,  TT. 
W.  Dudley,  Henry  B.  Aip,  John  W.  SharUl 
and  Qeorge  Gardner  for  plaintiff  in  error. 

Mr,  Edward  B.  Whitney*  Atet,  AUy. 
0m,,  for  defendant  in  error. 

Mr,  Juitiee  Brewer  delivered  tbe  opinion 
of  tbe  court : 

This  case  comes  on  error  from  tbe  District 
Ooart  of  tbe  United  States  for  tbe  District  of 
Kansas.  On  March  81 ,  1803,  plaintifF  in  error, 
having  been  found  guilty  of  the  crime  of  per- 
jury by  tbe  verdict  of  a  jury,  was  sentenced  to 
eonilnement  in  tbe  Kansas  state  peDitentiary 
for  a  term  of  two  years,  and  to  pay  a  fine  of 
tao  dollars. 

Tbe  questions  are  these :  Tbe  indiclmcnt 
waa  returned  September  22,  1802.  It  in  two 
counts  charged  tbe  defendant  with  tbe  crime  of 
perjurv  committed  on  January  8,  1890,  in  tbe 
land  oiRce  at  Kinefisber,  Oklahoma,  in  falsely 
SI 31  testifying  *tbat  be  was  on  a  sand  bar  in 
the  South  Canadian  river  at  12  o'clock  noon  on 
the  22d  of  April,  1889;  that  this  false  testi 
monv  was  given  in  a  contest  then  pending 
in  the  land  office,  in  which  one  Thomas 
Borch  contested  defendant's  homestead  entry 
00  the  ground  that  he  bad  violated  tbe  Act  of 
Congress  of  March  2, 1869,  and  the  President's 

I>rocIamation,  by  entering  upon  and  occupy- 
ng  the  lands  opened  to  settlement  under  such 
proclamation  prior  to  12  o'clock  noon  of  the 
day  named  therein,  to  wit,  April  22,  1889. 

The  two  counts  are  similar,  the  only  mater- 
ial difference  being  that  in  tbe  first  count  tbe 
oath  is  charged  to  have  been  administered  by 
J.  y.  Admire,  the  receiver  of  tbe  land  office. 
and  in  tbe  second  by  J.  C.  Roberts,  tbe  regis- 
ter of  tbe  land  office,  each  being,  as  averred, 
authorized  to  administer  tbe  oath  by  tbe  laws 
of  tbe  United  States  and  the  regulations  of 
tbe  land  office.  To  this  indictment  a  de- 
murrer was  presented,  which,  after  argu- 
ment, was  overruled,  and  tbe  first  matter  for 
consideration  is  this  ruling.  Tbe  grounds  of 
the  demurrer  still  insisted  upon  are,  first,  that 
tbe  court  bad  no  jurisdiction  over  the  alleged 
offense;  and,  secondly,  that  the  indictment 
atated  no  public  offense. 

As  to  the  first  of  these  grounds;  it  is  not  dis- 
puted that  the  district  court  of  Kansas  bad,  at 
the  time  of  the  commission  of  the  alleged  of- 
fense jurisdiction  generally  of  offenses  against 
tbe  criminal  laws  of  tbe  United  States  com- 
mitted in  tbe  country  known  as  Oklahoma, 
tbe  place  where  this  offense  is  charged  to  have 
been  committed;  but  on  tbe  2d  of  May,  1890, 
Congress  passed  an  Act  creating  the  territory 
of  Oklahoma.  26  Stat,  at  L.  81.  In  section  9 
/r  /ouad  this  provision :  1 


"  Each  of  tbe  said  district  courts  shall  harc» 
and  exercise,  exclusive  of  any  courts  bereio- 
fore  established,  the  same  Jurisdiction  in  all 
cases  arising  under  tbe  Constitution  and  1sw» 
of  tbe  United  States  as  is  vested  in  the  circuit 
and  district  couru  of  the  United  States.  .  .  . 
All  acts  and  {Mtrts  of  acts  heretofore  enacted, 
conferring  iurisdiction  upon  United  States 
courts  held  beyond  and  outside  of  the  limits 
of  the  territory  of  Oklahoma  as  herein  defined, 
as  to  *all  causes  of  action  or  offenses  in  (2 1 4t 
said  territory,  and  in  that  portion  of  tbe  Chero- 
kee Outlet  hereinbefore  referred  to,  are  berebj 
repealed,  and  such  jurisdiction  is  hereby  given 
to  the  supreme  and  district  courts  in  said  ter- 
ritory; but  all  actions  commenced  in  such 
courts,  and  crimes  committed  in  said  territory 
and  in  tbe  Cherokee  Outlet,  prior  to  tbe  pass- 
age of  this  Act,  shall  be  tried  and  prosecuted^ 
and  proceeded  with  until  finally  disposed  of^ 
in  tbe  courts  now  having  jurisdiction  thereof^ 
as  if  this  Act  bad  not  been  passed." 

Tbe  contention  is  that  by  this  section  Juris- 
diction was  given  to  tbe  district  courts  of 
Oldaboma,  tbe  indictment  not  having  beeo 
found  until  September,  1892,  and  tbe  reserva- 
tion of  jurisdiction  to  the  Kansas  court  bein^ 
limited  to  the  cases  in  Vbich  prosecutions  bad 
already  been  commenced.  We  do  not  so  un- 
derstand tbe  provision.  The  general  grant  of 
jurisdiction  to  tbe  Oklshoma  courts  is  pros- 
pective in  its  operation.  Such  is  the  ordinary 
rtile  of  construction,  and  the  rei^eal  of  the  Act 
vesting  jurisdiction  in  the  Kansas  court  is  lim- 
ited by  a  proviso  which  includes  not  only 
"actions  commenced,"  but  ** crimes  commit- 
ted." Counsel  lay  stress  upon  the  words 
"  having  jurisdiction  thereof,"  and  argue  that 
courts  have  no  jurisdiction  of  crimes,  but  only 
of  actions  for  tbe  punishment  of  crimes.  But 
this  is  placing  too  much  stress  upon  a  subor- 
dinate part  of  the  sentence.  If  the  scope  of 
tbe  sentence  be  as  thus  contended  for,  the 
words  ''crimes  committed"  are  superfluous, 
and  it  would  have  been  sufficient  to  have  said 
"all  actions  commenced  in  such  courts  prior 
to  the  passage  of  this  Act,"  etc.  For  the 
word  "actions"  may  include  both  civil  and 
criminal  proceedings.  But  Congress  went 
further,  and  provided  not  only  that  all  '*  ac- 
tions commenced  in  such  courts,"  but  also  that 
all  "crimes committed  in  said  territory"  prior 
to  the  passage  of  tbe  Act  should  be  "tried,  proa- 
ecuted,  and  proceeded  with  until  finally  dis- 
posed of."  Grammatically,  "  crimes  commit- 
ted in  said  territory "  is  an  independent  nom- 
inative, and  refers  to  matters  different  from 
those  embraced  within  tbe  term  "actiona 
commenced  in  such  courts."  It  is  fair,  under 
such  cases,  in  order  to  determine  tbe  meaning, 
to  omit  the  one  nominative  and  read  thesentenco 
as  though  the  other  only  *were  present, [2 IK 
and  so  it  will  read  "all  crimes  committed  io 
said  territory  prior  to  the  passa^  of  this  Act 
shall  be  tried,  prosecuted,  and  proceeded  with 
until  finally  disposed  of  in  the  courts  now  hav- 
ing jurisdiction  thereof,  as  if  this  Act  bad  not 
been  parsed."  So  reading,  tbe  meaninir  can- 
not be  doubtful.  Whatever  of  jurisdiction  the 
district  court  of  Kansas  bad.  at  the  time  of  the 
alleged  offenc^e  remained  unaffected  by  tbe  Act 
of  May  2,  1890. 

Neither  can  it  be  doubted  that  the  district 
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toart  of  Kansas  bad  JuHsdfctioD  over  a  prose- 
coUon  for  the  crime  of  perjury  committed  at 
the  place  Darned  io  violation  of  the  provisions 
of  section  5892.  That  section,  and  under  it 
Ibis  indictment  was  found,  reads  as  follows: 

'*  Every  person  who,  having  taken  an  oath 
before  a  competent  tribunal,  officer,  or  person, 
in  any  case  in  which  a  law  of  the  United  States 
authorizes  an  oath  to  be  administered,  that  he 
will  testify,  declare,  depose,  or  certify  truly, 
or  that  any  written  testimony,  declaration, 
deposition,  or  certificate  by  him  subscribed  is 
true,  wilfully  and  contrary  to  such  oath  states 
or  subscribes  any  material  matter  which  he 
does  not  believe  to  be  true,  is  guilty  of  per- 
jury." 

This  statute  Is  one  of  universal  application 
within  the  territorial  limits  of  the  United 
States,  and  is  not  limited  to  those  portions 
which  are  within  the  exclusive  jurisdiction  of 
the  national  government,  such  as  the  District 
of  Ck)lumbia.  Generally  speaking,  within  any 
state  of  this  Union  the  preservation  of  the 
peace  and  the  protection  of  person  and  prop- 
erty are  the  functions  of  the  state  government, 
•nd  are  no  part  of  the  primary  duty,  at  least, 
of  the  nation.  The  laws  of  Congress  in  re- 
spect to  those  matters  do  not  extend  into  the 
territorial  limits  of  the  states,  but  have  force 
only  in  the  District  of  Columbia,  and  other 
places  that  are  within  the  exclusive  jurisdic- 
tion of  the  national  government.  It  was  in 
reference  to  such  body  of  laws  that  section 
2145,  Rev.  Stat,  was  enacted,  and  the  argu- 
ment which  is  sought  to  be  drawn  by  the 
counsel  therefrom  against  the  jurisdiction  of 
the  district  court  of  Kansas  has  no  foundation. 
It  is  enough  that  section  5892  has  uniform  ap- 
plication throughout  the  territorial  limits  of  the 
210]  ^United  States;  that  by  section  563  the 
district  courts  are  given  jurisdiction  generally 
"of  all  crimes  and  offenses  cognizable  under 
the  authority  of  the  United  States  committed 
within  their  respective  districts ; "  and  that  by 
22  Stat,  at  L.  400,  chap.  13,  §  2,  the  territory 
in  question  was  annexed  to  and  made  apart  of 
the  United  States  judicial  district  of  Kansas. 

Neither  is  it  necessary  to  consider  whether 
section  5  of  chap.  116  (11  Stat,  at  L.  250)  re- 
mained in  force  after  the  revision  of  1873. 
The  first  three  sections  of  that  chapter  were 
re-enacted  in  the  Revised  Statutes;  the  6th 
was  omitted,  and  there  is  some  discussion  in 
the  briefs  as  to  whether,  under  sections  5595 
and  5596  Rev.  Stat.,  said  section  5  still  remains 
in  force.  But,  as  we  said,  it  is  unnecessary  to 
enter  into  such  a  discussion.  The  indictment 
was  returned  under  section  5892,  and  its  suffic- 
iency is  to  be  determined  by  the  provisions  of 
that  section. 

Do  the  facts  stated  in  this  indictment  consti- 
tute an  offense  under  that  section  ?  It  will  be 
remembered  that  the  perjury  is  charged  to 
have  been  committed  in  a  contest  in  the  land 
office  in  respect  to  the  valiciity  of  a  homestead 
entry,  the  oath  having  been  administered  by 
one  or  other  of  the  land  officers  before  whom 
the  contest  was  carried  on.  And  the  conten- 
tion is  that  the  statute  makes  no  provision  for 
such  a  contest  before  those  officers:  that,  as 
the  statute  does  not  authorize  any  such  contest, 
It  cannot  be  said  that  the  oath  was  taken  in  a 
*'  case  in  which  a  law  of  the  United  States  au- 
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thorizes  an  oath  to  be  administered."  If  such 
a  contest  before  the  local  land  officers  is  not  in 
terms  provided  for,  it  is  certainly  recognized 
in  the  statutes.  Section  2278,  Revised  Sut- 
utes,  is  as  follows: 

"  When  two  or  more  persons  settle  on  the 
same  tract  of  land,  the  right  of  pre-emption 
shall  be  in  him  who  made  the  first  settlement, 
provided  such  person  conforms  to  the  other 
provision  of  the  law;  and  all  questions  as  to 
the  right  of  pre-emption  arising  between  differ- 
ent settlers  shall  be  determined  by  the  reirister 
and  receiver  of  the  district  withm  which  the 
land  is  situated;  and  appeals  from  the  decision 
of  district  ^officers,  in  cases  of  contest  for[2 1 7 
the  right  of  pre-emption,  shall  be  made  to  the 
Commissioner  of  the  General  Land  Office. 
whose  decision  shall  be  final,  unless  appeal 
therefrom  shall  be  taken  to  the  Secretary  of 
the  Interior." 

Obviousl}',  here  is  expressly  authorized  a 
contest  before  the  local  land  officers  in  respect 
to  pre  em])tion  entries.  And  while  the  same 
provision  is  not  found  in  reference  to  home- 
stead entries,  the  rightfulness  of  such  a  contest 
before  such  a  tribunal  is  recognized  in  the  Act 
of  May  14,  1880  (21  Stat.  141,  chap.  89,  §  2)  as 
follows : 

'*  In  all  cases  where  any  person  has  contest- 
ed, paid  the  land  office  fees,  and  procured  the 
cancellation  of  any  pre-emption,  homestead, 
or  timber-culture  entry,  he  shall  be  notified  by 
the  register  of  the  land  office  of  the  district  in 
which  such  land  is  situated  of  such  cancella- 
tion, etc." 

Re  enacted  substantially  in  1893.  27  Stat 
at  L.  270;  see  also  26  Stat,  at  L.  1099.  ^  7,  and 
the  recent  Act  of  January  11,  1894,  §  1. 
It  is  evident  from  these  references  that, 
even  if  there  be  no  statute  in  terms  authorizing 
a  contest  before  the  local  land  office  in  respect 
to  homestead  entries,  the  validity  of  such  con- 
test has  been  again  and  again  expressly  recog- 
nized by  Congress. 

Further,  we  find  in  the  Revised  Statutes 
these  sections: 

••  Sec.  441.  The  Secretary  of  the  Interior  is 
charged  with  the  supervision  of  public  business 
relating  to  the  following  subjects:  .  .  .  Sec- 
ond.   The  public  lands,  including  mines. 

*•  Sec.  453.  The  Commissioner  of  the  Gen- 
eral Land  Office  shall  perform,  under  the  di- 
rection of  the  Secretaiy  of  the  Interior,  all 
executive  duties  appertaining  to  the  surveying 
and  sale  of  the  public  lands  of  the  United 
States,  or  in  anywise  respecting  such  public 
lands,  and,  also,  such  as  relate  to  private 
claims  of  laud,  and  the  issuing  of  patents  for 
all  agents  [grants]  of  land  under  the  authority 
of  the  government. 

"Sec.  2478.  The  Commissioner  of  the  Gen- 
eral Land  Office,  under  the  direction  of  the 
Secretary  of  the  Interior,  is  authorized  to  en- 
force and  carry  into  execution,  by  appropriate 
regulations,  every  part  of  the  provisions  of 
this  Title  not  otherwise  specially  provided  for. 

*"Sec.  2246.  The  register  or  receiver  [218 
is  authorized,  and  it  shall  be  their  duty,  to 
administer  any  oath  required  by  law  or  the 
instructions  of  the  General  Land  Office,  in 
connection  with  the  entry  or  purchase  of  any 
tract  of  the  public  lands. 

General  rules  of  practice  have  been  ado^\^ 
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mod  promulgated  by  tbe  Interior  Department, 
which  rules  of  lone  standing  were  codified  by 
Comroissioner  Sparks  and  approved  by  Secre- 
tary Lamar,  August  13,  1885,  and,  as  so  codi- 
fied, are  siill  tbe  reflations  in   force.    By 
these  rules  of  practice  express  provision  is 
made  for  a  contest  before  tbe  local  land  offi- 
cers in  respect  to  homestead  as  well  as  pre- 
emption entries,  and  for  tbe  taking  of  tes- 
timony before   such  ofRcers,  'and  a  regular, 
formal  trial,  with  tbe  right  of  appeal  to  the 
Commissioner  of  tbe  General   Land   Office, 
and  therefrom  to  the  Secretary  of  the  Interior. 
We  have,  therefore,  a  general  grant  of  au- 
thority to  the  Land  Department  to  prescribe 
appropriate  regulations  for  the  dispositon  of 
the  public  land;  a  specific  Act  of  Congress  au- 
thorizing contests  before  the  local  land  offices 
in  cases  of  preemption;  rules  and  regulations 
prescribed  by  the  Land  Department  for  con- 
tests in  all  cases  of  the  disposition  of  public 
lands,  including  both  pre  emption  and  home- 
atead  entries;  and  the  frequent  recognition  by 
acta  of  Congress  of  such  contests  in  respect  to 
homestead  entries.     Clearly  then,  within  tbe 
acope  of  §  5892,  the  local  land  officers  in  hearing 
and  deciding  upon  a  contest  with  respect  to  a 
homestead  entry  constituted  a  competent  tri- 
tmnal,  and  the  contest  so  pending  before  them 
was  a  case  In  which  the  laws  of  the  United 
States  authorized  an  oath  to  be  administered. 
This  is  not  a  case  in  which  the  violation  of  a 
mere  regulation  of  a  department  is  adjudc^cd 
a  crime.     United  States  v.  Baileu,  84  IJ.  S.  9 
Pet.  288  [9: 113],  is  in  point.     There  was  an 
Act  of  Congress  making  false  testimony  in 
aupport  of  a  claim  against  the  United  States 
periury,  and  the  defendant  in  that  case  was 
Indicted  for  making  a  false  affidavit  before 
ft  justice  of  the  peace  of  the  commonwealth 
of  Kentucky  in  support  of  a  claim  against 
the    United    States.    It  was  contended  that 
the  Justice  of  the  peace,  an  officer  of  the  state, 
bad    no  authority   under   the    acts  of  Con- 
2101  S^esa  *to  administer  oaths,  and  that, 
therefore,  perjury  could  not  be  laid  in  respect 
to  a  false  affidavit  before  such  officer.    It  ap- 
peared, however,  that  the  Secretary  of  the 
Treasury  had  established,  as  a  regulation  for 
the  government  of  his  department  and  its  offi- 
cers in  their  action  upon  claims,  that  affidavits 
taken  before  any  Justice  of  the  peace  of  anv 
of  the  states  should  be  received  and  considf- 
ered  in  a^Ppof^  of  such  clainis.    And  upon 
this  the  conviction  of  perjury  was  sustained, 
Mr,  Justice  McLean  alone  dissenting.    It  was 
held  that  the  Secretary  had  power  to  establish 
the  regulation,  and  that  the  effect  of  it  was  to 
make  the  false  affidavit  before  the  Justice  of 
the  peace  perjury  within  the  scope  of  the  stat- 
ute, and  this  notwithstanding  the  fact  that 
aocb  lustice  of  the  peace  was  not  an  officer  of 
the  United  States.    Much  stronger  is  the  case 
at  bar,  for  the  tribunal  was  composed  of  offi- 
cexaof  the  government  of  the  United  States; 
it  was  created  by  the  Land  Department  in 
pursuance  of  express  authority  from  the  acts 
of  Congress.    This  perjury  was  not  merely  a 
wronff  against  that  tribunal  or  a  violation  of 
Ita  rules  or  requirements;  the  tribunal  and  the 
<*oiite8t  only  furnished  the  opportunity  and 
theoocaaion  for  the  crime,  which  was  a  crime 
defined  in  and  denounced  by  the  statute. 
4iS 


Nor  is  there  anything  In  tbe  case  of  United 
States  V.  Eaton,  144  XL  S.  677,  [36:591]  con- 
flicting  with  \he  views  herein  ezpressea.  In 
that  case  the  wrong  was  in  the  violation  of  a 
duty  impof^d  only  by  a  regulation  of  tbe 
Treasury  Department.  There  was  an  Act.  en- 
titled "An  Act  Defining  Butter;  also  Impos- 
ing a  Tax  upon  and  Regulating  the  Manufac- 
ture, Sale.  Importation,  and  £xportntion  of 
Oleomargarine,"  which  contained  several  sec- 
tions forbidding  particular  acts,  and  imposinf 
penalties,  for  violation  thereof.  And  in  addi- 
tion there  was  a  general  provision  in  section 
18  that  "  if  a  parly  shall  knowim^ly,  or  wil- 
fully, omit,  neglect,  or  refuse  to  do,  or  cause 
to  lie  done,  any  of  tbe  things  required  by  law 
in  the  carrying  on  or  conducting  of  his  busi- 
ness, or  shall  do  anything  by  this  Act  prohibi- 
ted, ...  be  shall  pay  a  penalty,"  etc. 
There  was  authority  given  to  the  Commissioner 
of  Internal  Revenue  to  make  all  needful  regu- 
lations for  carrying  into  effect. the  Act.  In 
pursuance  of  that  authority  the  Commissioner 
required  tbe  *keeping  of  a  book  in  a  [220 
certain  form,  and  the  making  of  a  monthly  re- 
turn— matters  which  were  in  no  way  referred 
to  in  the  various  sections  of  the  statute  prescril>- 
ing  the  duties  resting  upon  the  manufacturer  or 
denier  in  oleomargarine,  although  subsequently 
to  this  statute,  and  subsequently  to  the  offense 
complained  of,  and  on  October  1,  181*0,  Con- 
gress passed  an  Act,  by  section  41  of  which 
wholesale  dealers  in  oleomargarine  were  re- 
quired to  keep  such  books  and  render  such  re- 
turns in  relation  thereto  as  the  Commissioner  of 
Internal  Revenue  should  require.  It  was  held 
by  this  court  that  the  regulation  prescribed  by 
the  Conunissioner  of  Internal  Revenue,  under 
that  general  grant  of  authority,  was  not  sufB* 
cient  to  subject  one  violating  it  to  punishment 
under  section  18.  It  was  said  by  Mr,  Justice 
Blatchford,  sneaking  for  the  court: 

"It  is  necessary  that  a  sufficient  statutory 
authority  should  exist  for  declaring  any  act  or 
omission  a  criminal  offense;  and  we  do  not 
think  that  the  statutory  authority  in  the  pres- 
ent case  is  sufficient.  If  Congress  intended  to 
make  it  an  offense  for  wholesale  dealers  in  oleo- 
margarine to  omit  to  keep  books  and  render 
returns  as  required  by  regulations  to  be  made 
by  the  Commissioner  of  Internal  Revenue,  it 
would  have  done  so  distinctly,  in  connection 
with  an  enactment  such  as  that  above  recited, 
made  in  lection  41  of  the  Act  of  October  1. 
1890. 

"Regulations  prescribed  by  tbe  President 
and  by  the  heads  of  departments,  under  au- 
thority granted  by  Congress,  may  be  regula- 
tions prescribed  by  law,  so  as  lawfully  to  sup- 
port acts  done  under  them  and  in  accordance 
with  them,  and  may  thus  have,  in  a  proper 
sense,  tbe  force  of  law;  but  it  does  not  follow 
that  a  thing  required  bv  them  is  a  thing  so  r^ 
quired  by  law  as  to  make  the  neglect  to  do  tbe 
thing  a  criminal  offense  in  a  citizen  where  a 
statute  does  not  distinctly  make  the  neglect  in 
question  a  criminal  offense." 

This,  it  will  be  observed,  is  very  different 
from  the  case  at  bar,  where  no  violation  ia 
charged  of  any  regulation  made  by  the  depart- 
ment. All  that  can  be  said  is  that  a  place  and 
an  occasion  and  an  opportunity  were  provided 
by  the  regulationa  of  the  department,  at  which 
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the  defendant  committed  tbecrimeof  perjury  in 
22 1  ]  violation  of  section  5892.  We  have  *do 
doubt  that  false  sweariogin  a  land  contest  before 
the  local  land  ofllce  io  respect  to  a  homestead 
entry  is  perjury  witbiu  the  scope  of  said  section. 

SSome  objection  is  made  by  counsel  to  the 
form  of  the  indictment,  in  that  in  its  caption 
there  is  nothing  to  show  the  organization  of 
the  court,  or  who  composed  it  or  who  were 
pre<ient  as  constituent  parlies  thereof  wheo  the 
indictment  was  returned;  and  nowhere  any 
express  recital  that  it  was  found  by  the  concur- 
rence of  at  least  twelve  iurors;  and  further, 
that  it  was  signed  by  the  assistant  United 
8t»tes  district  attorney  instead  of  by  the  dis- 
trict attorney  himself.  The  record  shows  that 
at  a  term  of  the  district  court  the  grand  jurors 
of  the  United  States  in  and  for  said  district 
came  into  open  court,  and,  through  their 
foreman,  presented  the  bill  of  indictment,  and 
that  the  bill  was  endorsed  "a  true  bill,"  with 
the  signature  of  the  foreman  immediately 
thereunder.  With  reference  to  all  these  objec- 
tionfi  it  is  enough  to  refer  to  section  1025  of 
the  Revised  Statutes,  as  follows: 

"  No  indictment  found  and  presented  by  a 
grand  jury  in  any  district  or  circuit  or  other 
court  of  the  United  States  shall  be  deemed  in- 
sutllcient,  nor  shall  the  trial,  ju'igment  orother 
proceeding  thereon  be  affected  by  reason  of  any 
iefcci  or  imperfection  in  matter  of  form  only, 
which  shall  not  tend  to  the  prejudice  of  the 
defendant." 

Clearly,  there  was  nothing  in  any  of  these 
matters  which  tended  to  the  prejudice  of  the 
•defendiint,  or  rendered  it  doubtful  by  what 
body  he  was  charged  with  the  crime,  in  what 
court  he  was  to  be  tried,  or  the  exact  nature  of 
the  offense  wiih  which  he  was  charged. 

Another  matter  is  this:  The  rules  and  regu- 
lations prescribed  by  the  Interior  Department 
in  respect  to  contests  before  the  Land  Office 
were  not  formally  offered  in  evidence,  and  it  is 
chimed  that  this  omission  is  fatal,  and  that  a 
verdict  should  have  been  instructed  for  the  de- 
fendant. But  we  are  of  opinion  that  there  was 
no  necessity  for  a  formal  introduction  in  evi- 
dence of  such  rules  and  regulations.  They  are 
matters  of  which  courts  of  the  United  States 
take  judicial  notice.  Questions  of  a  kindred 
SSSijnature  have  been  frequently  'presented, 
and  il  may  be  laid  down  as  a  general  rule,  de- 
ducible  from  the  cases,  that  wherever,  by  the 
express  language  of  any  Act  of  Congress,  power 
is  em  rusted  to  either  of  the  principal  depart- 
ments of  jirovemment  to  prescribe  rules  and  reg- 
ulations for  the  transaction  of  business  in  which 
the  public  is  interested,  and  in  respect  to  which 
they  have  a  right  to  participate,  and  by  which 
they  are  to  be  controlled,  the  rules  and  regu- 
lations prescribed  in  pursuance  of  such  author- 
ity become  a  mass  of  that  body  of  public  rec- 
ords of  which  the  courts  take  judicial  notice. 
Witbont  attempting  to  notice  all  the  cases 
iKaring  upon  the  general  question  of  judicial 
tiotice.  we  may  refer  to  the  following:  United 
Stata  V.  Teichmaker,  68  U.  S.  22  How.  892, 
^05  [16:868,8571;  Romero  v.  United  States,  68 
U.  ».  1  Wall.  721  [17:6271;  Armstrong  v.  Unit- 
«l  States,  80  U.  8.  18  Wall.  154  [20:614];  Jones 
T.  United  States,  187  U.  8.  202  [84:691];  Kninht 
T.    United   Land  Asso.  142  U.   8.   161,  169 

US  U.S. 


E 


85:974,978];  Jenkins  y,  CoUard,  145  U.  8.  546 

36:812]. 

T/iese  are  all  the  matters  which  we  d^em  of  im- 
portance, and  in  Vitm  appearing  no  error,  tAi 
judgment  is  affirmed. 


SILAS  F.  KINO,  Appt,,  and  Flff,  in  Err., 

V. 

THE   AMY  &  SILVERSMITH  CONSOLI- 
DATED MINING  COMPANY. 

(See  S.  C.  Reporter's  ed.  223.229.) 

Mining  claim — location—side  lines — end  lines 
— lateral  rights — surface  lines— eject  oj  loca- 
tion— the  Amy  eiaim. 

1.  The  location  of  a  mining  claim  can  only  rest 
upon  an  actual  discovery  of  the  vein  or  lode;  it 
cannot  be  made  simply  upon  a  conjectural  or 
Imuifinary  existence  of  a  vein  or  lode. 

2.  Tbe  surface  Bide  lines  of  a  mioinfl:  claim  extend- 
ed down  vertically  determine  the  extent  of  the 
claim,  except  when  in  Its  descent  tbe  vein  passes 
outside  of  them,  and  then  the  outside  portions 
mu8t  lie  between  vertical  planes  drawn  down- 
ward through  the  end  lines. 

8.  Side  lines,  properly  drawn,  of  a  mlnlnir  claim 
run  on  each  side  of  the  course  of  the  vein  (ir  lode, 
distant  not  more  than  three  hundred  I'ect  from 
tbe  middle  of  such  vein;  linos  marlced  as  side 
lines,  but  which  cross  the  course  of  tbe  strike  of 
the  vein,  and  do  not  run  pai*allel  with  it,  consti- 
tute end  lines. 

L  Where  the  court  finds,  as  In  this  case,  that  what 
are  called  side  lines  are  in  fact  end  Hues,  the 
court  in  determining  tbe  lateral  rights  of  the 
miner,  will  treat  such  side  lines  as  end  lines  and 
such  end  lines  as  side  linos. 

ft.  The  location  of  a  running  claim  as  made  and  de- 
fined, must  control  not  only  the  rights  of  the 
claimant  to  tbe  vein  or  lode  within  its  surface 
lines,  but  also  any  lateral  rights. 

6.  The  locator  of  a  mining  claim  must  stand  upon 
his  own  location,  and  can  take  only  what  it  will 
give  him  under  the  law;  the  court  cannot  relocate 
his  claim  and  make  new  side  lines  or  end  lines. 

7.  Tbe  vein  in  controversy,  in  this  action,  the  apex 
of  which  was  within  the  surface  lines  of  the  Amy 
claims,  did  not  carry  the  owner*s  right  tieyond 
the  vertical  plane  drawn  down  through  the  nortb 
side  line  of  that  claim.  Tbe  Amy  claim  had  no 
lateral  right  by  virtue  of  the  extension  of  the 
vein  through  what  was  called  the  north  side  of 
Its  claim,  as  that  side  line  so  called  was,  in  fact, 
one  of  its  end  lines. 

APPEAL  from  and  in  error  to  the  Supreme 
Court  of  the  slate  of  Montana,  to  review  a 
judgment  of  thai  court,  modifying  tbe  judg- 
ment of  tbe  District  Court  of  the  Second  Ju- 
dicial District  in  and  for  the  county  of  Silver 
Bow,  Montana,  in  an  action  brought  by  Sil^s 
F.  King,  plaintiff,  affninst  the  Amy  &  Silver- 
smith ConsolidHled  Mining  Company,  defend- 
ant, for  a  partition  of  tbe  mining  claim  known 
as  tbe  Non-Consolidated,  and  for  an  account- 
Nora.— ^s  to  ownership  of  minem  United  States 
statutes  as  to:  right  of  support  of  surface^  see  note 
to  United  States  v.  Oastillero.  17: 448. 

Ai  to  tills  to  wafer  by  appropriation;  common  Uns 
.  rule:  rule  of  mining  states,  see  note  to  Atchison  v. 
'  Peterson.  28: 414 
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iog,  and  for  a  judgment  for  the  balance  found 
due,  and  for  a  discovery.  Iiev4:rsed,  and  decree 
ordered  far  partition  of  the  claim,  if  one  can  be 
made;  %f  not,  then  for  a  sale  and  division  of  the 
proceeds,  and  for  an  accounting,  etc, 

Tbe  facts  are  stated  in  tbe  opinion. 

^Aeesrs,  C.  W.  Holcomb  and  Walter  H, 
Smith  for  appellant  and  plaintiff  in  error. 

Mr.  W.  W.  Dixon  for  appellee  and  de- 
fendant in  error. 

Mr.  Justice  Field  delivered  tbe  opinion  of 
tbe  court: 

Tbe  plaintiff  and  tbe  defendant  are  owners, 
as  tenants  in  common,  of  certain  mining  prop- 
erty in  Silver  Bow  county,  state  of  Montana, 
known  as  tbe  Non  Consolidated  Lode  mining 
claim.  Tbe  plaintiff  owns  three  fourths  of  tbe 
claim  and  tbe  defendant  one  fourth.  Tbe  de- 
fendant is,  besides,  tbe  sole  owner  of  tbe  min- 
ing claim  situated  in  the  same  county  and  state, 
known  as  tbe  Amy  Lode  mining  claim.  Botb 
claims  are  located  and  patented  under  tbe 
mining  laws  of  the  United  States  contained  in 
sections  2330  and  2822  of  tbe  Revised  Statutes. 
The  Amy  claim  was  first  located  and  bas  tbe 
earlier  patent. 

The  relative  positions  of  tbesc  two  claims 
are  seen  on  tbe  diagram  in  the  record,  which 
ftbows  tlie  course  of  tbe  vein  in  tbe  Amy  claim 
upon  which  its  location  was  made  and  the 
Iwunrtaries  of  the  two  claims,  with  the  lengtli 
and  direction  of  each.  Tbe  description  of  tbe 
two  claims  can  be  understood  only  by  refer- 
ence to  the  diagram,  as  each  line  is  given.  A 
copy  of  tbe  diagram  is  bcre  produced,  as  witb- 
out  it  the  descnption  will  be  unintelligible  to 
tbe  render. 


Amy  claim, and, commencing  seTenteen  (17)  feet 
from  tbe  north  west  corner  of  tbe  latter,  extends 
easterly  Mour  hundred  and  eleven  (411)  [224 
feet  in  length.  Its  nottberly  side  line,  com- 
mencing (on  the  northerly  line  of  tbe  Amy)  at 
tbe  point  where  the  first  line  terminates,  runs 
in  a  northwesterly  direction  three  hundred  and 
seventy-two  (372)  feet  to  the  point  where  it 
meets  tbe  westerly  line  of  the  lode,  and  extend* 
southwesterly  from  this  pointoue  hundre<l  and 
eighty-one  (181)  feet  to  the  place  of  bciriuning. 

The  vein  of  tie  Amy  claim,  on  its  course  or 
strike,  passes  **ihrougb  its  northerly  side  [-25 
line,  as  marked  on  the  diagram,  into  the  Non- 
Consolidated  ground;  its  apex  crosses  that  line 
184  feet  easterly  from  tbe  west  side  line  of  that 
claim,  and  does  not  again  enter  the  Amy 
claim.  Tbe  apex  of  the  vein  enters  the  south 
side  of  the  Amy  claim  at  a  point  within  000 
feet  westerly  from  the  southeast  corner  of  tbe 
Amy,  and  the  dip  of  the  vein  is  to  tbe  north. 

We  have  in  this  description  of  tbe  claims  in 
controversy  followed  in  a  large  detrrce  that 
given  in  the  brief  of  the  defendant's  counsel, 
for  the  subject  does  not  admit  of  greater  clear- 
ness of  statement. 

The  plaintiff  bas  brought  tbis  action  for  a 
partition  of  tbe  Non-Consolidated  claim  witb 
the  defendant,  according  to  the  respective 
rights  of  the  pailies,  if  that  be  possible;  but  if 
the  property  cannotbetbus  partitioned  advanta- 
geously, then  for  a  sale  of  the  premises  and  a 
division  of  the  proceeds  among  tbe  owners,  in 
conformity  with  such  rights. 

As  stated  above,  the  vein  of  tbe  Amy,  of 
which  tbe  apex  lies  within  the  surface  lines  of 
the  claim,  in  its  course  passes  throu,uh  the 
nortberlv  side  line,  and  enters  the  Non-C'on'soli 


The  Amy  claim  has  a  8urfa<;e  length  of  1470 
feet,  and  its  side  lines  are  parallel.  Tbe  end 
lines  are  each  491  feet,  and  they  are  also  paral- 
lel. Tbe  surface  location  forms  a  parallelo- 
fjram  of  1470  feet  running  easterly  and  wester- 
y,  by  491  feet  running  northerly  and  southerly. 

Tbe  Non- Consolidated  claim  lies  adjoining 
tbe  northwest  corner  of  tbe  Amy  claim.  Its 
surface  shape  is  that  of  a  triangle,  the  longest 
side  of  which  joins  the  northerly  side  of  tbe 
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dated  claim;  and  it  is  alleged  that  tbe  vein  bas 
been  there  worked  by  tbe  owners  of  that  claim 
and  valuable  ore  taken  therefrom.  Tbe  plain- 
tiff, therefore,  prays,  in  addition  to  apnnition 
or  sale  of  tbe  NonConsobdated  claim,  for  an 
accounting  for  bis  share,  as  tenant  in  com- 
mon of  an  undivided  three  fourths  of  thai 
claim,  of  tbe  ores  taken  from  tbe  underground 
workings  of  tbe  vein  of  tbe  Amy  after  it  bad 
passed  into  that  claim,  if  any  there  were. 

1S:S  U.  & 
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The  defendant  admits  bis  cotenancy  in  the 
Kon  Consolidated  claim  with  the  plaintiff,  but 
denies  the  taking  of  any  ore  from  tbe  vein  of 
the  Amy  after  it  had  passed  into  its  ground. 

The  first  question  for  determination  is  whether 
the  Amy  retained  an7  right  to  the  vein,  the 
apex  of  which  was  within  its  surface  lines  after 
it  had  passed  through  its  northerly  side  line, 
or  ratbcr  through  tbe  vertical  plane  running 
down  (bat  line.  If  the  Amy  retained  its  right 
to  that  vein  after  it  had  entered  the  ground  of 
the  Non-Consolidated  claim,  it  belonged  to  tbe 
defendant  as  sole  owner  of  tbe  Amy,  and  as  | 
220]  such  *owner  he  could  not  be  called  on  to  I 
account  to  the  plaintiff  for  any  portion  of  the 
ores  taken  from  it.  If  on  tbe  otber  hand,  tbe 
Amy  did  not  retain  its  right  to  that  poition  of 
tbe  vein  after  it  had  passed  into  the  Non-Con- 
sobMntcd  claim,  it  became  a  part  of  that  claim, 
and  the  proceeds  of  the  ore  there  taken  from  it 
would,  with  other  proceeds  of  tbe  Non  Con- 
solidated claim,  be  tbe  subject  of  an  account- 
ing between  the  plaintiff  and  the  defendant, 
tbe  owners,  at  tenants  in  common  of  that 
claim.  Tbe  answer  to  tbe  que-tion  must  be 
found  in  the  ronstruclion  given  to  section  2322 
of  Ibclteviseil  i>lalute8,  wliicb  took  elleci  De- 
cember 1,  1873.     That  section  is  as  follows: 

•*Tbe  locators  of  all  mining  locations  hereto- 
fore made,  or  wbicb  shall  hereafter  be  made, 
on  any  mineral  vein,  lode,  or  ledge  situated  on 
the  public  domain,  their  heirs  and  assigns, 
whore  no  adverse  claim  exists  on  the  lOib  day 
of  May,  lb72,  so  long  as  they  comply  wiib  tbe 
laws  of  tbe  United  Slates,  and  with  tbe  state, 
teiritorial.  and  local  regulations  not  in  conflict 
with  the  laws  of  the  Linl'.ed  States,  governing 
their  poi>sessory  title,  shall  have  tbe  exclusive 
right  of  possession  and  enjoyment  of  all  tbe 
surfaces  included  within  the  lines  of  their  loca- 
tions, and  of  all  veins,  loiles,  and  ledges 
throughout  their  entire  depth,  the  top  or  apex 
of  which  lies  inside  of  such  surface  lines  ex- 
tended downward  vertically,  although  such 
veins,  lodes,  or  ledges  may  so  far  depart  from 
a  perpendicular  in  their  course  downward  as 
to  extend  outside  the  vertical  side  lines  of  such 
surface  locations.  But  their  right  of  posses- 
sion to  such  outside  parts  of  such  veins  or 
ledges  shall  be  confined  to  such  portions  there- 
of as  lie  between  vertical  planes  drawn  down- 
ward as  above  described,  through  the  end  lines 
of  their  locations,  so  continued  in  their  own 
direction  that  such  planes  will  intersect  such 
exterior  parts  of  such  veins  or  ledges." 

The  preceding  section  23i30  prescribes  tbe  ex- 
tent to  which  mining  claims  upon  veins  or 
lodes  of  quartz,  or  other  rock  in  place,  bearing 
gold,  silver,  or  other  valuable  deposits  on  lands 
of  tbe  United  Stales,  may  be  taken  up  after 
May  10,  1872.  It  allows  a  claim  to  be  located  to 
the  extent  of  fifteen  hundred  feet  along  the  vein 
or  lode,  but  provides  that  no  location  shall  be 
227]  *made  until  the  discovery  of  the  vein  or 
lode  within  the  limits  of  the  claim  located; 
which  is,  in  effect,  a  declaration  that  locations 
resting  simply  upon  a  conjectural  or  imaginary 
existence  of  a  vein  or  lode  within  their  limits 
ahall  not  be  permitted.  A  location  can  only 
rest  upon  an  actual  discovery  of  tbe  vein  or 
lode. 

Tbe  section  also  declares  that  no  claim  shall 
extend  more  than  three  hundred  feet  on  each 
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side  of  the  middle  of  the  vein  at  the  surface; 
nor  shall  any  claim  be  limited  by  any  mining 
regulation  to  less  than  twenty^five  feet  on 
each  side  of  tbe  middle  of  the  vein  at  its  sur- 
face, except  as  prevented  by  adverse  rights  ex- 
isting on  the  10th  day  of  May.  1872,  and  that 
tbe  end  lines  of  each  claim  shall  be  parallel  to 
each  other.  A  claim  located  in  conformity 
with  tbe  provisions  of  this  section  would  take 
tbe  form  of  a  parallelogram,  if  the  course  or 
strike  of  the  veiu  or  lode  should  run  in  a 
straight  line;  but  such  veins  and  lodes  are  often 
found  upon  explorations  to  run  in  a  course  de- 
viating at  different  points  from  such  line. 
And  from  this  ciroumsiauce  much  difTlcuIty 
often  arises  in  determining  the  lateral  rights  of 
the  locators. 

Section  2324  of  the  Revised  Statutes  recog- 
nizes tbe  powers  of  miners  in  each  mining  dis- 
trict to  make  regulations  not  in  conflict  with 
the  laws  of  tbe  United  States,  or  of  tbe  laws 
of  the  state  or  territory  in  which  tbe  district 
is  situated,  governing  the  location,  manner  of 
locating,  and  amount  of  work  necessary  to 
bold  possession  of  a  miuinir  claim,  subject  to 
the  requirement  that  the  location  must  be  dis- 
tinctly marked  on  the  ground  so  that  its  boun- 
daries may  be  readily  traced. 

It  is  evident  from  tbe  provisions  cited  that 
tbe  location  as  made  and  defined  must  control 
not  only  the  rights  ot  the  claimant  to  the  vein 
or  lode  within  its  surface  lines,  but  also  any 
lateral  rights. 

SectioiP  2322,  cited  above,  declares  that  the 
locators  of  all  mining  locations  shall  have  the 
ex(lui:ive  richt  of  possession  and  enjoyment  of 
all  tbe  surface  included  within  tbe  linea  of  their 
location:  and  also  tbe  exclusive  right  of  posses- 
sion and  enjoyment  of  all  veins,  Imles,  and 
ledges  throughout  their  entire  depth,  tbe  top  or 
apex  of  which  lies  inside  of  such  *.«urface[228 
lines  extended  downward  vertically,  altiiougb 
such  veins,  lodes,  or  ledges  may  so  far  depart 
from  a  perpendicular  in  their  course  down- 
ward as  to  extend  outside  the  vertical  sidelines 
of  said  surface  location.  The  surface  side 
lines  extended  downward  vertically,  therefore 
determine  the  extent  of  tbe  claim,  except  when 
in  its  descent  tbe  vein  passes  outside  of  them, 
and  the  outside  porlionsare  to  lie  between  ver- 
tical planes  drawn  downward  through  the  end 
lines. 

Tbe  difficulty  in  tbe  present  case  arises  from 
the  course  of  the  vein  or  lode  upon  which  the 
Amy  location  was  made.  It  is  evident  that 
what  are  called  side  lines  of  tbe  location, 
as  shown  in  the  diagram,  arc  not  such  in  fact 
but  are  end  lines.  Side  lines,  properly  drawn, 
would  run  on  each  side  of  the  course  of  tbe 
vein  or  lode  distant  not  more  than  three  hun- 
dred feet  from  the  middle  of  such  vein.  In 
the  Amy  claim,  tbe  Hues  marked  as  $ide  lines, 
cross  tbe  course  of  the  strike  of  tbe  vein  and 
do  not  run  parallel  with  it.  They,  therefore, 
constitute  end  lines.  It  is  true  the  lines  are 
not  drawn  with  tbe  strict  care  and  accuracy 
contemplated  by  the  statute,  and  which  could 
only  have  been  done  with  more  perfect  knowl- 
edge of  the  true  course  or  strike  of  the  vein 
from  further  developments.  But,  as  was  said 
by  this  court  in  Iron  Silver  Min.  Co,  v.  Elgin 
ifin.  its.  Co.  118  U.  S.  196.  207  [30:98,  102]: 
"If  the  first  locator  will  not  or  cannot  mnke 
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tbe  eiplorallDns  oen^iitiry  to  BBcerUtln  (lie  true  i 
cnurw  of  tlie  vdn.  snil  dmwBbls  Ktid  lineiipQO- 1 
raniiy  be  must  bear  tbe  conseqiieores."  Tbe 
coirn  ciinniK  lic'come  a  locniur  for  Ihe  nu'Dinc  j 
clMimiintBtiildofor  biin  nbni  Lealone  eIhiuM 
do  for  himscir.  Tbe  moat  tLnt  lb«  court  chd 
0  ioftccuralcly  and 

irrauls,  uniler"  tbe 
itrdncnte  Li^daim  and  make 
DL'W  siile  lines  nr  end  lioea.  Wliereit  timln,  u 
Id  Ibia  rsne,  Ibot  wbat  are  called  tide  WnrB  are 
jD  fact  tnd  liDe«.  Ibc  court,  in  deteriiiinins  liis 
lalcral  rielila.  will  tri-at  suth  side  lines  aa  end 
lines  and  aiicb  end  Hoes  as  siile  lioea;  but  Ibe 
curt  can nol  ninkea  new  locnlino  for  bim.and 
tliereby  enlar^'e  bis  rlgbts.  lie  must  «1and 
upon  bis  own  lonttion,  and  cud  take  only  wbal 
It  will  give  bim  under  tbe  law. 
1!2!)|  "Aciiiig  upon  Iblsprinclrile  tbereisrio 
lalerul  Hf^lil  to  the  holder  of  tbe  Amy  claim  by 
wbich  be  can  follow  lis  vein  Into  tbe  Consolida- 
ted claim.  Mistakes  in  drawing  the  lines  of  a 
locBlioQCRn  only  be  avoided,  as  said  in  tbe  case 
died,  bv  posrpoTiin^  llie  markin<;  of  tbe  boun 
darics  until  gulHcli-utexplointinns  are  madeio 
aaceilain,  as  Dear  ai  possible,  tbe  course  and 
direi'lion  of  Ibevrin.  .  .  .  "Even  lb''n," 
tbe  courl  added,  "nilh  all  the  care  po!<--<ible, 
tbe  end  Unrs  marked  on  liie  surface  will  often 
vary  grpiilly  from  a  riji'il  angle  to  tbe  true 
coui.'uoflbeveiD.but.tvbatercri    ' 


tbe  boundary  planes  sbould  lie  definitely  deter- 
mined by  ibe  liDi'!>  of  Ibc  surface  locaUoD  tban 
tliat  Ihcy  slinuld  be  subjccied  to  perpclual  re 
ndJUKlmpnl  according  (o  sublcrrsnean  develop- 
meiiis  subseijueDily  maile  by  Dime  norki'i-s. 
Such  reniljuHtments  at  every  discovery  of  a 
rbiintrc  in  tlie  course  of  the  vein  would  crcale 
gtiM  iincci'ainry  in   tides  to  mining  claims." 

A|i|ilving  Ibis  doctrine  lo  tbe  ca'e  before  us, 
it  fill  lows  Iliat  Ibe  vein  in  cfjntniveray.  tbe  apex 
of  wbiili  wus  within  tbe  surface  lines  of  Ibe 
Amy  claim,  did  not  carry  Ibc  owner's  rigbl 
hejund  theverlical  plane  drawn  down  lhrou|rh 
Ihe  norlb  side  line  of  that  claim.  Tbe  Amy 
chiiin  bad  DO  latcrul  ri!:bt  by  virtue  of  Ibe  ex- 
Icri-'ioD  of  tbe  vein  Ihroiigh  what  was  railed 
the-  norlb  side  of  ilscbimi,  as  Uiat  side  line  so 
calicil  was,  in  tact,  one  of  its  end  lines. 

Tlie  Jud.'rmcntof  tbe  supri'jne  I'onrt  of  Mon- 
Wns  siiouKI  tbercforo  be  reversed,  and  judg- 
meul  enti-rcd  in  favor  of  tbe  plninliU,  for  ade- 
cree  ofpntiilidD  of  tbe  Nod  C'oM»)1idslcd  claim 
between  Ibe  partleslollic  suit,  wbo  sre  owners 
■I  teuants  In  Common,  provided  such  pnTlilion 
can  be  made  with  due  regnrd  tothe  lespcciive 
rlj;lil8  of  tbe  owners,  and  If  It  cannot  Iw  tliiis 
■ilvanlajitottsly  m.itlc.  tbul  tbe  prcmiii^s  be 
sold  and  tlie  ptoceeila  divided  according  to 
their  respeclive  rieblsi  and  further,  that  tbe 
rcat>eclive  parlies  render  an  account  uf  Ibe  pro- 
ceeds received  by  tbcm,  respectively,  from  the 
Non-Consolldatcd  cluim,  and  Ibai  sucb  pro- 
ceeds be  divided  lietween  them  according  lo 
tluiii  respective  lighu.    And  it  la  so  ordered. 
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IN  RRROIt  to  tbe  Circuit  Court  of  ibc  UniU 
ed  Sinlcs  for  Ibc  Diiirict  of  Indinnn,  lo  re- 
view a  judpmcut  in  favor  of  Ibe  plainiilf, 
George  Clarke,  executor,  etc,  in  an  action 
liroucht  airninst  the  Louisville,  Kvan.'tille  & 
Si.  Louis  liailroad  Company,  defendants,  fcr 
damages  tor  thedcaib  nt  the  plaini  ill's  leslntor, 
caused  by  tbe  wroni;lul  act  and  omission  of 
the  defendnot,     AjftTitud, 

The  fnels  arc  staled  Id  Ibe  opinion. 

Mttfra.  Alox.  Pope  Humphrey-.  Ji^tt 
E  lri\ebart.  /Infer.  S'-nti,  <£  /liilkr,  and  Ed- 
iBtn   T-vlor.  forpiniTililT  in  error.  ' 

Afettn.  W.  H.  H.  Miller.  Ferd.  Wi„ter 
and  John  B.  Elam,  for  defendant  iu  error. 

itr.  Jvttiee  Harlan  delivered  tbe  opiclna 
of  Ibe  court : 

This  ncllon  was  brought  April  28.  1^68.  by 


tn.  nee  ddIs    to  Soutbern   Eip.  Co.  v.  CalJn-i^li. 

That  titllher  lime  nor  Walute  of  llmllatlnru  nins- 
ngalnst  tbt  utalc.  see  DoM  10  Olbson  v.  Cbouteau> 
00:  SM. 

AitollmllnllOTai'ftlmtlntqultvcatcf.sfattoteto 
Pratt  V.  Cnrrull,  8:  tZt,  and  lo  Thomas  v.  Rrocken- 

hrouEb,  a^atr. 
A$  1"  tqiMv  of  TtAempllim  harrtd  bv  ttms,  see  nota 
"■  ~  -ockenbrough.  B:  Z8T. 
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the  executor  of  Augustiue  Clarke,  whose 
death,  the  plain ti IT  alle^icd,  was  caused  hy  tbe 
wroDgful  act  and  omission  of  tbe  defendant, 
the  Louisville,  Evansville  &  St.  Louis  Railroad 
2351Company,  *a  carrier  of  passengers  for 
hire.  The  eisi  of  the  action  is  the  negligence  of 
the  company,  its  acents  and  servants,  in  conse- 
quence of  which  the  decedent,  on  tbe  25th  day 
of  November,  1886,  while  traveling  on  the 
defendant's  cars,  in  tbe  state  of  Indiana,  re- 
ceived injuries  in  his  person  from  which  death 
ensued.  Tbe  plain tiU's  testator  died  February 
23.  1888. 

The  action  was  founded  on  section  284  of 
the  Revised  Statutes  of  Indiana,  providing: 

**  When  the  death  of  one  is  caused  by  the 
wrongful  act  or  omission  of  another,  the  per- 
sonal representative  of  the  former  may  main- 
tain an  action  therefor  against  the  latter,  if  tbe 
former  might  have  maintained  an  action,  had 
he  lived,  against  the  latter  for  the  injury,  for 
the  s;ime  act  or  omission.  The  action  must  be 
commenced  within  two  years.  Tbe  damages 
cannot  exceed  ten  thousand  dollars,  and  must 
inure  to  the  exclusive  benefit  of  the  widow  and 
children,  if  any,  or  next  of  kin,  to  be  distrib- 
uted in  the  same  manner  as  personal  property 
of  the  deceased." 

It  appeared  from  the  complaint  that  plain- 
tiff's testator  lived  more  than  a  year  and  a  day 
after  being  injured.  And  tbe  qtieslion  was 
presented  upon  a  demurrer  interposed  by  the 
defendant  whether,  within  the  meanin)?  of  the 
statute,  it  could  pro|)erly  be  said  that  death 
was  caused  by  the  wrongful  act  or  omission  of 
another  if  it  did  not  occur  until  after  the  ex- 
piration of  a  year  and  a  day  from  such  act  or 
omission.  The  argument  in  support  of  this 
limiintion  upon  tlie  right  of  action  given  by 
the  statute  is  ba.sed  upon  certain  rules  at  com- 
mon law  in  prosecutions  for  murder,  appeals 
of  death,  and  inquisitions  against  deodands. 
Before  examining  this  question  it  will  be  well 
to  ascertain  the  object  of  the  statute  as  declared 
by  ibc  supreme  court  of  Indiana. 

Id  lofton  v.  Voules,  17  Ind'.  105.  107,  which 
was  an  action  under  this  statute,  it  was  con- 
tended that  the  plaintiff  could  not  maintain 
bis  suit  without  showing  that  he  had  crimin- 
inally  pros<*cuted  the  defendant  to  conviction  ; 
that  such  prosecution  was  a  condition  precedent 
to  a  civil  action.  It  was  held  that  this  rule  did 
230)  not  prevail  in  the  United  *States,  as  we 
do  not  in  this  country  depend  upon  the  injured 
party,  or  his  representative,  to  institute  crim- 
inal pro^jecutious. 

In  Je[J>raf)nrille  R.  Co.  v.  Swoyne,  26  Ind. 
477,  484-4^0.  the  court,  observing  that  it  was 
a  maxim  of  the  common  law.  too  familiar  and 
long  established  to  require  the  citation  of  au- 
thority to  support  it,  that  a  cause  of  action  for 
an  injury  to  the  person  dies  with  the  party  in- 
jured, and  does  not  survive  to  his  personal 
repre5H.'ntative,  said  :  **  The  statute  docs  not 
profess  to  revive  tbe  cause  of  action  for  the  in- 
jury to  tbe  deceased  in  favor  of  his  personal 
representative,  nor  is  such  the  legal  effect,  but 
it  creates  a  new  cause  of  action  unknown  to 
the  common  law.  The  action  given  by  the 
statute  is  for  causing  tbe  death,  by  a  wrongful 
act  or  omission,  in  a  case  where  the  deceased 
might  have  maintained  an  action  had  be  lived, 
for  an  injury  by  the  same  act  or  omission. 
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The  right  of  compensation  for  the  bodily  in- 
jury of  the  deceased,  which  dies  with  him, 
remains  extinct.  The  richt  of  action  created 
by  the  statute,  is  founded  on  a  new  grievance, 
namely,  causing  the  death,  and  is  for  the  in- 
jury sustained  thereby,  by  the  widow  and 
children,  or  next  of  kin  of  the  dect-ased,  for 
the  damages  must  inure  to  their  exclusive  ben- 
efit." 

'*  The  provision  that  the  personal  represent- 
ative may  maintain  an  action,  if  the  deceased 
could  have  maintained  one,  if  the  injury  had 
caused  death,"  the  court  said  in  Pitfsbutg, 
Ft.  W,  A  C\  R.  Co.  V.  Vining,  27  Ind.  513, 
**  has  been  heretofore  ruled  to  be  opplicable  to 
the  cause  of  acli  n,  and  not  to  the  person 
bringing  it.  In  other  words,  an  action  may  be 
maintained  when  tbe  deceased,  had  he  lived, 
would  not  have  been  prevented  from  recover- 
ing by  reason  of  his  want  of  care." 

In  MayJiew  v.  Ru7'na,  103  Ind.  328,  the  court 
said  that  the  statute  "gives  to  the  widow  or 
next  of  kin,  through  the  personal  representa- 
tive, a  right  to  recover  for  any  injury  which 
they  may  have  sustained  by  reason  of  the 
death  of  an  adult,  or  one  emancipated  fr<>m 
parental  service,  and  in  whose  life  they  may 
have  had  a  pecuniary  interest." 

In  JJaniia  v.  Jefergonmlle  R.  Co.  82  Ind,  113, 
*thecourt,discussing  the  question  wheth-|2.S 7 
er  the  two  years'  limitation  prescribed  by  the 
statute  ran  from  the  death  of  the  person  in- 
jured, or  from  the  qualification  of  his  admin- 
istrator, said:  **The  statute  was  intended 
mainly  to  l)e  operative  against  carriers  of  pass- 
engers and  in  a  very  larce  measure  against 
corporations,  whose  duties  are  exchisively  per- 
formed by  hired  servants,  who  are  being  con- 
stantly changed,  and  in  whose  knowledge  the 
facts  in  such  cases  would  generally  rest,  or 
who  are  to  be  depended  upon  for  such  infor- 
mation as  would  lead  to  a  discovery  of  the 
facts  and  witnesses  to  establish  them.  The 
reasons  for  requiring  a  suit  to  be  brought  with- 
in some  short  period  after  the  occurrence  were 
therefore  verv  forcible  and  must  have  Ik  en 
perceived.  While  a  proper  regard  for  tbe  se- 
curity of  human  life  required  that  a  •right  of 
action  should  be  given  wliich  did  not  exist  by 
previous  law.  the  consideration  already  noted 
required  that  the  remedy  should  be  prompUy 
sought,  else  a  door  would  be  open  wide  for 
injustice  and  wrong."  It  was,  therefore,  held 
that  the  time  limited  for  suit  began  to  tuu 
from  the  death. 

In  finrvs  v.  Grand  Rapids  dk  1.  R,  Co.  118 
Ind.  169,  the  court,  construing  the  statute, 
said  that  "  the  recovery  is  not  a  penalty  in- 
flicted by  way  of  punishment  for  the  wrong, 
but  is  merely  compensatory  of  the  damages 
sustained  by  the  heirs  or  next  of  kin,  who  had, 
or  are  supposed  to  have  bad,  a  pecuniary  in- 
terest in  the  life  of  the  intestate." 

And  in  Uecht  v.  Ohio  dt  M.  R.  Co.  132  Ind. 
507,  514:  "The  wording  of  Lord  CampbeU'i 
Act  and  the  statute  of  this  state  differ  some- 
what, but  are  in  effect  the  same.  The  purpose 
of  each  was  to  give  to  tbe  personal  representa- 
tive of  the  deceased  a  right  of  action  if  tbe  de- 
ceased at  the  iustant  of  his  death  would  have 
bad-  a  ricrht  of  action  for  the  same  act  or  omis- 
sion had  he  survived."  It  was,  consequently, 
held  that  the  personal  representative  could  nol 
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maintain  an  action  under  the  statute,  if  the 
pnrty  injured,  in  bis  lifctiuie,  sued  and  recov- 
ered full  compensation  for  the  injuries  in- 
flicted, and  had  thereby,  if  be  bad  lived,  pre- 
cluded himself  from  maintaining  any  furtlier 
action  on  account  of  such  injuries.  The  same 
construction  ^as  placed  upon  Lord  Campbell's 
2Ji81  Act  in  liead  v.  *GrMt  Eastern  R.  Co.  L. 
R.  3  Q.  B.  555,  and  in  Littlewood  v.  New  York, 
^9  N.  Y.  24, 42  Am.  Rep.  271,  upon  a  statute  of 
Nevr  York,  not  difiteiiug  materially  from  the 
Indiana  statute. 

It  thus  appears  to  be  the  settled  construction 
of  this  statute  that  the  right  of  a  personal  rep- 
resentative to  bring  an  action  for  the  exclusive 
liencfit  of  the  widow  and  children,  or  next  of 
kin,  of  one  whose  death  was  caused  by  the 
wrongful  act  or  omission  of  another,  depends 
upon  the  existence  or  nonexistence  of  a  right 
io  the  decedent,  immediately  before  his  death, 
to  have  maintained  an  action  on  account  of  such 
act  or  omission.  Consequently,  the  words  of 
the  Indiana  statute,  "the  action  must  be  com- 
menced withih  two  years,"  means  two  years 
from  the  death  of  the  person  injured,  not  from 
the  time  he  received  the  injuries  from  which 
death  resulted. 

In  tlie  light  of  this  construction  It  would 
Sivm  to  be  an  unreasonable  interpretation  of 
ihe  statute  to  hold  that  the  personal  represent- 
ative has  no  right  of  action,  in  any  case*,  where 
A  year  and  a  day  passes  after  the  injury  before 
death  occurs.  The  statute,  in  express  word.s, 
irives  the  personal  representative  two  years 
within  which  to  sue.  He  cannot  sue  until  the 
ciiuse  of  action  accrues,  and  the  cause  of  action 
given  b}'  the  statute  for  the  exclusive  bcnelit 
of  the  widow  and  children  or  next  of  kin  can- 
not accrue  until  the  }KTSon  injured  di(*s.  Until 
the  death  of  the  person  injured,  the  "new 
j^rievance*'  upon  which  the  action  is  founded 
doi's  not  exist.  To  say,  therefore,  that  where 
the  pel  son  injured  dies  one  year  and  tioo  days 
after  being  injured,  no  action  can  be  main- 
tained by  the  personol  representative,  is  to  go 
in  the  face  of  the  statute,  which  makes  no  dis- 
tinction between  cases  where  death  occurs 
within  less  than  a  year  and  a  day  from  the  in- 
jury, and  where  it  does  not  occur  until  after 
the  expiration  of  one  year  and  a  day.  Al- 
though the  evidence  may  show,  bevond  all 
disfiute.  that  the  death  was  caused  by  the 
wrongful  act  or  omission  of  the  defendant,  and 
nlthoughthe  action  by  the  personal  representa- 
tive was  brougiit  within  two  years  after  the 
death,yet, according  to  the  argument  of  learned 
counsel,  the  action  cannot  be  maintained  if 
the  deceased  happened  to  survive  his  injuries 
for  a  year  and  a  dav.  We  cannot  assent  to 
23S>]  ♦this  view.  Was  the  death,  in  fact, 
caused  by  the  wrongful  act  or  omission  of  the 
defendant?  That  is  the  vital  inquiry  in  each 
case.  The  statute  imposes  no  other  condition 
upon  the  right  to  sue.  The  court  has  no  au- 
thority to  impose  an  additional  or  different  one. 
If  death  was  so  caused,  then  the  personal  rep- 
resentative may  sue  at  any  time  within  two 
years  from  such  death. 

Ought  we  to  allow  this  obvious  construction 
of  the  statute  to  be  defeated  by  any  rule  recog- 
nized at  common  law  as  controlling  upon  an 
inquiry  as  to  the  cause  of  death  in  cases  of 
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murder,    appeals   of   death,   or   iDquiaitions 
against  deodands? 

In  cases  of  murder  the  rule  at  common  law 
undoubtedly  was  that  no  person  should  be  ad- 
judged "by  any  act  whatever  to  kill  another 
who  does  not  die  by  it  within  a  year  and  a  day 
thereafter;  in  compulation  whereof  the  whole 
day  on  which  the  hurt  was  done  shall  be  reck- 
oned first."  1  Hawk.  P.  C.  chap.  18;  2  Hawk. 
P.  C.  chap.  23,  ti  88;  4  Bl.  Com.  197,  806.  The 
reason  assigned  for  that  rule  was  that  if  the 
person  alleged  to  have  been  murdered  "die 
after  that  time,  it  cannot  be  discerned,  rs  the 
law  presumes,  whether  he  died  of  the  stroke 
or  poison,  etc.,  or  a  natural  death;  and  in  cane 
of  life,  a  rule  of  law  ought  to  be  certain."  3 
Coke.  Inst.  53.  And  such  is  the  rule  in  this 
country  in  prosecutions  for  murder,  except  in 
jurisdictions  where  it  may  be  otherwjjse  pre- 
scribed by  statute.  Whart.  Am.  Crim.  L. 
§  1073;  Stat^  v.  Orrelf,  12  N.  C.  139. 

An  ap|)eal.  when  spoken  of  as  a  criminal 
prosecution  denoted,  according  to  Blackstone, 
an  accusation  by  a  private  subject  against 
another,  for  some  heinous  crime— a  "f>rivaie 
process  for  the  punishment  of  public  crimes.** 
having  its  origin  in  a  custom,  derived  from  the 
ancient  Germans,  of  allowing  a  pecuniary  sat- 
isfaction, called  a  toeregild^  to  the  party  injured 
or  his  relations, ' 'to  expiate  enormous  olleuses." 
4  Bl.  Com.  312,  813.  Bacon  defines  it  to  Ur  a 
"vindictive"  action — "the  party's  private  ac- 
tion, seeking  revenge  for  the  injury  done  him, 
and  at  the  same  time  prosecuting  for  l  he  Ciown 
in  respect  of  the  offense  against  the  public." 
Bac.  Abr.  title.  Appeal.  These  appeals  could 
be  brought  "previous  to*an  indictment, [240 
and  if  the  appellee  be  acquitted  thereon,  be 
could  not  be  afterwards  indicted  for  the  same 
offense."  4  Bl.  Com.  815;  Comyn's  Dig.  title. 
Appeal ,  0. 11,  16.  While  during  the  continu- 
ance of  the  custom  referred  to  a  process  wos 
civen  for  recovering  the  weregiUl  by  tlie  party 
to  whom  it  was  due,  "it seems  that  when  these 
offenses  by  degrees  grew  no  longer  redeemable, 
the  private  process  was  still  continued,  in  order 
to  insure  the  infliction  of  punishmenr  on  the  of- 
fender, though  the  party  was  allowed  no  pecu- 
niary compensation  for  the  offense."  Vol.  4, 
p.  314.  By  statute  of  59  Geo.  111.  chap.  46,  ap- 
peals of  murder,  treason,  felony,  and  other  of- 
fenses were  abolished. 

During  the  time  when  appeals  of  death  were 
allowed,  at  common  law,  the  rule  established 
by  the  statute  of  Gloucester,  6  Edw.  I.  chap.  9, 
was  that  "the  appeal  must  be  sued  out  witbia 
a  year  and  a  day  after  the  completion  of  the 
felony  by  the  death  of  the  party."  4  Bl.  Coui. 
815.  This,  the  auihor  said,  seemed  to  be  only 
declaratory  of  the  common  law.  And 
Hawkins  says:  "It  seems  clear  that  the  appeal 
of  death  must  set  forth  the  day  when  the  hurt 
was  given,  but  also  the  day  when  the  partj 
died  of  it;  as  it  appears  from  all  precedents  of 
this  kind,  both  in  Coke  and  Raslat,  and  aUo 
from  the  manifest  reason  of  the  thing,  that  it 
may  appear  that  the  party  died  within  a  year 
and  a  day  after  the  stroke,  in  which  case  onlr 
the  law  intends  the  death  was  occasioned  by  it. 
2  Hawk.  P.  C.  chap.  23,  ^^  88.  Bacon,  refer- 
ring to  the  statute  of  Gloucester,  says  that,  by 
that  statute,  "an  appeal  shall  not  be  abated  for 
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default  of  fresh  suit,  if  tbe  party  sue  within  the 
year  and  day  after  the  deed  done,  the  compu- 
tation whereof,  as  the  law  is  now  settled,  shall 
be  made  not  from  the  day  when  tbe  wound  is 
l^iven,  but  from  the  day  to  fun  the  party  died; 
also,  the  year  and  day  shall  be  computed  from 
tbe  beginning  of  tbe  day,  and  not  from  the 
precise  time  when  the  death  happened,  because 
regularly  no  fraction  shall  be  made  of  a  day." 
Title,  Appeal 9^  D.  And  Corny n:  **By  the 
statute  of  Gloucester,  6  Edw.  I.  chap.  9,  an 
appeal  shall  not  abate  by  want  of  fresh  suit,  if 
brought  in  a  year  and  a  day  after  the  fact  done; 
which  statute  is,  by  construction,  restrained  to 
24 1  Ian  ^appeal  for  the  death  of  a  man.  And, 
therefore,  an  appeal  upon  the  death  of  a  man 
may  t)e  within  the  year  and  day,  though  there 
be  not  any  fresh  suit;  within  a  year  and  day 
after  the  death,  though  the  blow  was  given 
before."    2  Coke.  Inst.  320,  title,  Appeals,  D, 

The  rule  of  a  year  and  a  day  was  also  ap- 
plied at  common  law  to  inquisitions  of  deod- 
ands,  brought  to  forfeit  to  the  king,  "to  l)e 
applied  to  pious  uses  and  distiibutcd  io  alms  by 
bis  high  almoner,"  personal  chattels  that  weris 
the  immediate  occasion  of  the  death  of  any 
reasonable  creature.  1  Bl.  Com.  800.  The 
rule  in  those  cases  was  that  the  law  does  not 
look  upon  such  a  wound  as  the  cause  of  a 
man's  death,  "after  which  be  lives  so  long." 
IHawk.  I'.C.  chap.  8,  ^5  7. 

We  have  made  this  full  reference  to  prose- 
cutions for  murder,  appeals  of  death,  and 
inquisitions  against  deodands,  because  of  the 
earnest  contention  of  counsel  that  the  rule  ap- 
plied at  common  law  in  such  cases,  should 
control  the  construction  of  the  Indiana  statute. 
In  our  juds^rment,  tlie  rule  of  a  year  and  a  day 
is  inapplicable  to  the  case  before  us.  In  prose- 
cutions for  murder  the  rule  was  one  simply  of 
criminal  evidence.  Appeals  of  death  and 
inquii'itions  against  deodands,  although  having 
some  of  the  features  of  civil  proceedings,  were, 
in  material  respects,  criminal  in  their  nature. 
Be^^ides,  as  we  have  seen,  the  statute  of  6  Ed- 
ward I.  chap.  9,  was  construed  asgivinir  a  year 
and  a  day  from  the  death  of  the  party  killed, 
not  from  the  time  the  wound  wasintlicted. 
And  we  do  not  understand  that  any  different 
construction  was  placed  upon  tbe  statute  of  3 
Henry  VII.  chap.  1.  to  which  counsel  referred. 

But  be  that  as  it  may,  in  prosecutions  for 
murder  and  appeals  of  death,  the  principal  ob- 
ject was  the  punishment  of  public  offenses. 
In  cases  of  murder  and  appeals  of  death,  hu- 
man life  was  involved,  while  in  in(iuisitions 
against  deodands  it  was  sought  to  forfeit  prop- 
erty that  bad  caused  tbe  death  of  some  one. 
In  such  cases,  the  rule  of  a  year  and  a  day 
might  well  have  been  applied.  But  actions 
under  a  statute  like  the  one  in  Indiana  are,  in 
their  nature  and  consequences,  wholly  of  a  civil 


prived  of  bis  assistance  and  aid.  As  tbe  stat- 
ute, according  to  the  construction  placed  upon 
it  by  the  highest  court  of  Indiana,  allows  the 
personal  representative  to  sue  within  two  years 
after  the  death  of  the  testator  or  intestate, 
where  death  was  caused  by  tbe  wrongful  act 
or  omission  of  the  defendant,  we  cannot,  by 
mere  construction,  restrict  that  right  to  cases 
in  which  the  death  occurred  within  a  year  and 
a  day  after  such  act  or  omission.  We  repeat 
that,  where  death  was  caused  by  tbe  wrongful 
act  or  omission  of  another,  tbe  right  of  tbe 
personal  representative,  suing  for  the  benefit 
of  the  widow  and  children  or  next  of  kin,  to 
recover  damages  on  account  of  such  death,  is 
complete  under  tbe  statute,  and  may  be  as- 
serted by  action  brought  at  any  time  within 
two  years  from  the  death. 

It  is  assigned  for  error  that  the  court  below 
permitted  the  plaintifiT,  against  the  objection 
of  the  defendant,  to  testify  as  to  the  income  of 
the  deceased  previous  to  his  death.  It  is  con- 
ceded by  counsel  that  it  was  competent  to  have 
shown  the  testator's  ability  and  capacity  for 
labor  as  well  as  his  skill  in  bis  calling.  But  it 
is  insisted  that  the  evidence  as  to  his  income 
for  a  particular  period  was  not  competent. 
We  are  of  the  opinion  that  the  evidence  to 
which  the  defendant  objected  was  properly  ad- 
mitted. It  tended,  in  connection  with  other 
evidence,  to  show  tbe  extent  of  tbe  loss  sus- 
tained by  the  widow  and  children  on  account 
of  the  death  of  the  husband  and  father.  The 
age  of  the  deceased,  the  probable  exf>ectnnry 
of  life,  his  occupation,  his  ability  to  labor,  his 
accustonied  earnings  were  all  proper  elements 
of  the  inquiry  as  to  the  compensation  propei 
to  be  awarded  on  account  of  his  death.  Wadt 
V.  Tjsroy,  61  U.  S.  20  How.  34  [15:  8131,  i\> 
braska  lU'tuv.  Campbell  67  U.  S.  2  Black,  r,90 
[17:271];  ) W strict  of  Columbia  v.  Woodban/,  VdQ 
U.  S.  4o0  [34:  472);  *  Texas  dh  P.  R  Co.  v.  |'2  43 
Volk,  antt,  p.  78;  Howard  County  Comrs  v. 
I^gg,  110  Ind.  479;  Hudson  v.  fJouser,  123  Ind. 
809;  Collins  v.  Davidson,  19  Fed.  Rep.  83; 
Hall  V.  Qalveston,  U,  d  S.  A.  Ji.  Co.  39  Fed. 
Rep.  18;  Serenseon  v.  Northern  Vac,  B.  Co,  45 
Fed.  Rep.  407. 

Certain  observations  made  by  Judge  Woods, 
at  the  close  of  his  charge  to  the  jury,  are  also 
assigned  for  error.  They  were  as  follows: 
"Some  years  ago,  in  a  case  in  this  court  involv- 
ing this  question,  I  instructed  that  the  jury 
was  not  restricted  in  its  award  of  damage  to 
the  proof  of  pecuniary  loss  suffered  b^  the 
wi'iow  or  next  of  kin,  for  whose  benefit  the 
action  was  prosecuted,  and,  if  left  to  myself, 
should  so  rule  now.  The  statute  provides  that 
the  damages  awarded  shall  'be  distributed  in 
the  same  manner  as  personal  property  of  tbe 
deceased,'  and  this,  it  seems  to  me  is  inconsist- 
ent with  the  proposition  that  tbe  damages  to 
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view  was  to  make  prov  ision  for  the  widow  and 
cbiidren,  or  next  of  kin,  of  one  whose  death 
bas  been  caused  by  the  wrongful  act  or  omis- 
sion of  another.  The  reasons  upon  which  the 
rule  of  a  year  and  a  day  were  applied  in  the 
above-mentioned  cases  at  common  law  do  not 
apply  with  the  same  force  in  purely  civil  pro- 
ceedings that  involve  no  element  of  punish- 
iDPnt.  but  only  provide  compensation  to  ceitain 
relatives  of  tlie  decedent  who  have  been  de- 
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loss.  Some  of  the  next  of  kin  m'ght  be  de- 
pendent and  shown  to  have  a  pecuniary  inter- 
est io  tbe  life  of  the  deceased,  and  others  to 
have  no  such  hilerest,  and  yet  the  damages  al- 
lowed must  go  to  those  who  had  no  such  in- 
terest as  well,  and  as  much  as  to  those  on  ac- 
cotmt  of  whose  interest  it  was  allowable;  but 
tbe  supreme  court  of  the  state,  in  a  somewhat 
recent  case,  as  I  understand,  has  put  an  inter- 
pretation upon  this  statute  which  is  bkiding 
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upon  tbis  and  other  courts,  and  in  accordance 
with  that  decision,  as  I  remember  it,  I  instruct 
you,  aDd  for  tbe  purpose  of  this  case  you  will 
accept  it  as  ibe  law,  tbat  vou  will  allow  only 
the  pecuniary  loss  suffered  by  tbe  widow  aad 
surviving  children  on  account  of  this  death, 
not  exceeding  the  limit  of  ten  thousand  dol- 
lars fixed  by  the  statute." 

Tbe  defendant,  of  course,  makes  no  objec- 
tion to  tbe  principle  of  law  announced  by  tbe 
court,  for  tbe  charge  was  in  exact  conformity 
to  its  reouest  for  instructions  upon  the  ques- 
tion of  damages.  But  it  insists  that  tbe  jury 
were  probably  influenced,  to  its  prejudice,  by 
tbe  statement  tbat  tbe  court  below  bad  ex- 
prea«cd  a  different  view  from  that  announced 
oy  the  state  court. 

We  are  of  opinion  tbat  the  action  of  tbe  court 
below,  in  respect  of  tbis  matter,  is  not  ground 
244]  of  error.  What  the  judge  *said  was  io 
deference  to  tbe  decision  of  tbe  state  court, 
whose  interpretation  of  tbe  local  statute  was 
accepted  as  tbe  law  of  tbe  case.  Tbe  jury 
were  distinctly  informed  that  they  were  to 
follow  the  rule  of  damages  announced  by  the 
stale  court,  notwithstanding  the  court  below 
had,  on  a  former  occasion,  acted  on  a  differ- 
ent interpretation  of  tbe  statute.  It  is  not  to 
be  supposed  tbat  tbe  jury  misapprehended  or 
disrr/i:arded  tbe  explicit  injunction  of  the  court 
to  allow,  in  tbe  event  of  a  verdict  for  the  plain- 
tiff, only  tbe  pecuniary  loss  suffered  by  tbe 
widow  and  surviving  children  on  account  of 
the  death  of  the  husband  and  father. 

We  perceive  no  error  in  the  record,  and  the 
judgment  is  afflrmed. 


JOHN  DUNLAP,  et  al..  Appts., 

V. 

BENJAMIN  SCHOFIELD,  Jr..  kt  al. 

(See  S.  C.  Reporter*8  ed.  244-250.) 

Right  to  recover  on  patent— Act  of  Feb,  4, 1887. 

1.  By  IT.  8.  Rev.  Btat.  1 4900.  tbe  patentee  or  hif>  as- 
sifirnee,  if  he  makes  or  sells  tbe  article  patented, 
oannot  recover  damafces  against  infrinfrers  of  the 
patent,  unless  he  has  irlven  notice  of  bis  ri^rht, 
either  to  the  whole  public  by  marking  his  article 
**patented**or  to  tlie  particular  defendants  by 
Informing  them  of  bis  patent  and  of  their  in- 
frini^ement  of  it,  the  duty  of  alleging,  and  the 
burden  of  proving,  either  of  these  facts  is  upon 
the  plaintiff. 

t.  Under  the  Act  of  Feb.  4,  1887.  an  order  to 
charge  either  a  manufacturer  or  a  seller  of  arti- 
cles to  which  has  been  applied  a  patented  design 
or  any  colorable  imitation  thereof,  he  must  have 
been  knowing  that  the  same  '*has  been  applied,* 

NOTB.— ^8  to  when  aasignet  may  sus  for  infringe- 
menl:  when  patentee  must:  when  they  muttjoin^  see 
note  to  Wilson  v.  Rousseau.  11: 1141. 

Am  to  damages  for  infringement  of  patent:  treble 
damaoes,  see  note  to  Hogg  v.  Emerson,  13: 824. 

As  to  what  ennstUutes  infringement  of  patent; 
simUarity  of  devices:  designs:  cmhinatinns;  ma- 
chines: construction  of  patent^  see  note  to  Royer  v. 
Coupe.  aS:  1073. 

As  io  patentability  of  inventions;  patentable  sub- 
Sset-matter;  utHUy:  what  constitutes  invention:  pat- 
entabU  novelty:  combinations;  foreign  peUents  and 
thMr  4f«0to,  sea  oota  to  Qraot  y.  Waiter,  87:  fiCOL 
4£if 


which  is  equivalent  to  saying  *'with  a  knowledge 
of  the  patent  and  of  his  infringement.** 

[No.   149.J 
Submitted  Dee,    5,   1803,      Decided  March  5^ 

1894. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  in  favor  of  the  plain!  ifT<«» 
Benjamin  Scbofield,  Jr.,  et  al,,  in  an  action 
brought  by  them  against  John  Dunlap,  et  al., 
for  tbe  infringement  of  the  letters  patent,  is- 
sued April  2,  1889.  to  Julius  Strobeim,  for  a 
design  in  rugs.  Tbe  decree  being  for  an  in- 
junction and  for  damages  in  tbe  sum  of  $250 
as  penalty  and  damages  under  the  Act  of  Feb. 
4,  1887,  chap.  105.  Reversed  and  ease  rs- 
manded,  with  directions  to  dismiss  the  suit. 
See  same  case  below,  42  Fed.  Rep.  8^. 

Statement  by  Mr,  Justice  Gray: 

Tbis  was  a  bill  in  equity,  filed  May  7,  1889, 
for  tbe  infringement  of  letters  patent  issued 
April  2,  1889,  for  tbe  term  of  three  and  a  half 
years,  by  the  United  States  to  Julius  Strobeim 
for  a  design  for  rugs. 

Tbe  bill  alleged  that  tbe  design  was  new  and 
original ;  tbat  Strobeim  was  the  original  and 
first  inventor  thereof;  tbat  it  was  out.  at  tbe 
time  of  his  application  for  a  patent, in  public  use 
or  on  sale  with  bis  consent  or  allowance;  tbat 
before  tbe  isj^ue  of  tbe  patent  be  assigned  the  in- 
vention and  the  patent  *to  be  obtained  [24ft 
therefor  to  tbe  plaintiffs  by  an  instrument  in 
writing  recorded  in  the  Patent  Office:  that  tbe 
invention  was  of  great  practical  use  and  bene- 
fit to  tbe  plainiilTs,  and  they  had  applied  it  to 
large  and  extensive  use,  and  bad  expended 
hrge  sums  of  money  in  introducing  it,  and 
the  public  and  tbe  users  of  tbe  invention  bad 
acliuowlcd^ed  and  acquiesced  in  its  value;  that 
the  defendants  bad  infringed,  and  intended 
to  continue  to  infringe  tbe  patent  by  making^ 
using  and  vending  tbe  patented  design,  sub- 
stantially tbe  same  in  outline,  detail  and  ap- 
pearance as  shown  and  described  in  tbe  patent; 
and  tbat  tbe  plaintiffs,  "after  the  issue  of  the 
aforesaid  letters  patent,  notified  tbe  said  de- 
fendants of  tbe  issue  of  said  letters  patent,  of 
their  infringement  thereof,  and  requested  tbem» 
tbe  said  defendants,  to  abstain  and  desist 
from  any  further  violation  thereof  in  infringe- 
ment of"  tbe  plaintiffs'  "rights  thereunder  io- 
the  manufacture  and  sale  of  rugs  bearing  said 
patented  design;"  and  prayed  for  a  discovery, 
an  injunction,  an  account  of  profits,  damages^ 
and  further  relief. 

The  defendants  answered  under  oath,  ad- 
mitting tbe  i.(^ue  of  the  letters  patent  to  Stro- 
beim; denying  all  tbe  other  allegations  of  the 
bill,  and,  among  other  things,  denying  tbat 
"after  the  issue  of  the  aforesaid  letters  patent 
these  complainants  notified  these  defendants 
of  tbe  issue  of  said  letters  patent,  or  of  their 
infringement  thereof,  and  requested  the  said 
defendants  to  abstain  and  desist  from  infringe- 
ment of  tbe  complainant's  alleeed  rights  there- 
under, in  tbe  manufacture  and  sale  of  rugs 
bearing  said  patented  design."  The  plaintilU' 
filed  a  general  replication. 

At  the  hearing  upon  pleadings  and  proofs,  it 
appeared  by  tbe  testimony  introduced  by  both, 
parties  tbat  the  plaintiffs  made  and  sold  many 
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mirs  with  the  patented  denign  upon  them;  and  ' 
iliere  was  connictiog  evideDce  upon  the  qiies-  \ 
lion  of  infringement.  The  court  held  timt  the 
patent  was  vaHd,and  that  the  defeodaots  had  in- 
fringed it  by  making  and  selling  ru^rs  bearing 
a  design  in  imitation  of  and  substantially  sim- 
ilar to  the  design  shown,  described  and  claimed 
in  the  patent. 

Ko  evidence  was  offered  by  either  part^  upon 
246]the  question  *whether  the  plaintiffs'  rugs 
were  marked  "patented,"  or  upon  the  question 
whether  the  plaintiffs  had  notified  the  defend- 
ants that  they  were  infringini?  the  patent. 

The  defenaants  contended  that  they  were  not 
liable  in  damages,  because  the  plamtiffs  had 
failed  to  prove  their  own  compliance  with  si*c- 
tion  4900  of  the  Revised  Statutes,  which  is 
as  follows : 

''It  shall  be  the  duty  of  all  patentees,  and 
their  assigns  and  legal  representatives,  and  of 
all  persons  making  or  vending  any  patented 
article  for  or  under  them,  to  give  sufficient 
notice  to  the  public  that  the  same  is  patented  ; 
either  by  fixing  thereon  the  word  'patented,' 
together  with  the  day  and  year  the  patent  was 
granted;  or  when,  from  the  character  of  the 
article,  this  cannot  be  done,  by  fixing  to  it,  or 
to  the  package  wherein  one  or  more  of  them  is 
inclosed,  a  label  containing  the  like  notice ; 
and  in  any  suit  for  infringement,  by  the  party 
failing  so'  to  mark,  no  damages  shall  be  recov- 
ered by  the  plaintiff,  except  on  proof  that  the 
defendant  was  duly  notified  of  the  infringe- 
ment, and  continued,  after  such  notice,  to 
make,  use  or  vend  the  article  so  patented. 

The  court  held  that  the  notice  alleged  in  the 
bill  was  not  a  suflScient  compliance  with  this 
section,  and  that  the  burden  of  proof  was  up- 
on the  defendants  to  show  that  tkie  plaintiffs 
had  not  complied  with  it  Sc/iofield  y.  Dun- 
lop,  42  Fed.  Rep.  828. 

The  plaintiffs  asked  for  an  injunction,  and 
for  damages  in  the  sum  of  $250,  as  penalty 
and  damages  under  the  Act  of  February  4, 
1887,  chap.  105  (which  is  copied  in  the  mar- 
2471  gin*)  and  ^waived  all  right  to  any  fur- 
ther damages,  or  to  an  account  of  profits.  The 
court,  on  May  18. 1890,  entered  a  decree  for  the 
plaintiffs  accordingly,  and  the  defendants  ap- 
pealed to  this  court. 

Mr.  Jo0«  C.  Fraley  for  appellants. 
Mr,  Hector  T.  Fenton  for  appellees. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

By  section  4900 of  the  Revised  Statutes,  which 
(by  Virtue  of  section  4988  applies  to  patents  for 
designs)  it  is  made  the  duty  of  every  patentee 


or  his  assigns,  and  of  all  persons  making  or 
venrlins:  iiny  putented  article  for  or  under  them, 
to  give  fiutticient  notice  to  the  public  that  it  it 
patented,  by  putting  the  word  "patented"  up- 
on it,  or  upon  the  package  inclosing  it;  "and 
in  any  suit  for  infringement,  by  the  party  fail- 
ing so  to  mark,  no  damages  shall  be  recovered 
by  the  plaintiff,  except  on  proof  that  the  de- 
fendant was  duly  notified  of  the  Infringement, 
and  continued,  after  such  notice,  to  make,  use 
or  vend  the  article  so  patented." 

The  clear  meaning  of  this  section  is  that  the 
patentee  or  his  assignee,  if  he  makes  or  sella 
the  article  patented,  cannot  recover  damages 
against  infringers  of  the  patent,  unless  he  hns 
given  notice  of  his  right,  either  to  the  whole 
public  by  ^marking  his  article  "patent-  [248 
ed,"  or  to  the  particular  defendants  by  inform- 
ing them  of  his  patent  and  of  their  infringe- 
ment of  it. 

One  of  these  two  things,  marking  the  ar- 
ticles, or  notice  to  the  infringers,  is  made  by 
the  statute  a  prerequisite  to  the  patentee's  right 
to  recover  damages  ngainst  them.  Each  is  an 
affirmative  fact,  and  is  something  to  be  done 
by  him.  Wliether  his  putcnted  articles  have 
been  duly  marked  or  not  is  a  maitcr  peculiarly 
within  his  own  knowledge;  and  if  they  are 
not  duly  marked,  the  statute  expressly  puts 
upon  him  the  burden  of  proving  the  notice  to 
the  infringers,  before  be  can  chare:e  them  in 
damages.  By  the  elementary  principles  of 
pleading,  therefore,  the  duty  of  alleging,  and 
the  burden  of  proving,  either  of  these  facts  is 
upon  the  plaintiff. 

In  the  present  case,  although  the  plaintiffs 
had  manufariured  and   sold  goods  with  the 

f>atented  design  upon  them,  they  made  no  al- 
e^ation  or  proof  that  tiie  goods*  were  marked 
as  the  statute  required.  They  did  allege  in 
their  bill  that  they  notified  the  defend anls  of 
the  patent  and  of  their  infringement;  but  this 
allegation  was  distinctly  denied  in  the  defend- 
ants' answer,  and  the  plaintiffs  offered  no  proof 
in  support  of  it.  They  could  not,  therefore, 
recover,  even  if  this  were  a  suit  for  damages 
within  section  4900  of  the  Revised  Statutes. 

But  these  plaintiffs,  waiving  all  right  to  an 
account  of  profits,  or  to  other  damages,  sought 
and  were  allowed  to  recover  the  fixed  sum  of 
$250.  in  the  nature  of  a  penalty,  imposed  by 
the  Act  of  February  4,  1887,  chap.  105,  upon 
any  person  who,  during  the  term  of  a  patent 
for  a  design,  and  without  the  license  of  the 
owner,  applies  the  design  secured  by  the  pat- 
ent, "or  any  colorable  imitation  thereof,"  to 
any  article  of  manufacture  for  the  purpose  of 
sale,  or  sells  or  exposes  for  sale  any  article  of 


^  An  Act  to  Amend  the  Law  Relatiner  to  Patents, 

Trade-marks  and  Copyriffbt. 

Baa  1.  Hereafter,  during  the  term  of  letters  pat- 
ent for  a  desifm,  it  shall  be  unlawful  for  anv  per- 
•on  otlier  than  the  owner  of  said  letters  patent, 
without  the  license  of  such  owner,  to  apply  the 
design  secured  by  such  letters  patent,  or  any  oolor- 
able  imitation  thereof,  to  any  article  of  manufact- 
ure for  the  purpose  of  sale,  or  to  soil  or  erpose  for 
■ale  any  article  of  manufacture  to  which  such  de- 
aign  or  colorable  Imitation  shall*  wittiout  the  ii- 
oeose  of  the  owner,  have  l>een  applied,  knowing^ 
that  the  same  has  been  so  applied.  Any  pernoo  vio- 
iatlnir  the  provisions,  or  either  of  them,  of  ttils  sec- 
tion, shall  be  liable  In  the  amount  of  two  hundred 
And  fifty  dollars;  and  in  case  the  total  profit  made 
bv  blm  from  the  manufacture  or  sale,  as  aforesaid, 
of  tbe  article  or  articles  to  whioh  the  deelffn,  or 
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colorable  imitation  thereof,  has  been  applied,  ex« 
ceeds  the  sum  of  two  hundred  and  flftv  dollars,  ha 
shall  be  further  liable  for  the  excctss  of  such  profit 
over  and  above  the  sura  of  two  hundred  and  fifty 
dollars.  And  the  full  amount  of  such  liability  may 
be  recovered  by  the  owner  of  tbe  letters  patenL 
to  his  own  use,  in  any  circuit  court  of  tbe  Unltea 
States  bavlnsr  juri8<1iotion  of  the  parties,  either  by 
action  at  law  or  upon  a  bill  in  equity  for  an  injunc- 
tion to  restrain  such  infrinfircment. 

Beg.  2.  Nothinfr  in  this  Act  contained  shall  pre- 
vent, lessen,  impeach  or  avoid  any  remedy  at  law 
or  in  equity  which  anv  owner  of  letters  patent  for 
a  design,  aargrieved  bv  tbe  infrinfirement  of  the 
same,  might  nave  had  If  this  Act  had  l>een  parsed ; 
but  such  owner  shall  not  twice  recover  the  profit 
made  from  tbe  Infringement.  24  Stat,  at  L.  887. 


M8-251 


BUFREMJE  COUBT  OF  TOK  UnITKD  StATES. 


Oct.  Tekm, 


iDtnufacture  to  which  "such  design  or  colora- 
ble imitatioa"  has  been  applied,  "knowing  that 
the  same  has  been  so  applied."  24  Slat,  at  L. 
887.  This  statute,  according  to  its  clear  in- 
tent and  effect,  requires  that,  in  order  to  charge 
either  a  maoufactureer  or  a  seller  of  articles  to 
which  has  been  applied  a  patented  design  or  any 
240]  colorable  'imitation  thereof,  he  must 
have  been  "knowing  that  the  same  has  been  so 
applied/'  which  is  equivalent  to  saying  "with 
a  knowledge  of  the  patent  and  of  his  infringe- 
ment." The  reasons  for  holding  the  patentee 
to  allege  and  prove  either  such  Knowledge,  or 
else  a  notice  to  the  public  or  to  the  defendant, 
from  which  such  knowledge  must  necessarily 
be  inferred,  are  even  stronger,  in  a  suit  forsucn 
a  penally,  than  in  a  suit  to  recover  ordinary 
damages  only. 

In  none  of  the  cases  on  which  plaintiffs 
rely,  and  by  which  the  court  below  considered 
its  judgment  as  controlled,  was  there  any  ad- 
judication inconsistent  with  this  conclusion. 

The  leading  case  is  Protidevce  Ruhber  Co,  v. 
Goodyear,  76  U.  8.  9  Wall.  788  [19: 566]  decided 
at  October  term,  1869,  which  was  a  bill  in  equity 
for  an  injunction,  and  for  an  account  of  profits, 
against  infringers  of  a  patent  for  an  invention; 
and  the  passage  in  the  opinion  of  this  court, 
which  is  relied  on  by  the  plaintiffs,  is  that  in 
which  Jfr.  Justice  Swayne,  after  citing  the 
provisions  of  the  Act  of  March  2,  1861,  chap. 
88,  g  13,  which  are  re-enacted  in  section  4900 
of  the  Revised  Statutes,  proceeded  as  follows: 
"It  is  said  that  the  bill  contains  no  averment 
on  this  subject,  and  that  the  record  is  equally 
barren  of  proof  that  any  such  notice  was  ever 
given  to  the  defendants,  except  by  the  service 
of  process,  upon  the  filing  of  the  bill.  Hence, 
it  is  insisted  that  the  master  should  have  com- 
menced his  account  at  that  time,  instead  of  the 
earlier  period  of  the  beginning  of  the  infringe- 
nient.  His  refusal  to  do  so  was  made  the  sub- 
ject of  an  exception.  The  answer  of  the  de- 
fendants is  as  silent  upon  the  subject  as  the 
bill  of  the  complainants,  ^o  such  iasue  was 
made  by  the  pleadings.  It  was  to  late  for  the 
defendants  to  raise  the  point  before  the  master. 
They  were  concluded  by  their  previous  silence 
and  must  be  held  to  have  waived  it.  It  can- 
not lie  considered  here."  76  U.  S.  9  Wall.  801 
[19:570]. 

In  that  case,  as  appears  in  the  passage  Just 
quoted  from  the  opinion,  not  only  was  there 
no  averment  in  the  bill,  or  in  the  answer,  on 
the  subject  of  marking  or  of  notice;  but  no 
objection  to  the  want  of  proof  of  either  fact  was 
made  by  the  defendants  at  the  original  hear- 
ing in  the  circuit  court,  as  appears  by  its  opin- 
ion reported  in  Goodyear  v.  Providence  Rubber 
25<>j(i?.  2  Cliff.  851.  The  objection  *wa8  first 
taken  at  the  subsequent  hearing  before  a  mas- 
ter,and  was  therefore  held  to  have  been  waived. 

In  some  later  cases  in  the  circuit  couits  of 
the  United  States  it  has  been  assumed  that  the 
defendant  was  bound  to  allege  and  prove  that 
the  patented  articles  were  not  marketl.  if  he 
would,  upon  that  ground,  avoid  liability  for 
damages  under  the  section  in  question.  But 
in  none  of  those  cases  was  that  point  in  judGr- 
ment.  In  Qoodyear  v.  Allyn^  6  Blutch.  83,  the 
only  question  before  the  court  was  of  granting 
an  injunction,  a  matter  not  touched  bv  this 
mecf/oa.    Id  Herring  v.  Oage,  15  Blatchf.  124, 


the  point  decided  was  that  the  statute  did  not 
apply  to  the  marking  of  the  articles  made  and 
used  by  the  infringing  defendants.  In  New 
York  rharmical  As80.  v.  Tilden,  21  Blatchf. 
190,  the  answer  alleged  and  the  proof  showed 
that  the  plaintiff's  goods  were  not  marked,  and 
the  question  was  as  to  the  sufficiency  of  a  ver- 
bal notice  to  charge  the  defendants  in  damages. 
And  in  AUen  v.  Deacon^  10  Sawy.  210,  the 
want  of  marking  was  alleged  and  proved  by 
the  defendant,  and  he  was  also  proved  to  have 
been  duly  notified  of  the  infrin^ement.  On 
the  other  hand,  in  AfcCombv.  Brodie^  1  Woods, 
153,  it  was  held  that  if  the  patentee  did  not 
prove  that  his  articles  were  marked,  or  tbat  he 
gave  the  defendant  notice  of  the  infrin;;ement, 
be  could  recover  only  nominal  damages. 

The  patent  having  now  expired,  so  that  the 
injunction  is  of  no  further  value,  the  decree 
is  reversed  and  the  case  remanded  to  the  cir- 
cuit court  with  directions  to  dismiss  tiie  bill. 


JOSEPH  CARNEet  al.,  App*t$.^ 

r. 

AUGUSTUS  RUSS. 

(See  S.  C.  Reporter*s  ed.  290-252.) 

Jurisdiction  as  to  amount. 


In  a  suit  to  set  aside  and  cancel  a  tax  deed  as  a 
cloud  upon  plaintiff's  title,  where  the  paintiff's 
title  to  the  land  was  not  really  contested,  but 
the  only  matter  in  controversy  was  the  amount 
of  money  which  the  plaintiff  was  equitably  l)ound 
to  pay  to  the  defendants,  and  the  difference  be- 
tween the  sum  which  the  circuit  court  held  him 
to  pay  and  the  biffhest  sum  claimed  by  the  de- 
fendants was  less  than  $50C0,  theamount  in  con- 
trover$y,  is  insufBclent  to  support  the  appellate 
jurisdiction  of  this  court. 

[No.  229.] 

Argued  and Submtlted  Jan.  tS,  1894-    Decided 

March  6,  1894, 


APPEAL  from  a  decree  of  the  Circuit  Cotirt 
of  the  United  Slates  for  the  Northern  Dis- 
trict cf  Illinois,  in  favor  of  Augustus  Russ. 
plaintiff,  in  a  suit  in  equity,  against  John 
Carn»»,  Jr.,  et  \al,,  defendants,  cancelling  a 
tax  derd  as  a  cloud  upon  plaintiff's  title,  to 
land  in  Chicago,  and  a  ccrtiticate  of  tax  sale  of 
the  land,  upon  paying  to  the  defendants  a 
certnin  amount.     Dismissed. 

The  facts  are  staled  in  the  opinion. 

Mr.  Georfi^e  W.  Smith  for  appellants. 

Mr,  Allan  C*  Story  for  appellee. 

Mr.  Justice  Grm,y  delivered  the  opinion  of 
the  court: 

This  was  a  bill  in  equity  by  Russ,  aa  the 
owner  of  land  in  Chicago,  worth  more  than 
$40,000,  against  Ogden  and  others,  to  set  aside 
and  ranct'l,  as  creating  a  cloud  upon  his  title, 
a  tax  deed  to  Ogden,  and  a  certificate  of  tax 

Note.— ^«  to  amount  necessary  to  give  jurisdie- 

tUm  in  circuit  court:  ca»ts  prior  to  Act  of  1876: 

amount  necessary  since  act  of  m/i;  amount  in  dl»- 

jnite,  see  note  to  Sohuok  v.  Moline  M.  ft  S.  Co. 

•  87:160. 
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mie  procured  bj  the  other  defendantu  as  his  tween  himself  and  his  adveraary.  Id  the  same,  or 

agents.  ^^  ^^J  other  court,  to  relitiijrate  a  matter  directly 

The  bill  alleged  that  the  taxes  upon  which  P**^  *°  te«ue  and  actually  determine^!  In  the  first 

the  tax  deed  and  certificate  were  issued  were  ^"*^  upon  Ito  appearinar  that  the  judgrment  in  the 

illegally  levied  and  apportioned,  and  that  the  ^ff' 'iH^l^^^^  ITT\^   ^  f  '""""  •JT^'V"^  *".?*?* 

plarmift  bad  tendered  to  the  defendants  the  C,tiSi                        * ''''          ^^"^ 

full  amount  of  the  taxes  paid  by  Ibem.  «    --^ «-.««i«i^  ^#^..  -^^  i#.  *     .    .*.        » 

The    defendanU    answered,    deny Ine   the  ^\,^t  ^^i"*' P'®  °^  *^?  ^^^''f  V"  **■  ^^?"^^ 

1  •  *•«    *«ri     ?u    in  •■"' V  "*="»  4V    ^^     '^        J  tlon  to  the  judprments  of  courts  of  freneral  Juris- 

plamtirs  Utle,  the  illegality  of  the  taxes,  and  diction,  docs  not  dei>cnd,  in  any  decree,  upon  the 

the  tender  of  payment.     But  Ogden,  in  his  an-  inquiry  whether  the  law  subjects  such  Jud^menta 

swer,  oiitTed  to  waive  his  claim  of  title  to  the  to  re-ezamination  by  some  other  court, 

land  and  to  Peconvey  it  to  the  plaintiflf,  if  the  a    A  Judamcnt  of  a  court  of  concurrent  Jurlsdic- 

plamtiff  would  pay  him  the  sums  paid  by  him,  tlon  directly  upon  the  point  is  as  a  plea,  a  bar,  or 

with  penalties  accrued  thereon  and  ten  per  cent  as  evidence  conclusive  between  the  same  parties 

ii2terest.  '  And    the  other  defendants,  in  their  or  privios  upon  tlie  same  matters  when  directly 

answers,  disclaimed  all  title  to  themselves.  in  question  in  another  court. 

At  the  bearing,  the  defendants  contended  4.  The  rule  of  res  atVudieata  cannot  be  restricted 
that  the  sums  which  the  plaintiff  was  ik.  equity  to  those  cases,  which,  after  final  Judgment  or  de- 
bound  to  pay  them  amounted  to  $8705.84.  oree,  may  be  taken  by  appeal  or  writ  of  error  to 
But  the  circuit  court  held  that  those  sums  »  oo»^  ot  appellate  Jurisdiction, 
amounted  to  14291.84  only,  and  that  the  [No.  114.] 
plaintiff,  upon  paying  this  amount  (which  he  Argued  JS'ov,  fi,  1693,  Decided  Mardi  6, 1894. 
forthwith  paid  into  court)  was  entitled  to  the 

relief  prayed  for,  and  entered  a  final  decree  in  JN  ERROR  to  the  Circuit  Court  of  the  United 

his  favor.    The  defendants  appealed  to  this  1  States  for  the  Eastern  Di5;triot  of  Pennsyl- 

court.  vania,  to  review  a  judgment  aj^ninst  the  de- 

Upon  the  admissions  of  the  answers,  and  fendant.  The  Johnson  Compan>'   in  an  action 

upon  the  claims  made  by  the  defendants  in  brought  by  William  Wharton,  Jr.,  e^  a^.,  for 

the  circuit  court,  and  renewed  in  this  court,  it  the  stipulat(Hi  royalties  or  fees  for  guard  rails 

clearly  appears  that  the  plaintitl's  title  to  the  sold  by  defendant,  constructed  accordinsf  to 

land  was  not  really  contested,  but  that  the  letters  patent  granted  to  said  William  Whar- 

only  matter  in  controversy  was  the  amount  of  ton.  Jr.    The  amount  of  the  judgment  being 

money  which  the  plaintiff  was  equitably  bound  $6306.     Affirmed. 
to  pay  to  the  defendants,  and  that  the  difference 

between  the  sum  which  the  circuit  court  held  c. «#«-,««♦  v^r,  ir-    7;../.*>.^  tt.^i..* 

...m  ,0  pay  an.l  .he  hi^best  .um  clMme<]  by  the  I'^'^T;  ?l^L^-±f  fv.^*.'  r"^'. 


coiirt.      Act 
§:J(18  St 


Let  of  Februarv  16  ^^^^^^^^^  77     J«^°«>°  ^teel  Street  Rail  Company,  a  corpora- 

f  ^f  1    i\a^  ^2*:^^^^  tion-to  be  bereafier  referred  to  as  the  Whar- 


1 1 :  »'-24l;  TtnWnnn  V.  Mrst  JSat.  Hank  of  Ml.    '"f=», ".  J  .     \v  ii;  ^  wT^o^r^T^    TM^i/xr    V^r 

Vr//A./,i/;  100  U.  S.  6  [25:  680].  ^^°  granted  to  Wilham  Wharton.  Junior,  for 

Aniiral/9iM.,.iM^d  an  improved  guard  rail. 

Appeal dn,umea.  The  present  action  was  brought  upon  this 

agreement  of  license  to  recover  the  stipulated 

royalties  or  fees  for  guard  rails  sold  and  de- 

TIIE     JOHNSON     COMPANY,    Plff.    in  Hvered  by    the  Johnson  Company    between 

Err.,  January  10,  1888,  and  June  4,  18n9. 

tj.  In  its  statement  of  demand  the  Wharton 

WILLIAM  WHARTON.   Jr.,  et  ai.  Company  averred  that  ^^^  Johnson  Com piiny 

'         '  commenced  and  continued  the  sale  of  guard 


rails,  and  voluntarily  rendered  statements  and 
paid  *the  stipulated  fees  down  to  Janua-  [253 


(See  8.  C.  Ueporter's  ed.  262-28L) 

Berien  hy  appellate  tourl-re,   a<fjndteata-  '7^-^^Y^^'^^"'''f^«^^V^m'l^^},rZ 

jmhnZt.  Zen  «  bar-effect  of  i  judg<nent  •"""""'y  ,^' .^^''  *P,'*  ^""'T^x^'^ffjSJ^^. 

nnii^nn  nnr^ninhiA                 J      J    n  grouod  that  the  rails  madc  and  sold  bv  it  Were 

not  being  appealabU.  ^^^  ^^^^  .     ^^^  Wharton  patent;  that  in  a 

1.    A  defeated 
diction  is  not 


suitor  m  a  court  of  general  juris-    suit  brought  by  the  present  plaintiff  against 
;  at  hbeny.  In  a  subsequent  suit  be-    the  Johnson  Company  m  the  Circuit  Court  of 


NOTB.— ilt  to  estoppel  by  judgment,  see  note  to  ]  in  which  action  must  he  hroughU  see  note  to  South- 
Aapden  v.  NUon,  11: 1060.  |  ern  Exp.  Co.  v.  CaldwelU  22: 558. 

As  to  estnpttel  in  paif,  see  note  to  Stowe  v.  United 


Btatea.  :£:  144. 

As  to  eiftoppet  by  recttal  in  deed,  or  vcUl,  or  other 
instrument,  see  note  to  Carver  y.  Astor.  7:  7C1. 


JudgmenL  wTien  conclusive,  res  fiidicata. 

A  Judsrment  by  default  is  conclusive  upon  the 
facta  Involved,  as  l)etween  the  ^ame  parties  in  asut^ 


Am  to  estoppel  by  recitals  in  negotiable  bonds  or   sequent  action.    Ferris  v.  Fisher.  G7  Hun,  134. 


§ecuritieat  see  note  to  Meroer  County  v.  Hackett, 
17:647. 


An  erroneous  ruling  of  the  court  will  not  pra* 
vent  the  matter  from  belnff  res  judicata,    Houen 
As  to  eticvpdm  Co  MoniraetM  limitino  the  lime  with"   v.  Bogen,  37  W.  Ya.  407, 
IW  U.  »•  «^ 
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the  United  Stales  for  the  Eastern  District  of 
Pennsylvania,  it  was  adjudged  that  the  rails 
•old  by  the  defendant  were  covered  by  the 
Wharton  patent,  and  judgment  was  entered 
for  tlie  amount  of  royalties  to  January  10,  1888; 
that  from  and  after  the  latter  date,  down  to 
the  expiration  of  the  pa'ent,  June  4,  1889,  the 
defendtint  continued  to  sell,  under  the  agree- 
ment, rails  of  the  same  character  as  those  that 


had  been  adjudged  to  be  covered  by  the  above 
patent. 

The  Johnson  Compaoy,  admitting;  the  manu- 
facture and  sale  by  it  between  January  10. 
1888,  and  June  4,  1889,  of  certain  girder  guard 
rails  of  steel,  averred  that  those  manufactured 
by  it  were  not  such  rails  as  were  covered  by 
the  Wharton  patent.  It  also  admitted  that 
the  suit  mentioned  in  the  plaintiff's  statement 


A  final  decree  piirportinflr  to  be  a  full  settlement 
of  the  r1(fhi8  of  the  parties  may  be  pleaded  as  an 
e8topi>el  in  a  siibf>equcnt  suit  or  proceedinir,  al> 
tlioiiuh  tiie  opinion  of  the  reTiewinir  court  on  ap> 
peai  therefrom  todicates  that  important  questions 
involved  in  the  pieadings  were  overlooked,  and 
that  if  they  had  been  considered  tbey  miffht  have 
changred  the  adjudication.  Northwestern  Bank  v. 
Uays,  37  W.  Va.  475. 

A  Judtrraent  not  fraudulently  procured,  rendered 
by  a  court  of  competent  Jurisdiction  In  an  action 
Involvinif  the  same  subject-matter,  between  the 
■ame  parties  or  their  privies,  is.  as  a  plea,  a  bar.  or 
as  evidence.  conc1ui«ivpafl  to  the  matters  actually 
determined,  or  which  might  have  been  litltnited  and 
decided  as  incident  to  or  essentially  connected  with 
the  subject-matter  of  the  litigation,  and  other  mat- 
ters comini;  within  the  legitimate  purview  of  the 
original  Hction.botb  in  reppect  to  matters  of  «'lnim 
and  of  defense.  De  Chambrun  v.  Campbell,  54  Fed. 
Kep.  231. 

A  judgment  is  not  deprived  of  Its  conclusive 
effect  upon  subBequent  proceedings  between  the 
same  parties,  by  the  fact  that  both  parties  have  ap- 
pealed from  it  and  that  an  undertaking  to  stay 
procendings  has  bfcn  given  on  appeal  by  the  one 
sought  to  be  enjoined.    Stevens  v.  Ste vens,  60  Ilun, 


An  a'tJndlcRtfon  upon  a  demurrer  is  conclusive 
upon  the  merits  of  the  suMect-matter.  in  a  subse- 
quent action.    La  Porte  v.  Organ,  5  Tnd.  Apr.  369. 

A  decision  sustaining  a  demurrer  to  counts  of  an 
answer  in  replevin,  showing  that  there  was  no 
wrongful  detention  of  the  property  of  defendant 
even  if  he  bad  no  lawful  title  to  it,  when  unre- 
versed, and  when  plaintiff  hos  failed  to  avail  him- 
self of  the  permission  granted  of  replyinjr  to  such 
counts.  Is  a  final  decision  in  the  case  as  to  the  qurs- 
sion  decided,  that  such  counts  were  sufficient  as  a 
defence  to  the  action,  and  is  binding  npon  the  ref- 
eree In  the  action.    Sherman  v.  Jenkins,  70  Hun, 


An  order  striking  out  part  of  an  answer  is  con- 
chisivenpon  the  defendant's  right  to  set  up  the 
same  matter  In  an  answer  to  a  supplemental  com- 
plaints where  no  ground  or  question  not  existing 
at  the  time  of  the  former  applicttionis  presented. 
Peaslee  v.  Peaslee.  51  N.  Y.  S.  R.  587. 

The  dismissal  of  a  hill  in  equity,  upon  the  merits 
Is  a  bT>r  to  further  proceedings  In  the  same  court, 
for  the  same  purpose,  between  the  same  parties, 
although  the  court  may  not  hare  gone  into  the  evi- 
denco.    Rogers  v.  "Rogers.  37  W.  Va.  407. 

A  decree  on  final  hearing  dismissing  for  failure 
of  proof  a  bill  to  remove  a  cloud  on  title.  Is  a  bar 
to  a  subsequent  suit  between  the  same  parties  to 
establish  complainant's  title  to  the  lands.  Chiles 
v.  Champenois,  ttO  Miss.  603. 

The  dismissal  without  prejudice,  by  reason  of 
formal  defects,  of  a  petition  for  the  summary  set- 
ting aside  of  a  Judgment  under  Ma«s.  Pub.  Stat. 
chap.  187,  W 17-19,  is  not  a  bor  to  a  subsequent  peti- 
tion.   Soper  V.  Manning,  158  Mass.  381. 

A  judgment  after  trial  upon  the  merits,  upon  a 
verdict  directed  for  defendant  because  the  evidence 
was  insuflncient  to  support  a  verdict  in  favor  of 
plaintiff.  Is  a  bar  to  a  subsequent  action  between 
the  aame  parties  upon  the  same  cause  of  action. 
Mionraa  v,  OUoatro, M.  A8t,P.B,Co,m  Wta.  848. 
^S0 


A  final  Judgment  is  conclusive  t>ctween  the  par- 
ties and  their  privies,  upon  all  matters  litigated  or 
necessarily  involved  in  the  action  in  which  it  was 
rendered.    Sanford  v.  Oberlin  College,  50  Kan.  m:t. 

A  Judgment  of  a  state  court  is  conclusive  in  a 
Federal  court,  of  matters  which  a  party  bad  the 
opportunity  to  set  up  and  of  which  he  had  knowl- 
edge at  the  time.  Harper  v.  Harper,  3  U.  S.  A  pp. 
3:»,  53  Fed.  Kep.  35. 

In  a  suit  upon  a  different  cause  of  action,  the 
Judgment  in  a  former  case  cunuot  operate  as  dc- 
terminir)g  what  might  have  lieen.  but  was  not, 
brought  in  issue  and  pa-aged  upon.  Wilmington  & 
W.  R.  Co.  V.  Alsbrook,  146  U.  S.  278  (36:  97i5»,  53  Am. 
&  Eng.  H.  Cas.  687. 

A  Judgment  does  not  preclude  a  subsequent  ac- 
tion upon  a  claim  which  might  have  been  set  up  as 
acouutcTcIaim  in  the  suit  ui  which  the  Judgment 
was  rendered.  Seventh  Day  Adventist  Pub.  Asso. 
V.Fisher, 95  Mich. 274. 

A  general  verdict  and  Judgment  for  the  defend- 
ant in  an  action  in  which  several  defense  s  are  set 
up,  either  of  which,  if  sustained,  wouM  Justify  a 
verdict  in  his  favor,  upon  all  of  which  eviilcnte  is 
beard,  is  prima /ac/e  evidence  that  all  the  issues 
were  found  in  bis  favor,  in  a  fubfecqucnt  action  in 
which  such  Judgment  would  amount  to  eatoppoU 
Rhonda  v.  Metropolis,  144  III.  5S0. 

An  odjudication  that  an  execntriz  had  power  to 
sell  and  made  a  valid  sale  of  one  lot  of  laud  is  not 
conclusive  of  the  question  whether  her  sale  of  an- 
other lot  was  valid.  Reeves  v.  Drayton,  36  S.  C 
884. 

A  Judgment  of  a  court  of  equity  declining  to  en- 
force a  parol  partition,  but  leaving  the  parties  to 
their  remedy  at  law,  is  not  conclusive  of  the  facts 
there  presented,  in  a  subsequent  action  of  eject- 
ment.   Lewis  V.  Raker,  151  Pa.  529. 

A  Judgment  is  conclusive  upon  all  the  parties  to 
the  suit  in  which  it  was  rendered,  in  a  subsequent 
action  involving  substantialiv  the  same  facts  and 
Issues,  and  will  control  as  authority  in  the  latter  ac- 
tio.i  In  determining  similar  rigiits  of  one  upon 
whom  It  is  not  binding  as  an  adjudication.  Tau- 
zlede  V.  Jumel,  133  N.  Y.  614. 

A  Judicial  determination  of  a  question  Is  not 
sufficient  to  make  It  res  judicata^  unless  it  was  ren- 
dered upon  the  merits,  upon  a  material  point,  and 
upon  substantially  the  same  facts,  presented  in  a 
6ut)&equent  suit.    Shaw  v.  liroadbent,  129  N.  T.  114. 

A  former  Judgment  is  not  a  defense  where  there 
was  clearly  no  Jurisdiction  to  render  it.  on  account 
of  the  want  of  service  or  appearauce.  Reed  v. 
Chlleon,  40  N.  Y.  S.  R.  960. 

The  fact  that  after  answer  had  been  interposed 
in  a  suit.  Judgment  w^s  recovered  in  another  Juris- 
diction, if  not  pleaded  by  supplemental  answer,  la 
not  available  as  a  defense.    Reed  v.  Chiison.  supnu 

A  prior  Judgment  will  not  be  held  to  create  an 
estoppel,  where  the  record  is  not  before  the  court 
and  there  is  no  finding  disclosing  its  contents. 
Reddiok  v.  Keesling.  129  Ind.  128. 

The  effect  of  a  Judgment  as  a  bar  to  future  ao- 
tions  is  not  affected  by  the  fact  that  it  is  errone- 
ous.   People  V.  Holladay,  98  Cal.  SS41. 

Where  contrary  Judgments  have  been  rendered 
io  two  separate  suits  between  the  same  parties.  In- 
volving the  same  subject-matter,  the  estoppel  of 
one  judgment  neutraliaoB  that  of  the  other,  and 
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was  brought  and  decided  as  set  forth,  but  in- 
aisted  that  the  decision  was  not  binding  in  the 

g resent  case,  "because  the  amount  involved 
1  the  former  suit  was  so  small  as  not  to  en- 
title the  defendant  to  a  writ  of  error  on  the 
said  Judgment  to  the  Supreme  Court  of  the 
United  States,  whereas  the  amount  involved  in 
tbissuit  is  sufficient  to  80  entitle  the  defendant;" 
mnd  **that  the  right  of  the  defendant  to  have 
the  issues  involved  in  this  case  adjudicated  by 


the  Supreme  Court  of  the  United  States,  if  a 
decision  adverse  to  it  is  rendered  by  this  [the 
circuit]  court,  cannot  be  taken  away  from  it 
by  reason  of  a  former  trial  and  judgment  be- 
tween the  same  parlies,  whrre  the  amount  in- 
volved did  not  entitle  the  defendant  to  a  re- 
view of  the  same." 

The  court  below  held  the  affidavit  of  defense 
to  be  insufficient,  and,  the  damajcres  susinined 
by  the  defendant  having  been  asseshcd  ut  the 


the  qiiestlOQ  is  left  to  be  tried  over.  Shaw  v. 
Broad  bent.  129  N.  Y.  114. 

Until  a  final  Judgment  is  reached  there  c:in  be 
on  cfitoppel  by  Judfirment  or  by  decree.  Quinn  v. 
McMaban,  40  111.  App.  503. 

The  decisioD  of  the  Wisconsin  supreme  court 
upon  a  demurrer  is  conciusive  in  that  case  of  all 
questions  therein  adjurlicated  upon:  altbougb  a 
contrary  deci.<tion  haan  subsequftntly  been  rendered 
by  the  United  States  circuit  court  between  the 
same  parties  upon  tbe  merits  of  another  case.  EJILs 
V.  Northern  Pac.  R.  CJo.  80  Wis.  460, 144  U.  8.  458  (30: 
MM). 

A  Judgment  overruling  a  demurrer  for  want  of 
parties  is  conclusive  of  the  same  quewtion  when 
raised  by  answer,  wheu  mude  upon  the  merits. 
McKean  v.  Jones,  10  Can.  S.  C.  480. 

It  IS  not  ncccirsary  that  u  Judjjrment  setup  as  a 
bar  to  a  second  suit  shoujd  bo  AuhI  in  thi>  sense 
that  it  is  not  liable  to  be  reversed  on  apix-'al,  it  be- 
inirsufriciciit  that  it  is  in  force,  not  suspended  by 
■n  apiH*ul  or  otherwise,  and  that  it  tlnaliv  disposed 
of  the  eontroversj'.    Cook  v.  Ftice,  01  Cat.  GtU. 

A  decision  in  a  procoe<HnR  for  leave  to  issue  exe- 
ciitit  n  on  a  Judgrinont,  airainst  the  validity  of  a 
claim  made  by  tiie  del>t«)r  ap-ainst  the  creditor,  and 
which  he  sought  to  have  applied  in  |>aynieiit  upon 
the  Judgment,  is  a  bar  to  a  8ubse<iuent  action  liy 
bira  upon  such  claim.  Moore  v.  Garner,  100  N.  C* 
127. 

Judgment  in  a  former  action  for  the  defendant 
on  the  ground  of  want  of  notice  to  bim  will  not 
bar  a  sut)6e<juent  recovery  by  the  same  piaintifT, 
where  the  previous  action  constitutes  such  notice. 
Uose  V.  Hawicy,  133  N.  Y.  315,  reversing  118  N.  Y. 
at'. 

An  order  for  the  issuance  of  execution  upon  a 
Judgment  against  a  decedent,  on  the  ground  that 
he  has  fraudulently  conveyed  his  property,  is  not 
conclusive  upon  the  question  whether  the  convey- 
ance was  fraudulent.    i?e  Holmes,  131  N.  Y.  80. 

A  Judgment  which  determines  that  when  ren- 
dered there  is  no  right  of  action  in  the  piaintifT  is 
to  that  extend  conclusive:  but  the  right  which  he 
does  not  then  have  be  may  acquire  unless  some 
vital  point  adjudged  prevents  that  po«sibilily. 
Rose  v.  Hawley.  133  N.  Y.  815,  reversing  118  N.  Y. 
803. 

A  Judgment  dismissing  a  bill  ''without  prejudice'* 
is  not  a  bar  to  a  subsequent  bill,  though  the  latter 
shows  no  greater  or  more  equitable  right  than  the 
former.  Northern  Pac.  R.  Co.  v.  8t.  Paul,  M.  &  M. 
R.CO.  47  Fed.  Rep.  636.  afBrmed  in  4  U.  8.  App.  140, 
49  Fed.  Rep.  306;  Reynolds  v.  Hennessy,  17  R.  J.  160. 

A  Judgment  dismissing  a  suit  on  plaintiff's  own 
motion,  after  a  general  demurrer  to  his  petition 
has  l>een  sustained  and  he  has  obtained  leave  to 
amend,  is  not  a  bar  to  a  subsequent  action  by  him 
upon  the  same  cause  of  action.  Soherff  v.  Missouri 
Pac.  R,  Co.  81  Tex.  471. 

A  Judgment  dismissing  the  bill  on  the  ground 
that  the  court  has  no  Jurisdiction  is  not  a  bar  to  a 
second  action  between  the  same  parties  for  the 
same  cause,  although  the  court  in  fact  bad  Jurisdlo- 
tion.    Weigley  v.  Coff  man,  144  Pa.  488. 

A  Judgment  dismissing  an  action  on  the  gronnd 
that  plaintiff's  evidence  was  insufficient  to  entitle 
(him  to  relief  if  not  a  bar  to  a  subsequent  action 
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for  the  same  cause,  although  plaintiff  moved  for  a 
new  trial  and  appealed  to  tl»e  hi^fhest  court  of  the 
state.    Llndwall  v.  Woods.  47  Fed.  Rep.  105. 

A  fact  found  and  embodied  iu  a  Judgment  is 
final  and  conclusive  between  the  parties  and  their 
privies,  whenever  and  wherever  tiie  question  sub- 
sequently arises.  Moore  v.  New  Yorl£  Eicv.  R.  Co. 
126  N.  Y.  671. 

An  order  based  on  the  merits,  dissolving  an  in- 
junction, which  is  the  only  relief  sought,  is  such 
final  decision  as  will  sustain  the  deleuse  of  rci 
jutlicata.    Gallaher  v.  Mouiidsville.  34  W.  Va.  730. 

A  Judgment  founded  on  an  admission  conclu- 
sively establislies  the  fact  admitted,  as  between  the 
parties  to  the  n^oord,  in  any  suljsequent  action  be- 
t\v(M  n  them.  Miller  v.  Union  Switch  &  S.  Co.  37 
N.  Y.  S.  H.  110. 

Ko  suit  can  be  prosecuted  between  the  same  par- 
ties to  reopen  a  question  fully  tried  upon  an  issue 
made  upon  a  rule  or  motion,  while  a  final  Judg- 
ment thereon  is  unreversed.  Burner  v.  Hevcner, 
34  W.  Va.  774. 

If  the  final  decision  of  a  motion  affecting  a  sub- 
stantial right  maybe  rcviewe<l  on  upp<'al,  and  the 
cora]>laining  party  acquiesces,  the  deci-ion  is  as 
conclusive  of  the  matters  decided  as  the  determina- 
tion ot  the  action  iis(!lf  would  be  of  the  whole  of 
the  (M>ntroversy.  Kaufman  v.  Schneider,  35  IIU 
App.  li'-C. 

A  di'i-ision  on  a  motion  is  notresiudioafaso  asto 
be  binding  on  the  court  in  the  entry  of  final  Judg- 
ment in  the  same  ease.  Shainwald  v.  Lewis.  14 
Sawy.  23. 

A  Judgment  dismissing  a  suit  after  a  complete 
trial  upon  the  merits  is  tlnal  unless  It  contiiins  qual- 
ifying terms.    Glaude  v.  Peat,  43  I*a.  Ann.  101. 

The  dismissal  of  a  bill  to  cancel  an  unuutiiorized 
satisfaction  of  a  Judgment  for  want  of  jnris<liction 
is  not  an  adjudication  against  the  right  to  enforce 
the  Judgment.    Jones  v.  Hunter.  32  111.  App.  445. 

A  Judgment  of  nousuit  is  not  a  bar  to  a  subse- 
quent action  for  the  same  cause,  brought  in  due 
time.    Smith  v.  Floyd  County.  85  Ga.  420. 

A  Judgment  is  not  re^  judicata  upon  a  question 
which  the  court  expressly  refused  to  consider  and 
pass  upon.  I^audon  v.  Townshend,  38  N.  Y.  S.  R.  714. 

An  independent  cause  of  action  possessed  by  de- 
fendant and  existing  previous  to  a  Judgment  ob- 
tained by  plaintiff  Is  not  barred  thereby,  even  if 
defendant  might  have  pleaded  It  in  set-off,  unless 
it  has  been  In  fact  so  pleaded  and  made  the  subject 
of  adjudication.    Fislce  v.  Steele,  152  Mass.  200. 

A  Judgment  is  not  a  bar  to  a  subsequent  action 
between  different  parties  upon  different  allega- 
tions, although  the  questions  in  the  latter  action 
might  have  been  litiguted  in  the  earlier.  I^anny  v. 
Faucher,  30  N.  Y.  S.  R.  800. 

A  party  desiring  to  avail  himself  of  a  Judgment 
as  conclusive  evidence  upon  some  particular  fact 
must  show  affirmatively  that  it  went  u|>on  that 
fact,  or  else  the  qm-^stion  is  open  for  a  new  C(m- 
tention.    Lewis  v.  Ocean  Nav.  &  P.  Co.  125  N.  Y.  341. 

If  the  language  used  in  a  dec  re  •  makes  it  broader 
than  the  point  for  decision  permits  the  etiect  is 
limited  to  that  point:  and  it  is  not  res  judicata  aa 
to  any  other  recitals  therein.  East  Tennessee,  V. 
&  G.  R.  Co.  V.  Maboney,  80  Tenn.  311. 
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fium  of  $6306,  judgment  was  roDdered  for  that 
•um. 

Me$trB.  Wayne  MaeVeag^h*  Oeorpe 
Harding  and  George  J,  Harding,  for  plaiotifit 
Id  error: 

Wbere,  under  the  Federal  statutes,  no  ri^ht 
to  a  writ  of  error  or  appeal  exists  in  a  particu- 
lar rase,  the  plain  intent  of  the  law  constitut- 
ing this  cotiit  a  court  of  review  of  the  merits 
of  cases  within  its  jurisdiction,  denies  to  the 
conclusion  of  a  lower  Federal  court  the  force 
of  an  estoppel  in  a  subsequi^nt  case  within  the 
limits  of  this  court's  jurisdiction,  wbere  the 
question  is  distinctly  raised  in  the  court  below. 
The  strictness  with  which  this  court  maintains 
the  limits  of  its  jurisdiction  based  upon  the 
amount  in  controversy  is  well  illustrated  by 
those  cases  which  hold  that  nothing  collateral 
to  the  judfrment  or  decree  can  be  used  to  es- 
tablish jurisdiction  where  the  judgment  or 
decree  itself  is  below  the  statutory  limit. 

Tray  v.  Etans,  97  U.  8.  1  (24:  941);  Elgin 
T.  Marshall,  106  U.  S.  578,  581  (27: 249,  250): 
Owlika  City  v.  Daniel,  109  U.  S.  108  (27:873): 
JVlw  Jersey  Zine  Co.  v.  Trotter,  108  U.  S.  564 
(27: 828);  Brvee  v.  Manchester  d  K.  B.  Co.  117 
U.  S.  514  (29:  990);  Aew  England  Morig.  Sccur, 
Oo,  V.  Gay,  145  U.  8.  123  (86: 646). 

But  the  same  strictness  of  interpretation 
clearly  requires,  on  the  other  hand,  that,  ju- 
risdiction being  established,  if  it  be  made 
effective  to  bring  within  the  cognizance  of  the 
court  all  questions  of  fact  and  law  properly 
raised  in  the  court  below,  independent  of  tech- 
nical rules  of  estoppel,  the  operation  of  which, 
however  general  in  extent  cannot  be  made  to 
deprive  liti.irants  of  substantive  rights. 

Messrs,  Frank  P.  Prichard  and  JoJin 
0.  Johnson,  for  defendants  in  error: 

A  judgment  of  a  court  of  competent  Juris- 
diction is  conclusive  between  the  parlies  as  to 
the  issue  decided. 

Black,  Judgm.,  §  500;  Freem.  Judem., 
$  247;  Herman,  Estoppel  &  Res  Judicata, 
8  48. 

The  fact  that  the  amount  in  controversy  is 
so  small  that  the  defeated  party  has  no  right 
of  appeal  does  not  make  the  judgment  any  the 
less  conclusive  when  the  same  question  arises 
Id  a  subf'^quent  litigation,  though  the  amount 
there  involved  is  sufficiently  large  to  support 
an  appeal. 

Qrifin  v.  Long  Island  R.  Oo.  102  N.  Y.  449; 
Elgin  v.  Marshall,  106  U.  8.  578  (27: 249); 
Opelika  City  v.  Daniel,  109  U.  8.  108  (27:873); 
Gibion  T.  Shufeldt,  122  U.  8.  27  (80: 1083^. 
New  England  Morig.  Secur.  Co.  v.  Qay,  145 
U.  8.  123  (86:  646);  Washington  d  G.  R.  Co. 
T.  District  of  Columbia,  146  U.  8.  227  (36:  951); 
United  States  t.  Wanamaker,  147  U.  8.  149 
(87: 118);  Scotland  County  y.  Ilill,  112  U.  8. 
188  (28:  692). 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  question,  upon  the  merits,  which  the 
defendant's  affidavit  of  defense  presented,  was 
whether  the  girder  guard  rails  manufactured 
and  sold  by  it  were  covered  by  the  Wharton 
patent  and  by  the  license  granted  by  the  agree- 
ment of  November  24,  1885.  But  that  precise 
guestioD^  it  is  admitted,  was  presented  and  de- 


termined  in  the  former  suit  between  the  same 
parties.  And  we  are  to  inquire,  on  this  writ 
of  error,  whether  the  court  below  erred  in 
holding  that  the  judgment  in  the  former  suit 
concluded  that  question  between  the  parties. 
The  learned  counsel  for  the  defendant  insists 
that  it  did  not,  and  bases  his  contention  solely 
upon  the  ground  that  the  former  judgment 
was  not,  by  reason  of  the  limited  amount  in- 
volved, subject  to  review  by  this  court. 

Is  it  true  that  a  defeated  suitor  in  a  court  of 
general  jurisdiction  is  at  liberty,  in  a  subse- 
quent suit  between  himself  and  his  adversiry, 
in  the  same,  or  in  any  other  court,  to  relitigaie 
a  matter  directly  put  in  issue  and  actually  de- 
termined in  the  first  suit,  upon  its  appearing^ 
that  the  judgment  in  the  first  suit,  by  reason 
of  the  small  amount  in  dispute,  could  not  be 
reviewed  by  a  court  of  appellate  jurisdiction? 
Does  the  principle  of  res  judicata,  in  its  appli- 
cation to  the  judgments  of  courts  of  general 
jurisdiction,  depend,  in  any  degree,  upon  the 
inquiry  whether  the  law  subjects  such  judg- 
ments to  re  examination  by  some  other  court? 
Upon  principle  and  authority  ♦these  [257 
questions  must  be  answered  in  the  negative. 
We  have  not  been  referred  to,  nor  are  we 
aware  of,  any  adjudged  case  that  would  justify 
a  difTerent  conclusion. 

The  object  in  establishing  judicial  tribunala 
is  that  controversies  between  parties,  which 
may  be  the  subicct  of  litigation,  shall  be  finally 
determined.  The  peace  and  order  of  society 
demand  that  matters  distinctly  put  in  issue 
and  determined  by  a  court  of  compoient  juris- 
diction as  to  parties  and  subject-matter,  shall 
not  be  retried  between  the  same  parties  in  any 
subsequent  suit  in  any  court.  The  exceptions 
to  this  rule  that  are  recognized  in  cases  of 
judgments  obtained  by  fraud  or  collusion  have 
no  application  to  the  present  suit. 

In  Hopkins  v.  l^e,  19  U.   S.  G  Wheat.   109. 
113  [5:  218.219]  it  was  held  that  a  fact  directly 
presented  and  determined  by  a  court  of  coni- 
petent  jurisdiction  cannot  be  contested  again 
between  the  same  parties  in  the  same  or  any 
other  court,     "In  this,"  the  court  said,  "there 
is  and  ought  to  be  no  difference  Ijeiweiu  a 
verdict  and  judgment  in  a  court  of  common 
law  and  a  decree  of  a  court  of  equity.     Tliey 
both  stand  on  the  same  footing  and  may  ba 
oCTeredin  evidence  under  the  same  limitations, 
and  it  would  be  difficult  to  assign  a  reason 
why  it  should  be    otherwise.     The  rule  haa 
found  its  way  into  every  system  of  jurispru- 
dence, not  only  from  its  obvious  fitness  and 
propriety,  but  because  without  it  an  end  could 
never  be  put  to  litigation.     It  is,  therefore, 
not  confined  in  England  or  in  this  country  to 
judgments  of  the  same  court  or  to  the  decisiona 
of  courts  of  concurrent  jurisdiction,  but  ex- 
tends to    matters    litigated  before  competent 
tribunals   in  foreign    countries.     .    .     On  a 
reference  to  the  proceedings  at  law,  and  in 
chancery,  in  the  case  now  t)efore  us,  the  court 
is  satisfied  that  the  question  which  arose  on. 
the  trial  of  the  action  of  covenant  was  pre- 
cisely the  same,  if  not  exclusively  so  (althougl¥ 
that  was  not  necessary)  as  the  one  which  had 
already  been  directly  decided  by  the  court  of 
chancery."    And  in  SmttJi  v.    Kemochen,  4^ 
U.  S.   7  How,  198,  217  [12:  666.  674]:    "Th^ 
case,  therefore,  falls  within  the  general  rule» 
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that  a  Jndfffrent  of  a  court  of  concurrent  juris- 
diction directly  *jpon  the  pmint  is  a  ptea,  as  a  bar, 
or  as  evidence  between  the  same  parties  or 
258  J  privies  upon  the  same  matters  when  *di- 
rectly  in  question  in  another  court."  To  the 
same  effect  are  Pennington  v.  Gthson,  67  U. 
8.  16  How.  65,  77  [14:  847.  8521;  Stockton  v. 
F<^,  69  U.  8.  18  How.  418  [15:  3951;  and  Doe 
T.  FerrU.  67  U.  a  2  Black,  606,  609  [17:  317, 
819}. 

The  whole  subject  was  carefully  considered 
in  CromKcll  v.  Sae  County,  94  U.  S.  351,  352 
(24: 195,197],  where  it  was  said:  **There  is  a 
difference  between  the  effect  of  a  judgment  as 
a  bar  or  estoppel  against  the  prosecution  of  a 
second  action  upon  the  same  claim  or  demand 
an<i  its  effect  as  an  estoppel  in  another  action 
between  the  same  parties  upon  a  different 
claim  or  cause  of  action.  In  the  former  case, 
the  judgment,  if  rendered  upon  the  merits, 
consiiiutes  an  absolute  bar  to  a  subsequent 
action.  It  is  a  finality  as  to  the  claim  or  de- 
mand in  controversy,  concluding  parties  and 
those  in  privity  with  them,  not  only  as  to 
every  matter  which  was  offered  and  received 
to  sustain  or  defeat  the  claim  or  demand,  but 
as  to  any  other  admissible  matter  which  might 
have  been  offered  for  that  purpose.  Thus,  for 
example,  a  judgment  rendered  on  a  promis- 
sory note  is  conclusive  as  to  the  validity  of 
the  instrument  and  the  amount  due  upon  it. 
although  it  be  subsequently  alleged  that  per- 
fect defenses  actually  existed,  of  which  no 
proof  was  offered,  such  as  forgery,  want  of 
consideration,  or  payment.  If  such  defenses 
were  not  presented  In  the  action,  and  estab- 
lished by  competent  evidence,  the  subsequent 
allegation  of  their  existence  is  of  no  legal  con- 
aequence.  The  judgment  is  as  conclusive,  so 
far  as  future  proceedings  at  law  are  con- 
cerred,  as  though  the  defenses  never  ex- 
isted" 

The  doclrines  of  the  latter  case  were  applied 
in  .Hnson  LiimUr  Co.  v.  liucfitei,  101  U.  8.  638, 
639  [25:  1074],  which  case  is  like  this  in  some 
respects.  That  was  an  action  for  the  recov- 
ery of  the  last  in.«:tallments  of  money  due  on  a 
contract  for  the  purchase  of  timber  lands,  the 
plaintiff  having  in  a  previous  action  against 
the  same  defendant  obtained  a  judgment  for 
the  first  installment.  In  the  first  action  the 
sole  defense  was  that  the  defendant  had  been 
induced  to  make  the  contract  of  guaranty  by 
false  and  fraudulent  representations.  The 
same  defense  was  made  in  the  second  action, 
and  an  additional  one  was  interposed  to  the 
effect  that  the  representations  made  as  to  the 
quantity  of  timber,  and  which  induced  the  ex- 
t250]  ecutiou  of  *thc  contract,  amounted  to  a 
warranty  upon  which  defendant  could  sue  for 
damages.  Both  grounds  of  defense  relied  on 
in  the  second  action,  were  held  to  be  concluded 
by  the  judgment  in  the  prior  action.  In  re- 
spect to  the  second  ground  it  was  said:  *'  The 
finding  of  the  referee,  upon  which  the  Judg- 
ment [in  the  first  action!  was  rendered — and 
this  finding,  like  the  veroict  of  a  jury,  consti- 
tutes an  eassential  part  of  the  record  of  a  case 
—shows  that  no  repiesentation  as  to  the  quan- 
tity of  timber  on  the  land  sold  were  made  to 
the  defendant  by  the  plaintiff,  or  in  his  bear- 
ing, to  induce  the  execution  of  the  contract 
of  guaranty.    Tbia  finding,  having  gone  into 
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the  judgment,  is  conclusive  as  to  the  facm 
found  in  all  subsequent  controversies  between 
the .  parties  on  the  contract.  Every  defense 
requiring  the  negation  of  this  fact  is  met  and 
overthrown  by  that  adjudication." 

In  Stout  V.  Lye,  103  U.  8.  66.  71.  [26:  428. 
430]  in  which  one  of  the  questions  was  as  to 
the  conclusiveness  of  a  judgment  in  a  state 
court  upon  the  same  parlies  to  a  suit  in  the 
Federal  court — the  two  suits  involving  the 
same  subject-matter,  and  the  suit  in  the  state 
court  having  been  first  commenced — this  court, 
observing  that  the  parties  instituting  the  suit 
in  the  Federal  court,  being  represented  in  the 
state  suit,  could  not  deprive  the  latter  co-irt 
of  the  jurisdiction  it  had  acquired,  said:  *Tbe 
two  suits  related  to  the  same  subject-mnHer, 
and  were  in  fact  pending  at  the  sinne  time  in 
two  courts  of  concurrent  jurisdiction.  The 
parties  also  were,  in  legal  effect,  the  same,  be- 
cause in  the  state  court  the  mortgagor  repre- 
sented all  who,  pending  the  suit,  acquired  any 
interest  through  him  in  the  property  about 
which  the  controversy  arose.  By  electing  to 
bring  a  separate  suit  the  8touts  voluntuiily 
took  the  risk  of  getting  a  decision  in  the  cir- 
cuit court  before  the  state  court  settled  the 
rights  of  the  parties  by  a  judgment  in  the  suit 
which  was  pending  there.  Failing  in  this, 
they  must  submit  to  the  same  judgment  that 
has  already  been  rendered  against  their  repre- 
sentative in  the  state  court.  That  was  a  judg- 
ment on  the  merits  of  the  identical  matter  now 
In  question,  and  it  concluded  the  'parties  and 
those  in  privity  with  them,  not  only  as  to  ever? 
matter  which  was  offered  and  *  received  [SOO 
to  sustain  or  defeat  the  claim  or  demand,  but  as 
to  any  other  admissible  matter  which  might 
have  been  offered  for  that  purpose*  Cromwell 
v.  Sac  County^  94  U.  S.  351,  852  [24: 195.  197]. 
It  is  true  the  mortgagor  did  not  set  up  as  a  de- 
fence that  the  bank  had  no  riirht  to  take  the 
mortgage,  or  that  he  was  entitled  to  certain 
credits  because  of  payments  of  usurious  inter- 
est, but  he  was  at  liberty  to  do  so.  Not  hav- 
ing done  so,  he  is  now  concluded  as  to  all  such 
defenses,  and  so  are  his  privies." 

In  all  of  these  cases,  it  will  be  observed,  the 
question  considered  was  as  to  the  effect  to  be 
given  by  the  court  of  original  jurisdiction  to 
the  judgment  in  a  previous  case  between  the 
same  parties  or  their  representatives,  and  in- 
volving the  same  matters  brought  up  in  a  sub- 
sequent suit.  In  no  one  of  them  is  there  a 
suggestion  that  the  determination  of  that  ques- 
tion by  the  court  to  which  it  was  presented 
should  be  controlled  by  the  inquiry  whether 
the  judgment  in  the  first  action  coiild  be  re- 
viewed upon  appeal  or  writ  of  error. 

The  counsel  for  the  plaintiff  in  error  in 
support  of  his  position,  referred  to  the  clause 
of  the  Constitution  declaring  that  the  judicial 
power  of  the  United  States  shall  be  vested  in 
one  Supreme  Court,  and  in  such  inferior 
courts  as  the  Congress  may  from  time  to  time 
ordain  and  establish,  and  to  the  clause  pro- 
viding that  the  judicial  power  of  the  Uuited 
States  shall  extend  to  all  cases  in  law  or 
equity  mentioned  in  that  instrument.  But, 
except  in  the  cases  specially  enumerated  in  the 
Constitution  and  of  which  this  court  may  take 
cognizance,  without  an  enabling  Act  of  Con- 
gress, the  distribution  of  the  judicial  power  of 
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tbe  United    BUIes  among  tbe  courla  of   tbe  "THE  ONION  PACIFIC  RAILWAY  [263 

UDlted  Slates  is  a  mailer  eniirelj  nlthiii  the  COMPANY.  Pt£.  in  Err., 

«ODtTol  of  tbe  legialalive  bnmch  of  the  gov-  e. 

etnmenl.    And  It  baa  never  been  suppoKd  DAVID  OEORGB  McDONALD.  kt  ai. 

that  Cougresa,  when  making  tbis  dislnbutioo, 

intended  lo  cliange  or  modify  tbe  general  rule,  (See 8.  a  ReporUr'i  ed.  SKMSt.) 

bavine  ils  fouodotion  in  a  wise  public  polW,     _   -t-^j  . „.  ,  „j.,_    i  ■„i.i     *•„  i.  _■_     _ 

anddeeplv  imbedded  in  the  jurraprudeVce  of  ^^'^'^  tompany.^tn   liahU  fort^t,r>g» 

all  clvd".^  couotrie..  thai  the  final  jadjtment  *^±^iJ!:t^::^^^^7J^fZZlZJ^^^ 

nf  ■  roiiri— ol  Ipant  onp  of  ium-rior  luriidic-  ttrangert-tajury  to  mfant—aegreeofcare— 

Hon^^nmp^nrSnd^  iLe  law'St  lu  Son  "'*^"  *m«y.«.«-.«<fo««  of  negiigt,,^- 

lo  deal  with  tUe  parties  and  (he  subject  matter,  '•^"  "«"■*  ™'I'  *""  ""^' 

and  having  acquired  juiisdiclion  of  the  par  whe«.  railroad  oompanralM  ope™t«d a «,^ 

261]  ties,  •conclude.  lho«  parlies  and  Uieir  mi„e  within  a  lew  bund^Ieetot^  depot,  and 

Eriviea,   in    reapecl   lo    every  matter  put  in  aepoMted  close  by  Ita  track  a  lartwquantiiyot 

■ue  by   tbe    pleadings   and    delermmed  by  ooaislaok  which kepccontlnuallyburDlDgundct 

such  court.     Tbis  rule,  so  essenllal  to  an  or-  i(aiurrace.aDdUieflr«waacoDcea1ed  b;  icoTcr- 

derly  and  effective  administration  of  Justice,  let  oraabe*,and  Uieoompiiny  was  required  br 

would  lose  mucb  of  Its  value  if  it  were  held  to  itatuts  to  fence  their  slack   pUea  ai  aaalnw 

be  inapplicable  to  those  judgments  in  the  cir-  cattle  and  boisca.  but  omltied  to  do  so.  and 

cult  cimrt  of  Ihe  United   States  which,  bv  rea-  the  plaintiff,   a  lad  about  12  rear"  of  age,  b»- 

iOn  of  the  limited  amount  Involved,  could  qoI  oorolnj  IriahteueH  at  tbe  threats  of  other  boyi 

be  reviewed  by  this  court.  ^r.^?'°°^  '  ?"!""■.  '""'..  '^^^'^1^*  °°  ""« 

The  inquir^  as  to  ibe  concluslvenesi  of  a  'i^^lL  *^J^^*^i'lh"iJ°  ?'^^SfI"!!  ,^ 

Judgment   in  a  prior  suit   between  the  same  S?rP^';:J1Srrn"Tbeb:r:!^::Uk\':ra'kC 

parties  can  only  be  whether  tbe  court  render-  ,hrouBli  tbe  covertng  of  ashes,  from  which  ha 

ingsuch   judBwenl-whatever  tbe   nature  of  .«  rescued,  severely  burned  and  injured.  ha»- 

tfaa  question  decided,  or  the  value  of  the  mat-  log  no  previooi  knowledge  of  the  b u re inii slack, 

fer  In   dispute — had  Jurisdiction  of  the  parties  the  railroad  company  was  guilty  of  nenlluejiclo 

and  the  suliject-malter,  and  whether  ihe  quea-  leaving  untfuHrded  iho  slack  pit  and  the  iilmr.iiir 

tion,  soui;littobe  raised  io  the  auhaequcnt  suit,  oanreoovecotihecumpsnyforsuch  injuries. 

nil)  covered  by  tbe  pleadings  and  Rclunlly  de-  1.    Where  a  railroad  oompanr  left  Its  slack  pit 

Icrmlned  in  the  former  suit.     The  existence  of  vltbout  a  fenoe  around  li,  or  anything  to  give 

non -existence  of  a  right.   In  either  party,  to  warning  of  Its  really  dangerous  ooadlilon.  and 

have  tbe  judgment,  in  the  prior  suit  re  exam-  knew  or  bad  reason  to  believe  that  it  was  In  a 

ined.  upon  appeal  or  writ  of  error,  cannot,  in  P''"  ""■ere  It  would  attract  the  Interest  or  curl. 

case,  control  this  Inquiry.    Norc*n  thepoasi-  !lV«^!;^  ™m»?«  -  ™e«'i;^™™ 

biii^  that  a  party  may  legitimately  or  properly  J^^^-.^^^y  ^'^."u'on°Tbro': Tt^ 

diTlde  his  causes  of  action  so  ai  to  have  the  p„n,igeain  question,  the  railroad  company  waa 

matter  in  dispute  between  him  and  his  adver-  under  noduty  or  obligation  whatever  to  make 

•try  adjudged  in  a  suit  that  (sannot,  after  judg-  provtlon. 

mem.  and    b;  reason  of   tbe    limited  amount  g,    whiles  raUway  oompanyls  not  bound  ta  tb* 

involved,  be   carried  to  ■  higher  court,  aifect  j.mBdegweo(cKreln  regard  to  mere  strangera 

the  appliimtion  of  the  general  rule.   Whatever  who  aro  unlawfuUy  upon  lu  premises  that  it 

mischiefs  or  inJuMice  may  result  from  such  a  owes  to  passengers  ou a veyed  by  It.  It  Is  not  ei- 

condilion  of  things,  must  be  remedied  by  lepis-  emptfrorarcapouBlbllltytotheoitorinJuriossrls- 

latloD  regulating  the  Jurisdiction  of  (he  courts,  lug  from  lis  negllgenceor  from  its  lortluus  acta. 

and  prescribing  the  rules  of  evidence  applica-  L   A  railroad  company  la  liable  for  an  Injury  i»- 

ble    to   judgments.      Looking  at    the    reasons  celvedby  an  Infant  whlleupon  ItspremlBw.frora 

upon  which   the  rule  resta,  its  operation  can-  l<Uo  curloslly.  or  for  purposes  of  amusement,  U 

Dot  be  restricted   to  those  cases,  which,  after  f""''  '"J"''*  "■»■  ""?,*■■  *""  olreumiianoea.  at. 

flnal  judgment  ot  decree,  may  be  taken   by  tributabletotbonegllgenoeof theoompany. 

appeal  or  writ  of  error  to  a  court  of  ■ppellale  "•  J^"  ^^  ^^''T'""'Tt  **1"^"  children  and 

lurlsrili'linn  adults,  tbe  feeble  and  the  strong,  and  only  r^ 

jutwuiLuou.            quir«of  eacb  thceierclseof  thatdegreeotoar* 

^X    V„        .1       P      ?    ,   5fli.,^S    n  to  be  reasonably  eip«)tedlu  vie- of  hi,  wand 

whether  the  rails  manufactured  by  tbe  Johnson  condition       "*      »~~                             -■ 

Companv  were  covered  by  the  Wharton   pat-  ,_    Pe™,„,'in  mja™  etnergeoclea.  and  oiled  i» 

ent.  having  been  made  and  detcrmioed  in    he  g^tunder  peculiar clroumatancee. are  not  held 

prioraction   between  the  same  parties— which  totheeicrdseottlienmedegreeofGautlonaBlB 

judgment  remains  in  full  force— could  not  be  othcrcase*. 

reiltigaied  in  thia  subsequent  action.  7,   Thenon-perforroanoebythe  r»llroadoomp«nr 

TKtre  u  m  ttror  in  tAtjudgnuitt,  oiul  Uit  of  the  duty  imposed  by  sUtute.  of  puttlov  a 

NOTI.— Aa  to  at*  dwrcaqf  enrercQUlrMfliir'n/dntt 
to  atxild  Ittfurjj,  see  note  to  Blouz  City  *  F.  B.  Oa> 
T.  Stout,  il:T46. 

At  ti'  care  and  prseautton  iKrnsarv  <n  orowlna  ■ 
roUroivl  track,  see  note  to  Continental  Imp.  On.  T. 
8tead.  £4:  4(e. 

At  lo  (ruposMTt  or  persons  on  troch  0/  rdliroada; 
iMv  of  ratimaH  eompnnii  toirartli  (fimi,  see  note  to 
HItcbetl  V.  New  Turk.  L.  E.  &  W.  B.  Co.  M:  lOM. 

.^  lo  damnoes /[ir  personal  inJurv  f  rem  iifgliifsncs, 
MB  nola  to  Fannsylvaola  Co.  v.  Roy,  W:  Kl. 
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fence  around  Its  ikiclc  pit,  was  a  breach  of  ifs 
duty  to  the  public,  and«  therefore,  evidence  of 
DeffUfrenoe,  for  which  it  was  liable  in  this  case,  if 
the  injuries  in  question  were,  in  a  substantial 
sense,  the  result  ot  such  violation  of  duty. 

t.  The  court  may  direct  a  verdict  for  the  plaintiff 
or  the  defendant,  as  the  one  of  the  other  may  be 
proper,  where  the  evidence  is  undisputed  oris  of 
iucb  conclusive  character  that  the  court,  in  the 
exercise  of  a  sound  judicial  discretion,  would  be 
compelled  to  set  aside  a  verdict  returned  in  op- 
position to  it. 

[No.  224.] 

Argued  Jan.  t3,  2804.  Decided  March  5,  1894, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Stales  for  the  Eastern  District  of  Colo 
rado,  to  review  a  judgment,  in  favor  of  David 
Geoffje  McDonald,  au  infant,  b^  his  next 
friend,  pbiintiflf,  ojrainst  the  Union  Pacific 
Railway  Company,  defendant,  for  the  sum  of 
$7.*5')0,  for  personal  injuries  sustained  by 
plainiifT,  in  consequence  of  the  want  of  due 
care,  upon  the  part  of  defendant,  in  manacfing 
and  controDiD!;  certain  premises  belonirini?  to 
it,  on  which  plaintiff  received  such  injuries. 
Jjftrmed, 
The  facts  are  stated  in  the  opinion. 

Mfffrs.  A.  A.  Hoehlinflf,  Jr.,  Samuel 
Shellabar^er,  John  F.  Dulon  and  Jeremiah 
M.   Wiimiu  f«r  plaintitT  in  error: 

The  court  below  should  have  submitted  to 
the  jury  the  question  of  negligence  on  the  part 
of  the  defendant  ('orapauy.  Its  failure  to  do 
so,  and,  instead  thereof,  to  charge  that  the 
said  defendant  company  was  guilty  of  negli- 
gence us  matter  of  law  for  which  it  was  liable 
to  the  pluintilT,  was  serious  error,  for  which 
the  judgment  below  should  he  reversed. 

Cord*  a  V.  AV/<j  York  Cent,  d-  H.  R.  If,  Co. 
64  N.  Y.  535;  Jlorti/  v.  Central  R.  Co.  of  N.  J, 
42  N.  Y.  4^8:  Unnlon  v.  ^outh  Boston  Uor%^. 
R.  Co.  129  Mass.  810;  BiUings  v.  Breinif?,  45 
Mich.  65;  Cl'irk  v.  Boston  dt  M.  R  Co.  04  N. 
II.  323;  Vavia  v.  Guarnieri,  45  Ohio  St.  485; 
Hayes  \.  Michigan  Cent.  R.  Co.  Ill  U.  8.  228 
(28:  410);  Buswell,  Personal  Injuries,  §§  141, 
142. 

Whether  there  has  been  contributory  negli- 
gence on  the  part  of  the  plaintiff  is  a  question 
for  the  jury,  under  the  same  circumstances, 
and  subject  to  the  same  limitations  as  tlie  ques- 
tion whether  there  has  been  negligence  on  the 
part  of  the  defendant. 

Jalie  V.  Cardinal  85  Wis.  118, 129;  SeigelY. 
Eisen,  41  Cal.  109;  Park  v.  CBrien,  23  Conn. 
3:i«;  Kansas  Pac.  R.  Co.  v.  Brady,  17  Kan. 
880;  Brown  v.  European  dbN.  A.  R.  Co.  58  Me. 
884:  A«w  Jersey  Exp.  Co.  v.  Nichols,  32  N.  J. 
L.  165. 

In  the  great  majority  of  cases,  the  question 
of  negligence  on  any  given  state  of  facts  must 
be  one  of  fact. 

Sioux  City  d  P.  R.  Go.  v.  Stout,  84  U.  S.  17 
Wall.  657  (21  :745):  Mangam  v.  Brookli/n  R.  Co. 
88  N.  Y.  455,  98  Am.  Dec.  66;  Detroit  db  M. 
R.  C4>.  V.  Van  Steinhurg,  17  Mich.  99. 

Whether  the  facts  be  disputed  or  undisputed. 
If  different  minds  may  honestly  draw  different 
conclosionp  from  them,  the  case  should  proper- 
ly be  left  to  the  jury. 

Fernandez  v,  Sacramento  R,  Co.  4  Cent.  L. 
J.  82;  State  t.  Manchester  d  L.  R.  Co.  52  N. 
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U.  629;  Gaynor  v.  Old  Colony  A  N,  R  Co. 
100  Mass.  208.  97  Am.  Dec.  96;  McOrath  v. 
HudMn  River  R.  Co.  32  Barb.  144;  Bridges  v. 
North  London  R.  Co.  L.  R.  7  H.  L.  218;  Beers 
V.  Housatonic  R.  Co.  19  Conn.  566;  Vinton  v. 
Schwab,  32  Vt.  612;  Penn^t^Uania  Canal  Oo. 
V.  Behtly,  66  Pa.  30;  Wyatt  v.  Citizens  R.  Oo. 
55  Mo.  485:  Norton  v.  Jttner,  66  Mo.  351; 
Stoddard  v.  St.  Louis,  K.  C.  ds  N.  R.  Co.  65 
Mo.  514:  Jenkins  y.  LitOe  Miami  R.  Co.  2 
Disney.  49. 

The  owner  of  private  grounds  is  under  no 
obligation  to  keep  them  in  a  safe  condition  for 
the  benefit  of  tresp'is.seis,  idlers,  b<»re  licensees, 
or  others  who  come  noon  tl'opv  not  l>y  nnv 
invitation,  express  or  implied,  but  for  tbeir 
pleasure,  or  to  gratify  liJCH*  cnicisiiy. 

Jfargreaves  v.  Deacon,  25  Mich.  1;  Oautrei 
V.  Edfjerton,  L.  R.  2  C.  P.  iJ71.  8^  L.  J.  C.  P. 
191,  15  Week  Rep.  638.  16  L.  T.  N.  8.  17; 
Stone  V.  Jackson,  16  C.  B.  199.  33  Eng  L.  «Sk 
Eq.  849;  Roulnton  v.  Oark,  3  E.  D.  Smith. 
366;  ZoehiMh  v.  Tarhdl,  10  Allen.  385,  87  Am. 
Dec.  660;  Frost  v.  Graud  Trunk  R.  Co.  10 
Allen,  387,  87  Am.  Dec.  668;  flounMll  v.  Smith, 
7  C.  B  N.  S.  731.  6  Jur.  N.  S.  897,  20  L.  J. 
C.  P.  303,  8  Week.  Rep.  227;  Tkilrh  v.  Smith,  7 
nurlst.  &  N.  7^6.  8  Jur.  N.  8.  197,  31  L. 
J.  E\ch.  201;  Kohn  v.  Lotrtt,  44  Ga.  251. 

One  unlawfully  upon  the  land  of  another 
cannot  recover  for  injirics  there  received  by 
him,  unless  such  injuries  were  wanton  or  ma- 
licious on  the  part  of  the  owner  of  the  land,  or 
the  result  of  negligence  so  extreme  on  the  part 
of  the  owner  that  wanton  or  malicious  intent 
is  to  be  inferred  therefrom. 

A  trtsp-isser  upon  the  premises  of  another 
a.<tsumes  all  risks  of  danger  arising  out  of  the 
condition  of  the  premises. 

Beck  V.  CarUr,  68  N.  Y.  283,  23  Am.  Rep. 
175;  Early  v.  /Aike  Shore  <fe  iV.  S'.  R.  Co.  66 
Mich.  349-  Siaford  v.  Inqersot,  3  Hill.  38:  WeU 
V.  Howell,  19  Johns.  3S'):  Trank  v.  Shotit^fU,  41 
Minn.  60;  Marhl^  v.  Ross,  124  Mjiss.  44,  48.  49; 
Ilounscll  V.  Smith,  supra;  1  Thomp.  Neg.  303. 

Mr.  J.  Warner  Mills,  for  defendant  in 
error: 

The  facts  are  absolutely  undisputed  and  are 
of  such  conclusive  character  as  that  rational 
minds  could  reasonably  draw  but  one  conclu- 
sion from  them. 

This  concealed  fire  was  not  fenced  as  re- 
quired by  statute,  nor  was  auy  warning  given 
the  public. 

The  court  may  withdraw  a  case  from  the 
jury  altogether,  and  direct  a  verdict  for  the 
plaintiff  or  the  defendant,  as  the  one  or  the 
other  may  be  proper,  where  the  evidence  is  un- 
disputed or  is  of  such  conclusive  character  that 
the  court,  in  the  exercise  of  a  sound  judicial 
discretion,  will  be  compelled  to  set  aside  a  ver- 
dict returned  in  opposition  to  it. 

Delairare,  L.  &  \V.  R.  Co.  v.  Converse,  189 
U.  8.  469  (35:213);  Grand  Trunk  R.  Co.  v. 
hes,  144  U.  8.  408.  417  (26:485,  489). 

The  plaintiff  had  a  right  to  a.«<sume  that 
there  was  no  hidden  furnace  in  the  slack  pit, 
and  that  defendant  would  conform  its  conduct 
to  the  express  requirements  of  the  law,  and 
not  bring  injury  upon  him  by  its  violation. 

Jetter  v.  New  York  d  IL  R.  Co.  2  Abb.  App. 
Dec.  458;  Hayes  v.  Michigan  Cent.  R.  Co.  Ill 
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U.  S.  228  (28: 410);  StaU  v.  Boston  dt  M.  R. 
58  N.  II.  408,410. 

Under  the  doctrine  of  this  court  in  the  case 
of  Hayes  v.  Michigan  Cent.  R,  Co,^  111  U.  S. 
228  (2?<:410)  and  iindtr  all  of  the  adjudged 
cases  of  other  courts,  the  failure  of  detendanl 
to  comply  with  the  statute  was  at  least  evi- 
dence of  neirligence. 

The  fnilure  to  fence,  in  this  instance,  was 
the  proximate  cause  of  the  injury. 

Uydrauiic  Works  Co.  v.  Orr,  83  Pa.  385; 
Crofjitn  V.  Sc/ride,  53  Conn.  186, 55  Am.  Rep.  88. 

SHuht  facts  will  constitute  an  implied  invi- 
tation to  come  upon  one's  premises. 

JSioux  City  d'  P.  n.  Co,  v.  Stout,  84  U.  S. 
17  Willi.  657(21:745);  Birge  v.  Gardner,  19 
Conn.  507,  50  Am.  Dec.  261;  Hangheyy,  Hart, 
62  lown,  98,  49  Am.  Rep.  138;  Toung  y.  Har- 
vey,  16  lud.  314. 

It  is  culpable  negligence  to  leave  a  pit  or 
other  excavution  in  such  an  unguarded  state. 

Sioux  City  tfe  P.  R.  Co.  v.  Stout,  84  U.  8.  17 
Wall.  657  (21:745),  11  Am.  L.  Reg.  N.  8.  226, 
2  Dill.  294;  Atlanta  Cotton  Seed  Oil  Mills  y, 
Coffey,  80  Ga.  141;  Powers  v.  Harlow,  53  Mich. 
607,  61  Am.  Rep.  154;  MaUoy  v.  Ilibernin  Sap, 
A  L.  Soc.  (Cal.)  April  22, 1889;  Gvlf  0.  dk  S.  F. 
R  Co.  V.  Styion,  66  Tex.  421;  OulfC.  &  S.  F, 
R,  Co,  V.  Evansicfi,  63  Tex.  54;  Kansas  Cent,  R, 
Co  V.  Fitzsimmons.  22  Kan.  686,  31  Am.  Rep. 
208;  ^'agel  v.  Missouri  Pac.  R  Co,  75  Mo.  658, 
42  Am.  Rep.  418;  Twist  v.  Winona  dt  St,  P.  R. 
Co,  39  Minn.  164;  2  Thomp.  Neg.  1188,  §  2; 
A'ichols  v.  Washington,  0,  <fc  W.  li.  Co.  83  Va. 
90,  102,  103;  Indiana,  B.  <fc  W.  R.  Co.  v.  Bam- 
hart,  115  Ind.  399;  Keffe  v.  Milwaukee  dt  St, 
P.  R.  Co.  21  Minn.  207, 18  Am.  Rep.  393. 

It  is  negligence  per  se  not  to  observe  a  duty 
imposed  by  statute. 

St.  Ixfuis,  A.  dc  T.  n.  R,  Co.  v.  Hvggins,  20 
111.  App.  C:]9;  Grand  Trunk  R.  Co.y.  Ires.Ui 
U.  S.  408  (aG:485);  Schilling  v.  Ahernelhy,  112 
Pa.  4*H7,  56  Am.  Rep.  320;  Black,  Proof  & 
PlcHdingR  in  Accident  Cases,  p.  97,  §  79;  Bus- 
well,  Personal  Injurie**,  i^  77. 

The  charge  is  entitled  to  a  reasonable  inter- 
pretation. 

Castle  V.  Buflard.  64  U.  S.  23  How.  172  (16: 
424);  United  States  v.  Philadelphia  dh  R.  R.  Co. 
128  U.  S.  113.  114  (31:138, 139). 

In  the  courts  of  the  United  States  a  judcre 
may  aid  the  jury  by  explaining  and  comment- 
ing upon  the  testimony,  and  even  giving  them 
his  opinion  upon  questions  of  fact,  provided 
only  he  submits  those  questions  to  their  deter- 
mination. 

Vicksburg  dt  M.  R.  Co.  v.  Putnam,  118  U.  8. 
545  (SO:  257 »;  St.  lA>uis,  I.  M.  db  S.  R,  Co.  v. 
Viekers,  122  U.  8.  860  (30: 1161). 

Even  conceding  the  plaintiff  was  a  trespass- 
er the  company  owed  him  at  least  the  duty 
that  at  that  place,  and  under  the  circumstances 
even  the  common  law  would  impose,  and  that 
the  statute  did  impose  upon  it,  to  build  a  fence 
around  the  slack  pit. 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  Union  Pacific  Railroad  Company  seeks 
the  reversal  of  the  judgment  below  for  the  sum 
of  $7500^  the  amount  assessed  against  it,  by  the 
verdict  of  a  jury,  as  compensation  to  the  de- 
S03]  fendant  *in  error  for  personal  injuries 
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alleged  to  have  been  sustained  by  him  in  conse- 
quence of  the  want  of  due  care  upon  the  part 
of  the  company  in  managing  and  controlling 
certain  premises  belonging  to  it,  on  which  the 
plaintiff  received  such  injuries. 

The  evidence  on  behalf  of  the  plaintiff,, 
tended  to  establish  the  following  facts:  At  the 
time  and  before  the  injuries  in  question  were 
received  the  defendant  owned  and  operated  a 
railroad,  iraniediHtcly  on  the  liueof  which  waa 
the  village  of  Eric,  Colorado,  containing  about 
six  hundred  inhabitants.  Within  a  few  hun- 
dred feet  of  its  depot  at  that  village  the  com- 
pany operated  a  coal  mine.  Between  the  shaft 
house  of  the  mine  and  the  depot  building  were 
the  tracks  of  the  railroad.  A  narrow,  roughs 
uneven  foot  path  to  the  coal  mine  extended 
from  the  depot  building,  over  the  railroad 
tracks,  and  close  to  a  slack  pit  or  trench.  In 
working  the  mine,  the  company's  agents  and 
employes  had  deposited  along  and  close  by  the 
track,  between  the  shaft  house  of  the  coal  mine 
and  the  depot  building,  a  very  large  quantity 
of  coal  slack,  which  extended  up  and  down  the 
track.  The  slack  was  piled  up  so  as  to  gen- 
erate heat  and  cause  it  to  take  fire  underneath 
by  spontaneous  combustion,  and  was  not 
spread  out  in  thin  layers  upon  the  surface  of 
the  ground.  It  was  in  a  long  trench  formed 
on  the  east  side  of  the  railroad  in  excavaiing- 
and  throwing  up  dirt  for  the  track,  and  the 
top  of  which  was  on  a  level  with  the  ground 
around  it.  The  path,  above  referred  to,  was 
described  by  a  witness  as  "a  little  bit  above 
the  fire,  sort  of  rim  running  around  the  fire, 
about  eighteen  inches  wide." 

For  a  long  time  prior  to  the  injuries  com- 
plained of  this  slack  burned  continuously  un- 
der its  surface.  A  few  inches  below  the  sur- 
face was  a  bed  of  burning  coals,  extending- 
nearly  the  whole  length  of  the  pit.  The  sur- 
face was  a  mere  covering  of  ashes,  sufficient  in 
depth  to  conceal  from  view  the  fire  under- 
neath. Except  when  there  was  rain,  snow,  or 
wind,  no  smoke  would  be  emitted  from  the 
slack  pit,  nor  would  there  be  any  visible  in- 
dirations  of  the  existence  of  the  burning  coals 
under  the  ashes  covering  the  slack. 

♦The  burning  portion  of  the  slack  thus[264 
concealed  and  covered  by  what  appeared  to  be 
dead  ashes,  was  within  two  or  three  hundred 
yards  of  the  most  populous  part  of  the  town, 
and  came  within  a  few  feet  of  the  platform  oi 
the  d^epot  building.  In  1884  the  fire  burned 
within  twenty  feet  of  the  depot  building. 

For  some  time,  perhaps  as  long  as  twoyears^ 
before  the  day  on  which  the  plaintiff  was  in- 
jured, the  company's  agents  and  ofiicers  had 
knowledge  of  the  existence  of  this  slick  pit, 
and  of  its  dangerous  condition  as  above  stated. 
Cattle  had  been  known  to  stray  into  it  and  get 
burnt.  This  fact  was  known  to  the  company 'a 
agents. 

The  children  of  the  miners  were  accustomed 
to  go  to  the  mine  just  as  it  suited  them.  They' 
were  allowed  to  pick  up  coal  and  carry  it  ta 
their  homes.  A  witness,  who  was  a  coal  miner 
and  had  worked  on  this  mine,  testified  that 
'*he  bad  frequently,  nearly  every  day,  secD 
children  play  around  there  and  they  were  al- 
lowed to  go  around  the  machinerv  where  the 
shaft  was;  and  this  was  allowed  during  all 
the  years  this  mine  was  operated.    During  tbo 
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time  be  worked  there,  he  never  heard  of  any 
objections  to  children  coming  on  the  premises, 
or  of  their  being  driven  off."  Another  witness 
who  had  work^  in  the  mine  in  1884,  and  had 
been  acquainted  with  it  before  and  after  that 
lime,  and  who  was  asked  to  state  what  he  knew 
about  strangers,  men  and  women,  beine  al- 
lowed to  go  about  the  mine,  said:  "Well,  in 
general,  stran^rs  coming  to  the  town,  about 
uie  first  look  tney  take  is  over  to  the  mine  and 
eoprine;  they  are  so  near  the  town,  and  for 
-curiosity  they  often  walk  over;  never  heard  of 
anybody,  children  or  others,  being  driven  away 
from  the  works;  the  slack  pile  was  covered 
with  ashes  and  the  fire  could  not  be  seen;  the 
path  was  about  18  inches  wide  and  near  the 
level  of  the  trench;  it  was  rough  and  slanting 
down  toward  the  fire."  On  cross-examination 
this  witness  stated  that  "the  pile  had  been 
burning  in  that  way  for  about  two  or  three 
years,  nnd  the  path  above  it  could  not  be  easily 
seen;  tliat  while  you  would  undoubtedly  see  it, 
still  n  person  could  not  follow  it  clearly,  plain- 
ly, and  easily,  and  ladies  goine  to  the  giave- 
!^05 1  yard  would  avoid  it  and  did  not  *wani 
to  travel  it:  when  on  the  path  the  beat  from  the 
burning  slack  could  be  felt  only  when  the  wind 
blew;  the  defendants  used  to  dump  their  fine 
slack  in  there  from  time  to  time  and  burn  it, 
and  continued  to  burn  it  in  that  way." 

The  slack  pit  had  no  fence  around  it,  nor 
was  it  |i:uarded  in  any  way.  There  was  noth- 
ing in  its  appearance,  when  the  weather  was 
clear,  to  indicate  that  there  was  fire  beneath 
the  surface  of  ashes. 

On  the  3d  of  Septeml)er,  1884,  the  plaintiff,  a 
lad  about  12  years  of  age,  visited  Erie  with 
his  mother.  Neither  the  mother  nor  the  child 
had  any  knowledge  of  this  slack  pit.  After 
dinner  of  that  day,  in  the  afternoon,  the  plain- 
tiff obtained  the  consent  of  his  mother  to  visit 
the  coal  mine  in  company  with  a  "trapper" 
boy  of  the  town,  with  whom  he  had  become 
acquainted.  While  at  or  near  the  shaft  house 
his  attention  was  attracted  to  a  man  in  the  act 
of  sending  a  pair  of  mules  down  the  shaft. 
About  that  time,  five  or  six  boys  came  from 
the  coal  pit,  having  lamps  on  their  hats  and 
dirty  faces.  One  of  them  yelled,  "Let's  preuse 
him,"  another,  "Let's  burn  him."  They 
started  towards  the  plaintiff,  who,  becoming 
frightened,  ran  away,  intending  to  take  the 
small  path  that  skirted  the  slack-pit,  the  only 
one  leading  from  the  mouth  of  the  coal  pit  or 
from  the  shaft-house  to  the  d^pot  building  and 
the  village.  In  attempting  to  pass  some  persons 
who  happened  to  be  on  the  bank  or  near 
the  ed^c  of  the  slack  pit,  he  slipped  and  fell 
into  the  burning  slack,  breaking  through  the 
covering  of  ashes.  He  came  very  near  sinking 
with  his  entire  body  into  the  bed  of  tire  under- 
neath the  ashes,  and  would  have  perished  in- 
stantly, if  he  had  not  been  pulled  out  by  a 
grown  person  near  by  at  tiie  time. 

The  person  who  rescued  him  testified  that 
the  day  was  a  nice,  calm  one;  that  be.  witness, 
starteci  for  bis  home,  and  bearing  some  one 
acreaminir,  be  sawtheboy  fall  into  the  burning 
alack  whilerunningfroni  the  trappers  who  had 
acared  him.  "These  trappers."  the  witness  said, 
''were  boys  down  in  the  mine  for  the  purpose 
of  leadinj^  the  mules.  The  boy.  George 
McDonald,  waa  running  in  the  direction  of  the 


path  that  led  to  the  town.  He  ran  into  the 
fire,  and  fell  on  to  his  hands  and  *face.  [2641 
He  [witness]  was  standing  about  four  feet  off 
from  him  in  the  foot-path.  He  went  in  and 
pulled  him  out,  and  found  his  hands  all 
burned,  skin  banging  from  the  hands  and  fin- 
gers, and  was  burned  in  his  back  and  clothes; 
that  he  helped  carry  him  to  the  hotel,  the  boy 
not  lieing  able  to  walk;  that  at  the  time  of  the 
accident  there  was  nothing  to  indicate  that 
there  was  any  fire  there;  tliat  a  man  who  had 
never  seen  it  would  walk  right  in  it;  would 
not  know  there  was  any  fire,  nothing  but  brown 
ashes;  came  up  within  forty  feet  of  the  depot. 
Children  used  to  go  around  there  at  all  hours 
of  the  day;  some  to  get  coal,  others  to  bring 
their  father's  dinner,  and  some  would  go  over 
just  to  see  the  place,  and  this  condition  of 
affairs  was  so  allowed  or  conducted  during  all 
the  time  witness  was  there;  that  the  path  was  up 
and  down  and  on  a  slant  toward  the  slack  pile. 
The  Jackson,  l^iarfell  &  Mitchell  mines  used  to 
throw  their  slack  out,  but  they  used  to  scatter 
it  so  it  would  not  burn."  On  cross  examina- 
tion the  same  witness  stated  that  the  path 
was  used  by  the  miners  in  going  to  and  from 
town  to  the  shaft,  and  that  there  was  no  other 
path;  that  when  the  boy  fell  into  the  fire  he 
was  running  toward  the  town. 

As  the  result  of  the  injuries  received  by  him. 
the  plaintiff's  hands  and  arms  became  weakened 
and  in  part  disabled,  and  bis  face  badly  scarred 
aud  distigured.  His  general  health  was  greatly 
and  permanently  impaired.  His  kidneys  be- 
came seriously  weakened  and  deceased'.  He 
suffered  intense  pain,  and  was  confined  to  his 
bed  for  a  long  period  of  time,  disabled  in  the 
use  of  his  hands  in  any  way. 

At  the  time  the  plaintiff  was  injured  there 
was  in  force  a  statute  of  Colorado,  passed  Mav 
3,  1877,  entitled  "An  Act  to  Compel  Owners  of 
Coal  Mines  to  Fence  their  Slack  Piles  and 
Abandoned  Pits."  That  statute  was  as  follows: 
**$  1.  That  the  owner  or  operators  of  coal 
mines  from  which  fine  or  slack  coal  is  taken  and 
piled  upon  the  surface  of  the  ground,  in  such 
quantities  as  to  produce  spontaneous  combus- 
tion, shall  fence  said  ground  in  such  manner 
as  to  prevent  loose  cattle  or  horses  from  hav- 
ing access  to  such  slack  piles.  ^2.  All  own- 
ers of  land  having  abandoned  coal  pits  ur  shafts 
on  the  same,  of  *sufiicient  depth  to  en-  [207 
daneer  the  life  of  cattle,  horses,  or  other  stock, 
shall  fence  or  fill  said  pits  or  shafts  in  such  a 
manner  as  to  afford  permanent  protection  to  all 
such  slock  endangered  thereby,  t;  8.  Every 
person  violating  sections  one  (1)  and  two  (2)  of 
this  act  shall  be  deemed  guilty  of  a  misde- 
meanor and  shall  be  fined  in  a  sum  not  less 
than  twenty  (20)  dollars  nor  more  than  one 
hundred  (100)  dollars,  to  be  collected  as  other 
tines  are  collected,  and  shall  be  further  liable 
to  any  pariy  injured  thereby  in  the  amount  of 
the  actual  injurv  sust  lined."  Colo.  Gen. 
Laws,  1877,  p.  126,  §§  187.  138,  189;  Mills, 
Ann.  Slat.  k:§  8202,  8203.  8204. 

The  defendant  examined  two  witnesses. 
Neither  of  them  testified  to  any  material  facts 
inconsistent  with  those  above  stated.  They 
were  introduced  for  a  purpoae  to  which  we 
shall  presently  refer. 

At  the  close  of  all  the  testimony  the  def  rnd- 
ant  asked  the  court  to  instruct  the  jury  "that 
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there  is  not  siiflScient  evidence  to  warrHDt  the 
jury  in  finding  tbat  the  plain  tiff  has  received 
any  permanent  injuries  or  impairment  of  bis 
capacity  to  earn  wages,  and  that  because sucb 
Herious  injuries,  if  any.  are  not  shown  to  have 
followed  after  the  other  is  not  sufficient  to 
warrant  the  jury  in  finding  that  the  one  is  the 
cause  of  the  other." 

The  court,  in  its  charge  to  the  jury  reviewed 
the  evidence,  and  said:  *'It  is  not  claimed  the 
plaintiff  bad  any  notice  or  knowledge  of  the 
fact  tbat  there  was  any  fire  in  the  phice  where 
he  received  bis  injury,  or  that  by  the  exercise 
of  reasonable  care  or  diligence  he  could  have 
seen  or  discovered  the  tire.  The  law  made  it 
the  duty  of  the  defendant  to  fence  its  slack 

fni,  and  if  it  did  not  do  so,  and  as  a  result  of 
Is  neuligonce  in  failing  to  comply  with   its 
legal  dut.v  in  this  regard  the  plaintilt  received 
the  injuries  complained  of,  the  defendant  is 
liable.     Persons  are  entitled  to  the  protection 
which  would  accrue  from  a  compliance  with 
the  statute,  and  the  plaintiff  had  a  right  to 
presume  the  space  between  the  railroad  tracks 
was  not  a  burning  slack  pit  becau^ic  it  was  not 
fenced.     Jt  was  the  legal  duty  of  the  defendant 
to  fence  the  burning  slack,  and  its  omission  (o 
2<S8]  do  so  was  negligence.     *Tbe  defendant 
being  guilty  of  negligence,  your  next  inquiry 
will  be  whether  the  plaintiff  was  guilty  of  any 
such  negligence  as  will  prevent  him  from  recov- 
ering, for  it  is  a  principle  of  law  tbat  one  in- 
jured by  the  negligence  of  another  cannot  re- 
cover damages  for  such  injury  if  by  his  own 
negligence  he  contributed  to  the  injury.  Upon 
the  undisputed  facts  of  the  case  it  was  not  an 
act  of  negligence  for  the  plaintiff  to  visit  the 
defendant's^  coal  mine  as  he  did,  and  he  was 
not  a  trespasser  there  in  a  sense  that  would  ex 
cuse  the  defendants  for  the  acts  of  negligence 
by  which  he  was  injured,  and  which  I  have 
heretofore  adverted  to;  nor  was  it  an  act  of 
negligence  for  the  plaintiff  under  the  circum 
stances  to  run  away  from  the  miners.     A  boy 
may  lawfully   run   to  avoid  injury  or  when 
frightened  or  in  play;    and  the  fact  that  the 
plaintiff  was  running  on  the  occasion  of  bis 
mjury  docs  not  constitute  negligence  on  bis 
part.     He  un(ioubtedly  had  a  right  to  run  to- 
ward the  hotel  where  his  mother  was  stopping. 
Nor  was   it  negligence  in  him  when  he   did 
rnn  not  to  follow  exactly  a   rough,  irregular, 
and   narrow   path  leading  from  one  railroad 
track  to  the  other.    There  was  nothing  in  the 
surroundings  to  inform  him  or  any  other  per- 
son having  no  previous  knowledge  of  the  facts 
that  he  would  incur  any  risk  or  danger  in  not 
keeping  in  the  path  in  crossing  the  space  be- 
tween the  railroad  tracks,  and  if  you  find  he 
did  not  see  tbe  fire  and  could  not,  with  the 
exercise  of  reasonable  diligence,  discover  it, 
and  did  not  know  it  was  there,  and  that  the 
surface  of  the  pit  apparently  presented  a  safe 
footing  and  passage,  then  he  was  not  guilty 
of  any  negligence  in  attemptine  to  run  across  it. 
The  disputed  issue  in  tbe  case  is  the  question 
of  damages;   what  damages  you  shall  award; 
and  first,  gentlemen,  you  will  compensate  the 
plaintiff  for  the  pain  and  suffering  he  endured 
by  reason  of  tbe  injuries  be  received  on  this 
occasion." 

After  instructing  the  jury  in  respect  to  the 
me»BUTe  of  damages,  the  court  said:    "The 


plaintiff's  attorney  has  said  to  you,  gentlemen^ 
tbat  he  claimed,  and  that  you  ought  to  award, 
more  than  a  coriipcn.sation.  He  is  not  conteni 
with  compensatory  damages — that  is,  the  dam- 
ages you  shall  find  *and  award  to  [2lil> 
him  for  his  pain  and  his  suffering,  for  his 
expenses,  for  bis  loss  of  time,  for  tbe  dis- 
ability that  he  sustained,  if  any.  He  says 
those  are  not  elements  enough,  and  tbat,  in 
addition,  you  should  award  him  damages  as 
a  punishment  to  tbi.s  defendant  for  not  having 
complied  with  tbe  statute.  That  you  cannot 
do,  gentlemen.  That  claim  is  not  supported 
by  the  law.  Jt  is,  moreover,  in  the  very  tecib 
of  the  statute  of  tbe  state  under  which  it  is 
claimed,  for  that  statute  in  terms  .^ays  that  tho 
persons  or  the  corporal  ion  neglecting  to  fence 
these  slack  pits  shall  be  liable  lo  any  parly  in- 
jured thereby  in  the  amount  of  the  actual  in- 
jury sustained,  thus  in  terms  cutting  off  ex- 
emplary damages." 

The  defendant  excepted  **to  tbe  refusal  of 
tbe  court  to  instruct  tbat  there  was  not  suffi- 
cient evidence  as  to  the  question  of  serious  or 
permanent  injury,  and  leaving  the  question  of 
serious  impairment  to  them,  and  also  to  the 
instruction  not  given,  and  to  the  giving  of  the 
instruction  as  to  all  questions  connected  with 
permanent  injury,  and  to  the  withdrawing  the 
question  of  negligence  of  defendant  and  con- 
tributory negligence  of  tbe  plaintiff  from  the 
jury." 

Before  examining  the  grounds  of  defendant's 
exceptions  to  the  action  of  tbe  court  below  in 
giving  and  refusing  instructions,  we  will  con- 
sider the  general  question  presented  by  the- 
case,  namely,  whether  tbe  owner  or  occupant 
of  premises  is  liable,  under  any  circumstances, 
and,  if  so,  under  what  circumstances,  for  in- 
juries received  by  a  person,  while  on  such 
premises,  and  by  reason  of  their  dangerous  con- 
dition. 

In  Bennftt  v.  LouisnlU  dh  N,  R.  Co,  102  U. 
S.  577,  580  [26:  235.  236],  it  was  said  thai  "the 
owner  or  occupant  of  land  who,  by  invitation, 
express  or  implied,  induces  or  lca<is  others 
to  come  upon  bis  premises,  for  any  law- 
ful purpose,  is  liable  in  damages  to  such, 
persons — they  using  due  care — for  injuries  oc- 
casioned by  tbe  unsafe  condition  of  the  land  or 
its  approaches,  if  such  condition  was  known 
to  him  and  not  to  them,  and  was  negligently 
suffered  to  exist,  without  timely  notice  to  tbe 
public,  or  those  who  were  likely  to  act  upon, 
such  invitation."  This  rule,  the  court  sjiid. 
was  founded  in  justice  and  necessity,  and  was- 
illustrated  by  many  cases. 

*In  the  present  case  there  was  no  ex-  [270 
press  invitation  to  tbe  plaintiff  to  come  upon  tbe 
premises  of  the  railroad  company  for  any  pur- 
pose. But  if  tbe  company  left  its  slack  pit  with- 
out  a  fence  around  it,  or  anything  to  give  warn- 
ing of  its  really  dangerous  condition,  and  knew 
or  had  reason  to  believe  that  it  was  in  a  place 
where  it  would  attract  the  interest  or  curiosity 
of  passers-by.  can  tbe  plaintiff,  a  boy  of  tender 
years,  be  regarded  as  a  mere  trespasser,  for 
whose  safety  and  protection  while  on  tbe 
premises  in  question,  against  tbe  unseen  dan> 
ger  referred  to.  the  railroad  company  was  un- 
der no  duty  or  obligation  whatever  to  make* 
provision  ? 

A  leading  case  upon  this  subject,  cited  and 
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approved  by  this  and  many  other  courts,  is 
Lynch  v.  ifurdin,  1  Q.  B.  29.  The  facts  in 
that  case  were  these:  'Jlie  defendant's  carman 
went  into  a  house,  leaving  liis  hor^e  and  cart 
standing  in  a  street  for  about  half  an  hour, 
without  any  person  to  lake  cure  of  them.  The 
plaintiff,  a  lad  about  seven  years  of  age,  with 
several  other  children,  were  playing  with  the 
horse  around  the  cart.  During  the  carman's 
absence  he  got  upon  the  carl.  Another  boy 
led  the  horse  on  wliile  the  plaintiff  was  attempt- 
ing to  get  off  the  shaft.  The  plaintiff  fell  and 
was  run  over  by  the  wheel,  and  his  Icgbrokcn. 
The  court  was  asked  lo  direct  the  jury  that 
there  was  no  evidence  in  support  of  the  plain- 
tiff's case,  his  own  negligence  having  brought 
the  mischief  upon  him.  This  request  was  re 
fused,  and  it  wa-*  left  to  the  jury  to  say,  first, 
whether  it  was  cogligence  in  the  defondnni's 
servant  to  leave  the  horse  and  curt  for  half  nn 
hour  in  the  manner  disclosed;  and,  secondly, 
whether  that  ueglij^ence  occasioned  the  aicci- 
dent.  The  ca«e  came  before  the  Queen's  Bench 
upon  a  rule  nisi  for  a  new  trial  on  the  firouuds 
of  misdirection,  and  because  the  verdict  was 
against  the  evidence.  Lord  Denman,  Chiff 
Jvsticey  delivering  judgment,  referred  to  the 
content  ion  that  the  mischief  was  not  produced 
by  the  mere  negligence  of  the  servant,  but,  at 
most,  by  that  negligence  in  combination  with 
two  other  active  causes,  namely,  the  advance 
of  the  horse  in  consequence  of  his  being  excited 
by  the  other  boy,  and  the  plaintiff's  improper 
conduct  in  mounlingthec  r  .and  sorommilting 
*n  1  ]  a  trespass  upon  the  *defeudani's  chattel. 
On  the  former  of  these  causes  he  deemed  it 
unnecessary  to  dwell  at  length,  observintr: 
"For  if  I  am  guilty  of  negligence  in  leaving 
anything  dangerous  in  a  place  where  I  know 
it  to  be  extremely  probable  that  some  other 
person  will  unjustifiably  set  it  in  motion,  to 
the  injury  of  a  third,  and  if  that  injury  should 
be  so  brought  about,  I  presume  that  the  suf- 
ferer might  have  redress  by  action  againj^l  both 
oreitherof  the  two,  but  unqucsiiorably  airainst 
the  first."  Tie  then  referred  to  the  addiiional 
fact,  appearing  in  that  case,  that  the  pininiiff 
had  no  right  to  enter  the  cart,  and  that  if  he 
had  abstained  from  doing  so,  would  have 
ey-caped  injury,  and  proceeded  to  inquire 
whether  the  plaintiff,  being  thus  a  co-opera- 
tive ctnise  of  bis  own  misfortune,  was  thereby 
deprived  of  his  remedy.  llesaiJ:  "Thelei^al 
proposition  that  one  who  bus  by  his  own  negli- 
gence contributed  to  the  injury  of  which  he 
complains  cannot  maintain  his  action  against 
anotlier  in  respect  of  it,  has  received  some 
qualifications.  Indeed,  Lord  Ellenhorougirs 
doctrine  in  Ruiterfield  v.  Forrester,  11  East,  CO, 
which  has  been  generally  adopted  since,  wouhi 
not  set  up  the  want  of  a  superior  degree  of 
skill  or  care  as  a  bar  to  the  claim  of  icdiess. 
Ordinary  care  must  mean  thai  degree  of  care 
which  may  reasonably  to  be  expected  from  a 
person  in  the  plaintiff's  situation:  and  this 
would  evidently  be  very  small,  indeed,  in  so 
young  a  child.  But  this  case  presents  more 
than  the  want  of  care.  We  find  in  it  the  posi- 
tive misconduct  of  the  plaintiff  an  active  in- 
strument towards  the  effect."  After  reviewing 
the  adjudged  cases,  and  observing  that  the 
question  of  negligence  must  depencf  upon  the 
circumstancet  of  each  case,  be  said  that  the 
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jury  "woul'l  nntunlly  incMifrp  whether  the 
horse  was  viciotisor  siendy;  uheiherthe  occa- 
sion required  ihe  servant  to  be  so  long  absent 
from  his  charge,  and  whether,  in  thnt  case,  no 
assisiance  could  have  hccn  procured  to  watch 
the  horse;  whether  the  street  was  at  that  hour 
likely  to  be  clear,  or  thronged  with  a  noisy 
roultiiude;  especially  whether  large  rallies  of 
young  children  might  be  reasona')l.v  expected 
to  resort  to  the  s|>ol.  If  this  last  menti"ncd  fact 
were  probable,  it  would  be  hard  to  say  thai  a 
case  of  gross  negligence  was  not  fully  <s'ab- 
lished.  But  the  question  *rcmains.  can  [27  2 
>he  plaintiff,  consistently  with  the  authoiiiies, 
mainUiin  his  action,  having  brcn  at  Icasil  equal- 
ly in  fault?  The  answer  is,  that  supposing 
tbat  fact  asceriained  by  the  jury,  but  to  this 
extent,  that  he  merely  indulged  in  amusing 
himself  with  the  empty  curt,  then  we  tldnk 
that  the  defendant  cannot  be  pcrmiticfl  toavail 
himself  of  that  fact.  The  most  blanmble  care- 
lessness of  his  seivant  having  templed  thechilcl, 
he  ought  not  to  reproach  the  child  with  yield- 
ing t«»  that  temptation.  He  has  been  the  real 
Rnd  only  cause  of  the  mischief.  He  has  been 
dericient  in  ordinary  care;  the  child,  acting 
with  prudence  or  thought,  has,  however, 
shown  these  qualities  in  as  great  a  degree  as 
he  could  be  expected  to  possess  ihem.  His 
misconduct  bears  no  proportion  to  that  of  the 
defendant  which  produced  it."  Upon  these 
grounds  the  action  was  held  to  be  maintainable 
by  the  infant. 

We  have  referred  quite  fully  to  the  case  of 
Lynch  v.  Nurdin^  because  il  was  cited  in  Sioux 
City  &  P.  B.  Co.  V.  Stout.  84  U.  S.  17  Wall. 
C.")7,  060  [21: 745,  748)  in  connection  with  other 
cases  in  support  of  the  rule,  laid  down  in  iliat 
case,  that  while  a  railway  company  is  not 
bound  to  the  same  degree  of  care  in  regard  to 
mere  strangers  who  are  unlawfully  uj)on  its 
premises  that  it  owes  to  passengers  convcye<i 
l)y  it,  it  is  not  exempt  from  responsibility  to 
such  injuries  arising  from  its  negligence  or 
from  its  tortious  acts. 

In  Stoi/x  City  db  P.  R.  Co.  v.  Stout,  the  prin- 
cipal question  was  whether  a  railroad  company 
was  liable  for  an  injury  received  by  an  in i ant, 
\\hile  upon  its  premises,  from  idle  curiosity, 
or  for  purposes  of  amusement,  if  such  injury 
was,  under  the  circumstances,  attributable  to 
the  negligence  of  the  company.  The  fact.s  in 
that  cnse  were  these:  The  railway  company 
owned  and  used  for  its  roadbed  and  depot 
grounds  a  tract  of  uninclosed  land,  in  the  town 
of  Blair,  Nebraska,  upon  which  the  company  . 
had  its  depot  house,  a  quarter  of  a  mile  from 
which  was  a  turntable  belonging  to  it.  The 
plaintiff,  a  boy  a  little  over  six  years  of  age, 
togciher  with  one  or  two  other  boys,  went  to 
the  company's  depot,  about  a  half  a  mile  dis- 
tant, without  any  definite  purpose  in  view. 
Upon  arriving  there,  the  boys,  at  the  suggestion 
of  one  of  ihcm,  proceeded  to  the  *turn-  [273 
table,  about  a  quarierof  a  mile  distant,  travel- 
ing along  the  def-ndanl's  roadbed  or  track. 
When  they  reached  the  turntable,  which  waa 
not  attended  or  guarded,  nor  at  that  time  fast- 
ened or  locked,  revolving  easily  on  its  axis, 
two  of  the  boys  commenced  to  turn  it.  The 
plaintiff's  foot,  while  he  was  attempting  to  get 
on  it,  was  caucrht  between  the  end  of  the  rail 
on  the  turntable,  as  it  ie^o\^«^  %3&^>^^<&  «^^ 
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of  the  Iron  rail  on  the  main  track  of  tbe  de- 
fendanl's  road,  whereby  it  was  badly  cut  and 
crushed,  resultiog  in  a  serious  and  pcrmaoeDt 
injury.  It  appeared  in  evidence  by  one  of  the 
employes  of  the  company  that  he  had  previous- 
ly seen  boys  playing  at  the  turntable,  but  this 
fact  was  not  communicated  to  the  olticers  of 
the  company  having  chnrge  of  the  turntable. 
Tbe  plaintiff  hod  never  been  at  the  turntable 
before. 

Jfidge  Dillon,  Circuit  Judge,,  in  his  charge 
to  the  jury,  after  observing  that  negligence  was 
the  omission  to  do  something  that  a  reasonable, 
prudent  man,  guided  by  those  considerations 
that  ordinarily  regulate  the  conduct  of  human 
affairs,  would  do,  or  doing  something  that  a 
prudent  or  reasonable  man  would  not  do  un- 
der all  the  circumslancea  of  the  particular 
transaction  under  judicial  investisation,  and 
that  if  the  turntable,  in  tbe  manner  it  was  con 
•tructed  and  left,  was  not  dangerous  in  its  nat- 
ure, the  defendants  would  not  oe  guilty  of  any 
seeligence  in  not  locking  or  guarding  it,  said: 
**  The  machine  in  question  is  part  of  the  de 
fendants' road  and  was  lawfully  constructed 
where  it  was.  If  the  railroad  company  did  not 
know,  and  bad  no  good  reason  to  suppose,  that 
children  would  resort  to  the  turntable  to  play. 
or  did  not  know,  or  had  no  good  reason  to  sup- 
pose, that  if  tbcy  resorted  there  they  would  be 
likely  to  get  injured  thereby,  then  you  cannot 
Und  a  verdict  against  them.  But  if  tbe  de- 
fendants did  know,  or  had  good  reason  to  be- 
lieve, under  the  circumstances  of  the  case,  that 
the  children  of  the  place  would  resort  to  the 
turntable  to  piny,  and  that  if  they  did  they 
would  or  might  be  injured,  then,  if  they  took 
DO  means  to  keep  the  children  away,  and  no 
means  to  prevent  accidents,  they  would  be 
cuilty  of  nc<rligence,  and  would  be  answerable 
for  damages  caused  to  children  by  such  negli- 
gence," 

!274]  *That  charge  was  held  by  thi«*  court  to 
bean  impartial  and  intelligent  one.  And  after 
observing  that  the  jury  were  at  liberty  to  find 
for  the  plaintiff,  if  from  the  evidence  it 
could  justTy  be  inferred  that  the  railroad  com- 
pany, in  the  construction,  location,  man- 
agement, or  condition  of  the  turntable,  had 
omiitel  that  care  and  attention  to  prevent 
tbe  occurrence  of  accidents  which  prudent 
and  careful  men  ordinarily  bestow,  Mr.  Jus- 
tice Hunt,  delivering  the  unanimous  judir- 
ment  of  this  court,  said  "  that  the  turntable 
was  a  dangerous  machine,  which  would  be 
.  likely  to  cau^e  injury  to  children  who  resorted 
to  it,  might  fairly  be  inferred  from  tlie  injury 
which  actually  occurred  to  the  plaintiff.  There 
was  the  same  liability  to  injure  him,  and  no 
greater,  than  existed  'with  reference  to  all  chil- 
dren. When  the  jury  learned  from  the  evi 
^ence  that  he  had  suffered  a  serious  injury  by 
his  foot  being  cau.trht  bet  ween  the  fixed  rail  of 
tbe  roadbed  and  the  turning  rail  of  the  table 
they  were  justified  in  believing  that  there  was 
a  probability  of  the  occurrence  of  such  acci- 
dents. So,  in  looking  at  the  remoteness  of  the 
machine  from  inhabited  a wellings,  when  it  was 

E roved  to  the  jury  that  several  Doys  from  the 
amlet  were  at  play  there  on  this  occasion,  and 
that  they  had  been  at  play  upon  the  turntable 
vpoD  other  occasions,  and  within  tbe  observa- 
i/on  MBd  to  the  knowledge  ot  tbe  emplov^aof 
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the  defendant,  tbe  jury  were  justified  in  be- 
lieving that  children  would  probably  resort  to 
it,  and  that  the  defendant  should  have  antici- 
pated that  such  would  be  the  case.  As  it  was, 
ID  fact,  on  this  occasion,  so  it  was  to  be  ex- 
pected that  tbe  amusement  of  the  boys  would 
have  been  found  in  turning  this  table  while 
they  were  on  it  or  about  it.  This  could  cer- 
tainly have  been  prevented  by  locking  the  turn- 
table when  not  in  use  by  the  company.  It  was 
not  shown  that  this  would  cause  any  consider- 
able expense  or  inconvenience  to  the  defend- 
ant. It  could  probably  have  been  prevented 
by  the  repair  of  the  broken  lutcb.  This  was  a 
heavy  catch  which,  by  dropping  into  a  socket, 
prevented  the  revolution  of  the  table.  There 
bad  been  one  on  this  table,  weighing  some 
eight  or  ten  pounds,  but  it  had  been  hroken  off 
and  had  not  been  replaced.  It  was  proved  to 
have  been  usual  with  railroad  companies  to  have 
*upou  their  turntables  a  latch  or  bolt,  or[ti75 
some  similar  instrument.  Tiie  jury  may  well 
have  believed  that  if  the  defendant  had  in- 
curred the  trifling  expense  of  replacing  this 
latch,  and  had  taken  the  slight  trouble  of  put 
ting  it  in  its  place,  these  very  small  boys  would 
not  have  taken  the  pains  to  lift  it  out,  and  thus 
the  whole  dilliculty  would  have  been  avoided. 
Thus  reasoning,  the  jury  would  have  reached 
the  conclusion  that  the  defendant  had  omitted 
the  care  and  attention  it  ought  to  have  t(iven; 
that  it  was  negligent;  and  that  its  negligence 
caused  the  injury  to  the  plain! iff." 

The  principles  announced  in  Sioux  City  A  P, 
R.  Co.  V.  Stout  have  been  approved  in  many 
adjudged  cases.  In  Ki'ffe  v.  Milioaukfe  cf*  St. 
P.  n.  Co.  21  Minn.  207,  211,  18  Am.  Rop.  898, 
which  was  also  the  case  of  an  injury  received 
by  a  child  of  tender  years,  while  playing  upon 
an  unfastened,  and  unguarded  turnfable  of  a 
railroad  company,  the  court,  overiuling  a  mo- 
tion based  on  the  pleadings  for  judgment  ren- 
dered in  favor  of  defendant,  said:  **Now, 
what  an  expn*ss  invitation  would  be  to  an 
adult,  the  temptation  of  an  attractive  play- 
thing is  to  a  child  of  tender  years.  If  the  de 
fendant  had  left  this  turn  table  unfastened /or 
the  purpose  of  attracting  youngchildren  to  play 
upon  it,  knowing  the  danger  into  which  it  was 
thus  alluring  them,  it  certainly  would  be  do 
defense  to  an  action  by  the  plaintiff,  who  had 
been  attracted  upon  tbe  turntable  and  injured, 
to  say  that  the  plaintiff  was  a  trcspas«scr,  and 
that  his  childish  instincts  were  no  excuse  for 
his  trespass.  ...  It  is  true  that  the  defendant 
did  not  leave  the  turntable  unfastened  far  the 
purpose  of  injuring  young  children:  and  if  the 
defendant  had  had  no  reason  to  believe  that  the 
unfastened  turntable  was  likely  to  attract  and 
injure  young  children,  the  defendant  would 
not  be  bound  to  use  care  to  protect  from  in- 
jury the  children  that  it  hod  no  good  rcMSon  to 
suppose  were  in  danger.  But  the  complaint 
stated  that  the  defendant  know  that  the  turn- 
table, when  left  unfastened,  was  easily  re- 
volved; that,  when  so  left,  it  wa^  very  attrac- 
tive, and.  when  put  in  motion  by  them,  danger- 
ous to  young  children;  and  knew  also  that  many 
children  were  in  the  habit  of  going  upon  it  to 
play.  The  defendant,  therefore,  knew  that 
by  ^leaving  this  turntable  unfastened  [27G 
and  unguarded,  it  was  not  merely  iovit- 
iog  young  cbildrea  to  come  upoD  the  turn- 
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table,  Init  ww  holding  out  an  BlIuremeDl. 
ifhtch,  acting  upon  the  natural  instincla  ]ff 
wbfcb  aucb  are  coDtroUed,  drew  them  by  those 
InatlDCta  Inlo  bidden  danjccr."  It  nas  lield 
'tbac,  under  tbe  circuTnaiaDcis,  the  child  nas 
not  in  fault  in  foUoning;  the  temptatinn  set  be- 
fore it.  and  that  the  compflD^  Tiolated  Ita  duty 
Id  Dot  protecting  blm  Bi;aiiist  tbe  danger  into 
which  the  child  waa  thug  led. 

Tbe  MiDuesota  caae  la  referred  to  bj  Judgt 
Cooler  ■»  ^^  Treaiiae  oq  Torta.  Alluding  to 
tbe doctHoe  of  implied  luTllation  to  visit  the 
premiaeaor  another,  he  aays:  "In  Ibe  caee  of 
jonog  children,  and  other  peraona  not  fully 
nil  juni.  Ha  implied  license  might  aomellmei 
ariae  nhen  it  would  not  on  behalf  of  othera. 
Thua  leavinga  tempting  Ibing  for  children  to 
play  with  exiMsed,  where  they  would  be  likely 
to  galher  for  that  purpose,  may  be  equivalent 
to  an  invitation  to  them  to  make  use  of  it;  and, 
perliaps,  if  one  were  to  throw  away  upon  liia 
nremises,  near  tbe  common  way.  thmga  tempt 
ing  to  children,  the  mme  impliealioo  ahoutd 
arue."     Chap.  10.  p.  808. 

An  Instructive  case  upon  the  general  aub- 
Ject  is  ratetrtv.  Harlow.  63  Micli.  607.  614, 
515,  61  Am.  Rep.  164.  That  was  an  actioD 
by  an  infant  to  recover  damaiies  tor  injuries 
received  while  he  waa  on  the  premises  of  the 
defendant,  a  small  parcel  of  which  was 
under  lease  to  the  boy's  father.  The  de- 
fendant had  aometimes  used  dynamlle  for 
renioiinK  stumps  that  obstructed  tbe  culti- 
varion  of  bla  lands.  Thisdynnmite  was  put 
upin  boxes,  in  which  were  smaller  boxes,  con- 
taining exploders.  One  of  llieae  boxes  ivas 
placed  bj  the  defendant's  serTant  Id  a  tem- 
porary shed  on  his  farm.  There  waa  do  en- 
cloaure  about  the ahed.  Tbe  word  "powder" 
not  written  on  tbe  box,  but  neitber  tbe  plajot- 
Iff  nor  his  father  could  rend,  nor  bad  either 
been  told  that  anylhin);  dangerous  was  stored 
there.  The  abed  waa  dialsnl  from  any  puhiic 
bighnay,  but  of  the  several  parcels  of  Isn ' 


tbe  leasee  toany  particular 
part  leased  by  bim.  Thi 
thelimirsof  his  right  It  1  ... 
together  froiD  tbe  direct  llnebetwcen  tbe  end 
of  the  farm  road  and  the  lot  which  had  been 
leased  to  blm.  The  defeudant'a  superinten- 
dent went  to  the  box  tn  the  shed  far  aynamite 
and  exploders  aa  be  bad  occasion  to  use  them. 
Tbe  evidence  alao  tended  to  ihow  thai  the 
handling  of  the  exploders  by  peraons  who 
were  fgoorant  of  their  nature,  or  were  careless, 
or  under  circumslances  rendering  them  liable 
to  accidental  concuaafon,  would  be  extremely 
hazardous. 
Tbe  aupreme  court  of  Hichigao.  speaking 

SI  Chiaf  JvMtiee  Cooley,  aaid:  "Under  the 
rcuumstances  disclosed  in  this  esse  the  invl- 
taiion  to  the  tenant  to  come  upou  the  land  was 
«n  iDvltatioD  which  embraced  his  family  also. 
Tbe  tenant  waa  a  laboring  man,  apparently  of 
«mall  meana.  and  it  is  customary  for  aucb  men 
to  be  aasiEted  In  their  manual  labor  by  the 
cnembna  of  (bdr  lAmlllea,  and  the  defendaot 
UK  D.  B.  U.  8.,  Book  88.  28 
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latter  ground  of  the  decision  we  bare  in 
tbe  pre^nt  case  nothing  to  do;  otherwise  we 
should  ha7e  to  consider  whether  it  should  pre- 
Tail  against  the  cases  cited,  with  which  it  is 
27!>]  *obviously  in  conflict.  If  the  decision  as 
to  the  negligence  is  in  conflict  withour  judgment 
in  this  case,  we  can  only  say  we  do  not  acquiesce 
in  it.  It  appears  to  us  that  a  man  who  leaves 
in  a  public  place,  along  which  persons,  and 
amongst  them  children,  have  to  pass,  a  danger- 
ous machine  which  may  be  fatal  to  any  one 
who  touches  it,  without  any  precaution  against 
mischief,  ia  not  only  guilty  of  negligence,  but 
of  nejrligence  of  a  very  reprehensible  charac- 
ter, and  not  the  less  so,  because  the  imprudent 
and  unauthorized  act  of  another  may  be  neces- 
Bnry  to  realize  the  mischief  to  which  the  un- 
lawful act  or  negligence  of  the  defendant  has 
given  occasion." 

We  adhere  to  the  principles  announced  In 
Biovx  aty  A'P,  R.  Co.  v.  Stout,  84  U.  8.  17 
"Wall.  657,  f21:  746].  Applied  to  the  case  now 
before  us.  they  require  us  to  hold  that  the  de- 
fendant was  guilty  of  neglieencc  in  leaving  un- 
guarded the  slack  pile,  made  by  it  in  the  vicin- 
ity of  its  depot  building.  It  could  have  for- 
bidden all  persons  from  coming  to  its  coal  mine 
for  purposes  merely  of  curiosity  and  pleasure, 
but  it  did  not  do  so.  On  the  contrary,  it  per- 
mitted all  without  regard  to  age,  to  visit  its 
mine  and  witness  i is  operation.  It  knew  that 
tbe  usual  approach  to  the  mine  was  by  a  nar- 
row path  skirting  its  slack  pit,  close  to  its  depot 
building,  at  which  the  people  of  the  village, 
old  and  young,  would  often  a^isemble.  It 
knew  that  chiMren  were  in  the  habit  of  fre 
quentiug  that  locality  and  play  in?  around  the 
shaft-house  in  the  immediate  vicinity  of  the 
slack  pit.  The  slightest  regard  for  the  safety 
of  these  children  would  have  suggested  that 
they  were  in  danger  from  l)eingso  near  a  pit, 
beneath  the  surface  of  which  was  concealed 
(except  when  snow,  wind,  or  rain  prevailed)  a 
ma>«s  of  burning  coals  into  which  a  child  mi^iht 
accidentally  fall  and  be  burned  to  death.  Un- 
der all  these  circumstances,  the  railroad  com- 
pany ought  not  to  be  heard  to  say  that  the 
plaiiititT,  a  mere  lad,  moved  by  curiosity  to  see 
tbe  mine,  in  the  vicinity  of  the  slack  pit,  was 
a  trespasser,  to  whom  it  owed  no  duly,  or  for 
whose  protection  it  was  under  no  obligation  to 
make  provision. 

In  Toirnsend  v.  Faf^tfn,9East.277.299,itwas 
2801  hold  that  *if  a  man  place  dangerous  traps, 
baited  with  flesh,  in  his  own  ground  so  near  to 
a  highway,  or  to  the  premises  of  another,  that 
docs  passing  along  the  highway,  or  kept  in  his 
neigh tior's  premises,  would  probably  be  at- 
tracted by  their  instinct  into  the  traps,  and  in 
OonsequencH  of  such  act  his  neighbor's  dogs  be 
so  attracted  and  thereby  iujured,  an  action  on 
tbe  case  would  lie.  "  What  difference,"  said 
Lord  Ellen borouiKb,  Ch,J.,  "is  there  in  reason 
between  drawing  the  animal  into  the  trap  by 
means  of  his  instinct  which  he  cannot  resist. 
and  putting  him  there  by  manual  force?" 
What  difference,  in  reason  we  may  observe  in 
this  case,  is  there  between  an  express  license  to 
tbe  children  of  this  village  to  visit  the  defend- 
ant's coal  mine,  in  tbe  vicinity  of  its  slack  pile, 
and  an  implied  license,  resulting  from  the  habit 
of  the  defendant  to  permit  them,  without  ob- 
JeciU?n  or  warning,  to  do  90  at  will,  for  pur. 


poses  of  curiositv  or  pleasure?  Referring^ 
tp  the  case  of  'tJiommon  v.  Wathen,  Judae 
Thompson,  in  his  work  on  the  Law  of  Negli- 
gence, well  says;  **  It  would  be  a  barbarous* 
rule  of  law  that  would  make  the  owner  of  land 
liable  for  setting  a  trap  thereon,  baited  with 
^stinking  meat,  so  that  his  neighbor's  dog,  at- 
tracted by  his  natural  instincts,  might  run  into 
it  and  be  killed,  and  which  would  exempt  him 
from  liability  for  the  consequences  of  leaving 
exposed  and  unguarded  in  his  land  a  dangerous 
machine,  so  that  his  neighbor's  child,  attracted 
to  it  and  tempted  to  intermeddle  with  it  by  in- 
stincts equally  strong  might  thereby  be  killed 
or  maimed  for  life."  Vol.  I,  pp.  804,  805.  In- 
deed, the  present  case  is  stronger  than  the  one 
supposed  by  the  writer,  in  that  the  defendant 
was  aware  of  tbe  fact  that  children  often  visited 
its  mine. 

The  evidence  of  the  two  witnesses,  intra 
duced  by  the  defendant,  that  a  boy  was  warned 
off  the  coal  shaft  on  the  morning  of  the  day 
when  plaintiff  fell  into  the  slack  pit,  had  no 
reference  to  the  plaintiff.  The  boy  to  whom 
they  referred  was  one  who  was  at  the  shaft 
house  in  the  forenoon.  The  plaintiff  did  not 
go  there  until  the  afternoon.  Both  of  these  wit- 
neases  saw  the  plaintiff,  at  the  time  of  the  trial, 
and  were  unable  to  identify  him  as  the  boy  to 
whom  the  warning  *was  given.  But  if  [281 
this  warning  was  given  to  tbe  plaintiff,  it  bad 
reference  only  to  the  danger  of  his  being  on  tbe 
platform  of  the  shaft  house,  and  not  to  any 
danger  of  his  being  near  that  house  or  the  vicin- 
ity of  the  coal  mine. 

Nor  is  there  any  force  in  the  suggestion  that 
the  plaintiff  was  negligent  in  falling  into  the 
burning  slack.  The  conduct  of  the  persons 
who  came  out  of  the  coal  pit,  with  lamps  upon 
their  heads  and  with  dirty  faces,  veiling  ''Let's 
grease  him,"  *'  Let's  burn  him,"  frightened  the 
lad,  and  caused  him  to  run  in  the  direction  of 
the  town  where  bis  mother  was  staying.  He 
ran  towards  the  only  path  that  was  open  to  him, 
and  made  such  efforts  as  he  could  to  escape 
those  who  threatened  to  harm  him.  His  fall- 
ing into  the  slack  heap  was  accidental,  and  in 
no  proper  or  just  sense  the  result  of  negligence. 
The  question  of  negligence  upon  the  part  of  an 
infant  must  be  determined  with  reference  to 
his  a^e  and  to  the  situation  in  which,  at  the 
time  of  the  injury,  the  circumstances  placed 
him.  The  authorities  cited — indeed,  all  the 
adjudged  cases — agree,  as  declared  by  tbe 
court  of  appeals  of  New  York,  that  in  apply- 
ing the  rule  that  a  person  who  seeks  to  recover 
for  a  personal  injury,  sustained  by  another'a 
negligence,  must  not  himself  be  guilty  of  neg- 
ligence that  substantially  contributed  to  there- 
suit,  the  law  discriminates  between  children 
and  adults,  the  feeble  and  tbe  strong,  and  only 
requires  of  each  the  exercise  of  that  degiee  of 
care  to  be  reasonably  expected  in  view  of  his 
age  and  condition.  Reynolds  v.  New  York 
Gent,  A  H.  R.  R.  Go.  68  N.  Y.  24S.  252.  And 
so.  as  declared  by  the  same  court,  persons  in 
sudden  emergencies,  and  called  to  act  under 
peculiar  circumstances,  are  not  held  to  the  ex- 
ercise of  the  same  decree  of  caution  as  in  other 
cases.  Thurber  v.  Harlem  Bridge  M,  A  F.  R. 
Go.  eo  N.  Y.  826,  886.  Even  in  the  case  of  an 
employe  of  a  railroad  company,  claiming  to 
have  been  injured  as  the  result  of  the  com- 
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panj"!  neplicrnce,  tbit  court  bae  mM  that  in  tire  to  fence  Is  not.  bs  \a  the  case  of  animali, 

rieiprmfninirwheUier  lie  bus  reckleml]' exposcil  conclusive  of  llie  liabitity.  irrespeclive  of  neg- 

blmsflf  to  peril,  or  fikfleJ  lo  exercise  the  C«re  licence,  yel  an  action  will  lie  for  llie  perional 

for  bis  peraonal  safely  llinl  mlixhl  be  reason-  injury,  and  this  breacb  of  duly  will  bu   evi- 

tbiy  expected.  reRard   must  always  be  had  lo  dence  of  negligence,     Tbedmyjs  dnp,  not  lo 

the  cxi);Fnclea  of  bis  position,  iudted,  to  all  the  tbe  city  ass  muDlcipatlxtdy,  but  totliu  public, 

circiimslsnces    of    tbe    pnrticiilar     orcssion.  considered  as  composed  of  indivliliuil  persons; 

382]»i'.'ne  v.  A'ort/iem  Ctnl.  R.  Go.  128  U.  8.  snd  each  p>raon  specially  injured  by  Ibii  breach 

S4.  SS  [32:3411.     WLere  human  life  or  personal  of  the  obliiratloa  is  eDIillcd  lo  his  Individual 

safety  la  involved,  aod  the  issue  is  one  of  nej;-  compensntioD,  and  lo  sn  action  for  its  tiimv- 

licenre,  tbe  Ibw  will  not  lightly  impute  ne^li-  ery."    Tbe  n on- performance  by  tlic  niilroud 

^□ce  CO  an  effort,  mode  in  sood  fsilh.  lo  pre-  company  of  tbe  duly  impoteil  by  sluluic.or  put- 

■erve  llie  one  or  to  secure  tbe  other,  unless  tbe  ling  a  fence  arcjuud  ilssbickpit,  wnsabrenclicif 

ciTTumaiBOces,  under   which   that  eUort  was  ilsdut;r  (o 'be  public,  and.  IbcriCore,  evMiin'o 

made,  sbons  recklessness  or  rashness.  of  negli!;enC(',for  which  it  was  liable  ia  tbis  cii";', 

Kqunlly  nilboul  merit  is  the  Bugtre^tion  that  If  Ibe  injuries  in  question  ncrc.  in  a  sul>-tiiu- 

tbe  mntber  wss  negligent  Id   pcrniiltlog  Ibe  tial  sense,  tbe  re^sull  of  such  violation  of  duly. 

filstnliff  \n  visit  the  coal  mine.     Tbere  was,  in  Nor  did  the  court  err  in  siiying  to  Ibe  jury 

act.  very  Hitledaneer,  underordinsrycirctim-  that  the  disputed   issue  was   tbe  Question  of 

Stances,  id  visitini;  tbe  mine,  except  tlistwbirh  damages.     Looking  at  all  the  farts  Ibere  whs 

cmme  from  lis  contiguity  to  tbe  burning  slack  an  etilirc  absence  of  anv  just  ground  for  Im- 

pile.     But  of  the  existence  of  Ihsl  coocealed  puting  contributory  negli.enre  t'llbe  pIsiiililT. 

danger  both  the  plainiiff  and  bis  mother  were  If  tbe  Jury  bad  so  found,  the  court  cnutd  prnp- 

IgD'Tsnt,     If  the  negligence  of  a  parrnt  cnn  be  erly  have  set  aside  the  verdict  a*  being  ngninsl 

imputed  lo  Ihe  child  so  as  to  prevent  the  Istlcr  tbe  evidence.     Upon   the  qnesliun    of   negtl- 

from  maintaining  an  action  for   personal  in-  gcnce,  the  ease  Is  within  the  rule  that  theciiurt 

Juries    received   by  bim    from    others — upon  "mav  vfilhdmwaense  from  thejury.aliogctber, 

wliicb  questioD  we  express  no  opinion — it  is  and  "direct  a  verdict  for  the  pliiintitl  or  the 

sufUcicnt  to  say  that  negligence  caanot  tie  at-  defendant,  as  llic  one  or  Ibe  oliicr   nuiy  lie 

iributcd  to  Ibc  plaintiff's  mother  beea use  ot  her  proper.wbere  the  evidence  is  undisputed  or  is  of 

cnnst'Dling  thai  bcr  son   might  visit  tbe  coal  sucb  conclusive  chnrarter  that  the  court,  in  tl:o 

mine  in  company  with  one  of  tbe  (rapper  boys  evercise  of  a  sound  Judicial  'discretion,  IliK-i 

of  the  vdlage,  who  was,  presumably,  capable  would  be  comjielled  to  set   aside  ii  vcidict  xv 

of  carina;  for  him  wbileaway  from  tbemoiher.  turned  in  oppusiiton  to  it."    D-lainire   L.  <ft 

At  tbe  close  of  the  charge  by  llie  court  Iberc  I!'.  /■'.   Co.    v.   Convcrte.   138   U.  8.   J69,    Vii 

wnsnceofial  exception  to  the  withdrawal  from  [Sii:  313.215]  and    uulbnrities  there  cited;  Ll- 

llie  Jury  of  tbe  questions   of  the  defendant's  Uott  v.  Clika  o  M.  J:  SI.  P.  It,  d.  VH)  U.  S, 

Des1i"cuccand  Ibeplalntlfl'aconiributoryneg-  !M5  [37:  10%);     Aml'inm    County  Conr$.   v. 

Hppuce.  Uc'il,  113  U,  S.  227.  241  [28:  MU,B71]. 

The  court  correctly  said  that  there  was  no  Judgment  aglrmed. 
co'itioversy  about  the  leading  facts  of  tbe  cusc, 

and    that  the  dsfendHnt  was  guilty  of   negli-  

eence.     As  the  facts  were  UDdispuled,  thequcs- 

floo  nf  liubiliiy  upon  the  ground  of  DCgligCDce  UNITED  STATES,  Plff.  in  Err., 

was  one  of  law,  and  as  tbe  facts  showed  negli-  ^_ 

gence  by  the  nnhoad  company,  whirh  was 

piimarv.  substantial  cause  of  tbe  injury  ci 

phiiiied  of,  it  was  out  error  in  tbe  court  tc 

dediire.                ,,      ..    .        ,.      .               ...  ffieeS-C  Ueporlafied.  SW-30at 

The  only  question  that  could  arise  upon  this 

part  of  the  case  is  whether  Ibe  court  should  Land  grant  to  NoTikern  Paeifie  Railroad  Cunt- 

havcinstructed  the  jury— ns.ineffecl.lldid—  pong— mo«t  dirtcl  and   practienble    li<.n— 

that  the  failure  of  the  company  1o  put  a  fence  ;^,„,  reKlution  of  MaySI.  mo~Actof.lui» 

■r»und  the  slack  pit,  as  required  by  tbe  staltile  *   iSCi-pHarity  of  a  yrant—rxf^tioii  jroin 

of  Colorado, wasnegllgence,  of  wbuh  the  plain-  giant—forjeitura  of  laadt—coudition  *uIm»- 

SKa]  tiff  could  ■complain  lu  this  actum  for  'La^„i_   "'    "'             ■' 
personal  injuries  sustsineii  bv  him.    Primarily, 
tln.1  slatule  was  Intended  for  the  proterlion  of 

cnille  and  horses.     But  it  was  not.  for   that  „,  ia..<isin«l.ior  the  ™sir..otl..n  by  the  Konl.- 

reusnn,  wholly  inapplieatHe  to  the  present  case  g^,,  pm,jnc  Kaitroud  Cflmpai.y  ot  a  ruiln.aJ  and 

upon  tbe  Issue  as  to  negligence.      In  finyet  v.  tcleitraphio  tine  from  Portland  to  Pugel  sound. 

M'chmn    Ctnt.    R.    Co.    Ill    U.    S.    22-*.   330  g.  when  thelcrmfn.of  a  rallroart  ore  mentlo.^d, 

|S8:  410,4121  wl'ich  was  an  action  by  an  infant  *■,„  ly,^  conairuoilon  ■  gi-ani  »  mndo.  tl>e  «- 

for  penoaal  injuries  susiaiued  by  Ibe  alleged 

neeligence  of  a  railroad  pompanv  in  not  prop-  Noik.-.1<  to  (and  grants  lo^(I«^oo^^^  see  note  to 

erly  guarding  lu  line  wilbin  ibc  limits  of  the  Kansas  Pao.  B.  Co.  v.  Atchison,  T.  ft  8.  F.  B.  Uo. 

city  of  Chicago,  this  court,  apeiiking  by  Mr.    ^^J**;  ^ ,^,, ,..„iT„i.~nt^,™. 

Ai*,-^Ma,lhews.said:-Inll!eanal6go.^case  ^^^.t-^P;.^<^™^^^H..t..eeno,e,oTln,.edSt-,e. 

of  fences  required  by  the  slaiiiie.  asapr.ilec-  ^,u>erT»r,int;ur«»»anddacripU'"«inv«i«'U 

tioD  for  animals,  an  acllnn  is  given  lo  the  own-  f^  ,„,^.   ^^  tontLrutd,  see  note  ta  Wotu  v. 

ers  for  the  loss  caused  by  tbe  breacb  ot  the  Uadser.  5;  423. 

duty.     And  allbougb  Id  ibe  case  of  injury  lo  That  poleiio  tor  lana  mav l-e tet atlne  fm- ft <iiA 

persons  by  reasoo  ol  the  same  default,  tbe  fail  sec  note  to  Hiller  v.  Kerr,  6:1191. 
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tent  of  which  is  dependent  upon  the  distance  be- 
tween those  points,  the  road  ^ould  be  construct- 
ed upon  the  most  direct  and  practicable  line. 

S.  The  Joint  resolution  of  Congress  of  May  81st. 
1870,  gave  to  the  Northern  Pacific  Railroad  Com- 
pany a  subsidy  of  lands  in  aid  of  the  construction 
of  a  new  road,  not  before  contemplated,  that 
would  directly  connect  Portland  and  its  yioinlty 
with  Puget  Sound. 

4.  No  public  land  disposed  of  after  the  passage  of 
the  Act  of  July  2d,  1864,  was  intended  to  be  em- 
braced  in  the  grant  of  May  31, 1870. 

ft.  In  respect  to  the  public  lands,  within,  at  least, 
common  granted  or  primary  limits,  priority  of 
grant,  not  priority  of  location,  determines  the 
question  uf  ownership,  as  between  parties  claim- 
ing the  same  lands  under  different  grants. 

ft.  Lands  granted  by  the  Act  of  May  4th,  1870,  to  the 
Oregon  Central  Kailroad  Company  in  aid  of  the 
construction  of  its  road,  were  not  public  lands 
within  the  meaningot  the  grunt  of  May  dlst,  1870, 
to  the  Northern  Central  Kailroad  Company, and 
were,  consequently,  excepted  out  of  that  grant 
as  having  t)een  previously  disposed  of  by  the 
United  States. 

7.  When  Congress,  by  the  Act  of  1885,  forfeited  to 
the  United  States  so  much  of  the  lands  granted 
by  the  Act  of  May  4th,  1870,  for  the  benefit  of  the 
Oregon  Central  Kailroad  Company,  as  were  ad- 
jacent to  and  coterminous  with  the  uncompleted 
portions  of  the  road,  the  United  States  was  rein- 
vested with  the  title  for  its  own  benefit  exclu- 
sively, and  the  title  did  not  pass  to  the  Northern 
Pacific  Kailroad  Company. 

8.  No  one  but  the  grantor  can  raise  the  question 
of  a  breach  of  a  condition  subsequent. 

[No.  185.] 
Argued  Dee.  U,  1803.    Decided  March  6, 1894. 

IN  ERROR  to  the  Circuit  Court  of  the 
Uoiled  States  for  the  District  of  Oregon,  to 
review  a  judgment  in  favor  of  the  Northern 
Pacific  Riilroiid  Company,  et  al.,  defendants. 
ID  ao  action  brought  by  the  United  States,  to 
recover  the  value  of  certain  lumber  manu- 
factured from  logs  alleged  to  have  been  un- 
lawfully cut  and  removed  by  the  defendants  in 
the  year  18b6.  from  public  lands  in  ibe  then  ter- 
ritory of  Washington.  Reivened,  and  cause  re- 
man'ded  %tith  directiom  to  enter  judgment  for 
the  United  States. 

See  same  case  below,  41  Fed.  Rep.  842. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lawrence  Maxwell*  Jr.,  SoUcitor 
Qen,,  for  plaintiff  in  error. 

Messrs.  James  McNauffht,  Fred  M, 
Dudley  and  Dolph^  Maliory  £  Bimon  for  de- 
feDdaut  in  error. 

28 n]    *Mr.  Justice  Harlan  delivered  the 
opinion  of  the  court: 

This  writ  of  error  brings  up  for  review  a 
ludgment  in  favor  of  the  defendants  in  error 
ID  an  action  brought  by  the  United  States  to  re- 
cover the  value  of  certain  lumber  manufac- 
tured from  logs  alleged  to  have  been  unlaw- 
fulhr  cut  and  removed  by  them,  in  the  year 
188o,  from  the  public  lands,  namely,  from  the 
northwest  quarter  of  section  seven,  township 
elgbt  north,  range  five  west  of  the  Willamette 
meridian,  in  the  then  territory  of  Washing- 
ton. It  was  adjudged  below,  upon  a  special 
finding  of  facts,  that,  at  the  time  of  the  alleged 
wrong,  the  title  to  these  lands  bad  passed  from 
f/te  iJDited  States,  And  that  the  defendant. 


Aaron  Kinney,  was  then  tbe  owner  of  them. 
41  Fed.  Rep.  843.  If  tbe  title  had  so  passed, 
tbe  judgment  must  be  affirmed;  otherwise,  re- 
versed. 

From  the  special  finding,  based  upon  a  writ- 
ten stipulation  between  tbe  parties,  the  case  is 
as  follows: 

Bv  an  Act  of  Congress,  approved  July  2, 
1864,  the  Northern  Pacific  Railroad  Company 
was  incorporated,  with  authority  to  construct 
and  to  maintain  a  continuous  railroad  and  tel- 
egraph line,  ''beginning  at  a  point  on  Lake 
Superior,  in  the  state  of  Minnesota  or  W^iscon- 
sin,  tbence  westerly  by  tbe  most  eligible  rail- 
road route,  as  shall  be  determined  by  said 
company,  within  the  territory  of  the  United 
States,  on  a  line  uortn  of  tbe  forty-fifth  degree 
of  latitude,  to  some  point  on  ruget  Sound, 
witb  a  branch  via  the  vaVey  of  the  Columbia 
river,  to  a  point  at  or  near  Portland,  in  tbe 
stale  of  Oregon,  leaving  t/ie  main  trunk  tins 
at  tbe  most  suitable  place,  not  more  than  three 
hundred  miles  from  its  western  terminus." 
Tbe  same  Act  granted  to  the  company  every 
alternate  section  of  public  land,  not  mineral, 
designated  by  odd  numbers,  to  tbe  amount  of 
twenty  alternate  sections  of  land  per  mile,  on 
each  side  of  its  line,  as  tbe  company  should 
adopt,  through  the  territories  of  tbe  United 
*Staces.and  thealternate  sections  per  mi1e[28B 
where  tbe  road  passes  through  any  state,  "and 
whenever  on  tbe  line  thereof  the  United  States 
have  full  title,  not  reserved,  sold,  granted,  or 
otherwise  appropriated,  and  fiee  irom  pre- 
emption, or  other  claim  or  rights,  at  the  time 
tbe  line  of  said  road  is  definitelv  fixed,  and  a 
plat  thereof  filed  in  the  office  of  the  Commis- 
sioner of  tbe  General  Land  Office;  and  when- 
ever, prior  to  said  time,  any  of  said  sections  or 
parts  of  sections  shall  have  been  granted,  sold, 
reserved,  occupied  by  homestead  settlers,  or 
pre  empted,  or  otherwise  disposed  of,  other 
lands  shall  be  selected  by  said  company  in  lieu 
thereof,  under  the  direction  of  tbe  Secretary  of 
tbe  Interior,  in  alternate  sections,  and  desig- 
nated by  odd  numbers,  not  more  than  ten  miles 
beyond  tbe  limits  of  said  alternate  sections." 
By  the  6th  section  it  is  provided  that  '*tbe 
President  of  the  United  States  shall  cause  the 
lands  to  be  surveyed  for  forty  miles  in  width 
on  both  sides  of  tbe  entire  line  of  said  road, 
after  tbe  general  route  shall  be  fixed,  and  aa 
fast  as  may  be  required  by  the  construction  of 
said  railroad;  and  the  odd  sections  of  land 
hereby  granted  shall  not  be  liable  to  sale,  or 
entry,  or  pre  emption  before  or  after  they  are 
surveyed,  except  by  said  company,  as  provided 
in  this  Act."  18  Stat,  at  L.  865,  cbap.  217, 
§§  1,  8,  6. 

On  tbe  6th  day  of  March,  1865,  Josiah  Per- 
bam,  president  of  tbe  Northern  Pacific  Rail- 
road Company,  addressed  to  the  Secretary  of 
the  Interior  a  communication  in  these  words: 
'*  Under  authority  from  the  board  of  directors 
of  the  Northern  Pacific  Railroad  Company,  I 
have  designated  on  the  accompanying  map; 
in  red  ink,  the  general  line  of  their  railroad 
from  a  point  on  Lake  Superior,  in  the  state  of 
Wisconsin,  to  a  point  on  Puget  Sound  in 
Washington  territory,  via  Columbia  river, 
adopted  by  said  company  as  tbe  line  of  said 
railroad,  subject  only  to  such  variations  as 
may  be  found  necessary  after  more  spcdflo 
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•orveys;  and  I  respectfully  ask  that  the  same 
may  be  filed  io  the  office  of  the  CoutmissioDer 
of  the  GeDeral  Ijand  Office,  together  with  a 
copy  of  the  charter  24 .id  or^Anizntion  of  said 
company,  and  that  under  your  directions  the 
lands  granted  to  said  company  may  be  marked 
and  withdrawn  from  sale  in  conformity  to 
law." 

287]  *Tbe  route  indicated  by  the  map  was 
entirely  north  of  the  45th  degree  of  north  lati- 
tude, and  within  the  territory  of  the  United 
States,  but  no  action  was  taken  by  the  Secretary 
of  the  Interior  in  respect  to  that  map  or  the  re- 
quest contained  in  the  ox>mmunication  of  Mr. 
Ferham. 

By  a  joint  resolution  of  Congress,  approved 
April  10. 1860,  it  was  provided  that  "the  North- 
em  Pacific  Railroad  Company  be,  and  hereby 
is,  authorized  to  extend  its  branch  line  from  a 
point  at  or  near  P&riland^  Oregon,  to  some 
■uitable  point  on  Puget  Sound,  to  be  deter- 
mined by  said  company,  and  also  to  connect 
the  same  with  its  main  line  wett  of  the  Cascade 
Movntaini  in  the  territory  of  Washington; 
said  extension  being  subject  to  all  the  condi- 
tions and  provisions,  and  said  company  in  re- 
spect thereto  being  entitled  to  all  the  rights 
and  privileges  conferred  by  the  Act  incorpo- 
rating said  company,  and  all  acts  additional  to 
and  amendatory  thereof:  Provided,  That  said 
company  shall  not  be  entitled  to  any  subsidy 
in  money,  bonds,  or  additional  lands  of  the 
United  States  in  respect  to  said  extension  of  its 
branch  line  as  aforesaid,  except  such  lands  as 
may  t>e  included  in  the  right  tftoay  on  the  line 
of  such  extension  as  it  may  be  located:  And 
prodded  further.  That  at  least  twenty-five 
miles  of  said  extension  shall  be  constructed 
before  the  2d  day  of  July,  1871,  and  forty 
milesper  year  thereafter,  until  the  whole  of 
said  extension  shall  be  completed."  16  Stat. 
at  L.  57. 

On  the  4th  dajr  of  May,  1870,  Congress,  for 
the  purpose  of  aiding  in  the  construction  of  a 
railroad  and  telegraph  line  from  Portland  to 
Astoria,  and  a  suitable  point  of  junction  near 
Forest  Grove  to  Yamhill  river  near  McMinn- 
▼ille,  in  the  state  of  Oregon,  granted  to  the 
"Oregon  Central  Railroad  Company,  a  corpo- 
ration of  Oregon,  then  engaged  in  construct- 
ing said  road,  and  to  their  successors  and  as- 
signs, a  right  of  way,  etc.  .  .  .  and,  also, 
each  alternate  section  of  the  public  lands,  not 
mineral,  except  coal  or  iron  lands,  designated 
by  odd  numbers,  nearest  to  said  road,  to  the 
amount  of  ten  such  alternate  sections  per  mile 
on  each  side  thereof,  not  otherwise  disposed  of 
or  reserved  or  held  by  valid  pre-emption  or 
homestead  right  at  the  time  of  the  passage  of 
288]thi8  Act.  *And  in  case  the  quantity  of  ten 
full  sections  per  mile  cannot  be  lound  on  each 
side  of  said  road,  within  the  said  limits  of 
twenty  miles,  other  lands  designated  as  afore- 
said shall  be  selected  under  the  direction  of  the 
Secretary  of  the  Interior  on  either  side  of  aoy 
pari  of  said  road  nearest  to  and  not  more  than 
twentY-flTe  miles  from  the  track  of  said  road 
to  make  up  said  deficiency."  That  Act  fur- 
ther provided:  "  That  the  Commissioner  of 
the  General  Land  Office  shall  cause  the  lands 
along  the  line  of  the  said  railroad  to  be  sur- 
▼eyc^  with  all  convenient  speed.  And  when- 
ever and  as  often  as  the  said  company  shall 
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file  with  the  Secretary  of  the  Interior  maps  of 
the  survey  and  location  of  twenty  or  more 
miles  of  said  road, the  said  Secretary  shall  cause 
the  said  granted  lands  adjacent  to  and  coier- 
minous  with  such  located  sections  of  road  to 
be  segregated  from  the  public  lands;  and  there- 
after the  remaining  public  lands,  subject  to 
sale  within  the  limits  of  said  grant,  shall  be 
disposed  of  only  to  actual  settlers  at  double 
the  mioimum  price  for  such  lands."  The 
company  was  required  to  file  within  one  year 
after  its  passage,  and  with  the  Secretary  01  the 
Interior,  its  assent  to  the  Act;  and  it  was  made 
a  condition  of  the  grant  that  a  section  of  twen- 
ty or  more  miles  of  the  proposed  railroad  and 
telegraph  line  be  constructed  within  two  years, 
and  the  entire  road  and  teleeraph  line  within 
six  years  from  the  same  date.  16  Stat,  at  L. 
94.  chap.  69. 

The  Oregon  Central  Railroad  Company  filed 
with  the  Secretary  of  the  Interior  its  accept- 
ance of  the  above  grant — on  what  day  the 
findings  of  fact  do  not  state— and  on  the  81st 
of  January,  1872,  filed  its  map  of  definite  loca- 
tion of  a  proposed  line  of  road  from  Astoria  to 
Castor  Creek,  near  Forest  Grove.  It  is  stated 
in  the  findings  of  fact  that  the  only  provision 
in  the  charter  of  the  Oregon  Central  Railroad 
Company,  at  the  time  of  the  above  grant  to  it, 
conferring  power  or  right  to  locate  and  con- 
struct a  railroad,  was  that  contained  in  the 
following  clause:  "  The  object  and  business 
of  the  corporation  shall  be  to  construct  and 
operate  a  railroad  from  the  city  of  Portland 
through  the  Willatnctte  Valley  to  the  southern 
boundary  of  the  state,  under  the  laws  of  Oregon 
*and  the  law  of  Congress  recently  pa88ed[289 
granting  lands  in  aid  of  such  purpose." 

On  the  81st  day  of  May,  1870,  twenty-seveu 
days  after  the  date  of  the  above  grant  to  the 
Oregon  Central  Railroad  Company,  Congress 
passed  a  joint  resolution  providing:  "That  the 
I^orthcrn  Pacific  Railroad  Company  be,  and 
hereby  is,  authorized  to  issue  its  bonds  to  aid 
in  the  construction  and  equipment  of  its  road, 
and  to  secure  the  same  by  mortgage  on  its 
property  and  rights  of  property  of  all  kinds 
and  descriptions,  real,  personal,  and  mixed, 
including  its  franchise  as  a  corporation;  .  .  . 
and  also  to  locate  and  construct,  under  the  pro- 
visions and  with  the  privileges,  grants,  and 
duties  provided  for  in  its  act  of  incorporation, 
its  main  road  to  some  point  on  Puget  Sound, 
via  the  valley  of  the  Columbia  river,  with  the 
right  to  locate  and  construct  its  branch  from 
some  convenient  point  on  its  main  trunk  line 
across  the  Cascade  Mountains  to  Puget  Sound; 
and  in  the  event  of  there  not  being  in  any 
state  or  territory  in  which  said  main  line  or 
branch  may  be  located,  at  the  time  of  the  final 
location  thereof,  the  amount  of  lands  per  mile 
granted  by  Congress  to  said  company  within 
the  limits  prescribed  by  its  charter,  then  said 
company  shall  be  entitled,  under  the  directions 
of  the  Secretary  of  the  Interior,  to  receive  so 
many  sections  of  land  belonging  to  the  United 
States,  and  designated  by  odd  numbers,  in  such 
state  or  territory,  within  ten  miles  on  each 
side  of  said  road,  bevond  the  limits  prescribed 
in  said  charter,  as  will  make  up  such  deficien- 
cy, on  said  main  line  or  branch,  except  min- 
eral and  other  lands  as  excepted  in  the  charter 
of  said   company  of  eighteen   hundred   and 
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sixty-four,  to  the  amouat  of  the  lands  that 
have  been  granted,  sold,  reserved,  occupied  by 
homestead  settlers,  pre-empted,  or  otherwise 
disposed  of  subsequent  to  the  passage  of  the 
Act  of  July  two,  eighteen  hundred  and  siztv- 
four.  And  that  twenty-five  miles  of  said  main 
line  between  its  western  terminus  and  the  city 
of  Portland,  in  the  state  of  Oregon,  shall  be 
completed  by  the  first  day  of  January,  Anno 
Domini  eighteen  hundred  and  seventy-two, 
and  forty  miles  of  the  remaining  portion 
thereof  each  year  thereafter  until  the  whole 
shall  be  completed  between  said  points."  16 
Stat,  at  L.  378. 

290]  ♦The  Northern  Pacific  Railroad  Com- 
pany filed  with  the  t>ccretary  of  the  Interior  and 
the  Commissioner  of  the  General  Land  Olfice  on 
the  18th  day  of  August,  1870,  another  map, 
showing  the  general  route  of  its  main  line  from 
a  point  on  Puget  Sound,  followin/s^  almost 
identically  the  same  route  as  that  indicated  on 
the  map  filed  by  it  on  the  6th  day  of  March, 
1865;  and  on  the  day  of  the  filing  of  the  last 
map,  to  wit.  August  18,  1870,  twenty  sections 
of  land  per  mile  on  each  side  of  the  line  indi- 
cated on  it  were  withdrawn  from  sale  for  the 
benefit  of  the  company.  And  on  the  Idth  day 
of  September.  1873.  the  company  duly  filed  its 
map  of  definite  location  of  tlie  line  of  its  road 
from  Kalama  to  Tenino,  in  Washington  terri- 
tory, a  distance  of  sixty-five  miles.  No  road 
baa  been  constructed  by  that  company  down 
the  Columbia  river.  But  duriufi:  the  years 
1871,  18:2.  and  1873  it  constructed  its  line 
from  Kalama,  on  the  Columbia  river  in  Wash- 
ington territory,  in  a  northerly  direction  to 
Teoino,  forming  a  portion  of  a  direct  line  of 
road  since  that  lime  extended  and  completed 
to  Puget  Sound  at  Tacoma,  the  western  ter- 
minus of  the  Northern  Pacific  Railroad.  The 
road  from  Tacoma  to  Portland  runs  for  about 
one  half  the  distance  up  the  valley  of  Columbia 
river  to  the  last  named  point,  the  entire  length 
of  that  line  being  105  miles. 

During  the  years  1872  to  1880  a  line  of  road 
was  constructed  by  the  Oregon  Central  Rail- 
road from  Portland  southward  thiough  the 
Willamette  Valley  towards  the  southern  bound- 
ary of  the  state  to  Corvallis  in  that  valley,  a 
distance  of  about  ninety-seven  miles,  which 
road,  so  constructed,  passed  through  McMinn- 
ville  and  near  Forest  Grove.  But  no  line  was 
ever  constructed  by  that  company  from  a  point 
of  junction  near  Forest  Grove  to  the  TamJiill 
river  or  elsewhere. 

The  land  from  which  the  logs  Id  question 
were  cut  lies  north  of  the  45th  degree  of  lati- 
tude within  twenty  miles  of  the  line  indicated 
upon  the  map  filed,  January  81,  1872,  by  the 
OtegOD  Central  Railroad  Company  with  the  Sec- 
retary of  the  Interior:  is  within  forty  miles  of  the 
line  selected  by  the  Northern  Pacific  Railroad 
291]  Company  for  the  main  line  of  Its  *road 
from  Xake  Superior  to  Puget  Sound  by  way  of 
the  valley  of  the  Columbia  river,  aa  indicated 
upoD  the  map  forwarded  to  the  Secretarv  of 
the  Interior  by  that  company  on  the  6th  of 
March,  1865,  as  well  aa  of  the  line  selected  by 
IL  after  the  passage  of  the  joint  resolution  of 
May  81,  1870.  as  the  main  line  of  its  road  down 
the  Columbia  river  to  Puget  Sound,  as  indi- 
cated upon  the  map  filed  with  the  Secretary  of 
i2fe  Joterior  od  the  18th  day  of  August,  1870; 
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and  is  within  the  same  distance  of  the  line  of 
road  as  constructed  from  Kalama  to  Tenino. 

Congress,  by  an  Act  approved  January  81, 
1885,  forfeited  to  the  Unil/cd  States,  and  re- 
stored to  the  public  domain,  so  much  of  the 
lands  granted  to  the  Orei;on  Central  Railroad 
Company  by  the  Act  of  March  4, 1870,  as  were 
adjacent  to  and  coterminous  with  the  uncom- 
pleted portions  of  that  company's  road  and  not 
embraced  within  the  limits  of  the  grant  to  that 
compnnv  for  the  completed  portions.  23  Stat, 
at  L.  296,  chap.  46,  ^  1. 

The  lauds  in  question  (and  other  tracts)  were 
listed  by  the  Northern  Pacific  Railroad  Com- 
pany on  March  31,  1885,  but  the  General  Land 
Oflice,  November  9,  lbt*5,  rejected  the  listing. 
Upon  appeal  to  the  Department  of  the  Interior 
that  action  was  confirmed  October  29,  1857. 
6  U.  S.  Land  Dec.  292. 

After  the  withdrawal  of  the  above  lands  in 
the  interest  of  the  Northern  Pacific  Railroad 
Company,  in  August,  1870.  and  up  to  Novem- 
ber 9,  1885,  the  Land  Office  and  the  Depart- 
ment of  the  Interior  refused  all  applications 
for  settlement  upon  lands  north  of  the  Colum- 
bia river  within  the  limits  of  the  grant  to  that 
company. 

The  iJorthem  Pacific  Railroad  had  located, 
constructed,  and  was  operating  its  road  from 
Portland  to  Tacoma  at  the  time  it  executed  a 
deed  for  this  land  to  J.  B.  Montgomery,  the 
"grantee"  of  the  defendant  Aaron  Kinney. 

The  general  conclusion  of  law  from  the 
above  facts  was  declared  by  the  circuit  court 
to  be  that  upon  the  filing  its  map  of  general  lo- 
cation, and  the  subsequent  completion  by  the 
Northern  Pacific  Railroad  Company  of  ita 
road,  the  title  to  the  land  in  question  vested 
indefeasibly  in  that  corporation.  *and  [292 
by  subsequent  conveyances  passed  to  the  de- 
fendant liinnev. 

The  first  and  principal  question  is,  whether 
the  Act  of  July  2,  1864,  contained  a  grant  of 
lands  in  aid  of  the  construction  by  the  North- 
ern Pacific  Railroad  Company  of  a  railroad 
and  telegraphic  line  from  Portland  to  Puget 
Sound? 

Although  that  Act  allowed  the  company  to 
adopt  the  most  eligible  route,  within  the  terri> 
tory  of  the  United  States,  north  of  the  forty- 
fifth  degree  of  latitude,  it  is  clear  that  Congress 
contemplated  the  construction  of  amain  trunk 
line  between  Lake  Superior  and  Puget  Sound, 
which  would  not  touch  any  point  "at  or  near 
Portland,"  and  the  western  end  of  which 
would  be  east  aod  northeast  of  a  direct  line  be- 
tween Portland  and  Puget  Sound,  and,  in  ad* 
dition,  a  branch  line  leaving  the  main  trunk 
line,  at  some  suitable  place,  not  more  thaa 
three  hundred  miles  from  its  western  termi- 
nus, and  extending  "ma  the  valley  of  the  Co- 
lumbia river  to  a  point  at  or  near  Portland.** 
If  the  main  line,  as  originally  indicated  by  the 
Act  of  1^64,  had  been  established  on  the  route 
between  Portland  and  Puget  Sound,  the  branch 
line  could  not  have  left  the  main  line  at  aome 
point  not  more  than  three  hundred  miles  from 
its  western  terminus,  and  extended  eta  the 
valley  of  Columbia  river  to  a  point  at  or  near 
Portland.  The  authority  given  to  the  com- 
pany to  adopt  the  most  eligible  route  did  not 
authorize  it,  by  a  map  of  general  route,  to 
cover  an  unlimited  extent  of  country,  Dorth  of 
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the  forty-fifth  degree  of  latitude.  On  tbecon- 
tmry,  as  said  in  St.  Paul  ct-  P.  R,  Co,  v.  Aarth 
tki  Pac.  R.  Co.,  139  U.  8.  1, 13  [85:  77.  821, 
"when  the  termiDtof  a  railroad  are  mentioned, 
for  'Whose  construction  a  grant  is  mHde,  the 
extent  of  Tvhich  is  dependent  upon  the  dis- 
taocc  between  those  points,  the  road  should  be 
constructed  upon  the  most  direct  and  practi- 
cable line.  No  unnecessary  deviation  from 
such  line  would  be  deemed  within  the  contem> 
plation  of  the  grantor,  and  would  be  rejected 
as  not  in  accordance  with  the  grant."  It  may 
be  that  the  indefinitenessof  the  map  of  e;enernl 
route  presented  by  the  Northern  Pacific  Rail- 
road Company  in  1865  constituted  the  reason 
293]  *why  that  map  was  not  ucct'pted  by  the 
Interior  Department.  Besides,  it  is  not  found 
as  a  fact  in  this  case  that  the  most  eligible  rail- 
road route  for  the  main  line,  between  Lake  Su 
pcrior  and  Puget  Sound,  looking  at  the  purpose 
of  Congress  in  making  the  grant  of  1804,  was 
down  the  Columbia  river  and  via  some  point 
at  or  near  Portland.  It  is  clear  that  the  pur- 
pose of  Congiess,  by  the  Act  of  1^64,  was  not 
to  connect  Portland  with  Puget  Sound,  by  a 
road  established  upon  the  most  direct  or  eligi- 
ble route  between  those  places;  but,  so  far  as 
Portland  and  its  vicinity  were  concerned,  to 
connect  them  with  the  east  by  a  brunch  road, 
through  the  valley  of  the  Coliimbia  river,  that 
would  strike  the  main  trunk  line  connecting 
Puget  Sound  and  Lake  Superior.  There  was 
DO  purpose,  by  that  Act,  to  make  a  grant  of 
lands  for  a  road  to  be  located  and  constructed 
from  a  point  *'at  or  near  Portland"  to  Puget 
Sound. 

This  interpretation  of  the  Act  of  1864  is  sup- 
ported by  the  joint  resolution  of  April  10, 
1809,  authorizing  the  Northern  Pacific  Rail 
road  to  extend  *'  its  branch  line  from  a  point  at 
or  near  PoWand,  Oregon,  to  some  suitable 
point  on  Puget  Sound,"  and  "also  to  connect  the 
same  with  its  main  line  toest  of  the  Cascade 
Mountains,  in  the  territory  of  Washington," 
By  the  same  resolution  it  was  expressly  de- 
clared that  the  company  should  not  be  entitled 
to  any  subsidy  in  money,  bonds,  or  additional 
lands  of  the  United  States,  in  respect  to  that 
extension  of  its  branch  line,  except  such  lands 
as  might  be  included  in  the  right  of  way  on  the 
line  of  such  extension.  It  is  said  that  the 
company  did  not  take  action  under  this  resolu- 
tion, and  did  not  accept  it  in  any  form.  Be 
this  as  it  may — upon  this  point  the  finding  of 
facts  being  silent — the  resolution  of  1869 
■bows  that  Congress,  at  that  time,  to  the 
knowledge,  it  must  be  presumed,  of  the  rail- 
road company,  interpreted  the  Act  of  1864  as 
not  containing  a  grant  of  lands  to  aid  in  the 
construction  of  a  road  from  Portland  to  Puget 
Sound. 

Coming  next  to  the  joint  resolution  of  May  81 , 
1870,  which  was  accepted  and  acted  upon  by 
the  company,  we  find,  in  connection  with  au- 
thority 10  issue  bonds  in  aid  of  the  construction 
4ind  equipment  of  its  road,  to  be  secured  by 
204]  ^mortgage,  that  express  authority  was 

g'ven,  for  the  first  time,  to  the  Northern  Pacific 
ftilroad  Company  "to  locate  and  construct  un 
der  the  provisions  and  with  the  privileges, 
grants,  and  duties  provided  for  in  its  act  ofin- 
corporation,  its  main  road  to  some  point  on 
Puget  sound,  via  the  Valley  of  the  Columbia 
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river,  with  the  right  to  locale  Its  branch  from 
some  convenient  point  on  its  main  trunk  line 
across  the  Cascjide  Mountains  to  Puget  Sound." 
Again,  in  the  same  resolution:  *'  And  that 
twenty-five  miles  of  said  main  line  be- 
tween its  western  terminus  and  the  city  of 
Portland,  in  the  state  of  Oregon,  shall  be  com- 
pleted by  January  1,  1872,  and  foity  miles  of 
the  remaiuinsr  portion  thereof  each  year  there- 
after until  the  whole  shall  be  completed  be- 
tween sai»i  points."  Undoubtedly,  tlds  resolu- 
tion gave  authority  to  locate  and  construct  a 
main  road  via  the  Columbia  river  valley  to 
Puget  Soimd.  A  road  so  located  and  con- 
st injcted  would,  or  might,  have  passed  the  city 
of  Portland.  Bur  if,  as  the  company  now  in- 
sists, the  Act  of  1864  gave  ample  authority  to 
locate  and  construct  a  road  extending  from 
Lake  Superior  to  Puget  Sound,  along  the  val: 
ley  of  the  Columbia  river,  and  hy  t/u  way  of 
Portland  or  its  vicinity,  the  resolution  of  1870 
was  entirely  unnecessary  in  so  far  as  it  gave 
authority  to  the  company  to  locate  and  con- 
struct its  road  through' the  Columbia  river 
valley  to  some  point  on  Puget  Sound.  We 
cannot  agree  that  this  resolution  is  to  be  held, 
in  this  res|)ect,  as  simply  a  recognition  by  Con- 
gress of  an  existing  right,  in  the  company,  to 
locate  and  construct  a  road  from  Poriland  to 
Puget  Sound,  with  the  rinht  to  obtain  lands, 
in  aid  thereof,  as  provided  in  the  Act  of  1864. 
On  the  contrary,  it  should  be  regarded  as  giv- 
ing a  subsidy  of  lands  in  aid  of  the  const i no- 
tion of  a  new  road,  not  before  coniemp.'ated, 
that  would  directly  connect  Portland  and  its 
vicinity  with  Puget  Sound. 

This  view  is  supported  by  the  action  of  the 
Interior  Department  in  the  case  of  the  North- 
ern Pacifie  llailroad  Co.  v.  Mcliae,Q\J  S.  Land 
Dec.  400.  The  question  there  was,  whether  the 
company  had  a  grant  of  lands  for  its  road  from 
Portland  to  Pugei  Sound.  The  Commissioner 
of  the  Land  Oitice  held  that  the  company  had 
no  grant  for  that  portion  of  its  *road  [2)15 
from  or  near  Portland  to  Puget  Sound.  Upon 
appeal  by  the  company  to  the  Secretary  of  the 
Interior,  that  ruling  was  reversed.  Mr,  Justice 
Lamar,  then  Secretary  of  the  Interior,  after 
referring  to  the  Act  of  1864,  and  to  the  joint 
resolution  of  May  81,  1870,  well  said:  ''By 
this  resolution  the  designation  of  the  lines  of 
the  road  were  changed;  that  which  by  the 
granting  Act  was  known  as  the  branch  lioe(«ta 
the  valley  of  the  Columbia  river  to  a  point  at 
or  near  Portland  in  the  state  of  Oregon)  was 
chan^d  to  main  road,  or  main  line,  and  that 
which  had  been  designated  as  main  line  ^across 
the  Cascade  Mountains  to  Puget  Sound)  was 
changed  to  branch  line.  So,  by  the  joint  reso- 
lution of  1870  the  company  was  authorized  to 
locate  and  construct  its  main  line  via  the  val- 
ley of  the  Columbia  river,  through  some  point 
at  or  near  Portland,  Oregon,  to  a  suitable  point 
on  Puget  Sound,  with  the  privileges,  grants.and 
duties  provided  for  in  its  Act  of  incorporation. 
Now,  the  grant  provided  for  m  its  Act  of  in- 
corporation is  every  alternate  section  of  pul>li6 
land  not  mineral,  (except  coal  and  iron)  desig- 
nated by  odd  numbers,  to  the  amount  of 
twenty  alternate  sections  per  mile  on  each  side 
of  said  railroad  whenever  it  passes  through 
any  state.  I  am  clearly  of  opinion  thai  by  the 
joint  resolutions  of  May  81,  1870,  Cou^^cvs^ 


806-288 


BVFBXUM  COUBT  OF  THE  UsiTED  StATKB. 


Oct.  Tbum^ 


ioteoded  that  the  grant  of  twenty  sections  per 
mile  on  each  side  of  the  road  to  aid  in  the  con- 
struction of  said  road  should  be  extended  to 
the  whole  line  of  the  road  including  that  part 
of  the  main  line  via  the  valley  of  the  Columbia 
river  through  Portland  to  Fuget  Sound.  This 
conclusion,  based  alone  upon  the  language  of 
the  joint  resolution,  would  be  confirmed,  if 
conflrmation  was  necessaiy,  by  the  debates  in 
Congress  upon  said  resolution  while  it  was 
pending,  and  make  dear  the  manifest  purpose 
of  said  resolution." 

It  cannot  be  inferred  from  the  opinion  of 
Mr,  Justice  Lamar*  that  the  company,  in  the 
200]  case  before  him,  contended  *that  it  had 
a  grant  of  land  for  anv  line,  whether  main  or 
branch,  between  Portland  and  Puget  Sound, 
except  that  made  by  the  joint  resolution  of 
Hav  81,  1870. 

But  does  the  grant  contained  in  the  resolu- 
tlOD  of  1870  embrace  the  particular  land  in  dis- 
pute? The  Act  of  1864  granted  to  the  North- 
em  Pacific  Railroad  Company  only  public 
land,  to  which  the  United  States  had  full  title, 
not  reserved,  sold,  eranted,  or  otherwise  appro- 
priated, and  free  from  pre  emption  or  other 
claims  or  rights  at  the  time  its  lind  of  road  was 
definitely  fixed,  and  a  plat  thereof  filed  in  the 
oflSce  of  the  Commissioner  of  the  General  Land 
OflBce.  And  by  the  resolution  of  1870  it  was  de- 
297]  dared  that  if  at  the  timeof  the  final*loca- 
tioD  of  the  company's  main  line  or  branch  there 
were  not  enough  lands  per  mile  within  the  pre- 
•cribed  limits,  the  deficiency  could  be  supplied 


from  lands,  within  ten  miles  beyond  those  li 
its,  other  than  mineral  and  other  lands,  as  ex- 
cepted in  the  charter  of  the  company,  ''to  fh» 
amount  of  the  lands  that  have  been  granted, 
sold,  reserved,  occupied  by  homestead  settlers, 
pre  empted,  or  otherwise  disposed  of  subse* 
quent  to  the  passage  of  the  Act  of  July  2d, 
1864."  It  is.  therefore,  clear  that  no  public 
land  disposed  of  after  the  passage  of  the  Act  of 
July  2,  1864,  was  intendea  to  be  embraced  in 
the  grant  of  May  81,  1870. 

The  lands  here  in  question  were  disposed  of 
by  the  United  States  after  the  passage  of  the  Act 
of  1864,  and  before  the  *passa|se  of  the  [298 
joint  resolution  of  May  81,  1870;  for  they  are 
within  twenty  miles  of  the  line  of  the  Oregon 
Central  Railroad  Company,  as  shown  on  its 
map  of  definite  location,  filed  January  81, 1872, 
and  based  upon  the  erant  to  it  of  May  4,  1870. 
It  is  true  that  the  Tsorthem  Pacific  Railroad 
Company,  on  the  18th  day  of  August,  1870, 
acting  under  the  joint  resolution  of  May  81, 
1870,  filed  a  map  of  the  general  route  of  its 
main  line  from  a  point  on  Pu.^et  Sound;  that, 
on  the  same  day,  twenty  sections  per  mile  on 
each  side  of  the  line  indicated  on  it  were  with- 
drawn from  sale  for  the  benefit  of  the  com- 
Sany;  and  that  this  was  followed  by  a  map, 
led  September  18tb,  1873.  of  the  detfnite  loca- 
tion of  Its  line  from  Ealama  to  Tcnino.  But 
it  is  well  settled  that,  in  respect  to  the  public 
lands,  witbin,  at  least,  common  granted  or 
primary  limits,  priority  of  grant,  not  priority 
of  location,  determines  the  question  of  owner- 


*The  part  of  the  opinion  of  Mr.  Justice  Lamar 
whiob  refers,  in  detail,  to  the  debates  in  OoiifrreaB 
on  the  resolution  of  May  Sist  1870,  is  as  followB: 

**Io  the  oourse  of  the  debate  Senator  Howard 
said:  *It  asks  no  more  at  the  bands  of  Comrress,  as 
I  said  before,  than  what  is  promised  to  them  in 
their  original  charter  of  1864— not  a  sinRie  acre,  J 
repeat,  woith  the  exception  of  the  new  donations 
upon  the  line  from  Pot  Uand  to  Pugef  Sounds  which 
Is  authorized  by  this  resolution.  That  Hoe  from 
Portland  to  Puget  Sound  woe  tuit  enibfficed  in  the 
ariginal  charter.  It  was  authorized  and  the  right 
of  way  given  to  this  oompany  at  the  last  session  of 
Oongren  (Joint  resolution  of  April  10,  1800)  but 
^mply  the  right  of  way  and  no  lands  to  enable  the 
oompany  to  build  it.  On  that  line,  and  on  that 
alone,  are  lands  required  addltiooal  to  those  con- 
templated  in  the  original  charter.*  Omg.  Globe, 
41st  Cong.  (2d  Sees.)  p.  2610.  As  reported  from  the 
committee,  the  resolution  contained  this  language: 
*Under  the  provisions  and  with  the  privileges  and 
duties  provided  for  in  its  Act  of  incorporation  and 
amendment  thereto.  During  the  debate  in  the 
Senate.  Mr.  Howard  said:  *I  now  move  to  strike 
out  in  the  fifteenth  line  the  words  "and  the  amend- 
menu  thereto,*  so  as  to  make  it  sure  that  this  new 
line,  which  is  to  pass  /rom  Portland  to  Puget  Sounds 
will  be  entitled  to  the  subsidy  in  lands;  otherwise 
It  might  leave  it  very  uncertain.*  The  amendment 
was  agreed  to,  p.  2688.  Subsequently,  Senator 
Howard  moved  to  amend  the  sentence,  *under  the 
provisions  and  with  the  privileges  and  duties  pro- 
Tided  for  in  its  Act  of  incorporation,*  by  inserting 
after  the  word  *pri vileges*  the  word  'grants  ,*  say- 
Ing  *iO  to  remove  any  ambiguity  that  might  arise.* 

'*Ia  the  House,  in  reply  to  the  question.  How 
much  additional  land  will  be  granted  should  this 
bill  become  a  law?   Mr.  Wheeler  said:    ^That  de- 

Siods  upon  the  tact  whether  the  lines  will  be  longer 
an  the  orignal  ones.  This  can  only  be  deter- 
mined by  actual  survey.  If  more  land  is  taken  it 
will  be  only  for  the  additional  dstance  and  for  the 

Suantity  per  mile  granted  by  the  charter,  p.  3268. 
[r.  Wtlaon  said:  *Thi8  is  no  increase  of  land  over 
that  which  has  already  been  given  to  this  road. 
It  only  gives  them  additional  land  for  an  addition- 
al piece  of  road  which  they  now  propose  to  con- 
•truot  from  Portland  up  to  Puget  Sound.  The  old 
#rant  is  not  Increased  one  aora.**   p.  3201    **!  am  I 
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clearly  of  the  opinion  that  the  Northern  Pacifio 
Railroad  Company  bus  a  grant  of  lands  from  Port- 
laud  to  Puget  Sound  (Tacomu)  and  your  decisioQ 
is,  therefore,  reversed.'* 

In  adilltlon  to  what  appears  In  the  opinion  of  3fr. 
Jutiiee  Lamar,  it  raav  also  be  stated  that  Senator 
Stewart  of  Nevada,  in  supporting  tho  resolution* 
said:  "There  is  no  grant  additionnl  to  that  con- 
tained In  the  oriflrinaT  law,  except  in  the  extension 
of  the  road  on  the  western  end  from  Portland  to 
Puget  Soiiiid.**  41st  Cong.  (2d  Sess.)  pt.  3,  p.  2648. 
Senator  Sherman :  '*  The  first  part  of  this  bill  givea 
the  company  antbority  to  make  a  morUrage,  .  . 
and  it  also  provides  for  a  new  land  grant  from  Pr>rt- 
lond  to  Puget  Stntnd.*^  Tn  answer  to  Inquiries  by 
Senator  Thurman,  Senator  Howard,  having  tho 
resolution  in  charge,  stated  that  its  passage  was 
earnestly  desired  by  the  Northern  Pacific  Knilroad 
Company.  Senator  Thurman  inquired  whether,  tf 
the  proposed  resolution  passed,  ''the  main  line 
must  diverge  down  the  Columbia  river  at  the  sama 
point  at  which  the  branch  would  diverge  under  cba 
original  charter?**    To  this  Senator  Howard  re- 

Klied  :  "  I  think  that  would  tie  the  construction  to 
e  given  to  the  two  acts  together,  the  charter  and 
the  present  resolution,**  He  then  said:  *'I  now 
move  to  strike  out.  In  the  fifteenth  line,  the  worda 
and  amendments  thereto,  so  as  to  make  it  sure  that 
this  new  line,  which  is  to  pass /rom  Portland  to  Pi»- 


get  Sound,  will  be  entitled  to  the  subsidy  in  landMJ*^ 
This  motion  was  adopted.  4l8t  Cong.  (2d  Sessj  pt^ 
8^p.  2640.    In  the  House  of  Representatives,  Mr. 


Wheeler.  Chairman  of  the  Committee  on  Rallroada* 
from  which  the  resolution  was  reported,  said,  in  ex* 
planatlon  of  its  provisions:  '*  Second.  The  oona* 
pany  wants  to  change  the  route  of  the  main  Itna 
and  branch  as  defined  by  the  original  Actof  Incor* 
poratlon.  It  wants  now  to  build  Its  main  line  kw 
the  way  of  the  valley  of  the  Columbia  river  instead  of 
over  the  Cascade  Afountains,  as  intended  at  the  ouU 
set.  .  .  The  route  by  the  valley  of  the  Columbia 
river  is  far  the  more  feasible,  and  can  be  built  fa 
much  shorter  time  and  with  the  means  which  tbia 
bill  wlU  enable  the  company  to  command.  Thia 
change  takes  the  road  direct  to  Portland,  thus  giv* 
ing  ir  business  when  it  is  completed  to  that  point,^ 
and  enabling  It  to  use  the  river  for  the  transporta* 
tion  of  materials  during  the  progress  of  oonstruo- 
tion.**    41st  Cong.  (1st  Sess.)  pt.  4,  p.  8208. 
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Bblp,  as  between  parties  claiming  the  same 
lands  under  different  grants.  MiMovri,  K.  d 
T.  R.  Co.  V.  Kansas  Fac.  B.  Co,  97  U.  8.  491 


524: 1096);  UniUd  States  v.  Misso^'vi,  K.  <fc  7'. 
I.  Co.  141  U.  8.  858. 869  [85:  766,7891;  VniUd 
8taU8  V.  Southern  Pae,  R.  Co,  146  tJ.  8.  570, 
698,  606L86: 1091,  1098. 1101]. 

So  that  the  rights  of  the  Oregon  Central 
Railroad  Company,  whose  ^rant  preceded  that 
to  the  Northern  Central  Railroad  Company  of 
May  81,  1870,  by  nearly  one  month,  attached, 
as  of  the  date  of  its  grant,  although  the  latter 
company  filed  a  map  of  general  route  before 
the  former  filed  a  map  of  definite  location. 
The  lands  in  question  had  been  disposed  of  by 
the  United  States  prior  to  the  passage  of  the 
jomt  resolution  of  May  31, 1870,  namely,  by  the 
Act  of  May  4,  1870,  granting  lands  to  the  Ore- 
gon Central  Railroad  Company  in  aid  of  the 
construction  of  its  road.  And  as  they  were 
embraced  by  the  latter  grant,  and  were  not  in- 
cluded in  any  other  grant  then  existing,  they 
were  not  public  lands  within  the  meaning  of 
the  CTAnt  of  May  31, 1870,  to  the  Northern  Cen- 
tral Itailroad  Company,  and  were,  consequent- 
ly, excepted  out  of  that  grant  as  having  been 
previously  disposed  of  by  the  United  States. 

When,'iherefore,Congres8  by  the  Act  of  1885, 
forfeited  to  the  United  States  and  restored  to  the 
200]  public  domain  so  much  *of  the  lands 

§  ranted  by  the  Act  of  May  4,  1870,  for  the 
enefitofthe  Oregon  Central  Railroad  Com- 
pany, as  were  adjacent  to  and  coterminious 
with  the  uncompleted  portions  of  the  road,  the 
United  States  was  reinvested  with  the  title  for 
its  own  benefit  exclusively.  And  the  title  did 
sot  pass  to  the  Northern  Pacific  Railroad  Com- 
pany by  reason  of  the  failure  of  the  Oregon  Cen- 
tral Railroad  Company  to  construct  its  road,  or 
because  of  the  subsequent  forfeiture  of  the  lat- 
ter's  rights  by  the  Act  of  1885.  The  restora- 
tion to  the  public  domain  of  the  lands  so  for- 
feited took  from  the  Northern  Pacific  Railroad 
Company  no  lands  granted  to  it  bv  the  Act  of 
1870.  In  Unittd  States  v.  Soutliern  Pae,  R.  Co. 
146  U.  8.  670.  606  [36:  1091,  1101]  in  which 
one  of  the  questions  was  as  to  the  right  of  the 
Southern  Pacific  Railroad  Company  to  appro- 
priate lands  that  had  been  previously  granted 
to  the  Atlantic  &  Pacific  Railroad  Company, 
but  which  lands  were  forfeited  by  Congress, 
after  the  date  of  the  grant  to,  and  the  filing  of 
the  map  of  definite  location  by,  the  former  com- 
pany, this  court  said:  **  So  when  intent  is  to  be 
considered,  the  question  is  whether  Congress 
intended,  the  title  having  once  vested  in  the 
Atlantic  A  Pacific,  that  the  Southern  Pacific 
Company  should  stand  waiting  to  take  the 
lands  at  some  future  time,  however  distant, 
when  the  Atlantic  &  Pacific  Company's  title 
should  fail.  Again,  there  can  be  no  Question . 
under  the  authorities  heretofore  citea,  that  if 
the  Act  of  forfeiture  had  not  been  passed  by 
Congress  the  Atlantic  &  Pacific  could  yet 
construct  ita  road,  and  that,  constructing  it,  its 
title  to  these  lands  would  become  perfect    No 
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power  but  that  of  Congress  could  interfere 
with  this  right  of  the  Atlantic  &  Pacific.  No 
one  but  the  grantor  can  raise  the  question  of  a 
breach  of  a  condition  subsequent.  Congress, 
by  the  Act  of  forfeiture  of  July  6,  1886,  deter- 
mined  what  should  become  of  the  lands  for- 
feited. It  enacted  that  the^  be  restored  to  the 
public  domain.  The  forfeiture  was  not  for  the 
l)encfit  of  the  Southern  Pacific;  it  was  not  to 
enlarge  its  grant  as  it  stood  prior  to  the  Act  of 
forfeiture.  It  had  given  to  the  Southern  Pa- 
cific all  that  it  had  agreed  to  in  its  original 
grant;  and  now,  finding  that  the  Atlantic  & 
Pacific  was  guilty  of  a  breach  of  a  *con-  [300 
dition  subsequent,  it  elected  to  enforces  forfeit- 
ure for  that  breach  and  a  forfeiture  for  its  own 
benefit." 

One  other  point  pressed  by  the  defend  ant  de- 
serves notice.  It  is  that  the  Oregon  Central 
Railroad  Company  was  without  power  under 
its  charter  to  construct  a  railroad  from  Port- 
land to  Astoria,  and,  therefore,  could  not  ob- 
tain the  benefit  of  the  grant  made  by  Congress 
of  the  lands  in  dispute.  That  corporation  is 
not  here  seeking  the  aid  of  the  court  to  invest 
it  with  title  to  real  estate  it  could  not  legally 
acquire  for  the  purposes  of  its  charter.  If  it 
were,  it  might  be  the  duty  of  this  court  to  in- 
quire as  to  its  right,  unc.er  the  laws  that  cre- 
ated it.  to  take  and  hold  such  title.  Case  ▼. 
KeVy,  133  U.  S.  28  [33:  5151.  The  question  is 
whether  Congress  embraced  these  lands  in  ita 
grant  to  that  company  of  >May  4,  1870.  If  it 
did,  then  the  title  passed  to  it  from  the  United 
States,  subject  to  be  defeated  by  breach  of  con- 
dition subsequent  and  subject,  it  may  be,  to 
any  proceeding  the  state  of  Oregon  might  insti- 
tute to  compefa  corporation  created  by  its  laws 
to  keep  within  the  limits  of  the  powers  granted 
to  it.  Whether  the  Oregon  Central  Railroad 
Company  could,  under  its  charter,  take  title  to 
those  lands  was  and  is  a  matter  that  concerned 
only  that  corporation  and  the  state  of  Oregon. 
It  is  sufficient,  for  this  case,  to  say  that  the 
lands  here  in  dispute  were  not  included  in  the 
grant  of  1864  or  in  that  of  May  31,  1670,  to  the 
Korlhern  Pacific  Railroad  Company.  If,  as 
we  hold.  Congress  did  not  intend  to  include 
them  in  the  latter  grant,  and  even  if  we  should 
also  bold  that  the  Oregon  Central  Railroad 
Company  was  incompetent,  under  its  charter, 
to  take  title  to  them,  the  lands,  never  having 
been  granted  prior  to  May  4.  1870,  to  any  cor- 
poration, would  not,  contrary  to  the  intention 
of  Congress,  have  fallen  under  the  grant  of 
May  31,  1870,  to  the  Northern  Pacific  Railroad 
Company,  but  would  have  remained  part  of 
the  public  domain. 

It  results  that  the  court  below  erred,  and 
that  judgment  should  have  been  rendered  for 
the  United  States. 

17ie  decree  is  reversed ^  andtheeavse  remanded 
with  directions  to  enter  judgment  for  the  United 
States,  upon  the  special  finding  i(f  facts.  Be- 
versed. 
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son    *THE    KEOKUK    &    WESTERN  TN  ERROR  to  the  Supreme  Court  of  the 

RAILROAD  COMPANY,  Hff.  in  Err.,  1  State  of  Missouri,  to  review  a  judgment  of 

V,  that  court,   aflSrming  the  iudgment    of    tbe 

STATE  OF  MI8S0URL  circuit  court  of  Missouri,  for  tbe  county  of 

Scotland,  in  favor  of  tbe  state  of  Missouri, 

(See  8.  C.  Reporter's  ed.  801-817.)  plaintiflf.  against  tbe  Keokuk  &  Western  Rail- 

Exemption    from    iaxntion-^ComHmion    of  road  Company,  for  state  and   county    taxes, 

Mil^uH -^taxing  patciT  of  $lat€--consolidd  levkd  on   he  property  of  the  Missouri    Iowa. 

Hon  of  two  co,p6fiUon9-^ydgment8  against  foo^^^'"^*  Railway  Company,  for  the  year 

m.jrtgagor^ilfor  taxu-atoppel  by  judg-  18««.^  sa^Ti^*  below.  99  Mo.  80. 

1.  The  Keokuk  &  Western  RaUroad  Company,  is  Statement  by  Mr.  Justice  Brown: 

not  entitled  to  the  exemption  of  its  property  This  was  an  action  at  law  brought  in  tbe 

from  taxation  contained  in  the  original  charter  circuit  court  of    Missouri  for  tbe  county  of 

to  the  Alexandria  &  Bloomfleld  RaiJroad  Com-  Scotland,  by  tbe  state,  suing  for  tbe  use  of  tbe 

pany,  of  which  road  it  Is  the  successor  in  interest,  collector  oi  revenue    for    Scotland    county, 

2.  The  Alexandria  &  Bloomfleld  Ballroad  Com-  against  the  Keokuk  &  Western  Railroad  Com- 
pany, whose  charter  contained  the  exemption  pany  to  charge  the  properly  then  in  its  bands 
frointaxation.  was direolvcfl  by  the  consolidation  as  owner  with  an  alleged  lien  for  state  and 
with  the  Iowa  southern  Itailway  Company,  and  a  county   taxes  levied  on   tbe    properly  of   the 

"IT.T^^*'?          !J  .  I'T^.f^J^h'!?!^^^^^^^  Missouri,    Iowa    &  Nebraska  Rail wiy  Com- 

whiHi  held  Its  property  subject  to  the  conetitutlon  ^..„„  *^,  .i,«  „«„.  iqqa     ti.^  ir«^i,..i,^  jL  xir^^* 

of  Mlssotiri  of  186%  which  denies  the  power  of  the  P"^?,^?'^  ^^«  ?f  «^  ^^®-  J»i«  Keokuk  &  West- 

general  assembly  to  exempt  property  from  taxa-  ^^"^  Railroad  Company,  defendant,  became  the 

jj„n  purchaser  of  tbe  properly  of  the  corporation 

I.  The  taxmg  power  of  the  state  should  never  be  against  which  the  tax  was  levied,  in  Decern- 
prcsumod  to  be  relinquished,  unless  the  intention  ber,  1886,  through  a  sale  thereof  under  a  sup- 
to  do  so  be  declared  in  clear  and  unambiguous  nlemenlaldecreeof  foreclosure  rendered  July  8, 
terms.  *IK86,  and  by  other  deeds  of  conveyance  [802 

4.  TheMijvouri  legieUiture  had  no  power  in  1869.  made  by  tbe  Missouri,  Iowa  &  Nebraska  Rail- 
to  extend  to  a  new  corporation  created  by  the  way  Company,  and  by  tbe  Central  TiustCom- 
oonsolidatlon  of  two  other  corporations  an  ex-  pany  of  New  York. 

emption  from  taxation  contained  in  an  act  passed  The  answer  set  forth  tbe  following  facts  in 

In  1857.  before  the  constitution  was  adopted;  the  defense 

oonstitutional  provision  that  no  property  shall  j    That  tbe  Alexandria  &  Bloomfleld  RaO- 

ter  or  by  the  consolidation  of  prior  cc^rations  ^.^.^''^'^T^  V®'^^' V"  H^^^'lv?  ^^r'""^^  ^"^"^"i 

under  the  act  of  1889.  Alexandria.    Missouri,    in    the    direction    of 

«.   AmortRnffeeisnotboundbyJudgmentaorde.  Bloomfleld  in  the  state  of  Iowa   to  the  north- 

crees  against  the  mortgagor  in  suits  begim  by  ern  boundary  of  the  state  of  Missouri.      Tlie 

third  parties  subsequent  to  tbe  execution  of  act  further  provided  that  the  construction  of 

the  mortgage,  unless  be  or  some  one  author-  the  road  should  be  commenced  within  ten  years 

iied  to  represent  him,  like  the  trustee  of  a  mort-  after  the  passage  of  tbe  act,  and  completed 

gage  bondholder,  is  made  party  to  the  litigation,  within  ten  years  thereafter,  and  that  "the  stock 

«.  A  suit  for  taxes  for  one  year  is  no  bar  to  a  suit  of  said  company  shall  be  exempt  from  taxa- 
for  taxes  for  another  year.  The  twosidtsarefor  tion  for  a  period  of  twenty  years  after  its  corn- 
distinct  and  separate  causes  of  action,  pletion."      By  a  subsequent  act  of  February 

7.  Where  the  second  action  between  the  same  par-  10>  1866,  the  corporate  name  of  such  railroad 

ties  is  upon  a  different  claim  or  demand,  the  company  was  changed  to  tbe   Alexandria  ft 

Judgment  in  the  prior  action  operates  as  an  Nebraska  City  Railroad  Company.      It    ap- 

estoppel  only  as  to  those  matters  in  issue  or  points  peared  Upon  toe  trial  that  the  roaa  was  com* 

controverted  upon  the  determination  of  which  pleted  to  tbe  state  line  in  December,  1872. 

the  finding  or  verdict  was  rendered.  2.  March  2,  1869,  the  legislature  passed  a 

. ,  r.     ^,  Mj^^^ni     k    .j^  u-     &  <«  general  law,   authorizing  any  railroad  com- 

Argued  Dee.  SI,  tt,  1893.    Decided  March  12,  *any  in  Missouri  to  consolidate  with  a   rail- 

^^^^ roaa  company  of  any  adjoining  state,  makinit 

NoTfc-^s  to  earempfion /rom  iaLtQii(m;  whtthera  ^^  company  of  the  two,  "  whose  stock  shall 

contract  or  not:  not  implied^  see  note  to  Tucker  v.  ^  ao  consolidated,  under  sucb  terms  and  con- 

F^rgmon.  22:806.  ditions  and  stipulations  as  mav  be  mutually 

That  taxatUm  of  ttoek  or  Ouura  in  eorporatUm  agreed  between  them,  in  accordance  with  1^ 

<loe«  not  impair  obUgation  of  eontr<ictB:  taxation  of  laws  of  the  adjoining  state  in  which  the  rotd 

9ftare$  of  national  banks  and  oUier  corporations^  see  is    located,   with    which    connection  is  thus 

note  to  Providence  Eank  v.  Billings.  7: 090.  formed."     Tbe  fourth  section  of  this  act  pio- 

At  to  what  aninjunction  to  restrain  the  enOeetion  vided   as   follows:    "Any  sucb    consolidated 

2^o  S.^  ^  ^""^^  ^  °^**  ^  ^""^^  ^-  ^*-  company  shall  be  subject  to  all  the  liabiliiie^ 


thus  000- 

as  fully 

1  place. 

As  to  pn%Der  of  states  to  tax,  see  note  to  Dobbins   ^°^  ^^^^'  ^  subject  to  tbe  same  duties  and  ob- 

T.  Erie  County.  10:  loesB.  ligations  to  tbe  state,  and  be  entitled  to  the 

As  to  estoppel  Dyfudoment^  see  note  to  Aspden  v.   same  franchises  and  privileges  under  the  laws 

J^ixon,  11: 1060.  of  this  state,  as  if  tbe  consolidation  bad  not 

'^^  152  U,  9. 
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ttken  place."  Pursuant  to  this  act,  the  Alex- 
andria &  Nebraska  City  Railroad  Company,  on 
May  8, 1870,  consolidated  with  the  Iowa  South- 
ern Railway  Company,  au  Iowa  corporation, 
under  the  name  of  the  Miraouri,  Iowa  &  Neb- 
rmf>ka  Railway  company,  forminfi:  a  continuous 
«I03]  *line  from  Alexandria,  on  the  Mississip- 

Ji,  to  a  point  in  the  state  of  Iowa  near  Nebras- 
a  City  on  the  Missouri  river. 

3.  Subsequently,  and  on  Aueust  19,  1886, 
the  Missouri,  Iowa  &  Nebraska  Railway  Com- 
|Muy  was  sold  under  a  decree  of  foreclr>sure 
•entered  in  the  Circuit  Court  of  the  United 
Slates  for  the  Southern  District  of  Iowa,  to 
Morris  E.  Jessup  and  Ilenry  C.  Thatcher,  who, 
8ul)sequently,  and  in  December  of  the  same 
jear,  conveyed  the  same  to  the  Keokuk  & 
Western  Railroad  Company,  defendant 

4.  Defendant  further  set  forth  in  its  answer, 
by  way  of  estoppel,  that,  in  1873,  plaintiff 
brought  suit  apiiust  the  Missouri,  Iowa  & 
Nebraska  Company  to  recover  the  taxes  for 
the  year  of  1872,  upon  the  property  described 
in  the  petition  of  this  action;  that  defendant 
answered,  claiming  the  exemption  provided 
by  the  ninth  section  of  the  original  Alexandria 
&  Bloomfield  charter  ;  that  such  suit  was  de 
cided  in  favor  of  the  railroad  company,  and 
affirmed  upon  appeal  to  the  supreme  court  of 
Missouri,  and  reported  in  05  Mo.  128. 

5.  Defendant  also  pleaded  bv  way  of  further 
estoppel  that,  in  1881,  one  Secor  and  other 
atockholders  of  the  Missouri,  Iowa  &  Nebraska 
Company  filed  a  bill  in  a  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Mis- 
aouri,  praying  an  injunction  airainst  said  com- 
pany paying  the  taxes  alleged  to  be  due  upon 
iheir  pro|)erty  in  Scotland,  Clarke,  and  Schuy- 
ler counties  and  to  enjoin  the  county  court 
and  the  collectors  of  revenue  from  claiming 
each  taxes  for  the  year  1831.  or  any  previous 
years:  that  a  temporary  injunction  was  grant- 
ed which  was  made  tinal  and  perpetual,  and 
which  is  still  in  full  force  and  effect;  that  in 
such  suit  complainant  claimed  the  same  ex- 
emption contained  in  the  Alexandria  &  Bloom- 
field  charter,  which  the  court  held  to  be  valid; 
and  that  such  case  was  reported  in  8eeor  v. 
Singleton,  0  Fed.  Rep.  800. 

It  further  apperred  that  a  new  constitution 
iras  adopted  by  the  state  of  Missouri  in  1865, 
irhich  contained  the  following  provisions: 

"Art.  11,  Sec.  8.  All  statute  laws  of  this  state 
now  in  force,  not  inconsistent  with  this  consti- 
304]tution,  shall  continue  in  force  *until  they 
«ball  expire  by  their  own  limitation,  or  be 
amended  or  repealed  bv  the  general  assembly. 

••  Art  11.  Sec.  16.  No  property,  real  or  per 
«ona1,  shall  be  exempt  from  taxation,  except 
«ucb  as  may  be  used  exclusively  for  public 
■icbooU  and  such  as  may  belong  to  the  United 
States  to  this  state,  to  counties,  or  to  municipal 
<eorporations  within  this  state." 

Upon  the  hearing  of  this  case,  the  circuit 
•court  of  Scotland  county  denied  the  exemption 
claimed  by  the  defendant,  and  rendered  judg 
ment  against  it  for  the  taxes  in  question,  which 
Judgment  was  affirmed  on  appeal,  by  the  su 

rme  court  of  the  state  [Sta(e  v.  Keokuk  db  W, 
Cb.  6  L.  R.  A.  222,  00  Mo.  30)  whereupon 
«fter  an  unsuccessful  motion  for  a  rehearing, 
defendant  sued  out  this  writ  of  error. 

US  U.S. 


Mefura.  John  F.  Dillon,  Felix  T. 
Hug^hes  and  Thonuu  De  Witt  Cuyler,  for 
plaintiff  in  error: 

By  the  consolidation  the  exemption  from 
taxation  of  the  Alexandria  ft  Bloomfield  Com- 
pany continued  to  and  vested  in  the  Missouri, 
Iowa  &  Nebraska  Railway  Company. 

8laU  V.  Macon  County  Ct.  41  Mo.  458;  State 
V.  Cape  Girardeau  &  >'.  L.  /?.  Co,  48  Mo.  468; 
State  V.  Coffee,  50  Mo.  50:  Atlantic  d(  P,  & 
Co.  V.  St.  Louii,  60  Mo.  228. 

Hiere  is  not  a  word  in  the  constitution  of 
Missouri  which  forbids  the  legislature  from 
authorizing  the  continuation  of  such  rights, 
privileges  and  exemptions  possessed  bv  a  cor- 
poration existing  prior  to  the  constitution  to  a 
corporation  thereafter  formed  by  the  consoli- 
dation of  such  corporation  with  others. 

Mulier  V.  Dow»,  04  U.  S.  444  (24:  '-i07). 

Mere  legislative  authority  to  consolidate  two 
or  more  railroads  into  one.  continues  in  force 
all  ricltts  and  privileges,  including  exemption 
from  taxation,  to  such  consolidated  company. 

PhiloAielphia  A  TV.  R,  Go.  v.  Afan/laud,  51 
U.  S.  10  How.  870  (13: 461);  TomUnson  v. 
Branch,  82  U.  S.  15  Wall.  460  (2i:lH9):  Ten- 
neitsee  v.  WMtun/rth,  117  U.  S.  145  (20:  8  W). 

Under  the  constitution  the  act  of  March  2, 
1860,  authoiiziiig  tlie  consolidation  continues 
the  tax  exemption. 

Scotland  County  v.  Missouri,  1.  dt  N.  R.  Go, 
65  Mo.  123;  Secor  v.  Singleton,  0  Fed.  Rep. 
800;  Louisrille  db  N.  R.  Co,  v.  Palmes,  100  U. 
8.  256  (27:  026). 

The  case  is  res  adjudicata  of  every  issue 
made  in  the  pleadings. 

Giomwell  v.  Sac  County,  04  U.  8.  851  (24: 
105);  Garwood  v.  Garwood,  20  Cal.  514;  Uick- 
erson  v.  Mexico,  58  Mo.  61;  Union  R.  d  Jransp, 
Co.  V.  Traube,  59  Mo.  355;  BisieU  v.  Spring 
ValWy  Twp.  124  U.  S.  225  (31  411);  Scotland 
County  V.  TI>omas,  94  U.  S.  682  (24: 219). 

The  consolidation  act,  beinti:  but  an  amend- 
ment, became  a  part  of  the  original  incorpora- 
tion act,  and  to  accept  it  would  not  destroy 
the  exemption  from  taxation. 

Sc/iui,ler  County  v.  Thomrn,  08  U.  8.  175 
(25:  00);  Scotland  County  v.  HiU,  132  U.  8.  107 
(38:261);  Scotland  County  Ct.  v.  UniUd  States, 
140  U.  S.  41  (85:351);  Livingston  County  v. 
J^TMt  Nat.  Bank  of  Portsmouth,  128  U.  8.  102 
(82:  850). 

When  the  exemption  Is  once  established 
such  exemption  will  not  be  held  to  be  repealed 
or  taken  away  by  implication. 

State  V.  Minton,  28  N.  J.  L.  529;  State  v. 
Bentley,  23  N.  J.  L.  532;  State  v.  Jersey  City, 
81  N.  J.  L.  575;  St.  Louis  v.  Alexander,  23 
Mo.  483:  StaU  v.  Macon  Cottnty  Ct,  41  Mo. 
463;  Smith  v.  ClarJ,  County,  54  Mo.  58. 

There  was  established  a  rule  of  property 
protected  by  the  Constitution  of  the  United 
States. 

Reed  v.  Ownby,  44  Mo.  206;  State  T.  Miller, 
50  Mo.  120;  State  v.  St,  Louis,  K.  C,  dt  N,  R, 
Co.  77  Mo.  2  »2;  State  v.  Greer,  78  Mo.  105; 
Piq^ia  Branch  of  Bank  of  Ohio  v.  Knoop,  57 
U.  S.  16  How.  360  (14:077);  Gelpcke  v.  Du- 
buque, 68  U.  S.  1  Wall.  206  (17: 525);  Louis- 
HIU  db  N,  R,  Co,  V.  Palmes,  100  U.  8.  256 
(27: 026);  St,  Louis,  L  M,  dt  6.  R,  Co.  ?.  Berry, 
118  U.  8.  475  (28: 1058). 
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In  traDsfers  of  special  privileses  by  consoli- 
dfttioD  cverj thing  passes  unless  prohibited. 

Green  County  v.  Conness,  100  U.  8.  104  (27: 
872). 

The  tax  exemption  sbould  continue  to  tbe 
Consolidated  Company,  and  such  intention  is 
consistent  with,  and  not  in  contravention  of, 
any  provision  of  tbe  constitution  of  the  state 
of  >lissouri. 

Morawelz,  Priv.  Corp.  ^§  785,  736;  Ten 
newee  v.  Whitworth,  117  U.  S.  149(29:836). 

Tbe  exemption,  which  was  granted  by  the 
Act  of  February  9,  1857,  could  not  be  taken 
away  without  the  consent  of  the  company. 

Scotland  County  v.  Missouri,  I.  db  N,  R.  Co, 
65  Mo.  128. 

The  existing  exemption  of  the  Alexandria  & 
filoomfield  Railroad,  under  section  9  of  its 
charter,  was  not  impaired  or  affected  by  tbe 
constitution  of  1865,and  was  not  intended  to  be. 

Scotland  County  ▼.  Missouri,  L  dk  N.  R,  Co. 
9upra, 

The  words  "franchise  and  privileges"  will 
carry  the  tax  exemption  to  a  consolidated  com- 
pany. 

Tennessee  v.  Whitwort\  117  U.  8.  149  (29: 
886). 

Mr,  Jolm  C.  Mooref  for  defendant  in 
error: 

I'be  charter  granted  to  tbe  Pacific  railroad 
in  1849  was  subject  to  the  power  of  the  legis 
lature  to  alter,  suspend,  or  repeal  all  charters 
thereafter  granted. 

Pacific  R,  Co.  V.  Renshaw,  18  Mo.  210;  Pa- 
cific R.  Co,  V.  Hughes,  22  Mo.  291, 64  Am.  Dec. 
266;  Hope  Mut.  F,  Ins,  Co.  v.  Beckman,  47 
Mo.  96;  Re  PotceU,  5  Mo.  App.  220. 

Where  the  state  reserves  the  right  to  alter, 
amend,  or  repeal,  and  the  charter  does  not 
negative  the  reserved  right,  its  exercise  by  the 
Biate  is  not  a  violation  of  a  contract. 

LoniwiUe  Water  Co.  v.  Clark,  143  U.  8.  1 
(86:  55):  Tomlinson  v.  Jessup,  82  U.  8.  15 
Wall.  454  (21:  S04);  Maine  Cent.  R.  Co.  v. 
Maine,  06  U.  S.  4b9  i24:H26);  Atlantic  &  Q, 
R,  Co.  v.  dcon^in,  98  U.  8.  350  (25: 185);  Hoge 
v.  Richmond  d  D.  R.  Co.  09  U.  8.  348  (25: 303); 
Union  Par.  R.  Co.  v.  United  States  C  Sin  king 
If\ind  Ca»es")  fiO  U.  8.  700  (25:  496);  Greemrood 
v.  Union  Freight  R,  Co.  105  U.  8. 18  (26:  961); 
Close  V.  Chnwood  Cemetery,  107  U.  8.  460  <27: 
408):  Spri..g  Valley  Waterworks  v.  Schottler, 
100  U.  8.  347  (28: 173);  /^uism'lle  Gas  Co.  v. 
Citizens  Gas  Light  Co.  115  U.  8.  6^3  (29:510); 
Gibbs  V.  Consolidated  Gas  Co,  130  U.  8.  396 
(t2:  979);  Sioux  City  Strut  R.  Co,  v.  Sioux  City, 
138  U.  8.  98  (34: 898). 

If  a  general  statute  reserves  the  power  to 
alter  charters,  a  charter  subsequently  granted 
is  subject  to  this  power. 

Central  R.  &  Bkg,  Co.  v.  StaU,  54  Ga.  401; 
Fort  Plain  Bridge  Co.  v.  Smith,  30  N.  Y.  44; 
Suydam  v.  Moore,  8  Barb.  358;  IJyatt  v.  Mc 
Mahon,26  Barb.  457;  Iron  City  Bank  v.  Pitts- 
hsrg,  37  Pa.  840;  State  v.  Person,  32  N.  J.  L. 
184;  State  v.  Railroad  Tax  Comrs.  37  N.  J.  L. 
•28;  GHffin  v.  Kentucky  Ins.  Co,  3  Bush,  592; 
White  V.  Syracuse  <£  U,  R.  Co.  14  Barb.  559. 

If  the  power  is  reserved  the  legislature  may 

repeal,  alter,  or  modify  a  charter  by  a  general 

atatute,  or  it  may  be  done  by  change  in  tbe 

constitution,  and  a  creditor  cannot  object,  nor 

ifir  Ujc  coDseot  of  the  corporation  necessary. 
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Re  Gibson's  Application,  21  N.  Y.  9;  Read 
V.  Frankfort  Bank.  23  Me.  818;  Bangor,  0.  ^ 
M.  R.  Co.  V.  Smith,  47  Me.  84;  Atty.  Gen.  v. 
Chicago  dt  N,  W.  R.  Co.  35  Wis.  425;  Crease  v. 
Bahcock,  23  Pick.  834,  34  Am.  Dec.  61;  Wor- 
cester V.  Norwich  <£  W,  R.  Co.  109  Mass.  108; 
Hyatt  V.  Whipple,  37  Bnrh.  595;  Hyatt  v.  Es- 
mond, 87  Barb.  601;  Perrin  v.  Oliver,  1  Minn. 
202;  Butler  V,  Walker.  80  111.  345;  State  v.  Rail- 
road Tax  Comrs.  38  N.J.  L.  472;  Delaicare  R, 
Co.  V.  Tharp,  6  Harr.  (Del.)  454;  Stephen  v. 
Smith,  29  Vt.  160;  McLaren  v.  Pennington,  1 
Paige,  102;  Ferguson  v.  Miners  &  M.  Bank^ 
3  Sliced,  609:  West  Wisconsin  R.  Co,  v.  Trem^ 
pealeau  County  Suprs.  93  U.  8.  595  (23:  814); 
Boston  Beer  Co,  v.  Massachusetts,  97  U.  8.  25 
(24:989). 

If  tbe  constitution  itself  did  not  repeal  the 
exemption  it  was  done  by  act  of  1875. 

JV'tfi/j  TorkY.  Cook,  148  U.  8.  397  (37:498): 
Hamilton  Gas  Light  it  C,  Co.  v.  Hamilton,  146 
U.  8.  258  (36:  963). 

The  constitution  forbid  the  legi.«1ature  to 
grant  an  exemption  from  taxation;  hence  tbe 
act  of  March  2,  1869.  did  not  grant  it  and 
could  not  grant  it.  But  the  consolidated  com- 
pany was  a  new  company. 

Atlantic  db  Gulf  R.  Co,  v.  Georgia,  98  U.  8. 
859  (25: 185);  Maine  Cent.  R.  Co.  v.  Maine,  9$ 
U.  8.  499  (24: 886);  Memphis  &  L.  R,  R.  Co,  v. 
Beri-y,  112  U.  8.  609  (28: 837);  St,  I/)uis,  7.  M, 
d  S.  R,  Co.  V.  Berry,  113  U.  8.  465  (28: 1055). 

The  exemption  died  with  the  old  company. 

Morgan  v.  Louisiana,  93  U.  8.  217  (23:  8GU); 
Wilson  V.    Gaines,  103  U.   8.   417  (20:  401); 
Louisville  cfi  N.  R.  Co.  v.  Palmes,  109  U.  8. 
244  (27: 923). 

Mortgagees  are  not  bound  by  judgments  or 
decrees  rendircd  against  the  mortgagor  and 
affecting  the  mortgaged  promises  iu  suits  be- 
gun by  third  parlies  subsequent  to  the  execu- 
tion of  the  mortgage  unless  the  mortga-rees 
are  themselves  made  parties  or  some  one  au- 
thorized to  represent  them,  like  trns'ees  of 
mort;?nge  bondholders  are  made  parties  to  the 
litiiration. 

Campbell  v.  Hall,  16  N.  Y.  575;  Scates  v. 
King,  110  111.  406;  DooJcy  v.  Potter,  140  Mass. 
49;  Cutter  v.  Jonts,  52  III.  84;  ZoellerY.  JUUy, 
100  N.  Y.  102,  53  Am.  Dec.  157;  Doe  v.  Uciby, 
1  Ad.  &  El.  783;  Bigelow,  Estoppel  (5lh  cd.> 
142,  143. 

A  mortgagee  is  privy  in  estate  with  a  mort- 
gagor only  in  respect  to  the  estate  as  ii  exihtcd 
when  the  mortgage  was  executed. 

MatJies  V.  Cover,  43  Iowa,  512. 

The  purchaser  at  a  sheriff's  sale  made  on. 
execution  in  tax  suit  acquires  only  tbe  right, 
title,  and  interest  of  tbe  defendants  in  the  lax 
suit. 

Powell  ▼.  Greenstreet,  95  Mo.  18;  Watt  ▼. 
DonneU,  80  Mo.  196;  Boatmens  Sav,  Bank  t. 
Grewe,  84  Mo.  478;  Evans  v.  Robberson,  92  Mo, 
192;  Graves  v.  Ewart,  99  Mo.  13. 

And  persons  not  made  defendanta  are  not 
affected  by  the  judgment. 

Graves  v.  Ewart,  supra. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court. 

The  question  in  this  case  is  whether  the  de> 
fendant,  the  Keokuk  &  Western  Railroad 
Company,  was  entitled  to  the  exemption  of  it* 

163  U.  S. 
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property  from  taxation  contaiDed  in  the  oriji^- 
nal  charter  to  the  AlezaDdria  &  Bloomfield 
Railroad  OompaDy,  of  wbich  road  it  is  the 
successor  in  interest. 

(I)  It  \vill  be  observed  that  the  constitution- 
al provision  upon  which  the  state  relies  for 
the  enforcement  of  this  tax  for  the  year  1886 
was  adopted  in  1865,  before  the  con<K)lidation 
of  the  Alexandria  A  Bloomfield  Company, 
under  its  changed  name  of  the  Alexandria  &  Ne 
braska  City  Railroad  Company,  with  the  Iowa 
Southern  Company,  which  took  place  in  1870, 
and  before  the  completion  of  the  road  in  1873. 
That  the  exemption  from  taxation  contained  in 
the  original  charter  to  the  Alexandria  St  Bloom- 
field  Company  would  have  continued  the  full 
305]  twenty  years  from  the  completion  *of 
the  road  in  .1872,  had  such  consolidation  not 
taken  place,  is,  for  the  purpose  of  this  case, 
conceded.  Indeed,  it  was  so  held  by  the  su- 
preme court  of  the  state,  in  State  v.  Macon 
County  Ct,  41  Mo.  453.  The  court,  construing 
sections  8  and  14  of  article  11  of  the  constitu- 
tion, held  the  provisions  of  section  14  to  be  a 
limitation  upon  the  future  power  of  the  gen- 
eral assembly,  and  not  intended  to  retroact  so  as 
to  have  any  controlling  application  to  laws  in 
existence  when  the  couslitution  was  adopted. 
See  also  State  v.  Cape  Girardeau  dh  S.  L.  JR.  Co. 
48  Mo.  468;  State  v.  Coffee,  59  Mo.  59:  At- 
lantic cfe  P.  R.  Co,  V.  St.  Louie,  m  Mo.  228. 

The  question  then  arises  whether  the  Alex- 
andria So  Blnom field  Railroad  Company, whose 
charter  contained  tbe  exemption,  is  still  in  ex- 
istence, or  was  dissolved  by  the  consolidation, 
and  a  new  corporation  was  thereby  called  into 
being,  which  held  its  property  subject  to  the 
constitutional  provisions  of  1865,  denying  the 
power  of  the  general    assemblv  to    exempt 
property  from    taxation.     In  the    numerous 
cases  which  have  arisen  in  this  court  as  to  ttie 
effect  of  a  consolidation  upon  tbe  existence 
and  status  of  the  constituent  corporations,  it 
has  been  held  that  the  question  of  the  dissolu- 
tion of  such  corporations  depended  upon  the 
language  of  the  statute  under  which  tbe  con- 
solidation   took    place— the    presumption  in 
each  case  being  that  each  of  the  two  lines  of 
road  will  be  held  respectively  to  the  privileges 
and    burdens    originally    attaching    thereto. 
Tomlintton  v.  Branch,  82  U.  S.  15  Wall.  460 
[21:189].     If,  upon  tbe  one  hand,  tbe  identity 
of  the  prior  corporations  is  preserved,  an  ex- 
emption from  taxation,  wbich  one  of  them 
possessed,  falls  to  that  portion  of  tbe  new  cor- 
poration to  which,  under  its  former  name,  it 
bad  been  attached.    If,  upon  tbe  other  hand; 
the  consolidation  worked  a  dissolution  of  the 
prior  corporations,  its  former  privileges  and 
franchises  also  ceased  to  exist.     Thus,  in  tbe 
earliest  of  these  cases,  Philadelphia  dt  W.  R. 
Co.  V.  Maryland,  51  U.   S.  10  How.  876  [18: 
461].  it  was  held  that  the  Baltimore  &Port  De- 
posit Railroad  Company,  whose  charter  con- 
tained no  exemption  from  taxation,  did  not  ac- 
-quire  such  exemption  by  consolidation  with  tbe 
Delaware  &    Maryland    Railroad  Company, 
irhose  charter  exempted  the  road  from  taxation, 
30H]  •"except  upon  that  portion  of  the  perma- 
nent and  fixed  works  which  might  be  in  tbe  state 
of  Maryland."    A  general  rule  was  laid  down 
in  this  case  to  which  this  court  has  steadily  ad- 
liered,    that  the   taxing  power  of  the  state 


should  never  be  presumed  to  be  relinquished, 
unless  the  intention  to  do  so  be  declared  in 
clear  and  unambiguous  terms.  This  case  was 
subsequently  reaffirmed  in  the  Minot  v.  Phtt^ 
adelphia,  W,  dt  R  R.  Co.  {**Delau>are  B.  Ta^ 
85  U.  8. 18  Wall.  206  [21:888J. 

In  Tomlineon  v.  Branch,  8*3  U.  8.  15  Wall. 
460  [21: 189],  it  was  held  that  when  a  railroad 
company,  to  which,  by  its  charter,  an  exemp> 
tion  from  taxation  was  granted  for  a  limited 
period,  wms  by  act  of  the  legislature  "merged" 
in  another  company,  which  ibereby  became 
invested  with  all  its  rights,  property,  and  priv- 
ilexes,  the  exemption  applied  to  tbe  property 
with  its  limitation  of  time,  and  although  tbie 
company  in  which  it  was  merged  had  been 
granted  a  perpetual  exemption  from  taxation 
in  its  charier,  this  perpetual  exemption  would 
not  be  extended  to  property  so  acquired,  with- 
out express  words,  or  necessary  intendment  to 
that  effect.  In  Central  R,  d:  Bkg,  Co,  v.  Georgia, 
92  U.  S.  665  [28: 757J,  the  act  of  the  legislature 
authorized  the  Central  Railroad  and  the  Macoa 
Railroad  "  to  unite  and  consolidate  *'  their 
*' stocks"  and  all  their  '* rights,  privileges, 
immunities,  property,  and  franchises"  uuder 
the  name  and  charier  of  the  Central  Railroad, 
in  such  manner  that  each  owner  of  shares  of 
stock  of  the  Macon  road  should  be  entitled  to 
receive  an  equal  number  of  shares  of  the  con- 
solidated companies.  It  was  held  this  consol- 
idation was  not  a  surrender  of  the  existing 
charters  of  the  two  companies,  and  did  not 
work  the  extinction  of  the  Central  Company, 
nor  the  creation  of  a  new  company,  and  also 
that  the  consolidated  company  continued  to 
possess  all  the  rights  and  immunities  which 
were  conferred  upon  each  company  by  its 
original  charter.  The  Central  Company  hav- 
ing been  exempted  from  taxation  beyond  a 
limited  amount  by  its  original  charter,  it  waa 
held  not  to  be  within  tbe  power  of  tbe  legisla- 
ture to  impose  an  increased  tax  after  the  con- 
solidation was  effected;  but  as  the  Macon 
Company  bad  no  provision  in  its  charter  limit- 
ing  its  liability  to  taxation,  tbe  power  of  the  lefl^ 
islature  remained  'unimpaired  to  tax  its  [30T 
franchises,  property,  and  income  after  its  con- 
solidation with  tbe  Central.  It  was  said  in 
tbe  opinion  of  the  court  tbat  "  if  in  the  statute 
there  be  no  words  of  grant  of  corporate 
powers,  it  is  difticult  to  see  how  a  new  corpo- 
ration is  created.  If  it  is.  it  must  be  by  impli- 
cation; and  it  is  an  unbending  rule  tbat  a  grant 
of  corporate  existence  is  never  implied."  It 
was  held  tbat  tbe  act  did  not  work  the  dissolu- 
tion of  tbe  existing  corporations,  and  at  the 
same  time  the  creation  of  a  new  company,  the 
court  giving  among  otber  reasons  that  there 
was  no  provision  for  the  surrender  of  tbe  cer- 
tificates of  stock  of  tbe  shareholders  of  the 
Central,  and  none  for  the  issue  of  other  cer- 
tificates to  them.  It  will  be  observed  in  this 
case  tbat  tbe  road  whose  charter  contained  the 
exemption  from  taxation  was  preserved  intact 
by  the  consolidation;  and  it  was  held  that  its 
exemption  continued,  while  the  otber  road  was 
undoubtedly  intended  to  go  out  of  existence; 
and  as  tbe  Macon  road  held  its  property  and 
franchise  subject  to  taxation,  the  Central,  suc- 
ceeding to  the  'franchises  and  property,  held 
them  alike  subject.  Otber  cases  to  tbe  same 
effect,  and  holding  that  th«  vA  ^i  c;(^\i'&^\^^- 
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tion  did  DOt  operate  as  a  dissolution  of  the  con- 
stituent companies,  are  Cheaaveake  &  0.  R.  Co, 
T.    Virginia,  94  U.  8.   718  [24:  310];    Green 
County  V.  Conness,  100  U.  S.  104  [27:  872],  and 
Tennessee  v.  WhitxcoriK  117  U.  S.  139  [29:833]. 
Upon  the  otber  baud  we  bave  held  tbat  the 
consolidation  arts  of  Obio  and  Maine  worked 
a  dissolution  of  tbe  constituent  companies  and 
the  incorporation  of  a  new  company,  and  that 
such  company  was  subject  to  inierra"diate  acts 
diclarinc:  tbe  cliarlers  of  corporations  subject 
to  be  altered,  amended,  or  repealed    by   the 
leirislHture.       Shields  v.  Ohio,  95   U.   S.   319 
[24:  3571;  Maine  Cent.  R.  Co.  v.  Maine,  90  U. 
S.  4<)9  [21:b<30].     A  leading  case  is  tbat  of 
Atlantic  <fe  G.  R,  Co.  v.  Georgia,  98  Q.  S.  359 
[25:  1^5],    wherein   two   railroad    companies, 
each  of  whiob  enjoyed  by  its  charter  a  limited 
txcmption  from   taxation,  were  consolidated 
by  an  act  of  the  legislature  passed  April  18, 
1803,  which  authorized  a  consolidation  of  their 
stocks,  conferred  upon  the  consolidated  compa- 
nies full  corporate  powers,  and  continued  to  it 
the  franchises,  privilr'gcs,and  immunities  which 
308]  the  *com panics  had  held  by  their  origi- 
ual  churters.  li  was  held  that  by  the  consolida- 
tion the  original  companies  were  dissolved  and 
a  new  corftoralion  created,  which  became  sub- 
ject to  the  provisions  of  a  statutory    code, 
adopted  January  1,  1863,  permitting  the  char- 
ters of  private  corporations  to  be  changed, 
modified,  or  destroyed  at  the  will  of  the  legis- 
lature.    It  was  further  held  that  a  subsequent 
legislative  act  Uixing  the  property  of  such  new 
corporuiion  as  other  property  in  the  state  was 
taxed  was  not  a  law  impainng  the  oblication 
of  a  contract.     It  was  said  that  the  cousolida 
tion  provided  for  was  not  a  merger  of  one  com- 
pany into  another,  and  the  ( ase  of  Central  li. 
<fc  /%.  Co.  v.  Georgia.  92  U.  JS.  065  [28:757], 
was  (iistincruished   from   it  in  this  particular. 
**ls'or  was  it,"  says  Mr.  Justice  Strong,  **a 
mere  alliance  or  confederation  of  the  two.     If 
it  had   been,  each  wouhl   have  preserved  its 
8ep;iraie  existence  as  well  as  its  corporate  name. 
Hut   the  act  authorized    the  consolidation  of 
the  Slocks  of  the  two  companies,  thus  making 
one  capital  in  place  of  two.     It  con  tern  plaietl, 
therefore,  that  the  separate  capital   of   each 
company  should  go  out  of  existence  as  the 
capital  of  that  company."    In  the  St.  JA)uis,  1. 
M.  d  S.  n.  Co.  V.  Berry,  113  U.  S.  465  [28: 
1055],  a  like  effect  was  given  to  the  consolida- 
tion of  two  roads  by  an  agreement  which  pro- 
vidcci  that  all  the  prcperiy  of  each  company 
should  be  taken  and  deemed  to  be  transferred 
to  the  consolidated  company  "as  such   new 
corporation  without  further  act  or  deed."    It 
was  held  that  this  created  a  new  corporation, 
with   an  exi-^tenoe  dating  from  the  time  the 
consolidation  took  efTect.  and  that  it  was  sub- 
ject to  constitutional  pi o visions  with  reference 
to  taxation   in  force  at  that  time.     See  also 
MeMahan  v.  Morrison,  16  Ind.  172,  79  Am. 
Dec.  418. 

Looking  at  the  Act  in  question  in  this  case, 
we  find  that,  by  section  1.  any  Missouri  rail- 
road company  whose  tracks  should  connect 
with  the  road  of  an  adjoining  state  was  author- 
ized to  make  and  enter  into  an. agreement  with 
■Qcb  connecting  company  for  the  consolidation 
of  tbe  stock  of  the  respective  companies  whose 
tnckg  Mhould  be  §o  connected,  making  one 


company  of  the  ttco,  whose  stock  should  be  so 
consolidated  upon  such  terms,  conditions,  and 
stipulations  as  might  be  *mutuallyagreed[30$^ 
between  them;  that,  by  section  2,  "suchconsol- 
idation  shall  not  be  made,  unless  the  terms  and 
provisions  thereof  shall  be  approved  by  a  ma- 
jority of  the  stock,  or  the  holders  of  a  major- 
ity of  the  capital  stock  in  each  of  said  com- 
panies whose  stock  shall  be  consolidated ;'•" 
that,  by  section  3,  the  board  of  directors  were 
authorized  to  adopt  by  resobition  a  new  cor- 
porate name  for  the  consolidated  company, 
and  call  in  the  certificates  of  stock  then  out- 
standing in  each  company,  and  exchange  them 
for  stock  in  the  new  company;  and  providing 
that  a  copy  of  the  con.solidation  agreement, 
and  the  name  adopted  for  the  new  company, 
"shall  be  filed  with  the  secretarv  of  state,  and 
shall  be  conclusive  evidence  of  such  consolida- 
tion, and  of  the  corporate  name  of  the  consol- 
idated company."  It  is  difficult  to  see  how 
the  Icffislature  could  provide  more  clearly  for 
the  extinguishment  of  the  prior  companies, 
and  the  formation  of  a  new  one,  than  by  pro- 
viding that  the  two  companies  shall  become 
one;  tbat  new  certificates  of  stock  shall  be 
issued  in  exchange  for  the  stock  of  the  con- 
stituent companies;  and  that  the  consolidation 
agreement  shall  be  recorded  with  the  secretary 
of  state  as  the  charter  of  a  new  company.  In 
our  opinion  this  was  the  effect  of  the  act  in 
question. 

It  is  impossible  to  conceive  of  a  corporation 
existing  without  stock,  or  certificates  repre- 
senting the  interests  of  the  corporators  in  the 
organization.  Now,  if  the  act  provides  that 
these  certificates  shall  be  surrendered,  and 
certificates  in  another  company  issued  in  their 
place,  what  becomes  of  the  prior  corapani'sf 
who  are  their  stockholders — who  their  otli- 
eers?  If  the  stock  in  the  new  company  is  sold, 
what  interest  in  the  prior  companies  passes  by 
the  sale?  There  can  be  but  one  answer  to  thcso 
questions.  The  property  and  franchises  of 
the  prior  companies  are  gone  as  much  as  if 
they  had  formally  surrendered  their  charters. 
The  new  company  may  doubt lej^s  receive  by^ 
tran.smi8sion  from  its  constituent  companies^ 
their  projwriy,  rights,  privileges,  and  fnrti- 
cbises,  including  any  immunity  from  taxation; 
but  it  receives  them  as  an  heir  leoeives  the  es- 
tate of  his  ancestor,  or  as  a  grantee  receives 
the  estate  of  his  grantor,  by  inheritance,  suc- 
cession, or  *purchase.  The  result  is  not  a[.*i  1 0 
mere  union  or  partnership  of  two  companies, 
nor  the  merger  of  the  franchises  of  one  in  anoth- 
er, but  the  extinguishment  of  one  and  the  crea* 
tion  of  another  in  its  place.  Speaking  of  a  simi- 
lar act  of  Ohio,  which  declared  that  the  consol- 
idated companies  "shall  be  deemed  and  taken  to 
bf^  one  corporation,  possessing  within  the  slate 
all  the  rights,  privileges,  and  franchisees,  and 
subject  to  all  the  restrictions,  liabilities,  and 
duties  of  such  corporations  of  this  sttite  so  con- 
solidated." Mr.  Justice  Swayne  observed  in 
8/M(U  V.  Ohio,  95  U.  S.  319,  323  [24: 357,  35s]: 
"It  I  the  consolidation]  could  not  occur  with- 
out their  consent.  The  consolidated  company 
had  then  no  existence.  It  could  have  none 
while  the  original  corporations  subsisted.  All 
— the  old  and  the  new— could  not  coexi.st.  It 
was  a  condition  precedent  to  the  existence  of 
the  new  corporation  that  the  old  ones  should 
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lint  svureoder  their  vitality  and  submit  to  a ' 
dissolution.     This  being  done,  eo  intttanti,  the 
oew  corporation  came  into  existence." 

It  follows  from  ibis  that,  wben  ihe  new  cor- 
poration came  into  existence,  it  came  precisely 
as  if  it  bad  been  organized  under  a  charter 
granted  at  tbe  date  of  ibe  consolidation,  and 
subject  to  tbe  constitutional  provisions  tben 
existing,  wbicb  required  (art.  11,  ^  16)  that  no 
property,  real  or  personal,  should  be  exempted 
from  taxation,  except  such  as  was  used  ex- 
clusively for  public  purposes;  in  other  words, 
that  the  exemption  from  taxation  contained  in 
section  9  of  the  original  charter  of  the  Alexan- 
dria &  Bloom  field  R:iilway  Company  did 
Dot  pass  to  the  Missouri,  Iowa  &  Nebraska 
Company.  As  was  said  of  an  Arkansas  cor- 
poration in  St.  J  Am  is,  7.  M.  ct*  S.  R.  Co.  v. 
Berry,  113  U.  S.  465,  475  [28: 1055.  1058].  "it 
came  into  existence  as  a  corporation  of  tbe  state 
of  Arkansas,  in  pursuance  of  its  constitution 
and  laws,  and  subject  in  all  respects  to  their 
restrictions  and  limitations.  Among  these  was 
that  one  which  declared  that  *the  properly  of 
of  corporations,  now  existing,  or  hereafter 
created,  shall  forever  be  subject  to  taxation 
the  same  as  properly  of  individuals.*  This 
rendered  it  impossible  for  the  consolidated  cor- 
poration to  receive  by  transfer  from  the  Cairo 
&  Fulton  Railroad  Company,  or  otherwise,  the 
311]  exemption  sought  to  be  enforced  *in 
this  suit."  bee  also  Memphis  <fe  /y.  R.  Co,  v. 
Herry,  112  U.  S.  609  [28:  837];  SJiields  v.  Ohio, 
95  U.  8.  819  [24:  857 1;  Louisville  &  N,  R.  Co. 
v.  Palmes,  109  U.  S.  244  [27:  922J. 

Nor  was  the  exemption  saved  by  section  8 
of  article  11,  providing  that  "all  statute  laws 
of  this  state  now  in  force,  not  inconsistent  with 
this  constitution,  shall  continue  in  force  until 
they  shall  expire  by  their  own  limitation,  or  be 
amended  or  repealed  by  the  general  a*^embly." 
This  referred  to  statutes  in  force  at  tbe  time 
the  constitution  was  adopted,  tbe  operation  of 
which  is  continued,  notwithstanding  the  con- 
stitution. In  this  case,  however,  the  exemp- 
tion contained  in  section  9  of  the  charter  of 
tbe  Alexandria  &  Bloumficld  Railway  Com- 
pany ceased  to  exist,  not  by  the  operation  of 
the  constitution,  but  by  the  dissolution  of  the 
corporation  to  which  it  was  attached. 

It  is  further  insisted  however  that,  under 
section  4  of  the  Act  of  March  2.  1869.  there 
was  a  further  provision  that  the  consolidated 
compaov  should  be  "subject  to  all  the  liabili- 
ties, and  bound  by  all  the  obligations  of  the 
company  within  this  state,"  and  "be  entitled 
to  the  same  franchises  and  privileges  under  the 
laws  of  this  state,  as  if  the  consolidation  had 
not  taken  place."  Whether,  under  the  name 
"franchises  and  privileges"  an  immunity  from 
taxation  would  pass  to  the  new  company  may 
admit  of  some  doubt,  in  view  of  the  decisions 
of  this  court,  which,  upon  this  point,  are  not 
easy  to  be  reconciled.  In  the  Chesapeake  <fe 
O.  R.  Go,  V.  Miller,  114  U.  8.  176  (29:  121],  it 
was  held  that  an  immunity  from  taxation  en- 
joyed by  the  Covington  &  Ohio  Railway 
Company  did  not  pass  to  a  purchaser  of  such 
road  under  foreclosure  of  a  mortgage,  althouirh 
the  act  provided  that  "said  purchaser  shall 
forthwith  be  a  corporation,"  and  "shall  suc- 
ceed to  all  such  franchises,  rights,  and  priv- 
ileges ...  as  would  have  been  had   .   •    .by 
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tbe  first  company  but  for  such  sale  and  con- 
veyance." It  was  held,  following  in  this  par- 
ticular MoTf/an  V.  Louisiana,  98  U.  8.  217  [28: 
860],  that  the  words  "franchises,  rights,  and 
privileges"  did  not  necessarily  embrace  a  grant 
of  an  exemption  or  immunity.  See  also  Pickatd 
V.  East  Tenneme,  V.  db  Q.  R  Co.  130  U.  S.  637 
[32:  1051].  Upon  the  other  hand,  it  was  held 
in  Tennessee  v.  *\Vhitworth,  117  U.  8.  [lilii 
130  [29:  833].  that  the  right  to  have  shares  in 
its  capital  stock  exempted  from  taxation  with* 
in  the  state  is  conferred  upon  a  i  ail  road  cor- 
poration by  state  statutes  granting  to  it  "all 
the  rights,  powers,  and  privile^'es''  conferred 
upon  another  corporation  named,  if  the  latter 
corporation  possesses  by  law  such  right  of  ex- 
emption, citing  in  support  of  this  principle  a 
number  of  prior  cases.  See  also  Wil'uington 
d  \V.  R.  Go,  V.  Alsbrook,  146  U.  8.  279,  297 
[36:  972. 979]. 

But  the  deci*<ive  answer  to  this  objection  is 
that  the  legislature  bad  no  power,  in  1809,  to 
extend  to  a  new  corporation  created  by  the 
consolidation  an  exemption  contained  in  an 
act  passed  in  1857,  before  the  constitution  was 
adopted,  and  hence  that,  under  the  terms  of 
this  act,  we  cannot  hold  that  immunity  from 
taxation  passed  as  a  fnmchise  or  privilege  to 
the  consolidated  corporation.  The  construc- 
tion claimed  by  the  defendant  would  be  di- 
rectly in  the  teeth  of  tbe  constitutional  pro- 
vision that  no  property  shall  be  exempted  from 
taxation.  While,  as  heretofore  observed,  au 
exemption  from  taxation  contained  in  a  charter 
previously  granttnl  couUi  not  be  taken  away  by 
this  constitutional  provision  without  the  im- 
painnent  of  the  obli.iiation  of  a  contract,  it 
doubtless  applies  to  all  corporations  thereafter 
formed  either  by  original  charter  or  by  the 
consolidation  of  prior  corporations  under  the 
act  of  1869. 

(2)  The  question  of  estoppel  remains  to  be 
considered.  In  1873,  the  county  of  Scotland 
broutfht  suit  in  tbe  circuit  court  of  Scotland 
coimty  against  the  Missouri,  Iowa  &  Nebraska 
Railway  Company  to  recover  tbe  taxes  of  1873 
upon  the  pro^xTty  in  question  in  this  case,  and 
was  defeated,  the  court  holding  it  to  be  exempt 
under  section  9  of  the  chatter  of  the  Alex- 
andria &  Bloomfii'ld  Railway  Company.  It 
was  conceded  in  that  case  that  the  Mis.souri, 
Iowa  &  Nebraska  Railway  Comj)any  had  suc- 
ceeded to  all  the  privileges  and  liabilities  of  tlie 
Alexandria  &  Bloomlield  Company:  It  ap- 
peared that  in  tbe  seventh  section  of  a  general 
act  concerning  corporations,  which  act  ante- 
dated tbe  charier  of  the  Alexandria  &  Bloom- 
field  Railway  Company,  it  bad  been  declap'd 
that  "the  charter  of  every  corporation  that 
shall  hereafter  be  granted  by  the  legisla- 
ture, shall  be  subject  to  alteration,  suspen^'ioij, 
*and  repeal,  in  the  di.scretion  of  tbe  [313 
legislature;"  and  that  on  March  10,  1871,  loni^ 
subsequent  to  tbe  charter  of  the  Alexandria  ds 
Bloomlield  road,  the  legislature  had  passed  an 
act  providing  for  the  uniform  assessment  and 
collection  of  taxes  upon  railroad  companies. 
On  appeal  to  tbe  supreme  court  of  Missouri, 
that  court  held  that  the  object  of  tbe  general 
corporation  laws  of  1845  and  1855  was  to  con- 
fer certain  powers  and  privileges  and  impose 
certain  duties  and  liabilities,  in  the  absence  of 
any  stipulations  or  provisions  inconsistent  with 
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Ibose  contained  in  special  charters  subsequent- 
ly g:ranted;  that,  if  there  were  any  inconsist- 
«2o{es  in  the  charter  of  1857  with  such  act.  it 
must  be  understood  that  the  restrictions  oi^  this 
act  were  intended  to  be  retnoved,  for  reasons 
satisfactory  to  the  legislature— in  other  words, 
that  one  legislature  could  not  bind  its  success- 
ors, and  if  the  legislature  of  1857  thought 
proper  to  disregard  the  provisions  of  the  gen- 
eral act  concerning  corporations,  there  was  no 
principle  upon  which  such  power  could  be 
questioned.  It  followed  from  this  that  the  ex- 
emption from  taxation  contained  in  the  charter 
of  1857  was  valid,  and  was  a  grant  which 
could  not  be  taken  away  by  the  act  of  1871, 
subjecting  all  railways  to  the  payment  of  taxes. 
The  question  upon  which  the  case  now  under 
consideration  was  subsequently  decided,  name- 
ly, that  the  Missouri,  Iowa  &  Nebrasaa  Rail- 
way Company  did  not  succeed  to  the  exemption 
from  taxation  provided  in  the  original  charter 
of  the  Alexandria  &Bloomfield  Company,  was 
not  discussed  in  that  case,  since  the  exemption 
was  conceded  to  inure  to  the  latter  company. 

To  the  argument  that  this  judgment  con- 
stitutes an  estoppel  there  are  two  answers : 

Firtt,  There  were  no  such  privity  of  estate 
between  the  defendant  in  the  suit,  namely,  the 
Missouri,  Iowa  &  Nebraska  Company,  and  the 
defendant  in  this  suit  as  makes  the  judgment  in 
that  case  re»  adjudieata  in  this.  The  mortgage 
of  the  Missouri.  Iowa  &  Nebraska  Railway 
Company,  under  the  foreclosure  of  which  this 
defendant  purchased  this  road,  was  executed 
June  1,  1870,  and  neither  the  trustee  under 
that  mortgage,  the  Farmers'  Loan  &  Trust 
314]  Company,  nor  the  'bondholders,  whom 
this  mortgage  secured,  were  parties  to  that 
action,  which  was  begun  in  1878  to  recover 
the  taxes  of    1873.     While  a  mortgagee   is 

Erivy  in  estate  with  a  mortgagor  as  to  actions 
egun  before  the  mortgage  was  given,  he  is 
not  bound  by  judgments  or  decrees  against  the 
mortgagor  in  suits  begun  by  third  parties  sub- 
sequent to  the  execution  of  the  mortgagor,  un- 
less he  or  some  one  authorized  so  represent 
him .  like  the  trustee  of  a  mortgage  bondholder, 
ia  made  a  party  to  the  litigation,  although  it 
would  be  otherwise  if  the  mortgage  were  exe- 
cuted pending  the  suit  or  after  the  decree.  A 
leading  case  on  this  point  is  Campbell  v.  Ball, 
16  N.  Y.  575,  in  which  it  was  held  that  a  sec- 
ond mortgagee  of  land  was  not  estopped  by  a 
judgment  in  an  action  between  his  mortgagor 
and  a  prior  mortgagee,  rendered  after  the  exe- 
cution of  the  second  mortgage,  but  might  liti- 
gate the  amount  due  upon  the  first  mortgage, 
notwithstanding  the  judgment.  Speaking  of 
the  rule  that  a  grantee  is  estopped  by  a  judg- 
ment against  his  grantor,  because  he  holds  by 
a  derivative  title  from  his  grantor,  and  cannot, 
therefore,  be  in  a  better  situation  than  the 
party  from  whom  he  obtained  bis  right,  the 
court  observed:  "This  being  the  reason  for  the 
rule,  it  follows  that  it  can  have  no  application 
except  where  the  conveyance  is  made  after  the 
«vent  out  of  which  the  estoppel  arises.  The 
principle  in  such  cases  is  that  the  estoppel  at- 
taches itself  to  and  runs  with  the  lana.  The 
Srantor  can  transfer  no  greater  rig^ht  than  he 
imself  has,  and  hence  the  title  which  be  con- 
veys must  necessarily  be  subject,  in  the  hands 
of  the  gnniee,  to  all  the  burdens  which  rested 


upon  it  at  the  time  of  the  transfer.  On  the 
other  hand,  nothing  which  the  grantor  can  do 
orsu£fer  to  be  done  after  such  transfer  can 
affect  the  rights  previously  vested  in  (he 
grantee."  See  also  Mathes  v.  Cover,  48  Iowa, 
512;  Bryan  v.  Malloi/,  90  N.  C.  508:  Seatee  t. 
King,  110  111.  466;  Daoley  v.  Potter,  140  Maaa. 
49;  Colei  v.  Allen,  64  Ala.  98;  Todd  v.  Flovr- 
nay,  56  Ala.  99,  28  Am.  Rep.  758;  8Kay  ▼. 
McNamara,  54  Cal.  169. 

Second.  A  suit  for  taxes  for  one  year  is  no 
bar  to  a  suit  for  taxes  for  another  year.  The 
two  suits  are  for  distinct  and  separate  causes  of 
action.  If  there  were  any  distinct  question  liti- 
gated and  settled  in  the  prior  suit,  the  decision 
of  the  court  *upon  that  question  might  [315 
raise  an  estoppel  in  another  suit,  upon  the  prin- 
ciple stated  in  OromtceU  v.  Sac  County,  W  U. 
S.  851  [24:  195].  But,  as  was  held  in  that 
case,  where  the  second  action  between  the 
same  parties  is  upon  a  different  claim  or  de- 
mand, the  judgment  in  a  prior  action  operates 
as  an  estoppel  only  as  to  those  matters  in  issue 
or  points  controverted,  upon  the  determination 
of  which  the  finding  or  verdict  was  rendered. 
This  was  an  action  upon  certain  bonds  and 
coupons  issued  by  the  county  of  Sac.  Defend- 
ant pleaded  a  judgment  rendered  in  favor  of 
the  county  m  a  prior  action  brought  by  one 
Smith  upon  earlier  coupons  upon  the  same 
bonds,  accompanied  by  proof  that  the  plain- 
tiff Cromwell  was  at  the  time  the  owner 
of  the  coupons  in  that  action,  and  that 
the  suit  was  prosecuted  for  his  sole  use  and 
benefit.  The  court  held  that  there  was  a  dif- 
ference between  the  effect  of  a  judgment  as  a 
bar  or  estoppel  against  the  prosecution  of  a 
second  action  upon  the  same  claim  or  demand 
and  its  effect  as  an  estoppel  in  another  action 
between  the  same  parties  upon  a  different 
claim  or  cause  of  action.  It  was  said  that  '*it 
is  not  believed  there  are  any  cases 
the  extent  that  because  in  the  prior  acti 
ferent  question  from  that  actually  determined 
might  have  arisen  and  been  litigated,  therefore 
such  possible  question  is  to  be  considered  as 
excluded  from  consideration  in  a  second  action 
between  the  same  parties  on  a  different  de- 
mand, although  loose  remarks  looking  in  that 
direction  maj  be  found  in  some  opinions." 
The  same  principle  was  reaffirmed  in  Netbit  ▼. 
Independent  Dist.  of  Riverside,  144  U.  8.  610 
[86:  5621,  and  Wilmington  d  W,  R,  Co.  v.  AU- 
few*,  146  U.  S.  279,  802  [36:972,  981].  In 
the  case  of  Davenport  ▼.  CJiicago,  R,I.  d  P.  R. 
Co,  88  Iowa,  683,  the  supreme  court  of  Iowa 
held  that  a  decree  in  favor  of  a  railway  com- 
pany in  a  suit  for  taxes  for  a  prior  year  would 
not  estop  the  state  from  collecting  the  taxes  for 
a  subsequent  year,  each  year's  taxes  constitute 
ing  a  distinct  and  separate  cause  of  action. 
**The  cases,"  said  the  court,  "are  unlike  those 
where  two  causes  of  action  (as  two  promissory 
notes)  forming  the  subject-matter  of  succes- 
sive actions  l^tween  the  same  parties,  both 
growing  out  of  the  same  transaction,  in  which 
a  defense  set  up  in  the  first  suit,  and  held  good, 
will 'conclude  the  parties  in  the  second.fdlG 
.  .  .  Taxes  of  separate  years  do  not  in  any 
just  sense  grow  out  of  the  same  transaction. 
They  are  like  distinct  claims  on  two  promis- 
sory notes  made  upon  two  distinct  and  sepa- 
rate, though  similar^  transactions  between  the 
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tame  parties.     A    judgment  on  one  of  such  The  case  of  The  Keokuk  &  Western  Railroad  Oom- 

notea,  it  is  quite  clear,  would  not  be  of  any  P*ny  v.  Missouri,  ante,  p,m^  followed. 

force  as  an  estoppel  in  an  action  on  the  olber  .         ,  _      ^^  -!:    ?on*    '^r^    -^  ^  ^r     x  «« 

note  between  the  same  parties.     It  could  never  Argued  Dec.  21,  U,  1892,    Decided  March  if, 

be  tolerated  that  the  state  should  be  forever  •^*^'^- 

twrrcd  in  its  collection  of  taxes  by  an  errone-  .  __,_  .  _.  .            ,            #  *v    i-i»      i.  /^ 

otts  decision  "  A  ^^^^^^  ''''^°^  *  decree  of  the  Circuit  Court 

Nor  did  the  judgment  in  that  case  establish  4 ,  ^l  i?.«  United  States  for  the  Eastern  Dis- 

a  rule  of  property  upon  which  the  plaintiff  was  ^"ct  of  Missouri,  dismissing  a  suit  in  equity  to 

entitled  to  rely,  and  upon  the  faith  of  which  ?PJoin  the  County  Courts  and  Colleciors  of 

It  claims  to  have  purchased  the  road,  inas  ^1^°"^,  for  the  Counties  of  Clarke.  Scotland 

much  as  it  appears  that  the  point  upon  which  f"^  Schuyler,  in  the  Slate  of  Missouri,  from 

this  case  turns,  namelv,  the  ri^htof  the  Mis-  l«^>°«r  and  collecting  taxes  on  the  railway 

souri,  Iowa  &  Nebraska  Railway  Company  property  owned  by  the  plaintiff,  m  these  coun- 

to  the  exemption  in  the  original  charier  was  ^*®*'     A^'*"*^. 

conceded  in  that  case,  and  the  only  rule  of  o.  .         *  u     ly     »    *•    » 

property  established  was  that  the  Alexandria  8\a/ement  byj/r.  JmUce  Brown: 

Jb  Bloomfield  Company  was  entitled  to  such  ^^^J'^f  *  ^".^  *^  «°J°»°  the  county  court; 

exemption,    notwithstanding  the  general   act  J,"^  collectors  of  revenue  for  the  counties  of 

concerning  corporations  enacted  pflor  thereto.  S-*^^^'  Scotland  and  Schuvler  in  the  state  of 

which  declared  that  the  charter  if  every  cor-  ?i»^^l^,"'  ^^^"^  ^^7>"«  and^colleclintf  taxes  on 

poraiion  should  be  subject  to  alteration  or  re-  JS«  railway  properly  owned  by  the  plaintiff  in 

peal,  and  the  act  of  March  10,  1871,  which  pro-  ^^  counties. 

vided  a  general  law  for  the  collection  of  taxes  i/-.^"r»i»mT»      «.         ▼«.     «•  mi 

from  railway  companies.     This,  if  ^anything.  ,  Meisrs.TeliiL  T.  Hashes,  ^ohn  F.  DU- 

was  the  rule  of  property  declared  in  thit  case;  1^'?/°^  ^i^^'l^'  ^L^"''"  C^er  for  appellant 

and  as  that  rule  is  not  relied  upon  in  this  case.  ^   /^CJ*    /         "^ooje*  F.  L.  Schofield, 

an  I  the  tax  is  defended  upon  a  ground  not  put  ^-  \  Mimtyomery  and  John  A.  Whitende  for 

in  issiie  there,  but    conceded  by  counsel   in  ^PP^^*®®** 

favor  of  the  company,  it  is  difUcult  to  Fce  how  .#     t    ^.    «            j  it        j  .v        if        m 

that  case  ran  be  regarded  as  establishing  any  ,^^'  •^^f*^*^  Brown  delivered  the  opinion  of 

rule  of  properly  of  which  the  defendant  can  ^**®i!I*V"-       ,,-      ,        .,           ^     .  j    ro<io 

avnil  itself  in  this  action.  •Thiscusediffersfrom  the  one  just  de  [318 

(3)  What  is  known  as  the  Secor  decree  was  ^^^^^  o"'^''"  ^^^^  fart  tha  this  is  a  bill  in  equilv. 


siiu  brouphTby'^Secor^and  oth^     ^^\^y  the  corporation  wliosepiopcMvissoutrl.t 
stockholders    of  the  Missouri.   Iowa  &    Ne-    }«  ^  «»^^^.  \?  rj-stram  the  defendants  from 


obtained  in  a 


bniska   Railway  against  the  company  itself,  1^^^'"^  ,°L4^^"^^,^'".^  *"^  ^"^?  ^""^  the  years 

and  also  against  the  county  court  and  officers  ?^^^.^"  ^!^^^  inclusive,  upon  llie  ground  that 

of  certain  counties  to  enjoin  the  collection  of  theCircuit  Court  for  the  Eastern  District  of  Mis- 

taxes   for  1881,  or  anv  previous  years.     The  «?»«•' /^  the  hccor  Case,  0  Fed.  R.p.  809  and 

case   was  decided  up6n  the  authority  of  the  also  the  supreme  court  of  the  state   had  lieic 

above  case  of  Scotland  County  v.  Missouri^  I.  ^^^^  property  of  thu  company  not  to  be  subject 

<feiV.  7?. O.  65 Mo  123,and an  injunction  grant-  to  taxation.                    ,     ,,    .v.   . 

cd  in  pursuance  of  the  prayer  of  the  bill.  In  ad-  ^  the  questions  involved  in  the  two  cases  nro 

a  1  7  [dition  to  the  fact  above  stated  •that  a  suit  Precisely  the  same,  the  decree  of  the  court  l>e- 

for  taxes  for  one  year  is  not  an  estoppel  to  a  suit  ^«^  dismissing  the  bill  was  correct,  and  tho 

for  taxes  for  a  different  year,  there  is  the  same  ^^^?  is  tlieref<)re  alTirmed            ^    ,.    „ 

absence  of  that  privily  of  estate  so  indisr)ensable  -^'J:  «^w«'J'«  Harlan  and  Mr.  Justice  Brew 

loan  effective  estoppel,  which  we  hohi  to  be  •'^dissented. 

fatal  in  respect  to  tlie  judgment  in  the  state  

court.     If  the  plaintiff  herein,  the  Keokuk  & 

Western  Riilroad  Company,  would  not  have  THE     KEOKUK    &    WESTERN     RAIL- 

been  affected  by  an  adverse  decree  in  the  Secor  ROAD  COMPANY,  Appt,, 

suit,  it  cannot  take  adyantage  of  the  same  by  v. 

way  of  estoppel.    The  operation  of  an  estoppel  THE  COUNTY  COURT    OP  SCOTLAND 

must  be  mutual.  COUNTY  et  al. 

Ihere  iea9  no  error  in  the  judgment  of  the  su- 
preme   court    of  Afmouri,  and  it  is  ilterejore  (See  8.  C.  Eoportcr's  ed.  818-827.) 
affirmed, 

hfr.    Justice    HarUui    and    Mr^    Justice  Decree,    when   an   e^toppel^purehasfT    under 

dissented.  mortgage — party  to  suit  for  taxes, 

L    Wlicre  in  a  suit  broufrht  by  stockholders  of  a 

"""^~'  railway  company  a  decree  waa  made  enjoininir 


THE  KEOKUK  &  WESTERN  RAILROAD      Note.-^j*  to  estoppel  by  judgmenu  see  note  to 
COMPANY.  Appt.,  AFpden  v.  Nixon,  11: 1050. 

^  As  to  c^top}>cl  In  paU,  see  note  to  Stowe  v.  United 

TOE  COUNTY  COURT  OP  SCOTLAND  ^'1? tolrto^peJ  hw  r««al  in  d.«f.  «r  «ra.  «•  otft«. 

COUNTY  ET  AL.  instrument,  see  note  to  Carver  v.  Astor,  7:  761. 

to^^a  ri  o         »    t     ^  Off  o.o .  vis  to  estoppel  by  recitals  in  neuotiable  bonds  or 

(Bee  B.  U  Beporter  s  ed.  817,  818.)  securities,  see  note  to  Mercer  Ck)uutr  ▼.  Uackett, 

17*  648 
Case  folhufed.  am  to  estoppel  a»  to  eontraecs  Hmtt(n«  Uvt  \.vm% 
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SuPBBMB  Court  or  teub  Ukitbd  Statb8l 


Oct.  Tebm: 


the  collection  of  taxes  of  the  railway  company 
until  the  expiration  of  the  exemption  limited  In 
the  cbarter  of  said  company,  a  purchaser  of  the 
laUroad  derivinflr  his  title  from  the  foreclosure  of 
a  mortgragc  given  before  such  suit  is  not  entitled 
to  file  a  bill  to  revive  that  suit  nor  can  he  invoke 
that  decree  as  an  estoppel  against  other  suits 
brought  to  enforce,  as  a  lien  upon  such  property, 
the  taxes  levied  thereon  for  other  years;  neither 
the  prior  mortgagee  nor  his  representative  hav- 
ing been  made  a  party  to  the  suit  in  which  such 
decree  was  made. 

5.  The  purchaser  under  a  mortgage  Is  not  entitled 
to  the  benefit  of  an  estoppel  under  a  decree  ol>- 
tained  in  a  suit  begun  after  the  execution  of  the 
mortgage. 

I.  Although  the  lien  of  the  state  for  taxes  ranks 
all  other  liens  whether  prior  or  subsequent,  yet 
io  a  suit  to  enforce  such  lien,  the  bolder  of  an  in- 
cumbrance must  be  made  a  party,  if  it  is  desired 
to  divest  him  of  bis  rights. 

[No.  414.] 
Argued  Dec,  21.  2S,  189S,    Decided  Mareh  12, 

1894. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  the  United  States  for  tbe  Eastern  Dis- 
trict of  Missouri,  dismissing  a  bill  of  revivor, 
filed  by  the  Keck u l5  &  Western  Railroad  Com- 
pany, nguinst  tbe  County  Court  of  {Scotland 
County  et  al.,  to  revive  a  suit  bc|jun   Aucust 

6,  1879,  by  Charles  A.  Secor  et  al.,  stockliold- 
ers  of,  the  Missouri,  Iowa  &  Nel>ru8ka  Rail- 
way Company,  against  tbe  Judges  of  tbe 
County  Court  of  Scotland,  Schuyler  and 
Clarke  counties,  tbe  object  of  which  suit  was 
to  enjoin  tbe  collection  of  taxes  upon  sucb 


railway  company  for  the  vear  1879,  and  sct- 
eral  years  prior  thereto.    Afflrmed. 

Statement  by  Mr,  Juttiee  Brown: 
This  ^  as  a  bill  in  equity  filed  by  tbe  Eeo> 
kuk  &  Western  Railroad  Company  to  revive  ^ 
suit  begun  August  6,  1879,  by  Charles  A.  Se- 
cor and  otber  stockholders  of  tbe  Missouri, 
Iowa  &  Nebraska  Railway  Comj^any  aeainst 
tbe  judges  of  the  county  courts  of  Scotland, 
Schuyler  and  Clarke  counties,  the  object  of 
which  suit  waste  enjoin  the  collection  of  taxes 
*upon  sucb  railway  company  for  tbe  [319 
year  1879  and  several  years  prior  thereto. 

The  bill  of  revivor,  which  was  filed  Febru- 
ary 17,  1890,  set  forth  tbe  commencement  of 
tbe  suit  by  Secor  against  tbe  county  courts 
above  named,  and  the  rendition  of  a  decree 
May  10,  1882,  bv  which  tbe  defendants  were 
enjoined  from  levyin;^  or  collecting  taxes  of 
tbe  railway  company  "until  the  expiration  of 
tbe  exemption  limited  in  tbe  cbarter  of  said 
railway  company,  to  wit,  December  1,  1892.'* 
and  that  tbe  saine  was  in  full  force  and  effect. 
The  bill  further  alleged  the  execution  of  a  mort* 
gage  in  1870  by  tbe  railway  company  to  tbe 
Farmers'  Loan  &  Trust  Company  of  New 
York,  tbe  foreclosure  of  tbe  same,  tbe  pur- 
chase of  the  road  in  1886  by  Morris  K.  Jesup 
and  Henry  C.  Thatcher,  a  purchasing  com- 
mittee of  tbe  bondholders,  and  tbe  convey- 
ance of  tbe  same  to  the  plaintiff,  tbe  Keokuk 
&  Western  Railroad  Company,  in  December, 
1886,  whereby  the  Missouri,  Iowa  &  Nebraska 
Railroad  Company  became  dissolved,  and  Se- 
cor and  the  other  stockholders  ceased  to  have 


within  which  action  must  he  hroughU  see  note  to 
Southern  Exp.  Co.  v.  Caldwell,  23: 560. 

Ab  to  when  t'aidee  is  eiitnpj;ed  friim  difpnting  Ihe 
iWe  of  his  vendor,  see  note  to  Watklns  v.  Holman, 
10:878. 

As  to  estoppel;  stranger  not  hound  tj/,  and  cannot 
take  advantage  of;  who  are  not  privies:  infants;  huS" 
band  and  wije,  see  note  to  Deery  v.  Cray.  18: 663. 

Estoppel  by  declarations  or  conduct;  by  agreement; 
by  representationn;  as  to  corporate  exislence  or  acts. 

One  who  has  procured  the  enactment  ol  a  special 
law  Intended  for  his  bcueflc  cannot  question  its 
constitutionality.  Brown  County  v.  Martin,  29 
Ohio  L.  J.  317. 

An  abutting  owner  who  assists  in  procuring  the 
substitution  of  artificial  for  natural  stone  desig- 
nated by  the  ordinance  for  use  in  street  curbing 
cannot  resist  payment  of  his  assessment  on  the 
ground  that  the  ordinance  was  not  followed.  Brick 
k  T.  C.  Co.  v.  Hull.  49  Mo.  App.  438. 

Consent  by  a  mortgajree  to  the  conveyance  by 
the  mortgagor  of  a  small  strip  of  the  mortgaged 
land,  followed  by  the  making  and  recording  of  a 
deed,  delivery  of  po8se<*sion,  and  the  making  of  im- 
provements, estops  both  him  and  his  vendees  from 
asserting  the  superior  claim  of  the  mortgage. 
Haney  v.  Barney,  15  Kv.  L.  Rep.  142. 

A  tenant  in  common  in  a  dam,  ditch,  and  water 
right,  who  participated  and  assisted  in  maintain- 
ing the  dam  and  diverting  water  from  a  natural 
stream,  is  estopped  from  maintaining  an  action  for 
the  diversion  of  the  water.  Churchill  v.  Baumann, 
95Cal.  541. 

A  residuary  legatee  who,  without  qualification, 
gives  her  assent  to  the  making  by  the  executor  of 
payments  to  equalize  other  legatees  with  herself 
and  oo-legatees,  and  makes  no  objection  to  such 
paTmeots  being  made,  though  knowing  that  they 
Mra  aoMde  or  are  al>out  to  be  made,  until  they  are 
4J6f 


actually  made— la  estopped  to  contest  the  right  of 
the  executor  to  make  such  payments.  Ke  Turflerlt 
Estate,  1  Misc.  68. 

The  sale  of  a  kind  to  a  railroad  company  to  enable 
it  to  extend  its  tracks  to  another  point  docs  not 
estop  the  vendor  from  aoscrting  ownership  of  the 
fee  of  a  street  in  which  the  company  had  pre- 
viously constructed  its  tracks,  although  the  ex- 
tension proposed  would  be  useless  unless  sucb^ 
tracks  could  be  used.  Syracuse  Solar  Salt  Co.  v* 
Rome,  W.  &  O.  R.  Co.  07  Hun,  153. 

A  purchaser  at  foreclosure  sale  who,  upon  th» 
purchase  of  the  property  from  the  mortgagor,  dis- 
claims an 3'  interest,  stating  that  she  has  been  paid 
all  that  she  paid  out  on  the  sale  and  has  nothinsr 
more  to  do  with  the  property,  and  advises  the  pur- 
chase, is  estopped  to  assert  title  thereto,  where  her 
statements  are  relied  upon.  Moore  ▼.  Nye,  49  N* 
Y.  8.  R.  168. 

A  bank  which  settles  In  a  foreign  country  with 
one  who  has  stolen  money  from  it.  and.  to  enable 
him  to  make  such  seUleraent,  solicits  a  third  per- 
son to  purchase  from  him  a  draft  wbloh  he  had 
procured  with  part  of  tbe  stolen  money,  cannot 
dispute  the  title  of  the  purchaser  thereto.  Capital 
City  Bank  v.  Parent,  18  L.  R.  A.  240. 134  N.  Y.  527. 

A  residuary  legatee  who  for  a  valuable  consider- 
ation signs  an  agreement  placing  a  certain  con- 
struction upon  adoubtful  clause  in  the  will  thereby 
authorizes  the  executor  to  act  upon  it  in  constru- 
ing the  will,  and  is  estopped  from  claiming  con- 
tniry  to  the  agreement.  Woodley  v.  HoUey,  111 
N.  C.  H80. 

An  indorser  of  a  note  Is  by  his  Indorsement  es- 
topped to  deny  its  validity  on  the  ground  that  It 
purports  on  Its  face  to  have  been  made  on  Sunday* 
Prescott  Nat.  Bank  v.  Butler,  157  Mass.  548,  8  Bkg. 
L.  J.  146. 

A  mortgagee  who  makes  a  parol  agreement  ta 

IM  V.H. 
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ftOT  iDterest  therein,  and  "that  by  Tirtue  of 
■aid  mortgage,  decree,  and  foreclosure  sale  all 
of  the  title  in  and  to  said  property  has  become 
▼ested  in  your  oiator."  The  bill  further  al- 
leged a  change  in  tbe  officers  of  the  respective 
defendant  countins,  the  beginning  of  three 
suits  by  the  collector  of  revenue  of  Scotland 
county,  to  enforce,  as  a  lien  upon  plaintiff's 

f property,  tbe  taxes  levied  upon  the  Missouri, 
owa  &  Nebraska  Railroad  Company  for  the 
years  1872  to  1878,  1880,  1881,  1882.  and  1887, 
and  that  the  same  were  in  violation  and  con- 
tempt of  the  injunction  issued  in  the  Secor 
case.  The  bill  prayed  that  such  suit  mifihi  be 
revived  against  tbe  counties  and  their  officers 
in  the  name  of  the  plaintiff  as  the  same  was  at 
the  dissolution  of  the  Missouri,  Iowa  A  Ne- 
braska Railway  Company,  and  that  tbe  col- 
lector of  revenue  of  ^Scotland  county  be  pun- 
ished for  contempt  in  instituting  the  suits  for 
the  collection  of  tbe  taxes  in  violation  of  the 
decree  upon  the  original  bill. 

On  March  8,  1890,  defendants  interposed  a 
demurrer  to  the  bill  for  the  county  of  Scot- 
land, which  was  sustained  on  March  25  upon 
tbe  ground  that  tbe  plaintiff  did  not  occupy  such 
320]  a  *relation  to  tbe  parties  to  the  original 
suit  as  to  entitle  it  to  file  a  bill  of  revivor,  and 
that  the  decree  in  such  original  suit  could  not 
be  invoked  as  an  estoppel  between  tbe  Keokuk 
A  Western  Railroad  Companv  and  the  several 
counties  which  were  made  defendants  to  the 
bill.  The  court  put  its  decision  upon  the 
ground  that  the  plaintiff  acquired  its  title  by 
the  foreclosure  of  a  mortgage  executed  in  1870, 
and  that  It  did  not  appear  that  the  mortgagee 


or  any  representative  of  the  nortgagce  was 
made  a  party  to  the  suit  of  Sccor  et  at.  as^ninst 
tbe  railway  compauy  and' tbe  several  couulit-H. 
Coupled  with  tbe  order  sustaining  tbe  demur* 
rer  was  a  geueral  order  granting  plain  till  leave 
to  amend  its  bill. 

Plaintiff  thereupon,  and  on  April  28,  1890, 
filed  an  amended  bill,  setting  up  that  in  Sep> 
tember.  1880,  tbe  Missouri,  Iowa  &  Nebraska 
Railroad  Companv  leased  its  road  for  a  term 
of  years  to  the  Wabash  Railway  Company, 
the  lease  containing  an  agreement  that  tbe  Mi^ 
souri,  Iowa  &  Nebraska  Company  should  ex- 
ecute a  mortgage  to  the  Mercantile  Trust  Com* 
pany  of  New  York  to  secure  certain  bonda 
which  were  to  be  guaranteed  by  tlie  Wabash 
Company,  and  covenanting  that  it  would  cause 
the  holders  of  the  bonds  of  1870  to  accept  the 
bonds  so  guaranteed  by  the  Wabash  (jompany 
in  lieu  of  the  prior  bonds,  and  averring  that 
tbe  decree  of  foreclosure  of  tbe  bonds  of  1870 
was  not  executed  or  the  railroad  property  sold 
thereunder.  That  in  pursuance  of  such  lease 
the  mortgage  to  tbe  Mercantile  Trust  Com- 
pany was  executed  March  1,  1881,  and  22(S9 
bonds  were  issued  and  guaranteed  by  the  Wa- 
bash Compauy;  that  all  of  the  1870  bonds  were 
'  exchanged  for  tbe  guaranteed  bonds,  with  the 
t  exception  of  17;  that  tbe  Wabash  Company 
-  paid  interest  upon  tbe  same  until  June,  lb8J» 
I  the  decree  of  foreclosure  remaining  unexeo-> 
uted,  when  tbe  Wabash  Company  became  in- 
\  solvent;  that  in  1886  tbe  Farmers'  Loan  & 
Trust  Company  filed  a  supplemental  bill  of 
foreclosure  against  tbe  Missouri,  Iowa  &  Neb- 
raska Railroad  Company,  tbe  Mercantile  Trust 


extend  the  time  of  payment  limited  In  the  bond 
and  mortgage  is  estopped  from  foreclosinfr  before 
the  expiration  of  the  period  named,  althouffb  such 
agreement  is  without  oonsirieratioo,  where  tbe 
party  to  whom  the  promise  was  made  relied  upon 
such  promise  in  taking  title  to  the  mortgafred  real 
estate.    Van  Syckle  v.  O'Heran,  50  N.  J.  Eq.  178. 

A  corporation  is  estopped  to  set  up  its  own  ir- 
regularities relating  to  tbe  mode  of  execution,  to 
defeat  a  security  that  it  participated  in  placing 
upon  the  market,  and  the  proceeds  of  which  it  re- 
ceived, for  the  purpose  of  giving  precedence  to  a 
claim  of  its  own.  Colorado  Loan  &  T.  Co.  v.  Grand 
Valley  Canal  Co.  8  Colo.  A  pp.  63. 

One  who  contracts  with  tbe  owner  of  a  patent  for 
its  use,  agreeing  to  pay  a  compensation  therefor, 
is  estopped  to  assert  its  invalidity.  Montgomery 
V.  Watcrbury,  2  Misc.  145. 

One  who  takes  a  license  to  make  and  sell  a  pat- 
ented article  Is  estopped,  in  an  action  for  royalties 
for  sales  made  after  the  expiration  of  the  license. 
to  assert  the  invalidity  of  the  patent.  Denise  v. 
Swett.  68  Hun,  188. 

A  promise  not  to  use  a  process  without  the  con- 
sent ot  the  inventor,  not  knowing  it  was  claimed 
as  an  invention,  creates  no  estoppel  against  ques- 
tioning the  validity  of  a  subsequent  patent  there- 
for whfob  the  inventor  obtained  to  protect  hie 
rights,  instead  of  relying  oo  the  promise.  Leggett 
V.  SUndard  OU  Co.  149  U.  8. 287  (87: 737).  63  Pat.  Off. 
Oax.1201. 

A  mortgagor  who  holds  out  to  a  bank  holding 
notes  to  secure  indorsement  upon  which  the  mort- 
gage was  made  the  validity  of  tbe  bond  and  mort- 
gage is  estopped,  as  against  the  bank,  to  assert 
their  invalidity.  First  Nat.  Bank  of  Sing  Sing  v. 
Knevals,6l  N.  7. 8.  R.  22. 

One  who,  for  the  purpose  of  procuring  a  machine 
oo  oradtt,  represents  to  the  seller  that  his  wife 


owns  certain  real  estate  conveyed  to  them  botb 
and  by  him  conveyed  to  ber,  and  will  give  a  mort- 
gage thereon  to  secure  the  purcbara  price,  is  ea> 
topped,  after  tbe  machine  has  been  delivered  to 
him  In  consideration  of  such  mortgnsreand  his  wife 
has  died,  from  asserting  that  the  property  was  held 
by  himself  and  wife  by  the  entirety,  and  that  the 
mortgage  Is  invalid.  Vellum  v.  Demerle,  65  Hun« 
54:). 

A  married  woman  who  siflrns  a  power  of  attorney 
in  blank  to  transfer  a  certificate  of  stock  held  io 
ber  name,  partly  filled  up  by  ber  husband  and  wit- 
nessed by  him,  cannot  reclaim  the  stock  from  a 
bona  fide  holder  who  has  advanced  money  on  tbm 
faith  of  such  power  of  attorney,  on  the  ground 
that  tbe  use  thereof  was  unauthorized  by  ber^ 
Souder  v.  Columbia  Nat.  Bank,  156  Pa.  374. 

A  son  having  the  right  as  against  his  father  to 
remove  as  chattels  improvements  affixed  to  land« 
the  equitable  title  to  which  he  had  procured  from 
the  latter,  is  estopped  by  Joining  with  him  in  a 
mortgage  of  tbe  land  in  which  the  improvementa 
are  treated  as  part  thereof,  to  assert  that  such  im- 
provements are  not  fixtures  as  ogainst  the  mort* 
gagees  having  no  notice  of  such  right  and  those 
claiming  under  them.  McFadden  v.  Allen,  19  L.  B» 
A.  440, 134  N.  T.  489. 

A  vendor  of  a  village  lot  having  a  barn  at  the 
rear,  to  which  there  is  no  access  for  teams  except 
across  the  rear  of  an  adjoining  lot  retained  by  him* 
is  estopped,  by  parol  representations  made  at  the 
time  of  the  sale,  that  there  was  a  right  of  way 
across  the  latter  lot,  to  deny  its  existence,  althougb 
no  such  right  is  mentioned  in  the  deed.  Mattes  v* 
Frankel,  65  Hun.  206. 

An  Indorser  of  a  note,  who  upon  a  purchaser 
thereof  Informing  him  that  be  has  bought  a  note 
indorsed  by  him  In  a  certain  amount^  teUa  ^Vc^ 
that  he  does  not  remeoiYMBB  Vq^otsNaih  a^  \tf>\A\<9K 
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Company,  the  Wabash  Company,  and  the 
Humeston  &  SbenaDdoab  Railway  Company, 
upon  which  a  final  decree  of  foreclosure  was 
entered  and  the  property  ordered  to  be  sold; 
32 11  that  upon  the  confirmation  of  such  *sale 
the  Missouri,  Iowa  &  Nebraska  Company,  the 
Humeston  &  Shenaodoah  Company,  and 
the  Mercantile  Trust  Company  were  each  or- 
dered to  execute  and  deliver  to  the  purchaser 
deeds  of  the  property;  that  in  pursuance  of 
•uch  decree  the  property  was  sold  in  1886,  and 
Jesup  and  Thatcher  became  the  purchasers; 
that  these  purchasers  having  conveyed  the 
property  to  the  plaiotiil  the  same  was  turned 
over  to  it  in  December,  1886;  that  subsequeut- 
ly,  in  pursuance  of  such  decree,  the  Missouri, 
Iowa  &  Nebraska  Company  and  the  Mercan- 
tile Trust  Company  executed  to  Jesup  and 
Thatcher  their  respective  deeds  of  conveyance 
of  all  their  interest  in  the  railway  property, 
and  that  Jesup  and  Thatcher  afterwards,  for 
a  valuable  consideration,  and  in  further  ex- 
ecution of  their  said  trust,  conveyed  the  same 
to  the  plaintifiP.  Plaintiff  further  averred  that 
the  mort$rage  of  the  Mercantile  Trust  Company 
was  made  after  the  original  injuncti  >n  pro- 
ceedings were  commenced;  that  by  the  title 
acquired  through  the  foreclosure  of  the  same, 


and  the  several  deeds  of  conveyance  to  it, 
plaintiff  became  entitled  to  all  the  rights  aod 
privileges  of  the  injunction  decree  in  the  orig- 
inal sun,  and  to  have  the  same  revived  against 
the  defendants.  To  this  amended  bill  the  ofl9- 
cers  of  Scotland  county  filed  an  answer,  deny 
ing  that  any  title  was  acquired  by  the  plaintiff 
through  the  lease  of  1880,  or  the  mortgage  of 
1881,  but  that  all  such  title  was  acquired 
through  the  foreclosure  of  the  mortgage  of 
1870,  and  the  sale  thereunder  in  1886.  The 
answer  further  averred  that  the  whole  of  the 
contract,  lease,  and  mortgage  of  1880  and  1881 
was  an  abortive  attempt  to  provide  against  a 
foreclosure  and  sale  under  the  mortgage  of 
1870,  and  having  failed,  the  whole  of  said  pro- 
ceedings were  practically  rescinded  by  order 
of  the  court  in  which  the  foreclosure  proceed- 
ings were  carried  on. 

On  January  10,  1891,  upon  the  supplemon 
tal  bill,  the  answers,  replication  and  proofs, 
a  final  decree  was  entered  dismissing  the  bill 
of  revivor  upon  the  ground  that  plaintiff's  title 
to  the  property  related  back  to  the  mortgage 
of  1870,  and  that  it  acquired  no  title  under  the 
mortgage  of  1881. 

From  this  decree  an  appeal  was  taken  to 
this  court. 


•uch  an  amount,  but  that  if  bis  name  Is  on  the  back 
it  is  ffood  and  will  he  paid,  ia  not  estopped  to  assert 
that  the  note  has  been  raiscHl  or  forged.  Pearson 
T.  Hanlin,  05  Mlcb.  960. 

A  maker  of  a  promissonr  note  who  assures  one 
about  to  purchase  it,  that  it  is  good  and  will  be 
paid,  and  offers  to  pay  it  before  or  about  the  time 
of  its  maturity,  is  estopped  from  sotting  up  a  de- 
fense to  the  note,  or  prosecuting  an  application  to 
open  a  Judgment  entered  upon  a  warrant  contained 
therein.    Humphrey  v.  Tozier,  154  Pa.  410. 

A  matter  of  a  note  given  upon  a  oonsideratlon 
which  bas  failed,  or  procured  by  fraud,  is  estopped 
to  deny  bis  liability  where  he  bas  signed  a  writing, 
stating  that  the  note  is  a  bona  fide  debt  and  there 
fa  no  offset  discount,  or  defense  tbereto.  aod  that  it 
is  good  against  him  and  will  be  paid  to  tbe  payee 
or  his  assignee,  wbere  the  note  is  purchased  in 
food  faith  and  before  maturity,  in  reliance  upon 
such  writing.  Crahtree  v.  Atcblaon,  14  Ky.  L.  itep. 
818. 

Voting  at  a  subsequent  illegal  election  which  re- 
flults  in  a  tie  will  not  estop  a  resident  In  a  school 
district  from  seeking  equitable  relief  to  prevent 
the  school  directors  from  ijrnoring  the  result  of  a 
legal  election  which  established  the  site  for  a 
•cbool  hoasc,  and  expending  the  funds  upon  a  site 
Dot  lawfully  selected.  School  Direotoia  v.  Wright, 
48  III.  App.  270. 

A  corporation  is  estopped  from  asserting  that  an 
agreement  performed  by  the  other  party  is  ultra 
vfres  on  its  part.  Homestead  Bank  v.  Wood,  1 
Misc.  145. 

A  corporation  is  estopped  to  deny  that  it  was 
legally  organized  at  the  time  it  issued  stock  to  a 
person  because  its  charter  was  not  reglstcied.it 
the  corporation  is  legally  organized  at  the  time  of 
the  suit.  Koll  V.  St.  Louis  &  a  SmelL  &  M.  U.  Co. 
C8  Mo.  App.  69. 

A  new  company  formed  to  take  title  to  all  the 
property  of  existing  corporations,  which  are  in  fact 
to  go  out  of  existence  for  Its  benefit,  is  estopped  to 
claim  that  any  of  the  old  oorporatlon  are  in  exis- 
tence so  as  to  preclude  the  stockholders  in  one  of 
them  from  suing  to  compel  the  Issue  to  him  of 
stock  In  tbe  new  oompar-  In  lieu  of  that  held  by 
tim  Id  the  old,  where  it  iuts  entered  the  stock  up- 

4M 


on  its  books  as  belonging  to  him,  and  Its  refusal  to 
deliver  it  bas  been  placed  solely  on  the  ground  of 
hid  nonpayment  of  a  sum  alleged  to  be  equitably 
owing  by  him  to  a  third  person.  Anthony  v. 
American  Glucose  Co.  49  N.  Y.  S.  R.  857. 

One  who  has  acted  as  a  shareholder  and  proprie- 
tor in  a  corporation  is  estopped  as  against  creditors 
from  repudiating  that  relation.  Klmhall  v.  Davis, 
6£  Mo.  App.  194. 

Defendant  in  an  action  of  unlawful  detainer 
brought  by  a  mining  company  in  its  proper  cor- 
porate name  against  one  of  its  tenants  who  has 
leased  one  of  Its  tenement  houses  and  has  l)cen  en- 
gaged  in  mining  coal  for  it,  is  estopped  to  deny  the 
power  ot  tbe  corporation  to  execute  the  lease  un- 
der a  different  name  assumed  for  its  own  conven- 
ience, where  he  accepted  said  lease,  occupied  the 
premises  and  paid  rent  thereunder.  Mar  met  Co.  v. 
Archibald.  87  W.  Va.  778. 

A  party  who  has  contracted  with  a  corporation  as 
such  cannot  afterwards  raise  the  objection  that  at 
the  time  he  entered  into  such  contract  the  corpora- 
tion was  not  legally  incorporated,  if  such  corpora- 
tion could  constitutionally  exist*  Marmet  Ca  v. 
Architmld,  supra, 

A  cashier  is  estopped  to  deny  the  right  of  the 
Ixifik  to  commlmions  for  tbe  sale  of  bonds  which 
he  made  acting  for  tbe  bank  otficially,  and  at  tbe 
bank*s  Instigation.  Mt.  Vernon  Bank  v.  Porter, 
52  Mo.  App.  244. 

Agents  of  a  foreign  insurance  company  who  col- 
lect premiums  for  it  in  the  state  are  estopped,  loan 
action  by  it  for  recovery  ot  such  premiums,  to  as- 
sert that  the  company  is  not  authorized  to  do  busi- 
ness in  the  state.  Peon  Mut.  L.  Ins.  Co.  v.  Bradley, 
51  N.  Y.  8.  It.  39. 

Persons  seeking  to  enforce  the  liability  of  a  cor* 
poration  with  which  they  have  dealt  are  not 
estopped  from  denying  the  rightful  existence  of 
the  corporation  and  holding  the  corporators  liable 
as  partners.    Cleat  on  v.  Emery,  49  Mo.  App.  845. 

A  corporation  defendant  inacasecannot  dispute 
tbe  fact  that  a  certain  person  is  Its  president  when 
I  recognizance  given  by  the  corporation  is  signed 
by  him  as  president,  and  in  the  al>senoe  of  such 
recognizance  it  would  have  no  standing  in  court. 
Uaboook  v.  St.  Louis  DrayageCo.  61  Mo.  App.  24. 
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Mettri,  John  F.  Dillon,  Felix  T. 
Hug^hes  aod  Thomas  De  Witt  Cuyler, 

for  appellant: 

Deeds,  when  made  by  a  master  or  commis- 
sioner, bave  exactly  the  same«»ffect  as  if  made 
by  the  party  himself,  and  such  will  the  effect 
of  the  decree,  especially  where  the  proceed- 
ines  are  in  equity. 

Pom.  Eq.  Jur.  ^  1817:  Hoffman  t.  Stiger, 
28  Iowa,  802;  King  v.  Bilt,  28  Conn.  598;  Uitt 
Y.  Watwn,  18  Mo.  274;  Illinois  Grand  Trunk 
JL  Co.  ▼.  Wade.  140  U.  8.  65  (85:  »42). 

The  statute  of  Missouri  makes  the  railroad 
company  operating  the  road  the  representative 
for  the  assessment  and  collection  of  taxes  of 
all  interests  in  the  property,  and  a  suit  against 
the  railroad  company  would  cut  out  a  bond- 
holder without  his  being  a  party  on  the  record 
to  such  suit. 

Freem.  Judgm.  (2ded.)  §§  174, 176;  Cooley, 
TaxD.  (2d  ed.)  §^  411.  615;  Black  well,  Tax 
Titles,  616;  Hilliard,  Mortg.  ^^  440.  442; 
Boteers  ▼.  Ckambers,  63  Miss.  259;  Harris  v. 
BtaU.  55  Bliss.  50;  Knox^.  Huidekoper,  21  Wis. 
527:  Parker  ▼.  Baxter,  2  Gray.  185;  Turner  v. 
thnith,  81  U.  8.  14  Wall.  553  (20:  724);  Qeekie 
▼.  Kirbff  Carpenter  Co,  106  U.  S.  379  (27:  157). 

The  facts  in  the  two  cases  require  different 
pleadings  and  proof.  The  decision  in  the  one 
case  does  not  necessarily  dispose  of  the  other, 
and  as  shown  by  the  decision  of  the  court  did 
Dot  do  it 

Cromwell  r.  Bae  County,  04  U.  8.  351, 
(24:195);  RusseU  ▼.  Place,  94  U.  8.  606  (24: 214); 
^■esbitt  ▼.  Riverside  Independent  List.  144  U. 
8.  610  (36:  562). 

All  cases  were  appealed  to  this  court,  which 
prevented  their  use  as  an  estoppel  in  any  case. 

Freem.  Judgm.  (2d  ed.)  §  325;  Cohn  v.  Leh- 
man,  93  Mo.  574;  Woodbury  v.  Bneman,  13 
Cal.  634;  HaynesY.  Ordieay,  52  N.  11.  284;  Me- 
C'irdy  V.  Alpha  Gold  A  8.  Min,  Co.  3  Nev.  27. 

The  original  Secor  dec.»'ce,  although  brought 
by  stockholders  was  in  effect  a  decree  in  favor 
of  the  Missouri,  Iowa  «&  Nebra^^ka  Railway 
Company  against  the  counties  and  tax  collccl- 
ing  ollicials  and  successors. 

i)OfUfe  V.  Woi'lsey,  59  U.  8..  18  IIow.  331, 
[15:4011;  Memphis  v.  Dean,  75  U.  8.  8  Wall. 
TO  [19:  ii281. 

Messrs.  J.  C.  Moore  and  F.  L.  Scho- 
field  for  appellees. 

Mr,  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  rai.ses  the  question  whether  the 
Keokuk  &  Western  Railroad  Company,  which 
is  now  the  owner  of  the  property  and  fran- 
chises of  the  Missouri,  Iowa  &  Nebraska  Rail- 
road Company,  is  entitled  to  revive  a  suit  orig- 
inally begun  oy  Secor  and  other  stockiiolders 
of  the  last  named  company,  against  the  ofh- 
cers  of  three  counties  in  Missouri,  to  enjoin 
the  collection  of  taxes  upon  properly  formerly 
belnn/iing  to  the  Missouri.  Iowa  &  Nebraska 
Bailrad  Company  and  now  owned  by  the 
plaintiff. 

(1)  Upon  demurrer  to  the  original  bill,  the 
court  held  that  the  plaintiff,  deriving  its  title 
from  the  foreclosure  of  a  mortgage  given  be- 
fore the  suit  which  it  sought  to  revive  had  been 
beffUD,  did  not  occupy  such  a  relation  to  Secor 
KDd  the  other  etockbolden,  plaintiffs  in  the 


original  suit,  as  entitled  it  to  file  the  bill  or  In- 
voke the  decree  in  that  court  as  an  estoppel. 
In  the  case  just  decided  of  the  Keokuk  dt  West- 
ern Railroad  Compahy  ▼.  i>tate  of  Missouri,  we 
held  the  principle  of  that  ruling  to  be  correct. 
Upon  the  same  day  that  the  order  sustaining 
the  demurrer  was  entered,  viz,  March  25, 1890, 
leave  was  granted  to  amend  the  bill,  where- 
upon, and  obviously  for  the  purpose  of  meet- 
ing the  objection  raised  by  the  court  that  the 
only  title  to  the  property  claimed  by  the  plain- 
tiff was  one  derived  from  the  foreclosure  of 
the  mortgage  of  1870,  plaintiff,  on  April  18, 
1890,  procured  a  deed  from  Jesup  and  Thatcher 
of  their  interest  under  the  foreclosure  of  the 
mortgage  of  1881  to  the  Mercantile  Trust  Com- 
pany, a'nd,  on  April  28,  tiled  an  amendment 
to  its  bill  of  revivor,  settini;  up  this  and  otli.T 
deeds  as  evidence  of  title  through  the  mortgage 
of  1881,  which  was  given  after  the  original  in- 
junction proceedings  were  commenced  by  Secf>r 
and  claiming  that,  by  *its  title  through  [:$2;l 
the  foreclosure  of  this  mortgage,  and  through 
the  various  deeds  of  conveyance  following  the 
same,  plaintiff  was  entitled  to  the  l>erieiit  of 
the  injunction  decreed  in  tiie  Secor  suits,  and 
to  have  the  same  revived  and  enforced  against 
the  defendants. 

The  court,  however,  found  from  the  record 
evidence  that  the  plaintiff  derived  its  title  to 
the  properly  in  controversy  through  the  mort- 
gage of  June  1,  1870;  that  its  title  to  the  prop- 
erty in  question  related  back  to  that  mortcuge, 
and  hence  the  complainant  was  not  entitled  to 
the  benefit  of  the  original  decree.  In  this 
conclusion  we  also  concur.  The  facts  in  this 
connection,  so  far  as  we  gather  them  from  (he 
pleadings,  appear  to  have  been  that  a  l>ill  to 
foreclose  the  mortgage  of  June  1,  IhTO,  was 
filed  December  80, 1879,  a  decree  of  foreclosure 
rendered  thereon  October  02,  18"<0,  and  the 
property  ordered  to  be  sold.  Penciing  this 
foreclosure,  and  on  Februury  13,  18s0,  the 
Missouri,  Iowa  &  Nebraska  Railway  Com- 
pany, the  mortgagor,  with  the  consent  of  a 
majority  of  the  bondholders  under  the  mort- 
gaire  of  June  1,  1870,  entered  into  the  contract 
with  the  Wabash  Company  to  lease  its  road, 
and  to  induce  the  bondholders  to  surrender 
their  l)onds,  and  tnkc  in  exchange  therefor 
bonds  of  the  Wabash  Company  which  weic  to 
be  secured  by  a  new  mortgage  upon  the  Mis- 
souri, Iowa  <&  Nebraska  Company,  Pur- 
suant to  such  contract,  the  lease  whs  executed 
on  Septembers,  1880,  for  a  term  of  nicety- 
nine  years,  and  the  Wabash  Company  entered 
into  possession  of  the  road.  On  March  1, 
1881.  in  pursuance  of  the  contract  and  lease, 
a  mortgage  was  executed  to  the  Mercantile 
Trust  Company  to  secure  the  payment  of  2269 
bonds  made  by  the  Wabash  Company,  with  a 
provision  that  all  the  bonds  that  should  be 
received  by  the  trustee  in  the  course  of  the 
exchange  for  the  bonds  secured  by  the  mort 
gage  of  1870  should  be  retained  by  the  trustee 
for  the  protection  of  the  bondhoUfers. 

The  Wabash  Company,  having  become  in- 
solvent in  1885,  the  Farmers  Loan  &  Trust 
Company,  for  the  purpose  of  enforrinir  their 
decree  of  foreclosure  of  October  22,  1880,  filed 
a  supplemental  bill  setting  forth  the  proroed- 
inofs  ^subsequent  to  the  decree,  and  the  [Ht24L 
failure  of  the  leasee  cornxjaii^  Va  v^'^  \\i<iT<s.\A^\ 
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alleging  that  it  never  was  the  intention  of  the 
bondholders  uoder  the  first  mortgage  that  their 
bonds  should  be  canceled,  or  the  decree  of 
October  22,  1880,  vacated  or  annulled,  or  the 
right  to  execute  the  same  be  in  any  way  abro- 
gated or  impaired;  but  thai  it  was  the  design 
that  the  old  bonds,  havincr  been  exchanged, 
should  remain  in  the  hands  of  the  Mercantile 
Trust  Company  to  be  used  in  pursuance  of 
the  trust.  The  bill  further  charged  that  the 
decree  of  October,  1880,  was  still  in  full  force, 
and  that  the  tights  of  the  parties  interested 
could  not  be  fully  protected  otherwise  than  by 
a  judicial  sale  of  the  road  and  other  property 
covered  by  the  first  moitgage.  The  bill 
prayed  for  the  enforcement  of  the  decree  of 
October  22,  1880,  and  for  the  same  relief  that 
the  plaintiff  might  have  had  in  case  the 
matters  subsequent  to  the  decree  had  not  oc- 
curred, and  that  the  former  decree  might  be 
prom])tly  and  immediately  executed. 

A  deoree  upon  this  supplemental  bill  was 
entered  on  July  8,  1880.  The  decree  adjudged 
that  the  facts  set  forth  in  the  svpplementnl  bill 
ofrofiip'f'iht  were  true;  that  the  decree  of  Oc- 
tober, 1S5<0,  wii^  still  in  full  force,  and  was  not 
reversed,  vacated,  or  discharged.  After  set- 
ting forth  the  subsequent  proceedings  con- 
nected with  the  Wabash  lease,  the  exchange  of 
the  bonds,  etc.,  the  failure  of  the  mortc:agor  to 
pay  the  bonds  and  mortgages  mentioned  in 
the  decree,  it  ordered  the  mortgaged  premises 
described  in  the  decree  of  October,  ISSO,  to  be 
sold.  The  J^ale  was  made  August  19,  1886, 
and  was  subsequently  confirmed,  and  a  deed 
<'xecuted  by  the  master  to  Jesup  and  Thatcher, 
purchasers,  wlio  subsequently,  and  on  No- 
vember 26,  18r6,  executed  a  deed  to  the  Keo- 
kuk *fc  Western  Railroad  Company. 

From  the  maze  of  bills,  supplemental  bills, 
bills  of  revivor,  decrees  and  deeds  involved  in 
this  case  we  think  the  following  facts  clearly 
appear— (1)  That  the  decree  of  October  22, 
Ib'SO,  was  a  decree  for  the  foreclosure  of  the 
mortgage  of  1870,  and  of  that  alone;  (2)  that 
the  supplemental  bill  of  the  Farmers'  I^oan  & 
Trust  Company  was  filed  to  enfoice  that  de- 
:52r»l  cree;  *(8)  that,  in  the  decree  of  July  8. 
18H6,  retdered  upon  such  supplemental  bill,  17 
bonds,  issued  under  the  mortgpge  of  1870, 
whicli  had  never  been  exchanged,  were  pro- 
vided for  as  valid  liens  under  that  mortgage, 
and  under  that  alonf^;  (4)  that  the  bonds  held 
•4»y  the  Mercantile  Trust  Company,  as  trustee, 
which  bad  been  exchanged  for  the  prior  bonds, 
were  also  recognized  as  claims  secured  by  such 
nioilgace;  (5)  that  in  such  decree  no  mention 
was  made  of  the  mortgage  of  1881,  except  by 
way  of  recital,  and  as  part  of  the  history  of 
the  case;  (6)  that  the  sale  ordered  was  a  sale  in 
pursuance  of  the  prior  decree;  (7)  that  in  the 
master's  deed  to  Jesup  and  Thatcher,  and  in 
their  deed  to  the  Keokuk  &  Western  Rail- 
road Company,  no  allusion  whatever  was 
made  to  the  mortgage  of  1881. 

There  was,  it  is  true,  a  proviso  In  the  last 

decree  that,  byway  of  a  more  ample  protection 

to  the  purchasers,  the  defendants,  the  Missouri, 

Iowa  &  Nebraska    Railway    Company,    the 

Humeston  &  Shenandoah  Ttailway  Company, 

and  the  Mercantile  Trust  Company  should  ex- 

ecute  deeds  o!  the  property  to  the  purchasers, 

snd  thatia  punuance  of  iuch  orders  the  deeds 
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of  1890  were  executed.  But  it  is  clear  that 
nothing  in  fact  passed  by  such  deeds,  since  the 
deeds  of  the  master  to  Jesup  and  Thatcher,  and 
their  deed  to  the  Keokuk  &  Western  Railroad 
Company  had  already  conveyed  all  the  interest* 
of  the  defendants  to  the  properly  in  question. 

The  truth  is  that  in  these  proceeclings  the 
mortgage  of  1881  was  treated  as  an  abandoned 
security,  and  was  practically  ignored  in  the 
foreclosure  proceedings  which  culminated  in 
the  sale  of  the  road.  The  d*  eds  of  l^i90  were 
evidently  an  afterthought  for  the  purpose  of 
procuring  some  kind  of  title  under  the  mort- 
gage of  1881,  and  of  meeting  the  decision  of 
the  court  sustaining  the  demurrer  to  the  origi- 
nal bill  of  revivor. 

(2)  Plaintiff,  however,  makes  a  further 
claim  that,  under  the  law  of  Missouri  for  the 
taxation  of  railroads,  the  property  and  all  inter- 
ests therein  are  taxed  as  a  whole  to  the  company 
and  no  one  else,  and  that  proceedings  against 
the  company  by  suitor  oiberwise  will  divest  the 
mortcngecs  of  their  rights  *as  well  as  the  [3-0 
company  itself,  notwiibstaiiding  they  are  not 
made  parlies  to  the  proceedings;  that*the  bond- 
holders or  their  trustees  are  privies  to  such  tax 
proceedings  at  law,  and  that  inasmuch  as  the 
Secor  suit  was  a  bill  in  equity  to  prevent  a 
multiplicity  of  tax  suits,  which  would  become 
necessary  in  the  various  years  in  which  the  tax 
was  to  be  collected,  during  the  limiteii  ex- 
emption, it  follows  that  if  the  railroad  com- 
pany becomes  the  legal  representative  of  the 
bondholders,  or  their  trustee  in  the  tax  suit  at 
law.  the  same  would  be  true  in  a  proceeding  Iq 
equity  to  enjoin  such  taxes. 

Granting  the  eeneral  principles  above  stated 
to  be  correct,  that  a  lien  for  taxes  upon  the 
property  is  a  lien  upon  all  the  interests  in  such 
property,  and  that  proceedings  to  enforce 
such  lien  will  oust  the  mortgagees  of  their 
lien,  we  do  not  think  the  latter  part  of  the 
proposition  follows,  that  these  bondholders  or 
their  trustees  were  privies  to  the  suit  in  equity 
to  enjoin  such  taxes.  Indeed,  it  is  difilcult  1o 
see  how  the  fact  that  the  mortgagees  would 
be  bound  in  a  proceeding  by  the  state  to  enforce 
its  lien  for  taxes  would  have  any  bearing  upon 
the  point  in  controversy.  The  bill  sought  to 
be  revived  is  a  bill  to  enjoin  the  taxes  for  1879 
and  prior  years,  and  the  question  was  whether 
the  plaintiff  was  entitled  to  the  benefit  of  the  de- 
cree in  that  case.  This  depended,  not  upon  the 
question  whether  the  lien  of  the  state  for  taxes 
overrode  the  mortgagees'  lien,  but  whether  un- 
der the  settled  principles  of  law  the  purchaser 
under  the  mortgage  is  entitled  to  the  benefit 
of  an  estoppel  under  a  decree  obtained  in  a  suit 
beeun  afier  the  execution  of  his  mortgage. 
We  hold  that  it  would  not  have  been  estopped 
by  that  decree,  if  such  decree  had  been  ad- 
verse to  Secor  in  that  suit,  and  hence  as  estop- 
pels must  be  mutual,  it  cannot  claim  the 
benefit  of  an  estoppel  in  this  case.  The  Secor 
bill  was  a  bill  to  enjoin  the  collection  of  taxes 
for  certain  years;  if  the  court  had  decided 
that  the  plaintiffs  were  not  entitled  to  such  in- 
junction, but  that  the  taxes  were  valid,  we 
know  of  no  reason  why  the  Keokuk  &  West- 
ern Railroad  Company  would  thereby  l>e  es- 
topped to  maintain  a  bill  of  its  own  for  the 
same  purpose,  as  it  derived  its  title  to  the  prop- 
erty in  question  from  a  mortgage  long  ant»> 
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3271cedeDt  to  the  ^commencement  of  the  suit 
by  Sccor.  This  seems  to  have  been  the  view 
taken  by  the  supreme  court  of  Missouri  in 
Stafford  ▼.  Fixer,  82  Mo.  393,  In  which  that 
court  held  that  although  the  lien  of  the  slate 
for  taxes  ranks  all  other  liens  whether  prior  or 
aubsequent,  vet  in  a  suit  to  enforce  such  lien, 
the  holder  of  a  junior  incumbrance  must  be 
made  a  party,  if  ii  is  desired  to  divest  him  of 
his  rights;  otherwise  he  will  entitled  to  redeem 
from  the  purchaser  under  the  tax  lien.  See 
also  GitcheU  v.  Kreidler,  84  Mo.  478. 

The  decree  of  the  court  below  uai  eoreet,  and 
it  is  therefore  affirmed. 


B.  P.  DO  WELL,  IVfftn  Err., 

V. 

DANIEL  W.  APPLEGATE. 
(See  S.  0.  Reporter*!)  ed.  337-316.) 

Jvdfjmenl,  when  cannot  be  coilatei'ally  at- 
tacked — when  conclusive — estoppel  by  judg- 
ment, extent  of. 

L  Althouifb  the  presumption  in  every  stage  of  a 
causo  m  a  circuit  court  of  the  United  States  is 
that  the  court  is  without  jurisdiction  unless  the 
contrary  afBrmatively  ufpoars  trom  the  record, 
yet  Jf  such  Jurisdiction  docs  not  so  appear,  the 
Judjnnent  of  final  decreecannot,  for  that  reason, 
be  coUateraUy  attacked,  or  treated  as  a  nullity. 

JL  Even  if  the  U.  8.  circuit  court  errs  in  entertaining 
Jurisdiction,  its  determination  of  that  matter  is 
conclusive  upon  the  parties  before  it,  and  cannot 
be  questioned  by  them  or  either  of  them  collat- 
erally, or  otherwise  than  on  writ  of  error  or  ap- 
peal to  this  court. 

Jb  A  decree  in  a  Federal  court  which  adjudges  as 
between  all  the  parties  to  the  suit  in  that  court, 
that  certain  deeds  are  fraudulent  and  void,  and 
that  the  plalntilT  is  entitled  to  a  sale  of  the  lands 
sought  to  be  reached  in  the  suit,  in  satisfaction 
of  his  claims  and  directs  such  sale,  concludes 
every  matter  that  the  defendant,  under  the  plead- 
ings was  entitled  to  bring  forward,  and  after  such 
decree  has  been  fully  executed,  the  defendant 
cannot  have  the  same  issue  retried  in  an  inde- 
pendent suit  upon  a  title  which  ho  could  have  set 
up  but  chose  not  to  assert  before  the  decree  was 
rendered. 

•4.  A  Judgment  estops  not  only  as  to  every  ground 
of  recovery  or  defence  actually  presented  in  the 
action,  butalso  as  to  every  ground  which  might 
have  been  presented. 

[No.  209.] 

Argued  Jan,  18,  1894.    Decided  March  5,  ISH. 

'ScfTR.— As  to  jurisdiction  of  United  States  circuit 
tourt  depending  on  parties  and  residence^  see  note  to 
Emory  y.  Oreenough,  1:640. 

As  to  jurisdiction  of  United  States  circuit  court  de- 
pendent on  regtdence  of  parties:  proper  place  ofsuit^ 
aee  note  to  Roberts  v.  Lewis,  86: 679. 

As  to  eoiorable  conveyances  to  enable  suit  to  he 
trought;  fnotice  of  transfer,  when  no  objection:  cott- 
ptms;  residence  of  assignor,  see  note  to  McDonald  y. 
Smalley,  7: 287. 

AS  to  jurisdiction  of  United  States  courts  nver  com- 
^nkon  law  offenses,  see  note  to  United  States  v. 
Coolidge,  4: 124. 

As  to  estitpvel  by  judgment,  see  note  to  Aspden  ▼. 
Kixon.  11: 1060. 

Ah  to  judgmenU  when  conclusive;  res  jiuiicata,  see 
Aote  to  Jobnaon  Oa  ▼.  Wharton,  ante,  p.  428. 

162  U.  8. 


IN  ERROR  to  the  supreme  court  of  the  state 
of  Oregon,  to  review  a  decree  of  that  court, 
affirming  the  decree  of  the  circuit  court  of 
Douglas  county,  Oregon,  in  favor  of  the  plain- 
tiff, Daniel  W.  Appli'i^ale,  against  (he  defend- 
ant, B.  F.  Do  well,  enjoining  said  defendant, 
from  asserting  any  title  or  claim  by  virtue  of 
the  lattcr's  deed  under  a  decree  of  ihe  Federal 
court  to  a  tract  of  land,  in  said  Douglas  couo- 
ly,  Oregon,  containing  forty  acres.  Hererned, 
and  cause  remanded  for  further  proceedings. 

See  same  case  below,  15  Or.  513.  17  Or.  209. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  E.  Dowell  and  John  H.  Mit- 
chell, for  plaintiff  in  error: 

A  former  judgment  between  the  same  par- 
ties iu  which  a  claim  was  decided,  or  waa 
properly  involved  and  miglu  have  been  de- 
cided, is  a  bar  to  another  action  or  suit  as  to 
suoli  claim. 

Stoklon  V.  ford,  59  U.  S.  18  How.  418 
(15:395);  Rarrett  v.  Jh ailing^  8  Or.  15G:  liel- 
linger  v.  Craigue,  31  B.irl).  5;U;  Helmtv,  Afar- 
gati,  74  U.  S.  7  Wall.  G19  (lU:  205);  Crommll 
V.  Sac  Count!/,  94  U.  S.  :J5l  (24:  195);  JJavis 
V.  Brown,  04  U.  8.  423  (24:  204);  ydl  v.  Tot- 
wan,  12  Or.  2S9;  Htarr  v.  JSfark,  1  Sawy.  275; 
Young  V.  Babilon,  91  Pa.  2sO;  Wright  v.  Dun- 
ning, 46  111.  271.  92  Am.  Dec.  257;  Mchols  v. 
Dibrell,  61  Tex.  539;  Chapman  v.  Chapman, 
59  Pa.  214;  Edwardsy.  Steicart.  15  Barl).  67. 

If  j>laiDtifT's  claim  was  uot  actually  litigated 
aud  d<'termined  in  the  case  in  the  Federal 
court  it  was  properly  involved  therein,  aud 
miuht  and  should  have  been  determined;  heoce 
the  estoppel  operates. 

Freem.  Jiulgm.  ^  249;  Herman,  Estoppel, 
§  409;  Wnght  v.  Dunning,  46  III.  271,  93 
Am.  Dec.  257;  Winjidd  v.  Bacon,  24  Barb. 
154;  Footc  v.  Sprague,  12  IIow.  Pr.  3.')5;  Fara- 
nin  V.  Thomasson,  45  Ga.  553;  Is  ass  v.  Van 
Swearingen,  10  Serg.  &  li.  145. 

A  person  is  estopped  who,  wlicn  he  has  full 
opportunity  to  assert  his  claim  both  in  court 
aud  out  of  court,  stands  by  and  permiis  a  sale 
of  his  own  property  under  a  juiliciul  decree. 

Epiey  V.   ^VitheroiP,  7   Watts,  1(55;  Cirr  ▼. 
Wallace,  7  Watis,  400:  Btrinffer  v.  Striker,  2 
N.  Y.  19;   Young V.  Bahilnn,  91  Pa.  285. 

The  decree  of  the  Federal  circuit  court  is 
conclusive  as  to  the  laud  in  quesiiou.  It  is  uot 
vulnerable  to  collateral  attack. 

MeCormick  v.  Sutlivant,  23  U.  S.  10  Wheat. 
192  (6:  300);  Ex  parte  Watkin»,  2.S  U.  8.  8 
Pet.  193  (7:  650);  Kennedy  v.  Bank  of  Georgia, 
49  U.  S.  8  How.  586  (12:  1201));  llafw,  Hutc/i^ 
inson,  55  U.  S.  14  IIow.  580(14:  553);  Ml  v. 
Mtrrifield,  109  N.  Y.  203;  Ferrefs  Case,  6 
Coke,  7;  Henderson  v.  Jlendei^son,  3  Ilare,  115; 
Bagot  V.  Williams,  3  Barn,  ifc  C.  241;  liobcrts 
V.  Heim,  27  Ala.  678;  Stafford  v.  Clark,  2 
Bing.  332;  MUler  v.  Covert,  1  Wend.  487. 

Mr,  J.  N.  Dolph,  for  defendant  in  error: 

The  circuit  court  of  the  United  Slates  did 
not  have  jurisdiction  of  the  cause. 

Little  York  Gold  Wash.  <&  W.  Co.  v.  Kcifes, 
96  U.  8.  199  (24:  656);  Tenntssee  v.  Datia,  100 
U.  8.  257  (25:  648i;  Starin  v.  Neu>  York,  116 
a.  8.  257  (29:  890);  Dowell  v.  Giiswold,  5 
Sawy.  39:  Dowell  v.  Applff/ate,!  Sawy.  232; 
Umed  States  v.  Ishnm,  84  U.  8.  17  Wall.  504 
(21:  730):  Sime  v.  Utnoard,  4  Nev.  473. 

The  plaintiff  in  this  cause  was  not  estopped 
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from  ftetting  up  bis  title  to  tbe  land  in  ooo- 
trovers^',  acquired  by  a  duly  executed  aud  re- 
corded deed,  and  for  a  sufficient  consideration, 
prior  to  tbe  commencement  of  tbe  suit  tried  in 
the  United  States  circuit  court,  altbougb  made 
defendant  tberein  as  to  other  conveyances,  the 
bill  in  that  suit  containing  no  alleviations  con- 
ceriiin«:  his  deed  or  title  acquired  thereunder 
to  the  land  in  controversy  in  this  suit. 

Bieclow,  Esioppel  (5lh  ed.)  188;  Cromtoell 
T.  Siie  County,  94  U.  S.  851  (24:  195);  Bissell 
y.  .-Spring  Valley  Twp.  124  U.  S.  231  (31:  413); 
Glenn  v.  Savage,  14  Or.  507;  Capcrton  v. 
SrJimuU,  26  Cal.  479:  Garwood  v.  Garwood,  29 
Col.  514;  Foye  v.  Vatch,  133  Mhss.  105;  Rui- 
•ell  V.  Place,  94  U.  8.  608  (24:  215);  GhrUman 
▼.  Ilarman,  29Gratt.  499;  Gardners,  Raisbcck, 
28  N.  J.  Eq.  71;  McNntt  v.  Trogden,  29  W. 
Va.  469;  Griffin  ▼.  Wallace,  66  Ind.  410;  Par- 
neU  V.  JJahri,  61  Cal.  131;  Waterman  v.  Mar- 
rill,  72  Cal.  48;  Adami  v.  Adams,  25  Minn. 
72;  Aurora  v.  West,  74  U.  S.  7  Wall.  82 
(19:  42);  Sccor  v.  Slurgii,  16  N.  Y.  648;  Bur- 
Un  V.  Shannon,  99  Mass.  200. 

Mr.  Justice  Harlan  delivered  tbe  opinion 
of  the  court: 

This  case  involves  the  title  to  a  tract  of  land 
In  Douglas  county,  Oregon,  containing  forty 
828}  acres,  part  of  what  is  known  *a8  the 
donation  land  claim  of  Jesse  Applegate,  num- 
ber thirty  eight,  in  township  twenty  two  south, 
of  rHUjre  live  west  of  the  Willamette  meridian. 

The  defendant  in  error,  Daniel  W.  Apple- 
frate,  iiolds  under  a  deed  executed  to  him  by 
William  H.  H.  Applegate  and  wife,  dated  Oc- 
tober 8, 1J<74.  and  recorded  October  81.  1874. 
Be  brought  this  suit  in  the  circuit  court  at 
Dcmglas  county,  Oregon,  to  obtain  a  decree 
removing  the  cloud  upon  his  alleged  title  cre- 
ated by  a  deed  made  to  tbe  defendant  Dowell 
by  a  master  in  chancery,  pursuant  to  an  order 
of  the  ('ircnit  Court  of  the  United  States  for  the 
District  of  Oregon,  in  a  suit  determined  by 
that  court  in  which  Dowell  was  plniuiilT  and 
Daniel  AV.  Applegate  was  one  of  the  defend- 
ants. At  a  sale  held  in  conformity  with  the 
final  decree  in  that  suit,  Dowell  became  tbe 
pui chaser  of  the  land  in  question.  That  side 
was  duly  confirmed,  and  a  deed  executed  to 
bim.  From  that  decree  of  sale  no  appeal  was 
taken. 

Dowell  bases  his  claim  to  the  land  upon  tbe 
decree  and  ortlers  in  the  above  suit  in  the  cir- 
cuit court  of  the  United  States;  and  tbe  con- 
trolling question  before  this  court  is  as  to  tbe 
elTect  of  that  suit. 

The  stute  court  did  not  give  to  the  decree 
and  orders  in  the  Federal  court  the  effect 
claimed  for  them;  and  it  is  necessary  to  a  clear 
understanding  of  the  grounds  upon  which  it 
refused  to  do  so,  that  we  ascertain  the  precise 
nature  of  the  procceilings  in  the  latter  coiirt. 

From  the  recitals  in  a  supplemental  bill  filed 
by  Dowell  in  the  suit  in  the  Federal  court,  it 
appears  that  tbe  suit  was  commenced  on  tbe 
11th  day  of  October,  1879,  in  the  circuit  court 
of  Douglas  county,  Oregon,  and  was  sub^e- 
quentlv  removed  into  theCircuit  Court  of  tbe 
United  States  for  the  District  of  Oregon.  Up- 
on whose  application,  or  upon  what  grounds, 
it  was  so  reuioved,  the  record  before  us  does 
sot  clearly  ahow.     But  it  doea  appear  that 


Dowell,  on  tbe  5tb  day  of  April,  1881,  In  order 
to  conform  bis  pleadings  to  the  practice  of  tbe 
courts  of  tbe  United  States,  sitting  in  equity, 
filed  a  bill  in  the  Federal  court  disclosing  toe 

f rounds  of  his  suit.  Tbe  defendants  were 
esse  Applegate,  and  his  wife,  *Cynthia  [329 
Ann  Applegate,  William  H.  H.  Applegate. 
Daniel  W.  Applegate.  Peter  Applegate,  Sallie 
Long.  Jobn  C.  Drain,  Jonas  Ellensberg,  and 
Charles  Putnam. 

The  bill  filed  by  Dowell  made  tbe  following 
case:  In  a  suit  broutrht  on  tbe  ofiScial  bond  of 
one  May,  secretary  of  state  of  Oregon,  execut- 
ed September  6,  1862 — his  sureties  being  Jesse 
Applegale,  O.  Jacobs,  and  James  Kilgore — 
judgment  was  entered,  June  24. 1874,  in  favor 
of  the  state  for  the  sum  of  $1622.50,  and  the 
costs,  expenses  and  disbursements  of  the  action. 
That  judgment  was  unsatisfied  in  whole  or  in 
part  when  Dowell  brought  bis  suit. 

On  the  4th  day  of  August.  1874,  in  a  suit  in- 
stituted in  the  circuit  court  of  Marion  county, 
Oregon,  against  Dowell  and  Jesse  Applegate, 
who  were  sureties  on  the  official  bond  of  May, 
dated  August  4,  1866,  for  another  term  of  the 
office  of  secretary  of  state,  tbe  state  recovered 
judgment  for  the  sum  of  $^9:9.85,  together 
with  the  coats,  expenses,  and  disbursements  of 
tbe  action.  That  judgment  was  duly  entered 
August  11,  1877.  on  tbe  judgment  lien  docket 
of  Douglas  county.  Prior  to  June  27,  1878, 
Dowell  paid  on  it  tbe  sum  of  $10,837.75;  and. 
on  that  day,  he  recovered  a  judgment  in  the 
circuit  court  of  Douglas  county  against  Jesse 
Applegate,  as  co-surety,  for  the  sum  tof 
$1882.19.  with  costs,  expenses,  and  disbur«e- 
ments.  That  judgment  was  also,  and  on  the 
day  of  its  rendition,  entered  on  the  judgment 
lien  docket  of  Douglas  county. 

A  balance  of  $1385.61  due  the  state  on  ita 
judgment  was  paid  by  Dowell,  November  16, 
1878.  He  gave  notice,  November  23,  1878, 
in  conformity  with  the  statutes  of  Oregon,  that 
he  claimed  the  benefit  of  the  judirmeut  of  the 
state  against  Jesse  Applegate  for  contribu- 
tion of  said  sum,  with  costs  and  expenses, 
and  that  notice  was  duly  entered  of  record.  An 
execution  was  issued  April  4,  1^79,  on  the 
state's  jud'iment,  with  costs,  etc.,  and  under 
it  tbe  lands  levied  on  were  sold  May  t31,  1879. 
to  Jes§e  Applegate  for  upwards  of  $1200.  Thia 
left  due  to  Dowell  on  that  execution  $2S4.61, 
with  interest  from  May  Z\,  18 ;9. 

The  amount  due  Dowell,  January  1, 1881, 
from  Jesse  Applegate,  *on  both  of  the  [3iiO 
above  judgments,  with  interests  and  costs,  was 
$6584.09.  Execution  was  issued,  September 
17,  1879.  in  his  favor  for  $4sfi2.8l.  and  waa 
duly  returned  "no  property  found."  A  sec- 
ond execution  issued  October  7,  1879,  with  %, 
like  result. 

Jesse  Applegate  was,  atone  time,  the  owner 
in  fee  of  the  north  half  of  a  donation  land 
claim,  with  a  life  estate  in  the  south  half  that 
had  been  set  apart  to  bis  wife — such  chtim 
having  been  taken  up  in  1849,  under  the  lawa 
of  the  provisional  government  of  Oregon,  and 
afterwards  under  the  Act  of  Congress,  ap- 
proved September  27,  1850,  entitled  ''An  Act 
to  Create  the  Office  of  Surveyor  General  of  the 
Public  Lands  in  Oregon  and  to  Provide  for 
tbe  Survev,  and  to  Make  Donations  to  Settlera. 
of  the  said  Public  Lands."    The  tract  of  land 
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80  taken  up  contained  842  acres,  and  was 
known  on  ibe  surveys  and  maps  of  the  United 
States  as  Jesse  A pplcgate's donation  and  claim 
No.  88,  in  township  22.  He  was.  also,  the 
owner  of  otber  lands  in  Douglas  county,  Ore- 
gon. 

Dowell's  bill  referred  to  deeds  purporting  to 
have  been  executed  in  18G7  and  1869  by  Jesse 
Applepate  and  wife  to  W.  H.  H.  Apple 
gate,  Daniel  W.  Applegate,  Peter  Applcgnte, 
Sallie  Applegate,  and  Charles  Putnam — cliil- 
dren  and  giandcbildren  of  the  grantors — for 
lands  aggregating  more  than  a  thousand  acres, 
a  large  part  of  which  was  within  the  above 
donation  claim.  It  is  also  referied  to  a  deed 
executed  June  24.  1871,  by  W.  H.  H.  Apple- 
gate,  conveying  to  Charles  and  John  C.  Diain, 
for  $2000  in  cash  paid,  200  acres  in  the  south 
half  of  that  claim. 

In  respect  of  all  of  the  above  deeds  the 
charge  was  that  they  were  fraudulent  and  void 
as  against  the  state  of  Oregon  nnd  Dowell; 
that  ihe  respective  deeds  to  William  H.  H. 
Applegate  and  Daniel  W.  Applegate,  dated  in 
1867,  were  antedated  for  the  purpose  of  de- 
ceiving, cheating,  delaying,  and  defrauding 
the  state  and  Dowell,  and  were,  in  fact, 
not  made  and  delivered  until  1869.  In  re- 
spect to  the  deed  of  June  24,  1871,  the  charge 
was  that  the  price  paid  by  the  grantee  was 
$2000,  "yet  the  deed,  to  conceal  the  value  of  the 
land  and*  to  cheat  and  defraud  the  creditors  of 
Sii  1  ]  Jesse  Applegate  *ai)d  to  make  the  price 
correspond  with  the  said  deed  of  Jesse  Apple- 
gate  and  his  wife  to  the  said  William  H.  H. 
Applegate,  on  its  face  only  expresses  the  con- 
sideiation  of  $500,  and  it,  in  place  of  having  a 
revenue  stamp  of  $2,  as  was  required  by  The 
Act  of  Congress  at  the  date  of  said  deed,  only 
has  a  revenue  stnmp  of  50  cents  on  it."  Dow- 
ell's bill  also  averred  that  all  of  said  deeds  were 
"  illetral  and  a  fraud  under  the  siatute  of  the 
Uniie<l  States  entitled  •  An  Act  to  Provide  In- 
ternal Kevcnue  to  Support  the  Government 
and  lo  Pay  Interest  on  the  Public  Debt,'  ap- 
proved 30th  day  of  June,  1864,  and  the  amend- 
ments thereunto;  that  an  inadequate  consid- 
eration was  expressed  in  each  of  said  deeds 
by  the  erantors  and  gnintees  with  the  intent 
01  evading  the  provisions  of  said  statute;  that 
the  grantors  and  grantees  well  knew  the  land 
conveyed  by  each  deed  was  at  the  date  thereof 
worth  in  cash  more  than  $1000,  and  each  of 
them  have  a  revenue  stamp  on  them  of  50 
cents  and  no  more,  not  one  half  the  amount 
requireti  by  said  Act  of  Congress,  and  the  re- 
cording of  each  of  them  was  in  violation  of 
the  spirit  meaning  of  sections  152,  156,  and 
158  of  said  statute;  that  none  of  said  stamps 
have  been  cancelled  by  writing  the  date  when 
the  deed  was  so  used  or  stamps  afTixed  on  the 
same,  and  none  of  them  have  the  initials  of 
the  person  usin^  them  or  affixing  the  same 
prior  to  the  placmg  said  deed  on  the  records 
of  Douglas  county  in  the  state  of  Oregon." 

The  relief  sought  by  Dowell  was  a  decree  de- 
claring the  above  mentioned  deeds  to  be  ille- 
gal, fraudulent  and  void  as  to  him;  ordering 
the  Bale  of  the  lands  described  in  the  bill  under 
the  Judgments  in  favor  of  himself  and  the 
Btate;  that  an  account  be  taken  of  the  rents. 
Issues,  and  profits  of  each  tract  for  the  six 
years  preceding  the  commencement  of   ihe 
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suit;  that  the  grantees  be  compelled  to  pay  the 
rents,  issues,  and  profits  on  the  tracts  severnllv 
deeded  to  them;  and  that  plaintiff  have  such 
other  relief  as  in  equity  and  good  con- 
science was  proper. 

Daniel  W.  Applegate,  May  2.  1881.  filed  an 
answer  to  DowelTs  bill,  putting  in  issue  most 
of  Hs  mateiial  allegations  and  denying  that 
Dowell  was  entitled  to  the  relief  asked  for  io 
the  bill.  He  denied  that  his  deeds,  or  either  of 
them,  were  *'*a  fraud  under  the  statutes  [H82 
of  the  United  States  or  any  statute  relating  to  in- 
ternal revenue,"  or  that  the  consideration  wat 
expressed  in  either  of  them  with  an  intent  to 
evade  the  provisions  of  that  or  any  other  stat- 
ute. He  admitted  that  each  deed  made  to 
him  had  on  it  a  stamp  of  fifty  cents  only,  but 
alleged  that  stamps  were  put  on  each  in  good 
faith  and  without  any  intent  to  evade  the  re- 
quirements of  the  statute  of  the  United  States, 
and  that  the  recording  of  such  deeds  was  not 
in  violation  of  any  law. 

He  made  no  reference  in  his  answer  to,  and, 
so  far  as  the  record  before  us  discloses,  did 
not  introduce  in  evidence,  the  deed  for  the 
forty  acres  made  to  him  October  8,  1874,  by 
William  H.  H.  Applegate.  alViough  that  deed 
is  wade  by  his  bill  in  the  present  action  th0 
faundittion  of  his  claim  to  tfiat  tract. 

By  the  final  decree  in  Dowel Ts  suit,  ren* 
dered  Januarys,  1883,  it  was  adjudged  that  on 
and  prior  lo  April  19,  1869.  Jesse  Applegate 
and  Dowell  were  jointly  and  severally  liable 
to  the  state  of  Oregon  in  the  sum  of  five 
thousand  and  five  hundred  and  fortv-six  dol- 
lars, as  sureties  on  the  official  bond  of  August 
4. 1866,  of  May,  secretary  of  state,  by  reason  of 
the  defalcation  of  that  officer,  which  sum  was 
equal  to  the  value  of  all  the  property  and  as- 
sets then  owned  and  possessed  by  Jesse  Apple- 
gate;  that  there  was  due  to  Dowell,  on  the  ao 
counts  mentioned  in  his  bill,  $7488.48,  for 
which  sum  with  interest,  he,  bv  virtue  of  his 
judgment,  obtained  June  27,  lS78,  had  a  lien 
upon  all  the  real  property  of  Jesse  Applegate, 
in  Douglas  county,  from  and  after  the  entry 
and  docketing  of  that  judgment;  that  "  on 
and  prior  to  April  19,  1869,  Jesse  Applegate 
was  the  owner  in  fee  simple  of  121.55  acres  of 
the  north  half  of  the  donation  claim  num- 
bered thirty  eight;  that  *'the  conveyance  of 
said  121.55  acres  by  said  Jesse  Applegate  to  his 
sons  William  H.  H.  Applegate  and  Daniel  W. 
Applegate,  by  deeds  dated  April  19  and  20, 
1809.  respectively,  was  voluntary,  and  without 
valuable  consideration,  and  in  fraud  of  the 
rights  of  the  plaintiff  herein,  and  is,  there- 
fore, as  to  him  and  his  assigns,  declared  to  be 
null  and  void."  The  decree  also  declared  void 
as  against  Dowell  and  his  assigns*a  deed  [•? 3ti 
to  Peter  Applejrate  for  two  tracts  containing 
together 41. 81  acres,  deeds  to  Daniel  W.  Apple- 
gate  and  Peter  Applegate  for  225  acres  In  the 
south  half  of  the  above  donation  claim,  and  n 
deed  to  Sallie  Applegate. 

The  decree  further  provided  that  unless 
Jesse  Appleeate,  Peter  Applegate,  Daniel  W. 
Applegate, William  H.H.  Applegate,  and  Sal- 
lie Applegate  paid  the  sum  adjudged  to  be  due 
to  Dowell,  within  a  named  time,  the  master  of 
the  court  should  sell,  as  upon  execution  at 
law,  all  the  interest  of  Jesse  Applegate  in  tk$ 
above  mentioned  tract  if  181.55  acres^  and  in  tbft 
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lands  embraced  in  the  deeds  to  Peter  Apple 
nte  and  Bailie  Apple^te,  coDtaiDing  respect- 
vwe\j,  41.81  and  160  acres,  and  that  the  pur- 
chaser should  he  entitled  to  the  possession  of 
the  premises  purchased,  upon  the  receipt  of 
the  master's  conveyaDoe  therefor.  The  tract  in 
dispute  is  part  of  the  tract  of  121.55  acres. 
The  bill  was  dismissed  as  to  Putnam  and  El- 
lensberg. 

In  respect  to  a  conveyance  to  William  H.  H. 
Applegate  for  160  acres  in  the  north  half  of  the 
donation  claim  numbered  88,  and  the  convey- 
ance of  the  same  date  to  Daniel  W.  Applegate 
of  146  acres  in  the  south  half  of  that  claim, 
they  were  held  to  be  valid,  the  court  findiog 
they  were  made  in  good  faith,  and  at  a  time 
when  the  grantor  was  otherwise  able  to  meet 
bis  pecuniary  obligations. 

A  sale  took  place  under  the  decree  of  the 
Federal  court  on  the  26th  of  April,  1883,  Dow 
ell  becoming  the  purchaser  of  the  lands  ordered 
to  be  sold,  at  the  price  of  $7400.  The  sale 
was  in  all  things  confirmed  by  the  court,  and 
the  master,  December  6,  1888,  pursuant  to  its 
order,  made  and  acknowledged  a  deed  to 
Dowell,  which  was  duly  approved,  was  ac- 
knowledged March  28, 1884,  and  recorded  Au- 
gust 10,  1884. 

The  present  suit  was  brought  by  Daniel  W. 
Applegate  on  the  17th  day  of  August,  1866 — 
more  than  three  years  after  the  decree  in  the 
Federal  court — for  the  purpose,  as  we  have 
already  stated,  of  obtaining  a  decree  enjoining 
Dowell  from  asserting  any  title  or  claim,  by 
virtue  of  the  latter's  deed  under  the  decree  o*f 
the  Federal  court,  to  the  tract  of  40  acres  con- 
veyed to  the  plaintiff  herein  by  William  H.  H. 
SH4b]  Applegate,  *by^  deed  dated  October  8, 
1874.  The  bill,  ad  mitting  that  that  tract  teas  em- 
braced in  the  deed  made  by  the  master  to  DotoeU, 
avers  that  the  conveyance  by  William  H.  H. 
Applegate  to  Daniel  W.  Applegate  was  prior 
in  time  to  the  commencement  of  the  suit  in 
the  Federal  court,  and  its  validity  was  in  no- 
wise put  in  issue  or  determined  by  the  decree 
of  that  court. 

The  answer  of  Dowell,  in  the  present  suit, 
as  stated  at  the  outset,  bases  his  claim  upon 
the  decree  of  the  Federal  court  and  the  sale 
under  it  at  which  he  purchased.  Referring  to 
the  deeds  made  by  Jesse  Applegate  to  his  sons 
William  H.  H.  Applegate  and  Daniel  W.  Ap- 
ple^te,  the  answer  charges  that  they  were  maoe 
with  the  in  lent  to  cheat,  delay,  and  defraud 
the  state  of  Oregon  and  the  defendant;  and 
that  those  deeds,  as  well  as  the  deed  from 
William  H.  H.  Applegate  to  Daniel  W.  Apple 
gate,  were  without  any  valuable  consideration 
whatever;  and  that  defendant  purchased  the 
land  in  question  without  any  actual  notice  of 
the  Inttcr  deed.  The  answer  further  avers 
that  the  deed,  under  which  plaintiff  now  claims 
the  tract  of  40  acres,  was  put  in  issue  in  the 
rait  in  the  Federal  court,  and  was  determined 
by  the  decree  of  that  court. 

The  reply  of  Daniel  W.  Applegate  contro- 
verts all  the  icaterial  allegations  of  Dowell's 
answer  and  denies  that  the  Circuit  Court  of  the 
United  States  for  the  District  of  Oregon  had 
any  jurisdiction  to  hear  and  determine  the  suit 
brought  by  Dowell,  or  to  render  the  decree 
under  which  the  lands  here  in  question  were 
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Upon  the  hearing  of  the  present  cause  in  the 
circuit  court  of  Douglas  county,  the  bill  was 
dismissed,  the  court  being  of  opinion  that  tho 
decree  of  the  Federal  court  in  the  suit  brought 
by  Dowell  was  a  bar  to  the  present  one.  This 
decree  was  reversed  by  the  supreme  court  of 
Oregon.  Applegate  v.  Dowell,  15  Or.  518. 
Upon  a  second  trial  of  this  cause  in  the  court 
of  original  jurisdiction,  there  was  a  decree  in 
favor  of  Daniel  W.  Applegate,  which  decree, 
upon  the  appeal  of  Dowell,  was  affirmed  upon 
the  authority  of  the  previous  decision  in  the 
supreme  court  of  Oregon.  A  pplegate  v.  Dowell, 
17  Or.  299.  Among  the  findings  of  the  circuit 
court  of  Douglas  county,  at  the  last  trial  of 
this  case,  were  *the  following:  "That  no  [335 
evidence  was  offered  or  admitted  sustaining  or 
tending  to  sustain  the  allegations  in  the  answer 
of  defendant,  [Dowell]  that  the  plaintiff  and 
his  brother  William  H.  H.  Applegate,  at  the 
time  of  the  deed  of  Jesse  Applegate  to  William 
H.  H.  Applegate,  and  the  pretended  deed 
from  William  H.  H.  Applegate  to  plaintiff, 
well  kcew  that  Jesse  Applegate  was  largely 
indebted  to  the  state  of  Oiegou,  as  one  of  the 
sureties  of  8.  E.  May,  late  secretary  of  state, 
and  both  of  said  deeds  were  made  with  the 
intent  to  cheat  and  defraud  the  state  of  Ore- 
gon and  B.  F.  Dowell,  one  of  Jesse  Applegate's 
cosureties,  out  of  said  debt;  that  the  said 
William  H.  H.  Applegate  and  Daniel  W.  Ap- 
plegate received  said  deeds  with  the  intent  to 
cheat,  delay,  and  defraud  the  state  of  Oregon 
and  B.  F.  Dowell  out  of  said  debt:  that  both 
of  said  deeds  were  made  and  delivered  to 
William  H.  H.  Applegate  and  Daniel  W.  Apple- 
gate  without  any  valuable  consideration  what- 
ever; and  that  the  deed  of  William  H.  H.  Ap- 
plegate to  his  brother  Daniel  W.  Applegate  was 
made  and  delivered  without  any  valuable  con- 
sideration whatever,  or  any  of  said  allegations." 
The  circuit  court  of  Douglas  county,  for  that 
reason  only,  found  those  allegations  and  eack 
of  them  to  be  untrue. 

From  this  history  of  the  litigation  between 
the  parties,  it  appears  that  Dowell,  in  bis  an- 
swer in  this  suit,  asserted  his  right  to  the  forty 
acres  in  dispute  under  and  by  virtue  of  the 
decree  and  proceedings  in  the  circuit  court  of 
the  United  States.  That  right  having  been 
denied  by  the  judgment  of  the  supreme  court 
of  Oregon,  affirming  the  judgment  of  the  cir- 
cuit court  of  Douglas  county,  it  is  necessary 
to  inquire — 

First,  whether  the  decree  and  proceedings  in 
the  Federal  court  were,  as  claimed,  void  for 
the  want  of  Jurisdiction  to  hear  and  determine 
the  suit  which  was  instituted  by  Dowell  in  the 
circuit  court  of  Douglas  county,  Oregon,  and 
was  subsequently  removed  into  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Oregon; 

Secondly,  whether,  if  such  decree  and  pro- 
ceedings were  not  void,  the  state  court  gave 
due  effect  to  them,  when  adjudging  *that[33G 
Dowell  took  nothing  by  his  purchase  of  the 
lands  in  dispute  under  that  decree. 

If  these  questions  be  determined  in  favor  of 
Dowell,  then  the  Judgment  below  was  erro- 
neous in  that  it  denied  a  right  specially  set  up 
and  claimed  by  him  under  the  authority  of  the 
United  States. 

L  Dowell,  we  have  seen,  brought  his  suit  In 
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the  drruit  court  of  Doaglas  county  on  tbe  11th 
day  of  October,  1879,  and  his  bill  in  the  Fed- 
eral court  which  took  the  place  of  the  bill  filed 
in  the  state  court,  was  filed  April  6, 1881.  The 
present  transcript  does  not  contain  all  the  pro- 
ceedings in  the  circuit  court  of  Doii|rlas  county 
prior  to  the  removal  of  the  cause  into  tbe  Fed- 
eral court.  Nor  does  it  contain  tbe  petition 
for  remoyal.  But  the  state  court  below  had 
before  it,  in  the  present  suit,  the  bill  filed  by 
Dowell  in  the  Federal  court.  April  6, 1881,  his 
supplemental  bill  of  September  95.  1881,  the 
answer  of  Daniel  W.  Applegateof  May  2, 1881, 
and  the  final  decree  of  January  5,  1888.  It 
was  also  informed,  by  tbe  findings  of  fact  in 
tbe  circuit  court  of  Douglas  county,  of  the  sale 
made  by  the  master  in  chancery  under  that 
decree,  the  confirmation  of  that  sale  by  the 
court,  the  execution  of  the  deed  to  Dowell,  and 
that  the  tract  described  in  Applegnte's  com- 
plaint in  this  suit  is  a  part  of  the  premises  de- 
scribed in  the  aboye  decree  of  sale  and  in  the 
master's  deed  to  Dowell. 

In  the  bill  and  supplemental  bill  of  Dowell, 
be  and  the  defendants  to  the  suit  in  the  Federnl 
court  are  dc^^cribed  as  citizens  of  Oresron.  But 
there  is  no  finding,  nor  anything  in  the  present 
transcript,  showing  tbe  citizenship  of  the  par- 
ties at  the  time  Dowell  brought  his  suit  in  the 
state  court,  nor  at  tbe  time  of  the  filing  of  the 
petition  for  removal.  It  is  therefore  contended 
that  this  court  cannot  assume  that  the  parties 
to  tbe  suit  in  the  Federal  court  were  all  citizens 
of  Oiegon  at  tbe  time  that  suit  was  brought,  or 
when  it  was  lemoved  from  the  state  court. 
SUrens  y.  ^'icho'^,  180  U.  S.  230  [32: 9141;  Crf- 
hore  y.  07iio  d  Jf.  R.  Go,  181  U.  S.  240  [33: 144]; 
Ixi  Confiance  Compngnie  d*  Assurance  contre 
rineendie  y.  HaU,  137  U.  S.  61  [84:573]. 

If  it  be  assumed  that  all  the  parties  to  Dow- 
837]  ell's  suit  were  *citizeus  of  Oregon  when 
it  was  commenced,  as  well  as  when  it  was  re- 
moved into  the  Federal  court — and  such,  prob- 
ably, was  the  case — it  is  yet  quite  apparent 
that  jurisdiction  was  tHken  by  that  court  on  the 
ground  that  the  de<'ds  by  Je^se  Applegate  and 
wife  which  obstructed  Dowell  in  his  efforts  to 
reach  the  lands  described  in  them,  were  charged 
to  haye  lieen  insufTicientIv  stamped  under  the 
acts  of  Congress  then  in  force  providing  inter- 
nal reyenue  for  the  support  of  the  goveroment 
and  to  pa^  the  interest  on  the  public  debt,  and 
that  the  failure  to  put  sufficient  stamps  on  those 
deeds  and  to  properly  cancel  them  was  with 
the  intent  to  evade  such  acts.  We  may  so  in- 
terpret the  record,  because  in  the  opinion  of 
Jud^e  Deady,  in  Dowell  y.  Applenate,  7  Sawy. 
282,  289,  when  that  case  was  before  the  Fed- 
eral court  upon  demurrer  interposed  by  some 
of  the  original  defendants,  he  stated  that  the 
removal  to  the  Federal  court  was  *'on  the 
ground  that  its  determination  involved  the  con- 
struction of  certain  provisions  of  the  Internal 
Revenue  Act  of  June  80.  1864  (18  Stat,  at  L. 
223)  and  the  amendments  thereto." 

It  thus  appears,  upon  the  face  of  the  record 
of  the  suit  in  the  Federal  court,  that  tbe  case 
depended,  in  part,  upon  the  construction  of 
certain  acts  of  ConsTress,  and  upon  the  effect  of 
the  alleged  fraudulent  omissions  of  the  grant- 
ors in  the  deeds  attacked  to  conform  to  those 
acts.  If  all  those  deeds  were  void,  by  reason 
of  such  omissions,  then  the  difficulties  in  the 
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way  of  Dowcll's  reaching  the  lands  embraced 
by  them  would  probably  have  disappeared. 

If  the  Federal  court  erred  in  aK<)uming  or 
retaining  jurisdiction  of  Dowell'ssuit— a  ques- 
tion not  necessary  to  be  examined — would  it 
follow  that  its  final  decree,  being  unmodified 
and  unreversed,  can  be  treated  as  a  nullity 
when  assailed  collaterally  by  one  who  was  ft 
party  to  the  suit  in  which  it  was  I'endered? 

\vl  Eemve  y.  Keunedy,  9  U.  8. 5  Orsnch,  178, 
185  [3:  70,  78] .  it  was  said  by  Chief  Justice 
Marshall  that  "all  courts  are  inferior  courts  in 
relation  to  the  appellate  courts  before  whi6h 
their  judgments  may  be  carried,  but  they  are 
not,  therefore,  inferior  courts  in  the  technical 
sense  of  those  words.  *They  apply  to  [^^ItlS 
courts  of  a  special  and  limited  jurisdiction, 
which  are  erected  on  such  principles  that  their 
judgments,  taken  alone,  are  entirely  disn  ijanl- 
ed,  and  the  proceedinus  must  show  their  juris- 
diction. The  courts  of  the  United  States  are  all 
of  limited  jurisdiction,  and  their  proceedings 
are  erroneous  if  the  jurisdiction  be  not  shown 
upon  them.  Judgments  rendered  in  such 
cases  may  certainly  be  reversed;  but  this  court 
is  not  prepared  to  say  that  they  nre  ab«io1utc 
nullities,  which  mav  be  totally  disrcganlcd." 

In  SkiUern  y.  May,  10  U.  8.  6  Craiich.  207 
[3:  220],  it  appears  that  after  the  revor«»al  by 
this  court  of  a  decree  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kentucky, 
and  after  the  cause  was  remanded  to  the  court 
below,  it  was  discovered  to  be  one  not  within 
the  jurisdiction  of  that  court.  The  question 
aro.se  whether  the  court  could  dismi$ts  the  ac- 
tion for  want  of  jurisdiction,  after  this  court 
had  acted  thereon.  It  was  held  tliat  *  the 
merits  of  the  cause  having  been  finally  <'ecidcd 
by  it,  and  its  mandate  requiring  only  the  exe- 
cution of  its  decree,  the  circuit  court  was 
bound  to  carry  that  decree  into  execution,  al- 
though the  jurisdiction  of  that  court  be  not  al- 
leged in  the  pleadings." 

In  Cameron  y.  MeRoberU,  16  U.  B.  8  Wheat. 
59ir4:  467],  a  suit  brought  in  the  district  court 
of  Kentucky,  then  having  the  jurisdiction  of  ft 
circuit  court,  the  pleadings  ^tnttd  that  Mc- 
Roberts,  the  plaintiff,  was  a  citizen  of  Ken- 
tucky, and  that  the  defendant  Cameron,  was  ft 
citizen  of  Virginia.  The  citizenship  of  other 
defendants  was  not  stated.  Tbe  aefendanta 
all  appeared  and  answered,  and  a  decree  was 
pronounced  for  McRoberts.  Subsequently 
Cameron  filed  a  bill  of  review,  and  moved  to 
set  aside  the  decree  and  to  dismiss  the  suit, 
"because  the  want  of  jurisdiction  appeared  on 
the  record,"  and  upon  the  allegation  that  the 
parties  to  the  bill  were  all  citizeusof  Kentucky. 
It  was  held  that  the  court  below  had  not  power 
over  its  decree,  so  as  to  si't  the  same  aside  on 
motion  after  the  expiration  of  the  term  at 
which  it  was  rendered,  and  that  if  a  joint  in- 
terest vested  in  Cameron,  and  the  other  de- 
fendants, the  court  had  no  jurisdiction  over 
the  cause,  although  jurisdiction  could  be  exer- 
cised as  to  Cameron,  if  a  distinct  interest 
vested  *in  him,  so  that  substantial  jus  [339 
tice,  so  far  as  be  was  interested,  could  be  done 
without  affecting  the  other  defendants. 

In  McCormirk  v.  Sullitant,  23  U.  S.  10 
Wheat.  192.  109  [6:  800,  802],  certain  defend- 
ants  filed  a  plea  in  bar  to  a  suit  brought  against 
them,  setting  up  the  proceedings  and  decree  V\ 
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a  former  suit  brought  by  the  plaiDtiffs  in  the 
disirict  court  of  Obio.  exercising  the  powers 
and  jurisJiclion  of  a  circuit  court.  A  special 
replication  to  this  plea  was  filed,  settins^  forth 
tlie  record  of  the  f(»rnier  suit,  and  alleging  that 
tlio  proceedings  in  that  suit  were  coram  non 
juiUee,  the  record  not  showing  that  the  cora- 
plMinnnls  and  defendants  in  that  suit  were  citi- 
fi'iis  of  diilerent  stales.  This  court  said  that 
the  reason  assigned  in  the  replication  why  the 
former  decree  could  not  operate  as  a  bar  •'pro- 
cectls  upon  an  incorrect  view  of  the  character 
and  jurisdiction  of  the  inferior  courts  of  the 
United  Slates.  They  are  all  of  limited  juris- 
(lietioii:  but  tbc}'  are  not,  on  that  account,  iu- 
fcrior  courts,  in  the  technical  sense  of  those 
words,  whose  judgnieuts,  taken  alone,  are  to 
be  disre2;nrded.  If  the  jurisdiction  be  not  al- 
le<;ed  in  the  proceedings,  their  judgments  and 
decrees  are  erroneous,  and  may,  upon  a  writ  of 
en  or  or  appeal,  be  reversed  for  that  cause. 
But  they  are  not  absolute  nullities."  It  was, 
therefore,  held  that  the  decree  in  the  first  suit, 
whilst  it  remained  unreversed,  was  a  bar  to  the 
lust  suit  as  to  the  defendants  who  were  also 
parlies  to  the  first  suit. 

In  Ejc  parte  Waikina,  2S  U.  8.  3  Pet.  193  [7: 
850|.  (hief  Justice  yh\t&\\^\\  said  that  "it  is  uni- 
versally understood  that  the  judgments  of  the 
courts  of  the  United  States,  although  their  ju- 
risdiction be  not  shown  in  the  pleadings,  are 
yet  bindineon  all  the  world,"  and  that  an  "ap- 
parent want  of  jurisdiction  can  avail  the  party 
only  on  a  writ  of  error." 

Similar  views  were  expressed  in  Bank  of 
United  Strifes  v.  Mom,  47  U.  S.  6  Ilow.  31,  89 
[12:  331,  334],  and  Des  Moines  Nar,  A  R.  Co, 
v.  lo^ta  Homestead  Co.  123  U.  S.  552,  557  [31: 
202,  204],  in  the  latter  of  which  cases  it  was 
said  that  "although  the  judgments  and  decrees 
of  the  circuit  court  might  be  erroneous.  If  the 
records  failed  to  show  the  facts  on  which  the 
juris* lict ion  of  the  court  exists,  such  as  the 
340]plaintiffs  were  citizens  of  difrercnt*states 
from  the  defendant,  yet  they  were  not  nullities, 
and  would  bind  the  parties  until  reversed  or 
otherwise  set  aside." 

These  cases  establish  the  doctrine  that,  al- 
though the  presumption  in  every  stage  of  a 
cause  in  a  circuit  court  of  the  United  States  is 
that  the  court  is  without  jurisdiciion  unless 
the  contrary  afiirmaiively  appears  from  the 
record  (Hors  v.  Preston,  111  U.  S.  252,  255  [28: 
419,  420],  and  the  autboriiies  there  cited)  yet. 
if  such  jurisdiction  does  not  so  appear,  the 
judgment  or  final  decree  cannot,  for  that  rea- 
son, be  collaterally  attacked,  or  treated  as  a 
uulliiy. 

These  authorities,  above  cited,  it  is  said,  do 
not  meet  the  present  case,  because  the  ground 
on  which,  it  is  claimed,  the  Federal  court  as- 
sumed jurisdiction  was  insufHcient  in  law  to 
make  this  case  one  arising  under  the  laws  of 
the  United  States.  But  that  was  a  question 
which  the  circuit  court  of  the  United  States 
was  competent  to  determine  in  the  first  in- 
stance. Its  determination  of  it  was  the  exer- 
cise of  jurisdiction.  Even  if  that  court  erred 
in  entertaining  jurisdiction,  its  determination 
of  that  matter  was  conclusive  upon  the  parties 
before  it,  and  could  not  be  questioned  by  them 
or  either  of  them  collaterally,  or  otherwise 
iban  on  writ  of  error  or  appeal  to  this  court. 
#«9 


As  said  in  Des  Moines  Nat.  A  R.  Co,  v.  lotoa 
Homestead  Co.  above  cited,  if  the  circuit  court 
**kept  the  case  when  it  ought  to  have  been  re- 
manded, or  if  it  proceeded  to  adjudicate  upon 
matters  in  dispute  between  two  citizens  of 
Iowa,  when  it  ought  to  have  confined  itself  to 
those  between  the  citizens  of  Iowa  and  the  cit- 
izens of  New  York,  its  final  decree  in  the  suit 
could  have  been  reversed,  on  appeal,  as  erro- 
neous, but  the  decree  would  not  have  been  a 
nullity.  To  determine  whether  the  suit  was. 
removable  in  whole  or  in  part  or  not.  was  cer- 
tainly within  the  power  of  the  circuit  court. 
The  decision  of  that  question  was  the  exercise 
and  the  rightful  exercise  of  jurisdiction,  no 
matter  whether  in  favor  of  or  against  takinir 
the  cause.  Whether  its  deciKion  was  right,  i:i 
this  or  any  other  respect,  was  to  be  finally  de- 
termined by  this  court  on  appeal." 

This  disposes  of  the  first  objection  urged 
against  the  decree  in  the  Federal  court  under 
which  Dowell  purchased.  That  *decree  [34 1 
cannot  be  treated,  in  this  suit,  as  void  for  want 
of  jurisdiction. 

2.  We  now  proceed  to  consider  what  effect 
should  be  given  to  the  decree  an(i  proceedings 
in  the  suit  in  the  Federal  court.  Although 
the  bill  in  that  suit  refers  to  various  deeds  ex 
ecuted  by  Jesse  Applegate  and  wife  for  lands 
that  Dowell  sougiit  to  have  sold,  and  charged 
that  they  were  made  with  the  intent  to  delay 
and  defraud  both  the  state  of  Oregon  and 
Dowell,  the  fundamental  question  presented 
was  whether  the  lands  themselves,  fully  iden- 
tified by  the  pleading,  could  be  rightfully 
sold  in  satisfaction  of  Dowell's  demands.  To 
that  iasue,  directly  made,  Daniel  W.  Apple- 
gale  was  a  party.  He  met  all  the  material  al- 
legations of  Dowell's  bill  by  denials  that  put 
upon  the  latter  the  burden  of  showing  that  he 
was  entitled  to  the  relief  souirht  by  him.  The 
issue  thus  made  was  detcnniued  adversclv  to 
Applegate  as  to  some  of  those  lands. 

This  court,  as  we  have  seen,  adjudired  thnt 
on  and  prior  to  April  I9lh,  1800,  Jes«ie  Apple 
gate  was  the  owner  in  fee  of  I21.r).")  acres  of 
the  north  half  of  said  donation  claim,  and 
that  the  deeds  of  April  19  and  20,  1861),  from 
Jesse  Applesrate  to  W.  II.  II.  ApploL^ate  and 
Daniel  W.  Applegate,  covering  said  121.55 
acres,  were  voluntar}',  without  consi(ieratiou. 
and  in  fraud  of  the  rights  of  Dowell,  and 
therefore,  as  to  him  and  his  assigns,  null  and 
void.  It  was  further  adiudtred  that  all  the  in- 
terest of  Jesse  Applegate,  on  Ihe  1st  of  Jan- 
uary, 1869,  in  that  121.55  acres  (and  in  other 
lands  referred  to  in  the  decree)  be  sold  by  the 
master  commissioner  of  the  court.  It  cannot 
be  said  that  this  decree  was  not  within  the 
scope  of  the  pleadings  in  the  suit  in  the  Fed- 
eral court.  And  it  certainly  covered  the  lands 
now  in  dispute,  for  it  is  admitted  that  the  40* 
acres  described  in  the  deed  of  October  8.  1874. 
from  W.  H.  H.  Applegate  to  the  present 
plaintiff  are  part  of  the  121.55  acres  directed 
by  the  decree  of  the  Federal  court  to  be  sold, 
and  which  was,  in  fact,  sold — Dowell  becom- 
ing the  purchaser. 

Upon  what  principle  can  it  be  held  that  that 
decree,  being  unmodified  and  unreversed,  does 
not  conclude  the  parties  to  the  suit  in  which  it 
was  rendered,  in  respect  to  the*liability  [342 
of  the  lands  described  in  it  for  the  demands  of 
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Dowell  M  ascertatned  and  settled  by  the  court  ? 
It  is  said  that  tbe  deed  of  October  8,*  1874,  under 
which  Daniel  W.  Apple^ate  claims  the  forty 
acres,  was  not  distinctly  put  in  issue  by  the 
pleadings  or  determined  by  the  decree.  But 
its  valioiiy  was  involved  in  tbe  larger  quest  iou 

Presented  by  the  pleadings  as  to  tbe  right  of 
Lowell  to  subject  to  his  demands  tbe  interest 
of  Jesse  Applegute  in  ail  the  lands  referred  to 
— those  covered  by  donation  claim  numbered 
thirty  eight,  and  those  not  within  that  claim. 
The  decree  directing  the  sale  of  all  the  interest 
of  Jesse  Applegate  in  the  121-55  acres  on  tbe 
Isl  of  January,  1869,  was  an  adjudication,  as  be- 
tween Dowell  and  the  defendants  in  that  suit, 
who  asserted  title  to  those  lands,  that  no  claim 
asserted  by  either  of  tbem  could  stand  against 
the  right  of  Dowell  to  liave  those  lands  sold. 

It  is  disclosed  by  the  present  suit  that  when 
Daniel  W.  Applegate  answered  Dowell's  bill 
be  held  the  deed  of  October  8,  1874.  If  Dan- 
iel W.  Applegate  became,  when  taking  that 
deed,  a  bona  fide  purchaser  of  the  forty  acres 
of  land  now  in  dispute,  and  if  the  title  so  ac- 
quired was  superior  to  Dowell's  right  to  have 
that  land  sold  for  his  demands  against  Jes^se 
Applegate,  it  behooved  him  to  assert  that  title 
in  defence  of  the  suit  brought  against  bim. 
The  very  nature  of  that  suit  required  him  to 
assert  whatever  interest  he  then  had  in  the 
lands  or  any  purt  of  them  that  was  superior  to 
any  claim  of  Dowell  upon  tbem,  wbetlier  by 
lud^rment  liens  or  in  any  other  form.  So  far 
from  pursuing  that  course,  he  forebore — pur- 
pos<ly.  as  may  now  be  inferred — to  claim  any 
Ihin.i;  in  virtue  of  the  deed  of  October  8,  1874, 
and  long  after  the  decree  under  which  Dowell 
purchased,  he  comes  forward  with  a  new,  in- 
dependent suit,  based  alone  upon  that  deed,  as 
giving  bim  a  superior  title.  His  object  is — 
ct'rtainly,  the  effect  of  bis  suit,  if  it  be  sus- 
tained, will  be— to  re-try  the  issues  made  in 
Dowell's  suit  so  far  as  they  involved  the  latter's 
claim  to  have  tbe  40  acre  tract  subjected  to  bis 
demands.  Tbe  decree  in  tbe  Federal  court 
was  an  adjudication,  as  between  all  tbe  par 
ties  to  tbe  suit  in  that  court,  thai  Dowell  was  en- 
343  Jtii  led. in  satisfaction  of  bis  ^claims  against 
Jesse  Apple<£ate.  to  subject  to  sale  all  tbe 
lands  his  bill  sousbt  to  reach,  which  the  decree 
directed  to  be  sold.  And  that  decree,  never 
having  been  modified  by  the  court  that  ren- 
dered it  nor  by  this  court  upon  appeal,  neces- 
sarily concludes  every  matter  that  Daniel  W. 
Applegate  was  entitled,  under  tbe  pleadings, 
to  bring  forward  in  order  to  prevent  tbe  sale 
of  tbe  lands  claimed  by  bim,  by  whatever 
title.  Having  remained  silent  as  to  tbe  deed 
of  October  8,  1874,  and  having  allowed  tbe 
suit  in  tbe  Federal  court  to  proceed  to  final  de 
cree  upon  the  question  as  to  whether  tbe  lands 
described  in  the  bill  could  be  subjected  to 
Dowell'a  demands— which  description  in 
eluded  the  40  acres  here  in  dispute — and  hav- 
ing been  defeated  upon  that  is.sue,  and  tbe  de 
cree  having  been  fully  cxerut^d.  be  cannot 
have  tbe  same  issue  re  tried  in  an  inde|)endcnt 
suit  based  solelv  upon  a  title  that  he  was  at  lib 
erty  to  set  up,  but  chose  not  to  assert,  before 
the  decree  was  rendered. 

The  argument  to  the  contrary  seems  to  rest 
principally,  if  not  altogether,  upon  the  ground 
that  the  present  suit  ia  upon  a  cause  of  action 
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entirely  different  from  that  presented  Id  the 
suit  in  the  Federal  court.  In  that  view, 
our  attention  is  called  to  the  case  of  Orom- 
v>€ll  V.  -Sflkj  County,  M  U.  8.  851  [24:  1951; 
Rumll  V.  Place,  M  U.  8.  608  r24:2l5] 
and  BimU  v.  Spring  Valley  Twp,  124  U.  8. 
231  [31:  418].  Thoae  cases  bold  that  a  Judg- 
ment b^  a  court  of  competent  jurisdiction  as 
to  parties  and  subject  matter  ia  a  finality  in 
respect  to  the  claim  or  demand  in  controversy, 
"  concluding  parties  and  those  in  privity  with 
tbem,  not  only  as  to  every  matter  whicb  was 
offered  and  received  to  sustain  or  defeat  the 
claim  or  demand,  but  as  to  any  other  admissi- 
ble matter  which  might  have  been  offered  for 
that  purpose."  **  Thus,  for  example."  the 
court  said  in  Cromwell  w.  Sae  County,  '*a  judg* 
ment  rendered  upon  a  promissory  i:  )te  is  con- 
clusive as  to  the  validity  of  the  instrument 
and  tbe  amount  due  upon  it,  although  it  it 
subsequently  alleged  that  perfect  defenses  ac- 
tually existed,  of  which  no  proof  was  offered, 
such  as  forgery,  want  of  consideration,  or 
payment.  If  such  defenses  were  not  presented 
in  the  action  and  established  b^  competent 
evidence,  the  subsequent  ^allegation  of  [344 
their  existence  is  of  no  legal  consequence.  Tbe 
judgment  is  as  conclusive,  so  far  as  future  pro 
ceedings  at  law  are  concerned,  as  thouifh  the 
defenses  never  existed."  In  that  case  it  was 
was  further  held— and  the  same  principle  was 
announced  in  the  other  cases— that  "  where 
tbe  second  action,  between  the  same  parties,  is 
upon  a  different  claim  or  demand,  the  judg- 
ment in  the  prior  action  operates  as  an  estop- 
pel only  as  to  those  matters  in  issue  or  points 
controverted  upon  the  determination  of  which 
tbe  finding  or  verdict  was  rendered."  To  the 
same  effect  were  prior  decisions  of  this  court. 
Hopfcim  V.  Lee,  19  U.  8.  Wheat.  109, 113  [5: 218, 
2191;  '"^mith  v.  Kernochen,  48  U.  8.  7  How.  198, 
217  [12:  686.  674];  Pennington  v.  Gibson,  57 
U.  8.  16  How.  65,  77  [14:  847,  852|;  Doe  v. 
FerHi,  67  U.  8.  2  Black,  606,  609  [17:  817. 
319].  And  tbe  same  doctrines  were  subse- 
quently reaffirmed  in  Mason  Luinhf-r  Co.  v. 
Hvchtil,  101  U.  8.  638,  639  [25:  1074]  and 
Stout  V.  Lye,  103  U.  8.  68.  71  [26:  428,  430], 
and.  at  the  present  term,  in  Johnson  Co,  v. 
Wharton,  ante,  p.  429.  To  these  we  may  add 
tbe  case  of  Stockton  v.  Ford,  59  U.  8.  18  llow. 
418  [15:  395]  in  which  it  was  said:  '*  One  of 
tbe  questions  now  sought  to  be  agitated  again 
is  precisely  tbe  same  as  this  one  in  tbe  pre- 
vious suit,  namely,  tbe  right  of  the  plaintilT  to 
the  judicial  mortgage  under  the  execution 
and  sale  against  Prior.  Tbe  other  is  some- 
what varied,  namely,  tbe  equitable  right  or  in- 
terest in  the  mortgage  of  the  plaintiff,  as  the 
attorney  of  Prior,  for  the  fees  and  costs  pro- 
vided tor  in  the  assignment  to  Jones.  But 
this  question  was  properly  involved  in  the 
former  case;  and  might  have  been  there  raised 
and  determined.  Tbe  neglect  of  tbe  plaintiff  to 
avail  himself  of  it,  even  if  it  were  tenable,  fur- 
tiisbea  no  reason  for  another  litigation.  The 
right  of  the  respective  parties  to  tbe  judicial 
mortgage  was  the  main  question  in  the  former 
suit.  That  issue,  of  course,  involved  the 
whole  or  any  partial  interest  in  the  mortgage. 
We  are  satisfied,  therefore,  that  the  former 
suit  constitutes  a  complete  bar  to  the  present." 
8o  far  from  the  above  cases  sustaining  the 
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decision  of  the  supreme  court  of  Orepron,  they 
support  tbe  views  wc  have  exprcsspd.  The  pres- 
ent suit  is  Dot  a  secoDd  one  between  tbe  same 
farties,  upon  a  different  claim  or  demand. 
i  ^eeks,  by  additional  evidence,  to  reopen  tbe 
ii4:51  controversy  that  arose,  and  *wa8  de- 
termined in  the  suit  in  tbe  Federal  court  as  to 
the  right  of  Dowell  to  have  all  tbe  lands  de- 
scribed in  his  bill  subjected  to  his  claims. 
While  tbe  position  of  tbe  parties  is  reversed, 
Daniel  W.  Applei^ate,  who  contested  that 
right,  in  tbe  suit  of  tbe  Federal  court — so  far 
as  that  suit  related  to  the  lands  then  claimed 
by  him,  including  tbe  40  acres  here  iu  dispute 
— seeks,  under  tbe  guise  of  a  new  suit,  to  ob- 
tain a  re-examination  of  that  question.  And 
be  seeks  such  re-examination,  not  upon  any 
ground  of  fraud  in  obtaining  that  decree,  but 
in  the  lipht  simply  of  the  conveyance  of  Octo- 
ber 8,  lb74,  from  W.  H.  H.  Applegutc.  which 
conveyance,  although  existing  before  Dowell 
commenced  his  suit,  indeed,  iJfore  Dowell  ac- 
quired any  judgment  lien  of  record,  he  delib- 
erately I'efruined  from  bringing  to  tbe  atten- 
tion of  the  Federal  court,  in  some  appropriate 
form,  in  support  of  bis  defense.  The  present- 
ing in  this  suit  of  tbe  fact  of  that  conveyance, 
for  tbe  purpose  of  showing  that  tbe  40  acres 
in  question  should  not  have  been  subjected  to 
sale  for  Dowell's  demands,  does  not,  within 
the  rule  annouuced  in  tbe  case  above  cited, 
make  u  different  claim  or  demand.  On  the  con- 
trary, the  matter  now  presented  was  embraced 
by  tbe  issues  in  the  suit  in  tbe  Federal  court, 
and  was  then  determined,  when  that  court,  upon 
final  bearing,  adjudged  that  the  121.55  ncres 
(which  embraced  tbe  40  acres  now  in  dispute) 
should  be  sold  to  pay  Dowell's  claims.  Tbe 
case,  consequently  comes  wiibin  the  rule,  that 
••a  judgment  estops  not  only  as  to  every 
ground  of  recovery  or  defense  actually  pre- 
sented in  tbe  action,  but  also  as  to  every 
ground  which  niigbt  have  been  presented." 

For  tbe  reasons  given  wc  are  unable  to  con- 
cur in  tbe  views  e.\ pressed  by  the  state 
court  as  to  the  effect  to  be  given  to  tbe  de- 
cree of  tbe  Fcilcrnl  court.  We  are  of  opin- 
ion that  due  legal  effi  ct  is  not  accorded  to  it» 
unless  it  be  adjudged,  ns  this  court  does  now 
adjudjre,  that  never  having  been  moditied  and 
l)eini,'  in  full  force  and  unreversed  when  the 
present  suit  was  insiitul^d,  that  decree  con- 
clusively establislies,  as  between  Dowell  and 
Daniel  W.  Applegate,  that  the  former  was 
entitled  to  have  ibe  lands,  now  in  dispute,  sold 
JJ40]for  bis  demands;  and, 'consequently,  that 
tbe  tillencquited  by  Dowell,  under  that  decree, 
cannoi  be  here  questioned  by  Api^legate. 

Under  this  view,  it  isimntatcrial  that  Dowell 
did  not,  in  tbe  present  case,  offer  evidence  in 
support  of  tbe  allegations  of  fraud  against 
Jesse  Api)lcgnte  in  respect  to  the  various  deeds 
mnde  by  him,  and  to  which  reference  was  made 
in  the  suit  and  decree  in  the  Federal  court.  That 
decree  being  conclusive,  as  between  Dowell 
and  Daniel  VV.  Applegate,  of  the  question  now 
presented,  it  was  not  incumbent  upon  Dowell 
io  introduce  any  evidence  in  this  case  beyond 
tbe  record  of  tbe  former  suit. 

We  are  of  opinion  that  the  supreme  court  of 
Oregon  failed  to  give  proper  effect  to  the  de- 
cree and  proceedings  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Oregon, 
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and  erred  in  not  reversing  the  final  judgment 
of  the  circuit  court  of  Douglas  county,  with 
directions  to  dismiss  tbe  complaint  of  Apple- 
gate. 

The  decree  ia,  therefore^  rexened,  and  iJu 
cause  remanded  for  further  proceedings  in  con- 
formity with  this  opinion,  reversed. 

Mr.  Justice  Field  dissents  from  the  judg-^ 
ment  in  this  case. 


THE  WESTERN  NATIONAL  BANK 

OF  NEW   YORK,  Appt., 

u. 

DAVID   ARMSTRONG,  Receiver  of  the 
Fidelity  National  Bank. 

(8ee  8.  C.  Reporter's  e<L  34&-355.) 

Power  of  national  hank — borrowing  money — 
power  of  vice  president — ratification — appro- 
priating benefits— depositing  money^neeea- 
sary  party— general  creditor. 

1.  The  pow^r  to  borrow  money  or  to  ^Ivo  notes  It 
not  expressly  eriven  by  tbe  National  Bank  Act  to 
national  tmnks,  yet  the  bank  may  Incur  liabiliiiet 
in  tbe  reirular  course  of  its  business,  and  become 
the  creditor  of  others. 

2.  A  national  bank,  in  certain  oircumstances* 
may  become  a  temporary  borrower  of  money. 
Yet  such  transactions  would  be  so  much  oui  of 
the  course  of  ordinary  and  legritimate  banklnir  as 
to  require  those  makimr  the  loan  to  see  to  it  that 
tbe  officer  or  agent  actingr  for  the  bank  bad 
special  authority  to  borrow  money. 

8.  Tbe  vice  president  of  a  national  bank,  however 
ircncral  bis  powers,  cannot  exercise  the  power  to 
borrow  money  for  the  bank,  uole$-s  specially  au- 
thorized 80  to  do,  and  persons  dculinir  with  the 
bank  are  presumed  to  know  tbe  extent  of  the 
general  powers  of  the  officers. 

4.  A  ratification,  to  be  efficacious,  must  be  m?ide 
by  ft  party  who  hod  power  to  do  the  net  In  the 
first  place,  and  it  must  be  made  with  knowledge 
of  the  material  facts. 

ft.  A  corporation  may  become  liable  upon  con- 
tracts Dssumed  to  have  l)een  in  its  behiilf  by  an 
unauthorized  agent  by  appropriating  und  retain- 
ing, with  knowledge  of  tbe  facts,  the  Ixiuclits  of 
the  contracts  so  made  on  its  behalf. 

8.  Where  the  vice  president  of  a  bank  borrowed 
money  from  another  bank,  tbe  mere  itlacinir  the 
money  on  tbe  books  of  the  latter  bank,  to  tbe 
credit  of  the  former  bank  is  no  rntiflcatlon  by  it 
of  the  borrowing,  unless  the  money  was  so  plncc«l 
with  its  knowledge  and  absent:  and  the  with- 
drawal of  the  money  by  drafts  drawn  by  him  or 
by  bis  direction  in  the  name  of  the  bank,  noes  not 
constitute  a  receipt  by  tbe  bank  of  such  money, 
unless  it  was  in  fact  received  and  used  by  the 
bank  or  for  its  benefit. 

NOTB.— ^a  lit  UabilUy  of  banks  for  coUccUuu;  laU- 
we  of  collectinQ  l}ank8:  liability  of  receiver  or  oe- 
signee  of  I>ank:  altered  check  or  drafU  see  note  to 
Commercial  Nat.  Dank  v.  Armstrong,  87:363. 

A»  to  tfuecial  deposits,  responsibtWy  for,  see  note 
First  Nat.  Bank  of  Carlisle  v.  Graham,  ^:750. 

As  to  Udbility  for  getieral  deposits,  see  note  to 
Planters  Bank  of  Tennessee  v.  Union  Bank  of 
Louisiana.  21: 478. 

As  to  power  of  ncttional  banks  to  take  mortaaoa 
seeurily,  see  note  to  National  Bank  of  Qeoese^ 
V.  Whitney,  20:448. 
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t.   OnewholsTloe  presfdcnt  of  a  bank  and  "wbo  bad  never  been  voted  for  by  tbe  stocklioldere 

has  paid  for  and  received  oertiflcates  of  paid  up  of  said  bank,  nor  bad  notice  of  saH  intended 

Increased  capital  ttock  of  the  bank,  whiob  in-  increase  of  said  capital,  witb  a  certificate  that 

SlSa"^itXrt'bTJJ;ple^  *°'-^^  l)een  scot  to  ti.e  Comptroller  of  tbe 
mtedtothe  pledgor's  rights,  on  account  of  the  Currency  of  the  United  Stales,  nor  bad  the 
itock  and  tbe  moneys  paid  therefor,  against  the  Comptroller  ever  assented  to  such  increase  of 
aaseta  of  the  bank,  in  the  hands  of  a  receiver.  capital,  as  required  by  law ;  but  that,  nevertbe- 
•.  One  who  is  vice  president  of  a  bank  and  who  ^^ss,  said  Harper  bad  procured  from  tbe  presi- 
bas  received  certificates  of  paid  up  capital  dent  and  cashier  of  said  bank  tbe  certificates  of 
stock  of  tbe  bank,  being  part  of  a  proposed  stock  so  as  aforesaid  pledcred  with  tbe  com  plain- 
increase  of  its  stock,  which  bank  has  become  in-  ant;  that  when  said  certificates  were  so  issued 
•olvent  before  the  necessary  steps  to  legitimate  to  *Harper  the  stock  of  the  Fidelity  [34S 
such  increase  of  stock  have  been  taken,  cannot  Nationsil  Bank  had  an  established  market  value 
demand  back  bis  money  paid  for  such  stock  by  of  $153  per  share,  and  that  tbe  complainant 
him  as  trust  money,  or  as  a  preferred  claim  ^a^k  relied  on  said  certificates  as  one  of  tbe 
against  I  he  aiiseto  of  the  bank,  but  can  only  cla  m  securities  for  said  loan  wlien  it  made  the  same; 

as  a  general  creditor,  entitled  as  such  to  partic-    ^.„»  „„. ,  ^^ ^„„   ^^  ^  :a  t    u  ^  *   ^  **  '*^» 

ipate  in  the  payments  made  by  the  receiver.  ^^^^  ^J^^'l  moneys  so  pa  d  in  by  Harper  on  ac- 

FNo  251  1  count  of  proposed  stock,   was  held  by  said 

Argued  Feb.  g,  1894.   'Decided  March  12,  1S94.  Fidelity  NationalBauk  on  sp^^^^^ 

^                 »       ^                                 '        ^  m  trust  for  said  Harper  until  such  increase  of 

APPEAL  from  a  decree  of  the  Circuit  Court  stock  should  be  duly  authorized.  The  relief 
of  the  United  States  for  the  Southern  Dis-  P'^nvcd  for  was  that  David  Aimstron":,  receiver 
trict  of  Ohio,  dismissing  a  suit  in  equity  of  tbe  Fidelity  National  Bank,  which  bad 
brought  by  tbe  Western  National  Bank  of  New  become  insolvent,  should  allow  the  claim  for 
York,  plaintiff,  aeainst  David  Armstronfir,  as  S'^'f^  loan,  and  pay,  out  of  the  assets  in  his 
receiver  cf  the  Fidelity  National  Bank  of  Cin-  han^^s*  dividends,  the  same  as  to  other  creditors 
cinnati,  Ohio,  for  the  relief  that  the  receiver  of  said  bank,  and  that  the  complainant  bank 
should  pay  out  of  the  assets  of  said  bank  to  the  should  be  subrogated  to  tbe  riirbts  of  Harper 
plaintiff  the  amount  of  a  loan  made  by  the  o°  account  of  the  moneys  so  paid  in  for  stock 
New  York  bank  to  the  Ohio  bank,  at  the  re  proposed  to  be  issued,  and  which  the  corn- 
quest  of  the  vice  president  of  the  latter  bank,  plainaut  alleged  to  constitute  a  preferred  claim. 
IJ.  L.  Harper,  and  also  as  a  preferred  claim,  Armstrong,  receiver,  entere<i  an  appearance, 
certain  moneys  paid  by  said  Harper,  for  unau-  and  demurred  to  those  portions  of  the  bill  in 
tborized  stock  of  tbe  bank,  to  whose  rights  the  which  were  alle«red  the  facU  respecting  the 
plaintiff  claimed  the  right  to  be  subrogated,  proposed   issue  of   additional   stock,  and   in 

Afflrmed.  which  the  complainant  prayed  to  be  subroirated 

to  Harper's  supposed  rights  in  respect  to  the 

Statement  by  Mr.  Justice  Shiras:  same.     The  alleged  grounds  of  the  demurrer 

347]    *In  December,  1888,  the  Western  Na-  were  a  want  of  necessary  parties,  in  that  the 

tlonal  Bank  of  New  York,  organized  under  tbe  Fidelity  National  Bank  and  E.  L.  Harper  were 

laws  of  tbe  United  States,  anr)  having  its  place  not  made  parties  to  said  bill,  and  for  multi- 

of  business  in  the  city  of  New  York,  filed  a  bill  fariousness. 

of  complaint,  in  the  Circtiit  Court  of  the  United  Subsequently,  in  November,  1389,  the  court 

StatcsfortheSoutbernDistrictof  Ohio,  against  below  sustained  the  demurrer  to  so  much  of 

David  Armstrong,  as  receiver  of  the  Fidelity  said  bill  as  was  recited  therein— being  tbe  said 

National  Bank  of  Cincinnati,  Ohio.     Tbe  bill  allegations    seeking   subrogations — and    gave 

alleged  that  the  Fidelity  National  Bank  was  leave  to  answer  the  remainder  of  said  bill, 

indebted  to  the  complainant  bank  in  tbe  sum  An  answer  was  duly  filed,  denying  that  tbe 

of  $207,290,  on  account  of  a  loan  made  on  May  Fidelity  company  was  indebted   to  tbe  com- 

28,  1^7,  by  the  New  York  bank  to  the  Ohio  plainnnt  bank;  that  the  complainant  had.  on 

bank,  "at  the  special  instance  and  request  of  May  28,  1887,  or  at  any  time,  loaned  the  Fidel- 

E.  L.  Harper,  who  was  then  the  vice  president  ity  National  Bank  the  sum  of  two  hundred 

and  general  manager  of  the  said  Fidelity  Na-  thousand  dollars  or  any  other  sum,  andalleuing 

tional  Bank,  witb  full  authority  to  make  said  that  the  notes  mentioned  in  the  bill,  made  by 

loan  on  its  behalf."    The  bill  further  alleged  A.  P.  Gabr  and  indorsed  by  E.  L.  Harper, 

that  said  loan  was  secured  by  collateral  notes,  were  discounted  by  the  complainant  bank  for 

signed  by  one  A.  P.  Gabr,  and  indorsed  by  said  said  Harper,  and  that  the  proceeds  of  such  dis- 

E.  L.  Harper,  and  by  the  indorsement  and  de-  count  were  received  by  said  Harper;  that  the 

livery  to  the  complainant  by  E.  L.  Harper  of  said  notes  were  at  no  time  the  property   of 

certiJScates  for  1  GOO  shares  of  tbe  capital  stock  the   Fidelity   National    Bank,   and    that    tbe 

of  tbe  said  Fidelity  National  Bank;  that  said  Fidelity  National  Bank*never  bad  any  [340 

notes  were,  when  they  fell  due  and  still  are,  interest  in  said  transaction,  and  was  in  no  way 

entirely  worthless  by  reason  of  the  Insolvency  responsible  therefor. 

of  said  Gabr  and  darper;  that  said  stock  cer-  The  cause  was  put  at  issue,  evidence  taken, 
tificates  did  not  and  do  not  represent  stock  of  and,  on  April  8,  1890,  a  final  decree  was  en- 
the  Fidelity  National  Bank,  but  were  wholly  lered  dismissing  the  bill  at  the  cost  of  the  corn- 
invalid  and  void,  because  they  did  not  consli-  plainant.     The  case  comes  to  this  court  on  ap- 
tute  a  part  of  the  original  and  authorized  stock  peal  from  said  decree. 
of  said  bank,  but  were  a  part  of  a  proposed  in- 
crease of  the  capital  stock  of  said  bank,  on  ac-  Messri.  Edward   Colstoiiy  Judnon  Ear- 
count  of  which  E.  L.  Harper  had  paid  into  tbe  mon,  and  Qeo.  Hoadly,  Jr.,  for  apv^lL«AA.\ 
bank  upwards  of  $180,000,  but  which  increase  The  mere  fact  IbaV.  \Yi«  noV^  o\  %Xio>^«t  \&  \nt 

Ut  U.  8.  W\ 
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Aoy  reason  given  to  evidence  a  loan  will  not 
absolve  the  real  borrower  from  liabilitv.  His 
liability  is  for  money  bad  and  received.  It  is 
entirely  independent  of  the  note  given  by  the 
other  person. 

Marston  v.  Bof/nton,  6  Met.  127. 

If  the  bank  bad  the  power,  there  is  no  ques- 
tion as  to  Harper's  authority  to  exercise  it.  He 
had  the  fullest  authority  to  do  everything  in 
the  conduct  of  its  businos. 

The  rconey  was  drawn  by  the  Fidelity  Bank, 
whatever  became  of  it. 

Harper,  as  vice  president  and  manager,  drew 
one  of  the  drafts,  and  Hopkins,  the  assistant 
cashier,  drew  the  others.  Their  authority  to 
draw  drafts  in  the  name  of  the  Fiddity  liank 
is  not  questioned.  The  drafts  used  were  the 
regular  printed  drafts  of  that  bank.  They 
were  drawn  and  presented  apparently  in  the 
rej>ular  course  of  business.  The  Fidelity  Bank 
is  estopped  to  say  that  the  amounts  for  which 
they  were  drawn  were  not  duly  paid  to  it.  It 
bad  and  received  the  money,  so  far  at  least  as 
appellant  is  concerned,  when  appellant  hon- 
ored those  drafts. 

3/r.  John  W.  Herron,  for  appellee: 

Mr.  Harper  does  not  make  the  application 
•8  vice  president  of  the  bank;  the  letter  mak- 
ing the  application,  and  every  subsequent  one 
upon  the  subject  of  the  loan,  is  signed  by  him 
individually.  Nor  docs  he  mention  the  bank 
aa  a  proposed  borrower. 

Firit  NaL  Uankqf  Xenia  v.  Stetcart,  lU  U. 
8.  224  (29: 101). 

The  transaction  was  a  discount  of  negotiable 
paper,  and  not  a  loan  of  money;  and  as  the  Fi- 
delity National  did  not  indorse  that  par)er.  it  is 
not  liable,  even  if  it  was  the  parly  conducting 
the  negotiation  and  receiving  the  proceeds. 

Wiuship  V.  Il(ink  of  UniUd  States,  80  U.  8.  5 
Pet.  567  (8:  230);  Em!y  v.  Lye,  15  East,  7;  Cos- 
ter V.  '  lavke,  3  Edw.  Ch.  411;  Bevan  v.  I  ewis,  1 
Sim.  376;  rttcrson  v.  lioac/t,  32  Ohio  St.  374,  30 
Am.  Kep.  607;  Ford  v.  Wiliiams,  62  U.  S.  21 
How.  289(16:37  ;  Bankof  Brit isJi  North  Amer- 
ica V.  JJooper,  5  Gray,  667.  68  Am.  Dec.  390; 
Jiassv.  OBvieu,  12  Gray.  477;  islawson  v.  Lor- 
inp,  5  Allen,  343:  Pcntz  v.  Stanton,  10  Wend. 
276.  25  Am.  Dec.  558;  StackpoU  v.  Arnold,  11 
Mass.  27,  6  Am.  Dec.  150;  JPersons,  Partner- 
ship (4tli  ed.)  p.  89,  §  88,  note/;  Byles,  Bills 
<5thed.)  26. 

Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

Whether  the  transaction  of  May,  1887,  was 
a  discount  by  the  Western  National  Bank  of 
New  York  in  favor  of  E.  L.  Harper  of  the  four 
DOtes  made  by  A.  P.  Gahr  and  indorsed  by 
Harper,  or  was  a  loan  by  said  bank  to  the 
Fidelity  National  Bank,  is  the  question  prin 
cipally  discussed  in  the  briefs  and  oral  argu- 
ments of  the  respective  parties. 

In  disoosin^  of  the  case  we  are  not  assisted 
by  any  Undines  or  opinion  by  the  court  below, 
and  we  are  left  to  conjecture  the  grounds  upon 
which  that  court  proceeded  in  dismissing  the 
hi] I  of  complaint. 

The  theory  that  the  case  was  that  of  a  simple 

discount  by  the  New  York  bank  of  four  pro- 

ini.<^ory  notes,  made  by  Gahr  and  indorsed  by 

Harfjer,  and   secured  by  the  assignment  by 

Harper  of  certiScalea  of  1600  shaies  of  the 


stock  of  the  Fidelity  National  Bank,  comports 
with  the  form  of  the  notes  themselves.  Such 
a  transaction  would  have  been  an  ordinary  one, 
and  in  the  course  of  the  usual  business  of  sucU 
a  bank.  The  letter  of  May  16,  1887,  in  which 
the  proposition  was  made  to  the  New  York 
bank  to  make  the  loan,  was  siprned  by  £.  L. 
Harper  in  his  own  name,  without  any  official 
designation.  That  the  $200,000  were  placed 
on  the  books  of  the  New  York  bank  to  the 
credit  of  the  Ohio  bank  was  not  inconsistent 
with  this  version  of  the  case,  because  it  ap- 
pears that  this  was  done  at  the  request  of 
Harper. 

*0n  the  other  hand,  it  is  claimed  that  [350 
because  the  letter  of  May  16,  18S7,  was  written 
on  the  letter  paper  of  the  Fidelitv  National 
Bank,  and  because  the  proceeds  of  the  discount 
were  placed  to  the  credit  of  the  Ohio  bank,  and 
were  drawn  out  by  drafts  of  that  bauk,  the 
transaction  was  thereby  shown  to  have  been 
made  on  l)ehalf  of  tbe  Ohio  bunk.  And  C.  N. 
Jordan,  vice  presid«  nt  of  the  New  York  bauk, 
testilied  tliat  he  understood  the  propo.sition  to 
come  from  the  Ohio  bank  for  a  loan  to  it,  and 
that  he  would  not  have  submitted  the  matter 
for  approval  to  the  board  of  the  New  York 
bank  had  be  not  so  understood  it. 

There  are  other  features  of  the  correspond- 
ence that  are  pointed  to  by  the  parties  as  mak- 
ing for  their  respective  contentions.  It  may 
be  conceded  that  the  New  York  bank  acted 
upon  the  theory  that  the  loan  was  to  the  Ohio 
bank,  and  took  the  notes  and  certificates  of 
stock  as  collateral.  But  the  liability  of  the 
Ohio  bank  is  not  a  necessary  consequence  of 
.«uch  a  concession.  It  has  further  to  be  shown 
that  the  Ohio  bank  was  really  a  party  to  the 
tran.saction.  either  by  having  atitiiorized  Har- 
per to  eflfect  the  loan  on  its  behalf,  or  by  hav- 
ing ratified  his  action  and  having  accepted  and 
enjoyed  the  proceetis  of  the  discount 

Tliere  is  no  evidence  whatever  that  the  board 
of  directors  of  the  Fidelity  National  Bank  pave 
anv  authority  to  Harper  to  borrow  money  on 
behalf  of  the  bank,  much  less  to  borrow  so 
enormous  a  sum  on  so  long  a  time.  In  this  re- 
spect the  complainant's  case  stands  barely  oq 
the  assertion  in  the  hill  that  "Harper  was  the 
vice  president  and  general  manager  of  the  Fi- 
delity National  Bank,  with  full  authority  lo 
make  said  loan  on  its  behalf."  The  only  evi- 
dence we  find  in  the  record  tending  to  supjtort 
such  averment  is  found  in  the  answer  by  J. 
Harvey  Wnfers,  the  geneia'  bookkeetK'r  of  the 
Fidelity  Na.iona  Bank,  on  cro.ns  examination, 
wherein  he  ^  at  i  that  E.  L.  Harper  was  the 
vice  president  and  managing  officer,  and  that 
by  "mansffinff  officer"  lie  meant  that  Harper 
was'*the^en  lal  nanagerof  thebusiuessof  ihe 
bank."  Nottuch  office  as  that  of  "general  man- 
ager" is  known  or  named  in  the  national  bank 
acts,  nor  does  any  such  office  exist  by  usage. 
*Tbe  most  that  •  a  i  Ih*  claimed  in  this  rt{;il 
case  is  that  Hatp  r  acted  as  the  principal  exec- 
utive officer  of  tbe  bank.  It  cannot  be  pre- 
tended that,  as  8uch,  he  had  power,  without 
authority  from  the  board,  to  bind  the  bank  by 
^^orrowine  $.00,tiOO  at  four  months'  time. 

It  might  even  be  questioned  whether  such  a 
transaction  woidd  be  within  tbe  power  of  the 
board  of  directors.  The  powers  expressly 
granted  are  stated  in  the  eighth  section  of  the 
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KatioDft]  BADk  Act  (ReT.  Stat  §  5186,  t  7); 
A  oatiooal  bank  can  *' exercise  by  its  board  of 
directors,  or  duly  authorized  officers  or  agents, 
subject  to  law.  all  such  incidentul  powers  as 
shall  be  necessary  to  carry  on  the  business  of 
banking,  by  discounting  and  negotialiog  prom- 
issory notes,  drafts,  bills  of  excbance,  and 
other  evidences  of  debt;  by  receiving  deposits; 
by  buvinff  and  selling  exchange,  coin,  and  bul- 
lion; by  loaning  money  on  pt'isonal  security; 
und  by  obtaining,  issuing  and  circulating 
notes." 

The  power  to  borrow  money  or  to  give  notes 
is  not  expressly  given  by  the  Act.  The  busi- 
ness of  the  bank  is  to  lend,  not  to  borrow, 
money;  to  discount  the  notes  of  others,  not  to 
get  its  own  notes  discounted.  Still,  as  was 
said  by  this  court,  in  the  case  of  First  Nat. 
Bank  of  (Jhnrhtte  v.  hatifniftl  Exch.  Bank  of 
Baltimore,  92  U.  S.  12?  [23:  681],  "authority 
is  given  in  the  Act  to  transact  such  a  banking 
business  as  is  specified,  and  all  incidental  pow- 
ers necessary  to  carry  it  on  are  gran  led.  These 
powt'ts  are  such  as  arc  required  to  meet  all  the 
legitimate  demands  of  the  authorized  business, 
and  to  enable  u  bank  to  conduct  its  affairs, 
within  the  scope  of  its  charter,  safely  and  pru- 
dently. This  necessarily  Implies  ihe  right  of  a 
bark  to  incur  liabilities  in  the  regular  course 
of  its  business,  as  well  as  to  become  the  cred- 
itor of  others." 

Nor  do  we  doubt  that  a  bank,  in  certain  cir- 
cumstances, may  become  a  teniporury  borrower 
of  money.  Yet  such  transactions  would  be  so 
much  out  of  the  course  of  ordinary  and  legiti- 
mate banking  as  to  require  those  making  the 
loan  to  see  to  it  thai  the  officer  or  agent  acting 
for  the  bank  had  special  authority  to  borrow 
nioney. 

Kven,  therefore,  if  it  be  conceded  that  it  was 
CJ521  within  the*powerof  the  board  of  direct- 
(vrs  of  the  Fidelity  National  Bank  to  borrow 
$200,000  on  lime,  it  is  yet  obvious  that  the  vice 
picsident,  howevergeneral  his  powers, could  not 
cxeicise  such  a  power  unless  specially  author- 
ized so  to  do,  and  it  is  equally  obvious  that 
persons  dealing  with  the  bank  are  presumed 
to  know  the  extent  of  the  general  powers  of 
the  officers. 

Without  pursuing  this  part  of  the  subject 
further,  we  think  it  evident  that  Harper  had 
no  authority  to  borrow  this  money,  and  that 
the  bank  cannot  be  held  for  his  engagements, 
even  if  made  in  behalf  of  the  bank,  unless 
ratification  on  the  part  of  the  bank  be  shown. 
It  is  scarcely  necessary  to  say  that  a  ratill(  aiion 
to  be  efficacious,  must  be  made  by  a  party  who 
had  power  to  do  the  act  in  the  first  place;  that 
is,  in  the  present  case,  the  board  of  directors; 
and  that  it  must  be  made  with  knowledge  of 
the  material  facts.  There  is  not  the  slightest 
evidence  shown  in  this  record  that  the  board 
of  the  Fidelity  National  Bank,  by  any  act, 
formal  or  informal,  undertook  to  ratify  Har- 
pet's  action  in  the  premises,  or  that  they  ever 
bad  any  knowledge  of  the  transaction. 

It  is  true  that  a  corporation  may  become  lia- 
ble upon  contracts  assumed  to  have  been  made 
in  its  behalf  by  an  unauthorized  agent  by  ap 
propriating  anci  retaining,  with  knowledge  of 
the  facts,  the  benefits  of  the  contracts  so  made 
on  its  behalf.  But  there  is  no  room  for  such  a 
contention  in  the  present  case.    The  money 


advanced  by  the  New  York  bank  was,  inde'Hi, 
at  Harper's  request,  placed  to  the  credit  of  the 
Ohio  bank,  but  il  was  shown  that  it  was  with- 
drawn partly  by  Hopkins,  the  assistant  cashier, 
and  partly  by  Harper  himself,  by  drafts  in  the 
name  of  the  bank,  but  that  the  moneys  thus 
drawn  never  came  into  the  actual  possession 
or  use  of  the  bank.  The  moneys  were  appro- 
priated by  Harper  to  his  own  use,  or,  at  all 
events,  it  does  not  appear  that  the  bank  ever 
got  a  penny  of  the  borrowed  money  or  any 
benefit  or  advantage  whatever  by  reason  of 
the  transaction.  The  mere  placing  of  the 
money  in  the  name  of  the  Ohio  bank  involved 
no  ratification  by  the  bank  unless  it  was  so 
placed  with  their  knowledge  and  assent,  nor  did 
the  withdrawal  of  the  mone^  *by  drafts  [353 
drawn  by  Harper  or  by  his  direction  in  the  name 
of  such  of  the  bank  constitute  a  receipt  by  the 
bank  money,  unless  it  was,  in  point  of  fact,  re- 
ceived and  used  by  the  bank  or  for  its  benefit 
Not  this,  but  the  contrary  was  shown. 

t3o  far,  then,  as  the  cuse  of  the  plaintiff  in 
error  ilepends  on  the  alleged  loan  ot  money  to 
the  Fidelity  National  Bank,  we  find  no  error 
in  the  decree  of  the  court  below  in  didmiddiug 
the  bill. 

This  brings  us  to  the  considoration  of  the 
other  phase  of  the  case,  namtlv,  (hat  which 
arose  on  the  claim  of  the  New  York  bink  as 
the  holder  of  1600  shares  of  the  stock  of  the 
Fidelity  National  Bank,  transferred  by  it  as 
security  b}'  Harper,  to  be  sul)rc)gated  to  the 
supposed  right  cf  Harper  to  be  repaid  the  mon- 
eys paid  in  by  him  on  account  of  his  subscrip- 
tion for  an  increase  of  stock,  not  voted  for  by 
the  stockholders,  and  not  approved  by  the 
Comptroller  of  the  Currency. 

The  court  below  sustained  the  demurrer  to 
this  portion  of  the  bill.  Two  grounds  were 
asserted  in  the  demurrer — one,  the  insuflicicncy 
of  parties,  in  that  neither  the  Fidelity  Nation- 
al Bank  nor  Harper  were  made  parties;  the 
other,  that  of  multifariousness.  It  is  now 
contended  before  us  that  Harper  was  not  a  nec- 
essary parly  because,  as  is  averre«l  in  the  bill 
and  admitted  by  the  demurrer,  he  had  pledged 
and  assigned  this  stock  to  the  complainant 
bank,  and  it  is  argued  that  the  bank  thereby 
became  vested  with  whatever  rights  Harper 
had  to  have  his  money  returned  to  him  as  a 
special  deposit.  It  is  also  contended  that  as- 
serting such  a  right  of  subiogalion  is  so  far 
within  the  equities  of  the  bill,  and  so  necessary 
an  incident  of  the  transaction,  as  to  relieve  tho 
bill  of  the  charge  of  being  multifarious. 

It  is  not  easy  to  see  why,  if  the  complainant 
were  really  entitled  to  be  subrogated  to  the 
rights  of  Harper  in  respect  to  the  hypothecat- 
ed stock,  such  a  claim  might  not  be  set  up  ia 
the  same  bill  in  which  it  seeks  to  be  allowed, 
as  a  lender  of  money  to  the  Fidelity  National 
Bank,  to  participate  in  the  payments  made  by 
the  receiver. 

But,  however  that  may  be,  it  seems  to  us  that 
Harper,  having  procured  an  issue  to  himself  of 
certificates  of  paid  up  stock,  *was  in  no  [1^54 
position,  when  the  bank  became  insolvent,  l)e- 
fore  the  necessarv  steps  to  legitimate  the  in- 
crease of  stock  had  been  taken,  to  demand 
back  his  money,  as  if  it  were  trust  money,  or 
constituted  a  preferred  claim  against  the  assets 
of  the  bank  in  the  bands  of  tiiet^^^Vn^t.  "Wa 
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QtmoAt  that  be  could  claim  would  be  to  be 
treated  as  a  f^eneral  creditor,  and  entitled  as 
such  to  participate  in  tbe  payments  made  by 
ibe  receiver. 

In  the  case  of  Armstrong  v.  Stanage,  37  Fed. 
Rep.  50?:J,  which  was  the  case  of  a  suit  by  the 
receiver  of  tbe  Fidelity  National  Bank  to  re- 
cover, from  a  subscriber  to  the  preferred  in- 
crease of  stock  of  that  bank,  the  amount  of  a 
promissory  note  given  in  payment  of  such  sub- 
scription, it  was  held  by  Mr.  Justice  Jackson, 
then  circuit  judcre,  that,  as  the  necessary  steps 
had  not  been  taken  to  legitimnte  such  increase 
of  stock  before  tbe  bank  became  insolvent, 
there  was  a  failure  of  consideration,  and  ihe 
receiver  could  not  enforce  payment  of  the  note. 
We.  however,  agree  with  the  court  below  in 
thinking  that  such  a  question  could  not  be  raised 
in  the  prcs(*nicase,  to  which  Harper  was  not  a 
party.  Harper  had  paid  in  the  full  amount  of 
hia  subscription,  and  had  procured  the  issue  to 
himself  of  certificates  for  his  stock,  and  has 
parted  witli  the  legal  title  to  the  stock  by  trans- 
ferring the  certificates  to  the  New  York  bank. 
In  such  circumstances  it  mi;?ht  be  claimed, 
with  some  appearance  of  justice,  that  Harper 
•Dd  his  transferee  were  precluded  from  opien- 
ing  up  the  transaction  and  procurini;  a  rescis- 
sion of  the  subscription,  if  that  were  so,  the 
bolder  of  such  stock,  whether  Harper  or  the 
New  York  bank,  might  have  been  compelled 
to  contribute  to  the  payment  of  the  indebted- 
ness of  the  insolvent  bank.  Uerinania  Not. 
Bank  v.  Case,  99  U.  8.  628  [25:  4481. 

So,  too,  even  if  it  were  held  that  Harper  was 
not  precluded  from  surrendering  his  stock  and 
recovering  back  the  money  paid  on  account  (»f 
it,  it  mi^biyet  be  made  to  appear  that  Harper,  ; 
if  he  were  answerable  forttie  mismanagement  j 
which  resulted  in  the  bank's  insolvency,  could 
not,  in  a  court  of  equity,  and  as  against  the 
creditors  of  the  bank,  recover  back  his  sub- 
scription money.  But  it  is  plain  that  such 
questions  as  these  could  not  be  adjudicated  in 
the  absence  of  Ilarperas  a  party,  and  we  there- 
fore think  the  court  below  did  not  err  in  sus- 
taining the  demurrer  for  that  reason. 

Upon  the  whole,  we  are  of  opinion  thai  the  de- 
cree of  the  court  beloff,  in  sustaining  the  (hniiir- 
rer,  and  in  dismissing  the  bill,  should  be  af- 
firmed. 


855]  ♦ABBIE  A.  ISRAEL,  Plf,  in  Err,, 

JAMES  B.  ARTHUR,  Administrator,  etc, 

Betieto  of  state  judgment— public  policy  and 
estoppel — question  of  fact. 

(See  8.  C.,Reporter*8  ed.  355-362.) 

1.  It  Is  not  sufBclont  for  the  maintonanoe  of  the 
Jurisdiction  of  this  court  to  review   the  judg- 


ments of  state  courts  that  a  ri;?ht,  titJe,  pri%'i- 
Je^e.  or  imniunity  under  tbe  Constitution  of  the 
United  Suites  may  have  been  cJuimed,  but  such 
right,  title,  privilege,  or  immuuity  must  have 
been  denied. 

2.  A  conclusion  by  a  state  court  that  a  woman, 
who  has  attempted  to  profit  by  a  decree  of  di- 
vorce and  bos  exercised  the  resulting  priviletre 
of  remarriage,  is  estopped  to  contest  the  validity 
of  the  divorce  for  the  mere  purpose  of  obtaining 
property,  is  a  decision  In  a  matter  of  local  and 
general  law,  and  presents  no  Federal  question. 

8.  In  actions  at  law  this  court  tuis  no  Jurisdiction 
to  revise  tbe  decision  of  the  highest  court  of  a 
state  upon  a  pure  qucFtionof  fact,  although  a 
Federui  question  might  arise  if  the  questioo  of 
fact  were  decided  in  a  particular  way* 

[No.  903.1 
Submitted  Jan.  29,  189^.     Decided  Marefi  12 

1894, 

"IN  ERROR  to  the  Supreme  Court  of  the 
*1  State  of  Colorado,  to  review  a  jud*jnient  of 
that  court. affirming  the  judgment  of  the  coun- 
ty court  of  Laramie  county,  Colorado,  in  fnvtT 
of  the  defendant,  James  B.  Arthur,  adminis- 
trator, etc.,  in  the  suit  brought  by  Abbie  A. 
Israel,  to  be  declared  the  sole  distributee  of 
the  estate,  and  heir  at  law  of  John  Arthur, 
deceased,  and  that  the  administrator,  be  re- 
quired to  account  accordingly.  On  motion  to 
dismiss,  or  affirm.     Dii^missed. 

See  same  case  below,  10  L.  R.  A.  693,  1& 
Colo.  147,  18  Colo.  158. 

Statement  by  Mr,  Chief  Justice  Fuller : 
Abbie  A.  Israel,  under  the  name  of  Abbie 
A.  Arthur,  tiled  her  petition  in  the  county 
court  of  Laramie  county,  Colorado,  in  th^ 
matter  of  the  estate  of  John  Arthur,  derca.<'''d. 
May  17,  1881,  alleging  that  John  Arthur  dit^d 
intestate  and  without  children;  that  she  \v:i9 
his  widow;  that  James  B.  Arthur  had  Ixcn  ap- 
pointed administrator  and  was  in  po.-^session  of 
decedent's  property,  and  commitfini;  breaclies 
of  his  duty  as  such;  that  he,  as  a  brv>lhf'r  of 
John  Art liur,  and  certain  other  brothers  and 
sisters,  and  descendants  of  a  deceased  sis- 
ter, claimed  to  be  entiiled  to  the  estate  ashi-irs 
at  law;  and  that  the  relation.ship  of  petitioner 
to  the  decedent  and  her  ri<rhts  in  his  estate 
were  ignored;  and  she  prayed  that  she  misht 
be  declared  the  sole  distributee  of  said  estate, 
and  heir  at  law  of  John  Arthur,  deceased,  and 
that  tiie  administrator  be  required  to  acecitint 
accordingly.  The  defendant  *answered,[;Jt'>0 
denying  any  misappropriation  of  the  estate,  and 
that  the  petitioner  was  then  or  ever  had  been 
the  wiJow  of  John  Arthur;  and  for  a  second 
defense,  defendant,  admitting  the  intermar- 
riage of  petitioner  with  John  Arthur,  alleged 
that  on  February  9,  1875,  a  decree  was  duly 
entered  by  the  county  court  of  Laramie  co'.iuiy 
in  favor  of  John  Arthur  and  against  petiiioti- 


NOTB.— ^8  to  furisdtetion  in  the  United  States  Stt- 
preme  Court,  where  Federal  question  arises,  or  where 
are  drawn  in  question  statutes,  treaty,  or  Constitu- 
U/m^  see  note  to  Martin  v.  Hunter,  4:  97,  Matthews 
y.  Zane,  2:  854,  and  Williams  v,  Norris,  6: 571. 

As  to  juristUctitm  of  United  States  Supreme  Court, 

to  declare  state  law  void  as  in  conflict  with  state  con^ 

sHtsUUm;  to  revise  decrees  of  state  courts  as  to  eoiu 
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hire,  7: 679.  and  to  Commercial  Bank  of  Clnciuiiaii' 
V.  Duckingham,  12: 189. 

An  to  cstoDiyel  by  judgment,  see  note  to  Aspdon  v. 
Nixon,  II:  1(>59. 

As  to  et<toppelin  pais,  see  note  to  Stowe  t.  United 
States  2%  144. 

As  to  estoppel  by  recital  in  deed,  or  irfTk  or  ot^^r 
instrument,  see  note  to  Carver  v.  Astor,  7: 781. 

As  to  estoppel  by  recitals  in  negotiable  Itonds  e^ 
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er,  dissolving  the  bonds  of  matrimony  there- 
tofore existing  between  tbem;  and  for  a  fur- 
ther defense  alleged  that  on  June  12,  1877.  a 
second  decree  of  divorce  was  duly  made  and 
entered  in  said  court  in  favor  of  John  Arthur 
and  a^inst  petitioner.  Replication  was  filed 
July  zi,  1881,  denyinff  the  new  matter  in  the 
answer.  On  March  30,  1884,  petitioner  filed 
her  amended  and  supplemental  petition  to  her 
original  petition,  wherefrom  il  appeared  that 
the  judjorment  of  the  county  court  on  the  trial 
of  the  issues  made  as  above  stated  was  agninst 
petitioner,  but  that  that  judgment  was  reversed 
by  the  supreme  court  of  Colorado,  as  were  also 
the  decret-s  of  divorce  of  1875  and  1877,  both  of 
which  were  held  to  be  null  and  void  and  of 
no  effect  for  want  of  jurisdiction.  Israel  v. 
Arthur,  7  Colo.  5, 12,  6  Colo.  85. 

The  amended  and  supplemental  petition  de- 
tailed alloj^rd  misfeasances  and  wastes  of  the 
ad minisi rater' and  reiterated  petitioner's  claim, 
to  the  proceeds  of  the  estate  as  the  widow  of 
John  Arthur,  and  prayed  relief.  The  amend- 
ed and  supplemental  answer  of  the  defendant, 
filed  April  9,  li^4,  admitted  that  the  decrees 
of  liivorce  were  voidable  at  the  option  of  pe- 
titioner for  want  of  due  and  legal  service  upon 
her,  but  averred  that  after  the  decrees  were  ten- 
dered, petitioner,  with  full  knowledge  thereof, 


"ratified,  aflBrmed ,  assented  to.  and  acquiesced 
in  the  same  and  each  of  them,  in  this,  to  wit,  in 
that  after  the  same  had  been  rendered  and  in 
the  lifetime  of  said  John  Arthur,  the  said  de- 
fendant, by  force  and  virtue  of  the  snid  do* 
crees  and  under  and  in  pursuance  thereof,  en- 
tered voluntarily  into  a  contract  of  marriage 
with  one  James  H.  Israel  and  caused  and  pro- 
cured the  said  contract  of  marriage  to  he  duly 
and  legally  solemniz<>d,  and  thereunder  took 
upon  herself  and  assumed  the  rcl  iiions  of  wife 
to  the  said  James  H.  Israel.  an<i  thencefor- 
ward and  at  all  limes  thereafter  continnouslv.hy 
virtue  of  *thesuid  solemnization  of  snid  [Ji5t 
marriage  contract,  lived  and  cohabited  wilh 
the  said  James  H.  Israel  as  his  wife  until  and 
ever  since  the  death  of  the  said  John  Arthur." 

The  answer  also  set  forth  the  particulars 
of  the  elopement  of  petitioner  with  and  mar- 
riage to  Israel,  and  groimds  why  it  had  l)een 
impossible  for  the  administrator  to  learn  the 
facts  in  time  to  plead  them  to  the  original  pe- 
tition. 

In  a  further  answer,  filed  the  same  day,  the 
charges  of  waste  and  misfeasance  were  de- 
nied. To  this  answer  a  demurrer  was  inter- 
posed April  28, 1S84.  A  further  supplemental 
answer  was  filed  August  28,  15584.  setting  up 
that  the  administrator  had  in  all  tbin<rs  faitli- 


aectif  itfes,  see  note  to  Mercer  County  y.  Hackett. 
17:548. 

An  to  entoppel  aa  to  eontraeta,  Umitino  the  time 
vyithin  which  action  must  be  brought,  see  note  to 
Southern  Exp.  Co.  v.  Caldwell.  22:556. 

As  to  when  vendee  is  esUypped  from  disputing  the 
title  of  his  vendor^  see  note  to  Watklus  v.  Holman, 
10:  HZl. 

As  to  estoppel;  strnnger  not  J>ound  by,  and  cannot 
take  lulvnntaue  of:  who  are  not  privies:  infantn:  hus- 
itand  and  wife,  see  note  to  Dceiy  v.  Cray,  18: 653. 

Estnppel,  as  applied  to  married  vx>men  and  loidows. 

Wherever  statutes  enable  a  married  woman  to  en- 
ter into  coiitrricts  as  though  single,  there  the  doc- 
trine uf  cKtoppel  applies  to  her  without  any  limita- 
tion (Dln^reni  v.  Ciuncey,  67  Iltirb.  tMS;  Fr\cr  v. 
Itishell.W  Pa.  521:  Towles  v.  Flsber,  77  N.  C.  437; 
Ci-<lf!*<»y  V.  Thornton,  40  Wis.  677)  and  even  she 
m  ly  'hus  be  estopped  by  the  aets  of  her  husband. 
Mcr;ui  V.  Woolf,  43  Ala.  3S«;  Hodine  v.  Kllleen,  53 
2C.  y.  WJ:  Trcman  v.  Allen,].')  Hun,  4;  Hockett  v. 
lt:iilc>.bG  HI.  74.  For  circitiustanccs  in  which  she 
Iiu8  ocon  held  not  estopped.  Blo  Oglesby  Coal  Co.  v. 
P:i<eo.  7J  HI.  1«4:  Upsliuw  v.  Gibson,  53  Mlsw.  341; 
Melkth  v.  Trnb'ie,  (50  Mo.  642;  2  Pom.  Eq.  Jur.  279. 

Where  she  represents  by  sworn  statements,  that 
a  enntr:iet  Is  ior  her  own  beiieflr.  and  induces  an- 
oii!rr  to  at't  in  ^M, fid  faith  on  such  statement,  she 
is  csmpp  -d  from  nssertin{jr  that  the  contract  is  one 
of  sureiypliip,  which,  by  the  Indiana  Married 
Woman's  Art  of  18SI.  is  excepted  from  tbcfircneral 
power  c<»nlerred  upcQ  married  women  to  contract. 
Ward  V.  IJerkshire  L.  Ins.  Co.  1(18  Tnd.  801. 

A  married  woman  who  rcT^resents  that  she  Is 
excetitmg  a  mortgage  to  secure  money  for  her  own 
U5e  is  estopped,  as  nuainst  one  who  in  Kood  faith 
relies  on  sueli  repit?st'DtHti<»n«,  to  claim  that  she 
eze«:iitcd  the  mortaamre  as  M'curiry  for  her  h(i<>bttnd. 
Holders  v.  Union  Cent,  L.  Ins.  Co.  Ill  Tnd.  343. 

Inde|)cndent!y  of  leRislntion  there  is  an  estoppel 
arainst  her,  either  when  she  isattemptiiii;  to  en- 
force an  alle^red  rijrht  or  to  maintain  a  defense. 
Si  a  (ford  v.  StalTord.  1  De.  G.  &  J.  193;  Skotfowo  v. 
Williams,  7  Jur.  N.  S.  118;  Jones  v.  Uijri^ins,  L.  It. 
2  Fq.  638,  544;  Jouei  v.  Frost.  L.  R.  7  Ch.  773;  Bigre- 
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low  V.  Foss,  60  Me.  102;  Frazler  v.  Gelston.  35  Md. 
298;  Drinkerhotr  v.  IJrinkerhoIT.23  N.  J.  Eq.  477,  4H3; 
Carpenter  v.  Carpenter,  25  \.  J.  Eq.  194;  Drake  v. 
Glover.  30  Ala.  8S2:  Connolly  v.  Bmnsiler,  3  Ihi  h, 
702.  t«J  Am.  Dec.  278:  Couch  v.  Sutton.  1  Grant.  Casi. 
114;  McCuUough  v.  Wilson.  21  Pa.  439;  2  Pom.  I>i. 
Jur.  279. 

Where  the  widow  knowingly  permits  the  pur- 
chaser to  part  with  bis  money  for  real  esfat;\  it 
constitutes  an  estoppel  in  pais;  and  she  will  nut  )te 
permitted  to  set  up  aclatm  to  dower  in  promi^e^. 
Wood  V.  Seely,  ;i2  N.  Y.  116. 

Where  property  was  srild  by  orderof  asurro>rj:tf, 
and  the  terms  of  sale  were  that  a  clear  and  satis- 
factory title  should  be  jriven  and  the  widow  was 
eo^nizant  of  th<'  terms  and  present  at  the  wile  and 
Jolnetl  in  the  convej'ance— she  was  estopfXMl  fr.»ni 
claiming  dower  as  a?ainst  the  purcluiser.  Hart  v. 
DtilTy.  2  Kcdf.  154;  Dcsbler  v.  Beery.  4  U.  8.  4  Da  11. 
8il0(l:842>. 

Where  real  estate  was  sold  in  which  a  widow  was 
entitled  to  dower;  and  the  adniini>ti-ator,  by  her 
c<m!*ent  and  with  her  knowledg-c.  stHte<l  in  the 
terms  of  sale  that  a  clear  title  would  be  ^iven:  and 
a  full  price  for  the  land  was  paid  without  any  di«* 
closure  by  the  widow  of  a  claim  to  dower.— it  was 
held  that  she  committed  a  fraud  u]H;n  the  pur- 
chaser, which  precluded  her  from  afterward  spfitijf 
up  a  title  to  dower.  O'Brien  v.  Elliott,  15  Me.  I','\ 
83  Am.  Dee.  139. 

The  statement  of  a  widow  at  the  sale  of  lands 
that  she  has  no  claim  upon  the  property,  and  tier 
request  to  the  buyer  to  purchase,  and  her  takiufr  a 
lease  from  him  after  the  purchase,  constitute  an 
effectual  cstopi)Cl  in  pais  against  any  claim  or  title 
In  hostility  to  the  purchaser.  Maloney  v.  Iloran. 
36  How.  Pr.  269.  53  Barb.  40;  Smiley  v.  Wright.  2 
Ohio,  611;  Doujrrey  v.  Topplnjr,  4  Poipre,  94. 

Even  where  the  facts  and  circumstances  were 
suffloient  to  estop  the  widow  from  claiminjf  l.er 
dower  as  agrainsi  the  mortflragees.  yet  suchestoj*).- 1 
would  not  extend  to  a  claim  she  had  as  grant(H;  of 
the  title  and  interest  of  her  children.  Williams  v« 
Kinney.  43  Hun,  10;  Uawley  v.  James.  5  Paige,  4."i3. 

Upon  the  sale  of  her  husband's  land,  u  \\i<low 
stated  to  the  purcbaser  that  the  title  was  perfect. 
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fully  discharged  the  duties  of  his  trust  and 
administered  the  estate  and  was  ready  to  make 
his  final  accounting  whenever  required  by 
order  of  court.  To  this  answer  a  replication 
was  filed  by  petitioner  September  23,  1884. 

The  recurd  proper  does  not  show  the  action 
either  of  the  couuiy  court  or  of  the  supreme 
court  on  these  plea(ii?jgs,  but  in  the  opinion 
of  the  supreme  court  of  Colorado  in  this  case 
it  appears  that  jud.L'meni  was  rendered  in 
favor  of  the  peiiiioner  and  the  cause  again 
taken  to  the  supreme  court,  which  held  that 
the  facts  set  up  in  the  amended  answer  was 
fcuiruient  to  debar  or  estop  petitioner  from 
rlninnnff  any  property  rights  as  the  widow  of 
John  Arthur,  deceased. 

Upon  the  cause  beinir  again  remanded  to 
the  county  court  the  petitioner  tiled  a  new  rep- 
lication, "January  27,  1891,  to  the  amended 
and  siipplemental  answer  of  the  administra- 
tor, averring  the  alleged  decrees  of  divorce  to 
he  absolute  nullities,  and  that  the  supreme 
court  of  the  stale  had  so  declared,  and  that  the 
ndmiuisirator  was  thereby  estopped  from  say- 
ing that  she  was  not  the  widow  of  John  Ar- 
thur when  he  died;  and  the  replication  pro- 
ceeded as  follows: 

"And  in  this  petitioner  avers  that  she  is  a 


citizen  of  the  United  States  and  a  citizen  of  the 
state  of  Colorado,  and,  as  widow  of  said  John 
Arthtir,  deceased,  as  aforesaid,  she  became  at 
his  death  the  sole  beir  of  his  said  estate,  con- 
sislingof  certain  lands,  tenements,  and  heredita- 
ments and  personal  property  at  the  said  county 
of  Laramie,  and  as  such  heir  at  law  of  him, 
*thesaid  John  Arthur,  tbesju'd  lands,  tcu  [35S 
ements.  and  hereditaments  immediately  vested 
in  her  and  she  is  now  aiwl  ever  since  has  been 
seized  of  the  same  and  entitled  to  the  poivses- 
sion,  use,  and  enjoyment  of  the  same;  that  the 
personal  estate  of  him,  the  said  John  Arthur, 
was  and  is  more  tha?i  sullicient  to  pay  all  the 
debts  of  him.  the  said  John  Arthur,  and  that 
she,  the  said  petitioner,  as  such  sole  heir,  is 
the  sole  distributee  of  the  sail  personal  estate 
after  the  payment  of  said  debts  nud  theco^t  of 
administration,  and  the  same  and  the  riirhl 
thereto  became  thereupon  vcsieil  in  her  and 
thence  hitherto  has  been  vested  in  her  as  an 
indefeasible  right  jzuaranteed  to  her  by  the  laws 
and  constitution  of  the  stale  of  Colorado  and 
by  the  Constitution  of  the  Uniterl  States,  and 
that  she  has  never  been  summoned  or  implead- 
ed in  any  court  or  action  in  which  any  of  licr 
said  riclits  or  property  have  been  adjudired 
lost,  forfeited,  or  taken  from  her  by  any  due 


and  that  the  will  provided  for  dower— the  widow 
bciif^riu^r  at  tbo  time  that  the  provision  of  her  hus- 
band's will  exeiiidintf  ber  dower  rijcht  was  enforce- 
able. The  will  was  of  record,  aci-essible  to  the  pur- 
chaser. He  bouK:ht  the  lund  without  requiring 
ber  to  relinquish  dower,  *'being^  cooviuced  in  Itis 
own  mind  that  Blie  had  no  dower."  Held,  that  the 
widow  was  not  estopped  from  sutjsequoutly  claim- 
inir  dowt T.    Martlen  v.  Norris,  01  Mo.  465. 

The  opeiation  of  the  e&toppel  ai<:ainst  a  married 
woman  must  be  con  lined  to  ctises  where  she  is  at- 
temptinjT  affirmatively  to  enforce  a  ri^ht  iucon- 
Fi<<tant  with  her  previous  conduct  upon  which  the 
other  party  has  relied.  Lowell  v.  Daniels,  2  Gray, 
IttU  61  Am.  Dec.  448:  Wcrrium  v.  Boston,  C.  &  F.  R. 
Co.  117  ^h(s^.  241:  Uemis  v.  Call.  10  Allen.  51^;  Offles- 
by  Coal  Co.  v.  Pasco,  79  111.  164:  Kane  County  v. 
IJeriiu^^ton,  50  111.  2232;  Williams  v.  Baker,  71  Pa. 
47B:  Glidden  v.  Strupler.  &i  Pa.  400;  Uurafelt  v. 
Clemens,  46  Pa.  4G5;  KtK;n  v.  Hartmau,  48  Pa.  497. 80 
Am,  Dec.  000.88  Am.  Dec.  472;  2  Pom.  Eq.  Jur.  270. 

The  mere  ^ilence  of  a  marriod  woman  when  an 
account  is  presented  to  her  iiusband  by  a  party  to 
whom  she  has  mortjra^rcd  his  crop  of  cotton,  on 
which  she  has  a  lien  by  virtue  of  a  second  mort- 
gage or  trust  deed  executed  to  secure  her  for 
money  advanced  to  her  husband,  will  not  estop 
her  from  subsequently  asserting  a  claim  to  tbo 
money  so  appropriated.  Wcathoi-sbee  v.  Farrar, 
97  N.a  lOu;  O'Douj^herty  v.  Remington, 7  lJun.6l6. 

Although  a  married  woman,  apparently  occupied 
as  a  helper  in  the  same  shop  where  her  husband 
had  hi<i  general  store,  bad  asserted  no  claim  of  in- 
terest in  the  goo<ls,  slie  was  not  estopped  from  as- 
flerting  aganist  creditors  of  ber  husband  that  tbo 
husband  was  a  debtor  to  ber  for  actual  advances 
to  bim  as  a  loan.  Norris  y.  McCanna,  29  Fed.  Rep. 
757. 

Where  by  fraud,  misrepresentation  or  conceal- 
ment, A  married  woman  leads  another  into  con- 
tracting with  ber,  she  will  not  be  permitted  to 
gainsay  reprcseuiatious  which  may  have  Induced 
another  to  act,  who  in  good  faith  relied  on  them. 
Cupp  V.  Campbell,  103  Ind.  213;  Oglesby  Coal  Go.  v. 
Pasco,  79  Ul.  164:  PowelPs  App.  98Pa.  403;  Uigelow, 
fistoppcl,  513;  Cooley,  Torts,  117. 

The  Uw  of  estoppel  can  attach  to  a  married 
womaa   only  in  respect  to  ber  separate  estate. 


either  directly  or  indirectly.  Wood  v.  Terry.  00 
Ark.  393. 

Under  Indiana  Revised  Statutes  l.nsi,  secrfon 
•iin,  providing  that  a  married  woman  may  l»e 
bound  "by  an  estoppel"  like  any  other  p*^rs(>ii.  r.iio 
is  bound  by  representation  us  to  the  character  of  tbe 
contract  which  siie  seeks  to  enter  into,  and  from 
wliich  she  asserts  she  will  receive  the  bene  t, 
where  the  person  to  wtiom  the  reprcseniatit>ns  are 
made  has  exercised  reasonable  care  and  diliirenee 
to  ascertain  their  truth,  and  relies  upon  thcui. 
Ward  V.  Berkshire  L.  Ins.  Co.  108  Ind.  :>01. 

By  this  legislation,  a  married  woman  is,  as  to  hor 
separate  estate,  relieved  from  all  the  n'strietions 
imposed  upon  her  by  the  common  law,  and  is  to  be 
treated  as  if  she  ytva  %,  fcnvc  soU.  Aiu^ley  v.  Meuu, 
8  Lans.  120. 

She  is  9uiiurli  to  the  extent  of  the  enlarged  ca- 
pacity to  act,  conferred  by  statute,  and  may  be  e;*- 
topped  by  ber  acts  and  declarutioiis,  and  is  subject 
to  all  the  presumptions  wbich  the  law  indulges 
agaiust  others  with  full  capacity  to  act  for  tlieai- 
selves.  Sherman  v.  Elder,  24  N.  Y.  381;  Bodine  v. 
KUleen.53N.  r.96. 

A  married  woman  cannot  be  estopj  ed  by  aoy- 
thinsr  in  the  nature  of  a  contract:  but  where  it 
would  amount  to  a  fraud  to  allow  her  to  repudialo 
hcractsshe  is  estopped.  Hodges  v.  Powell,  06  N.  C. 
64,60  Am.  Rep.  401. 

Tbe  fraud  consists  in  the  denial  of  what  was  pre- 
viously affirmed.  Anderson  v.  Hutibie, 03  Ind.  570. 
47  Am.  Rep.  394;  Pitcher  v.  Dove. 99  Ind.  175:  Conti- 
nental Nat.  Bank  v.  National  Rank  of  Com.  50  N. 
Y.  575;  Blair  v.  Walt,  60  N.  Y.  113. 

A  wife  who  Is  herself  the  instrument  of  decep- 
tion, or  who  contributes  to  its  success,  by  counten- 
ancing it,  may,  with  Justice,  be  charged  with  tbe 
consequences  of  her  conduct.  Sexton  v.  Wheat  on. 
21  U.  8.  8  Wheat.  229  (5: 603);  Bcs:«on  v.  Eveland,  26 
N.  J.  Eq.  408;  City  Nat.  Bank  of  Providence  v. 
Hamilton,  84  N.  J.  Eq.  162;  Cupp  v.  Campbell,  1C3 
Ind.  213. 

Her  act  in  allowing  her  husband  to  take  poaaea- 
sion  of  all  her  money,  coupled  with  a  falsehood  as 
to  the  purpose  for  which  he  took  it,  was  to  be 
deemed  done  with  int^^nt  to  defraud  her  creditors. 
Anderson  v.  O'Reilly,  6i  Rarb.  G20. 
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process  of  law;  thai  tbe  snprcroe  court  of  this 
Ftnte  in  its  judgments  iieretofore  rendered  lias 
cicclnrod  and  aa judged  that  this  pelitiooer  was 
the  widow  of  tbe  said  John  Arthur  at  tbe  time 
of  his  decease,  and  that  such  decisions  constitute 
tbe  law  of  this  case,  and  that  by  virtue  of  tbe 
laws  of  the  state  of  Colorado  she  is,  as  sucb 
widow,  tbe  sole  heir  of  him,  the  said  John 
Arthur;  that  a  judgment  of  this  court  dismiss- 
ing her  said  petition  and  giving  ber  said  prop- 
erty to  others  would,  if  affirmed  b^  the  su- 
preme court  of  this  state,  be  the  taking  of  her 
private  property  without  due  process  of  law, 
in  contravention  of  the  14th  Amendment  to 
tbe  Constitution  of  tbe  United  States;  that  a 
judgment  of  this  court  dismissing  ber  said  pe- 
tition for  the  commission  of  supposed  crimes 
averred  in  said  supplemental  answer  to  have 
been  committed  by  her  would,  if  affirmed  by 
the  supreme  court  of  this  state,  constitute  an 
ej-  post  facto  law  of  the  stale  of  Colorado,  in 
contravention  of  section  10,  article  1,  of  the 
Constitution  of  the  United  States;  that  a  judg- 
ment of  this  court  dismissing  her  said  petition 
for  the  sup[)08ed  crimes  alleged  in  said  supple- 
mental answer  to  have  been  committed  by  her 
would,  if  affirmed  by  tbe  supreme  court  of  this 
state,  constitute  a  law  of  attainder  of  the  state 
351)]  *of  Colorado,  in  contravention  of  section 
10.  article  I,  of  the  Constitution  of  the  United 
States;  that  a  judgment  of  this  court  dismiss- 
ing birsaid  petition  and  transferring  her  said 
property  to  others  would,  if  athrmed  by  the 
supreme  court  of  this  state,  constitute  an  act 
of  judicial  leirislation  without  tlie  sanction  of 
law  and  against  tbe  rights  of  this  petitioner 
guaranteed  to  her  by  both  tbe  constitutfon  of 
tills  state  and  tbe  Constitution  of  the  United 
btat<«. 

"And  this  petitioner  denies  that  after  the 
said  protended  decrees  of  divorce  were  ren- 
dered, she  with  full  or  any  knowledge  that 
the^'  had  been  rendered,  or  otherwise  or  at  all, 
ratified  or  affirmed  or  assented  to  or  acquiesce<l 
in  the  same  or  cither  of  tliem;  denies  that  there 
wore  any  decrees  to  ratify,  affirm,  assent  to. 
or  acquH'Sce  in,  and  avers  that  the  pretended 
judcnicnts  and  dtciees  of  divorce  mentioned 
in  said  amended  and  supplemental  answer  were 
nil  and  could  not  be  ratified  or  affirmed  or 
assented  to  or  acquiovcod  in  by  her. 

*'  Denies  that  said  pretended  judgments  or 
decrees  of  divorce  had  or  were  of  any  force  or 
virtue;  denies  that  in  the  lifetime  of  the  said 
John  Arthur,  by  force  and  virtue  of  said  pre- 
tended decrees  or  under  or  in  pursuance  there- 
of or  otherwise,  she  entered  voluntarily  or 
otherwise  into  a  contract  of  marriage  with 
one  James  H.  Israel;  denies  that  she  caused  or 
procured  any  contract  of  mariiage  to  be  duly 
or  legally  or  at  all  solemnized  between  herself 
and  the  said  James  H.  Israel  in  the  lifetime 
of  the  said  John  Arthur;  denies  that  any  con- 
tract of  nmrriaffc  could  have  lx?en  duly  and 
legally  solemnized  between  her  and  the  said 
James  II.  Israel  in  the  lifetime  of  her  late 
husband,  the  said  John  Arthur,  deceased;  and 
this  said  petitioner  denies  that  in  the  lifetime 
of  said  John  Arthur,  upon  the  suppose  1  knowl- 
edge that  tbe  said  pretended  degrees  of  divorce 
had  been  rendered  coming  to  the  said  petitioner 
and  tbe  said  James  H.  Israel,  she  desired  to 
use  tbe  said  supposed  privilege  conferred  by 
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said  pretended  decrees  or  to  accept  tbe  supposed 
benelit.  thereof,  and  denies  that  she  procured  a 
marriage  to  be  solemnized  between  her  and  tbe 
said  James  H.  Israel  in  the  lifetime  of  ber  late 
husband,  John  Arthur,  deceased,  and  she  avers 
that  said  pretended  decrees  of  'divorce  [360 
conferred  no  privilege  she  could  use  and  pro- 
vided no  benefits  whatever  which  she  could 
have  accepted." 

She  further  denied  that  she  and  Israel  went 
away  from  the  place  where  they  were  liv- 
incT  to  some  place  unknown  or  remote  there- 
from, or  were  married  secretly  in  due  form  of 
law  in  the  lifetime  of  John  Arthur,  or  that  she 
had  ever  admitted  or  confessed  that  she  had 
been  duly  or  at  all  married  to  Israel  after  the 
rendition  of  the  pretended  decrees  and  in  the 
lifetime  of  Arthur,  as  averred  in  the  answer. 

On  June  8,  1891,  the  case  came  on  for  trial 
in  tbe  county  court,  and  the  following  appears 
in  the  bill  of  exceptions : 

**  Thereupon  on  behalf  of  the  petitioner  it 
was  stipulated  and  admitted  by  the  respond- 
ent that  the  decree  set  up  in  tbe  respondent's 
amended  and  supplemental  answer  were  ren- 
dered as  therein  alleged,  and  that  the  same  are 
and  were  void  when  rendered,  and  that  the 
only  question  now  being  tried  is  as  to  whether 
the  plaintiff  is  estopped  by  her  conduct  as  al- 
lof^ed  in  said  answer  to  dispute  or  contest  the 
validity  of  said  decrees  or  whether  she  has  rat- 
ified them  by  her  conduct," 

The  testimony  introduced  on  both  sides  is 
then  set  forth.  The  county  court  found  in 
favor  of  defendant,  and  gave  judirment,  June 
28,  1891,  with  costs,  '*that  the  petitioner,  Ab- 
bie  A.  Israel  of  right  ought  to  be  and  is  es- 
topped to  aver  or  claim  that  she  is  the  widow  or 
heir  of  the  said  John  Arthur,  deceased,  or  the 
distributee  of  his  estate.  Wherefore  it  is  con- 
sidered, adjudged,  and  decreed  by  tbe  court 
that  the  petition  of  tbe  said  petitioner  be  and 
the  same  is  hereby  denied  and  dismissed."  The 
cause  was  taken  by  writ  of  error  to  the  supreme 
court  of  Colorado  and  on  June  17.  1893,  that 
court  rendered  its  judgment,  affirming  tbe 
judgment  of  the  county  court.  The  court  re- 
viewed the  evidence,  and  held  that  the  proof 
wus  suthdent  to  warrant  the  trial  court  in  find- 
ing that  plaintiff  in  error  bad  actually  con- 
tracted and  consummated  the  marriage  between 
herself  and  the  second  husband  before  tbe 
death  of  the  first,  and  that  the  substance  of 
the  issue  formed  upon  the  amended  complaint 
was  proved;  and  therulingin  Arthur  v.  Israel^ 
10  L.  R.  A.  693,  15  Colo.  147,  that  the  amend- 
ed answer  was  sufficient  in  law  to  debar  or  estop 
petitioner  from  *claiming  any  property  [36 1 
rights  as  the  widow  of  John  Arthur,  deceased, 
was  reaffirmed.  Israel  v.  Arthur,  18  Colo.  158. 
A  petition  for  rehearing  was  filed  and  over- 
ruled and  thereupon  a  writ  of  error  was  al- 
lowed to  this  court,  which  defendant  in  error 
moved  to  dismiss. 

Mr.  George  A.  K,ing  for  defendant  in 
error,  in  favor  of  motion. 

Messrs,  W.  S.  Decker  and  J.  J.  0*Doii- 
nell  for  plaintiH  in  error,  in  opposition. 

Mr.    Chief  Justice   Fuller   delivered    the 
opinion  of  the  court: 
It  is  not  sufficient  for  the  maintenance  of  our 
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jurisdiction  to  review  tbe  Judfrments  of  stale 
courts,  that  a  riglit,  title,  privilege,  or  iminu- 
Dity  UDder  the  CoostiiutioD  of  the  United 
States  ma^  have  been  cluimed,  but  such  right, 
title,  privilege,  or  immunity  must  have  been 
denied.  Assumiog  that  plaiutilT  in  error,  by 
her  replication  of  January  27,  18U1,  duly  set 
up  a  ritrht  of  protection  under  the  Constitu- 
tion, yet  if  she  were  debarred  from  asserting 
property  rights  in  the  estat"  of  John  Arthur, 
as  bis  widow,  then  that  right  was  not  denied 
for  want  of  the  subject-matter  to  be  protected. 

The  supreme  court  of  Colorado  ruled  in 
Arthur  v.  Israel,  10  L.  R.  A.  693,  15  Colo. 
147,  that  public  policy  required  "that,  so  far 
as  may  be  consistent  with  fundamental  prin- 
ciples of  law,  one  who  has  attempted  to  profit 
by  a  .supposed  divorce,  and  has  exercisud  the 
resulting  privilege  of  reniarringe,  shall  not.  for 
the  mere  purpose  of  obtaining  properly,  be 
permitted  to  repudiate  his  election;"  and  that 
"when,  therefore,  the  wife,  without  cause,  de- 
serts her  husband  and  home,  and  for  years 
lives  in  adultery  with  another  man,  and  after- 
wards, upon  learning  that  a  divorce  has  been 
obtained  by  her  deserted  husband,  causes  a 
marriage  ceremony  with  her  paramour  to  be 
solemnized,  and  continuously  lives  and  co- 
habits with  him  as  his  wife,  she  may  not,  upon 
the  subsequent  decease  of  her  abandoned  hus- 
band, lake  advantage  of  the  fact  that  the  di- 
vorce decree  is  void  for  want  of  proper  service 
of  process,  and  successfully  assert  against  other 
302]  heirs  her  right  under  *the  statute  of  de- 
scents and  distribution  to  deceased's  estate  as 
his  widow."  And  on  the  subsequent  writ  of 
eiror  sustained  the  judgment  of  the  county 
court  against  plain  till  in  error  upon  the  facts. 

With  the  conclusion  on  the  facts  we  have 
nothing  to  do,  and  the  conclusions  of  law  were 
conclusions  in  niattersof  local  and  general  law 
ivhicb  suggest  no  Federal  question. 

By  stipulation  of  record  plain tifif  in  error 
admitted  nt  the  trial  that,  the  invalidity  of  tbe 
divorce  decrees  being  conceded,  tlie  only  ques- 
tion to  be  tried  was  whether  she  was  "estopped 
by  her  conduct  as  alleged  in  said  answer  in 
dispute  or  contest  the  validity  of  said  decrees 
or  whether  she  has  ratified  them  by  her  con- 
duct." 

That  question  was  determined  against  her. 
and  the  judgment  rested  solely  on  toe  ground 
that  she  could  not  under  the  facts  be  allowed, 
as  to  John  Arthur's  personal  estate,  to  assert 
tbe  property  rights  conferred  by  law  upon  a 
widow.  To  review  that  judgment  would  be 
to  overhaul  tbe  application  by  a  state  court  of 
principles  of  public  policy  and  of  estoppel, 
which  it  is  not  within  our  province  to  do. 
This  was  so  held  in  Marrow  v.  Brinkley,  129 
U.  8. 178  [82:  854],  and  in  effect  in  many  other 
cases.  Adam$  Covnty  v.  Burlington  d  M.  R, 
Co.  112  U.  S.  128  [28:  6781;  Chouteau  v.  Gib- 
son, 111  U.  S.  200  [28:  400J;  Beaupri  v.  Noye», 
138  U.  8.  897  [34:  991]. 

In  Eustis  V.  Bolle9,  150  U.  8.  861  [87: 1111], 
it  was  ruled  that  a  decision  by  the  supreme 
judicial  court  of  Massachusetts  that  a  creditor 
of  an  insolvent  debtor  who  proved  bis  debt  in 
insolvency  proceedings  under  the  state  statutes 
and  accepted  the  benefits  thereof,  thereby 
waived  any  right  he  might  otherwise  have  bad 
to  object  to  the  validity  of  the  insolvency  stat- 
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'  utes  as  impairing  the  obliiration  of  contracts, 
!  presented  no  Federal  question  for  review.  And 
it  has  been  often  held,  at  least  in  actions  at 
law,  that  this  court  has  no  jurisdiction  to  re- 
visie  the  decision  of  the  highest  court  of  a  state 
upon  a  pure  question  of  fact,  although  a  Fed- 
eral question  might  arise  if  the  question  of 
fact  were  decided  in  a  particular  way.  Dower 
V.  Richards,  ante,  p.  305,  and  cases'cited. 
Writ  of  error  dismissed. 


*THE  STATE  OF  MICHIGAN  ex  r^/.[3G3 
the  Attorney  Gknehal,  Fljf.  in  hrr.. 


V. 

THE  FLINT  &  PEUE  MARQUETTE 
RAILUOAD   company  et  au 

(See  S.  C.  Reporter's  ed.  363-368.) 

Federal  question. 

Where  tbe  Judgment  of  the  state  court  rested 
upon  tlic  decision  of  a  question  which  wus  not 
Federal,  such  as  estoppel,  tliis  court  has  no  Juris* 
diction  to  review  it,  aqji  the  writ  of  error  will  bo 
dismissed. 

[No.  913] 
Submitted  Jan.  £9,  1894.    Decided  March  ff , 

1894. 

IN  ERROR  to  the    Supreme  Court  of  the 
State  of  Michigan,  to  review  a  judgment  of 

"SfYie.— As  to  jurisdiction  in  the  United  Statca  Si^ 
preme  Court,  where  Federal  question  arises^  or  where 
arc  drawn  in  question  staluies^  trecUy  or  (onstttu- 
tion.  see  notes  to  Martin  v.  Hunter.  4:  97,  Matthews 
V.  Zane.  2:  654.  and  to  Williams  v.  Norris,  0:  571. 

JLs  to  jurisdiction  of  United  States  Sw/reme  Court 
to  declare  state  law  void  as  in  conflict  with  state  con- 
stUution;  to  revise  decrees  of  state  courts  as  to  con- 
struction of  state  laws,  see  note  to  Hart  v.  Lamp- 
hire«  7: 679.  and  to  Commercial  Bank  of  CiDcinnati 
y.  Buckingham.  12: 169. 

As  to  estoppel  by  judgment^  see  note  to  Aspden  v. 
Nixon,  11: 1059. 

As  to  estoppel  in  pais,  see  note  to  Stowe  v.  United 
States,  22:  J44. 

As  to  estoppel  by  recital  in  deed,  or  wHU  or  other 
instrument,  see  note  to  Carver  v.  Astor,  7:  761. 

As  to  estoppel  by  recitals  in  negotiable  bonds  or  m- 
eurities,  see  note  to  Mercer  County  v.  Hackett, 
17:548. 

A8  to  estoppel  as  to  eontrcuts  limiting  the  time  witt^ 
in  which  action  mtut  be  brought,  see  note  to  South* 
em  Exp.  Co.  v.  Caldwell.  22:  556. 

As  to  when  vendee  is  estopped  from  disputing  the 
title  of  his  vendor,  see  note  to  Watkins  v.  Holman, 
10:878. 

As  to  estoppel;  stranger  r^ot  txmnd  by,  and  cannot 
take  advantage  of:  who  are  not  privies;  infants:  hu^ 
band  and  wife,  see  note  to  Deery  t.  Cray.  18: 658^ 

Estoppel,  by  gOence;  as  to  title  or  interest  in  lands;  by 
laches  or  acquiescence:  by  receiving  benefits. 

There  can  be  no  estoppel  or  even  waiver  by 
silence,  except  under  circumstances  where  it  be- 
comes the  duty  of  the  party  to  speak.  Knoedler 
V.  Glaenzer,  20  L.  R.  A.  733,  65  Fed.  Hep.  895. 

The  doctrine  of  estoppet  in  pais  has  no  applioa> 
tion  to  the  faiiute  to  object  to  the  Improper  man- 
ner In  which  one  does  work  which  he  oontraoted 
to  do  properly.  Hawley  v.  Florsbeim,  44  Ul  Api». 
320. 

An  attorney  who  has  made  a  contract  with  • 
testator  for  the  prosecution  of  certain  lltigatioo  at 
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tbat  court,  reversing  a  decree  of  the  Ingbam 
Circuit  Court,  MicbigaD,  in  favor  of  complain- 
nnt,  and  directing  to  be  dismissed  ivitb  costs 
a  suit  or  information  filed  on  bebalf  of  tbe 
Sfa»e  of  Michigjiu,  against  tbe  Flint  &  Pcre 
Mnrqucttc  Railroad  Company  et  aL,  claiming 
title  to  certain  lands  under  and  by  virtue  of  tbe 
Swamp  Land  Grant  of  Congress,  of  September 
2*^.  1S50.  On  vwtion  to  disnvss.  Dismissed, 
Sec  same  case  below,  89  Micb.  481. 

Statement  by  Mr.  Chief  J usf ice  Tnlleri 
This  w  as  a  bill  of  information  filed  on  bebalf 
of  tbe  state  of  Micliigan  in  tbe  Ingham  circuit 
court,  December  13,  1887.  against  the  Flint  & 
Pore  Marquelle  Railroad  Company  and  others, 
claiming  title  to  certain  lands  under  and  by 
virtue  of  tbe  grant  by  Act  of  Congress  of  Sep- 
tember -8,  1N">0.  commonly  known  as  the 
Swamp  Land  Grant.  9  Stat,  at  L.  519,  cbap.  84. 
Tbe  claims  of  tbe  respective  parties  appear 


in  tbe  pleadings,  wbicb  were  in  substance  as 
follows: 

Tbe  bill  alleged  tbat  tbe  grant  transferred  to 
the  several  states  named,  and  amoui;  others  tbe 
state  of  Micbiuan,  tbe  whole  of  tbe  swamp  and 
overflowed  lands  therein  made  unfit  for  culti- 
vation and  remaining  unsold  on  tbe  20ib  of 
September,  1850,  and  tliat  it  was  the  duty  of 
tbe  Secretary  of  tbe  Interior  to  make  lists  and 
plats  of  tbe  land,  and,  at  the  request  of  tbe 
governor  of  the  state,  to  issue  patents;  that  the 
eflfect  of  the  grant  was  vest  title  in  tbe  state, 
and  that  the  stale  afterwards  a*^serted  title  to  all 
tbe  land,  and  that  such  title  was  recognized  by 
the  United  States.  It  was  fun  her  averred  that 
on  or  about  November  21.  1^50,  certain  in- 
structions were  prepared  relative  to  the  desi'jr- 
naiion  and  (lescription  of  said  swamp  lan«ls  by 
tbo  Commissioner  of  tbe  General  Land  Olllce, 
of  which  a  copy  was  sent  to  the  survejor  gen- 
eral and   another  copy   to  the  governor,   by 


a  fixed  sum  cannot  recover  such  sura  from  the  exe- 
cutor where  he  faila  to  notify  the  latter  of  the  ex- 
istence of  the  contract  and  allows  him  to  employ 
other  counsel  to  carry  on  the  litigation.  Bolte  v. 
Fithtner.  68  Hun,  U7. 

The  fact  that  one  claiminir  a  lien  on  lumber  for 
Its  manufacture  sees  a  purchaser  at  the  mill,  and 
tbat  the  lumber  is  ronrked  with  certain  initials, 
without  knowledgre  brought  home  to  him  of  such 
purcha^r*8  acceptance  of  a  contract  for  its  sale,  of 
the  terms  of  the  oootrHCt,  or  of  the  time  or  place  ot 
delivery,— does  not  estop  him  from  scttinif  up  bis 
ben.    Hughes  v.  Tanner,  96  Mich.  113. 

The  silence  of  tbe  owner  of  property  does  not 
estop  him  to  recover  against  an  officer  for  a  breach 
of  his  otilcial  bond  in  wrongfully seizinfr  and  seUingr 
said  property.    Schilling  v.  Black,  49  Kan.  552. 

A  stockholder  in  a  corporation  who  transfers  all 
bis  stock  under  an  apreeroent  providing  that  the 
corporation  or  its  successors  stiall  indemnify  tbe 
prior  stockholders  against  tbe  debts,  a  list  of  which 
Is  f  urnisticil  by  bim,  is  not  estopped,  as  against  a 
new  corporation  succeeding  tbe  former  and  not  a 
party  to  the  agreement,  from  asserting  a  debt  in 
bis  favor  against  tbe  corporation,  not  included  in 
auch  list,  wbere  tbe  agent  of  tbe  purchaser  of  the 
stock  and  the  treasurer  of  the  new  corporation 
knew  of  the  claim  at  the  time,  and  there  was  no 
misrepresentation  as  to  the  extent  of  tbe  debt. 
Outterson  v.  Fonda  Lake  Paper  Co.  49  N.  I.  S.  R. 
S56. 

A  vendor  to  whom  money  is  offered  as  a  cash 
payment  upon  the  contract  on  the  day  fixed  there- 
for, and  who  refuses  to  receive  it  solely  because 
be  deems  a  mortgage  also  tendered  insufficient, 
without  making  any  further  objection,  cannot,  in 
mn  action  for  his  breach  of  the  contract,  complain 
that  there  was  an  insufficient  tender  of  tbe  cash 
payment.    Hartsock  v.  Mort,  76  Md.  281. 

Failure  of  a  collector  to  inform  an  importer  of 
tbe  decision  by  tbe  Secretary  of  tbe  Treasury  of  an 
Appeal  from  a  decision  of  tbe  former,  after  having 
informed  the  latter  tbat  tbe  secretary  bad  refused 
to  consider  the  appeal  or  to  reconsider  that  deter- 
mination, does  not  estop  the  collector  from  assert- 
ing tbe  limitation  of  ninety  days  from  tbe  decision 
against  a  suit  to  recover  tbe  alleged  excess  of  du- 
ties, cither  as  an  Individual  or  as  a  government 
officer.  John  Sbiliito  Oo.  v.  McClung,  51  Fed.  Rep. 
«8. 

A  surety  upon  a  note  who  remains  silent  while 
-an  alteration  is  made  therein  by  tbo  principal,  in 
bis  presence,  after  the  payee^s  agent  has  refused 
to  accept  the  note  in  its  original  form,  and  while 
tbe  money  is  paid  thereoo  in  its  altered  form,  is,  as 
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woll  as  his  personal  representative,  estopped  from 
setting  up  the  alteration  to  defeat  the  note.  Sand* 
era  v.  Bagwell.  37 S.  C.  145, 160. 

A  land  owner  is  not  estopi>ed  by  his  mere  silence 
from  eiairaing  title  up  to  the  true  l>oun*lary  line, 
as  against  an  adjoining  owner,  wbere  the  facts 
were  open  equally  to  both  parties,  and  the  former 
never  did  or  saiid  anything  to  mislead  the  latter, 
and  aitbough  be  hud  a  survey  made  which  he 
i  thought  showed  a  slight  encroachment  on  his 
!  lands,  he  was  not  certain  about  it  and  thougl.t  tbe 
latter  knew  wbere  the  boundary  line  was.  Mul- 
laney  v.  Dufl'y,  14i>  III.  559. 

Mere  silence  of  t  he  ostensible  grantor  after  an- 
other bus  parted  with  his  moncv  on  the  faith  of  a 
forged  deed  will  not  operate  to  render  the  deed 
operative  in  the  lattcr*s  favor.  McCalla  v.  Ameri- 
can Freehold  Land  Mortg.  Co.  00  Ga.  113. 

A  landowner  who  stands  by  and  without  objec- 
tion allows  a  street  to  be  raised  several  feet  by 
flllinfi.  so  tbat  tbe  earth  is  deposited  on  bis  land 
and  the  surface  water  dammed  up,  and  seeing  tbat 
his  fence  is  being  covered  by  the  eartb.  tears  it 
down,  himself  removing  tbe  boards,  i»  estopped 
from  maintaining  trespass  against  the  city  for  such 
filling.    Collins  v.  Grand  Rapids,  95  Mich.  2m. 

Knowledge  by  tbe  owner  of  the  fee  of  a  street, 
that  a  railroad  company  wbicb.  without  liceusc  or 
payment  of  damages,  has  constructed  its  road  in 
the  street,  has  mortgaged  tbe  property,  and  that 
such  mortgage  bas  been  foreclosed,  and  the  prop- 
erty is  to  be  sold  and  his  failure  to  make  any  claim 
or  give  notice  of  his  title  to  the  land,  does  not  estop 
him  to  maintain  an  action  against  tbe  company 
claiming  under  such  sale,  wbere  be  did  not  attend 
tbe  sale,  or  know  or  understand  tbat  tbe  purchaser 
or  such  company  was  led  to  believe  or  believed 
that  the  property  sold  included  the  right  of  way  in 
the  street  as  against  himself.  Syracuse  Solar  Salt 
Co.  V.  Rome,  W.  &  O.  R.  Co.  67  Hun,  153. 

One  who,  although  knowing  that  be  bas  an  inter- 
est in  land,  permits  oi  induces  another  by  his  con- 
duct or  silence  to  buy  it  at  a  Judicial  sale  thereof, 
cannot  assert  such  interest  fifteen  years  thereafter, 
when  it  has  become  greatly  enhanced  in  value. 
Roeder  v.  Fonts,  6  Wash.  135. 

The  bolder  of  a  mortgage  wbicb  is  on  record  is 
not  estopped  from  setting  it  up  against  a  purchaser 
of  tbe  land,  by  tbe  fact  tbat  he  stood  by  and  saw 
him  purchase  and  pay  for  tbe  land  in  ignorance  of 
tbe  mortgage  and  influenced  by  tbe  mortgagee's 
conduct.    Murphy  v.  Jackson.  69  Miss.  403. 

The  mere  fact  that  a  mortgagee  of  lands  knew 
that  a  purchaser  thereof,  who  bad  knowledge  of 
the  mortgage  but  supposed  hia  d««\  ^^^«  \A\s^  «b 
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which  the  survejor  geDeral  was  iDstructed  to 
make  out  lists  and  to  regard  the  field  notes  od 
864]  *file  in  his  office  as  the  basis  thereof,  if  the 
state  was  willine  to  adopt  them,  and  if  not,  and 
the  state  furnished  him  with  satisfactory  evi- 
dence that  any  lands  were  of  the  character  em- 
braced by  the  grant,  to  so  report  them;  that  the 
surveyor  general  transmitted  a  copy  of  his  in- 
structions to  the  governor  and  desired  informa- 
tion whether  the  state  authorities  would 
accept  the  field  notes,  or  conclude  to  have  a  sur- 
vey "to  determine  the  boundaries  of  the 
swamp  and  overflowed  lands." 

It  was  further  ulleged  that  the  governor  sug- 
gested delay,  and  that  on  January  8, 1851,  the 
surveyor  general  gave  his  opinion  that  the  field 
notes  would  show  a  greater  amount  of  swamp 
lands  than  an  actual  resurvey. 

The  bill  then  stated  that  the  survey  spoken 
of  indicated  the  sections  or  subdivision  of  sec- 
tions of  government  lands  which  were  of  a 
swampy  character,  and  that  pursuant  to  the 


propositions  nnd  suggestions  aforesaid  the  leg- 
islature of  Michigan  passed  an  act,  approved 
June  28.  1851,  adopting  the  notes  of  the  sur- 
veyor on  file  in  the  office  of  the  surveyor 
getieral.  as  the  basis  upon  which  the  state 
accepted  the  lands,  and  that  such  legisla- 
tion was  well  known  to  the  Lund  Department 
in  Washington,  and  understood  to  be  the  basis 
agreed  upon  for  the  adjustment  of  the  lauds 
granted  by  said  grant. 

That  this  proposition  and  these  acceptances 
by  the  state  *' operated  and  had  the  legal  effect 
to  perfect  in  the  state  of  Micbisran,  full,  com- 
plete, and  absolute  title  to  all  the  lands  shown 
by  the  surveyor  general's  minutes  to  be  swump 
and  overflowed  lands,  and  all  subdivisions  of 
land  the  greater  part  of  which  appeared  by  said 
minutes  to  be  of  a  swampy  nature." 

It  was  further  averred  that  the  surveyor 
general  thereupon  proceeded  to  prepare  pluis, 
and  designate  upon  such  plats  the  lands  of  a 
swampy  nature   and    character  which  came 


clear  title,  was  makinflr  valuable  pennancnt  im- 
provements, will  not  est  op  bim  from  forecloehi^r, 
where  he  did  anrl  eaid  nothinflr  to  mislead  the  pur- 
chaser.   Kendall  v.  Tracy,  64  Vt.  622. 

A  wife,  who,  with  knowledge  of  a  sale  of  com- 
munity land  by  her  husband  and  that  the  purchnsor 
claims  to  own  it,  remains  silent  for  nearly  four 
years,  is  estopped  to  assert  that  the  sale  was  void 
as  made  without  her  consent.  Mud^ett  v.  Clny,  5 
Wash.  103. 

A  married  woman  owningr  property,  record  title 
to  which  is  in  her  name  at  the  time  her  husband 
makes  a  contract  in  his  own  nomens  the  owner  of 
the  premises,  for  the  erection  of  a  buUdinf?  there- 
on, who  does  not  know  that  he  is  holdin^r  himself 
as  the  owner,  is  not  estopped  from  donvinp  hi«i 
ownership,  in  an  action  to  establish  a  lien  for  oiect- 
ing'snch  buildinir*  by  the  fact  thntshedid  not  Un- 
hid its  erection.    Campbell  v.  Jacobson,  145  III.  380. 

The  widow  of  a  partner,  made  a  party  to  the  bill 
by  the  executors  of  the  survivingr  partner  for  an 
accounting  and  sale  of  the  partnership  assets,  is 
aetopped,  as  ai^ainst  a  purchaser  of  partnership 
lands,  to  assert  a  dower  right  independent  of  the 
partnership,  which  she  did  not  assert  in  the  suit. 
Free  v.  Beatley.  85  Mich.  4^8. 

Thereisnoacquiesencein  or  ratification  of.  the 
surrender  of  a  life  Insurance  policy  by  a  guardian 
In  socage,  made  without  the  knowledge  of  the 
beneficiaries  when  they  were  minors,  where  they 
have  not  consciously  or  intentionally  acqwiciiced 
In  or  ratified  it,  or  taken  the  fruits  of  it,  or  done 
anything  to  mislead  or  prejudice  the  insurance 
company.  Foley  v.  Mutual  L.  Ins.  Co.  20  L.  IL  A. 
«S0. 138N.  Y.333. 

A  mill  owner  who.  for  six  years,  fails  to  object  to 
the  settmg  back  of  water  by  the  raising  of  a  dam 
below,  of  which  he  has  knowledge,  is  estopped  ns 
against  a  subsequent  grantee  whom  ho  allows  to 
make  large  expenditures  in  replacing  such  dam  iit 
the  same  height  after  it  is  carried  away,  without 
notice  of  any  claim  that  the  height  is  excessive. 
Dean  v.  Benn.  89  Hun,  510. 

An  estopT^el  against  the  oi>enlng  of  a  dedicated 
city  street  to  its  full  width  docs  not  arise  from  de- 
lay to  assert  the  claim  for  a  period  of  sixteen  years, 
during  which  time  abutting  property  had  l>een 
purchased  under  the  l)elicf  that  the  street  was  be- 
ing worked  to  its  full  width,  and  improvement? 
erected  which  would  l)e  destroyed  if  the  street  was 
widened.    Witherspoon  v.  Meridian,  69  Miss.  288. 

Failure  to  repay  or  tender  back  money,  the  re- 

tmtUoB  of  which  operates  as  an  estoppel,  is  not  ex- 

caaed  bj  the  Act  that  the  money  has  been  spent, 
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and  that  the  persons  so  estopped  are  indigent  and 
ttlile  only  to  supply  themselves  with  the  ncee«sarl»* 
of  life.    Drewer  v.  Nash.  17  tt.  I.  793. 

A  stockholder  in  a  national  bank,  who,  with  full 
knowledge  of  all  the  steps  taken  in  plaeinjr  it  iv 
liquidation,  receives  and  retains  a  divideu'i  paid  by 
theotficers  in  control  of  the  liquidntion.  isej.top|.ed 
todeny  the  validity  of  such  liquidation.  Wutkins 
V.  National  Bank  of  Lawrence,  61  Kan.  254,  6  Ukg. 
L.  J.  nn. 

A  school  township  which  has  wrongfully  received 
and  converted  to  its  own  use  taxen  l>clonging  to 
another  school  town  cannot,  in  an  action  bv  the 
latter  to  recover  them,  controvert  the  leg;ility  of 
the  tax  imposed  or  the  regularity  of  the  assessment. 
JelTerson  School  Twp.  v.  Worthlngton  School 
Town.  6  Tnd.  A  pp.  580. 

That  moneys  were  advanced  by  a  bank  to  a  mort- 
gagor on  the  faith  of  the  mortgajre  will  not  estop 
the  latter^s  wife  and  son  from  maintaining  a  suit 
tor  its  cancellation  on  the  trround  of  his  incompet- 
ency, where  such  advanceuHrit  was  made  after 
notice  of  such  incHpaciiy.  Brothers  v.  Bank  of 
Kaukunna,  84  Wis.  381. 

A  married  wonion  who  takes  part  inproceedingE 
by  a  non-resident  railroad  company  having  a  nght 
to  do  business  in  tbo  state  but  not  to  condemn 
lands,  to  condemn  her  separate  pioperty,  acoepte 
the  award,  and  retains  it  for  years,  is  e«topped 
while  still  retaining  it  to  maintain  ejectment  for 
such  land  on  the  ground  that  it  was  illegallv  con- 
demned. St  Louis  &  8.  F.  U.  Co.  V.  Foliz,  62  Fed. 
Rep.  627. 

A  railroad  company  which  has  taken  advantafre 
of  an  act  permitting  its  station  aurents  to  act  as 
conservators  of  the  peace  and  make  arrests  can- 
not attack  the  constitutionality  of  the  act  when 
Biied  for  an  alleged  wrongful  arrest  made  by  one 
of  its  agents.  Illinois  Cent.  U.  Co.  v.  King, 69  Miss. 
852. 

A  married  woman  who  permits  a  railway  com- 
pany to  grade  its  roadbed  through  her  lot,  and  re- 
ceives payment  therefor  through  her  husband  as 
her  authorized  agent,  and  thereat terstands  l>y  and 
permits  the  company  to  expend  its  money  in  con- 
struct intr  its  road,  is  estopiied,  not  only  as  to  that 
company,  but  as  to  itssut«equentgranioo.  Kagao 
V.  Kansas  City  &S.  E.  It.  Co.  HI  Mo.  4/»0. 

An  owner  of  real  estate  is  not  estopped  toaaacrt 
that  the  employment  of  a  broker  by  one  whom  he 
has  authorized  to  sell  the  land  was  unauthorized,  by 
consummating  the  sale  negotiated  by  such  broker 
and  receiving  its  fruits.  C^rroU  v.  Tucker,  S  If  tac. 
897. 
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^iililn  Ihe  grant;  that  the  maps  nnrl  plats  are 
now  on  file  in  the  ottice  of  the  MichigaD  land 
conimissioDer,  and  are  the  identificatioD  of  ihu 
swamp  lands  granted  to  the  state  of  Michigan 
by  the  seid  Act, and  "which  this  informant  sub- 
mits are  effective  and  binding  both  upon  tlic 
United  States  and  all  persons  clsiimine:  from 
them  as  well  as  the  state  of  Michiiran;"  that 
305]  the  action*  of  the  state  and  the  lists 
were  reported  to  the  General  Land  Office. 

The  bill  then  Mated  that  the  title  of  the  state 
of  Michipron  having  been  perfected  in  this 
manner,  aftorwards  Congress,  by  Act  of  June 
3,  1856,  granted  lands  to  Michigan  to  aid  in 
the  consi ruction  of  certain  rnilronds,  and, 
nniong  others,  the  Flint  &  Pere  Marquette 
Railroad,  and  that  a  Inrge  quantity  of  the 
lands  selected  by  the  railroad  company  were 
lauds  which  were  shown  by  the  minutes  of  the 
surveyor  general  to  be  swamp. 

That  the  proposal  by  the  Commissioner  of 
the  G(  ncral  Lund  Offlire  as  to  the  method  of 
identification,  the  action  taken  thereon,  and 
the  jseleclir>n  of  swamp  laud-5,  were  with  the 
approval  of  the  Secretary  of  the  Interior;  that 
by  reason  thereof  and  sundry  subsequent  con 
firniatory  acts  of  Congress  the  title  of  the 
state  l»erame  complete;  and  that  by  the  means 
particularly  detailed  in  the  bill  these  lands  be- 
came diverted  from  the  swamp  laud  grant,  and 
pa>scd  to  the  railroad  company  as  railroad 
lands.  The  prayer  was  that  the  lands  might 
l)e  declared  to  be  swamp  lands,  and  that  the 
railioa'l  company  had  no  riizht  in  them;  that 
the  title  of  the  slate  be  confirmed,  and  that  the 
defendniiis  t>e  required  to  account  for  land 
and  timl)er  sold;  and  for  an  injunction  to  pre- 
vent further  sales. 

The  answer  (lenicd  that  the  state  of  Michigan 
bad  any  fiower  or  control  over  the  lands  or  any 
of  thein,  and  stated  that  Ihed'.'fendant  trustees 
held  the  title  for  the  railroad  company;  that 
this  title  came  from  the  United  States  through 
the  stat€  of  Micliigan  by  an  act  of  the  legi^ln 
ture  of  February  14,  1^57,  and  sundry  subse- 
quent conveyances;  denied  that  the  effect  of 
the  grant  was,  ns  stated  in  the  inf(»rmntion, 
to  vest  title  in  the  state  prior  to  identification; 
and  that  the  corresponcience  spok  n  of  in  the 
bill  could  have  the  etfecl  to  increase  the  rights 
of  the  slate  of  Mi.:higan  beyond  the  terms  of 
tlie  Act  of  Couirress  granting  said  lands. 

The  answer  further sla'ed  that  it  was  a  mat- 
ter of  common  knowledge  that  many  of  the 
surveys  in  Michigan  were  false  and  fiauduleut, 
in  manv  cases  surveys  not  havinc:  been  made 
3Mp\  *in  Ihe  field  at  all,  but  the  field  notes  and 
maps  which  were  returned  being  wholly  false 
and  fictitious;  that  in  consequence  resurveys 
were  made  pursuant  to  the  authority  of  Con- 
gress; that  Concrt'ss  made  appropriations  for 
that  pur|)ose,  and  that  the  notes  of  the  resur- 
vey  and  the  maps  of  the  resurvey  l)ecarae  the 
notes  of  the  survey;  that  the  Federal  authori- 
ties and  the  state  authorities  accepted  Ihe  re- 
surveys  as  the  only  valid  surveys,  and  had 
actedupon  these  resurvevs  as  such  from  that 
lime  until  the  filing  of  this  bill. 

It  was  denied  that  any  of  the  lauds  men- 
tioned and  referred  to  in  the  bill  were  in  fact 
swamp  or  overflowed  lands  within  the  mean- 
ing of  the  Act  of  Congress;  and  stated  that 
there  had  been  a  reorganization  of  the  Flint 
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&  Pere  Marquette  Railroad  Comj^anv.  and 
that  a  new  corporation  had  been  organized 
to  take  the  title  of  the  original  company,  and 
that  all  the  lands  mentioned  had  l>een  cer- 
tified by  the  Secretary  of  the  Interior  and  the 
Commissioner  of  the  General  Land  Office  of 
the  state  of  Michigan  as  lands  identified  a? 
beine  within  the  Act  of  June  8,  1850,  for  the 
benefit  of  the  Flint  &  Pere  Marquette  Railroad 
Company. 

It  was  further  averred  that  no  patents  were 
issued  under  the  grant  of  June  8,  1856,  to  the 
railroad  company",  but  that  the  title  passed  by 
statute,  which  title  was  made  complete  by  the 
identification  and  certification  of  the  United 
States  Land  Oflice  at  Washington;  that  the 
greater  portion  of  these  lands  had  been  offered 
for  sale  for  more  than  twenty  years,  and  more 
than  four  fifths  of  them  had  been  in  fact  sold, 
and  that  many  of  the  parcels  had  been  occu- 
pies! by  purdiasers  for  more  than  fifteen  years 
and  that  the  title  of  these  purchasers  had 
never  been  questioned  until  the  filing  of  this 
information. 

The  answer  claimed  that  the  ccrtifioatiou  of 
the  lands  uuder  the  railroad  ffraut  was  itself 
an  adjudication  by  the  ScereJary  of  the  lutei  lor 
that  the  lauds  vv ere  not  of  the  character  de 
scribed  in  the  Swamp  Land  Act  of  18r>0,  and 
was  a  conclusive  adjudication  that  said  lands 
were  included  within  the  railroad  grant  of 
1856. 

The  answer  further  stated  that  if  the  state 
did  become  the  owner,  as  speritied  in  the  bill, 
so  much  lime  had  elapsed  *that  the  state  [;><J7 
'  was  prohibited  by  law, by  its  own  stai  uic  of  \hu 
ilation<»,  from  bringiFigany  suit  for  the  reeov(  ry 
of  thela?ids;  that  the  chiiui  of  the  state  wa^s*;' 
and  that  so  much  tiuie  hud  eh'.psed.  and  other 
rights  had  become  so  involved  by  the  issue  of 
bonds  by  the  railroad  company  secured  upon 
these  land>5,  and  by  the  sale  of  so  larije  a  por 
tion  of  the  lands  to  parties  who  bou^'^hi  in  guod 
faith,  that  the  state  should  Ix^  held  estopped 
from  now  raising  the  question  at  issue;  and 
further,  because  the  slate  of  Michigan  hid,  by 
virtue  of  special  acts  of  its  legislature,  caused 
lists  to  be  made  of  these  laiids  and  sent  to  the 
as"=:essing  oflicors,  and  that  for  many  vears,  un- 
der the  authority  of  the  stat '  of  Miclnuau,  they 
had  been  r<»p'^eially  assessed  as  railroad  lands, 
aud  the  railioad  company  had  paid  many  thous- 
ands of  dollars  for  taxes  imposed  upon  them 
under  these  acts  of  the  legislature. 

The  answer  also  allegv-'d  that  application  wa.« 
made  by  the  railway  company  in  1870  to  the 
commi>sioner  of  the  state  landofiKe  to  know 
whetherany  of  these  lauds  were  claimed  by  the 
state  as  swamp  lands,  and  tho  company  was 
then  advised  by  the  commissioner  of  the  slate 
land  office  that  the  strdedid  not  lay  any  claim 
to  any  of  the  lands  in  question;  and  reiterated 
the  averment  of  estoppel. 

Proofs  were  taken  and  upon  hearing  a  de- 
cree was  entered  in  the  court  below  in  favor 
of  complainant,  declaring  Ihe  title  to  b^'  in  the 
state;  that  the  cloud  ihereon  nri>ing  from  the 
claim  of  defendants  be  removed;  aud  referring 
the  cause  to  a  commissioner  to  take  evidence 
of  taxes  paid  by  defendants  on  the  lands  and 
the  value  of  the  timber  cut  therefrom;  where- 
upon the  cause  was  taken  by  appeal  to  the  su- 
preme court  of  Michigan,  which  revei^^d  Wife 
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decree  and  directed  tbe  bill  to  be  dismissed 
vith  costs.  State  v.  Flint  d  P,  M.  R  Co.  89 
Mich.  481.  Tbe  cause  was  tbea  brougbt  by 
writ  of  error  to  this  court. 

Mr.  Wm.  L.  Webber  for  defendants  in 
in  error,  in  favor  of  motion. 

Mr.  A.  A.  EllU,  Atty.  Gen.  of  Micbigan, 
for  plaintiff  in  error,  in  opposition. 

808]  *Mr.  Chief  Justice  Fuller  delivered 
tbe  opinion  of  tbe  court: 

Tlie  supreme  court  of  Micbigan  beld  tbat 
tbe  state  minjht  be  estopped  by  its  acts,  conduct, 
•ilencc  and  acquiescence;  tbat  tbe  only  question 
necessary  to  i)e  considered  and  determined 
was  tbe  question  of  estoppel;  and,  after  a  full 
consideration  of  tbe  facts  applicable  to  this 
branch  of  tbe  case,  reached  ihe  conclusion 
tbat  the  claim  of  the  state  had  no  foundation 
in  equity,  justice  or  good  conscience;  tbat  it 
bad  become  stale;  and  tbat  the  state  was 
estopped  to  assert  title  in  itself  to  the  lands  in 
question.  As  its  judgment  thus  rested  upon 
tbe  decision  of  a  question  which  was  not  Fed- 
eral, this  court  bas  no  jurisdiction  to  review  it, 
and  tbe  writ  of  error  must  be  dismissed. 
Adti in f  County  V.  Bvrlington  &  M.  R.Co.  112  U. 
S.  123  [28:  678];  hrael  v.  ArUiur,  ante  p.  474. 

Writ  of  error  diemmed. 


WILLIAM   B.    MADDOCK,  Pljf.  in  Err., 

DANIEL  MAGONE,   Collector  of  the  Port 

of  New  York. 

<8ee  S.  G.  Reporter's  ed.  868-378.) 

Commercial  meaning  of  words  in  Tariff  Act — 
construction — establis/ied  usage — rtfusal  to 
instruct  jury. 

L  If  the  words  used  in  tbe  tariff  acta  to  deslgrnate 
particuUir  kinds  or  classes  of  ffoods  have  a  well 
known  sinrnifloation  In  our  trade  and  commeroe, 
diflferent  from  their  ordinary  meaningr  among  the 
people,  the  oummercial  meaningr  is  to  prevail,  un- 
less Congress  baa  clearly  manifested  a  oontrary 
lotention. 

S.  While  tariff  acts  are  generally  to  be  construed 
according  to  tbe  commercial  understanding  of 
tbe  terms  employed,  language  will  be  presumed 
to  bave  tbe  same  meaning  in  commerce  tbat  it 
has  in  ordinary  use,  unless  tbe  contrary  Is  shown. 

&  The  commercial  designation  of  goods  imported 
Is  tbe  result  of  established  usage  in  commerce 
and  trade,  and  such  usage,  to  afTect  a  general  en- 
actment, must  be  definite,  uniform,  and  general, 
and  not  partial,  local,  or  personaL 

4.  Where  an  instruction  which  plaintiff  asked 
•hould  be  given  to  the  Jury,  was  altogether  too 
broad,  plain tilT  cannot  complain  of  the  refusal 
to  give  it  in  the  terms  in  which  it  was  requested. 

[No.  244.] 
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N  ERROR  to  tbe  Circuit  Court  of  tbe  Unit- 
ed States  for  tbe  Southern  District  of  New 


NOTB.— ^s  to  Ifen  of  United  Stales  for  duties,  see 
note  to  United  States  v.  860  Chests  of  Tea,  0:  702. 

As  to  action  to  recover  l)aek  duties  paid  under  pro- 
ieti;  priiteat,  how  made,  and  Us  efect^  see  note  to 
Oreelj  w.ThompaoUtVk  897. 
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\  York,  to  review  a  judgment  in  fayor  of  de- 
fendant in  an  action  brougbt  by  William  B. 
Mflddock,  plaintiff,  ap:aiust  Daniel  Magone. 
Collector,  defendant,  to  recover  duties  paid 
under  protest  upon  imported  goods.  Af' 
firmed. 

Statement  by  Mr.  Chief  Justice  Fullers 

This  was  an  action  to  recover  duties  paid 
under  protest.  The  hill  of  exceptions,  omit- 
ting formal  parts,  was  as  foUows: 

"The  plaintiff  imported  in  the  year  18^6 
into  the  port  of  New  York  certain  goods,  con- 
sisting of  mug9.  plates,  cups  and  saucers,  made 
of  chiurt,  of  small  size,  and  claimed  by  him  to  be 
dutiable  as  toys.  Duty  was  assessed  Ijv  the  de- 
fendant and  piiid  by  the  plaintiff  at  the  rate  of 
sixty  per  cent  ad  valorem  *under  protesl[;iOO 
as  follows:  'Against  your  decision  and  a.^sess- 
mcnt  of  duties  as  made  by  you  and  the  pay- 
ment of  more  than  85';:  ad  valorem  on  our  Im- 
portations l>elow  mentioned,  consisting  of  cer- 
tain china  toys,  claiming  that  under  exi<iing 
laws  and  particularly  by  Sch.  VN,'  Act  March 
8,  1883,  as  toys  said  goods  are  liable  at  no 
more  than  85;;;  ad  valorem  and  not  at  GU>  ad 
valorem  as  charged  by  you.* 

''Due  rippeal  was  made  and  suit  was  brought 
in  due  time. 

"Plaintiff  further  introduced  evidence  tend- 
ing to  show  tbat  the  articles  in  question  were 
in  fact  toys,  and  in  addition  that  they  were 
known  in  trade  and  commerce  in  March,  18**o, 
and  prior  thereto,  as  toys,  and  were  bought 
and  sold  under  the  denomination  of  toy  platea, 
toy  teas  and  toy  cans. 

"In  l>ehalf  of  the  defendant  evidence  was 
introduced  tending  to  show  that  these  articles 
were  not  bandied  by  toy  houses,  but  tbat  tbcj 
were  bought  and  sold  under  the  name  of  A  o 
C  plates,  ABC  mugs,  ABC  cans,  and  tbe 
cups  and  saucers  were  known  as  Minton  teas 
or  after  dinner  coffees,  and  were  also  used  in 
restaurants  to  serve  coffee  in,  and  that  tber 
were  used  by  children  to  eat  and  drink  out  of. 
and  not  merely  for  tbe  purpose  of  amuse- 
ment. 

"The  court,  at  tbe  conclusion  of  tbe  evi- 
dence, submitted  the  question  to  the  jury  as 
follows: 

"  'You  are  to  answer  the  question  by  yes  or 
no  whether  these  goods  are  or  are  not  toys. 
You  have  heard  tbe  evidence,  and  all  tbat  is 
necessary  for  me  to  do  in  leaving  tbe  case  in 
your  bands  is  to  give  you  the  definition  of  tbe 
word  toy:  "A  toy  is  a  play t bin sr;  a  thing  tbe 
main  use  or  purpose  of  which  is  tbe  amuse- 
ment of  children."  Bearing  that  definition  in 
mind  and  as  instructed  by  the  evidence,  you 
will  determine  as  to  these  articles  whether  they 
are  or  are  not  toys.' 

"Thereupon  counsel  for  plaintiff  requested 
tbe  court  to  charge  tbat  if  these  articles  were 
known  as  toys  in  trade  and  commerce  in 
March,  1888.  and  prior  thereto,  tbe  plaintiff  !• 
entitled  to  recover;  which  request  tbe  court  re- 
fused so  to  charge,  and  plaintiff's  counsel  duly 
excepted,  and  the  exception  was  duly  allowed. 

The  record  states  that  "after  hearing  tbe  evi- 
dence for  the  *respective  parties  and  tbef370 
argument  of  counsel,  tbe  jury  say  that  they  find 
tbe  goods  in  suit  are  not  toys,  and,  by  diree- 
tioD  of  tbe  court,  tbat  they  find  a  verdict  for  the 
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^lefendaot.'*  Judgment  was  thereupoD  en- 
tered OL  the  Terdict  in  favor  of  the  defendant, 
wiih  costs,  and  ibis  writ  of  error  taken  out. 

i/r.  Edwin  B.  Smith  for  plaintiff  in  er- 
ror. 

Mr,  Edward  B.  Whitney*  Amatant 
Atty.  Qen.,  for  defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Plaintiff  coDtcnded  thot  the  articles  in  ques- 
tion should  have  l)een  assessed  under  the  clause 
in  Schedule  N.  in  the  Tariff  Act  of  3taich  8, 
18b3,  chap.  121,  "dolls  and  toys,  thirty-five 
per  centum  ad  valorem;"  but  the  collector  as 
sessed  them  under  Schedule  B  of  that  Act, 
imposing  a  duty  on  **cbina,  porcelain,  parian, 
and  bi.vque,  earthen,  stone  and  crockery  ware, 
including  pincques.  ornaments.  charmR,  vases, 
and  statuettes,  painted,  printed,  or  gilded,  or 
ot  tier  wise  decorated  or  ornamenieicl  in  any 
man  nor,  sixty  per  centum  ad  valorem."  22 
Stat  at  L.  495,  512. 

After  giving  the  ordinary  definition  of  the 
word  "toy/*  the  court  left  to  the  jury  the 
question  whether  these  goods  were  or  were  not 
toys.  No  exception  was  reserved  to  this  part 
of  the  charge  nor  to  the  action  of  the  court  in 
that  regard.  The  evidence  on  behalf  of  the 
plaintiff  tended  to  show  that  the  articles  were 
in  fact  toys,  and  on  behalf  of  the  defendant 
that  they  were  '*used  In  restaurants  to  serve 
coffee  in,  and  that  they  were  used  by  children 
to  eat  and  drink  out  of,  and  not  merely  for  the 
purpose  of  amusement;"  but  the  plaintiff,  in 
addition  to  the  contention  that  they  were  in 
fact  toys,  attempted  to  establish  that  such  was 
their  commercial  desi^ation.  Accordingly  he 
offered  evidence  tending  to  show  that  "they 
were  known  in  trade  and  commerce  in  March, 
1883.  and  prior  thereto,  as  toys,  and  were 
bought  and  sold  under  the  denomination  of 
toy  plates,  toy  teas,  and  toy  cans;"  while  de- 
fendant's evidence  tended  to  show  "that  these 
^irticles  were  not  handled  bv  toy  houses,  but 
that  they  were  bought  and  sold  under  the  name 
3711ofABCplates,ABCmuff8,ABC*cans, 
and  the  cups  and  saucers  were  known  as  Mln- 
ton  teas  or  after  dinner  coffees." 

Plaintiff  requested  the  court  to  char^  "that 
if  these  articles  were  known  as  toys  m  trade 
And  commerce  in  March,  1888,  and  prior  there- 
to, the  plaintiff  is  entitled  to  recover."  The 
•court  refused  so  to  charge  and  this  refusal  is 
the  subject  of  the  only  exception  in  the  record. 

In  Cadwaladfr  ▼.  Zeh,  ante,  p.  115,  it  was 
•said  that  *'it  has  long  been  a  settled  rule  of  in 
terpretation  of  the  statutes  imposing  duties  on 
imports,  that  if  words  used  therein  to  designate 
particular  kinds  or  classes  of  goods  have  a 
well  known  signification  in  our  trade  and  com- 
merce, different  from  their  ordinary  meaning 
among  the  people,  the  commercial  meaning  is 
to  prevail,  unless  Congress  has  clearly  mani- 
fested a  contrary  intention;  and  that  it  is  only 
when  no  commercial  meaning  is  called  for  or 
proved,  that  the  common  meaning  of  the 
words  is  to  be  adopted."  But  it  is  also  true 
that,  as  observed  by  Mr.  Chief  Justice  Waite 
in  Bwan  v.  Arthur,  108  U.  8.  697,  598  [26: 
•626, 626j.  "while  tariff  acts  are  generally  to  be 
•coastmed  according  to  the  commercial  under- 
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standing  of  the  terms  employed,  language  will 
be  presumed  to  have  the  same  meaning  in  com- 
merce that  it  has  in  ordinary  use,  unless  the 
contrary  is  shown." 

The  inquiry  was  whether,  in  a  commercial 
sense,  the  articles  were  so  known,  trafficked 
in,  and  used,  under  the  denomination  of  toys, 
that  Congress,  in  the  use  of  the  parlfcuhir 
word  should  be  presumed  to  have  had  that 
defisTnation  in  mind  as  covering  such  articles. 

Necessarily  the  commercial  designation  is 
the  result  of  established  usage  in  commerce  and 
trade,  and  such  usa^ere,  to  affect  a  general 
enactment,  must  be  delinite,  uniform,  and  gen- 
eral, and  not  partial,  local,  or  personal. 

The  sole  instruciion  requested  by  plaintiff 
was  that  he  was  entitled  to  recover  if  these 
articles  were  known  as  toys  in  trade  and  com- 
merce at  the  time  of  the  passage  of  the  Act  and 
prior  thereto.  'ITie  prevalence  of  the  usage  re- 
lated to  the  date  of  the  Act,  and  although  if  a 
sjiecial  meaning  were  attached  to  certain  words 
in  a  prior  Tariff  Act,  it  would  be  ♦pre  r372 
sumed  that  Congress  intended  that  they  snould 
have  the  same  signification  when  used  in  a  sub- 
sequent Act  in  relation  to  the  same  subject  mat- 
ter, Reichey,  Smythe,  1:10  U.  8. 18  Wall.  162  [20: 
566],  this  presumption  is  not  conclusive,  and 
the  instruction  was  not  objectionable  because 
not  referring  to  the  date  of  the  first  appearance 
of  toys  in  tariff  legislation. 

But  the  difficulty  is  that  if  these  articles  were 
only  80  known  in  one  trade  or  branch  of  trade 
or  m  one  part  of  the  country,  partially  and 
locally,  and  not  uniformly  and  generally,  the 
conclusion  announced  by  the  instruction  would 
not  follow.  Recovery  could  not  be  had  on  a 
theory  involving  different  rates  of  duty  at  dif- 
ferent  ports  of  entry,  or  distinct  and  differing 
designations. 

Plaintiff  did  not  attempt  to  prove  that  the 
articles  were  handled  by  toy  houses,  though 
evidence  was  adduced  by  him  that  they  were 
known  as  toys  and  bought  and  sold  as  ^'  toy 
plates,  toy  teas,  and  toy  cans,"  but  not  by  toy 
dealers  according  to  defendant's  evidence;  ana 
if  it  were  admitted  that  their  signification  as 
toys  was  confined  to  a  particular  locality,  or  to 
a  particular  class,  as,  for  instance,  to  those 
who  imported  them  (in  which  case  there  might 
be  djinger  that  the  designation  would  vary  with 
the  rates)  and  not  to  those  who  dealt  in  them, 
aad  that  a  different  meaning  obtained  elsewhere 
or  among  the  latter,  then  the  usage  relied  on 
would  fail  to  be  made  out. 

The  instruction,  without  qualification  in  the 
direction  of  the  essential  elements  of  such  a 
usage,  was  altogether  too  broad,  and  plaintiff 
cannot  complain  of  the  refusal  to  give  it  in  the 
terms  in  which  it  was  requested. 

The  jury  found  a  special  verdict  that  the 
articles  were  not  toys,  and,  then,  by  direction 
of  the  court,  found  a  general  verdict  for  the 
defendant.  To  this  no  exception  was  taken, 
but  plaintiff  contends  that  the  general  verdict 
was  based  upon  the  special  verdict,  and  so  was 
given  upon  an  immaterial  issue,  and  that  it  was 
error,  there  being  evidence  to  establish  commer- 
cial usage,  to  direct  the  general  verdict  as  the  le- 
gal result  of  the  special  finding.  This,  however, 
does  not  appear,  and  as  the  judgment  was  the 
logical,  legal  conclusion  from  the  *gen-  [!i78 
eral  verdict,  and  no  exception  to  the  direction 


878-8TB  Sci-HEHB  Court  of  th 

wss  pTEBervrS,  there  is  nothing  open  to  oui 
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re  tumbled  in  bmrels 


Argued  Feb  It,  I89i. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Stules  tnr   Ihe  f  New 

York,  10  rcvitw  a  niffs. 

Julius  Burbecker  at  II. 

RoberisoD,  CollcCor  only 
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of  ibe  eliiini  a  vfrdietwaa  diructcd  for  defend- 
ant.    Affirmed. 
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look  like  the  nnils  before  they  go  into  ibe  bar- 
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thill.  I  know  only  how  tbcv  hT'  lilii'nl,  anil 
if  bv  accident  thi'y  ab'iuid  be  Liillcd  m*  up 
bolsiory  nailalS^S  Tfflfr  it  .  intMah-. 
1  riiMnot  sncnr  that  llicy  arc  not  lM<u:;lit  :iud 
*olci  in  trade  nnd  conimerce  of  this  cuu 
upholstery  nails,  birauie  I  do  i> 
other  parties  do,  I  can  only  speak  for  myself 
and  al  Ihe  same  lime  as  to  vhal  is  tbe  general 

uwiee     SffiiS    TbM  central   usa^-e  \mi 

^g     a^  I  have  been  in  Ibe 
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ihev   meant   pill  nails.     They  are  IxJiielit  nnd 
aol^  iu  this  country  under  the  name  of  gilt 
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nails.    They  may  pos!tib1y  hnve  been  ordered  are  bought  and  sold  as  such***  but  bis  testimony 

from  a  large  dealer  by  a  denier  in  thi;i  country  on  cross-examination  practically  *Iimit.  [877 

under  the  name  of  'upholstery  nails/    Tbey  ed  bis  personal  knowledge  of  usage  in  tbe  trndo 

are  sometimes  bought  and  sold  in  trade  and  to  bis  own  practice;  be  could  not  say  that  tbey 

^commerce  of  this  country  as  'French  nails/  were  not  bought  and  sold  in  trade  and  c  cm- 

'chair  nails/  and  as  'furniture  nails/  merce  as  upholstery  nails;  and    be  admitted 

"Defendant's  counsel  then  moved  to  strike  that  they  were  sometimes  so  bought  and  sold 

out  the  testimony  as  to  the  fact  that  tbey  were  as    French,  chair,  and  furniture  nails.     The 

called  'gilt  nails*'    The  court  granted  the  mo-  evidence  of  a  de^nite,  general,  and  uniform 

tion,  and  plaintiffs'  counsel  duly  excepted,  and  usage  was  so  slight,  if  any  at  all,  that  a  verdict 

tlie  exception  was  duly  allowed.  based  upon  it  would  be  set  n^ide,  and  the  cir- 

"PlainlilTs  thereupon  rested,  and  counsel  for  cuit  court  committed  no  error  in  striking  it  out 

the  defendant  moved  the  court  for  the  direc  and  in  dirrcting  u  verdict  for  defendant  as  to 

tion  of  a  yerdict  for  the  defendant  upon  so  these  purticular  nails. 

much  as  was  sought  to  be  recovered  upon  the  Something  was  said  about  the  lack  of  pre- 
nails  which  did  not  appear  to  be  actuuUy  gilt  cision  in  the  motion  "to  strike  out  the  testi- 
er not  to  have  gold  upon  them,  which  niotion  mony  as  to  the  fact  that  they  wore  called  'cilt 
the  C(»urt  then  and  there  granted  and  directed  nails/  '*  and  the  elTect  of  not  making  it  until 
the  jury  to  find  a  verdict  for  the  defendant:  to  the  conclusion  of  the  testimony  of  the  witness; 
which  ruling  and  direction  the  counsel  for  the  but  as  no  further  evidence  was  offered,  the 
plaintiffs  then  and  there  duly  excepted  and  the  motion  practically  amounted  to  a  demurrer  to 
exception  was  allowed,  and  the  jury  thereupon  evidence,  and  if  it  was  not  sufficiently  coinpre- 
found  a  verdict  for  the  defendant/  hensive,  that  was  cured  by  the  direction  of  ihe 

Judgment  having  been  entered  on  the  yer-  verdict. 

diet,  a  writ  of  eiror  was  duly  taken  out.  The  circuit  court  was  right,  and  the  judgment 

is  affirmed, 

Mr,    Edwin  B.    Smith    for    plafntiff  in 

<rror.  Mr.  Justice  Gray  was  not  pref^ent  nt  the 

Mr,  Edward  B.  Whitney,  Assistant  Atty,  argument,  and  took  no  part  in  the  decision  of 

Qen,,  for  defendant  in  error.  this  case. 


370]    *>/r.  Chief  Justice  Fuller  delivered 

the  opinion  of  the  court:  IlENRY  DUNCAN,    Plff.  in  Err,^ 

Upon  this  record,  it  is  apparent  thot  these  v. 
nails  did  not  full  within  the  first  of  the  three  STATE   OF   MISSOURI, 
paragraphs,  as  they  are  referred  to  in  the  evi- 
dence as  made  of  sheet  brass.     Counsel  pro-  (8ee  S.  C.  Reporter's  ed.  877-384.) 
duced  in  argument  some  nails  with  wrought 

iron  shanks  and  brass  heads,  which  he  claimed  Review  of  state  judgment — IM  Amendment — 

were  the  same  as  those  in  question,  but  they  — due  process  of  laxc — ex  pof^t  facto  law — crd- 

were  not  before  us  as  exhibits,  and,  moreover,  ation  of  new  courts— Federal  question, 

apiienred  to  be  in  the  nature  of  brass  ornamen-  ,     .       .     ,           -        .,..         _. 

^j  jjjjj  1.    A  writ  of  error  from  thla  court  to  review  a 

Nor  did  the  nails  come  wiihin  the  wcoDd  of  J^„*!..i!":'£Z°„l«  ^.Tn'^i  ^  ^',11?."iS?  T^i*"! 

*u^  ..V  .«   -  .^u-    MT>-'.   ~   J     -     ^         J     1  *    1  the  circumstances  aeuDea  in  section  709  of  the 

the  paragraphs,  "Britannia  ware,  and  plated  ^^^^^^  statutes. 

rnf^^J^^'i'/r*'?''"'^'''''^??^^^^^^               "''^'?  2-    The  privileges  and  immunities  of  dtlicns  of 

the  princinle  of  commercial  desiirnation  could  ^he  United  States,  protected  by  the  14th  Amend- 

be  properly  npphed  and  such  dcM^ioat ion  was  ^cnt,  are  privileges  and  immunities  arislnj?  cut 

made  out,  for  we  concur  m  the  view  that  ^It  of  the  nature  and  essential  charucicr  of  the 

articles   and  wores  taken  in  connection  with  Federal  Kovcrnment,  and  granted  or  secured  by 

Britannia  and  plated  ware  mean  articles  actu-  the  Constitution. 

ally  gilded  by  overlaying,  and  not  merely  made  s.    Due  process  of  law  and  the  equal  protection  of 

to  look  gilt  by  rolling  them  in  a  secret  chemi-  tbe  laws  are  secured  if  the  laws  operate  on  aU 

cal    solution.     We   are  not  prepared  to  hold  alike,  and  do  not  sul^ect  tbe  individual  to  an  ar- 

that,  under  such  circumstances,  this  paragraph  bitrary  exercise  of  the  powers  of  government, 

would  be  applicable,  even  if  nails  thus  munip-  i.    An  ex  imsi  facto  law  is  one  which  imposes  a 

ulated  were  commercially  designated  as  "gilt  punishmont  tor  an  act  which  was  not  punishable 

nails;  "  but,  if  applicable,  we  are  still  of  opin-  at  the  time  it  was  committed;  or  an  additional 

ion  that  the  judgment  must  be  atlirmed.  I^e.-^s  to  what  is  due  ^^prncess  of  law7'  see 


It  bas  just  been  held  that  the  usage  from 
which  it  may  be  inferred  that  Congress  in 
tended  to  use  particular  words  in  a  particular 
sense  in  a  Tariff  Act,  must  be  definite,  uniform, 
and  general,  and  that  such  designation  is  to 
be  determined  as  of  tbe  date  of  the  Act. 
JUaddock  V.  Magone,  ante,  p.  482. 

Tested    by  this  rule,  the  evidence  was  en 


note  to  Pearson  v.  Yewdall,  24:  436. 

As  to  const UutioiialUy  of  ex  post  facto  laios,8ee 
note  to  Cnlder  v.  Bull,  1:  648,  and  to  Sturgcs  v, 
Crowninshield,  4:  529. 

As  to  jurUdiction  in  the  United  States  Supreme 
Court,  where  Federal  Que.itlon  atiAcs,  or  where  nrs 
drawn  in  question  siatvfC'*,  treaty  or  Con!*tUutinrK 
see  notes  to  Martin  v.  Hunter,  4:  97,  Matthews  v. 


tlrely  insufficient  to  show  such  a  usage    n  re-   Z*^"^:  654,  an  i  Williams  v.  N orris,  6:  6.1. 
anect  of  denominatinrr  this  rl«ss  of  naik   ''irilt  I     ^^^  to  jurisdiction  of  United  slatM  Supreme  OmH 
«peci  01  oenominating  tnis  class  Ol  nans      gut    ^^  ^ifdare  state  law  void  as  in  conflict  with  state  con~ 
nails,    eontenoporaneous  with  tbe  Tariff  Act ,  stituHon;  to  revise  decrees  of  state  courts  as  to  con- 
or  Marcn  3,  Itfea,  or  otherwise.  |  gtruction  of  state  lawf^,  see  note  to  Hart  v.  Lamphire, 

True,  plaintiff  testified  that  the  articles  "are  1 1;  679,  and  to  Commercial  Bank  of  Cincinnati  v. 
"known  in  trade  and  commerce  as  gilt  nails  and  ,  Buokingbam.  12:  leo. 
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punishment  to  that  then  described;  or  cbanffes 
the  rules  of  evidence  by  which  less  or  different 
testimony  i»  nufhcient  to  convict  than  was  then 
required;  or.  in  relation  to  the  offense  or  its  con- 
eeqiienccs.  alters  the  situation  of  a  party  to  his 
difiudvantaire. 

6.  The  prescribing  of  different  modes  of  proced- 
ure and  tlie  abolition  of  courts  and  creation  of 
new  ones,  leaving  untouched  all  the  substantial 
prf>tection9  with  which  the  existinj?  law  sur- 
rounds the  person  accused  of  crime,  are  not  con- 
sidered within  the  constitutional  inhibition 
opsiinst  ex  post  facto  laws. 

a.  To  give  jurisdiction  to  this  court  to  review  a 
Bt:irc  judament  the  title,  right,  privilege,  or  im- 
muniry  relied  on  must  be  spceially  set  up  or 
clainu'd  at  the  proper  time  and  in  the  proper 
way,  and  the  decision  must  be  against  it. 

[No.  103^.1 
SubmittedJan.  1£,  1S94.     Decided  Maich  12, 

1894, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  iMissourl,  to  review  an  order  deny- 
ing inoiinn  to  transfer  to  court  in  banc  a  crim- 
inal case,  being  an  indictment  against  Harry 
Duncan,  for  the  muriUr  of  one  James  Brady, 
which  resulted  in  his  conviction  and  sentence 
to  death,  in  the  St,  Louis  Criminal  Court,  from 
which  judgment  be  took  an  appeal  to  the 
Supreme  Court,  where  the  judgment  was  af- 
tirmed  by  division  No.  2  of  tliat  court,  and 
thereupon  motion  was  made  in  his  behalf  to 
transfer  the  cause  to  the  supreme  court  in 
banc,  which  motion  was  denied.  On  motion 
to  dismiss.     Dismissed. 

Statement  by  Mr.  Chief  Jvsiice  Fuller: 

Under  the  constitution  of  Mis^^ouri,  in  force 
at  the  time  of  the  commission  of  the  homi- 
cide to  which  this  case  rehite«,  the  judicial 
power  of  that  state  was  vested  in  a  supreme 
court  and  other  inferior  courts  as  therein  men- 
tioned in  the  supreme  court  consisting  of  live 
judges,  any  three  of  whom  constituted  a 
quorum.     Mo.  Const.  1875,  art.  6. 

In  18^9  liie  general  assembly  of  Missouri 
passed  a  Cf)ncuirent  resolution  submitting  to 
the  qualilied  voters  of  the  slate  an  amendment 
to  the  constitution,  concerning  the  judicial  de- 
partment, to  be  voted  upon  ai  the  general  elec- 
tion to  be  held  on  the  Tucs<lay  next  followinir 
the  first  Monday  in  November,  A.  D.  1890, 
which  vote  was  had  accord inglv,  and  the 
amendment  ratified  and  adopted.  1  his  amend- 
mcFit  provided  among  other  things  as  follows: 

'•Section  1.  The  supreme  court  shall  con- 
•ist  of  seven  judges,  and,  after  the  first  Monday 
in  January,  1^91,  shall  be  divided  into  two 
divisi«>n8,  as  follows:  One  division  to  consist 
of  four  judges  of  the  court  and  to  be  known 
as  division  number  one;  the  other  to  consist  of 
thereu)aining  judces  and  to  be  known  as  divis- 
ion number  two.  The  divisions  shall  sit 
separately  for  the  hearing  and  disposition  of 
catisesand  matters  pertaining  thereto,  and  shall 
have  concurrent  jurisdiction  of  all  matters  and 
causes  in  the  supreme  court.excepttbat  division 
Dumber  two  shall  have  exclusive  cognizance 
of  all  criminal  cases  pending  in  said  court: 
Provided,  That  a  cause  therein  may  be  transfer- 
370j  red  *to  the  court  as  provided  in  section 
four  of  this  amendment.  The  division  of  busi- 
ness of  which  said  divisions  have  concurrent 
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jurisdiction  shall  be  made  as  the  supreme  court 
may  determine.  A  majority  of  the  judges  of 
a  division  shall  constitute  a  quorum  thereof, 
and  all  orders,  judgments,  and  decrees  of  either 
division,  as  to  causes  and  matters  pending  be- 
fore it,  shall  have  the  force  and  effect  of  those 
of  the  court." 

"Sec.  4.  When  the  judges  of  a  division  arc 
equally  divided  in  opinion  in  a  cause,  or  when 
a  judue  of  a  division  dissents  from  the  opinion 
therein,  or  when  a  Federal  question  isinvolv<*(I. 
the  cause,  on  the  application  of  the  lo>iT)g 
party,  shall  be  transferred  to  the  court  for  its 
decision;  or  whcL  a  division  in  which  a  cause 
is  pending  shall  so  order,  the  cause  s!mll  be 
transferred  to  the  court  for  its  decision." 
Mo.  Laws,  1889,  322. 

All  provisions  of  the  constitution  of  the  «^t:i:e 
and  all  laws  thereof,  not  consistent  with  the 
amendment,  were  declared  rescinded  upon  its 
adoption. 

In  accordance  with  the  amendment,  the  sti- 
preme  court  became  thereafter  composed  of 
seven  members  (two  being  added  as  prciviiled) 
divided  into  divisions  one  and  ivyo. 

Harry  Duncan  was  indicted  at  the  January 
term,  1891,  of  the  St.  Louis  criminal  court,  for 
the  muider  of  one  James  Brady,  Oclolier  6. 
1890.  and,  after  he  bad  been  arraigned  and 
pleaded  not  guilty,  the  cause  was  removed,  on 
ins  application,  to  the  circuit  court  of  St 
Txmis  county,  wherein  it  was  tried  at  Sepfem- 
ber  term.  1892,  and  resulted  in  bis  conviction 
and  sentence  to  death.  From  this  judgment 
he  prosecuted  an  appeal  to  the  supreme  court, 
where  the  cause  whs  heard  by  division  No.  2. 
The  errors  assigned  on  Duncan's  l»eh:df  em- 
braced the  various  points  which  had  been 
saved  upon  the  trial,  but  no  Federal  question 
was  raiserl  either  in  the  appellate  or  the  trial 
court.  The  supreme  court,  division  No.  2. 
on  May  16,  189*3,  delivered  an  opinion  discuss- 
ing the  errors  relied  on  (reported  in  advance 
of  the  official  series,  23  S.  W.  Rep.  6ii9)  and 
aflSrmed  the  judcment.  On  May  20,  Duncan 
applied  for  a  rehearing,  which  was  denir»d 
May  30.  No  *referenee  to  any  Fed-  fJ^8^> 
erai  question  was  made  in  the  opinion  or  in  the 
application  for  a  rehearing. 

Thereupon,  June  7,  a  motion  wa<»  filed  on 
behalf  of  Duncan  for  the  transfer  of  the  ca'jso 
to  the  supreme  court  in  banc,  upon  the  ground* 
that  the  cause  was  determined  soldy  by  a 
minority  of  the  supreme  court;  that  u  Fedend 
question  was  involved  in  that  the  amendment 
to  the  constitution  of  ]Mi<souri  was  in  con  diet 
with  the  Constitution  of  the  United  Slaie^i; 
that  the  otlense  with  which  Duncan  stood 
charged  was  committed  October  fi,  l^i-O,  and 
before  the  adoption  of  the  amendmen!,  nn  I 
that  said  amendment  and  the  proce<*<lir!»s 
thereunder  were  in  violation  of  section  10.  arti- 
cle L  of  the  Constitution  of  the  United  States 
inhibiting  the  passage  of  er  post  facto  laws; 
and  in  contravention  of  the  14th  Amendment 
in  that  thereby  the  privileges  and  immunities 
of  appellant  were  abridered;  he  was  denied  the 
equal  protection  of  the  laws;  and  wouM  lie 
deprived  of  life  without  due  process  of  law; 
and  that  such  amendment  and  proceedingi 
were  in  conflict  with  fundamental  principles. 
The  motion  was  denied,  and,  subsequently, 
this  writ  of  error  was  allowed  by  the  Chief 
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Justice,  and  now  comes  before  the  court  on  a 
motion  to  dismiss. 

MesfTS.  R.  P.  Walker*  Alty.  Gen.,  of  Mis- 
souri,   and   David  A.    De   Armond,    for 

defendant  in  error,  in  favor  of  motion. 

Meiutr*.  E.  M.  Hewlett  and  Walter  M.  Far- 
mer for  plaintiff  io  error,  in  opposition. 

Mr.  CJiief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  amendment  to  the  constitution  of  the 
state  of  J^lissouri  provided  for  the  separation  of 
the  supreme  court  into  two  divisions  for  ihe 
transaction  of  business,  and  tbat  when  a  Fed- 
eral (jucstion  was  involved,  the  cause,  on  the 
application  of  the  losing  parly,  should  be 
transferred  to  the  full  court  for  decision. 
Doubtless,  the  particular  division  would  direct, 
of  its  own  motion,  the  transfer  of  cases  involv- 
38 1]  inp a  Federal  *question  wiihnut  a  hearing 
in  the  first  instance,  as  was  also  allowed  by  the 
amendment,  but  to  justify  transfer,  whether 
before  or  after  judgment,  the  question  must  be 
involved  in  the  sense  of  arising  for  decision. 

But  it  is  conceded  that  the  record  in  this 
cause  as  it  came  into  the  supreme  court,  divis- 
ion No.  2,  disclosed  no  Federal  question  to 
be  del ermined,  thereby  inviting  the  divii>ion  to 
transfer  the  cause,  or,  after  the  disposal  of 
which,  the  losing  party  would  be  entitled  to 
such  transfer.  On  the  contrary,  the  contention 
is  in  effect  that  di virion  number  two  had  no 
jurisdiction  whatever,  because  the  amendment, 
if  operative  on  Duncan,  was  unconstitutional; 
and  this  involved  the  conclusion  tha!  there  was 
no  appellate  court  to  which  the  case  could  be 
taken  as  the  prior  provision  in  tbat  regard  had 
iHJcn  repealed.  Yet  the  objection  was  not 
raised  before  or  at  the  hearing  on  the  merits, 
nor  on  the  application  for  relicarinir.  but  was 
first  taken,  after  judgment  affirmed  and  appli- 
cation denied,  on  a  motion  to  transfer  the 
ciwis^e  and  as  a  reason  for  the  transfer,  altboujjh 
that  motion,  in  respect  of  the  question  soutiht 
to  be  rniseci,  could  derive  no  force  from  the 
amendment  whose  validity  was  denied.  In 
de<  d,  if  the  motion  ha<i  been  granted,  and  the 
jutigment  of  the  circuit  court  had  theieupon 
Urn  atlirmed  by  the  full  bench,  it  is  difficult 
to  see  why  plaintiff  in  error  miiiht  not  as  well 
then  have  questioned  the  jurisdiction  of  the 
supreme  court,  as  constituted  with  scveq 
ju(i;:es  under  the  amendment,  as  he  now  does 
the  fiower  of  divibion  number  two  with  three 
judges. 

A  wiit  of  error  from  this  court  to  review  a 
finjil  judgment  in  any  suit  in  the  hiuhest  court 
of  a  state  in  which  a  decision  in  the  suit  could 
be  had  can  only  be  maintained  under  the  cir- 
cumstances detined  in  section  709  of  the  Re- 
vised Statutes. 

The  judgment  broupht  up  by  the  writ  in 
this  case  is  the  judgment  of  the  supreme  court 
of  Missouri,  entered  by  division  Xo.  2,  ami  it 
is  obvious  that  the  yalidity  of  the  constitutional 
Amendment  was  not  drawn  in  question  in  the 
cause  on  the  ground  of  repugnancv  to  the 
Constitution  of  the  United  States,  and  its  valid- 
ity sustained  by  that  d(  cision.  But  the  ques- 
tion of  validity  arises,  if  at  all,  in  connection 
382]  with  the  claim  that  a  right,*  title,  privi- 
lege,  or  immunity  under  the  Constitution  of  the 
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United  States  was  specially  set  up  by  plaintiff 
in  error,  and  denied. 

The  argument  seems  to  be  that  the  constitu- 
tion secured  to  plaintiff  in  error  the  right  to 
have  his  case  adjudicated  on  appeal  by  a  su- 
preme court  of  five  judges,  as  provided  by  the 
s^tate  constitution  at  the  time  of  the  commission 
of  the  offense  with  which  he  stood  charged, 
allhouffh  his  motion  accepted  the  jurisdiciion 
of  a  bench  of  seven,  and  he  objects  that  that 
right  was  denied  to  him  in  the  adjudirjition  of 
his  case  by  a  court  composed  of  thiee  jud;res 
in  accordance  with  the  amendment.  And  he 
insists  that  the  amendment  is  as  to  him  obnti\- 
ious  to  the  objections  that  it  denie*?  due  pro- 
cess and  the  equal  protection  of  the  laws,  and 
abridires  his  privileges  and  immuniiies  in  cnn- 
traveation  of  the  14th  Amendment.  But  the 
privileges  and  immunities  of  citizens  of  the 
United  States,  protected  by  the  14th  Amend- 
ment, are  privileges  and  immunities  arising  out 
of  the  nature  and  essential  character  oif  the 
Federal  government,  and  granted  or  secured 
by  the  Constitution;  and  due  process  of  law 
and  the  equi^l  protection  of  the  laws  are  se- 
cured if  the  laws  operate  on  all  alike,  and  da 
not  subject  the  individual  to  an  arbitrary  exer- 
ci.se  of  the  powers  of  government;  and  tbere  is 
no  sugL'cstion  of  deprivation  in  these  regards, 
except  HS  covered  by  the  point  really  pressed, 
that  the  amendment  to  the  state  constitution 
WMs,  as  to  Duncan,  expostfucto^  and  therefore 
void. 

It  may  be  said,  generally  speaking,  that  an 
ex  post  facto  law  is  one  which  imposes  a  piin- 
islimcnt  for  an  act  which  was  not  punisljable 
at  the  lime  it  was  committed;  or  an  additional 
punishment  to  that  then  prescribed;  orchnnges 
the  rules  of  evid<'nre  by  which  less  or  different 
testimony  is  sufficient  to  convict  than  was  ilu?n 
required:  or,  in  short,  in  relation  to  the  ofTen-e 
or  its  consequences,  alters  the  situation  of  a 
party  to  his  disadvantage  {Ciuuinitu;s  v.  Min- 
suuri,  71  U.  S.  4  Wall.  277  [18:  ?^:M\  Kri"! 
V.  Migso7(ri,  lo7  U.  S.  221  [27:  GOtiJ)  but  the 
jircscrihing  of  different  modes  of  procedure 
and  the  abolition  of  courts  and  creation  of  lu  \v 
onrs,  leaving  untouched  all  the  subjJtjintiul 
protections  with  which  the  exi'^ting  law  sur- 
rounds the  person  nccused  of  *crinie.  arc  ['{H.'f 
not  con.»iidered  within  the  consfilution.d  inhi- 
bition.    Cooley,  Const.  Lim.  (Titli  ed.)  5320. 

Accordingly,  in  St.tt^  v.  ,/acf\^"n,  105  iMo. 
196,  the  precise  questions  sought  to  be  raised 
here  were  decided  by  the  suj»reuie  court  of 
Missouri,  at  April  term,  1891,  of  that  court  ad- 
ver.sely  to  the  position  taken  by  plaint itf  in 
error,  the  case  having  been  transferred  to  M:e 
court  in  banc  in  onler  that  these  questions, 
which  were  raised  by  motion  for  rehenring  in 
tlivision  number  two,  where  the  judjmeni  of 
the  lower  court  had  been  affirmed  (106  Mo, 
174)  might  be  considered  by  a  full  bench. 
The  case  had  been  before  the  supreme  court 
on  two  former  occasions  (95  Mo.  6'23;  99  Mo. 
60)  and  tlie  constitutional  amendment  in  ques- 
tion was  ado|)ted  after  the  appellant  took  his 
last  apfx'al.  The  supreme  court  held  that  it 
could  not  "be  doubted  that  it  was  entirely 
competent  for  the  people  to  adopt  such  a 
change  in  their  organic  law  as  to  take  away 
from  this  court  as  a  whole  all  cognizance  of 
criminal  causes,  and  to  confer  such  V^\\»^v:.\S»<(\> 
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on  a  portion  or  division  of  this  court,  tkou^ih 
)esa  in  numbers  and  different  in  personnel 
from  this  court  as  organized  when  the  crime 
In  question  was  committed;"  and  that  the 
amendment  was  not  contrary  to  the  14lh 
Amendment  nor  to  section  10  of  article  1  of 
the  Federal  Constitution  as  applied  to  one  con- 
Ticted  of  murder,  who  had  appealed  before  the 
amendment  took  effect. 

But  we  nre  not  called  on  to  place  our  decis- 
ion tipon  concurrence  in  that  view,  since  we 
are  of  opinion  that  the  plaintiff  in  error  did 
not  brine  himself  within  the  provi«^ion8  of  sec- 
tion 700  of  the  Revised  t?intutes.  To  give 
iurisdiciion  to  tliia  court,  the  title,  right,  priv- 
ileffe,  or  immunity  relied  on  must  be  specially 
set  up  or  claimed  at  the  proper  time  and  in  the 
proper  way,  and  the  decision  must  be  against 
it:  whereas,  in  this  case,  the  question  was  not 
suirgested  until  after  jmiirnunt,  and  after  an 
apf)licaiion  for  rehearing  had  been  overruled, 
and  only  then  in  the  form  of  a  motion  to 
transferthe  cause.  Whether  that  motion  was 
held  to  come  too  late  for  the  purpases  of  trans- 
fer we  are  not  informed,  but  its  denial  was  in 
no  asj>€Ct  equivalent  to  a  decision  against  a 
right  under  the  Constitution  of  the  United 
Slates  spcrinlly  set  up  or  claimed  at  the  proper 
il84]  **time  and  in  the  profier  way.  Texas  d- 
R  It,  Co  V.  SnUhrn  Pac,  Co.  137  U.  S.  48|34: 
614);  Caldirrn  v  7/.m«,  187  U  S.  692.  698 
p4:  816,  818J;  HnVer  v.  Gnfje,  13S  U.  S.  52 
|.«:  869 1;  Leeper  v.  Texas,  139  U.  S.  402  [35: 
2251. 

llie  writ  of  eiTor  %$  dismissed. 


UNITED  STATES,  Appi., 
PHILIP  R.  ALGER. 


UNITED  STATES.  Appt, 

ALBERT  W.  STAHL. 
(Sec  S.  a  Reporter*^  ed.  384  306.) 

Oraduattd  pay  of  officer  of  the  Haty — construc- 
tion of  statute. 

L  Under  ibe  Act  of  March  3. 1883,  an  officer  of  the 
Navy,  who  resi^oB  one  oQicc  the  day  before  hie 
apiiointnieni  to  u  higher  one,  though  in  a  ditler- 
ent  branch  of  the  service,  is  only  entitled  to  lon- 
gevity pay  as  of  the  lowest  grade,  having  gradu- 
ated pay  held  by  him  since  he  originally  entered 
the  servioe. 

1  Where  the  meaning  of  an  Act  is  doubtful.  Its 
practical  construction  by  the  Navy  Department 
is  ent  it  led  to  great  wel|^'ht,but  where  the  meaning 
of  the  statute  appears  to  this  court  to  t>e  per- 
fectly clear,  no  practice  Inconsifiicnt  with  that 
meuQingcau  have  anyeffecr. 

[Nos.  b>5.  8b0.] 

Petition   presented   March   S,  1894,     Decided 
March  19,  189 J^ 

PETITIONS  for  rehearing  of  the  above  two 
cases  which  were  decided  at  the  present 
term  in  favor  of  the  United  States.  Petitions 
denied. 

NoTE.--^«  to  extra  pay  or  compensation  to  ojJlctn>. 
90O  note  to  Uotted  StHtetf  v.  Macdanicl.  8:  li87. 
4^S 


See  same  case  before  this  court,  ante,  p.  IW. 
The  facts  are  stated  in  the  opinion. 
Mr,  Wm«  A.  Maury  for  petitioner. 

Mr,  Justice  Qrmy  delivered  the  opinioQ  of 
the  court: 

These  two  cases  were  decided  at  the  present 
term  in  favor  of  the  United  States,  upon  the 
ground  that  under  the  Act  of  March  3,  18^3, 
chap.  97  (22  Stat,  at  L.  478)  an  officer  of  the 
Navy,  who  resigns  one  office  the  day  before  bis 
appointment  to  a  higher  one,  though  in  a  dif- 
erent  branch  of  the  service,  is  only  entitled  to 
longevity  pay  as  of  the  lowest  grade,  having 
graduated  pay,  hcldbybim  since  lie  originnlly 
entered  the  service.     Ante,  p.  192. 

The  principal  grounds  of  the  petitions  for 
rehearing,  and  the  only  ones  which  require  to 
be  noticed,  were  not  suggested  in  the  briefs 
upon  which  the  casi's  were  submitted  fordecis 
ion.  Those  grounds  are  thai,  by  the  seltletl 
practice  of  the  Navy  Department  (as  shown  by 
documents  now  bud  before  the  court  for  the 
first  time)  officers  in  one  iiranch  of  the  service 
are  required  to  resign  from  the  Navy  before 
accepting  an  appointment  in  any  other  branch 
of  tlie  service;  the  longevity  pay  of  officers  so 
transferred  from  one  branch  of  the  service  to 
another  is  computed  upon  the  theor}'  that  the 
new  appointment  is  a  new  entry  into  the  serv 
ice;  and  the  names  of  such  officers  arc  placetl, 
without  regard  to  their  previous  rank,  ut  the 
foot  of  the  list  of  officers  of  the  same  grade  in 
the  new  corps. 

As  it  now  appears  that  the  resignation  of  ev- 
ery otllcer,  under  such  circumstances,  is  abso 
lutely  required  by  the  Navy  Department,  it  is 
evident  that  no  case  of  the  kind  could  be  open 
to  the  suirgestion  made,  by  way  of  hypothesis 
only,  and  not  as  applicable  to  either  of  these 
claimants,  in  the  former  *opinion  in  13S>7 
Alger's  case,  that  if  such  a  formal  resignation 
were  sent  in  for  the  purpose  of  eluding  the  stat- 
ute and  claiming  longevity  pay  on  the  higher 
scale,  the  attempt  would  be  unbecoming  in  the 
officer  or  his  advisers. 

But  the  habitual  requirement  of  such  a  res 
iornation  by  the  Navy  Department,  as  a  prelim- 
inary to  the  new  appointment,  puts  beyond 
doubt  (what  was  before  in  some  degree  a  mat 
ter  of  inference  from  the  specific  facts  found) 
that  each  resignation  was  tendered  with  no  in- 
tention of  leaving  the  service;  and  confirms  us 
in  the  opinion  heretofore  announced,  that  the 
actual  service  of  each  claimant  from  the  time 
he  first  entered  the  Navy  was  for  a  single  and 
continuous  period,  within  the  meaning  of  (he 
lonqevity  pay  Act. 

If  the  meaning  of  that  Act  were  doubtful, 
its  practical  construction  by  the  Navy  Depart- 
ment would  be  entitled  to  great  weight.  But 
as  the  meaning  of  the  statute,  as  applied  to 
these  cases,  appears  to  this  court  to  be  perfectly 
clear,  no  practice  inconsistent  with  that  mean- 
ing can  have  anv  effect,  i'^irift  &  C.  &  B.  Co. 
V.  UniUd  States',  105  U.  8.  691,  695  [26:  1108, 
1109];  United  States  v.  Oraham,  110  U.  8.  219 
1 28:  126]  ;  United  States  v.  Tanner,  147X1.  8. 
(m  [87:  8211. 

This  case  does  not  present  for  judicial  deter- 
mination (if  it  could  be  so  presented  in  any 
form)  the  question  whether  the  prnciice  of  f  hft 
Navy  Department  with  regard  to  the  rank  and 
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precedence  of  such  otBcers  coDforms  toflectioD 
1485  of  the  Revised  Statutes,  wbich  directs 
tbat  '*tbe  officers  of  the  staiBF  corps  of  tbe 
Niivy  shall  take  precedence  lo  their  several 
corps  and  in  their  several  grades,  and  with  of- 
ficers of  tbe  line  with  whom  they  hold  relative 
rank,  accord  id  ji:  to  length  of  service  in  the 
Navy." 

In  the  petitions  for  rehearing,  illustrations 
:iTe  given  of  tbe  inequality  of  the  operation  of 
the  longevity  pay  Act,  as  construed  by  this 
court.  But  as  that  Act,  upon  any  possible  con 
stniction.  distinguishes  the  case  of  continuous 
from  tbat  of  interrupted  service,  it  is  impossi- 
that  there  should  not  be  some  cases  of  apparent 
disproportion  in  the  allowances  for  length  of 
service.  The  duty  of  tbe  courts  is  to  appiv 
the  general  rule  prescribed  by  Congress.  If 
injustice  attends  the  application  of  the  rule  in 
39)8]  particular  cases,  Congress  alone  *can 
affonf  a  remedy,  by  changing  tbe  rule  for  the 
future,  or  granting  additional  compensation  for 
the  past.     Petitions  far  rehenring  denied, 

Mr.  Justice  White*  not  having  been  a  mem- 
ber of  tbe  court  when  this  case  was  argued, 
took  no  part  in  its  decision. 


GEORGE  G.  MURPHY.  Plff.  in  Err.. 

V, 

ELISHA  A.  PACKER. 

fSee  S.  C.  Reporter's  ed.  888~iOB.) 

Ecidenee  of  title  in  Pennsylvania^reeital  in 
patent— title,  how  established — estoppel— vchen 
title  vested, 

1.  Id  Pennsylvania  a  parohaser  voucher  and  a 
purchase  blotter  on  file  in  the  land  ofiBce  of  the 
utatc,  etatioflr  that  a  certain  person  took  out  cer- 
tain warrants  for  land  and  paid  the  purchase 
money,  are  evidence  of  such  payment,  and  frives 
to  bim  the  ownership  of  the  warranto,  with  a 
right  to  maintain  ejectment. 

2.  A  recital  in  a  patent  of  a  prior  conveyance  to 
tbe  patentee  is  not  evidence  against  third  parties 
to  affect  rights  vested  in  them. 

3.  In  Pennsylvania  a  legal  title  in  land  under  a 
warrant  from  the  state,  is  established  by  the  war- 
rant, survey,  and  payment  of  the  purchase 
money,  and  it  is  not  competent  for  the  state  to 
affect  that  title  by  a  subsequent  patent  to  a 
stranger. 

4.  A  county  In  Pennsylvania  is  estopped  from  as- 
serting title  in  itself  under  a  tax  sale,  when  the 
Gommliisioners  had  bougbt  in  the  land,  as  against 
a  purchaser  from  the  county  treasurer. 

5.  In  Pennsylvania  a  le;?al  title  becomes  vested  in 
a  iKjrson  by  his  ownersbip  of  tbe  warrant  of  pub- 
lic land  and  his  payment  of  tbe  purchase  money, 
and  a  stranger  to  that  title,  claiming  under 
another  title,  cannot  avail  himself  of  the  statute 
of  April  22, 1850,  in  respect  to  resulting  trusts, 
after  five  years. 

[No.  107.] 
Argued  Jan.  16, 17,  18H,    Bedded  March  19, 

1894. 

VoTfL-^As  to  pre-emptinn  riahU,  see  note  to 
United  States  v.  Fitzgerald.  10: 785. 

That  patcnt9  for  land  may  he  stt  aside  for  fraud, 
see  note  to  Miller  v.  Kerr,  6: 381. 

As  to  errors  in  surveys  and  descriptiovs  in  patents 
for  lands;  hi>w  construed^  see  note  lo  Watts  v. 
Lindsey*  6: 4SBw 
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IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  tbe  Western  District  of 
Pennsylvania,  to  review  a  judgment  for  the 
plaintiff,  Elisba  A.  Packer,  afrainst  Charles  G. 
Murphy,  defendant,  in  an  action  of  eject ment, 
for  the  recovery  of  the  possession  of  a  tract  of 
land  situate  in  the  county  of  Cumberland^ 
Pennsy  1  vania.     A  firmed. 

Mr.  A.  Rickettflt  for  plaintiff  In  error: 

When  unseated  land  is  sold  for  tbe  payment 
of  taxes,  tbe  title  of  the  real  owner,  whatever 
it  may  be,  passes  to  the  purchaser,  whether  U 
be  assessed  and  sold  in  bis  name,  tbe  name  of 
the  warrantee,  or  a  stranger,  and  whether  the 
person  in  whose  name  it  is  taxed  and  sold  has 
or  has  not  any  title. 

Straveh  ▼.  8/ioemaleer,  1  Watts  &  S.  166; 
Russell  V.  Werntz^  24  Pa.  837;  Fager  v.  Camp- 
hell,  5  Watts,  287:  Boekehbvry  v.  Carlisle.  5 
Watts  &  S.  848;  Ir^ein  v.  Trego,  22  Pa.  868; 
Olcott  V.  Dynum,  84  U.  8. 17  Wall.  44  (21 :  570); 
Dotoning  ▼.  Qallaglier,  2  Serg.  &  R.  456. 

Tbe  execution  by  a  public  officer  of  a  power 
to  sell  lands  for  tbe  nonpayment  of  taxes,  must 
be  in  strict  pursuance  of  the  law  under  which 
it  is  made,  or  no  title  is  conveyed;  and  the 
party  who  sets  up  title  under  such  sale,  must 
furnish  the  evidence  that  every  prerequisite  to 
the  exercise  of  the  power  to  sell  has  preceded 
the  sale. 

Williams  ▼.  Peyton,  17  U.  8.  4  Wheat.  77 
(4: 518);  Thatcher  ▼.  PovieU,  19  U.  8.  6  Wheat. 
119  (5:221);  Mason  v.  Fearson,  50  U.  8.  9 
How.  248  (18: 125);  Early  v.  Homans,  57  U.  8. 
16  How.  610  (14:1079);  Moore  v.  Brown,  63 
U.  S.  11  How.  414(18:751). 

The  treasurer  bad  no  authority  to  make  the 
sale  in  1842,  because  one  of  the  essential  pre- 
requisites to  such  authoritv  was  the  fact  that  a 
tax  had  been  duly  assessea,  and  remained  due 
nnd  unpaid  for  the  space  of  one  year  before 
tbe  sale. 

Laird  v.  Hiester,  24  Pa.  452;  McReynolds  r. 
Tjongenherger,  57  Pa.  18;  Breisdi  v.  Coxe,  81 
Pa.  336,  848;  Miller  v.  MeCuOough,  104  Pa, 
624. 

In  a  controversy  respecting  title  to  lands  in 
a  state,  this  court  will  administer  the  law  of 
tbe  state  in  all  respects  as  if  it  were  a  court 
silting;  there  and  reviewing  the  decision  of  an 
inferior  court  in  that  state. 

G/ark  v.  Graham,  19  U.  8.  6  Wheat.  577 
(5:334);  Elmendorf  v.  Taylor,  28  U.  8.  IQ 
Wheat.  152  (6: 289);  Lloyd  v.  Fulton,  91  U.  8. 
479  (23:363);  Lippincott  v.  Mitchell,  94  U.  8. 
767  (24:  815);  Slaughter  ▼.  Olenn,  98  U.  8.  243 
(25: 122). 

No  one  can  complain  of  being  misled  who 
has  a  knowledge  of  his  rights  or  has  the  meant 
of  learning  the  same. 

Hepburn  v.  McDowell,  17  Serg.  &  R  883, 17 
Am.  Dec.  677;  Crest  v.  Jack,  8  Watto.  288,  37 
Am.  Dec.  353:  Cirr  v.  Wallace,  7  Watts,  894, 
401;  Com,  v.  Moltz,  10  Pa.  527,  51  Am.  Dea 
499;  Olidden  v.  Strupler,  52  Pa.  400. 

The  commissioners  were  simply  tbe  agents 
of  the  county,  and,  even  in  the  ordinary  case 
of  principal  Vnd  agent,  their  acts  outside  of  the 
authority  d<'legatea  to  them  would  not  bind 
their  princi{  al. 

Hough  V.  Do*/le,  4  Rawie,   291:   Kerns  t. 
Piper,  4  WatU,  222;  Baltimore  ik  0.  Ktw^iMvAik 
Belief  Aim.  T.  Pn«t,  ^  \*.  ^.  k.  4^,  VJa»  ^%^ 
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079;  MfC^anics  Bnrik  of  Alexandria  y.  Bank 
€f  Columbia,  18  U.  8.  5  Wheat.  826  (6: 100); 
U  Boy  V.  Beard,  49  U.  8.  8  How.  461  (12: 
1161k 

Where  the  title  has  been  completely  ob- 
tained from  the  commonwealth,  there  can  be 
no  such  tiiing  as  abandonment  by  which  the 
title  can  be  lost. 

Naglee  v.  Albright,  4  Whart.  291;  Bunting 
▼.  Toung,  6  Watis  &  8.  183;  Urket  ▼.  CoryeU, 
6  WalU  &  8.  60;  Bear  Valley  Coal  Co.  v. 
Jktoart,  95  Pa.  72;  Putnam  v.  Tyler,  117  Pa. 
670. 

A  plaintiff  in  ejectment  can  only  recover 
upon  the  strength  of  bis  own  title,  and  the 
possession  of  the  defendant  drives  bim  a  riv^ht 
against  every  man  who  cannot  show  a  good 
title. 

WelkerY.  Oo^Uter,  Add.  890;  Covert  v.  Irwin, 
8  Berg.  &  R.  2i3;  Lahman  v.  Rowley,  95  Pa. 
296. 

A  trust  will  not  be  presumed  in  evasion  or 
violation  of  an  act  of  the  legislature. 

Camden  v.  Anderson,  5  T.  R.  709;  Curtis  v. 
Fnrry,  6  Ves.  Jr.  789a;  Ex  parte  Tallop,  16 
Vea.  Jr.  60;  Ex  parte  Houghton,  17  Ves.  Jr.  251. 

The  evidence  upon  which  the  claim  is  made, 
does  not  show  the  full  payment  of  the  money 
necessary  to  secure  the  title. 

Nixon*$  App.  68  Pa.  279;  O'Enra  v.  DiU 
wtrth,  72  Pa.  897;  Earnest's  App,  106  Pa.  310; 
Okott  V.  r<ynum,  84  U.  8. 17  Wall.  44  (21 :  670). 

]No  action  for  recoverv  of  land  will  lie,  un 
less  the  same  be  brought  within  five  years 
after  the  sale  thereof  for  taxes.    This  limita- 
tion is  in  full  force  in  Pennsvlvania. 

Bobb  V.  Botcen,  9  Pa.  71;  ^heik  v.  MeElroy, 
90  Pa.  25;  Johnston  ▼.  Jackson,  70  Pa.  164. 

Hessrs,  James  Ryon,  John  W.  Byon,  and 
8.  P.  Wofverton,  for'defendant  in  error: 

In  Pennsylvania,  the  party  who  paid  for  the 
land  is  the  owner  of  the  warrant. 

Euidekoper  v.  Burrus,  1  Wash.  C.  0.  114; 
Campbell  v.  Oalbreath,  1  Watts,  70. 

The  grant  to  plaintiff  could  not  be  affected 
by  a  subsequent  grant  to  a  stranger. 

Penrose  7,  GrifUh,  4  Binn.  281;  Maelay  y. 
Work,  6  Binn.  154;  Woods  v.  Wilson,  37  Pa. 
879;  Delaware  dt  H,  Canal  Co,  v.  Dimock,  47 
Pa.  898;  Vrket  v.  CaryeU,  6  Watts  &  S.  60; 
Balliot  V.  Bauman,  6  WatU  &  8.  155;  Smith 
T.  Vasbinder,  77  Pa.  180. 

llie  patent  is  but  a  confirmation  of  the  war- 
rant and  survey. 

Delaware  db  H.  Canal  Co,  v.  Dimoek,  47  Pa. 
898;  Kelly  v.  Ornham,  9  Watts,  116. 

Though  a  patent  conveys  the  leiral  estate 
•gainst  the  commonwealth,  it  will  not  prevail 
over  a  prior  estate  by  warrant  and  survey. 

Modnu  V.  Work,  6  Binn.  154,  Gonmlus  v. 
Hoover,  6  Serg.  &  R.  118;  Woods  v.  Wilson,  87 
Pa.  879. 

A  patent  enures  to  the  benefit  of  the  owner 
of  the  tide,  though  issued  to  another. 

Woods  V.  Wilson,  supra;  Hagerty  v.  Mathers, 
81  Pa.  848. 

A  patent  is  not  operative  against  the  riffhts 
of  a  third  person  existing  before  the  issuing  of 
the  patent. 

Balliot  V.  Bnuman,  5  Watts  &  8. 155;  Smith 
r.  FaMnder,  77  Pa.  180. 
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A  patent  is  but  prima  facie  title  agalnj^t 
prior  claimants. 

WoodM  V.  mimn,  87  Pa.  882;  Lems  v.  Brad- 
ford, 10  Watts,  76;  Duer  v.  Boyd,  1  Ser;?.  & 
R  208:  Gingrich  v.  FolU,  19  Pa.  40,  57  Am. 
Dec.  681. 

One  who  has  conveyed  his  right  can  by  no 
subsequent  confession  effect  the  right  which 
he  bas  convcved. 

Dings  V.  Jiowning,  4  Serg.  &  R.  853:  Smith 
V.  Webster,  2  Watts.  478;  Leicin  v.  Bradford,  10 
Watts,  76;  Gingrich  v.  Foltt,  supra;  Brock  v. 
Savage,  46  Pa.  87;  Green  v.  BrenncMholtz,  78 
Pa.  426;  Marsh  v.  Brooks,  55  U.  8.  14  How. 
518  (14: 522),  49  U.  S.  8  How.  223  (12: 1056X 

The  patentee  is  trustee  for  the  owner. 

Hoffman  v.  Bell,  61  Pa.  444. 

The  right  to  redeem  land  sold  at  treasurer's 
sale  i^  ezclu<«ively  in  the  owner;  but  if  actual- 
ly redeemed  by  another,  it  will  enure  to  the 
benefit  of  the  owner. 

Orr  V.  Gunninghnm,  4  Watts  &  8.  294; 
Laird  v.  Hiester,  24  Ph.  452. 

•Mr,  Justice  Shiraa  delivered  the  [309 
opinion  of  the  court : 

This  was  an  action  of  ejectment  brought,  in 
the  Circuit  Court  of  the  United  States  lor  the 
Western  District  of  Pennsylvania,  by  Ei'sha 
A.  Packer,  a  citizen  of  the  state  of  New  York, 
against  Charlps  G.  Murphy,  a  citizen  of  the 
state  of  Pennsylvania,  to  recover  possession  of 
a  tract  of  land  containing  four  hundred  and 
sixty-two  acres,  situate  in  the  county  of  Cum- 
berland and  state  of  Pennsylvania.  The  plain- 
tiff's evidence  to  show  title  in  himself  consisted 
of  six  wnrrants  for  tracts  of  land  of  some  four 
hundred  acres  each,  one  of  which,  to  Nathaniel 
Brown,  dated  November  26,  1793,  embraced 
the  land  in  question  ;  also  survey  under  said 
warrant  made  on  the  21st  day  of  October, 
1794;  also,  papers  on  file  in  the  land  ofilce  of 
Pennsylvania,  namely,  a  purchaser  voucher 
No.  12,969,  and  a  "purchase  blotter"  No. 
12,969,  dated  June  14,  1794,  statin?  that  Dr. 
Thomas  Ruston  applied  for  and  took  out  the 
warrant  to  Nnlhnniel  Brown  and  five  other 
wnrrants,  and  paid  the  purchase  money. 

Under  the  well  settled  law  of  Pennsylvania 
this  evidence  of  payment  of  the  purchase 
money  by  Dr.  Ruston  availed  to  clothe  him 
with  the  ownership  of  the  warrants  and  with 
a  rijfht  to  maintain  ejectment.  Campbell  v. 
Gnlbrcath,  1  Watts,  78;  Ross  v.  Barker,  5 
Watts,  301;  Sims  v.  Irtine,  3  U.  S.  3  Dall. 
425  [1:6051;  Etans  v.  Patterson,  71  U.  S.  4 
Wall  2:4  (18:  393J;  nmdekoj)er  v.  Burrus,  1 
Wash.  C.  C.  114.  With  the  ownership  of  the 
land  embraced  in  the  Nathaniel  Brown  war- 
rant and  burvey  thus  in  Dr.  Ruston,  the  plain- 
tiff put  in  evidence  the  record  of  a  r-uit  asrainst 
said  Ruston  at  No.  44,  April  session,  of  the 
Circuit  Court  of  the  United  States  for  the  East- 
ern Disrrict  of  Pennsylvania,  showincr  a  judg- 
ment obtained  on  October  13, 1796,  sale  of  said 
tract  of  land,  and  conveyance  by  the  United 
States  marshal  on  October  11, 1808.  to  Nicholas 
Le  Fevre.  This  was  followed  by  proof  of  the 
will  of  Nicholas  Le  Fevre  and  of  proreedlngs 
thereunder,  in  the  orphans*  court  of  Philadel- 
phia and  Columbia  counties,  whereby  the  title 
of  Le  Fevre  to  the  Nathaniel  Brown  tract  be- 
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came  Tested  in  one  Joseph  Probst  od  Maj  9, 1 
1837.  By  various  deeds,  wills,  and  sheriff's  sales 
4UO]  *put  in  evidenoe,  but  which  need  DOt  be 
set  foith  here,  the  Nathaniel  Brown  tract  be- 
i'ame  finally  vested,  on  March  20,  lb83,  io 
Elisha  A.  Packer,  the  plaintiff  below.  The 
plaintiff  likewise  put  in  evidence  showins  that 
the  Nathaniel  Brown  tract  had  been  soul  for 
unpaid  taxes  by  the  treasurer  of  Northumber- 
land county  on  June  18,  1840,  and  conveyed 
to  Chatles  Pheasants  on  August  16,  1840;  and 
also,  for  unpaid  taxes,  had  ften  sold  and  con- 
veyed by  the  treasurer  of  Columbia  county  to 
James  Pleasants  by  deed  daled  August  17, 
1P42.  These  tax  titles  to  Charles  and  James 
Pleasants  were  shown  to  have  become  vested, 
before  the  bringing  of  this  suit,  in  the  plaintiff 
below. 

These  various  documents  and  proceedlnes 
on  which  the  plaintiff  relied  as  showing  title 
in  himself  were  particularly  set  forth,  in  ac- 
cordance with  a  rule  of  the  circuit  court  per- 
tairin^  to  trials  of  ejectment,  in  a  statement 
or  brief  of  title.  This  statement  was  not  for- 
mally controverted  by  tbe  defendant  below, 
who  filed  a  statement  of  his  own  title,  which 
was  substantially  as  follows:  1st,  the  warrant 
to  Nathaniel  Brown,  November  26,  1798;  re- 
turn of  survey  of  the  same,  October  21,  1794, 
this  being  identical  with  plaintiff's  title;  2d,  a 
patent  for  tbe  Nathaniel  Brown  tract,  dated 
April  13,  1707,  to  one  Peter  Grahl,  recitin^r  a 
conveyance  bv  Nathaniel  Brown  to  Qrahl, 
dated  November  27,  1798;  8d,  assessments  of 
Nathaniel  Brown  tract,  as  unseated  lands,  for 
unpaid  taxes  for  the  years  1826  and  \S27\  4th, 
sale  for  unpaid  taxes  and  conveyance  by  the 
tre<(surer  of  Columbia  county,  on  June  2, 
1828,  to  the  commissioners  of  said  county;  5th, 
minutes  of  commissioners  of  Columbia  county 
of  unseated  lands,  showing  sale  to  said  com- 
missioners in  1828  and  sale  made  by  said  com- 
missioners of  said  tract  to  Charles  0.  Murphy, 
the  defendant,  by  deed,  acknowledging  the 
receipt  of  $305.  dated  September  18.  1882. 

At  the  trial  the  plaintiff,  as  above  stated, 
sustained  his  brief  or  statement  of  title  by  put- 
ting in  evidence  the  warrant,  survey,  and  sub- 
sequent deeds,  documents  and  proceedings 
vesting  in  him  the  title  to  the  Nathaniel  Brown 
tract.  So  far  as  we  are  advised  by  the  record, 
th«>  defendant  did  not  object  to  tbe  plaintiff's 
evidence,  tmt  proceeded  to  offer  evidence  to 
40 1 1  'sustain  the  history  of  his  own  title  con- 
taineu  in  his  brief  or  statement  of  title.  The 
offers  of  the  defendant  were  rejected  by  tbe 
court  below,and  a  peremptory  cliar^  was  given 
to  the  jury  to  find  a  verdict  for  the  plaintiff, 
which  was  done,  and  a  judgment  was  entered 
in  favor  of  tbe  plaintiff,  to  which  the  writ  of 
error  in  this  case  was  sued  out. 

Error  is  alleged  in  the  action  of  the  court  in 
refusing  to  admit  the  defendant's  offers  of 
evidence,  and  in  instructing  the  jury  that  the 
plaintiff  was  entitled  to  a  verdict. 

Tbe  first  oUer  of  tbe  defendant  below  was  a 
patent  from  the  commonwealth  of  Pennsyl- 
vania to  Peter  Qrahl.  dated  April  13,  1797, 
with  recital  therein  of  a  conveyance  bv  Na- 
thaniel Brown  to  Peter  Grahl.  dated  27th  No- 
vember, 1793,  more  than  six  months  before  the 
warrant  issued  or  was  paid  for.  The  defend- 
ant did  not  offer  any  such  conveyance  in  evi- 
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dence,  bat  relied  upon  tbe  redtal  in  the  patent. 
Such  recital  was  not  evidence  against  Dr. 
Ruston  and  those  claiming  under  him.  In  the 
case  of  Hmron  v.  Duier,  120  U.  8.  464  [80: 
7481,  which  was  an  action  in  ejectment  for  the 
land  embraced  in  one  of  tbe  other  warranii 
owned  by  Dr.  Ruston,  and  called  tbe  Lewis 
Walker,  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania, the  court  below  rejected  a  preciselv 
similar  offer,  namely,  a  patent  to  Peter  Qrabl^ 
wiih  the  recital  therein  of  a  conveyance  by 
Lewis  Walker  to  Peter  Grahl,  and  such  actloa 
of  the  court  below  was,  on  error,  approved  by 
this  court.  It  was  helo ,  following  the  doct  rina 
of  the  Pennsylvania  cases,  that  a  legal  title  Im 
Dr.  Ruston  had  been  established  by  the  wai^ 
rant,  survev,  and  payment  of  the  purchase 
money,  ana  that  it  was  not  competent  for  the 
commonwealth  of  Pennsylvania  to  affect  thtS 
title  by  a  subsequent  patent  to  a  stranger.  To 
the  same  effect  are  ASaeiay  v.  Work,  5  Binn, 
154;  Woods  v.  WiUon,  87  Pa.  879. 

We,  therefore,  think  that  the  court  below 
was  right,  in  the  present  case,  in  rejecting  tbm 
defendant's  first  offer. 

The  next  assignment  of  error  is  founded 
upon  the  refusal  of  the  court  to  admit  the  de- 
fendant's offer  of  the  sale  book  of  the  commis- 
sioners of  Columbia  county,  showing  sale  of 
*Nathanic1  Brown  tract.August  81,1882,[402 
to  C.  G.  Murphy,  the  defendant,  together  with  a 
deed  of  said  commissioners  to  said  Murphy, 
dated  and  acknowledged  September  18,  1Q&, 
The  plaintiff  objected  to  this  offer  as  Irrelevant 
and  incompetent  to  affect  the  plaintiff,  because 
the  defendant  offered  no  evidence  to  show  title 
in  tbe  county  commissioners  of  Columbia 
county  but  a  tax  title  or  sale  in  1828,  and  that 
whatever  title  was  acquired  at  such  sale  in  1828 
was  divested  by  the  tax  sale  to  Plea»nnts  in 
1842,  and  because  at  the  sale  in  1882,  tbe  pre- 
sumption had  become  conclusive  that  the  taxes 
of  1828. 1827,  and  1828  had  been  paid,  and  the 
land  redeemed  from  tbe  sale  of  1828. 

This  action  of  the  court  below  was  justified 
by  tbe  ruling  of  the  supreme  court  of  Pennsyl- 
vania, in  tbe  case  of  the  Diamond  Coal  Co.  t. 
Fi»her,  19  Pa.  267,  where  the  ^trj  question 
presented  to  us  in  this  assignment  of  error  was 
considered,  and  it  was  held  that  the  county 
was  estopped  from  asserting  Utle  in  itself  un- 
der a  tax  sale,  when  the  commissioners  had 
bought  in  the  land,  as  against  a  purchaser  from 
the  county  treasurer,  notwithstanding  that  the 
directions  of  tbe  act  of  1815,  which  prescribes 
the  duties  of  the  commissioners  in  reference  to 
the  holding  and  disposal  of  the  lands  sold  to 
them,  were  disregarded. 

The  learned  counsel  for  the  plaintiff  in  error 
challenges  tbe  soundness  of  tbe  decision  of  the 
supreme  court  of  Pennsylvania  in  the  case  of 
Diamond  Coal  Co,  v.  Fisher,  and  cites  tbe  case 
of  Herron  v.  Murphy,  22  W.  N.  C.  181,  to  tha 
contrary,  as  overruling  tbe  former  case. 

If,  indeed,  the  decision  in  tbe  case  of  Hemm 
V.  Murphy  must  be  read  as  contended  for  by 
the  plaintiff  in  error,  we  might  be  constrained 
thereby  to  sustain  this  assignment  of  error. 
But  our  examination  of  that  case  does  not  sa^ 
isf  J  us  that  the  case  of  Diamond  Coal  Co.  T. 
FiBher,  was  thereby  overruled.  The  case  of 
Herron  v.  Murphy  does  not  appear  Im  the  rec* 


4»M06 


BUFREMB  COUBT  OW  THB  UNITED  STATES. 


Oct.  Tehh, 


ular  reports  of  the  decisioDS  of  the  supreme 
court  of  Pennsylvania,  and  from  this  we  are. 
perhaps,  permitted  to  infer  that  the  court  did 
not  consiaer  the  case  of  sufficient  importance  1o 
be  reported,  which  could  scarcely  have  been  the 
4031  *ca8e  if  it  was  iotended  to  thereby  over- 
rule Diamond  Coal  Co,  v.  Fisher,  which  appears 
in  the  official  reports.  Moreover,  in  Herron  v. 
Murphy  \he  case  of  Diamond  Coal  Go,  v.  Fifher 
is  Dot  noticed  or  referred  to,  nor  any  other 
case,  and  the  principal  questions  considered  by 
the  court  were  whether  the  acknowledgment 
of  a  deed  by  a  county  treasurer  after  his  term 
of  office  had  expired  was  invalid,  and  the  ad- 
missibility in  evidence  of  the  minute  book  of 
the  commissioners'  office.  The  defendant's 
evidence  in  the  case  appears  to  have  been  ruled 
out  because  their  abstract  of  title  had  not  given 
notice  of  the  treasurer's  sale.  However  this 
may  be,  we  are  unable  to  accept  the  contention 
of  the  plaintiff  in  error  that  it  was  the  inten 
tion  of  the  supreme  court  of  Pennsylvania,  in 
the  case  of  Herron  v.  Murphy,  to  overrule  the 
doctrine  announced  in  Diamond  Coal  Co,  v. 
lUfier, 

The  course  of  the  court  below,  in  the  pres- 
ent case,  in  rejecting  evidence  to  show  a  com- 
missioners' sale  nearly  sixty  years  after  the 
•ale  to  them  in  1828,  without  any  evidence  of 
claim  during  this  time  upon  the  part  of  the 
couDty  to  the  land,  is  also  sought  to  be  sus- 
Uiined  by  the  contention  that,  by  this  long 
lapse  of  time,  the  presumption  had  become 
conclusive  that  the  taxes  for  1826,  1827,  and 
1888,  for  which  the  lands  were  sold  to  the  com- 
missioners in  1828.  had  been  paid,  and  the 
lands  redeemed  from  the  sale  of  1828.  To  sus- 
tain this  contention  the  case  of  Woodburn  v. 
Farmen  d  M,  Bank,  5  Watts  &  8.  450,  is 
cited,  in  which  it  was  intimated,  if  not  directly 
held,  that  a  presumption  of  payment  would 
arise  from  lapse  of  time  against  the  lien  of 
county  taxes.  We  are  not,  however,  called 
upon  to  adopt  this  view  of  the  case,  because 
we  think  the  ruling  in  Diamond  Coal  Co,  v. 
JKiher  sufficiently  disposes  of  the  second  assign- 
ment of  error. 

Another  assignment  of  error  is  based  on  the 
refusal  of  the  court  below  to  admit  defendant's 
offer  of  a  subsequent  treasurer's  sale  in  1846. 
The  evidence  to  sustain  this  offer  was  the 
treasurer's  sale  book  for  1846,  but  on  inspection 
the  entry  in  that  book  does  not  show  any  sale  to 
any  one  else,  but  does  show  that  on  November 
19,  1847,  the  taxes  on  the  Nathaniel  Brown 
tract  were  paid  by  James  Pleasants,  and  the 
404]  land  ^redeemed.  It  is,  indeed,  claimed 
by  the  plaintiff  in  error  that  the  entry  of  pay- 
ment and  redemption  b^  James  Pleasants  was 
irregular  and  unauthorized.  But  the  defend- 
ant seems  to  have  made  no  offer  to  show  that 
the  entry  was  unwarranted  and  illegal,  and  we 
think,  in  the  alwence  of  evidence,  it  is  a  fair 
presumption,  after  so  long  a  period,  that  an 
entry  of  this  kind  in  the  book  of  the  treasurer 
was  properly  made.  Nor  can  we  accept  the 
^im  that  such  entry,  even  if  admissible  to 
ahow  payment  of  taxes,  does  not  show  a 
redemption  by  James  Pleasants;  for  the  entry 
itself,  as  shown  by  the  copy  thereof  in  the 


brief  of  the  plaintiff  in  error,  discloses  that 
the  payment  of  the  taxes  was  entered  under  a 
heading  in  the  words,  "By  whom  redeemed 
and  when."  Such  an  entry  and  heading  con- 
tained in  a  county  treasurer's  book  might  well 
be  regarded,  after  so  long  a  period,  as  an  ad- 
mission of  such  facts  to  affect  the  county,  and 
might  properly  have  been  offered  as  such  on 
the  part  of  the  plaintiff  below.  At  any  rate, 
and  this  is  all  that  concerns  us  now,  no  injury 
was  suffered  by  the  defendant  below  in  the 
court's  rejection  of  his  offer. 

The  effect  of  this  alleged  tax  sale  of  1846  is 
again  raised  in  the  sixth  prayer  for  instructions 
on  behalf  of  the  defendant,  asking  the  court  to 
charge  the  jury  that  if  the  land,  after  the  sale 
to  James  Pleasants  in  1842,  was  again  sold  to 
the  commissioners  by  the  treasurer  in  1846, 
such  sale  divested  the  title  of  Pleasants,  and 
that  bis  subsequent  payment  of  the  taxes  for 
which  the  land  was  sold  would  not  operate  to 
reinvest  him  with  the  title.  The  answer  to 
this  is  that  the  redemption  act  of  1815  (Purd. 
Dig.  p.  1682,  pi.  52)  provides  that  upon  the 
redemption  the  commissioners  shall  reconvey 
all  the  county's  title  to  the  owner,  and  it  has 
been  held  that  the  entry  of  the  **  redemption  " 
in  the  tax  books  is  received  as  evidence  of  the 
fact,  and  that  the  redemption  is  good  and 
revests  the  title  without  a  deed  from  the  com- 
missioners. P/iiladdphia  v.  Miller,  49  Pa.  456. 
However,  as  the  defendant's  evidence  was  not 
before  the  jury,  this  and  the  other  prayers  for 
instructions,  so  far  as  they  were  based  on  the 
defendant's  rejected  evidence,  are  not  before 
us  for  considerai  ion. 

*But  it  is  contended  that  even  if  Dr.  [405 
Kuston  did  pay  the  purchase  money  for  the  Na- 
thaniel Brown  tract,  that  such  payment  merely 
enured  to  the  t)enefit  of  Ruston  by  way  of  a 
resulting  trust,  and  that  the  act  of  assembly  of 
April  22,  1856  (Purd.  Dig.  1064)  forbids  the 
assertion  of  any  implied  or  resulting  trust  after 
the  lapse  of  five  years,  unless  such  trust  shall 
have  been  acknowledged  in  writing  by  tlie 
party  to  be  charged  therewith. 

It  is  difficult  to  see  how  this  statute  affects 
the  present  controversy.  If,  indeed,  Nathaniel 
Brown,  in  whose  name  the  warrant  had  issued, 
had  taken  hostile  possession  of  the  tract,  and 
excluded  Dr.  Ruston,  the  beneficial  owner,  and 
if  at  that  time  the  act  of  1856  had  been  in 
force,  such  a  ques  ion  mijsrht  have  arisen.  But 
as  we  have  seen  that,  under  the  well  settled 
law  of  Pennsylvania,  a  legal  title  became 
vested  in  Ruston  by  his  ownership  of  the  war- 
rant and  his  payment  of  the  purchase  money, 
and  as  his  title  has,  by  instruments  in  writing 
and  by  proceedings  of  record,  become  vested 
in  the  defendant  in  error,  a  stranser  to  that 
title  claiming  under  another  and  distinct  title, 
originating  in  a  commissioners'  sale  in  1882, 
cannot  avail  himself  of  the  statute  referred  to. 

Finding  no  error  in  the  rulings  of  the  court 
below  its  judgment  i»  affirmed. 

Mr,  Justice  White,  not  having  been  a  mem- 
ber uf  the  court  when  this  case  was  argued, 
took  no  part  in  its  decision. 
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THE  CORINNE  MILL,  CANAL  dt 
STOCK  COMPANY,  Plff.  in  Err.. 

V. 

ALEXANDER  TOPONCB. 

(See  R.  G.  Reporter*B  ed.  406-411.1 

8erviee»  of  general  manager — question  of  fact— 
whtn  verdict  toiU  not  be  set  aside — long  ac- 
count 

L  A  seneral  manairer  of  a  corporatloo,  who  is  at 
tbe  same  time,  a  director  and  the  vice  president 
thereof,  may  reoover  of  it  for  his  services  as  gen- 
eral manager,  which  were  olearlf  out«ide  of  his 
duties  at  vice  president  and  director,  where  they 
were  rendered  under  such  circumstances  as  raise 

.  an  implied  promise  to  pay  for  them  on  the  part 
of  the  corporation. 

&  A  oonlllct  of  testimony  presents  but  a  mere 
question  of  fact,  upon  which  the  verdict  of  the 
Jury  is  conclusive.  It  is  enough  to  su8tain  tbe 
verdict  that  there  was  positive  and  direct  testi- 
mony to  the  existence  of  the  facts  as  found. 

4.  Where  plaintilf  *s  claim  is  for  services  as  general 
manairer  for  defendant,  eztendinir  through  a 
number  of  years,  and  defendant  has  a  counter- 
claim  of  an  account  for  pasturage  of  cattle  and 
for  horses  sold  to  him  and  for  money  loaned  and 
paid  out  for  him  and  goods  furnished  to  him, 
during  those  years,  which  account  consists  of 
hundreds  of  items,  these  are  between  the  parties, 
open,  mutual  and  current  accounts,  within  the 
meaning  of  the  statute  of  limitations. 

[No.  257.] 

Submittod  March  6,  189i.    Decided  Vareh  19, 

1894^ 

IN  ERROR  to  tbe  Supreme  Court  of  tbe 
Territory  of  Utab,  to  review  a  judgment 
of  that  court,  affirming  tbe  iud^meot  of  tbe 
district  court  of  tbe  county  of  Weber,  in  that 
territory,  in  favor  of  Alexander  Toponce, 
plaintiff,  against  tbe  CoriuDe  Mill,  Canal  & 
Stock  Company,  defendant,  for  moneys  paid 
out  for  defendont,  for  feeding  and  caring  for 
defendant's  stock,  for  services  as  general  mao* 
ager  of  defendant,  etc.     AJfirmed, 

Htatemeot  by  Mr.  Justice  Brewer: 
Tbe  fiicts  in  this  case  are  as  follows:  On 
June  9, 1888,tbe  defendant  in  error,  asplnintiff, 
commenced  bis  action  in  tbe  district  court  uf 
the  county  of  Weber,  in  tbe  territory  of  Utali. 
His  complaint  consiisted  of  five  counts.  Tlie 
first,  for  moneys  paid  out  for  tbe  defendant;  tbe 
second,  for  feeding  and  caring  for  certain  stock 
of  tbe  defendant;  tbe  third,  for  bis  services  as 
general  manager  of  tbe  defendant;  tbe  fourth 
and  fifth,  respectively,  a  claim  for  work  and 
labor,  aud  one  for  board  alleged  to  have  been 
due  from  defendant  to  Lea  Owsley,  and  by  him 
assigned  to  plaintiff. 

Tlic  defendant  answered  denying  all  but  tbe 
claim  in  tbe  fourth  count  of  tbe  complaint,  and 
pleading  also  certain  counterclaims.  Tlie  case 
went  to  trial  before  a  Jury,  which  returned  both 
a  special  and  a  general  verdict,  and  on  such 
▼erdicts  Judgment  was  rendered,  Marcb  19, 

V(ytu.—A8  tnoffleem  of  eorporattons;  fiduciary  rt- 
latians:  dealinos  by  them  with  the  corporation  or 
wUh  its  property,  see  note  to  McGourkey  v.  Toledo 
ft  O.  Cent.  R.  Go.  96:  1070. 

Am  to  extra  pay  or  compensation  to  oilteert,  see  note 
to  United  States  v.  Maodaniel.  8: 687. 

Ut  V.  8. 


1889,  in  favor  of  tbe  plaintiff,  for  tbe  su^  of 
$11,389.56.  Subsequently,  on  July  12,  1890, 
this  judgment  was  affirmed  by  tbe  supreme 
court  of  tbe  territory,  and  thereupon  defendant 
sued  out  tbis  writ  of  error. 

Messrs,  C.  W.  Bennett  and  John  A. 
Marshall  for  plaintiff  in  error. 

Mr.  James  N.  Kimball  for  defcudact  in 
error. 

Mr,  Justice  Brewer  delivered  tbe  opinion 
of  the  court: 

There  are  but  two  ouestions  presented,  and 
they  grow  out  of  tbe  claim  set  forth  in  the  third 
count  of  plaintiff's  complaint.  That  claim  is 
for  tbe  sum  of  $14,750  for  services  as  general 
manager  of  the  defendant  corporation  from 
January  1, 1883,  to  December  1, 1887.  During 
all  tbis  time  tbe  plaintiff  *was  a  director  [40? 
and  the  vice  president  It  is  concedeo  tbat 
there  was  no  express  contract  or  authority  for 
compensation,  and  it  is  insisted  that  all  tbat  he 
did  in  behalf  of  the  company  was  within  the 
proper  scope  of  bis  duties  as  an  officer,  or,  if 
not,  was  done  upon  the  understanding  that  such 
services  were  to  be  gratuitously  rendered. 

In  tbe  assignment  of  errors  there  is  no  com- 
plaint of  tbe  instructions  of  the  court  as  to  the 
law  governing  in  such  cases,  but  tbe  contention 
is  tbat  the  court  did  not,  wben  requested,  per- 
emptorily instruct  tbe  jury  to  disregard  thai 
claim,  and  also  tbat  the  jurv  erred  in  finding, 
as  tliey  did,  tbst  there  was  due  to  the  plaintiff 
the  sum  of  $9588.40  for  sucb  services. 

The  court  charged  in  substance  tbat  for 
services  rendered  in  the  discbarge  of  bis  duties 
as  vice  president  and  director  be  could  not  re- 
cover; tbat  before  recovery  could  be  had,  tbe 
jury  must  find  tbat  tbe  services  rendered  **wers 
clearly  outside  of  bis  duties  as  vice  president 
and  director,  and  tbat  they  were  rendered 
under  sucb  circumstances  as  raises  an  implied 
promise  to  pay  for  tbe  services  on  tbe  part  of 
tbe  company. 

With  reference  to  tbis  ouestion  of  fact  it  may 
be  premised  tbat  the  plaintiff  and  Jobn  W. 
Eerr  owned  substantially  all  tbe  stock  of  tbe 
plaintiff  corporation  in  about  equal  propor- 
tions; tbe  other  stockholders,  wbo  were  also 
directors,  apparently  holding  just  enough  stock 
to  enable  tbem  to  qualify  as  directors. 

Tbe  cbarter  was  comprehensive  in  its  terms, 
but  tbe  business  which  was  actually  carried 
on  by  tbe  corporation  was  that  of  a  ranch, 
stock,  and  mill.  It  bad  part  of  tbe  time  • 
ranch  of  80,000  acres  of  land  near  Corinne, 
Utab,  which,  however,  before  the  time  of  tbe 
trial  bad  been  reduced  by  sales  to  some  60,000 
acres.  It  also  bad  some  sheep  in  Wyoininf?. 
Now,  tbe  plaintiff  testified  in  reference  to  tbe 
property  in  Utab  as  follows:  "I  bad  cbarge 
of  the  entire  business— bad  cbarge  of  tbe  land, 
sold  and  purchased  the  land,  purchased  horses 
and  sold  tbem,  sold  land,  and  done  everything;" 
and  on  cross  examination,  In  reply  to  a  quea- 
tion  as  to  what  his  duties  consisted  in  and  what 
bis  labors  were,  be  said:  "Well,  knocking 
around,  tending  to  the  businessof  tbe  company. 
Chasing  *fellow8  off  tlie  land,  trying  to  [408 
guard  the  land,  tending  to  the  stock  on  tbe 
ranch,  dic^ging  ditches,  superintending  putting 
up  fences,  all  contracts,  and  so  forth.^' 
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Lea  Owsley,  who  was  foreman  at  the  ranch, 
testified  that  the  plaintiff  was  "general  manager 
of  the  business;"  *'made  ail  contracts  of  every- 
thing ttiat  came  on  the  ranch*/'  "collected  the 
bills;"  "bought  the  feed,  hay,  and  grain,"  and 
"had  genera]  charge  of  everything— land, 
cattle,  ranch,  and  everything." 

Neither  the  charter  nor  the  by  laws  of  the 
corporation  cast  any  special  duties  on  the  vice 
president  or  director.  The  vice  president  was 
only  required  to  act  in  the  absence  of  the  pres- 
ident, and  no  special  duties  of  management 
were  in  terms  cast  upon  the  president  It  was 
provided  that  he  preside  at  all  meetings,  sign 
all  certificates  of  stock,  contracts,  checks,  etc., 
"and  generally  do  and  perform  such  other 
duties  as  are  incidental  to  his  office  and  not  in 
conflict  with  these  by-laws  and  the  articles  of 
association."  No  duty  was  cast  on  any  indi- 
Yidual  director  as  such.  The  board  of  direct- 
ors, as  a  body,  were  charged  with  the  usual 
daty  of  care  of  the  affairs  of  the  corporation, 
but  all  the  power  and  duty  cast  upon  them 
was  upon  them  as  a  board,  and  not  individu- 
ally. Obviously,  therefore,  under  the  testi- 
mony which  we  have  referred  to,  from  the 
plaintiff  and  the  foreman  of  the  ranch,  tbe 
aervices  which  the  plaintiff  performed  were 
not  those  of  a  director  or  vice  president,  but 
outside  thereof,  and  similar  to  those  of  a  gen- 
eral manager. 

It  is  unnecessary  to  refer  to  the  testimony 
which  tends  to  weaken  the  scope  of  these  gen- 
eral statements  of  the  plaintiff  and  the  fore- 
man, because  such  conflict  presents  but  a  mere 
question  of  fact,  upon  which  the  verdict  of 
tbe  jury  is  conclusive.  It  is  enough  to  sustain 
the  veixlict  that  there  was  positive,  direct,  tes- 
timony to  the  existence  of  the  facta  as  found. 
Neither  is  it  clear,  as  contended  by  the  de 
fendant,  that  this  claim  for  compensation  as 
general  manager  was  an  afterthought,  and  in 
retaliation  for  a  claim  made  by  Kerr,  the  pres- 
ident, for  interest;  for,  while  it  is  conceded  by 
the  plaintiff  that  there  was  a  dispute  between 
400]Kerr  and  himself  as  to  *the  matter  of  in- 
terest, yet  his  version  of  that  is  substantially 
this:  When  he  commenced  work  as  ^neral 
manager  notbingwas  said  in  respect  to  his  com- 
pensation, but  some  time  after  wards,  when  sheep 
were  purchased  by  the  corporation  from  Kerr, 
and  the  price  agreed  upon,  a  qtiestion  was 
raised  as  to  interest  upon  the  deferred  pay- 
ments, and  then,  as  be  says,  Kerr  agreed  to 
waive  interest  on  condition  that  he  waived 
any  claim  for  compensation  for  his  services  as 
manager,  and  yet,  notwithstanding  this  agree- 
ment, Kerr  afterwards  insisted  upon  and  re- 
covered interest  from  the  corporation. 

It  is  unnecessary  to  consider  tbe  contradic- 
tory testimony  or  to  attempt  to  determine  tbe 
actual  facts  in  reference  to  this  matter.  It  is 
enough  that  the  jury  by  their  verdict  have 
practically  affirmed  the  truth  of  plaintiff's 
•tory;  and  that  shows  an  understanding  on 
the  part  of  the  parties  in  interest  that  he  was 
to  receive  compensation  for  his  services  as 
manager,  and  that  the  two  parlies  who  owned 
•ubatantially  all  the  stock  and  properties  of  the 
corporation  attempted  to  make  an  arran<^ement 
in  respect  to  such  compensation,  which  ar- 
rangement proved  a  failure,  and  proving  a 
failure  left  the  corporation  under  the  implied 
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obligation  to  pay  for  the  services.  We  concur 
wiih  the  supreme  court  of  tbe  territory,  when 
it  says:  "It  was  the  peculiar  province  of  the 
jury,  under  proper  insirudions  fnmi  ibc  court 
as  to  the  law  governing  plaintiff's  right  to  re- 
cover for  the  services  claimed  to  have  b^n 
rendered,  to  determine  from  the  evidence 
whether  or  not  he  was  entitled  to  compensation 
therefor.  The  jury  found  the  issue  in  plain- 
tiff's favor.  Plaintiff  claimed  $25U  per  month 
from  January  1,  1888,  to  December  1,  1887, 
amounting  to  $14,750.  The  jury  allowed  him 
SSaiO  and  $688.40  interest,  amounting  to 
$9538.40.  While  the  evidence  to  sustain  this 
verdict  is  not  entirely  satisfactory,  and  while, 
if  submitted  to  this  court  originally  on  the 
printed  testimony,  a  different  conclusion  might- 
possibly  be  reached,  yet,  the  jury  having  found 
for  the  plaintiff  on  part  of  his  claim  and  the 
iud^e  who  heard  the  case  in  the  court  below 
having  refused  to  set  the  verdi(;t  aside,  we  do 
not  think  it  is  so  far  unsupported  by  the  evi- 
dence as  to  justify  this  court  in  doin^  so." 

*The  other  matter  is  this:  This  action[41 0 
was  commenced,  as  stated,  in  1888,  and  tbe 
claim  for  compensation  as  manager  was  for  a 
term  extending  from  January  1,  1883,  to  De- 
cember 1,  1887,  and  the  contention  is  that  part 
of  this  claim  was  barred  by  the  statute  of  lim- 
itations. The  statutory  provisions  applicable 
thereto  are  tlie  following : 

"  Within  two  years.  1st.  An  action  upon  a 
contract,  oblisration  or  liability  not  founded 
upon  an  instrument  of  writing ;  also  on  an 
open  account  for  goo<is,  wares  and  merchan- 
dise, and  for  any  article  charged  in  a  store  ac- 
count: Protidf'd,  That  action  m  said  cases  may 
t)e  commenced  at  any  time  within  two  yean 
after  the  last  charge  is  made,  or  the  last  pay- 
ment is  received."  Utah  Comp.  Laws  188a9, 
§  8145. 

'*  In  an  action  brought  to  recover  a  balance 
due  upon  a  mutual,  open  and  current  account, 
where  there  hav6  t)een  reciprocal  demands  be- 
tween parties,  tbe  cause  of  action  sliall  be 
deemed  to  have  accrued  from  the  lime  of  the 
last  item  proved  in  the  account  on  either  bide." 
Utah  Comp.  Laws,  1888,  ^  3U9. 

Now,  whatever  might  be  the  rule,  if  all  that 
was  involved  in  this  case  was  a  f^imple  claim 
for  compensation  as  manoger,  there  was  with- 
in the  very  terms  of  the  statute  a  '*  mutual, 
open,  and  current  account"  between  the  par- 
ties, and  into  that  account  the  matter  of  such 
compensation  entered  as  one  of  the  items,  and 
so  the  court  di*l  not  err  in  refu<ting  this  in- 
struction asked  by  the  defendant:  '•When 
services  in  the  management  of  a  farm  and 
household  are  performed  under  a  general  re- 
tainer, without  any  express  agreement  as  to 
tbe  time  or  measure  of  comiieisation  or  the 
term  of  the  employment,  and  such  services 
continue  for  a  series  of  years,  no  paymenta 
being  made,  the  law  for  the  pur|>09e  of  deter- 
mining when  the  statute  of  limitations  begins 
to  run  will  not  imply  an  agreement  that  tbe 
payment  of  compensation  shall  be  postponed 
until  the  termination  of  the  employment,  but 
will  regard  the  hirins  as  from  \ ear  to  year, 
and  the  wages  as  payable  at  the  same  time.'* 

Not  onlv  was  there  an  account  presented  by 
the  plaintiff  for  $48^^2.23,  for  moneys  paid 
out  at  tbe  instance  and  request  of  the  defend- 
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ftDt,  from  Jeniury  1, 18SS,  to  December  1, 183 
411]  ■aod  al«o  one  for  Ifae  furllier  sum 
$tIS8.!5.  for  feedlnK.  caring  for,  and  keepii 
its  horses  during  llie  same  time,  but  also  in  I 
■UBwer  the  defendaut  preheated  by  nay 
couDterdflim,  first,  ao  account  apcainet  plainti 
aod  Owslej,  aa  partners,  for  tbe  pnsturacu 
certain  catde,  varying  in  number  from  66 
2&9,  from  tbe  year  1883  to  June  10.  1838, 
twenty  five  cents  per  head  a  montb,  on  wbi< 
oolj  |4I4.40  was  admitted  to  bave  been  pal 
alM  a  claim  agHingC  plaiutill  and  said  On'Sli 
jointly  for  the  Bum  of  $325.75  for  horsei'  lo 
and  delivered  to  Ibem;  aod  flnally,  ai  a  It 
counterclaim,  defendant  alleged:  "  Tb 
prior  to  and  at  tbe  commencement  of  tbii  i 
lion  tbe  plaintiff  waa  and  still  is  indebted 
defendant  In  tbe  sum  of  $8814.51,  a  balan 
uDon  an  account  for  money  loaned,  paid  o 
and  eiiiended  to  and  for  plaiutiff  and  for  eoo 
and  materials  furnished  to  bim,  and  for  dive 
and  tundry  otber  items  and  matters  of  cbarg 
all  on  open  running  current  account  and 
plaintiff's  request,  between  January  27,  186 
aod  June  10. 18S8.  Tbat  said  sum  of  $8814. 
naa.  al  the  rommenrement  of  1  bis  suit,  and 
dae  from  and  unpaid  by  plaintiff  lodefendaT 
and  no  part  Lbereof  bas  been  puid," 

On  the  trial   tbe  delendftot  offered  tbe  i 
count  taken   from   Ita   books,  running    (ro 
JaoaarY  27.  1883.  to  June  10,  1888,  an  accou 
CODsislmg  of   hundreds  of  Items,  and  fillii 
twelve  pages  of  tbe  printed  record.     Obvioi 
ly,  there  mere  between  the  parties  open,  mutu- 
al, and  current  accounts,  and  as  one  item  In 
those  accounts  was  this  claim  for  compensation 
js  mHRager.  and  this,  whether  tbat  was  to  be 
pa3'sMe  monthly  or  annually,  we  see  no  error 
in  the  record,  and  the  judgment  is  aflSrmed. 

Mr.  Jiutite  Whita,  not  baHng  been  a 
member  of  the  court  when  this  caae  was  ar- 
gued, took  no  pari  io  its  decision. 


412]  ■JOHN  HALSTEAD.  Aitpt.. 
A.  G.  ORWNAN  bt  al. 
(See  8.  C.  Beporter's  ed.  lU-UlU 
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clrcuTcsianoea  ot  each  case,  and  ta  not,  tike  tbe 
matter  of  limlutlona.  iub}eot  xo  an  artntcarr 
rule. 

1.  L^ohea  la  an  equltabls  detense  controlled  b; 
equitable  considerations,  and  tins  lapse  ot  time 
muattm  an  Kreat.aDd  \he  relations  of  tbe  detend- 
ant  to  tbe  rlfrbla  aucti,  tbat  It  vould  be  inequi- 
table to  permit  the  plAJnlHF  to  now  anert  tbem. 
Kaim^AM  to  laelu*,  vihen  a  good  dtfen*e,  see 

sole  to  Fell  J  v.  Patrlok.  M:  72D. 
jU  to  Imath  of  time  at  bar  la  rrlltf  In  «uu  nf 

fntud;  lUUntt  of  UmUatloniat  a  pita  In  equUv:  flate 

elatmK  ctm»*  of  unitiienvtml  fraud:  M!henlaaxe»  ban 
'  !.  Hopkins.  a»:  Mi. 
lntfHmttationt,  lohtn  not  aircUcable  Io 

■riMt*,  at*  ■Ota  toOibaon  T.  Obarter  Oak  L.  Id*.  Co. 


I;  There  can  be  no  tachea  In  talttng  to  anert 
Tijtbt*  ol  wblcb  a  party  is  wboll;  tunoranl.  and 
wboeoexlslencebe  hadno  reason  lo apprehend. 

4.  Laches  li  a  Rood  defense  to  a  ault  In  rquliy  to 
•et  aside  a  aurver  wblch  liad  alood  uncfa  alien  iced 
for  over  tweDty-flve  yeaia.  where  all  tbe  Tacts 
alleared  to  austain  tbe  suit  were  known  to  plalo- 
tllt  for  more  tbaa  twenty  yean  before  tlie  suit 
waabrouubt. 

[No.  128.] 

Argutd  Ote.  4,  B,  isas.    DteidtA  MareA  19, 

t89i. 

APPEAL  from  a  decree  of  the  Circuit  Court 
otlhe  United  Sules  for  the  District  of 
West  Virginia.  dismisKlng  a  suit  in  equltj 
brought  by  John  Ualsleaa,  piamtlfl.  agaiost 
A.  0  Grionan  el  al.,  to  obtain  a  decree  Ihu 
plaintiff  is  the  owner  of  an  undivided  half 
of  a  tract  of  land,  and  for  a  pnrlition  and  new 
survey  selling  off  Io  him  tbe  one  half,  so  as  to 
connect  witli  another  tract  of  land,  and  deny- 
ing rehearing  in  two  other  caae*  beurd  with 
the  above  caae.     Affiitntd. 

Slatement  by  Mr.  Jvitiet  Br«w«rt 
On  January  24.  18SG,  plaintiff  filed  to  th« 
District  Court  of  tbe  United  titales  for  the  Dia- 
trictof  West  Virginia  bla  bill  of  complHint 
agHinsl  A.  Q.  Grinnan,  Ibe  Forest  Hill  Mining 
&  SlBTiufacturing  Company,  Robert  Soulier, 
trustee;  William  Wjanl.  and  tbe  unknown 
heirs  of  William  K.  Smith,  deceased.  Attbat 
lime  there  was  no  circuit  court  in  tbe  district, 
Ibe  district  court  having  tbe  powers  of  a  cir- 
cuit court,  but  before  tbe  final  disposition  of 
this  case  a  circuit  court  was  estahlislied  by  tbo 
Act  of  Congress  of  February  8,  1889  (25  Slat, 
alL.  655)  and  (o  it  tbe  case  was  Imnsfened. 
On  November  BO,  1887,  tbe  plainllff,  by  leave 
of  court,  filed  an  amended  and  supplemental 
bill.  Intermediate  lliose  dales,  and  on  May  4, 
1887,  there  was  tiled  in  that  court  Ibe  recorda 
of  two  cases  transferred  from  tbe  stale  circuit 
court  of  Qreeabrier  county,  enlllled,  respect- 
ively, "A.  ff.  Qrinnaa  v.  5,  6'.  Loagetal.," 
B.-DA"  F.  B.Cheaiiiingi.J.  F.Ooiranetal."  Tbo 
plainliff  Halstead  bad  been  made  party  de- 
fendant in  tliose  cases,  and  notided  by  publica- 
lion,  and  after  decrees  by  default  aeaiosi  blm 
he  appeared  in  each  case  by  petilion.  prnrlng 
for  an  opening  of  Ifae  decree  and  a  reliearing, 
and,  while  tLose  ■applications  were  [413 
pending,  removed  cases  as  above  slaled  to  the 
United  States  court.  To  the  orijtinal  and  eup- 
plemenlal  bills  in  tbe  case  commenced  In  the 
district  court,  Grinnan  and  Wyant  duly  ao- 
swered.  Proofs  were  taken,  and  ihe  three 
cases  being  beard  together,  on  May  Ii8,  188B,  a 
dnal  decree  was  entered  as  follows: 

"  John  Halstead       )       . 

Wm.  Wyant  A  Otbera.  )  ^"'^y- 

A.  0.  Orinnan  )       j^ 

5.  C.  Long^nd  Others,  f  ^""r- 

F,  B.  Cbewning         1        j„ 

J.  F.  Cowan  and  Otbera.  (  '^""r- 

"These  causes  this  day  cameou  to  belteftrd 
.  together  and  were  argued  t^  coudmIj  where- 
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upoD,  upon  consideration  hereof,  it  is  ad 
judged,  ordered,  and  decreed  that  the  bill  aod 
tmendcd  and  supplemental  bill  in  the  first 
above  mentioned  cause  be,  and  the  same  are 
hereby,  dismissed,  and  that  the  dcfeodanls 
therein  recover  of  the  complaioant,  John  Hal- 
stead,  their  costs  about  their  defense  in  that 
behalf  expended. 

"And  il  is  further  adjudged,  ordered,  and 
decreefi  that  the  petition  for  rehearing  filed  by 
laidHalsteadin  said  second  and  third  suits  above 
mentioned  and  the  rule  awarded  said  Halstead 
in  said  suits  against  the  defendant,  William 
Wyant,  be  each  of  them,  and  the  same  are, 
hereby  dismissed;  and  it  is  further  adjudged, 
ordered,  and  decreed  that  the  defendants  in  said 
petition  and  said  rule  respectively  recover  their 
costs  against  said  Halstead;  but  in  taxing  the 
coats  recovered  in  this  decree  but  one  attor- 
ney's fee  shall  be  allowed." 

A  petition  for  rehearing  having  been  denied, 
an  appeal  was  taken  to  this  court. 

The  burden  of  this  controversy  rests  on  these 
facts:  On  June  15. 1859,  A.  G.  Grinnan,  W.  E. 
414]  Smith  and  A.  G.  Grin  nan  as*trustec.  con- 
yeved  to  the  Forest  Hill  Mininsr  &  Manufact- 
uriog  Company  (hereinafter  called  the  Forest 
Hill  Company)  a  tract  of  land  in  the  county 
of  Fayette,  in  the  then  state  of  Virginia  (now 
West  Virginia)  containing  2000  acres,  more  or 
less,  and  also  another  tract  and  a  right  of  way 
described  in  the  deed,  as  follows: 

*' Alfio  a  certain  piece  or  parcel  of  a  certain 
tract  of  land  known  as  the  Huddleston  tract, 
to  be  surveyed  off  the  western  side  of  said  tract 
ty  a  line  running  from  the  northerly  to  the 
•outherly  side  of  said  tract,  to  be  bounded  on 
the  south  by  the  tract  herein  above  conveyed, 
and  on  the  north  by  the  Great  Kanawha  river, 
and  containing  one  hundred  acres,  more  or 
less.  Also  the  perpetual  right  of  way  to  the 
•aid  party  of  the  second  part,  their  successors 
and  assigns,  through  a  tract  of  land  known  as 
the  '  Elk  Ridge  tract',  lying  between  the  tract 
of  2000  acres,  hereinabove  conveyed,  and 
Armstrong's  creek,  with  the  privilege  of  Uie 
■aid  party  of  the  second  part  of  entering  there- 
upon by  their  agents  and  servants,  and  con- 
structing upon  and  over  the  same  such  roads 
or  railroads  as  they  mav  deem  necessary  for 
convenient  access  to  and  from  the  lands  here- 
by conveyed." 

This  lluddleston  tract  was  conveyed  by 
Huddleston  to  Grinnan  by  metes  and  bounds, 
and  in  the  deed  was  estimated  to  contain  200 
acres,  though  in  fact  it  contained  nearer  250 
acres.  It  was  bounded  on  the  north  by  the 
Kanawha  river,  its  west  line  straight  but  its 
east  line  quite  a  zigzag,  with  considerable 
frontage  on  tbe  Kanawha,  but  narrowing  to- 
wards the  southern  end,  and  for  some  kittle 
distance  towards  that  end  bordering  on  the 
tract  of  2000  acres  previously  (ie^cribed  in  the 
deed  to  the  Forest  Hill  Company. 

On  the  same  day  of  the  conveyance  to  it  the 
Forest  Hill  Company  placed  a  trust  deed  upon 
the  property  to  secure  the  payment  of  sixteen 
promissory  notes  and  eighty  t)onds.  On  June 
0,  1864,  the  trustee,  in  execution  of  the  trust 
and  in  consideration  of  the  sum  of  $8500,  con- 
Teyed  the  property  to  plaintiff.  In  this  trus- 
tee's deed  the  description  of  the  Huddleston 
tract  and  the  right  of  way  is  as  follows: 
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"Also  a  lot.  piece,  or  parcel  of  land  (con- 
tainini;  100 acres.  *moreor  less,  provided  |/4lft 
ill  said  deed  to  l>e  surveyed  off  the  west  side  of 
the  tract  of  land  known  as  tjie  Huddleston 
tract,  as  the  same  was  ascertained  and  bounded 
by  the  survey  made  subsequently  to  the  execu- 
tion of  the  said  deed  and  in  pursuance  thereof) 
adjoining  the  above;  also  the  right  of  way 
throug:h  and  across  the  Elk  Ridse  tract,  alao 
adjoining  the  above,  which  said  lands  and 
right  of  way  are  more  fully  described  in  a  deed 
from  William  K.  Smith  and  wife  and  Andrew 
G.  Grinnan  and  wife  and  the  said  Andrew  O. 
Grinnan,  trustee,  to  the  aforesaid  Forest  Hill 
Mining  &  Manufacturing  Company,  bearing 
the  same  date  as  the  de^  or  conveyance  in 
trust  first al)ove  mentioned." 

The  survey,  thus  referred  to,  was  made  in 
the  year  1859  by  Thomas  S.  Robson,  the  coun- 
ty surveyor  of  Fayette  county.  By  this  sur- 
vey a  tract  of  105  acres  was  set  off  to  tbe 
Forest  Hill  Company,  on  the  west  side  of  tbe 
Huddleston  tract,  but  so  surveyed  that  no 
part  of  the  land  given  to  the  company  touched 
the  2000  acre  tract  heretofore  referred  to.  The 
contention  of  the  plaintiff  was  that  such  sur- 
vey was  inaccurate  in  that  the  part  set  off  to 
the  Forest  Hill  Company  did  not  at  any  point 
touch  the  2000  acre  tract,  and,  therefore,  did 
not  comply  with  the  terms  of  the  deed;  and  the 
prayer  was  that  he  be  decreed  the  owner  of  an 
undivided  one  half  interest  in  the  Huddleston 
tract,  and  that  a  partition  and  new  survey  be 
made  setting  off  to  him  the  one  half,  so  as  to 
connect  with  the  aforesaid  tract  of  2()00  acres. 

The  defendant  Wyant  claimed  to  have  pur- 
chased the  balance  of  the  Huddleston  tract, 
not  set  apart  to  the  Forest  Hill  Company,  at  a 
judicial  sale,  in  April,  1883,  at  the  price  of 
$60.50  per  acre,  amounting  to  over  $9000: 
that  he  bought  relying  upon  a  map  shown  at 
the  sale  of  the  commissioner  which  conformed 
to  the  survey  made  by  Uobson,  and  in  igno- 
rance of  any  claim  of  the  plaintiff;  that  he  en- 
tered into  possession  and  had  expended  about 
$7000  in  building  houses  and  opening  mines. 
This  commissioner's  sale  was  b3'  virtue  of  a 
decree  rendered  in  the  cases  heretofore  referred 
to  as  transferred  from  the  state  court,  and 
consolidated  with  the  suit  in  the  district  court, 
and  in  which  cases  prior  to  the  decree  plain- 
tiff had  been  served  by  publication. 

Mr,  A.  Burlow  for  appellant. 

Messrs.  W.  Mollahan,  J.  F.  Brown  and 

Eppa  Hu/iton  for  appellees. 

*Mr,  Justice  Brewer  delivered  the  [410 
opinion  of  the  court: 

The  plaint i(T,  by  this  suit,  invoked  the  aid 
of  a  court  of  equity  to  set  aside  a  survey  which 
had  stood  unchallenged  for  over  twenty-five 
years.  Such  a  long  delav  suggests  laches, 
and  a  careful  examination  of  the  testimony  sat- 
isfies us  that  tbe  circuit  court  did  not  err  in 
sustaining  this  defense.  The  defense  itself  fa 
one  which,  wisely  administered,  is  of  great 
public  utility,  in  that  it  prevents  the  breaking 
up  of  relations  and  sltuaiions  long  acquiesced 
in,  and  thus  induces  confidence  in  the  stability 
of  what  is,  and  a  willingness  to  improve  prop- 
erty in  possession;  and  at  the  same  time  it  cer- 
tainly works  in  furtherance  of  justice,  for  so 
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niTODg  is  the  desire  of  eyery  men  to  hare  the 
full  enjoyment  of  all  that  is  his,  that,  when  a 
party  comes  into  court  and  asserts  that  he  has 
Seen  for  many  years  the  owner  of  certain 
rights,  of  whose  existence  he  has  had  full 
knowledge  and  yet  has  never  attempted  to  en- 
force thero,  there  is  a  strong  persuasion  that, 
if  all  the  facts  were  known,  it  would  be  found 
that  bis  alleged  rights  either  never  existed,  or 
had  long  since  ceased.  We  have  had  before 
us  lately  several  cases  in  which  this  defense 
has  been  presented,  and  in  which  the  rules  de- 
termining it  have  been  fully  stated  and  its 
value  clearly  demonstrated.  Hammond  v.  Hop- 
kins, 143  U.  8.  224  [36:  184].  and  cases  cited 
in  the  opinion;  Felix  v.  Patrick,  145  U.  8.  817 
[86:  719|:  Foster  v.  Mafisfieid,  C.  d  L.  M,  R, 
Uo.  146  U.  8.  88  [36: 8991;  Johmton  v.  Standard 
Min.  Co.  148  U.  S.  360  [37:  480].  The  length 
of  time  during  which  the  party  neglects  the  as- 
■ertion  of  his  rights,  whicn  must  pass  in  order 

4 1 7  J  to  show  *laches,  varies  with  the  peculiar 
circumstances  of  each  case,  and  is  not,  like  the 
matter  of  limitations,  subject  to  an  arbitrary 
rule.  It  is  an  equitable  defense,  controlled  by 
equitable  considerations,  and  the  lapse  of  time 
must  be  so  great,  and  the  relations  of  the  de- 
fendant to  me  rights  such,  that  it  would  be  in- 
equitable to  permit  the  plaintiff  to  now  assert 
them.  There  must,  of  course,  have  been 
knowled&re  on  the  part  of  the  plaintiff  of  the 
existence  of  the  rights,  for  there  can  be  no 
laches  in  failing  to  assert  rights  of  which  a 
party  is  wholly  ignorant,  and  whose  existence 
he  hud  no  reason  to  apprehend.  And  vet,  as 
said  by  Mr,  Jv$tiee  Brown,  speaking  for  the 
court  in  Foster  v.  MansHeld^  (7.  4b  Z.  M,  R, 
Go.  supra :  "The  defense  of  want  of  knowl- 
edge on  the  part  of  one  charged  with  laches  is 
one  easily  made,  easy  to  prove  by  his  own  oath, 
and  hard  to  disprove;  and  hence  the  tendency 
of  courts  in  recent  years  has  been  to  hold  the 
plaintiff  to  a  ri<;id  compliance  with  the  law 
which  demands,  not  only  that  he  should  have 
been  ignorant  of  the  fraud,  but  that  he  should 
have  used  reasonable  diligence  to  have  in- 
formed himself  of  all  the  facts." 

In  this  case  there  is  no  question  as  to  plain- 
tiff's knowledge.  In  the  aeeds  from  Grin  nan 
and  Smith  to  the  Forest  Uill  Companv,  and 
from  that  company  to  the  trustees,  the  de- 
scription is  of  a  piece,  or  parcel,  of  a  certain 
tract  **to  be  surveyed  off  the  western  side  of 
said  tract  by  a  line  running  from  the  northerly 
to  the  southerly  side  of  snid  tract."  And  in 
the  deed  from  the  tn^itee  to  plaintiff,  which 
was  made  on  June  6, 1864.  the  description  is  of 
a  lot,  piece,  or  parcel  of  land  containing  100 
acres,  more  or  less,  "as  the  same  was  ascer- 
tained and  bounded  bv  the  survey  made  subse- 
quently to  the  executfon  of  the  said  deed,  and 
io  pursuance  thereof,"  so  that  in  the  deed  made 
to  the  corporation,  of  which  he  was  a  stock- 
bolder,  twenty-flve  years  before  the  com- 
mencement of  this  suit,  was  a  provision  for  a 
■urvey,  and  in  the  deed  to  himself,  made  more 
than  twenty  years  before  this  suit,  was  a  de- 
claration that  the  survey  called  for  by  the 
previous  deed  had  been  made.  When,  there- 
fore, he  took  title  he  took  it  with  notice  that  a 
survey  had  been  made,  and  would  not  now  be 

418  iheard  to  *6ay  that  he  had  no  knowledge  of 
that  fact.   Further,  the  survey  which  was  made 
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by  the  county  surveyor,  Robson  was  made  in 
1859.  In  1861  the  same  surveyor  made  a  plat 
showing  the  Forest  Hill  truoiof  2000  acres,  and 
the  Huddleston  tract,  as  surveyed,  with  the 
adjoining  lands,  which  plat,  or  so  much  of  it, 
at  least,  as  is  material,  will  be  found  on  the 
following  page. 

A  mere  glance  at  this  plat  shows  that  the 
Huddleston  tract  is  so  surveyed  that  the  part 
set  off  to  the  Forest  Hill  company  at  no  point 
touches  the  2000  acre  tract,  but  is  separated 
therefrom  by  a  narrow  strip — a  part  of  the 
land  reserved  to  Grinnan  and  8mith.  Now, 
in  reference  to  this  map,  the  plaintiff  alleges, 
in  his  amended  and  supplemental  complaint, 
as  follows: 

"The  map  filed  with  the  deposition  of  T.  8. 
Robson,  marked  *T.  8.  R.  No.  2,'  was  made 
from  a  survey  made  by  said  Robson  in  1861, 
and  your  orator  believes  that  it  shows  correctly 
the  location  of  the  Forest  Hill  tract  of  2000 
acres  and  the  Huddleston  tract  and  the  division 
made  by  him  in  1859  and  their  relations  to 
each  other.  Your  orator  avers  that  he  saw 
this  map  for  the  first  time  in  about  1867.  It 
will  be  seen  by  this  map,  which  is  asked  to  be 
read  and  considered  as  a  part  of  this  bill,  that 
the  division  of  the  Huddleston  tract  made  by 
T.  8.  Robson  in  1859  is  so  made  that  the  part 
retained  by  Grinnan  intercepts  that  part  laid 
off  to  the  Forest  Hill  company  from  the  Forest 
Hill  tract  of  2000  acres,  so  that  they  do  not 
join  each  other." 

In  other  words,  he  admits  that  eighteen  years 
before  he  brings  this  suit  he  saw  the  map  which 
discloses  the  survey,  and  it  is  apparent  at  a 
glance,  as  he  himself  alleges,  that  the  part  set 
off  to  the  Forest  Hill  Company  does  not,  at  any 
point,  touch  the  2000  acre  tract. 

But  beyond  this  direct  admission  there  is 
testimony  tending  to  show  that  both  he  and 
his  grantor  had  knowledge  at  a  much  earlier 
date.  The  Forest  Hill  Company  was  organ- 
ized in  the  year  1869.  The  plaintiff  was  a 
stockholder  in  the  company.  Dr.  Hale  was 
its  president,  and,  after  the  deed  to  plaintiff  and 
up  to  the  time  of  this  suit,  he  continued  to  re- 
side, as  the  agent  of  the  plaintiff,  on  this  105 
acre8,set  off  to  the  *Forest  Hill  Company.  [420 
The  northern  part  of  this  Huddleston  tract 
along  the  Kanawha  river  was  comparatively 
level,  and  it  is  evident  that  the  Forest  Hill 
Company  bought  with  a  view  of  putting  up 
buildings  on  this  level  ground  near  the  river, 
and  witli  the  understanding  that  the  grantors 
should  immediately  cause  the  survey  to  be 
made.  The  survey  was  in  fact  made  that  same 
fall,  and  the  company  entered  into  possession 
of  the  land  surveyed  off  to  it.  and  erected 
buildings  thereon,  in  the  course  of  its  improve- 
ments, placing  some  fences  along  the  division 
line  between  the  two  parts  of  the  tract  as  sur- 
veyed by  the  county  surveyor.  This  is  the 
testimony  of  the  president  of  the  company  in 
respect  to  the  matter: 

**Ans.  There  were  six  or  seven  dwelling- 
houses — small  cottage  houses — a  coal  mine  and 
oil  factory,  and  all  the  necessary  machinery 
and  plant,  and  my  own  house,  some  twelve  or 
fifteen  acres  enclosed  in  fence  and  cultivated. 
There  was  a  blacksmith  shop,  cooper's  shop, 
barn,  and  stable.    That  is  all  I  think  of. 

"25th  Q.  Were  not  said  improyementi  oon- 
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flned  excluslTely  to  fbe  western  side  of  the  dl- 
TisioD  Hue  drawn  by  Robson  as  shown  by  Ex- 
hibit 'B'  with  this  dfepositionf 

"Ans.  Yes. 

"26ih  Q.  Were  not  a  part  of  the  fences 
around  the  enclosures  built  on  and  along  said 
division  line? 

••Ans.  I  belieye  they  were  part  of  the  way." 

It  is  probably  true,  as  some  of  the  officers 
sav,  that  it  was  specially  interested  at  tbe  time 
Dniy  in  the  level  ground  along  the  river,  and 
paid  no  attention  to  the  lines  of  the  survey 
towards  the  southern  end  which  runs  up  into 
steep  mountainous  land,  an.d  yet,  according  to 
the  tesUmonv  of  the  engineer,  the  improve- 
ments made  by  the  company  extended  back 
between  1500  and  180J  feet  from  the  river. 
Giving  full  credence,  however,  to  all  this  tes- 
timony, it  remains  undisputed  that  the  com- 
pany knew  that  the  land  had  been  surveyed; 
knew  where  the  division  line  ran  on  the  north- 
em  part  of  the  tract;  accepted  that  line  as  cor- 
rect, and  made  improvements  with  reference 
to  it,  and  simply  did  not  consider  tbe  southern 
end  of  the  tract  as  of  sufficient  importance  to 
4^1]  examine  and  see*  where  the  lines  were 
run.  If  the  company  was,  io  fact,  ignorant  of 
the  location  of  tbe  division  line  at  tbe  southern 
end  of  the  tract  it  was  an  ignorance  resulting 
from  its  own  IndiiTerence  to  the  matter,  and 
although  it  knew  that  the  line  had  been  run. 

Siill  further,  we  find  this  in  the  testimony  of 
the  president.  Dr.  Hall: 

"It  was  a^rt  of  their  agreement  with  the 
Forest  Hill  Company  that  the  survey  should 
be  made  and  that  the  lines  should  be  run  prop- 
erly. I  was  in  New  York  when  Grinnan  had 
the  lines  run  by  Robson.  and  when  I  came 
back  in  1859  I  learned  for  the  first  time  that 
the  lines  had  been  run  and  the  division  had 
been  made.  This  survey  was  made  and  the 
lines  run  in  the  fall  of  1859.  .  .  .  The  whole 
tract  of  2000  acres  was  surveyed  by  Robson 
some  time  about  Februair,  early  in  1861,  and 
after  that  survey  was  macfe  we  bad  a  plat  given 
us  not  only  showing  the  2000  acres,  but  also 
the  100  acres  of  frontage.  It  was  then  for  the 
first  time  that  we  knew  or  indeed  had  any  sus- 
picion that  the  Huddleston  frontage  did  not 
unite  with  the  Forest  Hill  tract.  This  oc- 
curred Just  at  the  beginning  of  tbe  war,  in 
1861." 

There  is  more  testimony  to  like  effect  com- 
ing from  other  officers  of  the  company.  The 
plaintiff,  also,  in  his  deposition,  testified  as 
follows:  "When  the  Forest  Hill  Company 
took  possession,  in  1859,  1  was  told  that  Rob- 
son ran  tbe  lines  for  the  purpose  of  laying  off 
the  westeily  half  of  the  Huddleston  tract  so 
that  they  would  know  where  to  locate  their 
buildings.  I  don't  know  of  anything  more  be- 
ing done  until  Rolmon  surveyed  the  entire 
tract,  as  is  shown  b}^  his  map.  dated  1861."  In 
the  amended  bill  it  is  alleged  "that  said  com- 
pany had  no  occasion  to  examine  the  lines  run 
by  T.  S.  Robson  in  1859,  except  to  see  that 
they  were  properly  run  for  a  short  distance 
back  from  the  Kanawha  river,  about  1000  feet, 
where  it  was  interested,  and  about  to  locate  its 
buiklings  for  tbe  manufacture  of  coal  oil  and 
erect  toe  necessary  dwelling  houses  for  its  offi- 
cer! mod  employes,  and  where  it  did  so  erect 
tbeoL    It  took  no  part  In  ronning  the  division 
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lines  in  1859  except  to  eee  that  they  were  pro|h 
eriy  run  through  the  bottom  land  on  *the  [422 
Kanawha  river,  for  the  reasons  above  stated, 
and  did  not  accompany  said  surveyor  any  fur- 
ther on  his  survey,  out  said  company  supposed, 
as  a  matter  of  course,  until  the  mistake  was  dis- 
covered by  it,  that  A.  G.  Qrinnan  had  had  the 
Huddleston  tract  divided  according  to  the  re- 
quirements of  his  deed  to  and  agreement  with 
said  company." 

It  also  appears  from  his  own  testimony  thai 
plaintiff's  attention  was  called  to  the  fact  thai 
the  two  tracts  did  not  Join,  that  he  was  urged 
to  buy  tbe  intervening  land  but  declined  on 
account  of  the  price.  f80  an  acre,  and  also  be- 
cause he  supposed  his  deed  gave  him  a  right  of 
way  through  Uie  Huddleston  tract  to  the  Kana- 
wha river  as  through  the  Elk  Ridge  tract  to 
Armstrong  creek.  We  quote  from  his  deposi- 
tion as  follows: 

"For  several  years  A.  G.  Grinnan  had  been 
urging  me  to  buy  his  adjoining  tract,  and  I 
told  him  I  had  already  too  much  unproductive 
property  on  hand,  but  in  the  year  1880 1  wrote 
nim  to  this  effect:  That  I  would  like  to  make 
the  connection  between  the  front  and  back 
land  more  complete,  so  that  it  would  show  to 
t)etter  advantage  on  the  map,  and  that  I  would 
give  him  one  hundred  dollars  for  so  mtich  of 
the  land  as  he  owned  running  back  from  about 
where  the  Wilson  line  crosses  the  tract;  that 
it  was  part  of  the  frontage  intended  to  connect 
the  two  tracts,  and  had  not  the  Forest  Hill 
Company  been  obliged  to  suspend  their  op- 
erations on  account  of  the  war  there  is  no 
doubt  but  they  would  have  claimed  it  as  their 
right.  I  had  somehow  gotten  the  impression 
from  seeing  Robson's  map  that  I  could  only 
claim  the  right  of  way,  because  the  survey  was 
not  corrected  whilst  the  company  held  pos- 
session, and  that  impression  was  not  removed 
from  my  mind  until  I  hunted  up  the  Forest 
Hill  Company's  deed  after  A.  G.  Grinnan  had 
sold  to  Wyant  what  did  not  belong  to  him 
without  giving  me  any  notice,  as  any  fair- 
minded  man  would  have  done,  knowing  it 
would  depreciate  the  value  of  my  property 
many  thousands  of  dollars.  An  examination 
of  the  deed  showed,  to  my  surprise,  that  the 
right  of  way  did  not  apply  to  the  front  tract, 
but  that  the  deed  called  for  a  connection  of  the 
two  tracts." 

But  it  is  unnecessary  to  multiply  these  quo- 
tations from  *and  references  to  the  testi-  [423 
mony  and  pleadings.  It  will  be  difficult  to  find 
a  clearer  case  of  ample  snd  long  continued 
knowledge  of  the  exact  situation;  and  if  ever 
the  knowledge  of  a  mistake  created  a  duty  of 
taking  some  action  to  correct  it,  it  surely  did 
in  the  present  instance. 

We  have  thus  far  considered  this  case  on  the 
assumption  that  the  survey  made  by  Robson 
in  1859  was  erroneous,  and  failed  to  give  to  the 
Forest  Hill  Company  that  which  it  claimed 
and  was  entitled  to,  yet  there  is  testimou}* 
casting  doubt  at  least  upon  this  matter. 
That  of  the  surveyor  is  that  both  the  grantor 
and  the  grantee  were  represented  at  the  time 
of  the  survey,  and  that  it  was  made  in  accord- 
ance with  their  instructions,  those  instructions 
being  to  give  an  equal  frontage  on  the  river; 
that  the  deed  to  the  Forest  Hill  Company  waa 
not  produced,  nor  his  attention  called  to  the 
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particular  lanfiuage  of  the  description  io  Ibat  sale,  conducted  by  %  cODimisBioDer  duly  ap- 

deed,  nor  anjIhJDK  fsiA  nilb  reference  to  form-  pointed  bjlbe  court,  a  pis',  and  descriptioo  cor- 

Ids  acouDeclinn  wiih  Ibe  2000  acietrnct.  resiwDding  Io  tbe  Buricy   made  by  liobsoo  (d 

Furlber,  wbitc  tlie  decil  to  Ihe  Forest  Hill  1609  were  preseolcil  as  Ibe  basis  of  (lie  sale,  aod 

<'onipany  requires  tliattbis  liacC  be  surveyed  tbat,  relyini;  upon  tbal  survey  and  dcscri pi iou, 

ofT  the  wei^lerD  side  of    Ibe  HuddlestOD   tract  Wyanl  aiade  bis  purcboseaud  paid  bis  money, 

"by  a  line  running  from  norlberly  losoutberly  In  'ignorance  of  any  claim  of  plaint ilT,  [4U5 

dde  ot  !^aid  truci.  lo  be  bounded  on  the  south  or  of  any  qucalion  as  (o  tbe  correcmess  of  llie 

by  tiie  Iracl  bereinabiive  copvejed  and  on  tbe  surveys  Ibat  he  euleied  intoposscHsion  aodei- 

norlh  by  the  Qreot  Kanawha  river,"  it  ia  ap-  pende'd  several  thouaand  dollars   in  improve- 

parent  from  tbe  plat  that  the  2000  acre  tract  minis  before  any  cballPDgc  of  bia  rielits  was 

referred  lo  does  not  join  ihe  Huddleston  tract  mudc  by  plBinDff.    Under  Ibusc  circunistaucM, 

on  Its  south  line,  but  only  along  Ibe  irreicular  iojuMice  vould  be  done  tu  b!m  lo  disturb  the 

east  line.     Sow,  If  one  call  io  the  deed  iaex-  survey  and  his  possession  of  tbe  pro))crty.    Ai 

plicitly  followed,  and  tbe  partition  line  run  Ibis  eilunlion  of    aSairs  was  brouj^bi    about 

from  Ihenoilh  totbesltaigbtllneon  Ibcsoutb,  through  [he  neglietnce   of  the   phiintilf,  tlie 

the  land  lo  the  west  of  that  nil)   not  connect  court  rifihlfully  licld  him  guiltyof  lacheH.and 

wllb   Ihe   2G00  acre  tract,  unless,  indeed,  the  propcTly  dismissed  bia  bills, 

part  reserved  lo  Smiih  and  Grinnnn  issepamt-  T/-e  decree  itj^naed. 

ed   Into  two   parcels,  tbe  one  soutli   and   the  .Vr.^/fsficc  White,  not  havingliernu  meni- 
olber  ncrih  of  Ibe  place  of   such   connection,  her  of  tbe  court  when  Ihis   case  was   argued. 
Apparently  tbe  exact   situation  of  these   two  tuok   no  part  in  its  decision, 
iracls  was  nut  at  the  time  of    tbe   deed  accu- 
rately known,  and  it  was  supposed  Ibat  tbe                                  . 

900U  tract  ran  along  the  wbole  soulberty  side 

of  Ibe  Huddlesion  tract,  and  so  it  appears  on 

•omeoflhemapswhichwereknonnlothepar-  THE  MOBGAN  ENVELOPE  COMPANY. 

Ilea  at  Ihe  lime  of  the  convi-vance:  and  it  was  ^ppt., 

in  view  of  such  supposed  location  that  lliis  dea  e, 

4241eriplion  was  •introduced,  Onecallas  we  THE    ALBANY    PERFOBAIEL'    WUAP- 

•ee  was  eiplicilly  followed  in  tbe  snrvey,  that  PER  PAPEK   COMl'ANY, 

of  aline  from  the  northerly  to  Ibe  soulberlv  side 

of  tlie  tract.     Tbe  amount  to  be  set  off  was  (See  8,  C  Reporter's  »).  C5-4;lG.) 

exceeded,  105  acres  being  surveyed  off  to  Ibe 

Forest  Hill  Company,  and  if  ibat  port  was  not  Rgeeted  eiaim  of  patent— nnlict}Kilioa—tiib»e- 

bounded  on  the  south   by  the  3000  acre  tract,  qncnt  uter — right  of  purchater—cleiofnt  oj 

It  was   because  on  tbe  south   tbe    2000  acre  combination. 

tract  did  not  join  tbe  Huddlcston  tract. 

Stress  is  now  !idd  upon  the  supposed  Im-  L  Wberetliepatenicehasoncepreacati-iliiKriniRi 
portance  of  having  access  to  tbe  2000  acre  inapartlculur turm.aadihePatenti^ini'eliusro- 
lract  from  the  Kanawha  river,  and  the  claim  ]ectert  It,  and  hehusocquicscetliiisiifL  rojc.-iinn. 
ii  that  such  access  waa  one  of  the  niflin  induce-  be  la  estopped  u>  olaim  ibe  benefli  oi  his  rcj.vi-d 
menu  to  tbe  pure hasK  o(  tbia  100  acri'S,  but  so  «'"''"  "  «"^''  »  consiruotlon  of  his  claim  In  itu, 
far  aa  can  be  judge,!  from  tbe  testimony,  the  '"'f!;'''*""' '""^h''"!^,?!.'' nr.ll^^f  X^ 
steep,  mountainous  cbaraclcrnf  Ibe  lan/al  the  "^^^'T  °=te^rro-ir ttJSo  ^eo™sKow^^ 
BOUlhern  end  of  tbe  Huddleston  tract  would  p„,__  „„  »,,  ,,„  ,_,„^  ,„  niivcr  H  Hirki 
Ujtcrfere  greatly  vrithea.v  access  from  the  '■JXTl^^^^^^^T^^Jl^:^';:,:^.^:: 
Kanawha  river,  and  the  briocing  of  coal  or  ^g  tbe  "Ovfll  litiU-or  "Oval  Kiuit"  nackane, 
olher  products  of  this  2000  ucrc  tract  to  the  vbeucotiiitruedaatorui  oval  or  oblong  rgii.  u 

woter  was  apparently  provided   for  by  a  right 

of  way  through  the  Elk  Ridge  tract  to    Arm-  NoTE,-P>r  what  patmtt  are  giaolnl;  ulirn  d» 

Strong  cteck.     In  addition,  tbe  couduct  of  the  clar«I  i-niii, nee  noio  to  Evans  v,  Eat.,ii,  <t  433. 

parties  at  the  time  indicates    that  the   main  „-^"  <"  palc-i^auv  of  J;";"''"'"'.  »*?   ""J""   " 

Sought  in  the  purchase  of  this  lOU  acres  was  of  T"-""!*"-;  v.  «"1™""-  «'^™-  ""^  »"  <^'"""'  '■ 

the  level  ground  near  Ihe  Kanawha  river   and  ""i^^^X.Xnm™/  o^inrewions.  m^  note  lo  Peo- 

tbeitesireot  Ihe  company  was  to  Ret  as  large  ,^^^,.  uiaiodue,  7: 8n. 

■  portion  of  tbat  ai  possible,  ignoring  wholly  AitndMiiictionbetiiMninventUmtormichaiU'm, 
tbe  survey  in  tbe  southern  part  of  the  tract,  articla.  or  j^roiiiiclt  a"d  i>roc<Mta:  mhin  (uiCer pat- 
It  is.  tbcrcfore,  to  say  the  least,  a  doubtful  «n^d.  see  nnie  to  Corning  v.  Uurden.  11:  UKI. 
question  wbelber  there  was  any  mistake  in  jit  to  (nciuJino  prficot  and  uroJu.l  in  tamt 
the  survey  as  mnde,  and  also  whether  tbe  sur-  jatrnt:  itparale  paitnutherefme.  etc  uoieioEvana 
veyor  did  not,  in  obeying  tbe  immediate  dircc-  v.  Eaton.  t;133. 

Ilona  of  the  reapective  parlies,  make  a  survey  Ai  to  tchnt  reiiaie  mav  comt,  see  noie  lo  O'Kemr 

which  coniormed  as  nearly  as  was  practicable  ».  Morae.  14:  «ll.                               >     ,      , 

10  the  cills  in   the  deed.     It    is  unnecessary.  ^•'"^^'^"t^^X^^^^S''':'""^,^ 

however  to  lav  stress  upon  this  matler,  and  *"'•  r«"^'"l'-  "■'""  wnttTtHnent  tramr's  cnendtd 

we  only  notice  it  to  sliow  tb at  there  were  iikcly  '"Z^T^t^nXi^'^!/  ™«  %i-  WringtmtnU 

other  reasons,  besides  those  given  by  tbe  plain  .  ^^^  vatmUe  mu«,-  wft^n  tfttu  mint  join,  .eeiioie  t« 

tiff,  whT  no  clinlleuge  of  the  survey  «  as  made  witaonv.Rouweau.  llilUl, 

until  IhiFi  late  day.  Ai  to  damaaa  Jor  intriniKtnent  of  voleiiU  trvU* 

It  only  remainslonotlce  the  fact  that  Wyant  damapu.  roe  note  to  Hug-jt  v.  Emerson,  Rasi- 

purcbased  in  3S88,  U  a  Judicial  sale,  Ihe  balance  At  to  paUnlr  /or  deitgnf.  ithrn  txiltd,  we  note  to 

of  lAo  SuMJettoB  tnet:  ttu  at  luch  judicial  Bmitht.wbitmai]SBddi«co.8r:8DB. 
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anticipated  by  the  imteDt  of  March  6, 1888.  i»ued 
to  one  Peacock,  and  is  also  without  inveotion. 
9.   The  patentee  having  once  received  his  royalty 
upon  bis  patented  device,  cannot  treat  the  subse- 
quent seller  or  user  as  an  infringer. 

4.  The  purchaser  of  a  patented  machine  from  one 
authorised  to  sell  it,  has  the  absolute  ownership. 
and  may  sell  it,  with  the  right  to  use  it,  to  an- 
other. 

f.  The  rule  that  the  manufacture  and  sale  of  a  sin- 
gle element  of  a  combination,  with  intent  that  it 
shall  be  united  to  the  other  elements,  and  so  com- 
plete the  combination,  is  an  infrlnirement,  has  no 
application  to  a  case  where  the  elemeat  made  by 
the  alleged  infringer  is  an  unpatentable  article 
of  manufacture,  perishable  in  Its  nature,  which 
It  is  the  object  of  the  mechanism  to  deliver,  and 
which  must  be  reoewed  periodically,  whenever 
the  device  Is  put  to  use. 

«.  The  patents  to  Oliver  H.  Hicks,  No.  885,174  of 
Aug.  25, 1886.  and  Ko.  897.998  of  Veh,  15, 1887,  for 
a  fixture  and  apparatus  for  toilet  paper  are  not 
Infringed  by  selling  oval  rolls  of  paper  of  the 
taller^s  manufacture,  with  the  patentee's  fixture 
bought  of  him,  or  by  selling  the  paper  to  persons 
who  had  previously  bought  the  fixtures  of  him. 

[No.  264.] 

Argued  March  8^  9,  1894.    Decided  March  19, 

1894. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  Cnited  States  for  the  Nnrtbem  Dis- 
trict of  New  York,  dismisslDg  a  suit  in  equity, 
except  as  to  the  fifth  claim  of  patent  No.  857,- 
993,  brought  by  the  Morgan  Envelope  Com- 
pany, plaintiff,  against  the  Albany  Perforated 
Wrapper  Paper  Company,  defendaDt,  for  the 
infringement  of  three  letters  patent  issued  to 
Oliver  U.  Hicks,  and  assigned  to  the  plaintiff, 
for  patents  in  reference  to  toilet  paper,  and  in 
favor  of  plaintiff,  for  damages  for  the  infringe- 
ment of  the  fifth  claim  of  patent  857,998. 
AJfirmed, 

Statement  by  Mr,  Ju»tice  Brown: 

This  was  a  bill  in  equity  to  recover  damages 
for  the  infringement  of  three  letters  patent  is- 
sued to  Oliver  H.  Hicks  of  Chicai::o,  and  as- 
signed to  the  appellant,  viz:  Patent  No.  825,- 
426]  410,  'issued  September  1,  1885,  for  a 
^'package  of  toilet  paper,"  known  as  the  "Oval 
Roir  or  "Oval  King  ^  package.  (2)  Patent  No. 
825,174,  issued  August  25,  1BS5,  for  a  "toilet 
mper  fixture."  (8)  Patent  No.  857,998,  issued 
February  15,  1887.  for  an  '*  apparatus  for 
holding  toilet  paper."  These  are  known  as  the 
•'Oval  King"  fixtures. 

The  answer  made  the  usual  denials  of  novel- 
ty and  infringement. 

Upon  a  hearing  upon  pleadings  and  proofs, 
the  court  dismissed  the  bill,  except  as  to  the 
fifth  claim  of  patent  No.  857,993,  upon  which 
a  decree  was  ordered  for  plaintiff  without 
costs.  From  this  decree  plaintiff  appealed  to 
this  court. 

Mes$r9,  Melville  Chureli,  Charles  E. 
Mitchell  and  J,  B,  Church  for  appellant. 
Mr.  Esek  Cowen  for  appellee. 

Mr.  Juttice  Brown  delivered  the  opinion  of 
the  court: 

Prior  to  the  inventions  covered  by  the  pat- 
ents in  this  case,  toilet  paper  had  been  put  up 
in  pttckogM  of  ibeetf  cut  to  a  convenient  lize, 
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somQlimes  attached  together  by  a  wire,  or  in 
cylindrical  rolls  of  continuous  length,  either 
perforated  transversely  at  proper  intervals  for 
the  convenient  detachment  of  the  sheets,  or  in 
similar  rolls  not  perforated,  but  designed  to 
be  cut  by  a  device  having  a  sharp  edfi:e  to 
which  the  rolls  were  attached.  All  these  meth- 
ods p-oved  to  be  objectionable  on  account  of 
the  temptation  offered  to  greed  or  wasteful- 
ness, in  the  facility  with  which  unneccssarr 
amounts  of  paper  could  be  detached,  which 
were  either  carried  off  or  allowed  to  fall  on  the 
floor.  Where  perforated  paper  was  employed 
in  roll  form,  the  litter  was  increased  by  the 
dropping  of  small  particles  of  paper  intended 
to  have  been  removed  by  the  perforating  ma- 
chine, but  which  remained  attached  until  the 
paper  was  unwound,  when  they  fell  upon  the 
floor  and  became  very  difficult  to  remove. 

*(1)  In  the  specification  of  his  patent  [427 
No.  825,410,  which  is  for  a  package  of  toilet 
paper,  the  patentee  states  that  he  had  in  view  to 
furnish  a  toilet  paper  in  the  form  which  wouM 
prevent  in  a  large  measure  this  vast  amount  of 
wastage.  *'In  carrying  out  this  object  I  have  pat 
up  one  or  more  lengths  of  paper  in  the  form  of 
a  continuous  band  (as  contradistinguished  from 
a  roll)  of  oblong  or  oval  shape,  the  short  round- 
ed  ends  of  the  bundle  thus  produced  serving  ai 
guides  for  determining  the  proper  points  et 
which  the  paper  has  to  be  scparat^  in  order  to 
produce  sheets  of  a  size  desirable  for  use,  and 
uffordinsr  also  the  most  advantageous  surface* 
upon  which  to  tear  the  paper.  The  band  I 
make  of  a  thickness  calculated  to  produce 
sheets  severed  at  the  point  stated  of  practical 
and  economical  lengths  from  the  time  the  bun« 
die  is  opened  until  it  is  consumed." 

The  band  he  makes  of  an  oblong  or  oval 
shape  so  that  it  may  be  mounted  in  a  fixture 
shown  in  a  previous  patent  for  tbat  purpose, 
or  used  detached  from  the  fixture,  one  hand  of 
the  user  being  slipped  into  the  interior,  and  the 
other  hand  being  employed  to  grasp  the  pend- 
ant end  of  the  paper,  and  by  drawing  the  pa- 
per tightly  over  one  of  the  short  rounded  ends 
of  the  bundle  causing  it  to  separate  at  that  point 
and  produce  a  sheet  of  convenient  length.  Hie 
claim  was  for  *'  a  bundle  of  paper  oonsisting 
of  one  or  more  lengths  formed  into  a  continu- 
ous band  whose  iuternal  diameter  is  greater 
than  the  thickness  of  the  paper,  substantially 
as  described."  The  invention  in  ouestion,  aa 
described  in  the  specification  and  illustrated  in 
the  drawings  annexed  to  the  patent,  is  for  a 
band  of  p<)per  rolled  in  an  oval  instead  of  the 
usual  cylindrical  shape,  with  a  view  of  afford- 
ing a  convenient  method  of  tearing  off  sheeta 
of  a  proper  size,  the  fracture  in  each  case  being 
at  the  end  of  the  roll.  It  is  difficult  to  see, 
however,  bow  any  waste  is  thereby  prevented, 
since  it  is  nearly,  if  not  quite  as  easy,  to  un- 
wind long  strips  of  this  paper  from  an  oblong 
as  from  a  cylindrical  roll.  8o,  too,  if  the  pat- 
ent were  construed  as  for  an  oblong  roll,  the 
fact  that  from  time  immemorial,  cotton  and 
woolen  goods  and  silks  have  been  almost  uni- 
versally wound  about  a  flat  board  or  core,  pre- 
cisely as  described  in  the  patent,  would  indi- 
cate that  there  is  no  novelty  in  the  oblong  or 
oval  shape,  *and  that  the  patent  if  sup-  [428 
ported  at  all,  must  be  for  the  different  ^wt^icM^ 
for  which  toilet  v^v^^  \a  ^o^ii<^  VDL>\&kVsiv^« 
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Upon  examining  the  claim,  however,  ii^  con- 
nection with  the  original  application,  it  appears 
that,  if  the  patent  involved  any  invention  at 
all,  it  is  not  limited  to  band.<«  of  ovnl  or  oblong 
shape,  since  the  claim  contained  in  the  orici- 
nal  application  was  for  ''a  bundle  of  toilet 
paper  consisting  of  one  or  more  lengths  of 
paper  formed  into  a  flexible  continuous  band 
of  oblong  or  o?al  shape,  the  short  rounded 
ends  of  such  band  serving  as  guides  for  deter- 
mining the  proper  points  at  which  the  paper 
Is  to  be  separated  in  order  to  produce  sheets  of 
a  size  desirable  for  use,  and  affording,  also,  the 
the  most  advantageous  surfaces  upon  which 
to  tear  the  paper,  substantially  as  described." 
This  claim,  which  corresponds  with  thespeci- 
licalion  and  drawings,  and  was  Hicks'  real 
inyention,  was  rejected  as  indefinite,  because  it 
failed  to  point  out  any  construction  over  an  or- 
dinary paper  roll,  and  was  also  relected  upon 
a  prior  patent  to  one  Peacock.  The  patentee 
thereupon  amended  his  application  by  chang- 
ing his  claim  to  **a  bundle  of  paper  consisting 
Of  one  or  more  ientrths  formed  into  a  continu- 
ous band  whose  internal  diameter''  (by  which 
we  understand  the  internal  diameter,  when 
rolled  into  a  cylindrical  form)  "is  greater  than 
the  thickness  of  the  paper,  substantially  as  de- 
Kribed." 

If  this  claim  be  good  it  would  seem  to  follow 
that  any  band  of  paper  wound  Jn  such  manner 
that  the  internal  diameter  is  greater  than  the 
thickness  of  the  paper,  would  be  an  infringe- 
ment, whatever  be  its  shape,  or  for  whatever 
purpose  used.  The  size  of  the  roll,  too,  is  not 
made  material,  except  that  it  must  bear  a  cer- 
tain relation  to  its  inner  diameter.  Certainly  it 
would  apply  to  all  toilet  paper,  even  if  wound 
in  a  cylindrical  form,  as  the  language  of  the 
daim.though  not  of  the  specification,  mdicates 
that  it  should  be.  It  would  also  follow  that, 
even  if  the  roll  of  paper,  when  purchased,  had 
an  interna]  diameter  less  than  the  thickness  of 
the  paper,  such  internal  diameter  would  be- 
come relatively  greater  with  the  progressive 
using  of  the  papel*,  until  its  thickness  was  so 
far  reduced  as  to  become  less  than  the  internal 
diameter,  when  it  would  fall  within  thcdescrip- 
429]  tiou  of  the  claim.  Indeed,  it  is  *difi9cult 
to  see  what  function  is  performed  by  a  band  of 
paper  so  constructed,  or  what  difference  it 
makes  whether  the  internal  diameter  is  greater 
or  less  than  the  Ihickness  of  the  paper,  unless 
the  paper  be  made  in  an  oval  form. 

It  is  insisted  in  this  connection,  however, 
that  under  the  words  "substantinllv  as  de- 
scribed" the  patentee  is  entitled  to  claim  a  band 
of  oval  or  oblong  shape,  and  that,  looking  at 
his  specification  and  drawing  in  connection 
with  the  claim,  it  is  obvious  that  the  latter 
should  be  so  limited.  But  the  patentee  having 
once  presented  his  claim  in  that  form,  and  the 
Patent  Office  having  rejected  it,  and  he  having 
acquiesced  in  such  rejection,  he  is,  under  the  re- 
peated decisions  of  this  court,,  now  estopped  to 
daim  the  benefit  of  his  rejected  claim  or  such  a 
construction  of  his  present  claim  as  would  be 
equivalent  tbeieto.  Leggett  v.  Avery,  101  U. 
&  256  [25:  8651:  Shepard  v.  Carrignn,  116  U. 
8.  508  129:  723];  Crawf&rd  v.  Heyginger,  123 
U.  a  589,  606  [31:  269,  274];  Union  MetaVic 
Cartridge  Co.  v.  United  Btatee  Cartridge  Co, 
lis  U.  8. 684  L28:  828]. 


It  is  true  that  these  were  cases  where  the 
original  claim  was  broader  tlinn  the  one  al- 
lowed, but  the  principal  is  the  same  if  the  re- 
jected  claim  be  narrower.  Why  the  claim  of 
the  present  patent  was  allowed  after  the  rejec- 
tion of  the  narrowei  claim  does  not  appear. 
The  objections  made  to  the  claim  as  originally 
presented  seem  to  be  equally  applicable  to 
this. 

But  construing  this  claim  as  for  an  oval  or 
oblong  roll,  it  is  clearly  anticipated  by  the 
patent  granted  March  6, 18b3.  to  one  f'eacock, 
for  a  toilet  paper  case,  used  for  carrying  toilet 
paper,  which  was  wound  in  an  oval  form  about 
a  soool  or  core,  precisely  as  described  in  plain- 
tiff's patent.  Appatenily  it  differs  from  the 
Hicks'  roll  onlv  in  bein^  smaller  and  having 
its  core  hinged  to  a  stiff  case,  in  which  the 
paper  for  convenience  was  cariied. 

There  was  also  put  in  evidence  by  the  de- 
fendant a  device  known  as  the  Wheeler  Pocket 
Companion, which  was  a  smnll  package  ot  toilet 
paper  of  an  oval  form,  differing  from  those 
covered  by  the  Hicks'  patent  only  in  sizp,  and 
in  the  fact  that  no  attention  was  paid  to  the  rcia 
tion  of  the  inner  to  the  outer  convolutions  and  no 
intent  shown  that  when  one  convolution  was 
*tom  off  the  end  of  the  next  one  would  |430 
drop  down  into  position  to  be  grasped.  While 
neither  of  these  devices  is  a  precise  Anticipa- 
tion of  the  Hicks'  patent  in  the  manner  in 
which  they  are  used  it  is  impossible  to  sny  that 
a  mere  enlargement  of  these  devices  to  the  size 
contemplated  by  Hicks  would  constitute  in- 
vention, although  by  such  enlareement.the  roll 
became  capable  of  being  used  in  a  somewhat 
different  manner. 

(2)  Patents  No.  825,174  and  No.  357.99  ?  aie 
practically  the  same,  and  are  for  acorobiuation 
of  the  paper  roll  described  in  the  former  pat- 
ent, with  a  mechanism  for  the  delivery  of  the 
paper  to  the  user  in  an  economical  mann'^r. 
The  object  of  both  inventions  is  said  to  be  *'to 
so  arrange  the  paper  as  to  prevent  more  thon 
a  given  quantity  of  it  to  be  withdrawn  from 
the  roll  at  a  single  operation,  and  so  that,  in 
the  act  of  withdrawing  such  fiiven  qunnlity  it 
shall  be  automatically  severed  from  the  roll, 
leaving  pendant  from  the  roll  a  free  end, 
which  shall  serve  as  a  means  of  withdrawing 
a  like  quantity  by  the  next  user."  This  is  ac- 
complished by  the  combination  of  an  oscillat- 
ing roll  of  toilet  paper  actuated  in  one  diiec- 
tion  by  a  pull  upon  its  free  end,  of  a  knife  or 
cutter  co-operating  with  the  roll  to  sever  the 
unwound  portion  when  the  roll  has  reached 
the  limit  of  its  motion  in  one  direction,  and  a 
stop  for  so  limiting  the  motion  of  the  roll. 
The  principal  difference  between  the  two  pat- 
ents is  that  No.  325,174  is  limited  to  an  appli- 
ance in  which  a  knife  or  cutter  for  n nest  in? 
the  roll  of  paper,  when  oscillated,  is  employed; 
while  the  later  one.  No.  357,^93.  is  broad 
enough  in  its  scope  to  include  a  structure  in 
which  a  mere  stop,  which  has  no  cutting  ac- 
tion at  all,  is  employed  to  arrest  the  roll. 

Each  patent  contains  five  claims,  and  in  all 
of  them,  except  the  fourth  and  fifth  of  the 
the  first  patent,  and  the  fifth  of  the  second, 
the  paper  roll  is  included  as  an  element  of 
the  combination. 

No  question  is  made  but  that  the  mechanism 
of  these  patents,  by  which  paper  is  served  out 
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to  tbe  user,  ioYolves  a  patentable  Doveltj;  but 
it  is  claimed,  first,  tbat  the  roll  of  paper  being 
perishable:  and  the  machine  bein^  constructed 
43 1  ]  for  tbe  ^purpose  of  delivering  this  paper 
to  users  in  convenient  leni^ths,  such  a  roll  is  not 
a  proper  part  of  the  combination;  second,  that 
conoMiing  it  to  be  a  part  of  the  combination, 
there  was  do  infringement. 

Tbe  first  defense  raises  the  question  wheth- 
er, when  a  machine  is  designed  to  manufacture, 
distribute,  or  serve  out  to  users  a  certain  article, 
the  article  so  dealt  with  can  be  said  to  be  a 
part  of  tbe  combination  of  which  tbe  machine 
itself  is  another  part.  If  this  be  so,  then  it 
would  seem  to  follow  that  the  log  which  is 
sawn  in  tbe  mill;  the  wheat  which  is  ground 
by  the  rollers;  the  pin  which  is  produced  by 
tbe  patented  machine;  the  paper  which  is 
folded  and  delivered  by  the  priming  press,  may 
be  claimed  as  an  element  of  a  combination  of 
which  tbe  mechanism  doing  the  work  is  an- 
other element  The  motion  of  the  hand  nec- 
essary to  turn  the  roll  and  withdraw  the  paper 
is  analogous  to  tbe  motive  power  which  oper- 
ates the  mncliinery  in  the  other  instances. 

But.  Without  exprrsfiing  an  opinion  upon 
this  point,  we  think  tbe  facts  of  this  case  fail 
to  sustain  tbe  char/;e  of  infringement.  De- 
fendants neither  made,  sold,  nor  used  the 
mechanism  invented  by  Hicks  to  serve  out  the 
toilet  paper,  except  as  they  purchased  it  of  the 
patentee,  and  the  only  acts  proven  against 
them  were  in  soiling  oval  rolls  of  paper  of 
their  own  manufacture,  with  fixtures  manu- 
factured and  sold  by  the  plaintiff,  in  combina- 
tion with  its  (the  plaintiff's)  paper  to  persons 
other  than  the  defendants,  the  fixtures  bavincr 
been  obtained  by  defendants  from  the  original 
purchasers  of  the  patented  combination;  and 
also  of  selling  oval  rolls  of  paper  of  defend- 
ants' own  manufacture  to  persons  who  had 
previously  purchased  fixtures  and  paper  from 
the  plaintiff,  with  the  knowledge  and  in- 
tention that  the  paper  so  sold  was  to  be  used 
in  connection  with  the  plaintiff's  fixtures.  In 
this  connection  it  appeared  that  it  had  not 
been  the  practice  of  the  plaintiff  to  sell  its 
fixtures  independentlv  of  its  paper,  and  that 
they  sold  only  to  such  parties  as  dealt  in  and 
used  their  paper.  Purchasers  were  also  re- 
quired to  buy  a  given  quantity  of  paper  to  a 
given  number  of  fixtures,  to  be  soM  only  in 
connection  with  the  paper,  the  rule  beine  not 
432)  to  sell  more  than  *one  fixture  tooneca5:e 
of  paper.  The  fixtures  were  also  sold  to  hotels 
and  other  public  buildings,  with  the  under- 
standing that  their  paper  would  be  subsequent- 
ly purchased  of  the  plaintiff  company.  It  ap- 
pears to  have  been  its  invariable  rule  to  refuse  to 
sell  fixtures  except  to  persons  also  ordering 
paper. 

So  far  as  fixtures  sold  by  defendants,  which 
bad  been  originally  manufactured  and  sold  by 
the  patentee  to  other  parties,  are  concerned,  it 
is  evident  that,  by  such  original  sale  by  the 
patentee,  they  passed  out  of  the  limits  of  the 
monopoly,  and  micrht  be  used  or  sold  by  any 
one  who  bad  purchased  them  from  the  origi- 
nal vendees.  The  patentee  having  once  re- 
ceived bis  royalty  upon  such  device,  he  can- 
not treat  the  subsequent  seller  or  user  as  an  in- 
fringer. Bloomer  v.  AfeQuetoan,  55  U.  8.  14 
Uow.  689  [14: 532].    As  was  said  by  Mr.  Jus- 
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Uee  Clifford  in  Chaffee  t.  Bogton  Beffing  Ob. 
68  C.  8.  22  How.  217,  228  Jl6:  240,  242]: 
**  When  the  patented  machine  rightfully  passes 
to  the  hands  of  the  purchaser  from  the  pat- 
entee, or  from  any  other  person  authorized  to 
convey  it,  the  machine  is  no  longer  within  the 
limits  of  the  monopoly.  ...  By  a  valid  sale 
and  purchase,  the  patented  machine  becomes 
tbe  private  individual  property  of  tbe  purchas- 
er, and  is  no  longer  protected  by  the  laws  of 
the  United  States,  but  by  the  laws  of  tbe  stale 
in  which  it  is  situated."  See  also  Bloomer  t. 
MiUinger,  68  U.  8.  I  Wall.  840  r^l7:  681]; 
Pftper  Bag  Machine  Co,  t.  Aixon  (** Paper  Bag 
Caseif*)  105  U.  8.  766(26:950).  In  this  latter 
case  one  Morgan  had  purchased  a  machine  for 
makini;  paper  bags  of  the  patentee,  and  it  was 
held  that,  having  the  absolute  ownership  of 
the  machine,  he  had  tbe  right  either  to  use  it 
during  the  existence  of  these  letters  patent,  to 
transfer  such  ownership  and  right  to  another. 
It  was  said  that  "the  power  to  sell  the  ma- 
chine and  transfer  tbe  accompany ing  right  of 
use  is  an  incident  of  unrestricteti  ownership." 
Bird»eU  v.  Bhaliol,  112  0.  8.  485  [28:  768]; 
Woodirorth  v.  Curtis,  2  Woodb.  &  M.  524; 
Goodyear  v.  Beterly  Rubber  Co,  1  Cliff.  848. 

The  real  question  in  this  case  is.  whether, 
conceding  the  combination  of  the  oval  roll  with 
the  fixture  to  be  a  valid  combination,  tbe  sale  of 
one  element  of  such  combination,  *with  [433 
the  intent  that  it  shall  be  used  with  the  other 
element,  is  an  infringement.  We  are  of  opin- 
ion that  it  is  not.  There  are  doubtless  many 
ca^^es  to  the  effect  that  the  manufacture  and 
sale  of  a  single  element  of  a  combination,  with 
intent  that  it  shall  be  united  to  the  other  ele- 
ments, and  so  complete  the  combination,  is  an 
infringement  8axe  v.  Hammond,  Holmes,  466; 
Wallace  v.  Holmes,  0  Blatchf.  66;  Barnes  t. 
Straus,  9  Blatchf.  553;  Schneider  y.  Pountne$, 
21  Fed.  Rep.  899.  But  we  think  these  cases 
have  no  application  to  one  where  the  element 
made  by  the  alleged  infringer  is  an  article  of 
manufacture  perishable  in  its  nature,  which  it 
is  the  object  of  tbe  mechanism  to  deliver,  and 
which  must  be  renewed  periodically,  whenever 
the  device  is  put  to  use.  Of  course,  if  tbe 
product  itself  is  the  subject  of  a  valid  patent^ 
It  would  be  an  infringement  of  tbat  patent  to 
purchase  such  product  of  another  than  tbe 
patentee;  but  if  the  product  be  unpatentable, 
it  is  giving  to  the  patentee  of  the  machine  the 
benefit  of  a  patent  upon  tbe  product,  by  re- 
quiring such  product  to  be  bought  of  him.  To 
repeat  an  illustration  already  put:  If  a  log 
were  an  element  of  a  patentable  mechanism 
for  sawing  such  log,  it  would,  upon  the  con- 
struction claimed  by  the  plaintiff,  require  tbe 
purchaser  of  the  sawing  device  to  buy  his  logs 
of  the  patentee  of  the  mechanism,  or  subject 
himself  to  a  charge  of  infrineement.  This  ex* 
bibits  not  only  the  impoa««ibility  of  this  con- 
struction of  the  patent,  but  the  difiSculty  of 
treating  the  paper  as  an  element  of  the  combi- 
nation at  all.  In  this  view,  the  distinction  be- 
tween repair  and  reconstruction  becomes  of  no 
value,  since  tbe  renewal  of  the  paper  is  in  a 
proper  sense  neither  the  one  nor  the  other. 

The  case  of  the  Cotton  Tie  Co.  v.  Bimnume, 
106  U.  8.  89  [27: 79],  presents  no  difficulty 
whatever.    In  tnat  case  the  owner  of  a  patent 
for  a  metallic  cotton  bale  tie,  each  tie  consist- 
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tog  of  a  buckle  and  band,  granted  no  licenses 
to  manufacture  the  ties,  but  supplied  the  mar- 
ket with  them,  and  stamped  upon  the  metal 
of  each  buckle  the  words:  "Licensed  to  use 
ODoe  only."  After  the  bands  had  been  once 
oaedand  severed,  defendants,  who  had  bouebt 
fbe  bands  and  buckles  as  scrap  iron,  rolled 
•Dd  straightened  the  pieces  of  the  bands,  and 
434]riveted  together  *their  ends.  They  then 
cut  them  into  proper  leneths,  and  sold  them 
with  the  buckles,  to  be  used  as  ties,  nothing 
baying  been  done  to  the  buckles.  It  was  held 
that  they  thereby  infringed  the  patent.  The 
gist  of  the  decision  is  that  the  use  of  a  tie  once, 
And  its  subsequent  severance,  were  intended  to 
operate  as  a  destruction  of  it,  and  that  the  de- 
fendants had  no  right  to  put  the  same  parts 
together  for  use  a  second  time.  Says  Mr.  t/t/«- 
tUe  Blatchford:  "Whatever  rights  the  de- 
fendants could  acquire  to  the  use  of  the  old 
buckle,  they  required  no  right  to  combine  it 
with  a  sutetantially  new  band  to  make  a  cot- 
ton bale  tie.  They  so  combined  it  when  they 
oombined  it  with  a  band  made  of  the  pieces  of 
tbe  old  band  in  the  way  described.  What  the 
defendants  did  in  piecing  together  the  pieces 
of  the  old  band  was  not  a  repair  of  the  band  or 
tie  in  any  proper  sense.  The  band  was  vol- 
untarily severed  by  the  consumer  at  the  cotton 
mlU,  because  the  tie  had  performed  its  func- 
tion of  confining  the  bale  of  cotton  in  its  transit 
from  the  plantation  or  the  press  to  the  mill. 
Its  capacity  for  use  as  a  tie  was  voluntarily 
destroyed.'' 

It  is  evident  that  the  use  of  the  tie  was  in- 
tnided  to  be  as  complete  a  destruction  of  it  as 
would  be  the  eiplosion  of  a  patented  torpedo. 
Id  either  case,  the  repair  of  the  band  or  the 
refilling  of  the  shell  would  be  a  practical  re- 
construction of  the  device.  In  this  case,  how- 
over,  the  purchaser  of  the  new  roll  does  pre- 
ciselv  what  the  patentee  intended  he  should 
do;  be  replaces  that  which  is  in  its  nature  per- 
ishable, and  without  the  replacement  of  which 
tbe  remainder  of  the  device  is  of  no  value. 
Tbe  replacement  is  of  a  product  which  it  is 
tbe  object  of  the  mechanism  to  deliver.  The 
oase  is  more  nearly  analogous  to  that  of  Wil- 
9on  ▼.  Qimpmn,  60  U.  S.  9  How.  109  [18:  66], 
in  which  the  invention  involved  was  a  planing 
machine,  and  the  patent  sued  upon  covered  the 
combination  with  the  cutting  knives  or  planes 
of  a  pre&sure  roller  to  effect  the  planing  of  tbe 
planks.  It  was  proved  that  one  of  the  ma- 
chines would  last  in  use  for  several  years,  but 
tbat  its  cutting  knives  would  wear  out,  and 
must  be  replaced  at  least  every  sixty  or  ninety 
days.  It  was  said  bv  Mr,  Juaiee  W  ayne,  on  p. 
185  [7S51  that  "the  right  to  replace  tbem  was  a 
partof  the  invention  transferred  to  the  assignee 
435]  for  the*time  be  bought  it, without  which 
bis  purchase  would  be  useless  to  him,  except 
for  sixty  or  ninety  days  after  a  machine  had 
been  put  in  ase.  It  has  not  been  contended, 
nor  can  it  be,  that  such  can  be  a  limitation  of 
tbe  assignee's  right  in  the  use  of  the  invention. 
•  .  .  If,  then,  the  use  of  the  machine  depends 
upon  the  replacement  of  the  knives,  .  .  .  fre- 
quently replacing  them,  according  to  the  in- 
tention of  the  inventor,  is  not  a  reconstruction 
of  tbe  Invention,  but  the  use  only  of  so  much 
of  it  as  Is  absolutely  necessary  to  iaentify  the 

M4 


machine  with  what  it  was  in  the  boginnini;  of 
its  use,  or  before  that  part  of  It  had  been  worn 
out.  The  right  of  tbe  assignee  to  replace  the 
cutter  knives  is  not  because  they  are  prri«hnl»te 
materials,  but  because  the  inveutor  of  the  ma- 
chine has  so  arranged  them  us  a  part  of  his 
combination,  that  the  machine  could  not  be 
continued  in  use  without  a  succession  of  knives 
at  short  intervals.  Unless  they  were  replaced, 
tbe  invention  would  have  been  of  little  use  to 
the  inventor  or  to  oihers." 

Tbe  true  distinction  is  stated  by  Mr.  Jtmtice 
Clifford  in  Aiken  v.  Manchester  Print  Worhi, 
2 Cliff.  435,  where  tbe  invention  was  of  a  knit- 
ting machine,  with  which  the  vendor  was  ac- 
customed to  send  a  package  of  tbe  needles 
used  in  tbe  machine,  which  needles  were  tbe 
subject  of  a  separate  patent.  It  was  held  that 
tbe  purchase  of  the  knitting  machine,  and  the 
needles  accompanying  the  stime,  did  not  con- 
fer upon  the  purchaser  any  richt,  after  the 
needles  were  worn  out  and  became  useless,  to 
manufacture  other  needles,  and  use  tbe  same 
in  tbe  knitting  machine  so  sold  and  purcbsFed. 
The  csaeofWilsonY.  Simpson  was  distinguish- 
ed from  this  in  the  fact  tbat  the  cutters  and 
knives  in  that  case  were  not  subject  to  a  pat- 
ent, and  of  course  the  respondent  bad  a  right 
to  use  them  as  materials  to  repair  his  machine; 
"but,"  says  tbe  court,  "unfortunately  for  the 
defendants  in  this  case,  the  needle  is  subject  to 
a  patent,  and  in  making  and  using  It  they  have 
infrimred  tbe  right  of  the  plaintiff."  As  wo 
have  already  held  that  tbe  paper  roll  in  this 
case  was  not  the  subject  of  a  valid  patent,  it 
follows  that  the  defendants  cannot  lie  held  as 
infringers  for  the  manufacture  and  sale  of  such 
roll. 

Considerable  stress  is  laid  by  plaintiff  upon 
the  fact  tbat  Mr.  Wheeler,  *president  of[4«iO 
the  defendant  corporation,  in  February,  1880, 
and  before  the  first  patent  was  issued,  bought 
one  of  tbe  plaintiff's  fixtures.knonn  as  the  Oval 
King  fixture,  together  with  some  of  its  paper, 
and  dispatched  tbem  to  England  with  instruc- 
tions to  his  agents  to  file  an  application  for  a 
patent  there,  which  patent  was  subsequently 
Issued.  That,  before  a  patent  was  issueii. 
Hicks  himself  applied  for  protection  in  Eng- 
land, and  learning  of  the  filing  of  the  applica- 
tion there  by  Wheeler,  filed  a  protest  against 
the  issuance  of  a  patent  to  the  latter,  who 
thereupon,  to  thwart  his  obtainino:  a  patent, 
made  an  afiSdavit  that  he  did  not  obtain  the 
knowledge  of  the  invention  from  Hicks  or  any 
other  person,  but  by  seeing  it  in  public  use  in 
the  United  States.  Wheeler's  own  testimony 
in  this  case  indicates  tbat  this  attidavit  con- 
tained a  suppressio  vert  if  not  a  9ugge9tu>  Jalti. 
But,  however  reprebensihle  his  conduct  may 
have  been  in  this  connection,  it  does  not  affect 
tbe  issue  between  the  parties  here.  It  does  not 
show  that  the  Hicks  patent  upon  the  roll  Is  a 
valid  patent,  or  that  the  conduct  of  the  de- 
fendants in  making  and  selling  such  roll  is  ao 
infringement  upon  the  combination  patents. 

The  decree  of  tlie  court  htlow  is,  ih€r^ar§^ 
affirmed, 

Mr,  Justice  White*  not  having  been  a  mem- 
ber of  tbe  court  when  this  case  was  argued, 
took  no  part  in  its  decision. 
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UNITED  STATES,  Appt.,  snii  in  favor  of  rl«intlff  on  Ihe  aeconA,  Ibird. 

t.  anil    fifib   C0UDI9,   and    gave    judgment    for 

TnOMAS  p.  BASHAW.  •"^"O'  "'''«'■  included  the  sum  of  |I0  under 

tlie  DFib  count,  aa  lo  wlilcb  no  quetilloD  la 

OaeB.  aitoporter'aed.fBB-ttS.)  rnised.     Tbe  court  made   cerlaia  flodlnga  of 

(act  and  coaclunoos  of  law. 

Fee*  efdiilriet  attorneg.  The  aecond  flndiDg  ot  tact  wai  u  follona: 

"3.  Tbe  court  tunlier  Bnda  ilie  facta  lo  be 

Wbera  tbe  pay  which  the  UiiUed  Btatea  diBtrlct  u  staled  in  tbe  second  and  Ibird  coiinU  of  Ibe 

■itomer  la  cDiltled  to  T«oel*a  tor  bU Mrilcea  In  petitioD,  tbat  is  to  Bay,  tbe  court  finds  that  be- 

InresiiiiBtlnF  allnred  rlolationa  of  Ihe  Dniied  tween  Ihe-^Slhday  of  January,  1887,BDd  iBtday 

8ut«  Internal  revenue  laws  la  by  autute  left  to  of  July,  I8»8,  Ihe  colleclor  of  in.ernal  revenue 

bedBlermlne.lbrthe8eoret«rTotthBTreMurr.  for -Ibe  flrsL  colleclion  dialrict  of  Mia-  [4;»ti 

•a  he  may  de«m  reHonBble  and  Ju.t,  Ihe  courM  ^^  reported  10  tbe  plaintiEf  bwto  (who  wtt 

rtbTerrcw  oV:urrrertrrCn  ^hen   Unlled.  8t«.«  .di,.rlct  attorney  for  tb. 

pr-.perir  Invoked  by  the  claimant  for  ancbwrr-  ewiem  dlaUicl  of  MissouriJ  QiTer.  and  Bundrj 

ioo<.heiiasnorlffhttoiiPkthecourttoaubstitute  Case*  of  alleged  Tlolationa of  the  fnlernal  re»- 

Itajudiment  for  tbe  Judgment  of  tbe  Sccretarr,  enue  laws  of  the  United  BlatM,  to  the  number 

and  cannot  raoDTer  for  them.  of  165;  tbat  Ibe  plnlnlilT  In(|uire<t  Into  and  es- 

[No.  779.]  amlned  eacb  of  said  cases,  and  that  upon  such 

6ulimitUdJa».8.I89i.  DaiA-if  ManJt  19,lS9i.  Inquiry   and   examinatioD   decided   that   pro 

ceedioga  therein  could  not  prubably  be  sua- 

A___.,    ,              ,  J .     ,  ..      TT   ■■  J  laioed,  and  that  Ibe  end*  of  jualice  did  aot 

PPEAL  from  a  judginent  of  the  Un.  ed  j^^    j^.j   ^u^^     proceeding    should    be 

^-  u^u'ff,  C'KU't  tourl  of  Appeals  for    be  "Sseeuled,  and   that   he  thereupon   made   a 

Eigbib  Circuit  alfirminB  a  judgment  of  the  Jeporlof  the  facts  in  such  cases  to  Ihe  Commia- 

tirned  Stales  Circuit  Court  for  tbe  Eas.ern  ^^^^^  ^f  i„,^^,,  r^,^„^,^  ,„,  hj,  direclion. 

Disir.cl  of  M.^^ourMn  favor  of  Thoiuss  P.  Tbe  court  finds   that  tbe   plainiirs  services 

Bashaw,  plainliff.  against  the  United   Stales,  ^^aonably  wo.lb  tbe  tun.  ot  fl.e  dollsn 

defendant,    for   certain   serv  ces   render^  by  i„  each  of  Mid  cases,  to  wit.  lolsl  sum  of  eight 

him.  as  dis  net  Wtoraev  for    he  United  BtaUs  hundred  and  twenly-flve  (♦825.00)  dollara. 

in    that    diatric.     Judgment    of   Ihe   Circu  ■■Tbal  between  the  flrit  day  of  July.  1888, 

Court  of  Appeals  and  judcment  of  ihe  Circuit  ,„j  j^^  gisl  day  of  December,  1888.  he  made 

Court  Teyersed.  aod  cause  remanded  for  fur-  y,^^    examination   and    report  in   forty  seyen 

ther  procecdioga,             .„   -,   »™   i»ft  olher  cares  of  alleged  Tiolatlons  of  tbe  internal 

tke  aame  caMi  below,  4  O.  8.  App.  WD.  „„„„g  ,^„,  „!,;«,,  „„e  reporlod  to  him  by 

_.  ,          ,  I,     m.     nt^  r  r    .1     «•  11  said   colleclor    of   internal   revenue;  Ibat  lite 

...?'-? '""iS??'''*^  W  •'";"«  *^»»*'V  pluinllffs  services  lo  eacb  of  the  said  forly. 

4:t71    *Tbomas  P.  Bssbaw  brougUl  an  action  j;„„  ,^,  „„  ,,kewl«  rrasonablv  worth  tile 

apmslibeUiiteilStatesintbepircullCourtfor  ^^^   „,   ^  ,„                     „  tt^  ,^„,  ,„^  ^f 

tbe  E«>lern  Dislnct  of  H^ssoun  to  recover  com-  ^       hundred  and  tbirly-flve  (|236.00)  doliara." 

Vensaiion  for  certain  aervic™  rendered  by  b  m  ^^^  „^„,j  d,d   „„,  '.bow  that  the  accounta 

during  Ibe  years  1887  and  18f«  in  the  capacity  „._,  ,i]-,»,pri  ,„a   ppriiflrd  b»  anv  IuHm   but 

ol  .  „cb  lb<.«!conil  .Dd  Ibiid  -"e  l.ai«i  an™  j,,,,.,'  ,„,  „„  „,  ,i  „,rf  ,„  ^.^  „„,. 

■et.ra.  lor  .D.ollsaiiog  amln  .llrcrf  .lol^  "Id  .ctord.Dcewlib  lb.  ruli.nol  iH.d.pnrl- 

Uobi of  ilie  ijltTOl  moo™  I""' ol  ilo Uohrf  „„,  „ j  ,^,      ,„,„„  „,  „,  ii,„„ej Gen.™!. 

81.8.  .bicbb.db,mpefriiediobtalor.i-  j,,              ,  „;„     ,  ^  ,„„,.^  ^%„„  „, 

cl.,m  ,ioder  lb.  woood  couol  .«,  to,  tWS  '^     ,„j  ^.^  ,,„^',  ,jj^      ..^^fl  „„„„ 

l«10B  tor  lb.  .umio.llOD  ot  165  ..•»  11  »5  J".!"!  oo  Jodj.  «.  gl..  lb.  oerllOnil. -blob 

b,,d  d.t,drt  IbU  procMd tog,  coold  ool  prob-  j,,,,    ,  „,;;  8,„,„    ■,  .,]„„„„.- 

•by  b.  .n«t.,n«l  01  ib.t  ib..„d,  ot  ju.i,™  j„aj„,„,  i„r„/bMD  nod.n-d.  111.  cu. 

di,  001  rtquii.  lh.m  lo  b.  ,o,i,inl.d     Tbt  ,       {    |^  ^       '     ,         ^    „„||.^  S,„„ 

cl.,o.  ODd.,  lb.  iblri  conot  »«,  tor  IBili  tor  cirro.i   Coon   ot  Apo..1.    'or   lb.    El.oib 

ou     tod  .ubnill led  b,.  ol. toi   lo   lb.  dj.lriol  ^        ,5,,      ^    J^          ,,       ^j^      ^  ^^^ 

jodge  of  Ih.  M3l.rD  dUlricl  ot  Mirsouii,  aod  „u,,                      ^ 

Mod  bj  b,,  ,.d,b.l  .ll.™.rd.  pl.lbl.ll  coosr«.otJul;l»,18««..i,lill.d-Aoi,'iFot. 
I,tr«oii«l  lb.  ol.im  torp.ymeol"iodef.od.ol  j„-„  p„„„,'a„„,gitog  .od  tor  Oib.r  Pur- 
ls ,1.  d.p.rlD,.ol  of  lb.  Trouury.  lo  lb.  .0  .. ,,,  5,  ,  ,  ^  ,^  ,„  ,„  ,„„  „ 
co„o,,o,olllom  0  lb.Tr...i,rj.  .b.rmpoo  Ej^i.'d,  n,  d„,,  „,  nJ  db,irloi  ii.oro,^, 
n,,!  d.fiod.ol  by  11.  «„d  d«p.rln,.Dl,  ..reo^  ,,.,  ,  „f  „,,  „,]„„,  „,  o„„„,S, 
«uUyo.Bl.ol^  .bdr.fo«dio  pay  lb.  ,.0,.  ,b';„by  „,„'|„d,  lo  -noM  ioli  aod  prwmi- 

Tb.  circuit  court  fouod  lo  favor  of  tbe  [jon  to  be  Kunm.ncwf  and  pro»cul«l  wtibout 

J.firi  Slalea  aa  lo  lb.  Ural  and  iblrd  couoK.  j.,|,j  ,„,  ,j,  ,„..,  „j  pelaooal  pcclilo.  by 

NOT«.-A»(o«rtrapav(»*w,p.n*iMonMn»Ie*T».  la"  in  such  case,  providwl,  uolrw  upoo  in- 

M.  Doia  to  On,i«l  Stata  t.  Haodai,!.!.  8;  UT.  quiry  and  examloalioB  bo  aball  dMlda  tbat  a 
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coDyictfoB  caDoot  probably  be  obtained,  or 
that  the  ends  of  public  justice  do  not  re(juire 
that  a  suit  or  prosecution  should  be  insti- 
tuted, in  which  case  he  shall  report  the  facts 
to  the  Secretary  of  the  Treasury  for  his  direc- 
tion; and  for  expenses  incurred  and  services 
rendered  in  prosecutions  for  such  fines  and  per- 
•ooal  penalties,  the  district  attorney  shall  re- 
oeiye  such  allowance  as  the  Secretary  of  the 
Treasury  shall  deem  lust  and  reasonable,  upon 
the  certiflcate  of  the  judge  before  whom  such 
prosecution  was  bad/'  etc. 

By  Act  of  Congress  of  March  8,  1878  (17 
Stat,  at  L.  580,  chap.  244)  the  7th  section  of 
the  former  Act  was  amended  and  the  same  pro- 
▼isions  in  substance  extended  to  internal  rev- 
enue cases;  and  it  was  made  the  duty  of  the 
district  attorney  on  report  of  the  collector  of 
customs  or  the  collector  of  internal  revenue, 
M  the  case  might  be,  "  to  cause  the  proper 
proceedings  to  be  commenced  and  prosecuted 
without  delay  for  the  fines,  penalties,  and  for- 
feitures by  law  in  such  case  provided,  unless, 
upon  inquiry  and  examination  he  shall  decide 
that  such  proceedings  cannot  probably  be  sus- 
tained, or  that  the  ends  of  public  justice  do 
not  require  that  proceeding  should  be  insti- 
tuted, in  which  case  he  shall  report  the  facts 
in  customs  cases  to  the  Secretary  of  the  Treas- 
uiT,  and  in  internal  revenue  cases  to  the  Com- 
missioner of  Internal  Revenue,  for  tbeir  direc- 
tion: and  for  the  expenses  incurred  and 
services  rendered  in  all  such  case«  the  district 
attorney  shall  receive  and  be  paid  from  the 
Treasury  such  sum  as  the  Secretary  of  the 
Treasury  shall  deem  just  and  reasonable  upon 
the  certiflcate  of  the  judge  before  whom  such 
cases  are  tried  or  dis|>os^  of;  Protided,  That 
the  annual  compensation  of  such  district  attor- 
day  shall  not  exceed  the  maximum  amount 
now  prescrit>ed  by  law,"  etc. 
440]  *Tliese  proceedings  were  carried  "for 
ward  into  the  Revised  Statutes  as  section  888, 
under  title  18,  "The  Judiciary,"  and  section 
8086,  under  title  84,  ''Collection  of  Duties." 
These  sections  are  as  follows: 

*'  Sec.  888.  It  shall  be  the  duty  of  every 
district  attorney  to  whom  any  collector  of 
customs,  or  of  internal  revenue,  shall  report, 
according  to  law,  any  case  in  which  any  fine, 
penalty  or  forfeiture  has  been  incurred* in  the 
district  of  such  attorney  for  the  violation  of 
any  law  of  the  United  States  relating  to  the 
revenue,  to  cause  the  proper  proceedings  to  be 
commenced  and  prosecuted  without  delay,  for 
the  fines,  penalties,  and  forfeitures  in  such 
case  provicled,  unless  upon  inquiry  and  exam- 
ination, he  shall  decide  that  such  proceedings 
cannot  probably  be  sustained,  or  that  the 
ends  of  public  justice  do  not  require  that  such 
proceedings  should  be  instituted;  in  which  case 
he  shall  report  the  facts  in  customs  cases  to 
the  Secretary  of  the  Treasury,  and  in  internal 
rcTenue  cases  to  the  Commissioner  of  Internal 
RcTenue  for  their  direction.  And  for  the  ex- 
penses incurred  and  services  rendered  in  all 
iuch  cases,  the  district  attorney  shall  receive 
and  be  paid  from  the  Treasury  such  sum  as 
the  Secretary  of  the  Treasury  shall  deem  just 
and  reasonable,  upon  the  certificate  of  the 
Judge  before  whom  such  cases  are  tried  or  dis- 
posed of:  Pnmded,  That  the  annual  compen- 
sation of  such  district  attorney  shall  not  ex- 
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ceed  the  maximum  amount  preserlbed  by  law, 
by  reason  of  such  allowance  and  payment." 

"Sec.  8085.  District  attorneys,  upon  receiv- 
ing the  report  of  a  collector,  shall  cause  suit 
and  prosecution  to  be  commenced  and  prose- 
cuted without  delay  for  the  fines  and  personal 
penalties  by  law  in  such  case  provided,  unless 
upon  inquiry  and  examination  they  shall  de- 
cide that  a  conviction  cannot  probably  be  ob- 
tained, or  that  the  ends  of  public  justice  do 
not  require  that  a  suit  or  prosecution  shall  be 
instituted,  in  which  case  they  shall  report  the 
facts  to  the  Secretary  of  the  Treasury  for  his 
direction.  For  expenses  iucurred  and  services 
rendered  in  prosecutions  for  such  fines  and  per- 
sonal penalties,  they  shall  receive  such  allow- 
ance as  the  Secretary  of  the  Treasur>'  shnll 
deem  just  and  reasonnble,  upon  the  *cer-[441 
tificaie  of  the  judge  before  whom  such  prose- 
cution was  had." 

MessTB,  J.  E.  Dodffe,  Amstant  Atty.  Gen., 
and  Jaine$  H.  Nixon  for  appellant. 

MeMtt,  Lewis  E.  Stanton,  C.  C.  Laa* 
caster  and  J.  W,  Emci'ton  for  appellee. 

Mr.  Chief  Justice  Fnller  delivered  the  opin- 
ion of  the  court: 

The  circuit  court  of  appeals  held  that  the 
words,  in  respect  of  payment  for  expenses 
and  services,  "in  all  such  cases,"  in  section 
838,  referred  to  the  cases  previously  mentioned 
inUie  section,  namely,  the  cases  reported  by 
the  collector  to  the  district  attorney  for  ex- 
amination; that,  therefore,  the  attorney  would 
be  entitled  to  be  paid  for  expenses  and 
services  in  all  cases  reported  to  him  and 
examined,  regardless  of  the  results  of  such 
examination;  that  it  ought  not  to  be  .«<up- 
posed  that  Congress,  while  intending  to  protect 
the  individual  citizen,  as  well  as  the  United 
States, against  the  institution  of  proceedings  not 
called  for  in  the  furtherance  of  Justice,  at  the 
same  time  placed  the  government  m  the  attitude 
of  making  the  question  of  compensation  depend 
upon  a  conclusion  reached  in  its  favor;  that, 
as  the  phraseology  of  the 7th  section  of  the  Act 
of  July  18,  1866,  was  changed  by  the  Act  of 
March  3,  1873.  by  striking  out  the  words  •'  in 
prosecutions  for  such  fines  and  personal  pcMial- 
ties,"  and  inserting  **in  all  such  cases,"  the 
presumption  was  that  a  change  of  meaning 
was  intended;  and  that  section  838,  embodyin;; 
the  Act  of  1873.  should  not  be  narrowed 
to  conform  to  the  Act  of  1866,  but  no  ref- 
erence was  made  to  the  carrying  forward 
of  the  latter  into  section  3085.  It  was  con- 
ceded that  the  basis  for  the  action  of  the  Sec- 
retary of  the  Treasury  was  the  certificate  of 
the  proper  judge,  l>ut  considered  that  the  gir- 
ing  of  such  certificate  was  not  necessarily  lim- 
ited to  the  judge  before  whom  the  cases  were 
"tried  and  disposed  of."  and  that  where,  on  ex- 
amination, no  prosecution  was  had,  the  judge 
who  was  *competent  to  try  "such  cases"  [4^42 
was  competent  to  grant  the  certificate.  The 
court  held  that  the  question  of  payment  or  no 
payment  was  not  left  to  the  discretion  of  th« 
Secretary,  and  that:  "  the  ri?bt  to  compensa- 
tion is  acquired  by  the  rendition  of  services  in 
theexannnntion  of  cases  reported  to  the  attor- 
ney for  exaniiiiution  by  the  collectors  of  cus- 
toms and  of  revenue.     The  amount  to  be  paid 
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Is  to  be  tftcertained  by  proviDg  tbe  facts  be- 
fore tbe  proper  judp:e,  obtaioio^  bis  certificate, 
and  the  approval  of  tbe  Secretary  of  tbe  Treas- 
ury." 

Certain  considerations,  bowever,  confront 
us  at  tbe  tbresbold,  wbicb  are  fatal  to  tbe  judg- 
ment and  render  any  determination  of  tbe 
principal  question  discussed  uncalled  for. 

Tbe  findings  of  tbe  circuit  court  do  not  sbow, 
Dor  is  it  any  wbere  disclosed  by  tbe  record, 
tbat,  prior  to  tbe  presentation  of  tbe  claims  to 
tbe  Secretary,  tbe  facts  were  proven  before 
any  Judge  and  tbe  amounts  claimed  certified 
by  bim;  and  it  affirmatively  appeared  that 
tbe  Secretary  bad  not  determined  wbat  sum 
he  deemed  fust  and  reasonable  to  be  paid. 

Tbe  rejection  of  tbe  claims  was  placed  it  is 
true,  upon  tbe  ground  that  they  could  not  be 
allowed  for  want  of  certificate,  in  accordance 
with  tbe  rulings  of  the  department  and  the 
opinion  of  the  Attorney  General;  but  tbe  facts 
remain  that  tbe  Secretary  bad  made  no  allow- 
ance, and  that  this  record  fails  to  sbow  that 
the  exercise  of  bis  discretion  in  that  regard, 
even  from  plaintiff's  standpoint,  bad  been 
properly  invoked. 

And  in  this  connection  it  is  proper  to  ob- 
serve that  our  attention  is  called,  by  tbe  brief 
of  counsel  for  tbe  government,  to  rulings  of 
Secretary  Bristow,  August  29,  and  Deceinber 
9,  1874;  of  Secretary  Folger,  February  26  and 
28,  1884;  and  of  Secretary  Fairchild,  of  De- 
cember 18,  1886;  that  tbe  Secretary  of  tbe 
Treasury  can  make  no  allowance  for  services 
where  legal  proceedings  were  not  commenced, 
because  be  could  not  do  so  unless  there  was  a 
judge's  certificate,  and  such  certificate  could 
not  tie  given  except  in  cases  that  were  tried  or 
disposed  of  before  the  judge  so  crrtifying.  and 
the  practice  under  the  Act  of  1873  and  the 
lU'Vised  Statutes  seems  to  have  been  uniform- 
ly in  accordance  with  these  rulinc^.  The  de- 
partment held,  in  short,  that  the  statute  did 
not  apply  to  cases  not  tried  and  disposed  of. 
443)  The  *opinion  of  Attorney  General  Brew- 
ster, of  iMarch  2,  1885  (18  Ops.  Atty.  Geo.  126) 
and  of  Attorney  General  Garland,  in  a  letter  to 
the  SecrcLnrv  of  the  Treasurv,  of  November 
17.  1885  (81  Int.  Rev.  Rec.  382)  are  to  the  same 
effect.  The  latter  was  of  opinion  that  sections 
8u8  and  SO^'S  should  be  read  together,  and 
that  so  construed  the  established  practice  of 
the  department  was  maintained.  This  was 
the  view  taken  by  Judge  Shipman  in  Stanton 
V.  United  States,  37  Fed.  liep.  252,  who  held 
that  it  was  not  the  intention  of  Congress  to 
authorize  payment  for  such  services,  ''unless 
prosecutions  had  been  commenced."  It  was 
otherwise  ruled  by  Judge  Treat,  in  Re  District 
Attorney,  23  Fed.  Rep.  26,  followed*  by  his 
successor.  Judge  Thayer,  in  this  case.  Bashaw 
V.  United  States,  47  Fed.  Rep.  40;  and  a  like 
opinion  was  expressed  bv  the  Solicitor  of  tbe 
Treasury  on  April  30,  1885. 

But,  without  further  remark  on  this  branch 
of  the  case,  it  must  be  admitted  that,  even  if 
the  rulings  of  tbe  department  were  erroneous 
and  its  practice  not  controlling,  upon  which 
we  express  no  opinion,  whatevt  r  sum  was  to 
be  paid  was  left  to  be  determined  by  tbe  Secre- 
tary of  tbe  Treasury  as  be  should  deem  reason- 
able and  just,  and  this  involved  the  exercise 
of  judgment  and  discretion  on  bis  part.    The 
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court!  cannot  control,  though  in  proper  cases 
they  may  direct,  tbe  exercise  of  judgment  or 
discretion  in  an  executive  oflScer.  In  this  case, 
as  we  have  said,  tbe  exercise  of  discretion  was 
not  properly  invoked,  and  tbe  party  bad  no 
right  to  ask  the  court  to  substitute  its  judg- 
ment for  tbe  judgment  of  tbe  Secretary. 

The  judgment  of  ths  Circuit  Court  of  AppeaU 
for  ths  Bight  Circuit  is  reversed;  the  judgment 
of  the  Circuit  Court  of  the  United  States  for  ths 
aastern  District  of  Missouri  is  also  reversed^ 
and  the  cause  remanded  to  that  court  for  further 
proceedings  in  conformity  toitfi  this  opinion. 

Mr,  Justice  WhitB  was  not  a  member  of  tbe 
court  when  this  case  was  considered,  and  took 
no  part  in  its  decision. 


•BARTHOLD    SCHLESINGER   st  [444 

AL.,   ApptS., 

THE  KANSAS  CITY  &  SOUTHERN  RAIL- 
WAT  COMPANY  et   al. 

(See  a  a  B6porter*s  ed.  444-454.) 

Breaeh  ef  condition  in  grant — reclamation  ef 
the  estate  forfeited. 

L  In  the  case  of  a  public  ^rant.  tbe  right  of  tbe 
government  to  repoesesa  Itself  of  tbe  estate 
granted  may  be  asserted  through  judicial  pro- 
ceedings, or  by  some  legislative  act  showing  an 
assertion  of  ownership  on  account  of  the  breach 
of  the  condition  upon  which  the  original  grant 
was  made. 

t.  In  the  case  of  a  private  grant,  an  entry  liy  tbe 
grantor,  or  any  act  equivalent  thereto,  showing 
a  purpose  to  take  advantage  of  the  breach  of 
condition  subsequent,  and  to  reclaim  the  estate 
forfeited  by  such  breach,  is  all  that  Is  required. 

8.  Where  the  roadbed  etc  of  a  railroad  was  con- 
veyed to  a  construction  company  on  condition 
that  the  company  should  build  a  certain  portion 
of  the  road  within  a  certain  time  or  the  property 
should  revert  to  the  grantor,  a  subsequent  judg* 
ment  creditor  of  the  construction  company  can* 
not  subject  to  tbe  payment  of  his  judgment  the 
said  property,  after  such  company  had  forfeited 
ail  Interest  in  the  property  by  Its  failure  'to  per- 
form such  condition,  and  the  pikiperty  had  re- 
verted to  tbe  grantor. 

[No.  248.] 

Argued  and  Submitted  Feb,  i,  189^,    Decided 

MarcJi  5,  1894. 

IN  ERROR  to  the  Circuit  Court  of  tbe  United 
States  for  the  Western  District  of  Missouri, 
to  review  a  decree,  dismissing  for  want  of 
equity  a  suit  brought  bv  tbe  appellants  to  sub* 
j(.*ct,  in  satisfaction  oi  their  aemand  against 
the  Kansas  City  &  Southern  Construction 
Company,  certain  railroad  propertvin  tbe  pos- 
sc&sion  of  and  claimed  by  tbe  Kansas  City 
&  Southern  Railway  company.     Affirmed, 

Statement  by  Mr.  Justice  HarlaAt 
This  is  an  appeal  from  a  decree  dismissing, 
for  want  of  equity,  a  bill  brought  by  the  ap- 
pellants to  subject,  in  satisfaction  of  their  de- 

NOTE.— ils  to  land  grants  to  railroads^  see  note  to 
Kansas  Pao.  R.  Go.  v.  Atchison,  T.  *  &  F.  B.  Co. 
28:70i. 
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raand  agafost  the  Kansas  City  &  Soiitbern 
CoDstructioD  Ck>mpany,  certaio  railroad  prop- 
erty in  tbe  possession  of  and  claimed  by  the 
Kansas  City  &  Southern  Railway  Company. 

The  facts,  so  far  as  it  is  necessary  to  state 
them,  are  as  follows:  On  tbe  11th  da^  of 
January,  1877,  the  roadbed,  masonry,  rights 
of  way,  and  appurtenances  of  the  Kansas 
City,  Memphis  &  Mobile  Railroad  Company, 
a  Missouri  corporation,  were  sold  at  public 
auction  under  the  order  of  the  District  Court 
of  the  United  States  for  the  Western  District 
of  Missouri,  sitting  in  bankruptcy — John  D. 
Bancroft,  of  Kansas  Citv  becoming  the  pur- 
chaser at  the  price  of  f  15,025  in  cash  paid. 
And  a  deed  was  made  to  the  purchaser  on  the 
25th  day  of  April.  1877. 

Bancroft,  by  deed  of  April  27,  1877,  con- 
veyed to  Thomas  K.  Hanna,  Benjamin  Mc- 
Lean, and  himself,  as  trustees  for  sundry  resi- 
dents of  Kansas  City  who  had  contributed  the 
purchase  money,  and  in  whose  behalf  the  prop- 
erty was  purchased. 

By  deed  executed  January  18,  1880,  Hanna, 
McLean  and  Bancroft,  trustees,  in  considers- 
445]  tion  of  $19,156.87.  cash  in  hand  *paid, 
conveyed  to  James  I.  Brooks  nil  the  property 
and  rights  so  purchased,  upon  the  following 
terms  and  conditions: 

"  Said  party  of  the  second  part  is  to  build 
said  railroad  from  Kansas  City  to  Harrison- 
viUe  or  Belton,  as  said  second  party  may  elect, 
on  or  before  January  1,1881,  so  as  to  be  ready 
for  use  as  a  railroad,  and  also  to  build  said 
railroad  to  the  coal  fields  of  Bates  county 
to  a  point  south  of  Butler,  on  or  before 
July  1, 1881,  so  as  to  be  ready  for  like  use 
aa  aforesaid;  and  if  said  second  party  shall  fail 
to  build  said  railroad  to  said  coal  tields  as 
aforesaid,  then  the  property  hereby  sold  as 
aforesaid  shall  revert  to  said  first  party  and 
reinvest  in  them  the  same  as  they  now  hold 
the  same:  Provided,  Jiowever,  That  as  soon  as 
said  second  party  shall  eipend  the  sum  of  fifty 
thousand  dollars  in  tbe  construction  of  a  road- 
bed for  said  railroad,  commencing  at  Kansas 
City  and  running  southwardly,  then  the  said 
provision  shall  become  null  and  void  and  of  no 
effect  whatever,  and  upon  said  expenditure  be- 
ing made  in  the  building  of  said  railroad  as 
aforessid,  by  said  second  party,  of  said  sum  of 
fifty  thousand  dollars,  then  said  trustees  are  to 
execute  to  said  second  party  or  his  assigns  an 
instrument  in  writing  acknowledging  the 
waiver  and  extinguishment  of  said  forfeiture. 
In  the  event  of  a  disagreement  between  the 
said  trustees  and  said  second  party  as  to  tbe  ex- 
penditure in  fact  by  said  second  party  of  said 
fifty  thousand  dollars,  a?  aforesaid,  as  said  sec- 
ond party  may  hereafter  claim,  said  trustees 
and  said  second  party  shall  each  select 
an  arbitrator,  and  they,  in  case  of  disaerree- 
ment  between  Ibem,  shall  select  a  third  ar- 
bitrator, and  in  case  either  party  refuses  to 
select  an  arbitrator,  then  the  arbitrator  chosen 
by  tbe  other  party  shall  select  two  additional 
arbitrators,  and  the  arbitrators  selected  in  any 
of  the  above  mentioned  modes  shall  determine 
whether  such  expenditure  has  been  made  by 
•aid  second  party,  and  such  determination  of 
•aid  arbitratora  shall  be  binding  on  both  par- 
tiea  and  may  be  enforced  by  judgment  as  pro- 
videdby  the  Jaw§  ot  this atate.  Said  first  party 


covenants  and  warrants  to  and  with  said  sec- 
ond parly  that  they,  the  said  trustees,  htive  not 
in  anywise  encumbered  the  said  property,  and 
that  the  same  is  free  from  all  encumbraucea 
done  or  suffered  by  them." 

*By  a  declaration  in  writing,  executed  [440 
February  27,  1880,  Brooks  acknowledged  that 
the  property  conveyed  to  him  washtM  in  trust 
for  the  benefit  of  the  Kansas  City  &  Southern 
Construction  Company,  and  covenanted  thai 
he  would,  by  a  sufficient  quit-claim  deed, 
transfer  it  to  that  company  or  their  assigns,  as 
they  might  direct  and  require.  And  by  deed 
of  April  1, 1880,  he  conveyed  the  property  by 
quit-claim  deed  to  the  Construction  Company. 

On  the  2d  day  of  March,  1880,  the  Construc- 
tion Company  made  a  written  contract  with 
the  appellants,  under  the  name  of  Naylor  & 
Co.,  for  the  furnishing  of  steel  rails  to  be  used 
in  completing  the  railroad.  But,  on  the  18th 
of  May,  1880,  Naylor  &  Co.  were  notified  by 
the  Construction  Company  that  it  was  unable 
to  carry  out  its  contract  with  them,  and  they 
were  authorized  to  sell  the  rails  for  account  of 
that  company,  but  without  prejudice  to  any 
rights  or  claims  of  Naylor  &  Co.  for  damages. 

The  Construction  Company,  by  deed  of 
May  24,  1880,  conveyed  the  property  to  the 
Kansas  City  &  Southern  Railroad  Company, 
the  consideration  recited  being  1^300,000  of  the 
capital  stock  of  the  railroad  company,  for 
which  certificates  were  to  be  issued,  and  $800,- 
000  of  its  first  mortgage  bonds  to  be  secured 
by  mortgage  upon  the  property.  But,  in  fact, 
there  was  at  that  time  no  such  corporation. 
Brooks,  the  president  of  the  Construction 
Company,  contemplated  the  organ izn tion  of  a 
railroad  company  to  be  named  uie  Kansas  City 
&  Southern  Railroad  Company,  but  he  failed 
to  efTect  such  an  organization. 

By  deed  of  September  18.  18*0.  the  Con- 
struction  Company  conveyed  to  the  Kansas 
City  &  Southern  Railway  Company,  a  corpo- 
ration of  Missouri,  the  Kansas  City,  Meinpbia 
&  Mobile  Railroad,  running  from  Knnsns  City 
in  the  direction  of  Memphis  aod  Mobile,  to- 
gether with  all  its  rights  of  way,  roadbed, 
masonry,  property,  ricrhts  of  property,  and 
appurienanaces,  etc.  This  deed  was  executed 
in  the  name  of  the  grantor  company  by  Henry 
Ashley,  agent,  and  is  attested  by  its  corporate 
seal  which,  the  acknowledgment  of  Ashley 
states,  was  affixed  thereto  by  order  of  the  board 
of  directors  Tbe  consideration  recited  waa 
$250,000  cash  in  hand  p.dd. 

*Hanna,  Mcl>ean,and  Bancroft.astrus  [447 
tees,  made,  December  15,  1880,  a  written  con- 
tract with  the  Kansas  City  &  Southern  liailway 
Company,  as  follows:  ''Whereas  the  Kansas 
City,  Memphis  &  Mobile  Railroad  Company, 
with  all  its  roadbed,  rights  of  way,  and  appur- 
tenances and  property  and  rights  of  pro|)ertT 
whatsoever  connected  with  the  said  rMilroao, 
with  all  tbe  franchises  of  the  Kansas  City, 
Memphis  &  Mobile  Railroad  Company,  were, 
by  deed  dated  January  18,  A.  D.  Ih80.  sold 
and  conveyed  by  the  undersigned  trustees  to 
one  James  I.  Brooks  on  certain  conditions  cod- 
tained  and  specified  in  said  deed,  and  whereas 
the  title  to  said  property  subject  to  the  con- 
ditions has  by  sundry  mesne  conveyances 
passed  to  and  vested  in  and  is  now  owned  aod 
held  by  the  Kansas  City  &  Southern  Railwsj 
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Company;  and  whereas  said  last  named  com- 
pany has  not  lieen  able  to  comply  with  and 
perform  snid  condiiiona  within  the  time  speci- 
fied in  said  first  named  deed  for  their  perform- 
ance, hut  is  now  willing  to  deposit  and  has  de- 
posited with  the  said  trustees  the  sum  of  $2*5,- 
000  as  a  guamntyby  said  last  named  company 
of  the  g«)od  faith  of  its  purpose  to  build  a 
railroaclsoutheasterly  from  Kansas  City,  Mis- 
souri, through  the  coal  fields  of  Henry  county, 
Miwouri,  and  the  iron  fields  of  St  Clair 
county,  Missouri,  the  receipt  of  which  sum  of 
twenty  fi ye  thousand  dollars  by  said  trustees 
is  herfby  acknowledged,  and  whereas,  since 
the  making  of  said  deed  to  said  James  I. 
Brooks,  yarious  sums  of  money  haye  been  ex- 
pended for  rights  of  way,  for  engineering,  and 
other  necessary  expenses  connected  with  the 
enterprise  of  buihling  said  railroad,  in  addition 
to  the  purchase  price  paid  to  said  trustees  on 
the  execution  of  the  said  first  named  deed  by 
them:  and  whereas  the  owners  of  more  than 
two  thirds  uf  the  money  and  shares  furnished 
by  the  persons  and  firms  in  the  deed  of  said 
property  to  said  trustees,  dated  April  27, 1877, 
haye  directed  the  undersigned  trustees  to  exe- 
cute and  deliyer  this  instrument  to  said  Kansas 
City  &  Southern  Railway  Company:  Now, 
therefore,  in  consideration  of  the  premises 
and  the  sum  of  one  dollar  in  hand  paid,  the 
receipt  of  which  is  hereby  acknowled^sed,  it  is 
agreed,  stipulated,  and  coyenanied  by  and  be- 
448]  tween  said  trustees,  for  theraselyes  *and 
their  said  beneficiaries  and  said  Kansas  City  & 
Southern  Railroad  Company,  as  follows:  1st. 
The  conditions  proyided  and  expressed  in  said 
deed  of  said  trustees  to  said  James  I.  Brooks 
are  hereby  annulled,  extinguished,  and  the 
said  Kansas  City  A  Southern  Railway  Com- 
pany are  hereliy  foreyer  released  and  dis- 
charged from  the  performance  of  the  same  or 
any  part  hereof,  and  in  lieu  the  following  con- 
ditions are  hereby  proyided,  that  is  to  say,  said 
trustees  or  a  majority  of  them  shall,  as  said 
railroad  from  Kansas  City,  Mo.,  southeasterly 
thruugh  the  coal  fields  of  Henry  county,  Mis- 
souri, and  the  c<>al  fields  of  St.  Clair  county, 
Missouri,  shall  be  constructed  pay  out  said 
$25,000  on  the  estimates  and  orders  made  and 
given  in  the  building  of  said  road  by  the  chief 
engineer  of  said  K.  C.  &  S.  R.  W.  Co..  and  as 
soon  as  said  |25,000  is  so  paid  out  and  the  ad- 
ditional sum  of  fifteen  thousand  dollars  is  ex- 
pended by  snid  last  named  company  in  the 
building  of  said  road  the  last  name<i  company 
shall  hold  said  property  so  conveyed  free  from 
any  and  all  claims  of  whatsoever  kind  on  the 
part  of  said  trustees  or  their  beneficiaries,  or 
any  of  them.  2<i.  It  is  further  provided  and 
covenanted  that  if  said  last  named  company 
shall  not  expend  the  full  sum  of  $25,000  in  the 
building  of  said  railroad  before  July  1,1881, 
then  so  much  of  said  $25,000  so  deposited  as 
■hall  on  the  last  day  aforesaid  be  unexpended 
shall  he  forfeited  to  and  become  the  money 
and  property  of  said  trustees  for  the  benefit  of 
their  beneficiaries.  8d.  It  is  fun  her  provided 
and  covenanted  that  as  soon  as  suid  $25,000  so 
deposited  shall  be  paid  out,  and  as  soon  as  the 
chief  engineer  of  said  last  named  company 
■ball  make  the  certificate  of  expenditure  by 
■•id  hut  named  company  of  said  $15,000  shall 
tv>  '•«Tv*nded  before  October  1, 1880,  then  said 
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trustees  shall  deliver  to  said  last  named  com- 
pany an  instrument  in  writing,  duly  executed 
and  acknowledged,  evincing  the  full  compH- 
ance  with  and  performance  of  all  the  condi- 
tions herein  contained  by  said  last  named 
company,  and  if  the  aum  of  forty  thousand 
(40  M)  dollars  shall  not  as  above  provided  be 
expended  by  said  company  before  October  1, 
1881,  then  said  property  shall  reyert  to  said 
trustees  as  by  said  deed  to  said  Brooks  is  pro- 
vided." 

*This  agreement  was  executed  by  the  [449 
trustees  Hanna,  McLean  and  Bancroft,  with 
the  consent  in  writing  of  the  requisite  number 
of  those  whom  they  represented. 

On  the  11th  day  of  May,  1881,  the  Constmo- 
tion  Company,  by  James  I.  Brooks,  its  presi- 
dent, in  consideration  of  one  dollar  and  other 
good  and  yaluable  considerations,  and  "l^ 
virtue  of  a  yote  of  the  directors  of  said  corporm- 
tion,"  conveyed  this  property  to  said  Brooks,  in 
trust  to  secure  "the  payment  to  him  of  aU  in- 
debtedness of  whatsoever  nature,  whether  In 
cash  or  stock  or  bonds  due  said  Brooks  under 
the  yote  whereby  the  property  herein  conveyed 
was  deeded  by  said  Brooks  to  the  Kansas  City 
&  Southern  Construction  Company  to  the  date 
of  this  conveyance,"  and  after  the  execution 
of  these  trusts  to  hold  the  same  for  the  bene- 
fit of  whom  it  might  concern. 

On  the  7ihday  of  October,  1881,  the  present 
appellants —  claiming  that  the  Construction 
Company  was  largely  indebted  to  them  on  the 
contract  of  March  2d,  1880,  for  steel  rails— in- 
stituted an  action  at  law  in  the  circuit  court  of 
Jackson  county,  Missouri,  against  that  com- 
pany, on  said  alleged  liability.  Upon  afildayit 
and  bond  for  attachments,  writs  of  attach- 
ment and  summons  issued  to  the  counties  of 
Jackson,  Cass,  Henry  and  St.  Clair,  Missouri, 
and  were  levied  by  the  sherififs  of  those 
counties,  respectively,  on  the  7th,  11th,  and 
12th  days  of  October,  1881,  upon  all  the  right, 
title,  interest,  and  property  of  the  Construction 
Company,  in  the  Kansas  City,  Memphis  A 
Mobile  Railroad,  in  such  counties  with  ita 
right  of  way,  loadbed,  masonry,  property, 
rights  of  property,  and  appurtenances— the 
same  property  described  in  the  deeds  of  May 
24.1880,and  September  18,1880,— to  the  Kansas 
City  &  Southern  Railway  Company.  The  Con- 
struction Company  answered, and  denied  all  the 
material  allegations  of  the  petititon.  In  that  ac- 
tion, which  was  remoyed  into  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of 
Missouri  in  April,  1882,  the  Kansas  City  A 
Southern  Railway  Company,  after  such  re- 
moval, filed  their  interplea  asserting  their 
ownership,  prior  and  subsequent  to  the  attach- 
ment suit,  of  all  the  property  attempted  to  be 
leyied  on  as  the  property  oi  the 'Construe-  [450 
tion  Company.  In  that  action,  a  verdict  was  re- 
turned against  the  Construction  Company,  for 
$49,448.11,  for  which  a  judgment  was  ren- 
dered OctoI)er  20, 1885,on  which  execution  was 
allowed  "to  be  levied  on  the  property  and 
clTects  attached,  and  other  property  of  the  de- 
fendant." Subsequently  (a  motion  for  a  new 
trial  having  been  made)  the  plaintiflta  remitted 
$18,546.72  of  the  yerdict.  Thereupon  the 
former  judgment  was  set  aside,  and  it  was  ad- 
judged, February  1, 1886,  that  the  plaintiil 
recover  of  the  ConstxuctUm  QotELVUii  V^?i^* 
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.89  and  their  costs,  "and  tbat  tbey  Iiave  there- 
of execution,  and  that  the  judgment  and  eze* 
cuiioD  thereon  hold  not  only  the  property 
attached  heretofore  in  this  case,  but  the  other 
property  of  the  defendant;  but  execution  shall 
not  issue,  without  special  leave  of  court,  until 
after  final  decree  in  chancery  in  case  No.  401, 
in  the  case  of  SchUiingerv,  Kansas  City  db 
Southern  R,  Co." 

The  equity  case  here  referred  to  is  the  pres- 
ent suit  which  was  brought,  November  lOtb, 
18dl,  by  Barthold  Schlesinger  and  Sebastian 
B.  Schlesinger,  doing  business  as  Nay  lor  &  Co., 
against  the  Kansas  City  &  Southern  Railway 
Company,  the  Kansas  City  &  Southern  Con- 
struction Company,  the  Farmers'  Loan  & 
Trust  Company,  and  James  I.  Brooks.  The 
Farmers'  Loan  &  l*rust  Company  was  made  a 
defendant  because  it  was  the  trustee  in  a  mort- 
gage, given  by  the  railway  company,  January 
1,  18»B,  to  secure  $6,500,000  of  its  first 
mortgage  bonds,  which  roorlga^  covered  all 
of  the  property  and  income  of  the  mortgagor, 
and  warranted  the  title  to  the  property.  The 
relief  sought  was  a  decree  ad  judging  the  deeds 
of  May  24,  1880,  and  September  18,  1880,  to 
the  Kansas  City  &  Southern  Railway  Com- 

¥iny,  and  the  deed  to  the  Farmers'  Loan  & 
rust  Company,  to  be  voluntary,  fraudulent, 
and  Toid  as  against  the  demands  of  the  plain- 
tiffs, and  that  the  properly  and  rights  of  the 
Const!  uction  Company,  attempted  to  be  con- 
veyed by  said  deeds,  and  levied  upon  and  at- 
tached as  aforesaid,  be  subjected,  charged,  and 
sold  for  those  demands  and  the  costs  of  the 
attachment  proceedings;  and  that,  in  the  mean- 
time, a  receiver  be  appointed  to  take  charge  of 
45  l]the  ^property,  receiving  the  profits  there- 
of, and  paying  all  taxes  and  assessments  against 
it. 

Some  time  after  the  institution  of  this  suit, 
and  before  it  was  determined  in  the  court  be- 
low, the  appf  Hants  sold  their  claim  to  one  Sar- 
gent of  Boston  for  $4000. 

Messrs,     Frank     Ha^erman*    Jefferson 
Brumbaek  and  Wallace  Pratt  for  appeiJants. 
Mr,  Charles  O.  Tiohenor  for  appellee. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

No  question  is  made  as  to  the  validity  of 
Bancroft's  purchase  of  the  property  in  dispute 
at  the  sale  made  under  the  order  of  the  Circuit 
Court  of  the  United  States  for  the  Western 
District  of  Missouri,  sitting  in  bankruptcy. 
Indeed,  all  parties  to  the  present  controversy 
claim  title  under  him. 

We  have  seen  that  the  title  passed  from  him 
to  Hanna,  McLean  and  himself,  as  trustees 
for  those  furnishing  the  money  used  in  the  pur- 
chase at  the  bankruptcy  sale,  and  that  those 
trustees  conveyed  to  Brooks,  January  18, 1880, 
upon  certain  express  conditions.  One  of  those 
conditions  was  that  Brooks  should  build  the 
railroad  from  Kansas  City  to  Harrison  ville  or 
Bolton,  on  or  before  January  1, 1881,  and  also 
to  the  coal  fields  of  Bates  county,  to  a  point 
•onth  of  Butler,  on  or  before  July  1,  1881. 
Another  condition  was  that  if  BrooKs  failed  to 
build  the  railroad  to  the  coal  fields  mentioned, 
aa  stipulated  in  the  deed  to  him,  then  the  prop- 
erty should  revert  to  the  trustees,  and  reinvest 
fo  ibem,  "tbeattmeaM  thej  now  hold  the  same." 
^10 


This  condition  of  forfeituie  was,  by  the  terms 
of  the  conveyance  to  Brooks,  to  become  void 
and  extinffu'shedonly  in  the  event  Brooks  ex- 
pended $50,000  in  the  con!«truction  of  a  road- 
bed for  said  railroad  commencing  at  Kansai 
City  and  running  southwardly. 

The  Kansas  City  &  Southern  Construction 
Company  took  the  property  under  the  two 
deeds  to  it  from  Brooks,  dated,  respect ivelv, 
February  27,  1880,  and  April  1,  18b0.  But,  of 
^course,  it  took  subject  to  the  con-  [452 
di lions  upon  which  he  received  the  proper- 
ty from  tiae  trustees.  Neither  of  those  con- 
ditions was  performed.  The  road  was  not 
built  from  Kansas  City  to  Harrison  ville  by  the 
1st  day  of  January,  nor  to  the  coal  fields  of 
Bates  county  by  July  1,  1><81.  Nor  was  $50,- 
000  or  any  sum  expended  by  Brooks  or  by  hia 
grantee  in  the  construction  of  a  roadbed  for 
the  railroad.  Indeed,  as  early  as  the  18th  of 
May,  1880,  the  Construction  Company  gave 
formal  notice  to  Naylor  &  Co.  that  they  were 
unable  to  comply  with  their  contract  relating 
to  steel  rails;  and,  consequently,  the  enterprise 
was  abandoned  by  it. 

It  results  that  when  the  1st  of  July,  1881, 
came,  the  property  had  reverted  to  the  trustees 
under  their  agreement  with  Brooks,  8ul)ject 
to  which  agreement  the  Construction  Company 
took  the  titla  But,  on  that  day,  the  Kansas 
City  <&  Southern  Railway  Company  were  in 
possession  under  the  agreement  between  it  and 
the  trustees  of  December  15,  1880,  to  say 
nothing  of  the  deed  of  the  Construction  Com- 
pany to  the  railway  company  of  September  18, 
1880.  If  it  be  said  that  the  trustees  had  no 
right,  under  their  agreement  with  Brooks,  to 
treat  the  property  as  having  reverted  to  them 
until  after  the  expiration  of  the  time  limited 
for  the  building  of  the  railroad  to  the  coal 
fields,  namely,  until  after  July  1,  1881,  the 
answer  is:  1.  'That  the  Construction  Company 
had  by  its  formal  notice  toNa}lor  &  Co.  of 
May  1*8, 1880,  indicated  that  it  had  no  purpose, 
as  the  grantee  of  Brooks,  to  meet  the  condi- 
tions upon  which  he  was  to  hold  the  property; 
2.  If  the  provision  in  the  agreement  of  Decem- 
ber 15.  18i80,  between  the  trustees  and  the  rail- 
way company,  annulling  and  rescinding  the 
conditions  imposed  by  the  deed  to  Brooks,  and 
prescribing  other  conditions  as  between  the 
trustees  and  tlie  railway  company,  was,  at  that 
time,  of  no  effect,  in  law,  as  against  Brooks  or 
the  Construction  Company,  it  became  valid  and 
bind  in  ST  after  July  1,  1881,  when,  beyond  all 
question,  the  trustees  were  entitled  to  treat  the 
property  as  having  reverted  to  them,  to  do  with 
It  as  to  them  seemed  best.  So  that  if  we  disre- 
gard altogether  the  deed  of  May  24.  1>80,  from 
the  Construction  Company  to  the  Kansas  Citv 
<&  Southern  Railroad  'Company  as  a  uul-[453 
lity,  no  such  corporation  or  company  beinc  in 
existence,  and  if  we  disregard,  also,  the  deed 
of  September  15,  1881,  to  the  railway  com- 
pany, because  it  was  not  executed  by  auy  offi- 
cer of  the  Construction  Company,  the  fact  ap- 
pears that  on  and  after  July  1,  1881.  the  rad- 
way  company  were  in  actual  possession  of  the 
property,  under  their  contract  with  the 
trustees  Hnnna,  McLean  and  Bancroft,  who 
had  elected,  as  they  had  a  clear  right  to  do,  to 
treat  it  as  having  reverted  to  them.  This  was 
before  Nay  lor  &  Co.  had  instituted  their  action 
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,  _  .iovesied  In  them. 

It  n-Bi  not  neceaaary  lo  tbe  reacqnlsttloE 
title  bv  the  trustees  that   Ihej  should   Inv 
the  aid  of  tbe  courts.     In  tbe  csae  ot  a  public 
crant,  tbe  rlf;ht  of  the  government  lo  repoatesB 
itself  of  the  estste  granted  may   be   B»eru-d    Bgnt>wU  <^  eaute— Fithral  qvutien  —  v>h»n 
through  Judicial  proceedings,  orty  some  led*  itaUd—plaintir$  vUaitino. 

lalive  act  showing  an  assertion   ot  ownership 

on  account  of  tbe  breach  of  tbe  condJIiOQ  up-   l,  a  oanae  cannot  be  removed  from  a  atate  court 
on  which  Ibo  original  grant  was  made.     But      Drnplr  because,  in  tbe  proceas  of  the  lltlgmtlon, 

Judicial  proceedings  to  that  end  are  not  abso-      It  mir  bocome  neoessarj'  to  sh-e  a  conscru  " 
utely  necessary,  unlest  Ibey  are  prescribed  by      to  the  Comlitutlon  orlawaot  the  United  B 
the  grant  Itself;  for  where  land  and  francbisea   1.  Where  tbe  orlrinal  Jurisdiction  o~    '     " 
are  held  upon   condiliona   lo  be  aubsequeully      *"  -■  -   .-    --.—  .-  ^ 

performed,  "any  public  assertion  by  legislative 
act  of  tbe  cwoersbip  of  the  estate  after  default 
of  tbe  grantee — auch  as  an  act  rounilng  con- 
tral  of  them  and  appropriating  Ibem  to   par- 
ticular uses  or  granliug  tliem  to  others  lo  carry 
out  ifaeorlgtaalciblect — will  be  equally  effect-   *  A  ■"« 
ual  and  operative.       fariiDiorH  v.  S^nnaola      J"  ""^ 
dP.B.  Co.  »sn.    S.  63   [83:535];    A™   Or-      11"  h. 
leant  Pof-  R.Co.  v.    Unii^  Statu,  12*  V.   S.   ,  „   T, 
131  [81:388].     In  the  case  of  a  private  grant,      thed,^ 
an  entry  by  the  grantor,  or  any  act  equivalent      -waat  ol 
thereto,  sbowlog  a  purpose  lo  lake   adTBiitiiee      piainilfl 
of  the  breach  of  condition  subsequent,  and  to   ^  Where 
reclaim  the  estate  forfeited  by  sucb  breach.  Is      qq  reversal  in  tbi 
u11  that  ts  required.     What  whs  done  by  Ibe      br  the  can;  wbo 
trustees  Hanna,  McLean  and  Bancroft  evinced,       not  within  lis  ]u  rind  icclon. 
454]intbeclearestpo8siblem8tiner.their»pur-  {No.i.  ]020,  1031,781.] 

pose  lo  reclatm  tbe  property  and  HghtB  granted    Argued  Jan.  !£.  IS,1S94.     Jkeidtd  Manh  19, 
to  BrookB,  becBuae  of  the  failure  to  perform  the  189^ 

condition  upon  which  be,  or  any  one  claimitig 

under  hi m,  wse  eniltled  to  bold  the  property.  .  ppeaT.S  from  decrees  of  the  Clrcuil  Court 
UodertbeTiew  we haTeeipres8ed,lt  becomes  A  of  the  United  States  for  the  Weaiem  IMa- 
unnecessary  to  consider  other  quesllone  dia  ^^^^^  of  Tennessee,  dismissing  tbe  above  en- 
cussed  by  counsel;  and  It  results,  and  we  bo  ,i„^,  ^^^  ji,^  fi„t  caae,wu  a  luit  Inequity 
adjudge,  that  the  plainliffs  are  not  entitled  to  brought  by  the  slate  of  Tennessee  and  tha 
have  the  property^  in  question  or  any  pan  county  of  Shelby  lo  that  state.  a(rainst  tbe 
'tr2l'±  t  '!il"f.'«:S  °',^^!'/J'i7J^"i    U-i-  *  Pla^iW  Bank,  a  corporation  of  that 

!r  taxes  alleged  to  be  dua 
ily,  and  was  dinmissed  o 


Invoked  upon  tbe  lols 
(round  that  lira  delermlDatloD  of  tbesalt  de- 
pends upon  some  qiieetlon  ot  a  FMervl  natar^ 
It  must  appear,  al  tbe  outset,  from  the  decUu>> 
tlon  or  tbe  bill  of  the  partf  suing,  that  the  suit  li 


T  the  OODii 
fnlted  etalea,  doe*  not  make  tbe  suit 
inder  that 'Jonailtutlon  or  tbose  laws. 
It  In  the  pellUoD  tor  mnoval,  or  ID 

latlou  ot  a  Federal  question  br  tba 

drcult  oourt  Is  without  jurtkllctloB, 

n  tbii  Dciurt  the  Duels  are  lo  be  bom* 
lugbt  Into  that  court  a  oaBB 


for   $83,901.80   agsinst  the    Knnsm   City   & 
Soutbrm  Conslruciion  Company. 
T/it  dttree  beU/it  u  ajfirmtd. 


N<yiK.— Alto  removal  vfeau»t»,  under  Act  of  IH75; 
titUentli:p.  see  note  to  Slcycr  T.  Delaware  R. 
Const.  Oo.  K;  t«3. 

At  to  remrwal  bv  <mt  of  (lOO  or  more  lUftnaantK 
eepanMt  eonCroEwnla,  see  note  to  Sloaue  v.  An- 
derson. IB:  (M. 

.^(tormnnilor  caiMUto  Dhiled  Stale*  cmirU  Jot 
total  prc^idlcc  ten  note  M  aattie<>  v.  Fuenus.  23: 
K4.  and  to  JcSeiaon  v.  Driver,  2R:  W. 

At  to  reavaniS  of  coums  from  tlau  to  Ftdernt 
couTtt  viluTt  VHiUa  »al«Coii«tituliun.  AU  of  Con- 
I&2  V.  8. 


the  ground  that  tbe  capital  stock  of  said  bank, 
was  exempt  from  taxation.  Tbe  second  case, 
was  a  like  suit  in  equity,  brought  by  tbe  sanio 
plaintiffs  aiTRinst  theBank  of  Commerce,  acor- 
poralionof  Tennessee  etal.,  and  waadiamlsipd 
OD  demurrer.  The  tbird  case  was  a  stiit  ia 
equity  by  Ibe  state  of  Tencestiee,  sod  city  of 
Memphis,  agniostlheBank  of  Commerce  etal, 
Tbe  case  was  removed  teto  ibe  United  Slate* 
circuitcourt  upon  tbe  petition  of  the  defendaot 
corporation  upon  the  ground  that,  by  reaaoDof 

grta,  or  trtatv  coma  In  giKMlon.  see  note  to  Uttli 
York  Oold  Wiub.  k  W.  Co.  v.  Reyo,  St:  M. 

At  to  ey^eA  rioMt:  renwuol  o/ caiU'C).' wh<n  dents^ 
see  nore  to  Civil  Rlirhts  Cases.  tT;83$. 

^41  to  rtmnual "/  actions  ooaliMninf era:  Ree.  Slol. 
I  eu.  see  Dole  to  Darts  v.  aouib  Carolina,  t!:  BH. 

AttortnnvtAntravtU:  rioJiC  to  maotK,'  irrDiiniIi</ 
remntafc  cHUrrnhlp;  prefuillct  irr  liicat  Injlueno*: 
J^WIei'Ol  iTuuifon.'  parf  lex.  see  note  to  Butler  r.  tfa- 
tlunal  Home  (or  Disabled  Toluoleer  SakUera^  Mi 
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tlM  exftfppCfoo  te  iU  charter,  the  tax  act  of 
Tenueaeee  oo  which  the  plaintiffs  relied,  was 
repupiant  to  the  proTision  of  the  United  States 
CoDStitulioD,  that  oo  state  shall  pass  any  law 
impaiiinfr  the  oblifrations  of  a  contract.  Id 
the  United  States  circuit  court,  a  demurrer  on 
same  grounds  was  sustained  and  the  suit  dis- 
missed. Decrees  in  the  first  and  second  cases, 
rerersed,  and  the  cases  remanded  to  the  United 
States  circuit  court  with  directions  to  dismiss 
the  soils  for  want  of  jurisdiction.  Decree  in 
the  third  case  reversed,  and  case  remanded  to 
the  United  States  circuit  court  with  directions 
to  remand  it  to  the  state  court. 
See  the  third  case  below,  58  Fed.  Bep.  785. 

Statement  bj  Mr.  Justice  Gray: 
The  fiist  case  was  a  bill  in  equity,  filed  Jan- 
uary »6,  1898,  in  the  Circuit  Court  of  the 
United  SUies  for  the  Western  District  of  Ten- 
neisee,  by  the  state  of  Tennessee  and  the  county 
of  Shelby  in  that  state,  against  the  Union  h 
Planters'  Bank  of  Memphis,  a  corporation  or- 

gunized  under  the  laws  of  Tennessee,  and  hav- 
glls  place  of  business  at  Memphis  in  Shelby 
coimly,  and  against  8.  P.  Read  and  W.  il 
Williamson,  citizens  of  the  state  of  Tennessee, 
455 1  to  reooTer  taxes  alleged  to  be  due  to  *ihe 
itateand  county  for  the  years  1887-1891,  tinder 
thegencral  tax  act  of  the  state  of  1887,  chap.  2. 

The  l)ill,  after  alleging  that  the  original  char- 
ter of  the  defendant  corporation,  granted  by 
the  state  of  Tennessee  in  1858,  provided  "  thai 
said  company  shall  pay  to  the  state  of  Tennes- 
•ee  an  annual  tax  or  one  half  of  one  per  cent 
mi  each  share  of  stock  subscribed,  which  shall 
be  in  lieu  of  all  other  taxes;"  and  Elating  the 
pfovisions  of  the  tax  act  of  1887,  relied  on  by 
the  plaintiffs,  made  the  following  allegations: 

"  The  defendant  bank  claims  that  both  its 
capital  stock  and  the  shares  of  stock  in  the 
hands  of  its  stockholders  are  exempt  from  tax- 
ation by  virtue  of  its  charter.  Complainants, 
however,  are  advised  sud  submit  that  the  ex- 
emption contoined  in  said  charter  applies  to  the 
shares  of  stock  only  and  not  to  the  capital  stock 
of  said  institution,  and  that  the  latter  in  any 
event  ii  subject  to  the  taxing  power  of  the 
itote." 

'*  It  may  be,  however,  that  complainants  are 
mistaken  in  tbe  foregoing  construction  of  the 
charter,  and  that  the  shares  of  stock  are  tax- 
able and  the  capital  stock  of  said  institution 
exempt.  The  question  is  one  of  law,  and  is 
•ubmitted  to  the  court  for  determination." 

In  view  of  the  latter  alternative,  the  bill  al- 
leged that  the  corporation  had  each  year  re- 
fiMcd,  on  demand  of  the  assessing  officers  of 
tbe  state,  to  snve  them  a  list  of  its  stockhold- 
ers; made  Williamson,  a  stockholder,  and 
Read,  the  cashier  of  the  bank,  defendHUts;  and 
required  the  latter  to  disclose  on  oath  the  names 
of  the  other  stockholders  and  the  number  of 
their  shares,  in  order  that  tbev  might  be  made 
defendants  and  proper  leiiei  be  had  against 
them. 

The  bill  also  set  forth  the  amounts  of  taxes 
due  from  the  corporation  in  one  Hiteriiative,  or 
from  the  stockholders  in  the  other,  amounting 
OD  either  view  to  more  than  $5000;  and  con- 
cKuded  as  follows: 

"Complainants  further  state  and  show  that 
defendant  claims  that  under  and  by  virtue  of 

SMS 


tbe  terms  of  its  charter  both  its  shares  of  stock 
and  its  capital  stock  are  exempt  from  taxation, 
excepting  only  the  one  half  of  one  per  cent  pre- 
scribed by  the  charter;  and  that  the  revenue  law 
of  the  state,  'undertaking  to  tax  the  one  |45G 
or  the  other,  is  void  because  in  violation  of  the 
clause  of  the  Constitution  of  the  United  States 
which  forbids  the  state  to  pass  any  law  impair- 
ing the  obligation  of  a  contract.  It  claims  im- 
munity from  taxation  upon  that  ground,  and 
upon  none  other.  The  case  is  therefore  one 
arising  under  the  Constitution  of  the  United 
States  and  within  the  jurisdiction  of  this  court, 
this  bill  being  brought  to  obtain  an  adjudica- 
tion of  the  question  of  the  exemption  of  the 
shares  of  stock,  or  of  the  capital  stock,  or  both, 
of  the  defendant  bank.  Complainants  aver 
that  by  the  statute  laws  of  the  state  of  Tennes- 
see they  respectively  have  liens  upon  the  cap- 
ital stork  of  said  bank,  and  upon  any  property 
in  which  the  same  mav  be  invested,  for  the 
payment  of  any  sums  that  may  be  adjudged 
due  from  Uie  defendant  bank  on  sccount  of 
taxes  laid  on  said  capital  stock,  and  liens  upon 
the  shares  of  stock  in  said  bank  for  any  taxes 
upon  said  shares  that  may  be  adjudged  due 
thereon. 

* 'Premises  considered,  complainants  pruy 
that  the  parties  named  as  such  in  the  caption 
lie  made  defendants  hereto;  that  subpoena  and 
copy  i&sue,  returnable  to  the  next  proper  rule 
day,  according  to  the  practice  of  the  court,  re- 
quiring them  to  appear  and  answer  the  allcira- 
tions  of  this  bill,  the  defendant  Q.  P.  Kt  ad 
answering  under  oath  and  making  discovery 
as  asked  in  the  body  of  the  bill,  that  the  court 
will  construe  the  charter  of  defendant  com- 
pany, and  pass  upon  the  claim  of  immunity 
from  taxation  »et  up  by  defendant  company 
and  its  stockholders,  adjudging  the  liability  of 
the  one  or  the  other,  or  both,  to  taxation,  de- 
termining upon  which  the  taxes  are  laid  for 
the  several  years  mentioned  in  the  bill,  render- 
ing judgment  accordingly,  and  euforciDg  tlie 
liens  given  by  the  statute  laws  of  tlie  state; 
and  that  the  court  will  grant  such  further  re- 
lief, general  and  special,  as  complaiuunls  in 
equity  ought  to  have." 

Tbe  defendants  filed  an  answer,  admitting 
most  of  the  facts  alleged  in  tbe  bill,  and  that 
the  defendant  corporation  "claims  that  under 
and  by  virtue  of  the  terms  of  its  charter,  both 
its  shares  of  stock  and  its  capital  stock  are  ex- 
empt from  taxation,  excepimg  only  the  one 
half  of  one  per  cent  prescribed  by  the  charter, 
and  that  the  revenue  law  of  a  state',  undertaking 
to  *tax  the  one  or  the  other,  is  void,  be  [45T 
cause  in  violation  of  that  clause  of  tTe  Constitu- 
tion of  the  United  States  which  forbids  the  state 
to  pass  any  law  impairing  the  obligation  of  a 
contract;"  stating  that  "it  does  claim  immunity 
from  taxation  upon  that  ground,  but  not,  aa 
alleged  in  the  bill,  upon  none  other;"  and 
settmg  up,  as  additional  grounds  of  defense, 
that  the  exemption  of  the  corporation  and  its 
stockholders  from  taxation,  except  as  provided 
in  its  charter,  bad  been  adjudicated  and  estab- 
lished by  the  decision  of  this  court  in  Farrin^ 
ton  V.  fennmee,  95  U.  S.  679  124:  05*^]  and  by 
tbe  decision  of  the  supreme  court  of  Tennesaeo 
in  Memphis  v.  Dnion  dt  P.  /iank^  91  Tern. 
546;  and  also  that  they  were  so  exempt  from 
taxation  under  the  constitution  and  laws  of 
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Teniieflwe;  and  fofiistiDg  tbat  tbe  case  was 
Dot  one  ariaiDg  under  the  Constitution  and 
laws  of  tbe  United  States,  nor  within  the  iu- 
risdiction  of  tbe  circuit  court  of  the  United 
States. 

Tbe  plaintiffs  filed  a  general  replication; 
and  tbe  court  entered  tbis  decree:  "Tbis 
cause  came  on  for  fioal  bearing  on  tbe  plead- 
ings and  proofs,  and  having  been  argued  by 
counsel  and  considered  by  the  court,  tbe  court 
is  of  tlie  opioiou  as  follows,  to  wit:  First, 
tbat  tbe  objection  to  the  jurisdiction  of  the 
court  set  up  in  tbe  answer  of  tbe  defendants  is 
not  Will  taken;  tbat  tbe  jurisdiction  of  the 
court  sliould  be  sustained,  aud  the  cause  de- 
termined on  its  merits;  second,  that  by  the 
cburter  of  the  defendant  bank  botb  the  capital 
stock  of  tbe  i>ai(i  bank  and  the  sbarcs  of  stock 
therein  are  exempt  from  taxation ;  third,  that 
the  defense  of  res  judicata  set  up  in  tbe  answer 
need  not,  therefore,  be  passed  upon.  It  is 
therefore,  ordered,  adjudged  and  decreed  that 
tbe  bill  of  complaint  herein  be,  and  is  hereby, 
dismissed  at  the  cost  of  complainants."  The 
plaintiffs  appealed  to  this  court. 

Tbe  tecond  case  was  a  like  bill  in  equity, 
filed  at  tbe  same  time  by  the  state  of  Teones 
see  and  the  county  of  Shelby  against  the  Bank 
of  Commerce,  a  corporation  of  Tennessee  and 
eslnblished  at  Memphis,  and  against  its  cashier, 
and  one  of  its  stockholders,  both  citizens  of 
Tennessee;  and  was  dismissed  on  demurrer; 
and  the  plaintiffs  appealed  to  this  court. 
45H1  *The  third  case  was  a  bill  in  equity, 
filed  October  22,  1891,  in  tbe  chancery  court  of 
Shelbycounty,  by  the  state  of  Tennessee  and  the 
city  of  Memphis  against  the  Bank  of  Commerce 
and  its  cashier;  aud  was  substantially  similar 
to  tbe  bills  in  tbe  other  cases,  except  in  omit- 
ting the  la9t  paraiirapb  but  one.  relating  to  the 
Constitution  of  the  United  States,  the  iurisdic 
tion  of  the  circuit  court  of  the  United  Spates, 
and  the  lien  of  tbe  plaintiffs.  The  case  was 
removed  into  tbe  circuit  court  of  the  United 
States  upon  the  petition  of  tbe  defendant  cor- 
poration, upon  the  ground  tbat,  by  reason  of 
tbe  exemption  in  its  charter,  the  tax  act  of 
Tennessee,  on  which  the  plaintiffs  relied,  was 
repugnant  to  the  provision  uf  the  Constitution 
of  the  United  Slates  that  no  state  shall  pass 
any  law  impairing  tbe  obligation  of  a  contract. 
In  the  circuit  court  of  the  United  Slates,  a  de- 
murier  to  tbe  bill,  on  tbe  same  ground,  was 
filed  and  sustained,  and  a  final  decree  entered, 
dismissing  the  bill.  TenneMeev.  Bankof  Com- 
merce, 53  Fed.  Rep.  735.  Tbe  plaintiffs  ap- 
pealed to  tbis  court. 

Messrs,  S.  P.  Walker  and  0.  W.  Meicalf 
for  appellants. 

Messrs,  Julius  A.  Taylor »  Thomas  B. 
Turley»  William  H*  Carroll  and  Henry 
Graft  for  appellees. 

Mr.  Justice  Gray  delivered  tbe  opinion  of 
tbe  court: 

We  find  it  unnecessary  to  consider  other  ob- 
jections to  tbe  maintenance  of  these  three  bills, 
or  of  any  one  of  them,  because  we  are  clearly 
of  opinion  that  each  suit  is  not  one  arising  un- 
der the  Constitution  and  laws  of  the  United 
States,  of  whicb  the  circuit  court  of  the  United 
States,  bas  jurisdiction,  either  original,  or  by 
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removal  from  a  state  court,  under  the  Act  of 
March  3,  1887.  chap.  873.  as  corrected  bv  tbe 
Act  of  August  18,  1888,  chap.  8C6  (25  Stat  at 
L.  484). 

*The  3d  Article  of  tbe  Constitution,  r459 
said  Ohief  Justice  Marshall,  "enables  tbe  judicial 
department  to  receive  jurisdiction  to  the  full 
extent  of  tbe  Constittition,  laws  and  treaties  of 
tbe  United  States,  when  any  question  respect- 
ing them  sball  assume  such  a  form  tbat  the 
ludicial  power  is  capable  of  acting  on  it. 
That  power  is  capable  of  acting  only  when 
tbe  subject  is  submitted  to  it  by  a  party  who 
asserts  his  rights  in  tbe  form  prescribed  by 
law.  It  then  becomes  a  case,  and  tbe  Consti- 
tution declares  tbat  the  judicial  power  shall 
extend  to  all  cases  arising  under  tbe  Constitu- 
tion, laws  and  treaties  of  the  United  States." 
And  "when  a  question  to  which  tbe  judicial 
power  of  the  Union  is  extended  by  the  Con- 
stitution forms  an  ingredient  of  the  original 
cuuse,  it  is  in  the  power  of  Conuress  to  give 
the  circuit  eourts  jurisdiction  of  that  cause, 
altboueb  other  questions  of  factor  of  law  may 
he  involved  in  it."  But  "the  right  of  ibe 
plaintiff  to  sue  cannot  depend  on  the  defense 
which  the  defendant  may  choose  to  set  up. 
His  right  to  sue  is  anterior  to  that  defense  and 
must  depend  on  tbe  state  of  things  when  the 
action  is  brought.  Tbe  questions  whicb  tbe 
case  involves,  then,  roust  determine  its  char- 
acter, whether  those  questions  be  marie  in  ibf» 
cause  or  not."  O^rn  v.  Rank  of  UhUcff 
States,  22  U.  S.  9  Wheat.  738,  819.  823,  8»M 
[6:  204,  223.  224].  In  tbis  last  clause  as  tbe 
context  shows,  tbe  word  **tben"  (though 
printed  between  commas)  means  "at  that  time," 
that  is  to  sny,  "when  the  action  is  broucht." 

The  earliest  Act  of  Coucress,  whicb  con- 
ferred on  the  circuit  courts  of  tbe  United 
States  general  jurisdiction  of  suits  of  a  ciyil 
nature,  at  common  law  or  in  equity,  '*  arising 
under  tbe  Con.stitution  or  laws  of  tbe  United 
States,  or  treaties  made  or  whicb  shall  be  made 
under  their  authority,"  was  the  Act  of  Marcb 
8,  1875,  chap.  137.  18  Stat,  at  L.  470.  Under 
section  1  of  that  Act,  providing  tbat  those 
couits  should  have  ori^'nal  cognizuuceof  such 
suits  when  tbe  matter  in  dispute  exceeded  the 
sum  or  value  of  J|5oOO,  their  jurisdieiion  waa 
exercised  in  cases  in  which  tbe  plain  tiff's  state- 
ment of  his  cause  of  action  showed  tbat  be 
relied  on  some  right  under  tbe  Constitution  or 
laws  of  the  United  States.  FeiUlmany.  Pack- 
ard, 109  U.  S.  421  [27:  984];  Kansas  Pac.  R. 
Co.  V.  Atchison,  T.  <fc  8.  P,  H.  Co.  112U.  8.  414 
128:7941:  *Xew  Orleans  v.  Houston,  119[4«0 
U.  8.  265  [30:4111;  Bachrack  v.  Iforton,  182 
U.  S.  837  [33:  3T7J;  Cooke  y.  Atery,  147  U.  8. 
375  [37:  209J.  And  under  section  2  of  tbat 
Act,  which  provided  that  any  suit  of  a  civil 
nature,  at  law  or  in  equity,  brought  in  any 
state  court,  '*  and  arising  under  tbe  Constitution 
or  laws  of  the  United  States,  or  treaties  made 
or  which  shall  be  made  under  their  authority,'' 
might  be  removed  bv  either  party  into  the  cir- 
cuit court  of  the  United  States,  il  was  held 
suflSrient  to  justify  a  removal  by  the  defend- 
ant tbat  tbe  record  at  tbe  time  of  the  removal 
showed  that  either  party  claimed  a  right  under 
the  Constitution  or  laws  of  the  Uniteil  States. 
New  Orleans,  M.  Jt  T.  R.  Co,  v.  Mississippi^ 
102  U.  S.  185  [26:96];    Ames  v.  Kansas,  111 
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U.  8.  440,  462  [88: 488.  487]:  Brown  v.  Hous- 
ton, 114  U.  S.  622  129: 2571;  Protident  Sav,  L. 
Amir.  Society  v.  Ford,  114  U.  S.  635.  642  [29: 
261.  2641;  PaciJU  R.  Removal  Cases,  115  U.  S. 
1  [29:3191;  Tennessee  v.  WhititortK  117  U.  8. 
129. 139  L29:  880.  838];  Southern  Pac  R.  Co, 
V.  California,  118  U.  S.  109  [80:103];  Boek  v, 
P^kins,  139  U.  8.  628  [85: 314]. 

But.  as  has  been  decided  under  that  Act, 
"the  suit  must  be  one  in  wbicb  some  tide, 
rigbt,  privilege  or  immunity  on  wbicb  tlie 
recovery  depends  will  be  defeated  by  one  con- 
struction of  tbe  Constitution,  or  a  law  or  treaty 
of  tbe  United  8tates.  or  sustained  by  a  con- 
traiy  construction;"  Carson  v.  Dunham,  121 
U.  8.  421.  427  [30: 992.  994];  "a  cause  cannot 
be  removed  from  a  state  court  simply  because. 
in  tbe  progress  of  tbe  litigation,  it  may  become 
necessary  to  give  a  constructioo  to  tbe  Consti- 
tution or  laws  of  tbe  United  8tates;"  LittU 
York  Gold  Wash,  db  W.  Co.  v.  Keyes,  96  U.  8. 
199.  208  [24:656,  668];  and  "tbe  question 
wbetber  a  party  claims  a  ricbt  under  tbe 
Constitution  or  laws  of  tbe  United  States  is  to 
ascertained  by  tbe  legal  construction  of  its  own 
allegations,  and  not  by  tbe  effect  attributed  to 
tbose  allegations  by  tbe  adverse  party."  Cen- 
tral R.  Co.  of  N.  J.  V.  MilU,  113  U.  B.  249, 
257  [28:  949.  951]. 

Even  under  tbe  Act  of  1875.  the  Jurisdiction 
of  tbe  circuit  court  of  tbe  United  States  could 
not  be  sustained  over  a  suit  originally  brought 
in  that  court,  upon  the  ground  that  the  suit 
was  one  arising  under  the  Constitution,  laws 
or  treaties  of  tbe  United  States,  unless  that 
appeared  in  tbe  plaintiff's  statement  of  his  own 
claim.  This  was  distinctly  adjudged,  and  the 
reasons  clearly  stated,  in  MetcUf  v.  Watertoicn, 
46 11 128  U.S.  586. 689  [82: 543. 544].*in  wbicb 
Mr,  Justice  Harlan,  after  pointing  out  that  the 
cases,  in  wbicb  it  bad  been  held  sufficient  that 
the  Federal  question  upon  which  tbe  case  de- 
pended was  first  presented  by  tbe  answer  or 
glea  of  tbe  defendant,  were  cases  of  removal. 
I  which,  therefore,  tbe  requisite  of  jurisdic- 
tion appeared  on  the  recora  at  the  time  when 
the  jurisdiction  of  tbe  circuit  court  of  the 
United  States  attached,  said:  "  Where,  how- 
ever, the  original  jurisdiction  of  a  circuit  court 
of  tbe  United  States  is  invoked  upon  the  sole 
ground  that  tbe  determination  of  the  suit  de 
pends  upon  some  question  of  a  Federal  nature, 
it  must  appear,  at  the  outset,  from  the  declara- 
tion or  the  bill  of  the  party  suing,  that  the  suit 
is  of  that  character;  in  other  words,  it  must 
appear,  in  that  class  of  cases,  that  the  suit  was 
one  of  which  the  circuit  court,  at  the  time  its 
jurisdiction  Is  invoked,  could  properly  take 
cognizance.  If  it  does  not  so  appear,  then  t)ic 
court,  upon  demurrer  or  motion,  or  upon  its 
own  inspection  of  the  pleading,  must  dismiss 
the  suit;  just  as  it  would  remand  to  the  state 
court  a  suit  which  the  record,  at  the  time  of 
removal,  failed  to  show  was  within  the  juris 
diction  of  tbe  circuit  court.  It  cannot  retain 
it  in  order  to  see  whether  the  defendant  may 
not  raise  some  (question  of  a  Federal  nature 
upon  which  the  right  of  recovery  will  finally 
depend  ;  and  if  so  retained,  the  want  of  juris 
diction,  at  tbe  commencement  of  the  suit,  is 
Dot  cured  by  an  answer  or  plea  which  may 
suggest  a  qirestioo  of  that  kind."  That  view 
has  been  affirmed  and  acted  on  at  the  present 
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term  in  Colorado  Cent,  C^nsol,  Min.  O9,  t. 
Turek,  150  U.  S.  138.  143  [37: 1080. 1082]. 

The  same  rule  applies,  more  comprehensive- 
ly, to  the  acts  of  1887  and  188S.  In  section  1. 
as  thereby  amended,  the  words  giving  original 
cognizance  to  tbe  circuit  courts  of  the  United 
States  in  this  class  of  cases  are  the  same  as  in 
tbe  Act  of  1875  (except  that  the  jurisdictional 
amount  is  fixed  at  $2000)  and  it  is  therefore 
essential  to  their  jurisdiction  that  the  plaintiff's 
declaration  or  biU  should  show  that  be  asserts 
a  right  under  tbe  Constitution  or  laws  of  tbe 
United  States.  But  tbe  corresponding  clause 
in  section  2  allows  removals  from  a  state  court 
to  be  made  only  by  defendants,  and  of  suits'*of 
wbicb  the  circuit  courts  of  tb&  United  States 
are  given  ^original  jurisdiction  by  tbe  [403 
preceding  section,"  thus  limiting  the  jurisdic- 
tion of  a  circuit  court  of  tbe  United  States  on 
removal  bv  the  defendant,  under  this  seel  ion. 
to  such  suits  as  might  have  been  brought  in 
that  court  bv  the  plaintiff  under  the  first  sec- 
tion. 24  Stat,  at  L.  553 ;  25  Stat,  at  L.  484. 
The  change  is  in  accordance  with  the  general 
policy  of  tliese  acts,  manifest  upon  their  face, 
and  often  recognized  by  this  court,  to  contract 
tbe  jurisdiction  of  the  circuit  courts  of  tbe 
United  States.  Smith  v.  I^fon,  133  U.  S.  815, 
820  [33:635,  6871;  Ex  parte  Pennsi/lmnia  Co. 
137  U.  S.  451,  454  [34:  738,  740];  Fisk  v. 
Uenarie,  142  U.  8.  459,  467  [35: 1080.  10821; 
Eb  parte  S/iawC'Shaw  v.  Quiney  Min.  Co,'^) 
145  U.  8.  444.  449  [36:768.  77 if;  GetUng  v. 
Baltimore  d  0.  R.  Co.  ante^  p.  3ll. 

Congress,  in  making  this  change,  may  well 
have  had  in  mind  tbe  reasons  which  so  eminent 
a  judge  as  Mr.  Justice  Miller  invoked  in  sup- 
port of  bis  dissent  from  the  original  decision 
that  a  defense  under  the  Constitution,  lawi;  or 
treaties  of  the  United  Slates  was  suflicient  to 
justify  a  removal  by  the  defendant  under  the 
Act  of  1875.  *'Looking,"  said  he,  '*to  the 
reasons  wliicb  may  have  infiuenced  Congress, 
it  may  well  be  supposed  that  while  that  Ixidy 
intended  to  allow  tbe  removal  of  a  suit  where 
tbe  very  foundation  and  support  thereof  was  a 
law  of  the  United  States,  it  did  not  intend  to 
authorize  a  removal  wheie  the  cause  of  action 
depended  solely  on  the  law  of  the  state,  and 
when  the  Act  of  Congress  only  came  in  ques- 
tion iocidentallv  as  part  (it  mi^'ht  be  a  very  small 
part)  of  the  defendant's  pica  in  avoidance,  in 
support  of  this  view,  it  may  be  added,  that  be 
in  such  case  is  not  without  remedy  in  a  Fed- 
eral court;  for  if  he  has  pleaded  and  tclied  on 
such  defen<tc  in  the  state  court,  and  that  court 
has  rieHded  a<;ainst  him  in  regard  to  it.  he  can 
remove  the  case  into  this  court  by  writ  of  error, 
and  have  the  question  he  has  thus  raised  de- 
cided hrre."  2ieu)  Orleans,  M.  d  T.  R.  f'o,  ▼. 
Mississippi,  102  U.  S.  135.  144  [26:90,  99]. 

The  acts  of  18S7  and  1888.  indeed,  coutaia 
special  provisions  as  to  particular  kinds  of 
cases  arisini^  under  the  Constitution  or  laws  of 
the  United  States.  By  section  8.  every  receiver 
or  mfluac:or  of  property,  appointed  by  a  court 
of  the  United  States,  is  permitted  to  be  sued 
without  the  previous  leave  of  that  court,  but  the 
suit  is  subject  to  its  general  equity  *ju-  [403 
risdiction  so  far  as  necessary  to  the  ends  of 
justice.  By  section  5.  nothing  in  this  Act  is  to 
repeal  or  ofrcct  anr  iurisdiction  or  right  men- 
tioned in  sections  041.  642,  64S,  722,  or  title  24 
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of  the  Reriaed  Statutes,  or  the  Act  of  March  1, 
1875,  chap.  114,  all  of  which  relate  to  suits 
concerDin^  civil  rights,  aud  section  643  relates 
also  to  the  removaiof  suits  against  offlcers  or 
other  persons  acting  or  claiming  under  anj 
revenue  law  of  the  United  States;  or  in  the 
Act  of  March  8,  1875,  chap.  187,  ^  8,  which 
relates  to  notice  to  alnent  defendants  in  suits 
to  enforce  or  to  remove  liens.  And  section  6 
€xprt«Bly  repeals  section  640  of  the  Revised 
Statutes,  which  authorized  any  suit  com- 
menced in  a  state  court  against  anj  corpora- 
tion, other  than  a  banking  corporation,  organ- 
ized under  a  law  of  the  United  States,  to  be  re- 
moved into  the  circuit  court  of  the  United 
States  upon  the  petition  of  the  defendant  stat- 
ing that  it  had  a  defense  arising  under  or  by 
virtue  of  the  Constitution,  or  of  any  treaty  or 
law  of  the  United  States.  (24  Stat,  at  L.  554, 
555;  35  Stat.  atL.  436.)  But  those  provisions 
have  no  application  to  the  cases  now  before  us, 
and  contain,  to  say  the  least,  nothing  tending 
to  show  that  it  was  intended  that  such  a  case 
as  any  of  these  might  be  removed  into  the  cir- 
cuit court  of  the  United  States  for  trial. 

The  difference  between  the  Act  of  March  8, 
1875,  and  the  later  acts  is  illustrated  b^  the  re- 
cent case  of  Texas  A  P,  B.  Co.  v.  Cox,  m  which 
receivers,  appointed  bv  a  circuit  court  of  the 
United  States,  of  a  railroad  corporation  deriv- 
ing its  corporate  powers  from  acts  of  Congress, 
were  sued  in  the  same  court,  without  previous 
leave  of  the  court,  after  the  Act  of  1887  took 
effect.  This  court,  speaking  by  the  Chief  Jui- 
(ice,  after  observing  that  the  corporation  would 
have  been  entitled,  under  the  Act  of  1875,  to 
remove  a  suit  brought  a^inst  it  in  a  state 
court,  maintained  the  Jurisdiction  of  the  circuit 
court  of  the  United  States  of  the  action  against 
the  receivers,  under  the  Act  of  1887,  upon  the 
ground  that  the  right  to  sue,  without  the  leave 
of  the  court  which  appointed  them,  receivers 
appointed  by  a  court  of  the  United  States,  was 
conferred  by  section  6  of  that  Act,  and  there- 
fore the  suit  was  one  arising  under  the  Consti- 
tution and  laws  of  the  United  States.  145  U. 
S.  508,  601,  608  [86:  820.  832]. 
4G4-]  *In  each  of  the  three  cases  now  before 
this  court,  the  only  right  claimed  by  the  plain- 
tiflfs  is  under  the  law  of  I'cnne^see,  and  they  hs- 
sert  no  right  whatever  under  the  Cunsiiliiliou 
and  laws  of  the  United  States.  In  the  first  and 
second  bills,  the  only  reference  to  the  Consti- 
tution or  laws  of  the  United  States  is  the  sug- 
gestion that  the  defendants  will  contend  that 
the  law  of  the  state  under  which  the  plaintiffs' 
claim  is  void,  because  in  contravention  of  the 
Constitution  of  the  United  States;  and  by  the 
settled  law  of  this  court,  as  appears  from  the 
decisions  above  cited,  a  suggestion  of  one  par- 
ty, that  the  other  will  or  may  set  up  a  claim 
under  the  Constitution  or  laws  of  the  United 
States,  does  not  make  the  suit  one  arising  un- 
der that  Constitution  or  those  laws.  In  the 
third  bill,  no  mention  is  made  of  the  Constitu- 
tion or  laws  of  the  Untied  States,  or  of  any 
right  claimed  under  either;  and  no  statement 
in  the  petition  for  removal,  or  in  the  demurrer, 
of  the  defendant  corporation,  can  supply  that 
want,  under  the  existing  Act  of  Congress. 

The  result  is  that,  in  the  first  and  second 
cases,  the  decrees  must  be  reversed,  at  the  cost  of 
the  plaintiffs,  and  the  cases  remanded  to  thedr- 
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cuit  court  of  the  United  States  with  directions  lo 
dismiss  the  bills  for  want  of  jurisdiction:  tad 
that,  in  the  third  case,  the  decree  must  be  re> 
versed,  at  the  cost  of  the  defendants,  and  the 
case  remanded  to  the  circuit  court  of  the  United 
States  with  directions  to  remand  it  to  the  stato 
court  from  which  it  was  removed.  The  coats  ha 
each  case  are  to  be  borne  by  the  party  who 
brought  into  the  circuit  court  of  the  United 
States  a  case  not  within  its  jurisdiction.  7Vr- 
rence  v.  8hedd,  144  U.  S.  527  [86:  5281;  Martin 
y.  Snyder,  148  U.  S.  663  [87:  602]. 
Decreet  reverted  aeeordmgly, 

Mr.  Jvetiee  White*  not  having  been  a  mem- 
ber of  the  court  when  these  cases  were  argued, 
took  no  part  in  their  decision. 

Mr.  /f{«<^e0  Harlan  dissenting: 

I  agree  that  the  decrees  in  the  first  and  second 
of  the  alK)ve  cases  must  be  reversed  with  direc- 
tions to  dismiss  the  bills  for  want  of  jurisdiction 
in  the  circuit  court. 

But  I  cannot  assent  to  the  proposition  that  the 
third  case,  which  was  originally  brought  in  one 
of  the  courts  of  the  state.  *was  not  remov-[405 
able  to  the  circuit  court  of  the  United  States 
upon  the  application  of  the  defendant  l>ank.  In 
that  case,  as  the  opinion  of  the  court  shows, 
the  state  sought  to  enforce  a  lien  for  taxes  al- 
leged to  have  been  given  by  a  general  statute 
of  Tennessee  upon  the  capital  stock  of  the  de- 
fendant. The  bank  defended  upon  the  ground 
that  its  stock  was  exempt  by  the  terms  of  its 
charter  from  such  taxation,  and  that  the  stat- 
ute under  which  the  state  brought  its  suit  was, 
if  applied  to  the  defendant,  repugnant  to  the 
provision  of  the  Coiistitution  of  the  United 
States  forbidding  the  states  from  passing  laws 
impairing  the  obliiriition  of  contracts. 

The  opinion  of  the  court  proceeds  upon  the 
general  ground  that,  while  a  plaintiff,  in  his 
cause  of  action  arises  under  the  Constitution 
or  laws  of  the  United  States,  or  under  some 
treaty  with  a  foreign  power,  may  invoke  the 
original  jurisdiction  of  the  circuit  court  of  the 
United  States,  a  drfendant  is  not  entitled,  un- 
der the  existing  statutes,  to  remove  from  the 
state  court  into  the  circuit  court  of  the  United 
States  any  suit  against  him,  in  respect  to  which 
the  original  jurisdiction  of  the  Federal  court 
could  not  be  invoked  by  the  plain Uff,  eyen 
where  his  defense  goes  to  the  whole  cause  of 
action  set  forth  in  the  bill,  declaration,  or  com- 
plaint, and  is  grounded  entirely  upon  the  Oom' 
etitution  of  the  United  States,  or  upon  an  Ad 
of  Congrets,  or  upon  a  treaty  betvoeen  the  United 
isiatce  and  a  foreign  power.  Of  course  the  cases 
excepted  by  the  5th  section  of  the  Act  of  1887, 
25  Slat,  at  L.  486,  chap.  866,  to  be  presently 
referred  to,  cannot  be  brought  under  this  rule. 

Bj  thf"  Judiciary  Act  of  1780,  the  original 
jurisdiction  of  the  circuit  courts  of  the  United 
States,  in  suits  of  a  civil  nature,  at  common 
law  or  in  equity,  was  restricted  to  those  in 
which  the  value  of  the  matter  in  dispute  ex* 
ceeded,  exclusive  of  costs,  the  sum  or  value  of 
five  hundred  dollars,  and  in  which  the  United 
States  were  plaintiffs  or  petitioners,  or  an  alien 
was  a  party,  or  Die  suit  was  between  a  citizen 
of  the  state  in  which  it  was  brought  and  a  cit- 
izen of  another  state.  And  the  right  of  re- 
moval was  given  only  to  the  defendant  in  a 
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toit  oommeoced  in  a  state  court  against  an 
alieD,  or  by  acitizeo  of  tbe  state  in  which  tho 
4601suit  was  brought  against  a  'citizen  of  an- 
other state,  and,  under  certain  circumstances, 
to  the  parly  in  an  action  in  which  the  title  to 
land  was  concerned  who  relied  upon  a  grant 
from  a  state  other  than  that  in  which  tbe  ac- 
tion was  pending.  1  Stat,  at  L.  78, 79.  chap.  20. 

Tbe  Act  of  1875  enlarged  the  originaljuris- 
diction  of  tbe  circuit  courts  of  the  United 
States  so  as  to  embrace  all  suits  of  a  civil 
Dature,  at  common  law  or  in  equity,  in  which 
the  matter  in  dispute  exceeded,  exclusive  of 
costs,  the  sum  or  value  of  five  hundred  dollars, 
and  "arising  under  tbe  Constitution  or  laws  of 
the  United  Slates,  or  treaties  made,  or  which 
shall  be  made,  under  their  authority,  or  in 
which  the  United  States  are  plaintiUs  or  peti- 
tioners, or  in  which  there  shall  be  a  contro- 
Tersy  between  citizens  of  different  states  or  a 
controversy  between  citizens  of  the  same  state 
claiming  lands  under  grants  of  different  states, 
or  a  controversy  between  citizens  of  a  state 
and  foreign  states,  citizens,  or  subjects."  In 
respect  to  each  of  these  cases  that  Act  pro- 
Tidied  that  " either  party  may  remove  said  suit 
into  the  circurt  court  of  tbe  United  States 
for  the  proper  district."  18  Stat,  at  L.  470, 
cbap.  187. 

The  Act  of  1887,  as  amended  in  1888,  left 
the  original  lurisdiction  of  tbe  circuit  courts 
of  tbe  United  States  precisely  as  it  was  estab- 
lished by  the  Act  of  1875,  except  that  it  in- 
creased the  sum  or  value  of  tbe  matter  in  dis- 
pute, necessary  to  give  jutisdiction  to  two 
thousand  dollars,exclu8ive  of  interest  and  costs. 
26  Stat,  at  L.  434,  chap.  8C6. 

The  Act  of  1887  further  provided  as  fol- 
lows: 

"Sec.  8.  That  any  suit  of  a  civil  nature,  at 
law  or  in  equity,  arising  under  the  Constitu- 
tion or  laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under  their 
authority,  of  which  the  circuit  courts  of  the 
United  States  are  given  original  jurisdiction 
by  the  preceding  section,  which  may  now  be 
pending,  or  which  may  hereafter  be  brought, 
m  any  state  court,  may  be  removed  by  the  de- 
fendant or  defendants  therein  to  the  circuit 
court  of  tbe  United  States  for  tbe  proper  dis- 
trict. Any  other  suit  of  a  civil  nature,  at  law 
or  in  equity,  of  which  the  circuit  courts  of  the 
United  States  are  given  jurisdiction  by  the  pre- 
ceding section,  and  which  are  now  pending,  or 
467]  which  *may  hereafter  be  brought  in  any 
state  court,  may  be  removed  into  tbe  circuit 
court  of  the  United  States  for  the  proper  dis- 
trict by  the  defendant  or  defendants  therein 
being  non-residents  of  that  state;  and  when  in 
any  suit  mentioned  in  this  section  there  shall 
be  a  controversy  which  is  wholly  between  cit- 
izens of  different  states,  and  which  can  be 
fully  determined  as  between  them,  then  either 
one  or  more  of  the  defendants  actually  inter- 
ested in  such  controversy  may  remove  said  suit 
into  the  circuit  court  of  the  United  States  for 
the  proper  district." 

*'oec.  8.  That  whenever  anv  party  entitled 
lo  remove  any  suit  mentioned  in  the  next  pre- 
ceding section,  except  in  such  cases  as  are  pro- 
Tided  for  in  the  last  clause  of  snid  section, 
may  desire  to  remove  such  suit  from  a  slate 
ecfuri  to  the  circuii  court  of  the  United  States, 


be  may  make  and  file  a  petition  in  such  suit  in 
such  state  court  at  the  time,  or  any  time  be- 
fore the  defendant  is  required  by  the  laws  of 
the  state  or  the  rule  of  the  state  court  in  which 
such  suit  is  brought  to  answer  or  plead  to  tbe 
declaration  or  complaint  of  the  plaintiff  for 
tbe  removal  of  such  suit  into  the  circuit  court 
to  be  held  in  the  district  where  such  suit  is 
pending,  and  shall  make  and  file  therewith  a 
bond,  with  good  and  sufBcienl  surely,  for  bis 
or  their  entering  in  such  circuit  court,  on  tbe 
first  day  of  its  then  next  session,  a  copy  of  the 
record  in  such  suit,  and  for  paying:  all  costs 
that  may  be  awarded  by  tbe  said  circuit  court, 
if  said  court  shall  hold  that  such  suit  was 
wrongfully  or  improperly  removed  thereto, 
and  also  for  their  appearing  and  entering 
special  bail  in  such  suit  if  special  bail  was 
orii^inally  requisite  therein." 

dy  the  5th  section  of  that  Act  it  was  declared 
that  nothing  in  it  should  be  "held,  decreed,  or 
construed  to  repeal  or  affect  any  jurisdiction 
or  right  mentioned  either  in  section  641,  or  in 
642,  or  in  643,  or  in  722.  or  in  title  24  of  tbe 
Kevised  Statutes  of  the  United  States,  or  men- 
tioned in  section  8  of  the  Act  of  Congress  of 
which  this  Act  is  an  amendment,  or  in  the  Act 
of  Congress  approved  March  I,  1975,  entitled 
'An  Act  to  Protect  all  Citizens  *iu  their  [4H8 
Civil  and  Legal  Rights.'"  Section  611  of  the 
lievised  Statutes  relates  to  civil  suits  and  crim- 
inal prosecutions  commenced  in  state  courts, 
and  involving  the  equal  civil  rigli's  of  citizens 
of  the  United  States.  Section  642  prescril>e$ 
what  shall  be  done  when  the  petitioner  who 
seeks  the  removal  is  in  the  actual  custody  of 
the  state  court.  Section  643  gives  the  right  of 
removal  to  tbe  defendant  in  any  civil  suit  or 
criminal  prosecution  against  an  otlicer.  or  any 
person  acting  under  him,  for  any  act  done 
under  the  authority  of  a  revenue  law  of  the 
United  States.  Section  722  relates  to  proceed- 
ings, civil  and  criminal,  in  vindication  of  civil 
rights.  Tiile  24  of  the  Kevised  Statutes  re- 
lates to  civil  rights.  The  8th  section  of  the 
Act  of  March  8,  1875.  piescribes  the  mode  iu 
which  absent  defendants,  in  suits  brought  U) 
enforce  any  legal  or  equitable  lien  upon  or 
claim  to  propc^rty  within  the  district  may  b«» 
brought  before  the  court.  The  Act  of  March 
1,  1875,  has  reference  to  the  full  and  equal 
enjoyment  of  the  accommodations,  advantaircs, 
facilities  of  inns,  public  conveyances,  theaters, 
and  other  places  of  public  amusements. 

There  can  be  no  qucsfion  as  lo  tlie  import  of 
the  words  ''arising  under  the  Consiiintion  or 
laws  of  the  United  States/'  to  be  found  in  tbe 
Acts  of  1875  and  1887.  It  has  long  been  set- 
tled that  a  suit  was  of  that  class  if  it  necessa- 
rily involved  a  title,  right,  privilege,  or  immu- 
nity asserted,  by  cither  party,  under  the 
Constitution  or  laws  of  the  United  States.  If 
the  defense  was  based  upon  the  Constitution 
or  laws  of  the  United  Slates,  the  suit  was  one 
arising  under  that  Constitution  or  those  laws, 
although  the p/a}'/4^2jf  may  not  have  assertcti, 
in  hie  pleading,  any  claim  whatever  of  a  Fed- 
eral nature.  Sew  Or/earut,  M.  dk  T.  H.  Co.  ▼. 
Misfnasippi,  102  U.  S.  185.  140  [26:  96,  »Sl; 
FieheUan  v.  Packard,  109  U.  8.  421  |27:  984J; 
Amee^.  Kansas,  111  U.  S.  449,  462  [28:  4S2. 
4871;  Piiciiie  R.  Removal  Casts,  115U.  S  2  i20: 
319J;  Starin  v.  Neva   York,  115  U.  8.  248,  257 

U2  U.S. 


isoa 


BTATB  of  TENNE88EB  Y.  UNION  <&  PlaNTBRS  BaNK. 


408  471 


[29:  888,  390];  Baehraek  t.  Notion.  182  U.  8. 
887  [83.  377];  Hock  v.  Perkins,  139  U.  8.  638, 
680  [85:  814,  815].  But  tbe  court  now  holds 
tliat  tbe  effect  of  tbe  words  id  tbe  first  clause 
of  section  2  of  tbe  Act  of  1887,  "of  wbicb  tbe 
circuit  courts  of  tbe  United  States  are  given 
original  jurisdicUon  bv  tbe  preceding  section," 
is  to  make  tbe  rigbt  of  tbe  defendant  in  a  suit 
460]  'arising  under  tbe  Ck>nstitution  or  laws 
of  the  United  Slates,  or  under  a  treaty,  to  re- 
move it  from  tbe  state  court,  depend  upon  tbe 
inquiry  wbether  tbe  suit  was  one  in  respect  of 
which  tbe  original  Jurisdiction  of  tbe  circuit 
court  could  be  invoked  by  the  plaintiff.  In  my 
juilgment,  this  is  an  erroneous  interpretation 
of  the  statute.  It  is  too  narrow.  No  such  in- 
terpretation was  suggested  at  tbe  bar,  nor  do  I 
think  it  has  ever  betn  before  suggested  in  any 
case. 

The  main  purpose  of  tbe  second  section  of 
the  Act  of  18187  was  to  restrict  tbe  right  of  re- 
moval to  tbe  defendant  or  defendants  in  suits 
of  tbe  kind  mentioned  in  tbe  first  clause  of 
tliat  section,  and  to  tbe  defendant  or  defend- 
ants, "being  non  residents"  of  tbe  state,  in  all 
other  suits  mentioned  in  that  section.  It  was 
not  intended  to  deny  to  a  defendant  tbe  rigbt 
of  removal  where  the  suit,  by  reason  of  the 
nature  of  tbe  defense,  was  one  arising  under 
the  Constitution  or  laws  of  tbe  United  States, 
or  treaties  with  foreign  powers,  wliile  allowing 
tbe  plaintiff,  whose  bill,  declaration,  or  com- 
plaint made  a  suit  of  that  kind,  to  invoke  the 
original  jurisdiction  of  tbe  circuit  court.  What 
po.Hsible  reason  could  there  have  bieen  for  de- 
nying to  a  defendant  the  rigbt.  by  a  removal 
of  tbe  suit,  to  invoke  tbe  jurisdiction  of  a  cir- 
cuit court  of  the  United  States  for  tbe  protec- 
tion of  his  rights  under  the  Constitution  or 
laws  of  the  United  Stated,  while  giving  to  tbe 
plaintiff  tbe  rigbt  to  invoke  tbe  jurisdiction  of 
the  same  court  for  tbe  protection  of  similar 
riirbts  under  tbe  Constitution  and  laws  of  tbe 
United  States?  One  effect  of  tbe  present  de- 
cision is— except  in  tbe  cases  mentioned  in  tbe 
sections  of  tbe  Revi»(.*d  Statutes  and  in  tbe  acts 
of  Congress  referred  to  in  tbe  5tb  section  of 
tbe  Act  of  1887— to  prevent  an  officer  of  the 
United  States,  when  sued  in  a  state  court  on 
account  of  some  act  done  by  bim,  from  re- 
moving the  suit  into  tbe  Federal  court,  al- 
though what  be  did  is  alleged  to  have  been 
done  in  execution  of  some  Act  of  Congress,  or 
pursuant  to  an  order  of  a  court  of  tbe  United 
bintes. 

If  it  be  said  that  tbis'was  tbe  condition  of 
things  under  the  original  Judiciary  Act,  my  an- 
.swer  is  that  Congress  did  not,  by  tbe  Act  of 
18H7,  evince  a  purpose  to  return  to  tbe  policy 
indicated  by  tbe  Act  of  1789  in  respect  to  the 
47<M  concurrent  *juri8diction  of  the  courts  of 
the  Uiiited  States  and  tbe  state  courts.  This  is 
shown  by  the  fact  that,  while  under  the  Act  of 
1789,  the  circuit  courts  of  tbe  United  States 
bad  no  original  jurisdiction  of  suits  arisinsr  un- 
der the  Constitution  or  laws  of  tbe  United 
Slates,  or  under  treaties  with  foreign  powers, 
or  of  suits  between  citizens  of  the  same  state, 
claiming  lands  under  grants  of  different  states, 
or  of  cootroverMes  l)etween  citizens  of  a  stnte 
and  forelffD  states,  citizens,  or  subjects,  orig- 
inal Jurisdiction  io  all  such  cases,  as  conferred 
by  the  Act  of  1876,  ii  preserved  to  those  courts  | 


by  tbe  Act  of  1887.  It  seems  to  me  contrary 
to  tbe  general  purpose  of  tbe  latter  Art  to  bold 
that  a  suit,  which  is  made  by  the  plaintiflTs 
pleading  one  arising  under  tbe  Constitution  or 
laws  of  the  United  States  or  a  treaty,  can  be 
brought  in  tbe  proper  circuit  court  of  tbe 
United  States,  while  a  suit  which  is  made  by 
the  defendant's  answer  one  arising  under  tbe 
Constitution  or  laws  of  tbe  United  States  or  a 
treaty,  cannot  be  removed  to  tbe  Federal  court 
for  bearing  or  trial.  The  words  in  the  first 
clause  of  the  second  section  of  the  Act  of  l)<8i, 
'*of  which  the  circuit  courts  of  tbe  United 
States  are  given  original  Jurisdiction  by  the 
preceding  section,"  have,  I  think,  l>een  con- 
strued by  the  court  with  too  much  strictness. 
They  were  inserted  in  tbe  Act,  in  part,  for  tbe 

f>urpose  of  indicating  that  the  suits  mentioned 
n  tbe  2d  section  as  suits  ''arising  under  the 
Constitution  or  laws  of  the  United  States,  or 
treaties  made,  or  whi(!h  shall  be  made,  under 
their  authority,"  and  which  could  be  removed, 
were  of  the  same  nature  as  the  suits  of  the 
same  kind  described  io  tbe  same  language  in 
section  1,  and  not  for  tbe  purpose  of  limiting 
tbe  rigbt  of  removal  to  tnose  suits  arising  un- 
der the  Constitution  or  laws  of  the  United 
States,  or  under  treaties,  which  could  be 
brought  b^  an  original  action  in  a  circuit  court 
of  tbe  United  States.  The  court,  by  its  con- 
struction, does  what  tbe  Act  of  Congress  does 
not  do,  and  what  it  should  not  be  supposed 
Congress  intended  to  do,  namely,  it  divides 
suits  arising  under  the  Constitution  or  laws  of 
the  United  States  and  suits  under  treaties  with 
foreign  powers  into  two  classes,  and  excludes 
one  of  those  classes  aUo^^etber  from  the  oric:inal 
cogiiizance  of  the  circuit  courts  *of  tbe  [471 
United  States.  It  thus — except  in  the  cases 
saved  by  tbe  5tb  section  of  the  Act  of  1887— 
makes  a  discrimination  against  a  defendant, 
whose  defense  rests  entirely  upon  the  Consti- 
tution or  laws  of  tbe  United  States,  or  on  a 
treaty,  that  is  not  justified  either  by  the  policy 
or  the  words  of  the  Act  of  18H7. 

The*  Judiciary  Acts  of  1789  and  1875  re- 
stricted  the  oriL^inal  jurisdiction  of  the  circuit 
courts  of  the  United  States  to  suits,  at  law  or 
in  equity,  in  which  the  matter  in  dispute  ex- 
ceeded the  sum  or  value  of  five  hundred  dot- 
Cars,  excliLsive  of  costs.  The  Act  of  1887  fixed 
this  amount  at  Uw  thousand  dollars,  excl'tsite 
of  inifraf  and  costs.  It  may  well  be  held — 
indeed,  tbe  natural  and  reasonable  construction 
of  tbe  Act  of  1887  is— that  tbe  words  **of 
which  tbe  circuit  courts  of  the  United  States 
are  given  original  Jurisdiction  by  tbe  preced- 
ing section,"  were  introduced  for  the  purpose 
of  making  it  clear  that  no  suit,  arising  under 
the  Constitution  or  the  laws  of  tbe  United 
Slates,  or  under  any  treaty,  should  be  removed, 
unless  tbe  matter  in  dispute  exceeded  in  value 
tbe  sum  of  f2000,  exclusive  of  interest  and 
costs.  But  for  tbe  words  in  the  second  section 
of  the  Act  of  1887,  '*of  wnich  tbe  circuit 
courts  of  tbe  United  States  are  given  original 
jurisdiction  by  tbe  preceding  section,"  anp  suit 
arising  under  the  Constitution  or  laws  of  the 
United  Slates,  or  under  a  treaty,  however 
small  the  amount  in  dispute,  could  have  been 
removed  from  the  state  court.  Those  words 
being  in  tbe  second  section,  no  suit  of  that 
class  could  be  removed  into  the  Federal  co*it^« 
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anlMs  the  ybIdb  of  the  Diatter  fo  dtepute  ww 
■uch  ai  U  prescribed  in  "ibe  preceding  sec 
tiDD,"  oamcly,    |SO00,  exclusive  ol  iDlereil 

Again,  it.  iHBlead  of  luln;  to  enforce  lh( 
Hen  giveo  by  Ibe  statute  the  state  bad  levied 
upoD  tbe  properl;  of  Ibe  bank,  tbe  offlcei 
makln^r  tbe  Jev j  could  bave  been  enjoined,  si 
tbe  suit  of  the  bank,  upon  tbe  veij  ground 
DOW  aet  fortb  In  ila  answer,  mmel;,  tbat  tbf 
statute  under  nlilcb  tbat  otBcer  proceeded  irai 
repugnant  to  tbe  conlrsct  clause  of  tbe  Coosti' 
luiion  of  tbe  United  Hutes.  Buch  a  sail 
would  bave  been  one  arising  under  tbe  Const! 
472]  tulioD,  and,  (berefore,  cognizable  by  *tbc 
circuit  court.  AUen  v.  Baltimore  d  0.  R.  Co, 
114  D.  S.  811  [29:  200];  WMIb  y.  Qranhon 
{••Tirginia  Onipoi  Ooiet")  114  U.  9,  307  [29: 
1»91;  Sorry  y.  Edmund/.  116  U.  B.  6W  [29; 
lid].  Yet,  under  the  decision  just  rendered, 
the  bank  canoot.  bj  removing  ibe  present  suit, 
Invoke  tbe  jurisdiction  of  tlic  circuit  court  for 
tbe  determination  of  tbe  esmc  question. 

Furlber.  tt  was  beld  in  T,,iai  J  P.  R.  Co.  v. 
Cm.  146  U.  B.  583  [38:  «2e],  tbal,  without  ref 
ercnce  to  the  cilizensbip  of  Ibe  plaintiff,  a  suit 
tor  damaees  can  be  brought  In  a  circuit  court 
of  tbe  Uniled  States  against  receivers  ap' 
pointed  bj  a  circuit  court  of  ttie  Ucllcd  States 
of  a  railroad  corporation  created  by  aa  Act  of 
Congress,  sliLougb  the  case  involves  no  ques- 
tion of  a  Federal  uslurc:  this,  upon  tbe  ground 
tliat  Ibe  receivers.  In  executing  tbelr  duties, 
were  acting  under  Judicial  aulbority  derived 
from  tbe  CoDslitutiua  of  tbe  United  States. 
Bucb  B  suit,  if  brought  In  a  stale  court,  could, 
J  take  It,  be  removed  under  tbe  present  de- 
clfloa,  upon  the  ground  simply  that  the  plain- 
tiff's  suit  was  wiibln  the  original  cognizance 
of  tlie  circuit  court.  And  yet,  under  tbe  Act 
of  1887,  aa  now  interpreted,  a  suit  spninst  a 
citizen  or  against  a  corporation  created  by  a 
state  cannot  be  removed,  even  if  tlje  defense 
rests  exclusively  dd  tbe  Conslitulion  of  Ibe 
Unlled  Slates.  I  cannot  believe  that  Congress 
contemplated  any  such  result. 

I  am  of  opinion  that,  under  tbe  Act  of  ISST, 
a  suit,  involving  the  requireil  amount,  and 
"arising  under  the  Consiitution  or  laws  or  the 
Uoiied  States,  or  treaties  made,  or  wbirh  shall 
be  made,  under  their  authority" — whether  tbe 
(uit  becomes  one  of  thai  kind  by  r.-nsno  of  ihe 
tllegaiiona  in  the  Vill,  declarsiion,  or  com- 

Slaint,  or  by  reason  of  the  answer  or  de- 
•Dse — may  be  removed,  not,  as  under  Ihe  Act 
of  1876,  l>y  etiber  patty,  but  by  the  defendant 
or  defendants,  of  whatever  slate  residents  or 
dtlcens,  in  the  mode  and  at  tbe  titoe  pre- 
Kilbed  by  the  Act  of  1887. 


THOMAS  C.  McKITTRICK,  Appt..  [47» 


(8m  B.  a  Beporterl  ed.  4TB-««.) 

Arkaiita*  lawi  autAonrtnif  itale  bond*  in  aid  nf 
railroad — railroad  eompanjft  ffvaraalf  ^ 
ttaU  bondt  ertaUd  no  lit». 

L   TbeArkaDiaaacUof Julrn,1S«8.BndAprillO. 

len.  taken  totretber.  did  doI  create  an;  Iteo  upon 

tbe  property  ol  a  railroad  oompaar  for  wbua* 

benefit  atale  twiids  were  issued. 
i.    The  ruatantf  of  Ihe  Arkansas  Central  Railway 

Compaar.  ot  the  parment  of  tbe  atate  bonds  <1i>- 


livoi¥d  (' 


it.lt 


Hen  (or  tbelr  payment  upou  Its  pmpi 
did  not  vreveot  the  cnrnpany  trum  iii^inir  a 
morl«aiie  oo  its  properly  to  secure  tHinds  Issued 
I  tlie  roreoldsure  ol  wbwb  savo 


title  tc 

B.  Neither  Ibe  state  nr  Arkanias  nor  tlia  holders  ol 
tbe  lK>ndg  Issued  bj  tbe  stale  to  Ibe  Arknnns 
Oiitrsl  Haliniay  (^n)pany,wereDeceaaaryi>artli» 
to  the  suit  brouftbc  by  tbeUalou  Trust  Cuiupniiy 
to  lorecloae  tbe  mortsBse  on  Ibe  property  ol 
tbat  coiniwoy. 

[No.  248.] 

Arffutd  and  Siamilttd  J-ib.  t,  lESi.     Daidei 

March  19,  I89i. 

APPEAL  from  a  decree  of  Ihe  Circuit  Court 
of  Ibe  United  mules  ri>r  the  Eastern  Dis 
Irict  of  Arkmisus,  s',isiui.,i'iga  demurrer  and 
diinii^sing  a  suit  in  equitv,  hrougbl  liv  Thomnl 

C.  McKitirick,  pliiintilf,  Huainni  the 'Arkansas 
Central  Uailway  Company  ^1  of., ilefcndnnls,  on 
bchaUof  tfaeplaintifl  and  all  holders  of  booda, 
issued  lo  said  conipany  b^  Ihe  state  of  .\rkanaa*; 
tbe  object  of  tbe  suit  bciug  the  appointment  of 
a  receiver  of  the  properl  j  of  said  company,  and 
tbe  application  of  ila  income  to  the  paj  tneul  of 
Ibe  eouptius  of  said  bonds,  and  thai  an  account 
be  staled  o(  tbe  revenues  and  incomes  of  said 
property,  and  that  tbe  amount  thereof  Ix*  piilit 
lo  the  pInimifT  und  other  holders  of  snid  Mule 
bonds,  and  that  the  amount  due  plaintiff  Kn<l 
other  parties  to  the  '^uit  be  decried  to  be  a  lien 
on  said  properly,  etc.    Affiriiud. 

Statement  by  Mr.  Juttiee  Hkrlftn  i 
This  appeal  brings  up  tlie  final  decree  of  tb* 
Circuit  Court  of  tbe  Uniled  Stales  For  Ihe  East- 
ern District  of  A  iknnsB',  sustaining  a  demurrer 
lo  a  bill  filed  by  tbe  ap|icllant,  and  dismissing 
such  bill  Tor  want  of  equity. 

Tbe  sppellsnl,  who  was  the  plnlntiff  below, 
is  H  citizen  of  Great  Britain.  He  sues  on  be* 
half  of  himself  end  all  holders  of  lionda  issued 
to  the  Arkiinsas  (Jetiiral  Hallway  Coroiinny  bf 
tlie  slate  of  .Arkansas,  under  tbe  provisions  nf 
an  net  of  the  genersl  ns<iemb1y  of  Ibnt  slate. 
entiiled  "An  Actio  Aid  in  tbe  Construction  of 
Railroads,"  approved  July  ^1,  1!J6S.  The  d» 
feodanls  are  tbe  Arkansas  Central  Railwaf 

KviM.—At  to  ntonliaiiauy  of  nillrnad  bond*.  ■■* 
noieto  wblie  v.  Vernioni  ft  H.  R.  Co.  16;  SL 

Atlom«iiii:it"il  U'lnilt:  poKtrlo  ianit:  annunt;  M 
atilofroflriflKls;  iali/M:np.  raiiilKiorwrtf  («bi«;  rtphlt 
1^  bona  fid'  >u>Mc.i:  rerUnfuiifftctofoicr-^MmKiiaSIA- 
All,  see  Dute  ta  SutUn  v.  Lake  County  Conut. 
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Company,  a  eorporatlon  of  Arkansas;  the  Ar- 
kaDsas  Midland  Railroad  Company,  a  corpora- 
474]  tioo  of  the  same  state:  and  the  *  Union 
Trust  Company  of  New  York,  a  corporation 
of  the  state  of  New  York. 

The  hill  is  of  unusual  length,  and  it  is  diffl- 
cuU  to  present  the  case  properly  without  a  full 
statement  of  its  allegations.  According  to 
those  allegations — which,  upon  demurrer,  we 
must  take  to  he  true — the  case  made  by  the 
bill  is  as  follows: 

By  section  6,  article  10,  of  the  constitution 
of  Arkansas,  in  force  in  1868,  it  whs  provided 
that  "  the  credit  of  the  state  or  counties  shall 
neyer  be  loaned  for  any  purpose  without  the 
consent  of  the  people  expressed  through  the 
ballot  box."  For  the  purpose  of  loaning  the 
credit  ot  the  state,  and  in  order  to  encourage 
the  building  of  railroads  within  its  limits,  the 
general  assembly  of  Arkansas  passed  the  above 
act  of  Jul^  21,  1868,  by  the  first  section  of 
which  act  it  was  provided:  ''For  the  purpose 
of  securing  such  hues  of  railroad  in  this  state 
as  the  interest  of  the  people  may  from  time  to 
time  require,  the  faith  and  credit  of  the  state 
of  Arkansas  are  hereby  irrevocably  pledged, 
and  the  proper  authorities  of  the  state  will  and 
shall  issue  to  each  railroad  company  or  cor- 
poration, which  shall  become  entitled  thereto, 
the  bonds  of  this  state,  in  the  sum  of  one 
thousand  dollars  each,  payable  in  thirty  years 
front  the  date  thereof,  with  coupons  thereto 
attached  for  the  payment  of  interest  on  the 
same  in  the  city  of  New  York,  semi-annualhr, 
at  seven  per  cent  per  annum,  in  the  sum  of  m- 
tei*n  thousand  dollars  in  bonds  for  each  mile 
of  railroad  which  has  not  received  a  railroad 
land  grant  from  the  United  Slates,  and  ten 
thousand  dollars  in  bonds  for  each  mile  of 
railroad  which  has  received  a  land  grant  from 
the  United  States,  on  account  of  which  such 
bonds  shall  be  due  and  issuable  as  provided." 
Ark.  Acts  of  1868,  p.  U8. 

At  an  election  held  November  8d,  1868.  un- 
der the  provisions  of  this  act,  the  people  of  the 
Slate  voled  u))on  the  proposition  submitted  by 
ii,  and  a  majority  of  the  votes  cast  at  such 
e  led  ion  yoted  in  favor  of  it,  and  "  For  liail- 
roads." 

By  the  2d  section  of  the  act.  it  was  made  the 
duty  of  the  board  of  railroad  commissioners  to 
47oJ  receive  upplication  from  *railroad  com- 
panies for  the  loan  ot  the  credit  of  the  si  ate,  and 
to  designate  the  com  panics  entitled  to  such  aid. 
The  4th  seciion  provided  that  any  railroad 
company  having  existence  under  the  laws  of 
the  state,  and  desiring  to  receive  the  aid  re- 
ferred to  in  the  act  mi^ht  signify  the  same  by 
upplication  to  the  board  of  railroad  com  mis 
siouers,  signed  by  its  president  and  attested  by 
the  seal  of  the  company,  setting  forth  its 
character,  organization,  capital  stock,  a  map 
of  the  line  or  lines  of  road  proposed  to  be 
built,  the  progress  made  thereon,  the  financial 
cond  tion  and  resources  of  the  company,  with 
such  other  information  as  the  case  required, 
and  if  the  board  of  commissioners  found  such 
corporation  to  be  organized  according  to  law, 
with  resources  adequate  to  the  purpose,  and 
that  the  construction  of  the  proposed  line  or 
lines  of  road  would  be  of  public  benefit,  and 
the  board  consented  to  approve  and  to  grant 
such  application,  then  and  thereafter  the  com- 
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pany  or  corporation  should  bo  entitled  to  and 
nave  a  ri^ht  to  ask  for  and  receive  the  bonds 
of  the  state  in  the  act  mentioned. 

The  president  of  the  Arkansas  Central  Rail- 
way Company  (which  had  not  received  a  land 
grant  from  the  United  States)  applied  to  the 
railroad  commissioners  for  a  loan  of  the  credit 
and  bonds  of  the  state,  as  provided  in  the  act 
of  1868;  and  on  the  25th  of  April,  1870,  the 
board  awarded  to  that  corporation  such  aid  for 
a  distance  of  150  miles  and  at  the  rate  of 
$15,000  per  mile.  Of  that  action  notice  waa 
given  to  the  railway  company. 

The  railway  company  was  authorized  by 
its  charter  to  construct,  maintain,  and  operate 
a  railroad  from  Helena,  in  the  county  of  Phil- 
lips, through  the  counties  of  Phillips,  Monroe^ 
Arkansas,  Prairie,  and  Pulaski  to  Little  Rock, 
all  in  the  state,  the  line  so  located,  exclusive  of 
side  tracks,  being  one  hundred  miles  in  length, 
and  also  a  branch  road  from  a  point  on  its 
main  line  at  or  near  Aberdeen  to  Pine  Blull» 
in  the  county  of  Jefferson. 

On  the  date  last  mentioned,  upon  proof  be- 
ing duly  made  and  filed  in  the  proper  office, 
the  governor  of  Arkansas,  on  an  award  of  the 
loan  of  the  state's  credit,  caused  to  be  issued 
and  delivered  to  the  Arkansas  Central  Railway 
Company  150*bond8of  $1000each,numr47o 
bored  from  1  to  150,  both  inclusive.  Sub%- 
quently,  from  time  to  time,  at  different  dates 
between  April  25,  1871,  and  July  12,  1873, 
inclusive,  on  similar  proof,  the  board  of  rail- 
road commissioners  caused  to  be  issued  and 
delivered  to  the  railway  company  other  bonds, 
1850  in  number  and  of  $1000  each. 

Each  of  the  bonds  thus  issued  and  delivered 
certified,  by  the  governor  and  auditor,  and  at- 
tested by  the  secretary  and  treasurer,  under 
the  seal  of  the  state,  that  the  state  of  Arkan- 
sas was  indebted  **  unto  the  Arkansas  Central 
Railway  Company  or  bearer  in  the  sum  of  one 
thousand  dollars,  lawful  money  of  the  United 
States  of  America,  redeemable,  at  the  city  of 
New  York,  thirty  years  from  the  date  hereof, 
with  interest  at  the  rate  of  seven  per  cent  \yet 
annum,  payable  semi  annually,  at  the  city  of 
New  York,  on  the  first  day  of  April  and  Oc- 
tober in  each  year,  on  the  presentation  of  the 
proper  coupons  hereto  anuexed.  The  faith 
and  credit  of  the  state  are  hereby  solemnly  and 
irrevocably  pledged  for  the  payment  of  the  in- 
terest and  the  redemption  of  the  principal  of 
this  bond,  issued  in  pursuance  of  an  act  of  the 
general  as^^embly  of  the  state  of  Arkansas,  ap- 
proved July  21,  1868,  entitled  'An  act  to  aid 
m  the  construction  of  railroads,'  the  said  act 
having  been  submitted  to  and  duly  ratified  by 
the  people  of  the  state  at  the  general  election 
held  on  November  8,  1868." 

Each  of  the  bonds  at  the  time  of  their  issue 
had  sixty  interest  coupons  attached  thereto, 
separately  numbered,  calling  for  the  payment 
'*to  the  bearer  of  thirty  five  dollars,  in  the  city 
of  New  York,  on  the  first  day  of  October,  1871, 
being  semi-annual  interest  due  on  bond  No. 


*> 


The  Arkansas  Central  Railway  Company, 
on  delivery  of  the  bonds  to  it,  caused  and 
authorized  its  president  to  indorse  officially 
upon  each  bond  a  special  guaranty  in  the 
words  following:  *'  For  a  valuable  considera- 
tion the  Arkansas  Central  Railway  company 
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licreby  f^unrantee  to  the  bolder  of  the  within 
bond  the  payment  of  the  prinnpal  thereof 
when  due,  add  of  the  interest  thereon,  as  the 
flame  accrues,  by  the  state  of  Arkansas;  and  on 
default  of  said  state  of  Arkansas  lo  pay 
inch  principn)  or  interest,  or  either,  as  the  same 
477]  shall  become  *due,  the  Arkansas  Central 
Railway  Company  aii^ree  to  pay  the  same  to 
said  holder  upon  delivery  of  the  within  bond, 
or  of  the  coupon  for  the  interest  tliereon,  upon 
which  a  default  of  payment  shall  have  been 
made." 

Under  the  7th  section  of  the  act  referred  to, 
it  Ix^came  the  duty  of  tlie  legislature  from  time 
to  time  to  impose  upon  the  railroad  company, 
to  which  its  bonds  were  issued,  a  tax  equal  to 
the  amount  of  the  annual  interest  on  such 
bonds  at  the  time  ouUtandingand  unpaid,  and 
after  the  expiration  of  five  years  from  the  com- 
pletion of  the  road  to  impose  an  additional 
special  tax  of  2\  per  cent  per  annum  upon  the 
whole  amount  of  the  state  aid  granted  to  the 
company,  such  taxation  to  continue  until  the 
amount  of  bonds  issued  to  any  company  with 
the  inteiest  thereon  should  be  paid  t)y  it.  in 
which  ca.«e  the  railroad  was  entitled  to  be  dis- 
charged from  all  claims  or  liens  on  the  part  of 
state. 

The  railway  company  had  not,  when  this 
suit  was  brought,  dis(*h:irged  said  lien,  nor 
had  it  been  discharged  by  any  one  else  for  or 
oo  its  behalf. 

It  was  further  provided  by  the  8th  scTiion 
of  the  act  that  incase  a  company  should  fail  to 
pay  the  taxes  imposed  by  the  7tli  section,  when 
the  same  became  due,  and  for  sixty  days  there- 
after, it  should  be  the  duty  of  the  treasurer  of 
the  state,  by  a  writ  of  sequestration,  to  seize 
and  take  possession  of  its  income  and  revenues 
until  the  amount  of  its  defaults  was  fully  paid 
up  and  satisfied,  with  costs  of  sequestration, 
after  which  the  treasurer  was  authorized  to  re- 
lease any  further  revenue  to  its  proper  otTlccrs. 

Before  the  award  of  the  loan  of  the  credit  of 
the  state  and  at  the  first  meeting  of  the  leuiKla 
tare  after  the  election  at  which  the  act  of  186H 
was  voted  upon  and  ratified,  and  before  any 
bonds  were  issued  under  it  to  said  railway 
company,  the  general  assembly  of  Arkansas 
passed  an  act  to  provide  for  the  prompt  pay- 
ment of  the  interest  upon  the  bonds  which  it 
might  thereafter  issue  to  railroad  companies. 

That  act  is  entitled  "An  Act  to  Provide  for 
Pa>  ing  the  Interest  on  the  Bonds  Issued  to  Aid 
in  the  Const  luct ion  of  Railroads,"  and  was  ap- 
proved April  10,1869.  Ark.  Laws,lH68.18G9,  p. 
47  8]  147.  *In  that  act  it  was  provided  tbat  the 
audltorof  the  state should,on  or  before  the  1st  of 
June  in  each  year,  ceitify  to  the  state  treasurer 
the  amount  of  bonds  issued  to  each  company, 
with  the  amount  of  semiannual  interest  to 
accrue  thereon,  that  is  to  say.  the  amount  of 
interest  the  state  would  have  to  pay  on  the  1st 
of  October  of  that  vear  on  the  bonds  issued  to 
each  company,  and  the  amount  of  tax  required 
from  each  to  pay  the  same,  such  tax  to  be  due 
and  payable  on  the  30ih  day  of  June  of  that 
year.  The  auditor  was  required  in  like  man- 
ner, on  or  before  the  first  duy  of  Decemlier  in 
each  year,  to  certify  to  the  treasurer  of  the 
state  the  amount  of  semiannual  interest  the 
state  would  have  to  pay  on  the  bonds  on  the 
first  daj  of  April  in  the  ensuing  year,  issued 
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I  under  the  act  of  1868,  and  the  amount  of  the 
tax  required  from  each  company  to  pay  the 
same,  such  tax  to  be  due  and  payable  Decem- 
ber 81,  of  that  year. 

It  was  made  the  duty  of  the  treasurer,  upon 
receipt  of  the  auditor's  certiOc:ite,  to  cause 
notice  to  be  served  upon  each  railroad  com- 
pany on  or  before  the  20th  day  of  June  and 
December  of  each  year,  S[>ecifyiugthe  amount 
of  tax  to  tie  paid,  which  amount  should  be 
the  inierest  on  the  bonds  for  that  period,  and 
demanding  the  payment  of  the  same  into  the 
treasury  upon  the  80th  day  of  June  and  the 
8Ut  day  of  December,  respertlvely,  in  con 
formitv'with  the  provisions  of  the  acts  of  July 
21. 1868,  and  April  10,  i860. 

If,  at  the  expiration  of  sixty  days  after  the 
tax  became  due  and  payable,  the  railroad  com- 
pany should  fail  to  make  payment,  it  became 
the  duty  of  the  treasurer,  through  the  attorney 
general,  to  make  and  file  a  petition  in  the 
chancery  court  oi  Pulaski  county,  setting  forth 
the  amount  due  and  the  fact  of  default,  pray- 
ing tbe  issue  of  the  writ  of  sequestration  con- 
templated in  the  act  of  1868,  and  the  appoint- 
ment of  a  receiver  to  take  the  revenue  and 
income  of  the  company  for  the  purpose  spe(Mfird 
in  that  act.  The  receiver,  upon  such  writ  be- 
ing issued,  was  required  to  take  possession  of 
the  incomes  and  revenues  of  the  defaultintr 
company,  with  authority  to  demand  and  receive 
all  moneys  con)ing  to  it  from  the  operation  of  its 
road.  The  officers  of  the  defaulting  company 
were  required  *to  pay  over  to  Jthe  re-  [470 
ceiver  all  money  coming  into  their  pos^^ession 
as  revenue  and  income,  or  from  operating  the 
railroad:  and  they  were  required  to  submit  all 
necessary  books  and  papers  to  the  receiver  for 
examination.  All  moneys  received  and  ail 
moneys  coming  into  the  bands  of  tht  receiver, 
after  meeting  proper  opcratins?  expenses,  were 
directed  by  the  act  to  be  applied  to  the  pay- 
ment and  discharge  of  the  tax  due  and  unpaid. 
The  receivership  was  to  continue  until  the 
amounts  in  default  were  paid, with  the  reason- 
able costs  of  sequestration.  When  such  pay- 
ments had  been  made,  the  receiver  was  to  lie 
discharged  and  to  withdraw  from  the  manace 
ment  of  the  affairs  of  the  company. 

After  the  award  to  the  Arkansas  Central 
Railway  Company  of  tbe  loan  of  tbe  state's 
credit,  to  wit.  on  the  8d  day  of  July,  1871.  that 
company  executed  a  mortgage  or  deed  of  trust 
to  the  Union  Trust  Company  of  New  York, 
as  trustee,  to  secure  the  payment  of  $1,200,000, 
evidenced  by  coufxtn  bonds  l>eariug  interest  at 
the  rate  of  seven  per  cent  per  annum.  This 
mortgage  embraced  all  the  property  and  ap- 
purtenances of  the  railway  company.  It  was 
not  filed  for  record  or  recorded  in  tbe  county  of 
Pulaski  until  some  time  in  1871,  nor  was  it 
tiled  for  record  in  the  other  counties  through 
which  that  railway  was  lo  be  constructed,  oper 
ated,  and  maintained  until  after  that  date. 
Under  that  morti^age  or  deed  of  trust  one 
thousand  bonds  of  $1000  each,  and  four  hun- 
dred of  $500  each,  were  executed  and  deliv- 
ered to  the  trustee.  It  was  provided  in  the 
mortgage  or  trust  deed  that  none  of  said  bonds 
should  be  deemed  issued  under  the  mortgage 
or  otherwise  entitled  to  the  benefit  or  security 
thereof,  or  be  in  anywise  obligato-y  u|K>n  the 
railway  company  as  an  evideuce  of  debt,  or 
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otberwiBe,  unless  or  UDtil  there  should  be  In- 
dorsed thereon  a  certificate  signed  by  the 
Union  Trust  Company,  through  its  proper  of- 
ficer or  its  successor  in  trust,  authenticating 
them  as  being  duly  and  lawfully  issued  and 
secured.  Mortgage  bonds  were  signed,  certi- 
fied, and  issued  by  the  Union  Trust  Company 
to  the  amount  of  $720,000. 

In  April,  1878,  the  railway  company  can- 
celed and  caused  to  be  destroyed  the  remaining 
480]  bonds  unissued,  to  wit,  480  of  *the  de- 
nomination of  $1000  each,  and  on  the  same 
day  executed  and  delivered  to  the  Union  Trust 
Company  its  second  mortgage  or  deed  of  trust 
on  the  same  property  and  appurtenances  to 
secure  the  payment  of  060  bonds,  each  for  the 
sum  of  $500,  with  interest  coupons  attached, 
representing  the  interest  to  become  due  thereon 
semi-annually  at  the  rate  of  7  per  cent  per 
annum.  It  was  provided  in  the  latter  mort- 
gage that  none  of  the  bonds  should  be  deemed 
&sued  under  it  or  entitled  to  the  benefit  or 
security  thereof,  or  be  in  anywise  obligatory 
on  the  railway  company  as  an  evidence  of  debt 
or  otherwise,  unless  or  until  there  should  be 
indorsed  thereon  a  certificate  signed  by  the 
Trust  Company  through  its  proper  officer,  au- 
thenticating them  as  l^ing  duly  and  lawfully 
issued  and  secured.  The  second  mortgage 
bonds  issued,  signed,  and  certified  amounted 
to  $480,000. 

On  the  6th  of  September,  1876.  a  suit  in 
equity  was  instituted  in  the  court  below  under 
the  style  of  the  Union  Trust  Co,  of  New  York 
V.  Arkansoi  Cent  B,  Co,  The  bill  in  that  con- 
tained, among  other  things,  the  following: 
••Twelth.  Your  orator  further  shows  that  the 
state  of  Arkansas  has  or  pretends  to  have  some 
claim  or  lien  on  said  railway  and  the  other 
proper  of  said  Arkansas  Central  Railway  Com- 
pany so  mortgaged  to  your  orator  as  aforesaid, 
the  particulars  and  nature  of  which  are  un- 
known to  your  orator,  and  therefore  your  orator 
cannot  more  particularly  state  the  same."  Its 
prayer  was  *Hhat  it  may  be  ascertained  and 
adjudged  what,  if  any,  estate  or  interest  the 
state  of  Arkansas  has  in  the  said  mortgaged 
property,  and  also  whether  the  same  is  prior 
and  superior  to  or  subsequent  and  subject  to 
the  rights,  estates,  and  interest  of  your  orator 
under  the  two  said  several  mortgages  herein 
described." 

Neither  the  state  of  Arkansas  nor  any  of  the 
holders  of  the  bonds  if^sued  by  the  state  to  the 
Arkansas  Central  Railway  Compuny,  nor  the 
holders  of  the  coupons  attached  thereto,  were 
represented  in  or  were  parties  to  that  suit;  nor 
was  any  decree  therein  rendered  which  in  any 
manner  determined  the  priority  of  ifaid  bonds 
or  whether  the  lien  of  that  state  to  and  for  the 
use  and  benefit  of  the  holders  of  the  state  aid 
481]  bonds  *was  subordinate  in  point  of 
time  or  equity  to  that  of  the  bonds  issued  un- 
der the  mortgage  as  aforesaid.  A  copy  of  the 
decree  is  attached  to  the  bill  in  this  case.  In 
that  suit  the  railway  company,  being  duly 
served  with  process,  and  neither  appearing, 
answering,  nor  demurring  to  the  bill  of  com- 
plaint, a  aectee pro  conff89o  was  taken  and  en- 
tered January  1,  1877.  Subsequently,  on 
March  17,  1877,  a  final  decree  was  passed 
against  the  railway  company.   It  whs  decreed, 


amon?  other  things,  that  the  whole  amount  <  f 
bonds  Issued  under  said  mortgage,  with  the  in- 
terest thereon,  was  due;  that  unless  the  said 
defendant  paid  or  caused  to  be  paid  to  said 
complainant  trust  company,  on  or  before  a  day 
certain  named  the  sum  thereof,  being  the  said 
principal  and  interest,  with  costs  of  suit,  the 
mortgages  should  be  foreclosed,  and  the  equity 
of  redemption  of  the  railway  company  hence- 
forth barred  from  all  equity  of  redemption  un- 
der said  mortgage,  and  in  default  of  payment 
the  mortgaged  premises  mentioned  in  the  bill 
be  sold. 

The  railway  company  having  failed  within 
the  time  limited  to  pay  the  amount  of  the  de- 
cree referred  to,  the  mortgaged  property  wai 
sold  July  26,  1877,  by  a  master  commissioner 
of  the  court,  for  the  sum  of  $40,000.  to  8.  H. 
Horner  as  trustee.  Pending  that  foreclosure 
proceeding,  a  receiver  was  appointed  to  take 
charge  of  the  railway,  its  property  and  appur- 
tenances, and  he  did  take  such  charge.  By 
authority  of  the  court  betterments  were  placed 
upon  the  railway  and  property  acquired  to  the 
extent  of  $25,000,  or  about  that  sum.  At  that 
time  the  railway  was  completed,  equipped, 
and  in  operation  for  a  distance  of  forty-eight 
miles,  and  was  worth  more  than  $400,000. 

Before  the  sale,  to  wit,  on  the  28th  of  June, 
1877,  the  Lombard  Syndicate.  Limited,  a  cor- 
poration of  England,  by  and  through  which 
the  railway  company  had  sold  or  negotiated 
many  or  all  of  the  state  bonds  issued  to  the  Ar- 
kansas Central  Railway  Company,  and  which 
was  then  the  holder  of  some  of  them,  filed 
in  court  a  notice  and  protest,  which  was  in 
words  as  follows: 

*'We,  the  undersigned,  having  by  public  sub- 
scription offered  *and  allotted  the  bonds  [482 
of  the  state  of  Arkansas  given  in  aid  of  the  Ar- 
kansas Central  Railway  and  issued  to  this  rail- 
way under  the  act  of  the  stale  of  21st  July,  1868, 
which  issue  was  made  on  April  1,  1870,  there- 
fore prior  to  the  so  called  first  mortgage,  bcar- 
ingdate  July  3, 1871,  and  the  above  mentioned 
bonds  being'  indorsed  by  the  railway  as  fol- 
lows: 'Special  guarantee  indorsed  by  the  rail- 
way company  on  each  bond:  For  a  valuable 
consideration  the  Arkansas  Central  Railway 
Company  hereby  guarantee  to  the  holder  of  the 
within  bond  the  payment  of  the  principal 
thereof  when  due  and  of  the  interest  th(>reoti  as 
the  same  accrues  by  the  state  of  Arkansas,  and 
in  default  of  said  state  of  Arkansas  to  pay 
such  principal  or  interest,  or  either,  as  the 
same  shall  become  due,  the  Arkansas  Central 
Railway  Company  agree  to  pay  the  same  to 
said  holder  upon  the  delivery  of  the  within 
bond  or  of  the  coupon  for  the  interest  thereon 
upon  which  a  default  in  payment  shall  have 
been  made.' 

**We,  on  our  own  behalf  and  in  behalf  of  the 
holders  of  these  bonds,  hereby  solemnly  pro- 
test against  the  sale  of  this  railway,  as  ordered 
by  the  court,  except  due  provisions  are  made 
for  the  priority  of  the  above  issue,  and  hereby 
give  notice  to  all  purchasers  or  intended  pur- 
chasers that  they  will  buy  the  road  subject  to 
the  above  claims.  This  protest  has  been  exe- 
cuted in  triplicate,  one  of  which  has  been  for- 
warded to  the  registrar  of  ti>e  court  to  bring 
it  to   the    notice  of   the   court,  one  to  the 
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receiver,  and  tbc  third  to  Messrs.  Tnpnan  and 
Horoer,  with  a  request  to  read  it  publicly  at  the 
time  and  place  or  sale." 

Tbis  protest  and  notice  came  to  tbe  bands  of 
the  receiver  and  to  said  Horner  before  tlie  fore- 
closure sale,  and  was  read  at  and  before  tbe 
sale  in  tbe  pre^^ence  and  in  tbe  bearing  of  said 
Homer  and  bis  alleged  cestui  qui  trusts. 

By  tbe  first  section  of  an  act  of  the  general 
assembly,  approved  May  29,  1874,  it  was  pro- 
vided: * 'That  an  act  entitled  'An  act  to  pro- 
vide for  paying  the  interest  of  bonds  issued  to 
aid  in  tbe  construction  of  railroads,  approved 
April  10,  18  '9,'  be,  and  tbe  same  is  hereby  re- 
pealed." After  tbe  passage  of  that  act  tbe 
officers,  agents  and  attorneys  of  tbe  state  neg- 
483]  lecied  and  *rc fused,  and,  at  the  com- 
mencement of  tbe  present  suit,  still  refused,  to 
take  any  steps  towards  enforcing  tbe  pavment 
of  tbe  interest  on  tbe  bonds  issued  to  the  Arkan- 
sas Central  Railway  Company. 

Tbe  Arkansas  Midland  Railroad  Company 
was  incorporated  by  an  act  of  tbe  general  as- 
sembly of  Aritansas,  approved  January  20, 
1H55,  with  authority  to  construct  a  railroad 
from  Helena  to  Little  Rock.  It  was  empow- 
ered by  its  charter  to  make  a  lawful  contract 
for  unitine:  its  road  with  any  other  road  having 
tbe  same  terminus  or  which  might  at  any  in- 
termediate point  approach  its  line.  On  the 
8lh  of  March,  1869,  there  was  filed  in  tbe 
office  of  the  secretary  of  state  at  Little  Rock, 
under  the  general  railroad  incorporation  law 
of  the  state,  articles  of  association  incor- 
porating tbe  Little  Rock  A  Helena  Railroad 
Company,  tbe  purpose  of  which  was  to 
construct  a  railroad  from  tbe  city  of  Lit- 
tle Rock  to  Helena.  By  resolution  of  the 
board  of  directors  of  tbe  Arkansas  Midland 
Railroad  Company,  adopted  August  31,  1870, 
that  company  was  consolidated  with  tbe  Little 
Rock  &  Helena  Railroad  Company  under  tbc 
name  of  the  Arkansas  Central  Railwav  Com- 
pany. Tbis  action  of  the  board  of  airectors 
of  tbe  Arkansas  Midland  Railroad  Company, 
changing  the  name  of  its  road  to  that  of  the 
Arkansas  Central  Railway  Company,  was  con- 
firmed at  a  meeting  of  the  stockholders  of  the 
former  company.  At  a  meeting  of  the  direct- 
ors of  the  Little  Hock  &  Helena  Railway 
Company,  held  January  20,  1871,  a  resolution 
was  passed  declaring:  '*That  we  hereby  agree 
to  consolidate  with  said  company  under  tbe 
name  and  style  of  tbe  'Arkansas  Cenirnl  Rail- 
way Company/  and  do  hereby  authorize  and 
empower  W.  H.  Rogers,  tbe  president  of  tbis 
company,  to  convey  unto  said  Arkansas  Cen- 
tral Railway  Company  all  the  rights,  privi- 
leges and  immunities  that  we  have  or  may  have 
bad  or  by  any  means  may  hereafter  become  en- 
titled to  under  or  by  virtue  of  said  organization 
and  alter  said  conveyance  made  tbis  company 
shall  utterly  cease  to  exist." 

Tbe  conveyance  referred  to  in  that  resolution 
was,  in  fact,  made,  and  the  rights,  privileges 
and  immunities  of  both  companies  were  as- 
484]sumed,  possessed,  and  controlled  by  *the 
Arkansas  Central  Railway  Company,  tbe  pres- 
ident of  tbe  Arkansas  Midland  Railroad  Com- 
pany becoming  president  of  the  former  com- 
pany, which,  formed  and  continued  as  afore- 
said, is  one  of  tbe  defendants  in  tbif*  suit. 

The  bill  further  alleged  that  A.  H.  Johnson 


was  the  president  of  the  Arkansas  CcDtiml 
Railway  Com p;iny  for  a  long  time  and  up  to 
the  date  of  the  foreclosure  aforesaid;  that  he 
"brought  about"  that  foreclosure,  and  became 
the  receiver  of  said  road  in  that  suit,  acting  as 
such  for  a  long  time;  that  he  subsequently 
conspired  with  one  W.  W.  Bailey  ana  J.  J. 
Horner  to  secure  possession  and  control  of  said 
railroad,  of  which  48  miles  had  been  completed 
and  were  in  operation;  that  to  that  end  be  pro- 
cured Bailey  to  be  appointed  receiver  In  his 
place  and  stead,  all  the  while  himself  drawing 
the  salary  of  receiver;  that  in  pursuance  of 
that  confederation  Bailey  appointed  Johnson 
superintendent  of  the  railroad,  for  which  tbe 
latter  was  sepnritcly  paid,  giving  bim  certain 
contracts,  whereby  Johnson  became  tbe  bolder 
and  owner  o^  receivers  certificates  to  a  large 
amount,  such  cerlificaies  becoming  a  charge 
upon  the  roud  superior  to  any  of  the  mortgage 
l)onds  then  being  foreclosed;  that  J.  J.  Homer 
was,  at  that  time,  one  of  tbe  attorneys  of  tbe 
Union  Trust  Company  in  the  foreclosure  suit 
and  a  party  to  the  proceedings  in  thatsuit;  thai 
8.  H.  Homer  is  the  brother  of  J.  J.  Homer, 
and  pretends  to  have  purchased  tbe  railroad 
at  the  foreclosure  sale,  as  tmstee  for  Johnson; 
that  afterwards  Johnson  and  J.  J.  Horner, 
pretendine  to  be  stockholders  of  the  Arkansas 
Midland  Railroad  Company,  and  claiming  thai 
it  was  never  consolidated  in  tbe  manner  stated, 
and  was  an  independent  corporation,  met,  and 
with  others,  whom  they  pretended  to  have 
qualified  by  issuing  to  them  a  few  shares  of 
stock  in  that  company,  assumed  to  elect  them- 
selves as  directors;  tfiat  as  such  pretended  di- 
rectors they  again  met,  and  by  common  coo- 
sent  elected  from  among  themselves  the  officers 
of  the  company  as  follows:  Johnson,  president 
and  genera]  manager;  John  J.  Horner,  vice 
president  and  S.  H.  Horner,  secretary. 

S.  H.  Horner,  who  bad  purchased  as  afore- 
said and  then  held  the  said  railroad  and  api»ur- 
tenances  in  bis  capacity  as  *trusiee,  [485 
thereupon  assigned,  conveyed,  set  over,  and  de- 
livered the  same  to  tbe  Arkansas  Midland  Rail- 
road Ciompany,  the  consideration  expressed  be- 
inff  $600,000,  but,  in  fact,  no  part  of  that  con- 
sideration was  ever  paid  to  or  received  by  bim 
as  trustee  or  otherwise,  directly  or  indirectly. 
A  copy  of  that  conveyance  is  attached  to  the 
bill  in  this  case.  J.  J.  Horner,  without  any 
consideration  whatever,  in  pursuance  of  tbe 
scheme  aforesaid,  and  as  a  reward  for  his 
services,  had  conveyed  to  him  a  third  interest 
in. the  railway  property,  and  to  8.  H.  Horner, 
under  like  circumstances  and  for  the  same 
consideration,  a  sixth  interest. 

By  reason  of  the  refusal  of  the  state,  its 
officers,  agents  and  attorneys,  to  take  any 
step  towards  enforcing  tbe  payment  of  tbe 
interest  on  its  bonds  issued  to  tbe  Arkansas 
Centra]  Railway  Company,  the  Arkan.^^as  Mid- 
land Railroad  Company  is  daily  receiving  the 
income  and  revenue  from  tbe  operation  of  the 
said  railroad  and  are  appropriating  and  have 
appropriated  that  income  and  revenues  to  its 
own  use  and  to  the  use  of  Johnson  and  J.  J. 
Horner,  and  no  portion  thereof  to  the  payment 
of  the  past  due  interest  on  the  bonds  issued  by 
the  state  to  the  said  railway  company. 

The  plaintitT  McEittrick  is  the  owner  and 
bolder  for  value  before  maturity  of  coupons 
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attached  to  five  bonds  of  $1000  each,  issaed 
hj  the  state  to  tbe  Arkansas  CeDtral  Railway 
C»mpaDy,  a!!  of  wbicb  are  now  due  and  pay- 
able, wiib  interest  from  tbe  maturity  of  eacb 
ooupoD  until  paid.  Tbeae  coupons  aggregate 
more  tban  $5000. 

Tbe  Arluinsas  Central  Railway  Company  is 
liopelessly  insolvent,  and  by  tbe  foreclosure 
aD<i  sale  beretofore  referred  to  is  left  entirely 
witbout  property  of  any  kind  from  wbich 
income  or  revenue  might  or  could  be  deriv(.>d. 
Tbe  corporation  is  practically  dissolved,  its  di- 
rectory abandoned,  and  its  property  in  the 
hands  of  tbe  former  president  and  vice  pres- 
ident, who  repudiate  the  liens  that  have  here- 
tofore existed  on  it 

Tbe  bill  allegps  thai  under  tbe  acts  of  July 
21,  1868,  and  April  10.  1809,  aforesaid,  under 
which  said  bonds  were  issued  by  tbe  state,  it 
WAS  not  contemplated  by  said  acts  or  tbe  said 
4M6  |*rai1way  company  or  thestateof  Arkansas 
that  the  latter  should  pay  thesameor  the  interest 
Ibereon  out  of  itsown  revenues;  that  as  between 
said  state  of  Arkansas  and  said  railway  com- 
pany said  bonds  and  coupons  were  accommo- 
dation paper,  and,  in  point  of  fact  and  in 
equity,  tbe  obligation  of  said  railway  company; 
tliHt  the  acts  of  July  21,  1868,  and  April  10, 
1869,  aforesaid,  were  printed  and  public  acts 
of  tbe  state  of  Arkansas;  that  the  only  consid- 
eration received  by  the  issuing  of  said  bonds 
passed  to  and  was  received  by  the  said  railway 
company;  that  the  only  value  the  lx>nds  pos- 
sessed arose  out  of  the  fact  that  the  Income  and 
revenue  of  the  railway  company  were  pledged 
for  the  ultimate  redemption  of  the  piincipal 
and  interest  thereof,  and  that  the  remedy  by 
aequestratioD  was  provided  to  enforce  tbe 
prompt  payment  of  the  same;  and,  further, 
that  by  virtue  of  tbe  special  guaranty,  herein- 
before referred  to,  indorsed  on  the  several 
bonds,  the  Arkansas  Central  Railway  Com- 
pany equitably  appropriated  and  assigned  its 
iniome  and  revenue,  as  contemplated  by  said 
acts,  to  tbe  payment  of  tbe  principal  and 
interest  thereof  and  there  now  exists  in  favor 
of  tbe  plniniiff  and  other  holdersof  said  bonds 
an  equitat'le  lien  or  charge  upon  said  railroad 
property  and  its  earnings  to  tbe  extent  neces- 
sary to  discharge  the  interest  due  and  unpaid, 
and  that  sucli  equitable  lien  or  charge  continues 
to  attach  as  the  interest  matures  from  time  to 
time  until  the  same,  to^^ther  with  tbe  principal 
amounts  of  stiid  Ix^nds,  have  been  fully  paid; 
that  said  special  guaranty  operated  substan- 
tially and  in  elTcci  to  raise  a  trust  that  binds 
the  railway  property  and  its  earnings,  and  the 
defendants,  who  took  the  same  wiib  notice 
thereof,  are  in  equity  obliged  to  fulfil  said  trust. 

Tbe  plaintiff  further  alleged  that  Johnson 
and  J.  J.  Horner,  although  well  advised  as 
officers  and  stockholders  as  to  tbe  condition  and 
affairs  of  the  Arkansas  Central  Railway  Com- 
pany, in  order  to  obtain  the  issue  to  the  com- 
pany of  said  railroad  aid  bonds,  made  and 
caused  to  be  made  a  statement  under  oath,  con- 
formably to  tbe  requirements  of  tbe  Act  afore- 
said, on  the  21st  day  of  April,  1871,  to  the  effect 
that  the  available  resources  of  tbe  railway  com- 
487]  paoy  in  subscriptions  of  capital  ^stock, 
Id  moneys,  lands,  and  other  means,  were  suffi 
dent  to  (trepare  one  hundred  consecutive  miles 
of  railroad  for  the  iron  rails,  when,  in  truth 

US  V.  & 


and  in  fact — aa  said  Johnson  and  Horner  then 
well  knew — tbe  railway  company  did  not  pos- 
sess the  available  resources  aforesaid.  He 
charged  that  said  statement  was  made  with  tbe 
fraudulent  intent  to  impose  on  and  mislead  tbe 
state  authorities  and  to  secure  from  the  state  of 
Arkansas,  without  legal  right  or  authority, 
ostensibly  for  tbe  railway  company  but  really 
and  in  ^ct  for  themselves  and  for  their  own 
private  gain  and  profit,  the  issuing  of  said  rail- 
road aid  t)onds;  that  by  means  of  such  false  and 
fraudulent  statement  the  bonds  were  awarded 
to  and  obtained  by  the  railway  company;  that 
in  and  by  said  Act  it  waa  provided  that,  after 
the  showing  aforesaid  as  to  available  resources, 
the  governor  of  the  state  should  be  authorized 
to  issue  to  the  president  of  the  rail  way  company 
tbe  said  aid  bonds  upon  the  completion  and 
preparation  for  tbe  iron  rails  of  eacb  succeeding 
ten  miles  or  more  of  road  until  tbe  entire  line 
should  t>e  completed;  and,  further,  tbe  pres- 
ident of  said  railway  company  was  required  to 
file  his  ofl[lcial  receipt  for  each  issue  of  bonds, 
accompanied  by  the  aflSdavit  of  himself  and  at 
least  four  directors  that  the  bonds  or  tbe  avails 
of  them  should  be  disposed  of  solely  for  the 
purpose  of  providing  for  the  ironing,  equip- 
pinfif,  building  and  completing  of  said  road. 
And  the  plaintiff  alleged  that  notwithstanding 
tbe  said  defendants,  as  officers  and  stockholders 
as  aforesaid,  by  means  of  false  and  fraudulent 
Rtatemeuts  made  and  caused  to  be  made  by 
them  as  to  tbe  completion  of  consecutive  sec- 
tions of  railroad  ready  for  tbe  iron  rails,  the 
state  authorities  were  deceived,  procured, 
witbout  right  or  authority,  into  issuing  to  said 
railway  company  the  whole  amount  of 
$1,850,000  of  aid  bonds  as  aforesaid,  and  that 
no  part  of  said  railroad  was  built  or  com  plated 
ready  for  tbe  iron  rails  when  tbe  said  bonds  or 
any  installments  thereof  were  applied  for  and 
issued,  and  although  the  said  railway  company, 
by  ana  through  said  defendants,  solemnly  ob- 
ligated itself  to  devote  tbe  avails  and  proceeds 
thereof  as  above  stated  and  required  bjr  said 
Act,  the  same  were  fraudulently  divertecf  from 
such  purpose  and  appropriated  to  the  use  and 
advantage  *of  said  defendants,  with  tbe  (4:88 
exception  of  tbe  first  forty-eight  miles  of  road 
now  in  operation. 

Tbe  bill  further  alleges  that  said  railway 
company,  by  putting  said  state  lx>nds  on  tbe 
market  with  tbe  recitals  therein  contained — 
that  they  were  issued  under  and  in  pursuance 
of  an  act  of  the  general  assembly  of  the  state 
of  Arkansas  approved  July  21,  1868,  entitled 
"An  act  to  aid  in  tbe  construction  of  rail- 
roads, the  said  act  having  l)een  submitted  to 
and  duly  ratified  by  tbe  people  of  tbe  state  at 
the  general  election  held  November  8,  1868," 
— and  by  the  guarantee  indorsed  thereon  at 
aforesaid,  solemnly  declared  to  all  persons  re- 
ceiving said  bonds  that  tbe  remedies  therein 
mentioned  and  tbe  liens  thereby  created  existed 
and  could  be  enforced,  and  the  same  estops  it, 
aa  well  as  all  persons  claiming  uiider  them  or 
it  whose  claims  are  junior  in  time,  from  deny- 
ing tbe  validity  of  tbe  acts  aforesaid  or  the 
bonds  issued  thereunder;  "that  tbe  said  S.  H. 
Horner,  A.  H.  Johnson,  J.  J.  Horner,  and  the 
said  Arkansas  Midland  Railroad  Company 
were  well  advised  of  the  award  of  tb^  %\^\ji 
aid  granted  to  taVd  i«\\toai\  ^mvMvi>ai  >5b.^ 
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bfiid  board  of  railroad  commissioners,  as  afore- 
said, before  they  or  any  of  them  ncquired  said 
railroad  aod  appurteDaoces  at  said  foreclosure 
sale,  aod  that  said  J.  J.  Horner  and  A.  H. 
JohDson  were  officers  of  said  railway  com- 
pany, applied  for  and  received  said  state  aid, 
and  the  J,  and  each  of  tbem  and  said  Arkansas 
Midland  Railroad  Company,  are,  in  law  and 
equily,  stopped  from  denying  the  validity  of 
said  acts  of  July  21.  1868.  and  April  10,  1869, 
and  the  bonds  so  issued  by  the  state  as  afore- 
said. 

"Your  orator  submits  that  while  it  may  be 
held  that  the  act  of  July  21.  1868,  is  not  suffi- 
cient to  sustain  the  issue  of  the  bonds  therein 
described,  and  that  while  the  same  may  be 
held  to  be  unconditional,  that  the  credit  of  the 
state  being  in  jeopardy,  it  was  competent  for 
and  within  the  powers  of  the  general  assem- 
bly of  the  said  state  to  provide  against  any 
and  all  emergencies,  and  to  create  means  for 
the  payment  of  the  bonds  and  the  interest 
thereon,  which  were  then  issued  or  to  be  is- 
sued, and  by  said  act  of  April  10, 1869,  the  gen- 
eral assembly  did  in  fact  provide  by  law  means 
480J  to  enforce  payment  of  the  ^principal  and 
interest  on  the  bonds  issued  or  to  be  issued  un- 
der said  act  of  July  21,  1868;  that  said  act  of 
April  10,  1869,  was  and  is  a  public  act,  enact- 
ed before  the  granting  of  aid  to  said  Arkansas 
Central  Ilailway  Company,  and  before  the  ex- 
ecution of  the  mortgage  to  the  Union  Trust 
Company  aforesaid,  and  constituted  a  public 
and  statutory  notice  of  the  matters  and  things 
therein  contained,  and  of  the  liens,  rights,  and 
remedies  therein  provided  for  the  enforcement 
of  the  payment  of  the  interest  and  principal 
of  said  bonds,  and  that  the  said  railroad  and 
appurtenances,  its  income  and  revenue,  were 
pledged  for  the  payment  of  said  state  aid 
bonds,  and  was  also  notice  to  all  persons  hold- 
ing bonds  secured  by  said  trust  deed  to  said 
Union  Trust  Company  of  a  prior  right,  lien, 
and  equity,  to  that  of  persons  claiming  by, 
under  or  through  said  mortgage  or  trust  deed. 
Your  orator  submits  that  the  attempt  made  by 
the  general  assembly  of  the  state  of  Arkansas 
to  deprive  him  of  the  benefit  and  provisions  of 
the  act  of  April  10,  1869,  aforesaid,  by  the 
passage  of  the  act  of  May  29,  1874,  is  an  at- 
tempt to  impair  the  obligation  of  the  contracts 
of  his  said  bonds  and  deprive  him  of  a  valua- 
ble remedy  for  the  enforcement  thereof,  and 
the  same  is  therefore:  unconstitutional  and 
Toid.  Your  orator  shows  that  said  Arkansas 
Midland  Railroad  is  not  worth  exceeding  two 
hundred  and  fifty  thousand  dollars,  and  that 
the  Arkansas  Midland  Railroad  Company  has 
no  other  property,  and  by  reason  of  the  large 
Issue  of  said  state  aid  bonds  as  aforesuid,  and 
of  its  other  obligations,  it  is  hopelessly  insolv- 
ent, and  that  it  has  been  and  still  is  misappro- 
priating its  income  and  revenues." 

The  relief  sought  is  the  appointment  of  a 
receiver  to  take  possession  and  custody  of  the 
property,  income  and  revenue  of  the  railroad 
property  and  appurtenances  now  in  the  posses- 
sion of  the  Arkansas  Midland  Railroad  Com- 
pany, and  which  it  acquired  by  or  through  the 
said  8.  H.  Homer,  purchaser  at  the  foreclosure 
■ale;  and  that  such  receiver  continue  in  pos- 
•ession  until  be  shall  have  received  an  amount 
of  income  and  revenue  to  pay  the  costs  and  ex- 
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penses  of  sequestration, and  income  and  revenue 
sufficient  to  pay  the  amount  of  said  coupons  due 
and  payable  on  the  bonds  issued  by  the  state 
and  'delivered  to  the  Arkansas  Central  [400 
Railway  Company,  and  which  may  hereafter  be- 
come due  pending  such  receivership.  The  bill 
asks  that  an  account  be  stated  of  revenues  and 
incomes  received  by  the  defendant  railroad 
company  since  it  went  into  possession  of  the 
property  of  the  Arkansas  Central  Railway 
Company  down  to  the  filing  of  the  bill,  and  that 
the  amount  so  found  be  directed  to  be  paid  to 
the  plaintiff  and  such  other  persons,  holders 
of  state  aid  bonds  as  aforesaid,  as  may  become 
parties  to  this  suit.  In  default  of  such  pay- 
ment by  a  day  named,  the  bill  asks  that  the 
amount  or  so  much  as  may  be  found  due  to 
the  plaintiff  and  other  parties  to  the  bill  be  de- 
creed a  lien  on  the  railroad  appurtenances  and 
property  aforesaid,  to  be  satisfied  if  necessary 
by  a  sale  thereof.  If  it  be  held  that  the  plain- 
tiff have  a  lien  junior  to  said  mortgages  and 
incumbrances,  the  relief  asked  is  a  decree  thai 
the  plaiutiffs  and  others  holding  such  bonds 
may  be  decreed  to  have  an  equity  of  redemp- 
tion in  and  to  such  railroad,  its  appurtenances 
and  other  property,  and  that  such  equity  be  de- 
clared, and  the  amount  to  be  paid  accurately 
ascertained.  The  bill  also  asks  for  such  other 
relief  as  may  seem  meet  in  the  premises  and 
as  equity  and  good  conscience  require. 

Meisr3,  M«  M.  Colm  and  J,  Erb,  for  ap- 
pellant: 

The  acts  of  1868  and  1869  sufficiently  indi- 
cate that  the  income  and  revenues  of  the 
companies  obtaining  the  state  aid  were  to  stand 
pledged  for  the  payment  of  such  bonds. 

Those  acts  have  stronger  force  than  a  mere 
equitable  mortgage. 

White  Water  VaUey  Canal  Co,  t.  VaUette,  62 
U.  S.  21  How.  414  (16:  154);  Beall  v.  White,  94 
U.  8.  882  (24:  178);  Hauielt  v.  Harrison,  105 
U.  8.  401  (26:  1075);  Gregory  v.  MorriB,  96  U. 
8.  619  (24:  740). 

The  mere  fact  that  possession  was  provided 
for  could  not  have  been  material  in  determin- 
ing whether  there  was  a  charge  under  the 
statute. 

A  deed  or  conveyance  conveying  all  the 
property  a  man  has,  wherever  situated,  will 
bind  all  persons  with  notice. 

2  Devlin.  Deeds,  ii  1018;  Wilson  v.  Boyce,  93 
U.  S.  820(23:  60S);  Ellisw.  Martin,  m KXa.  894; 
Varnum  v.  Stale,  78  Ala.  28;  Smith  v.  FieltU, 
79  Ala.  335;  Johnson  v.  Qrisard,  3  L  R.  A.  795, 
51  Ark.  410;  Henderson  ^r, Gates,  52  Ark.  871. 

The  agreement  which  creates  a  charge  upon 
property  of  any  description,  which  is  capable 
of  ascertainment,  no  matter  how  comprehen- 
sive in  terms,  is  in  equity  an  effectual  lien, 
even  as  against  future  acquisition. 

Pomeroy,  Eq.  Jur.  §^  167, 1235-1287;  Jones, 
Chattel  Mortg.  ^  173;  State  v.  Little  Bock,  M. 
R.  dtT,  R.  Co,  31  Ark.  701. 

The  decision  of  the  highest  court  of  the  state 
in  reference  to  the  constitutionality  of  a  statute 
thereof  is  followed  by  this  court. 

Amnskeag  Nat,  Bank  v.  Ottawa,  105  U.  8. 
667  (26:  1204t;  Atlantic  A  G.  R.Co,  v.Geargia, 
98  U.  8.  369  (25:  185);  UnwmxDorth  Countn 
Comrs,  V.  Barne4,  94  U.  a  70  (24:  63);  8(mth 
Ottawa  V.  Putins,  94  U.  8.  260  (24:  164).  Qui 
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▼.  Minneiota,  74  U.  8.  0  Wall.  85  (19:  678); 
Bank  of  Hamilton  v.  Diidiey,  27  U.  S.  2  Pet. 
4»2(7:  496);  East  I /a  rtford  v.  Hartford  Bridge 
Co.  51  U.  8. 10  How.  511  (18;  51b);  Elmwood  v. 
Marry,  92  U.  8.  289  (23:  710). 

The  views  of  tbe  Arkaosas  supreme  court 
regarding  tbe  UDConstilutionality  of  tbe  act  of 
July  21, 1868,  are  sustained  by  numerous  ad- 
iudired  cases. 

South  Ottatta  y.  PerldvB,  94  U.  S.  260  (24: 
154);  Walnut  v.  Wade,  108  U.  S.  688.  689  (26: 
526,  528);  Spongier  ▼.  Jacohy,  14  III.  290,  58 
Am.  Dec.  571;  English  v.  Oliver,  28  Ark.  820. 

An  unconstitutional  act,  or  an  act  wbich 
never  in  fact  takes  effect,  does  not  affect  a 
prior  act,  whose  repeal  depends  upon  the  ef- 
fectuation of  tbe  later  aci. 

Shepardsony,  Milwaukee  d  B,  R,  Co.  6  Wia. 
605;  StaU  v.  Burton.  11  Wis.  50;  Time  v.  StaU, 
26  Ala.  166;  Sullivan  v.  Adams,  8  GrHV.  476; 
Devoy  v.  Ifew  York,  85  Barb.  264,  86  N.  Y.  449; 
Campau  t.  Detroit,  14  Mich.  276;  Childsy. 
Shower,  18 Iowa,  261;  State  ▼.  Blend,  121  Ind. 
514;  Re  Rafferty,  1  Wash.  882:  State  v.  Hallock, 
14  Nev.  202, 88  Am.  Rep.  559;  Uarheck  v.  Kew 
York,  10  Bosw.  366;  Bishop,  Written  Laws, 
§  34;  Cooley,  Const.  Lim.  186. 

An  unconstitutional  amendment  cannot  have 
the  effect  of  repealing  by  mere  implication,  the 
orieinal  act. 

Ex  parte  Davie,  21  Fed.  Rep.  396;  Alexander 
T.  State,  9  Ind.  887. 

A  repeal  of  all  laws  inconsistent  with  a 
■tatute  does  not  affect  laws  ioconsistent  with 
such  parts  thereof  as  are  themselves  uncon- 
stitutional and  void. 

Dewy  V.  Aew  York,  85  Barb.  264;  JJarbeck 
v.  New  York,  10  Bosw.  866;  Sullivan  v.  Adams, 
8  Gray,  476. 

No  repeal  by  implication  can  result  from  a 
provision  in  a  subsequent  statute  when  that 
provision  is  itself  devoid  of  constitutional 
force. 

Payne  v.  Conner,  8  Bibb,  180;  Brown  v. 
Barry,  8  U.  8.  8  Dall.  865  (1:  638);  P/iillips  v. 
HomnHHl,  10  Barn.  &  C.  39. 

This  court,  the  same  as  the  supreme  court 
of  Arkansas,  will  take  judicial  notice  of  tbe 
journals  of  the  two  bouses  of  the  general  as- 
sembly of  the  state  of  Arkansas. 

South  Ottawa  v.  Perkins,  94  U.  8.  280 
(24:  154);  Walnut  v.  Wade,  103  U.  S.  683 
(26:  5-26);  Gardner  v.  Barney,  73  U.  S.  6  Wall. 
499  (18:  890);  Amoskeay  Nat,  Bank  v.  Ottawa, 
105  U.  8.  667(26:  1204). 

The  act  of  March  18, 1867,  was,  therefore, 
In  force  when  the  bonds  here  in  suit  were  is- 
sued.   It  is  still  in  force. 

Whart  Cont.  668.  672;  Elphinstone,  Inter- 
pretation of  Deeds,  157  et  seq.;  Devlin,  Deeds, 
%  999;  Endlich,  Interpretation  of  Statutes,^  302. 

A  bond  which  contains  enough  upon  its 
face  to  satisfy  the  statute,  will  not  be  avoided 
because  there  are  other  recitals  which  the  law 
does  not  contemplate. 

United  States  V.  Brown,  Q\]p,  155;  Shunky, 
Miller,  5  Pa.  250;  Walker  v.  Chapman,  22  Ala. 
116;  BoteieY.  State,  1  Ala.  113;  Hall  v.  Cush- 
Ing.  9  Pick.  895;  /Jarper  v.  Rowe,  55  Gal.  132; 
Bishop,  Cont  ^  443. 

The  doctrine  is  as  applicable  to  false  refer- 
ences to  statutes  in  negotiable  bonds,  as  to 
other  forms  of  contract. 

Ui  V.  S. 


Johnson  County  Comrs.  v.  January,  94  U.  S. 
202  (24: 110):  Anderson  County  Co?nr»,  v.  Beat, 
113  U.  S.  227  (J28:  966). 

The  insertion  in  a  negotiable  instrument 
of  an  illegal  clause  for  attornev's  fees,  will 
not  impair  the  negotiability  oi  the  instru- 
ment. 

Myer  v.  Hart,  40  Mich.  517;  Bvllork  v.  Tay- 
lor, 89  Mich.  138,  33  Am.  Rep.  856;  Oaar  v. 
IjOuisciUe  Bkg,  Co,  11  Bush,  182,  21  Am.  Rep. 
209;  Withers))oon  v.  Mffsselman,  14  Bush,  214. 
29  Am.  Rep.  404;  Tompkinn  v.  Little  Rock  db 
Ft.  S.  R.  Co.  125  U.  S.  127  (31:  624). 

Tbe  company,  in  virtue  of  its  guaranty,  was 
estopped  to  question  the  validity  of  these 
bonds. 

Florida  Cent,  R.  Co,  v.  SeftutU,  103  U.  8. 
188  (26:  884). 

Tbe  right  to  enforce  security,  given  for  the 
payment  of  negotiable  paper,  will  pass  to  all 
holders  of  the  said  paper,  pending  maturity, 
even  though  not  formally  transferred  or  de- 
livered. 

Carpenter  v.  Longan,  83  U.  8.  16  Wall.  271 
(21:  313);  American  File  Co,  v.  Garrett,  110 
U.  S  288  (28: 149);  Pierce  v.  Faunce,  47  Me. 
507;  Sprague  v.  Graham,  29  Me.  160;  Taylor 
V.  Page,  6  Allen,  86;  Breen  v.  Seioard,  11  Gray, 
118;  Green  v.  Bart,  1  Johns.  580;  Jackson  v. 
Bloilgett,  5  Cow.  202;  Bloomer  v.  Henderson, 
8  Alich.  395.  77  Am.  Dec.  453;  Judge  v.  Vooel, 
88  Mich.  568;  Cornell  v.  Ihrhens,  11  \\U,  353; 
Croft  V.  Bunster,  9  Wis.  504;  Sheldon.  Subro- 
gation, g  185. 

The  recital  of  an  unconstitutional  act  in  the 
bonds  could  of  itself  have  no  effect. 

Lijrpincott  v.  Pana,  92  III,  34;  Independent 
School  Dint.  V.  Stone,  106  U.  8.  183  (27:  90). 

Tbe  state  is  not  a  nece.<«sary  partv. 

United  States  v.  Peters,  9  U.  S.  5  Crancb, 
115  (3:53);  Florida  Cent.  R.  Co.  v.  Schutte, 
103  U.  8.  118  (26:  327);  Chicago,  R.  1.  d'  P. 
R,  Co.  V.  Uoward,  74  U.  8.  7  Wall.  392 
(19:  117). 

The  present  owners  are  answerable  as  trus- 
tees. 

Drury  v.  Milirnukee  cfe  S,  R.  Co.  74  U.  8. 
7  Wall.  299  (19:  40);  Jackson  v.  Lndcling,  83 
U.  S.  21  Wall.  616  (22:  492). 

Wbere  the  directors  of  a  company  directly 
or  imlinctly,  enter  into  a  transaction  for  their 
own  benefit  at  tbe  expense  of  the  corporation, 
it  will  not  be  enforced. 

McGovrkey  v.  Toldo  dk  0.  Cent,  R.  Co.  146  U. 
8.  536  (36:  1079);  Washhurn  v.  Green  {**  Rich- 
ardson V.  Green")  133  U.  S.  80  (33:  516);  Chi- 
cago, R.  J.  db  P.  R.  Co,  V.  Howard,  74  U.  S. 
7  Wall.  392  (19:  117);  Jhyle  v.  PlattHhiirg  dt 
M,  R.  Co.  54  N.  Y.  314.  13  Am.  Rep.  595;  Jones 
V.  Arkansas  Mechanical  d-  A.  Co.  88  Ark.  17; 
San  Francisco  dc  A'.  P,  R.  Co,  v.  Bee,  48  Cal. 
89«;  Butts  V.  Woods,  37  N.  Y.  817;  Ogden  v. 
Murray,  39  N.  Y.  207;  Mason  v.  Peio>(bic  Min, 
Co.  25*Fe.l.  K<p.  bS2:  Terry  v.  Tubman,  92  U. 
S.  156  (23:  537);  Cook,  Stock  <&  Stockholders, 
§603. 

Mr.  John  J.  Hornor,  for  appellees: 
Tbe  statutes  under  wbich  these  bonds  were 
issued,  the  delivery  of  them  to  the  railroad, 
and  its  {irccplance  thereof,  created  no  lien  upon 
the  pr()|)eriy  of  the  Arkansas  Central  Railway 
Company. 
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TompkiuBY,  LitUe  Rock  dt  Ft,  8,  K  Ch,  126 
U.S.  109(81:615). 

Mr,  Justice  Hjtrlan  delivered  the  opioion 
of  the  court: 

1.  The  principal  question  in  this  ca^e  is 
whether  the  acts  of  July  21,  1868.  and  April 
10, 1869,  taken  together,  created  any  lien  upon 
the  property  of  a  railroad  company  for  whose 
benefit  state  bonds  were  issued.  That  ques- 
tion was  determined  in  Tompkins  v.  iitUe 
Rock  <fe  Ft.  8,  R,  Co.  126  U.  8.  109.  126.  127 
[81:  615.628,624]. 

4113]  *After  obserring  that  if  the  statutes  in 
question,  read  in  the  light  of  the  circumstances 
attending  their  passage,  disclosed  an  intention 
to  charge  the  road  of  any  company  to  which 
bonds  were  issued  with  liability  for  the  repay- 
ment of  any  loan  to  it.  a  court  of  equity 
•hould  enforce  that  chargjc.  Chief  Justice 
Waite,  delivering  judgment  in  that  case,  said: 
*'But  after  a  careful  consideration  of  the 
•taiutcs,  and  construing  them  liberally  in  favor 
of  the  state,  we  have  been  unable  to' find  that 
any  such  intention  did  in  fact  exist.  There 
was  a  plain  and  simple  way  in  which  such  a 
lien  could  be  created,  and  that  was  by  provid- 
ing in  express  terms  for  it.  That  way  had 
been  adopted  by  the  state  in  a  statute  passed 
March  18,  1867,  and  it  was  the  way  usually 
adopted  by  other  states  when  granting  similar 
aid  to  their  own  companies.  The  wide  de- 
parture which  Arkansas  made  in  this  statute 
from  the  accustomed  form  of  proceeding,  both 
at  home  and  elsewhere,  is  strongly  indicative 
of  an  intention  to  wave  security  any  further 
than  was  embraced  in  the  reserved  power  of 
sequestration.  The  constitution  of  the  state 
gave  authority  to  issue  bonds  in  aid  of  such 
works  of  internal  improvement  if  assented  to 
by  the  people.  If  the  people  gave  their  con- 
sent, then  the  bonds  when  issued  became  the 
debt  of  the  state,  and  tbere  was  power  in  the 
general  assembly,  under  the  constitution  of 
1868,  to  levy  taxes  for  their  payment  if  neces- 
sary. This  disposes  of  the  cases  and  renders 
it  unnecessary  to  consider  any  of  the  other 
questions  discussed  at  the  bar  or  in  the  briefs, 
in  our  opinion  the  new  company  took  the 
roaiis  free  from  incumbrance  in  favor  of  the 
state,  and  neither  the  state  nor  its  bondholders 
are  entitled  to  a  sequestration  of  the  income 
and  revenue  arising  therefrom  in  their  hands." 

An  attempt  is  made  to  distinguish  this  case 
from  Tompkins  v.  LittU  Rock  J  Ft,  8.  R.  Co, 
upon  the  ground  that  the  act  of  March  18, 1867, 
referred  to  in  that  case,  and  entitled  ''Ad  Act 
494]  Loaning  the  Faith  and  Credit  of  *lhe 
State  in  Aid  of  the  Construction  of  Railroads." 
was  in  force  when  the  bonds  here  in  question 
were  issued,  and  that  the  plaintiffs  and  those  in 
whose  behalf  he  sues  could  avail  themselves  of 
the  lien  given  by  that  act  for  securing  the  pay- 
ment of  t)onds  issued  by  the  state  in  aid  of  the 
construction  of  railroads.  The  section  of  the 
act  of  1867  giving  the  lien  referred  to  is  in  these 
words:  "  6.  That  the  receipt  of  any  railroad 
company  for  the  bonds  loaned  to  it  by  the 
state  shall  immediately  operate  as  a  lien  upon 
the  road,  its  rights,  franchises,  and  all  its  prop- 
erty of  every  "description,  real  and  personal; 
Moa  this  lien  shall  be  a  mortgage  on  all  the 
property,  rigbta,  Bad  credits  of  the  ro«d,  and 


shall  have  prioritj^  over  any  and  all  other  debt^, 
contracts,  or  liabilities  of  said  road;  and  said 
mortgage  shall  continue  until  the  entire  amount 
loaned  to  the  said  road  by  the  state  shall  have 
been  paid  off."  Ark.  Acts,  1866,  1867.  Na 
166,  pp.  428.  430. 

The  suggestion  that  the  act  of  1867  was  in 
force  after  the  passage  of  that  of  1868  is  based 
upon  the  12th  section  of  the  latter  act,  which 
provides:  "At  the  next  general  election  to  be 
iiolden  under  the  provisions  of  section  8  of  ar- 
ticle 16  of  the  constitution  of  this  state,  the 
proper  officers  having  charge  of  such  election 
shall,  upon  a  poll,  as  in  other  cases,  take  and 
receive  the  ballots  of  the  electors  qualified  to 
vote  for  officers  at  such  election  for  and  against 
this  act,  in  compliance  with  section  6  of  article 
10  of  the  constitution;  such  ballot  to  contain 
the  words  *  For  Railroads'  or  'Against  Rail- 
roads,' and  if  it  appears  that  a  majority  so  vot- 
ing have  voted  '  For  Railroads,'  this  act  shall 
immediately  become  operative  and  have  full 
force,  and  all  laws  heretofore  passed  for  loan- 
ing the  credit  of  this  state  in  aid  of  railroads 
shall  cease  and  be  void,  but  if  a  majority  shall 
be  found  to  have  voted  'Against  Railroads,' 
this  act  shall  be  void  and  of  no  elTeci."  In 
State  V.  Little  Rock,  M,  R,  d:  T,  R,  Co,  81  Ark. 
701.  721,  it  was  held  that  the  election  in  1868 
at  which  the  people  of  Arkansas  voted  "For 
Railroads"  was  a  nullity,  having  been  held  be- 
fore the  act  of  1868  took  effect  under  the  con- 
stitution of  Arkansas,  and,  consequently  anv 
bonds  based  upon  that  election  were  void. 
The  state  court,  in  its  opinion,  also  suggested 
reasons  why  the  act  of  1868  might  be  held  void 
as  not  having  been  read  the  requisite  number  of 
times,  on  different  days,  as  required  by  thestate 
constitution.  But  it  disclaimed  any  purpose  to 
rest  its  decision  *upon  that  ground,  and  [4115 
placed  it  upon  the  one  above  stated,  ot>serving 
that  "  the  bonds  of  the  state  of  Arkansas,  is- 
sued bj  the  governor  of  the  state,  her  agent, 
are  void,  even  in  the  hands  of  innocent  pur- 
chasers, because  the  authority  to  contract  did 
not  exist  at  the  time  the  bonds  were  issued." 

Upon  basis  of  this  decision  of  the  state  court 
it  is  contended  that  the  act  of  1867  was  not  re- 
pealed— the  argument  being  that  the  laws  in 
force  at  the  date  of  the  act  of  1868  authorizing 
the  credit  of  the  state  to  be  loaned  in  aid  of  the 
construction  of  railroads,  were  to  "cease  and 
be  void  "  only  when  the  act  of  186S  became 
operative  and  in  full  force,  which,  according 
to  the  terms  of  that  act,  could  not,  it  is  claimed, 
occur  until  a  majority  of  the  qualified  electors 
voting  should,  at  a  valid  election,  have  voted 
••  For  Railroads." 

This  argument  would  be  entitled  to  consider- 
ation if  the  act  of  1867  was  in  torce  after  the 
adoption  of  the  state  constitution  of  1868,  which 
provided  that  **  the  credit  of  the  state  or  coun- 
ties shall  never  be  loaned  for  any  purpose  with- 
out the  consent  of  the  people  therfof,  expressed 
through  the  ballot-box."  Art.  10,  (^  6.  The 
state  constitution  of  1861,  in  force  when  the 
act  of  1867  was  passed,  contained  no  such  re- 
striction upon  legislation.  As  that  act  author- 
ized the  loaning  of  the  credit  of  the  state  in 
aid  of  the  construction  of  railroads,  without 
first  ascertaining  by  vote,  the  will  of  the  peo> 
pie  upon  the  subject,  no  bonds  could  be  issued 
under  it,  after  the  adoption  of  the  constitutloB 
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of  1868,  wftbout  popular  sanction  ^ven  at  a 
valid  elf^tion.  Tbe  express  prohibition  in  that 
constitution  against  loaning  tbe  credit  of  tbe 
state  for  any  purpose  without  tbe  previous  as- 
sent of  tbe  people,  expressed  at  tbe  polls,  bad 
tbe  effect  to  withdraw  all  authority  given  in 
previous  statutes  to  lend  tbe  credit  of  tbe  state 
without  first  obtaining  tbe  consent  of  the  peo 
pie.  Aipinicall  v.  DnrieM  County  Comr9.  65 
U.  8.  22  How.  864  [16:296];  Wadswarth  v. 
Eau  Claire  Covnty  Supra.  102  U.  8.  534 
[26:  221].  In  this  view,  it  is  unnecessary  to 
consider  whether  the  act  of  1868  was  void  as 
not  having  been  passed  in  conformity  with  tbe 
constitutional  provision  declarinc:  that  "  every 
bill  and  joint  resolution  shall  be  read  three 
times,  on  different  days,  in  each  house,  before 
tbe  final  passage  thereof,  unless  two  thirds  of 
490]  the  house  where  the  *same  is  pending 
shall  dispense  with  tbe  rules."  Ark.  Const, 
art.  5,  21.  Even  if  that  act  became  a  law,  and 
if  tbe  election  of  1868  was  valid,  still  no  li  >n 
was  given  by  tbe  act  of  1868  upon  the  road  of 
any  company  receiving  bonds  from  the  state. 
6ucb  was  the  express  decision  in  tbe  Tompkins 
case,  and  we  again  so  adjudge  upon  the  au- 
thority of  that  case. 

What  has  been  said  shows  tbat  the  plaintiff 
cannot  take  anything  on  account  of  the  act  of 
April  10,  1869,  which  assumed  to  make  pro- 
vision for  the  payment  of  the  interest  on  the 
bonds  issued  under  tbe  act  of  1868,  in  case  a 
company  receiving  bonds  failed  to  meet  such 
interest  at  maturity.  That  act  authorized  tbe 
treasurer  of  tbe  state  to  obtain  a  writ  of  seques- 
tration, and  also  the  appointment  of  a  receiver 
who  should  take  tbe  income  and  revenues  of 
tbe  defaulting  company  and  all  moneys  aris- 
inir  from  the  operation  of  its  road.  Upon  this 
point,  it  is  quite  sufficient  to  say  that  it  was 
adjudged  in  the  Tompkins  case  that  the  com- 
panies that  subsequently  took  a  road  under 
foreclosure  proceedings  took  it  •*  free  from  in- 
cumbrance in  favor  of  tbe  state,  and  that 
neither  tbe  state  nor  its  bondholders  are  en- 
titled to  a  sequestration  of  the  income  and 
revenues  arising  therefrom  in  their  hands." 

2.  Apart  from  any  question  of  lien  upon  the 
road  of  tbe  defendant,  does  the  bill  disclose 
any  ground  for  tbe  relief  asked  by  tbe  plaintiff? 
Uudoubtedly  tbe  Arkansas  Central  Railwav 
Company,  to  which  the  bonds  were  delivered, 
became  liable  under  its  guaranty,  indorsed  on 
each  bond,  of  the  payment  by  the  state  of  the 
principal  and  interest  as  they  respectively  be- 
came due.  But  that  only  made  each  holder  of 
bonds  a  general  creditor  of  the  company,  with- 
out any  lien  for  their  security  upon  its  property 
or  revenues.  "Hie  existence  of  this  liability  did 
not  prevent  tbe  company  from  giving  a  mort- 
gage upon  its  property  to  secure  any  bonds  it 
might  issue.  The  bill  shows  that  the  Arkansas 
Central  Railway  Company  executed  to  the 
Union  Trust  Company  in  1871  a  mortgage  or 
deed  of  trust,  covering  all  of  its  property,  to 
•ecure  tbe  payment  of  coupon  bonds  amount- 
ing to  $1,200,000,  and  tbat  that  mortgage  was 
foreclosed,  and  tbe  property  sold  in  1877  in  a 
497]  suit  brought  *bv  the  mortgagee  against 
tbe  mortgagor.  We  And  nothing  in  the  bill 
impeaching  tbe  validity  of  that  sale,  or  that 
would  justify  tbe  court  in  holding  that  the  title 
to  tbe  mortgjifed  property  did  not  pass  to  the 
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purchaser,  8.  H.  Ilorijcr.  trustee,  free  from 
any  claims  upon  tbe  part  of  tbe  company's 
creditors. 

It  is  true  tbat  tbe  bill  charges  that  Johnson 
was  president  of  the  railway  company  as  well 
when  the  foreclosure  proceedings  were  insti- 
tuted as  while  they  were  pending,  and  tbat  be 
•'brought  about  "the  foreclosure.  By  what 
means  did  he  bring  about  such  foreclosure? 
Upon  that  point  tbe  bill  is  silent.  It  is  not 
suggested  tbat  the  railway  company  was  able 
to  meet  tbe  interest  on  the  bonds  secured  by 
the  mortgage  to  tbe  Union  Trust  Company,  or 
that  it  was  possible  for  Johnson,  or  any  one 
else  connected  with  the  railway  company,  u 
have  prevented  a  foreclosure  and  a  sale  of  tb«, 
mortgHged  property.  So  that  tbe  charge  that 
Johnson  •*brougbt  about"  tbe  foreclosure  does 
not  necessarily  impute  to  him  any  fraud  of 
which  the  general  creditors  of  the  railway 
company  could  complain  or  which  would  ajf- 
feet  the  integrity  of  tbe  purchase  at  the  sale  in 
the  foreclosure  suit.  If.  then,  the  purcliase  by 
8.  H.  Horner,  tru<4tee,  could  not  be  impeached 
by  the  holders  of  state  bonds,  tbe  payment  of 
which  had  been  guaranteed  by  the  railway 
company,  it  is  of  no  consequence  to  those  hold- 
ers what  the  purchaser  did  with  the  property 
or  to  whom  be  sold  it.  So  far  as  tbe  bill  dis- 
closes, the  purchaser  took  title  free  from  any 
claim  upon  it  by  any  creditor  of  the  railway 
company. 

We  attach  no  consequence  to  tbe  allegation 
that  S.  H.  Horner  "pretended"  to  have  |>ur 
chased  the  road  as  trustee  for  Johnson.  If  (he 
former,  in  fact,  purcha.sed  for  Johnson,  and 
if  tbat  circumstance  could  have  affected  the 
validity  of  Horner's  purchase,  as  against  the 
creditors  of  the  railway  company,  tb  i  allega- 
tion upon  this  subject  should  have  been  more 
direct  and  positive.  Besides,  if  the  shIc  of  ihe 
road  was  not  "brought  about*'  by  Johnson  in 
violation  of  his  duty  as  an  oHicer  of  the  com- 
pany, his  official  relations  to  the  company 
prior  to  tbe  foreclosure,  did  not  prevent  him 
from  bidding  for  tbe  property,  or  being  inter- 
ested in  its  purchase  by  S.  H.  Horner,  as  trus- 
tee. So  far  as  isdiscb'Sed  by  tbe  bill,  the  s»de. 
under  *the  decree  in  tbe  suit  brought  |4tl8 
by  the  Union  Trust  company  was  lairly  con- 
ducted, with  full  opportunity  to  all  persons  to 
become  bidders. 

Nor  is  tbe  fact  that  Johnson  was  tbe  holder 
of  receiver's  certificates,  which  became  a  charge 
upon  tbe  properly  superior  to  tbe  mongaue 
bonds  in  suit,  material  in  the  present  inquiry; 
for  it  does  not  appear  that  if  there  had  bien 
no  surb  certificates  in  existence,  that  anything 
would  have  been  left  for  the  general  creditors 
of  the  railway  :company  after  satisfying  the 
holders  of  mortgage  bonds.  There  is  no  sug- 
gestion in  the  bill  that  any  receiver's  certifi- 
cates were  issued  that  ou/;ht  not  to  have  l)een 
issued,  or  in  respect  to  which  the  court  waa 
not  fully  informed.  The  mere  fact  that  John- 
son obtained  receiver's  certificates— even  as- 
suming that  his  ownership  of  tbem  was  iucon- 
sisteot  with  the  relations  be  held  to  tbe  mort- 
gaged proper ly^-does  not  affect  the  validity  or 
integrity  of  the  foreclosure  proceedings  and 
the  5>ale  of  the  property  under  the  decree  of  tbe 
court. 

Some  stress  is  placed  upon  tbe  fact  t.\i'»su  '^^• 
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ilier  tlie  itate  nor  the  bolders  of  its  bonds  were  wprd"*  pereonai  property  and  reinvMt  ibs  pro- 

luirtiM  to  tbe  suit  brought  by  the  Union  Trust  "^edg.  and  to  collect  or  coinpr..inWe  and  rekiua 

fompany.     The    stale  could   not   have   been  dehtjdue  to  the  ward,  subject  to  tbe  llabllKr  to 

miideapaitydefeudact  without  its  cousenL  be  o»Ued  toaocoantlor  blsacta. 

Btsides  it  had,  as  we  have  wen   no  lieo  upon  •■  *  ffi'«r'"»'> '»  Mlsa'wlppl  h"  anthorltf  wltbont 

nr  inlerpBt  in  Ihp  nroncrlF    and  whh  uncipr  no  Order  ot  the  court  to  Burromler  a  pulley  on  tba 

tbe  act  of  186IJ.     Clearly   tbe  Lolders  of  bonds  ohargo  ihereot 

were  not  necpssary  parties.     They  hud  no  lieo  rj^g    ggj  i 

upon  Ibe  pioperty.  and,  at  rnoal,    were  only  j       ^  „„i  8t,b^,ittid  March  H,  laSA.     Xto- 

"T^  "!?  "L^     company  mvirlLie  of  tls  pur-  ^^  jtarth  16,  IBS*. 

moty  Indorsed  upon  the  bonds,    Tbe  only  nec- 

easarT  parlies  were  the  mortoaeee  and  mort-  _„  _„„„„    ,     .^     ™      ,.  ^     _.     .    i 

Mgor  companies  T*^  ERHOR    to    the   Circuit  Court   of   tba 

fn  respect  to  the   charge  that  Johnson  arid  f    Uoic.-d  States  (or   the  EsMern  Dielrict  of 

J.J.  Homer  fraudulently  procur«l  tbe  iasuioB  LmiWano.  (o  review  a  ud.:meot  in  farorof 

bv  the  »lale  of  the  bon/s  ^n  question,  we  do  defe-'da"!.  the  Equitable  Life  Awurance   So- 

not  perceive  how  such  conduct  upon  tlleir  part  cu;'y.in  a"uit  broucht  by  Hot.ert  P- Maclay. 

can  constitute  a  ground  for  the  relief  allied  in  '"'<"  «'  "'«  """<>''  Mn'on  Soowden,  plaintilt, 

thiacase.     The  irong  charged  was  a   wrong  to  recover  tlie  aniouotof  a  Hfe  Insurancepolicy, 

tA  the  stale  of  which  it  could  have  complained,  "1"=^  bnd  been  surrendered   bv  the  guardian 

If  Ibe  bonds,  so  fraudulently  procured  to  be  of  said  minor  on  the  payment  of  the  surrender 

tuued.  had  become  valid  obligaliona.     But,  as  "'"«■     4ffl'-">M. 

w«  haveseen,  tlie bonds  werelovalid  asagainst       „,  ,  , ,__  „     r    u     r<      

the  state.      Tbe  fraud  alleged  to  have   been        B  «  ement  by  Jfr  Ju««e»  Or»jt 

4»91  practised  In  procuriSg  the  issuins  "of  ,„J'''.»  "«  ^""..'J;^  'T-,''""''^^'  Tk''""^u'!i 

tbem  had  no  connection  Inlaw  with  Ihe  mort-  1889.  in  tbe  civil  district  court  for  the  parish  of 

gage  executed  by  ihe  railway  wmpauy  to  tbe  S^'T"  '°  t*}*  "^'«  "/, ^^V'?'"''".  byfiobert  R 

Moo  Trust  Coitrsny.uu.ler  which  tfie  prop-  ^'"^^^i,*  "^'i'""  o' Lo"'s'"™.  a°d   tutor  of 

«ly  was  purchased  by  B.  H.  Horner  at  public  ^'"S"''  S^"^""'  '  '^'"'^  "=5'^  ••'^,  "o'f  '^" 

Mile  order^  by  the  decree  ..f  a  court  Ibat  bad  "f  Samuel  H   Snowden   and  Mair  Louisa.  hl> 

full  iurisdiclioD  of  the  parlies  and  the  aubjecl-  '^'  «,  spiinst  the  Equitable  Life  Ass uraiice  So- 

mj,,gj  '  ciety  of  the  United  btaies,  a  corporation  of 

Looking  at  all  the  allpgalions  of  tbe  bill,  we  ^^".^"ji^-   ".^j,  "^TT^y.  7t '■^".'iVf !"' 

.re  of  opinion  Ibat  tbe  plainlilTs  were  not  «o-  °"> '"=  ^'^■^"'.'  p?"'^''^  ""I  F""""'  ^'""^  '" 

titlf^H  inihf>r*lli-raGlrH{      ri/rr/t /iiBrtnui  the  Eastern   Dislnclol  Louisistia;    to  recover 

titled  to  the  relief  asked.    DecT»  affrmed.  ^^^  ^^^  ^f  $10,000.  with  accrued  dividends,  len 

Mr.  Jatliet  WUt«,  not  having  liecn  a  mem-  ■°y  amnunU  due  for  premiums,  upon  s  policy, 

ber  of  tbf  court  when  ibis  case   was  argued,  <!»'«*  J"'?  ".  l'*""'  ^7  which  tbe  liefendsnt, 

took  no  part  in  its  decision.  if  considemtlon  of  the  sum  of  (07.70  paid  trr 

Urs.  Soowden,  and  of  quarterly  'pre    [SOO 

mtums  of  a  like  sum  to  be  paid  on  Ihe  fifth 

days  of  October,  January,  April  and  Julv  In 

ROBERTP.  MACLAT, Tutor  of  the  Minor,  *7^'y_5^V^"^^"?'A*™°J^??""<."*!!"^'i'.'^'"''^^^^^ 


AIabom  Snowden,  Plff.  in  Brr., 


(See  a  C.  Reporter's  ed.  4I»-Ut.) 


I.  A  KUiMlsn.  unlen  his  pi 


insured  "ihe  life  of  the  said  Samuel  II.  :<now- 
den,  of  New  Orleans,  in  tbe  parish  of  Orleans, 
■late  of  LouisisDu,  for  tbe  sole  use  of  the  said 
wife  in  tbe  smovint  of  $10,000,  for  the  li-rm  of 
bi"  natural  life;"  and  pronilsed  to  pnv  ihat 
amount  at  its  office  in  tbe  cliy  of  New  York 
to  her,  if  living,  and.  if  not  llvinfr.  to  hi*  chil- 
dren, "or  tiieir  guardian,  for  thi'ir  use,"  or,  if 
there  should  be  no  such  children  surviving, 
then  to  his  exectitori,  adtnitiistrators  or  assigns. 
In  sixty  diiys  after  due  notice  and  satisfactory 
proof  of  his  death  during  the  continuance  (U 


NQTZ.—GvaidlaTit:  am«(nlin;rit  cf:  p  wen  and 
dultu  of  at  to  vafinaf  and  rtai  proiwrty  uf  their 

At  comtnOD  law  there  are  tbree  Unds  of  guar- 
dians, onrnelj':  ^unrdluns  hj  nature,  by  nurture, 
and  in  Bcicase-  Tlic  twu  former  belong  eicluslvcly 
to  tbD  purenrg;  Drat  (o  (be  fatber.  and  on  his  death 
to  tbe  mother;  but  sucb  Biiardlana  bavecocnutrol 
o  of  tlie  war.].     Tbelr 


Hammond  v.  Corttett,  U  IT.  R.  lOI,  S  Am.  Sep.  Mt 
Mattbovsnn  v.  Perry,  37  Cnno.  OtM  Am.  Rep.  SO. 
Tliemuthfr  la  tbe  aunrdlKn  bynatiireand  nur- 
ture of  her  lllecrltlmate  child.  Reeve,  Domntlo 
RtilaKr.ns.  3U:  Wright  v.  Wrlsht.  i  Mass.  lOt-.  Peo- 
ple V.  Mlt<'hell,  44  Barb.  C4Sj  Com.  v.  F«e,  •  Burs.  * 
B.  ti.'i:  DaKoD  v.  State,  t  lilackf.  3BT. 

Tbo  common    law   powers  and  duties  of  mob 

suardiaoa  are  usually  considerably  modiaod  aod 

limited  lo  the  person  of  (be  ward,  and  they  have    rejtulated  by  slatulcs  of  tbe  several  ■!«(««;  and  tbe 

~" ■     ■  'die  with  the  prop- ,  Kuardinnshtp  by  nurture  Is  I'lther  merged  In  that 

aril.    £  Kent,  Com.  \  by  nature,  or  bas  become  obsulete.    S  Kent.  Cam, 
,  bomeatk'  RcUIIona.  SIS;  Cn.  LItt.  gsb:  i  ttX;  Macrcady  v.  Wilcox.  33  Coon.  321:  FerkliM  r. 
Ponds  V.  Van  Borne.  15  »'end.  «3I,  SO  Am.  Dec.  77;  I  Dyer,  fl  Or.  401. 

Jackson  v.  Combe.  I  Cow.  36;    Kline  v.  Bocbe.  6       A  court  of  chanoery  may,  for  Juai  cause.  Inter- 
Oonn.  494:  Miles  v.  Doydeu.  3  Pick.  213;  Hnvnle  v.    fere  with  end  onnirol  (he  dlsoreilon  of  the  parent. 
Hall,  fill  innph.  290.  K  Am,  Dec.  4:.7;  MvKtnney  v.    In  tbe  care  and  educailoii  nC  hJa  child.    People  T. 
IfobJa.  37  Tex.  m;  KendaU  t.  Udler,  •  Cal.  W; '  Heroeln.  8  Paige.  47.  3  HIU.  381,  »  Am.  Deo-  041. 
*^*  148  r,  8. 
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the  policy,  the  balance  of  the  year's  premium, 
if  any,  being  first  deducted  therefrom. 

The  policy  declared  that  it  was  * 'issued  and 
accepted  by  the  assured  upon  the  following 
special  agieements  and  condilions,  relative  to 
tontine  dividend  policies: 

"First.  That  this  policy  is  issued  under  the 
tontine  dividend  plan,  class  A. 

''Second.  That  the  tontine  dividend  period 
for  this  policy  shall  be  completed  on  the  first 
day  of  June  in  the  year  eighteen  hundred 
and  eighty-six. 

"Third.  That  no  dividend  shall  be  allowed 
or  paid  upon  this  policy,  unless  the  person 
whose  life  is  hereby  assured  shall  survive  until 
the  completion  of  its  tontine  dividend  period, 
and  unless  this  policy  shall  then  be  in  force. 

"Fourth.  That  all  surplus  or  profits  derived 
from  such  policies,  in  any  class  on  the  tontine 
dividend  plan,  as  shall  cease  to  be  in  force  be- 
fore the  completion  of  their  respective  tontine 
dividend  periods,  shall  be  apportioned  equita- 
bly among  such  policies  of  the  same  class  as 
■hall  complete  their  tontine  dividend  periods. 

"Fifth.  That  the  tontine  dividend,  when 
made,  shall  be  applied  only  to  the  purchase  of 
an  annuity  to  reduce  premiums  during  the 
whole  suk)seqnent  continuance  of  this  policy; 
and  that  the  first  payment  of  such  annuity 
shall  be  due  at  the  commencement  of  the  assur- 
ance year  of  the  policy  immediately  succeeding 
the  year  in  which  the  tontine  dividend  period 


of  this  policy  shall  be  completed;  provided, 
that  if  in  any  year  the  *amount  derived  [501 
from  dividends  on  this  policy  shnll  exceed  the 
amount  of  premiums  due  thereon,  the  excess 
sliall  be  paid  in  cash  to  said  Samuel  H.  Snow- 
den  or  assigns. 

"Sixth.  That  previous  to  the  completion  of 
its  tontine  dividend  period  this  policy  shall 
have  no  surrender  value  in  cash  or  in  a  paid- 
up  policy." 

Mrs.  Snowden  died  August  8,  1888,  in  the 
state  of  Mississippi.  Under  the  laws  of  Missis- 
sippi, Samuel  H.  Snowden  was  appointed  by 
the  chancery  court  of  Wilkinson  county  in 
that  state  on  December  4,  1888,  administrator 
of  her  personal  estate,  and  gave  bond  as  such, 
describing  himself  as  of  that  county  and  state: 
and  on  March  4,  1884,  was  appointed  by  the 
same  court  guardian  of  the  person,  and  of  the 
estate,  real  and  personal,  of  their  child. 

On  July  19,  loS6«  the  tontine  period  on  the 
policy  having  been  reached,  and  the  policy 
having  a  surrender  value,  which  was  proved  to 
have  been  $3170  40,  Samuel  H.  Snowden.  as 
such  guardian,  without  any  applica;ion  to  said 
chancery  court  for  an  order  specially  author- 
izing him  to  do  so,  requested  of  the  defendant 
payment  of  this  surrender  value,  and  received 
the  full  amount  thereof,  and  gave  the  defend- 
ant a  receipt  therefor,  attaching  to  his  receipt 
his  letters  of  guardianship. 

On  March  9, 1888.  Samuel  H.  Snowden  died. 


A  flruardian  in  socaffe  as  it  existed  at  commoD 
law,  like  that  of  gruardianship  by  nurture,  is  not 
adapted  to  our  laws  and  institutions  and  has  never 
existed  in  this  country  except  in  some  greatly 
modified  form.  2  Kent«  Com.  224;  Fonda  v.  Van 
Home,  16  Wend.  631,  80  Am.  Dec.  77;  Boecher  v. 
Grouse,  19  Wend.  906;  Bryne  v.  Van  Hoesen,  6 
Jobna.  66. 

Testamentary  iruardlans  are  those  appointed  by 
the  deed,  or  the  last  will  of  the  parent.  They  have 
control  of  the  person  and  the  real  and  personal 
estate  of  the  child  during  minority.  The  father 
may,  at  common  law,  and  generally  under  statutes, 
thus  appoint  a  guardian  for  bis  children  bom  or 
unborn.  2  Kent,  Com.  225;  Re  Whiutker,  4  Johns. 
Ch.  878;  Re  Van  Houten,  8  N.  J.  Eq.  220.  29  Am.  Dec. 
707;  Balch  v.  8mith,  12  N.  H.441:  Wardwell  v.  Ward- 
welU  9  Allen,  618;  McKinney  v.  Noble,  87  Tex.  731; 
Kevan  v.  Waller,  11  Leigh,  414,  86  Am.  Deo.  891; 
Reeve,  Domestic  Relations.  3*^. 

Guardianship  of  all  kinds  is  largely  regulated  by 
statutes  in  tbe  various  states,  and  the  obligations, 
duties  and  iittbillties  of  testamentary  guardians  are 
frequently  thus  regulated  and  prescribed.  Kevan 
V.  Waller,  supra. 

But  where  the  appointment  Is  by  the  father,  it  Is 
held  that  it  should  clearly  appear  in  order  to  take 
away  the  natural  right  of  guardianship  of  the 
mother.  Re  Van  Houten,  2  N.  J.  Eq.  220,  29  Am. 
Dec.  707:  Corrigan  v.  Kieroan,  1  Bradf.  208;  Bing- 
ham, Infancy  ft  Coverture,  166. 

A  testamentary  guardian  can  only  b3  appointed 
by  an  instrument  admitted  to  probate  and  naming 
the  person  intrusted  with  the  care  and  nurture  of 
tbe  infant.  Desribes  v.  Wllmer,  69  Ala.  25.  44  Am. 
Bep.  601;  Norris  v.  Harris,  16  Cat  226;  2  Kent,  Com. 


The  father  cannot  appoint  a  testamentary  guar- 
dian for  his  Illegitimate  children,  nor  for  other 
children  than  his  own,  although  he  bequeaths  or 
devises  property  to  them.  Sleeman  v.  Wilson,  L. 
R.  18  Eq.  86.  1  Moak,  Eng.  Rep.  538;  Brigham  v. 
Wheeler,  8  Met.  127:  People  v.  Mitchell,  44  Barb. 
M6;  Reeve,  Domestic  Relations.  814. 

US  U.S. 


Most  guardians  are  appointed  by  courts  having 
Jurisdiction  of  such  matters  in  the  various  states, 
and  in  pursuance  of  statutes  on  the  subject,  which 
regulate  their  powers  and  duties:  and  the  couit 
having  power  to  appoint,  may  also  remove  them. 

4  Field,  Lawyer^s  Briefs,  •  27;  Stuart  v.  Bute,  9 
H.  L.  Cas.  440;  Byrne  v.  Van  Hoesen,  6  Johns.  (6; 
Beecber  v.  Crouse,  19  Wend.  806:  Putnam  v.  Ritchie, 
6  Paige,  890;  Underhill  v.  Dennis,  9  Paige,  20.':  Fos- 
ter V.  Mott,  8  Bradf.  400;  White  v.  Pomeroy.  7  Barb. 
640;  Week's  App.  87  Conn.  863:  Nelson  v.  Green,  2St 
Ark.  867;  McPblllips  v.  McPhillips.  9  R.  T.  536;  Copp 
V.  Copp,  20  N.  B.  284;  Sanderson  v.  Sanderson,  79  N. 
C.  809;  Lord  v.  Hough,  37  Cal.  664;  Story,  Eq.  Jur. 
8  839. 

A  court  of  equity  may  appoint  guardians  for  in* 
fants,  and  supervise  and  control  them  us  a  branch 
of  Its  general  Jurisdiction.  2  Story,  Eq.  Jur.  S  1338; 
DeMaoneville  v.  DeManneville,  10  Ves.  Jr.  SSt; 
Lynch  v.  Rotan,  30  III.  14;  Wilcox  v.  Wilcox,  14  N. 
Y.  575;  Durrett  v.  Davis,  24  Gratt.  802:  Cowls  v. 
Cowls,  8  111.  486. 

The  power  to  appoint  and  remove  a  general 
guardian  is  frequently  conferred  by  statute  upon 
surrogate's  courts.  Reeve,  Domestic  Relations, 
817;  2  Kent,  Com.  226:  Sc bonier.  Domestic  Rela- 
tions, 811, 419;  Ez  parte  Dawson,  8  Bradf.  188:  Berry 
V.  Johnson,  53  Me.  402;  People  v.  Mercien,  8  Paige, 
47;  Dormer  v.  Ogboume,  16  Ala.  750;  Herring  v. 
Goodson,  48  Miss.  392. 

The  rights  and  powers  of  guardians  are  local  or 
limited  to  the  state  where  they  are  appointed. 
Hence  they  cannot  by  virtue  of  any  right  as  guar- 
dians acquire  or  control  the  assets  of  wards  in 
another  state.  Leonard  v.  Putnam,  51  N.  H.  247, 
12  Am.  Rep.  106:  Wood  worth  v.  Spring.  4  Allen.  821; 
Morrell  v.  Dickey,  1  Johns.  Ch.  163;  Kraft  v. 
Wiokey.  4  Gill  &  J.  HSi,  2S  Am.  Dec.  669. 

Unless  restrained  by  statute  a  guardian  may  sell 
or  exchange  his  ward's  personal  property  without 
an  order  of  the  court  therefor,  though  such  order 
Is  required  for  a  sale  of  real  estate.  Field  v. 
SchicfTeliu,  7  Johns.  Ch.  150, 11  Am.  Dec.  441:  White 
V.  Parker,  8  Barb.  48;  Humphrey  v.  Buisaav^.  ^24 
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Od  April  6, 1888,  the  plaiDtiff  was  appointed, 
and  qualified,  in  Loiiisiaua.  tutor  of  the  minor, 
ftDd  afterwards  brought  this  action. 

The  question  in  cont  rovers?  was  whether 
the  receipt  of  the  surrender  value  of  the  policy 
by  Samuel  H.  Snowden,  as  guardian  of  the 
minor,  was  a  discharge  of  the  policy. 

Upon  proof  of  the  foregoing  facts,  the  plain- 
tiff requested  the  court  to  instruct  the  Jury 
*'that  the  receipt  of  the  said  amount  and  dis- 
charge of  the  policy  was  invalid,  and  did  not 
bind  the  ward,  and  the  said  guardian,  S.  H. 
Snowden,  in  receiving  it  and  in  attempting  to 
discharge  the  insurance  policy,  had  no  author- 
ity of  the  court  or  of  a  family  meeting,  or  any 
other  authority,  excepting  that  which  wa^ 
Tested  in  him  as  a  guardian  of  the  minor  un- 
der the  laws  of  Mississippi;  that  the  transaction 
was  either  a  compromise  or  a  sale  of  a  debt, 
IS02]  *and  therefore  was  contrary  to  sections 
m(6,  2106  and  21 10  of  the  Reyised  Statutes  of 
Mississippi  of  1880,"  which  are  copied  in  the 
margin.* 

*  8eo.  2O8B1.  The  ohaocerj  court  may,  hj  decree, 
anfhorize  any  executor  or  administrator  to  sell  or 
eompromise  any  claims  due  the  estate,  which  can- 
not be  readily  collected.  If  the  executor  or  admin- 
istrator shall  petition  for  that  purpos**,  and  ghall 
show  that  such  sale  or  compromise  will  promote  the 
interesta  of  the  estate.  But  no  such  order  of 
aaAe  shall  be  made  untU  twelve  months  have 
elapeed  from  the  jrrant  of  the  letters.  And  if  a  rale 
be  ordered,  it  shall  be  made  at  the  court-house 
door  for  cash  to  the  highest  bidden  but  the  execu- 
tor or  ad  mioiit  rator  sfiull  first  give  twenty  days* 
ootioe  of  the  time  and  place  of  such  sale,  by  adver- 
tialnff  the  same  in  a  newspaper  printed  in  the 
eounly.  if  there  be  suod,  but  if  not,  then  in  a  news- 
paper pubUsbed  in  some  convenient  county.  And 
the  executor  or  administraror  shall  make  report  in 
writing,  of  rales  and  compromises  made  according 
to  the  provisions  of  this  section^  to  the  next  suo- 
oeeding  term  of  the  court,  which  may  then  be  con- 
firmed, unless  good  oauae  be  shown  for  setting  the 
same  ai^lde. 

Sec.  2106.  The  court  may  order  a  sale  of  personal 
property  of  a  ward,  whenever  the  interest  of  such 
ward  will  be  promoted  thereby,  which  rale  shall  be 
made  as  directed  by  the  court. 

8ec.  2110.  Guardians  may  be  empowered  by  the 
«ourt  to  sell  or  compromise  claims  due  their 
wardp,  on  the  rame  terms  prescHtiedJ  in  referencp 
to  the  sale  or  compromise  of  claims  due  estates  of 
deceased  persons. 


The  court  refused  to  give  each  of  the  in- 
structions requested;  and  instructed  the  Jury 
"that  the  transaction  on  the  part  of  the  former 
guardian,  by  which  he  received  the  surrender 
value  of  the  policy,  was  neither  a  oompromiae 
nor  a  sale  of  a  debt,  but.  on  the  other  hand, 
was  the  collection  of  a  debt  which  was  due  hi 
the  alternative  at  the  option  of  the  guardian, 
and  that  the  guardian  had  authority  as  a  r(»m- 
mon  law  guardian  under  the  laws  of  Miaaia- 
sippi  to  make  such  collection." 

The  plaintiff  excepted  to  the  refusal  to  afve 
each  of  the  instructions  requested,  as  well  as 
to  the  instructions  given;  and,  after  veidict 
and  judgment  for  the  defendant,  tendered  a 
bill  of  exceptions,  and  sued  out  this  writ  of 
error. 

Mr.  Frank  I^  Rich&rdaoB,  for  plaintiff 

in  error: 

If  a  guardian  sells  the  property  of  hia  ward, 
he  must  obtain  authority  from  the  probate 
court.  A  sale  ia  a  transmutation  of  property 
from  one  man  to  another  in  consideration  of 
some  price. 

3  Bl.  Com.  446;  Story.  Sales,  g  1;  S  School, 
er,  Pers.  Prop.  (2d  ed.)  %  200;  Newmark.  Sales, 
g  2;  Oreveling  v.  Wood,  95  Pa.  158. 

This  was  peculiarly  a  case  where  the  law, 
enacted  for  the  benefit  of  minors,  should  ba 
enforced. 

Baf/es  V.  MaaachuteiU  Mui.  L.  ln$.  Gs.  1  L. 
R  A.  803.  125  III  826. 


Jir.  Charles  B.  AIezaiider»  for  defend- 
ant in  error: 

The  guardian  of  Mason  Snowden  bad  a 
right  t^  receive  the  surrender  value  of  the  pol- 
icy, and  the  payment  to  him  discharged  the 
company. 

Schouler,  Domestic  Relations  (4th  ed.)  g  848; 
Perry,  Tr.  (4tb  ed.)§482. 

The  policy  has  lapsed. 

Etyhner  v.  Enickerbocker  L,  Ins,  Oo.  68  N. 
T.  160:  Honrorih  v.  Western  Mui.  Aid  Sot.  76 
lown,  5^2;  Ashbrook  v.  Phamix  Mui,  L,  Ins, 
Oo.  94  Mo.  72. 


Minn.  221:  8al1ee  v.  Arnold,  82  Mo.  68S.  82  Am.  Dec. 
144;  Shepherd  v.  Evans,  9  Ind.  270;  Freeman  v.  Wil- 
son, 74  N.  C.  868. 

It  is  the  iruardian*B  duty  to  sell  the  personal 
property  of  the  ward  where  it  is  liable  to  wante  or 
de<-ay,  and  loss  would  occur  by  keeping  it.  Bank 
of  Virginia  v.  Cralgr*  A  Leigh,  889. 

It  is  hte  duty  to  take  reasonable  care  of  his  ward*s 
property  and  interests,  and  to  bring  an  action  to 
to  recover  any  damage  sustuined  thereto.  Brown 
V.  Brown,  5  Bng.  L.  ft  Rq.  687;  Somes  v.  Skinner,  16 
Mass.  348:  Savage  v.  Dickson,  16  AIh.  257:  Fuqua 
▼.  Hunt,  1  Ahi.  197,  ;]4  Am.  Dec  771;  White  v. 
Parker.  8  Barb.  48;  Shepherd  v.  Evans,  9  Ind.  280. 

A  guardinn  may  lease  the  land  of  his  ward  dur- 
ing his  minority,  but  if  tbe  lease  extends  beyond 
this  tbe  ward  may  avoid  it  on  coming  of  age. 
Pntnam  v.  Ritchie,  6  Paige,  880:  Johnson  v.  Carter, 
16  Mass.  448:  Snook  v.  Sutton,  10  N.  J.  L.  157;  Kich- 
ardson  v.  Richardson.  49  Mo.  29;  Emerson  v.  Spicer, 
46  N.  Y.  501;  Burr  v.  Wilson,  18  Tex.  367. 

He  may  usually  dispose  of  and  manage  the  per- 
eonalty  as  he  pleases,  without  an  order  of  the  court; 
and  if  the  same  consists  of  money,  he  should  put 
ft  at  interest,  or  he  ma.v  be  chargeable  for  interest. 
Bohieffelin  v.  Stewart,  1  Johns.  Cb.  620, 7  Am.  Dea 
SOT:  Brown  v.  Bickets,  4  Johns.  Ch.  805, 8  Am.  Dea 


567;  Utica  Ins.  Oo.  v.  Lynch,  11  Paige,  528:  Oillet  v. 
v.  Van  Rensselaer,  15  N.  Y.  400;  Taylor  v.  Benham^ 
46  U.  S.  5  How.  274  (12: 149);  Boynton  v.  Dyer,  18 
Pick.  6. 

Investments  by  a  guardian  of  hia  ward^  money 
should  usually  be  made  in  public  securities  or  on 
the  security  of  real  estate.  Worreirs  A  pp.  9  Fa. 
506:  Knowlton  v.  Bradley,  17  N.  H.  468. 48  Am.  Deo. 
609;  May  v.  Duke,  61  Ala.  68;  Kimhail  v.  Reding, 
81  N.  H.  852,  64  Am.  Dea  888;  Horn  v.  Lock- 
hart.  84  U.  S.  17  Wall.  570  (21:657);  Watson  v.  Stone, 
40  Ala.  461,  91  Am.  Dec.  484;  Gary  v.  Cannon,  88  N. 
0.64. 

But,  in  some  states,  if  reasonable  prudence  and 
good  faith  is  used,  mvestments  may  be  made  In 
corporate  stocks  or  on  personal  security.  French 
V.  Ourrier,  47  N.  H.  88;  Churk  v.  Oarfleld,  8  Allen, 
427;  Lovell  v.  Minot,20  Pick.  U6, 88  Am.  Dea  206; 
Knowlton  v.  Bradley,  17  N.  EL  458,  43  Am.  Dea  608; 
Nyce*8  Estate,  5  Watts  ftS.  254.  40  ilm.  Dea  606. 

A  guardian  ia  uaually  entitled  to  tbe  care  and 
possession  of  the  real  estate  of  the  minor,  and  may 
maintain  an  action  to  recover  it  for  an  injury 
thereto,  or  for  the  rents  and  proflta  of  It.  1  Par- 
sons, Oont.  1J4;  2  Bac.  Abr.  688;  Thacker  t.  Hen- 
derson. 68  Barb.  271;  Holmes  v.  Seely,  17  Wend.  f8c 
Van  Doren  v.  Bveritt,  6  N.  J.  L.  460i  •  Am.  Deaili. 

US  U.S. 


ISMl 


MaCLAY    v.  EqUlTADLB  LlFK  AfiSUKANLE  SoCIElY. 


50».  5l4 


Tbe  relatfoQ  to  the  compaDy  of  the  policy 
holder  is  that  of  creditor  not  of  a  cestui  que 
irvtt. 

Cohen  T.  2fme  York  Mvt.  L,  In$.  Co.  50  N. 
Y.  024,  10  Am.  Rep.  622;  Piopls  v.  Security 
L.  In»,  d  A,  Oo.  78  N.  Y.  114.  84  Am.  Rep. 
922;  Bogardus  ▼.  New  York  L,  Ins.  Oo.  101  N. 
Y.  828;  Ofdman  T.  Neto  York  L.  In$.  Co,  109 
N.  Y.  421;  Averp  v,  Equitabie  L.  Assur.  8oe. 
117  N.  Y.  451;  Pierce  v.  Equitable  L.  Assur. 
Soe,  145  Mass.  66;  Grater  Jb  B,  tkwing  Math, 
Co,  ▼.  Clinton,  6  Biss.  324;  Fuller  v.  Metro- 
politan L.  In;  Co.  87  Fed.  Rep.  164. 

Mere  complicated  accounts,  cspecialljr  if  not 
mutual,  are  not  the  subject  of  an  equity  ac- 
counting. 

Hipp  ▼.  Babin,  60  TJ.  8.  19  How.  271  aS: 
^88);  Boot  Y.  Lake  Shore  A  M.  S.  B.  Co,  105 
U.  8.  189  (26:  975):  Ellie  y.  Daxie,  109  U.  8. 
498  (27: 1008):  Moxon  y.  Bright,  L.  R  4  Ch. 
App.  293. 

The  accounts,  where  an  accounting  is  or- 
dered, must  be  mutual. 

Philline  y.  Phillipe,  9  Hare,  471;  Heminge 

J.  Pugh,  4  Giff.  459;  Porter  v.  Spencer,  2 
ohos.  Ch.  169;  Durant  y.  Einstein,  5  Robt. 
425;  Salter  ▼.  Ham,  81  N.  Y.  821;  Lynch  v. 
WiUard,  6  Johns.  Ch.  842;  Dinwiddiev.  Bailey, 
4  Ves.  Jr.  186;  Frue  y.  Loring,  120  Mass.  507. 
Where  there  is  a  legal  remedy,  equity  will 
not  interfere. 

Martin  y.  Brooke,  94  N.  Y.  75;  Boot  y. 
Lake  8/iore  d  M.  S.  B.  Go.  105  U.  8.  189  (26: 
976). 

5031  *Mr.  Justice  Gray  delivered  the  opin- 
ion oi  the  court: 

By  the  terms  of  the  policy  sued  on,  the 
amount  of  the  insurance  upon  the  life  of 
Samuel  H.  Snowden  was  payable,  after  notice 
and  proof  of  his  death,  to  his  wife,  if  living, 
and  if  not  living,  to  bis  children,  or  their 
guardian,  for  their  use. 

It  was  proved  at  the  trial  that  the  wife  died 
in  Mississippi;  that  the  husband  was  thereup- 
on appointed,  under  the  laws  of  Mississippi 
and  by  the  diancery  court  of  the  county  of 
Wiikmson  in  that  state,  administrator  of  her 
estate,  and  guardian  of  the  person  and  prop- 
erty of  their  only  child;  and  that  be  described 
himself,  in  his  administration  bond,  as  of  the 
same  county  and  state.  It  may  be  assumed, 
therefore,  that  tbe  domicil  of  himself  and  his 
ward  at  that  time  was  in  Mississippi:  and  it 
is  not  suggested  that  he  was  not  lawfully  ap- 
pointed guardian. 

A  guardian,  unless  his  powers  in  this  re- 


spect are  restricted  by  statute,  is  authorized,  by 
virtue  of  his  office,  and  without  any  order  of 
court,  to  sell  his  ward's  personal  property  and 
reinvest  the  proceeds,  and  to  collect  or  com- 
promise and  release  debts  due  to  the  ward,  sub- 
ject to  the  liability  to  be  called  to  account  in 
tbe  proper  court  if  he  has  acted  without  due 
resrard  to  the  ward's  interest.  Lamar  v.  Micou, 
112  U.  8.  452,  475  [28:  751,759];  Field  v. 
Sehieffdin,  7  Johns.  Ch.  160.  154:  Ellis  v.  Es- 
sex Merrimack  Bridge  Proprs.  2  Pick.  248; 
Ordinary  v.  Dean,  44  N.  J.  L.  64,  67;  Pierson 
Y.  Shore,  West  Ch.  711,  1  Atk.  480;  Inwood 
V.  Twyne,  Ambl.  417,  419;  2  Eden.  148,  152. 

In  the  case  at  bar,  the  validity  of  the  receipt 
by  the  father,  as  such  guardian,  of  the  sur- 
render Yalue  of  the  policy,  in  discbarge  of  all 
further  claim  uuder  it,  is  contested  by  the 
plaintiff  (appointed  in  Louisiana,  since  the 
father's  death,  tutor  or  guardian  of  the  minor) 
upon  the  ground  that  it  was  a  compromise  or 
sale  of  a  debt  due  the  ward,  unauthorized  by 
law  of  Mississippi,  because  the  statutes  of  that 
state  provide  that  the  chancery  court  may  em- 
power a  guardian  to  sell  'personal  prop  [p4l4 
erty  of  Lis  ward,  or  to  sell  or  compromise 
claims  due  to  the  ward,  as  therein  directed. 
Miss.  Rev.  Stat,  of  1880,  §§  2065,  2106.  2110. 

But  those  statutes,  limiting  the  general 
power  of  disposition  which  executors  and  ad- 
ministrators, as  well  as  guardians,  had  at  com- 
mon law  have  been  strictly  construed  by  the 
supreme  court  of  Mississippi.  Bland  y.  Mun- 
castei',  24  ^Fiss.  62.  65,  57  Am.  Dec.  162. 
Sales  of  personal  property  by  executors  or  ad- 
ministrators have  been  held  by  that  conrt  to 
be  void,  because  of  other  provisions  of  tbe 
statutes,  making  an  order  of  court  essential  to 
the  validitv  of  such  sales,  except  in  specified 
cases.  See  §§  2082,  2033.  2035,  2038,  2077; 
Hutchinson's  Code.  chap.  49,  ^  100:  Cable  y. 
Martin,\  How.  (Miss.)  558,  561;  Worten  y, 
/f<7tranf .  2  Sroedes  &  M.  527,529,  41  Am.  Dec. 
607;  Gelsirop\.  Moore,  26  Miss.  206.  209,  59 
Am.  Dec.  254.  But  the  statutes  relied  on,  so 
far  as  they  relate  to  guardians,  would  seem  to 
be  permissive  and  not  restrictive,  and  only  to 
provide  a  mode  by  which  the  guardian  may 
obtain  in  advance  a  judicial  approval  of  such 
a  sale  or  compromise,  and  thereby,  in  the  ab- 
sence of  fraud,  eslnblish  that  it  is  for  the  in- 
terest of  tbe  ward,  instead  of  leaving  that  fact 
open  to  dispute  at  a  future  day. 

However  that  may  be,  the  guardian  was 
certainly  authorized  to  collect  for  tbe  benefit 
of  his  ward  any  amount  due  under  tbe  policy, 
and  had  the  right  and  the  duty  to  elect.either  to 


Tbe  power  of  a  guardian  to  sell  real  estate  of  bis 
minor  Is  derived  entirely  from  statute,  aad  inde- 
pendently of  tt  the  court  has  no  jurisdiction  to  au- 
thorise a  sale  of  a  ward's  land  by  his  guardian. 
Horton  v.  McCoy.  47  N.  Y.  21:  Rogers  v.  DUl.  6 
Hill.  415;  WUiiams*  Oase,  3  Bland,  Ch.  186;  Faulk- 
ner V.  Davis.  18  Oratt.  651. 96  Am.  Dec.  698;  Thurs- 
ton ▼.  Thurston,  6  R.  L  296:  Stewart  v.  Orifflth,  88 
Mo.  18|  88  Am.  Deo.  148;  Boon  v.  Bowers,  80  Miss. 
fM,  64  Am.  Deo.  IM;  Bstep  ▼.  Hutcbman,  14  8erg. 
AR.48S. 

Where  the  statutes  prescribe  the  mode  of  pro- 
eedure,  which  is  generally  the  case,  they  must  be 
•trlotly  followed;  otherwise  tbe  sale  of  tbe  ward's 
real  estate  would  be  void  and  no  title  pass.  Wil- 
Hame  ▼.  Beed,  S  Pick.  4B0;  Palmer  v.  Oakley,  2 

d  U.  8. 


Dnugl.  (Mich.)  433,  47  Am.  Dec.  41;  Jenkins  ▼• 
Fobny,  11  Hun,  351:  Shuiiks  v.  Seamonds,  24  lowa« 
131.  02  Am.  Dec.  465;  Woodcock  v.  Bowman,  4 Met. 
(Ky.)  40;  Gilmore  v.  Kodgers.  41  Pa.  1)90;  Wade  v. 
Carpenter,  4  Iowa,  361;  Robert  v.  Casey,  25  Mo. 
684:  Myer  v.  McDougal,  47  III.  278;  Iverson  v. 
Loberg.  26  111.  179,  79  Am.  Dec.  364:  Pursley  v. 
Hayes.  22  Iowa,  11.  92  Am.  Dec.  860;  Blackman  v. 
Bauraan.  22  Wis.  611:  Thompson  v.  Toimie. 27  U. 8. 
2  Pet.  157  (7:381);  Pitch  v.  MiUer,20  Cal.  852. 

A  guardian  may  use  the  interest  and  profits  of 
his  ward^s  estate  to  support  and  educate  his  ward. 
Frelick  v.  Turner.  26  Miss.  886:  Gilbert  v.  Mo- 
Eachen.  38  Miss.  469;  Villard  v.  Roberts,  2  Strobh. 
Eq.  40,  49  Am.  Dec  654;  Davis  v.  Uarkness,  6  IB* 
173. 41  Am.  Deo.  184. 
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keep  it  Id  force  bj  paying  the  premiums,  or  to 
suf  reuder  it  in  consiii  era  lion  of  being  paid  at 
once  its  surrender  value,  whichever  appeared 
to  be  most  bcneticial  to  the  ward.  Codce  v. 
Rtick$,  34  Miss.  105,  108;  Martin  v.  Tarver, 
43  Miss.  517;  Berry  v.  Parkes,  3  Smedes  &  M. 
825;  Chapman  v.  Tihbits,  33  N.  Y.  289.  The 
amount  received  was  proved  to  be  the  sur- 
render value  of  the  policy:  and  there  is  noth- 
ing to  show,  or  even  to  raise  a  suspicion,  that 
the  action  of  the  guardian  was  not  for  the  best 
interest  of  the  wani,  upon  the  state  of  facts  then 
existing. 

Under  the  circumstances  of  this  case,  there- 
fore, it  was  riffbtly  held  by  the  court  below, 
that  the  transaction  in  question  was  neither  a 
compromise  nor  a  sale  of  a  debt,  but  was  the 
collection  of  a  debt  due  in  the  alternative  at  the 
505J  option  of  the  *guardian,  and  was  one 
which  he  bad  authority  to  malce  under  the 
laws  of  Mississippi. 

The  case  is  quite  different  from  Hayes  v. 
MoMachusctts  Mut  L,  Jns.  Co,  1  L.  R.  A.  803, 
125  111.  626,  cited  by  the  plaintiff,  in  which, 
after  the  death  of  the  man  whose  life  was  in- 
sured, the  guardian  of  his  children  gave  up 
the  policv  in  consideration  of  a  payment  of 
about  half  its  amounU 

Judgment  affirmed. 


MOSES  MANUEL,  Plff.  in  Err., 

V. 

IVER  WULFP. 

(Sees,  a  Reportei'sed.  606-612.) 

Mining  claims — effect  of  location — alien's  power 

to  take  title, 

L  Mining'  claims  are  property  and  may  be  sold, 
transferred,  mortgaged  and  inherited  without 
iof  ringing  the  title  of  the  United  States. 

1.  When  a  location  of  a  mlnin^r  claim  is  perfected 
it  has  the  effect  of  a  grant  by  the  United  States 
of  the  right  of  present  and  exclusive  possession. 

Si  Where  a  citizen  of  the  United  States  located  a 
mining  claim  and  conveyed  the  same  to  an  alien, 
the  naturalization  of  the  latter,  beiore  a  decision 
against  him  in  favor  of  another  claimant,  re- 
moved his  disat>ility  as  an  alien  to  take  the  title. 

[No.  214.] 

Submitted  Jan.  17,  1S94.    Decided  March  26, 

1894, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Montana,  to  review  a  judgment  of 
that  court,  affirming  the  judgment  of  the  Dis 
trict  Court  for  Lewis  and  Clarke  county,  of 
the  territory  of  Montana,    in  favor  of  the 

Slaintiff,  Iver  Wulff,  aj^ainst  the  defendant, 
loses  Manuel,  in  an  action  between  those  two 
claimants  of  a  quartz  lode  mining  claim  on  the 

NoTB.  -As  to  ownership  of  mines:  United  Stales 
statutes  as  to:  right  of  support  of  surface^  see  note  to 
United  States  v.  Castlllero,  17:  448. 

As  to  title  to  water  by  appropriation:  common  law 
rule:  rule  of  mining  states,  see  note  to  iltohison  v. 
Peterson,  22:  414. 

^8  to  aliena^,  effect  of,  as  to  title  to  real  estate,  see 
note  to  GoverneiM*  v.  Robertson,  6:  488,  and  to  Grif- 
fith v.  Godey,  28:  934. 
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land  of  the  United  States,  to  determine  the 
ri^ht  to  proceed  in  the  United  States  Land 
Office,  for  a  patent  therefor.  Reveised,  with 
directions  to  reverse  t/ie  judgment  of  the  inferior 
court,  and  for  further  proceetiings. 
See  same  case  below,  9  Mont.  279. 

Statement  by  Mr,  Chief  Justice  Fuller: 

This  was  an  action  in  the  ordinary  form  of 
a  contest  between  two  claimants  of  a  auartz 
lode  mining  claim  upon  the  lands  of  the  United 
States  to  determine  the  right  to  proceed  in  the 
United  States  Land  Office  for  patents  therefor. 
Moses  Manuel,  defendant  below,  made  appli- 
cation in  the  land  office  at  Helena,  Montana, 
for  a  patent  for  the  Marshal  Ney  lode  minine 
claim,  which  application  Iver  Wulff,  plaintiff 
below,  adversely  contested,  basine  his  contest 
upon  his  right  to  the  premises  oy  virtue  of 
their  location  and  possession  as  the  Columbia 
mining  claim.  This  pr«)ceeding  was  thereupon 
commenced  in  the  district  court  for  Lewis 
and  Clarke  county  of  the  territory  of  Mon- 
tana, in  accordance  with  section  2^26  of  the 
Revised  Statutes. 

The  title  of  plaintiff  was  put  in  issue  by  the 
pleadings  and  the  defendant  filed  a  counter 
claim  charging  that  the  Columbia  *lode  [506 
location  was  forfeited  by  reason  of  the  want  of 
required  annual  work  and  that  the  ground  in 
controversy  was  unoccupied  public  domain  at 
the  time  of  the  location  of  the  Marshal  Ney. 
This  was  denied  by  plaintiff  in  his  replication. 

Upon  the  trial  it  aprieared  that  Henry 
Pflaume,  who  was  a  ciii/on  of  the  United 
States, located  the  Columbia  lode  mining  claim, 
July  1,  1882;  that  No*  ember  1,  1885,  he  con- 
veyed the  claim  to  Fred.  Manuel  by  deed,  and 
that  November  30,  18s7,  Fred.  Manuel  con> 
veyed  the  same  property  by  deed  to  Iver 
Wulff,  the  plaintiff;  that  one  Alfred  Manuel, 
who  was  a  citizen  of  the  United  States,  located 
the  same  mining  claim  under  the  name  of  the 
"Marshal  Ney  (claiming  that  the  Columbia 
lode  location  had  been  abandoned  and  for- 
feited for  the  reason  that  no  work  was  done 
thereon  during  the  years  1883  and  1884)  and 
conveyed  to  Moses  Manuel,  the  defendant,  a 
one  third  interest  therein,  October  12,  1885, 
and  the  remaining  two  thirds,  October  15, 
1887,  by  deeds  duly  executed  and  recorded. 

It  further  appeared  that  Moses  Manuel  was 
bom  in  Canada  and  came  to  this  country  when 
about  eight  years  old  with  his  father,  whom 
he  supposed  had  L>een  naturalized  and  that  be 
was  thus  a  citizen  of  the  United  States.  But 
the  court  held  that  he  was  not  a  citizen,  where- 
ui)on  he  was  naturalized,  pending  the  trial, 
under  the  provisions  of  section  2167  of  the 
Revised  Statutes.  The  district  court  then  non- 
suited defendant  upon  his  counterclaim,  and 
did  not  permit  him  to  proceed  with  his  case, 
upon  the  ground  that  he  was  not  a  citizen  at 
the  time  that  Alfred  Manuel  executed  to  him 
the  deeds  of  conveyance  of  the  Marshal  Ney 
lode  mining  claim  and  at  the  time  the  suit  was 
commenced,  holding  that  the  attempt  on  the 
part  of  Alfred  Manuel  to  convey  the  mining 
claim  operated  as  an  abandonment  thereoL 
Defendant  then  moved  that  plaintiff  be  non- 
suited, which  motion  was  denied,  but  the 
question  raised  in  respect  thereof  need  not  be 
examined   here.     Judgment  was   thereupon 
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given  in  favor  of  WulfP,  and  defendant  took 
the  case  by  appeal  to  the  supreme  court  of  the 
state  (which  had  been  admitted  into  the  Union 
in  the  meantime)  bv  which  the  judgment  was 
507]  affirmed.  The  opinion  of  the  *court 
win  be  found  reported  in  Ww/jT  v.  Manuel,  9 
Mont.  279.  The  case  was  then  brought  to  this 
court  by  writ  of  error. 

Mr.  John  B.  Clayberi^  for  plaintiff  in 
error. 
No  counsel  for  defendant  in  error. 

Mr.  OhUf  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  supreme  court  of  Montana  recognized 
the  settled  rule  that  an  alien  may  take  and  hold 
land  by  purchase  until  office  found,  and  that, 
if  the  alien  become  a  citizen  before  his  alien- 
age has  been  adjudged,  the  act  of  naturaliza- 
tion takes  effect  by  relation;  but  held  that 
"possessory  rights  to  mininsr  claims  on  the 
public  domain  of  the  United  States,"  although 
"endowed  wiih  the  qualities  of  real  estate  to  a 
high  degree,"  did  not  come  within  that  rule. 

The  argument  was  that  as  by  statute  min- 
eral lands  are  not  open  to  exploration,  occupa- 
tion, or  purchase  by  aliens,  but  only  by  citi- 
zeB^{  of  the  United  States  and  those  who  have 
declared  their  intention  to  become  such,  upon 
compliance  with  the  laws  and  local  mining 
rules  and  regulations  as  to  location  and  posses- 
sion, title  and  possessory  rights  to  mining 
claims  thus  acquirable  solely  by  virtue  of  the 
statute  and  in  the  manner  prescribed  thereby, 
must  be  regarded  as  passing  as  by  operation  of 
law,  and  not  as  by  grant.  HenCe  that  mining 
claims  are  controlled  by  the  rule  which  for- 
bids the  alien  to  take  or  bold  real  estate  by  de- 
scent, since  it  is  the  rule  of  law  and  not  the 
act  of  the  party  thafvests  title  in  the  heir,  and 
it  would  be  an  idle  thing  to  vest  title  by  one 
act  of  law  and  then  take  it  away  by  another. 
The  court  was  of  opinion  that  upon  principle 
the  analogy  between  an  alien  heir  claiming  by 
descent  and  an  alien  miner  claiming  under  the 
mining  laws  was  complete;  and  that  as  Moses 
Manuel  was  incapable  of  taking,  the  convey- 
ance to  him  by  Alfred  Manuel,  who  was  a  cit- 
izen, amountea  to  an  abandonment  by  the  lat- 
ter. We  are  unable  to  concur  in  this  view. 
5081  We  do  not  think  that  the  ^transfer  of  a 
mining  claim  by  aqualiOed  locator  to  an  alien  is 
to  be  treated  as  ip90  facto  an  abandonment  or 
that  the  analogy  of  such  a  case  to  the  casting 
of  descent  upoo  an  alien  can  be  maintained. 

Among  the  cases  often  referred  to  upon  the 
general  subject  and  cited  by  the  Montana  su- 
preme court  is  Boe  v.  Bobertion,  24  U.  8.  11 
Wheat.  883,  850, 864  [6:  488,  493].  That  was 
en  action  of  ejectment  and  the  facts  these: 
Plaintiff  claimed  under  one  Brantz,  who,  be- 
ing an  alien,  obtained,  October  11,  1784,  two 
Kants  from  the  commonwealth  of  Virginia,  of 
Dds  lying  in  Kentucky.  He  became  natural- 
ized in  Maryland,  November  6,  1784,  aod  his 
title  was  confirmed  to  him  and  to  bis  heirs  and 
their  grantees  by  the  legislature  of  Kentucky 
in  1796  and  1799.  Defendant  claimed  under 
e  grant  of  Virginia  made  to  a  citizen  in  1785. 

This  court,  speaking  by  Mr.  Justice  John- 
eon,  among  other  things,  said: 

'*0n  this  subject  of  relation,  the  authorities  | 
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are  so  ancient,  so  uniform,  and  universal,  that 
nothing  can  raise  a  doubt  that  it  has  a  material 
bearing  on  this  cause,  but  the  question  whether 
naturalization  in  Maryland  was  equivalent  to 
naturalization  in  Kentucky.  To  this  the  arti- 
cles of  confederation  furnish  an  affirmative  an- 
swer, and  the  defendant  has  not  made  it  a  ques- 
tion. Nor,  indeed,  has  he  made  a  question  on 
the  subject  of  relation  back;  yet  it  is  not  easy  to 
see  how  he  could  claim  the  benefit  of  an  affirma- 
tive answer  on  the  question  he  has  raised, 
without  first  extricating  bis  cause  from  the 
effects  of  the  subsequent  naturalization,  upon 
the  rights  derived  to  Brantz  tbrou&h  his  patent. 
The  question  argued,  aod  intended  to  be  ex- 
clusively presented  here,  is.  whether  a  patent 
for  land  to  an  alien,  be  not  an  absolute  nullity. 

"The  argument  is,  that  it  was  so  at  common 
law,  and  that  the  Virginia  land  laws,  in  some 
of  their  provisions,  affirm  the  common  law  on 
this  subject. 

*'We  think  the  doctrine  of  the  defendant  it 
not  to  be  sustained  on  either  ground.    .    .    . 

"It  is  clear,  therefore,  that  this  doctrine  has 
no  sufficient  sanction  in  authority;  and  it  will 
be  found  equally  unsupported  by  principle  or 
analogy. 

***TUe  general  rule  is  positively  again8t[509 
it,  for  the  t>ook8,  old  and  new,  uniformly  repre- 
sent the  King  as  a  competent  grantor  in  all  cases 
in  which  an  individual  may  grant,  and  any  per- 
son in  esse,  and  not  dviliter  mortuus,  as  a  com- 
petent grantee.  Femes  covert,  infants,  aliens, 
persons  attainted  of  treason  or  felony,  clerks, 
convicts,  and  many  others,  are  expressly 
enumerated  as  competent  grantees.  Perkins 
Grant,  47,  48,  51,  etc.,  Comyn,  Dig.  Qraot,  B. 
1.  It  behooves  those,  therefore,  who  would 
except  aliens,  when  the  immediate  object  of 
the  King's  grant,  to  maintain  the  exception. 

"It  is  argued,  that  there  is  an  analo^iy  be- 
tween this  case  and  that  of  the  heir,  or  the 
widow,  or  the  husttand.  alien;  no  one  of  whom 
can  take,  but  the  King  shall  enter  upon  them 
without  office  found.  Whereas,  an  alien  may 
take  by  purchase  and  hold  until  devested  by 
office  found.  It  is  argued,  that  the  reason 
usually  assigned  for  this  distinction,  to  wit,  nil 
frustra  agit  lex,  may  with  the  same  correct- 
ness, be  applied  to  the  case  of  a  grant  by  the 
King  to  an  alien,  as  to  one  taking  by  descent, 
dower,  or  curtesy:  That  the  alien  only  takes 
from  the  King  to  return  the  subject  of  t  he  grant 
back  again  to  the  King  by  escheat.  But,  this 
reasoning  obviously  assumes  as  law  the  very 
principle  it  is  introduced  to  support;  since,  un- 
less the  grant  be  void,  it  cannot  be  predicated 
of  it  that  it  was  executed  in  vain.  It  is  also 
inconsistent  with  a  known  and  familiar  prin- 
ciple in  law,  and  one  lying  at  the  very  root  of 
the  distinction  between  taking  by  purchase  and 
taking  by  descent.  It  implies,  in  fact,  a  repug- 
nancy in  language.  Since  the  verv  reason  of 
the  distinction  between  aliens  taking  by  pur- 
chase, and  by  descent,  is,  that  one  takes  by 
deed,  the  other  by  act  of  law;  whereas  a  gran- 
tee ez  ei  termini,  takes  by  deed,  and  not  by  act 
of  law.  If  there  is  any  view  of  the  subject  in 
which  an  alien,  taking  under  grant,  may  be 
considered  as  taking  by  operation  of  law,  it  is 
because  the  grant  issues,  and  takes  effect,  un- 
der a  law  of  the  state.  But  this  is  by  no  means 
the  sense  of  the  rule,  since  attaching  to  it  this 
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idea  nould  be  to  declare  tbe  leelilallTe  powei 
of  tbe  Blau  iDcompeteot  to  veat  in  an  aJien 
«Yto  >  defeasible  estate. 

''Tbat  an  alien  can  take  by  deed,  and  can 
fflO]  bold  until  ofQce  *found,  must  now  be 
KMided  aa  a  positive  rule  o(  lam,  no  well  m- 
tablisbed,  tbat  the  reason  of  tbe  rule  is  little 
more  tban  a  subject  for  tbe  anriquary." 

Tbe  objection  bere  resi9,Iiowever,  on  the  aa- 
lumptloQ  tbat  Congress  has  not  intended  to  con. 
fer  an;  entail  in  respect  of  claims  of  tbis  char- 
acter becaune  the  rigbt  of  purcbaae  and  the 
iii;ht  of  possession  are  indivisible,  and  the  valid 
ity  I  f  the  location  is  destroyed  oa  tbe  (ransrei 
of  tbe  claim  to  a  person  nnt  authorized  to  keep 
tbe  location  alive.  TibbitU  v.  AJi  Tong,  4 
Moot  636.  01  course,  the  aame  qualiBra^ion 
reqiilied  tntbosenbomay  purchase  Is  recguii-Ml 
as  10  Ibose  who  may  posscES,  but  tbat,  in  oui 
Judj^ment,  djes  not  render  possessory  rigbti 
any  tbe  less  properly  susceptible  of  disllncl 
ownership,  nor  involve  the  consequence  thai 
their  Iransfer  to  unqualified  peisous  would 
operate  a  forfeiture  to  iiitlanti  as  for  a  viola- 
tion of  a  continuing  condition  precedent  no 
that  the  removal  of  the  disquDliflcatloo  would 
not  care  the  defect.  If  it  could  be  properly 
held  Ibat  (he  quBliflcKtioD  of  his  g:rantee  should 
be  regarded  aa  at  all  a  condition  annexed  to 
tb«  ownership  of  the  qualified  locator,  euch 
condilion  would  be  a  condition  subsequent, 
and  (Governed  bj  the  rule  laid  down  in  Sfhultn- 
berg  v.  HarHman,  88  U.  S.  21  Wall.  44  [22: 
361]. 

Recllon  2319  of  the  Revised  Suiutes  la  aa 
follows:  "All  valuable  minerals  deposits  in 
lands  belonfiinf;  (o  the  United  States,  both  sur- 
veyed and  unsurveyed,  are  hereby  declared  to 
be  free  and  open  to  exploration  and  purchase, 
and  the  lands  in  which  tbey  are  found  to  oc- 
cupation and  purchase,  by  tbe  citizens  of  tbe 
United  Slulea  and  those  who  have  declared 
Ibeir  Inieniion  to  become  such,  under  regula- 
tions prescribed  by  Ian.  and  according  to  tbe 
local  customs  or  rules  of  miners  in  tbe  several 
minin):  dieirictJ>,  so  far  as  the  same  are  appli- 
cable and  not  locoDsislent  with  the  lawa  of  Ibe 
United  Slates." 

And  by  section  2!)3S.  it  U  provided  tbat 
when  such  qualified  persons  have  made  dis- 
covery of  mineral  land?  and  complied  with  tbe 
law,  they  shall  have  tbe  exclusive  ligbl  lo  pos- 
session and  enjoyment  of  the  same.  It  has. 
therefore,  been  repeatedly  held  tbat  mining 
claims  are  property  in  the  fullest  sense  of  (he 
word,  ond  may  be  sold,  traasferrert,  mortaaged, 
SI  IJand'iuheri  ted  without  infrinKing  tbe  title 
of  Ibe  United  Stales,  and  tbat  when  a  location 
is  perfpcted.  It  has  the  effect  of  a  grant  by  the 
United  States  of  the  right  of  present  and  ei- 
clasive  possession.  Fiirbet  v,  iSracey,  S4  U.  S. 
788  [24:  313J;  lUtk  v.  Meaghtr,  10*  U.  8.  279 
[M:  785]:  Owillimv.  DonveUan,  110  U.  B.  45 
[3S:  348J:  Noya  v.  Jfnnf^,  1S7  U.  a  S43  [32: 

iw). 

Thft  being  »o,  we  are  of  opinion  on  tbis  rec- 
onl  that,  as  AJfred  Manuel  was  a  citizen.  If  bis 
locatluB  were  valid,  his  claim  passed  to  bis 
grantee,  not  by  operation  of  law,  but  by  virtue 
of  bis  conveyance,  and  that  tbe  incapacity  of 
tbe  latter  to  take  and  bold  by  reason  of  alien- 
ale  was,  under  tbe  clrcumslan'xe,  open  to 
qatttloa  by  Uw  jrovemment  ooly.    iDasmuch 


proceeding  was  based  upon  the  advene 
>t  Wulff  to  the  applicailon  of  Moaee 
I  for  a  patent,  the  objection  of  slicDam 
}perly  made,  but  this  was  as  In  rigbt 
t)ehairot  tbe  goveromeDt.  and  natural- 
removed  the  infirmity  before  judgment 

)  Krogttad.  4  U.  8.  Land  Dec  OM,  Mr. 
Lamsr,  when  Secretary  of  the  Interior, 
hat  an  alien,  having  made  homestead 
nd  subsequently  filed  bl«  intenlion  to 
'  a  citizen,  the  alienage  at  time  of  entry, 
bsence  of  an  adverae  claim,  would  not 
be  right  of  purchase,  -/aektanr.  Bradi, 
I.  Cas.  899;  Doe  v.  Robtrtton,  S4  U.  8. 
•at,  332  [6:  488];  and  Oil'Tman  v.  BaU- 

U.  S.  e  Wall,  lie  [18:  730],  were  cited 
>Olnt  that  naturnlization  has  a  retroac- 
;ct,  80  as  to  be  deemed  a  waiver  of  aU 
'  lo  forfeiture  and  a  confirmation  of  tl- 
tils  seems  lo  have  long  been  the  setlled 
(he  Land  Department,  Mann  v.  liuk,  ft 
and  Dec.  452;  Lordt.  I'errin,  8  U.  E 
lee.  636;  so  If  there  had  been  no  adverse 
1  the  land  ofSce,  Moses  Manuel's  appli- 
which  appeurs,  la  respect  of  this  ques- 

have  been  made  in  good  faith,  would 
e  been  rejected  on  tbe  mere  ground  of 
B  when  he  made  it.    And  aa  Uoaea 

waa  the  grantee  of  a  qualified  locator, 
■ame  naturalized  before  (lie  order,  we 
ie  (hat  (here  was  error  In  the  direction 

udgmfxt  ofthttvpremt  eovri  of  Montana 
ltd,  and  l/ie  eaiite  remanded  \eith  a  di- 
lo  Ttttru  ths  'judgment  of  (A<  [5  1  2 
loa  nnd  for fyrlher  proeudingt  in  eon- 
with  thu  opinion. 

'uitiu  Whita  not  having  been  a  mem- 
be  court  when  this  case  waa  considered, 
part  In  its  decision. 


ft.  D.  HUNTER  BT  Ai. 
(See  8.  G  Beporter's  ed.  KZ-ilK 
from  dferf«  of  court  btloie  tii  tered  Vpon 
-Uof  tkii  court  —  maiidimui — juri*- 


-  At  to  amount  Tioeenary  to  give  fiiTinitett-m 
t  court  caiet  prior  to  A  et  of  1911;  amovnt 
V  tInM  Act  of  IB7S;  amiwnl  tndtovuU,  See 
tebunk  V.  Moltne  U,  Ic  8.  Co.  SI:  2M. 
urlnlietton  In  the  United  Slatet  Suprtnw 
ier«  Federal  (juwtlon  artaei,  or  tehere  art 
'I  giteetlon  statutes,  trealu,  or  ConttUutioit, 
stA  Martin  V.  Hunter.  4:  97.  Maltbem  v. 
SM.  and  Williams  v.  Norrls,  S;  Sn. 
iiritiUcHon  of  UnUed  StaUt  Suprtmt  Court 
e  sdiW  law  voidat  <n  oonlltet  uttfl  itatttot^ 
r  to  rentte  dceTee$  of  elate  rourtj  at  lo  con- 
.ofetale  laws,  see  note  to  Hart  v.  Lampblc«. 


a  to  Com 
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i-.  loe. 

when  mandamus  teO  itttu,  see  note  ts 
v.8mimaD.t:lBS. 

mndamusla  control  fn/erlor  eourla;  ditcr^ 
note  to  Ex  nacta  Homa,  IS:  ISt. 

Ut  D.8. 


iiH&S.                                   CiTT  National  Bank  t.  Humtvr.  51*^-5:4 

•(ood  or  mtaconstraed  by  the  court  below,  to  the  d  G.  R.  Co.  140  U.    S.  92  (Co:  340,   and  the 

Injury  ol  either  party,  ao  appeal  may  be  token  to  others  of  loni?  staDdiac 

thte  court  in  order  to  have  the  error  oorrected.  UimelpY,  Ra8e,9V.  S.  5Cranch.  313  (3:  111); 

t.  This  court  may  enforce  the  execution  of  itsown  j.^  ^,,^  ^^„.^'  ^S  U.  S.  10  W  beat.  431  (6: 359) 

a  ^JTclTmu^'                      '  "'^'^ "                ^  ^^^  ^-  ^'•''^^^'  85  D.  B,  9  Pet.  ^^V>  (9:  127): 

a  While  compliance  with  a  mandate  of  thia  court  ^JJ*".  ^lJ!?ZJi  T^  t  """o'nJ  'n '^^^^  ""^  r  n"""? 

which  aimply  miuirea  the  execution  of  ita  de-  ^^^^  a  natiooal    bank,   and   the  que..hon  of 

oree,  may  be  enforced  by  mandamus,  without  re-  amount  as  to  JunsdictioD.  for  or  agamat.  la  of 

irard  to  the  value  of  the  matter  In  dispute,  yet  ^o  importance  or  ai^niflcaDce. 

this  court  cannot  entertain  an  appeal,  ir  the  value  Spear,  Federal  Judiciary,  219,  d.  10,  and 

of  cbe  matter  in  dispute  upon  such  an  appe&l  is  cases  there  cited, 

leas  loan  fSOOO.  This  fiscal  agent,  or  financial  inMrument  of 

4.  If  theaum  In  dispute  on  appeal  la  sufficient  to  the  government,  on  the  account  of  which  this 

^▼e  this  court  jurisdicMon  it  can  consider  the  case  went  out  of  the  state  court  to  the  United 

question  of  costs  involved,  but  where  the  appeal  Slates  court.  caoDOt  be  hampered   as  to  the 

In  respect  to  Interest  must  be  dismigsed  for  want  amount  in  controversy 

of  Jurisdiction   the  appeaU  in  respect  to  costs,  71,^  general  law,  regardless  of  the  peculiarity 

must  also  bedlBmissed.          ^             '  of  this  deposit,  would  forbid  any  d^and  for 

a.  No  appeal  lies  from  a  mere  decree  for  costs.  ,0,^^.81  oMhis  mere  general  depoMr. 

n.  j;-.  i*^  ir     *  i   ?'oa.^T,     ^^    XT      A  •«  ^""^y  ▼•  ^•'^»  2  H.  L.  Cas.  39,  40;  ffasweU 

Submitted  March  8,  1894^    Decided  March  19,  ^   FormerB  A  M,  Dank,  26  Vt.  100;  Duncan 

^^^^  ▼.  Magctte,  25  Tex.  245;  First  Nat.  Bank  of 

AT>Dx«4T  m           A            t.x.    f^i      t.  r^      .  CarluU  y,  Graham,  100  U.  8.  699  (25:  750); 

PPEAL  from  a  decree  of  the  Circuit  Cmirt  jv^^tional   Rank  of  the  Common trealth  v.  Me- 

of  tlie  United  States  for  the  Northern  Dis.  chaniee  Nat.    Rank,   94  U.  8.  437  (24:  17<j); 

trictof  Texa^  entered  upon  the  mandate  of  Newmnrk.  Bank  DeposiU,  §  114,  Boone,  Corp. 

tbis  court.     Dismtssed.  6<  21Q  2*^0               r        *  o       f 

8m  same  case  129  U.  a  667.  6'.9  (82:  762,  ^^MrU^X.  PolUrd.  for  appellee: 

*^)  The   circuit  court   committed  no  error  in 

Q.  .          *  u     1^     y    *.•    TT     1  awarding  interest  on  plaintiffs' pr/jra/aogainst 

Staternent  by  Jfr  ./^•fi«  H»pl»n :  ^^^  defendant   bonk;  the  bank  was  a  trustf>e 

0^°.  ^  L^l\  fl^K^^K^  fi,JnK<,  ^Z{^  ^\  as  to  plainiifTs.  of  all  funds  received  by  it  over 

punter,  129  US   557.  579  182:  752.  760]  will  ^^^  ^^^^  ^^^  '      ^^^     ,rom  the  Dawson  note, 

be  found  a  full  history  of  the  liligation  be-  ^nd  having  u^d  plaintiffs'  share  of  said  funds 

tween  the  parties  to  the  present  appeal.    The  ,„  |,g  |,u,i^ess.  it  is  liable  for  inten  st. 

final  decree  was  reversed   with  costs,  and  the  p          ^r.   §^  429.  430;  Lewin,  TniMs  & 

case  was  reinanded  with  directions  to  proceed  Trustees.  838-848;  Hill,  Trustees.  874;  7  Am. 

in  conformity  with  the  opinion  of  this  court.  ^  ^       ^^^  Law.  895;  Kerr  v.  Laird,  27  Mis.'u 

t^W^^'S^'^A^^^^l'''^  ^P^?\''°i  ""^  lu'  ^^"''^  544;  Le^oiev,  Bradford,  S  A\n.%^2. 

bad  been  filed  in  the  court  below,  the  cause  ^f^^^  demand  made  by  plaintiffs,  it  wan  the 

was  again  heard,  and  it  waa^  among  other  ^^^     ^^  j^e  bank  to  pay  the  same,  and  its 

thinss.  adJiKlged:     ''That  said  complainants,  ^^^^^^^  ^„j  .pf^.^j  ^^  do  io  made  it   liable  for 

R.  p.  Hunter,  A.  O.  Evans,  and  R.  P  Bue  ,  interest  or  damages  as  a  trustee  de  son  tort. 

do  have  an;   recover  of  a°^  J^""^  »»;e  dofi-nd.  Under  these  circumstances  it  would  have  been 

ants,  the  Ciiy  National  Bank  of  Fort  Worth  ^^^^^^  fordamaircs.lhe  measure  of  which  would 

the  sum  of  ^^^•vV.''''l#?5  oQ°J  otx^^'i"  m'^  ^^  be  the  legal  niteof  interest,  for  withholding  the 

eighty  four  and  ,Wy  ($12,984.85)  dollars    to-  ga^e  from  plaintiffs,  in  an  action  for  money 

get  her  with  interest  thereon  from  this  date  at  y^^^  ^^^^  received  to  use  of  plaintiffs. 

ihe  rate  of  eight  per  cent  per  annum.     It  is  ^^^  ^    ^y^.^  l^Xex.  624;  Porter  v.  Nash, 

further  ordered    adjudged,  and  decreed  that  ^  ^,^   45^;  rease  v.  Barber, '6  Ciii.  268:  Marvin, 

5o  ?2S?  51!^'"!?*  °  ^^'*  cause  up  to  Sep  ember  ^^  j^^j^      ^  cheves  L.  61. 

80, 1 881 .  be,  and  the  same  are.  liereby  ad  judgrd 

against aaid  complainants.  R  D.  Hun t*ir,  A.  G.  j,^^  j,,,^,,^  Harlan  delivered  the  opinion 

Evan^  and  R  P.  Buel,  and  for  which  let  exe-  ^^  ^^^  rcMirt* 

513]cution  ♦l8aue;and.  as  the  costs  of  the  su-  ^    j^  j^  ponten  led  that  the  decree  below,  so 

prenie  court  have  been  allowed  against  said  f^^  as  it  included  interest  in  favor  of   the  ap- 

complainanu,  all  other  costs  incurred  herein  ^^        ^^^  „^^  ,n  conformity  with  the  opin- 

which  have  not  been  otherwise  adjudged  lie  ^^^    ^  jj^.^  ^.^^^^  ^^^j   j^^  that  reason,  should 

and  the  same  are  here^,  adjudged  against  said  be  reversed.     The  claim  is  that  such  interest 

defendant,  the  City  National   Bank  of  Fort  ^^g -nearly  or  quite  $4000.-  In  t  hut  view,  baa 

From  tbis  decree  the  nresent  anneal   was  «his  court  jurisdiction,  upon  appeal,  to  review 

r  rom   lois  uecree   lue  preoeni  appeal    was  the  last  decree? 

prosecuujd  by  the  bank.     The  errors  assigned  j^  ^^^   ^^^  ^^  ^^^^  jurisdiction,  counsel  rely 

are:  1.  The  court  gave  interest  on  the  plain-  ^^^!^..^,  ^   Fourniquet,  55  U.  8.  14  How. 

tiffs' portion  of  the  fund  to  be  divided      2.  828[14:441].     In  that  case,  it  was  claimed  that 

Coite  were  swarded  against    the  defendant  ^^^  ^^^^^.^  appealed  from  exceeded  what  was 

"•**••  allowed  upon  a  previous  appeal,  by  a  sum 

Messrs.  A«  H.  Garland  and  H.  J.  May*  larger  than  was  necessary  to  give  this  court 

for  appellant:  jurisdiction.     And  the  question  ii rose  whether 

This  case  comes  plainly  under  the  ruling  in  Ihe  alleged  error  could  be  reached  by  an  ap- 

Flerkinsy,  Fourniquet,  55  U.  8.  14   How.  828  peal  from  the  last  decree.  Chief  Juntice  TAwey, 

(14:  441);  tnd  reconcilea  any  apparent  conflict  speaking  for  this  court,  said:    **This  ob\Qfir 

there  may  be  between  the  caae  6i  Woihington  lion  to  the  forni  ot  pxQC«»\\tk^  VdcsqVs^  \it^sXi> 
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lDglnr>rethiinaqiir*lirin  oFpniclIoe.  Tbcm:in 
dole  from  \h'\n  cuiiri  lill  DinhlDg  lo  tbe  Jmig 
SlAjtneDl  and  discrellou  of  Ibe'circiitcuurt 
but  direciei)  II  lo  carry  Into  eiicuii'm  ttie  de 
owof  Ihla  court,  wlikb  was  reciud  In  Uh 
sundate.  And  IT  tbe  decree  of  Ibla  court  bai 
bwD  miauodertlood  or  mieconslrued  bj  Itu 
court  below,  lo  tbe  injury  ot  eiiber  parij,  w< 
MC  no  Tttid  oblaction  to  an  appeal  loibiscouri 
in  order  to  bare  tbe  error  correcled.  Tb< 
que*tlon  la  merely  aa  to  tbe  form  ol  proceed 
log  wbicb  thla  court  sliould  adopt  to  eofurcf 
tbe  eieculioD  cf  its  own  mandate  in  tbe  courl 
below.  Tbe  aubject  inlgbt,  wltbout  doubt, 
bebroofcbt  before  uiopon  motion,  soda mao' 
damua  iwned  to  compel  iu  execuiluD.  But  ai 
^)pe«l  from  tbe  decision  of  tbe  court  below  ii 
•quallj  conveoleDt  and  luiUtblei  and,  pcrliapa, 
more  ao  in  aonie  caaes,  &a  11  gives  ibu  advurtH 
party  notice  that  tbe  qut^tlon  will  be  brougbl 
Wore  Ibia  court,  and  afforda  litm  tbe  oppor 
tnnlty  of  being  prepnred  tn  met  t  It  at  an  tairlj 
Aty  ot  Ibe  term."  Tbis  prioclple  wai  afUrmelJ 
Id  Milva-ikM  <£  Jf.  M.  0>.  t.  SuaUer.  W  U.  S. 
S  Wall.  440,  448  [17: 860,  861]  and  recognized 
in  Rt  Wa'/iingtm  AO.B.C0.  140  V.  a  Sa,  M 
[&1:  340,  Ml  J. 

Tbe  cB&e  ciled  would  auitaln  tbe  prraentnp- 
peal  aa  ao  appropriate  mode  tor  rdaing  tiie 

aueslion  above  Blaled,  it  the  amount  now  in 
itpute  waa  sufficient  lo  gira  Ibis  court  juris- 
diction to  retlew  tbe  laat  decree.  Uuder  ibe 
■latutet  regulating  Ibe  jurisdlcllon  of  Uila  court 
at  Ibe  dale  of  tbe  decision  In  Frrkin*  t.  Four- 
niquei,  the  amount  tbere  io  dispute  was  suffl- 
dent  for  an  appeal.  But  tbat  case  does  not 
■iiitato  tbe  broan  proposition  tbat,  without  ref- 
erence to  the  value  ot  tbe  matter  in  dispute, 
an  appeal  will  He  from  a  decree,  simply  upon 
tlie  Ktound  tbat  It  fs  In  violalioa  ot  or  a  depnrt- 
ore  from  tbe  mandate  of  Ibis  COurL  Wblle 
compliance  with  a  mandate  of  tbls  court, 
which  leaves  nothing  lo  tbe  judgmrut  or  dis- 
cretion ot  the  court  &low,  and  simply  requires 
tlie  execution  of  our  decree,  may  be  eoTorced 
by  mandamus,  wltbout  regard  to  the  value  of 
tbe  matter  In  dispute,  we  cannot  entertain  an 
appeal,  if  the  value  of  the  mmtcr  In  dispute 
opoQ  such  appeal  is  less  iban  (.5000.  JSatJiua 
AL.R  Corp.  T.  Boiion  A  L.  R.  Corp.  S  U.  S. 
App.  97.  100. 

2.  ir  the  sum  io  dispute  on  this  appeal  was 
■ufllrienl  to  give  usjurisdicllon.  wecouldcon- 
fflOJnliier  the  qiiesliun  of  costs  ■referred  loin 
tbeai'cond  Hssitcnment  of  error.  But  as  the  ap- 
peal In  reaped  to  Inlerest  must  tw  dismissed  for 
want  of  juHsdIclioD,  tbe  appeal.  In  respect  to 
cotta.  must  also  be  dismissed.  No  appeal  lies 
fromami-re  dwree  for  costs.  Canfer  v.Ameri- 
<w«  In:  Ol.  28  U.  8.  8  Pet.  807,  Blft  [7;  H88. 
(182];  Wond  V.  Weimar.  104  U.  8.  78«  [3tl:  778]; 
Vnton  Paper  Jiig  Mneh.  Co.  v.  Xuoa  Paper 
BegCiua:  103  U.  8.  760  {■id:  SSQ]. 

TTm  appfU  u  diimiutd. 

Mr.  Juitiet  White  not  baring  been  a  mem- 
ber of  the  court  »ben  tbls  case  was  argued, 
took  00  partis  lUdeclaioD. 


JOSEPH  a  SARQENT  R  ak,  ^fU., 

JAMES  a  COVERT. 

Tntalid  paUni, 

(Beta.  O.  Bepotigrted.  tW-BU 

L  TbepatenttoJameaaCoTert,  of  Aprils  IBK 
No.  Ifll.IST.  for  an  Improvement  lo  olasfia  oi 
thlmbtes  lor  hitcblng  tleviuca,  la  iaralU,  (or  want 
of  mventiun. 

[No.  298.] 

Arffvtd  March  19, 1S94.  Dtcidtd  April  1,189^. 

APPEAL  from  a  decree  of  tbe  Ctrcnit  Conn 
of  tlie  Uoili-d  Stales  for  Ibe  Southern  Dis- 
trict of  New  york.  in  favor  of  James  C.  Co- 
vert, pbiintlff,  Bcnintt  Jowpb  B.  aod  Oeor^  H. 
8nr(Tetit,  for  inftiu^ment  oF  Itlter^  patent  No. 
161.757,  issued  April  8.  187-1,  for  an  imprure 
roeiit  in  clnspsor  thimbles  for  bitchiostilevices 
and  tor  the  recivery  of  dsmBg^K  and  cost*. 
lievermd,  witA  direetiom  to  ditmiu  the  nit. 

Btatement  by  Mr.  Chi^  Jtittie*  Fuller: 
This  was  a  b'11  fllf^d  by  James  C.  Covert 
against  Joseph  B.  and  Oeorice  H.  Hargent  in 
the  Circuit  Court  of  the  United  8t*tei  tor  tfae 
8oulhern  Dlslrict  of  New  Yorlt  for  infringe- 
ment of  lelters  patent  No.  161,757,  dated 
April  6.  I87S,  Issued  tocomplaioant  for  ■im- 
provement In  cla'pa  or  thimbles  for  liltchlag 
devicet,"  upon  wblcb  a  floal  decree  waa  mi- 
tered  adjudging  tbe  patent  to  be  good  and 
valid;  tbat  the  defeniianU  bad  Infringed  the 
same;  and  tbat  complainant  should  recover 
r>f  ilie  defeuilaot  Joseph  B,  Sar^nt  tbe  sum  of 
|7S0,  and  of  tbe  defondaot  Oeorge  II.  Sargent. 
|J50,  and  cosU.  From  tbia  decree  ao  appeal 
was  taken  to  thla  court. 

Mr.  John  KImberly  Beach  for  appel- 
lants. 
Mr.  H.  A.  Tottlmin  for  appellee. 

Mr.  OMtfJuUiee  Faller  delivered  theopin- 
lon  of  tlie  court. 

*Tbe  patent  lo  suit  wai  laaued  April  5.[517 
I87&,  and  relates  to  a  device  upon  rope  balien. 
That  dirvlce  codhIsIs  ot  a  tube  adsptrd  to  slip 
jpoD  a  rope,  and  faavlng  on  one  of  its  sides  an 
mlargement  with  Interior  screw  threads.      A 

Nora.— Rir  tdiat  paltntx  m  gratttea:  UtitH  ds- 
■Janil  void,  se?  note  to  Brans  v.  Salon,  t:  439. 

Ai  to  fotiTiUibaUii  o!  IfiKcntton*.  see  note  to 
riiompson  V.  Bolsseller.  n  TA,  and  to  Comlns  T. 
lurden,  U:  BSB. 

.^■(a<Ilrtinctlonl.erui«;ntntimtlontqffn*ehafilms, 
vrilAa.  or  produeU  anil  iiroceaa:  tahen  lalUr  paU 
nifd.  toe  note  to  CoruiaK  v.  OunleD,  It:  SSS. 

J.>  to  Including  procof  and  i-rodtict  in  *anu  pub 
nt;  separate  poUoU  therefor,  see  noM  to  Bvaoa  t. 


.Ag  to  what  rttmue  mav  eovtr,  >ee  note  (O  O'BoHlr 
'.  Uorse.  11:  001. 

A*  lo  aaianmenl  before  tnulng  and  rtltmlng  pat- 
nt;  rtamling:  uAcn  ovltrnmcnC  Irartttert  CTleiuIad 
trmt.  aee aote  to  Qailer  v.  Wilder.  U:  GOL 

Ai  to  uhsn  Oittirrue  nxiH  *>«  for  infringimamt; 
orien  patentee  miut.-  lohm  lAev  must  M•^  see  uote  lo 
ril!-aii  V.  RouaMau,  11:  Ull. 

Ai  to  damacn  for  InfriiigemtBt  Of  patent;  traUi 
...  _  18:81^ 


SAm;iiBT  V.  CovBBT. 


Gi:-^£D 


■harp  pointed  «cre»  U  flllpd  to  paM  Ibrnugli 
tlie  projection  at  riRljt  iiDglet  (o  the  tHire  of 
Uia  tube  ao  as  to  ealtr  llie  rope  aud  liolil  ihi- 
lulie  (ail  in  any  k''^"  puslriOD  upon  It.  Tbie 
Ml  screw  ta  provided  witli  ttn  eye  for  the  re- 
ception ot  nsnap  bonkon  tlieendotilie  biicb' 
Inj;  rope  wliprebj  a  loop  may  be  (ormed  lo 
piiRS  around  the  neck  or  otbur  pari  of  Ibe  noi- 
mal ;  (he  size  of  lUe  l"op  Wmg  determined  by 
tbe  piisilion  of  the  Iblmble  or  tube  on  llie  rope. 
Tlie  Bpecidcnlion  la  accomp^inicd  by  adrHn 
Ing.  in  which  figure  one  is  a  pempective  view, 
and  flt;iirelwo,  alongiludinal  aecii'm.  of  Ihe 
alleged  loventtuD,  figure  3  boing  U  fullows: 


Tblalathna  described  in  the  apeciffcatloa: 

"A  repre^enigalliiralile  ofanysuiu' '    " 

alons  prusided  im  one  hide  with  a  mil  i 
Biput,  a.  having  n  hole  through  it  with  fem^de 
•crew  Ihnnda.  The IblDibIc  A  ii  fi^tened  on 
lh<^  rope  B  al  any  tlcxirtd  plnce  by  menns  of  a 
ab:<rp  poiiiled  screw.  C^,  wblch  pi-(se8lliroiij;h 
theihiml)ieattbeiiuta  and  ilic  rope.  Tliia 
•crew  is  provided  wiib  a  rouud  eje,  D,  for  Ibe 
reception  of  a  snap  bonk." 

Tlic  nlHim  la:  "  The  combination  of  the  tube 
A.  Iiavini:  the  projection  a,  wiili  liiieiinr  screw 
thri^'dB  cast  therewilh,  iind  ilie  ^ctuw  C,  hav 
Inc  ilieeye  D  and  thesbnr))  point «,  forcnier 
in;,'  into  the  rope,  all  cuiiHimcled  aa  and  for 
the  purposes  set  forth." 

The  flie  wrapper  and  eonients  showed  Ibtit 
filS{  tiie  originid 'claim  tviii:  "  Tlie  comlil- 
Dini'iti  of  Lbe  thimlil'!  A,  rope  It,  and  hhiirp 
pointcil  Fcrcw  U.  providcil  wiib  the  eye  D,  auli 
■lanilidly  as,  and  for  llic  purpusea  herein  set 
forih;"  Imt  Ibe  proje'iimi  it  In  ilierl.iimiiliow- 


«.lw 


i1inc»1 


plalimiil  InsKia  Ibnt  the  n>>r''a  "Ciist  Iberei 
do  not  refer  to  Ihe  "inlciior  Rcrew  Ibreads," 
and  only  appcnrio  do  ro  tbr<'ii!Tb  errnni-oiis 
punciiliilion.  DeremUinis'scrow'lIir-jiKh  were 
made  with  a  tap  lu  Ihn  oriliimry  wiiy. 

In  Biipporl  of  tlie  defiii-c  of  iiiv»lidl1y,  de 
fendants  introdirrcd  a  patent  i-^urd  in  John 
Winrd.  Junes,  1868.  foran  "i 
entile  tie."  in  the  ilraninga  ;iir<>iu|i,iiiyiT>K 
Which,  figure  two  reprear'Tited  "the  udjuslable 
•ocliet  of  lbe  bulicr,    aa  fulluwa; 


to  pass  freely  over  the  rope,  aa  In  Fi^',  1.  »■.  I 
lu  one  aide  of  which  is  tilled  a  ihrumb  M-rew. 
C,  so  tbnt  when  Ihe  said  Ibuinb  screw,  it 
turned  bard  ilown  upon  the  rope,  the  socket 
will  be  heldfirm'y  In  IbuiiiosUiuii,  and  may  be 
HdjuBied  to  dilTereut  poslltonH  on  liie  rope  by 
loosening  the  ocrew,  and  sliding  Ihe  socket 
accordingly.  The  head  of  the  thumb  strew 
C  isconsiructed  with  a  hole,  D.  at  e.icb  end, 
ao  aa  to  form  a  means  of  attachment  of  the 
end  of  the  rope  tberelo." 

Compuring  Ihe-^e  Lwn  figures,  it  wilt  be  seen 
that  they  are  alike  except  tiiil  Ihe  end  of 
the  screw  in  the  patent  sued  on  is  uhirp- 
ened  and  lbe  acrew  lia-i  but  one  eye,  whci'e* 
as  Ibe  end  of  the  screw  In  the  Winrd 
patent  is  blunt  anil  It  Is  provided  wHb  two 
eyes.  And  these  are  IhepsriieiiUrdifferco'^cs 
polnleii  ouiby  complainnui'Be«pi-rl,  who  also 
tellllied  on  crnae-cxamlnailun  Ihat  if  Ihe  end 
of  the  screw  in  lbe  Winrd  anckel  were  mmle 
►uhslantlally  likclhe  sliarpeocd  point  i  of  the 
■Covert  patent.  Ihnt  would  lie,  in  lila  [ail> 
opinion,  an  infriiigemeut.  According  lo  bit 
view,  the  moMessetitliilndvaDUgeof  the  inven- 
tion Id  suit  waa  that  which  tesiilied  from  h  <t- 
Ing  the  end  of  the  screw  ihaipened  Innieid  of 
Sal,  Ihoiigb,  be  added,  "ibeteareadvaniHUca  in 
liHving  a  single  eya  lo  the  airew,  insiead  of  a 
double  one:"  but,  neverlhp1e>«,  that  he  did 
not  "think  the  use  of  a  double  eye  inslund  of 
a  single  one  would  evade  the  charge  of  Id- 
frlngemeiiL" 

Tlic  advantages  resulting  from  sharpening 
the  point  of  Ihe  screw  were  niaied  hy  hini  to 
be  "a  sharp  pointed  screw  ivili  cnti-r  the  ma- 
terial of  which  the  rope  la  coir.pnsed  and  hold 
Ihe  Ihlmbtc  in  a  positive  oaiiner,  and  this  is 
true  even  if  Ihe  screw  beii.mcs  sliiilitly  ahu'lc- 
ened;  a  Hat  eniled  acrew  aitnply  holds  liv  file- 
tiooal  contact,  and  if  Ibe  ft-.tav  is  sli>!blly 
slackened  does  not  prevent  ILa  thimble  from 
being  ulljipcd  out  of  place." 

It!ippi'»reil  thnl  the  Winrd  socket  a^achi- 
ally  mude  and  anld  had  a  convex  cndi  ibut 
coniiiil  piloted  mtcws  were  in  cii.nniDn  U!<e 
prior  to  the  ppiiiut  In  suit;  thiit  c<ini|>i.iiniinl 
WHS  ai'ipiiilnled  with  prior  devices,  including 
ilifttof  Wiard,  and  souyhl  lo  iinpnu'e  upon 
liicini  and   that  the  sales  of  bis  duvice  were 

Iteferfoce   i 


n  lUelt 


>  devic 


Ili-Chll! 


d  lifer. 


.e  of  o: 


Tbil  waa  described  in  the  aper-lflcailoc 
tbcse  word*:  "B  ia  a  aorket.  coii.ili  iicled  si 
ISS  II.  8.  U.  8.,  Book  3S. 


dly  located  in  ihe  one,  and  the  use 
of  two  eyes,  each  placed  one  side  of  the  center, 
in  lbe  olbcr,  and  it  waa  contendci  that  Hie 
former  waa  BU|M:rior  In  that  thu  lutler  was 
more  exposed  lo  being slrucli  and  unscri'wud. 
nod  also  exposed  to  ihe liuhltily  of  Ihe ailaib- 
Ing  book  buin^  snapped  "inio  tho  wronc  eye, 
cupeeiHlly  at  uighl  and  in  tlie  dark,  wbieli  is 
cnstantly  Ihe  caie  durlni;  the  H'lnier  moiitha. 
when  much  of  the  caring  fur  stuck  is  done 
aftTnigliifall." 

Bulbelbiiaait  may,  the  claim  of  the  patent 
was  Dot  liiiiileii  lo  the  uae  of  a  single  ey-.  an.l 
it  ia  apparent  thiii  llie  only  materiiil  dliTcrcn'^e 
belwein  ibe  piiienled thimble  aud  llie  Wiard 
socket  to  be  considereii  ia  tbal  the  screw  ol  tin- 
one  bad  a  rounded  end  and  iheother  a  Kbsrpi'ued 
point,  whde  lbe  "difference <itov^TV\;waVS*l*S 
at  W\ 
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is  manifestly  that  a  sharpened  point  will  enter 
a  material  apon  which  it  is  directed,  ftirtber 
than  a  rounded  point.  We  cannot  perceive  in 
the  recognition  of  the  fact  that  facility  of 
penetration  is  greater  in  a  sharpened  point 
than  in  a  hlunt  one,  any  such  evidence  of  in- 
vention as  is  sufficient  to  sustain  this  patent 
Moreover,  the  Wiard  screw,  which  is  rounded 
at  its  end,  is  shown  to  enter  the  rope  when 
screwed  down  hard,  and  in  respect  of  the  en- 
gagement between  ibe  rope  and  tbe  socket  or 
Uiimble  to  operate  in  the  same  way  as  the 
patented  thimble.  In  other  words  it  holds  by 
something  more  than  frictional  contact.  Each 
of  these  screws  compresses  tbe  rope  within  the 
socket,  but  the  Covert  screw,  being  sharp- 
ened, penetrates  further  than  the  other.  Tiie 
change  is  in  degree  and  not  in  function. 

We  think  the  evidence  fails  to  Fbow  that 
the  Wiard  socket  was  not  a  practicable  and  suc- 
cessful article,  and  agree  with  the  remark  of 
Judge  Wallace  in  his  opinion  overruling  the 
eiceptions  to  the  master's  report  {Co^t  v. 
BargerU,  38  Fed.  Rep.  m,  23^)  that:  "The 
patented  articles  are  not  so  superior  to  the  other 
fastening  devices  as  to  give  rise  to  any  cogent 
presumption  that  those  who  purchased  them 
of  the  defendants  would  have  bousht  them  of 
the  plaintiff  in  preference  to  the  other  devices, 
and  without  reference  to  the  difference  in 
price,  if  they  could  DOt  have  bought  them 
elsewhere." 

We  are  of  opinion  upon  this  record  that  the 
alleged  improvements  was  such  a  one  as 
would  have  occurred  to  any  one  practically 
interested  in  the  subject,  and  that  it  did  not 
Involve  such  an  exercise  of  the  inventive  fac- 
ulty as  entitled  it  to  protection. 

JTu  decree  t$  reveried  and  the  eaute  remanded 
with  a  direction  to  diemiae  the  bill. 

Mr,  JuMtiee  Jackson  did  not  hear  the  ar- 

Sument,  and  took  no  part  in  the  decision  of 
iiiscase. 


521]    HBNRY  HERRMAN  bt  al..  Fife. 

in  Brr,, 

V. 

WILLIAM  H.  ROBERTSON,  CoUector  of 
the  Port  of  New  York. 

<8ee  S.  C.  Reporter's  ed.  S21-fi96w) 
Jhroteti  against  illegal  duties— eufficieney  of. 

1*  A  protest  against  the  payment  of  illegal  duties 
which  falls  to  point  out  the  provision  of  the  Tariff 
Act  wbiob  actually  controls,  but  only  raises  the 
question  which  of  two  clauses  should  govern,  is 
insufficient. 

ii  A  protest  against  the  payment  of  Illegal  duties 
must  be  so  distinct  and  specifle  as  to  notify  tbe 
collector  of  the  nature  of  the  objection  to  the 
duty  imposed. 

[No.  280] 

Argued  March  U,  1894.    Decided  April  i,  1894. 

Nora.— As  to  lien  of  United  StatCM  for  duties^  see 
note  to  United  States  v.  860  Chests  of  Tea,  6: 70e. 

A$  to  action  to  recover  back  duties  paid  under  pro- 
test; vrttttst,  how  made^  and  Us  effect^  see  note  to 
Oredy  r,  Thompson*  18: 807. 


IN  ERROR  to  the  Circuit  Court  of  tbe 
United  States  for  the  Southern  District  of 
New  York,  to  review  a  judgment  for  defend- 
ant William  H.  Robertson,  Collector,  in  an  ac- 
tion brought  by  Henry  Herrman  et  al.,  plain- 
tiflTs,  for  the  recovery  of  duties  paid  under 
protest    Afflrmed. 

Statement  by  Mr.  Chief  Justice  Fuller: 

Action  to  recover  duties  paid  under  proiett. 
Trial  by  jury,  and  bill  of  exceptions  as  follows: 

'*This  action  was  brought  to  recover  the 
difference  in  duty  between  35  per  cent  ad  va- 
lorem and  various  higher  rates  of  duty  assessed 
anJ  paid  upon  certain  goods  imported  by 
plaintiffs  at  the  port  of  New  York  in  the  year 
1881. 

"Duties  were  paid  to  defendant  under  pro- 
test as  follows:  Against  defendant's  liquida- 
tion claiming  *The  goods  in  question  are  liqui- 
dated by  you  as  being  liable  to  a  duty  of  50 
cents  per  pound  and  H5  per  cent  ad  val. 

"  'We  claim  the  goods  are  composed  of  hair 
and  cotton  only,  and  as  such  should  pay  a 
duty  of  85  per  cent  ad  val.  as  a  nonenumenited 
article  under  the  second  half  of  section  2409. 
Rev.  Stat.,  being  the  highest  rate  of  duty 
which  any  of  the  component  material  pays.' 

''Plaintiffs  thereafter,  io due  time,  appealed 
and  brought  this  suit. 

"Further  to  maintain  the  issues  on  their  part, 
plaintiffs  'introduced  samples  of  the  [522 
goods  in  question  and  evidence  tending  to  show 
from  an  analysis  their  component  material  to  be 
calf  hair  and  cotton  exclusively.  Among  other 
evidence  on  this  point  a  report  as  to  these 
samples  from  Prof.  Torrey,  an  expert  witness, 
was  verified  by  him,  and  on  this  point  was  ai 
follows: 

"  *The  sample  marked  *C  886'  by  the  Re- 
public, August  12,  1887,  found  to  contain  87.4 
calf  hair  and  12.6  cotton  by  weight. 

"  'The  next  sample,  '292/  Arizona,  Aug.  90, 
1887.  86.6  calf  hair  and  13.4  cotton. 

"  'Sample  760,  Alaska,  Dec,  1887,  88.5  calf 
hair  and  11.5  cotton. 

"  'H.  T.  2680.  85.6  calf  hair  and  14.4 cotton. 

"  'H.  T.  2759,  86.1  calf  hair  and  13.9  cotton. 

"  'The  above  samples  were  all  composed  of 
calf  hair  and  cotton,  with  no  admixture  of 
wool  that  could  be  detected  by  the  aid  of  the 
microscope. 

"  '(Signed  H.  G.  Torrey,  government  exam- 
iner of  textile  fabrics).' 

"There  was  no  admixture  of  wool  In  the 
goods. 

"It  further  appeared  that  the  goods  in  ques- 
tion were  a  low  grade  of  calf  hair  goods.  It 
further  appeared  that  they  cost  less  than  forty 
cents  per  pound,  the  foreign  value  per  running 
yard  being  from  one  shilhng  and  ten  pence  to 
two  pence. 

"Plaintiffs  having  rested,  counsel  for  de- 
fendant, without  introducing  any  evidence, 
moved  the  court  to  direct  a  verdict  for  the  de- 
fendant; which  motion  was  granted  and  the 
counsel  for  the  plaintiffs  then  and  there  duly 
excepted,  and  the  exception  was  allowed." 

The  verdict  having  been  returned  as  directed 
and  judgment  been  entered  thereon,  plaintiffs 
brought  the  case  to  this  court  on  writ  of 
error. 

m  u.  a. 


1888.  Ueuuman  v.  Uodeutson.  538,  (M 

Jfr.  Edwin  B.  Smith,  for  plaintiffs  Id  cr-  the  last  clause  of  section  2499.*  at  thirty-flye  per 

Tor:  cent  ad  valorem,  as  being  composed  of  hair  and 

Theburdenof  proving  error  in  the  collector's  cotton  only,  and  the  cotton  chargeable  at  a 

assessment  is  upon  the  protestant.  bigbrr  rate  than  calf  hair.    The  report  of  the 

Arthur  v.   Unkart,  96  U.  S.  118  (24:  768).  case  (41  Fed.  Rep.  881)  shows,  and  it  is  so  as- 

No  suitor  cnn  set  up  an  issue  entirely  out-  scrted  by  the  government,  that  the  goods  were 

side  his  pleadings.  chissificd  under  the  first  clause  of  that  section 

Coddy.  Ritlibone,  19  N.  T.  89.  as  bearing  a  similitude  to  manufactures  com- 

Tbe  importers  were  bound  only  to  state,  as  posed  wholly  or  in  part  of  "the  hair  of  the  al- 

they  did,  that  the  duty  was  illegal,  and  why  it  paca,  goat,  or  other  like  animals,"  as  provided 

was  illegal  by  the    13th    paragraph    of   class   three   of 

Ikinze  v  Midler,  144  U.  S.  84  (8G:  885).  Schedule  L,  section  2504,  Revised  Statutes  (2d 

If,  under  the  pleading's,  it  was  competent  ed.)  471  and  therefore  dutiable  at  twenty, 
for  the  collector  to  claim  that  our  goods  were  thirty,  forty,  or  fifty  cents  per  pound,  accord- 
really  dutiable  at  a  less  rate  than  we  asked  for  ing  to  value,  in  addition  to  thirty  five  per 
them,  this  at  least,  threw  upon  him  the  bur-  centum  ad  valorem.  According  to  the  protest, 
den  of  proving  what  he  thus  asserted.  the  liquidation  was  at  fifty  cents  per  pound  in 

Rou  V.  Fuller,  17  Fed.  Rep.  224;  Kennedu  addition  to  the  thirly-five  per  cent;  according 

▼.  llartranftf^Fed,  Rep.  18;  A»peu  Min.  dbS.  to  the  bill  of  exceptions,  at  "various  higher 

Co.  V.  Biiiingi,  150  U.  8.  88  (37:  989);  Arthur  rates"  than  tbe  thirty-five  per  cent;  and.  ac- 

Y.  Uerman,  96  U.  8.  141  (24:812);  JJerrman  cording  to  the  case  as  reported,  the  exaction 

V.  MilUr,  127  U.  8.  865  (82: 187):  Re  Boaen-  was  at  twenty  cents  per  pound  and  thirty  five 

stein,  56  Fed.  Rep.  825.  per  cent  ad  valorem.    What  the  classification 

Preponderance  of  weight  has  no  tendency  to  actually  was  is  not  shown  by  the  bill  of  ezcep- 

establish  preponderancy  of  value.  tions,  but  if  it  were  as  reported,  there  is  notn- 

Miller  t.   Duttcrfieid,   125    U.   8.    70   (81:  Ing  in  the  record  to  overcome  the  presumption 

648).  in  favor  of  the  correctness  of  the  collector's  ac* 

Mr.    Edward    B.    Whitney,  Assistant  tion.  and  ilrtAury.  Fob.  108  U.  8.125127:675], 

Atty,  Oen.,  for  defendant  in  error:  would  be  in  point.    But  it  is  admitted  that  the 

Tbe  collector's  classification  was  presump-  circuit  court  held  that  the  *dpclsion  in  [524 

tively  correct.  Miller Y.Butterfield,l25  U.8  70181  ;643].applied, 

Arthur  V.  Unkart,  96  U.  8.  118  (24:  768).  and  that  the  goods  were  manufactures  of  hair, 

Tbe  protest  is  not  sufficient.  and  as  such  provided  for  by  theclause  in  8ched- 

This  action  is  a  statutory  one.  and  can  be  uleM.section  2504. Revised  8tatutes (2d  ed.) 476, 

maintained  only  on  complying  with  the  stat-  under  the  phrase  "and  all  other  manufactures 

utory  requirements.  of  hair,  not  otherwise  provided  for.  thirty  per 

Gary  ▼.   Curtis^  44   U.    8.    8   How.    236  centum  ad  valorem,"  and   therefore,   being 

(11:  576):  Lawrence  t.  Caswell,  54  U.   8.   18  enumerated,  were  not  within  section  2499. 
How.  488  (14:  235);  Niehoil  v.  United  States,       The  ruling  in  Miller  v.  ButUrflM  was  that 

74  U.  8.  7  Wall.  122(19: 125);  Arnson  v.  Mur^  ''goat's  hair  goods,"  composed  of  eighty  per 

phy^  109  U.  8.  288  (27:  920);  Warren  v.  Peas-  cent  of  goat's  hair  and  twenty  per  cent  of  cot- 

lee,  3   Curt.    385;   Thomson   t    Maxtcell,   3  ton,  came  within  the  clause  last  above  referred 

Blatchf.  893.  to,  and  that  "in  the  absence  of  a  settled  desig- 

Unless  the  protest  set  forth  distinctly  and  nation  of  a  cloth  by  merchants  and  importers, 

specifically  the  ground  of  the  objection  to  tbe  its  designation  as  hair,  silk,  cotton,  or  woolen 

amount  claimed,  it  fails  to  meet  tbe  require-  for  the  purposes  of  customs  revenue  depends 

ment  of  the  Act  of  Congress.  upon  the  predominance  of  such  article  in  its 

Davits  T.  Arthur,  18  Blatchf.  84;  Norcross  composition,  and  not  upon  the  absence  of  any 

T.  Oreely,  1  Curt  120;  Chung  Yune  v.  KeUy,  other  material."    Counsel  for  plaintiffs  in  er- 

8  8awy.  415;  Re  Austin,  47  Fed.  Rep.  873;  ror  conceded  in  argument  that  that  case  would 

Arthur  T.  Dodge,  101  U.  8. 84(25: 948);  Arthur  be  applicable  if  these  fabrics  had  been  eighty 

▼.  Morgan^  112  U.  8.  495  (28:825);  Schelly,  per  cent  of  hair  in  value,  but  Insisted  that 

Fauche,  138  U.  8.  562  (84:  1040);  Be  Colleetor  there  was  no  proof  that  the  hair  was  the  main 

of  Customs,  55  Fed.  Rep.  276.  element  of  value,  and  that  It  did  not  follow 

8pecifying  an  objection,  although  specifica-  that  the  relative  values  accorded  with  the  re* 

tion  be  unnecessary,  restricts  the  scope  of  the  lative  weights.    But  the  bill  of   exceptions 

objection  by  a  quasi  estoppel.  . 

Etanston  v.  Gunn,  99  U.  8.  660  (25.  306);  ^u,,^  ^.^  ™.  ^  .,,„,,  y^  ,^^  .  ««ii^«^  o„^ 
Rpllfu    \i0nnii^  iru  n    Q   OTQ /o«.  r-oc.  ^*8Ea  2499.  There  80011  bc  levlea,  coilected.  and 

t5i     '^^^'^^*  ^^^  ^*  ^-  ^'»  \^^'  <^5).  paid,  on  each  and  every  nonenumeratod  aiticle 

Where  there  is  no  question  of  fact,  verdicts  which  bears  a  similitude,  either  in  material,  qual- 

can  be  directed  upon  the  similitude  clause  as  ity,tejiture.  or  the  use  to  which  it  may  be  applied. 

•itvkfi  dtiv  /tfhfli.  to  any  article  enumerated  in  this  title,  as  chMrKo- 

upon  any  oiner.  ^^,1^  ^i^h  duty,  the  same  rate  of  duty  which  is 

risk  V.   Arthur,  103  U.    8.   431   (26:  520);  levied  and  chargred  on  the  enumerated  ariicie 

Stewart  ▼,  Maxwell,  57  U.  8.   16  How.    150  which  it  most  resembles  in  any  of  the  particulars 

fl4- 883V    Herritutn  v    Millpr    197  fT    A    ftA^  before  mentioned;  and  if  any  oonenumerated  ar- 

;«2'  ifl«r    ^^rinan  V.  miuer,  \^t   U.  B.  BOd  tide  equally  resembles  two  or  more  eoumenited 

IIW:  loti).  articles,   on   wbioh  different  rates  of  duty  aro 

cbartfeable,  there  shall  be  levied,  collected,  and 
paid,  on  such  nonenumerated  article,  the  Siimo 

X091     •li'^   /ix.»-^    T...**^^  r>   11        J  i.         J  rate  of  duty  as  is  charireable  on  the  article  whifh  it 

O^tSJ    ^Mr,  Chxej  Justice  Fuller  delivered  nrs^ombles  paying  the  highest  duty;  Hndonallar- 

the  opinion  of  tht?  court:  tides  manuiacturod  from  two  or  more  materials. 

The  claim  made  by  the  protest  was  that  these  '^T^rS"^ i^^o^^^^''^  ^  bi  Xl?gi' 

go<»ds  were  dutiable,  as  nonenumerated,  under  ablel"  «  wwui4/v**o  %!!»«•  miv  «»  w«*rBw- 

162  U.S.  \i,^^ 
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does  not  exclude  the  infercDce  that  there  was 
evidi'Dce  of  rebitive  value  or  that  counsel  as- 
Biimed  that  L'oods  consisting  by  weight  of 
eighty  five  and  one  half  lo  eiglity-eight  and 
one  lialf  per  cent  of  calf's  hair  to  eleven  and 
one  half  to  fourteen  and  one  half  per  cent  of 
cotton  were  to  be  taken  as  containing  eighty 
per  cent  of  hair  in  value  as  compared  with  the 
value  of  the  cotton. 

The  case  was  disposed  of  below  on  the  ques- 
tion of  the  sulliciency  of  the  protest,  and  lliat 
is  really  the  only  question  for  consideration 
bere. 

Tlie  roqnisiiion  of  the  statute  (Rev.  Stat. 
P29:n.  8011;  Act  Feb.  27,  1877.  19  Slat,  at 
L.  240.  cliap.  69)  as  to  the  notice  to  be  given 
the  collector,  in  order  lo  recover  back  an  ex- 
cess of  duii«'8  paid,  is  thus  expounded  by  Mr. 
Jtin^tc*  ClilTnrd  in  Daries  v.  Arthur,  96  U.  S. 
148.  mi  [24:758.  759]: 

''Protects  of  the  kind  must  contain  a  distinct 
and  clear   specitication   of   each   substantive 

ground  of  objection  to  the  payment  of  the 
utirs.  Technical  precision  is  not  required; 
525]  *but  the  objections  must  be  so  distinct 
and  specific,  a*»,  when  fairly  construed,  to  show 
that  the  objection  taken  at  the  trial  was  at  the 
time  in  the  mind  of  the  importer,  and  that  it 
was  suflicient  lo  notify  the  collector  of  its  true 
nature  and  character,  to  the  end  that  he  might 
ascertain  the  precise  facts  and  have  an  o])por- 
tunity  to  correct  the  mistake  and  cure  lh»;  de- 
fect, if  it  was  one  which  could  bo  obviated. 
BnrtifsH  V.  Converse,  2  Curt.  2"iIJ. 

•Two  objects,  says  Judge  Curtis,  were  in- 
tended to  be  accomplished  by  the  provision  in 
the  Act  of  Congress  requiring  such  a  protest: 
1.  To  apprise  the  collector  of  tlie  objections 
ent«*riained  by  llie  importer,  before  it  should 
hi',  too  laic  to  remove  them,  if  capable  of  being 
removed.  2.  To  h(»ld  the  importer  to  the  ob- 
jections which  he  then  contemplated,  and  on 
which  he  really  acted,  and  prevent  him,  or 
others  in  his  behalf,  from  seeking  out  defects 
in  the  pi«)(!eedings  after  the  busiiicss  should 
l»e '•lo'^id.  by  the  pavnienl  of  the  m(»ney  into 
the  Tp.  -.stirv.  Wiivrcu  v.  Peanhc,  2  Curt.  2U5; 
Th'htsnn  y.\]r,rrirrll  2  Blatchf.  ul»2." 

And  this  is' reiieraled  in  substuDcc  by  Afr. 
Just.,-:  IJl.itehford  in  Arthur  v.  M .rgan,  113 
t'.  S.  4i).),  501  [2S:  Si").  ^27],  where  lie  said 
foi  llie  court:  **A  pn»test  is  not  required  to 
be  made  with  technical  precision.  b>il  is  sufll- 
cieii»  if  it  shows  fairly  that  the ol)jecii(>n  ufler- 
w:ir(U  made  at  the  trial  was  in  the  mind  of 
the  party  and  was  brought  to  the  knowlcfige 
of  tlwj  eoileetor.  so  as  t^  secure  to  the  govt  rn 
luciit  the  practical  advantage  which  the  st:it 
use  was  designed  to  secure."  That  was  the 
case  of  the  importation  of  a  <rarriage,  claimed 
in  the  protest  to  be  "personal  cfTects"  used  by 
tlie  owner  **over  a  year"  before  impf-riation, 
it  being  also  stated 'tl)at  ''personal  effects  in 
actual  u«e"  were  free  from  duty,  whereas  the 
carriage  came  under  the  head  "household  ef- 
fects in  use  abroad  not  less  than  one  year." 
Personal  effects  in  actual  use  and  household 
effects  if  used  abroad  not  less  than  one  year 
were  alike  exempt  from  duty,  and  as  the  error 
was  plainly  clerical  and  could  not  have  misled 
the  collector,  the  protest  was  held  sulticient. 

In  Jlrinze  ▼.  mUer,  144  U.  S.  28.  84  [80: 
833,  30^},  the  goods  were  gloves  made  on 
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frames  and  composed  of  cotton  and  *silk.  [5  20 
in  which  cotton  was  the  component  part  of  chief 
value,  and  weie  dutiable  at  thirty-flve  per  cent 
ad  valorem,  less  ten  per  cent,  as  gloves  made 
on  frames  of  whatever  material  composed. 
The  collector  rated  them  at  sixty  per  cent  ad 
valorem  as  "ready  made  clothing  of  silk,  or 
of  which  silk  shall  be  a  component  material 
of  chief  value,"  or  "silk  gloves.'* 

The  protest  specifically  stated  that  the  goods 
were  "partly  cotton  gloves  mixed  with  silk," 
and  "composed  of  cotton  and  silk,  cotton, 
chief  part,  the  duty  of  60  per  cent  being  only 
legal  where  silk  is  the  chief  part,"  and  that 
the  gloves  were  liable  to  a  duty  of  only  ihirty- 
tive  per  cent  less  ten  per  cent.  The  olijection 
was  that  the  protest  did  not  state  that  the 
gloves  were  made  on  frames,  and  this  court 
held,  again  speaking  through  Mr.  JwUice 
Blatchfordi  that:  "It  is  entirely  immaterial 
that  the  protest  did  not  specify  that  the  gloves 
were  made  on  frames.  It  was  sufficient  to 
state  that  the  gloves  were  composed  of  cotton 
and  silk,  and  that  the  cotton  was  the  com- 
ponent material  or  part  of  chief  value,  and 
the  silk  was  not  the  component  material  of 
chief  value.  The  importers  were  bound  only 
to  state,  as  they  did,  that  the  duly  of  sixty  per 
cent  was  ill(>gal,  and  wliy  it  was  illegal." 

In  the  case  at  bar,  the  goods  were  appar- 
ently classitied  under  the  similitude  cKtuse, 
but  that  was  not  correct  because  they  wore  to 
be  regarded  as  "manufactures  of  hair,"  and 
therefore  enumerated. 

But  the  importers  also  insisted  that  the  goods 
were  uon  enumerated,  and  did  not  ns«.crt  that 
they  were  not  wiihiu  the  clause  relied  on  by 
the  collector,  save  as  it  was  objected  that  Ihey 
came  under  the  lust  clause  of  section  S--iU'.». 
which  was  likewise  incorrect.  The  pr«»:<-f 
failed  to  point  out  or  5;uirirest  in  any  way  tb<- 
provision  which  actually  controlled,  and  in 
elTect  only  raised  the  «jU'viion  which  of  two 
clauses,  ur.der  one  or  lie  olher  of  which  it 
was  assumed  that  the  importation  came,  .♦•hoiild 
govern  as  b.  ing  most  applicable.  We  agree 
with  the  ciicuit  court  in  holding  the  protest 
to  have  been  insutlicient. 

JmUjineat  ujfirmed. 

Mr.  JuHtiee  Jackson  was  not  present  when 
this  case  was  argued,  and  took  no  part  in  it.s 
decision. 


8.  M.  HUNTLEY  i:t  at,.,  Plffi.  in  [527 

L'/r., 

V. 

KIKG>rAN  &  CO. 

(Beo  S.  C.  Reporter's  cd.  627-538.) 

Prefereneei  by  insolvent  debtor— chattel  mort- 
gages, 

L    At  common  law  a  debtor  In  failing-  circum- 
stancee  has  the  riflrbt  to  pay  one  creditor  in  prcl- 

NoTE.  -As  to  chattel  mortgaae  allowina  p(ts»cssion 
and  stale  of  (/ood?;  whether  void  or  not,  see  note  to 
llobinson  v.  Elliott,  22:  758. 

As  Unicce-'^y  of  filing  chattel  mortgaoes:  againti 
whom  then  need  not  be  filed,  tee  note  to  Uerryford 
V.  Davis,  'J6:  lUO. 

IK  U.  8. 
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crenro  to  another,  even  where  he  is  aware  of  hie 

inutiility  to  pay  all  in  tiill. 
IL    In  cases  ol'  chattel  ni<  >rt;^affes,  tho  reservation 

of  a  surplus  to  the  morttroffor,  is  do  evidence  of 

a  fraudulent  intent. 

[No.  250.] 
Argued  March  It,  1S94,  Decided  April  £,  2894. 

IN  KRROR  to  the  XJniied  StJitcs  Court  for 
the  Indian  Territory,  to  nview  a  judg- 
mcr.t  in  favor  of  plaint  lit,  Kinpnan  &  Co.,  a 
corporsttion,  against  8.  M.  Uuu\h*y  et  al.^  id- 
terfilcuders  in  an  action  brought  by  Kinenian  <& 
Company,  Hi^ainst  one  Duncan,  in  which  an 
attuchinenl  was  issued  and  levied  upon  a  stock 
of  m/o«is  as  the  properly  of  Duncan,  and  in 
"i\!ii(h  the  s^jiid  inttMpha'icrs  filed  an  iutrrplea 
scttiMi'  up  that  sni(l  Duncan  bad  executed  a 
deed  of  trust  of  such  fro.jds  to  save  tliem  harm- 
less us  t-uretics  for  said  DuLcau  upon  certain 
projni.vsory  notes  and  to  pay  i»aid  notes.  The 
vet  (lid  and  judapcut  were  for  the  plaintiff 
Bustnitniiii;  the  attach nieut  hm<1  for  the  payment 
of  plMintilt's  judirmeiit,  and  for  the  recovery 
ot  costs  against  the  interpleaders.  Eeversed, 
wilh  direcUons  to  grant  a  new  trial. 

Statement  by  Mr,  JifsttW.  Brown; 
This  action  was  originally  begun  September 
28.  18.>9,  by  Kingman  &  Co.,  a  corporation  or- 
firanized  under  the  laws  of  Illinois,  against  one 
Duncan,  whose  Christian  name  is  not  given, 
and  whose  surname  is  sometimes  spelled  Dun- 
cum  and  sometimes  Duncan,  a  white  man,  a 
citizen  of  the  United  Stales,  and  a  resident  of 
the  Indian  territory,  to  recover  the  sum  of 
$1994.42  with  interest  and  exchange,  being  the 
amount  of  two  promis'iory  notes  made  by 
Duncan,  payable  to  the  order  of  the  plaintiff, 
but  not  then  due.  The  complaint  contained 
an  allesration  that  Duncan,  the  defendant,  had 
disposed  of  his  property,  and  had  suffered  it 
to  sold,  with  intent  to  defraud  his  crclitors, 
and  to  hinder  aod  delay  them  in  the  collection 
of  their  debts,  and  also  that  he  was  about  to 
r«  move  his  property,  or  a  material  part  there 
of.  out  of  the  Indiitn  territory,  with  fraudu 
lent  intent,  etc..  and  prayed  for  an  attachment 
and  for  judgment.  On  the  same  ciay,  a  formal 
AlTldavit  for  an  attachment  was  filed  and  a  writ 
isMud. 

Pursuant  to  the  attachment,  the  marshal 
seized  a  slock  of  goods  as  the  property  of  Dun- 
can, and  plaintiffs  in  error  filed  an  interplea, 
fecitini:  up  that  the  interplcMdiTs  were  sureties 
for  ilie  d«.f«  iidant  Dunean,  upon  certain  prom 
/iliS]  issory  notes.  two*t»f  whirh  WiTe  then 
overdue,  and  that  on  July  27, 1H>9,  Duncan,  for 
the  purpose  of  saving  his  sureties  harmless. 
€rx<  cuied  and  delivered  to  one  Sailers,  wlio^e 
Christian  name  is  not  given,  as  trustee,  a  deed 
of  tiust  of  his  stock  of  goods.  That  immedi 
BU  ly  after  the  execution  of  such  deed,  Sdlers, 
at  the  instance  of  the  iKMiehciaries.  took  abso- 
lute po*isfSsion  of  the  pr()|»eriy  named  in  the 
tl«ed  of  tru>t,  and  beic m  the  diseharg«*  of  his 
duiies  as  trustee,  advert i.sed  the  prnpirty  for 
Chl«*.  and  bad  procured  a  buyer  f«»r  the  same 
at  its  full  cash  value,  at  the  time  the  levy  was 
made  which  stopped  the  sale;  that,  at  the  time 
of  such  levy,  the  trustee  was  in  artual  posses- 
sion of  the  propeiiy;  that  the  pbdiiiiffs  ao<l 
the  ofilcera  making  the  levy  were  notified  of 
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the  fact;  and  that  the  notes,  to  secure  whiei* 
the  deed  of  trust  was  given,  were  still  unpaiil 
and  yalid  claims  against  Duncan  and  h\» 
sureties;  that  the  deed  of  trust  is  a  yalid  Ifen 
upon  the  property;  that  the  property  is  not 
worth  the  amount  of  the  lien,  nor  more  than 
the  sum  of  $2500;  that  a  sale  by  the  marshal 
wotdd  necessarily  be  attended  with  great  loss, 
and  that  the  trustee  could  sell  the  property  at 
a  much  belter  advantage  than  the  marshal. 
Wherefore  the  trustee  and  sureties  prayed  for 
an  order  restoring  the  property  to  the  trustee^ 
and  for  the  execution  of  the  trust. 

Tho  so-called  deed  of  trust  was  at  follows: 
"Sate  of  Texas,         { 

County  of  Cooke,  J 

** Know  all  men  by  these  presents,  that  I, 
W.  II.  Duncan,  a  resident  of  the  Indian  ter- 
ritory, for  and  in  consideration  of  the  sum  of 
ten  dollars  paid  by  J.  J.  Sailers,  the  receipt  of 
which  is  hereby  acknowledged,  have  sold,  and 
by  these  presents  do  sell,  transfer,  convey,  and 
confirm,  unto  the  said  J.  J.  Salters  and  to  his 
successors  in  this  trust  the  following  described 
property,  to  wit:  The  storehouse  uow  owned 
and  occupied  by  the' said  W.  H.  Duncan,  at 
Beef  Creek,  in  the  Indian  territory,  the  fixt- 
ures therein,  and  all  goods,  wares,  and  mer- 
chandise contained  in  said  house,  and  the 
books,  notes,  and  accounts  of  said  W.  H.  Dun- 
can in  said  business,  ii  being  *intrn<led  [529 
hereby  to  include  all  stock  owned  by  said  W. 
H.  Duncan  in  his  business  as  a  general  mer- 
chant at  Beef  Creek,  I.  T.;  also  all  cattle  and 
horses  owned  by  him  at  said  Beef  Creek,  to- 
gether with  all  and  singular  the  right  and  ap- 
purtenances to  the  same  in  any  manner  be- 
longing or  appertaining;  to  have  and  hold  all 
and  singular  the  properly  above  descrilx'd  unto 
the  said  J.  J.  Salters  or  substitute  forever. 
This  conveyance  is,  however,  intended  as  a 
trust  for  the  better  seeuriugof  8.  M.  Huntley, 
Samuel  Paul,  S.  M.  White,  and  James  lieonie 
against  the  payment  of  three  promissory  notes 
on  which  I  am  principal,  and  whicli,  as  here- 
after shown,  they  signed  as  sureties;  which 
said  notes  arc  as  follows.*' 

(Here  follow  copies  of  three  notes,  one  by 
Duncan.  White  and  Rennie  for  ^1550,  one 
by  Duncan,  Paul  and  Rennie  for  ^'i'lOO,  and 
one  by  Duncan  and  Huntley  for  1^516).  The 
first  two  were  due  August  1,  18b9,  the  last 
June  1,  1890] 

"Upon  payment  of  which  said  promissory 
notes  according  to  their  face  and  tenor,  being 
well  and  truly  made,  theu  in  such  c.H^a  this 
conveyance  is  to  become  null  and  void,  and 
shall  be  released  at  cost  of  said  W.  II.  Dim- 
can;  btit  in  case  of  failure  or  default  of  pay- 
ment of  said  n  »les  when  they  shall  respectively 
become  due,  or  of  either  of  them,  then  tho 
other  of  said  notes  shall  be  deemed  due  and 
payable;  and  in  such  event  the  said  J.  J.  Sai- 
lers is,  by  these  pre>enls,  fully  authorizeil  and 
emp'»wered,  and  it  is  maile  his  special  duty 
upon  request  of  either  or  all  the  aforesaid  beu- 
eticiaries  herein  at  any  time  made  after  de- 
fault as  aforesaid,  to  sell  the  above  de^icnbid 
property  to  the  liighest  bidder  forca^h  in  hand 
— c>elling  at  public  or  private  sale,  in  bulk  or 
retail,  with  or  without  advert isemeot  as  may 
seem  to  Miid  trustee  or  his  substitute  \>eA;  and 
after  said  sale  sball  make  the  neceti6»kcs  cv"v« 
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▼eyance  of  the  property  so  sold,  and  the  pro- 
ceeds of  said  sale  sball  pay  to  the  aforesaid 
beneficiaries  herein,  in  proportion  to  the  re- 
spective amounts  for  whicb  each  may  be  surety 
at  the  time  of  said  sale»  as  evidenced  by  the 
above  notes,  and  the  payments  that  may  be 
made  thereon,  in  which  notes  all  signing  are 
sureties,  except  W.  U.  Duncan,  and  shall  pay 
the  pxpcnsesof  tbis  trust,  including  a  commis- 
530]  sion  of  5  J^  to  the  trustee  acting  *here- 
under,  liolding  the  remainder  subject  to  the  or- 
der of !  be  said  W.  H.  Duncan.  It  is  bereby  espe- 
cially provided  that  should  the  trustee  named 
herein  from  any  cause  whatever  fail  or  refuse 
to  act  or  become  disqualified  from  acting  as 
such  trustee,  then  tbe  benrficiaries  aforesaid. 
8.  M.  Ilunlley,  S.  M.  White.  Samuel  Paul, 
and  Jarues  Kcnnie,  shall  have  full  power  to 
appoint  a  substitute,  in  writing, who  shall  have 
the  same  power  as  trustee  hereinbefore  named, 
and  I,  by  tlie^^e  presents,  ratify  and  confirm 
any  and  all  nets  which  said  trustee  or  substi- 
tute inny  do  hereunder. 

•'Witness  my  hand  this  27th  of  July,  1889. 

••W.  H.  Duncan." 

Kingman  A  Co.  subsequently  filed  an  an- 
swer to  this  interplea,  averring  that  the  notes 
secured  by  the  deed  of  trust  were  void  for 
usury,  and  for  want  of  consideration;  denied 
that  the  interpleaders  were  accommodation  in- 
dorsers  or  sureties,  or  that  the  trust  deed  was 
valid,  or  gave  to  the  interpleaders  any  right  of 
property,  and  alleged  that  the  instrument  was 
made  by  Duncan  for  the  purpose  of  placing 
his  property  beyon(T  the  reach  of  his  creditors, 
snd  for  the  purpose  of  hindering  and  delaying 
them  in  the  collection  of  their  debts;  denied 
that  Salters  was  acting  for  the  beneficiaries 
named,  and  averred  that  he  was  a  clerk  of 
Duncan's  and  was  assisting  him  in  fraudulent- 
ly disposing  of  his  property,  and  that  he  took 
possession  for  the  purpose  of  protecting  the 
property  from  Duncan's  creditors. 

The  case  was  tried  upon  the  issue  joined  be- 
tween Kingman  &  Co.  and  the  interpleaders. 
Upon  the  trial,  the  court  instructed  the  jury 
tiiat  the  deed  of  trust  under  which  tbe  inter- 
pleaders claimed  the  property  was  fraudulent 
on  its  face;  that  the  same  was  sufficient  for 
plaintiff's  attachment,  and  that  the  jury  should 
return  a  verdict  in  its  favor,  which  was  ac 
cordingly  done.  The  defendants  in  the  pro- 
ceeding sued  out  this  writ  of  error. 

lir,  John  J.  Weed  for  plaintiff  in  error. 
Ko  counsel  for  defendant  in  error. 

531]  ^Mr.  Justice  Brown  delivered  the 
opinion  of  the  court: 

This  case  turns  upon  the  validity  of  the  so- 
called  deed  of  trust  executed  by  Duncan  to 
Salters  to  indemnify  the  plaintiffs  in  error  for 
their  signatures  upon  Duncan's  notes. 

The  properly  conveyed  consisted  of  a  store 
house  and  its  fixtures,  together  with  all  the 
goods,  wares,  and  merchandise  contained 
therein,  and  the  books,  notes,  and  accounts  of 
Duncan  in  his  business  as  a  general  merchant, 
M  well  as  all  cattle  and  horses  owned  by  him 
at  Beef  Creek.  The  testimony  indicated  that 
tbe  deed  did  not  include  all  the  property  of 
Duncan,  but  that  he  also  had  a  farm  near  Beef 


Creek,  although  the  proof  was  not  clear  as  to 
its  size  or  value. 

No  brief  was  filed  by  the  defendant  in  er 
ror,   but  in  the  court  below  the    following 
clauses  appear  to  have  been  relied  upon  as  in- 
validating the  deed: 

1.  Tbe  deed  was  to  become  null  and  void 
upon  the  payment  of  the  notes  secured  by  it, 
and  there  is  an  inference,  though  no  express 
provision,  that  Duncan  was  to  remain  in  pos 
session  until  default. 

2.  Upon  default  in  the  payment  of  either 
of  the  notes  it  was  made  tbe  duty  of  the  trus- 
tee, upon  the  request  of  the  beneficiaries,  or 
either  of  them,  to  sell  the  property  to  the 
highest  bidder  for  cash,  either  at  public  or 
private  sale,  with  or  without  advertisement. 

3.  Upon  such  sale  being  made,  tbe  trustee 
was  to  pay  to  the  beneficiaries  in  proportion 
to  the  amounts  for  which  each  might  be  surety 
at  the  time  of  the  sale,  holding  tKe  remainder 
subject  to  Dunc-ah*8  orders. 

The  court  instructed  the  jury  that,  by  the 
reservation  of  the  surplus,  tbe  deed  was  fraud- 
ulent upon  its  face,  and  was  sulhcicut  ground 
for  the  plaintiffs'  attachment,  and  tbe  jury 
were  accordingly  instructed  to  return  a  ver- 
dict for  the  plaintiffs. 

Tbe  case  must  be  determined  by  tbe  appli- 
cation of  the  general  principles  of  the  common 
law  to  the  questions  involved.  It  is  true,  that, 
by  Act  of  Congress  of  May  2, 1890  (26  Slat,  at 
L.  81)  certain  general  laws  of  tbe  state  of  Ar- 
kansas, among  *whicb  was  a  chapter  re-  [532 
lating  to  assignments  for  tbe  benefit  of  credit- 
ors, were  extended  and  put  in  force  in  the  Indian 
territory,  until  Congress  should  further  pro- 
vide. But  the  instrument  in  question  in  this 
case  was  made  July  27,  1889,  before  this  stat- 
ute was  enacted,  so  that  neither  the  statutes 
of  Arkansas,  nor  the  decisions  of  tbe  supreme 
court  of  that  state,  construing  those  statutes, 
constituted  at  the  time  a  rule  of  decision  of 
the  United  States  court  in  the  Indian  terri- 
tory. 

There  is  upon  this  record  but  little  evidence 
of  actual  fraud  in  the  execution  of  the  instru 
ment  in  question.  The  notes  mentioned,  the 
payment  of  which  it  was  designed  to  secure, 
were  given  for  money  borrowed  of  Stevens  & 
Henning,  bankers  of  Qaine^ville,  for  the  pur- 
chase of  grain  to  feed  certain  cattle  in  which 
Stevens  &  Henning  had  an  interest.  The 
l)cneficiaries  were  joint  makers  with  Duncan 
of  the  notes  so  given  to  Stevens  &  Henning. 
It  is  entirely  well  settled,  both  in  England 
and  America,  that  at  common  law  a  debtor  in 
failing  circumstances  has  a  right  to  prefer  cer- 
tain creditors  to  whom  he  is  under  special  ob- 
ligations, though  by  such  preference  the  fund 
for  the  payment  of  the  other  creditors  be  less- 
ened or  even  absorbed.  If,  as  must  be  con- 
ceded, he  has  the  right  to  pay  one  creditor  in 
preference  to  another,  even  where  he  is  aware 
of  his  inability  to  pay  all  in  full— in  other 
words,  where  be  is  insolvent,  there  is  no  Just 
reason  why,  in  making  provision  for  all,  by 
way  of  assignmert.  be  may  not  make  special 
provision  for  some.  Marbury  v.  Brook$,  SO 
U.  S.  7  Wheat.  556.  577  [5:522, 527];  Brashear 
v.  West,  32  U.  S.  7  Pet.  608  [8:  8011;  Clarke  ▼. 
White,  87  U.  8.  12  Pet.  178  [9: 1016];  Tomp 
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Kins  ▼.  Wheeler,  41  U.  S.  16  Pet.  106  [10:908]; 
Grovcr  v.  Wakevian,  11  Wend.  187,  194,  25 
Am.  Dec.  624;  Tillou  v.  Bntton,  9  N.  J.  L. 

152  ;  Blakey'9  App.  7  Pa.  449,  451 ;  Biirrill, 
Assignment,  g  160;  Jones,  Chattel  Mortg. 
§856. 

The  tendency  of  courts  in  modern  times  has 
been,  not  to  bold  instruments  of  this  character 
to  be  fraudulent  and  void  upon  their  face,  un- 
less they  contain  provisions  plainly  inconsist- 
ent with  an  honest  purpose,  or  the  instrument 
indicates  with  reasonable  certainty  that  it  was 
executed,  not  to  secure  bona  liae  creditors, 
but  to  enable  the  debtor  to  continue  to  carry 
on  his  business  under  cover  of  another's  name. 
633J  So  early  *as  1805.  it  was  held  by  this 
court  in  United  States  v.  Hooe,  7  U.  S.  8  Cranch, 
73  [2:  370],  that  the  mortgage  of  a  part  of  his 
pnipert}',  made  by  a  collector  of  revenue  to  the 
buiety  upon  his  official  bond,  to  indemnify 
him  for  his  responsibility,  and  to  secure  him 
for  indorsements  at  the  bank,  was  valid 
against  the  United  States,  though  it  turned 
out  that  the  mortgagor  was  unable  to  pay  all 
his  debts  at  the  time  the  mortgage  was  given, 
and  the  mortgagee  also  knew  at  this  time  that 
he  was  largely  indebted  to  the  United  States. 
It  was  contended  that  the  mortgage  was  fraud- 
ulent upon  its  face,  but  the  case  was  distin- 
guished from  Twvne's  (3  Coke,  81)  in  the 
fact  that  in  Twyne  s  case  the  deed  was  of  all 
the  property;  was  secret;  was  of  chattels,  and 
purported  to  be  absolute,  yet  the  vendor  re- 
mained in  possession  and  exercised  ownership 
over  them;  while  in  the  case  then  under  con- 
sideration the  deed  was  of  a  part  of  ihe  prop- 
erty; was  of  record;  was  of  lands,  and  pur- 
ported to  be  a  conveyance  which  left  the 
property  conveyed  in  the  possession  of  the 
^antor.  The  case  was  also  distinguished 
from  ffamiUon  v.  RusseU,  5  U.  S.  1  Cranch, 
310  r2: 1181.  in  which  this  court  declared  an 
ab<«olute  bill  of  sale  of  a  personal  chattel,  of 
which  the  vendor  retained  possession,  to  be  a 
fraud.  In  Lukins  v.  Aird,  78  U.  S.  6  Wall. 
78  [18:  750],  an  absolute  deed  of  land,  with  a 
secret  reservation  to  the  grantor  to  possess 
and  occupy  it  for  a  limited  time,  was  held  to 
lack  the  element  of  good  faith,  though  made 
upon  a  valuable  consideration;  for  "while  it 
purported  to  be  an  absolute  conveyance  on  its 
face,  there  was  a  secret  agreement  between 
the  parties  inconsistent  with  its  terms,  secur- 
ing a  benefit  to  the  grantor  at  the  expense  of 
those  he  owed.  The  deed  was  held  to  be  void 
by  reason  of  the  trust  thus  secretly  created. 
So  in  RobinBon  v.  EUiott.  89  U.  S.  22  Wall.  618 
[22:  758],  a  chattel  mortgage,  which  provided 
that  until  default  was  made  in  the  payment  of 
the  notes,  the  mortgagor  might  remain  in  pos- 
session of  the  goods,  sell  the  same  as  thereto- 
fore and  supply  their  places  with  other  goods, 
which  should  become  subjected  to  the  lien  of 
the  mortgage,  was  held  to  be  a  fraud  upon  its 
face,  although  the  mortgage  was  recorded  ac- 
cording to  law.  The  decision  w^as  put  upon  the 
ffroundf that  both  the  possession  and  the  right  of 
aispoeition  were  to  remain  with  the  mortgag- 
034]  ors;  "they  are  to  *deal  with  the  prop- 
erty as  their  own;  sell  It  at  retail,  and  use  the 
money  thus  obtained  to  replenish  their  stock. 
There  is  no  covenant  to  account  with  the 
mortgageest  nor  any  recognition  that  the  prop- 
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erty  is  sold  for  thefr  benefit.  Instead  of  the 
mortgage  being  directed  solely  to  the  bona 
fide  security  of  the  debts  then  existing,  and 
their  payment  at  maturity,  it  is  ba^od  upon 
the  idea  that  they  may  be  indefinitely  pro- 
longed. ...  It  is  very  clear  that  the  instru- 
ment was  executed  upon  the  theory  that  the 
business  could  be  carried  on  as  formerly  by 
the  continued  indorsement  of  Robinson,  and 
that  Mrs.  Sloan  was  indifferent  about  prompt 
payment."  There  was  no  ruling  in  this  case, 
however,  that  a  mere  retention  of  po<;sessi(m 
would  have  avoided  the  mortgage.  Upon  the 
other  hand,  it  was  held  in  SUitart  v.  Dunham, 
115  U.  8.  61  [29:  829],  that  in  the  jibsence  of 
fraud  a  transfer  by  a  debtor  in  Mississippi  of 
all  his  property  to  one  of  his  creditors  in  satis- 
faction of  bis  debt  was  valid.  The  case  was 
disposed  of  as  one  of  general  law.  And  in 
Mfes^.  Gunter,  122  U.  S.  450  FSO:  1228],  a 
deed  by  an  insolvent  debtor  in  Mississippi  to 
secure  sureties  upon  his  note,  though  made  in 
advance  of,  and  in  contemplation  of,  a  general 
assignment  for  the  benefit  of  creditors,  was 
held  to  be  valid  under  the  laws  of  that  state, 
though  containing  a  provision  that  the  cred- 
itor should  remain  in  possession  until  the  ma- 
turity of  the  note.  In  this  case,  also,  the  com- 
mon law  did  not  seem  to  have  }>een  affected 
by  any  local  statute.  So,  too,  in  8mWi  v.  Crafty 
123  U.  S.  436  [81 :  267],  a  bill  of  sale  of  a  stock 
of  goods,  by  way  of  preference  of  a  bona  fide 
creditor,  was  held  not  to  be  fraudulent  as  mat- 
ter of  law,  by  reason  of  a  stipulation  that  the 
purchaser  should  employ  the  debtor  at  a  rea- 
sonable salary  to  wind  up  the  business. 

The  latest  expression  of  this  court  upon  the 
subject  is  contained  in  the  case  of  Etfieridge  ▼• 
Sperry,  189  U.  8.  266  [85:  171],  in  which 
certain  creditors  of  one  Hamilton  were  secured 
by  chattel  mortgages  upon  a  stock  of  goods 
levied  upon  by  an  execution  creditor.  There 
was  no  reservation  of  interest  to  the  mortgagor, 
but  an  express  provision  that  if  he  defuuTted 
in  payment,  or  attempted  to  remove  from  the 
county  any  part  of  the  mortgaged  property, 
the  mortgagee  might  take  ^immediate  [535 
possession,  and  before  the  maturity  of  the  se- 
cured notes.  The  question  presented  waa 
whether,  as  matter  of  law,  a  mortgage  given  by 
a  merchant  on  his  stock  of  goods  to  secure  debta 
not  yet  due,  which  had  no  imperfections  upon 
its  face,  contained  no  reservations  for  the  bene- 
fit of  the  mortgagor,  was  apparently  only  for 
the  security  of  the  mortgagee,  and  gave  him 
full  power  to  take  possession  upon  default  of 
payment,  was  invalidated  by  a  parol  under- 
standing at  the  time  of  its  execution  that  the 
mortgagor  might  use  the  proceeds  of  his  salet 
to  support  himself,  and  to  keep  up  the  stock  by 
purchase,  applying  only  the  surplus  to  the 
payment  of  the  mortgage  debt;  or  whether 
such  understanding  was  simply  to  be  taken 
into  consideration,  with  the  other  circum- 
stances, as  bearing  upon  the  question  of  good 
faith.  The  cases  of  Second  Kat,  Bank  of 
LeatentDorth  v.  Uunt,  78  U.  8.  11  Wall.  891 
[20:  190] ;  Bobinson  ▼.  Elliott,  89  U.  S.  22  Wall. 
513  [22:  7581;  and  Means  v.  Doitd,  128  U.  a 
273  [32:  429],  were  all  reviewed  and  distin- 
guished, audit  was  held  that  the  chattel  mort- 
gage was  not  necessarily  invalidated  by  the 
parol  agreement  that  the  motV.%%!^t  ^«s^\x^t%- 
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tain  posseesioD  with  tbe  right  to  sell  goods  at 
retail,  the  court  placing  its  opinion  hirgely 
upon  tbe  Iowa  cases,  which  were  regarded  as 
resting  iipoa  sound  principles.  See  aIf<o 
PeopJet  Sav,  Bank  t.  Bates,  120  U.  S.  556 
[80:  754]. 

The  principal  reliance  of  the  court  below  in 
this  case  was  placed  upon  Mean$  y.  Doicd,  128 
U.  8.  278  [82:  4'29],  which  was  a  conveyance 
of  all  the  goods  and  peisonal  property  of  tbe 
assignor  to  provide  for  the  payment  of  certain 
debts,  and  to  indemnify  the  indorsers  upon 
certain  notes.  The  instrument  was  variously 
called  a  "deed  of  trust,'*  an  "assignment,"  and 
a  •'mortgage."  It  contained  an  express  pro- 
▼ision  that  the  grantors  were  to  remain  in  pos. 
session  of  the  property  and  continue  to  sell  the 

goods  for  ca^^h  only,  and  to  collect,  under  tbe 
irection  and  control  of  the  grantees,  the  pro- 
ceeds to  be  deposited  in  bank  weekly,  and  ap- 
plied, under  tbe  direction  of  tbe  grantees,  to 
replenishing  the  stock  by  such  small  bills  as 
might  be  agreed  upon,  and  to  the  paymint  of 
the  debts  of  the  firm  in  a  specified  order;  and 
in  case  of  failure  to  make  payments,  or  if  for 
any  other  cause  the  grHulees  might  so  elect,  it 
should  be  lawful  for  them  to  take  possession 
53C]and  dispose  of  the  same*at  public  or  pri- 
vate ha\e.    This  instrument  was  held  to  secure 
to  the  assignor  an  Interest  in,  or  an  unlimited 
control  over,  the  property  conveyed,  which 
had  tbe  effect  of  hindering  or  delaying  cred- 
itors, and  to  be  void  as  being  a  fraud.     "In  the 
case  before  us/'  said  Mr,  Justice  Miller,  "the 
whole  face  of  the  inhtijuroent  has  the  obvious 
purpose  of  enabling  the  insolvent  debtors  who 
made  it  to  continue  in  their  business  unmo- 
lested by  judicial   process,  and  to  withdraw 
everything  they  had  from  the  effect  of  a  judg- 
ment against  tbem;  for  it  is  shown  that,  except 
the  goods  in  this  pluce  of  business  transferred 
by  the  conveyance,  they  had  nothing  of  value 
but  one  or  two  pieces  of  real  estate  encum 
bered  by  mortgage  for  all  they  were  worth. 
It  specifically  provides  that  the  grantor  shall 
remain  in  possession  of  the  said  property  and 
choses  in  action,  with  the  right  to  continue  to 
sell  the  goods  and  collect  the  debts  under  the 
control  and  direction  of  the  grantees."    The 
instrument  was  treated  as  an  artful  scheme  to 
enable  insolvent  debtors  to  continue  in  busi 
ness,  in  connection  with  the  preferred  cred- 
itors,  at  the  same   time    withdrawing  their 
properly  from  the  claims  of   other  creditors 
which  might  be  asserted  according  to  the  usual 
forms  of  law;  and  that  by  the  mere  expedient 
of  naying  interest  upon  the  indebtedness,  they 
bad  il  in  their  power  to  continue  in  business 
with  a  large  stock  of  goods  on  their  shelves, 
and  defy  the  unprotected  cre<litors.     Tlie  ru- 
thoriiy  to  take  poHsession  was  accompanied  by 
DO  direction  for  immediate  sale,  or  winding  up 
the  business;  but.  on  the  contrary,  their  dis- 
cretion   as  to  tsking  possession   and   selling 
seemed  to  be  absolute,  and  intended  to  l>e  con 
trolled  for  their  own  benefit  and  that  of  the 
debtors,  without  regard  to  the  unsecured  cred- 
itors.    While  the  ea^^e  benrs  a  str<»ng  analoL'y 
to  the  one  under  conhideralion,  we  think  it  is 
disiiugui^babie  in  the  fact  that  there  was  an 
express  provision  that  the  mortgsgors  should 
remain  in  possession  and  continue  business  at 
the  will  of  the  mortgagees,  who  were  given 
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such  powers  as  would  enable  the  mortgagors  to 
continue  in  bu^'ness  fur  their  benefit,  and  at 
tbe  same  time  to  bid  defiance  to  the  unsecured 
creditors.  In  this  case  there  is  not  only  no  ex- 
press reservation  of  possession  to  the  morfirair- 
or,  but  even  if  •there  had  been,  in  view  [5J57 
of  the  fact  that  such  posses^^ion  was  imim*di- 
ately  surrendered  to  the  mortiragee,  it  is  difll- 
cult  to  see  how  unsecured  crtMii tors  could  have 
been  deceived  or  prejudict«l  by  such  reserva- 
tion. In  Means  v.  Voted,  the  mortgage  was  not 
recorded,  as  n  quired  by  law,  for  nearly  three 
months  after  its  execution,  and  the  mortgat'ors 
were  permiited  for  several  months  to  ccnirol 
the  goods  and  to  deal  with  them  as  their  own. 
Even  when  the  trustees  did  in  fact  tak<i  p(»a- 
session.  they  made  no  cb.inge  in  the  sign  nor 
in  the  manner  of  conducting  the  business,  bul 
kept  the  same  books  by  the  same  bookkeeper, 
and  also  employed  the  mortgagors  to  conduct 
the  business  upon  a  salary  for  them. 

There  can  be  no  doubt  upon  this  record  that 
the  deed  of  trust  in  question  was  made  upon 
a  valiiMble  consideration,  and  for  the  )>roiec- 
lion  of  bona  fide  sureties.  The  clause  most 
relied  upon  by  the  court  below  is  the  one 
which  requires  that,  after  payment  to  tiie  b*n- 
cficiaries  and  tbe  expenses  of  the  trust,  the 
remainder  should  be  neld  subject  to  the  order 
of  Duncan.  But  if  il  were  not  to  be  paid  to 
Duncan,  to  whom  should  it  be  paid?  Clearly 
the  trustee  was  not  entitled  to  retain  any  m<>ro 
for  himself  than  was  necessary  for  the  pay- 
ment of  the  trust  and  a  reasonable  corapen>a- 
tion  for  his  own  services.  If  he  had  retained 
more  than  this,  he  might  have  been  compelled 
by  Duncan  to  account  to  him  for  such  surplus. 
Clearly  he  had  no  right  to  pay  it  to  certain  of 
the  creditors  in  preference  to  others.  If  he 
had  been  a  general  assignee  for  the  benefit  of 
all  the  creditors,  be  would  have  been  obliged 
to  pay  them  pro  rata;  but  he  was  not.  lie 
was  a  trustee  of  a  part— not  necessarily  of  tbe 
whole  of  Duncan's  properly — for  the  benefit 
of  certain  creditors,  and  if  any  surplus  were 
left  after  the  payment  of  these  creditors,  it 
might  properly  be  paid  to  the  mortgagor  for 
the  benefit  of  the  others. 

Whatever  may  be  the  rule  with  regard  to 
general  assignments  for  the  benefit  of  creditors, 
there  can  be  no  doubt  that,  in  ease  of  chattel 
mortgages  (and  the  instrument  in  question,  by 
whatever  name  it  may  be  called,  is  in  reality  a 
chattel  mortgage)  the  reservation  of  a  surplus 
to  the  mortgagor  is  only  an  expression  of 
what  tbe  law  would  imply  without  a  recurva- 
tion, *and  is  no  evidence  of  a  frauduleni[53H 
intent.  This  wns  the  ruling  of  the  court  of 
appeals  of  New  York  in  LeitSi  v.  UolUster,  4  N. 
Y.  211.  where  the  assignment  was  to  tbe  cred- 
itors themselves  for  the  purpose  of  securing 
their  demands.  "A  trust,"  said  the  court.  **aa 
to  the  surplus  results  from  the  nature  of  tbe 
security,  and  is  n(Jt  the  object  or  one  of  llie  ob- 
jects, of  the  assiijnmeut.  Whether  expressed 
in  the  instrumeiri  or  left  to  implication,  is  im- 
material. The  assiLMu^  does  not  acquire  tlio 
entire  legal  or  equitable  interest  in  tbe  pi  open  v 
conveyed,  sulijcci  to  the  trust,  but  a  specific  liea 
upon  it.  The  resi»luary  inlerest  of  the  asssignor 
may,  according  toils  nature,  or  thnl  of  the  prop- 
er'v,  be  reached  by  execution  or  by  bill  inequi- 
ty. '  Cases  iu  which  reservations  for  the  L>eiiefit 
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of  the  assignor  have  been  beld  to  invalidate  the 
asNi^inmenl  have  usually  been  those  where  the 
reservaiion  was  elihtT  secret,  or  was  upon  its 
face  (lelrimenlal  to  the  interest  of  the  creditors, 
and  a  practical  fraud  upon  them.  But  if  the 
restrvntiun  be  only  of  any  surplus  which  may 
chance  to  remain  after  the  debts  are  paid,  it  is 
difficult  to  see  why  it  should  invalidate  the  in 
gtriim«*nt,  as  the  creditors  obtain  all  they  are 
entitled  to.  and  the  surplus  is  that  which  as 
matter  of  hiw  properly  behinus  to  the  mort 
gairor.  It  so  rarely  happens  that  a  surplus  is 
realized  after  the  payment  of  all  lhede!»is.  iliat 
courts  should  not  be  loo  techni<al  in  li(»Ming 
that  the  reservation  of  such  surphis  invalidaits 
the  instrument,  unless  it  appears  to  have  been 
made  with  fraudulent  intt-nt.  If  a  surplus 
had  been  realized,  in  this  case,  it  is  difticult  to 
see  what  could  have  been  done  with  it,  except 
to  rettirn  it  to  the  mortgagor,  in  view  of  tlie 
fact  that  the  trustee  was  not  a  g-'ueral  nx-<ii:nee 
for  the  benefit  of  all  the  creditors.  Dnhh'nn 
V.  WhiUhead,  21  N.  Y.  131;  Curtis  v.  Uarift, 
15  N.  Y.  9.  204;  Beck  v.  Bu.ddt.  1  PaiLM-.  HO."), 
10  Am.  Dec.  4i6;  Camp  v.  T/iomjtfton,'2't  Minn. 
175;  Caflotrftf/  V.  Peojtlt's  Hank  of  BdUfintaine, 
64  Ga.  A\\\'ll'ff>nan  v.  MackaU,  5  Ohio  St. 
124.  64  Am.  Dec.  037. 

Tlie  judgment  of  the  court  below  must, 
therefore,  be  reversed,  and  the  case  remanded 
with  directions  to  set  aside  the  verdict,  and 
grant  a  new  trial. 

Mr,  Chief  Justice  Fuller  concurred  Id  the 
result. 


530]  •MICHAEL  DEALY,  Plff-  in  Err., 

UNITED  STATES. 

(See  a  a  Reporter's  ed.  539-647.) 

HolIe  prosrqui — verdict  on  all  counts  but  one^ 
indictment  for  conspiracy— defrauding  i/ov- 
ernment  of  public  lands — overt  act— where 
done, 

1.  A  fioUe  vroseqiMi  as  to  some  of  the  counts  In  an 
Indicrmcnt,  works  no  ao<juittnl,  t>ut  leaves  the 
proeecution  just  as  thoutrh  8u<-b  counts  had 
never  lieen  inserted  in  the  indictaient. 

%,  Whore  defendant  was  found  »fuilty  of  all  but 
one  count  of  the  indictment  which  was  not  re- 
ferred to  in  the  verdict,  the  dischari^e  of  the 
jury  is  equivalent  to  a  verdict  of  not  guilty  on 
that  count. 

8.  An  indictment  for  a  conspiracy  to  defraud  the 
United  States  of  the  tiilo  of  larpe  tracts  of  pul)- 
lic  lands  is  not  delcctive  because  in  statiricr  ihe 
eonspiracy  there  is  no  spceiflfation  of  the  par- 
ticular trwct  or  tracts  of  land  of  which  deteud- 
•Dts  conspired  to  defraud  the  Uuited  States. 

^  In  an  Indictment  chnryrinpr  defendants  with 
oouspiring  to  defraud  (h..*  ^ovcrnmenl  by  means 

'Sorn.—As  to  indictment  for  murder;  snificiencuof 
gtaiement  of  time  and  plact  of  dtalK  sec  note  to 
Bull  v.  United  States,  3o:  377. 

As  to  effect  o1  general  verdict,  see  note  to  Snyder 
United  States,  28:  697. 

As  to  when  one  or  two  per anwf  jointly  indicted  mny 
bea  irfffie**  ffrr  the  o*hcrorf<tr  Vie  ftatc  atjainst  the 
other,  sec  note  to  Benson  v.  United  States,  30: 991. 
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of  false  entrlr's  t")  laii:^  nwVr  t'lo  honu^ton-l 
laws,  the  wonl  "entries"  means  tiie  coiuplet*^ 
tnmsters  of  title, 

ft.  Charjfinjr  in  an  Indictment  that  the  overt  act 
was  <lone  aceordnisr  to  and  In  ptij>iiaiu;c  of  thr» 
coiispirn<-y  chaffed,  in  olteet  eij.irm-  ilj.it  it  wa* 
done  to  etlect  thcolO'(rni  tlio  consiiimcy,  and 
8ub^etJuently  to  tiie  couj^pimcy. 

6.  If  the  e<mfc;p;rucy  c:«ai;red  in  an  In  lirtmcnt. 
was  entcrod  inti>  witlim  the  l^nittd  St:j««-^  uik*. 
the  juristliclion  of  tlie  <-'>iirt,  tli<;  cri!u<'  ol  c<mi- 
Spmicy  was  tlH-n  coiiiplci.*.  nn<i  liir  stiii  ciihmiI 
oveitaet  in  ruirsiuince  tlicnni,  ii.jiy  ha\  •■  h«  i  i 
done  Mnywben\  and  it  is  not  nv  «--..i\  ri-i  \\ 
l>e  cliar;red  to  liuve  hi^'W  done  >m11uu  liio  jiiii*- 
diction  of  tlie  <'«>imt. 

Argued  March  20,  L^:>:,.    Ih  a'h  d  Aj  >ri  f  ^\  l-i' ;. 

TN  ERROR  to  the  DiMrict  Couit  of  th- 
i  Uniiril  ^Siite-  foi  the  DL-tricf  of  NnHs 
Dakota,  to  review  a  j-nI-jupMit  of  (jmivI.  mcl 
of  Mieliael  Dealv  and  otlins  of  the  crune  of 
Consj>iF}iry  to  tielraii<l  the  United  bttti*  >,  :is 
(ienourieed  in  U.  S.  Kev.  S'.ai.  ^  '410.  mfhI 
$ef»te?jce  of  Dcaly  to  liije  and  imj>ri>uun.ciJl. 
AtJiruicd. 

Statement  by  Mr.  Jvntice  Brewer: 

On  D«*c:ember  16,  lbl)2.  an  indieiment  was 
returned  l»y  the  prand  jury  in  tli<'  Disirict 
Court  of  the  Uinted  Stale*  for  the  Disirict  of 
Norlli  Dakota,  charjrini^  this  plainiilT  in  error, 
toffethcr  with  otiiers.  with  the  crime  of  con- 
spiracy to  defrfiud  the  Unitrd  Siat«*8  as  de- 
nounced in  section  6440,  Revised  Statutcj*, 
which  reads: 

"If  two  or  more  persons  conspire  either  to 
commit  any  ofTensc  airainst  the  Unit<Mi  S'atcs. 
or  to  defraud  tlie  United  Slates  in  any  man- 
ner or  for  any  purpose,  and  one  or  more  of 
such  parlies  do  any  act  to  etfecl  the  ot>jcrt  of 
the  conspiracy,  all  the  parties  to  such  ct»tis|»ir- 
acy  sliall  be  liable  to  a  penalty  of  not  h*sR  ih/in 
one  thousand  dollars  and  not  nmre  than  i<*n 
^thousand  dollars,  and  to  imprison-  [540 
mmt  not  more  than  two  years." 

The  Indictment  was  in  seventeen  counts. 
The  first  was  as  follows: 

••That  on  the  first  day  of  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
ninety  one,  in  the  count  v  of  H»deile,  nttte  of 
North  Dakota,  and  within  the  juris«lieiii»n  of 
this  court,  one  Williatn  W.  Allen,  tm<*  Michiel 
Dealy,  one  Etiwarci  LalKTL^e,  one  Peter  Tlii- 
i)ert,  an<i  one  \\.  II.  Fritz,  and  others  to  the 
grand  jury  unknown  did  commit  the  crime  of 
ctm^plracy  to  defraud  the  United  States,  com- 
mitted as  follows: 

"That  at  the  time  and  place  afore*ai«i  the 
said  William  \V.  Allm,  Mu-IjmH  D.mIv.  Kd- 
ward  I^aberire,  IVler Tliibrrt.  nnd  H.  II  V\V7., 
and  others  to  lie  grand  jury  unknown  did 
falsely,  unlawfully,  and  witkedjy  cn^pirc. 
I  combine,  C(»nfe(hratr.  and  ag'ee  ti»L'ii|icr 
,  an\«!n^  rhcin-<lv<s  to  dtfiaul  the?  L'nife<i  S  ilea 
of  the  lilh'  .iimI  pi  s'-rs-icn  of  lurce  irnci"'  of 
land  in  saiti  county  <•[  gieat  value  by  nuMins 
of  f  d*ie,  ftigned.  ilh-Liul.  and  firiitious  rniri*  s 
f'f  said  lamls  under  Ihe  homestead  laws  of  the 
I'liiied  Stales,  the  said  lan<is  being  then  and 
there  public  lan<ls  of  tlie  United  Stai<'«.  open 
lo(  niry  under  snid  honP'siead  laws  hi  Ihe  local 
land  ollice  of  the  United  States  at  Dcvir^  Lake 
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City,  in  said  state,  and  that  according  to  and 
io  pursuance  of  said  conspiracy,  combi nation, 
confederacy,  and  agreement  among  themseWes 
had  as  aforesaid  the  said  Allen  did  persuade 
and  induce  one  Charles  Pattnaude  to  make 
filing  under  said  homestead  laws  and  there- 
after to  make  proof  and  final  entry  under  said 
laws  for  the  lands  known  and  described  as 
follows:  The  south  half  of  the  northeast  quar- 
ter and  lots  one  and  two  of  section  six,  in 
township  one  hundred  and  sixty-three  north, 
of  range  70  west,  of  the  fifth  principal  meri- 
dian, said  lands  lying  and  being  in  said  coun- 
ty, on  wliich  said  lands  said  Pattnaude.  as 
said  Allen  then  and  there  well  knew,  had 
never  made  settlement,  iinprovemeut.  or  resi- 
dence, contrary  to  the  form  of  the  statute  of 
the  Unilefl  States  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  United  Slates." 

^41]  *In  the  further  counts  the  conspiracy 
was  charged  in  substantially  the  same  Ian- 

Siajie,  but  with  it  in  each  a  separate  overt  act, 
at  in  the  third  being  stated  as  follows: 

"According  to  and  in  pursuance  of  said 
conspiracy,  combination,  confederation,  and 
agreement,  the  &aid  Allen  did  fraudulently 
and  unlawfully  induce  and  persuade  one  Frank 
Premeau  to  appear  as  a  witness  for  one  Charles 
Pattnaude  in  making  final  proof  under  said 
laws  before  H.  U.  Fritz,  clerk  of  the  district 
court  of  the  state  of  North  Dakota  In  and  for 
said  county,  being  a  court  of  record  of  said 
state,  and  as  such  witness  before  said  Fritz  to 
testify  and  make  proof  for  said  Pattnaude  in 
effect  that  he  had  resided  for  more  than  five 
Years  immediately  preceding  the  time  of  mak- 
ing said  proof  on  the  lands  known  and  de- 
scnbed  as  south  half  of  the  northeast  quarter 
and  lots  one  and  two  of  section  six,  township 
one  hundred  and  sixty-three,  range  seventy 
west,  of  fifth  principal  meridian,  lying  and 
being  in  said  county,  public  lands  of  the  United 
States  and  subject  to  entry  under  said  laws  of 
said  land  office,  whereas,  in  fact,  said  Patt- 
naude, as  said  Allen  well  knew,  had  never 
resided  on  said  land  at  any  time  within  five 
years  prior  to  making  such  proof,  contrary  to 
the  form  of  the  statute  of  the  United  States  in 
such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States." 

The  overt  acts  stated  in  the  other  counts 
were  of  a  similar  character.  Prior  to  the  trial 
a  noUe  was  entered  as  to  the  second,  fourth, 
fifth,  sixth,  ninth,  and  seventeenth  counts. 
The  case  being  tried  on  the  remaining  counts, 
the  defendants  Allen,  Dealy,  and  Laberge 
were  found  guilty  on  all  but  the  sixteenth.  A 
motion  for  a  new  trial  and  one  in  arrest  of 
judgment  having  been  overruled,  the  defend- 
ant Dealy  was  sentenced  to  imprisonment  for 
the  term  of  one  year  and  one  month,  and  to 
pay  a  fine  of  $1000.  To  reverse  such  judg- 
ment and  sentence  he  sued  out  a  writ  of  error 
from  this  court. 

Mr.  A.  S.  Drake  for  plaintiff  in  error. 
Afr.  Holmes  Conrad,  Assistant  Atty.  Oen,, 
for  defeudaut  in  error. 

542]    *yr.    Justice  Brewer  delivered  the 
opinion  of  the  court: 
TJbe  fi/vt  proposition  of  counsel  for  defend 


ant  is  that  the  acquittal  on  certain  of  the 
counts  works  an  acauittal  as  to  all.  There 
was  in  terms  no  verdict  of  not  guilty  as  to 
any  count.  A  nolle  was  enterea  as  to  sct- 
eral,  but  a  nolle  works  no  acquittal,  and  leaves 
the  prosecution  just  as  though  no  such  count 
had  ever  been  inserted  in  the  indictment.  Of 
those  remaining,  one,  the  sixteenth  count,  was 
not  referred  to  in  the  verdict  It  may  have 
been  simply  overlooked  bv  the  jury.  Be  that 
as  it  may,  the  discharge  of  the  jury  under  the 
circumstances  was  doubtless  equivalent  to  a 
verdict  of  not  guilty  as  to  that  count.  Upon  this, 
defendant's  counsel  say  that  the  only  offense 
charged  is  conspiracy,  that  "the  indictment 
amounts  to  but  one  count  and  one  charge  of 
conspiracy, with  seventeen  differentovert  acts," 
and  that  an  acauittal  on  one  count  acqui*^  him 
of  the  single  offense  charged  in  all  the  counts. 
But  this  is  obviously  a  mistake.  It  is  familiar 
law  that  separate  counts  are  united  in  one  in- 
dictment, either  because  entirely  separate  and 
distinct  offenses  are  intended  to  be  charged,  or 
because  the  pleader,  having  in  mind  but  a 
single  offense,  varies  the  statement  in  the  sev- 
eral counts  as  to  the  manner  or  means  of  its 
commission  in  order  to  avoid  at  the  trial  an  ao> 
quittal  by  reason  of  any  unforeseen  lack  of  har- 
mony between  the  allegations  and  the  proof.  1 
Bishop. Crim.  Proc.  g  422.  Tet,  whatever  the 
purpose  may  be.each  count  is  in  form  a  distinct 
charge  of  a  separate  offense,  and  hence  a  ver- 
dict of  guilty  or  not  guilty  as  to  it  is  not  re- 
sponsive to  the  charge  In  any  other  count. 
Take  the  case  of  an  indictment  for  murder. 
Suppose  in  one  count  the  homicide  is  charged 
to  have  been  committed  by  means  of  a  blow 
from  a  pick-axe,  and  in  another  by  a  shoot 
from  a  pistol.  While  from  the  name  of  the  de- 
ceased and  the  time  and  place  of  the  killing 
it  may  be  inferred  that  the  same  homicide  is 
in  the  mind  of  the  pleader,  yet  such  inference 
is  not,  as  a  matter  of  fact,  conclusive,  and,  as  a 
matter  of  law,  is  overthrown  by  the  dissimilari- 
ty in  the  means  of  the  homicide,and  it  certainlv 
*would  be  a  novelty  in  criminal  prac-  [543 
tice  to  have  a  verdict  returned  upon  such  in- 
dictment, finding  the  defendant  guilty  under 
the  one  count  and  not  guilty  under  the  other 
adjudged  a  verdict  of  not  guilty,  as  to  both. 

In  the  case  at  bar  the  section  of  ihe  statute 
under  which  this  indictment  was  found  re- 
quires not  merely  a  conspiracy,  but  some  act 
to  carry  into  effect  its  object.  This  act  is  only 
one  of  the  means  by  which  the  conspiracy  is 
sought  to  be  carriea  into  effect,  just  as  in  the 
illustration  given,  the  blow  of  the  pick  axe 
and  the  shot  from  the  pistol  are  means  for  the 
accomplishment  of  the  homicide,  and  a  ver- 
dict of  not  guilty  as  to  any  one  of  the  counts 
in  this  indictment  is  not  necessarily  a  finding 
against  any  conspiracy,  but  only  that  the  con* 
spiracy  and  the  overt  act  therein  stated  did 
not  both  exist,  while  a  verdict  of  guilty  upon 
any  other  count  finds  both  the  conspiracy  and 
the  overt  act  named  therein.  There  is  no  con- 
fifct  between  the  findings,  and  no  force  to  tbii 
objection. 

rieither  the  testimony  nor  the  instnictions 
having  been  preserved  in  the  record,  the  only 
other  matter  to  which  our  consideration  ia 
directed  is  as  to  the  sufficiency  of  the  indicU 
ment.      It  is  objected,  in  the  first  place,  that 
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there  Is  no  spectflcation  of  the  particular  tract 
or  tracts  of  which  the  defendnnts  conspired  to 
defraud  the  United  States.  There  is  nothing 
more  definite  than  this,  large  tracts  of  land  in 
the  county  of  Rolette,  state  of  North  Dakota, 
such  lands  being  public  lands  of  the  United 
States,  open  to  eotry  under  the  homestead 
laws  at  the  local  land  office  of  the  United 
at  DeyiFs  Lake  City  in  said  state.  It  is  true, 
no  tract  is  named  by  number  of  srction,  town- 
ship, and  range,  and  the  language  is  broad 
enough  to  include  any  or  all  the  public  lands 
of  the  United  States  situate  within  that  county, 
and  subject  to  homestead  entry  at  that  land 
office.  But  manifestly  the  description  in  the 
indictment  does  not  need  to  be  any  more  defin- 
ite and  precise  than  the  proof  of  the  crime.  In 
other  words,  if  certain  facts  make  out  the 
crime,  it  is  sufficient  to  charge  those  facts, 
and  it  it  obviously  unnecessary  to  state  that 
which  is  not  essential.  Can  it  be  doubled  that 
if  these  defendants  entered  into  a  conspiracy  lo 
defraud  the  United  States  of  public  lands,  sub- 
044]  Ject  *to  homestead  entry,  at  the  given 
office  in  the  named  county,  the  crime  of  con- 
spiracy was  complete  even  if  no  particular 
tract  or  tracts  were  selected  by  the  conspira- 
tors? It  is  enough  that  their  purpose  and 
their  conspiracy  had  in  view  the  acquiring  of 
some  of  those  lands,  and  it  is  not  essential  to 
the  crime  that  In  the  minds  of  the  conspirators 
the  precise  lands  had  already  been  identified. 

In  Dickinson's  "  Guide  to  the  Quarter  Ses- 
sions/' p.  865,  is  given  the  form  of  an  indict- 
ment for  a  like  conspiracy  which,  as  appears, 
was  twice  before  the  King's  Bench.  Rex  v. 
Oooke,  2  Barn.  &  C.  615,  5  Bam.  <&  C.  688. 
In  that  indictment  the  conspiracy  is  charged 
in  these  words:  "Did  conspire,  combine,  con- 
federate, and  agree  together  unlawfully  and 
unjustly  to  disturb,  molest,  and  disquiet  Sir 
George  Jemingham,  Bart.,  in  the  peaceable 
and  quiet  possession,  occupation,  and  enjoy- 
ment of  certain  manors,  messuages,  lauds, 
and  hereditaments  and  premises,  situate  and 
being  in  the  said  county  of  S..  of  which  he, 
the  said  Sir  George  Jemingham,  then  was, 
and  for  a  long  time  had  been,  peaceably  and 
quietly  poseMed."  In  describing  the  overt 
act  it  is  stated  that  defendant  did  "  break  and 
enter  a  certain  messauge,  called  Stafford 
Castle,  situate  in  the  county  aforesaid,  where- 
of the  said  Sir  George  Jemingham  had  long 
been,  and  then  was,  in  the  peaceable  and  quiet 
possession."  In  other  words,  there,  as  here, 
the  description  in  the  conspiracy  part  of  the 
indictment  is  broad  enough  to  include  any 
lands  within  the  county  belonging  (o  and  in 
the  possession  of  the  party  aga^st  whom  the 
conspiracy  was  formed,  but  when  the  overt  act 
of  the  conspirators  is  stated  then  the  particu- 
lar tract  in  respect  to  which  the  act  was  com- 
mitted is  described. 

It  is  further  objected  that  the  indictment  is 
defective  in  its  statement  of  the  means  by 
which  the  conspiracy  was  to  be  carried  into 
effect.  The  language  is  by  means  of  *'  false, 
feigned,  illegal,  and  fictitious  entries  under  the 
bomestead  laws  of  the  United  States."  It  is 
insisted  that  the  word  ''entry"  in  homestead 
cases  has  a  settled  technical  meaning,  and  re- 
fers simply  to  the  initiation  of  the  proceedings, 
and  the  language  of  ifr.i/tfsft^  Lamar, speak&g 
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for  this  court  in  Hastings  d  D.  R.  Oo.  ▼.  Whit- 
ney, 132  U.  S.  867,  368  [38:868, 8661.  •is  [545 
cited:  '* Under  the  homestead  laws  three 
things  are  needed  to  be  done  in  order  to  con- 
stitute an  entry  on  public  lands:  First,  the 
applicant  must  make  an  affidavit  setting  forth 
the  facts  which  entitle  him  to  make  such  an 
entry;  second,  he  must  make  a  formal  appli- 
cation; and,  third,  he  must  make  payment  of 
the  money  required.  When  these  three  requi- 
sites are  complied  with,  and  the  certificate  of 
entry  is  executed  and  delivered  to  him,  the 
entry  is  made— the  land  is  entered." 

The  argument  is  that  the  word,  "entry." 
havine  a  technical  meaning,  must  be  taken 
with  that  meaning  in  this  indictment;  that,  as 
thus  understood,  an  entry  in  a  homestead  case 
being  but  a  preliminary  act,  does  not  operate 
to  divest  the  title  of  the  government,  and.  as  is 
said  in  the  brief :  '  'The  charge  that  defendants 
conspired  to  defraud  the  government  by  means 
of  false  entries  to  lands  under  the  homestead 
laws  will  thus  be  seen  to  be  a  charge  of  an  in- 
nocent act." 

But  the  popular  understanding  of  the  word 
U  not  thus  limited.  It  is  common  to  speak  of 
an  entry  of  land  under  the  homestead  law, 
meaning  thereby  not  a  mere  preliminary  ap- 
plication, but  the  proceedings  as  a  whole,  the 
complete  transfer  of  title.  Ck>unsel  concede 
that  in  cash  purchase  and  pre-emption  cases  it 
is  even  technically  used  to  describe  the  final 
proof  or  final  purchase,  but  seek  to  draw  a 
distinction  between  its  use  in  those  cases  and 
under  the  homestead  law.  Even  if  it  were 
conceded  that  such  a  distinction  Is  recognized 
in  the  statutes  and  authorities,  it  would  not 
change  the  siguificaijce  of  the  popular  une. 
Clearly,  it  is  used  in  this  indictment  in  its 
popular  sense,  for,  when  we  turn  to  the  de- 
scription of  the  overt  acts,  we  find  matters 
subsequent  to  the  original  entry.  Thus,  in  the 
first  count,  one  of  the  defendants  is  charged  to 
have  induced  "Charles  Pattnaude  to  make  fil- 
ing under  said  homestead  laws,  and  thereafter 
to  make  proof  and  final  entry  under  said  laws 
for  the  lands  known,"  etc.  Something  of  equal 
significance  is  found  in  each  of  the  subsequent 
counts  upon  which  conviction  was  liad.  It  is 
one  purpose  of  an  indictment  to  inform  the 
defendant  of  the  crime  of  which  he  is  charged, 
and  there  can  be  no  doubt  that  this  defendant 
understood  the  exact  sense  m  which  the  worfl 
"entry"  was  *used  in  this  indictment.  [546 
and  was  not  misled  into  the  belief  that  the  only 
crime  charged  against  him  was  of  a  conspiracy 
to  acquire  lands  of  the  United  States  by  means 
of  wrongful  preliminary  proof. 

It  is  also  said  that  the  indictment  does  not 
charge  that  the  overt  act  was  done  "to  effect 
the  object  of  the  conspiracy,"  as  the  statute 
expresses  it,  but  is  charged  to  have  been  done 
simply  "according  to  and  in  pursuance  of  said 
conspiracy."  But  this  is  too  great  a  refinement 
of  construction.  Something  more  is  intended 
by  the  use  of  the  words  ''according  to  and  in 
pursuance  of"  than  that  the  overt  act  was  done 
after  the  formation  of  the  conspiracy,  or  even 
that  it  was  simply  a  result  of  the  conspiracy. 
It  implies  that  the  act  was  one  contemplated  by 
the  conspiracy,  "according  to."  and  wasdoneiu 
carrying  it  out,  "in  pursuance  of,"  something 
which  the  conspiracy  provided  should Vm^^'cv^^ 
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Bometliing  wbicb  when  done  should  tend  to 
accomplinh  the  purpose  of  the  conspiracy. 

AgHio,  it  is  objected  that  tbe  time  at  which 
the  oven  act  wan  done  is  not  specifically  stated, 
but  tbe  dale  of  tbe  conspiracy  is  alleged,  and 
that  tbe  overt  act  was  "accordin^r  to  and  in 
pursuance  of."  Nece-^sariiy,  therefore,  it  was 
subsequinl  10  the  conspiracy. 

Still,  again,  it  ia  urged  that  the  overt  acts,  the 
inducing  and  persmiding,  are  not  charge<l  to 
have  been  done  wiiliin  thelimitsof  tbe  United 
li»inics.  Tbe  conspiracy  is  cbarired  to  have 
in  en  entered  into  in  tbe  state  of  North  Dakota, 
and  the  proof  uccessury  to  mnke  final  entry  at 
the  hind  olli'e  nrinied  would  have  lobe  used  in 
that  state.  While  it  is  tru6  there  is  no  specific 
allegation  that  the  act  of  inducint;  and  per- 
suading was  done  within  the  juriMltctionof  the 
court,  and  while  it  may  be  possible,  as  counsel 
suggest,  that  bo  far  as  this  record  discloses  all 
tbe  solicitation  and  persuasion  exercised  by  the 
defendant  was  done  within  the  limits  of  Can- 
ada, and  outside  the  jurisdiction  of  tbe  trial 
court,  yet  the  solicitation  was  to  do  a  wrongful 
act  within  the  state  of  North  Dakota  (MitVtVr 
V.  United  8ta(4»,  186  U.  S.  257.  '-^05  [34:  514. 
517])  and  that  solicitation  was  not  a  part  of  the 
547]  conspiracy,  but  subsequent  to  and  *in 
f urt  Iterance  of  it.  The  gist  of  the  offeni-e  is  the 
conspiracy.  As  said  by  Mr.  Juitice  Woods, 
speaking  for  this  court,  in  United  States  v. 
Britton,  108  U.  8.  199,  204  [27:  698,  700]: 
**Tbis  offense  does  not  consist  of  both  the  con- 
spiracy and  the  acts  done  to  effect  the  object 
of  ibe  conspiracy,  butof  the  conspiracy  alone. 
The  provision  of  the  statute,  that  there  must 
be  an  act  done  to  effect  the  object  of  the  con- 
spiracy, merely  affords  a  locus  peniterUia,  so 
that  before  the  act  done  either  one  or  all  of  the 
pairtics  may  abandon  their  design,  and  thus 
avoid  tbe  penalty  prescribed  by  the  statute." 
lience,  if  the  conspiracy  was  entered  into 
within  the  limits  of  the  United  States  and  the 
jurisdiction  of  the  court,  tbe  crime  was  then 
complete,  and  tbe  subsequent  overt  act  in  per- 
suance  thereof  may  have  been  done  anywhere. 

These  are  all  the  questions  which  we  con- 
sider of  importance.  Several  other  matters  are 
suggested  by  counsel.  We  have  examined  all 
of  ihem,  and  deem  it  unnecessary  to  prolong 
this  opinion  by  noticing  them  in  detail. 

1I'(?  see  uo  error  in  the  record^  and  the  judg- 
ment is  njfirtned. 

Mr.  Justice  Jackson  did  not  hear  the  ar- 
gumeut  or  take  part  in  the  decision  of  tliis  case. 


ENGELBERT  HARDT  et  al.,  Appts., 

V, 

SIGISMUND  HEIDWEYER  et  au 

(SCO  S,  C.  Reporter*8  ed.  547-561.) 
Preferring  creditors — laeJiat — what  constitutes, 

1.  A  failingr  debtor  oanoot  under  pretense  of  pre- 


NoTK.— r/iat  jU'iumeni  creditors  may  unite  in  a 
ercilHar^is  hUL  sec  note  to  Myers  v.  Fcnn.  18:  604. 

Al*  /o  trcc/i/(»r's  bill,  when  Judgment  at  laic  and  ex- 
seuiion  iff  neceaaani,  before  bringing^  see  note  to 
Jnncs  V.  Green.  17:  ftOS. 

Ai*  to  lachrs,  when  a  good  defense^  see  note  to  Felix 
w,  Patrick,  aO:  7^901 
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ferring  certain  creditor^,  pay  to  thuin  sums 
Jarg'cly  in  excess  of  th(*ir  (ItMnaindi.  and  thus  pn-- 
vent  his  other  creditors  Iroin  I'eceiviutf  any  pay- 
ment, 

2.  A  party  who  seeks  to  avoid  the  consequences 
of  an  apparently  unrcasonublc  delay  in  the  as- 
sertion of  his  riffhts  on  the  ground  oT  i^uoranco 
must  allege  and  prove,  not  merely  the  fuct  of 
Ignorance,  but  also  when  and  bow  knowlcdgo 
was  obtained. 

8.  Where  a  1  ailing  debtor  appropriates  all  his 
property  to  tlie  payment  of  a  few  of  bis  credit- 
ors, anotlier  creditor  who  makes  no  Inquiry  aa 
to  the  iutcifrity  of  the  iniusHction  for  nearly 
five  years,  iSKUilty  of  laciies.  which  will  pn-vent 
his  setting  aside  the  transaction  on  the  ground 
that  such  crudiLors  received  more  thau  was  duo 
them. 

fNo.  268.] 

Submitted  March  IS,  1S04,    Decided  April  3, 

Jd94. 

A  PPEAL  from  a  decree  of  the  Circuit  Court 
UL  of  the  United  Slato  for  the  Norl)i«.rn 
District  of  Illinois,  dismissing  on  deniuiTcr  a 
suit  in  equity,  brought  by  EnuclU'rl  llardt 
e^a/.,  plaintilVs,  a«ifaiQst  Siirisuiund  lleidweycr 
et  al.,  defendants,  to  set  aside  certain  proceed- 
ings and  transactions  alleiicd  to  const  iuiie  a 
a  general  assignment  by  defendants,  on  \Uq 
ground  of  want  of  equity,  the  laches  of  plain- 
tills,  etc.     Affirmed. 

Statement  by  Mr,  Justice  Brewer: 
Od  April  13.  1889,  the  appellants  as  plain- 
tiffs, citizens  of  the  state  of  New  York,  tiled 
their  bill  io  the  Circuit  Court  in  tbe  United 
States  for  tbe  NorlherD  District  of  Illinois, 
mailing  as  defendants  the  following  persons, 
citizens  of  the  state  of  Illinois:  biiri.smund 
Heidweyer,  Norbert  Stiegliiz,  the  National 
Bank  of  Illinois.  Siegmund  Florsheim,  Philip 
Florsheim,  and  Simon  Florsheim.  On  Janu- 
ary 15.  1890,  they  tiled  an  amendment  to  their 
bill.  To  the  bill,  with  its  amendment,  the 
defendants  demurred  on  the  several  grounds 
of  a  want  of  equity  in  the  bill,  the  laches  of 
plaintiffs,  a  lack  of  jurisdiction,  and  a  defect 
of  parties.  On  May  5,  1890,  this  dennirrer 
was  sustained,  and  the  bill  dismissed.  From 
the  decree  of  dismissal  the  plaintiffs  have  ap- 
pealed to  this  court. 

The  facts  as  stated  in  this  bill  and  its  amend- 
ment are  as  follows:  The  plaintitls  wire 
judgment  creditors  of  the  defendants  Eleid- 
weyer  &  Siieglitz,  a  firm  doing  businesss  iQ 
Chicago  from' July.  1875,  to  October  15.  1881. 
As  early  as  January  1,  1884.  the  latter  were 
hopelessly  insolvent,  their  liabilities  exceeding 
even  their  nominal  assets,  as  they  well  knew. 
By  the  assistance  of  friends,  however,  Ihey 
were  enabled  to  keep  up  the  appearance  of 
doini;  business  until  October.  Early  in  Sep- 
tember they  ascertained  and  determined  deti- 
nitely  that  they  must  fail,  make  a  general 
disposition  of  their  property  among  their 
creditors,  and  go  out  of  bu^ness.  Al  that 
time  tbeir  indebtedness  amounte<l  to  about 
^24(),OuO.  their  assets  to  about  $150  000.  of 
wbieli  $125,000  was  the  value  of  their  mer- 
chandise, and  $25,000  that  of  tbeir  bills  re- 
ceivable and  open  accounts.  Among  other 
creditors  were  the  following  parlies  to  wlitim 

152  I .  S. 


189a 


Uardt  y.  Hbidweyer. 


548-551 


ITcidwoyer  &  Sticglitz  dafmed  was  due  at  the 
time  the  f^iims  set  c»ppositp  to  their  DRmos: 
54O]*'*Nnti<>nalH.inkofIlliooi8.$12.000  00 

8ic-i:miind  Florsbeim 263S  00 

Julius  Ilfimnnn--  5000  00 

Julius  UeimaitD,  administrator      5000  00 

Florshelra  Brothers 5000  00 

Philip  Florsheim 9(»00  00 

Simon  Florsheim 50JK)  00 

H«*rman  Ilahlo 2500  00 

Hahlo.  Stieglitz  &  Co 2086  56  " 

Id  fact,  the  true  amount  due  to  such  parties 
WHS  much  less  than  the  sums  so  n»med.  In 
addition  to  this  the  defendant  8ief[:mund 
Florsbeira  was  liable  as  I  hey  pretended,  as 
indorser  on  their  conuiicrcial  paper  for  the 
•urn  of  $22,925. 

It  was  their  duty — so  the  bill  avers — in  view 
of  their  financial  condition,  under  the  policy 
of  the  assignment  law  of  IllinoiA,  to  make  in 
due  form  a  general  assignment  to  some  per- 
■OD  of  ail  their  pioperty  for  the  benefit  of  their 
creditors,  and  without  any  preferences;  but 
instead  of  doing  this  they  consulted  with  coun- 
sel as  to  the  best  means  to  prefer  the  creditors 
above  named.  On  September  16,  by  the  ad- 
vice of  such  counsel,  they  executed  certain 
judgment  notes,  payable  on  demand  to  the 
panieM,  and  for  amounts  as  follows: 

••  Nalional  Bank  of  Illinois $12,000  00 

Sieirnjund  Florshelra 41,5'i:i  50 

Florsheim  Brothers 5  (Mm)  00 

Philip  Florsheim 9tK)0  00  " 

On  the  note  in  favor  of  Bciirmuntl  Flors- 
heim,  $16,000  was  sul)S«'quent!y  creiliU;!  as 
paid.  On  OcU/lier  13  they  executed  further 
jr.dguient  notes,  pavuhle  on  dcnuind,  as  fol- 
lows: 
"  Julius  Heinmann,    two  notes. 

each Ji;5  000  00 

Simon  Florsheini .     5  0(M)  00 

II    Ilahlo  &  Cn 2500  00 

Ili.lilo.  Siirtfl;'/  &  Co 2  OSO  jVi" 

On  0«:tolH.T  15  the  counsel  abc»vc  n*ffi  ie<l  to, 
650]  acting  for  both  *lhe  rrnlit».r.s  and  Ihc 
debt'tr**,  cau«ed  judgment?*  to  bo  fn'rie-l  upon 
said  notes  in  Ihesup'rior  courtof  C'npk  county, 
Illinois,  in  fjtvorof  th^crediiors  fortlu':iTn(j.ni!s 
of  principal  and  interest  an<l  ailorncys'  Iim-  .the 
ftttorne\.4' fre-*  amounting  in  all  \i\"  <h>is  to 
the  sum  of  $^^^561. 04.  Inimediatcly  nflcr  the 
entry  of  «urli  judgments  exeruiions  \vrr«.f  is- 
sued theri'on  to  the  fIumIIT  of  CrM»k  county, 
who  levied  upon  the  Mock  of  meich  mdi^e  of 
Bf»id  firm  of  lli'idwj'ycr  &  Steigliiz,  bein:^  nil 
the  tniigil)N»  prnpcrlv  of  which  tliev  were  j.o— 
•cw-cd,  «n  I  of  the  value  of  $125.oi)b.  Of  this 
men-hand :«»•  abotit  :f.'sr»00  was  replevieil  fn»m 
ih«*  slicrllT  before  the  sale,  and  the  remainder 
sohl  at  great  Piierlfiee,  producing  only  .'fC"». 
537  J58,  which  sum  was  applied  upon  the  exr- 
cuiions,  leavinga  small  balance  due  upon  nv^st 
of  them.  The  only  property  of  value  which 
the  Paid  HeidweyerA  Siicglliz.  on  ()cU>b-r  15, 
possi'sved  other  than  the  stock  of  nuMch.indise, 
were  certain  bills  receivable,  of  the  value  of 
al>out  $18,000.  and  certain  accounts  receiv- 
able, of  the  value  of  about  $C0OO.  It  is 
charged  "that  as  a  part  of  the  same  ►chcme  of 
preference  said  Heidweyer  &  Slieulitz  assigned 
and  delivered  said  bills  and  accounts  receiv- 
able to  the  defendant  Simon  Florsheim  in 
trust  to  collect  the  same  for  the  benefit  of  said 
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judgment  creditors  as  to  the  amounts  remain 
ing  unpaid  on  their  aforesaid  judgments,  and 
for  the  benetitof  himself  as  to  a  claim  of  thir- 
teen hundred  dollars  dtie  to  him  by  said  Nor- 
berl  Stieglitz  innividually,  the  surplus,  if  any, 
to  be  returned  to  said  Heidweyer  &  Stiegliiz: 
so  that,  out  of  said  accounts  and  bills  receiv- 
able po  as^iirned  and  out  of  said  replevied  gooiia 
subsequently  surrendered  or  paid  for,  said 
defendant's  judgment  creditors  as  aforesaid 
have  received  the  amounts  of  their  judgments 
and  interest  and  said  attorneys*  fees  in  full. 
Said  defendant,  Simon  Fior^iheim,  has  re 
ceived  payment  in  full  of  his  claim  against 
the  defendant  Norbert  Stieglitz,  as  aforesaid, 
and  the  entire  scheme  originally  devised  by 
and  between  said  Heidweyer  &  Stieglitz  and 
said  judgment  creditors  has  been  successfully 
accompli^ihed,  and  all  the  property  of  said  de 
fendanis,  Heidweyer  <&  Stieglitz.  has  been  ap- 
propriated to  prefer  said  creditors  to  the  exclu- 
sion of  all  others."  And  that  all  these  "judc- 
mcnt  notes,  ^judgments  entered  thereon. [551 
executions  isvued,  levies  and  sales  there-inder, 
transfers,  assignments,  and  other  dispositions 
of  all  their  property,  .  ,  .  are  in  eUect 
but  one  instrument  and  one  transaction,  and, 
taken  together,  constitute  a  general  assignment 
for  the  benefit  of  creditors,"  and  "were  all 
entered  into  and  consummated  in  pursuance  of 
a  conspiracy  between  the  parties  thereto  to 
defraud  the  other  creditors  of  said  Ileitiweyer 
&  Stieglitz." 

It  is  further  charged  "  that  while  it  Is  true 
that  ail  the  transactions  afore<aitlcon*«lilu'e  :tn 
assignment  for  the  benefit  of  crediloi.-,  yet  s  lid 
assignment  is  fraudulent  and  void  as  to  cre»l- 
ilors,  in  this,  that  said  juilgmeni  notes  wen? 
purpoi-ely  given  for  sums  greater  than  vNasdue 
llie  paytt"^  thereof  rtsni'cfively  at  the  liruc  iluy 
were  so  given;  that  tlie  sum  provided  ii;  sii«t 
judgment  notes  for  attorneys*  f<'e'«,  !»•  ing 
thiily  live  bundled  an<l  sixty  four  ,  *,,  'l.-ll  irs, 
and  which  was  included  in  said  jiidinntruts 
confi'ssfd  and  thereafter  collected  t|i«r««)n. 
was  so  inserted  in  sai<l  instruments  with  a»iual 
intent  to  hinder,  delay,  and  defra«i<l  the  «  jimI- 
Itorsofsaid  neidw<'\er  &  Slieiliiz,  aM»l  act- 
ually ha**  defrauded  tliem,  wliercb}  suid  n<»ies. 
jn'«}nients.  and  everxihiuir  >hn{  was  <lone  un 
<b  r  them  bocMmc  wh«)lly  frauduloni  utui  void 
hs  lo  thecrc<lii<»rs  of  said  Il»'i«!vv<'yer  «te  Siicg- 
lifz,  and  in  that  all  of  said  tran-aciions  const i 
tuiing  such  assii^nuj*  'ii  were  co!)eeivid  :ind 
executed  from  betrin!)ir]«r  t(»  cn<i  with  l!ic  vole 
und  only  purpf>se  of  iJetr  ludini;  ilu*  l.i^v  ;ii<! 
defrautling  all  the  creditors  n«»i  ipier  d'll  to 
be  pn»tectcd  'hereby,  includin-jf  y<»nr  o':i;ni>  '■ 

Tlie  amendment  Was  intend"  d   to  c<'Vrr  ilie 
<»bji'clion  of  laeh'..«,  and  Its  Hllcgutions  in  re 
spe<!t  thereto  are  as  f(»liows: 

'*  And  your  orators  luitlier  reprc'ent   tl.a' 
at  the  time  of  the  several  tran-:ieriu!is  herein 
befon*  nuiitioncv.l  thev  weie   and    <ver   >iijce 
have  been  residents  ol  the  city  o!  Nen    York 
and  that  the  judgnient  ci editors nfores.iifi.  wlio 
defendants  to  this  bill,  were  and  now  an-  re.si- 
dents  of  the  city  of  Chicago;  that  imine(iialely 
after  the  entry   of   llie   judgments   af<»re^aiti 
your  orators  caused  an  iuvesliiiation  tobemad** 
as  to  the  genuineness  of  the  indelitctiness  rep 
resented  by  said  judgments  and  the  good  faith 
of  the  juclgment  creditors  in   having    then* 

619 


552 


SorfiEME  Court  op  the  Ukited  Statls. 


Oct.  Tjebm  . 


552]*entered  and  enforced  in  the  manner  set 
forth  herein;  that  it  was  upon  such  investiga- 
tion given  out,  repre-oented,  and  stated  to  your 
orators  by  each  of  said  judgment  creditors, 
defendants  herein,  that  their  said  judgments 
were  for  full  value  and  were  entered  aggress- 
ively by  them  for  the  sole  purpose  of  realizing 
the  moneys  due  them  respectively,  and  that 
they  did  so  without  the  knowledge,  privity, 
or  procurement  of  the  debturs  themselves,  and 
said  debtors  then  stated  that  they  had  still  a 
large  amount  of  property  remaining  in  their 
hands  in  the  form  of  book  accounts  and  bills 
receivable,  applicable  to  the  payment  of  their 
other  debts,  and  that  they  propose  to  convert 
the  same  and  apply  the  proceeds  thereof  to 
8U(^h  payment  as  soon  as  possible. 

"Helping  upon  which  statements  and  be- 
lieving the  same  to  be  true,  your  orators  re- 
frained for  a  considerable  time  to  take  legal 
measures  to  collect  the  large  indebtedness  due 
them  in  the  belief  also  that  the  transactions  as 
to  said  judgments  were  bona  fide  and  having 
no  knowledtre  or  information  of  anv  fact 
tending  to  show  that  thev  constituteu,  con- 
structively, an  assignment  for  the  equal  bene- 
fit of  all  creditors. 

**  A  long  time  afterwards  and  within,  to  wit, 
less  than  one  month  from  the  time  of  bring- 
ing this  suit,  your  orators  for  the  first  time 
learned  not  only  that  said  judgments  covered 
and  took  all  the  tangible  property  of  said  Held- 
weyer  &  Stieplitz,  but  that  the  entry  thereof 
was  procured  by  them  for  the  express  purpose 
of  preferring  said  judgment  creditors,  and  that 
at  the  same  time  they  transferrrd  all  their  re- 
maining property  to  a  trustee  for  the  benefit  of 
creditors,  as  heretofore  in  this  bill  alleged, 
thereby  creating  an  assignment,  as  herein  al- 
leged." 

Mestrt.  Daniel  K.  Tenny*  Edward  O. 
Brown,  Charles  E.  Pope  and  Sydney 
Richmond  Taber,  for  appellants: 

Appellants  were  not  guilty  of  laches. 

KiWourn  v.  SundcHand,  180  U.  8.  605.  518 
(82:  1005,  1010);  Mcader  v.  Norton,  78  U.  S. 
11  Wall.  442,  458  (20:  184,  187);  Michovd  v. 
Qirod,  45  U.  8.  4  How.  503,  560  (11:  1076, 
1101);  Shddon  ▼.  Keokuh  N.  L,  Packet  Co,  8 
Fed.  Rep.  709:  Le  Oendrey,  Byrnes,  44  N.  J. 
Eq.  872.  378;  Raddiffy.  Howhy,  2  Barb.  Ch. 
28,  82;  Waterman  v.  Sprague  Mfg.  Co.  55  Conn. 
554,  574. 

The  circuit  court  had  jurisdiction. 

QorreU  v.  Dickson,  26  Fed.  Rep.  454;  Put- 
nam V.  Hew  Albany,  4  Biss.  865;  Ogitvie  v. 
Knox  Ins  Co,  63  U.  8.  22  How.  880  (16:  849); 
2  Black,  539  (17:349);  Byck  v.  Colbath,  70  U.  S. 
8  Wall.  334.  845  (18:  257.  261);  Shields  v. 
Thomas,  59  U.  S.  18  How.  253(15:  368);  Barber 
V.  Barber,  62  U.  8.  21  How.  582,  599  (16:  226, 
282). 

There  was  no  defect  of  parties. 

Horn  V.  Loekhart,  84  U.  8.  17  Wall.  570, 
579  (21:  657,  66o);  Omaha  Hotel  Co.  v.  Wade, 
97  CJ.  S.  13,  21  (24:  917,  919). 

The  bill  shows  fiaud  sufilcient  to  invoke  and 
compel  eqtn'lable  relief. 

Fickctt  V.  Pipkin,  64  Ala.  520,  526;  Thomas 
▼.  Beck,  89  Conn.  241;  Preston  v.  J^vlding, 
120  III.  208;  Farwtll  v.  yilston,  183  111.  45,  50; 
ffulse  V.  Aftrshon,  125  111.  52,  56. 
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The  several  instruments  and  trnnsactioDS de- 
scribed in  the  bill  constitute  in  effect  af^eneral 
as.*;ignmenr.  with  preferences,  which  is  conse- 

?ucntly  void,  as  being  in  contravention  of  the 
lliijois  statute  relating  to  voluntary  assign- 
ments. 

White  V.  Coizhausen,  129  U.  8.  829  (82: 
677). 

The  recent  construction  of  that  statute  by 
the  supreme  court  of  Illinois  in  Farucll  v. 
Kilsson,  supra,  is  not  conclusive,  because  that 
case  is  distinguishable  from  the  suit  at  bar. 

Fnrwillv.  Cohen,  18  L.  R.  A.  281.  138  HI. 
216,  227,  229,  234,238;  Wthcr  y.Mick,  131  IIL 
520,  533,  534;  Ilanchett  v.  \Yat(rhury,  115  III. 
220,  224,  22S;  Preston  v.  Spauldir,g.  120  111.  *ZQ% 
216,  218;  Home  .Yat.  Bank  of  Chicago  v.  S^m- 
Chez,  131  111.  3)0;  llanf.n^  Oil  Co.  v.  First \at. 
Bank  of  Chicago,  126  111.  584,  598;  Bide  &  L. 
Nat.  Bank  v.  RiJim,  126.  111.  461,  465;  Han^ 
ford  V.  Prouty,  133  111.  339. 

The  recent  construction  placed  upon  that 
statute  by  the  supreme  court  of  Ulinois  is  not 
the  established  law  of  that  state. 

BucJier  v.  Cheshire  R,  Co.  125  U.  8.  555(31:- 
795);  Scipio  v.  Wright,  101  U.  8.  665,  675  676 
(25:  1037,  1039.  1040):  IjmisvUU dt N.  R.Co.v. 
Palmes,  109  U.  8.  244  (27:  022);  Pret^ton  v. 
Spauhling,  120  III.  208,  218;  Gelpcke  v.  Dubu- 
que, 68  li.  S.  1  Wall.  175  (17:  520);  Pease  v. 
Peck,  59  U.  8.  18  How.  595  (15:  518);  Forvcell 
V.  Cohen,  18  L.  R.  A.  281,  138  111.  21«-243. 

This  court  is  under  no  obligation  to  accept 
the  inference  that  the  Illinois  court  draws  as  to 
whether  the  particular  instruments  before  this 
court  are  or  are  not  "instruments  of  assigo- 
ment." 

>chrofder  v.  Walsh,  120  111.  403;  Pana  v. 
Bolder,  107  XJ.  S.  529,  540  (27:  424. 428);  Swift 
V.  lyson,  41  U.  S.  16  Pet.  1,  18  (10:  865,  871); 
Mijriek  v.  Michi^jan  Cent.  R.  Co.  107  U.  8.  102, 
108  (27:  825,  327). 

There  is  no  obligation  on  the  part  of  this 
court  to  follow  the  construction  by  a  state 
court  of  a  statute  of  that  state  in  a  suit  in 
equity. 

Bueher  v.  Cheshire  R.  Co.  125  U.  S.  555 
(81:  795):  Leffingwell  v.  Warren,  67  U.  8.  3 
Black.  599  (17:  261):  Luther  v.  Borden,  48  U. 
8.  7  How.  1,40(12:  581,  598);  Post  v.  KendaU 
County  Suprs.  105  U.  8.  667  (2^:  12p4);  John- 
ston y!  Western  U.  Teleg.  Co,  83  Fed.  Rep.  862; 
United  States  v.  Reid,  53  U.  8.  12  How.  361 
(13:  1028);  Neves  v.  Scott,  54  U.  8.  18  How. 
268, 271  (14:  140.  142). 

The  construction  of  a  state  statute  by  a  state 
court  may  not  be  invoked  in  theUnite<i  8iace8 
courts  to  determine  rights  that  have  arisen  be- 
fore the  state  court's  decision. 

East  Alabama  R.  Co.  v.  Doe,  114  U.  8.  840 
(59: 136);   Farvell  v.  Cohen,  18  L.  R.  A.  281, 
188  III.  216.  241;  Buncombe  County  Comrs.  v. 
Tommey,\\b}3.  8.  122,  127(29:305,  806);  Rol- 
lins V.  Lake  County,  84  Fed.  Rep.  845;  Ander- 
son V.  Santa  Anna   Twp.  116  U.  8.  856,  861 
(29:  638.  634);   Bolles  v.  Brimfield,  120  U.  a 
759  (80: 786);   Barnum  v.  Okolona,  148  U.  a 
893.  396(87:495,497);  Knox  County  v.  Nina 
Nat.  Bank  of  New  York,  147  U.  8.  91,  99  (37: 
98,  96);    Clark  v.  Berer,  139  U.  8.  96.  116  (85: 
188,   96);   Union  Trust  Co.  v.  Trumbull,  187 
I  HI.  146,  158. 
1     The  weight  of  authority,  as  well  as  prioci- 
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pie,  is  in  favor  of  this  court's  adopting  its 
own  construction  of  a  state  statute,  notwith- 
standing  a  contrary  construclion  by  the  high- 
est court  of  that  state.  This  the  court  has 
done— 

Where  there  has  been  no  decision  by  a  Fed- 
eral court  before  that  of  the  state  court. 

fiutz  V.  Muscatine,  75  U.  S.  8  Wall.  675, 
583(19:490.  493);  Pine  Orote  Twp.  v.  Taleott, 
86  U.  S.  19  Wall.  666  (22:  227);  Laney.  Vick, 
44  U.  8.  8  How.  464(11:681). 

Where  tlierc  has  been  a  decision  by  one  of 
the  United  States  circuit  courts  before  that  by 
the  state  court. 

Burf/cn  ▼.  Seligman,  107  U.  S.  20.  33  (27: 
859,  365). 

Where  there  has  been  a  deci^^lon  by  this 
court  before  that  of  the  state  court. 

Rowan  v.  Runnels,  46  U.  S.  5  How.  134  (12: 
86);  Pease  v.  Peck,  69  U.  8.  18  How.  598  (15: 
620);  CarroU  County  Suprs.  v.  *Smit/t,  111  U. 
8.  556  (28: 517). 

As  citizens  of  foreign  states  appellants  are 
entitled  to  the  independent  jud^^ment  of  the 
United  States  Supreme  Court. 

Watson  V.  Tarpley,  59  U.  S.  18  How.  617. 
520  (16:609.  611);  Burgess  y.  Selifiman,  and 
Pease  v.  Peck,  supra;  New  Orleans  Water 
Works  Co.  V.  MeGinnis  Oil  db  8,  Works,  36 
Fed.  Rep.  833.  835. 

Mr.  Curtis  H.  Remy,  for  appellees: 

The  preferences  given  by  Heidweyer  & 
Bteiglitz  are  not  void  under  the  voluntary  as- 
signment act  of  Illinois,  and  do  not  under  said 
act  constitute  a  censtructive  assi^ment. 

American  Cutlfi-y  Co.  v.  Joseph,  ii  111.  App. 
194;  First  Nat.  Bank  of  Chicago  v.  North  Wis- 
consin Lumber  Co.  43  111.  App.  383;  White  v. 
Cotzhauun,  129  U.  8.  829  (33:677);  Schroeder 
▼.  WaUh,  120  111.  403;  Weber  v.  Mick,  131  111. 
633;  Woonsockei  Rubber  Co.  v.  Falley.  30  Fed. 
Rep.  808;  Weil  ▼.  Folaek,  80  Fed.  Rep.  813; 
CoMn  v.  Day,  84  Fed.  Rep.  687. 

upon  the  proper  construction  of  the  volun- 
tary assignment  act  of  Illinois,  the  United 
States  courts  will  follow  the  decisions  of  the 
supreme  court  of  Illinois  as  authoritative  dec- 
larations of  what  the  law  is. 

Jenks  V,  Quid  nick  Co.  135  U.  8.  457  (34: 
200):  Bacon  v.  Northwestern  Mvt.  L.  Im.  Co. 
181  U.  8.  258  (33: 128):  Burgess  v.  Seligman, 
107  U.  8.  20  (27:  359);  Union  Bank  of  Chicago 
T.  Bank  nf  Kansas  City,  136  U.  S.  223  (34: 
841). 

The  acts  or  preferences  complained  of  do 
not  constitute  a  fraudulent  conveyance  with 
Intent  to  delay,  hinder  and  defraud  other  credi- 
tors. 

Jones.  Chattel  Mortg.  §  352. 

A  debtor  has  a  right  to  prefer  certain  credi- 
tors even  to  the  entire  exclusion  of  others, 
and  such  preferences  are  not  fraudulent. 

SUuiart  V.  Vunham,  115  U.  S.  61  (29:  329); 
Micou  v.  First  Nat.  Hank  of  Montgomery,  104 
U.  8.  530  (26:834):    hnith  v.  Craft.  123'U.  S. 
486  (31:267;;  jfiDcll  v.  Knight,  123  U.  8.  426! 
(81:190). 

The  laches  of  the  appellants  in  bringing  this 
suit  bars  and  precludes  them  from  obtaining 
any  relief  in  equity. 

Sveidtl  ▼.  Uenrici,  120  U.  8.  877  (30:718); 
LansdaU  v.  Smith,  100  U.  8.  891  (27-219); 
Mercantile  Nat.  Bank  v.  Carpenter,  101  U.  S. 

162  U.  8. 


567(25:815);  Godden  v.  Kiuunel.  99  U.  S.  201 
(25:431);  BaOg*^  v.  Badger,  69  U.  8.  2  Wall. 
87  (17:  836^;  Crosby  v.  Beak,  84  U.  8.  17  Wall. 
336  (21:602);  McKnight  v.  Taylor,  42  U.  8. 
1  How.  161  (11:86). 

Courts  of  equity  often  treat  a  lapse  of  time 
less  than  that  prescribed  by  tbe  statute  of 
limitations  as  a  presumptive  bar. 

Unyward  v.  Eliot  Nat.  BufU,  96  U.  S.  611 
(24:855);  McQuiddy yr .Ware,  87  U.  S.  20  Wall. 
14  (22:311). 

A  court  of  equity  applies  tbe  rule  of  lacljcs 
according  to  its  own  ideas  of  right  and  justice. 
Every  case  is  governed  chiefly  by  its  own  cir- 
cumstances. 

Brrricn  v.  Buena  Vista  County,  95  U.  8.  157 
(24:422);  SvlUvan  v.  Portland  &  K.  R.  Co.  94 
U.  S.  806  (24:  334). 

Mr.  Justice  Brewer  delivered  tbe  opinion 
of  the  court: 

It  will  be  perceived  that  nowhere  in  tbe  bill 
is  it  alleged  that  the  failing  debtors,  Heid 
weyer  &  Siiegliiz,  ever  executed  any  formal 
written  assignment  for  the  benefltof  creditors. 
It  is  charged  that  they  gave  to  certain  credit- 
ors judgment  notes,  and  assigned  and  deliv- 
ered their  bills  and  accounts  to  one  of  the 
creditors  in  trust;  that  these  judgment  notes, 
with  the  proceedings  had  thereon,  and  the  as- 
signments of  bills  receivable  and  accounts, 
were  in  effect  but  one  instrument  and  one 
transaction,  and  constituted  a  general  assign- 
ment for  the  benefit  of  creditors;  and  this,  as 
plaintiffs  insist,  brought  the  ca-^e  within  the 
ruling  in  WhUe  v.  0*tzhausen,  129  U.  8.  329. 
343  [33:  677].  in  which  this  court,  by  Mr. 
Justice  Harlan,  said  '*  that  when  an  insolvent 
debtor  recognizes  the  fact  that  he  can  no  longer 
go  on  in  business,  and  determines  to  yield  the 
dominion  of  his  entire  estate,  and  in  ezecu 
tion  of  that  purpose,  or  with  an  intent  to  evade 
the  statute,  transfers  all,  or  substantially  all, 
his  property  to  a  part  of  his  creditors,  in  or- 
der to  provide  for  them  in  preference  to  other 
creditors,  the  instrument  or  instruments  by 
which  such  transfers  are  made  and  that  result 
is  reached,  whatever  their  form,  will  be  held 
to  operate  as  an  assignment,  the  benefits  of 
which  may  be  claimed  by  any  creditor  not  so 
preferred,  who  will  take  appropriate  steps  in 
a  court  of  equity  to  enforce  the  equality  con- 
templated by  the  statute.  Such,  we  think,  is 
the  necessary  result  of  the  decisions  in  the 
highest  court  of  the  state." 

On  the  other  hand,  it  is  contended  that  the 
supreme  court  of  tbe  state  has  since  that  de- 
cision reached  a  different  conclusion,  and  in 
support  thereof  reference  ismade  to  theopinion 
in  Young  v.  Clapp,  147  III.  176, 184.  where  this 
Isnguage  *i8  found:  "The  13ih  section  [557 
of  the  assignment  act  does  not  prohibit  prefer- 
ences generally,  but  only  preferences  which 
are  contained  in  written  deeds  of  assign- 
ment voluntarily  executed  for  the  benefit 
of  creditors.  The  language  of  the  section 
is,  that  'every  provision  in  any  assignment 
hereafter  made  in  this  state  for  the  payment  of 
one  debt  or  liability  in  preference  to  another 
shall  be  void.'  A  preference,  given  by  a  debt- 
or after  he  has  made  up  his  mind  to  execute  a 
general  assignment  for  the  benefit  of  his  cred- 
itors, has  b^n  held  to  be  Toid  upon  the  theory 

o6t 


5o7-5(W 


SUFRBMK  COUUT  OF  TUB  UMTICD  StATEA. 


Oct.  Tkiuc, 


tliftt  8nrh  a  prefpronre  must  b6  rrg«nled  as  a 
part  of  tlieH'-Kijrniin.Mil.  Tlu-re  is  nomich  thing 
aRHCnn**iriicliveconbi^nii!fnt  cont»'niphite<i  hy 
llie  assi^iim<'nl  act.  Tlml  act  ilcwa  not  take 
away  l  he  common  law  right  of  a  d<*btor  to  pre- 
fer one  or  more  of  his  creditors.  A  prcffn-nce 
m'ty  l»e  ^'iven  by  tlie  exeeutioD  of  a  judgment 
nt'ie  rfviiltlng  iu  I  he  entry  thereon  of  a  jwiii^- 
inont."  J5ee  also  .Sr/(/w</fr  V.  Wnf^Ji,  120  III. 
4n:j.  413;  Wthtrv.  Mirk,  131  111.  520.  533; 
First  A'if.  Uitnk  of  Chicnjo  v.Isnith  Wix^onnin 
L'ifhrr  Co.  41  III.  A  pp.  383.  and  American 
Co/'t'iy  Co.  V.  Josfph,  44  III.  App.  194;  Hosm  v. 
W'^i  Air,  decided  Novend>er  27.  18W3,  by  the 
Appclliito  Court  of  Illinois,  aud  reported  in 
20  C'liicML'o  L.-tal  News.  133. 

ll  is  insistfd  that  tbia  construction  of  the 
statute  shf*uld  be  accepted  by  tins  court  as 
controlling,  and  the  case  of  Uhion  Btink  of 
Chicnqo  V.  Btuik  of  Knn.^18  City^  180  U.  B 
223.  23.'')  [:^4:  341,  345]  is  ciled,  in  which  this 
cuuri  s:iid: 

••The  queMlon  of  the  construction  and  ef- 
fect of  asiaiutpof  a  state,  regulnting  a^Mc^n- 
ineiils  for  the  benefit  (jf  creditors,  is  a  question 
upon  which  the  dreisions  of  llie  highest  court 
of  the  t'tu-*',  es!i»blishing  a  rule  of  property, 
are  ()f  tM'iiiplIing  authoiiiy  in  tlic  courts  of 
til"  l'U»te(i  Sl.iif.*-.. 

B«it  we  dttir  if  ui.n^ccssary  to  enter  into  any 
cou'^idtMH'ion  (»f  this  quen*ion,  or  to  delcrmine 
whe'ljer  tliire  is  snT  substantinl  difTfience  be- 
tweiMi  the  views  of  theSiipieni*.'  court  (tf  Illinois 
.wnl  tho.se -.Ml. '.«  ('(iiri,  or  whet  lier  incline  su<h 

•  li;T«'reiicebefn  ind  locxlsl  ii  bccuines  the  duty 
of  Ill's  court  to  <lef<  r  to  tlie  opinions  e.\pie<M'd 
!»\  lli.'.f.loriher.'i-ejj'n  siions  ni'iir^rto  th(r  8ur- 
f:i(c  siiid  c<mlr<illir.4!.  Kvcn  if  it  lie  conci-ded 
.■S5S|  '^•ha*  iherr  is  not  disc hstd  by  ti'.is  lull 
thcii  whi<  h  is  •  quivrJeet  to  a  v..|,,ei}iry  r.^^^iLiU- 
nKMt  within  the  i^cui^e  of  tli  •  ftM'i::,.,  himI  that 
i?i  the  Mb<en«*e  of  restri<'ti.*e  •>-t:i:ii;<  :»  a  fiiiliM:: 
debtor  ba-e  ihw  rlj^'jt  to  pnfti  ci  r!:r.ii  errdiiors. 
e\(  n  '«»  the  en*ir«  e.xeiihinp  oi  oilurs  {J-  rcU 
V.  /w/.>/^^  123  U.  S.  42«),  4:M  pM:  IDO.  11M| 
M'wi  CMM'S  cited;  Smith  v.  ('nijt,  \T,\  L'.  .S.  4;jvi 
.'31:  2i»i])  y»-i  sii-  li  dt  b;or  eani-./.  um'.er  pre 
ll  iMf  of  pn'ffiiirig  (irtai.i  ei*<li»<r'^,  ptiy  to 
lb"  ui  sums  largely  in  ex<''SM  »if  llwir  d<'in:iii«i'*, 
aud  tims  prev<nt  hi.io!!j»r  rM«diliMK  from  re 
CMviii.:  at:y  payunnt.  line  \\.v.  e!i;trj«*  di-- 
lifM-  ly  i'i.  that  whilt^  Ilri.!\vv\ri  iV  S:i«>'l;'z 
eiM'Mwd  i«>  (Mvrtbe  pn'l'orrt  i  (ittiilnm  c<'i!a!n 
siMHv  f.,:  which  they  gavi^  j.i.'n'.uiit  not«  s.  ami 
wliirli  judmm  nt  noii'.s  wer<*  wU  rwards  sailv 
Tu-d  ill  full,  yet  Mie  ainouiiis  in  fi.  idue  to  sm  h 
tUMlit'rs  werr  mii<h  less  than  tlinvr  so  namr.l 
ai.d  paid;  and  that  is  a  wp'Ug  (^f  which  the 
Cii'iii*  !s  wh<»  re<  live  no  paynicnt  can  .pi>iily 
CMiDp.aiii.  It  is  uiimc«'>'arv,  then  ♦'•re,  l<»  In 
(piir«!  whcilur  the  ttan^ut  ti.»n  b<^ivv((ii  Ilcid- 
wc\«  r  A:  Sflci^iiizand  th'  -i-eieditnis  was  with- 
in  the  iidiibilioe  of  the  sir.tute  or  i:(»t. 

Wtiile  \\i'\^  is  so.  uc  are  consliairied  to  liold 
that  she  plain; liTs  have in»l  shown  due  prompt 
ness  in  asserting  their  rights.  It  is  said  by 
<'oun^('l  for  defcmlants  ilmi  it  \vfl«<  tlic  de<'i<iion 
in  mtitrw.  Ct'iih'inn. ,.  which  enabled  the  plain- 
liffj*  to  p  rci  iv«;  thai  "  ■  y  hud  been  defrauded, 
and  our  atieiaion  is  tailed  to  the  fact  that  the 

•  »f»ini««n  in  that  cnse  was  announced  Jaiiunry 
28,  \y^\),  and  this  suit  was  commenced  Aprd 

'  *<*^y.     l\t»t  Jmc,  'jWupt  r  hoc,  it  not,  how- 


ever,  sufficient,  and  the  rule  of  causation  ini- 
fdies  some  other  sequence  than  that  of  time. 
Keverthi  1 'ss,  the  pi  lintifTs  waited  nearly  tire 
>iars  before  commencing  any  proceedings  to 
charge  the  preferred  creditors,  and  noMi*isfao 
tory  excuse  for  the  delay  is  shown.  It  it  well 
setiled  that  a  party  who  seeks  to  avoid  the  con* 
sequences  of  an  apparently  unreasonable  de- 
lay iu  the  assertion  of  his  rights  on  the  ground 
of  ignorance  must  allege  and  prove,  not  mere* 
ly  the  fact  (tf  ignorance,  but  also  when  and 
how  IvUowledL'e  was  obtained,  in  onier  that 
the  court  may  determine  wliether  reasonable 
effort  was  made  by  him  to  a«-certain  the  facts. 
Tliufi,  in  Sictrns'y,  Page,  1  Siory,  2W,  215, 
217,  Mr.  Jmlge.  Story  obherved: 

**'GeneraI  allegations,  that  there  has  [550 
been  fraud,  or  mistake,  or  concealment,  or  mil- 
representations,  arc  too  loose  for  purposennf 
this.t^ort.  The  charges  must  be  rea.sonable,  defl- 
niie.  and  certain  as  to  time,  and  occasion,  and 
subje<'t  matter.  And  especially  roust  there  be 
disi  inet  averments  of  the  time  when  the  fraud, 
mistake,  concealment,  or  niisrepresentatina 
was  discovered,  and  how  discoyere<i,  and  what 
the  di>covery  is;  so  that  the  court  may  clearly 
see,  wliether,  by  the  exeicise  of  ordinary  ilili- 
gciice,  the  discovery  miuhf  not  have  been  lie- 
fore  made.  For,  if  by  such  diligence  the  dis- 
covery mi;.iht  liave  been  before  made,  the  bill 
liiis  no  foundation  on  wliich  it  can  atand  in 

equity,  on  account  of  I  lie  laches Hut 

the  bill  does  not  state  what  particular  discov- 
eries have  been  obtained,  or  when  they  were 
ol>iained,  or  l)y  what  inquiries,  or  in  wliat 
niHuner,  or  at  what  lime." 

On  ap|»eal  thi-j  dM-i^ion  was  allirmrd  48  U. 
8.  7  Ilow.HlO  [12:  92sJ,  and  in  deliverinu'  the 
(»;»ini<.n  of  tins  court,  Mr,  Justice  Grier  laid 
down  the  rule  in  lliis  lan^zuagc: 

"And  especidly  must  there  be  distinct  nr»»^ 
mei;ts  as  to  the  time  when  the  fraud,  mistake, 
e^iiiceaiiuenl,  c^r  mi^r.proentaiion  u..?»  diMov- 
ered,  and  whit  llic  discovery  i*.  so  lliat  the 
ct»u!»  may  clearly  sec  whether,  by  tlie  exer- 
ciseof  oriiinaiy  di'^cence.  the  di.'C'»very  miglit 
not  liave  laen  before  made." 

Similar  «leclarati«.Tis  nny  be  fntiud  in  several 
«ul.  i'(|'ien?  <«'es;  liulytr  v.  It'uh.yr,  01)  U.  S. 
2  Wall.  87  [17:  boOj  in  which  ia  found  this 
qUMtati(»n: 

"'I'lie  paity  who  makes  such  ai»peal  shmiM 
set  forth  in  liis  bill  spi.ifwj.lly  wliat  weie  !lie 
inipe  liiuents  to  an  earlier  pros<culiou  '♦f  lilt 
cltiri);  ;iuw  he  Came  to  be  so  hmg  ii-norant  of 
his  rii'li's,  and  th(>  means  iiseil  b\  the  re^p«nid- 
ent  to  fraudulently  keep  him  in  ign«««a!uc; 
and  how  and  when  he  lirst  came  to  a  Uuuvvl- 
edge  of  the  m'ltfers  alhceti  in  his  bill." 

(J..ihfen  V.  Kimmelt,  9U  U.  S.  2(H.  211  [25: 
431  4:M1:  Wood  v.  Carrfuter,  101  U.  S.  l:«, 
14'.)  [','5:  HOT.  ><{\H].  in  which  this  court  said: 

"A  general  idieiailon  of  i^»norance  at  one 
time  and  of  knouh  d'rc  at  another  is  of  no  if- 
fect.  If  the  plain tiil  made  nny  part icuhir dis- 
covery, it  should  be  stated  wlien  it  was  niade^ 
what  it  was,  how  it  was  made,  and  why  it  wa^ 
lint  *iuadc  so  >ner."  SeeaNo  LannthtU  v.[l»(*.0 
.s'/wiV//.  lOG  V.  S  301,  391  [27:219|:  Jlammoud  v. 
Jlopicin»,  14.;  U.  S.  224.  251  [30:  184.  145]; 
FeuT.  V.  Pntrick,  145  U.  S.  317,  332  (30:  719, 
722]:  Fo^iter  v.  M^inmUl,  C.  <ft  L.  M.  R  C^ 
140  U.  8.  88  130: 899];  Ftifherv,  Boody,  1  Curt 

i:>2  r.H. 


.t  Johnson  t.  Au  Knuk.  G60.W1 

2A6;  Carr  v.  Baton,   1  CuTt   890;  Jfoor«  v.  fDcludini;;  tbese  plainllffit,  accepted  the  all ua- 

Greene.  2  Curt.  303.  tlon.  and  made  no  inquiry  or  cLallenfte  of  tba 

Tesltd  by  this  rule,  it  h  apparent  that  tbia  integrity   of    the  Iriinsuctlnn   fur  nearly  Gva 

bill  must  behctddeBcEentIn  not  abowingbow  years.     Such  iodltTercncc  and  tnalteDtionmuat 

kanwledge  of  Ibe  nronpi  complaincil  of  waa  be  adjudged  lacbes.     Upon  this  ground  alone, 

obtaitied  by  tbe  pluintl^a.     It  la  al1e|[ed  that  and  nilhoiit  reference  lo  any  Other  queatlona 

tbey  were  Ignorant,  hqiI  now  bave  hDowled|;e  di"ciiased  by  counset  in  ilie  brlefa,  Ibe  decrea 

and  tbat  tbey  acquired  such  knowiedee  nilbio  of  the  circuit  court  la  nfllrmed. 
amnnibprlor  to  bringing  tbe  suit;  Dut  bow 
tbey  acquired  It,  and  wby  tbey  did  not  have 

the  snme  means  of  ascerlainlng  tbe  facts  be-  

for".  IB  not  dUeloaed. 

What  were  ibe  wrongs  complained  off    Bo  niTTitr  ■.  TnTrvanvr 

tar  as  ibo  mere  preference  is  concerned,  Ihal  SEA.BI-KY  ft  J0I1JS30S,  AppU., 

was  obvious.     If  tbe  ftltornoys'  feea  were  Im-  *■ 

jiropci  (yb'cng   y.    Clapp.    i^.pra;    IluUe    »,  CHARLES   G.AM    E:HDE. 
Mfr>b-m.  13S  III.  fi2)   the  fact  that  such  allor- 

ncy»'  lees  were  spwiacd   in  tbe  notea  and  In-  (See  &  C.  Reporter'a  ed.  Ml  Siai 
eluded  in  tbe  Jiidynu-nls  was  a  mailer  of  rec- 
ord.    Tliai  the  stock  of  goods  sold  at  slicrifTs  Ya,u  pate'.t-tpeeification—dam',ga   for   In- 
nnle  for  b'as  than  lla  value  does  not,  of  ilself,  fringemtnt. 
show  wrougon  tbe  pnrt  of  tbe  parlies  thereto, 

plaliiliCrsordefendiiBts.    No  act  Is  shown  lend-  i.   Thepatent  toCharleaO.  Am  Bnde,  of  Aue.  IS, 

in;  to  prevent  a  fair  sale,  and  (be  result,  that  isie,  No.  llil  .'>!<.  for  an  IniprovRment  Id  bointcd 

of  rcn  11  zing  less  Iban  Ibe  value,  ts  a  common  ootiou.  Is  vuli'i, 

cxpi-ncnccot  sucb  sales,  and  of  itself  proves  B,    A  ppcciflcntlon  In  letters  patent  la  sunielenl]/ 
nothing  amiss.     If  these  plainlifis  failed  loat- 
li-nd  Bucb  aales,  they  cannot  complHln  of  tbe 
result;  and  If  they  did  aticad.  they  should 

have  seen  lo  it  Uiat  the  properly  broucht  its  8.   In  measurtnB  ptalntHTs  damnms  for  the  In- 

viilue.     At  any  rale,  there  Is  no  prrlcuse  of  a  f  rlnirempiit  of  o  patent  by  defendant's  proflw.  m 

WHnt  Of  knowledge  on  the  part  of  these  plain-  ™der  to  make  an  allowanoe  in  the  latter's  favor. 

tifls.     There  remain,  lberef..re.  as  the  con.  of  tntcrcston  themoncr  invoewd  Id  the  plant, 

nealed  wrongs,  only  these  matters:    First,  !,„''!     .^T^r,!;!'          ,k-"  i^i°5?"^; 

that  Ibe  judgment  nfa  w.«  In  excess  of  the  tZ.ZT:^c.'^:Z^.i'^<^'^^'  "^  "' 

ref.l demands; second,  that  Heirlnever ft  Slleg-  ^^     oo-  , 

Iliziraiisfcrreil their  bills  ami  acco'unls  recelv-     . ,  „„,  ,,  .Jfaiir^^-j^  a it  .mi 

able  in  trust  to  Florsheim.  and  that  ibal  trust  -^HWd  if  a '■■«,«.  mi.  De<!*MAprUt.iaH- 

Included  an  Individual  debt  ofonc  o(  tbepart-  ,  nnrxr  •            j             >  .•     r.-       -.n     _. 

ners.     Thaltheplaintiffs  knewot  theexislenco  X^Ff^!'h^l^rA,TT'<^^,^^:£!'TJ^'^!^ 

of  these  bills  Bnd  accounts  is  shown   and  I  heir  "  Oi '"«  United  Slates  for  the  Soulbem  Dla- 

aJleited  ienoranee  is  onlv  of  Ibe  fact  of  their  *"^'  "^  ^^"  "^"'■'''  '"  ^""""^  **'  Charles  O.  Am 

transfer  fnlri"si  ^"^^-  P'«i""fi-  W'"^''  Seabiiry  &  Johnson, 

Now   it  Is  a  mailer  of  common  eiDerience  "  corporation,  for  infringement  of  bis  patent 

5(U]t'hatwhen1bere-issopronouncedafall-  ?!  *''5'"M^'  '^*^;  ^9'.^°  improvement  in 

.ireonlbepnrlofaflrmcanh-liigs.Lehalarpe  borwecf   cotlon.   reslra.mng    defendant   from 

alock.  Iher^is  mad.  by  Ibe .-rZlilors a lhorou|h  ^'!'-^fL^''^'[T'"T  '"'^ '""'"^"'S  '''""SeB  to 

cxuminatlonotthesilLialion.  ThaisucbaneV  Pl»'»»'0      AffirTned. 


nation  of  the  silLiBlion.  Thai  such;  

amiualion,  if  made    would  disclose  any  sub-  Hort-P>r  vhal  paWt,  an  aranttd;  wJwn  dc- 

slantlal  difleri'iice  between  tbe  true  indebted-  dared  sold,  see  note  to  Emus  v.  Eatun,  4:433. 

DesstolbeBeprL-ferrcdcrt-ditr.rsaDdtheamoiint  At  to  paUntaUaUii  of  inveiuioiu,  »ee   note   H 

of  tbe  nolcs  given  to  Ihcni  seems  reasonably  Thompson  v.  Boissclier,  Sk  79,  and  to  Cornlns  », 

oerialn,  and  if  no  sncbexumiDationwasKiiide,  Burden,  14:  SRI. 

It  Indicateii  IndifTercnre   on   ihe  part  of  the  .Aa(o(iJ)aniIonTneninr(ni<cn(tan,aee  note toPon- 

other  creditors.     If  Ihe  plainlilTB  relied  on  Ihe  nook  v.DIbIosub.  1:337. 

—  -e  slBlcinenis  of  Ibese  defendants,  why  did  ■^' '"  diaiiMion  hetwwn  (nnntloTu  of  — ■— • 


lliey  cease  to  rely  upon  such  sUtemenls,  and    (m;  artWM,  or  prriducW  and  ptocmks,- «Hen  laitw 
Low  did  Ibeybi-'coiiie^adTlsedoftheirunlrulbl    >"'""""  -^  """'^  "•"'""'  --  "■■""-   i*-«" 


^e  10  Ibe  bills  and  III 
ceivable;  knowing  wbat  iliey  were,  tbeyci 


,    pdtentoL  fee  nnte  to  CumluK  v.  Burilon, 

a  prtKfm  and  product  I 
!  jmtAnt:  efifOf  ate  patents  Uiwefor,  aee  note  t 
'         "  1:  *33. 


easily  have  ascertaineil  whether  Ibey  were  col-  'a,  u,  u-ftatreismie  may  mmt.  aee  note  to  0-Belilr 

lectcd,  and  if  so,  liy  whom.    If  collected  by  »,  MorsB,i4:B0i. 

otbtr  than  their  deblors,  Ihat  fact   cerialuly  AstoaaHo'imeia.bttoTeUaHmjandrelmHTiiipat- 

ahould  have  provuhed  inquiry.     If  collected  enl; rccnrdlnir.' leAen  alignment  trav^en  ezttnded 

by  the  debtors,  wby  were  the  moneys  received  termj.eeenotetoOiij'lerT.  Wilder.  18: 504. 

not  appropriated  in  payment  of  other  than  the  ■^'  t"  vihtn  nnio»ct  may  tut  for  Infrfnoement; 

preferred  clalmiT  w»enpat<n(«T>iiul,ichentfieumi«tJoln.Beenote  to 

Thcseare  mntiers  In  respect   to  which  the  Wilson  v.  Eoii«««i.,  11:11*1. 

bill  fails  lo  enlighten  us.     Indeed,  so  far  as  ^'^^''^''VZ^'     '*^'^1^'",«''^l 

disclosed,  it  woul.i  seem  that  when  the  deblors  Z^^^,™^  w,.  ww;,^t^.?;™;,Mr   «™. 

fa  lliDlc.  and  falling  for  so  large  a  sum,  appro-  narttvof  dtnitw  de^ignt;  eomMnatWn*;  machintK 

prialed  all  their  taugible  properly  lo  Ihe  pay-  eorutnKttontrf patent, aee  note  toBoyerv.  Coupe, 

men t  of  a  few  of  their  creditors,  the  others,  38:107)1. 

IBS  II.  S.                IT.  3-.  Boor  38.                    88  US 
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BUPBKXIE  COUBT  OP  THE  UNITED  STATES. 


Oct.  TERif. 


Btntcrocnt  by  Mr,  Ju$tiee  Shiras: 
Charles  G.  Am  Eode,  a  citizeo  of  the  statA 
of  New  Jersey,  filed  a  bill  of  complaiDt  in  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  against  Sea- 
bury  &  Johnson,  a  corporation  of  the  state  of 
New  York,  in  which  he  alleged  that  be  was 
the  patentee  and  owner  of  letters  patent  of  the 
United  Slates,  dated  August  15,  1876,  and 
numbered  181,024.  for  an  improvement  in  bo- 
rated  cotton,  and  that  the  defendant  corpora 
tion,  in  disregard  of  his  rights,  was  engaged 
in  making  and  vending  borated  cotton  made  in 
accordance  with  the  method  described  in  said 
letters  patent.  The  defendant  corporation,  by 
Its  answer,  raised  the  issues  of  novelty  and 
patentability,  which  were  determined  in  favor 
of  the  complainant,  and  the  case  resulted  in  a 
decree,  restraining  the  defendant  from  furl  her 
infringement,  nnd  awarding  the  complainant 
the  sum  of  $'2319  15  with  costs;  from  which 
decree  this  appeal  was  taken. 

Messrs,  NormaA  T.  M.  Melliss  and  Ed- 
win H.  Brown*  for  appellant: 

The  burden  is  upon  plaintiff  by  reliable  and 
tangible  proof,  not  cstimnte,coniecture,  opinion 
or  assertion,  to  dislioguish  and  positively  and 
affirmatively  to  prove,  first,  the  profits;  second, 
the  amount  of  profit<«,  and  third,  that  they 
were  dift  to  the  patented  frature. 

Robertson  v.  Blake,  94  U.  S.  728  (24:  245); 
Brady  v.  Atlantic  Works,  SBann.  &  Anl.  577; 
Star  Salt  Caster  Co.  v.  Crossman.  4  Btinn.  & 
Ard.  566;  Onrretson  v.  Clark,  15  Blatchf.  70; 
Sessions  v.  Romadka,  145  U.  8.  29  (86:  609); 
Crosby  Steam  Gage  d  V.  Co.  v.  Consolidated 
Safety  Valve  Co.  141  U.  S.  441  (85:  809);  Mc 
Creary  v.  Pennsylvania  Canal  Co.  141  U.  S. 
459(85:817). 

The  patentee  must  separate  what  Is  due  to 
Ibe  patented  feature  or  show  that  the  whole 
profit  made  by  the  infringer  is  doe  thereto; 
and  if  he  fails  to  do  so  he  cannot  recover  any- 
«biDg. 

Sehillinger  ▼.  Ounther,  15  Blatchf.  808-810; 
Burdtll  V.  Denig,  92  U.  8.  716(23:  764);  GouUls 
Mfg.  Co.  V.  Cofoing,  12  Blatchf.  243. 14  Blatobf. 
815;  Black  v.  Miinson,  14  Blatchf.  265;  Faulks 
T.  Kamp,  10  Fed.  Rep.  675;  Roemer  v.  Simon, 
81  Fed.  Rep.  41;  Dobson  v.  Bariford  Carpet 
Co.  114  U.  8.439(29:177). 

Where  the  infrlni^er's  books  are  vague  and 
confusing,  the  patentee  is  not  then  relieved 
from  the  obligation  of  separating  the  profits 
due  to  the  patented  feature  from  those  not  due 
to  it. 

national  Car  Brake  Sitae  Co.  t.  Terre  Haute 
Car  dk  Mfg  Co.  19  Fed.  Rep.  614;  Oarretson 
T.  aark,  111  U.  S.  121  (28:  871). 

The  value  of  the  improvement  is  the  rule, 
and  the  only  difference  that  the  us^e  of  the 
patented  feature  made  in  the  manufacture  of 
boraied  cotton  by  appellaDt,  was  to  increase 
the  cost  thereof  by  the  amount  of  the  expense 
€d  the  glycerine  used  in  it. 

Suffolk  Mfg.  Co.  v.  Hayden,  70  U.  8.  8  Wall. 
815  (18:  76);  Locomotive  Safety  Trvek  Co.  v. 
Pennsylvania  R.  Co.  2  Fed.  Rep.  677;  Moirry 
T.  Whitney,  81  U.  S.  14  Wall.  650  (20:  865;; 
Black  V.  iliorne,  111  U.  8.  122  (28:  372). 

Mr.  Arthur  V.  Briesen,  for  apr»ellee: 

The  specification  is  sufficiently  full. 


Webster  Loom  Co.  v.  Uijgins,  105  U.  S.  583 
(26:  1179). 

The  description  of  a  chemical  invention  is 
not  addressed  to  persons  ignorant  of  chem- 
istry. 

Allen  Y.  Hunter.  6  McLean,  803;  Heath  v. 
Unwin,  10  Mees.  A  W.  684,  3  Webster  Pat. 
Cns  236. 

The  patent  has  not  been  anticipated,  the 
dates  of  the  publications  are  not  proven. 

Roberts  v.  Ifurk,  6  Fish.  Pat.  Cas.  825. 

The  patent  beino:  for  a  new  entirety,  a  new 
corapo.«!it!on  of  matter,  any  profit  which  de- 
fendant made  from  the  sale  of  the  infrioging 
goods  may  be  rightfully  claimed  by  the  com- 
plainant as  part  of  his  recovery  in  this  suit. 

Welling  v.  fji  Dan,  34  Fed.  Rep.  40;  Kliza- 
beth  V.  American  Nicholson  Pav.  Co.  97  U.  8. 
139  (24:  1006);  Keystone  Mfg.  Oo.  t.  Adams^ 
ante,  p.  108. 

Mr.  Justice  Sliiras  delivered  the  opinion  of 
the  court: 

The  specification  and  claim  of  the  patentee 
Were  in  the  following  terms: 

**Thi8  invention  has  for  its  objects  to  com- 
bine the  various  'advantages  of  cotton  [505 
filler  with  those  possessed  by  boracic  acid  and 
glycerine  for  preserving  animal  and  vegetable 
matter  from  decay. 

"Heretofore  boracic  acid  has  been  used  as  a 
preservative  agent  in  a  fiuid  state,  and  also  aa 
a  powder.  In  use,  the  matter  to  be  preserved 
had  to  be  immersed  in  the  solution  of  boracic 
acid,  or  completely  covered  with  the  powder 
In  either  case  a  very  large  quantity  of  boracic 
acid  was  used. 

"My  present  invention,  which  consists  in 
saturating  cotton  fiber  with  boracic  acid  and 
glycerine  in  a  manner  hereinafter  described, 
enables  me  to  apply  a  very  small  proportion  of 
boracic  acid  and  glycerine  to  the  cotton  flbet 
with  fully  as  good  an  effect  as  though  the 
matter  to  be  preserved  were  entirely  imlMBdded 
in  large  quantities  of  the  solution  or  powder. 
It  enables  me,  at  the  same  time,  to  utilize  the 
germ-filtering  properties  of  the  cotton,  and  Ms 
elasticity  as  a  superior  material  for  packing ot 
covering  delicate  tissue. 

"I  produce  my  improved  borated  cotton  as 
follows:  I  first  prepare  a  solution  of  boracic 
acid  in  the  usual  manner,  and  add  thereto  a 
small  proportion  of  glycerine.  For  the  pres- 
ervation of  tender  substances,  such  as  veal,  I 
may  also  add  from  ten  to  forty  per  cent  of  soda 
or  potash,  never  sufficient,  however,  to  reach 
neutrality.  The  cotton,  either  In  bulk  or 
wadding,  is  next  immersed  in  the  solution 
until  well  impregnated  therewith,  and  then 
pressed,  to  discharge  all  surplus  solution,  or 
so  much  thereof  as  may  be  required.  The 
cotton  is  then  dried  and  ready  for  use. 

"When  applied  to  the  material  to  be  pre- 
served, either  as  a  covering  or  as  a  wrapping 
or  packing,  the  cotton  will  constitute  a  filter 
for  keeping  germs  of  putrefaction  from  passing 
through,  and  the  boracic  acid  absorbed  by  the 
cotton  will,  at  the  same  time,  pnserve  the 
surfaces  from  decay,  ancl  counteract  all  inju- 
rious infiiiences  of  germs,  or  other  elements  uf 
destruction,  already  in  contact  with  such  tur* 
faces. 

"The  glycerine  ia  added  to  increase  the  pre* 
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BvTving  power  of  the  berated  cotton.  It  ren- 
ders the  coitoD  slicbtly  bygroBCopic,  thiis  aid- 
ing in  the  difiFusioa  of  tbe  acid  and  in  the 
preaervaiiye  elteci  of  tbe  prepared  cotton. 
566]  *"I  bave  found  that  tbe  impregnated 
fiber  dbows,  even  under  a  good  microscope,  no 
difterence  from  a  fiber  not  impregnated  wiib 
boracic  acid,  and  tbat,  therefore,  although  a 
▼ery  thin  film  of  acid  may  adhere  to  the  exte- 
rior surface  of  the  fll>er,  tbe  main  proportion 
of  the  acid  is  absorbed  by  and  dillused  within 
the  fibers.  In  consequence,  the  acid  can.  in 
use.  be  but  gradually  released  from  the  fiber, 
and  will  thus  produce  a  constant  and  lasting 
effect. 

•*I  claim— 

"The  borated  cotton, being  cotton  fiber  which 
is  saturated  with  boracic  acid  and  glycerine, 
substantially  as  herein  shown  and  described." 

Tbe  first  ground  of  defense  relied  on  is  that 
the  patentee  has  failed  to  describe  his  inven- 
tion in  such  full,  clear,  and  exact  terms  as  to 
enable  persons  reading  the  description  of  the 
invention  to  construct  and  use  it;  and  it  is 
contended  that  the  strength  of  the  boracic  acid 
solution  is  not  prescribed,  nor  the  precise  pro- 
portion of  glycerine.  In  considering  this  ob- 
jection it  must  be  remembered  that  tbe  de- 
scription is  addressed  to  persons  skilled  in  the 
art  to  which  it  relates.  The  solution  of  bo- 
racic acid  is  referred  to,  not  as  anything  new, 
but  as  an  article  well  known  to  druggists  and 
physicians,  and  when  the  patentee  says  that 
he  "prepares  a  solution  of  boracic  acid  in  the 
UBual  mHuner,"  be  means  as  it  has  formerly 
and  customarily  been  prepared.  When  he  di- 
rects that  a  small  proportion  of  glycerine  shall 
be  added,  it  is  obvious  that  tbe  quantity  of  tbe 
glycerine  is  to  vary  with  the  amount  of  cotton 
and  boracic  acid  used,  but  that  tbe  merits  of 
tbe  invention  will  not  depend  on  whether,  in  a 
given  case,  a  little  mere  or  less  glycerine  is 
used.  Such  general  directions  are  common  in 
the  arts,  as  appears  In  some  of  the  very  publi 
cations  introduced  by  the  defendant  to  show 
anticipation.  Thus  in  the  Druggists*  Circular 
A  Chemical  Gszette  it  is  stated  that  Dr.  Ed- 
munds had  used  "a  solution  of  boracic  acid; " 
and  in  the  Journal  de  Pharmacie  it  is  said  that, 
in  making  his  dresning.  Professor  Oubler  satu- 
rated bis  wadding  with  "a  certain  quantity  of 
glycerine,"  and  his  formula  is  thus  given:  "It 
is  only  necessary  to  pour  a  small  quantity  of 
glyr^rine  over  the  square  sheet,"  etc. 
567  J  'We,  therefore,  agree  with  the  court  be- 
low in  thinking  that  "an  intelligent  cbemist.set- 
ting  out  properly  to  combine  the  enumerated 
Ingredients  into  which  the  cotton  is  to  be  im- 
mersed, and  with  which  it  is  to  be  impregnated 
could  hardly  go  astray."  It  is  also  to  be  ob 
served  that  neither  the  defendant,  in  making 
the  infringing  article,  nor  the  several  witnes<«es 
of  eminence  in  the  medical  profession,  who 
testified  to  the  practical  value  of  the  patented 
dressing,  seira  to  have  had  any  difficuliy  in 
understanding  and  applying  the  description 
contained  in  the  patent. 

In  Webhter  Lotun  Co.  v.  Biggins,  105  U.  S. 
580  [26:  1177].  where  the  sufliciency  of  a  de- 
script  ion  was  in  question,  it  was  held  that  a 
specification  in  letters  patent  is  sufficiently 
riear  and  descriptive  when  expressed  in  terms 
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intelligible  to  a  person  skilled  in  the  art  to 
which  it  relates. 

The  next  contention  is,  that  as  the  plaintiffs' 
patented  dressing  was  composed  of  materials 
whose  specific  virtues  and  modes  of  operation 
were  well  known,  there  was  no  invention 
shown  in  combining  them  in  the  manner  de* 
scribed.  It  is,  indeed,  true  that  the  patentee 
did  not  claim  to  have  been  the  first  to  suggest 
the  use  of  cotton  fiber  as  a  means  of  excluding 
germs  from  wounds  or  from  tbe  article  to  ho 
protected.  Nor  did  he  claim  to  have  first  dis* 
covered  the  antiseptic  qualities  of  boracic  acid 
or  tbe  hygroscopic  property  of  glycerine.  But 
the  patentee  was  the  first  to  perceive  that  by 
combining  these  articles,  in  the  manner  hie 
pointed  out,  there  would  be  formed  a  conven- 
ient and  permanent  dressing  with  the  desirable 
qualities  of  the  several  constituents.  The  com- 
plainant's evidence  satisfactorily  shows  that,  in 
such  a  dressing,  the  cotton  acts  as  a  screen  to 
exclude  germs  and  as  a  vehicle  to  hold  the 
other  ingredients;  that  tbe  boracic  acid  pos- 
sesses marked  antiseptic  qualities,  but  is  liable, 
if  used  alone,  to  dry  on  the  cotton  and  to  form 
crystals,  which  impair  the  antiseptic  qualities 
of  the  acid,  and  which  mechanically  scratch  or 
irritate  the  sensitive  surface  of  a  wound;  and 
that  the  glycerine,  owing  to  its  property  of  ab- 
sorbing moisture  from  tbe  atmosphere,  keeps 
the  boracic  acid  from  hardening  or  crystaliz- 
ing,  and  besides  adds  somewhat  to  the  healing 
and  preservative  power  of  the  dressing. 

*The  merits  of  the  complainant's  in-  [568 
vention  received  immediate  and  wide-spread  re- 
cognition, and  the  article  came  into  use,  not  only 
to  protect  animal  substances  for  alimentary  pur- 
poses, but.  and  chiefly,  to  protect  wounds  from 
infection  and  suppuration.  It  was  introduced 
into  hospitals  and  into  tbe  private  practice  of 
physicians,  and,  in  fact,  has  become  a  staple 
article  for  medicinal  purposes. 

But  it  is  further  contended  that  there  was 
no  novelty  in  complainant's  invention,  because 
it  had  been  anticipated  by  others.  To  sustain 
this  contention  the  defendant  put  in  evidence 
an  article  published  in  the  American  Journal 
of  Pharmacy  for  November,  1871,  at  pai^e  516, 
where  it  is  stated  that  Professor  Gubler,  at  a 
recent  meeting  of  the  Academy  of  M^'dicine, 
bad  exhibited  somespecimens  of  wadding  pre* 
pared  by  saturating  it  with  a  certain  qtianlitv 
of  glycerine,  which  he  had  found  to  render  ft 
permeable  to  all  medicinal  liquids,  without 
causing  it  to  lose  any  of  its  suppleness  and 
lightness.  Also,  an  article  in  the  same  j'uir. 
nal,  for  March.  1867,  at  paee  149.  wherein  Dr. 
Adolphus  stated  that  "  applied  to  suppurating 
surfaces  which  are  painful  and  produce  an 
ichorous  pus,  glycerine  dre8sings  chanire  tbe 
abnormal  condition  by  arresting  tbe  di  gener- 
ating process,  through  its  antisceptic  and  as- 
tringent prnperlies."  The  defendani  liki^wine 
put  in  evidence  a  copy  of  The  Druirgists'  (Cir- 
cular &  Chemical  Gazette,  for  June,  1875, 
wherein  there  is  an  account  of  treatment  i»y 
Dr.  Etlmunds.  in  the  case  of  an  amputated 
thigh,  by  dressing  of  lint  steeped  in  a  hot  so- 
lution of  boracic  acid,  with  most  saiisraclory 
results  in  preventing  putrefactive  dischHrgp. 

Undr)ubtedly  this  evidence  shows  that  the 
specific  qualities  of  glycerine  and  of  borHcio 
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acid  were  known,  and  that  ibosc  articles  had 
been  successfully  used  in  the  instances  nar- 
rated. But  we  agree  with  the  court  below  in 
thinking  that  *'  this  evidence  does  not  disclose 
that  any  one  prior  to  Am  Ende  accomplished 
what  he  has  described  and  claimed;  that  the 
fact  that  others  had  done  something  quite  sim- 
ilar.and  had  used  sepurately^or  in  differentcom- 
binations,  the  ingredients  of  his  claim,  should 
not  affect  his  patent.  All  that  is  described  in  the 

Srior  publications  the  defendant  may  use  with 
►69j  perfect  *immijnity.  They  may  use  '  lint 
ateepttd  in  a  hot  saturated  solution  of  boracic 
acid/  or  '  wadding  saturated  with  a  certain 
quantity  of  glycerine.*  or  boracic  acid  dissolved 
in  glycerine;  but  they  should  not  ))e  permitted 
to  use  cotton  combined  with  a  solution  of  bo- 
racic acid  and  glycerine  in  the  manner  de- 
scribed in  the  specification,  fox  that  belongs  to 
Am  Ende." 

Errors  are  complained  of  in  the  action  of  the 
court  below  in  overruling  defendant's  excep- 
tions to  the  master's  report.  So  far  as  those 
exceptions  are  based  on  the  computations  and 
findings  of  the  master,  under  the  evidence  be- 
fore him.  as  to  the  profits  made  by  the  de- 
fendant, we  see  no  reason  to  differ  with  the 
court  below  in  overruling  them.  The  claim 
that  appellants  should  be  allowed,  as  part  of 
the  cost  of  the  borated  cotton  during  the  pe- 
riod covered  by  the  accounting,  interest  on 
plant,  and  capital  invested,  calls  for  more  par- 
ticular notice. 

A  similar  claim  was  disallowed  in  the  case 
of  Providence  Jiubber  Co.  v.  G'Odyear,  76  U. 
8.  9  Wall.  804  [19;  571].  but  it  is  claimed  that 
in  Goulds  Mfg.  Co.  v.  Cowiwj.  105  U.  S.  257 
[26:  988],  such  an  item  was  allowed.  In  the 
latter  case,  which  this  court  htylcd  an  "  excep- 
tional one,"  it  was  said  that,  in  charging  the 
defendant  with  profits,  he  should  be  allowed 
for  '*  the  use  of  tools,  machinery,  power,  and 
other  facilities  employed  in  the  manufacture." 
It  may  be,  as  was  observed  by  the  court  below 
in  the  present  case,  that  it  did  not  appear,  in 
Goulds  Mfg,  Co.  v.  Cowing,  but  that  the  use  of 
the  tools,  machinery,  and  power  was  a  hired 
use.  At  any  rate,  in  that  case,  the  infringe- 
ment consisted  in  making  and  selling  a  pump, 
which  was  the  only  one  that  could  successfully 
compete  with  that  controlled  by  the  patent, 
and  the  machinery  was  used  for  no  other  pur- 
pose. In  the  present  case,  the  defendant's 
plant  and  real  estate  were  used  for  several 
other  and  wholly  different  kinds  of  manufact- 
ure than  the  patented  article,  and  the  evidence 
offered  to  distinguish  between  the  profits  de- 
rived from  the  use  of  the  plant  and  real  estate 
for  making  the  borated  cotton  and  those  at- 
tributable to  the  other  sources  of  profit,  was 
not  suflScient  to  enable  the  master  to  make  n 
satisfactory  apportionment  or  allowance  for 
interest  on  the  investment. 

We  do  not  wish  to  be  understood  as  holding 
1^ 70] that  in  no  case  *where  the  plaintiff's  dam- 
ages are  measured  by  the  defendant's  profits, 
ought  there  to  be  an  allowance,  in  the  latter's 
favor,  of  interest  on  the  money  invested  in  the 
plant.  Nor  do  we  say  that  such  an  allowance 
may  not  be  properly  made,  even  where  the  use 
of  the  plant  is  not  wholly  restricted  to  making 
the  infringing  article.  But  the  evidence,  in 
fuch  a  case,  should  enable  the  master  to  satis- 
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factorily  apportion  the  interest  between  tlie 
several  kinds  of  business. 

The  appellant  further  complains  of  the  ac- 
tion of  the  master  in  disallowing  the  sum  of 
$15,000  per  annum  for  salary  of  the  president 
of  the  defendant  company.  The  defendant 
introduced  evidence  tending  to  show  what 
would  be  reasonable  compensation  for  such 
services  as  were  performed  by  the  president, 
but  did  not  show  what  sum.  or  that  any  sum 
was  actually  paid  him.  To  have  allowed  sal- 
aries, which  had  never  been  paid,  would  have 
been,  as  was  said  in  Providence  Rubber  Co.  v. 
Goodyear,  to  permit  a  dividend  of  profits  un- 
der the  guise  of  salaries. 

Other  exceptions  that  were  taken  to  the 
master's  report  were  satisfactorily  disposed  of 
bv  the  court  below,  and  did  not  call  for  further 
discussion. 

The  decree  of  the  circuit  court  is  accordingly 
affinned. 


K  SARLLS,  Plff.  in  Err., 

V. 

UNITED  STATE:S. 
(See  S.  C.  Iteporter^s  ed.  670  577J 

Spirituous  liquor,  what  is. 

Lager  beer  is  not  a  *'ai»irituous  liquor  or  wine** 
within  the  nicaniiiK^  of  V.  S.  itev.  Stat,  fi  2139. 

[No.  872.] 
Submitted  Nov.   16.  1S03.     Decided    April  9, 

IS04. 

IN  ERROK  to  the  Dislrict  Court  of  the 
United  States  for  the  Western  District  c»f 
Arkansas,  to  review  a  judgment  of  conviction 
and  sentence  of  R.  Sarlls,  for  introducing  intc) 
the  Indian  country,  ten  gallons  of  higcr  beer, 
alleged  to  be  spirituous  liquor.  Rev-in^rd,  irith 
dinetions  to  quash  the  indictment  and  discharge 
the  defendant. 

Tiie  facts  arc  stated  in  the  opinion. 

Mr.  A.  H.  Garland  for  plaintiff  in  error. 

Mr,  Holmes  Conrad,  Assistant  Atty. 
Gen,,  for  defendant  in  error. 

*  Mr.  Justice  Shiras  delivered  the  [571 
opinion  of  tlic  court  : 

At  the  May  term,  1802,  in  the  District  Court 
of  the  United  States  for  the  Western  District 
of  Arkansas,  the  plaintiff  in  error  was  indicted 
and  convicted  of  introducing,  at  the  Choctaw 
Nation,  in  the  Indian  country,  ten  gallons  of 
lager  beer,  which  the  indictment  averred  were 
"spirit nous  liquors."  and  the  introduction  of 
which  into  the  Indian  country  was  made  an 
offense,  punishable  by  fine  and  imprisonment, 
bv  section  2139,  Revised  Statutes  of  the  United 
States. 

That  section  is  in  the  following  terms: 

"No  ardent  spirits  shall  be  introduced  un- 
der any  pretense  into  the  Indian  country. 
Every  person  (except  an  Indian  in  the  Indian 
country)  who  sells,  exchanges,  gives,  barters, 
or  disposes  of  any  spirituous  liquors  or  wine  to 
any  Indian  under  the  charge  of  any  Indian 
superintendent  or  agent,  or  introduces  or  at- 

NoTS.— .^a  to  constitutionality  of  laws  reifukMng 
sale  of  liquors,  tee  note  to  Fostor  v.  Knn^^  f^,  MB. 
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iL-mpfsto  iDtroduce  any  spirituous  liquor  or 
wioe  into  the  Indiao  country  shall  be  punish- 
able by  imprisonment  for  not  more  than  tv;o 
yoHH)  and  by  a  line  of  not  more  than  three 
hundred  dollars.  But  it  shall  be  a  suthcieut  ac- 
fcrisc  to  any  chari^e  of  introfluciiiir  or  attonipt- 
iu?  to  introduce  iiijuor  into  il.e  Intaau  country 
that  the  acts  chaiLji-d  wen-done  by  order  of  or 
umli'r  autliorily  from  tlH»  War  Department,  or 
any  olliccr  duly  aulhorizcd  l!:ereuoto  by  Ihu 
War  Drfuirtmeul." 

Il  apptais  that  such  a  provision  wis  orisi- 
nallv  <  nacted  ou  the  !uh  of  J;ilv,  Ib'M,  was 
amended  by  acts  of  14th  of  Mufii.  1  vll,  and 
*^'7lh  of  Feliruury,  lb77,  and  was  in(  .uded  in 
liie  iCexised  Statules  as  said  ^c(.'ti«>u  -WSi), 

\l  was  contended,  on  beL.ilfot  tlic  defend- 
ant, in  tin;  court  below,  that  In^cr  beer  is  not 
•'spir.tuous  litjuor  or  wine"  wiiliin  the  mean- 
in«r  of  those  terms  in  the  statute,  and  that, 
tljdcfore.  the  delendant  was  wrongly  con- 
victed. The  court  below  refused,  on  rcquevl, 
to  .so  instruct  the  jury,  and  to  this  refusal  nud 
to  the  judjimenl  of  the  roun  senten«in<5  the 
dcti-ndant  to  pay  a  fine  of  two  hundred  and 
lifty  dollars,  ami  to  be  imprisoned  for  a  term 
of  three  months,  error  is  asb.i;;!ied. 

It  thus  appears  that  the  sole  question  pre- 
.■»72|^ented  for  our  consi deration  *l)3'  this  rec- 
ord is  whether  *'lai»cr  beer"  is  a  "spirituous  li- 
quor or  wine."  The  only  evidence  ou  this  sub- 
ject, disclosed  by  the  rect)rd,  was  to  the  elTect 
that  lairer  beer  is  a  malt  liquor,  and  is  intoxicat- 
in?.  Toenable  us  to  solve  the  question  we  must 
look  to  the  popular  sij^nitlcatiou  of  the  terms 
used,  and  also  to  the  phraseology  of  other 
statiiies  of  the  United  States  in  which  like 
tern.s  appear.  We  are  likewise  entitled  to  any 
li;^ht  that  maybe  thrown  on  the  subject  by 
the  decisions  of  respectable  courts  which  have 
had  to  construe  simdar  terms  in  penal  statutes. 

The  Century  Dictionary  define**  spirit uoub 
liqaorn  as  "containing much  alcohol;  distilled, 
wheiber  pure  or  comprmndcd,  ns  iliHtinfjvinhed 
from  ftrmented;  ardent:  Bpi)lio<l  to  a  liquor 
for  drinking."  McUt  liqitor  is  defined  by  the 
«ame  authority  as  "a  general  term  for  an  alco- 
holic beverage  produced  merely  by  the  ferment- 
ation of  malt,  as  opposed  to  those  obtained  by 
distillation  of  malt  or  mash." 

W'eb>ter  defines  the  word  "spirituous"  as 
rum,  whiskv,  brandy,  and  other  distilled  11- 
qtiors,  as  distinguished  from  wine  and  malt 
liquors.  Worcester  says  that "  ardent  spirits  " 
is  tt  term  applied  to  litpiors  obtained  by  dis- 
tillation, such  as  rum,  whisky,  brandy,  and 
t:in. 

So  far,  therefore,  as  popular  usacce  goes,  ac- 
ronling  to  the  leading  authorities,  "lager 
l)eer,"  as  a  malt  li(iuor  made  by  fei mentation, 
is  not  inehwled  in  tiie  term  "  spirituous  liquor," 
the  residt  of  distillation. 

Lnnking  to  other  statutes  of  the  United 
Stall's,  we  find  that  the  t^rms  *' spirituous  li- 
<piors"  or  "distilled  spiiiis,*'  and  "malt  li- 
quors," are  not  used  as  synonyirious.  On  the 
eonirary,  they  are  trenled  as  dilTerent  sub- 
stances, and  in  the  system  of  rever.ue  restric- 
tions, in  providing  lor  their  manufacture  ond 
sale,  they  are  regarded  as  distinct.  Tims,  in 
section  S244,  Revised  Statutes,  it  is  provided, 
•*  Wholesale  dealers  in  malt  liquors  shall  pay 
fifty  dollars.     Every  person  who  sells  or  oUers 
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for  sale  mail  liquors  in  larger  quantities  than 
five  tralloiis  at  one  time,  but  who  does  not  deal 
in  .x/),///'//(y,7.9  U*j'  on,  si. all  be  regarded  as  a 
\\h<  tode  dev.ier  iu  undt  liquors.""  \nd  in  tho 
Same  section  it  is  enabled  that  "every  person 
wii«»  ^iii;inijl.i(Jiires  iVrmented  liquors  of  [»>  7  *J 
a!iy  n-.uie  or  dt."*eiip'iou  for  sale,  from  ujalt, 
w.Moiiy  or  in  part,  or  from  any  substitute  Ihere- 
for,  shall  be  du  tned  a  brewer,"  and  *"  shall 
pay  one  hundred  dollais;"  and  "  recti:'.' rs  of 
diNliiled  sp'jiKsnall  pay  two  hundred  dull  irs;** 
•*  wh  )k-i:iie  li(|Uf?r  de;d(»rs  .•'Indl  pay  rne  hun- 
ched d' 'liars/'  and  "  wlnde-ale  dealiVi;  iu  mult 
licpinri  .shall  pay  fifty  dollars." 

Surh  pr«)vi>ions  m-m  to  plainly  distinguish 
"malt  liqur»rs,"  the  product  of  lermeiif  >;i'.n, 
from  "  spirituous  liquors,"  the  result  of  dis- 
tillation. 

.Most  of  the  decisions  to  which  our  attcidioo 
has  licen  direcu-d  are  to  the  same  effeci. 

A  New  Ilamishire  siatule  iu  terms  tJf « l.jrpci 
thai  the  words  "spirituous  iicpiors  "  siiall  be 
tai<en  to  include  intoxieafiu-;  liquors  and  all 
mixed  liquors,  any  part  cf  which  is  spirit i:ou» 
or  iutOMca'inir.  But  the  supreme  ci»uri.  in 
SCfffe  V.  Afhnt7M,  51  X.  Jf.  300,  held  that  ale, 
])orler,  and  elder  were  not  wiihin  the  ssaiutc; 
that  the  indictment  charged  the  >  do  of  ".spirit- 
uous liquors"  only;  thai  fermejiled  liquor  sure 
not  in  common  parlance,  spirituous  liquois, 
and  that  the  fact  that  ale  contains  from  four 
to  ten  ]}QT  cent  of  oleohol  which  CJin  be  sepa- 
rated from  it  by  distillation  dcx'S  ui>t  bring  il 
within  the  cla<:s  of  liquors  called  spirituous. 

In  Co'/i.  v.  Ore//,  2  Giay,  5U2.  01  Am.  Dec. 
476,  Metcalf,  </.,  said:  "AH  spirituous  liquors 
are  intoxicating,  yet  all  intoxicating  liijuort 
are  not  spirit t ions.  In  common  parlance, 
spirituous  liquors  mean  distilled  liquors.  Fer- 
mented liquors,  though  intoxicating,  are  not 
spirituous." 

In  y'i/iUr  ▼.  Stfttr,  90  Ala.  047,  it  wa**  said: 
"  Malt  liquor  has  neither  vinous  or  spirituous 
liquors  as  an  ingredient.  .  .  .  Spirituous 
liquor,  vinous  liquor,  and  malt  liquor,  are  not 
synonymous  terms,  but  each  refers  to  a  liquor 
separate  and  distinct  from  each  other.  Lager 
beer  is  a  malt  liquor,  ancl  the  courts  take  judi- 
cial notice  of  this  fact.  .  .  .  The  staHile 
having  prohibited  the  sale  of  spirituous  and 
vinous  liquors  only,  malt  liquors  are  not  in- 
cluded. It  was  error,  therefore,  to  have 
charged  the  jury  that  a  .sale  of  lager  beer  was 
a  violation  of  the  local  law." 

•There  are  other  cases  in  which  the  [574 
terms  were  similarly  construed  by  state  eoarts» 
but  which  it  is  unnecessary  heie  to  cite. 

In  the  District  Court  of  the  United  States 
for  the  District  of  .Montana  (Uc  McDonough,  4.9 
Fed.  Hep.  800)  it  was  held  that  beer  is  not  a 
spirituous  liquor,  within  the  meaning  of  the 
statute  l>efnie  us;  and  we  have  bein  referred 
to  a  case  to  the  same  effect  in  the  Disuict  Court 
of  the  Inited  States  for  the  Kaslern  District  of 
Texas,  hut  which  case  is  not  repiuted. 

In  llolhmler  v.  Mi'dnu,  149  U.  S.  o^G 
[37:  S({0|.  this  court  ie\eiMd  llie  Circuit  Court 
of  the  Uidled  States  for  J  he  Southern  Di-lri^t 
of  New  York,  for  eon  -iruiug  in  scctiv>u  2n*27, 
Revised  Statutes,  the  word  *Mi«|Uors,"  as  iu- 
cduding  beer,  and  it  was  said  that  "  it  may  he 
l;dd  (h>wn  as  a  general  proposition  that  where 
the  term    liquor 'is  used  in  a  special  sense, 

$»7 


67i-(rn 


SUPRE^fE  COUKT  OF  THE  UNITED  STATES. 


Oct.  Tbkm, 


spirituous  and  distilled  beverages  are  intended, 
in  coniradislinciion  to  fermented  ones." 

To  the  contrary  of  these  definitions  and  de- 
cisions, the  principal  case  is  that  of  State  y. 
Qien^  98  ^f.  C.  720,  the  reasoning  and  conclu- 
sion wherein  were  adopted  by  the  court  below. 
That  was  a  case  where  a  statute  of  North 
Carolina  prohibited  the  introduction  and  sale 
of  spirituous  liquors,  and  the  court  held  those 
terms  to  be  generic,  and  to  include  all  intoxi- 
cating liquors  containing  alcohol,  whether  dis- 
tilled, fermented,  or  vinous. 

The  reasoning  on  which  such  a  conclusion 
is  reached  excludes  the  common  and  popular 
tiguificMtion  of  the  words  and  finds  the  mean- 
ing of  the  statute  in  the  fact,  true  in  a  scien- 
tific i^ense,  that  alcohol  is  found  in  fermented, 
■8  well  as  in  distilled  liquors,  and  that  the 
purpose  of  the  statute  is  to  prevent  the  mis- 
chief occasioned  by  the  use  of  intoxicating 
drinks. 

We  cannot  agree  with  this  method  of  read- 
log  a  penal  statute.  The  purpose  of  such  a 
statute  is  to  notify  the  public  of  the  legislative 
intent,  not  to  furnish  scientific  definitions. 
That  intent  is,  in  most  cases,  to  be  found  by 
giving  to  the  words  the  meaning  in  which  they 
are  used  in  ordinary  speech. 
075]  *Nor  can  courts,  in  construing  penal 
statutes,  safely  disregard  the  popular  significa- 
tion of  the  terms  employed,  m  order  to  brinp 
acts,  otherwise  lawful,  within  theefi'ectof  such 
statutes,  because  of  a  supposed  public  policy  or 
purpose.  The  danger  of  substituting  for  the 
meaning  of  a  penal  statute,  according  to  the 
popular  and  received  sense,  the  conjecture  of 
Judges  as  to  a  supposed  mischief  to  be  cor 
rectvd,  is  pointed  out  l)y  Chief  Justice  Marshal, 
when,  in  the  case  of  United  Sfntcs  v.  Willb'r 
ger,  18  U.  S.  5  Wheat.  96  [5:  42|,  he  said:  *'To 
determine  that  a  case  is  within  the  intention  of 
a  statute,  its  language  must  authorize  us  to  say 
so.  It  would  be  dani^erjus,  indeed,  to  carry 
the  principle  that  a  case  which  is  within  the 
reason  or  mischief  of  a  statute  is  within  its 
provisions,  so  far  as  to  punish  a  crime  not 
enumerated  in  the  statute,  because  it  is  of  equal 
atrocity,  or  of  a  kindred  character,  with  those 
whicii  are  enumeratea.  If  this  principle  has 
ever  been  recognized  in  expounding  criminal 
law,  it  has  t)een  in  cases  of  considerable  irrita 
tion,  which  it  would  be  unsafe  to  consider  as 
precedenla  forming  a  general  rule  for  other 
cases." 

There  is  a  diflference,  overlooked  by  the  court 
below,  between  the  language  of  the  North 
Carolina  statute  and  of  section  2139.  in  that 
the  former  uses  only  the  words  "spirituous 
liquors,"  but  in  the  latter  the  words  are  *'spir 
Ituous  liijuors  or  wines." 

That  by  the  term  "spirituous  liquors," used 
tlone  in  a'  statute,  it  may  with  some  plausabil- 
Ity  be  contended  the  Icffislature  meant  tosigni 
fy  all  intoxicating  drinks.  But  the  case  is 
quite  difTeient  when  '*  wines"  are  added  to  the 
articles  prohibited.  In  that  case  it  is  evident 
that  the  legislature  did  not  think  that  all  in- 
toxlcjiting  drinks  were  included  in  the  terms 
••spiriiuous  liquors,"  or  they  would  not  have 
named  **  wines."  Under  the  construction  put 
by  the  court  below  on  the  words  "spiriiuous 
liquors,"  as  including  all  liquors  that  are  in- 
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toxicating,  and  hence  as  including  lager  beer, 
the  word  "wines"  is  useless  in  the  statute. 

If,  then,  lager  beer  is  not  reasonably  within 
the  terms  of  the  statute  as  a  "spirituous  liquor," 
can  it  be  said  to  be  included  in  the  term 
"wines?" 

♦Tacitusdoes,  indeed,  in  his  account  of [5 70 
the  customs  of  the  ancient  Qcrmans,  speak  of 
their  using  a  liquor  made  from  barlev — "  tor- 
ruptuB  in  quendam  Hmititudinem  vini"  "  fer 
mented  into  a  kind  of  resemblance  to  wine." 
This  passage  is  one  of  the  earliest  references  we 
have  to  malt  liquor.  That  it  was  potent,  we 
learn  from  the  same  author,  who  tells  us  that 
thederman  warriors  would  deliberate  upon  and 
form  their  designs  when  sober,  and  then  get 
drunk,  presumably  on  this  barley  wine,  and 
carry  their  projects  into  effect. 

But  if  beer  is  like  wine,  in  its  appearance 
and  effects,  it  is  plainly  not  wine,  either  in  its 
popular  or  technical  meaning. 

In  State  v.  Moore,  5  Black f.  118,  it  was  said: 
"This  was  an  indictment  for  retailing  port 
wine  by  small  measure  without  license.  The 
prosecution  is  founded  on  that  part  of  the  act 
relative  to  crime  and  puubhmeot  which  for- 
bids the  sale  of  spirituous  liquors  by  a  less 
quantity  than  a  quart  at  a  time  without  license. 
That  is  a  penal  statute,  and  must  be  strictly 
construed.  We  are  not  at  liberty  to  extend  its 
meaning  beyond  its  exact  literal  sense.  Spirit 
is  the  name  of  an  infiammahle  liquor  produced 
by  distillation.  Wine  is  the  fermented  juice 
of  grapes,  produced  by  fermentation.  W^e 
cannot  so  confound  the  signification  of  these 
i^eneral  terms  as  to  call  wine  a  spirituous 
liquor.  We  think  port  wine  is  not  within  the 
provisions  of  the  statute.  If  its  omission  is  an 
evil,  the  courts  have  no  power  to  remedy  it." 

The  supreme  court  of  Tennessee,  in  Smder- 
Un  V.  State,  2  Humph.  315,  said:  "The  ques- 
tion for  constderatiou  is,  whether  wine  is  a 
spirituous  liquor,  within  the  meaning  of  the 
statute.  We  think  it  is  not.  Wine  m  a  fer- 
mented liquor.  Spirits  are  distilled  liquors. 
This  distinction  exists,  not  only  in  common 
parlance,  but  is  recognized  by  chemists  and 
physiologists.  We  therefore  think  that  the 
words  'spirituous  liquors' embrace  those  which 
are  produced  by  distillation,  but  not  those  pro- 
duced by  fermentation." 

Since  this  cause  was  tried,  an  amendatory 
Act  has  been  passed  by  Congress,  approved  July 
23, 1892.  *providing  that  the  section  shall  [577 
read  as  follows:  "No  ardent  spirits,  ale,  beer, 
wine,  or  intoxicating  liquor  or  liquors  of  what- 
ever kind  shall  be  introduced,  under  any  pre- 
tence, into  the  Indian  country.  Every  person 
who  sells,  exchanges,  gives,  barters,  or  disposes 
of  any  ardent  spirits,  ale,  beer,  wine,  or  inlox 
icating  liquors  of  any  kind  to  any  Indian 
under  charge  of  any  Indian  superintendent  or 
agent,  or  introduces  or  attempts  to  introduce 
any  ardent  spirits,  ale,  wine,  beer,  or  intoxi- 
cating liquors  of  any  kind  into  the  Indian 
country,  shall  be  punished  by  imprisonment 
for  not  more  than  two  years,  and  by  fine  of  not 
more  than  three  hundred  dollars  for  each 
offense." 

This  would  seem  to  show  that  Congress  re- 
garded the  Act,  as  it  previously  stood,  as  not 
mcluding  ale  and  beer  in  its  term^.     At  any 


1893 


PiiEdsoM  V.  Russell. 


577-580 


rate,  the  temptation  to  the  courts  to  stretch  the 
law  to  cover  ao  acknowledged  evil  is  now  re- 
moved. 

The  judgment  of  the  court  below  is  reversed, 
and  (he  cauFe  remanded  with  directions  to 

?|UMSh  the  indictment,  and  discharge  the  de- 
endant.    Eeversed, 


DAVID  8.  PRESSON.  Collector  of  Customs 
for  the  Port  of  Gloucester,  Flff.  in  Err,, 

V. 

EDWARD  T.  RUSSELL  et  au 
(See  S.  C.  Reporter*8  ed.  677-58L) 
Action  to  recover  back  duties, 

Ao  action  to  recover  back  duties  illefrally  exacted 
cannot  be  maiotnlned  If  the  statutory  require- 
ments in  res^tect  of  notice  were  not  complied 
with  as  provided  by  U.  S.  Rev.  Scat.  86  2981,  301L 

[No.  315] 
Submitted  March  22,  189^,     Decided  April  9, 

1894. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Mnssnrhu- 
setts,  to  review  a  indL'ment  in  favor  of  plain- 
tiffs. Edward  T.  Kti^sell  et  al ,  against  David 
S.  Prrsson.  Collector  of  Customs,  for  the  re- 
covery of  duties  illegally  exacted  on  imported 
goofis.  Revrrsed,  with  direction  to  enter  judg- 
ment for  defen  dant. 

Statement  by  Mr.  Chief  Justice  Fuller: 
This  was  an  action  to  recover  duties  alleged 
to  have  been  unlawfully  assessed,  and  was 
tried  by  the  circuit  court,  without  a  jury,  upon 
the  following  agreed  statements  of  facts: 
678]  ***The  plaintiffs,  on  the  nineteonth  day 
of  January, 1888,imported  from  Monireal.Cau., 
into  the  port  of  St.  Albans,  Vt.,  one  hunt! red 
barrels  of  dry  salted  codfish  consigned  to  Jf»hn 
8.  Story,  to  be  by  him  entered  at  the  custom 
house  Ht  St.  Albans,  and  thence  to  be  immedi- 
ately transported  in  bond  to  the  port  of  Glou- 
cester, Mass.,  consiirned  to  the  plaintiffs.  The 
goods  were  entered  at  the  custom  house  at  St. 
Albans  on  the  nineteenth  day  of  Janunry. 
Ib88,  by  Story,  as  'one  hundred  barrels  pickled 
cod/  and  were  immediately  transported  in 
bond  to  Gloucester  and  entered  by  the  plain- 
tiffs at  the  custom  house  in  Gloucester.  The 
fish  were  imported  in  dry  flour  or  sugar  bar- 
rels, incapable  of  containmg  liquids,  and  had 
never  been  pickled,  but  had  been  cured  with 
dry  salt,  and  were  not  at  the  time  of  their  im- 
portation what  is  known  as  'pickled  fish,'  but 
were  dry  salted  fish;  each  barrel  contained  two 
hundred  and  thirty  eicht  pounds  of  fish.  The 
defendant,  then  collector  of  customs  for  said 
port  of  Gloucester,  demanded  and  collected 
upon  each  pound  of  said  fish  a  duty  of  one 
cent,  amounting  in  the  whole  to  the  sum  of 
two  hundred  and  thirty-eight  dollars,  a  sum 
which  the  plaintiffs  claimed  was  not  due  and 
payable  as  duties,  and  exacted  payment  of  the 

NOTB.— ^«  to  Ven  (f  United  States  for  duties,  see 
DOte  to  United  States  v.  850  Chests  of  Tea«  6: 7C2. 

As  to  action  to  recover  back  duties  paid  under  pro- 
test: protest,  how  made,  and  its  effect,  see  note  to 
Greely  v.  Thompson,  18: 897. 
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same  from  the  plaintiffs,  who  made  payment 
thereof  to  the  said  defendant  under  protest 
and  in  order  to  obtain  possession  of  said  mer- 
chandise. 

*'The  plaintiffs,  being  dissatisfied  with  the 
decision  of  the  collector  assessing  the  said  duty 
upon  the  said  fish,  gave  to  him  due  and  season- 
able noiiee  thereof  in  writinir,  setting  forth 
therein  distinctly  and  st^cifically  the  groimds 
of  their  objection  thereto,  and  duly  and  sea- 
sonably appealed  to  the  Secretary  of  the  Treas- 
ury, who  affirmed  the  said  decision  of  the  said 
collector,  and  the  plaintiffs  seasonably  brought 
tliis  suit  to  recover  the  said  sum  of  one  bun- 
dled and  nineteen  dollars,  so  exacted  and  paid 
to  the  said  defendant  for  customs  duly  upon 
said  fish. 

"The  writ  and  pleadings  may  be  referred  to, 
also  annexed  copy  of  protest,  and  copy  of  in- 
voice also  annexed. 

"U|)on  the  foregoing  facts  It  is  agreed  that 
the  court  may  enter  such  Judgment  as  the  law 
requires." 

*The  protest  read  thus:  "We  under-  [579 
stand  thnt  you  have  assessed  duties  at  the  rate 
of  one  cent  per  lb.  as  'pickled  fish,'  whereat 
they  are  'dry  fish.'  and  the  duty  should  be  but 
one  half  cent  per  lb.  We  hereby  protest  against 
your  asj^essment  of  one  cent  per  lb.."  etc. 

The  invoice  stated  the  actual  cost  of  the  fish 
at  $523  60. 

The  circuit  court  held  that  salt  fish  in  barrels 
were  not  subject  to  duty  under  the  Tariff  Act 
of  1883,  and  gave  judgment  for  the  plaintiff  in 
the  sum  of  $238,  to  review  which  this  writ  of 
error  was  brought. 

Mr,  Edward  B.  Whitneyt  Assistant 
Atf/.  Gen.,  for  plaintiff  in  error. 

Mr  Frederic  Cunningham  for  defend- 
ants in  error. 

Mr,   Chief  Justice   Fuller   delivered   the 

opinion  of  the  court: 

Schedule  G  of  the  Act  of  March  8,  1883  (28 
Stat,  at  L.  488.  503,  504,  chap.  121)  contained, 
untler  ihc  heaflicg.  "Fish,"  these  paragraphs: 

"Salmon,  pickled,  one  cent  per  pound; other 
fish,  pickled,  in  barrels,  one  cent  per  pound. 

"Foreign  caught  fish,  imported  otherwise 
than  in  barrels  or  half  barrels,  whether  fresh, 
smoked,  dried,  sailed  or  pickled,  not  specially 
enumerated  or  provided  for  in  this  Act.  fifty 
cenls  per  hundred  i>ounds." 

"Salmon,  and  all  other  fish,  prepared  or  pre- 
served, and  prepared  nieai^  of  all  kinds,  not 
specially  enumerated  or  provided  for  in  this 
Act.  twenly-fivc  per  centum  ad  valorem." 

These  fish  w^ere  entered  as  "pickled  cod,** 
and  were  in  barrels,  and  the  collector  assessed 
them  under  the  first  of  the  aboye  three  para- 
crraphs,  but  as  it  was  admitted  on  the  trial  that 
the  fish  had  never  been  pickled  but  had  been 
cured  with  dry  salt,  this  must  be  treated  as 
erroneous;  and,  being  in  barrels,  they  were  not 
within  the  second  paragraph,  whicli  *ap  [580 
plied  only  to  fish  "imported  otherwise  than  ia 
barrels  or  half  barrels." 

As,  however,  the  fish  were  preserved  by  be- 
ing dry  salted,  wc  are  of  opinion  that  they 
came  within  the  third  paragraph,  and  were 
subject  to  the  ad  valorem  duty  there  specified. 

But  the  action  cannot  be  maiiHaioed  if  the 
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statutory   requirements   Id    nspeet  of  notiic  uotelaagificdas'TUKh,"  inUieT.»rilIActof  March 

were  Dot  complied  wiih.     Tlcv.  i>U\i.  gj^  2031.  3,  litetl. 

SJJll.     While  .s«;(h  protest  unci  not  be  techui-  2.  Thecomm<'rcial  desmnatiouof  an  anitio,  jsnoi 

c'iilly  ]T('(ise,  it  must   '•(leliuiiely  anci  specili-  a  inuiiur  ot  wbich  courts  van  take  Judicial  notice 

cn'r."  set  tortli  ibe  urounds  «»f  the  importer's  but  is  u fact  to  be  proved  i ike  any  other,  by  ovi- 

i"!»j  rtioiis,  to  the  end  that  the    olkcior  may  dencc. 

ii.ivr  S' asnnabk-  opportuidty  to  renujve  them,  3.  ^'o  excoption  is  neccs^^nry,   in  cnae  of  special 

and  ll.iil  tl;c  irr-porlor  may  not  raise  other  ob-  flndini^s  by  iJio  court  to  r.ii-o  tl:oques:mn\vIiotb- 

jcli-  >.s  ihaf.   il.osc  on  w'hieh  he  noted,  after  er  tijofact- lound  tupi  ort  iho  ju.l^Mnent. 

\Uc  I. II  in-   s  is  cl'  <(d  and  the  money  paid  into  *•  ^cwrl  optra  •.-!;>-;>  slieild  }»o  cl:»ss"il  us  raanu- 

tlu    lion  urv.     Ihnmnn  v.  lioU.d'on,  ante,  p.  facrun-s  cnmpo-Mi  in  irrt  of  moral  under  sched- 

^ .. ..                '                                              ♦          »  F  uiQ  (;^  (,f  .,,^.  ,^^.1  ^,,  >[,„.^.h  3.  IS^^^l,  and,  therefore, 

"".,v  .     .        1          «i       1     •        *•        •          1    .  dutia'olc  al  toll  •, -iiv»*  !  vT  {Ttit. 

IliK  involves  the  desmnutiou  in  Mibstmce,  r^     o-i  i 

tb'M.'jii  e\aci  an  .-.ratv  i;  not  re<|nircd.  of  !he  <       ^,       ,  .,  ,     .[",  V't"      J  *«  ♦no,     t>    •*  » 

pp.v  >:..n  under  u hich  the  imporlcr  insists  the  ''l''/7''^'/^^'"'  ^'^^'"l"-   ,;"';";V'''  ^^^^  ^^"^""^ 

u^  »•  r«  are  dulialde,  so  as  to  r(»mpr('h''isiv«.ly  -'^     '•        ''• 

i!it!.r.ite  the  «:iou»:d«i  of  nlh'zcd  eirc-rand  lif-  tx^  t^oo/m:*  .    .i     />-       •»/.       .     *•*»_    tt   •«  j 

v..  «vsume.l  to  do  tl.U  here,  iind  ol.j.c.ed  tl.i.t  ^    '''^"'■''  f'""  "■'•  ^-''l-"'"  l>:=ir,ct  of  IMm^.s. 


was  that  the  colleclor  should   have  assessed    '^^^*^''''^"- 
them    under    the    second    paruerapb    above       ^»  ,  .v     ■#      r    *•     « 

quo:ed  and  not  under  the  firit.  The  collector.  ^^"Jen'cnl  by  l/r.  Jushce  Br oy^ni 
Iho  had  ilasMfied  the  tish  in  accordance  wi  h  ,  ^i^s  wn^  an  artion  by  the  firm  of  Scbleii- 
the  entry,  was  thus  nolitied  that  he  should  in.-;;r  &  >fa>i.rn-nnst  he  collector  of  the  i>r>rt 
have  classified  them  under  a  clause  which  was  i  ?^  ^^''f]^  'oryeover  duties  paid  up.)n  certain 
erms  inapplicable.  It  was  only  from  the  I  ^'nportat'.ons  of  Chinese  gnat  skins  and  |M>nrl 
neciion  of  the  words  -dry  fish''  with  the  j  ""^'T  -\--^^'^-  ?'7f^  ^^''  coDsumption  at  the 
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rate  named,  that  the  collector  could  have  in- 1  ^"f.I^'^V^'O''^^^  "^Chicago. 


fcrrcd  that  the  importers  meant  that  the  fish 
were  cured  by  being  dried;  but  the  clause  did 


The  ca-e  was  tried  by  the  court,  without  a 
jury.     The  court  made  a  special  finding  of 


not  apply,  and  he  w'as  left  to  conjecture  as  to  !  I'l^o^'^;'  awarded  the  plaintiff  judgment  for 
whether  the  fish  might  not  have  been  orig.  I  ♦^i^i^Vn'^^  ^^^^«^  ^"l'^»  "^on  the^^^  skins. 

inally  pickled  and  Income  subsequent! v  drv.  j  «"{\  *^-^?  "f^"  '^'^  T'""  ^-  "T*       #        *k. 
We  do  not  say  that  the  protest  need  necessarily  '     D^/<^"^<ant  sued  out  a  writ  of  error  from  this 

have  Slated    thai   the   fish    bad  never  been .   "^"* 

pickled   but  it  was  essential  to  its  sufficiency  i     3,^.    Edward    B.    Whitney.  Auutant 

that  It  should  amount  to  a  notification  that  the  j  j^^y   q^^    fQ^  plaintilT  in  error 
importers  claimed  that  the  fish  were  cured  bv       jj^;,,^,  ^^  Wickham  Smith  and  Percy 
beinff  dried  or  salted,  and  not  by  being  piek led.  1 1^  Shuman  for  defendants  in  error. 
Had  the  second  paragraph  applied,  the  protest  | 

581]  *niight  be  treated  as  definite  enouifh;  |     Afr.  Justice  Brown  delivered  the  opinion 
but.  as  the  case  stands,  it  must  be  held  to  have  ;  of  the  court: 

been  insufficient.  I     This  case  involves  the  proper  cla^sifieation 

T/ie  jvilfjment  is  reversed  and  the  eavse  re- ,  for  duties  under  the  Act  of  March  3,  1^83,  of 

nui tided  with  a  direction  to  enter  judffmeni  for   Chinese  jroat  skins  and  pearl  opera  tdasses. 

the  defendant.  1.  In  reference  to  the  goat  skins,  the  court 

.  found  that  the  plaintifTs  imported  and  entered 

Mr.  Justire  Jackson  did  not  hear  the  ar-   ^j  ^jj^.  custom  bouse  in  the  port  and  district  of 

gum'nt.  and  took  no  part  m  the  consideration    Chicago  certain  Chinese  goat  .skins,  dressed 

and  decision  of  the  case.  i  and  finished,  upon  which  the  plaintiffs  paid  a 

:  duty  of  40    per  cent  ad   valorem,  as  **rugs*' 

!  not  otherwise  provided  for,  classified   and  as- 

.^•r».,,^^-r^  «^    ^.^^-r^^,^^^^    ^,,  -   sc^scd  by  t  hc  defeudaut  collector,  under  Sche- 

ANTHONY  E.   8EET|ERGEK,  Co'lector  of  duKK,  Act  of  March  3. 1883.  namely:    -Car- 

Customs,  I fff.  in  Err.,  1  pels,   anci  carjjeting  of  wool.  flax,  or  cottoD 

^'  ...     not  otherwise  herein  specified,  forty 

LEOPOLD   SCHLESINGER  et  al.        j  per  centum  ad  valorem;  and  mats,  rugs    .    . 

I  shall   be  subjected  to  the  rate  of  duty  herein 

(Fk»  S.  aKeporter's  cd.  681  580.»  1  imposed  on  carpets."    Plaintiffs    paid    these 

^  ...  .  ,   duties  under  protest,  and  appealed  to  the  Sec- 

Tariff  Act  —  eommcrcial  designation —spicuil    rclarv  of   the  Treasury,    claiming  that  such 

f)idiii<:s-duty  on  opera  glasses.  merchandise  sbo  Id  bo  assessed  a  duty  of  aO 

j  per   cent    ad    valorem    under    Schedule    N, 
1.  Cbinese  ffoatskiuB  tanned  with  the  hair  on, are    *' Sundries,"  as  ''skins  dressed  and  finished, 

^Kote;-:4.  to  Uenof  L'H7/f.f  States  f..r  dtif .e.,  sec  j  ^^  «*)  i>^"|^'  "*?'  specially  enumerated."    The 

note  to  United  States  v.  350ChcstP  of  Ton,  fl:  702.         ^?''^^  f"r"'/r  f?»"!*  \    ^\^^  }»^e  pods  in  ques- 

As  tn action  to  reeox-er  back  duties  raid  wuUr^^ro.\^^oxi\\(^XQ  described  in  ihe  invoice  as   Chiiusc 

test:  t>n»tct<t,  how  made,  and  Us  effect,  see  note  to  :  g<^'>t  skins;'  that  they  are  tanned  with  the  hair 
Greuly  v.Thompeon.  18: 807.  1  on  so  that  the  skin  is  soft  and  pliant;  thai  nane 
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of  the  skins  are  wliole  or  entire,  but  thnt  the 
HVlirlos  impuficd  arc  niHdc  of  pieces  of  sisins 
tanncvl  as  aforesaid,  loosely  sewed  lo?etl)(T  so 
as  to  make  large  parallelogrHm-sbnpc<l  pieces 
about  18  inches  ^  idc  by  $30  to  48  inr-hos  lontr; 
thnt  they  are  advcrtiso.l  acd  sold  to  some  ex- 
tent for  floor  rup;s,  nnd  are  someliinor.  lined 
and  trimmed  for  sleicrh  nnd  rarria'ie  robes;  that 
liny  arc  not  nlwavsu^fd  in  the slii^e imported, 
but  aic  ponu  tim«'s  cut  apart  at  the  srains,  or 
rut  into  strips  and  d\ed,  and  used  for  trim - 
Miinp;  lap  rohes,  overr  ).iis,"  etc. 
."#>«;{]  *\Ve  ai'reewitli  the  court  below  in  hold- 
ii'LT  th;if  the  sLin?  in  question  were  impr<'|.e'ly 
•  •I  ;>.Niiicd  as  **  ru2s."  Schedule'  K  of  the  Act 
of  Match  a,  lH>iii  (22  Stat,  at  L.  508)  is  en- 
titled "Wool  and  AVooiens."  and.  until  the 
clnM<:e  in  qucption  is  if  nclied,  provides  for 
duti'S  upon  vtirious  cl.i^si'S  of  wools,  woolen 
uo'mI?,  cloth JML^  cnipets  inelu<lin;r,  as  an 
:inah);;ous  ma"T;al,  the  hair  of  the  alpnca, 
goat,  and  other  like  rmimnls,  wit!)  fabrics  made 
ol  such  hair,  or  ndxtiires  of  the  same  with 
\\ool.  The  schedule  then  i'nposes  a  duty  of 
six  cents  per  yard  upon  "lie  mp  or  jute  car- 
pel in<^"  and  then  provides  that  **carpets  and 
iarpeiinijs  of  wool,  flax,  or  cotton,  or  parts  of 
t  it  her  ur  other  material,  not  otherwise  herein 
•;jtei!ili(  d,  forty  per  centum  ad  valorem:  and 
nj:il*i,  rugs,  screens,  covers,  ha<sorks,  bedsides, 
ziud  other  portions  of  carpi  ts  or  carpetiners, 
shall  be  subjected  to  the  rate  of  duty  herein 
impf^Fod  on  carpets  or  cjirpetinijs  of  like  char- 
acter or  description:  and  the  duty  on  all  other 
mats  not  exclusively  of  vep:etablc  material, 
screens,  hassocks,  and  rui^s,  shall  be  forty  per 
centum  ad  valorem."  There  is  no  mention 
here  of  skins,  or  of  hair  attached  to  the  skin; 
and  while,  if  the  articles  in  question  were  used 
exclusively  or  principally  as  rugs,  they  micht 
he  included  within  that  designation,  the  fact 
that  they  were  of  the  size  of  small  rugs,  and 
were  advertised  and  sold  to  some  extent  for 
that  ptirpose,  would  not  be  sufficient,  if  a  more 
specific  designation  could  be  found.  It  not  only 
at>pears  that  they  were  sometimes  lined  and 
trmuned  for  sleigh  and  carriage  robes,  but  that 
they  were  not  always  used  in  the  shapes  im- 
ported, and  were  sometimes  cut  apart  at  the 
seams,  and  cut  into  strips  and  dyed  and  used  for 
trimming  garments.  In  fact,  their  uses  were 
80  various  that  ihey  afford  a  very  unsatisfac- 
lorv  criterion  for  their  classification. 

1'he  plaintiffs  took  the  ground  in  their  pro- 
test, and  in  this  they  were  sustained  by  the 
court  below,  that  they  should  be  classified  un- 
der Schedule  N,  **8uridries— Skins  dressed  and 
finished."  The  clause  relied  upon  is  one  pro- 
vidinir  for  the  assessment  of  leathers,  and  reads 
as  follows  (p.  618): 

"Leather,  bend  or  beltinp  leather,  and  Span- 
ish or  other  sole  leather,  and  leather  not  spc- 
<-i:dly  enumerated  or  provided  for  in  this  Act, 
fifteen  per  centum  ad  valorem. 
X584]  ***Calfskins,  tanned,  or  tanned  and 
dressed,  and  dressed  upper  leather  of  all  other 
kinds,  and  skins  dressed  and  finished,  of  all 
kinds,  not  spcciall}'  enumerated  or  provided 
for  in  this  Act,  and  skins  of  morocco,  finished, 
twenty  per  centum  ad  valorem. 

'*Skinsof  morocco,  tanned,  but  unfinished, 
ten  per  centum  ad  valorem. 

"All  manufactures  and  articles  of  leather,  or 
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of  which  leather  shall  be  a  component  part, 
not  s]>eci.'i!lv  enunierated  or  provided  for  ia 
this  Act,  Liiiriy  per  centum  ad  valorem." 

It  is  insisted,  however,  that  the  item  of 
"skin<j  dressed  and  finished,"  read  in  connec- 
tion with  the  residue  of  the  clause,  and  paiiic- 
ula'ly  with  "^kins  for  morocco,  tanned,  but 
untlr'i  hed,"  indicates  that,  by  "skins  dressed 
and  iinished"  were  meant  skins  dressed  and 
finished  in  the  similitude  of  leather:  that  is, 
by  bavin?  the  hair  removed;  and  that  a  refer- 
ence to  the  corresponding  clause  of  the  Revised 
Statutes,  section  2504,  page  477,  shows  still 
more  clearly  that  the  clause  in  question  was 
not  intended  to  include  skins  with  the  hair  on: 

"Leaiher — Bei'<l  or  belling  leather,  and 
Spanish  or  other  sole  leather:  fifteen  per  cent- 
um ad  valorem;  calfskins,  tanned,  or  tanned 
and  dressed:  twenty-live  perct-nt^'m  ad  valo- 
rem: upper  leather  ot  all  other  kinds,  and  skins 
dressed  and  fini>»lied  of  all  kiiwis,  not  other- 
wise provided  for:  twenty  per  centum  ad 
valorem;  skins  for  morocco,  tanned,  but 
unfinished:  ten  per  centum  ad  valorem;  man- 
uf:>ctnres  and  articles  of  leather,  or  of  which 
leather  shnll  be  a  component  part,  not  other- 
wi-^e  provided  for,  thirty  five  percent'jm  ad  va- 
lorem. 

"Leather  and  skins  japanned,  patent,  or 
enameled:    thirty-five  per  ciMiiinii  ad  valorem. 

"All  leather  "and  skins,  tanned,  not  other- 
wise  provided  for:  twenty-five  perceutum  ad 
valorem." 

In  this  court  it  is  further  claimed  bv  the  col- 
lector  that  while  none  of  the  clauses  refeirtd 
to  include  skins  of  animals  with  the  hair  on  eo 
nomine^  the  goat  skins  in  question  fall  either 
directly  or  under  the  similitude  clause  within 
the  description  of  "dressed  furs  on  the  skin.'* 
page  518.  and  were  dutiable  at  twenty  per  cen- 
tum ad  valorem;  that  although  goat  skins  are 
*not  ordinarily  classified  as  furs — a  term  [o8o 
usually  reserved  for  the  short,  fine  hair  of  cer- 
tain animals,  whose  skins  are  largely  used  for 
clothing;  yet  in  a  commercial  sense  furs  have 
been  regarded  as  including  other  skins,  per- 
haps more  properly  designated  by  the  term 
"peltry;"  and  that  within  their  commercial 
designation  is  included  the  covering  of  all  ani- 
mals whose  skin  is  used  either  for  warmth  or 
ornament,  with  the  hair  on.  In  this  connec- 
tion we  are  cited  to  the  case  of  Afdor  v.  Union 
Ins.  Co.  7  Cow.  202,  in  which  an  "Invoice  of 
furs"  was  described  as  consisting  of  bear  and 
racoon  skins,  opossum,  deer,  fine  fisher,  cross 
fox,  marten,  white  racoon,  wild  cat,  wolf,  wol- 
verine, panther  and  cub  skins.  In  this  case 
evidence  was  held  to  be  properly  admitted 
showing  that,  by  the  usage  of  the  trade,  skins 
valuable  chiefly  on  account  of  the  fur  were 
called /«/r,  while  skins  was  a  term  appropriat- 
ed to  those  which  were  valuable  chiefly  for  the 
sHn,  by  which  we  understand  the  skin  with 
the  hair  removed.  Our  attention  is  also  called 
to  the  Encyclopfcdia  Britiannica,  which,  ia 
treating  of  the  subject  of  fur,  includes  withio 
that  designation  the  skins  of  the  bear,  buffalo, 
lamb,  lion,  tiger  and  wojf,  ahhough  perhans 
none  of  these  would  fall  within  the  popular 
definition  of  furs. 

The  commercial  designation  of  an  article, 
however,  is  not  a  matter  of  which  the  courts  can 
take  judicial  notice,  but  is  a  fact  to  be  proved 
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like  any  other — by  evidence.  In  this  case  there 
la  no  tindiiig  as  to  the  commercial  meaning  of 
the  word  **lnrs"  and  no  testimony  whatever 
upon  the  subject,  for  clearly  neither  the  opin- 
ion in  the  Astor  case  nor  the  extract  from  the 
encyclopedia  can  be  considered  as  legitimate 
testimony.  In  short,  the  case  was  tried  wholly 
upon  the  theory  that  the  ^oat  skins  in  contro- 
versy were  either  "rugs"  or  ''skins  dressed  and 
finished."  The  collector,  therefore,  is  in  no 
position,  as  the  case  is  now  presented,  to  ask 
for  a  reversal  upon  this  ground;  but  as  the  case 
must  be  reversed  upon  another  ground,  both 
fmrtics  will  be  at  liberty  upon  a  new  trial  to  in- 
troduce testimony  upon  the  question  of  com- 
mercial usage. 

2.  With  references  to  the  opera  glasses,  the 
court  found  that  the  plaintiffs  had  imported 
58<S]  certain  shell  covered  opera  ^glasses,  com- 
posed of  shell,  metal,  and  j;Iass,  upon  which 
•aid  merchandise  the  plaintiffs  paid  a  duty  of  45 
per  cent  ad  valorem,  assessed  by  the  defend- 
ant collector  as  '^manufactured  articles,  com- 
posfd  in  part  of  metal,"  under  Schedule  C, 
Act  of  March  8,  18b8;  that  plaintiffs  protested 
and  appealed  to  the  Secretary  of  the  Treasury, 
claiming  that  these  opera  glasses  should  be  as- 
sessed a  duty  of  25  per  cent  ad  valorem  under 
Schedule  N,  * 'sundries,"  as  "shells,  whole  or 
parts  of,  manufactured,  of  every  description," 
and  under  section  2499,  as  ''articles  composed 
of  f^hell,  metal,  and  glass  in  which  the  shell  is 
the  component  of  chief  value." 

The  court  further  found  from  the  proofs 
that  the  **sairl  opera  glasses  .are  composed  of 
silver  or  nickel  plated  metal  tubes,  fitted  to 
slide  within  each  other,  and  held  together  by  a 
metal  framework  or  connections,  said  tubes 
containing  glass  lenses  properly  fitted  therein, 
and  that  said  tubes  are  enclosed  in  a  cover  of 
polished  mother  of  pearl;  that  the  shell,  when 
manufaciured,  or  brought  to  the  proper  shape 
for  such  cover  and  properly  polished,  costs 
more  than  the  glass  lenses  and  metul  tubes 
and  frame  when  finished  and  ready  to  be  com- 
bined with  said  pearl  to  make  a  complete  opera 
glass." 

In  this  connection,  our  attention  is  called  to 
the  fact  that,  while  an  exception  was  taken  to 
the  ruling  of  the  court  with  respect  to  goat 
skins,  none  was  taken  to  its  rulings  with  re- 
spect to  the  opera  glasses.  This,  however,  is 
immateiiai,  no  exception  being  necessary,  in 
case  of  special  findings  by  the  court,  to  raise 
the  que.oiion  whether  the  facts  found  support 
the  judcrment.  St.  Lovib  v.  Wiqgins  Ferry 
Co.  78  IT.  8.  11  Wall.  423,  428  [20:  192,  194]; 
Tyng  ▼.  Orlnnell,  92  U.  8.  467,  469  [28:  7:^3, 
7»4];  ^tna  Ins.  Co.  v.  Boon,  95  U.  S.  117, 125 
[24:895,8961;  Aliens.  St.  Louii  Nat.  Bank, 
120  U.  8.  20,  80  [30:  578,  575). 

The  court  below  was  of  opinion  that,  taking 
the  designation  of  "shells,  whole,  or  parts  of, 
manufactured,"  found  in  Schedule  N,  pacre 
614,  in  connection  with  the  last  clause  of  Rev. 
Stat,  g  2499,  that  "on  all  articles  manufactured 
from  two  or  more  materials  the  dutv  shall  be 
assessed  at  the  highest  rates  at  which  the  com- 
ponent material  of  chief  value  be  chargeable, 
these  opera  glasses  should  have  been  classified 
as  manufactured  shell8,ina8much  as  it  appeared 
687]  that  the  shell,  when  ^manufactured  or 
brought  to  the  proper  shape  for  such  covering 
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and  properly  polished,  costs  more  than  the 
glass  lenses  and  metal  tubes  and  framework, 
when  finished  ready  to  be  combined  with  said 
material  to  make  a  complete  opera  glass."  We 
held  this  method  of  compulation  to  be  correct 
in  Seeberger  v.  //arrf.v,  150  U.  8.  420 1 37:  U29J, 
but  the  question  of  the  proper  classitication  of 
the  opera  glasses  was  not  considered  in  that 
case. 

We  think  the  court  was  in  error  in  holding 
that  the  articles  in  question  were  shells,  whole, 
or  parts  of,  manufactured,  as  this  clause  was 
obviously  intended  to  apply  to  articles  made 
entirely,  or  nearly  so,  of  shell,  such  as  combs, 
bracelets,  chains,  and  lorgnons,  and  not  to  ar 
ticleit  of  which  shell  was  a  mere  component, 
though  perhaps,  as  in  this  case,  the  most  valu- 
able part.  Nor  are  we  satisfied  that  they  should 
be  classed  as  "articles  manufactured  from  two 
or  more  materials."  in  which  case,  by  Revised 
8tatutes.  section  2499,  as  amended  by  the  Act 
of  1888  (22  Slat  at  L.  491)  dutjr  should  be  as- 
sessed at  the  highest  rate  at  which  the  compo- 
nent material  of  chief  value  may  be  chargeable. 
In  view  of  the  more  specific  designation  in 
Schedule  C,  page  501,  of  "manufactures,  arti- 
cles, or  wares  not  specially  enumerated  or  pro- 
vided for  in  this  Act,  composed  wholly  or  in 
part  of  .  .  .  metal,"  and  in  view  of  the  fact 
that,  while  the  metal  is  not  the  component  of 
chief  value,  it  is  a  suhstantiul  part  of  the  fin- 
ished glass,  and  the  framework  upon  which 
the  lenses  and  shell  are  mounted,  we  think 
these  articles  should  be  classed  as  manufactures 
of  metal.  We  do  not  wish  to  be  understood  as 
holdmg  that,  if  the  metal  be  a  mere  incident 
or  an  immaterial  part  of  the  completed  article, 
a.s,  for  instance,  the  screws  or  knobs  upon  ao 
article  of  household  furniture,  or  the  buttons 
upon  an  article  of  clothing.  8u<  h  articles  should 
be  classified  as  manufactures  in  part  of  metal; 
but  where,  as  in  this  case,  they  form  a  neces- 
sary and  substantial  part  of  the  article,  we 
think  this  clause  should  determine  their  class- 
ification. Particularly  is  this  so  in  view  of 
the  fact  that  opera  ^Masses  are  frequently  made 
of  glass  and  metal  alone,  or  with  an  outer  cov- 
ering of  leather,  which  would  form  an  incon- 
siderable part  of  the  total  expense.  It  would 
be  obviously  unjust  that  these  cheaper  glasses 
should  pay  a  *duty  of  forty  five  percent  [588 
while  the  more  expensive  glasses  with  shell 
coverings  are  dutiable  only  as  maoufaciui*es  of 
shell  at  twenty-five  per  cent 

Practically  *  the  same  question  was  before 
this  court  in  Solomon  v.  Arthur,  102  U.  8.  208 
[20:  1471.  in  which  the  question  arose  as  to  the 
proper  classific^ition  of  goods  composed  of  silk 
and  cotton.  The  collector  laid  a  duly  upon 
them  as  "manufactures  of  silk  or  of  which  silk 
is  the  component  part  of  chief  value,  not  other- 
wise provided  for;"  and  the  question  was 
whether  they  were  "otherwise  provided  for" 
as  "manufactures  composed  of  mixed  mate- 
rials^, in  part  of  cotton,  silk,  wool  or  worsted, 
or  flax."  The  goods  in  question  were  conre>8- 
edly  embraced  in  both  descriptions;  but  as 
"manufactures  made  of  mixed  materials,  io 
part  of  cotton,  silk,"  etc.,  was  more  general 
than  that  of  "manufactures  in  which  silk  is 
the  component  part  of  chief  value,"  the  two 
phrases  were  interpreted  to  read  as  follows: 
"Goods  made  of  mixed  materials,  cotton,  silk. 
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rtc,  Bhall  pay  a  duty  of  thirty-five  per  cent; 
but  t/silk  is  the  coonponeDt  part  of  chief  value, 
they  shall  pay  a  duty  of  fifty  per  cent."  So 
by  analogy  we  may  read  the  two  claufles  in 

auestioD  ID  this  case  as  follows:  *'0n  all  ar- 
icles  manufactured  from  two  or  more  mate- 
rials the  duty  shall  be  assessed  at  the  highest 
rates  at  which  the  component  material  of  chief 
value  may  be  charcreable,  provided  that  if  such 
articles  are  composed  wholly  or  in  part  of 
metal,  they  shall  be  dutiable  at  forty-five  per 
cent"  So  in  Bartranft  v.  Iteifer,  135  U.  8. 
287  |84:  110],  the  question  was  whether  cloth 
composed  partly  of  silk,  partly  of  cotton,  and 
partly  of  wool,  silk  being  the  component  ma- 
terial of  chief  value,  should  be  classified  as 
"manufactures  of  wool  of  every  description, 
made  wholly  or  in  part  of  wool,  not  specially 
enumerated  or  provided  for  in  this  Act,"  or  as 
"goods,  wares,  and  merchandise,  not  specially 
enumerated  or  provided  for  in  this  Act,  made 
of  silk,  or  of  which  silk  is  the  component  ma- 
terial of  chief  value."  It  was  held  that,  as 
the  latter  clause  was  narrower  and  more  lim- 
ited than  the  other,  they  should  be  classified  as 
•ilk  goods.  In  the  case  of  Liehenroth  v.  Bob- 
€rUan,  144  U.  S.  85  |30:  886],  photographic 
albums  madeof  paper,  leather,  metal  clasps  and 
680]  plated  ^clasps,  the  paper  being  worth 
more  than  all  the  rest  of  the  materials  put  to- 
gether, were  held  not  to  be  liable  to  duty  as 
"manufactures  and  articles  of  leather,  or  of 
which  leather  shall  be  a  component  part,"  but 
as  manufactures  of  paper,  or  of  which  paper 
was  the  component  material  of  chief  value  not 
specially  enumerated  or  provided  for.  The 
case  was  held  to  he  determined  by  Revised 
Statutes,  section  2409,  as  amended  by  the  Act 
of  March  8,  1888,  that  "on  all  ariicles  mnnu- 
fartured  from  two  or  more  materials  the  duty 
shall  be  assessed  at  the  highest  rates  of  whioh 
the  component  material  of  chief  value  may  be 
chargeable."  As  the  evidence  distinctly  showed 
that  the  paper  was  the  component  material  of 
chief  value,  the  albums  were  held  to  lie  assess- 
able as  manufactures  of  paper.  In  this  case 
the  two  clauses  were  practically  the  same,  one 
being  of  "manufactures  and  ariicles  of  leather, 
or  of  whirh  leather  shall  be  a  component  part, 
not  specially  enumerated;"  and  the  other 
"paper;  manufactures  of,  or  of  which  paper 
is  a  component  material,  not  specially  enumer 
ated."  As  the  articles  were  made  both  of 
leather  and  paper,  and  were  assessable  with 
equal  propriety  under  the  one  clause  or  the 
other,  the  court  called  to  its  aid  section  2490, 
and  held  the  article  to  be  assessable  ut  the  high- 
est rates  at  which  the  component  material  of 
chief  value,  to  wit,  the  paper,  whs  chargeable. 
If  there  had  been  in  the  statute  such  a  provis- 
ion with  regard  to  articles  manufactured 
wholly  or  in  part  of  shell  as  there  is  with  re- 
gard to  articles  manufactured  wholly  or  in 
part  of  metal,  this  case  would  be  decisive,  but 
there  is  no  necessity  of  relying  upon  section 
8409  to  aid  us  in  the  interpretation  of  the 
clauses  in  question  here. 

The  views  of  the  courts  of  the  different  cir- 
cuits have  not  been  uniform  with  respect  to 
the  classification  of  these  glasites,  but  we  neree 
with  the  district  judge  in  the  case  of  Aloe  v. 
ChvrcMU,  44  Fed.  Hep.  50,  that  they  should 
be  classed  aa  manufacturea  composed  in  part 
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of  metal  under  Schedule  0,  and  therefore,  da- 
tiable  at  forty-five  per  cent. 

The  Judgment  of  ths  court  below,  %$,  therrfore, 
reversed,  and  the  etme  remanded  for  further  pro- 
ceedingB  in  confvrmity  with  thit  opinion. 


♦ERWm  DAVIS,  Appt.,     [590 

V, 

THE    MERCANTILE    TRUST     COMFA- 

NY.  Tbustee. 

(See  8.  C.  Reporter*s  ed.  600-liOO.) 

Farty  to  appeal— mortgagor  and  purehater. 

1.  All  the  parties  to  the  record,  who  appear  to 
have  any  iotorest  in  the  order  or  decree  appealed 
from,  must  be  given  an  opportunity  to  be  heard 
on  such  appeal. 

2.  An  intervenor  in  a  foreclosure  suit  cannot 
maintain  an  appeal  from  the  decree  of  sale,  or 
the  order  confirm in}f  It,  without  jolnioflr  the  pur- 
chaser and  tbe  mortmiflror  as  parties  to  the  appeal 
and  bringing  thom  into  court. 

[No.  820.] 
Argued  March  tt,  £6,  1894,    Decided  April  9, 

ISO4, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio,  in  a  suit  brouirht  by  the  Mercan- 
tile Trust  Company,  plaiuliff,  against  the 
Kanawha  &  Ohio  Railway  Company  et  al,, 
defendants,  for  the  foreclr>stire  of  a  mortgage 
and  sale  and  from  tbe  order  of  confirmation* 
Dismissed, 

Statement  by  Mr.  Jvstiee  Brenner: 
On  February  18,  1889,  the  Mercaniile  Trust 
Company  of  New  York  filed  in  tbe  Circuit 
Court  of  the  United  States  for  the  Southern 
Disirict  of  Ohio  its  bill  against  the  Kanawha 
&  Ohio  Railway  Company.  The  bill  al- 
leged that  on  May  1,  1889,  the  defendant,  the 
Kanawha  &  Ohio  Railway  Company,  issued 
a  series  of  bonds,  and  on  the  same  day  exe- 
cuted to  the  Mercantile  Trust  Company  its 
mortgage  or  deetl  of  trust  to  secure  the  pay- 
ment of  the  principal  and  interest  of  such 
bonds.  It  alleged  a  default  in  tbe  payment  of 
interest  due  on  January  1,  1889,  as  well  as  the 
existence  of  a  large  floating  debt,  and  prayed 
the  appointment  of  a  receiver,  and  a  decree  of 
foreclosure  and  sole.  On  February  19  the  de- 
fendant entered  its  appearance,  and  on  the 
fame  day  a  receiver  was  appointed,  who  quali- 
fied and  took  possession  of  the  mortgaged 
property.  iSul)sequently,  and  on  July  24.  an 
amended  bill  was  tiled  making  additional  par- 
ties defendant  the  Toledo  &  Ohio  Central  Rail- 
way Company  and  the  Shawnee  &  Muskingum 
River  Railway  Company.  On  October  26  a 
decree  pro  confesso  was  entered  against  tbe 
latter  company.  On  October  80,  £r»vin  Davis, 
the  present  appellant,  filed  a  petition  alleging 
that  he  was  the  owner  of  more  than  $100,000 

Nora.— ^8  io  parties  in  error,  who  neeessarv%  see 
note  to  OwinRS  v.  Rincaimon,  8: 727. 

That  only  ixirties  to  record  can  he  heard  on  appeOl 
or  writ  of  error^  see  note  to  Harrison  ▼•  Nixon* 
9:201. 
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of  the  bonds  .secured  l>y  flic  luorti^rtirc  or  docd 
ni>(>]of  ''Iriist  j^oiubt  to  l»c  foreclosed  in  this 
Kuit,  :«nd  also  the  owner  of  more  than  soOO.OOO, 
par  valu-,  ol  ear'li  ('\n><  of  «fo(:k  of  tlw  defend- 
aiii.  Itc  Iv.ip.ivvlia  v*c  Ohio  I? :  l.vay  <.V)iii})  my,lo 
wjf,  f'lisi  :.ii({  >e(M)n.i  puleirt'i.  uvaI  c'OMinit>.i. 
fine  as  villi:  for  the  removal  of  liic  necivcr  oti 
tin  'J.V'  iind  of  bis  i;i(  .)ni;  ( irficv,  and  the  '.•]>■ 
poiniiiii  :it  of  fionie  (:in:i!n<  m:..i  d'ninl' rcstid 
pei^«-!»  av  Mi'li  n-frivi  I.  O  i  Lite  -am.  day  a 
r!'(!rr  /.;/  iV';./'.</  wa^-'  <nier(d  a;.',:.i;i'l  il;;* 
KaMaAla  A"  Oliio  IJailwav  Cnnn.aav.  On 
N  tVti.il.'T  1.'.  the  petition  o!  J)m\I-,  lov  t!in 
r»ijinv.d!»r  th«:i  'ivci  ainllliO  apiMiintiiicnl 
ot  alio:!.'  I  ia  \\\s  tcad.  wa->  I«  iii^d,  and  a'  llio 
Bai:n-  lime  th's  onh  r  \\;i>  jm.i'.m  *li  is  furilii  r 
oriuied  th:l  i  lit  I'r.  i.j  J)ivi;-  h*'.  :r.d  is  per- 
n.itte«i  to  i-il.;.ver.e  iw  rein,  aitd  liiit  lie  have 
lil)erty  to  l)e  heard  u)^:^:i  n. .  an-l  hII  proceed 
inns  iierein  for  the  jm^'  <5l..n  of  hi«  inifr»'*?ts 
fli- U.ndlM*!  h  r  ;i!  «i  <i«  e'.ii  »ldcr  of  the  Kanawha 
&  Oldo  llail\vav  C'j)ni]>anv." 

Ou  Mom  inh.r  2\)  the  toh  do  &  Ohio  Cen- 
tral Ihiilwav  Conipanv  llloti  its  consent  to  the 
entry  of  a  decree,  according  to  the  ]>iayer  of 
the  amended  bill  of  comphdnt,  and  that  the 
•'cause  proceed  in  like  manner  as  if  an  order 
pfocoiifn*^o  Lad  been  diily  entered  aeain-'t  it 
more  than  thirty  d.iy.s  prior"  then  to.  On  De- 
cember 5,  Davis  filed  a  second  petition,  recil- 
iov:  bis  interest  as  before,  and  in  ad«lition  al- 
Ic/iinc  the  existence  of  certain  prior  mortiiajrc 
liens  upon  the  property  de.S(ri)'<'d  in  tho  plain- 
liil's  bill,  or  part  of  it:  that  in  tlic  bill  there 
was  claimed  that  the  Kanawha  «Sc  Ohio  Rail- 
Viny  Company  had  a  floating  debt  of  nl)OUt 
$8:20.000;  that  aicce  the  fllini?  of  the  bill  that 
company  had  confe«sed  judgment  in  favor  of 
the  Kanawha  Improvement  Company  in  a 
court  of  West  Virginia  for  the  sum  of  $'285,- 
23'2.20;  and  that,  as  a  bondholder  and  stock- 
holder of  Kanawha  &  Ohio  f^ulway  Company, 
OD  behalf  of  himself  and  all  other  stockholders 
and  creditors,  he  bad  filed  a  bill  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
West  Virginia,  attacking  such  judgment  so 
confessed,  on  the  ground  of  fraud,  and  pray- 
ing that  it  be  canceled,  set  aside,  and  held  for 
naught.  He  attached  a  copy  of  this  bill,  and 
closed  the  petition  in  these  words: 
592]  *"Your  petitioner  respectfully  repre- 
sents that  he  is  ad  vised  that  no  decree  of  sale  of 
the  property  included  in  said  mortgage  should 
be  decreed  until  a  reference  is  had  to  ascertain 
the  liens  which  shall  have  been  first  ascertained 
thereon,  the  amounts  thereof,  and  the  order  of 
their  priorities;  that  a  sale  should  not  be  de- 
creed until  the  validity  of  the  judgment  re- 
ferred to  shall  have  been  first  adjudicated. 

** Petitioner  therefore  prays  that  this  his  pe- 
tition be  read  and  considered  at  the  bearing: 
t:»a;  your  honors  will  not  at  said  bearing  enter 
a  lit  (Tee  of  foreclosure  as  prayed  for  in  said 
bill  until  the  matters  of  this  petition  have  been 
fully  heaid  and  a  proper  reference  to  a  m  ister 
be  made  to  a.scertain  all  lien.s  n|)on  said  rail- 
road and  theorc'er  of  their  priorities,  and  that 
petiiioner  have  full  relief  in  the  premises,  and, 
■8  in  duty  bound,  he  will  ever  pray,"  etc. 

On  the  same  day.  to  \ui,  December  5,  1889. 
m  decree  of  foreclosure  and  sale  was  entered; 
that  decree  found  a  default  in  the  payment  of 
Interest  and  decreed  a  sale  unles.c  such  interest 
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should  hr  paid  within  thirty  days.  At  \hi* 
el  Kc  of  the  decree  was  this  entry:  "Then 
upon  came  the  intervening  peiilioner,  Erwin 
Davis,  and  prayed  the  court  for  the  alio  wane* 
of  an  appeal,  with  supersedeas,  from  the  fore- 
•joimr  dci-rce,  and  the  court  thereupon  refused 

the  :;l«}.(al." 

Su!>-..(piently,  an  application  was  made  to 
^/r.  ././.s'/ V  Harlan  of  thi«  court  for  an  appeal, 
:i:u\  on  J\iiruary  11,  1800,  it  was  allowed. 
Tiie  only  .»;e(  nriiy  giv<'n  on  tids  apjval  was  a 
cost  bond,  ill  the  sum  <  f  live  Imndrefi  (h^lltirs, 
executed  by  Davis  an<i  his  surely  to  tlu-  apjxl 
lee,  tile  .^lele;^IItilr  Tr'.:.sl  C'.»ni;v.i:iy.  ai'«o.-. 
This  briud  was  apjiroveil  February  -7,  IM»o. 
ain!  a  cltaiif>n  was  then  riii^ntd  bv  V/  .//.-..•/•. 
llarl  iM.  liu'  cihiiion  rmmiiti:  to  liie  .Mer«  at.li  « 
Trj]si  C'oMr,  :m\ .  the  KaiK;nlja  A:  Ohio  IJ.i.; 
way  toiMi'i'iy,  the  Toled.i  S:  Ohio  ((i.nal 
]l.iih\a\  ("oiiiju-niy.  and  th«' ?Sh  4\vi.»'e  i*c  .Mu>!,- 
ie-ufn  !!i\*-r  ll.-ilv. ay  ('onip;ir.y.  Tl:i^  wa-i 
s<!ived  on  I  he  A];ii>::'.;iile  Trust  (Vunpiiiy,  »I»  • 
Toledo  4^  Ohio  Central  Uailway  Co::j,>iny  and 
the  JShawnec  iV:  .MuskinL'Uui  l{iv«*r  Uailway 
Ctmipany,  but  not  on  tin  ICanawh  iiV.  Oliio  Itail 
way  T'ompany,  th<*  uioitgagor.  No  super-e- 
dcfis  be*nd  bavin-j  been  executed,  **a salt?  |.%1>.*5 
w;i^  li.id  up.diT  tiic  decree  on  March  4,  18JI0,  anii 
the  itffjpiMly  siruckoIT  to  Nelson  Hobnison  md 
Willi  im  B.  Post,  for  the  sum  of  .^j.v !.*,.•, no. 
On  April  7,  ISOO.this  sale  wasconfirnie  I  aU"!  a 
deed  ordered;  from  such  order  of  conlirMiaiiou 
Davis  prayed  an  appeal,  which  was  :dlowe«i. 
On  such  appeal  also  a  co^t  bond  to  the  Mer- 
cantile Trust  C'ompany  alone  was  given,  and 
a  citation  issued  running  only  to  the  Mercan- 
tile Trust  Company. 

Mesure.  Waltor  S.  LojSj^an  and  Clmrtoi  .\f. 
Demand  for  appellant. 

Mr.  Thomas  Thacher  for  appelh;e: 

Mr,  Justice  Brewer  delivered   the  opinion 
of  the  court: 

As  a  preliminary  matter  the  standing  of  the 
appellants  in  this  court  is  challemrcd.  In  the 
court  below  he  was  not  a  party  to  the  record, 
either  plaintiff  or  defendant:  was  never  sub 
stiluted  tor  either,  filed  no  bill,  cross-bill,  or 
answer:  but  was  simply  permitted  to  inter 
vene,  with  liberty  to  be  heard  upon  any  ami 
all  proceedings  for  the  protection  of  his  inter- 
ests as  bondholder  and  stockholder.  Assum- 
ing, under  the  authoritv  of  Willinns  v.  JA*r- 
gan.  111  U.  S.  684,  (;9*<'['28:55n,  004J,  that  ihis 
gave  him  a  riirht  of  apf)eal  from  any  deci.sion 
of  the  circuit  court  afTeeiing  his  interesrs,  it 
did  not  change  the  ordinary  niles  res>pecting 
appeals,  one  of  which  is  that  all  the  parties  to 
the  record,  who  appear  to  have  any  interest  in 
the  order  or  ruling  challenged,  must  be  given 
an  opportunity  to  be  heard  on  such  attpenl. 
The  rule  and  the  reasons  therefor  are  fully 
stated  in  M»'f<f  rs>ny.  Jloicard,  77  U.  S.  10 
AVall.  4in  [lU:  1)53],  and  restated  in  ITardc^v. 
Wilson,  UiS  U.  S.  179,  181  [8r>:0:*.3],  and  need 
not,  therefore,  be  again  repeated.  See  also 
Infflehart  v.  Stn imbii rif ,  ante,  p.  70. 

In  this  case  the  appellant  has  taken  two  ap 
peals,  one  from  the  decree*  and  the  other  from 
the  ordc  r  confirming  the  sale.      These  appc*ah 
being  taken  separately,   each   must  stand  or 
fall  on  it.sown  merits.     Noticing  first  the  an- 
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504]  peal  from  the  order  *of  confirmation,  it 
will  be  feen  that  the  sale  confirmed  was  of  the 
mortgaged  property  to  Robinson  and  Post  for 
the  sum  of  $505,000.of  which  sum  $50,000  had 
iK'en  paid  in  cash  by  the  purchasers,  and  the 
bn lance  secured  by  a  deposit  or  $1,069,000, 
lir.^t  mortsage  bonds  of  the  Kanawha  dt  Obio 
liuiivvay  Company,  the  bonds  in  suit.  Who 
is  more  vituUy  interested  in  the  question 
wlietber  such  sale  and  confirmation  shall  stand 
than  these  purchasers?  If  the  sale  be  set 
aside,  they  lose,  the  purchased  premises  and  all 
the  profit  which  might  result  from  their  pur- 
chase, and  assume  all  the  risks  and  delay  in 
rocovering  that  which  they  Imve  paid  into 
court.  In  Kneeinnd  v.  American  Loan  d  T. 
Co,  180  U.  S.  89.  95  {M:  379,  882],  this  court 
said  that, '*  supported  by  soiuid  reasons,  are 
the  following  propacitions:  First,  a  parly 
biddini;  at  a  foreclosure  sale  makes  *bimse1f 
thereby  a  party  to  the  proceed injrs,  and  sub- 
ject to  the  jurisdiction  of  the  court  for  all  or- 
ders necessary  to  compel  the  peifecting  of  his 
pnrclHisc;  and  with  a  right  to  be  heard  on  all 
questions  thereafter  arising,  alTeriing  his  bid, 
which  are  not  foreclosed  by  the  terms  of  the 
decree  of  sale,  or  are  expressly  reserved  to  him 
by  such  decree." 

Aindn,  not  only  is  the  purchaser  interested, 
but  ulso  the  rnortc;agor.  He  may  be  satisfied 
with  the  sale  which  was  made,  may  believe 
that  at  no  other  sale  would  it  be  possible  to 
realize  so  much  in  satisfaction  of  bis  indebt- 
edness. At  any  rate,  the  setting  aside  of  one 
sate  and  the  ordering  of  another  may  affect 
prejudicially  or  bcnelicially  his  interests,  and 
because  of  that  he  has  a  right  tob(>  beard  upon 
the  question  of  netting  it  aside.  Now  the  only 
Darly  respondent  to  this  appeal  is  the  trustee. 
It  is  t lie  only  party  named  as  obligee  in  the 
co^t  bond.  The  citation  in  terms  runs  to  it 
only,  and  there  is  no  pretense  that  the  mort- 
gagor or  the  other  defendants,  or  the  purchasers 
:tt  the  sale,  have  ever  been  brought  into  this 
court  to  respond  to  this  appeal.  Manifestly,  it  j 
would  be  the  grossest  injustice  to  attempt  to 
determine  the  question  of  the  validity  of  this 
s:de  in  the  absence  of  these  so  vitally  interest- 
cii  parties. 

Neither  does  the  appeal  from  the  decree 
stand  in  any  better  condition.  In  a  decree  for 
the  foreclosure  ot  a  mortgage  the  two  parties 
principally  and  primarily  interested  are  the 
m<'rtiragec  and  the  mortgagor.  No  third  party  | 
*%i}r9]  should  be  permitted  *to  disturb  such  a  j 
decree  unless  and  until  both  mortgagee  and ! 
mortgagor  are  given  an  opportun Uy  to  be 
heard.  The  mortgagor  may  be  willincr  that 
the  decree  should  be  set  aside  notwithstanding 
irregularities  in  prior  proceedings,  for  fear  that 
on  a  subsequent  hearing  a  larger  sum  may  be 
decreed  against  him.  It  is  not  necessary  in 
any  given  case  to  determine  that  his  interests 
would  or  would  not  be  promoted  by  the  set- 
ting aside  of  the  decree;  it  is  enough  that  in 
that  matter  he  has  a  direct  interesi,  and  be- 
cause of  this  interest  common  justice  requires 
that  no  change  shall  be  made  in  the  terms  of 
that  decree,  nor  shall  it  be  set  aside,  without 
giving  him  a  cbancetobe  heard  in  its  defense. 
Ordinarily  it  may  be  presumed  that  all  the 
parties  to  the  record  are  interested,  and  so  it  is 
often  said  that  lU  such  parties  must  be  joined 
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as  appellants  or  appellees,  plaintiffs  in  error  or 
defendants  in  error;  but  it  is  unnecessary  to 
rest  this  case  upon  the  mere  fact  that  the  mort- 
gagor in  this  case  was  a  partv  to  the  record — 
the  only  defendant  in  the  first  instance.  It 
was  not  only  such  a  party,  but  is  also  one  di- 
rectly and  vitally  interested  in  the  questioa 
whether  the  decree  of  foreclosure  and  sale 
shall  stand,  and  yet  it  is  not  before  us.  The 
trustee  is  the  only  obligee  named  in  the  appeal 
bond,  and  while  the  citation  on  its  face  runs 
to  all  the  parties  to  the  record,  it  was  not 
served  on  the  mortgagor,  the  Kanawha  &  Ohio 
Hallway  Company,  and  that  company  h:is 
never  been  brought  into  this  court,  and  never 
entered  an  appearance  here.  This  is  fatal  to 
the  appeal.  The  appellant  seems  to  have  as- 
sumed that  he  was  authorized  to  represent  the 
cc)ri)oration  mortgagor  and  all  the  stockhold- 
ers, but  this  is  obviously  a  mistake.  He  was 
was  not  by  order  of  court  substituted  for  the 
defendant  mortgagor,  nor  was  he  allowed  to 
represent  the  mortgasror  or  to  carry  on  its  de- 
fense. The  only  authority  given  to  him  was 
to  intervene  for  the  protection  of  his  personal 
interests  as  bondholder  and  stockholder.  The 
corporation  mortgagor  sHIl  represented  all  the 
other  stockholders,  as  did  the  trustee  all  the 
other  bondholdeia;  and  while  the  appellant 
appears  to  have  had  a  considerable  interest, 
both  as  stockholder  and  bondholder,  it  was 
onlv  a  minor  fraction.  Out  of  1160  bonds 
1069  (all  but  91)  were  ^tendered  by  the  [(SOO 
purchasers  upon  application  for  confirmation 
of  sale,  and  while  he  claims  to  be  the  owner  of 
$1,500,000  of  the  stock,  it  appears  that  the  total 
amount  thereof  was  $12,200,000;  so  that  in 
fart  he  was  the  owner  of  less  than  one  elev- 
enth of  the  bonds  and  one  eighth  of  the  stock. 
No  authority  from  these  other  bondholders  or 
stockholders  to  him  to  act  for  them  is  shown, 
so  that  neither  in  fact  nor  in  law  was  he  rep- 
resenting the  corporation  mortgagor  in  this  lit- 
igation; and  as  that  mortgagor  was  interested  ia 
and  affected  by  the  decree  of  foreclosure  and 
sale  it  should  have  been  made  a  party  to  this 
appeal  and  urought  into  this  court,  and  be- 
cause of  the  failure  so  to  do  the  appeal  cannot 
be  maintained. 

For  the  reasons  abate  given  both  appeals  ar$ 
dUmissed. 

Mr,  JitsHee  Jackson  did  not  hear  the  aigu- 
ment  or  take  any  part  in  the  decision  of  ihij 
case. 


THE  NORTH  CHICAGO  ROLLING  MILL 

COMPANY,  Appt., 

t. 

THE  ST.   LOUIS    ORE  &  STEEL  COM- 

PANT  ET  AL. 

(See  8.  C.  Reporter*!  ed.  506-823.) 

Rinhts  ofgarnislice — equitable  jurisdiction — r*- 
f  training  coLlcction  of  judginent—setoff—in- 
solven  cy—non  residen  ei-~liability  of  gam  ishe$ 
— existing  coiitracts — claims  against  debtor, 

L  A  iramishee,  after  a  juderment  at  law  subjecting 
his  Indebtedness  to  the  principal  debtor  to  the 

NoTn.—AM  to  mesne  protUs;  improvements  may  b§ 
set  off,  see  note  to  Qreen  v.  Blddle.  6: 647. 
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payment  of  the  Ramlsher.  cao  restrain  in  equity 
the  ffarnisher  from  enforcing  such  payment,  until 
the  unliquidated  damasresdue  the  Karnisheofrom 
■ucb  debtor  for  the  breach  of  a  contract  existing 
before  the  (rarnishment  proceeding?,  can  be  as- 
certained and  set  ofiT  against  such  indebtedness, 
where  such  debtor  ia  insolvent  and  a  non-resi- 
dent. 

t.  Equitable  Jurisdiction  having  once  rightfully 
attiicbed,  cannot  be  defeated  by  matter  subse- 
quently arising  which  does  not  go  to  the  merits 
of  the  complainant's  case. 

8.  Equity  will  entertain  Jurisdiction  and  aCTord  re- 
lief atrainst  the  collection  of  a  Judgment  where  in 
Justice  and  good  conscience  it  ought  not  to  be 
enforced. 

4.  The  adjustment  of  demands  by  counter  claim  or 
set-off  rather  than  by  independent  suit  is  favored 
and  oricoura^red  by  the  law,  to  avoid  circuity  of 
action  and  injustice. 

i.  The  insolvency  of  the  party  against  whom  the 
8Ct-oir  is  claimed  is  a  sufficient  ground  for  equi- 
table interference. 

t.  The  non-residence  of  the  party  against  whom 
theset-oflT  is  asserted  Is  good  ground  for  equi- 
table relief. 

7.  The  liability,  legal  and  equitable,  of  the  gar- 
nishee to  the  principal  debtor  is  a  measure  of  his 
Uabiliry  to  the  attaching  creditor. 

H  Whatever  rights  the  garnishee  may  have  under 
existing  contracts  with  the  principal  debtor,  he 
Is  entitled  to  have  the  benefit  thereof  as  against 
the  attaching  creditor. 

t.The  garnishee  can  avail  himself  of  all  claiir.s 
fairly  arising  out  of  contracts  with  the  principal 
debtor  which  were  in  existence  when  the  attach- 
ment was  commenced. 

I  No.  107.] 

Argued  Jan,  11, 1S94,    Decided  April  9, 1894. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  StJites  for  the  Northern 
District  of  IlIiDois,  dismissing  the  intervening 
suit  of  the  North  (  bicago  Rolling  Mill  Com- 
pany, against  the  St.  Louis  Ore  &  Steel  Com- 
pany el  al,  for  an  injunction  and  an  equitable 
•etoff  against  certain  juflgments  in  certain  at- 
tachment suits,  and  for  juilgmenl  for  any  bal- 
ance due  plaintiff  by  the  St.  Louis  Ore  &  Steel 
Company.  Reversed,  and  cause  remanded  mth 
directions  to  proceed  in  conformity  with  the 
opinion. 

See  same  case  below,  89  Fed.  Rep.  808. 

The  facts  are  stated  in  the  opinion. 

Messrs.    E.    Parmalee    Prentice    and 

Charles  8,  Holt,  for  appellant: 

The  ClnVago  Company  had  a  valid  claim 
for  damages  for  breach  of  the  rail  contract, 
which  claim  existed  when  the  attachment  was 
begun  and  was  complete  before  the  interven- 
ing petition  was  filed,  and  had  the  right  in 
equity  to  set  off  its  claim  for  damaiieB  against 
its  indebtedness  to  the  St.  Louis  Company  and 
to  enjoin  the  collection  of  the  judgment  in  at 
tacbment. 

A  bill  will  lie  to  enjoin  tbe  collection  of  a 
Judgment,  on  any  ground  of  good  conscience 
wbich  could  not  have  been  set  up  at  luw,  or 
which  the  complainant  was  prevented  from 
ietting  up,  without  his  own  negligence. 

Orim  ▼.  IJandUu,  94  U.  S.  6o3  (24:216); 
Bmbry  ▼.  Pulmer,  107  U.  8.  8  (27: 340);  Knox 
County  ▼.  IJars/iman,  183  U.  S.  154  (83:  583).  I 

In  equity,  any  cross  demand  may  be  en-' 


forced  by  way  of  set  off,  If  there  are  peculiar 
circumstances  warranting  the  interposition  of 
equity.  Tbe  insolvency  of  the  party  against 
whom  the  set-off  is  claimed,  is  sulBcieot  ground 
for  equitable  interference. 

ScAuler  v.  Israel,  120  U.  S.  606  (80:707); 
Leeds  v.  Marine  Ins.  Co.  19  U.  8.  6  Wheat 
665  (5:332);  Lindsay  v.  Jarkmn,  2  Paige.  581; 
Pond  V.  Smith,  4  Conn.  b02;  HohUusv.  lloUey, 
1  T.  B.  Blon.  194;  Gay  v.  Gny,  JO  Paige,  369; 
IJinrichscn  v.  Reinback,21  III.  295;  Raleiffh  v. 
IMn'gh,  35  III.  512;  flail  v.  Kimball,  77  III. 
161;  Chicago,  D.  &  V.  R,  Co.  v.  Field,  86  111. 
270;  Dome  v.  Walker,  101  III.  628:  Datis  v. 
Milburn,  3  Iowa,  163;  Tuscumhia,  C,  <fe  />.  R. 
Co.  V.  Wiodes,  8  Ala.  206;  Wrayy.  Furnins,  27 
Ala.  471;  Rothschild  v.  Mack,  115  N.  Y.  1; 
rdchardsY.  Iji  Tourett",  li9  N.  Y.  54;  Kciffht- 
ley  v.  Walls,  27  Ind.  3S4;  Wulschner  v.  Sells, 
H7  Ind*.  75;  Lajfbourn  v.  Seymour  (Minn.) 
April  27.  1893;  Waterman.  Set  Off.  ^  396. 

.Non-residence  of  the  parly  will  likewise  be 
ground  for  equitable  interference. 

Quick  V.  Lemon,  105  111.  578;  Taylor  v, 
Sloirell,  4  Met.  (Kv.)  175:  Robbins  v.  Uolley,  I 
T.  B,  Mon.  194;  Edminson  v.  Baiter,  4  Hay  w. 
112,  9  Am.  Dec.  751;  Davis  v.  Milharn,  8 
Iowa.  163;  Forbes  v.  Qtopei',  88  Ky.  285. 

It  is  no  objection  that  the  claim  sought  to 
be  set  off  is  unliquidated. 

Lindsay  v.  Jackson,  2  Paige.  581;  Edminson 
V.  Baxter,  and  Forbes  v.  Cooper,  supra. 

Nor  that  the  claim  is  not  due,  or  that  it  ac- 
crues to  the  complainant  after  judgment  at 
law. 

Chicago,  D,  dt  V.  R.  Co.  ▼.  Field,  86  111. 
272:  Uall  v.  Kimball,  77  lU.  161;  Keightley  t. 
Waifs.  27  Ind.  384. 

Equity  having  personal  jurisdiction  of  the 
panics  will  not  only  offset  the  claim  for  dam- 
ages against  the  judgment  at  law,  but  will  da 
complete  justice  by  rendering  a  decree  for  the 
excess  in  favor  of  the  Chicago  Company. 

1  Pom.  Eq.  Jur.  160;  McGutoin  v.  Reming- 
ton, 12  Pa.  68,  51  Am.  Dec.  684;  Jones  v.  Wag- 
goner, 7  J.  J.  Marsh.  144;  Davis  v.  Milburn, 
3  Iowa.  163. 

The  law  of  recoupment  and  setoff  in  Illi- 
nois is  peculiarly  liberal. 

fiabock  V.  Trice,  18  III.  420.  68  Am.  Dec. 
660;  Perk  v.  Brewer,  48  III.  64;  Scott  v.  Ken- 
ton, 81  III.  96. 

Adjustment  of  demands  b^  counterclaim 
rather  than  by  independent  suit  is  evcr^  where 
favored. 

Florida  R,  Co.  v.  Smit/i,  88  U.  S.  21  Wall 
255  (22:  513). 

Tiie  attaching  creditor  takes  no  better  right 
thnn  tbe  St.  Louis  Company. 

Drake.  Attach m.  %^  45b;  Sdiuler  ▼.  Israel, 
120  U.  8.606(30:707'. 

The  law  and  practice  of  the  state,  in  respect 
to  set-off,  control  the  Federal  courts  within 
such  state. 

Partridge  v.  Phani.r  Mut.  L.  Ins.  Co.  88  U. 
8.  15  Wall.  680  (2l::.^30»;  West  v.  Aurora,  78 
U.  8.6  Wall.  139(18:819;. 

Mr.  Henry  Hitchcor;k»  for  appellees: 

Appellant's  claim  to  set  off,  agninst  its  in- 
debtedness for  ore,  the  damM^es  alleged  under 
tlie  rail  contract  of  December  1.  1883.  was 
properly  disallowed  in  the  garnishment  pro- 
eceding.     Under  the  Illinoia  atatute  such  a 
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claim  could  not  be  set  off  by  the  garnishee,  be 
cause— 

1.  Said  claim  was  for  unliquidated  damacres. 
arisins:  on  n  contract  entirely  disconnected 
with  ibe  contracior  subject  matter  out  of  which 
the  garnishee's  admitted  indebiedoess  arose. 

2.  It  was  not  an  existing  debt  on  July  21, 
1884,  when  the  writ  of  garnishment  was 
served. 

111.  Rev.  Stat.  (Cothran's  ed.  1887)  chap.  62. 
§  13,  III.  Rev.  Slat.  (Coihran's  ed.  1887)  chap. 

110.  p.  1097.  §  29;  Michigan  Cent,  R.  Co  v. 
Chicago  db  2d.  L,  S,  R.  Co,  1  111.  A  pp.  899; 
Clause  v.  Bullock  Printing  Press  Co.  MS  1 1. 
6i7;  Capes  v.  Burgess,  135  111.  81,  68;  Beans 
V.  Hunfiey,  76  111.  120;  Robinson  v.  /libbs,  48 

111.  408;  DeForrest  ▼.  Oder.  43  111.  500;  8ar 
geant  v.  h'ellong,  10  HI.  273.  281;  Hawks  v. 
Unds,  8  III.  228;  Ellis  v.  Cothran.  117111. 458, 
460;  Ryan  v.  Barger,  16  III.  28.  80;  Af/res  v. 
McConnel,  15  111.  230,  233;  Kelly  v.  Garrett, 
6  III.  649,  653;  Martin  v.  Kunzmuller,  37  N. 
Y.  896;  Myers  v.  JJatis,  22  N.  Y.  4^9,  493; 
Irvin  V.  Wright,  2  III.  1535;  Duncan  v.  f^yon, 
8  Johns.  Ch.  851.  8  Am.  Dec.  5 1 3;  Mohawk 
Bank  v.  Burrotos,  6  Johns.  Ch.  817,  322. 

Upon  the  facts  in  proof,  appellant's  petition 
was  properly  dismissed.  According  to  the  set- 
tled doctrine  of  set  off  in  equity,  appellant  is 
not  entitled  to  the  relief  here  sought. 

Courts  of  law  and  of  equity  follow  the  same 
general  doctrines  on  the  subject  of  set-off.  No 
set-off  will  be  allowed  in  equity  in  respect  of 
a  demand  for  uncertain  damages  aiisini;  on  a 
breach  of  contract,  nor  in  respect  of  a  demand 
not  mutual,  or  a  demand  to  arise  in  future; 
nor  in  respect  of  mutual  disconnected  debts,  in 
the  ab^'ence  of  either  an  express  or  implied 
agreement  of  stoppage  pro  tanto  or  mutual 
credit  in  reference  to  said  debts;  nor  will  courts 
of  equity  allow  a  set  off  of  debts  accruing  in 
different  rights,  except  under  very  special  cir- 
cumstances, and  where  the  proofs  are  clear 
and  the  equity  is  very  strong.  A  set  off  will 
be  allowed  in  equity  only  on  some  distinct 
equitable  ground;  the  mere  existence  of  cross 
demands  is  not  suflQcient. 

Dunear*  v.  I  yon,  supra;  Hackett  v.  Connett, 
2  Edw.  Ch.  78;  Mohawk  Bank  v.  Burrows, 
supra;  Oreene  y.  Darling,  5  Mason.  201-215; 
Je^ryes  ▼.  Agra  d  M.  Bank,  L.  R.  2  Eq.  674; 
Earl  of  OrfordCs  Case,  2  White  &  T.  Lead.  Cas. 
Eq.  1340,  1341;  Rawson  v.  Samuel,  1  Crais?  & 
P.  171;  Mtfdtf  V.  Wade,  12  III.  89;  Raleioh  v. 
Raleigh,  85  111.  512;  Zogbaum  v.  Parler.  55  N. 
Y.  120;  Scammon  v.  Kimball,  92  U.  S.  862^23: 
483);  2  Stonr.  Eq.  Jur.  §§  1435-1437. 

No  qu<  8iion  of  '•recoupment**  can  possibly 
Arise  in  this  case,  since  defendant's  indebted- 
ness, and  the  damages  claimed  by  it,  do  not 
arise  out  of  the  same  contract.  Recoupment 
and  set-off  are  not  the  same  thing. 

Evans  v.  Hughey,  76  III.  120;  Ilvhbard  v. 
Rogers,  64  III.  434;  Bouvier,  Law  Diet,  title, 
**Rrofvpm€iit." 

Even  had  defendant  been  shown  to  be  in- 
solvent, and  had  the  daranges  claimed  by  peti- 
tioner l)epn  a  proper  subject  of  sctolT,  vet  the 
equity  of  the  Joliet  Steel  Co.  to  the  benefit  of 
the  fund  in  convroversv  was  certainly  ciual  to 
that  of  the  North  Chicago  Rolling  Mill  Co., 
both  being  Illinois  creditors,  and  superior  to 
it  in  respect  of  the  greater  diligence  of  the 
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Joliet  Steel  Co.  in  levying  its  attachment  and 
promptly  reducing  its  claim  against  the  Ore  & 
Sieel  Co.  to  judgment. 

Zogbaum  v.  Varker,  55  N.  Y.  120;  1  Story, 
Eq.  Jur.  (18th  ed.)  §  64d. 


Mr,  Justice  J »,elL9on  delivered  the  opinion 
of  the  court: 

The  principal  question  presented  by  the  rec- 
ord in  this  case  is  whether  a  garnishee,  who 
occupies  the  double  position  of  debtor  to  the 
principal  defendant  in  a  definite  or  ascertained 
amount,  and  also  that  of  a  creditor  of  such 
principal  debtor  by  way  of  unliqtiiJated  dam- 
ages arising  out  of  the  breach  of  contract  in 
existence  when  the  garnishment  proceedings 
were  instituted,  can,  after  an  order  at  law  sub- 
jecting the  defined  indebtedness  to  the  payment 
of  the  garnisher,  invoke  the  aid  of  a  court  of 
equity  to  restrain  the  garnisheeing  creditor 
from  enforcing  the  payment  of  the  amount 
due  until  the  unliqtiidated  damages  can  be  as- 
certained, and  sot  off  against  ^uch  indebtedness, 
on  the  ground  that  the  principal  debtor  is  in. 
solvent  and  a  nonresident  of  the  state  in  which 
the  garnishee  resides,  and  in  which  the  sarnish- 
ment  proceedings  are  had?  In  other  words. is  the 
insolvency  and  nonresidence  of  the  principal 
debtor,  to  whom  the  garnishee  is  indebted  ia 
a  certain,  definite  amount,  and  aprainst  whom 
he  has  a  valid  *claim  for  unliquidated  [508 
damages  growing  out  of  a  breach  of  contract 
between  them — in  existence  at  the  commence 
ment  of  the  garnishment  proceedings— a  good 
ground  for  the  exercise  of  equitable  jurisdiction 
after  an  order.or  judgment  at  law, declaring  the 
sum  due  the  principal  debtor  applicable  to  the 
payment  of  the  garnisher,  to  stay  the  enforce- 
ment of  such  order  or  judgment  until  the  un- 
liquidated damages  due  the  garnishee  can  be 
ascertained  and  set-off  against  the  amount  cer- 
tain owing  by  him  to  the  principal  debtor? 

The  material  facts  and  proceedings  out  of 
which  this  question  arises  are  as  follows:  In 
November,  1888.  the  St.  Louis  Ore  &  Steel 
Company,  of  St.  Louis,  Missouri  (hereafter 
styled  the  St.  Louis  Company)  and  the  North 
Chicago  Rolling  Mill  Company,  of  Chicago, 
Illinois  (hereafter  called  the  Chicngo  Company) 
were  each  engaged  in  the  manufacture  of  steel 
rails  for  railroads.  The  St.  Louis  Company 
was  also  a  miner  of  iron  ore  and  the  maker  of 
pig  metal.  On  November  6.  1883,  the  St. 
Louis  Company  entered  into  a  contract  with 
the  Missouii  Pacific  Railroad  Company  for  the 
snle  and  delivery  to  the  railroad  company  of 
24,000  tons  of  steel  rails  in  quantities  of  2000 
tons  per  month  from  January  to  December, 
1884,  inclusive,  for  which  the  railroad  com- 
pany agreed  to  pay  for  each  monthly  delivery 
of  rails  on  receipt  of  billsof  ladins  and  invoice, 
at  the  rate  of  $18  a  ton  ca<ih,  and  one  ton  of 
old  rails  for  each  ton  delivered. 

On  November  19,  1883,  the  St.  Louis  Com- 
pany entered  into  another  contract  with  the 
Missouri  Pacific  Railroad  Comjjany.by  which 
it  airreed  to  sell  to  the  railroad  company  the 
furlher  quantity  of  18.000  tons  of  steel  rails  to 
be  delivered  at  the  rate  of  about  1500  ions  per 
month,  commencing  January  1,  and  ending  in 
December.  1884.  for  which  the  purchaser  was 
to  pay  for  each  delivery  of  1500  tons  at  the  rate 
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of  $37.50  a  ton  fn  cash,  od  tbe  twentieth  day  of 
tbe  month  bucceeding  the  delivery. 

Having  these  enlargements  on  its  bands,  the 
St.  Louis  Company  on  Deccnil)er  i.  1883,  en- 
tered into  a  written  contract  with  the  Chicago 
Company,  by  which  the  latter  airreed  to  fur- 
nish she  former  company  18,000  tons  of  No.  1, 
5SM>|  Bessemer  *Bteel  rails,  to  be  delivered  free 
on  board  the  cars  at  Chicago  in  about  equal 
amounts  (1500  ions)  during  each  month  of  the 
year  1884,  at  tbe  rate  of  $85  per  gross  ton  (2240 
pounds)  to  be  paid  by  the  St.  Louis  Company 
on  the  tenth  aay  of  each  month  for  all  rails 
delivered  during  the  previous  month.  The 
contract  specified  that  tbe  rails  to  be  furnished 
by  the  Chicago  Company  should  weight  52, 
5o,  59.  or  68  pounds  per  lineal  yard,  as  per 
templet  to  be  furnished  by  the  St.  Louis  Com- 

5 any,  and  were  to  be  drilled  for  bolts  at  certain 
istances  from  the  ends  of  t)ie  rails  according 
to  their  weight. 

The  riiiU  were  to  be  consigned  as  directed  by 
tbe  St.  Louis  Company,  which  was  to  furnish 
tbe  Ciirs  for  the  prompt  shipment  thereof  from 
Chicago,  "and  in  the  absence  of  the  furnishing 
of  cars  upon  which  to  loud  said  rails,  enabling 
the  said  first  party  (the  Chicago  Company)  to 
make  their  deliveries  as  herein  spc  cified,  then 
tbe  said  second  parly  (the  St.  Louis  Company) 
shall  make  their  settlements  and  pay  for  .said 
rails  on  the  tenth  day  of  the  month,  the  same 
aa  though  said  rails  had  been  delivered,  and 
the  non-aelivery  of  cars  shall  in  no  way  relieve 
the  said  second  party  from  the  prompt  (layment 
for  the  rails  on  the  tenth  day  of  the  mouth  as 
specified  herein."  The  rails,  so  far  as  deliv- 
ered, were  manufactured  in  varying  weights, 
upon  orders  given  by  the  St.  Louis  Company. 

On  Deceniber  22,  1883,  the  Chirngo  Com- 
pany entered  into  a  contract  with  R.  M.  Cherrie 
&  Company,  of  Chicago,  for  the  purchase  of 
60,000  tons  of  iron  ore,  to  be  mined  and  shipped, 
during  the  year  18H4,  from  the  Pilot  Knob 
mine  in  the  state  of  Missouri,  owned  and  oper- 
ated by  the  St.  I^uis  Company.  This  ore 
was  to  be  delivered  at  tbe  Chicago  Company's 
works  in  quantities  of  from  one  to  seven  thous- 
and tons  per  month,  as  required  by  the  Chi- 
cago Company,  and  payment  therefor  was  to 
be  made  on  the  fifteenth  day  of  each  month 
for  ore  delivered  during  the  previous  month. 
Tills  contract,  if  not  made  by  Cherrie  &  Com- 
pany, as  agents  of  tbe  St.  Louis  Company,  was 
guaranteed  by  the  latter  so  far  as  the  quality 
of  the  ore  and  its  delivery  were  concerned. 

Cherrie  &  Company  became  financially  in- 
volved, and  on  July  8,  1884,  made  an  assign- 
IIOOJ  mcnt  to  one  Jenkins  for  the  *l)<ijftit  of 
their  creditors, of  whom  the  St.  Louis  Company 
was  a  large  one.  Upon  the  failure  of  Cherrie  & 
Comp.my  the  St.  Louis  Company  assumed  the 
former's  ore  contract  with  the  Chicago  Com 
puny,  and  thereafter,  between  the  4th  and  2l8l 
days  of  July,  18J'4.  dclivei-ed  to  the  Chicago 
Company  iron  ore  and  pig  metal  to  the  amount 
or  value  of  $44.jnri.S2,  for  which  payment  was 
to  be  made  by  the  Chicago  Company  on  August 
15.  1884. 

On  July  10,  1884,  tbe  St.  Louis  Company, 
being  indebted  to  the  Chicago  Company  in  the 
•urn  of  $21,536.56  for  steel  rails  delivered  dur- 
iBg  the  previous  month  (June)  made  default 
in  paying  the  aame,  and  the  next  day  (July  11, 
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1884)  informed  the  Chicago  Company  by  let- 
ter of  its  inability  to  pay  for  the  June  delivery 
of  rails,  and  asked  as  a  special  favor  to  let 
the  matter  rest  for  a  little  while,  as  the  Chicago 
Company  had  in  its  possession  funds  arising 
from  the  sale  of  ore  and  pig  metal  which  were 
being  delivered  during  the  month  of  July.  To 
this  request  no  reply  appears  to  have  lx>en 
made. 

On  July  12,  1884,  the  St.  Louis  Company 
again  wrote  the  Chicago  Company,  express- 
ing a  doubt  as  to  its  ability  to  pay  its  debts 
promptly,  and  suir^e-ting  an  arranLcmr»iit  by 
which  the  receivers  of  the  WabrvsU  Rjiilro.id 
Company  should  take  certain  rails  and  .^citlc 
directly  with  the  Chicairo  Company.  This 
arrangement  was  not,  however, consummated. 

The  St.  Louis  Company  beintr  embarrassed 
and  bavin:;  made  default  in  paying  the  inter- 
est on  its  several  issues  of  bonds,  secured  by 
mortgages,  was,  on  July  21,  1884,  placed  in 
thehandsof  a  receiver,  upon  a  bill  tiled  against 
it  in  the  United  Shites  Circuit  Court  for  the 
Enstern  District  of  3Ii-souri  by  ilobcrt  M.  Oly- 
phanl,  as  trustee,  a  citizen  of  New  York,  for 
the  foreclosure  of  a  seond  mortgage  upon  its 
property.  Tbe  bill  alleged  the  insolvency  of 
the  St.'fjouis  Company,  and  upon  the  day  of 
its  filing  E.  A.  Hitchcock,  the  pre^^idcut  of  the 
company,  was  appointed  provisional  recelvir 
of  its  juoperty  and  assets,  with  in.Mructio:i> 
•*to  carry  out  and  perform  the  contracts  of  ihe 
company  for  the  purchase  and  sale  of  ste<*l 
rails,  and  to  pre.«erve  and  protect  all  its  ])»o|»- 
erty."  This  receivership  was  made  permanent 
on  August  T,  18S4,  and  *thc  provisional  [OOl 
instructions  were  renewed.  Hitchcock  prompt- 
ly quallied  (>oth  as  provisional  and  permanent 
receiver. 

The  receiver    subsequently,  on  Augu-t  'Jo. 
1884,  mod"  a   report  to  the  court,  in  wliicii, 
after  referring  to  tbe  several  contracts  of  the 
St.  Louis  Company  with  the  Mi>souri  Paeitic 
Railroad  Company  for  the  sale  of  steel  mils, 
and  with  theChieairo  Company  and  others  for 
the  purchase  of  such  rails,  together  with  what 
had  hven  done  thereunder,  stated  that  on  July 
80,  1884,  he  had    received    fiom  the  railroad 
company  an  order  for  2045  tons  of  rails  to  l>e 
delivered    in  August;    that  he  thereupon  had 
placed  with  theC'hieago  Company  an  order  for 
1500    tons  of  the  rails  required,  the  price  of 
which,  under  the  contract  bi»tween  the  St  Loui** 
Company  and  the  Chicago  Cvinipany,  would 
amount  to  about  the  sum  of  $ri2  000,  and  if  the 
rails  were  delivered  in  August,  th.it  sum  would 
have  to  be  paid  on  September  10,  1864;  that 
he  had  not  in  hand,  and  was  not  likely  to  have, 
any  funds  with  which  to  meet  such  payment; 
that  he  had.  after  negotiations,  failed  to  indue* 
the  railroad  company  to  agree  to  make  pay- 
ment for  the  rails  on  September  10,  1884;  that 
the  railroad  company  had,furlliermore.  notitii*d 
him  that  it  was  ready  to  carry  out  its  contract 
with  the  St.  Louis  Company  according  to  the 
terms  thereof,  but  would    no    longer  accept 
steel  rails  from  other  makers  in  the  perform- 
ance of  that  contract;  that  he  had  without  suc- 
cess made   overtures  to  be  released  from  the 
contract  of  the   St.  Louis  Company  for  tbe 
sale  and  purchase  of  steel  rails,  on  the  basis 
of  the  difference    between  the  then    market 
price  of  such  rails,  estimated  at  $81  per  ton. 
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And  the  contract  prices,  which  terms  he  re- 
corded as  just  to  all  parties,  but  that  these 
overtures  were  not  occepied.  The  receiver 
further  reported  that  the  Chicago  Company 
h:i(i  notified  him  by  letter  under  date  of  Au- 
LMist  6,  1884.  that  it  was  ready  and  willing 
lo  (jury  out  its  contract  of  December  1, 1888, 
for  the  manufacture  and  delivery  of  steel  rails 
upon  the  terms  of  payment  tlierein  mentioned, 
and  that  for  the  failure  of  the  St.  Louis  Com- 


itself  and  the  St.  Louis  Company,  admittinirr.Q 
indebtedness  lo  the  latter  for  ore  and  pi*.'  inm 
amounting  to  $44,916.82,  and  setting  up  conn- 
trrclaims  to  the  amount  of  $56,807.50,  which 
included  the  sum  of  $28,390.16  asdama<;es  fur 
the  failure  of  the  St.  Louis  Company  to  cany 
out  the  steel  rail  contract  by  reteiving  anil 
paying  for  the  rails  in  compliance  with  the 
terms  of  that  contract. 
To  this  answer  replication  was  made,  and, 


pany  to  carry  out  the  said  contract  it  would   upon  the  issues  formed,  the  cause  was  tried 


claim  damages;  that  the  Chicago  Company  re- 
002]  quested  an  explicit  statement  from  *him, 
as  receiver,  whet  her  be  would  lie  prepared  to  pay 
in  cash  on  the  tenth  of  each  month  following 


before  a  jury.  The  Chicago  Company  iuiro- 
duceil  proof  tending  to  establish  its  claim  for 
the  $28,390.16,  as  damages;  but  upon  moiion 
of  the  plaintiff  this  evidence  was  stricken  out. 


the  delivery  of  rails  ordered  by  him  under  said  and  the  claim  for  damages  was  dis*illow(  d  by 
contract,  to  which  he  had  replied  that  he  was  I  the  court  on  the  ground  that,  being  uuiiqui- 
DOt  in  possession  of  money  sutticieni  to  pay  j  dated,  it  could  not  properly  be  setoff  at  law. 
cash  for  such  rails,  but  that  the  court  under  j  The  disallowance  of  the  claim  for  dania2ie>^  left 
whoseordershe  was  acting  had  power  to  make  '  a  balance  of  $16,4'!3  28  due  by  the  Chicago 
provision  therefor:  that  to  this  the  Chicago ,  Company  to  the  St  Louis  Company.  A  vcr- 
Company  had  replied  that  it  was  ready  and  diet  was  directed  for  the  plaiutilT  for  that 
willing  to  furnish  the  rails  as  ordered  upon  be- ,  amount,  and  judgment  was  rendered  against 
ing  notified  that  he  was  prepared  to  pay  there- :  the  Cliicn;;o  Company,  January  13»  1886,  for 
fore  on  the  tenth  of  the  month  following  de- 1  the  sum  of  $16,473.28. 

liviry.  This  garnishment  proceeding  was,  under  the 

The  correspondence  fully  established  the  |  Illinois  statutes,  in  the  name  of  the  St.  Louis 
fads  thus  reported  by  the  receiver.  It  is  [  Company,  and  judgment  was  rendered  in  its 
further  shown  in  the  correspondence  between  favor  against  the  Chicago  Company  {Or  ilie 
the  receiver  and  the  Chicago  Company  that  the  amount  of  the  verdict  for  the  use  of  the  Jnlict 
receiver  proposed  lo  pay  for  the  mils  which   Company  and  others  entitled  to  share  tlwrcin. 


micrht  be  ordered  and  delivered  under  the  con- 


In  the  garnishment  pioccedincs  un<ler  the 


tniet  with  the  St.  Liouis  Company  in  receiver's  !  attachment  suit  of  the  Iron  Mountain  Company 
certificates,  which  the  Chicago  Company  de- 1  in  the  superior  court  of  Cook  county  a  similar 


clined  to  receive.  The  receiver  admitting  that 
he  could  not  pay  for  the  1500  tons  ordered  for 
the  next  month,  those  rails  were,  for  that  rea- 
son, not  manufactured  by  the  Chicago  Com- 
pany. 

The  Chicago  Company  received  no  orders 
for  rails  from  the  St.  Louis  Company,  or  its 
receiver,  for  the  mouth  of  July,  or  for  any  sub 


judgment  was  rendered  acninsl  the  Chicigo 
Company  as  garnishee.  Ly  the  laws  of  Illinois 
the  sum  adjudged  acainst  the  Chicago  Com- 
pany as  garnishee  was  a  ^W''A*trii<t  fund  for  I  he 
use  of  both  attaching  creditors- the  Joliet  Com- 
pany and  the  Iron  Mountain  Comp;iny. 

Pending  the  garnifchinent  nroceeiiinns.  on 
September  20.  ♦ISSl.  Robert  M.  Oly-  1«04 


•erjiienl  month  during  the  y<'ar  1884.  Nor  did  phant,  as  trustee,  filed  whit  is  CMllcd  an  amil- 
the  receiver  ever  notii'v  the  Ciiicago  Conipi.ny  '  lary  bill  in  the  United  Sfat-s  Circuit  Court  lor 
that  he  was  prepared  to  pay  f«ir  the  rails  ac- 1  the  Nortliern  District  (^f  Illinois  against  the  .Sf. 
cording  to  the  terms  of  the  contract  between  '  Louis  Company,  for  the  purpose?  of  rf'aehini: 
the  two  conijianies.  !  Ihe  as-^cts  of  I  ho  company  in  that  jurisdici.on. 

On  the  day  of  the  receiver's  appointment  This  bill  reeiied  the  procietlinijs  hal,  and  liic 
(July  21.  U8i)  the  Joliet  t^teel  Company,  an  '  orders  made,  in  the  original  suit,  antlasUcdihc 
Illinois  corporation,  commenced  two  attach- !  court  to  a'liiiini>ler  the  assets  of  the  cuiu|..iny 
ment  suits  in  the  superior  court  of  Cook  coun-   iu  that  jurisdiction. 


tv,  Illinois,  against  the  St.  Louis  (.ompanv, 
o'ne  for  $1777.07,  the  other  for  ^10,051.78,  aiid 
on  the  same  day  and  in  tiiesame  court  the  Iron 


The  Chicago  Company  havinir  secured  a  stiy 
of  proccMiings  in  bolli  of  the  garnishme:»t 
cases,  thereupon  liled  its  bill,  or  petition,  on 


31ountain  Company,  a  Missouri  corporation,  !  January  18.  18^:6,  auainst  the  St  Louis  Com 
comnjencc<l  an  attachment  suit  against  the  St.  j  pany,  the  Joliet  t'onif)any,  and  the  Iron 
Louis  Couipanv  upon  a  claim  for  $10,782.00.  i  Mountain  Company,  on  the' equity  side  of  the 
]No  properly  of  the  St.  Louis  Company  was  at- i  United  States  Circuit  Court  for  the  Norther-i 
tached  under  the  writs  issued  in  these  suits,  j  District  of  Illinois,  in  the  ancillary  bir.i  of 
w  bich  were  thereupon,  and  in  conformity  with  Olififomt  v.  St.  Lmiis  Co,  This  bill  or  peiiiiou 
the  statutes  of  Illinois,  served  upon  theChicarro  of  the  Chicago  Company,  after  settin^^  out  the 
Company,  and  R.  £.  Jenkins,  as  o.^signee  of  R.  ■  rail  an<l  ore  contracts,  the  default  of  the  St. 
M.  Cherrie«&  Company,  as  garnishees  and  inter-  Louis  Company  in  failing  to  perform  the  rail 
rogatories  were  filed  for  each  of  them  to  answer,  contract,  and  the  resulting  damages  to  the 
ISOti]  touching  *their  indebtedness  to  the  St.  Chicago  Company,  the  garnishment  procced- 
Louis  Company.  The  two  suits  of  the  Joliet  ]  ings  at  law  in  Ihe  slate  and  Federal  courts,  and 
Company  were  removed  in  September,  1884,  •  the  denial  of  its  right  therein  tosetotT  itsclaim 
to  the  law  side  of  the  United  States  Circuit  for  damages  against  the  St.  Louis  Company, 
Court  for  the  Northern  District  of  Illinois,  alleged  that  the  St.  Louis  Company  was  in- 
The  Chicago  Company  made  answer  in  No-  solvent,  and  that,  being  both  insolvent  an«i  a 
▼ember,  1884,  and  a. supplemental  and  amended  nonresident,  the  Chicago  Company  was  enti- 
answer  on  February  25,  1885,  setting  forth  the  tied  to  relief  in  equity  by  having  its  damages 
transactions  and  matters  of  account  between  .  liquidated,  and  then  set-off  against  the  judg- 
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meDt8  in  tbe  attachmeDt  suits.  The  prayer  was 
for  an  injunctioD  and  relief  by  way  of  equitable 
set-off,  and  for  judgment  over  for  any  kKilance 
due  It  by  tbe  8t.  Louis  Company. 

Tbe  Iron  Mountain  Company  filed  its  answer 
in  Mareb,  1887,  admitting  tbat  tbe  claim  pn 
wbicb  its  attacbment  suit  was  broiigbt  against 
tbe  St.  Louis  Company  bad  been  settled, and  dis- 
claimed any  furtbcr  interest  in  tbe  proceeding. 

Tbe  answer  of  tbe  otber  defendants,  while 
admiitin^  most  of  tbe  allegations  of  tbe  bill, 
denied  tbat  tbe  St.  Louis  Company  bad  violated 
or  failed  to  perform  tbe  rail  contract,  or  tbat 
the  complainant  bad  any  valid  claim  for  dam- 
ages aj^aiost  it;  that  if  there  bad  been  any 
breach  of  the  rail  contract,  tlie  claim  for  un- 
llf|uidated  damai^es  could  not  be  tbe  subject  of 
.(;ct  off  in  equity  any  more  than  in  law;  tbat  if 
005]  tbe  claim  were  *valid,  it  arose  out  of 
transactions  distinct  from  tbe  subject  matter  of 
the  suit  in  which  such  setoff  was  claimed;  that 
It  did  not  exist  on  July  21, 1884,  when  tbe  gar- 
nishment process  was  served;  that  from  that 
date  the  garnisber  acquired  a  lien  upon  and  a 
right  to  tbe  fund,  due  from  tbe  garnishee,  in 
the  nature  of  an  equitable  assignment,  which 
could  not  be  disturbed  or  affected  by  any  sub- 
sequent breach  of  tbe  rail  contract  by  the  St. 
Louis  Company.  A  general  replication  was 
filed  b^  tbe  Chicago  Company. 

While  this  suit  of  the  Chicago  Company  for 
equitable  relief  was  pending,  tbe  St.  Louis  Com- 
pany effected  a  compromise  with  its  bond  credit- 
ors by  issuing  new  mortgage  securities  in  lieu  of 
the  old  bonds,  and  thereupon  tbe  Olypbant  stiits 
against  the  St.  Louis  Company  in  tbe  United 
States  Circuit  Courts  for  ibe  Eastern  District 
of  Missouri  and  for  the  Northern  District  of 
Illinois  were  dismissed.  The  decree  of  dismis- 
sal of  tbe  Illinois  suit  provided,  however,  that 
ihe  petition  of  tbe  Chicago  Company  should 
itand  and  be  proceeded  In  as  an  original  bill. 

On  April  9,  1887,  the  Joliet  Uteel  Company 
tssigne<i  and  transferred  its  two  judgments  for 
$9101.85  and  for  $10,760.41,  respectively, 
against  the  St.  Louis  Company  to  David  K, 
Ferguson,  who,  as  such  assignee,  thereafter,  in 
May,  1888,  applied  to  be  made,  and  was  made, 
a  party  to  tbe  suit  of  tbe  Chicago  Company. 

The  cause  came  on  for  hearing  in  May,  1889, 
upon  evidence  as  to  the  breach  of  tbe  rail  con- 
tract by  the  St.  Louis  Company,  and  the  dam- 
ages thence  resulting  to  the  Chicago  Company, 
which  was  substantially  the  same  as  tbat  intro- 
duced at  law  in  tbe  garnishment  proceedings. 
The  circuit  court  held  tbat  tbe  equitable  set-off 
aonght  bv  tbe  bill  could  not  be  allowed  for  tbe 
reasons  that  the  judgment  against  tbe  Chicago 
Ck>mpflny  as  garnishee  was  for  money  due  for 
pig  iron  and  ore  bought  from  tbe  St.  Louis 
Company,  while  theclaim  for  unliquidated  dam- 
ages grow  out  of  the  failure  of  tbe  St.  Louis 
Company  to  receive  rails  under  tbe  contract  of 
December,  1888,  which  had  no  connection  with 
tbe  one  upon  which  the  Chicago  Company 
was  held  as  garnishee;  that  when  tbe  Chicago 
OOO]  *  Company  was  served  as  garnishee  no 
part  of  the  claim  urged  as  a  set-off  bad  accrued: 
that  tbe  Chicago  Company  then  bad  no  right 
of  action  for  the  recovery  of  that  claim;  that 
it  was  then  uncertain  whether  that  company 
would  make  or  lose  money  by  the  further  per- 
formance of  the  rail  contract.    The  opinion  of 
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the  court  concluded  by  saying:  "Without 
ruling  upon  other  questions  discussed  by  coun- 
sel, it  is  sufficient  to  say  that  tbe  claim  for  un- 
liquidated damages  growing  out  of  tbe  failure 
of  the  St.  Louis  Company  to  receive  rails  under 
the  rail  contract  after  tbe  failure  of  tbat  com- 
pany and  after  tbe  commencement  of  tbe  suit 
in  attacbment  and  the  service  of  tbe  writ  of 
garnishment  upon  tbe  Chicago  Company  was 
properly  rejected  by  the  court  in  tbe  trial  of 
tbe  action  at  law,  and  cannot  now  be  setoff 
against  tbe  judgment  rendered  against  the  gar- 
nishee. Tbe  intervening  petition  is  dismissed 
without  prejudice  to  the  rijfbt  of  tbe  Chicago 
Company  to  prosecute  an  action  aG::iiusttbe  St. 
Louis  Company."  Olyphant  v.  St,  Louis  Ore 
dk  8.  Go,  89  Fed.  Rep.  808. 

From  tbe  decree  dismissing  this  bill  the 
present  appeal  is  prosecuted,  and  the  errors 
assigned  by  tbe  appellant  may  be  embraced  in 
the  general  proposition  tbat  the  court  below 
erred  in  declining  to  adjudicate  and  determine 
the  amount  of  the  damages  sustained  by  the 
Chicago  Company  from  the  breach  of  the  rail 
contract  and  set  off  tbe  same  against  tbe  judg- 
ment at  law,  and  in  dismissing  the  bill,  even 
though  such  dismissal  was  without  prejudice 
to  tbe  right  of  tbe  Chicago  Company  to  bring 
suit  for  tbe  recovery  of  such  damages. 

In  addition  to  the  reasons  on  which  tbe  court 
below  denied  relief  and  dismissed  the  bill,  it  is 
urged  by  the  appellee  tbat  the  eouitable  ground 
for  relief,  viz.  tbe  insolvency  oi  tbe  St.  Louis 
Company,  ceased  to  exist  before  tbe  final  de- 
cree was  rendered.  It  is  urged  that  its  solvency 
was  shown  b^  tbe  ^settlement  of  its  debts  [B  f  2 
and  the  dismissal  of  tbe  foreclosure  suits  against 
it  and  tbe  discbarge  of  tbe  receiver.  There  are 
several  answers  to  this  suirgestion.  First,  the 
fact  relied  upon  to  establish  such  restored  solv- 
ency, viz,  tbe  compromise  of  the  company's 
bonded  indebtedness  by  issuing  new  obligationi 
secured  by  mortgage  on  all  Its  tangible  prop- 
ertv,  faiU  to  show  any  actual  improved  finan- 
cial condition,  such  as  would  be  available  to  the 
Chicago  Company  in  enforcing  its  claim  for 
damages;  second,  as  appears  in  the  record  there 
were  other  claims  against  the  St  Louis  Com- 
pany which  were  not  settled  by  the  compro- 
mise which  terminated  the  foreclosure  suits; 
third,  the  alleged  restored  solvency  of  the  St. 
Louis  Company  was  not  set  up  by  supple- 
mental pleading  of  anv  kind  in  this  suit,  al- 
though there  was  ampie  time  and  opportunity 
to  do  so  between  March,  1887,  and  Ittay,  1889. 
when  this  cause  was  finally  heard;  as  a  matter 
of  defense,  arising  after  the  case  was  at  issue* 
the  restored  solvency  of  the  St  Louis  Com- 
pany must  have  been  set  up  by  supplemental 
answer  or  otber  appropriate  pleadings  (Story 
Eq.  PI.  ^  898);  fourth,  equitable  jurisdiction 
having  once  rightfully  attached,  cannot  be  de- 
feated by  matter  subsequently  arising  which 
does  not  go  to  the  merits  of  tbe  complainant's 
case.  Tbe  state  of  facts  existing  when  tbe  bill 
was  filed  must  be  looked  to  in  determining  tbe 
question  of  equitable  jurisdiction,  which  in  this 
case  Is  rested  on  tbe  ground  of  insolvency  and 
non- residence.  Tbe  latter  fact  is  not  ques- 
tion^; as  to  tbe  former,  tbe  Joliet  Steel  Oom- 
pany,  by  Its  petition,  filed  May  1,  1886.  In  tbe 
Olyphant  foreclosure  suit  in  the  Korthem  Dii- 
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trict  of  IDinrtit,  asklDg  that  the  receiver  be  re- 
quired to  give  bond  as  auch  in  the  sum  of 
$50,000,  to  accouDt  for  the  assets  received  in 
that  jurisdiction,  distinctly  alleged  that  the  St. 
Louis  Company  was  an  insolvent,  non  resident 
corporation,  and  on  the  strength  of  its  petition 
ihe  receiver  gave  bond  to  cover  tiie  assets  with- 
in tlic  jurisdiction  of  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illi- 
nois, and  the  receiver  thereafter,  with  the  con- 
sent of  the  JoHet  Company,  con) promised  the 
claim  of  the  St.  Louis  Company  a trainst  Cherrie 
&  Company,  and  obtained  securities  and  assets 
013]  thereunder,  which  *were  allowed  to  be 
removed  from  the  jurisdiction  of  the  court,  or 
applied  otherwise  than  to  the  debt  of  the  Joliet 
Company. 

It  is  not  shown  by  Ihe  record  that  the  St. 
Louis  Company  was  restored  to  a  state  of  solv- 
ency before  the  final  decree;  but  if  that  fact 
bad  been  properly  shown,  it  was  not  set  up  as 
a  defense  in  the  present  suit,  and  it  cannot  now 
be  invoked  on  behalf  of  the  Joliet  Company 
or  its  assignee. 

It  admits  of  no  question  that  the  St.  Louis 
Company  made  default  in  the  performance  of 
the  rail  contract.  It  failed  in  the  payment  of 
the  sum  of  $21,586.56  on  July  10,  1884,  for 
steel  rails  delivered  in  June.  This  default  con- 
tinued throughout  the  year  1884.  JSeither  the 
St.  Louis  Company  nor  its  receiver  gave  any 
order  or  orders  for  the  manufacture  of  rails  for 
July  delivery.  On  the  order  for  1500  tons  of 
rails,  given  for  August  delivery,  the  receiver 
was  confessedly  not  prepared  to  pay,  nor  was 
any  provision  made  by  which  the  Chicago 
Company  could  reasonably  expect  payment 
therefor  on  September  10,  1884.  The  receiver 
bad  made  every  possible  effort  to  raise  funds 
by  the  sale  of  receiver's  certificates,  and  had 
failed.  He  bad  nothing  to  pay  with  except 
"  certificates,"  and  the  Chicago  Company  had 
declined  to  take  thenu  It  was  certainly  not 
bound  to  proceed  with  the  manufacture  and 
delivery  of  rails  under  the  August  order,  after 
being  notified  in  advance  that  the  receiver  was 
not  prepared,  and  did  not  expect  to  be  in  funds 
to  pay  for  the  same  unless  certificates  were  ac- 
cepted. For  the  reason  that  he  had  nothing  to 
pay  with,  except  '^certificates."  the  receiver 
considered,  as  he  stated  to  the  president  of  the 
Chicago  Company,  in  a  letter  dated  September 
2G.  1884,  that  it  would  have  been  wrong  to  have 
asked  the  Chicago  Company  to  make  and  for- 
ward rails  without  immediate  or  prospective 
means  of  paying  for  the  same.  So  no  further 
orders  were  given  for  rails,  although  the  Chi- 
cago Company  repeatedly,  during  August, 
September,  and  October,  expressed  its  readi- 
ness and  ability  to  fill  all  orders  when  the  re- 
ceiver was  prepared  to  pay  therefor  according 
to  the  terms  of  the  contract.  The  Chicago 
Company,  early  in  October,  indicated  its  will- 
ingness to  reduce  the  price  of  the  undelivered 
0 1 4]  rails  to  $80  per  ton,  upon  prompt  ^settle- 
ment  in  cash,  according  to  the  contract,  but 
this  proposition  was  not  accepted. 

Under  these  circumstances  there  was  a  clear 
breach  of  the  rail  contract  on  the  part  of  the 
St.  Louis  Company.  The  first  default  occurred 
on  July  10,  1884,  in  failing  to  pay  the  amount 
then  due  the  Chicago  Company.  It  was 
further  in  default  in  oot  giving  an  order  to 


manufacture  rails  for  July,  which  was  contin- 
ued during  the  succeeding  months  of  the  vear 
1884;  so  that  at  the  close  of  December,  1884, 
when  the  time  for  the  final  performance  of  the 
contract  expired,  there  were  about  10,618  tons 
of  rails  that  the  St.  Louis  Company  had  failed 
to  order,  receive,  and  pay  for  at  the  contract 
price  of  $85  per  ton.  Steel  rails  continued  to 
decline  from  July,  1881,  to  January,  1885,  the 
price  running  down  to  $29.50  a  too  beiween 
those  dates. 

It  is  claimed  for  the  appellee  that  as  the  Chi- 
cago Company  hud  not  rescinded  and  termi- 
nated the  rail  contract  for  the  July  breaches 
thereof— if  entitled  so  to  do— it  was  not  in  a 
position  to  bring  suit  for  damages  when  the 
garnishees  right  became  fixed.  This,  how- 
ever, does  not  affect  the  merits  of  this  case. 
The  Chicago  Company  was  not  bound  to  treat 
the  contract  as  at  an  end  upon  the  first  breach 
thereof  by  the  St.  Louis  Company.  It  had  a 
ri^ht  to  await  the  expiration  of  the  time  for  its 
final  performance,  and  then  make  its  claim  for 
the  entire  breach.  In  the  view  we  take  of  the 
question  it  is  not  material  to  determine  at  what 
precise  date  there  was  such  a  breach  as  would 
entitle  the  Chicago  Company  to  damages  upon 
the  entire  contract  The  material  thing  is  that 
the  contract  (for  the  breach  of  which  the  claim 
for  damages  arises)  was  in  existence  when  the 
garnishment  process  was  served.  It  had  then 
been  broken  in  one  particular,  if  not  in  more, 
and  from  the  situation  and  embarrassed  condi- 
tion of  the  St.  Louis  Company  there  was  al- 
most a  certainty  that  it  would  fail  to  perform 
the  contract  in  the  future.  The  Chicago  Com- 
pany gave  repeated  notices  to  the  receiver  of  its 
readiness  and  willingness  tofullfil  the  contract 
on  its  part.  It  could  only  manufacture  rails 
as  they  were  ordered,  and  their  weights  speci- 
fied. It  notified  the  receiver  time  and  again 
that  it  *would  claim  damages.  That  it  [015 
sustained  damages  to  the  extent  of  the  difi'or- 
ence  between  the  contract  and  the  market  price 
of  steel  rails  is  clear  beyond  all  controversy. 
The  liability  of  the  St.  Louis  Company  for 
these  damages  is  equally  clear,  but  the  amount 
thereof  being  unliquidated  could  not  pro]>crly 
be  set  off  in  the  attachment  proceeding  at  law. 
Under  these  circumstances  and  conditions,  has 
the  Chicago  Company  any  right  to  relief  in 
equity  by  way  of  equitable  set  off?  Would  It 
be  just  and  equitable  to  compel  the  garnishee 
to  pay  its  indebtedness  to  the  St.  Louis  Com- 
pany for  the  benefit  of  a  stranger,  and  then  be 
left  to  either  lose  its  valid  claim  for  damages, 
or  follow  its  non  resident  insolvent  dehtor  into 
another  jurisdiction  in  the  effort,  more  or  less 
experimental  and  expensive,  to  collect  such 
claim?  If  the  St.  Louis  Company  was  the 
beneficial  plaintiff  in  the  judgment  at  law.  or 
the  case  stood  alone  between  it  and  the  Chicago 
Company,  there  could  be  little  or  no  doubt 
that  a  court  of  equity  would,  under  the  facts 
slated,  afford  the  latter  relief  by  way  of  equi- 
table set  off. 

Cross  demands  and  counter-claims,  whether 
arising  out  of  the  same  or  wholly  disconnected 
transactions,  and  whether  liquidated  or  un- 
liquidated, may  be  enforced  by  way  of  set-off 
whenever  the  circumstances  are  such  as  to 
warrant  the  interference  of  equity  to  prevent 
wrong  and  injusticOi 
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Aj^alo,  it  is  well  established  that  equity  will 
enti-nuio  jurisdiction  aod  niford  lelief  against 
the  collection  of  a  judgment  where  in  justice 
and  good  conscience  it  ought  not  to  be  en- 
forced, as  where  there  is  a  meritorious,  equi- 
table defense  thereto,  which  could  not  have 
been  set  up  at  law,  or  which  the  parlv  was, 
wiihout  fault  or  negligence,  prevented  from 
interposing.  Illustrations  of  these  general  prin- 
ciples  are  found  in  the  cases  of  lA!eds  v.  Marine 
Ins,  Co.  19  U.  S.  6  Wheat.  565  [5:  832];  Seain- 
fnon  V.  Kimb'iU,  92  U.  8.  362  [23:  483 1;  Crim 
V.  Ilandlni,  94  U.  S.  Or.2  [24:  216|;  Emhry  v. 
ralnar,  107  U.  S.  3  |27:  34G1:  Knox  County 
V.  Harsh, I'm,  133  U.  S.  154  [33:  5x6];  Mar- 
$:oin  V.  JJolmes,  141  U.  S.  5>9  [35:  870]. 

The  adjustment  of  demands  by  counter- 
claim or  set-off  rather  than  by  independent 
O  IO|  suit  is  lavored  and  encouraged  by  *the 
law.  to  avoid  circuity  of  action  and  injustice. 
Fhnr/a  n.  Co.v.SmWi,bH  U.S.  21  Wall  255 
[2*?:  531]. 

By  the  decided  weight  of  authority  it  is  set- 
tle i  that  the  insolvency  of  the  party  against 
whom  the  setoff  is  claimed  is  a  suilicient 
ground  for  equitable  interference.  Leeds  v. 
JfaHnr  Ins.  Co.  19  U.  S.  6  Wheat.  565 
[5:  332);  lAndsay  v.  Jn^K-son,  2  Paige,  '6bl; 
(iitf/  V.  day,  10  Paige,  369;  Pond  v.  Snit'th,  4 
Conn.  302;  /fohbins  v.  JHlf,/^  1  T.  B.  Mon. 
194;  lUurirlisen  v.  Ucinbnck,  27  111.  295; 
lluh'.'qh  V.  HnleigJi,  85  HI.  512;  Hall  v.  AVw- 
hnll,  77  111.  161;  Chigaijo,  D.  dk  V.  It  Co.  v. 
/•'/V/r/.  Sr,  III.  270;  J)onne  v.  Malkcr,  101  111. 
<'l*S;  IhnU  V.  Milhurn,  3  Iowa,  IGi;  TuscH.n- 
l'-  n.  Co.  V.  UhoiUs,  H  Ala.  20^3;  Wraif  v. 
i'nr.n'H^,  27  Ala  471;  h^iqhtley  v.  W'aVs,  27 
Ind.  :jS4;  WuMnier  v.  S^i's,^!  Ind.  71;  //'/.y- 
h'>>'ru  V.  i^n/ni'tiir  (^liiiu.)  April  27,  lNl)3; 
J,\/!.'/.''hifd  Y.  Mark,  115  N.  Y.  1;  liichanis  v. 
/'/  rn>'nW\  HON.  Y.  54;  Schulcr  v.  hrad, 
120  U.  S.  506  [:H):  7i»:j. 

In  Srlii'hrw  hntcl,  9>ffirti,\i  was  said  by 
J/r.  Jnslicfi  Miller,  spi'til.iiiLr  for  the  court  that 
"Willie  it  may  be  true  that  in  a  suit  brou.L'ht 
by  l-^rnel  >ig  'ii-^t  the  bnuk  it  could  in  an  or- 
dinary nrtif'ii  at  law  only  make  ploa  of  set-off 
of  "-o  muf  1>  of  I*iiai  Ts  d.'bt  to  the  bank  as  was 
then  duf\  it  could  by  tiing  a  bill  in  cnancc  ry 
in  ^U'  h  case.  all»\:^inir  I-raei's  insolvency,  and 
that,  if  it  was  coiu|>elled  tn  pay  its  own  debt 
to  \<\  lel,  the  debt  which  Israel  owed  it  but 
V  hi(  li  w:is  not  yet  due  would  be  lost,  be  re- 
li('\<-.|  by  a  prn;)c-r  decree  in  equity;  and  as  a 
g  11  mI  he**  i^  <vdy  eonif  el'*  d  to  l>o  responsible 
lor  'lial  w!i;(!i,  both  in  law  nnd  equity,  ought 
tn  1:  i\  .:nv\v  to  pay  tiK'  prinrij)Ml  dof'-ndant  in 
the  :!i  :iM  svit,  he  can  .set  up  all  the  defen^fs 
in  ii  ;.«•  f  n)ci  e.linij  which  lie  wo'ild  liuvc  in 
ci:;i  -r  ••  romt  ••(  law  or  a  court  of  equity." 

I  i^  sij'-:c^t<«.i  by  the  appellee  thni  this  was 
i\:  V'  \y  ''iiu  i»I<!»tal  to  the  point  decided  in  that 
r.  \"  bill  the  f)ropo.sinon  it  announces  i<>  sup- 
p  }]",<•]  by  sound  principle  and  authority,  and 
til"  Illinois  dreisions  are  in  full  accord  tJiere- 
Ui'h. 

in  addition  to  insolvency  it  is  held  by  many 
OI7]  wi'll  con'^idered  *decisions.  includinsr 
those  of  Illinois,  that  the  non  residence  of  the 
party  against  whom  the  set  off  is  asserted  is  good 
ground  for  equitable  relief.  Quick  v.  Leiiiou, 
J05in  578;  Tavlar  v.  Stowell,  4  Met.  (Ky.) 
J73;  /^ordfs  V.  Ooaper,  88  Ky.  285;  Uobbins  v. 


Holley,  1  T.  B.  Mon.  18;  Edminson  v.  Baxter, 
4  Hayw.  112,  9  Am.  Dec.  751;  DavU  v.  Mil- 
burn,  8  Iowa,  103. 

It  is  not  deemed  necessary  to  review  these 
cases  and  make  quotations  from  them.  They 
fully  establish  the  principles  for  which  they  are 
cited.  There  is  nothing  in  the  Illinois  statutes 
on  the  subject  of  attachment  and  garnishment 
inconsistent  with  the  doctrine  of  the  foregoing 
decisions.  Applying  the  principle  they  an- 
nounce to  the  present  case,  it  admits  of  no 
doubt  that  the  Chicago  Company  is  entitled 
to  the  relief  it  seeks  as  against  the  St.  Louis 
Company.  The  question  then  remains  whether 
the  attachment  proceedings,  or  the  garnish 
ment  process  thereunder,  resulting  in  the  order 
or  judgment  at  law  declaring  the  Chicago 
Company's  ascertained  indebtedness  liable  to 
the  payment  of  the  Joliet  Company's  judgment 
against  the  St.  Louis  Company,  in  any  way 
changes  or  defeats  the  equity  or  right  of  the 
Chicago  Company  to  the  same  relief? 

The  court  below  seems  to  have  entertained 
the  theory  that  while  the  St.  Louis  Company 
may  have  failed  to  perform  the  rail  contract, 
the  Chicago  company's  right  to  claim  dam- 
ages for  the  entire  breach  thereof  had  not  ac- 
crued on  July  21, 18v'*4.  wh^n  the  garnishment 
process  was  .««erved  and  the  garnlsher's  rights 
attached,  and,  furthermore,  that  such  claim, 
however  meritorious  as  againsi  the  St.  L<»uis 
Company,  could  not  form  the  subji-ct  of  an 
equitable  sel-olT,  especially  as  against  a  de- 
mand arising  out  of  a  disconnected  irunsaction. 
This  procccils  upon  the  assumption,  as  apf)el 
lees  here  contend,  that  the  garnisher  by  ihc 
service  of  the  garni.shmpnt  ncciuued  such  a 
lien  upon  or  equitable  right  to  the  funds  due 
from  the  garnishee  which  cotdd  not  be  dis 
turbed  or  affected  l>y  any  right  or  equity  siib- 
sequiMilly  accruing  to  the  latter  as  against  the 
principal  debtor.  Theservceof  gar.'i«-hnicnt 
neitiierchan;ied  nor  interrupti-d  tiuM  •;•  r  ..tual 
relatifnift  exi^tiui:  between  the*  •  (  hi<  iiio  [<>1H 
Company  and  the  St.  Louis  Company.  The 
rights  and  equities  exislinir,  and  to  ari>e  out 
of  those  contract utd  relalion<.  were  in  no  way 
ternn'n.dcd  or  defeated  by  that  service.  'The 
legal  operation  aufl  the  effect  of  the  g.»ruish- 
ment  proceedings  and  of  the  final  order  theiilu 
made  was  only  to  i'np.und  wliat  was  h-ja'ly 
and  equitably  due  from  the  gaiuishce  afirr  the 
adjustment  of  the  claims  bilween  the  latter 
anil  the  principal  debtor,  and  place  il  beyond 
the  control  of  the  debtor  and  subject  to  col- 
lection for  the  benefit  of  the  attaching  creditor. 
The  claim  made  by  the  appelUe  that  the  gar- 
nisiiment  service  operated  as  an  equitable  as- 
signment to  the  garnisher  of  the  due  indebted- 
ness from  the  irarnishee  cannot  be  susiaincl 
eiiher  upon  reason  or  authority.  The  iinal 
onler  in  that  proceeding  does  not  have  the 
Iciial  effect,  and  operation  of  transferring  the 
Chicano  Company's  due  indebtedness  to  the 
St.  l.ouis  Company,  and  from  the  latter  to  the 
Joliet  Company.  The  Illinois  statutes  in  re- 
lation to  garnishment  are  substantially  the 
same  as  the  generality  of  statutes  on  the  sub- 
ject, and  contain  no  provision  sustaining  the 
proposition  that  either  the  service  of  the  wiii 
or  the  order  made  in  the  proceedings  operntes 
to  transfer  the  debt,  but  only  binds  it  and 
prevents  the  principal  debtor  from  receiving  it. 
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The  English  law  upon  the  subject  of  gnr 
nisbment  and  its  cffpcl  dilTors  in  no  mnteiial 
respect  from  tliat  of  Illinois,  and  in  Uiutterton 
V.  Watney,  L.  R  17  Cb.  Div.  259,  it  was  held 
thit  u  garnishee  order  did  not  liave  the  etfect 
of  transferiin.ir  the  debt  from  Ibe  j^ttmishee. 

In  the  case  of  JSipc/r^  C/n'nnen/,  L.  R.  12 
Q.  B.  Dfv.  342,  it  was  held  by  Ijord  Justice 
Colton  tbat  a  giirnishee  order  absohite  was  no* 
a  final  judgment  against  the  ?arn;«:!ice.  nnl  did 
not  make  tbe  garnisher  a  cri-iiiior  of  the  gar- 
nishee. In  tbe  subsequent  ca«e  of  lis  Com- 
bimd  WeiuJiiitfJ  dk  AdTertising  Mach.  Co.  L.  R 
43  Ch.  Div.  99,  tbe  elTecl  of  a  gari.*.<bee  order 
was  again  under  consideration,  and  it  was  held 
that  the  girnishee  order  did  not  affect  ai\v 
transfer,  le^'al  or  equitable,  of  the  debt  owinp: 
by  the  garnishee,  or  create  tbe  relation  of 
cTc»lii(»r  and  dehlor  as  between  the  garni«her 

0  I O]  and  the  garDi.slice.  *  Colton.  L.  J.,  said: 
"A  garnishee  order  atlarhinir  the  debt  and  en- 
al'ling  tbeper-on  who  hasohiainfd  tlie  order  to 
give  a  go<Kl  discharge,  does  not  come  within 
the  principle  of  equitable  assignment,"  so  as 
to  make  the  garnisher  a  creditor  of  the  gar- 
nishee. Bowcn,  L.  ./.,  said:  "I  caimot  see 
that  tiiis  .st';tut(»ry  relation,  which  was  created 
oridnaily  by  the  common  law  proredure  act, 
of  1s"j4,  aiid  was  perpetuated  in  the  rules  un- 
der the  ju'licature  act,  is  really  a  relation  in- 
volvinL"^  the  creation  of  a  fresh  debt.  There 
rrjnnol  be  sai<i  to  be  any  ec^iiit able  debt.  There 
i-*  no  opsiirnment  in  equity,  and  I  cannot 
see  that  there  is  any  legal  debt.  There  is 
all  order  of  a  court  of  common  law  that  a 
sum  equal  to  the  original  debt  shall  be  paid 
by  the  garnishee  to  the  judgment  creditor,  or 
n^  an  alternative  that  execution  may  issue;  but 

1  think  that  the  relation  which  is  created  by 
that  section,  and  the  order  made  under  it  does 
not  create  a  debt  at  all."  Fry,  L.  J.,  said  : 
**  It  is  plain  to  my  mind  that  there  is  no  trans- 
fer of  the  debt.  It  is  equally  plain  to  my 
mind  that  the  garnishee  order  does  not  make, 
therefore,  the  garnisher  a  creditor  of  the  gar- 
nishee. What  the  order  does  is  this,  it  gives 
the  garnisher  certain  statutory  rights;  it  en- 
ahles  the  garnisher  to  .say  to  the  garnishee, 
•You  shall  not  pay  to  your  creditor  the  money 
^hich  you  owe  him.*  It  enables  him  to  give 
a  vali(i  receif)l  and  disrhar£»e  for  the  money. 
It  enables  him  in  the  event  of  the  money  not 
being  paid  to  obtain  execution,  lie  has  nil 
those  richts,  but  there  is  no  transfer  of  the 
dcl)t.  and  he  is  not  cieat^d  a  creriitor." 

The  proposition  here  hiiil  down  is  in  harmony 
with  the  generally  recognized  principle  that 
tbe  rights  of  the  garnisher  do  not  rise  above 
or  extend  beyond  those  of  hi^  debtor;  that  tlie 
garnishee  shall  not  by  operation  of  the  pro- 
ceedings against  him,  be  placed  in  any  worse 
condition  than  he  would  have  h'  en  in  had  the 
principal  debtor's  claim  been  enforced  a;iainst 
him  directly;  that  thelial.ility,  Ieg:il  and  equi- 
table, of  the  garnishee  to  Iho  principal  debtor 
is  a  measure  of  his  liability  to  the  attnching 
crcilitor,  who  takes  tbe  shoes  of  the  principal 
debtor  and  can  assert  only  the  rights  of  the 
latter.  ToKnerv.  Oeorr/e,fS  111.  ICS;  lUchtrrd 
6201  wn  V  Unter,  83  111.  55;  ncnrt/  v.  ♦  11'/^ 
#'/w  (Iowa)  Mav  12,  1892;  IJunlincJon  v.  liis- 
df^n,  43  Iowa,  518. 

From  tiicse  propositions  and  authorities   it 
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follows  that  the  Chicago  Company  is  entitled  to 
a'^>ei  t  a'^ainst  tbe  Joliet  Coint)any  the  equitable 
set  off  it  (OuM  enforce  airaiust  tbe  iSt.  Louis 
Company  in  respect  to  its  claim  for  damages. 

It  is  hardly  necessary  to  observe  that  the  ap- 
pellee Ferguson,  having  taken  an  assignment 
from  the  Joliet  Company  pendente  lite,  occu- 
pies the  same  position  as  bis  assignor,  and  is 
subject  to  the  sime  equity.  It  is  sought  to  de- 
feat this  riffht  of  tbe  Cidcago  Company  by  in- 
voking in  favor  of  the  Joliet  Company,  and  its 
assignee,  Ferguson, tbe  (ioctriue  of  relation  so  as 
to  antHate  the  claim  for  damages.  This  can- 
not he  done  for  two  reasons:  first,  bociuse  the 
breach  of  contract,  on  which  the  claim  lor  dam- 
ages is  bnsc<l,  had  in  fact  commenced  before 
tiie  garnishment  writ  was  served;  second,  if 
that  had  not  been  the  case,  the  coutract,  for 
the  non-performance  of  which  the  ri^rht  for 
(himnges  arises,  was  in  existence  when  the 
garnisiiment  proceedings  were  instituted. 

This  unquestioned  fact  is  very  material,  if 
not  controlling  of  the  c  ise.  The  court  below 
did  not  give  the  fact  that  the  claim  fordamaores 
arose  under  and  by  virtue  of  a  contract  in  ex- 
istence prior  to  the  date  of  the  attachment  its 
due  weiglit  and  importance,  as  will  he  seen  by 
a  brief  ic  fere  nee  to  the  authorities  beariui^  up- 
on the  question.  Thufi  in  Boston  Tvpc  Vo.  v. 
Mortimer,  7  Pick.  160,  19  Am.  Dec.  ^fiC.  the 
garnishee,  when  summoned,  was  indebted  ti> 
the  defendant,  but  was  at  tbe  same  time  liable 
as  accommodation  indorser  of  a  note  of  the 
defendant  for  a  large  aiiiount  which  became 
due  after  the  garnishment,  and  was  protected 
for  non-payment  and  paid  by  the  garnishee 
before  he  made  his  answer.  The  court  held 
that  the  garnishee  could  set  off  airainst  his  in- 
debtedness to  the  principal  defendant  the 
amount  of  the  notes  so  paid,  and  in  giving  its 
decision  observed:  "Under  tiicse  circumstances 
we  think  he  cannot  he  held  as  trustee,  for  it 
would  \>G  against  justice  that  he  should  be 
held  to  pay  a  creditor  of  his  debtor  tbe  only 
money  by  which  he  can  partially  indemnify 
him'relf. 

In  the  recent  case  of  Lannan  v.  Walter,  149 
Mass.  14.  the*court  said:  ''The  answer  [Ii21 
of  the  trustee  on  which  it  was  discharged  is,  in 
effect,  tbat  at  the  time  of  tbe  service  of  process 
it  bad  in  its  deposits,  to  tbe  credit  of  the  defend- 
ants, $927.10,  and  tbat  at  the  same  time  it  held 
three  promissory  notes,  which  it  had  discounted 
for  the  benetlt  of  tbe  defendants,  and  on  whieh 
they  were  indorsers:  that  since  said  service 
these  notes  have  all  matured;  that  the  liability 
of  the  indorsers  have  been  made  alwolute  by 
due  demand  and  notice.  The  makers  and  iri- 
dorseis  have  all  become  insolvent,  and  t'ne  notes 
remain  in  its  hands  wholly  unpaid,  except  that 
a  small  sum  has  been  receive«l  on  one  of  tlieiu. 
The  amount  due  on  each  note  is  considerably 
more  than  1927.10.  Tbecounsel  forihetrust(e 
contends  that  it  hasthcriirht  to  set  off  the  sum 
of  money  due  from  the  defendants  on  any  one 
of  ihe-e  notes  airainst  ihe  depoi^it.  We  reL»:«rd 
it  as  settled  that  if  before  final  answer  the 
debtor  becomes  ind(  bted  to  the  trustrc  on  any 
contract  entered  into  before  th.;*  service  of  il«j 
writ,  the  latter  shall  have  a  right  of  set-off.  and 
l)e  cluHucaljIe  only  with  the  final  balauee,  if 
one  sliouhl  be  due.  I^o'itftn  T^pr  Co.  v.  t/or- 
tioin-,  7  Pick.  163,19  A.m.I>vie,*i^V,  SiaUV  'q. 
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Stearns,  19  Pick.  20;  Aiekerson  v.  CZkia?,  122 
Mass.  296;  Ekidi/  v.  (/Hara,  132  Mass.  56,  61; 
Pub.  Stat.  chap.  188,  sec.  27." 

So  iD  Farmers  db^f.  Bank  v.  Franklin  Bank, 
81  Md.  404,  the  court.  allowiDg  a  set-off  which 
matured  after  action  brought,  said:  "  There  is 
DOthiog  in  the  attachment  laws  in  this  state  to 
Justify  the  conclusion  that  it  was  designed  by 
allowing  garnishment  to  be  made  to  place  the 
garnishee  in  a  worse  position  in  reference  to 
the  riglits  and  credits  attached  than  if  he  had 
been  sued  by  the  defendant.  The  nttncbing 
creditor  seeks  to  have  himself  substituted  to 
the  rights  of  his  debtor  as  against  the  garnishee, 
and  b^  laying  his  attachment  he  acquires  no 
superior  right  to  that  of  his  debtor.  The  right 
of  condemnation  must  therefore  be  subject  to 
any  such  right  of  set-off  or  dischar&e  existing 
at  the  time  of  garnishment  as  would  be  avail- 
able to  the  garnishee  if  he  were  sued  by  the 
defendant.  Any  other  rule  would  in  many 
cases  work  gross  injustice  and  might  be  sub- 
ject to  ;^reat  abuse.  .  .  .  This  right  of  set-off 
622]  ordischnrge,  and  *as  against  the  attach- 
ing creditor,  should  not,  however,  extend  to 
any  matter  originating  by  the  action  of  the 
garnishee  subsequent  to  garnishment,  as  other- 
wise it  would  be  in  the  power  of  the  garnishee 
to  defeat  the  right  of  condemnation,  which 
•bould  not  by  any  means  be  allowed." 

In  the  first  of  the  above  cited  cases  the  lia- 
bility of  the  garnishee  was  conditional  and 
undeterminatc  at  the  time  of  the  .service  of  the 
garnishment  process,  and  his  right  to  claim 
•gainst  the  principal  debtor  did  not  become 
fixed  until  long  after  the  service  of  process,  so 
that  the  garnishee  had  no  cause  of  action 
against  the  principal  debtor  when  the  attach- 
ment writ  was  served.  Also  in  each  of  the 
other  cases  the  set  off  allowed  matured  after 
the  service  of  garnishment,  but  arose  under  a 
contract  entered  into  before  the  service  of  the 
writ.  In  other  words,  the  principle  established 
by  these  cases  is  that  whatever  rights  the  gar- 
nishee may  have  under  existing  contracts  with 
the  principal  debtor,  he  is  entitled  to  have  the 
benefit  thereof  iis  against  the  attaching  creditor. 

The  latter  clause  of  the  quotation  from  the 
ease  of  Farmers  d"  M,  Bank  v.  Franklin  Bank, 
iupra,  lays  down  the  correct  rule  to  be  applied 
Id  cases  of  this  character,  and  that  rule  is,  that 
while  the  garnishee  may  not,  after  service  of 
the  writ,  by  his  own  action  acquire  set-offs  or 
counl(Tcla:ms  against  the  principal  debtor  to 
the  prejudice  of  the  attaching  creditor,  he  may 
iiroperly  avail  himself  of  all  claims  fairly  aris 
ins:  out  of  coutracts  with  the  principal  debtor 
which  were  in  existence  when  the  attachment 
nvas  couinienced,  and  under  or  out  of  which 
hU^  claim  against  the  principal  debtor  arises. 

From  the  foregoing  considerations  we  think 
the  court  below  should  have  ascertained  the 
damages  growing  out  of  the  failure  to  perform 
the  rail  contract  on  the  part  of  the  St.  Louis 
Company,  and  having  ascertained  the  amount 
of  such  damages  the  same  should  have  been 
allowed  the  coinplainant  as  a  set-off  against  the 
aumof  $  16,473. 28,found  to  be  due  from  it  to  the 
8t.  Louis  Company,  and  for  which  the  gar- 
nishee order  or  judgment  was  rendered;  and  if 
023]  that  adjustment  left  *any  balance  due 
liba  complainant  from  the  St.  Louis  Company, 


a  personal  decree  should  have  been  rendered 
therefor. 

The  judgment  of  the  court  below  is  accord- 
ingly reversed,  and  the  cause  remanded,  teitk 
directions  to  proceed  therein  in  conformity  tciih 
t/tis  opinion, 

Mr.  Chief  Justice  Fuller  having  been  of 
counsel,  and  Mr.  Justice  White  not  having 
been  a  member  of  the  court  wljcn  the  case  was 
argued,  took  no  part  in  its  cousideruiion  and 
decision. 


WILLIAM  B.  BOGLE  kt  au.  Plffs.  in 

Err., 

V. 

DAi^IEL  MAGONK,  Collector  of  the  Port 

of  New  York. 

(Bee  S.  C.  Reporter's  ed.  628  S27.) 

Tariff  Act—commercial  designation, 

1.  A  specifle  defloription  of  flroods  in  a  Tariff  Act 
will  prevail  over  a  raore  general  dcHcriptioo  in 
determining  the  duties  to  he  imposed. 

2.  The  commercial  designation  of  ao  article  is  a 
question  of  fact  for  the  Jury. 

[No.  291.1 
Argued  March  16, 1894.    Decided  April  9, 1894, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  judgment  for  defendant, 
Daniel  Magone.  Collector,  in  an  action  brought 
by  William  B.  Bogle  et  al.,  against  said  de- 
fendant, to  recover  back  an  excess  of  duties 
exacted  and  paid  upon  imported  goods.  /20- 
versed,  with  directions  for  a  new  trial. 
Bee  same  case  below,  40  Fed.  Rep.  228. 

Statement  by  Mr.  Justice  Gray : 

This  was  an  action,  brought  May  28,  1888, 
against  the  collector  of  the  port  of  New  York, 
after  due  protest  and  appeal,  to  recover  back 
an  excess  of  duties  exacted  and  paid  upon 
(roods  imported  and  invoiced  by  the  plaintiCTs 
in  1886  and  1887  as  "fish  pastes,"  and  which 
tliey  contended  should  have  been  a.sscssed  as 
"fish,  prepared  or  preserved,"  twenty-five  per 
cent  ad  valorem,  but  which  the  defendant  as- 
sessed as  "sauces,"  thirty-five  per  cent  ad 
valorem,  under  the  Tariff  Act  of  March  8» 
1888.  chap.  121,  Schedule  Q,  of  which  im- 
poses the  following  rates  of  duty: 

"Anchovies  and  sardines,  packed  in  ofl  or 
otherwise,"  in  small  tin  boxes,  certain  rates 
varying  from  ten  to  two  and  a  half  cents  per 
box,  according  to  its  size;  "when  imported  in 
any  other  form,  forty  per  centum  ad  valorem. 

"Fish  preserved  in  oil,  except  anchovies  and 
sardines,  thirty  per  centum  ad  valorem. 

^"Salmon,  and  all  other  fish,  prepared  rB24 
or  preserved,  and  prepared  meats  of  all  kinds, 
not  specially  enumerated  or  provided  for  in 
this  Act,  twenty-five  per  centum  ad  valorem. 

Nora.— ^a  to  lien  of  United  Sitatcft  fttr  duttet^  sea 
note  to  United  States  v.  850  Chests  of  Tea,  6:  TQt. 

As  to  action  to  recover  haeh  duties  paid  under  pro- 
test ;  protest,  how  made,  and  its  effecL,  see  note  to 
Greely  y.  Thompson,  18: 897. 

ut  V.  a. 
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**  Pickles  and  sauces  of  all  kinds,  not  other- 
wise specially  eDumerated  or  provided  for  in 
this  Act,  tbirty-tive  per  centum  ad  valorenn." 
22  Stat,  at  L.  503.  504. 

At  the  trial,  one  of  the  plaintiffs,  who  were 
importers  of  fancy  groceries  at  New  York,  tes- 
tified that  the  goods  in  question  (samples  of 
which  were  produced  in  court)  were  imported 
as  "anchovy  paste"  and  **bloat<'r  paste."  The 
definition  in  Webster's  Unabridged  Dictionary 
of  "sauce,"  as  **A  mixture  or  composition  to 
be  eaten  with  food  for  improving  its  relish;  a 
relishing  condiment;  appetising  addition  to  the 
princip^  material  of  a  dish,"  being  read  to 
him,  he  testified  that  the  word  had  a  signifi- 
cance in  the  wholesale  commerce  of  this  coun- 
try in  1883  and  theretofore,  differing  from  the 
definition  read;  that  the  commercial  meaning 
of  a  sauce  was  a  liquid,  and  that  was  the  only 
particular  in  which  it  varied  from  the  definition 
read;  and  that  anchovy  paste  or  bloater  paste, 
such  as  represented  by  the  samples,  was  not 
recognized  in  trade  or  commerce  in  1883  and 
prior  thereto  as  a  sauce.  On  cross-examina- 
tion, he  testified  that  he  understood  the  sense 
of  the  dictionary  definition  of  sauce  to  be 
"anything  used  as  a  relish,  either  liquid  or 
solid,  as  an  addition  to  the  food;"  that  these 
articles  were  used  as  food,  principally  in  sand- 
wiches, or  like  potted  meats  or  deviled  meats; 
that  "anchovy  paste"  was  manufactured  out 
of  anchovies,  and  "bloater  paste"  out  of  bloat- 
ers; that  these  were  the  only  names  by  which 
thev  were  known  in  trade  and  commerce  in 
andf  before  1888,  as  well  as  since;  that  they  had 
a  fish  taste;  and  that  no  part  of  each  fish  could 
be  distinguished,  but  all  was  ground  up  fine, 
and  spiced. 

Three  other  importers  and  sellers  of  fancy 
groceries  at  New  York,  called  as  witnesses  for 
the  plaintiffs,  testified  that  the  terra  "sauces," 
as  used  in  trade  in  and  before  1883,  had  refer- 
ence to  liquids  only,  and  did  not  include  solids; 
and  that  the  goods  in  question  were  not  com- 
monly known  as  sauces.  One  of  them  testified 
that  each  of  these  pastes  was  used  as  a  direct 
625]  ^article  of  food,  and  not  as  an  addition 
to  anything  to  give  zest  to  it,  and  was  used  only 
in  a  distinct  form,  as  in  a  sandwich  or  the  like, 
and  on  cross-examination  testified  that  "be  had 
often  eaten  the  same  articles  as  those  in  suit 
with  a  cracker  or  a  cake,  eating  the  paste  alone 
first  and  the  cracker  afterwards— probably 
within  thirty  seconds  after — as  soon  as  be  was 
able  to  swallow."  The  tvro  other  witnesscjs 
testified  that  it  had  a  spicy  flavor,  and  would  in- 
duce hunger  and  thirst,  and  was  used  as  an  ap- 
petizer before  a  meal.  The  witnesses  also  tes- 
tified that  they  dealt  in  the  article  known  as 
"anchovy  sauce"  or  "essence  of  anchovies," 
which  was  a  liquid,  and  altogether  different 
from  these  pastes,  and  never  eaten  alone  or  as 
an  addition  to  bread,  but  as  a  condiment. 

At  the  close  of  the  plaintiffs'  evidence,  the 
court,  upon  motion  of  the  defendant,  directed 
a  verdict  for  him,  upon  the  grounds  that 
"  the  plaintiffs  had  not  proved  facts  sufiScient 
to  entitle  them  to  recover;"  that  "the  term 
'sauces  of  all  kinds,'  in  the  Tariff  Act,  was 
a  descriptive  term  of  ordinary  use,  to  be  taken 
in  its  ordinary  meaning,  and  not  in  any  re- 
strictive or  trade  meaning,"  and  that  "  the  or- 
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dinary  use  of  the  term  'sauces' included  tho 
articles  in  suit."    40  Fed.  Rep.  220. 

A  verdict  was  returned  accordingly,  and 
jud?m(>nt  entered  thereon;  and  the  plaintiffs 
tendered  u  bill  of  exceptions,  and  sued  out  this 
writ  of  error. 

Mr,  Everit  Brown  for  plaintiff  in  error. 
Mr.  Edward  B.  Whitney,  A$8istant  Atty, 
Oen.  for  defendant  in  error. 

Mr.  Jufftice  Gray  delivered  the  opinion  of 
the  court: 

The  word  "  sauce,"  as  commonly  used,  des- 
ignates a  condiment,  generally,  but  not  always 
of  li(]uid  form,  eaten  as  an  addition  to  and  to- 
gether with  a  dish  of  food,  to  give  it  llavor 
and  make  it  more  palatable:  and  is  not  api>lied 
to  anything  which  is  eaten,  alone  or  with  a  bit  of 
breoa,  either  for  its  own  *.sake  only,  or  [020 
to  stimulate  the  appetite  for  other  food  to  be 
eaten  afterwards.  For  instance,  cheese  eaten 
with  bread,  or  ham  or  chicken  eaten  in  a 
sandwich,  or  anchovies  or  herrings,  caviare  or 
shreds  of  salt  fish,  eaten, whether  with  or  with- 
out bread,  as  an  appetizer  before  a  meal, 
woiild  hardly  be  called  a  sauce. 

In  the  dictionary  of  Wel>bter,  referred  to  at 
the  trial,  the  primary  delinition  of  "sauce" 
is  accordingly  given  as  "A  uuxture  or  com- 
position to  be  eaten  with  food  for  improving 
Its  relish;  a  relishing  condiment;  appetizing 
addition  to  the  principal  material  of  a  dish 
In  a  later  edition,  there  is  given,  by  way  of 
additional  definition,  "  Slewed  or  preserved 
fruit,  eaten  with  other  food  as  a  relish;  as  ap- 
ple sauce,  cranberry  sauce,  etc." 

In  the  Tariff  Act  of  1888,  the  clause  relating 
to  "sauces  of  all  kinds"  (unless  affected  by 
other  clauses  in  the  Act  or  by  commercial  U8» 
age)  may  well  be  held  to  include  all  substances, 
whether  solid  or  liquid,  fairly  coming  withia 
either  of  these  two  definitions.  But  the  sec- 
ond definition  has  no  application  to  the  present 
case. 

The  three  clauses  mentioned  in  argument  as 
possibly  applicable  to  the  goods  in  question, 
are  arranged  in  the  Act  in  a  natural  order  be- 
ginning with  the  most  specific  and  restrictive, 
and  endinir  with  the  most  general;  lirst.  "  aa- 
chovies,"  "  imported  in  any  other  form  "  than 
"  packed  in  oil  or  otherwise,"  in  small  tin 
boxes,  forty  per  cent  ad  valorem;  then,  "all 
other  fish,  prepared  or  preserved,"  "not 
specially  enumerated  or  provided  for  in  this 
Act,"  twenty  five  per  cent  ad  valoiera;  and 
lastly,  "sauces,  of  all  kinds,  not  otherwise 
specially  enumerated  or  provided  for  in  this 
Act,"  thirty -five  per  cent  ad  valorem.  22  Stat, 
at  [j.  508,  504.  Any  article  which  comes 
within  two  or  more  of  these  descriptions  must 
therefore  be  assigned  to  the  earlier  one.  IJonter 
V.  Ausl/n,  68  V.  SS.  1  Wall.  486  [17:  6881; 
Beiche  v.  Srnythe,  80  U.  8.  18  Wall.  162  |20: 
5G6];  Seebtrgerv.  Cahn,  137  U.  8.  95  [84:599 1; 
American  Net  <t  T,  Co,  v.  Worihington,  141 
U.  8.  468  [35:  821]. 

At  the  trial,  the  plaintiffs  introduced  evi- 
dence that  the  goods  in  question  weie  manu- 
factured out  of  anchovies  or  *bloaters,  f<»ti7 
ground  up  and  spiced,  were  used  as  food,  in  a 
distinct  form,  or  as  an  appetizer,  principally  in 
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a  sflodwicb,  or  somotf mes  with  a  cnu  livr,  and 
Dot  as  a  condimeut;  and  were  sporitically 
kDOWD  as  "aDchovy  paste"  and  "bloater  pnste:" 
and  tbat,  in  ttade  and  commerce  in  IBSi  and 

Ereviously,  the  word  "  sauces  "  was  applied  to 
qi:ids  only,*  and  not  to  these  pastes. 

Tlie  circuit  court,  in  directing  a  verdict  for 
the  defenflant,  ruled,  in  substance,  that,  as 
matter  of  law,  and  without  regard  to  co:nmcr- 
cia)  usn^i^c,  these  articles  came  within  the 
words  **8;iucesof  all  kinds"  In  the  Tariff  Act. 
We  are  unable  to  concur  in  that  view;  or  to 
BJiy,  either  of  our  judicial  knowledge,  or  in 
view  of  thecvidencc  introduced,  that  the.se  ar- 
ticles are  ne(es?arily  "sauces"  of  any  kind; 
at  ill  less,  that  this  is  so  clear  as  to  exclude  the 
usujil  test  of  commercial  designation.  Cad- 
uoltdcr  V.  Zch^  ante,  p.  115. 

On  the  contrary,  we  nre  of  opinion  that  the 
evidence  of  the  nature  and  the  use  of  thesi'  ar- 
licle«.  and  of  their  commercial  d«  si^rnaiiori, 
would  have  warranted  a  jury  in  flnditig  that 
they  were  not  "  sauces,"  ami  were  *'  ti-h  pre- 
served or  prepared."  If  that  fact  were  proved 
it  would  follow  that,  as  such,  the  bloater 
paste,  at  least,  was  subject  to  the  duty  of  only 
twenty-five  per  cent  ad  valorem;  but  a  question 
might  arise,  wh'ch  does  not  appear  to  have 
been  considered  at  the  trial,  whether  the  an- 
chovy paste  was  not  subject  to  a  duty  of  forty 
per  cent  ad  valorem,  under  the  earlier  and 
more  specific  clause  of  the  act,  as  "anchovies" 
"imported  in  any  other  form"  than  packed, 
iof  J1  or  otherwise,  in  small  tin  boxes. 

Judgment  reversed,  a) id  case  remanded  to  the 
eircuii  roxirt  with  directions  to  set  aside  the  zer- 
diet  and  to  order  a  netc  trial, 

Mr.  Justice  Jackson  did  not  bear  the  ar- 
gument, and  took  no  part  in  the  decision  of 
this  case. 
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lector  of  Cnsioms  for  the  Port  of  Boston  and 
Chafleslown,  Piff,  in  Etr,, 

EDWARD  T.   RUSSELL  bt  au 
(See  S.  C.  Reporter*8  ed.  628-683.) 

Case  submitted  upon  agreed  faefs — dutiee,  where 
to  be  paid — protest, 

L  Whero  the  case  is  submitted  to  the  court  upon  a 
stateti.cnt  of  tucts  agreed  by  the  parties,  or  case 
stated,  upon  which  the  court  is  to  render  sucli 
jiidjrmcnt  as  tbc  law  requires,  all  qtu-stions  of 
the  sufliciency  of  the  plcadlnjrs  are  waive<l,  and 
the  ivantot  an  answer  Is  Immaterial,  and  noflnd- 
hitf  of  facts  by  the  court  Is  necessary. 

IL  E.xcppt  as  otherwise  expressly  provided,  duties 
on  imported  Koods  are  to  be  assessed  and  paid  at 
the  fii^t  port  of  entry. 

lb  Id  an  action  to  recover  back  an  excess  of  duties 
paid,  DO  recovery  can  be  had  unless  protest  Is 
made  under  U.  S.  Kev.  8tat.  99i  2^31.  MW,  withiD 
te.i  days  after  the  liquidutlon  of  the  duties  at  the 
port  of  importation  and  enrry. 

[No.  814.] 

Submitted   March   ef,    189%.     Decided  Apnl 

9,  1SV4, 

Note.— ^8  to  lien  of  Unifed  States  for  duties*,  see 
note  to  United  Suites  y.  850  Chests  of  Tea.  6:  7()3. 

A^to  action  to  recover  itack  duUa*  paid  unticr  vro- 
test :  proicitt^  how  nunlr,  and  Us  effect^  seo  note  to 
6reely  v.  Thompson,  13:  397. 
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TN  ERROR  to  the  Circuit  Court  of  the  Unit- 
L  ed  States  for  the  District  of  Maadachusetts, 
to  n^view  a  pxlpnent  for  the  plaiutilTs.  Ed- 
ward T.  Ru>sell  et  al„  a^rainst  Levereit  Sal- 
tonsla]!.  Collector  of  Customs,  defenilant,  for 
duties  illccrally  exacted  and  paid  under  protest 
upon  imported  goods.  Reren^d,  with  direc- 
tions to  render  judgment  for  dejcndant. 

Statement  by  Mr,  Justice  Gray: 
This  was  an  action,  brought  May  15.  1SS8. 
agjiinsl  the  collector  of  customs  for  the  Port 
of  Boston  and  Chsirleslown,  to  re<c)vtr  hack 
dutirs  exju'itd  by  him,  and  paid  under  proiist, 
upon  blueberries  imported  by  the  plaintiffs 
from  New  Brunswick.  No  an«iwer  was  liled. 
But  the  cai-e  was  submitted  to  the  decision  of 
the  circuit  court  upon  a  statement  of  facts,  in 
whirh  it  wris  agreed  that  the  regulati«^n^  of  the 
Treasury  DcpiUtment  miuht  be  retrired  to, 
and  that  the  court  mi^lit  en:er  jiidirnuiit  as 
the  law  required  upon  the  facts  staled,  which 
were  in  substance  as  follows; 

On  ()ctolH?r  22,  1S87,  the  plainiilTs  imported 
from  New  Castle,  in  the  provjjuc  of  New 
Brunswick,  into  the  port  of  Ku-?|)»ri,  in  the 
stale  of  Maine,  upon  the  stoa;  si.  ip  Cumber- 
land, running  regulaily  between  bl.  Jnhn.  N. 
B..  Eastport,  and  Bohloii  in  the  stiie  of  Mass- 
achusetts, fire  hundred  cases  of  canned  blue- 
lierries,  consigned  to  John  'i'hom|>son,  the 
master  of  the  steamship,  to  be  by  iiiiii  entered 
at  the  custom  house  at  Kasiport,  and  thenoc  to 
be  immediately  transporle<l  in  ♦bond  to  !Ot2!> 
the  port  of  Boston,  conbiiincd  to  the  plaint ilT>: 
and  the  goods  were  duly  entered  by  him.asaL'Cut 
of  theplaintirf.s,a!  Ihecustojn  house  at  Eastport, 
for  warehouse  and  immediate  transportaiion, 
without  being  removed  from  the  steamship. 
On  the  same  day,  the  duties  were  assessed  by 
the  collector  at  Eastport.  and  the  atnount  of 
duty  fixed  at  ♦144,  bting  twenty  per  cent  of 
$720,  t'he  value  of  the  blueberries,  00*^0.-*,  cans 
and  cost  of  packing,  ad<ied  totrelher,  that  b<*iiii^ 
the  amount  of  the  entered  value,  as  slated  in 
the  invoice.  The  value  of  the  bluel)^rrii»s  was 
j|;3:5,  the  value  of  the  covcriiJi!:s  t^iJoO,  and  the 
cost  of  packing  tin  in   ♦7.').     The  ca*<es  were 

,  made  of  wood:  each  case  coniained  twenty- 
four  cans,  maHeof  tin;  and  eaeh  can  cnt'tified 
one  and  a  half   pounds  of  blueber  ies.     Both 

'  the  cases  and  the  cans  were  tlie  usual  and  ncci" 
sary  coverinps  of  such  ^<MiiU,  and  were  n-d  of 

!  any  mateiial  or  fori'i  designeii  to  evade  du;ic«* 

;  thereon,  nor  desi^ne  I   for  u>c  otherwi.-c  than 

\  in  I  he  bona  fide  trunsporiatiou  of  the  goods  to 

I  the  Uni'.ed  States. 

I  The  gomls  were  immed  alcly  transported  by 
the  same  steaui>hip  to  Boston.  Uf)on  exam- 
ination of  th'?  uooils  by  the  United  State-  ap- 
praisers ID  Boston,  thcy'reponed  to  the  dt  iVmi- 
ant  tliat  the  dutial)lc  value  of  the  same  wjui 
$315.  iK'ing  the  cost  of  the  bluel/errics,  with- 
out iiul'idiuir  the  value  of  the  coverings  or 
the  co.st  of  pacUinc:  them;  and  the  deri'ndani 
wrote  to  the  rollector  at  Eas';kort.  calling  his 
attention  to  the  fact  that  he  had  inrlude<i  thv 
value  of  the  coveriuiTS  in  his  a>se>smeni;  but 
he  refused  to  correct  it.  Theieupon  the  de- 
fendani  rcportc<l  the  case  to  the  Secretary  of 
the  Tn^jsury,  informed  tic  collector  at  East- 
port  of  the  fact,  and  meantime  sus^lendet^  the 
entry.     On  November  11,  lb87,  the  Secretary 
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of  the  Treasury  wrote  a  letter  to  ihe  collector 
Qt  Ivi.<:t[.ori,  iDsliucting  biui  to  make  tbe  cor- 
rertion. 

On  November  18, 1^87,  tbe  plainlifTs  enlercd 
tbe 'i^oodf  at  the  custom  bouse  in  iJi  sion  for 
rewarchoiistnp  and  witbdrawul;  tbe  delcinJai.t 
as  (sscd  tbe  duties  thereon,  for  the  name 
ntiiount  and  macitf  up  of  the  same  items  as  tbe 
colUcior  at  Kaslport;  and  exacted  payment  of 
the  &;»me  from  ibe  plaintilTs.  They  coclended 
<i;ii>]  ^tbai  the  merchandise  was  subject  to  a 
duty  of  twenty  per  c«*nl  of  tlie  value  of  the  blue- 
ben  ies,  not  incl»i<linp  tbe  value  of  tbe  boxes  and 
cans,  or  the  cost  of  packing;  and  paid  tbe  asscss- 
h1  duLivs  to  tbe  defendant  under  protest;  and. 
being  dissatisfied  with  his  decision,  on  tbe  same 
day  iTive  to  him,  and  mailed  to  the  collector 
at  Ka*itport,  notices  thereof  in  wriiing,  seltmi; 
foith  di*iiiuctly  and  specifically  lue  prouiuls  j 
of  ihiir  objf  cJion,  and  appealed  to  the  Secre- 
tary of  the  Treasury,  who  declined  to  eiit(  r- 
tain  the  appeal,  on  the  ground  thai  the  proli.^is 
had  not  been  seasonably  tiled,  but  alhrnied  the 
assessment  by  tbe  colicclor  at  Ea'-iiori;  and 
tbe  plaintifTs  seasonably  brought  tliis  suit  to 
recover  tbe  sum  of  $81,  exacted  and  paid  upon 
tbe  coverinss  and  cost  of  packing. 

Uj>on  the  agreed  statement  of  facts,  the  cir- 
cuit court  gave  judgment  for  the  plaintilTs; 
and  tbe  defendant  sued  out  this  writ  of  error. 

Mr,  Ednrard  B.Whitoey,  Assistant  Atty. 
Gen.  for  plaintifT  in  error. 

Mr.  Frederic  Cunningham  fox  defend - 
ants  in  error. 

Mr.  Justice  Gray  delivered  tbe  opinion  of 
tbe  court: 

The  case  having  been  submitted  to  tbe  cir 
cuit  court  upon  a  statement  of  facts  agreed  by 
tbe  lariies,  or  case  stated,  upon  which  the 
court  was  to  render  such  judgment  as  tbe  law 
required,  all  questions  of  the  suflicieucy  of 
tbe  plead  in  £rs  were  waived,  and  the  want  of  an 
answer  wju*  immaterial;  and  no  findini^  of 
facts  by  the  court  was  nectssary.  WiUurd  v. 
TV<y<  185  U.  S.  809.  314  |S4:210,  218];  Wnd 
V.  Dvstin,  112  U.  8.  604.  007  [23:  835,  83M1. 

Ii  is  conceaed  that  tbe  duties  complained  of 
were  illegal,  in  view  of  tlie  decision  of  this 
couit  in  Obettfuffer  v.  IMnrlson,  116  U.  S. 
400  1 29:  7061,  and  that  tbe  only  question  in  the 
cas«*  is  whether  protest  should  have  been  made, 
under  sections  2931  and  8011  of  the  Hevised 
Statutes,  within  ten  days  after  tbe  liquidation 
of  the  duties  at  East  port. 
itlil]  *By  tbe  customs  acts  of  the  United 
Slates,  except  as  otberwi'^e  expressly  proviihd. 
duties  on  in)i>oried  go(xis  are  to  be  a«si  t^s;  d  and 
paid  at  tbe  first  port  of  entry.  United  iStaiof  v. 
VomU,  9  U.  S.  5  Cnnich,  368  [3:  1?S];  J/o: 
dit/i  V.  riiifUSfftfr^.  38  U.  S.  13  Pet.  4rG,4:il 
[li}:?r)S,  '2631;  lhirli,u,Jt  v.  Otirer.  125  U.  8. 
525  (31:bl:i).  Forll;e  purp' seof  eneournLi.  l*" 
and  facilitating  couiUk  jcj',  by  exeniptii'^  the 
imiwrter  from  the  payment  of  dutcs  until  be 
is  ready  to  bring  his  ^ooils  into  niMkei,  pro 
vision  lias  l)een  made  hy  wbirh  tbe  goods  may 
be  entered  for  the  warehousmg  fiUii  deposiiLtl 
in  a  bonded  warehouse  in  the  district  of  entry, 
and  may  be  transjM^rted  to  a  honded  warehouse 
in  any  other  colhcfion  dtstriv?t,  and  the  pay- 
ment of  duties  postponed  until  tbe  goods  are 
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withdrawn;  and  they  may  be  withdrawn  for 
consumption  within  one  year  from  tbe  date  of 
original  importation  on  payment  of  the  diri.i 
and  charges  to  which  they  nniy  be  subieci  by 
law  at  tbe  time  of  sm  b  wiilnlrawal,  or  after 
that  time  and  within  three  venr-^  fro!!i  sneh 
dale  on  )>nynient  of  llic  dntiis  as-i^-ei  on  tlie 
ori«rinnl  eulrv  and  cliar<:es,  jiuti  ti  n  per  < «  nt 
additional,  llev.  Slat.  ;  ,S  *:>'.Ki2,  *2{>70.  Mi'u  i. 
3:)()1;  Treuihtl  v.  Afhtm.  54  U.  S.  13  Ib.vv. 
2:.5,  303  [14:  1.V2,  153]:  /J/V.//  v.  Mnr^h^!,  1».-> 
U.  S.  191  [V'IrJMS]:  IIV.v//,-/ v.  (r,u(nl  Sf.^*,M, 
85  U.  S.  IH  \V:dl.  322  [21 :  ";r.;j].  Fnr  tlw  s  mmc 
puipoH',  f'rovisiOFi  has  i»r(  u  made  by  '.•.  iiieh 
merchandise  i!ii|>orted  at  c<  r-ain  f>orfs.  ar;  ir- 
iug  to  be  cor.slirned  to  o!ie  of  »ln*  poil<  ;:inT- 
wards  n-iiiicl  in  Ilie  shii::I  .  may  i..ep»en-  r»r 
wareb()U?>e  and  irnni"Mi:i!e  ;r:'.  >[  rrh-.tion,  :"  i 
examin*  (I  :nul  the  lulie«  <  <;iM:;<'e.i  :;t  f'le  poi-  f.f 
tirstanival.  but  t'  e  i»j>rr:ii-.  nieni  md  ].  ru  'a- 
♦ion  of  duties  M»a<ie  a»  the  port  of  de^lii::»h»n. 
Rev.  e^l.jt.  gi;  2'.:{'0  291)7;  Acts  of  Ju:ir  10.  \^M\ 
(bap.  i:»0  .21  StMt.  at  L.  174  ;  IVbiiiarv  2.*.. 
18^7.  cli  .p«.  215.  218  (21  SnU.  at  L.  411,  -IM). 
Rui  the  lmxkIs  in  question  were  not  deposMi.l 
in  or  wiilj'lrawn  fiom  a  bonded  \var«  Im»ms(^; 
nor  is  Ktistport  one  ot  tlie  ports  at  whicli  i/'-..-  is 
can  be  in. ported  an<i  shipped  throuirh  unr.«»ui 
npprai^j  nunt.  It  follows  that  nriiele 72 i -725, 
740  and  743  of  tbe  Treasury  Reguiati<^TJs  of 
1884,  cited  by  the  importers.  Iiave  no  uf^plu-a- 
lion  to  the  case:  and  that  the  assi'ssnient  at  Ka^t- 
port  was  the  final  ascertainment  and  liqiii'lJi- 
tion  of  the  duties  upon  these  goods.  That  si;th 
was  the  opinion  of  the  Treasury  Dep!irin.««!Ji 
appears  from  its  *having  addres»;(  d  is  [<>:{t2 
letter  of  insirucii.'ns  for  the  correction  of  the 
a^scs^uunt,  not  to  the  deferriant,  but  to  tbe 
East  port  collector,  as  well  as  from  the  re:t<«»!is 
which  it  crave  tor  dis illowing  tin-appeal  ol'ilie 
importers.  And  we  have  b<*en  referred  to  no 
Act  of  Coriirress,  Treasury  rciruiation  or  .iudi- 
cial  decision,  which  warrant*  d  a  new  :isn. -s- 
ment  of  tbe  duties  upon  these  coods  by  the 
defendant  at  Boston.  See  Spring  v.  /•'M.v.vt.V,  1 
Low.  Dec.  258. 

But  this  suit  of  tbe  importers  against  bira 
clearly  comes  viiihin  section  3011  of  the  Ue- 
vised  ^itatutes,  as  anniided  by  the  Act  ^l  I\  b- 
runry  27,  1877,  chap.  69,  whieh  provides  ili.it 
**any  person  Virbo  shidl  Ii.iVf  made  pny.;  «Mt, 
unler  protest,  and  in  orde!"  to<d»i;ui:  pt/>.'»'  ».Ion 
of  merchandise  impoittd  fur  bin),  to  any  col- 
lector, or  pirsf)n  a<  ting  as  collator,  of  ;iny 
money  as  duties,  when  such  aisnunt  t)f  d«ii!<'S 
was  not,  or  w  as  nit  wlinllv  aulliori/i  d  by  la  ' ." 
may  maintain  an  a<-lion  "to  a^c*  rl;ii.i  i..? 
validity  of  sncij.leinand  and  payment  otd!ii»i>, 
an<i  to  iec(;ver  b.u  k  any  r.xiess  so  p.iio;"  b»:t 
that  "no  recovery  si. all  be  allowed  in  such 
aelion,  unlos  a  pro^  >'  and  apjM  al  sbdl  li;ive 
been  taken  j.s  pi(.-eiib(  u  in  section  2U:Jl,''  19 
Stat,  at  L.  247 

I  >y  section  21».51.  here  nfcrnd  to,  "the  de- 
cision <if  the  c«»Iie('t»)r  (-1  I  ii:toM.s  at  the  ;•"!  i  of 
iinp'OitMlion  anci  entiy,  as  to  the  r.;!i  Mnd 
anioiuil  of  duti's  to  he  paid  "  on  mer<-l.;iii'  i^o 
and  I  he  duli:il)le  c'!>ts  a!)d  chames  lh«:eor>, 
".-•lall  be  i'n\',\\  uv.tl  cor.clu  ive  against  all  |>i  r- 
S015S  infer  '  let!  tli-rein."  uilf^s  the  inijw;;i«-r 
•*  sl.all,  uiihin  ten  daya  after  ibe  a>ceilainrn<-nl 
ai'«i  Ji(]U'dalion  of  the  duties  by  the  pmiKT 
oUicds  Oi  tbe  customs,   as  well  in   caisi:^  Vkl 
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DiercbaodUe  entered  in  bond  as  for  consump- 
UoD«  give  notice  in  writing  to  the  coDector  on 
each  entry,  if  dissatiRfied  with  bis  decision, 
selling  forth  therein,  distinctly  and  specifically, 
the  grounds  of  his  objection  thereto,  and  shall, 
within  thirty  days  after  the  date  of  such  ascer- 
tainment and  liquidstion,  ap{)eal  therefrom  to 
the  Secretary  of  the  Treasujy." 

By  virtue  of  this  section,  Eastport  being  "the 
port  of  importation  and  entry''  of  these  goods, 
the  decision  of  the  collector  at  that  port.as  to  the 
6381  rate  and  amount  of  duties  to  be  *paid, 
was  "  the  ascertainment  and  liquidation  oi  the 
duties  by  the  proper  officers  of  the  customs;" 
and  the  plaintiffs,  not  having  given  notice  in 
writing  of  their  objeciion  to  that  decision  with- 
in ten  days  thereafter,  cannot  maintain  an  ac- 
tion to  recover  back  the  whole  or  i.ny  part  of 
the  duties  paid. 

The  conclusion,  which  appears  to  be  required 
by  the  terms  of  the  statutes,  is  the  only  one 
consistent  with  the  decision  of  this  court  in 
MeniU  V.  Cameron,  137  U.  S.  542  [34:772]. 

It  was  suggested,  in  thebiief  in  behalf  of  the 
importers,  **  that  the  collector  had  no  jurisdic- 
tion or  power  to  assess  a  dut^  upon  the  cov- 
erings; the  liquidation  was  void,  just  as  if  the 
colk'Ctor  undertook  to  assess  a  duty  upon  do- 
mestic goods;  the  appraisement  was  void;  and 
in  such  a  case  section  2931  of  the  Revised  Stat- 
utes does  not  apply,  and  no  protest  is  necessary, 
because  there  has  been  no  valid  liquidation." 
In  support  of  this  suggestion  were  cited  Oher- 
tevjfer  v.  Hobertson,  116  U.  S.  499  [29:  7061; 
Bculger  ▼.  Ovnmano,  180  U.  U.  39  [32:  851 1; 
Bobertion  v.  Frank  Brothers  Co,  182  J.  S.  17, 
24  [88:  286,  288];  United  States  v.  Thurber,  28 
Fed.  Rep.  56. 

But  United  States  ▼.  Thurber  was  an  action 
by  the  United  States  to  recover  duties,  and  not 
an  action  against  the  collector  to  recover  them 
back;  in  Badger  y.  Cusimano,  and  in  Robertson 
▼.  Frank  Brothers  Co.,  protests  had  been  made 
in  due  form;  in  Obertevffer  v.  Robertson  it  was 
distinctly  recognized  that  the  proper  remedv 
of  the  importer  was  by  protest  and  appeal; 
and  the  statutes,  as  has  already  been  seen,  make 
such  protest  and  appeal  essential  prerequisites 
to  recoverv  in  an  action  brought  to  ascertain  the 
validity  oi  the  demand  and  payment  of  duties, 
and  to  recover  back  any  excess  so  paid.  See 
also  Lawrence  v.  Caswell,  54  (J.  S.  13  How.  488, 
4i<6  [14:  285,  239];  Meholl  v.  United  States,  74 
U.  S.  7  Wall.  122  [19:  125];  Arnson  v.  Murphv, 
109  U.  B.  238  [27:  920],  115  U.  S.  679  [29:  491J. 

fudgmentreversed,  and  ease  remanded  to  theeir- 
euit  court  with  directions  torenderjudgmen  t  upon 
the  agreed  statement  of  facts  for  the  defendant. 


vention  of  a  statute  Is  vdd  and  oaonot  be  ao* 
forced. 

S.  Where  In  a  oontract  with  a  state  the  oontractor 
airreed  not  to  assign  the  oontraot  in  whole  or  in 
part  without  the  consent  in  writing  of  the  state 
authorities,  such  agreement  is  binding  not  onlj 
upon  the  parties,  but  upon  all  others  who  seek 
to  acquire  rights  in  it. 

8.  When  rights  arising  out  of  oontract  are  coupled 
with  obligations  to  be  perfi>rined  by  the  oon- 
tractor, and  involve  a  relation  of  personal  con- 
fidence, the  oontract  cannot  Xx  assigned  by  bim 
without  the  consent  of  the  other  party. 

4.  When  an  executory  oontract  is  transferred  to 
a  third  party  who  is  accepted  by  the  promisor 
in  lieu  of  the  original  contractor,  such  third 
party  enters  upon  the  performance  of  the  con- 
tract free  from  any  disposition  of  the  prottta 
made  by  the  original  contract  or  t>efore  the  sub- 
stitution. 

&  Con&tructive  notice  of  a  contract  cannot  be  im- 
plied from  the  fact  of  its  record  in  the  ofBce  of 
the  clerk  of  the  county,  where  there  is  no  statute 
providing  for  such  record. 

[No.  170.] 

Argued  Dec.  IS,  1893,    Decided  April  9,  1894. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Texas,  dismissing  a  suit  in  equity 
brought  by  S.  B.  Burck,  plaintiff,  against 
Abner  Taylor,  defendant,  for  an  accounting 
and  to  recover  the  plaintiff's  share  of  the  profits 
of  a  contract  made  with  the  state  of  Texas,  for 
the  building  of  its  capitol.     Affirmed, 
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8.  B.  BURCE,  AppL, 

ABNER  TAYLOR 
(See  S.  C.  Reporter's  ed*.  682-e7L> 


Oontract,  when  toid — agreement  not  toaseignr-^ 
pey'i'onal  confidence — disposition  of  profits — 
const  ructiw  notice. 

L   As  a  general  rule,  a  oontract  made  in  oontra- 


Statement  by  Atr.  Justice 

*0n  Decembers,  1888,  appellant  filed  [635 
his  petition  in  the  district  court  of  Travis  coud- 
tv,  Texas,  to  recover  of  defendant  the  sum  of 
$231,417,  alleged  to  bis  share  of  the  profits  of 
the  contract  made  with  the  state  of  Texas  for 
the  building  of  its  capitol.  The  suit  thus 
commenced  was  thereafter  removed  to  the 
United  States  Circuit  Court  for  the  Western 
District  of  Texas,  and  on  October  7,  1889,  up- 
on leave  obtained,  the  plaintiff  filed  an 
amended  bill.  To  this  bill,  on  November  4. 
defendant  demurred.  On  March  4.  1890,  the 
demurrer  was  sustained,  and  the  plaintiff  elect- 
ing to  stand  upon  his  bill  and  declining  to 
amend  it,  a  decree  was  entered  dismissing  the 
same  with  costs.  From  such  decree  of  dismis- 
sal the  plaintiff  appealed  to  this  court.  The 
matters  set  forth  m  the  bill  are  as  follows:  On 
January  18,  1882,  the  state  of  Texas,  bv  JoeepI 
Lee  and  N.  L.  Norton,  capitol  commissioners, 
with  the  approval  of  O.  M.  Roberts,  governor, 
made  and  executed  a  contract  with  Matthias 
Schnell  for  the  erection  of  the  capitol  building, 
according  to  certain  plans  and  s|>ecifications; 
Schnell  to  furnish  all  the  material  and  do  all 
the  work,  and  the  state,  as  the  consideration 
therefor,  to  convey  8,000,000  acres  of  land. 
The  26th  clause  of  the  contract  is  as  follows: 
"  It  is  further  agreed,  covenanted  and  stinu- 
lated  by  the  party  of  the  second  part  that  tnls 
contract  shall  not  be  assigned,  in  whole  or  in 
part,  by  the  party  of  the  second  part  without 
the  consent  m  writing,  of  the  P&rty  of  the 
first  part,  signed  by  the  governor  of  Texas  and 


Nora.— ^stoeontroctt:  their  interpretation  and 
vaiidity,  see  note  to  Bell  v.  Bnien,  11: 89. 
^s  to  covenants  in  eonitraU:  wlien  dependent  and 
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wht/n  indei^nO^nl^  see  note  to  Goldsborongb  T. 
Orr.  6:  600. 
As  Ui  sUilsd  mun  in  eomroet ;  lofM^^  penottir  sr 
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the  capitol  bulldinjf  commissioners,  ^ith  the  consent  given  by  lliecnpftol  bulldinecommis- 

advice  and  consent  of  the  beads  of  depart-  sioners  and  governor  this  eleventh  February, 

menta.-  1882 

On    January  81,  1882,   Matthias   Schnell.  "(^»gne<i)       P.  R. Lubbock.  Treasurer. 

Charles  B.  Farwell,  John  V.  Far  well,  Amos  J.  H.  McLeary, 

C.  Babcock,  and  the  defendant,  Abner  Taylor,  Attorney  General 

entered  into  a  contract  by  which  Schnell  as-  W.  €►  Walsh, 

fiiened  and  set  over  to  the  other  parties  an  un-  Ck>m mission er  General  Land  Office, 

divided  three  fourths  interest  in  said  contract.  W.  M.  Brown, 

The  materia  portions  of  the  contract  are  as  Comptroller.** 

follows:  On  January  81, 1883,  Schnell  made  an  agree- 

••  It  is  hereby  agreed  by  and  between  the  ment  with  James  M.   Beardsley,  James    S. 

parties  hereto  that  the  said   Matthias  Schnell  Drake,  and  A.  A.  Burck,  which,   after  refer- 

shall  assign  and  set  over,  and  by  tliese  presents  rin^  to  the  prior  contracts,  purported  to  be  an 

does  assign  and  set  over,  to  the  parties  of  the  assignment  and  transfer  to  ench  of  the  tbrr*e  of 

second  p»rt  an  undivided  three  fourths  (f)  inter-  an  undivided  one  fourth  of  the  one  fourtli  in- 

03<S]  est  in  said  *con tract  for  the  purpose  that  terest  in  the  contract  remaining  in  Schnell. 

the  said  parties  of  the  second  part  may  share  This  contract,  although  signed  and  acktiowl- 

in  any  and  all  the  profits  that  may  arise  from  edged  by  all  four  of  the  parties,  was  without 

same,  the  same  as  the  party  of  the  first  part,  as  the  consent  in  writing  of  the  state  of  Texas, 

their  interests  may  appear,  which  is  hereby  Afterwards  and  on  May  9,  1882,  Schnell  exe- 

agreed  to  be  equal.  cuted  in  writing  a  further  assignment  in  the 

"  And  it  is  understood  and  agreed  by  and  following  language: 

between  the  parties  hereto  that  the  parlies  of  „ ,«.     q^  .     -  ta»««  i 

the  second  part  are  to  furnish  whatever  money  n:„„t  *  nf  Tiivfa      r 

may  be  needed  or  necessary  for  the  proper  con-  ^Tir  °*^  :,i  ™  Jru  J  ♦Ko-o  r.«^-»«i.  ♦!»«#  t 

slruciion  of  said  state  houi  or  for  the  execu-  M.H^uXhii w  .^L^n^  KS^^   uiinS  k 

"?"  tt  rhei^a^^rd  understood  by  and   ^^^I'^t^r 'no'^nSid 'r  ^^^^^^^ 
between  the  parti«  hereto  that  the  said'^Mat-   ^f"*f^^  Timn  JipSI  '  w«Trl^n«JI^  J 

:;!;trPn?eS£roi^^^^^^^^^  leU^UtTey^^o  ""SZiZTf^^:^. 

^oroS'^rte^;^^^^  Job.  V  Farwell^^^^^^^^^^  W^ro^TTlo^r' 

menttoite  completion,  subject  to  the  direction  g^^^  I^rr^RTh.  rfcrht?^«nH  ^ 

andconlrol  of  the  majority 'in  interest  herein,  SJ^^t  vo^.^nin^l^n^L  f  I^^ 

at  a  salary  of  five  thousand  ($5000)  dollars  per  ^^Jf  *^ J  ^*^«  *°  *°^  "°^^J  *  ^^^  contract 

-««•!«  l;.«oKi4»«^«*KiV    ^^^^^  "  *^  made  by  me  with  Joseph  Lee  and  N.  L.  ^or- 

aDDum,  payable  monthly.  ^^^  ^>j^^j  commissioners,  for  the  construe- 

•  •  tion  of  a  new  statehouse  for  the  state  of  Texas. 

"  And  I  do  also,  for  the  consideration  here- 
**  And  U  Is  further  agreed  that  the  said  so-  inbefore  expressed,  transfer,  assign,  and  re- 
perintendent  shall  be  personally  responsible  to  lease  to  said  parties  above  named  all  interests, 
the  parties  of  the  second  part  for  any  loss  or  rights,  or  claims  which  I  may  now  or  miffht 
damages  caused  or  sustained  by  reason  of  his  hereafter  assert  by  virtue  of  any  contract  made 
neglect  or  mistakes  in  prosecution  of  his  duties  by  me  with  said  'parties  regarding  the  [038 
as  such  superintendent,  willfully  done.  construction  of  said  statehouse  or  the  superin- 

'*And  it  is  hereby  understood  and  agreed  that   tendency  thereof  and  all  interest  accruing  to 
this  agreement  shall  be  binding  and  operative  me  from  any  contract  regarding  the  building 
from  the  date  of  its  approval  by  the  governor  of  said  statehouse  for  the  state  of  Texas, 
of  Texas  and  the  heads  of  departments."  •«  in  testimony  whereof  I  have  hereunto  set 

^ my  hand  this  the  9th  day  of  May,  A.  D.  188a. 

'*  (Signed)  Matthias  Schnell "; 

-^which  assignment  was  duly  acknowledged, 
the  assignment  accepted  in  writing,  and  a 
written  consent  indorsed  upon  it  as  follows: 

"This  certifies  that  we,  the  governor  of  Texas 
and  the  capilol  building  commissioners,  with 
the  advice  and  counsel  of  the  heads  of  depart- 
ments, consent  to  the  assignment  in  the  fore- 
going instrument,  made  to  take  effect  on  the 
filing  of  the  formal  adoption  of  the  contract 
referred  to,  and  the  execution  and  approval  of 
tlie  bond  to  carry  out  the  same  this  tenth  day 
of  May,  A.  D.  1982. 

O.  M.  Roberts,  Governor. 

Joseph  I^ee, 

N.  L.  Norton. 
Capitol  Building  Commissioners. 

F.  U.  Lubbock,  Treasurer. 

W.  M.  Brown,  Comptroller. 

W.  C.  Walsh,  Com'r  Gen'l  Land  Offlce, 

J.  H.  McLeary,  Attorney  G«\i^\^\" 


In  accordance  with  clause  26  of  the  original 
contract,  the  following  consent  to  the  assign- 
ment was  indorsed  on  the  back: 

"  State  of  Texas,  ) 
Countv  of  Travis.  J 

••  We  hereby  consent  to  the  within  assign- 
ment of  an  interest  in  the  contract  referred  to 
ibis  the  eleventh  dav  of  February,  1882. 
"(Signed)       Joseph  Lee, 
N.  L.  Norton, 
Capitol  Building  Commissioners. 
O.  M.  iioberts,  €k>vernor. 

037]   ^*  We  advise  and  consent  to  the  above 


HqtifdateddamcKjWS,  see  note  toTayloe  v.  Sandiford, 
1:884. 

A»  to  eonttruetion  of  wrUUn  contracts ;  how  far  a 
qiumAon  for  tht  oowrU  see  note  to  Ward  v.  United 
8Utes,2D:7tt& 

Am  to  wh€n  newatatuteHOf  limitations  impairs  oh' 
tigation  of  contracts^  see  note  to  Koshkonoos  v. 
Burton,  26: 880), 


ese  uiL 


SUI'H 


e  Court  of  tbi  Umited  Statbb. 


On  June  20,  1S&?,  tlie  firm  of  Tnylor,  B»b- 
Cock  &  Co.  ns>iipuOil  ii:iil  Iransferrpd  Ilie  entire 
CODlracl  10  AliuiT  'raylor,  the  lauguaee  ot  the 
tnuafer  bcinj:  ns  folluws: 

"  ,  ,  .  do  liereby  transfer  and  Mslga, 
■od  ha*e  Iransrcrred  and  BSsiRDi'd,  to  Abner 
Taylor,  tbe  said  conlrncl  to  toiistruct,  build, 
erect,  complele,  end  ddivcr  to  the  siuic  of 
TeiM  a  c&f''*>'  building  and  appurlenanfcs 
thereto  Bccunlinglo  ibe  plans  !i ml  epi'fiflca- 
tlonslbcrelD  rcieiredloiindinadea  panthpre- 
of,  Hnd  each  and  every,  all  and  aingulnr,  tbc 
lifrht-',  priititiiflnd  bcncHiH  tlicruudcr.  Ibeaame 
(t;tt>l  lo  l>e  by  him  carried  'out  in  the  antne 
mniiuer  as  provided  for  in  Ibe  ori^iinal  om- 
tnict  U'lweeo  tlie  slate  ot  Ttsaa  sad  Miiitbiaa 
ScU'icll  a«  afore^id;" 

—  rtiikU  n9-ii,'nmeul  was  accepted  Id  nriting  b^ 
AI'Der  Tiiy  lor,  whose  accepwiice  contaiued  Ihiii 

"Kow,  iberefore.  in  conBidtraiion  o(  tbe 
fact  Ibat,  liv  virtue  ot  tlie  Tnmsfers  and  ss- 
8ii:nnipnts  licrcio  set  out,  I,  Ihe  aiiid  Al)ncr 
Trtvlor,  have  become  tbe  couirnclor  wilb  Ihe 
fitnie  of  Texas  for  the  buildinif  ot  the  enp- 
Itolaf'iT.'said,  and  in  coo'-idi-raiion  of  the  fact 
tii:it  Ibe  cnpitol  buildmg  commissioners,  to 
gellier  Willi  the  governor  of  Texas  and  the 
Mvernl  heads  ot  de[iaitmenl«,  hnve  ronsemni 
to  rhe  Bevcral  tmnsfera  and  asaiunmenls  afore- 
•aid,  and  in  furiljtr  consideratiou  ui  ilie  slii.u- 
lalions,  coveonnis  and  agreemeiile  set  forth  ia 
Uiii  original  contract  between  the  aiaie  of 
TfXBS  and  Malihias  Schnell,  to  the  profits, 
riRlils  and  Iwneflts  of  whlcli  I  have  succeeded 
by  virlue  of  the  said  conlrncl  and  the  several 
transfers  and  aasitcnmenls  aforesaid,  I,  tlie  said 
Abner  Taylor,  have  agreed,  covenanted,  and 
bound  myself,  and  do  by  liii-se  preaeuls  agiee, 
covenant  and  bind  myself,  unlo  the  stale  ol 
Texas,  Ibrouch  lis  capiiol  building  commis 
■loners,  tint  I  will  in  every  particular  cairj 
oul,  flnish  and  perform  tbe  contraci  made  anc 
entcre<l  inio  by  and  between  tbe  siaie  of  Teiat 
and  .Malihias  Schnell,  a  primed  copy  of  whicl 
la  lierelo  allached  as  aforesild,  in  the  sami 
manner,  style,  and  method,  and  according  l( 
tha  said  lerma,  lenor  and  effect  that  the  sail. 
Hnllhins  SchniU  was  originally  bound  to  do 
and  I  hereby  adopt  the  said  cnniracl  a^  mj 
own,  and  assiimeeach  and  every,  all  anil  »ingu 
lar,  the  obligations  llierein  imposed  on  iln 
parly  of  the  secimd  part  as  my  own  as  full] 
and  completely  as  if  (ticy  had  oripinaliy  beei 
i"siimed.  incurred  and  uodei'akfn  by  me  ti 
person,  Ibe  said  contract,  of  wliich  the  ptinle< 
copy  is  hereto  attached,  l>cing  hereby  inror 
pomietl  IdIo  tbla  codIibci.  and  made  a  par 

'■And'l,  Ihe  said  Abner  Taylor,do  hereby  bln» 
myM-lf,  mv  beirs,  executors,  and  ailmiiiislraior 
to  keep  and  prrfurcn  this  ciiTenanl,  a<;rcenirn 
040]  and  contract  acc.irdinR  to  iui  full  Mnltii 
and  meaninRin  earh  and  eiery.  all  and  ."irgu 
lar.  nf  lis  parts  and  Blipulationa,  In  eveij  pui 
Ucular  wliaiBoever. 

'■In  lesiiiiiony  whereof  I  hereto  set  my  fli.a 
nature,  tliis,  the  iwentietb  rfpiy  of  June.  \.  I) 
}&»l  (one  ibousaod  eight  liundred  and  eighty 
two) 

"iBeal]  (Signed.)  Abner  Taylor"; 
—and  Ibis  asalsnmcnt  and  acceptance,  ooib  b< 
/ofdi/J/ acknowledged,  we»  alto  aaaeniedioi 
4S0 


^junly  of  Travis.  ) 

"la  accordance  with  the  provlstooa  of  aec 
ion  2S  of  the  orit;iiial  contract  between  tbi 
taie  of  Teiaa  and  Mullbias  tichnell  for  build 
ng  a  new  capiiol,  dated  eii;)itecnth  of  Janu 
ry,  1883,  we.  O,  M,  Knberts,  governor  o! 
Teitaa,  and  Joseph  LeeaudN.  L.  Norton,  cap 
lol  lniil.linscimiiiM''sionen,  actinir  by  and  with 
be  advioc  and  consent  of  tbe  beads  of  depart 
neiiis,  do  hereby  consent  in  wriiing  to  ilie  as 
.Ignrocnt  made  bv  Matthias  Scliuell  ot  biscon 
ract  to  Tajlor.'Biibcock  &  Co.,  and  to  ll;i 
urtber  assignment  made  by  Taylor,  Biili 
»ck  A  Co.,  of  [be  said  coniracl  to  Ali 
ler  Tavior;  iind  v»e,  the  aaid  covernor,  cnpii.> 
jiiildiijg  coinmi-fioneis,  and  henda  of  dep^ii: 
nenis  do  hereby  recognize  Abner  Tailor  a- 
be  coidracior  bound  in  all  rest^eta  to  cnrri 
ml  Ihe  coninict  wiih  the  slate  of  Te.vns  In  liki 
nanner  as  llie  oriifiual  contractor.  Mallliin- 
^cllnl-ll,  was  Iwund;  and  in  testimony  ol  on; 
wiviceiind  wmpent  having  been  m  givm  »i 
ler'niolo^ubsiTlbeour  naniesottldaliy  ttiia  th. 
welfih  day  o(  July,  l>m. 

"(Signed)  Joseph  T,ee, 

N.  L.  Nurlon, 

"Approved  by  and  wllh  Ibe  advice  and  con 
lent  of  the  bead*  of  the  deparliiieniB. 

■■(Sigiud)      O.  M  RolK'iia,  Governor." 

On  April  14,  1883.  A.  A.  Burck  executed  u. 
plHintilT  the  following  conveyance: 
•"The  State  of  Texaa,  t  (64  I 

County  of  Travis.     ( 

"Know  all  men  by  iliese  presents  that  I,  A 
A,  Burck.  of  tbe  couoly  of  Milam  and  alnle  ol 
Texas  in  considiTation  of  tbe  surn  ot  W 
thousand  dollars  to  me  in  band  p,iid  by  S.  II 
Burck,  ot  tliccnunly  of  GuKesion  and  Malcol 
Texas,  tbe  receipt  ot  which  is  hereby  ackoou  '■ 
edged, have  jjronied.barsaincd,  sold,  coDveyeil 
and  released,  and  by  tliese  pre-enta  do  gram, 
barRain,  sell,  convey,  and  Feleiise.  unto  ihi 
said  8.  B.  Buick,  heirs  and  as.slgns,  Ihe  fol- 
lowing descrilted  property,  to  wi<:  One  undi- 
vided one  half  interest  in  one  sixteenth  Inter 
esl  in  tbe  capiiol  contract  wbich  was  awarded 
to  M,  Scbuell  by  the  Te^as  stata  capiiol 
commis'ioriers,  Joseph  Lee  and  N.  L.  Nor- 
ton, and  transferred  to  me  by  said  Scboell, 
togeltier  witb  all  aod  ainpilar  ilie  rights,  raeni- 
bi-rs  improvemcnla,  heri^lilHinenis.  and  ap- 
puriennnces  lo  Eamobeloot'lng  or  in  anywiM. 

"To  have   and  to  hold  oil  nnd  slniiular  tht' 

B remises  above  mentioned  utito  the  said  S. 
.  Burck,  belts  and  asslcns  forever;  and  I  d<: 
berebv  biud  mjself,  heirs,  exei'uiors,  and  ad 
minisirators,  to  warrant  and  forever  defend 
all  aodsingiilBr  tbe  said  premises  unto  ihi 
Sflid  8.  B,  Burck.  beira  and  assigns,  nsaln*.! 
every  person  whomsoever  lawfully  clairolni: 
or  lo  ctnim  tbe  some  or  any  piirl  tli.ri^of. 

"Wilnesa  my  I. and  at  Austin,  lliis  l-llb  dir- 
of  April,  A.  D.  IbSS. 


On   M«yS7.  lb^'4,  A.  A.  Burck   made   an  a' 
ai^nmeul  10  Taylor  and  Bubcock   in    thev 
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•'Austin,  Texas,  May  27, 1884. 

"  For  and  in  cousidcratioo  of  ooe  dollar,  in 
band  paid,  and  otbcr  valuable  considerations  I 
lipreby  sell,  assii^a,  and  transfer  to  Abner 
Taylor,  of  the  county  of  Cook,  state  of  Illinois, 
and  A.  C.  Babcock,  of  the  county  of  Fiilion, 
faid  state,  all  my  rights,  interest,  and  claim  in 
and  to  the  contract  or  contracts  from  the  state 
64 2 1  of  Texas  to  build  or  erect  a  *siatebouse 
or  capitol  building  in  the  city  of  Austin  and 
last  mentioned  state  derived  from  a  contract  or 
agreement  made  with  Matthias  Scbnell  in 
Otncairo,  Cook  county,  Illinois,  l)earinfir  date 
January  Stst,  18S3.  or  any  interest  I  may  have 
for  buildin/)^  or  erecting  a  statuhnuse  or  capitol 
building:  in  the  citv  of  "Austin,  Texas,  derived 
from  said  Schnell  at  any  time  or  from  any 
other  source,  hereby  refinquishinc:  to  said 
Taylor  and  Babcockall  ric:ht  or  claim  of  any 
character  to  any  and  nil  contracts  or  agree- 
ments that  I  mny  have  heretofore  hnd  or  now 
possess  pertainins;  to  biiilding,  erecting  or  con- 
structing a  statehou!ie  or  Ciipitol  building  in 
the  city  of  Austin,  state  of  Texas. 

"  Witness  my  hand  and  seal  this  27th  day 
of  May,  A.  D.  1884. 

••  A.  A.  Burck.     [Seal.]"; 
—which  was  also  duly  acknowledged. 

It  further  appears  tliat  the  instrument  dated 
January  81,  by  which  Schnell  transferred  a 
three  fourths  interest  in  the  contract  to  the  two 


in  said  profits  after  the  safd  A.  A.  Burck  had 
sold  one  half  of  his  said  interest  to  your  oraU>r« 
and  therefore  refuses  to  account  with  plaintiff; 
whereas  the  truth  is  that  the  said  transfer  by 
A.  A.  Burck  to  your  orator,  which  has  been 
hereinbefore  stated  and  made  a  part  of  this 
bill  as  an  exhibit,  was  duly  authenticated  for 
registration  in  the  otiice  of  the  county  clerk, 
and  was  duly  recorded  in  the  records  of  deeds 
of  Travis  county,  Texas,  on  the  14th  day  of 
April.  A.  D.  188*5,  and  said  Abner  Taylor  tlicn 
had  notice  of  the  same;  whereas  the  said  A. 
A.  Burck  did  not  sell  or  transfer  any  of  liis 
said  interest  in  said  profits  to  said  Abner  Tay- 
lor until  the  27th  day  of  May,  1884. 

•*  That  the  said  Abner  Taylor  ought  not  to 
be  beard  to  aver  that  said  resist  rat  ion  was  not 
notice  to  him  of  the  said  nssii^nment  by  A  A. 
Burck  to  your  orator,  for  that  the  formation 
of  the  copartnership  between  Matthias  Schnell, 
Abner  Taylor,  Amos  C.  Babcock,  Cliarlcs  B. 
Parwell,  and  John  V.  Farwell,  as  hereinbefore 
alleged,  wherein  it  was  stipulated  that  the 
protits  arising  from  building  the  capitol  should 
be  divided  between  said  parlies  or  with  the 
assignees  of  either  party,  the  said  copartner- 
ship catised  said  contract  of  copannership, 
which  contained  an  assignment  by  said  Schnell 
of  three  fourths  of  his  interest  in  said  ca'niol 
contract,  to  be  recorded  in  the  roi:i-lcrof  dce-ls 
of  Travis  county,  whereupon  the  sai<l  A.  A, 


Farwells,  Babcock,  and  Taylor,  was  filed  for  !  Burck,  J.  M.  Beardsley,  and  James  S.  i>i;»ke, 
registration  on  February  1.^.  in  the  oflice  of  j  acting  on  this  means  of  giving  nf'«'(C(d  as- 
the  clerk  of  the  county  couit  of  the  county  of  '  signmenls  adopted  by  said  *i>aruier>i!ip.f(>  1 4 
Travis,  that  being  the  county  in  which  the  '  caused  their  said  assignment  to  be  rec«)i'>l»<l  in 
capitol  building  was  sitJiate.l,  and  then-after  |  the  ollioc  of  the  clerk  of  the  eounir  r.  tirt  of 
Tcorded  in  the  records  of  said  county:  that  I  Travisc(»unty  in  theteordsof  dmls:  .tn.l  after- 
The  instrument  executed  between  Schnell,  wnr'ls,  when  the  said  Schnell  a-si.-  'd  ids 
Dr;»ke,  Beardsley,  and  Baiek  was  also  tiled  i  rcmainimir  interest  in  said  contr.ur.  ::i'i  in  the 
atid  recorded  in  the  san'**  olllce  on  February  I  prolits  that  miiihl  arise  from  tli*-  fuliiii'K  r.t 
14,  1^>*2;  likewi!?c  the  a<siirnment  of  May  ij,  I  of  the  same  to  the  oilier  memlKis ')f  s,i.>l  nr.u 
1?<H2.  from  Schiull  to  Taylor,  Habeoek  As* Co.  |  styled  Taylor.  Babcock  «fc  Co..  the  smM  ii.m 
on  -May  10,  IHJS*^,  and  the  deed  from  A.  A.  j  caused  said  In^t  nienti»med  a^'-i.rnm.'n!  to  i»e 
Burck  to  S.  B.  liur;k,  of  date  A?)ril  14,  IS'^.'J,  iJ-o  reconied  in  the  said  re^ri'^lcr  .)l  'kr.!s  :-.  i 
on  April  20,  Wo\  uUo  the  conveyance  fronj  i  means  of  giving  notice  thereof;  t!iat  when  !ie 
Burck  to  Tnvlor  and  Babcock.  ol  date  ^lav  1  Fjid  firm  of  Tavlor,  Babcock  cc  Co.  and  tne 
27,  1884,  on  May  27,  lb84.  It  also  ar)|»e{ifs 
from  the  certificate  of  the  com  pi  roller  of  pub- 
lic accounts  of  the  st;.le  of  Tex.is  that  the 


individual  members  thereof  as-cii^n.M!  iluir  in- 
terests in  said  contract  to  Abner  Taylor,  the 
defendant  herein,  they  and  said  Tay'or  in  their 
ori;jinal  contract  of  the  J-lnte  with  Sclineil,  contract  of  Mssivi^nmeut  referred  to  the  several 
together  with  the  assignment  from  Schnell  to !  mesne  assignments  of  interests  in  said  eon- 
the  two  Farwells,  r*abcock,  and  Taylor,  of !  tract  as  being  of  record  in  theollire  of  ihe 
date  January  31,  the  assi'^nn.ent.  of  date  May  j  chrk  of  the  county  court  of  Travis  county, 
9,  from  Schnell  to  Triylor,  I'abcoek  6:,  (.'o.,  j  and  r<.*ferrcd  to  said  reeonis  for  full  pariicMiaVs 
and  the  as^iirnmenl  from  Tu'.  lor,  Babcock  it  I  us  to  said  me>*ne  ;i>viirnn,(MHs,  wlierel«y  the  s  dd 
Co.  to  Abner  Taylor,  were  all  on  tile  in  his'  parlies  concerned  in  said  contract  for  bnildinir 
office,  though  when  so  filed  is  not  staled.  '  said  capitol  buiMin;;  a«;reed  and  established  a 
<$4r|J  With  referen^'e  to  tho*cireet  of  the  filin:;  I  eu.stom  Jiraoni::  tl.cni'^elves  to  i;ive  notice  of  as- 
iu  the  office  of  the  clerk  of  Travis  county,  i  siirnmenls  of  intcn^ts  in  said  opiiol  eonir:iti 
the  bill  avers  as  follows:  *    I  or  in  the  prnfits  tint   miL'ht  aui-^e  Irom  the  ftil- 

•' And  your  orator  further  says  that  the  ac-  ;  fillnient  of  the  same  by  recordirjg  sueii  a-^iun 
count  between  your  orator  and  defendant  as 
to  this  matter  is  still  opened  and  unsi^ttlcd. 
and  that  for  reason  why  ^our  orator  should 
not  have  an  accotmt  or  relief  against  him  the 
defendant  pretends  that  he  had  no  notice  that 
the  said  A.  A.  Burck  assigned  or  tranf erred 
to  your  orator  a  one  half  interest  in  his.  the 
said  A.  A.  Burck's.  one  sixteenth  interest  in 
the  profits  that  might  arise  from  the  building 
of  said  capitol  contract,  and  that  the  defendant 
in  good  faith  and  without  notice  purchased 
from  said  A.  A.  Burck  for  a  valuable  consid 
eration  ihe  said  Burck's  one  sixteenth  interest 
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ments  in  the  records  of  deeds  of  Travi<  eouo'y, 
Texas,  and  by  their  conduct  in  so  n.-eoroini! 
such  assiirn ments,  and  referring  to  said  reconis 
and  no!  otherwise  criving  notice  of  such  a^-^iirn- 
ments  led  your  orator  to  believe  and  JusiiiHMi 
him  in  believing  that  said  partnership  and  its 
assicns  would  take  notice  of  tbeassiL'^nment  by 
said  A.  A.  Burck  to  your  orator  wl>en  your 
orator  placed  the  same  on  record  in  the  records 
of  deeds  of  Travis  county,  duly  autheniiealed 
for  record;  that  your  orator,  'fully  believing 
that  such  record  would  be  accepted  as  notve^ 
of  the  said  asslgum^nX  \o  '^omx  Qt^\.«t ,  ^"i\>x*R'\ 
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his  said  assign racnl  to  be  promptly  recorded  in 
the  records  of  derds  of  Travis  cuunty  od  the 
14th  day  of  April,  1883,  which  was  more  than 
a  year  before  the  said  Abner  Taylor  purchased 
any  interest  from  the  said  A.  A.  Burck." 

And  with  regard  to  the  rights  acquired  by 
defendant,  through  the  conveyance  of  May  27, 
1884,  from  A.  A.  Burck  to  him,  it  avers  as 
follows: 

646]  *•'  And  your  orator  further  says  that 
said  assignment  by  A.  A.  Burck  to  Abner  Tay- 
lor <iid  not  purport  on  its  face  to  sell  or  assign  to 
said  Taylor  the  interests  in  the  profits  of  said 
capitol  contract  which  the  said  A.  A.  Burck 
had  assigned  to  your  orator,  but  only  purport- 
ed to  assign  to  said  Taylor  whatever  interest 
the  said  A.  A.  Burck  had  at  tijc  time  of  the 
said  assignment  tb  Abner  Taylor,  or  might 
thereafter  have;  wherefor  the  said  Abner 
Taylor,  defendant,  was  placed  upon  notice  and 
inquiry  as  to  whether  A.  A.  Burck  had  parted 
with  any  of  his  interest  before  the  assignment 
of  bis  remaining  interest  to  the  said  Abner 
Taylor,  but  the  said  Abner  Taylor  made  no 
inquiry  of  said  A.  A.  Burck  as  to  whether  be 
had  parted  with  any  of  his,  the  said  Burck's 
interest,  nor  did  the  said  Taylor  examine  or 
cause  to  be  examined  the  records  of  deeds  of 
Travis  county  for  any  record  of  an  assignment 
by  said  A.  A.  Burck,  notwithstanding  the 
said  custom  and  practice  of  all  the  parties  con- 
cerned in  assignments  affecting  said  capitol 
contract  or  interest  in  the  profits  thereof  to 
record  all  such  assignments  and  the  agreement 
thereby  affected  to  that  (as  their?)  method  of 
givinir' notice  of  assignments." 

The  bill  further  alleges  the  performance  of 
the  contra«:t  by  Taylor,  large  profits  as  the 
result  thereof,  and  prays  an  accounting. 

Messrs,  F.  Chas.  Hume  and  F,  O,  MorrU 
for  appellant. 

The  bill  and  exhibits  show  that  the  instrument 
under  which  Taylor  asserts  title  is  a  quit-claim, 
and  that  he  took  thereunder  not  as  a  bona  fide 
purchaser,  but  subject  to  the  prior  assignment 
of  A.  A.  Burck  to  Taylor,  which  purported 
to,  and  did,  convey  to  the  latter  only  the  then 
present,  subsisting  interest  of  the  former  in  the 
capitol  construction  contracts. 

§  Pom.  Eq.  Jur.  g^  591,  646,  688,  695,  745, 
752, 753;  1  Warvelle,  Vendors,  pp.  887, 338,  §  5; 
8  Warvelle,  Vendors,  p.  615,  §  13;  1  Dev- 
lin, Deeds.  §;§  671,  674;  Bishtip  v.  Bolromb, 
10  Conn.  446;  Olicer  v.  Piatt,  44  U.  S.  8  How. 
409  (11:  656);  Van  Rensselaer  v.  Kearney,  53 
U.  8.  11  How.  822  (18:  713);  May  v.  Le  Claire. 
78  U.  S.  11  Wall.  233  (20:  58);  Dickerson  v. 
Oolgrote,  100  U.  S.  584  (25:  620);  Baker  v. 
Humphrey,  101  U.  S.  499  (25:  1067);  Alexan- 
der V.  Rodriguez  (**  Villa  v.  Bodngue/')  79  U. 
8.  12  Wall.  838  (20:  406);  Brown  v.  Jackson, 
16  U.  S.  3  Wheat.  452  (4:  432);  Runyon  v. 
Smith,  18  Fed.  Rep.  5S0;  United  States  v. 
Slihcy,  21  Fed.  Rep.  895;  Eastings  v.  Ifissen, 
81  Fed.  Rep.  600;  McClung  v.  Sieen,  82  Fed. 
Rep.  374;  Gcst  v.  Packwood,  84  Fed.  Rep.  872; 
Shepard  v.  Ilunsncker,  Posey,  U.  C.  (Tex.)  579; 
Bodgers  v.  Rurcfiard,  84  Tex.  452;  Hamman  v. 
Keigitin,  39  Tex.  42;  Carter  v.  Wise,  89  Tex. 
275;  Harrison  v.  Boring,  44  Tex.  260;  Milam 
Vo,  V.  Batemnn,  54  Tex.  169;  Tram  Lumber  Co, 
r.  //<7/iCi?c^,  70  Tex.  SIS;  Garrett  v.  Christopher, 
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I  74  Tex.  454;  Biehardson  v.  Levi,  67  Tex.  861- 
I  367;  Watkins  v.  Edwards,  23  Tex.  447. 
I  The  rule  that  circumstances  occurring  in  a 
transaction  which  should  put  a  partv  thereto 
on  inquiry,  charge  him  with  notice  of  all  facts 
which  he  might  have  learned  if  proper  inquiry 
had  been  made,  applies  to  notices  of  assign- 
ments of  choses  in  action. 

Anderson  v.  Van  Alen,  12  Johns.  848;  Hack- 
ett  V.  Martin,  8  Me.  77. 

The  fact  that  Taylor  as  a  partv  to  the  con- 
tract by  which  Scbnell  transferred  three 
fourths  interest  in  the  building  contract  to 
Taylor,  Babcock  &  Co.,  agreed  to  the  stipula- 
tion in  said  contract  for  a  division  of  the  prof* 
its  between  the  parties  "or  their  heirs  or  as- 
signs" charged  him  particularly  to  make 
inquiry  for  assignments,  and  emphasized  the 
significance  of  the  terms  of  the  assignment, 
tendered  to  Taylor  by  A.  A.  Burck  by  which 
Burck  proposed  to  assi^  only  his  present 
interest  or  that  which  might  thereafter  accrue 
to  him.  The  failure  to  make  inquiry  under 
such  circumstances  was  negligence  which  pre- 
vented him  from  becoming  a  bona  fide  pur- 
chaser. 

Anderson  ▼.  Van  Alen  and  Hackett  v.  Mar- 
tin, supra. 

In  cases  such  as  the  present  record  presents, 
he  who  is  first  in  time  is  first  in  right. 

2  Pom.  Eq.  Jur.  §  695;  Thayer  v.  Daniels, 
113  Mass.  131;  Bush  v.  Lathrop,  22  N.  Y. 
535,  546;  Conover  v.  Van  Mater,  18  N.  J.  Eq. 
484. 

But  whatever  the  true  rule  may  be,  it  would 
seem  to  be  indisputable,  that,  to  say  the  least, 
the  purchaser  of  a  chose  in  action  whose  title 
can  be  adjudged  superior  to  thai  of  a  prior 
assignee,  by  reason  of  the  letter's  failure  to 
notify  the  debtor  or  trustee  before  the  former*.* 
purchase  and  notification — must  be  a  bona  fide 
purchaser. 

Spain  V.  Brent,  68  U.  S.  1  Wall.  623  (17: 
624);  Judson  v.  Corcoran,  58  U.  8. 17  How.  614 
(15:  232);  Ward  v.  Morrison.  25  Vt.  600; 
Loomis  V.  Loomis,  26  Vt.  203;  Clodfelter  v.  Cox, 
1  Sneed,  839-341;  Judah  v.  Judd,  5  Day,  355; 
Bishop  V.  Holcomb,  10  Conn.  44G;  Van  Bus- 
kirk  V.  Hartford  F.  Ins,  Co.  14  Conn.  144,  36 
Am.  Dec.  473. 

Mr,  Georice  E.  Hamilton  for  appellee. 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court: 

That  which  arrests  the  attention  ia  that, 
though  the  defendant  furnished  all  the  means 
and  did  all  the  work  of  building  the  capitol, 
and  although  the  authorities  of  the  state  ex- 
pressly recognized  him  as  the  contractor,  bound 
in  all  respects  to  carry  out  the  contract  with 
the  state  in  the  same  manner  as  the  original 
contractor,  and  though  he  had  no  knowledge 
of  any  claim  of  plaintiff,  the  court  is  asked 
to  recognize  the  latter  as  the  owner  of  one  thirty- 
second  of  tlie  profits  of  the  *con tract,  [64<( 
and  to  compel  the  defendant  to  pay  him  that 
amount.  While  only  one  thirty-second  of  the 
profits  is  asked  for,  the  rule  would  be  the 
same  if  thirty  one  thirty -seconds  were  sue<l 
for,  and  the  first  and  principal  question 
which  arises  is,  whether  these  transactions 
between  Scbncll  and  A.  A.  Burck  and  be- 
tween A.  A.  Burck  and  plaintiff  had,  with- 
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out  tbe  knowled^  of  the  defendaot,  operated 
to  create  in  tbe  plaintiff  a  valid  claim  to  a  share 
of  the  profits.  The  contract  in  its  twenty- 
sixth  clause  stipulated  that  there  should  be  no 
assignment  in  whole  or  in  part  by  the  con- 
tractor without  the  consent  in  writing  of  tbe 
stale  authorities.  No  such  consent  was  given 
to  the  assignment  by  Scimell  to  Burck,  nor 
does  it  appear  that  the  state  ever  in  an}'  form 
recognized  the  plaintiff,  or  his  immediate 
grantor,  as  having  any  interest  in,  or  control 
of,  the  contract,  or  any  part  thereof.  He  was 
to  both  the  state  and  the  defendant,  who  did 
the  work,  an  unknown  party  until  after  the 
full  completion  of  the  contract,  when  for  the 
first  time  he  appears  claiming  an  interest 
in  the  profits  by  virtue  of  an  assignment  and 
transfer,  made  before  the  work  was  done  and 
in  disregard  of  the  terms  of  the  contract. 

It  is  eamestlv  insisted  by  counsel  that  this 
provision  forbidding  an  assignment  without 
the  written  consent  of  the  state  authorities, 
was  solely  for  the  benefit  and  protection  of  the 
state;  that  it  did  not  restrict  or  interfere  with 
the  right  of  the  contractor  to  dispose,  in  any 
way  he  saw  fit,  of  an  interest  in  the  contract, 
or  the  profits  thereof,  so  long  as  the  partv  to 
whom  such  transfer  was  made  attempted  no 
interference  with  the  actual  work,  and  pre- 
sented no  claim  against  the  state.  The  con- 
tract in  the  possession  of  the  contractor  was 
his  properly,  and  the  profits  arising  therefrom, 
and  any  interest  therein,  were  as  much  the 
subject  of  disposal  as  any  other  property,  and 
the  only  limitation  was  one  for  the  benefit  of 
the  state  and  could  not  be  claimed  by  any  sub- 
sequent assignee  from  the  contractor.  The 
case  of  EfMs  V.  McUan.  117  U.  8.  567  [29: 
940],  is  relied  upon  as  authority  for  this  con- 
tention. In  that  case  one  Peck  having,  in  re- 
sponse to  an  advertisement  from  the  proper 
authorities,  put  in  a  bid  for  furnishing  wood 
and  hay  to  the  government,  and  expecting  that 
647]  the  contract  *would  beawarded  to  him, 
entered  into  a  partnership  with  McLean  and 
Harmon,  bv  which  Peck  was  to  furnish 
one  hair  of  the  capital  necessary  to  carry 
on  the  partnership  business,  and  McLean  and 
Harmon  each  one  fourth,  the  profits  and  losses 
of  the  partnership  to  be  divided  in  like  propor- 
tion. The  partnership  was  for  the  purpose  of 
carrying  out  this  expected  contract.  Subse- 
quently, the  contract  with  the  government 
was  obtained,  and  after  it  had  been  performed 
and  the  money  therefor  paid  to  an  assignee  in 
bankruptcy  of  Peck,  the  other  partners,  Mc- 
Lean and  Harmon,  filed  their  bill  to  recover 
their  proportionate  share  of  the  profits  as  fixed 
by  the  terms  of  this  partnership.  Among  the 
defenses  was  that  the  partnership  was  invalid 
by  reason  of  section  8787,  Revised  Statutes, 
which  reads  as  follows: 

"NocoLlract  or  order,  or  any  interest  there- 
in, shall  be  transferred  by  the  party  to  whom 
such  contract  or  order  is  given  to  any  other 
party,  and  any  such  transfer  shall  cause  the 
annulment  of  the  cofttract  or  order  trans- 
ferred, so  far  as  the  United  States  are  con- 
cerned. All  rightsof  action,  however,  for  any 
breach  of  such  contract  by  the  contracting 
parties,  are  reserved  to  the  United  States." 

But  this  defense  wa6  overruled,  the  court, 
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by  Mr.  Justice  Woods,  observing  in  respect 
thereto: 

"Interpreting  the  articles  in  the  light  of  the 
statute,  as  it  is  the  duty  of  the  court  to  do,  they 
were  not  intended  to  transfer,  and  do  not  trans- 
fer, to  the  plaintiffs  any  claim  or  demand, 
legal  or  equitable,  against  the  United  States, 
or  any  right  to  exact  payment  from  the  gov- 
ernment by  suit  or  otherwise.  They  may  be 
fairly  construed  to  be  the  personal  contract  of 
Peck,  by  wldch,  in  consideration  of  money  to 
be  advanced  and  services  to  be  performed  by 
the  plaintiffs,  he  agreed  to  divide  with  them 
a  fund  which  he  exi^cted  to  receive  from  the 
United  States,  on  a  contract  which  he  had  not 
yet  entered  into.  This  is  the  plainly  expressed 
meaning  of  the  partnership  contract,  and  it  is 
only  by  a  strained  and  forced  construction 
that  it  can  be  held  to  effect  a  transfer  of  Peck's 
contract  with  the  United  States,  and  to  lie  a 
violation  of  the  statute. 

••*  We  are  of  opinion  that  the  partner- 1 04  8 
ship  contract  was  not  opposed  to  the  policy  of 
the  statute.  The  sections  under  consideration 
were  passed  for  the  protection  of  the  govern- 
ment. Goodman  v.  I^ihitck,  102  U.  S.  556 
[26:  229],  They  were  passed  in  order  that  the 
government  might  not  be  harassed  by  multi- 
plying the  number  of  persons  with  whom  it 
bad  to  deal,  and  might  alway  know  with 
whom  it  was  dealing  until  the  contract  was 
completed  and  a  settlement  made.  Their  pur- 
pose was  not  to  dictate  to  the  contractor  what 
be  should  do  with  the  money  received  on  his 
contract  after  the  contract  bad  been  per- 
formed." 

It  is  insisted  that,  tested  by  the  rule  thus  laid 
down,  this  stipulation  of  clause  26  was  one 
solely  for  the  benefit  of  the  state,  and  worked 
no  restriction  on  the  risfhl  of  the  contractor  to 
dispose,  in  advance  of  the  completion  of  the 
contract,  of  the  profits  which  should  enure 
therefrom. 

We  cannot  concur  in  these  views.  By  the 
section  quoted  not  only  was  a  transfer  of  the 
contract  prohibited,  but  also  the  result  of  such 
a  forbidden  transfer  declared.  In  terms  it  was 
said  that  anv  "such  transfer  shall  cause  tbe 
annulment  oi  the  contract  or  order  transferred, 
so  far  as  the  United  States  are  concerned." 
Erpressio  ttnivi  eat  exelusio  alteritu.  The  ex- 
press declaration  that  so  far  as  the  United 
States  are  concerned  a  transfer  shall  work  an 
annulment  of  the  contract,  carries,  by  clear 
implication,  the  declaration  that  it  shall  have 
no  such  effect  as  between  the  contractor  and 
bis  transferee.  In  other  words,  as  to  them, 
the  transfer  is  like  any  other  transfer  of  prop- 
erty, and  controlled  by  the  same  rules.  Its  in- 
validity is  only  so  fares  the  government  is  con- 
cerned, and  it  alone  can  raise  any  question  of 
the  violation  of  the  statute.  The  government 
in  effect,  by  this  section,  said  to  every  con- 
tractor. You  may  deal  with  your  contract  as 
you  please,  and  as  5^ou  may  deal  with  any 
other  property  belonging  to  you,  but  so  far  as 
we  are  concerned  you,  and  you  only,  will  be 
recognized  either  in  the  execution  of  the  con- 
tract or  in  the  payment  of  tbe  consideration. 

It  is  familiar  law  that  not  every  contract 
in  contravention  of  the  terms  of  a  statute  is 
void,  and  the  courts  will  search  the  language 
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IS4t)]  *of  the  statute  tos^  wliethcr  it  was  the 
intent  of  I  lie  makers  that  acontr.-ict  in  cootni- 
veniion  of  it  sbould  be  void  or  not.  HarrU  v. 
Uuin,cU,t}Z\5.  K.  12  How.  70  [13:  901];  Mtl 
ler  V.  Ammon,  145  U.  S.  421  [3(5:759];  Pang 
born  V.    WcatUjke,  HO  Iowa,  546. 

It  WHS  in  pursu'inro  of  this  line  of  thought 
thjit  fbr  court  in  /A'/V/*  v.  Mef^ean,  ruled  as  it 
d  il  :is  fotlieclTccl  of  ;i  transfer  by  a  contractor 
wi'h  flif  United  States  of  an  interest  in  bis 
coii(r:.(;*  to  a  third  party.  But  it  it  has  never 
It  en  doubted  that,  as  a  proneral  rule,  a  con- 
ir.irt  made  in  eontrnvention  of  a  statute  is 
vuiil  aud  cvirmot  be  enforced,  and  the  only  ex- 
ce|>tion  ariH'H  when,  from  an  eiaiuination  of 
the  stHiutc,  the  coiiits-  are  able  to  discern  a  dif- 
ferent or  a  limited  purpose  on  the  part  of  the 
law  makers. 

It  is  line  tbnt,  in  the  ca% at  bar,  we  have  no 
coustrcciion  of  a  ^t:.tnte,  but  only  of  the  terms 
of  a  r(»!itiact.      Tbnt  contract,  however,  was 
a>  bindinpjon  the  one  party  as  the  other.    The 
contiaeior  af^senlrd  to  iis  Itrms  preci*=ely  as 
did  tiic  state,  and   his  promise  was  not  to  as- 
siiiu  the  contiact  in  wholcor  in  part   witboiit 
the  consent  in  wrilinir  of  the  state  authoritic**. 
It  was  a  promise   which  enf(  led  into  and  be 
catne  one  of  the  leri:)»  of  the  contract,   aiid 
fMte   which  was  bindinir,    not  only  upon   the  | 
pni!ie*j,  bnt  uf)on  all  others  who  8ou2:iif  to  ac  | 
quire  ti'jliis  in  it.     It  may  be  conce«)ed  that,  i 
pririuirily,    it   was    a  provi»*ion  intended,   al- 
ihouL'li    rot   expressefl,    foi  the  U-netU  of  the 
^ii.j:« .  nnd  to  pr  tect  it  from   interference  by 
l.\   «»'litr  I  :ir>ies   in   the  pirformance  of  the  i 
iMt.t'-.K  t,  t«)  >.(  lire  the  cor-.sf-ini   :i!jd?!o]e?erv 
1*  •      fi  a  e(»i  li;5Cto«*  with  n  bom  tl.e  ftate    wa^ 
•\Ii  in."  to  d(  .d,  and  to  relieve  itself   fi»nn  the 
;i' fiMvrih'o  of  cidins  Hprlr.qing  up  duiin?  or 
•i''   t  ilie  (:(Mni>leiion  of  the  C(»t:tracl   in   favor 
I"  i';ii  :i<  s  of  wbo'ic  interests  in  tiie  enniracrl  it 
Ii;..i  •  ••  piivioim  k»»o\v)e(!t;f'.  and  to  ih«*  aC(|ui- 
-iiM'n  r)l   w  h(i«-e  interi'sts  it  lial  not  cnn^'Cnied.  ' 
'*•  i;"  do  all  tl,i«j,  and  yet  it  reniains  true   that 
it    uns  a   stipulation   wliieji  v.'.is  «>ne  of  tiie 
terms  of  the  contra*  t  and   bin  Shil^  iipou   the 
C":  1 1  :'t(»r.  and  e(]ually  biTi»iinir  tip  m  'ol    who 
•l«a  «  wilb  bim.     li  is  unne«  j'-^tii -.  to  bold  that 
lie*  rontr:itt(»r  miirlit  n(»t  be  ;•  •i<,»:iallv    lM»und  1 
ii|"»::  his  promise  r  nm'  bol».re  I'le  j»ertorf>ri!)ce  | 
<.."^0|  cf  the  ( n!»ti;;ct  to  *tta!!sfer  a  ])()rti(in  of 
!  :-  I'lMiiis  to  .'«!iy  third. party.      Wbritevcr   lia 
.•ii;il'<;s  be  nd-  bf  :!ssnn>e  l»y  >nch  a    pp'niise,  it 
^v'«».l'l  bean  ii:'Iep«r'»]ent  j'r«'niieon  bi^.  part, 
•ind  would  not  let  the  |  ro.iiis'-;'  i.-.'o  an  interest 
HI  ilie  cnntiart.     It  woiiI«l   ^i\e  Idui   no  riirht 
tn '.iUc  pjiri  in  the  norI.,iio   riirbt  to   receive 
aiiyli::»  jr  from  the  state,  and  all  that  it  wouM 
L'ivi-   lilni    w(Miltl    bean    indef'r!r..'nl  rlpbt  of 
:ich"n  tiirainst  the  cofHracl'T  fc:  the  failnre  to 
p'.\  ll  al  wlii(!b  he  b!id    pionnseil   to   pay;  the 
coiiif  rir  t  reniMiriitJij  all  the  lime   the    property 
of  the   coninj'0)r,  enbieet  to  disposal  by   anil 
wiMi  ilie  (•<?>.(  !ii  of  the  state.     To   him   alofie  ' 
the  stile  would  remain  under  obli';ations,  and  I 
with  bim  al.ine  would  the  stale  Ik*  recpiired  to. 
dial.     In  no  way.  by ^arii*?<li!nent.  injunction,  j 
or  otherwise,  could    the  pronnsee  prevent  the 
state  from  carr\ing  out   the  entire  contract 
with  the  contractor,  pa  vine  to  him  the  whole 
consideration,  and  receiving:  from   him  a  full 
releasr.     By  the  three  instruments  of  January 


31.  May  9,  and  June  20,  188?.  this  contract 
was  wholly  trinsf erred  to  and  accepted  by  the 
defendant.  Tbib  was  while  the  coniRict  was 
executory  and  before  the  work  was  done,  and 
these  transfers  were  with  the  written  consent 
and  approval  of  the  state  authorities,  and  hj 
them  the  stale  in  terms  reco;;nized  **  Abn»»r 
Taylor  as  the  con  trac!  or,  bound  in  all  r(.sp*rts 
to  carry  out  the  contract  with  the  f^tate  of 
Texas  in  like  manner  as  the  origin  d  coi. tract- 
or, Matthias  Scbnell.  was  bound."  In  <ither 
words,  by  the  consent  of  parties,  and  in  ao- 
cordunce  with  express  provisions  of  the  con- 
tract, l)eforethe  woik  was  done  Abner  Ta\lor, 
the  defendant,  was  substi!uied  for  Scbnell  as 
the  contractor.  It  was  precisely  the  same  as 
tbou<f h  the  contract  with  Scbnell  had  been  sur- 
rendered and  a  new  one  made  with  Taylor. 
The  contract  wa<5  still  executory:  nothincr'  bad 
been  earned  by  Scbnell,  and  nothing  was  due 
to  him.  He  steps  out  of  tbeconiract  and  Tay- 
lor steps  in;  Taylor  is  accepted  as  the  c.-n tract- 
or and  proceeds  with  the  work.  Would  it  not 
be  strange  if,  after  having  thus  completed  the 
contract,  some  person  could,  on  the  sircmrth 
of  an  unknown  tiansfer  of  the  en  ire  protits 
of  the  contiact  made  before  the  transfer  to 
Tavlor,  compel  the  latter  to  pay  to  him  such 
entire  profits?  And  yet  if  one  *ihirty-  [0.%  I 
leeund  of  the  entire  profits  can  be  so  obtaineti, 
all  the  protits  could,  in  like  manner,  have 
been  obtained. 

It  will  be  borne  in  mind  that  th'^instriimmt 
of  dale  Jinuary  31.  1^^H2  by  which  fc>chrell 
tr.ms|jrr<-d  to  Tavlor,  Bi!)."ekiV  Co.  a  three- 
fourths  iiiiercst  in  lheconir:ict  did  not  o|v«.ra»o 
to  m:iki!  Scbnell  a  mete  beniljiiary  of  profits, 
lie  :ind  tiiey  be'-nne  thereby  joint  conrraetors 
wi.h  the  stale,  lie  was  under  th  •  san.c  obli- 
gation of  performance  u'  ibey,  and  f(ir  any 
failuie  in  respect  tlwroto  the  stale  could  luild 
him  nspou  ible  ecpially  wilb  them  The 
meic  fact  that  tli(  re  was  a  dlvi>ion  Ixtwetn 
tbernselves  yslo duties  ir:  t.o  m.'inner  atiid^'d 
the  fact  that  hn  wasa  joint  contrr:ct 'r  wuh 
them.  Thev,  it  is  true,  were  to  furnish  the 
m<>ney,  but  be  was  to  have  the  manr'reu ful 
and  s*ipeM!iteud«'i.ce.  He  was  lo  taUe  iiis  part 
in  the  p-rtoiinanee  of  the  c  >nir:.ct.  rs»!  oidy 
that,  but,  as  seen,  he  was  to  be  per'^onallx  re- 
sponsible to  them  for  a»iy  loss  or  damaire 
ea'.ised  or  sustained  by  m  m-^ou  of  bis  inirleet  or 
mistak«'9.  bo.  tnat  if  l-e  bad  {fo.'e  ou  j')intly 
with  tbeai  in  the  performance  of  the  contract 
as  provided  for,  out  of  the  |Mc»tiis  earned  in 
the  piiformanee  of  the  contract,  they  would 
iiave  bjid  a  rli.iiJ  to  deduct  from  the  amount 
coniin^Nilnm  ail  the  loss  and  damages  which 
they  bad  sustained  by  reason  of  his  neglect 
and  mi^tnke*. 

We  have  thus  far  rested  the  non  assirjnnbili. 
tv  of  tliiscoMtrjict,  or  any  interact  tb«icin,  to 
pbdntifT  s  graiftor  upon  the  express  sti|V!l  ition 
of  clause  ti(>:  but  even  in  the  absence  *(  .such 
a  clause,  it  was  not  competent  for  Scbnell,  l»y 
his  own  act,  and  witlumt  the  conscut  of  the 
state,  the  otlnr  contracting  party,  to  transfer 
any  interest  in  this  contract.  It  is  a  contract 
of  that  nature  which  is  not  suscejilible  of  aS- 
signmeut  without  the  consent  or  the  other 
party.  Arkansa$  Valleif  S/ncU.  Co,  ▼.  Heliien 
Min,  Co.  127  U.   S.   87'9  [32;24GJ;    Iklawan 

168  U.  8. 


1893. 


BURCK  ▼.   TaY1X)R, 


681  654 


County  Comrn,  y.  ThrhoJd  Safe  <ft  L.  Co.  188 
U.  8.  473,  48>J  [83:674,  6tf0].  In  tbe  latter  case 
It  was  said  by  tbia  court: 

"A  contract  to  pay  money  may  doubtless  bp 
aa^igoed  by  tbe  person  to  wbom  tbe  tuooey  is 
payable,  if  tbere  is  nothing  in  the  terms  of  tbe 
contract  wbirb  manifests  the  intpnlion  of  the 
parties  to  il  that  it  shall  not  be  assignable.  But 
052]  when  *rig:bt8  arising  out  of  contract  are 
coupled  with  obligations  to  be  performed  by 
the  contractor,  and  involve  such  a  relation  of 
personal  confidence  that  it  must  have  been  in- 
tended that  the  righto  should  be  exercised  and 
tbe  obligations  performed  by  him  alone,  the 
contract,  including  both  his  rights  and  his  ob- 
ligations, cannot  l^  assigned  without  the  con- 
sent of  tbe  other  party  to  the  original  con- 
tract." 

So  that  even  if  clause  26  had  been  omitted 
from  the  contract,  Schnell,  the  contractor, 
could  never  have  transferred  an  interest  in  it 
to  fbe  grantor  of  plaintiff  sf)  as  to  vest  in  him 
a  right  to  take  part  in  the  work,  or  a  subse- 
quent right  to  recover  from  the  state  on  the 
completion  of  the  work.  All  that  could  ever 
have  been  acquired  by  an  assignment  or  trans 
for  by  Schnell,  without  the  consent  of  tbe 
fitate,  was  a  right  to  maintain  an  independ- 
ent action  against  bim  for  whatever  share  of 
tbe  profits  he  had  attempted  to  transfer.  But 
that  obligation  would  t>e  personal  to  Schnell, 
and  was  not  assumed  by  the  defendant,  or 
Taylor,  Babcock  &  Co.  when  thev  took  an  a«»- 
aignmentof  the  entire  contract  from  Schnell. 
Assuming  to  the  state  the  performance  of 
the  contract  carried  with  it  no  assumption 
of  Schneirs  unauthorized  assignments  or  of 
his  promises  to  pay  over  certain  portions  of  the 
prdtits  he  would  have  received  had  he  per- 
formed the  contract.  In  other  words,  stepping 
into  the  place  of  Schnell  in  this  contract  with 
the  state,  they  did  not  assume  his  personal  lia- 
bilities to  third  parties.  They  assumed  his  ob- 
ligations to  the  state,  and  they  took  with  those 
obligations  a  right  to  receive  tbe  entire  consid 
eration  promised  by  the  state,  and  they  did  not 
agree  to  t>ecome  liable  for  all  or  any  independ 
ent  promises  he  had  made  in  leference  to  the 
contract 

It  is  true  that  in  that  assignment  it  was 
stipulated  that  tbe  profits  were  *'to  be  divided 
as  the  interests  of  the  parties  appear  under  the 
contract,  or  to  iheir  heirs  or  a.ssigns."  If 
Schnell,  with  Taylor,  Babcock  &  Co.,  had  un 
derthat  assignmem  performed  the  contract  with 
the  stafe  and  had  made  profits  thereby,  it  may 
be  that  this  plaintiff  after  giving  notice  could 
have  enforced  both  against  Schnell  and  this  de- 
fendant a  one  thirty  second  of  such  profits,  rest- 
653]  ing  upon  this  stipulation  for  ^division 
among  I  he  iiartiesor  their  assigns, but  as  Schnell 
never  earned  any  share  in  the  profits  there  is 
nothing  upon  which  that  stipulation  can  take 
effect.  The  profits  which  would  have  resulted 
if  Schnell,  with  Taylor,  Babcock  &  Co.,  had 
performed  the  contract  might  have  been  very 
different  from  that  which  did  result  from  the 
performance  of  tbe  contract  by  Taylor  alone. 
It  is  a  misake  to  suppose  that  the  profits  to  be 
derived  from  the  performance  of  acoo'ract,  as 
yet  unexecuted,  are  somei  hing  separable  from 


the  channels  of  commerce  as  a  separate  oblfflra* 
linn  The  profits  are  tied  up  in  the  contract 
to  such  an  extent  that  the  promise  in  resoecl 
to  them  becomes  of  value  only  when  be  who 
makes  the  promise  shall  have  earned  tbe  profits 
through  the  performance  of  tbe  contract. 
And  when  the  contract,  being  wholly  execu- 
tory, is  transferred  to  a  third  party  who  is  ac- 
cepted by  the  promisor  in  lieu  of  the  original 
contractor,  sucti  third  party  enters  upon  the 
performance  of  the  contract  free  frotn  any 
dis|)osiiion  of  the  profits  made  by  tbe  original 
contractor  before  the  substitution. 

We  have  thus  far  considered  this  cane  on 
the  assumption  that  tbe  defendant  pror-eedec^ 
with  the  completion  of  his  contract  in  ignc 
ranee  of  any  transfer  to  plaintiff,  and  that  such 
was  the  case  is,  we  think,  a  fair  inference  from 
the  allegations  of  the  bill.  Tbe  pleader  has 
evidently  sought  to  charge  constructive  notice 
from  the  fact  of  record  in  the  otfice  of  the 
clerk  of  the  county  in  which  the  work  wan 
done,  but  in  which  none  of  the  land  promised 
and  deeded  was  situated.  It  is  not  pretende<l 
that  tbere  was  any  statute  providing  for  such 
record,  or  making  the  record  notice  to  subsc 
quent  assignees  or  purchasers  (Tex.  Rev. 
Stat.  art.  4331;  Bumham  v.  Chan>iler,  15  Tex. 
441;  Wright  v.  Ixineaster,  48  Tex.  2.M))  but  it 
is  alleged  that  the  assignments  and  transfers 
under  which  tbe  defendant  claims  were  re- 
corded in  that  office.  The  argument  seems  to 
be  that  the  defendant  and  bis  assignors  selected 
filing  and  record  in  that  office  as  a  means  of  giv- 
ing notice  to  other  parties  of  their  rights,  and 
that  having  made  such  selection  was  equivalent 
to  an  admission  that  *they  would  accept[G54 
a  like  filing  and  record  as  notice  to  ihem,  but 
that  argument  cannot  be  sustained.  The  de- 
fendant and  bis  assignors  may  have  desired  to 
give  as  much  publici  y  as  possible  to  the  fact 
of  the  transfers  to  themselves,  and  in  seeking 
to  give  such  publicity  may  have  selected  the 
filing  and  record  in  one  of  tbe  principal  of- 
fices of  tbe  county  as  a  means  thereto,  but  ibey 
did  not  thereby  create  a  new  law  in  respect  to 
no  ice.  They  never  in  terms  declared,  and 
their  own  acts  of  filing  for  record  carried,  no 
implied  declaration  of  their  willingness  to  ac- 
cept a  similar  record  as  notice  to  themselves. 
They  had  a  right  to  rely  upon  the  law  of  the 
state,  as  enacted  by  its  legislature,  and  were 
not  bound  by  any  construciive  notice  other 
than  those  laws  provided.  If  notice  was  essen- 
tial to  charge  them,  actual  notice  should  have 
been  given,  at  least  in  the  absence  of  a  statute 

frovitfiop  some  means  for  construciive  notice, 
ndeed,  it  is  a  mere  and  not  very  reasonable 
inference  from  the  fact  that  they  placed  these 
instruments  on  record  that  their  purpose  was 
thereby  to  give  notice.  As  well  might  it  be 
assumed  that  they  simply  sought  to  have  pre- 
served for  their  own  use  a  recorded  copy  of 
their  assignments  rather  then  rest  upon  their 
own  possession  of  the  original  papers.  It  is 
true  in  this  part  of  the  bill  there  is  a  statement 
that "  said  Abner  Taylor  then  bad  notice  of 
tbe  same."  This  language  standing  by  itself 
is  open  to  a  construction  that  actual  notice 
was  charged,  but  that  no  such  construction 
should  be  given  to  it  is  evident  from  the  para- 


the  performance — as  a  coupon  is  detachable   graph  immediately  following,  fn    which  the 
from  a  bond— and  can  be  sent  floating  through  I  pleader  alleges  that  notice  waf  giyen  by  fllinc 
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aod  record,  and  states  the  rea^ns  why  such 
llliDg  and  record  should  be  accepted  as  con- 
f^cUve  DOtice.  Indeed.we  do  Dot  understand 
from  counsel's  brief  or  ari^ument  that  there  fsa 
claim  that  there  was  actual  notice  given  of 
th<*9e  transfers. 

Finally,  it  is  claimed  that  the  defendant  was 
chargeable  with  notice  because  the  assiirnment 
which  he  took  from  A.  A.  Burck,  on  May  27, 
18^,  was  really  nothing  but  a  quitclaim; 
that  a  party  taking  under  a  quitclaim  deed 
cannot  be  a  bona  fide  purchaser,  but  takes 
with  notice  of  all  limitations  of  his  grantor's 
rights,  and  in  respect  thereto  several  authorities 
6551  are  *cited  from  the  state  of  Texas  and 
elsewhere  as  to  the  rights  of  one  taking  under 
iuch  a  deed. 

We  do  not  care  to  enter  into  the  considera- 
tion of  this  question;  fur,  while  the  instiument 
is  open  to  two  constructions,  yet,  conceding 
that  it  in  terms  only  quitclaimed,  it  took  noth- 
ing away  from  Taylor's  rights;  it  was  not  ex- 
ecuted until  two  vears  and  over  after  Schnell 
had  parted  with  afl  his  interest  in  the  contract 
to  Taylor,  Babcock  A  Co.,  and  it  could  not 
possibly  have  the  retroactive  effect  of  vesting 
in  the  plaintiff  a  right  as  against  Taylor,  which 
he  did  not  theretofore  have.  All  that  can  be 
inferred  from  that  instrument  is  that  more 
than  two^ears  after  Schnell  had  parted  with 
his  entire  interest  in  the  contract  to  defendant 
and  his  associates,  and  they  had  assumed  full 
responsibility  to  the  state,  and  nearly  two 
years  after  defendant  had  accepted  the  sole 
respondbility  of  the  contract,  and  after  he  had 
partially  performed  its  obligations,  he  ascer- 
tained in  some  way  the  existence  of  an  out- 
standing claim  in  favor  of  A.  A.  Burck  and, 
rather  than  litigate  with  him  the  validity  of 
that  claim,  purchased  it.  It  was  not  an  ad- 
mission that  A.  A.  Burck  had  a  valid  claim  to 
the  extent  of  the  attempted  assignment  from 
Schnell  to  him,  and  the  fact  that  it  was  in  the 
mere  language  of  a  quitclaim  as  likely  result- 
ed from  the  unwillingness  of  A.  A.  Burck  to 
assume  the  obligations  of  a  covenant  or  vrkr- 
ninty  as  from  any  other  reason. 

In  conclusion,  we  hold  that  by  the  nature  of 
the  contract  as  well  as  its  express  stipulation 
Schnell  was  incapacitated  from  transferrinir  an 
interest  therein  without  the  consent  of  the  state; 
that  the  attempted  transfers  from  him  to  A. 
A.  Burck  and  from  A.  A.  Burck  to  S.  B.  Burck 
created  simply  a  personal  obligation  which 
could  be  enforced  against  him  alone;  that  the 
assignments  and  transfers  with  the  consent  of 
the  state  vested  the  absolute  and  sole  interest 
in  the  contract  in  the  defendant,  Abner  Tay- 
lor; that  the  latter  took  without  notice  of  the 
plaintifl's  claim;  and  that  by  his  performance 
of  the  contract  he  acquired  the  riglit  to  the  en- 
lire  consideration  promised  by  the  state,  and 
assumed  no  liability  to  Schnell,  and  no  obliga- 
tion to  perform  any  promise  which  Schnell 
050]made  *to  plaintiff  or  plaintiff's  assi^^nor. 

Ths  Judgment  of  the  a'revit  court  is  affirmed, 

Mr,  Justice  white  was  not  a  member  of 
this  court  when  this  case  was  argued,  and 
took  no  part  in  its  decision. 

Mr.  /t/«<ictf  Jackson  dissenting: 

T  am  unable  to  concur  in  the  opinion  and 


Judgment  of  the  court  in  this  cose,  and  will 
briefly  state  the  grounds  of  my  dissent. 

The  case  stands  upon  the  l)i11,  oriLMnal  and 
smended,  and  demurrer  thereto.  Vrom  the 
nature  of  the  building  contract  between  the 
state  of  Texas  and  Schnell.  as  well  as  the  cov- 
enant contained  in  the  twenty  sixth  clause 
thereof,  providing  that  the  contract  should  not 
be  assigned  in  whole  or  in  part  by  the  con- 
tractor without  the  consent,  in  writing,  of  the 
designated  state  officials,  "with  the  advice  and 
consent  of  the  heads  of  departments."  the  con- 
clusion is  reached  by  the  court  that  "Schnell 
was  incapacitated  from  transferring  an  interest 
therein  without  the  consent  of  the  state;  that 
he  admitted  transfers  from  him  to  A.  A.  Burck, 
and  from  A.  A.  Burck  to  S.  P.  Burck  (com- 
plainant) created  simply  a  personal  obligation, 
which  could  t>e  enforced  against  him  alone; 
that  the  assignments  and  transfers,  with  the 
consent  of  the  state,  vested  the  absolute  and 
sole  interest  in  the  contract  in  the  defendant, 
Abner  Taylor;  that  the  latter  took  without  no- 
tice of  the  plaintitT's  claim;  that  by  bis  per- 
formance of  the  contract  he  acquired  the  right 
to  the  entire  consideration  promised  by  the 
state,  and  assumed  no  liability  to  Schnell  and 
no  obli«^ation  to  perform  any  promise  which 
Schnell  made  to  plaintiff  or  plaintiff's  assignor.'* 

I  find  nothing  in  the  allegations  of  the  bill 
or  in  the  exhibits,  made  a  part  thereof,  which 
sustains  the  statement  that  Taylor  *'took  with- 
out notice  of  the  plaintiff's  claim."  The  bill 
certainly  does  not  admit  that  Taylor  took  the 
transfer  to  himself  and  Bal>cock  from  A.  A. 
Burck  without  notice  of  the  previous  transfer 
to  S.  B.  Burck.  The  other  conclusions  in- 
volve legal  and  equitable  propositions,  whicli, 
as  applied  to  the  ^admitted  facts  of  this  [05  # 
case,  are  not,  in  my  opinion,  correct. 

There  are  important  alle<<;ations  in  the  bill, 
and  provisions  in  some  of  the  contracts,  made 
exhibits  thereto  and  parts  thereof,  which  are 
admitted  by  the  demurrer,  but  which  arc  not 
noticed  or  considered  in  the  opinion.  By  the 
contract  of  January  81.  1882  (Exhibit  **  L") 
Schnell  assigned  and  set  over  to  Charles  B. 
Farwell,  John  V.  Farwell,  Amos  C.  Babcock, 
and  Abner  Taylor,  '*an  undivided  three 
fourths  interest  in  said  (state)  contract,  for  the 
purpose  that  the  said  parties  of  the  second  part 
may  share  in  any  and  all  the  profit's  that  may 
arise  from  same,  the  same  as  the  party  of  the 
first  part  (Schnell)  as  their  interests  may  ap- 
pear, which  is  hereby  agreed  to  be  equal;  that 
is,  the  assignees  collectively  were  interested  io 
the  three  fourths  interest  transferred  to  them. 
This  contract  further  provided  that  the  as- 
signees were  **to  furnish  whatever  money  may 
be  needed  or  necessary  for  the  proper  construc- 
tion of  said  statchouse  or  for  the  execution  of 
the  said  contract  as  the  same  may  be  requirrd 
from  lime  to  time  "  The  sum  of  $13,000. 
which  the  parties  acknowledged  to  be  then  due 
Schnell.  was  to  be  paid  with  interest  ** when- 
ever tlie  sum  of  $50,000  shall  have  been  real- 
ized by  the  sale  of  lands  named  in  said  (state) 
contract."  After  the  payment  of  that  sum  the 
contract  provides  "that  the  said  parties  of  the 
second  pint  are  to  have  all  the  remaining  prof- 
its until  all  the  money  advanced  as  at)ove  stip- 
ulated shall  be  paid,  with  six  per  cent  interesit 
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thereon  per  annum  from  the  time  safd  money 
te  advanced,  and  all  the  other  profits  are  to  be 
divided  as  the  interests  of  the  parties  appear 
under  the  contract  or  to  their  heirs  or  assigns. 
It  is  further  agreed  bjand  between  the  parlies 
hereto  that  Amos  C.  jBabcock,  one  of  the  par- 
ties of  the  second  part,  shall  be  the  trustee  for 
the  parties  herein  named  of  each  part,  to  act 
as  and  be  the  trustee  to  receive  the  title  to  be 
conveyed  in  pursuance  of  the  contract  between 
the  state  of  Texas  and  the  said  Matthias  Schnell 
and  receipt  for  same  to  the  proper  officers  of  said 
state,  and  do  all  other  thinss  required  of  the 
said  Schnell  pertuining  to  the  conveyance  of 
the  1nn(is  under  said  contract  with  the  state  of 
658]  Texas  or  *capitol  building  commission- 
ers, and  to  hold  the  same  and  to  make  such 
conveyances  or  sales  of  said  lands  or  any  por- 
tion thereof  from  time  to  time  as  the  parties 
hereto  may  direct/' 

The  state  of  Texas,  by  its  proper  officials, 
gave  its  written  consent  to  this  contract  of 
assignment,  which  operated  to  substitute 
Schnell  and  his  assignees,  composing  a  part- 
nership under  the  siyle  of  Taylor,  Babcock  <& 
Company,  as  the  contractors  with  the  state  in 
place  of  the  original  contractor.  In  thus  be- 
coming the  sul^iituted  contractors  with  the 
state,  instead  of  Schnell,  the  members  of  the 
partnership  in  no  way  abrogated  or  terminated 
the  provisions  of  their  private  contract  inter 
jfM  as  above  set  forth.  It  admits  of  no  ques- 
tion that  by  the  terms  of  this  partnership  con- 
tract Schnell  was  not  reiiuircd  to  make  any 
advances  or  incur  any  ex pi'i)d< lures  in  execut- 
ing the  state  contract  and  completing  the  cap- 
itol  building,  as  tbe  four  a^iirnces  of  an  un- 
divided three  fourths  interest  in  the  state 
contract  were  to  advance  all  the  funds  required 
for  that  purpose,  and  obtain  tlieir  reimburse- 
ment from  the  sales  of  the  lands  to  be  received 
from  tbe  state  in  settlement  for  the  work.  It 
is  equally  clear  that  Schnell  retained  a  one 
fourth  share  of  tbe  profltij  that  might  be  real- 
ized on  tbe  contract  after  refunding  advances 
made  by  his  copartners  in  completing  the 
Capitol  ouilding.  Now,  the  state  of  Texas 
certainly  had  no  concern  with  these  private 
matters  and  agreements  between  the  new  con- 
tractorft.  It  was  not  interested  in,  or  in  any 
way  affected  by,  the  relative  or  respective 
iharea  of  the  contractors  in  the  profits  which 
might  be  made.  Neither  had  the  state  any 
interest  in  the  question  as  to  how,  or  amongst 
whom,  such  profits,  if  any,  should  be  divided. 
These  were  matters  to  lie  settled  among  the 
copartners  or  associate  contractors,  and  the^ 
were  settled  by  them  in  the  provision  of  their 
private  contract  which  provided  that,  after  re- 
paying the  amount  expended  in  constructing 
the  state  capitol,  "all  the  other  profits  are  to  b!e 
divided  as  the  interests  of  the  parties  appear 
nnder  the  contract,  or  to  their  heirs  or  assigns." 
It  can  hardly  be  doubted  that  this  language 

germitted  and  provided  for  tbe  assigtiment 
y  either  or  all  of  the  partners  of  his  or  their 
tf59]  share  in  the  profits,  and  that  such  *as- 
dgnee  could  equitably  assert  a  right  thereto 
against  any  person  into  whose  hands  such 
profits  might  come,  or  be  found,  ei^cept  a  bona 
nde  purciiaser  thereof  for  value  without  notice 
of  the  assignee's  rii;hts.  Such  an  assignee  of 
ft  share  in  the  profits  of  the  enterprise  would 
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have  nothing  to  do  with  tbe  execution  of  the 
state  contract  out  of  which  profits  might  arlae. 
Nor  would  he  touch  the  state  at  any  point,  or 
in  any  way  affect  its  rights,  interest,  or  con- 
venience. The  contractor's  covenant  not  to 
assign  the  building  contract  without  the  con- 
sent, in  writing,  of  designated  state  officials, 
did  not  extend  to  or  cover  an  assignment  by 
the  contractor  of  a  share  or  interest  in  the  prof- 
its which  it  was  expected  would  arise  from  the 
execution  of  the  contract.  The  state  had  no- 
tice of  the  provisions  of  the  private  partner- 
ship contract  which  included  "assigns"  among 
those  entitled  to  share  in  the  division  of  the 
profits,  and  in  consenting  to  the  arrangements 
made  by  that  contract  it  may  be  fairly  as- 
sumed to  have  assented  to  such  provisions. 
Tbe  right  to  assign  a  share  or  interest  in  the 
profits  was  one  of  the  terms  of  the  copartner- 
ship, which  the  state  accepted  as  contractor  in 
the  place  of  SchnelL  In  thus  accepting  the 
firm  as  contractor,  with  notice  that  its  mem- 
bers had  provided  for  their  "assigns"  to  share 
in  the  profits  of  the  building  contract,  the  state 
itself  could  not  thereafter  have  objected  to 
Schnell's  assignment  of  his  interest,  wholly  or 
partially,  in  the  profits  that  the  firm  might 
make  out  of  the  contract,  whether  such  as- 
signment was  made  before  tbe  completion  of 
the  work,  or  after. 

Suppose  the  firm  of  Taylor,  Babcock  Ap 
Company,  having  the  same  copartnership  ar- 
ticles and  agreements  as  to  how  the  members 
should  share  in  the  profits  of  the  business,  bad 
been  the  original,  instead  of  the  substituted, 
contractors?  Could  or  would  it  be  held  that 
tbe  contract  with  the  state,  or  the  twenty-sixth 
clause  thereof,  would  operate  or  have  the  ef- 
fect to  prevent  any  memlier  of  the  firm  from 
assigning  a  part  of  his  interest  in  tbe  profits 
that  might  be  realized  in  completing  tbe  state 
building?  Such  a  proposition  as  this  could  not 
be  maintained.  It  would  be  too  clear  for  argu- 
ment that  tbe  statecontract  with  the  partnership 
could  not  control  the  *articlesof  copart-  [OOO 
nership  as  between  tbe  partners  and  third  par- 
ties in  respect  to  what  might  be  realized  by 
the  firm  out  of  the  contract  with  the  state. 
Each  partner  of  a  firm  has  an  undoubted  right 
to  make  a  valid  assignment,  either  absolutely 
or  as  security,  in  the  profits  of  a  partnership. 
No  partner  owns  absolutely  any  part  of  the 
partnership  property.  He  cannot  assign  any 
particular  part  of  such  property,  or  any  spe- 
cific amount  of  the  profits  of  the  concern. 
But  the  assignment  of  his  share,  or  any  part 
thereof,  in  such  profits  will  pass  such  part  of 
the  profits  as  may  remain  after  payment  of  the 
firm's  debts,  and' settlement  of  tbe  partnership 
accounts.  The  ri*rht  conferred  by  tbe  assign- 
ment is  an  intangible  thing  and  can  only  be 
reduced  to  possession  by  a  demand  for  ac- 
count, and  no  notice  of  such  an  assignment 
need  be  given  other  than  a  demand  for  an  ac- 
count of  such  profits.  This  is  the  rule  laid 
down  in  Wallnee't  App.,  104  Pa.  659,  where  it 
was  held  "that  a  purchaser  of  a  partner's  in- 
terest, whether  at  private  or  Judicial  sale,  ac- 
?uires  merely  the  right  to  demand  an  account 
rom  the  other  partners  and  receive  a  certain 
shore  of  the  balance  remaining  after  the  pay- 
ment of  the  partners'  debts  and  tbe  adjust- 
ment of  the  partnen*  eq^ilti^a.    T^^&  ^^^  >a^ 
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an  intanirible  tbiiicr,  and  can  only  be  rpduced 
to  possc.s>ion  by  a  demand  for  an  arcouul." 
Id  thai  case  it  was  further  held  that  the  as- 
signee of  a  partners*  interest  was  superior  to  the 
cfaim  of  general  credii'Ts,  and  all  others  claim- 
ing under  the  partnership,  except  ttie  purchas- 
ers for  value  without  notice. 

The  right  of  the  partners,  under  the  articles 
of  copartnership,  as  well  as  under  the  ceneral 
law,  to  make  a  transfer  or  assignment  of  their 
interestia  the  profits  of  the  firm,  nhould  not 
be  confiounded  with  the  right  of  the  firm  to 
make  aa  assignment  of  the  contract,  so  far  as 
the  state  is  concerned.  Id  accepting  the  co- 
partnership as  its  coDtractor  the  state  did  not 
aodertake  to  coDtrol  the  ordiDary  rights  of 
parlDers,  uor  abrogate  their  private  agreement. 
The  opinioD  of  the  court  a^ssorts  the  proposi- 
tion and  reaches  the  conclusion  that,  notwith- 
staDdiog  the  terms  of  the  parlueiship  airrce- 
ment,  which  provided  that  the  "assigns"  of  any 
OCSlJmember  of  the  firm  should  *beinclude<l 
amongst  those  who  were  to  share  Id  the  profits 
of  the  ent-erprise,  as  their  interest  might  ap- 
pear, still  such  an  assignee  could  acquire  no 
right  or  title  to  the  pronts  as  against  the  firm, 
or  members  thereof,  into  whose  hands  such 
profits  might  come,  without  the  consent  of  the 
state  to  such  assignment;  and  as  the  result  of 
this  startling  proposition,  holds  that  the  ap 
pellee,  Taylor,  who  was  a  member  of  the  firm 
and  a  party  to  that  agreement,  is  relieved  from 
liability  to  account  for  profits  wh'ch  belong  to 
the  appellant,  as  the  assignee  of  Schnell.  I 
know  of  no  principle  or  authority  upon  which 
this  can  be  sustained. 

Having  retained  a  one  fourth  interest  in  the 
profits  of  the  building  contract,  Schnell,  on 
January  81,  1882,  by  written  contract,  after  re- 
citing the  contracts  with  the  slate,  and  with 
Taylor,  Babcock,  and  theFarwells,  transferred 
and  assigned  to  A.  A.  Burck  and  two  others, 
separately  and  severally,  an  undivided  one 
fourth  part  "of  all  and  whatever  share,  inter- 
est, or  advantage,  whether  in  money,  lands,  or 
otherwise,  which  he  (said  Schnell)  may  be  en- 
titled to  have  or  receive  under  or  by  virtue  of 
the  contracts  herein  mentioned  and  referred 
to,"  excepting  only  the  $5000  to  be  paid  for 
his  services  as  superintendent,  and  $13,0U0 
coming  to  him  out  of  the  first  $50,000  pro- 
ceeds of  land  sales.  This  assignment  con- 
tained the  provisiou  "that  this  contract  shall 
be  binding  upon  and  inure  to  the  executors, 
administrators,  heirs,  and  assigns  of  the  sev- 
eral parties  hereto  respectively,  and  that  the 
same  shall  be  recognized  by  the  parties  and 
trustee  named  in  the  contracts  herein  referred 
to." 

This  assignment  to  A.  A.  Burck  was  wi^ 
nessed  by  A.  C.  Babcock.  of  the  firm  of  Tay- 
lor, Babcock  A  Companv,  and  trustee  of  the 
parties  to  receive  and  sell  the  lands  to  be  ac- 
quired under  the  building  contract.  He  not 
only  witnessed  the  contract,  but  appeared  be- 
fore the  proper  officers  and  proved  its  execution 
for  re^^ist ration.  The  firm  of  Taylor,  Bab- 
cock &  Company  thus  had  notice  through  one 
member  thereof  of  the  assignment.  In  addi- 
tion to  this  it  is  distinctly  alleged  in  the  amended 
hill  that  this  transfer  was  executed  by  Schnell 
"with  the  knowledge  and  assent  of  said  part- 
OifSJ  neahip/*  ^meaning  Taylor,  Babcock 


&  Company.  It  is  further  alleged  "that  the 
said  Matthias  vSchncI).  having  assiL^'ned  to  the 
said  A.  A.  Burck  a  right  to  one  sixteenth  in- 
terest in  the  profits  that  might  arise  from  the 
construction  of  said  capitol  under  said  con- 
tract with  the  state  of  Texas,  and  iinvini:  maf^e 
such  assiirnment  to  sai<l  Burcl^  at  tlie  liiuesaid 
partnership  was  existing,  as  hereinl)efore  al- 
lei;cd,  with  the  knowledge  and  assent  of  s:iid 
firm  as  it  then  existed,  the  ri!*iit  of  tlie  s:ii'l  A. 

A.  Burck  to  have  one  sixleeuth  of  the  profits 
that  might  arise  from  the  carrying  out  of  said 
contract  and  t-o  have  an  accounting  therefor 
became  binding  upon  said  firm  and  its  as- 
signees." 

On  May  9, 1882,  Schnell  by  written  contract 
transferred  his  remaining  interest  in  the  con- 
tracts (consisting  of  his  claim  of  1^13,000.  and 
an  undivided  one  sixteenth  inteiest  or  share  in 
the  protifs  rliat.  might  l)e  realized)  to  Charles 

B.  and  John  V.  Farwell,  Abner  Taylnr.  and 
A.  C.  Babcock,  **who  composed  the  firm  of 
Taylor.  Babcock  &  Company."  In  rcs|?ect  to 
this  assignment,  wliich  the  state  approv-  d,  the 
orisrinal  petition  charges  "that  tlie  said  Tavior, 
Babcock  *&  Company  received  said  assign- 
ment from  Matthias  Schnell  of  all  his  interest 
in  said  contract  to  complete  said  state  capitol 
with  full  notice  of  the  interest  of  said  A.  A. 
Burck,  as  hereinbefore  alleged,  an  undividinl 
one  half  of  which  interest  A.  A.  Burck  sub- 
sequently transferred  to  plamtiff,  S.  B.  Burck, 
as  aforesiud,  and  that  the  said  Abner  Taylor 
had  full  notice  of  the  interest  of  the  said  A. 
A.  Burck  at  the  time  of  the  said  transfer  of 
Taylor.  Babcock  &  Company  to  him,  the  said 
Aimer  Taylor,  and  with  full  notice  that  by  the 
terms  of  the  airrcemeut  and  assign mcnt  exe- 
cuted by  and  between  said  Manillas  Schndl, 
of  the  first  part,  and  J.  M.  Hcardslcy.  James 
S.  Drake,  A.  A.  Burck,  of  the  second  part, 
that  the  same  should  be  binding  on,  and  inure 
to,  the  executors,  administrators,  heirs,  or  as- 
signs of  the  several  parties  to  the  said  con- 
tract." 

Now,  after  this  transfer  by  Schnell  of  bis  in- 
terest to  the  firm  of  Tavior,  Babcock  &  Cotn- 
pany.  what  was  the  situation  in  respect  to  the 
proiits  that  miaht  be  rcali/.ed  from  the  building 
contract?  It  was  clearly  this:  T.tylor,  Bab- 
cock iV:  Company  *lhereafter  held  and  [CJOll 
owned  the  three  fourths  interest  acquired  un- 
der the  partnership  contract  of  January  31, 
1882,  and  one  sixteenth  interest  d(  I'ived  from 
the  assignment  of  May  9,  188*2,  aggregating 
thirteen  sixteenths  interest  in  the  profit-:,  leav- 
ing the  outstanding  three  sixtcentlis  assigned 
to  A.  A.  Burck  and  others  by  Schnell  on  Jan- 
uary 81,  18^2.  The  stipulations  of  the  part- 
nership contract  were  in  no  way  chanced  or 
alTecied  by  Schneiraassignm«'nt  of  his  rennm- 
ing  interest  to  the  firm  of  Tavior,  Babcock  «& 
Company.  The  obliiiation  of  Ta}  lor  and  his 
associates,  Babcock  and  the  Far  wells,  to  fur- 
nish the  money  required  to  complete  the  con- 
tract was  not  altered  or  abrogated  in  any  way. 
and  if  the  contract  had  been  completed  bv 
Taylor,  Babcock  &  Company,  the  profits  real- 
ized from  the  sales  of  the  lauds,  after  refund- 
ing the  expenditures  made  in  completing  the 
contract,  would  have  lieen  distributable  be- 
tween the  parties  in  the  proportion  of  ihirteea 
sixteenths  to  Taylor,  Babcock  &  Company* 
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one  fiixleonth  to  A.  A.  Burok,  and  two  f^x- 
U'ciidis  to  ti*e  oiiicr  two  Mbsigoecs  of  Scbnell. 

Oil  June  20.  1863,  the  firm  of  Tavlor.  liab- 
cof'k  ^  Com  pa  ny  transferred  the  building  con* 
tract  to  Ahncr  Taylor,  which  was  assented  to 
by  I  he  state,  and  Taylor  therohy  became  tbe 
coDtracior.  But  in  so  doin^  he  did  not  ceaso 
to  bu  bound  by  the  terms  of  the  partnor>hip 
con'rart  nnticr  which  .Scbnell  rclaincti  his  one 
foutth  interest  in  tbe  prolits,  and  a  rii'ht  to  as- 
giirn  It,  as  he  dil.  In  other  wonU,  Tjjyior,  in 
aoi|uirin|;  the  shares  of  tbe  menilieis  of  the 
firm  of  Taylor,  Uibeork  &  Compjuy.  in  no 
way  either  teruiinuttd  or  alTecled  Ih?  interest 
of  ih»;  pjirlies  holding  the  outstanding  inirre>t8 
in  tiie  proliis  as^iirnrd  by  Scbnell  to  A.  A. 
Hurrl;,  with  the  knowK-dv'e  and  consent  of 
l»olh  Taylor  and  tbe  firm  of  Tavlor,  Uabcock 
&  Company.  >iior  did  the  transfer  to  Taylor 
by  HalKoeU  and  the  Far  wells,  as  mnulHTS  of 
the  firm  of  Taylor,  Ha  brock  &  Company,  in 
any  way  relieve  Ta3'lor  from  the  n!(.vi-?ons  of 
the  contract  of  January  ;51,  1*:^*^:.'.  whij:h  re- 
quired himself  and  as<ociates,  other  llian 
Scbnell,  to  fumi«;b  all  the  money  n«;ecl.'(i  to 
conifilete  the  building.  The  only  ellec*  of  that 
transfer  was  simply  to  place  Taylor  in  tlif 
Hhr)esof  Taylor.  HalKock  &  Company,  subject- 
ini;  him  to  all  tbe  o Id i era t ions  rf'siini!  upon 
OH4]  himself  and  assiirnors,  *ai'.d  alledcd  by 
all  the  riidits  and  equities  which  weie  biii'ii'ii'. 
upon  tbe  firm,  not  only  in  re*»pect  to  the  s'atv, 
but  as  to  all  others  interested  in  the  result  of 
th<'enterp:is  •. 

It  is  held,  in  the  opinion  of  tbe  court,  that 
thi«  a<si;:rTnei  t  by  the  memlicrs  of  the  firm  of 
Ta^'lor,  J$:ibcock  &  Company  to  the  appellee, 
Taylor,  with  tlic  consent  of  the  sta'c  ve^le<i 
in  iiim  tbeab.v»liiieand  sole  interest  in  the  con- 
tract, and  proiiis  arisim^  thirefrom.  and  that 
by  bis  completion  of  the  contract  h«!  nciiuired 
the  riirht  lo  the  entire  considf-ration  pr<»iid-ed 
by  the  ^lale,  and  a^«ume«l  no  liMbility  to  cithiT 
ScloH'll  or  to  others  claiming  under  Selinell. 
Sclineirs  assjirinx^^  holdiun^  the  outsiaiitlinu 
one  sivtrcnih  interest,  in  the  prolit.?.  was  no 
party  10  that  arraiiiicsnent.  liis  liidits  wen- 
fixed  by  the  partncr^^hip  articles,  and  how  an«l 
upon  what  principle  can  it  be  maintained  that 
Ta;.  loi's  nc(|ui>)ition  of  the  interest  of  iJal'COfk 
and  the  J^'ar wells  in  the  contract,  and  ihc 
prolits  thence  lo  arise,  can  cut  oil  this  out 
Htandijj'j:  iiif crest  bel<l  by  Burck?  By  takiiii* 
the  a?;>ii!nment  from  hi<  coparlnersj^  Taylor 
was  in  no  wav  released  from  ihe  obli*ratiou  to 
furnish  monc  y  and  com()lete  Ihe  contract  which 
riste:!  upon  the  firm  of  Taylor,  Bal)Cock  tV: 
Company;  a  id  how  is  it  then  that,  by  accjuir 
inir  the  interest  of  his  copartners,  he  can  ter- 
minate or  extinguish  tb»*  rijrht  of  Schnell's  as- 
siLMK'e,  pievinu>ly  acipdred  wiih  tiie  knowl 
edjie  ami  c«instnt  of  the  firm  of  Ta>|or,  Bab 
cock  <i: Company?  Can  rights  acqnireil  will. 
Taylor's  knowlediie  and  consent  be  cut  oil  and 
extin^uisiied  l)y  the  private  dealings  between 
himself  and  |>arlners,  even  though  it  be  wiiii 
tbe  consent  of  the  state?  No  such  proposition 
can  lie  sustained  cither  upon  principle  or  au 
tboHty. 

Bv  the  transfer  of  April  14,  1888,  from  A. 
A.  Burck  to  the  complainant  S.  B.  Burck  (Ex- 
hibit **0")  the  latter  acquired  an  undivided 
one  half  interest  in  the  one  sixteenih  interest 


held  by  the  former,  and  tberohv  lw»<^n:re  entf* 
tied  to  one  thirty-secontiib  part  ot  ine  proiittf 
that  might  arise  upon  the  com(>l(tion  of  the 
contract,  and  the  sales  of  tho  luud  to  be  re- 
ceived therefor.  This  transfer  left  A.  A. 
Burck  the  holder  of  one  thirty-secondth  interest 
in  the  profits,  and.  thereafter,  on  M  ly  *T.  IHv4, 
be  at-sicned  to  Ahn-T Taylor  *and  A.  C.[<»<»#'> 
Babcock  all  his  ri'^ht,  interest,  and  claim  in 
and  t/)  the  contrart  with  tbe  state  of  Texin 
derived  from  Schnell.  or  any  intepvthe  ndglil 
have  in  tbe  erection  of  the  capiUd  liiiiiitQ?. 

Thc^e  two  assiLiimeists  by  A.  A.  J'urck  are 
not,  u'>on  their  faces,  in  conljict.  Th^y  may 
well  stand  together.  That  to  S.  B.  Burek  was 
of  :i  specific  interest;  that  to  Taylor  aitd  Bab- 
cock maybe  fairly  construed  to  cover  A.  A. 
Buick's  renndning*  interest  of  one  thirty-«ec- 
condth  share  of  the  profits.  This  last  irans- 
ler  tloes  not  purport  to  convey  the  one  thirty- 
M;Ci»ndth  intcre>t  previously  iraiivierrcd  to  S. 
B.  Burck.  and  there  is  no  all  nation  in  tle>  !)ill 
to  givr  color  to  the  idra  that  'iaylor  atid  IJah- 
cock,  iu  taking  the  assignment  of  May  •^»7. 
18*^4.  from  A.  A.  Burck  su imposed  thf.*  they 
were  getting  a  one  sixteenth  inlen  st  ii;>MiMd  (»f 
a  one  tbirt\-sec'>iniih  interest.  Wlion  that  as- 
sji'rinienl  wa**  made  to  Ihem,  Tavhr  and  Bab- 
c'uk  bnlh  knew  that  A.  A.  Burck  had  Ncqinred 
from  Kchn<ll  a  one  MXtoenth  ir»t(  re^*  in  tlio 
proiits,  and  it  is  somewhat,  signiii;. ml  That  !li(y 
accepted  aui  Hssiunment  Iron;  hitn,  general  in 
its  character,  willwul  spctiflcati'in  as  lo  t!ie  in- 
terest conveyed.  Ji  is  alli'ged  iiii'  this  tran>«- 
fer  from  A.  A.  Burck  to  Taylor  am!  l>alM'.ek 
lid  not,  upon  its  lace,  purport  lo  cmjv(\  the 
interast  previoiisly  conveyed  to  S.  B.  IJunl;. 
Upon  demurrer  this  statement  of  tl'«-  h:ll.  v,  »tb 
re>p«.'Cl  to  the  purport  of  that  lia>;st«'r.  mn  •  he 
takt-n  a«5  tiue.  In  (\tw]ihrn  v.  Mn  /•'/.  1  M\l. 
tt  C.  t»0:{,  r.ord  Chaiicfnor  C.>ti  i.ii  :mi  l-ild 
tlown  the  ride  "that  tin-  eourt  U[»'M1  t.(ini;ircr 
must  assume  the  stalemeut  of  tiic  bill,  vith 
n'speet  to  the  ]mrpojt  of  a  died,  to  Iw  true, 
ai.ci  the  diMiiUiTinL'  party  is  not  ai  ]i'e;r.  lo 
read  the  instrument  ilstlf  for  the  ]»urpuH<  of 
(iisprovinir  the  statenu  nl,  notu  iih>:;)'i«ln  .r  tint 
for  preaiiT  certainly  as  to  its  con;«  j.t.»«  tiie  hill 
expressly  refer**  toil  as  being  in  the  d»  lijuiring 
party's  po^-f  ^sion." 

When  this  a^siirnmcnt  of  Mav  *}T,  1^81,  was 
made  ioTa>lor  \\\\\\  Bibcock,  the  lait^T  had 
ceased  to  be  a  co-contractor  for  tie  er(e!ii>n  of 
the  buildiuv:. 

The  state  never  a:v<<n?ed  torither  of  th-  x  :is- 
signmeuis  by  A.  A.  lV.;r<  k.  The  want  (.»  that 
assent  is  held  to  violale  the  iran.-tc**  :•)  S.  J5. 
Burck,  while  it  does  not  allecl  tiia!  m.id.-  to 
*  Taylor  and  Bal)cock.  In  reffrfMiCi- Iu  itJOG 
these  A.  A.  Burck  assifjnmeuts  the  lull  charges 
"that  for  reasou  why  your  orator  should  not 
have  an  account  or  relief  against  him  the  de- 
fendant pretend^  tlait  he  bad  no  n«itit;e  that  the 
"^aid  A.  A.  Burek  assigned  or  transferred  to 
your  oralor  a  one  half  mtcre.Ht  in  his,  the  said 
A.  A.  Buick's. one  sixteeiilli  interest  iu  the  prof- 
its thMt  might  aiise  from  the  b»iildmg  of  said 
caidtol  contra*  t.  and  that  the  defendant  in  good 
faith  and  without  notice  purcbasetl  from  said 
A.  A.  Burck  for  valuable  consideration  tbe 
iaid  Buick's  one  sixteenth  in  said  profits  afler 
rhe  said  A.  A.  Burck  had  sold  one  half  of  his 
said  interest  to  your  orator,  and  Uiecoi^^  t^ 
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fuses  to  account  with  plaintifT;  whereas  the 
truth  is  lliHl  lUe  snid  transfer  by  A.  A.  Burck 
to  }oiir  oriitor,  which  has  been  hereinbefore 
stated  and  made  a  part  of  this  bill  as  an  exhibit, 
was  duly  autheuiicaled  for  registration  in  the 
office  of  county  cleric,  and  was  duly  recorded 
io  tlie  rocordsof  deeds  of  Travis  county,  Texas, 
on  the  14th  day  of  April,  A.  D.  1883,  and  said 
Abner Taylor  then  had  notice  of  the  same; 
whereas  the  said  A.  A.  Burck  did  not  sell  or 
transfer  any  of  bis  said  interest  in  said  profits 
to  said  Abner  Taylor  until  the  27tli  day  of 
M«y,  1884." 

Suppose,  as  suggested  in  the  opinion  of 
the  court,  that  this  does  not  amount  to 
anytbing  more  than  an  averment  of  con- 
structive notice  arising  from  the  registrntion 
of  the  transfer?  It  was  certainly  not  an  admis 
sioD  that  Taylor  had  no  notice  of  that  assign- 
ment. But  considering  the  subject-matter  of 
the  interest  transferred  by  Schnell  to  A.  A. 
Burck.  and  by  him  to  8.  6.  Burck,  and  the 
situation  of  the  parties,  the  question  arises 
whether  want  of  a  definite  allegation  that  Tay- 
lor and  Babcock  had  notice  of  the  complain- 
sot's  interest  when  they  took  their  assignment 
from  A.  A.  Burck,  can  in  any  way  affect  or 
defeat  the  complainant's  rights  according  to 
the  allegations  of  the  bill? 

The  interest  involved  was  to  arise  out  of  the 
sales  of  lands  then  being,  and  thereafter  to  be 
ac(]uired,  without  expense  to  Schnell  or  his 
assignees.  To  whom  was  an  assignee  of  an 
interest  in  tbe  profits  under  duty  and  obligation 
to  give  notice?  The  ordinary  rule  applicable 
607]  to  the  transfer  of  debts  or  choses  *in  ac- 
tiou  has  no  application  to  the  case,  as  showD 
Io  WaWtce'i  A  pp.  104  Pa.  608.  The  princi- 
ple which  would  govern  and  control  the  ques- 
tion and  tbe  conflicting  rights  of  complainant 
and  Taylor  and  Babcock,  if  there  is  any  real 
conflict  between  them,  is  the  equitable  doctrine 
of  a  bona  tide  purchaser  for  value  without  no- 
tice. This  is  a  matter  of  defense  on  tbe  part 
of  such  purchaser.  There  is  certainly  notljing 
on  the  face  of  either  the  bill  or  tbe  contracts, 
made  exhibits  thereto,  to  indicate  that  Taylor, 
or  Taylor  and  Babcock,  has  or  can  assert  any 
such  defense,  and  yet  the  court's  opitiion  and 
conclusion  gives  Taylor  the  full  benefit  of  that 
position  as  effectually  as  though  he  had  set  it 
up  by  answer  and  established  it  by  proof. 

There  is  a  clear  distinction  between  choses 
io  action  and  chattel  or  freehold  interests. 
This  distinction  ia  pointed  out  in  WHtsliire  v. 
Babbits,  14  Sim.  75,  77,  in  which  it  was  held 
that  the  person  who  took  the  first  assignment 
of  so  annuity  charged  on  leaseholds  was  enti- 
tled to  priority  over  the  person  who  took  the 
second,  notwithstanding  the  latter  may  have 
been  beforehand  with  the  former  in  giving  the 
trustee  notice  of  his  security.  The  same  gen- 
eral prio'  i pie  is  asserted  in  McGreightv.  Bonier, 
L.  R  6  Ch.  604.  610.  And  in  Wilinot  v.  IHke, 
6  Hare,  14,  it  was  distinctly  held  that  the  doc- 
trine of  notice  applicable  in  determining  the 
priority  of  charges  on  choses  in  action  does  not 
prevaifas  to  equitable  estates  in  land.  In  that 
case  several  mortgages  were  held  to  take  effect 
with  regard  to  interests  { rl  Mng  out  of  real  es- 
tate, according  to  the  order  of  time  at  which 
tbejr  were  respectively  created,  and  that  their 
firkuiUcM  were  not  affected  by  the  giving  or 
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failing  to  give  notice  to  the  party  in  whom  the 
legal  estate  was  vested. 

But  even  treating  the  interest  here  involved 
as  an  ordinary  chose  in  action,  no  proposition 
ia  better  settled  than  an  assignee  of  such  a 
right  can  take  only  such  interest  as  his  assignor 
has  to  transfer,  and  will  be  bound  by  all  e<}ui- 
ties  binding  on  the  latter,  unless  it  aifirmative- 
ly  appears  that  the  subsequent  assignee  took 
without  notice.  Daties  v.  Austin,  1  Ves.  Jr. 
247:  Brashear  v.  WiSt,  32  U.  8.  7  Pet.  608  [8: 
801];  Livingston  v.  Dean,  2  Johns.  Ch.  479; 
McKinnU  v.  Rutherford,  21  N.  C.  *14;  [«G8 
Webster  v.  Wise,  1  Paige.  819;  Oay  y.  Oay,  10 
Paige,  869. 

Ttiere  is  no  allegation  in  the  bill  which  can 
be  tortured  into  an  admission  that  Taylor  oc 
cupies  the  position  of  a  bona  fide  purchaser, 
for  value  without  notice,  of  the  interest  of  A. 
A.  Burck  previously  conveyed  to  S.  B.  Burck. 
The  opinion  of  the  court  goes  far  beyond  giv 
io^  Taylor  the  benefit  of  such  position.  It,  in 
principle  and  effect,  gives  to  the  coven:int 
against  transferring  the  state  contract  a  greater 
effect  than  a  law  or  a  statute  could  have  had. 
How  can  the  rule  laid  down  by  the  court  that 
the  covenant  against  transferring  the  state 
contract  has  the  effect  to  defeat  the  rights  of 
an  assignee  from  a  member  of  the  firm  of 
contractors  be  reconciled  with  the  principle 
announced  in  McBlair  v.  Gtbhes,  68  U.  S.  17 
How.  232,  239  ( 15:132, 135];  Brooks  v.  Martin, 
69  U.  S.  2  Wall.  70.  87  [17:  732.  7^8] ;  Union 
Pac.  /?.  Co.  V.  Durant,  95  U.  S.  576  |24:  891]; 
and  also  in  JS/iarp  v..  Taylor,  2  Phil.  Ch. 
801,  818?  In  these  cases  it  was  held  that  there 
was  a  distinction  between  enforcing  an  illegal 
or  prohibited  contract,  and  the  assertion  of  a 
title  to  funds  that  had  been  realized  out  of 
such  transactions.  Here  the  contract  with  the 
state  has  been  completed.  The  state  is  not  ob- 
jecting to  the  assi&rnment  made  by  Schnell  to 
A.  A.  Burck,  and  by  A.  A.  Burck  to  S.  B. 
Burck,  and  certainly  Taylor,  who  not  only 
had  knowledge  of  Schnell  s  assignment  to  A. 
A.  Burck.  but  is  charged  with  having  assented 
thereto,  is  not  in  a  position  to  interpose  an  ob- 
jection which  even  the  state  could  not  urge  in 
order  to  withhold  funds  that  do  not  belong  to 
him.  What  the  Lord  Chancellor  said  in  Sharp 
V.  Taylor,  supra,  is  directly  in  point  here: 
*'As  between  these  two,  can  this  supposed 
evasion  of  the  law  be  set  up  as  a  defense  by 
one  against  the  otherwise  clear  title'  of  the 
other?  In  this  particular  suit  can  the  one 
tenant  in  common  dispute  the  title  common  to 
both?  Can  one  of  two  partners  possess  him- 
self of  the  property  of  the  firm,  and  be  per- 
mitted to  retain  it.  If  he  can  show  that,  in  real 
izing  it,  some  provision  in  some  act  of  Parlia- 
ment has  l)ecn  violated  or  neglected?  Can  one 
of  two  partners  in  any  import  trade  defeat  the 
other  by  showing  that  there  was  some  irreg- 
ularity in  passing  the  goods  through  the  cus- 
tom house?  The  answer  *to  this,  as  to  [009 
the  former  case,  will  be  that  the  transaction 
alleged  to  be  illegal  is  completed  and  closed, 
and  will  not  be  in  any  manner  affected  by 
what  the  court  is  asked  to  do,  as  between  the 
parties.  Do  the  authorities  negative  this  view 
of  the  case?  The  difference  between  enforcing 
illegal  contracts  and  asserting  title  to  money 
which  has  arisen  from  them  is  distinctly  taken 

US  U.  ft. 


1898.  2I0HTHERK  Pacific  R.  Co.  t.  BootB.  fSB-«n 

in  Tenant  v.  Ktiot,  1  H<is.  it  P.  3;  and  Farmrr  question  t».  cbd  Taylor  retain  ■  sbare  of  tht 

V.  RvufU.  1  Bti!>.  &  P.  2UG,  and  rico^nized  proflw  which  belnDKioBcliiiell  b.r  the  pnrtncr- 

and  apimivcd  by  Sir  William  Oranl  iu  Thorn-  sliip  Bgreemeot,   made  with  liimgcif  aod  hla 

ion  V.  J'l.iimsnn.  7  Vca.  Jr.  473."  asi-.ciiiles  upon   full  consldcrnltoo,  a  pnrlion 

Tlie  FHiDf  piinclnlc  la  l"id  donn  in  the  re-  of  nhlchprnflts  Schnell,  "with  Lla  knonlciif^ 

cent  cr.'i'  of  KiigiA'irg  \.  Burritl.   151  Mh'b.  and  convent,"  Irniisferrcd  to  A,  A.  Burck.  who 

IUJ,  wliiTe  il  was  l.cid  tliot  hd  sss.ii,'Qment  of  nwisriL'd  a  psrl  tbeicof  to  the  com  pi  sin  an  If 

a  frartioiml  luirt  of  a  cloim  Is  good  in  equity  Under  and  by  what  provisloD  of  the  cootrnct 

where  the  |>ersoD  who  is  to  pav  raisca  no  ob-  de^^crihed  In   Ihc  record,  did  Taylor  Irecnma 

Jei-tioD.  following  Jama  v.  liailoa,  142  Masa.  enlirled  lo  bold  thai  sbarc  for  his  owd  bvni-fltl 
U60.  5«  Am.  Rep.  «92.  The  bill  shows  thai  llie  huiidiiip  cost  nbuut 

The  presi^nt  case  cannot  be  dlsllnsuishcd  Id  $a,  700,000;  that  the  l.-inils  receiTiMl  from  the 

principlL-  from  Ihe  rule  annciinced  in  Ilobbt  t.  slHle  as  compeii^'ition  fur  the  work,  and  since 

Unlxaii.  117  U.  B.  5e7|29:  910],  in  which  A,  sold,   were  worrh  from  Icn  to  eleven  million 

having  emit nicled   with  Hie  United  Stales  to  dollars,  and  the  profits  made  on  tbetransnc- 

furtti-'b  supplies  of  wood  and  ha^- to  troopii  in  [Ion    were  between   seven  and    elcbt  million 

Moniuna,  entered  Into  pariner^hin  with  B  and  dollars.     By  the  terms  of  Ibe  parlnerabip  con- 

O  for  (lie  purpose  of  execuling  ibe  conltacl.  tmcl,  all  tbe  expcuriitures  connected  with  tho 


A  was  to  furnish  half  tbe  cauital,  B  and  C  comptetbn  of  the  buildini;  mere  lobe  refunded 

'    irlli  eacb,  anil  proBta  and  losses  were  to  with  iulen-sl,  and  Iheremetniniq;  profiia  werelo 

dfd  ou  Ibat  bn^is;  bul,  in  fact,  ilic  capl  be  divided  "as  the  interest  of  llie'panies[07 1 

I  furni'-bcd  by  B  and  C.    A  ddiveied  or  their  assl!*ns  might  appear."  The complafn- 


irdlDg  10  the  contract,  but  failed  ant  as  an  "au.'^ign     bolda  title  to  one  tbirlj- 

10  deliver  the  bay.   ami,   p.iymeul  being  le-  seeondtb  Interest  of  tbnse  proflls.     Tbe  bill 

fused,  be  brniight  suit  in  his  own  name  io  tbe  clenrly  discloses  bis  H^hi  thereto,  and  I  fail 

Court  of  Claims  SRalosl  the  United  Siuies  io  to  nee  upon  wbat  principle  Taylor  can  dispute 

recover   tlie  contract   price  of  the  wood.     In  his  claim  or  deny  Ihe  account  which  he  seeka. 

ihia  Buit  B  and  C  eacb  was  a  wltnei^s  on  bebair  To  allow  bim  lo  do  so,  under  the  allegnilona 

of  A,  and  each  tesiilied  that  be  had  no  "inier-  In  Ibis  bill,  and  upon  tbe  ground  on  wLicb  It 

est,  direct  or  indirect,  in  Ibe  claim."  except  as  is  rested,  Ibal  the  stale  did  not  assent  to  tha 

a  creditor  of  A  holding  hix  note.     Pending  the  complainant's  aci)uisiiion  of   Ibe   interest   he 

suit.  A  became  bankrupt,  and  then  died.    His  holrls,  is  not  only  a  perversion  of  right  and 

adminiMr.-itris  was  ndraiilcd  to  proaecuie  ihe  j'tsMce,  but  finds  no  sanetion  or  support  in 

sull,  but  before  entry  of  final  jtidgment  bis  either  principle  nr  authority, 

assignee  In  bankruptcy  waa  subsiituted  in  her  Mr.  JuUiet  Shirans  concure  In  Uita  disacnL 

place.    Final  judgment  was  then  rendered  in  

favor  of  the  assignee,  and   the  amount  of  Ibe 

judgment  waF  paid  him.     B  and  C,  as  surviv-  THE  NORTHERN  PACIFIC  IlAtLROAD 

mg  patloers,  then  filed  a  bill  in  equity  againsl  COMPAMY,  Ptff.  in  Err., 

the  a-'signee  ard  the  atlorneys  and  couutcl  to  e. 

recover  their  Phares  in  the  parinership  prop-  GEOItGIANNA    C-    BOOTH,    Admlnislra- 

erty,  and  Ihe  court  sustained  their  right  lo  le-  tris  of  Ibe  estate  of  FitsD.  D.  Booth,  do- 

670]     "The  attempt  to  draw  distinctions  be-  (Sees.  C.  BeporKr'a  ed.  BTl.BTt) 

tween  decisions  which  involve  no  suhflaulinl  r     •  >■  !■       i              i 

differences  in  principle  is  not  only  unwise,  but  Junnltelior.at  amount. 

Is  attended  ineviubiy  with  emburrassmenl  in  A  Judgment  cannot  tw  amended  on  motion  of  tbe 

the  administration  of  Ibe  law.     Tbe  cases  of  defendant   bj  the  addition  of  an  amouni  not 

Ark-D-BOi  Vallfs  Smtlt.  Co,  v.  Belden  Min.  Co.  claimed  by  plaimiiT,  soas  to  briof  tbe  ease  wUh- 

137  U.  8.  379[aa:a4G];  vaA  Dflairnre  County  to  theiurlauiciionor  tl.tsc-.urt. 

ComT».  V.  Diebold  fiaft  <£  i.  (k>.  ViS  V.  S.  48a 

133:  6S0i:  cited  in  the  opinion  of  tbe  court,  ■ 

fall  far  short  of  asserting  tbe  proposition  thai 

a  member  of  tbe  firm  oT  Taylor.  Babcock  & 

Company  (the  substituted  contractors  with  Ihe 

■^  ...       .  ..                    .      -   .,                     s..      "*  »^  nniift    I!     Unnm     Anm  iii.,tr]irriT.  e(p..   nirninfli 


t  of  Min 


uEuuiq   1*1  uriav  uui  ui   lue   uujiiiiujf   ci'Diraci  t-,  'n     .u     *j ■    -  -     .  =         .  _■    ..* 

(locon.towort.  m.n,b.rot.„cbll,m™D.ol  Sfj.^S  ""  ""IS*  Jj  ""  K'T'W  a 

••fgn  or  trmla  W,  ,h,„  ol  Ibe  protu  lo  ,  -"j^'j  ^T  _'??';■  J'r     '  ""■ 

.rt»lbm(,„mT    I  b,„  lookri  i/„U.  for  '^Z' 'S' S' n^S^T'  !"  T!     ?  ? ,'"^ 

such  an  aullmrity  ™  ■  ^'      •  O  "■"'«"  for  defendant  in  tirot. 

The  real  question  before  the  court  upon  tbe  *Tfae  Chief  Juatiee:    This  waa  inrOTS 

WU.  and  the  demurrer  tliento.  is  not  whether  action  lo  recover  damages  for  the  dcalb  of  Fred, 

Scbnell  could  have  assigned  to  A.  A.  Burck  D.  Booth,  alleged  to  have  been  occasioned  by 

nave  recovered  from  tbe  slate  tbecompensa  neeettan/ nnct  Acl  if  Ws :  amount M  dttpuK, aaa 

tfoDit  had  promiaedtopay  thereforT    But  tbe  noteioSohunk  v.uolinaiL*a.Q>.Sl:W. 

1»  u.  &  vw 
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bUi'lif:MB  COUUl    OF  TUJfi    UmTE1>  blAlLb. 


Oci.  I'l-r.M, 


l!!«'  wrongful  act  oromissioD  of  tbedefeDilrnt, 
tinML;bl  undtT  ilu;  statute  of  the  stato  of  Alin- 
ij«s«)l;i  in  that  hi'half,  which  limited  the  tccay- 
iiy  to  not  oxccedini;  tive  thousand  dollts. 
Tiu*  case  bein;?  trii-d  to  a  jury  result^'d  in  a 
Teiiiirt  in  plair.iilT'.-  favor,  January  10.  l^:90, 
for  live  thousand  dollars,  and,  after  motions 
for  a  n*'W  iriul  and  in  arrrst  had  lieen  over- 
ruKtl,  j!ii  lament  was  rendered  for  that  amount 
on  M.i\  1:?"  1  DO.  On  the  followinir  nine?  "iiih 
nl  yhi\  the  ciieuil  court.  <in  nioiion  of  t!ic  <ie- 
feiidaiil'.s  counsel,  nppanntly  made  ex  jtart/i, 
ohUri'd  the  judirmeut  i(»  bv  aiMt-nded  so  as  to 
read  that  the  pluintilT  re< over  th(.'  sum  of  five 
thousand  dollns,  "the  am(»iitit  found  to  be 
duf  by  the  jury.  togciluT  with  \hv  sutr  of  one 
hun<lH«l  andsfxteen  and  ,v;l,  d  .!l;:rs.  (Jj;ll6.73) 
the  amount  of  interest  Ihrreon  from  the  reudi- 
tl<»:i  of  the  v«*rdirt  to  date." 

These  proceed ini:^  were  had  at  Dccctiilxr 
term.  LSS'J.  On  July  3,  18i?0,  one  of  the  «lays 
of  the  sueeecdirii:  June  term  fjliifitifT  ninvcH 
the  court  to  vacate  the  anjenrlatorv  onler  of 
Mav  19,  which  motion  was  ovrrridel.  I)e 
lendrint  then-after  t>ued  out  this  wiii  of  error. 
But  tin*  writ  cannot  be  mainlaincd  un!r>^  it 
apt  ear  that  tin*  mait-.T  in  dispute,  exrhisivo  of 
co<l<,  excel  d«  the  sum  or  value  of  hvc  thousand 
dollars,  and  iu  this  case  the  jud';i:ient  wmdd 
he  tho  mra>uie  of  the  jiirisdieti^jii.  As  orlLM- 
nally  rundeu'd  tliih  did  not  exceed  iliu  sum, 
anil  we  are  of  opinion  tliat  it  could  no:  I  ..• 
ar.K'ndi-d  on  motion  of  the  defendant  by  tlir 
ajlcilionr.f  an  amount  not  claimed  hv  pi  i:  ilf, 
so  as  to  brini;  the  <  ase  within  otir  juiis  iiM-oii. 
Since  the  <!<  Iriid.int  conf«'J?srtlly  m;de  its  mo- 
tion withthi-  sole  r)bjf(  J  of  oblaluinijf  a  wri'  of 
error  not  otherwise  allowable,  and.  in  doip/i 
so,  eoTw.'<itd  that  the  amount  souirht  to  be 
ad'lrd  was  not  in  dispute,  we  decline  to  pir 
mir  what  wa<;  done  to  be  ellienricjis  in  the  ac 
com|>1:slimer.lof  the  purpose  deM^jned. 

\\  tit  ojtri'or  dUinisacd, 


673]      AT.TXANDFJi  R    r(»nF.HTSON, 

TjusNe  of  tin*  J'Atatf  of  Em.a  V. 

Davis,  deceased.  Appt., 

«. 

6AMI:i:L  BI.   chapman  rtal. 
(Sec  S.  C.  Heporter'8  cd.  fu.t-CSl.) 

AgenCs  Stile  to  hims-  ff—ntunot  W^ome  the  pur- 
choiti — iiiiiy  buy  fiom  the  f^urchita  r. 

h  If  en  npront  to  sell  effecta  a  sal'-  to  lilin*  ♦•If,  un<?er 
cover  ol  tlie  oume  of  aaotuer  persoL,  ho   Ih> 


comesJn  respect  to  the  prrp-«rty,  a  trustee  i.  . 
the  priticipal,  and.  nt  the  eiuction  of  the  latter 
seasonality  made,  will  be  compelled  to  Burrcodo 
it.  or  if  he  has  dinp'^sed  of  it  to  u  l>on>i  tide  pur 
chafer,  to  accou  lit  not  only  for  its  rfal  vtdue^bu* 
(or  any  pruQt  n»allz(vl  by  him  on  suub  rcMiJe. 

2.  An  u^eatwlll  not  bo  penniited  Ui  bt-comoiii* 
purchaser,  without  the  knov. le.luo  or  lon^eat  n' 
his  prineipaU  of  pro|>erty  committed  to  him  f<>: 
sale. 

3.  Where  an  a>rent   to  nII.  gelid  to  a  piirchisM  • 

withoMiuny  uudLT8t:nidimrorex))ect:;ii<*nof  tli- 
agent  ttiat  ho  is  to  becom*-  iii:ori'<ird  in  thepu-. 
chase  with  tIm- purchusofxr  in  to  take  his  phu  > 
in  t!ui  iiun-lia"",  he  in  at  liberty  r.liL-r'.vards«  t« 
buy  th'5  pro|M  rty  of  sueh  purchaior. 

[No.  "J.Vi.l 
Argued  Marrh  fl»,  U,  ly.*/,.      iuddeti  April  l 

APPEAL  froMi  adeerc"  of  tb^  ('i»enit  Coiii' 
of  the  Iriilcd  rii'-s  f.»r  the  l>i-*'rici  o 
N(-lii.!'ka,  in  favor  r»f  d'frii'iattc  r-.nrul  >J 
('liipmati  *'t  a'.,  'u\  a  s  \\*  iuMMJily  !>r'-nL'h!  b\ 
Aif\:n)Mcr  II.  i{«'b('rt-(«ii.  irirl'«,  ••!(-..  piain 
tiiy,  to  obtain  a  de(-ri .  ^  •  •ii*.^  a^l-j"  aii<!  e.i». 
C' lin;x  f>f  r«.-'-o(d  en  ir.iii  dntls  aril  nmrl/ijapr*- 
alhin'd  to  Inve  been  oiade  in  tiaud  of  ll.. 
plaiulilT's  rights.      .1 ///;•'// ^7. 

The  fa«  is  are  stated  in  tin*  opinion. 

.Wr.KsrM  Willi ;i:m  A.  Fishcf  and  Alexan- 
der H.  Robertson  for  apv  I'tn-i. 

.Vr.  Gcorj^e  £.  Hamilton    for  :i/»p<  lb  •• 


*.)fr.  Jimtirc  Harlan  dcli\<  red  the  [4>7  *» 

opii  inn  of  tlic  co'Mt: 

This  Mpp,  :il   bii.iirs  up  for  review   a  «!;  en 
dismiv.iiij- a  bill  bn  u^bt  bv  ib«'  .•.:-:>Ji.i"l  fo: 
ihe  p'lnx'se,  amoni:  olij*  rs.  of  ol.tr.  ;,ir.:r  ^  di 
cref**"-tiin'4:  aside  and  i-:i'i( 'I.ui;   of  j    •'••d  c-r 
tain  deed  and  iiiO"!  j  u'S  abi'm.'d  to  li.ivo  Ih-«  : 
made  in  fraud  "f  lii-  n-jiits. 

The  priiifiple  (|in  <:j«iij  in  the  case  i^  w  hcUi*  r 
the  real  t-sia;i-  eovrt.d  b\  tbo- •  .i.fiis  am'. 
moiiiraL'cs,  was  a(-«ji.irrd  bv  tne  :»'m  .'ei*  PtdV: 
m  violation  of  bi.s  tiuty  to  tlie.inpi  •'.   i»t. 

Ella  V.  Davis,  a  eit;/  n  of  Mi:\;.i;id,  die*! 
iu  1>*>^1,  leiviug  a  will,  by  wlu.-ii  ;\^:;'U>lifu 
C.  1);  Irymple  was  appoto'ci  air>i.-«e  with 
powi-r  Jn  si  11  and  ronvey  .sueh  Qy'.'.'.i-  of  Ihf' 
t«->la'iix  as  d'd  not  yield  an  iucoiue,  and  could 
not  !h;  leased  to  adv.-miai^e. 

Didrymi  le  renouiucil  the  trustrcs^ip,  and 
on  the'jinl  t)f  .Tunr,  jSSl,  by  an  or>:er  of  the 
|iro|)er  court  of  iMarylaijii,  \Vil!:a:n  A.  Stew- 
art was  a  I  pointed  in  ids  pi-tec  as  tru.siee. 
SicNWirf.  siibsripierilly,  ou  ilif  6  h  day  of 
April.  ISvS.!,  re-iirned  that  p''-i:ion,  and  the 
present  ap|>ellant  was  si:b-.titut(.d  in  his  place. 


I- 


Note.— -4i»  to  nafitre  and  ccicnt  nfajr.nrs  autJmr- 
ity:  f'JfC,  t/H  to  third  jHi/Z/tv,  of  pnr/ifo  ri:<tiU'l'(nii* 
on  gcncial  tuir.nt:  uurj]>c*ted  emiriwnrii^^:  imiJird 
agcury:  am  (ii'ctit  nuDwrity  btndt<  tn'iuripal:  piin- 
eitMii^n  liubilUu for  torts:  eanlfsancss,  frauds  or  iicg- 
Imcnce  of  agenU  or  hisUlci/al  acts^  see  note  to  Par- 
tons  V.  Armor,  7:  7;25. 

27(at  agent  cannot  hind  ijrincipnl  by  deed  vntei<9he 
hat  anthoritij  bydeett  to  do  so;  9XCcpiioUt  see  note  to 
Qaik  V.  (jraliam,  5:  3M. 

Anagent  to  sell  cannot  e.TfCt  asaleto  him^lf:  nor 
can  an  agent  to  lmu%bny(tjf  himsd/:  qualifications  of 
tlurule;  dtaling»  for  himself , 

An  avent  employed  to  sell,  cannot  himself  be* 
come  the  purchaser;  and  an  agent,  employed  to 


I  buy,  cannot  himself  be  the  seller.    Puie'v.  Principal 
j  &  Aireiit  fIJoyd  sed.;;«,  :i4,  37;   1  Siorj .  V.r\.  .lur. 
I  Mai").  yiO  a:  3  Clillty,  Commercial  Law,  •  Jat».  8.  p. 
210.  *»17;  1  Livermore,  Agency.  chai».  8,  n.  41rt.  HG: 
Lees  V.  NuttalU  1  Ituss.  &  M.  Sa,  2  Myl.  ♦*1'»:    Cope- 
land  V.  Mei*cantilo  Ins.  Co.  6 Pick.  Ifrs;  {.« '^  I  v.  War- 
ner, 6  Pa  ii^cfiTiij;  Lowther  V.  Lowtlier.  h\  V'ca,  Jr. 
laj;  Itecd  V.  Murris.  2  My  I.  &  C.JTI:  ik»ai  v.  MelCi<?r- 
nan,  6LB.407;  Ikirtholomew  v.  JLiCcch,  7  V/utts,  472. 
8o,  an  aveot  employed  to  purchase,  cannot  pur- 
chase tor  hiwaelf.    Taylor  v.  Salmon,  4  MyL  h  C 

lao. 

An  aarent  to  sell  flromls  cannot  sell  to  Hinfelf  &!• 
thouKti  the  sale  is  public  and  there  la  do  notiiAl 
f  mud:  and  in  caac  be  does  so  he  will  be  required  to 

15:!  fj.  S. 


18U3. 


I{o»KKT80N  V.  Chapman, 


•74, 675 


Thctc«tntHx  nt  bor  'Icath,  wiis  the  owner  of 
Dumerous  loisin  Piaftsinoutli,  Cass  county, 
Nebraska.  In  the  full  of  18S5  the  appellant 
RobeitHon  visited  thnt  city  for  the  purpose  of 
effecting  a  salt'  of  tticm,  if,  upon  investigation, 
It  wrts  deemed  be-t  to  do  so.  He  employed 
the  appellees  Samuel  M.  Chapman  and  Alilton 
D.  Polk,  partners  in  the  practice  of  law  as 
Chapmin  &  Polk,  to  atp-nd  to  the  probatim; 
ot  t!;e  will  in  Cass  eouuiy.  and  to  ohtuin  a 
judcment  of  (he  proj>er  Cf»uri  consirumir  the 
will  and  hiithorizin*;  a  sale  of  the  lots.  While 
in  Pijiit-smou'h,  after  conferring  with  real  es- 
tate Hucnts  and  others  to  whom  he  was  intio- 
diici'd  by  Chapman,  :ind  who  were  fHmiliar 
with  the  value  of  prop  rty  in  tliat  city,  he 
fully  deteradued  to  sell  these  lots;  the  only 


question,  he  testified,  "was  to  find  a  purchaser 
at  $4000." 

After  returninjGj  to  Baltimore,  the  place  of 
his  residence,  Kobertson  received  a  letter  from 
Chapman,  dated  October  22.  1«85.  in  which 
the  latter  said:  "  We  have  been  canvassing 
the  sale  of  the  realty  belonging  to  the  Davis 
estate  and  $4000  is  the  best  oiler  we  can  g*'i-^ 
$1000  down  and  the  balance  *when  a  [075 
deetl  is  made  and  contirmed  by  court.  I  have 
prepared  petition  to  sell  and  will  take  first  or- 
der ne.xt  week.  If  a  f^ale  of  this  property  is 
cnnsMmmated,  it  stiould  be  done  Ix^fore  winter 
sets  in.  as  >ou  cannot  then  in  all  probability, 
sret  a  fair  oiler  l)efore  matters  open  up  next 
sprincr.  Looking  this  property  over,  I  am.  aa 
you  well  know,   very  firmly  convinced  thai 


a^scount  to  his  prtncipnl  for  any  profit  realized, 
Rockford  Watch  Co.  v.  Mntiifoh!,  .*»  Neb.  801. 

An  n-^'ont  for  thopurclmseof  lanil  CJinnoi,  with- 
out the  f-on-iient  of  his  priiuipal,  acquire  an  iuter- 
ept  in  ih<?  siilijoct-matter  of  the  njrciicy  adverse  to 
the  {M  uic'liMil.  Boswell  V.  Cunnluffhum.  SI  L.  li.  A. 
64,  .'Ui  liu.^n. 

All  I  lie  t  roflts  and  advantnffes  Rained  by  a  pur- 
chlt^••'  lor  hiiiiM-lf  by  an  atrcnt  who  was  cmployt'd  to 
purcnii«e  the  proiM»rty  for  hH  priocipiiK  will  be- 
long tu  the  prlncipaL    Boswell   v.   Cunningham, 

An  mrvnt  <*annot  become  a  piir?has*»r  for  his  own 
tKun'fil.  of  the  subjiTt-matH  r  of  his  ayonoy  with- 
out lh«'  tull  knowlciljro  and  acquirs-conee  of  his 
priritlpHl.    JunaiMi  v.  Williams,  20  L.  R.  A.  207,  Sfi 

All  utf«nf  topun*«!!iF«»  H  hiilf  iut'^rc*«t  in  a  roininj? 
loi.-  nt  M  srK'ciflo  I  price,  who  pun  Iuihcs  the  whole 
lo4U*  ill  his  own  numcut  u  prict-  mora  tlion  lioublc 
tlint  aiithorizetJ  for  the  hulf,  noci lies  bis  principal 
lh«  rrol.  ami  otters  to  convey  the  hull  iiiteivst 
upon  n.'O'  ipt  of  tlie  anmunt  paid  therolor,  is  en- 
entitlcil  to  treat  the  whole  purchase  as  his  own  up- 
on iho  tailiire  of  the  pnniip.il  tur  ten  months  to 
pay  to  him  the  money  expended,  althouKb  the 
princ'T'nl  writt'fl  thnt  he  will  take  the  pro|)erty, 
but  avlis  for  8|H.'ciflc  description  thereof,  and  at  tlie 
end  of  ten  months  sends  less  than  the  amount 
demanded.    Wenhara  v.  Switzer.  51  Fed.  Rep.  851. 

While  an  atrent  cannot  acquire  an  interost  ad- 
verse to  bis  principal  in  property  within  the  agency, 
wiiiioiit  the  latrer'8  knowiedj^e,  he  may  acquire 
such  int/>rest  with  the  consent  of  the  principal, 
after  roukiii^  known  to  him  all  material  facts. 
Kramer  v.  Wins  ow.  I'll  Pa.  637. 

A  tax  deed  ne(piired  by  one  while  he  was  acting 
as  a;.'. 'fit  to  ln»^lJtniemortjraBrc  foreclosure  proceed- 
Injr*  MMd  to  pay  the  razes  out  of  the  rent  of  the 
moritra^rcd  property  cannot  he  set  up  by  him 
nuninnt  his  principaL  Gonzalia  v.  DnrtcHman,  143 
III.  CiH. 

An  aprent  to  sell  cannot  buy  for  himself  at  the 
price  named.  althuiiKh  his  authority  is  termed 
an  (»f»t ion.    Colbert  v.  Shepherd,  »» Vn.  401. 

If  an  Hireot  locate  lond  for  himself  which  he 
nw^Mit  to  locate  for  his  prineipal,  he  is  in  equity  a 
tiii  tec  for  his  principal.  Felix  v.  Patrick,  145  U. 
S.  317(36:  710). 

Tax  tieeda  of  the  principaPs  land  taken  in  his  own 
name  by  an  aprent  either  to  look  after  and  care  for 
or  to  sell  the  land,  vest  no  title  in  him,  but  amount, 
at  most,  to  a  re<1emption  from  the  tax  sales.  Geis- 
iofirer  V.  BeyK  80  Wis.  448. 

An  aflrent  to  purchase  real  estate  at  a  specified 
price  is  at  liberty  to  purohaJ>e  for  himself  at  u 
blfrher  prioe,  if  be  has  first  unsuccessfully  made  all 
reasonable  efforts  to  purchase  for  his  principal  at 
the  price  named.  Fearsall  v.  Hirsb,  26  Jones  &  S.ilOi 

152  U.  ii. 


An  airent  will  not  be  permitted  to  act  for  himself 
and  his  princiiml  the  >-ame  transaction,  so  as  to  laiy 
of  himself,  as  aRcnt.  the  property  of  his  itrincipal. 
McNiitt  V.  Dix,  10  L.  li.  A.  660,  83  Mich.  SS», 

An  attorney  in  fact  authorized  tosc^ll  lands  cni>- 
notmnkea  valid  conveyance  thereof  to  hin:.  elf 
and  wife  for  a  nominal  consideration,  such  con- 
ve>anee  liCinv  fraudulent  and  void  as  atrainst  tlio 
principal.    Winter  v.  McMillan. 87  Oil.  ti-V*. 

An  ajfent  authorized  to  purchase  sioeksol"  a  ihird 
pari  J-  \^  Kuiliy  of  constructive  fraud,  whert-.  with- 
out his  prineipaPB  knowledire,  he  S'lhsiitoTes  Ids 
own  stocks  ipstead  of  those  of  the  party  iut*  n  le«l. 
Miller  V.  CurliS!«,  27  .Tones  &  S.  603. 

An  afreiii  who  Is  authorized  to  loan  the  raonr  y  «»f 
his  principal  may  loan  it  to  a  firm  of  whii-h  he  Is  a 
member,  the  principal  having?  the  option  to  rcpu- 
dlateorratifv  the  transaction.  Wiley  v.  Stewart, 
'£i  III.  App.  236,  122  III.  545. 

If  an  a»rent  emplojetito  purchase  propertv  for 
the  principal  himself  bocoincs  the  seller  of  the 
property,  the  principal  may.  if  he  chooses,  rrtain 
the  propeiiy,  and  if  he  does  so.  he  cannot  n'cL.im 
the  consitlcratlon  paid.  Dibbrow  v.  Secor.  5SCouu. 
85. 

An  agent  cannot  acquire  hIsprinefpaPs  property 
by  U9intf  his  own  funds  to  make  what  is  in  effect  a 
redemption  of  the  subject-matter  of  the  aKCucy. 
DeMallatrh  v.  DeMallairh,77i;a].  120. 

The  financial  aflrenis  of  a  rnih  oad  company  are 
not  prevented  from  buyimr  bonds  secured  hy  a 
moitjraqre  u|)on  the  railroad  property,  where  their 
conduct  is  open  and  fair,  and  the  transaction  con- 
ducted  in  irood  faith.  At  wood  v.  Shenandoah  Vol- 
ley R.  Co.  &S  Va.  9C6. 

Where  a  principal  directs  his  a;?ent  to  purchase 
property  for  him,  and  instructs  the  af^ent  that  he 
is  willlnir  to  f^ive  a  certain  price,  and  the  airent 
purchases  it  for  a  less  price  be  cannot  charjre  the 
principal  with  the  larger  price  which  the  latter  had 
instructed  the  atrent  he  was  willinsr  to  pay.  KU- 
bourn  v.  Sunderland.  130  U.  S.  505  (3«:  lOa")). 

An  ajrent  cannot  buy  the  property  of  his  prinol* 
pal.  Ilandail  v.  I.iiutcnberger,  16 R.L  158;  McKay 
V.  Williams,  67  Mich.  547. 

Whcii?  an  airent  to  buy  property  cbarfced  and 
recehed  from  his  principal  over$21,r00  more  than 
he  paid  for  the  property,  he  was  guilty  of  prross 
misconduct,  and  forfeited  all  his  interest  and  r1;7ht8 
under  the  contract.  Blair  v.  Shaeffer,  88  Fed.  Beii. 
218. 

A  broker  employed  to  sell  real  estate  cannot  com- 
pel his  principal  to  carry  out  a  contract  neffotfatod 
by  him  for  the  sale  to  a  third  person  jointly  with 
himself,  nor  can  he  recover  commissions  upon 
such  sale.where  the  principal  deoiioee  to  ratify  the 
afirreemenu    Finch  ?•  Comadei  164  Pa.  KOL 


VM 


BorRBMB  OOUBT  Or  TBI  UNITBD  STATB8. 


r  rcdure  ll  in  vslue."  plRce  on  record  as  soon  aa  ne  ){et  deCTre  Bad 

Under  date  of  November  14,  188S,  Polk,  In  O'Donoboe  pajs  la  tlie  money." 

Un   name  of   bli  firm,  wrote  to   Kobertson:  On  the  22d  of  January,  1880.  Polk  enolowd 

"  A  mao  bere  by  Ihe  nameof  0  Donoboesaya  ,(,  Roberlaon  a  draft  for  tUSAH,  aa  the  l»l- 

be  will  give  $4000  for  that   pro perl}—|  1000  ancp  In  cash  due  on  the  fltat  pavmeot  for  iba 

nab,  balance  in  three  equal  annual  pajments.  property  boueht  by  O'Donohoe.    In  Hint  letter, 

tt  7  per  cent,  aecured  by  morigagK  on  that,  p„]^  gp,ld:  ..f  reserved  our  fee  of  k2U0  out  of 

topetber  wltb  mortgage  oDOiher  properly,  so  tbe  tlOOO.  tngetber  wiih  Ibe  Uitaa.     ...     I 

that  the  aecuriiy  wilF  be  ample.      Mot  lonj:  will  eend  complete  atiitemcai  fo  a  day  or  two 

•gobeofTered   $4000  cash,  but  times  are  dull  nkb  duplicate  tax  receipls,  loeelberwilb  what 

bereoow.  and  he  aaf  a  the  time  payment  oHer  money  la  in   bank   here   belo'cing  to  you," 

Hillary  a 


savB  the  time  payment  oiler    money  la  in   bank   here   belo^cing  t„   , 

ta  the  best  he  will  do.    If  Ibe  above  ia  iaiis    Under  date  of  Jn.mary  38,  1886,  be  enclo-ed  a 
factory  to  you,  you  can  advise  us,  and  we  will    gtgtement  to  Robertson,  indicating  that  he  bad 


uraDge  the  matter  to  close  up  tbe  trade  wlib  received  the  cosh  paymeni  of  flOOO,  and  ac 

him  ai  soon  as  possible,  aa  money  malleraare  couniing  for  it  aa  follows:  "Paid   fee,  |200: 

getlmE  close  here,  with  no  flatterine  prospect  paid  ,„xpg^  ^gig  ,^-  remitted,  $449.15."    This 

of  bettertlmea  aoon.     We  are  youra  to  com-  !eft  abHlanceot  fil.SO.     In  a  postscript  to  tUii 

nnnd.     Tbe  abore  ia  tbe  beat  we  have  been  last  leiier   Pi>lk  said:  ■'Now  shall*!  re-f(t77 

able  lo  do  thus  fur,  but  It  not  salisfnctory   let  «,»  yoii  the  Imlaoce  due  or  shall  I  apply  it  on 

OS  hear  from  you  at  your  convenience."  ,axeaT  The  balance  on  la^es  will  bavelo  Bland 

Tothia  letter  Bobcrlson  replied,   under  date  until  note  i»  due  and  be  deducied  from  that.  I 

of  November   17.  188S,  as  follows:      "  Yours  suppose.     I  think  from  the  way  thlnBa  have 

of  the  14th  U  before  me.     I  am   decidedly  of  been  running  that  a  aale  at  |306o  would  haw 

opinion  that  the  property  in  your  city   should  been  profitable  for  tbe  estate." 

be  sold,  and  that,  loo,  at  once.     I  think   the  n,.  ih.  i>a,u  a^„  «f  t.„.,..,.   loan  ii.^  ,^^^ 

—  _  .  V.i —J ....1 I I  — On  the  Hoiu  dav  ol  January,  looo,  lue  mort- 

•nd  noleaa*  soon  as  consummated.  {.^n-n i _...  ai~i  i_  •>.. .oi 

On  account  of  the  absence  from  PlatfsraoQlb  fil^P^T*"^'  ""  ^'"^  '"  ""*  P^P*'"®" 

of  both  Chapman  and  Polk,   some   delay  oc-  '0"^<=0'0- 

Curred  in  the  preparation  of  the  deed,  mort  On  the  8d   of   April.  1888.  Polk  wrote   to 

Ege,   and  notea.     But,  on  the  latb  of  Decern-  Robertaon:  "If  you  would  like  tbe  money  on 

r.ie85,lhepapcraweremailedto  Robertson  ihenoiewbicb  Iiills  due  first,  send  it  to  Citt 

—Polk,  In  the  name  of  his  firm,  writing:  "En  lens' Bank  «  Plattsmouth  for  payment  at  an 

dosed  please  find  blank  deed,  mortgage,  and   early  date.  

notes  of  O'Doooboe.  He  did  not  like  giving  his  Un''"  date  of  May  1,1888,  Polk  wrote  lo 
noteabeforehegothisdeed.butflnallvheslHn-  Roberlson:  "Tour  favor  of  recent  date  at 
edevervthlng  up  in  proper  shape,  Kow  there  hand.  The  note  you  speak  of  was  duty  re- 
irescnielaxesdueandpayabteagalnsttheprop-  eeived  by  the  l«nk,  and  is  in  tbcir  hands  for 
erty,  andlacreed  wilhhtmlhat  when  bepaid  pnyment.  I  trndL-d  O'Donohue  out  of  tbe 
670]  'the  $1000  (on  the  receipt  of  hta  deed)  property  and  had  a  note  of  $800,  which  was 
we  would  accept  Ui  receipta  for  Ihose  taxes  due  aeveral  days  ago,  that  I  eipecled  to  put 
in  lieu  of  the  amount  of  taxes  in  currency.  ^S^^  on  ""at  note,  aa  I  have  assumed  the  pay- 
Court  lain  session,  and  we  expect  to  have  bad  ment  of  them;  but  tba  party  did  not  pay 
■  decree  before  this,  but  have  not;  no  doubt  promptly,  as  I  exi>ected.  He  saya.  however. 
Will  have  by  lime  deed  reachM  as.  Money  be  will  get  me  the  mouey  aa  soon  as  he  can. 
matters  are  very  close  here.  .  .  .  Toucan  which  will  not  be  long.  If  nothing  boppens  I 
•end  us  deed  and  we  will  c.illect  and  remit  to  "ant  to  pav  the  other  two  notes  in  August.- 

En,  or  If  yoH  do  not  know  us  well  enough  to  This  letler  la  without  date,  but  Polk  fixes  May 
satisfied  and  do  not  care  to  inquire  of  any  '.  1886,  as  the  ds(«,  while  Robertson  flxoa  tbe 
bank  io  this  ciiy,  you  con  send  deed  to  First  montb  of  February,  l«8fl,  as  the  time  when  be 
National  Bank  with  full  instruciions."  To  wiia  first  Informed  liv  Polk  that  he  bnu^ht  the 
tbis  letter  was  thta  postscript:  ■■  O'Dnnnhoe  property  from  O'Dnuohoe.  It  should  be  staled 
datmed  be  mijhi  want  to  pay  off  rhoae  notes  m  this  connection  that  Chapman  bad,  upon  ex- 
Beit  fall,  and  would  not  sicn  unless  tbey  were  amioslion,  reached  the  concluaion  that  a  de- 
nude so  he  could  pay  them  if  he  chose  to  do  c roe  to  sell  the  properly  was  unnecessary,  and 
•0.  Idid  not  thinklt  would  make  any  differ-  H""!  ihe  trustee  bad  authority  under  the  wlU 
ance  with  you."  to  make  a  sale. 

Under  date  of  December  17, 1B95,  Robertson  "he  record  contains  many  letters  ihat  pnascd 

murned   the  deed,   notes,   and   mortgage   to  helween  Pollt  and  Robertaon  m  1888, 1887,aod 

Obapman  &  Polk,  with  directions  lo  record  '88'*.    which,  upon   thrir  fsce  show  that  the 

the  mortgage,  returning  the  original  lo  him,  'mlpf.  "fter  receiving  the  leiter  of  May  1.  1886. 

■nd  to  deliver  the  deed  when  a  decree  for  tbe  lf"l»1  Ihe  fonner  as  the  owner  of  the  prop^ 

Ml«  Of  the  property  was  paaaed.     In  this  leiter  "ly  by  purchase  from  O  Donohoe. 

Robertson  said:  "Pleaae  see  that  a  decree  is  ^P^lor  to  the  IncUtiilion  of  Ote  present  suit. 

DMiedbyyour  court  authoriifng  sale  before  Po"'  bad  fully  paid  the  first  of  the  notes  glvM 

Jim  deliver  deed;  under  our  arTongement  fee  "J  0  Donohoe   and  a  portion  of  the  accord 

«f  $400waatobecbBrgedanddlvidedbetweeo  "o^-     And  Polk  and  wife  sold  and  conveyad 

MM."    Polk.  In  Ihe  name  of  his  firm,  replied,  some  of  the  loia  and  mortgaged  others. 

DMember  22,  1886:  "  Tours  of  r^ecot  date  at  ■On  the  21sl  of  Augutl.  1888,  O'Dna-  [679 

band,  with  deed  duly  executed  and  mottgai^e  oboe  wrote  Ibe  following  letter  to  Roberiaoo: 

4M  Ut  U.S. 
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ROBKRIBON  ▼.  CaAPMAll, 


67iM(U 


**ll.  O'Donoboe,  attorney  and  solicitor. 
"PlattBinoutb,  Neb.,  Auguat  21,  1888. 
"A.  H.  Robertson,  Baltimore. 

"Sir:  lam  uot  tbe  real  and  "bona  fide'  pur- 
chaser of  tbe  property  in  this  city  of  wbicb 
you  are  Ibe  trustee.  Milton  D.  Polk,  Mr. 
Cbapman's  partner,  is  tbe  purchnser.  He  was 
tbe  agent,  and  aa  such  could  not  become  tbe 
purcbflser.  He  agreed  with  me  to  purchase  it 
and  that  he  would  pay  me.  He  has  failed  to 
pay  me,  and  if  you  employ  me  I  can  set  aside 
ibe  Bale  and  tbe  property  lalla  again  into  your 
hands.  I  deeded  tbe  property  to  Polk  on  the 
same  day  on  which  I  bought  from  you,  and 
next  day  Polk  sold  i.  half,  lot  on  Main  St.  to 
V.  V.  Leonard  for  $1600.00.  It  was  worth 
$2000.00.  In  fact,  tbe  2  half  lots  on  Main  St. 
were  worth  the  $40(X),00  in  ready  cash.  Tbe 
whole  property  is  wonh  now  $20,000  and  even 
more.  You  have,  received  $'^000.00,  and  you 
can  have  five  times  tbe  amount  if — as^ree  with 
me.    Tbe  deed  can  be  readily  set  aside. 

"Polk  managed  and  controlled  tbe  whole 
deception  by  which  tbe  sale  was  effected.    If 
you  give  me  power  of  attorney  to  act  I  will  set 
the  deed  aside  without  any  expend  to  you." 
"Your  sincerely,  M.  O'Donoboe. 

Tbe  present  suit  was  brought  January  26, 
1889,  to  obtain  a  decree  setting  aside  tbe  at)ove 
mentioned  conveyances  and  mortgages  as  bav- 
in;;  been  made  in  fraud  of  the  rights  of  Rob- 
ertson. So  far  as  Polk  and  Chapman  arc  con- 
cerned, tbe  bill  cbarires  that  they  fraudulently 
reprcscDted  to  the  plaintiff  that  tbe  property 
was  in  fact  worth  only  $4000,  when  they 
knew  or  ought  to  have  known  that  it  was 
worib  much  more  than  that  sum;  and  that  tbe 
original  purchase  in  the  name  of  O'Donoboe 
was  a  mere  device  upon  the  part  of  Polk,  in 
violation  of  his  duty  as  the  plaintiff's  attorney 
and  agent,  to  get  the  property  at  less  than  its 
079]  value,  concealing  from  tbe  plaintiff,  *all 
tbe  while  before  the  conveyance  to  O'Donoboe, 
the  fact  that  he,  Polk,  bought  in  tbe  name  of 
O'Donoboe.  In  respect  to  the  grantees  and 
mortgagees,  holding  under  Polk,  tbe  charge 
is,  that  they  knew  or  should  have  known  that 
the  conveyances  and  mortgages  in  question 
were  in  fraud  of  plaintiff's  rights.  Tbe  relief 
asked  was  that  all  tbe  conveyances  and  mort- 
g  iges  be  canceled,  and  if  that  could  not  be 
done,  that  plaintiff  have  personal  judgment 
against  O'Donoboe,  Polk,  and  Chapman,  for 
the  full  value  of  the  property.  The  plaintiff 
offered  to  pay  into  court  the  money  he  had  re- 
ceived through  tbe  alleged  sale  to  O'Donoboe 
for  the  use  of  such  persons  as  were  entitled  to 
it,  in  case  tbe  conveyances  and  mortgages  re- 
ferred to  were  canceled  of  record. 

Notwithstanding  tbe  positive  statement  in 
his  letter  of  August  21.  1888,  to  tbe  effect  that 
Polk  was  tbe  real  purchaser  of  tbe  property, 
and  bad  practiced  a  deception  upon  the  plain- 
tiff, O'Donoboe,  in  an  answer  verified  bv  his 
oath,  alleged  the  fact  to  be  "that  said  Chap- 
man A  Polk,  at  tbe  request  of  this  answering 
defendant,  notified  complainant  that  be  (ibis 
answering  defendant)  wished  to  purchase  said 
real  estate  at  said  price;  that  after  some  cor- 
respondence this  answering  defendant  did  pur- 
chase said  property  in  good  faith,  intending  to 
keep  the  same  for  his  own  use;  that  soon  aft- 
erwards this  answering  defendant  became  aat- 
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isfled  it  would  be  impossible  for  him  to  pa\ 
tbe  balance  due  on  said  pro|)erty,  namely, 
$8000,  without  great  inconvenience  to  him; 
that  thereupon  this  answering  defendant,  for 
a  good  and  valuable  consideration,  sold  and 
conveyed  said  properly  to  Milton  D.  Polk,  one 
of  the  CO  defendants  herein;  that  each  of  said 
sales  were  bona  fide  and  without  anv  collusion 
between  this  defendant  and  his  codcfendants; 
that  each  of  said  transactions  was  complete 
and  entire  in  itself,  and  also  that  at  the  time  of 
said  transaction  the  full  value  thereof  was  paid 
in  each  instance,  and  there  was  no  intent  ion 
on  the  part  of  this  defendant  to  defraud  in  any 
manner  tbe  estate  of  said  deceased;  .  .  .  that 
there  was  no  understanding  by  this  answering 
defendant  that  said  sale  should  in  fact  be  a 
sale  losaid  Polk,  and  that  said  deed  from  com- 
plaint to  this  answering  defendant  *was  [680 
not  recorded  sooner  than  it  was  for  tbe  reason 
that  this  answering  defendant  experienced  diffi- 
culty in  raising  the  first  $1000  in  cash  which  be 
was  compelled  to  pay  liefore  said  Chapman  A 
Polk  would  deliver  said  deed  to  bini." 

Tbe  answers  of  Chapman  and  Polk  met  all 
tbe  material  allegations  of  the  bill  with  full 
and  explicit  dentals. 

The  record  before  us  discloses  nothing  upon 
which  to  found  a  charge  of  fraud  or  want  of 
good  faith  upon  tbe  part  of  tbe  defendant 
Chapman.  His  partner  and  himself  were  em- 
ployed to  attend  to  tbe  probating  of  tbe  will 
of  plaintiffs  testatrix,  and  to  obtain  a  decree 
coostruin|^  it  and  authorizing  a  sale  of  the 
property  m  Plattsmouth  belonging  to  the  Da- 
vis estate.  The  fee  which,  by  agreement  with 
tbe  plaintiff,  was  authorized  to  be  charged  iiad 
reference  entirely  to  legal  services  to  be  ren- 
dered by  bis  firm.  He  did  not  assume  any  re- 
sponsibility in  connection  with  the  prof^riy  in 
question,  except  such  as  would  arise  from  serv- 
ices of  that  kind.  He  did  not  undertnkc,  for 
compensation,  to  negotiate  a  sale  of  it  for  the 
plaintiff. 

When  the  plaintiff  visited  Plattsmouth  in 
tbe  fall  of  1885  for  the  purpose  of  ascertaining 
tbe  condition  of  the  Davis  estate  in  that  city, 
and  of  determining  what  was  bis  duty  as  trus- 
tee in  respect  to  it.  be  invited  an  expression  of 
opinion  by  Chapman  as  to  what  tbe  property 
was  worth.  The  latter  informed  him  that  bCs 
judgment  upon  such  a  subject  was  of  little 
value,  but  that  be  would  put  him  in  communi- 
cation with  persons  whose  opinions  were  enti- 
tled to  consideration.  This  waa  done,  and, 
upon  full  information  as  to  tbe  then  value  of 
real  estate  in  Plattsmouth.  tbe  plaintiff  deter- 
mined Ixifore  leaving  that  city  to  sell,  if  he 
could  get  an  offer  of  $4000.  And,  after  his 
return  to  Baltimore,  he  received  a  letter  from 
Chapman,  stating  that  he  and  Polk  bad  can- 
vassed the  subject,  and  that  $4000  was  the  best 
price  that  could  be  obtained.  Chapman  ad- 
vised the  acceptance  of  tbe  offer,  as  is  shown 
by  bis  letter  of  October  22, 1885.  But  this  ad- 
vice, and  Chapman's  expression  of  williniffness 
to  aiisist  in  finding  a  purchaser,  were  not  in 
execution  of  his  duties  as  an  attorney,  although, 
perhaps,  superinduced  by  tbe*relaiion8  [08I 
established  between  his  firm  and  the  plaintiff 
in  respect  to  tbe  legal  services  to  be  rendered. 

Tbe  only  evidence  tending  to  show  that  tbe 
firm  of  Chapman  &  Polk  undertook  to  act  as 


6Hl  688 


burHKKE  CuUHT  OF  TUB  UMIT1::D  STATES. 


Oct.  Tkum, 


i::  i;!s  for  thcfSMleof  this  proTvrty  is  furnished 
Vr.r;:»iQ  h-lhrs  svritu*n  by  V*Ak  in  tlie  nainf 
of  lii<  lirrn  to  ^he  plainti;?.  15ut  tliO'Se  letters 
wi'r»*  written  wiiiioiit  llie  kno\vK")i:(»  or  dircc- 
lion  of  CliMpnnn,  h\u\  Polk  was  witliout  au 
tiiority,  in  virtue  of  liis  parin'Tsl»ip\vIibCIjap- 
mnn  in  the  pnciicc  c»f  the  law,  to  accept  for 
liisfiiin  an  airrncy  for  the  mcMC  salo  of  real 
rstule.  Wliaii'ver  he  did.  in  rcsprrt  to  the 
<ale  made  to  ODoudiioo,  was  tipon  his  own 
icspoiisihility,  and  iniposcd  uo  lial  liily  upon 
thf  di'ffndant  Clmprnan. 

What  is  the  c:is'*  as  to  the  dofendjint  Polk? 
It  is  not  to  be  donI'f«'d  that  the  rL'hiiioi..s  be- 
tween himself  and  tlje  plainiilT  in  nsptrt  to 
tlh' 8Jde  of  this  property,  were  thoKo  of  anent 
and  ]>iineipnl.  lie  wis  pivfluded  by  the  pnsi- 
tif)n  voluntarily  asMiined  t»y  him  from  rakinir 
rn'.vantage  of  his  priuci;  mI.  or  fiom  dealing 
with  ihi-  profKTty  rominiiirji  to  his  care  in  any 
oilier  eapacilv  than  as  au  a2e?if.  who  was 
Uf>imd  to  sub  »rdi!iate  hisown  in»(i(..si*s  !(>  Ihnce 
of  his  princii»id.  He  c«>«i!  I  not,  directly  or  in- 
direct! v,  iM^come  the  purchaser  and  mainain 
ai«y  title  thus  actptlrcvl  as  a.irtjinsi  his  prin.ifiul; 
for.  in  s<»  f>iiiehasini'.  his  only  and  his  iulere>f 
wt>uM  conic  in  ••(•Mijict.  If  an  aL"i*nt  to  sell 
ellVcls  a  falfc  to  hiin'oif,  under  tjie  cover  of 
the  name  of  annljier  f>erson.  he  becofncs,  in 
respect  to  the  pn); crty.  a  tnisf'-e  for  the  prin- 
cipal, and,  at  ttic  election  ot  ilic  laiter.  se.ison- 
abi\  nja'l'\  will  be  cun'peilid  to  surn  Md<r  it. 
or,  if  he  lu.s  di<|v»'^''l  of  it  to  a  bona  fide  p'lr- 
ohaser,  ti»  accotiiit  not  oidy  lor  its  real  '..sine. 
but  for  jiny  profit  realized  *by  hi;n  on  such  re- 
sale. And  thi«  will  be  done  ti|K)n  tlie  dei'sar-.d 
of  the  principal,  allhnuL«-h  it  may  not  apoit-.r 
that  the  piopoiiy,  at  the  lin-c  tin*  auenl  frau.ln 
lenily  acquiivd  it,  was  worth  iiicro  thau  he 
paid  for  it.  The  law  will  imt,  in  s.ioh  c.ise. 
impose  upou  the  (>rincii"il  ihe  iMjr  leu  of  prov- 
Inij  that  he  was,  in  fact,  ii:j:ir'<i,  and  will  only 
Inquire  whether  the  ai'eni  has  been  unfaithtiil 
in  the  riischarire  of  his  duty.  While  Ids  agency 
continues  he  ums\  act.  in  the  mJiMcrof  sue'ii 
iiH'J]  afrency,  "'solely  wiib  rcfeienct*  to  the  in- 
terests of  his*princi[»al.  The  law  will  not  ])er- 
mit  him.  without  tlie  knowledoc  or  absent  of 
his  principal,  tooccupv  a  pcsjijon  in  which  he 
will  be  tempted  DOt  to  do  the  best  be  may  for 
the  prini'ipal. 

It  is  earnestly  contended  that  the  evidence 
brings  the  present  case  within  tha  operation  of 
these  principles  In  this  view  of  the  facts  we 
do  not  concur.  The  charj^e  a^^ainst  Polk  of 
dereliction  of  duty  is  not  sustained.  While 
there  is  some  evidence  tending  to  show  that  he 
desired,  from  the  outset,  ioac«piire  an  interest 
in  this  profHTty,  it  does  not  appear  that  he  in- 
tended to  practice  any  deception  upon  the 
plaintilT.  At  any  rate,  he  was  not,  in  fact,  iu- 
tere>ted  in  the  offer  made  by  O'Donohoe.  The 
latter  purchased  on  his  own  account  exclu- 
sively, and  without  any  understanding  that 
Polk  was  to  become  interested  with  him,  or 
•bould  take  his  place  in  the  purchase.  Polk 
had  no  expectation,  when  O'Donohoe's  offer 
was  accepted,  of  becoming  the  owner  of  the 
property. 

The  only  circumstance  in  the  case  indicating 
ft  want  of  frankness,  on  the  part  of  Polk  in  bis 
letters  to  the  plaintiff,  was  a  statement  in  the 
letter  of  January  22, 188C,  implying  that  he  had 


actually  collected  the  cash  pavment  of  f  1000. 
His  explanation  of  tiiissfatement  is  that  he  had 
not  been  as  diHcent  as  iie  si  onld  have  Ven  in 
concluding  the  buiness,  onti  he  di«i  not  sun- 
pose  it  was  of  any  con»cciuence  to  »he  plainiif? 
wli/'ther  the  t*l<.00  came  from  hi»n  or  from 
O'Donol.oe.  It  i\o»dd  luivo  Ix'en  more  con- 
sistent with  the  truth  if  he  had  then  staled  that 
ho  had  a.ix'<  etl,  or  would  a^iree.  wiih  O'Don- 
ohoe to  take  the  proiHTly,  and,  th' refore,  as 
between  liimsclf  and  O'Donohoe.  he  waslxmnd 
to  ii)'';e  good  the  hitter's  oli:iir»li'»iJS  to  the 
plain.!!'*.  Bit  tli- t':iilureof  Polk  to  notify  the 
plaintiiy  of  hi>  a;!ie:'n)ent  with  O'Donohoe  im- 
tncdiately  upf>n  its  b'.'if»-4  made,  cai.noi  affccl 
any  rii'.ht  aiqnircd  by  him  under  inai  agree- 
ment. The  sale  to  O'!)r»noi;oe  was  <o  fur  eon- 
.sinnmjsted  that  neither  j.arty  v-ik  a!  lib  rt\  to 
undo  what  had  iK'endcnc?.  O'l)oniiu>ce.\c  ulcd 
his  notes  for  thedcten.d  paynuiiiv,  jind.  his 
wife  uniting  with  him.  1,'ave  a  m.'.tja'.'e  lo  se- 
eure  tlicm.  The  noii'*:ni'i  jn'V'iiije  Acie  dt  lir- 
ered  to  and  ac(e}»ted  by  the  filiiMi'T.  v.||.,»\e- 
cnted  a  deed  toO'i>«'no!h)e,  *a:«d  plici  ()[<>S;i 
it  in  the  hands  of  Pulu.  to  be  (ltli«r.'d  to 
O'Donoho'*,  '.vlK*:ie\er  a  decree  f»r  »h(.*  sde  of 
the  properly  wts  •)b»;dned.  ami  upon  tl'.c  pay- 
ment of  the  $l«<<i()stij  ill  »i!  d  \o  be  p.iid  in  casu. 
8o  that  ni  tia*  tinn-  P  Ik.  took  the  p.opiMy  from 
O'Donoho!".  it  was  not  in  ll;e  pow;  r  r.thej  of 
the  pia':!tiir  or  of  O'Donohoe  to  p -cijul  the 
conlnvl  b"h»<en  ihetnselvc*,  an  1  Ptdk'.s 
agei.cy  for  the  salo  of  the  property  had.  in 
every  uviierial  senso,  tc^njinaie.l.  N'-'-iin:; 
then  str^i'il  in  the  way  ei»l.(i  of  0'D'>;:o!|oe 
ai^rt-eiii!?  ilj'.i  Polk  should  take  the  pn^perly, 
of  of  l-^xik  b'(.  •ni!<ir  a  pun  »i  i  •  r  from  h:i:i. 
Jf  the  ''de  to  O'Donohoe  was  an  .:rnial  sale,  in 
g(M>d  faitii,  so  far  a.s  Pi)Ik  had  any  aL'^n-  \  In 
elTtctini  it — if  the  c'.jitract  l>er.\ee'i  li.e  pi  pn- 
tiir  aim  O'Dinolioe  had  l»een  so  !  irexe*  iiitd 
at  the  time  Polk  took  O'Donohoe V  place  in  the 
pureiii^^e,  that  it  conld  not  Ihj  re<cind»-d  by 
either  parly  to  it  -then  Polk's  rJL'cncy  in  selling 
the  T>ropeity  did  not  prevent  hi  n  from  pur- 
chai'ig  fr.>m  0*Do!n;hoe.  Ani  hi- failure  to 
pive  notice-  of  bis  purch.ase  iiun»'  '.lately  uj)on 
il.s  being  uiade  cannot,  be  rciriroi d  as  a  fraud 
upon  the  rights  of  the  plainiiir.  A  real  bona 
fide  sale  of  the  property,  throuirh  t}.e  a.'^ncy 
of  ]*olk.  aud  u|K)n  the  tertus  prescribed  iiy  the 
plainiilT,  and  which  sale  was  sMljsta-ifially 
completed  be!  wen  vendor  and  vcmiee,  inter- 
veiu'd  between  Pidk's  acceptance  of  the  |»osi. 
tion  of  afi^enl  and  his  purchase  of  the  property 
from  the  plaintiff's  vendee.  Upon  this  .^ound. 
the  decree  below  can  be  sustained,  without  im- 
paifiug,  in  any  degree,  the  rule  that  an  agent 
will  not  be  permitted  to  become  the  imr  lotser, 
without  the  knowledge  or  consent  of  his  prin- 
ciptd,  of  projK^rty  committed  to  him  for  sale. 
That  the  defendnnt  Polkdia  not  intend  to  con- 
ceal the  fact  of  his  purchase,  is  made  clear  by 
hisleiterof  Mav  1,  IbdO,  in  which  beinformeii 
the  phuntiiT  that  he  had  "traded  O'Donohoe 
out  of  the  property."  The  pluintifl's  recollec- 
tion was  that  this  information  was  receivcfl  bf 
him  from  Polk  some  time  in  Februaiy,  1886u 
Ue  never  complained,  at  the  lime,  or  aflci^ 
wards,  that  Polk  took  O'Douohoe's  place  In  the 
purchase.  But  his  present  complaint,  based 
upon  O'Donohoc's  letter  of  AuLMi8t21,  18d«.  to 
that  Polk,  his  agent  to  sell,  while  pretending 
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in  bnre  BoM  >o  O'Donolioe,  had.  without  bli 
«84-lkn..wl.i]p'.)TaasL-ul.liiket.llic  •property 
for  liinitpir.  in  lliu  nnme  of  OUoi.oiine,  an.l 
ihRt  lieditt  Dotlweiime  avian;  i)f  ilim  factuoii) 
Au^ial,  IS-^.  n  lliis  comiiLiiiil  wete  well 
foiinited.  llK-  rlnirliir.  acronliiiK  to  the  prin- 
ii|)Ieslow1iic1i  inliHvurefirrtiitii,  andwliioli 
are  d«plv  rontrd  Id  Ibe  low,  wonW  be  enlilled 
to  a  decree  Ui:il  iv<m1d  deprive  Folt  of  the 
IniiW  of  Lb  Ijilidvlily.  KtH,  na  Hlrrndr  aug. 
I5i  liicil.  the  eviOcnce  di'cs  no)  jusiify  the  con 
iluHion  liiat  O'lhrnolirie'spurchitK  waa,  Id  fact, 
fur  tliebcDcAt  ol  I'olk. 

It  ii  proper  to  any  that  in  nunlecinloa  of  thU 
CIV*,  DO  cotitrolllng  wei^'hi  hna  been  etiacbed 
to  the  staieinents  made  by  O'Uoaoboe. 

Ikcrct  affirmed. 

Vr.  Jvstiee  Ja«kaoB  and  Mr.  Jutiire 
White  did  not  hrar  the  arf;uTnrnl,  sad  look 
«o  part  in  tbc  decifdoD  of  the  caae. 


E.   uu 


care  to  fun  i  Is 


a  innater*!  dutr  to  eier«l*B  r 


HcLlne 


■   ErrrptiiM,  when  ymired—maita't  rfti^r  to  fut 

ntfk   and  k*ep   iii   rfjMt'r  mnehi — • 

duly  cannot  It  detfgated  to  a»  to  a 
matUr—txeuKjer  not  intpteting  \ 


e  complaint  made  at  tde  close  of  pLaintWi 


■nniibl* 

1  B]>pll- 

ancea,  ana  to  keep  tlie  aame  in  repair,  and  to 
make  Inspecllan  theroof,  and  he  nonot  Intei- 
poM  ai  a  deteiuF.  in  an  action  for  injury  to  a 
acivsnt.  Uie  nevluoc  or  anuUmr  iBrTaal  to  pe» 

1  IClsIhoilutyor  aisElroadciimpaDrtoaeetoU 
that  Uie  wtitrrliotita  care,  whicb  an  aboitt  to  ba 
dravru  out  on  lis  road  arc  Inaaleaad  proper  coo- 
dlUon.anil  ihls  dutTcaDDOtbedele8mtedl>oa^lo 
exonerate  \\u:  compaoj  from  llabtllty  to  luarrv* 
ants  tor  injuries  miaed  bT  an  ominlon  to  per- 
form that  duly  or  b;  lis  Devllvenl  perlormance. 

(.  A  railroad  companr  b  not  exouied  from  lla 
dut]*  to  lusiieut  Its  oar,  by  the  sufflolcnar  of  Iba 
niimlwr  ot  its  Inspa-ton  and  their  oampeteiiC7. 

|N.>.  16.-..1 

Argutd  amd  SiibwiltM  M«rch   IS,  ISSf.     2I» 

eidtd  A^a  16, 1894. 

iN  ERHOR  to  tbe  Bupteme  Court  of  Ibo 
Tertiiory  of  Utah,  lo  teriew  a  Judj^iiiint 
nf  that  court,  afflrmia^jf  the  Judgment  of  liis 
Di'irict  Court  of  that  Territory  for  plaintiff, 
WilsoD  I.  Soydtr,  Adminislrawr,  etc..  ajpiiui* 
tbe  UniuQ  Pacific  Railway  Company,  defend- 
ant, for  damages  for  pvrtoual  tnjuriea  of  plnio- 
tiS'a  InltrtlHle,  sustained  by  defenilBnl'i  negU- 
Kenc&  AJh-mfd. 
See  aame  caae  bolow,  •  UUb,  807, 

Slatemeot  by  Mr.  Chief  JuHice  Fuller; 

This  was  an  action  brought  liy  Williatn  Dan- 
lei*  agatnU  the  Union  Padflc  Hallway  (.'oin|<a- 
ny.  Id  ibe  DUIrict  Court  for  'the  Third  [(tttS 
Judicial  Dislrlcl  of  the  Territory  of  CUb,  to 


tfont.—Ai  I"  fclloK  ftrcaiiU  and  Oiefr  ntgllg'nee; 
•rh"  art  Mloir  ttrtaiilx:  vice  yrincipal;  lupertor 
vicnnt;  UabUUv  of  mcuter,  sea  aolt  to  Baltimore  A 
O.  II.  Co,  y.  Bauah,  BT:  TTB. 

Ai  to  naeUr'i  dtilu  to  tamUh  auttoM*  and  mfe 
aiifhineri/  and  applttnua;  and  llaAnilv  to  ui-tiant 
fir  tltetr  'King  tntuficUM  or  out  of  repair,  aae  note 
toKichmondAD.  R.  Co.  T.  Elliott.  ST;  TJ8. 

At  (a  icficn  raOrnad  tomnanu  or  other  corponi- 
tlnna  lira  UabU  fur  puniliif,  or  tiemplary  dam<mei, 
■M  now  to  I^ti  Bhore  A  M.  8.  B.  Co.  r.  Prentice. 
IT:«8. 

At  Id  mpmutbllU]!  of  miuter  lo  ttrvant  for  care- 
fulntn  anil  mmpeftncu  o/  coMmlnls,  >ce  note  to 
WiibHxh  R.  Co.  T.  MoDunlets.  IT:(m. 

A>  I'l  trha  are  atrnplot/h  or  toiervantt,  uftMii  ttit 
rtiltlltat  a  mailer  U  not  rrnpi'ntli'lefnrUiitirMlo  a 
KrtranC  occfuConrd  bu  the  iiet/lJcrnei  of  a  cauro- 
ant,  tet  nou  lo  Eloufib  v.  Texas  A  P.  fi.  (k>.  K:  SU. 
Haiitr'tduiiitofunathmachlneni  and  appllanca 

iind  lo  ktep  Oit  »ami   In  repair.'   ailtoatU-n  of 

dufK;  roadiid:  Irritloti;  obalnieCloni  nsnr  track: 

tngina :  tan :  braktt. 

An  employer  la  responsible  to  bla  workmen  for 
personal  Injuries  occBBloned  by  ■  defective  system 
of  using  mBchinn  y.  w  vcU  u  for  Injuries  caused 
by  a  deleot  in  tlie  maubluery  HaeM.    Wetnler  T. 

mier.  a  oan.  b.  c  uo. 

To  Juallfy  a  recovery  acalnata  master  for  Inju- 
ries resultlnv  lo  a  servant  from  defective  maob- 
iDery.  plaioiIlT  must  show  a  direct  connection  tie- 
twesn  the  defect  proved  and  tbe  aoddeot;  and  If 
Ibe  aocldcot  Is  caused  by  the  breeklntr  of  a  shaft, 
and  tbe  defeot  proved  la  tbe  deflolcacy  of  a  tour- 
nal,  tbere  ran  be  no  reoovery.  unless  tbe  proof 
'  ahoin  tbat  the  deOdency  bad  a  tendency  to  cause 
1H  U.  H. 


the  break  and  that  such  temlenoy  waa  aufRdeot  to 
charge  tbe  maaler  with  nutlce.  Bieen  v.  Bl  Loula 
Cooperaite  Co.  EO  Uo.  App.  HA 

A  maater  ia  liable  to  an  employ^  for  personal 
InJurKs  sustained  tbroiurb  the  laUure  of  one  to 
whom  be  bas  delecatcd  tbe  duty  of  fumiahlaB 
auluble  tools  and  Inplementa  to  repair  a  detective 
maohlue.    BchuU  v.  Robe,  t  Hlao.  3S1 

An  elevator  Is,  in  many  respects,  a  Anarerous 
machine:  and  an  employer  is  required  to  exci-uiaa 
xr^at  care  lo  rendtr  as  free  from  danger  as  anr» 
ful  forealghl  and  precaution  may  reasonably  dlo- 
[ate,an  elevator  which  cmployua.  In  theooune  at 
tbeir  employment,  ore  authorized  or  directed  lo 
use.    Wise  r.  Ackerman,  75  Ud.  Stb. 

Entrustinit  the  care  of  an  elevator  to  an  Inda- 
pendcnt  oontraotor  will  not  absolve  the  master 
fi'fiin  llulilllty  for  inlurlea  to  bla  servant  by  reaaon 
of  itH  becoming  out  of  repatr.  Bartley  v.  Iror- 
licbt.WMo.  App.  ni 

An  employ^  oItbeowneraotarumaee,tnehBrite 
of  ran  owned  tiy  the  lalMr  and  uied  In  carrylof 
coal  over  a  niilroad  under  a  tralBc  arrangement 
by  which  bla  emplnyera  are  to  furnish  tbetr  own 
oara  with  a  man  lo  tttko  obnrRe  of  them,  Ii  nltblD 
Pa.  Act  of  April  4.  IMtl.  placing  a  peiaou  employed 
upon  the  premises  ol  a  isllroad  ooinpaoy  in  tha 
aame  position,  aa  regardi  recovery  for  petaonal 
injurlea.  aa  an  employ^  ot  (he  company.  HUlcr  v. 
Cornwall  R.  Co.  lU  Pa.  i73. 

A  duty  or  a  railroad  company  to  an  employ^  to 
furnish  eule  appilanoea  cannot  be  afftwied  by  a 
contract  lietreen  It  and  a  third  penon  giving  tha 
latter  control  of  the  cars  and  requiring  him  to 
make  all  repairs.  Oult.  a  A&  F.  U.  Go.  T.Bbaaiw 
ar.  I  Tex,  Civ.  App.  318. 

A  railway  oompany  la  not  Ualda  to  aa  HiptaTt 
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recover  damages  for  personal  Injuries  alleged 
to  iiHve  been  sustained  because  of  defendant's 
DegligcDce.  During  the  peucienry  of  tbe  writ 
of  error  in  this  court,  Daniels  died  and  his  ad- 
ministrator was  substituted. 

The  complaiat  alleged  that  plaintiff  was  an 
employe  of  the  defendant  company  as  brake- 
man  on  a  freight  train;  that  the  company  by 
its  negligence  and  carelessness  allowed  a  wheel 
of  one  of  its  freight  cars  to  become  defective 
through  a  large  open  crack  in  it,  which  ren- 
dered the  car  unsafe;  that  the  crack  was  an 
old  one,  and  could  have  been  easily  discovered 
by  a  proper  inspection  of  the  wheels;  that  it 
vas  tne  duty  of  the  defendant  to  inspect  the 
wheels  of  all  cars  used  by  it  and  running  on  its 
road,  at  stations  at  short  intervals  along  the 
line  of  the  road;  that  an  inspecting  station  was 
established  at  Green  river,  Wyoming,  at  which 

goint  the  defect  would  have  been  discovered 
ad  the  company's  inspection  service  at  that 
point  been  suitable  and  sufficient;  that  the 
<K>mpany  negligently  and  wrongfully  employed 
incompetent  agents  in  that  service;  that  they 
did  not  employ  sufficient  in  number;  that  those 
employed  negligently  inspected;  that  the  defect 
by  which  the  accident  and  ensuing  injuries 
^ere  caused  was  not  discovered  by  reason  of 
ibe  company's  negligence;  and  that  plaintiff, 
without  fault  or  negligence  on  bis  part,  was 
injured  by  the  breaking  of  the  defective  wheel 
and  the  train  being  thereby  thrown  from  the 
track. 

The  answer  denied  the  essential  averments 
of  the  complaint  Plaintiff  recovered  a  verdict 
and  defendant  moved  for  a  new  trial,  which 
was  overruled,  and  judgment  rendered,  from 
which  an  appeal  was  prosecuted  to  the  su- 
preme court  of  Utah  territory,  where  it  was 
Affirmed.    The  opinion  is  reported,  Daniels  v. 


Union  Pac,  R.  Co.  6  Utah,  857     To    review 
that  judgment  this  writ  of  error  was  sued  out. 

The  errors  assiorned  and  relied  on  at  the  bai 
were  that  the  court  erred  in  overruling  defend 
ant's  motion  for  a  non  suit  made  at  the  close  of 
plaintiff's  testimony;  that  the  court  erred  in 
giving  each  of  the  following  instructions: 

**8th.  In  this  case,if  you  find  that  the  plaintiff 
was  injured  *in  consequence  of  the  wreckl  08H 
of  the  train  caused  by  a  crack  ami  break  in 
one  of  the  wheels  of  the  car  on  a  train  operat 
ed  by  the  plaintiff,  if  you  find  that  by  the  es 
ercise  of  i^roper  care  and  caution  in  inspecting 
the  wheels  the  crack  was  of  such  a  nature  thai 
it  might  have  been  discovered  by  the  atrcntsor 
servants  of  the  defendant  employed  for  that 
purpose,  then  such  neglect  to  discover  the 
crack  was  negligence  on  the  part  of  the  de- 
fendant and  for  which  it  may  be  held  liable  in 
this  action. 

"9th.  If  you  find  that  there  was  a  want  of 
care  and  diligence  on  the  part  of    the  persons 
engaged  in  inspecting  the  wheels  of  thecarsof 
defendant  and  that    the  accident  was  caused 
thereby  it  is  not  a  defense  for  the  defendant  to 
show  that  it  used  proper  diligence  and   can- 
alone  and  only  in  the  selecting  of  such  ngf'nts 
but  the  defendant  is  responsible  for  the  acts  of 
his  employes  in  repairing  and  inspecting  ma 
chinery  to  the  same  extent  as  if  he  were  him 
self  present  doing  the  act;" 
— and  that  the  court  erred  in  refusing  to  give 
each  of  the  following  mht ructions  requested  by 
the  defendant: 

"Fourth.  The  plaintiff  by  his  contract  of 
hiring  was  held  to  assume  the  risks  of  injury 
from  the  ordinary  dangers  of  the  paiticular 
employment  and  the  nature  of  the  business  en- 
gaged in,  and  if  you  find  from  the  evidence 
that  the  accident  causing  the  injury  in  ques 


for  an  injury  arising  from  a  defect  in  its  ways. 
Works,  and  machinery,  unless  such  defect  arose 
from,  or  was  not  discovered  or  remedied  owing  to. 
the  negligence  of  the  company  or  some  of  its  su- 
perior officers  entrusted  with  the  duty  of  seeing 
that  they  were  kept  in  proper  condition.  Mary 
Lee  Coal  k  R.  Co.  v.  Chamblias,  07  Ala.  171, 53  Am. 
*  Eng.  R.  Gas.  264. 

A  broncho  whicb  will  kick  when  struck  is  a  de- 
fective and,  under  some  circa nist^nces,  a  danf^er- 
ous  appliance  in  the  propelling  power  of  a  street 
car  to  which  it  is  attached.  Leigh  v.  Omaha  Street 
B.  Co.  88  Neb.  181. 

Failure  of  a  railroad  company  to  block  frogs  in 
Its  track  at  way  stations  is  not,  as  matter  of  law, 
negligence  which  will  entitle  an  employ^  to  re- 
cover for  injuries  sustained  by  his  foot  catching 
In  a  frog  and  being  run  over  by  a  train,  in  tho  ab- 
sence of  proof  that  such  blocking  is  necessary, 
proper,  or  in  general  use  upon  other  roads,  or  that 
the  frog  without  blocking  is  not  reasonably  safe 
for  the  purpose  for  wbiob  it  is  designed.  8pencer 
▼.  New  York  Cent.  &  fl.  R.  R.  Co.  67  Hun,  106. 

A  railway  company  is  bound  to  exercise  only  or- 
dinary and  reasonable  oare  for  the  protection  of 
Its  employ^  against  destruction  of  its  bridges,  and 
not  the  utmost  human  foresight  or  skill  to  provide 
against  an  unprecedented  rainfall  or  freshet. 
Galveston.  H.  A  8.  A.  B.  Go.  v.  Daniels,  1  Tex. 
Oiv.App.  SOS. 

A  railroad  company  Is  liable  for  the  death  of  an 
•mploy6  by  the  breaking  of  an  engine  through  a 
bridge  whose  piers  have  been  displaced  by  ice 
driven  against  them  by  a  storm  such  as  might  rea- 


Bonably  have  been  anticipated.  Carney  v.  Caru- 
quetR.Co.aON.B.425. 

Failure  of  a  railway  company  to  discover  and  re- 
move within  a  reasonable  time  a  dangerous  obicct 
overhanging  or  projecting  near  its  track  if*  ite  neir- 
ligence.  and  will  render  it  liable  for  injuries  to  a 
brakemao  resulting  therefrom,  although  tbe  pro- 
jection was  placed  tiiere  by  the  ncjrlfgence  of  a 
fellow  servanu  Texas  &  P.  R.  Co.  v.  Hoho«  1  Tex. 
Civ.  App.  86. 

A  railway  company  owes  the  duty  to  a  switch- 
man  to  keep  its  tracks  on  which  the  latter  is  to  per- 
form his  duties,  free  from  obstructions  which 
would  imperii  his  person,  and  the  switchman  has  a 
right  to  assume  that  the  way  is  not  dangerously 
obstructed  by  a  car  winch,  unknown  to  him,  is 
dangerously  near  the  track  on  wbicb  his  own  train 
isrunningt  Kansas  City,  M.  &  B.  U.  Co.  v.  Burton. 
07  Ala.  240, 68  Am.  &  Eng.  R.  Cas.  115. 

A  railway  company  is  liable  for  injuries  sus- 
tained by  a  brakeman,  without  bis  fault,  by  being 
knocked  from  the  train  by  one  of  the  st;tyt  of  a 
bridge  while  he  was  climbing  a  ladder  on  the  side 
of  a  box  car,  ou  a  dark,  cold  morning,  ia  response 
to  the  usual  signal  and  iu  the  pruieot  d^scbargeof 
his  duty,  as  tbe  train  wuspa«8ing  over  the  bridge, 
where  the  accident  was  due  to  the  fact  that  tlio 
track  was  negligently  placed  nearer  to  that  side  of 
the  bridge  than  to  the  otner.  Ft.  Worth  ft  B.  C.  R. 
Co.  V.  Graves  (Tex.  Civ.  App.)  Feb.  23, 1803. 

A  railroad  company  is  not  liable  for  the  death  of 
an  employe  killed  by  the  explosion  of  the  erown 
sheet  of  a  boiler  on  a  locomotive  engine  whWh  bad 
been  examined  a  week  before  on  suspioioa  of 
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Hon  was  one  of  the  peHU  incident  to  the  em- 
ployment your  verdict  ebould  be  for  the 
defendant. 

*'Fi^tb.  The  presumption  of  the  law  in  this 
case  is  that  the  defendant  exercised  proper 
care  and  diligence  in  employing  competent  and 
suflicient  number  of  servants  to  safely  carry 
on  its  several  departments  of  labor  and  in  fur- 
nishing safe  machinery  and  appliances  with 
which  the  plaintiiT  was  to  do  bis  work,  and 
tlie  burden  of  proof  to  show  the  contrary  is  on 
ibe  plaintiff. 

**rou  are  further  instructed  that  as  between 
employer  and  servant,  as  in  this  case,  negli- 
gence on  the  part  of  the  former  is  not  proven 
nor  to  be  inferred  from  the  existence  of  a  de- 
fect which  caused  the  injury. 

**51xt  h.  Although  the  inspector  of  the  defend- 
ant at  Green  river  station,  whose  duty  it  was  to 
inspect  the  said  broken  wheel,  was  guilty  of 
neuligence  in  making  the  inspection,  and  that 
087  J  'negligence  resulted  in  the  wrecking  of 
the  train  on  wbich  the  plaintiff  was,  and  the 
injury  of  which  he  complains,  still  he  cannot 
recover  in  this  action  unless  it  appears  from 
the  evidence  that  the  defendant  was  guilty  of 
negligence  either  in  the  appointment  of  such 
inspector  or  retaining  him  in  his  position,  and 
to  establish  such  negligence  on  the  part  of  the 
defendant  not  only  the  incompetence  of  such 
inspector  must  be  shown,  but  it  must  also  be 
shown  that  defendant  failed  to  exercise  ordi- 
nary care  to  ascertain  his  fitne^is  for  that  serv- 
ice prior  to  his  appointment  or  failed  to  re- 
move him  after  his  incompetency  had  come  to 
the  notice  of  the  defendant  or  to  some  officer 
or  agent  of  defendant  having  power  to  remove 
him  or  after  such  incom{)etency  would  have 
been  ascertained  by  the  exercise  of  ordinary 


care  on  the  part  of  the  defendant  or  such  agent 
or  officer. 

"Seventh.  To  render  the  negligence  of  the 
inspector  whose  duty  it  was  to  inspect  the  said 
broken  wheel  the  negligence  of  the  defendant, 
or  to  render  the  defendant  liable  therefor,  it  is 
incumbent  on  the  plaintiff  to  prove  that  the 
said  inspector  was  appointed  to  or  retained  in 
his  said  position  wiih  knowledge  on  the  part 
of  the  defendant,  or  some  officer  or  agent  of  it 
having  the  power  of  appointment  and  re- 
moval, that  he  was  incompetent,  or  that  such 
knowledge  mi?ht  have  been  obtained  by  the 
use  of  reasonable  and  ordinary  care  and  dili- 
gence on  the  part  of  the  defendant  or  of  such 
officer  or  agent." 

Messrs.  Artemas  H.  Holmes  and  John  F, 
Diflon,  for  plaintiff  in  error: 

The  court  erred  in  not  granting  the  defend- 
ant's motions  for  a  nonsuit. 

Ba^tis  V.  Travellers  Ins.  Co,  118U.  8. 316(28: 
989);  BandaU  v.  BdUimors  dk  0,  R.  Co.  109  U. 
8.  478  (27: 1008);  Pleasants  v.  Fant,  89  U.  8. 
28  Wall.  116  (22:  718);  Grand  Trunk  K.  Co.  v. 
Cummings,  100  U.  8.  700  (27:  266);  Acciden, 
Ins,  Co.  of  N.  A.  V.  Orandal,  120  U.  8.  527  (80« 
740);  Northern  Pae,  R,  Co,  ▼.  Mares,  123  U.  8: 
710(31:  296). 

If  the  plaintiff  suffered  from  any  negligence 
or  lack  in  the  performance  of  duty  on  the  part 
of  the  defendant  or  its  agents  or  servants,  it 
was  because  of  the  negligence  of  a  coservant, 
the  car  inspector  Fogle,  who  was  the  fellow 
servant  of  the  plaintiff. 

Baltimore  d  0,  R.  Co.  v.  Baugh,  149  U.  8. 
869  (37:  772). 

Here  was  no  question  as  to  the  car  inspector 
being  the  vice  principal,  representative  or  alu 


haviufr  been  burned,  but  pronounced  sound,  and 
thereafter  used  In  tanullnff  freight  and  passenger 
trains  under  a  preeeure  ot  from  140  to  145  pounds, 
and  wbich  ut  last  exploded  under  a  pressure  of  110 
pounds  while  running  at  a  moderate  rate  of  speed. 
RMciae  v.  New  York  Cent.  A  H.  R.  R.  Co.  70  Hun, 
453. 

A  railway  company  is  under  the  same  obligation 
to  furnish  eafe  cars  and  appliances  for  the  use  of 
its  employes,  whether  the  cars  belong  to  It  or  to 
a  coimectlng  line.  St.  Louis,  A.  A  T.  R.  Cio.  v.  Put- 
nam, 1  Tex.  Civ.  App.  142. 

A  railroad  company  is  not  bound  for  the  protec- 
tlOD  of  Its  employes,  in  moving  cars  in  its  freight 
yards,  to  have  upon  such  cars  a  light  or  a  man  to 
hHiidle  it.  or  to  require  a  man  to  precede  each  cur 
to  Miiuounce  its  approach.  Crowe  v.  New  York 
Cent.  &  H.  R.  B.  Co.  7U  Hun,  37. 

The  mere  fact  that  the  brakes  on  a  coal  oar  were 
out  of  order  at  the  time  an  employ^  thereon  was 
injured  is  sufficient  to  render  the  employer  liable, 
unless  he  had  an  opportunity  for  knowledge  of 
such  defects  or  should  have  known  of  them.  Mis- 
ter V.  Imperial  Coal  Co.  lo2  Pa.  895. 

A  railroad  company  is  not  relieved  from  liability 
to  a  section  hand  resulting  from  the  use  of  a  hand 
oar  with  an  iosufl3cient  brake  of  whose  InsuflQeiency 
it  had  notice,  by  the  fact  that  the  section  foreman 
in  charge  of  the  oar  was  a  fellow  servant  of  the 
person  injured.  Northern  Pac.  R.  Co.  v.  Oharless, 
a  Fed.  Rep.  662, 51  Am.  ft  Eng.  R.  Cas.  196. 

It  is  the  duty  of  a  railway  company  to  furnish 
ears  with  reasonably  safe  coupbog  appliances  in 
good  order,  so  far  as  it  can  by  the  exercise  of  ordi- 
nary  care;  nnd  an  employe  has  the  nght  to  assume 
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that  the  couplings  of  a  car  are  in  proper  order,  un- 
less he  knows,  or  by  ordinary  care  ought  to  know, 
the  contrary,  it  not  being  his  duty  to  examine  or 
inspect  the  attachracnts  of  the  oar.  Fordyoe  v. 
Tarbrough,l  Tex.  Civ.  App.  280. 

A  railway  company  is  liable  for  injuries  to  an 
employ^  who  was  caught  between  cars  while  coup- 
ling  them  because  the  company  allowed  the 
coupling  apparatus  to  become  defective.  Fordyoe 
V.  Tarbrough,  sujyra. 

An  employer  is  not  liable  for  injuries  to  a  boy  of 
fourteen  unnecessarily  riding  upon  an  elevator  in- 
tended solely  for  freight,  from  his  heel  projecting 
beyond  the  edge  of  the  elevator,  catching  under  a 
bosLOk  an  inch  away  from  the  side  of  the  elevator 
platform,  although  the  elevator  shaft  is  not 
sheathed  or  boarded,  and  no  protection  is  afforded 
against  contact  with  such  beam  by  anything  pro> 
jecting  from  the  elevator,  where  such  sheathing 
would  render  it  impossible  or  inconvpnlent  to  use 
the  elevator  for  freight,  and  it  has  been  used  for 
years  without  accident.  Hoehmann  v.  Moas  Ba« 
graving  Co.  4  Miec  160. 

An  employ^  cannot  recover  for  injuries  rcoeived 
by  the  fall  of  an  elevator,  where  no  cause  of  the 
accident  is  shown  except  the  breaking  of  theelamp 
holding  the  hoisting  cable,  which  is  not  shown  to 
he  Insufficient  or  defective.  Larson  v.  Merrall,  69 
Hun,  278. 

An  employer  who  knowingly  fum1f>hes  an  em- 
ploy6  a  kicklog  horse  to  work  with,  without  notice 
or  warning,  is  liable  to  the  employ^  for  injuries 
from  a  kick  by  the  horse.  Helmke  ▼•  Stetier  60 
Hun,  107. 
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Ur  fffo  of  defendant,  as  wns  the  ca«w^  in  Uovoh 
▼.  TeJ-'rs  <t  P.  R.  Co.  100  U.  8.  213  ;25:  612) 
mul  i\ortJifrn  Pac,  U,  Co,  v.  Uti-ont,  110  U.  b. 
til  (20:  705). 

Chicago,  M.  A  St.  P,  R,  Co,  ▼.  Ro99,  112 
U.  B.  8;?  (2S:  7s7)  f^hnJUldY.  Cuic^QO,  hi.  d:  N7. 
P.  /i.  O?.  114  U.  8.  615  (29:  224);  Qm^Uc  SS, 
Co.  V.  Merchant,  183  U.  S.  375  (3:^  006)  Ounr 
tier  T.  ftrerpool  d  L  d  O.  Ins.  Co.  134  U.  6. 
110  (3:3:  857);  Washington  d  G.  R.  Co  v.  Me- 
Dade,  135  U.  8.  6»4  (84:  235);  Burt  ▼.  Sierra 
Suite  Gold  Min,  Co.  182  U.  8.  488(84:  10:]]); 
and  Baltimore  d  0.  R.  Co.  v.  HangK  HO  U.8. 
868  (87: 772),  are  cases  wberein  rules  of  law  are 
established  and  applied  to  cases  parallel  to  this 
case,  and  are  applicable  here. 

When  plain  I  iff  rested,  as  well  as  at  the  close 
of  the  case,  plaintiff  had  tailed  t*)  eHtahlish  the 
burden  imposed  upon  him  and  esseniial  to  any 
recovery,  naoielj,  any  negli;:pnce  or  omission 
of  duty  on  the  part  of  defendant  or  its 
•gents. 

Jialtimore  d  0.  R.  Co.  y.  Baugh,  iupra. 

Mr.  Arthur  Brown,  for  defendant  in  er- 
ror: 

Acts  which  the  master,  as  such,  is  bound  to 
perform  for  the  safely  and  protection  of  his 
employes  cannot  be  delected  so  as  to  exoner- 
ate the  former  from  liability  to  a  servant  who 
It  injured  by  omission  to  perform  the  act  or 
duty,  or  by  its  Degligent  performance. 

The  act  or  omission  if  the  omission  of  the 
master  irrespective  of  the  grade  of  the  servant 
whose  negligence  caused  the  injury. 

Flike  y.  Soiton  d  A.  R.  Co.  63  N.Y.  549,  18 
Am.  Rep.  645;  Ford  y.  Fitchburg  R,  Co.  UO 
Mass.  240;  Eimer  y.  Locke,  185  Mass.  676: 
northern  Ptie.  R,  Co.  y.  Herbert,  116  U.  8. 
042  (29:  755);  Eough  y.  Texat  d  P.  R.  Co.  100 
U.  8.  213  (25:  612);  Patterson  v.  Pittsburg  d 
C.  R  Co.  76  Pa.  889,  1«  Am.  Dec.  412;  lan- 
ing  y.  New  York  Cent.  R.  Co.  49  N.  Y.  521, 10 
Am.  Rep.  417;  BuddlesUm  y.  Lou>ell  Machine 
8tiop,  106  Mass.  2d2. 

It  is  the  master's  duty  to  furnish  suitsble 
machinery  and  appliances  to  carry  on  the  busi 
ness  for  which  he  employs  the  servant. 

Hough  v.  Texas  d  P.  R.  Co.  100  U.  8. 218(25: 
612);  Northern  Pae.  R  Co.  ▼.  Herbert,  116  U. 
8.612(29:  755). 

This  ia  a  continuinf^  duty  and  involves  the 
exercise  of  like  care  in  keeping  such  macbin 
ery  and  appliances  in  repair,  inciuiling  the 
dutv  of  making  inspections,  tests  and  exami 
nations  at  proper  intervals. 

Northern  Pae.  R  Co.  y.  Herbert,  supra; 
Cunard  88.  Co.  y.  Oarey,  119  U.  8.  245  (30: 
354);  8t.  /Amis  d  8.  F.  R  Co.  y.  Farr,  56  Fed. 
Rep.  997;  Union  Pae.  R  Co.  y.  CaUughan,  56 
Fea.  Rep.  989:  Union  Pae.  R.  Co.  y.  James,  66 
Fed.  Rep.  1001;  LittU  Rock  d  M.  R.  Co.  v. 
Moseley,  66  Fed.  Rep.  1012;  Fau  v.  Minneapo 
Ued8t.  L.  R.  Co.  80  Minn.  231;  Condon  v. 
Miswurt  Pae.  R.  Co.  78  Mo.  667;  Brann  v. 
CJiieago,  R.  1.  d  P.  R.  Co.  68  Iowa.  596,  86 
Am.  Rep.  243;  Missouri  Pae.  R  Co.  y.  Dteyer, 
S6  Ean.  68;  Chieago  d  N.  W.  R.  Co.  y.  Jack- 
son,  66  111.  492, 8  Am.  Rep.  661;  TA>ng  y.  Pa 
€iM  R.  Co.  66  Mo.  225;  King  v.  Ohio  d  M.  R. 
Co.  14  Fed.  Rep.  277;  Carpenter  y.  Mexican 
Aai.  R  Co.  89  Fed.  Rep.  815;  Baltimore  d  0. 
R  Co.  y.  Bauyh.  149  U.  8.  868  (87:  772). 
000 


Mr.   Clnef  Justice   Fnller  delivered    th< 
opinion  of  the  court: 

1.  At  llie  close  of  the  plnintlfT's  evi<lence.  tb: 
dcfeTidnnt  moved  to  disiiusii  tlic  complaiut 
which  motion  was  denied,  and  defendant  ex 
rcpted.  Tlieieupoo  the  defendant  pr<tceede«'. 
*with  its  ca5:eand  adduced  evidence  on  [OShi 
its  parr.  This  waived  tbe  ex(x-i>tiMn,  and  tb« 
action  of  tbe  court  in  overriiiin^;  tbe  motion  t< 
dismiss  cannot  be  assigned  for  error.  Volam 
bia  d  P.  8.  R.  Co.  y.  Hawthorne,  144  U.  fc^. 
202  [36:  4051;  Brown  v.  Sautfiern  Pae.  Co.  ". 
Utah,  288,  291. 

2.  The  evidence  tended  to  show  thnt  D.initM 
was  a  brakeman  in  the  employment  of  tii« 
company,  and  in  the  discbHrire  of  bis  du'iesas 
such,  April  3,  1887,  on  a  frei.<>lit  train  made  up 
at  Qreen  river,  and  running  tlience  westward, 
that  he  was  ordered  on  top  of  tlie  train  to  set 
the  brakes  at  different  points  going  down  n 
iong  hill,  and  was  so  engaged  when  the  train 
uas  suddenly  wrecked,  and  he  was  severelv 
injured;  that  a  wheel  on  one  of  the  curs  of  tliV 
train  had  an  old  crack  in  it,  some  twe)v«' 
inches  long,  which  rendered  it  unsafe;  that  tbt- 
wbeel  gave  way  by  reason  of  tbe  fracture  and 
thus  the  di<^nster  occurred;  and  that,  aithoueb 
tbe  crack,  being  old,  was  filled  with  greasx 
dirt  and  rust,  it  could  have  been  detecle(i  with 
out  difllculty  if  the  wheel  bad  been  property 
examined  at  Green  river,  which  was  an  iuspc*  t 
ing  station,  at  which  trains  were  made  up. 

Upon  the  inferences  p<operly  deducil>le  front 
such  evidence,  the  rule  applied,  which  require^ 
of  the  mss'er  the  exercise  of  reasonable  care 
in  furnishing  suitable  machinery  and  appli 
ances  for  carrying  on  tbe  business  for  whicli 
he  employs  the  servant,  and  in  keepini?  sucli 
machinery  and  appliances  in  repair,  iucludiu;: 
tbe  duty  of  making  inspections,  tests,  and  ex 
aminatious  at  tbe  profVr  intcrvuls.    As  ob 
served  in  Hovgh  v.  Tcjus  d  P.  R.  Co.  100  U 
8.  213.  218  [2C:  612,  C15],  tbe  duty  of  a  rail 
road  company  ''in  that  rcsptct  to  i  s  employee 
is  discbarsred  when,  but  only  when,  its  ngent.*^. 
whose  business  it  is  to  supply  such  instrumeit 
talities,  exercise  due  care  aa  well  in  their  pur 
chase  originally,  as  in  keeping  and  maintain 
ing  them  in  such  condition  as  to  be  reasonably 
and  adequately  safe  for  use  by  employ es;^' 
and  the  company  "cannot  in  respect  of  sudi 
matters  interpose  between  it  and  tiie  servant, 
who  has  been  injured,  without  fault  on  his 
part,  tbe  personal  responsibility  of  an  agent 
who,  in  exercising  the  master's  autboiity,  bai" 
violated  tbe  duty  be  owes,  as  well  to  ttic  servant 
as  to  tbe  corporation."  JJoughy.  Texas  d  P.  H 
Co.  and  *  Northern  Pae.  R.   Co.  y.  Her  [G8i> 
bprt,  116  U.  8.  642  [29:755],  to  the  same  effect, 
were  cited  in  Riltimore  d  O.  R.  Co.  v.  Baugh. 
149  U.  8.  868,  886  [87:  772,  780],  and  it  was 
said:    "A  master  employing  a  servant  implied- 
ly engages  with  him  that  the  place  in  which  b< 
is  to  work  and  the  tools  or  mschinery  widi 
which  he  is  to  work,  or  by  which  he  is  to  be 
surrounded,  shall  be  reasonably  safe.    It  is  the 
master  who  is  to  provide  the  place  and  the 
tools  and  the  machinery,  and  when  he  employs 
one  to  enter  into  his  service  he  impliedly  nW 
to  him  that  there  ia  no  other  danger  In  toe 
place,  the  tools  and  the  machinery,  than  such 
as  ia  obvious  and  necessary.    Of  c^nrse,  souh 
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places  of  work  and  some  kinds  of  macbinery 
are  u)ure  dangerous  than  others,  but  tbat  is 
sorcetbiDg  wbicb  inheres  in  the  thing  itself, 
which  is  a  matter  of  necessity,  and  cannot  be 
obviuicd.  But  within  such  limiis  the  master 
who  provides  the  place,  the  tools,  and  the  ma- 
cijincry  owes  a  positive  duty  to  his  employe  in 
re8|)ect  thereto.  That  positive  duty  does  not 
^o  to  the  extent  of  a  guarantee  of  safety,  but 
It  docs  require  that  reasonable  precautions  be 
taken  to  secure  safety,  and  it  matters  not  to 
the  employ^  by  whom  that  safety  is  secured, 
or  the  reasonable  precautions  therefor  taken. 
He  has  a  right  to  look  to  the  master  for  the 
discharge  of  that  duty,  and  if  the  master,  in- 
stead ofdischarging  u  himself,  sees  fit  to  have 
it  attended  to  by  others,  that  does  not  change 
the  measure  of  obligation  to  the  employe,  or 
the  tatter's  ri^ht  to  insist  that  reasonable  pre- 
caution shall  be  taken  to  secure  safety  in  these 
respects.  Therefore  it  will  be  seen  that  the 
question  turns  rather  on  the  character  of  the 
act  than  on  the  relations  of  the  employes  to 
each  other."  And  see  Fuller  v.  Jeuelt,  80  N, 
Y.  46, 86  Am.  Rep.  575;  Eogers  v.  Ludlow  Mfg. 
Co.  144  Muss.  108,  59  Am.  Rep.  68:  Spieer  v. 
South  Boston  Iron  Go.  138  Mass.  420. 

There  can  be  no  doubt  that  under  the  cir- 
cumstances of  the  case  at  bar  the  duty  rested 
upon  the  company  to  see  to  it,  at  this  iuspect- 
in;r  station,  that  the  wheels  of  the  cars  in  this 
frei>:ht  train,  which  was  about  to  be  drawn  out 
upon  the  road,  were  in  safe  and  proper  condi- 
tion, and  this  duty  could  not  be  delegated  so 
as  to  exonerate  the  company  from  liability  to 
its  servants  for  injuries  resulting  from  the  omis- 
sion to  perform  that  duty  or  through  its  negli- 
gent performance. 

090J  *The  rulings  of  the  court  in  giving  the 
eighth  and  ninth  instructions  for  pluintiil,  and 
in  refusing  to  give  the  sixth  and  seventh  instruc- 
tions requested  on  the  part  of  defendant,  were 
not,  therefore,  open  to  the  exceptions  taken. 
The  sulliciency  of  the  number  of  inspectors 
and  their  competency  furnished  no  defense, 
nor  the  contrary,  the  ground  of  recovery, 
though  some  of  the  averments  of  the  com- 
plaint may  have  indicated  that  cause  of  action. 

The  trial  court  charged  the  jury,  among 
other  things,  that  the  defendant  was  required 
to  **use  a  reasonable  care,  consistent  with  the 
nature  and  extent  of  the  business,  and  provide 
proper  machinery;  but  it  is  not  responsible  for 
bidden  defects,  which  could  not  have  been  dis- 
covered by  a  careful  inspeciiou;''  that  *'the 
burden  of  proof  is  in  this  case,  as  in  all  other 
cases  like  it,  upon  the  plaintiff,  to  make  out 
his  case  to  four  satisfaction.  The  law  is  well 
settled,  both  here  and  in  England,  our  mother 
country,  that  the  employer  should  adopt  such 
suitable  implements  and  means  to  carry  on  the 
business  as  are  proper  for  that  purpose;  and 
where  there  are  injuries  to  its  servants,  or 
its  workmen,  and  they  happen  by  reason  of 
improper  or  defective  machinery  or  appliances 
in  the  prosecution  or  carrying  on  the  work 
which  thev  are  employed  to  render,  the  em- 
ployer is  liable,  provided  he  knew,  or  mitht 
nave  known,  by  the  exercise  of  reasonable 
skill,  that  the  apparatus  was  unsafe  and  de- 
fective. If,  by  reasonable  and  ordinary  care 
and  prudence,  the  master  may  know  of  the  de- 
fect In  the  macbinery  which  he  operates,  it  is 
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his  duty  to  keep  advised  of  its  condition,  and 
not  needlessly  expose  his  servants  to  peril  or 
danger;"  that  ''in  employing  the  plaintiff,  the 
corporation  defendant  did  not  become  an  in- 
surer of  his  life  or  his  safety.  The  servant 
takes  the  ordinary  risks  of  bis  employment. 
The  duty  of  the  defendant  towards  him  was 
the  exercise  of  reasonable  care  in  furnishing 
and  keeping  its  machinery  and  appliances, 
about  which  he  is  required  to  perform  hia 
work,  in  a  reasonably  safe  condition.  It  was 
the  defendant's  duty  also  to  use  like  ordinary 
care  in  selecting  competent  fellow  servants, 
and  in  a  sufBcient  number,  to  insure  that  the 
work  would  be  safely  done;  and  this  duty  was 
discharged  by  the  defendant  *if  the  care  [iili  I 
disclosed  by  it  in  these  several  matters  accorded 
with  that  reasonable  skill  and  prudence  and 
care  wbicb  careful,  prudent  men  engaged  in 
the  same  kind  of  business,  ordinarily  exercise." 

And  that,  *'as  between  employer  and  em- 
ploye, between  master  and  servant,  as  in  this 
case,  negligence  on  the  part  of  the  former  ia 
not  proven,  or  to  be  inferred,  simply  from  the 
existence  or  occurrence  of  the  accident  which 
caused  the  injury  complained  of." 

The  defendant  had  no  reason  to  complain 
because  the  fourth  and  fifth  instru(-lion8,which 
it  asked,  were  not  otherwise  given  than  as  con- 
tained in  the  views  thus  expressed  by  the  courL 

Jud'jment  affirmed. 

Mr.  Justice  Jackson  did  not  hear  the  ar- 
gument, and  took  no  part  in  the  decision  of 
this  case. 


MAX  SCHOENFELD  et  al.,  PlffH.  in  Err., 

t. 

FRANCIS  HENDRICKS,  Collector  of  the 
Port  of  New  York. 

<8ee  8.  C.  Reporter*s  ed.  QOl-695.) 

Appraisement  of  imported  goods — action  against 
coHector^repeal  of  late — wJien  United  States 
circuit  court  has  no  Jurisdieion, 

1.  Under  the  A  ct  of  June  10, 1890,  if  the  importer  is 
dissatisfied  with  the  appraiseraent  of  imported 
ffoods,  be  may  obtain  a  reappratsement  by  a 
general  appruisor,  whose  decisloo  will  govern, 
unless  the  imporier  shall  carry  the  matter  liefure 
the  board  of  general  appraisers,  whose  decision 
shall  be  flnaL 

2.  The  common  law  right  of  action  afratnst  a  col* 
lector  to  recover  duties  illegally  collected  was 
taken  away  by  Act  of  Congress,  and  a  statutory 
remedy  given,  which  wos  exclusive. 

8.  Section  8011  of  tbo  Ilovfsed  Statutes,  which  au- 
thorized an  action  against  a  collector  to  recover 
money  paid  as  duties,  when  Biich  duties  were  not 
atitborized  by  law  was  repealed  by  the  Act  of 
June  10, 1890,  as  were  also  sections  2031. 8012, 8012^, 
8013,  ana  other  remedies  substituted. 

4.  Tbe  United  States  circuit  court  bas  no  Jurisdio* 
tion  of  an  action  against  a  collector  to  recover 
duties  illegally  assessed  and  paid  on  imported 
goods. 

[No.  1087.] 

Submitted  March  6,  IS04.    Decided  April  16, 

1894. 


VorTm,—Ae  to  Hen  of  United  St  at  ea  for  dnt1e.\\ 
note  to  Unit^  States  ▼.  8&0  Chests  of  Tea,  6:  702. 

Aa  to  action  to  recover  back  duties  paid  under  pro- 
tect; protest^  how  made,  and  its  effect^  see  note  to 
Oreely  ▼.  Tbompaon,  18:  897* 
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Supreme  Coubt  of  the  United  Stated 


Oct.  Tehm, 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  review  a  judflrment  for  (iefendant, 
Francis  Hendricks,  Collector,  in  an  action 
brought  against  hiro.  by  Max  Schoenftfid^^  al., 
to  recover  duties  allccrcd  to  have  l)een  unlaw- 
fully assessed.     Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Mr.  W.  Wickham  Smith  for  plaiDtill  in 
error. 

Mr,  Lawrence  Maxwell,  Jr.»  SolieUor 
Gen.,  for  defendant  in  error. 

002]    *Mr,  Ch'ef  Justice  FuUer  deliTered 
the  opinion  of  the  court: 

This  was  an  action  brought  by  Max  Schoen- 
feld,  David  SchocofcM.  Lewis  Loeb,  and  Fer- 
dinand E.  Loeb  against  Francis  Hendricks, 
collector  of  the  port  of  New  York,  In  the  Cir- 
cuit Court  of  the  United  Stales  for  the  South- 
em  District  of  New  York,  to  recover  duties 
alleged  to  have  been  unlawfully  assessed. 

The  defendant  demurred  to  the  complaint 
for  want  of  jurisdiction.  The  circuit  oourt 
held  that  it  had  no  Jurisdiction,  sustained  the 
demurrer,  rendered  judgment  for  defendant, 
and  certified  the  question  of  jurisdiction  to  this 
court. 

The  complaint  alleged  that,  upon  entry  made 
ftt  the  port  of  New  York,  the  invoice  was  trans- 
mitted by  the  collector  to  the  appraiser  for 
appraisement  of  the  merchandise  therein  de 
scribed;  that  the  appraisement  was  not  con- 
ducted according  to  law  by  the  appraiser  and 
resulted  in  an  illegal  addition  to  the  value  of 
the  merchandise;  and  that  thereafter  the  col- 
lector assessed  the  duties  upon  the  valuation  so 
arrived  at,  which  liquidation,  therefore,  plain- 
tiffs alleged  "to  be  wholly  illegal,  null,  and 
▼old." 

Under  section  18  of  the  Act  of  Congress  **to 
simplify  the  laws  in  relation  to  the  collection 
of  the  revenues,"  approved  June  10.  1890  (26 
Stat,  at  L.  181,  chap.  407)  it  was  provided  that 
if  the  importer,  owner,  agent,  or  consignee  of 
merchandise  imported  should  be  dissatisfied 
with  the  appraisement  thereof  he  might,  by 
eivin?  notice  to  the  collector  in  writing  of  such 
aissatisf action,  obtain  a  reappraisement  by  one 
of  the  general  appraisers,  and  that  the  decision 
of  the  general  appraiser  in  such  cases  should 
govern  as  to  the  dutiable  value,  unless  the  im- 
porter, owner,  consignee,  or  agent  should  still 
be  dissatisfied  and  canr  the  matter,  as  pro- 
Tided,  before  the  boanf  of  three  general  ap- 
praisers on  duty  at  the  port,  the  decision  of 
which  board  should  be  final  and  conclusive. 

In  the  case  at  bar  the  importers  did  not  avail 
themselves  of  the  means  pointed  out  for  the 
correction  of  the  alleged  error,  and  it  follows 
003Jthat  the  exaction  by  the  collector  on  *the 
value  according  to  the  appraisement  cannot  be 
held  to  be  illegal,  since  if  the  appraisement  re- 
mained unquestioned,  the  collector  was  bound 
to  proceed  thereon. 

It  was  decided  by  this  court  in  Arrnan  t. 
Murphy,  109  U.  8.  238  [27:  920],  that  the  com- 
mon  law  right  of  action  against  a  collector  to 
recover  duties  illegally  collected  was  taken 
away  by  Act  of  Congress,  and  a  statutory  rem- 
edy given,  which  was  exclusive.  Arnton  v. 
Murphy,  116  U.  8.  579  [29:  4911;  Cheatham  v. 
JITortM,  92V.B.W  [28:  561j.     While  the 


common  law  right  was  outstanding,  the  col- 
lector withheld,  as  an  indemnity,  the  sum  in 
dispute,  but  Congress  provided  that  he  must 
pay  into  the  Trctisiiry  all  moneys  received  offi- 
cially, and  that  the  Secretary  of  the  Treasury 
should  refund  erroneous  and  illegal  exactions. 
A  suit  to  recover  back  an  excess  of  duly  nec- 
essarily could  only  be  maintained  as  atilrma- 
tively  speciaed  in  the  statute.  Rev.  Stat.  (2d 
ed.)§^  2931.  3010-3018;  Act  of  February  27. 
1»77  (19  Stat,  at  L.  240.  247,  chap.  69);  Hag^r 
V.  Sieayne,  M9  U.  8.  242.  244  [37:  719]. 

Section  3011  of  the  Revised  Statutes,  which 
authorized  an  action  ai^ainst  a  coll eo  or  to  re- 
cover money  paid  as  duties  **  when  such  amount 
of  duties  was  not,  or  was  not  wholly,  author- 
ized by  law,"  was  repealed  by  section  29  of  the 
Act  of  June  10.  1890,  as  were  also  sections 
2931.  8012.  3012i,  8013;  and  the  remedies  sub- 
stituted which  these  importers  did  not  see  fit  to 
pursue.  Moreover,  section  25  of  this  Act  pro- 
vided: ''That  from  and  after  the  taking  eircct 
of  this  Act  no  collector  or  other  officer  of  the 
customs  shall  be  in  any  way  liable  to  any 
owner,  importer,  consignee,  or  agent  of  any 
merchandise,  or  any  other  person,  for  or  on 
account  of  any  rulin^rs  or  aeci^iions  as  to  the 
classification  of  said  merchandive  or  the  dutiis 
charged  thereon,  or  the  collection  of  any  dues, 
charges,  or  duties  on  or  on  account  of  said 
merchandise,  or  any  other  matter  or  thing  as 
to  which  said  owner,  importer,  consignee,  or 
agent  of  such  merchandise  might,  under  this 
Act,  be  entitled  to  appeal  from  the  decision  of 
said  collector  or  other  officer,  or  from  anv 
board  of  appraisers  provided  for  in  this  Act.^' 

This  section  exempted  the  collector  from  suit 
in  respect  of  any  rulings  or  decisions  a«  to  the 
classification  of  merchandise:  *the  dut{es[004t 
charged  thereon;  the  collection  of  any  dues, 
charges,  or  duties  on  or  on  account  of  said 
merchandise,  or  any  other  matter  or  thing  as 
to  which  the  importer  might  under  the  Act  be 
entitled  to  appeal  from  the  decision  of  the  col- 
lector or  other  officer,  or  from  any  board  of  ap- 
praisers provided  for  in  the  Act;  and  its  opera- 
tion is  not  confined  to  rulings  and  decisions  of 
the  collector  from  which  an  appeal  lies  ulti- 
mately to  the  circuit  court. 

We  held  in  Pafoavant  v.  United  States,  148 
U.  S.  214  [87:  426],  that  the  Act  of  June  10, 
1890,  conferred  no  jurisdiction  upon  the  cir- 
cuit courts  of  the  United  States,  on  the  applica- 
tion of  dissatisfied  importers,  to  review  and 
reverse  a  decision  of  a  board  of  general  apprais- 
ers ascertaining  and  fixing  the  dutiable  value 
of  imported  g(K)ds,  when  such  board  has  acted 
in  pursuance  of  law,  and  without  fraud  or 
other  misconduct  from  which  bad  faith  could 
be  implied;  but  it  does  not  result  from  that 
conclusion  that  in  such  cases  the  collector  is 
still  subject  to  suit. 

In  Ex  parte  Fassett,  142  U.  S.  479  [85: 1087], 
the  question  arose  as  to  whether  a  British  built 
steam  pleasure  yacht,  purchased  in  England  by 
a  citizen  of  the  Unitea  States,  and  duly  entered 
at  the  port  of  New  York,  was  liable  to  duly  as 
an  imported  article;  and  it  was  held  that,  as 
the  owner,  in  order  to  have  the  benefit  of  pro- 
ceedings under  the  Act  of  June  10, 1890,  would 
have  been  obliged  to  concede  that  the  Teasel 
was  imported  merchandise  and  to  make  entry 
of  her  as  such,  which  was  theTcryquestioiiiii 
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coDtentioD.  Le  had  pursued  the  proper  remedy 
by  filinje;  his  libel  in  tbe  District  Court  of  the 
United  States  for  tbe  Souibern  District  of  New 
York,  which  bad  jurisdictioo  of  ibe  vesse),  ud- 
der  tbe  circumstauccs  disclosed,  by  virtue  of 
aection  934  of  the  Revised  Statutes. 

In  R(pbcrt9on  v.  Frank  Brotlnn  Co.  132  U.  8. 
17  [33;  2:^6J,  Oelbermann  v.  Merritt,  123  U.  S. 
856  [31: 164],  aud  other  cases  cited  for  plain- 
tiffs in  error,  it  was  decided  that  while  tbe  gen- 
eral rule,  that  the  valuation  of  merchandise 
made  by  tbe  appraiser,  and  unappealed  from, 
is  conclusive,  tbe  appraisement  was  subject  to 
being  impeached  on  grounds  therein  indicated, 
but  these*  ca.ses  were  adjudicated  while  section 
605]  3011  of  tbe  Revised  "Statutes  was  still 
in  force,  and  in  view  of  tbe  provision  therein 
made  for  suits  airainst  the  collector. 

We  are  of  opinion  that  this  action  would  not 
He  at  common  law,  the  money  being  required 
by  section  8010  to  be  paid  into  the  Treasury; 
that  it  was  not  authorized  by  statute;  and  that 
the  question  of  jurisdiction  certified  was  prop- 
erly answered  by  tbe  circuit  court  in  tbe  neg- 
ative. 

Judgment  afflrmed, 

Mr.  Justice  Jackson  was  absent  when  this 
nase  was  submitted,  and  took  no  part  in  its  de- 
cision. 


CHARLES    C.   WORTniNGTON  Bt  al., 

F%ff»,  in  Err., 

V. 

CITY  OP  BOSTON. 

(See  8.  C.  Beporter*8  ed.  695-707.1 
City,  when  bound  by  contract. 

A  city  is  bound  by  ft  oontraot  made  by  its  water 
board,  without  first  advertiainir  for  proposals  by 
bidders  as  required  by  an  ordinance  of  the  city, 
where  it  was  made  by  special  authority  of  the 
city  council  and  mayor. 

[No.  812.] 
SubmitUd  March  XO,  tl,  1894,    Decided  April 

9, 1894. 

IN  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  to 
review  a  judgment  in  favor  of  the  defendant, 
the  City  of  Boston,  in  an  action  brought  by 
Charles  C.  Worthington  et  at.,  plaintiffs,  up- 
on a  written  agreement  made  between  them 
and  the  Boston  Water  Board.  Reversed,  and 
eauH  remanded  with  directions  to  enter  judg- 
ment infawr  of  the  plaintiff^. 

See  same  case  below.  41  Fed.  Rep.  23, 

The  Facta  are  stated  in  the  opinion. 

Mr.Qeorge  F.  Edmunds,  for  plaintiff  in 
error: 

The  statutes  of  Massachusetts  did  not  re- 
quire any  advertisement  for  work  of  this  char- 
acter in  any  case. 

The  city  council  had  as  complete  authority 
over  the  subject  as  any  private  person  wouM 
have  over  bis  own  business. 

The  water  board  was  the  mere  creature  and 


Votu.—Ab  to  contracts,  their  interpretation  and 
r^iiidUy,  see  note  to  Dell  v.  Brucn,  11:89. 

As  to  constructUm  of  written  contracts;  how  far 
a  tjuestUm  for  t/ie  eourt^see  note  to  Ward  v.  Unitod 
8Utes,iS0:793. 
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agent  of  the  city  council,  subject  in  all  respects 
to  its  control  and  direction. 

The  whole  case  is  one  of  a  general  agency, 
under  general  instructions,  with  a  complete 
power  of  control  by  the  principal  in  such 
special  instances  as  it  might  think  fit  in  de- 
parting from  the  general  instructions,  as  the 
occasion  should  seem  to  require. 

The  council  bad  authority  to  make  this  ar- 
rangement without  advertisement  and  in  its 
own  discretion. 

As  tbe  water  board  had  complete  general 
authority  over  the  whole  subject  of  increa.sing 
and  improving  the  water  service  acronling  to 
its  own  discretion,  unless  interfered  with  by 
the  council,  it  might  have  made  the  contract 
with  tbe  plaintilTs  tliat  it  did  make  for  these 
s{)ecial  machines  without  tbe  aid  of  special 
order. 

Tarnold  v.  Tjiwrence,  15  Kan.  126;  Uobart 
T.  Iktroit,  17  Mich.  246;  Atty.  Oen.  v.  De 
troit,  26  Mich.  263;  Rr  iJ'Kjro,  50  JN.  Y.  515; 
Nicolson  Pav.  Co..  v.  Painter,  85  Cal.  6d9; 
Zottman  v.  San  Francisco,  20  Cal.  06,  81  Am. 
Dec.  96;  Dean  v.  Charlton,  23  Wis.  590,  99 
Am.  Dec.  205;  Burgess  v.  Jejf'erson,  21  La. 
Ann.  143. 

Mr.  Andrew  J.  Bailey,  for  defendant 
in  error: 

The  ordinance  cited  provides  that  the  Bos- 
ton Water  Board  shall  not  make  any  contract 
c<^timated  to  involve  more  than  ten  thousand 
(iolUrs  until  it  has  advertised  for  proposals 
therefore,  and  all  persons  having  to  do  with 
the  city  must  take  notice  of  the  ordinance. 

Beiand  v.  LowtU,  3  Allen,  408.  81  Am.  Dec. 
670;  Taylor  v.  LambertciUe,  43  N.  J.  Eq.  107. 

Tbe  Boston  Water  Board  not  having  com- 
plied with  this  ordinance,  tbe  contract  made 
by  it,  was  not  the  contract  of  the  city,  and  is 
not  binding  upon  it 

Brady  v.  JSew  York,  20  N.  Y.  812;  Nieolson 
Pat.Co.  V.  Painter,  35  Cal.  699;  Zottman  v.  ISan 
Francisco,  20  Cal.  99-102;  Dean  v.  x^harlton,  23 
Wis.  590,  99  Am.  Dec.  2C5;  Dolan  v.  New  York, 
4  Abb.  Pr.  N.  S.  397;  Pierce  v.  United  SUites 
{'*The  Floyd  Acceptances'*)  74  U.  8.  7  Wall. 
676  (19: 173);  Re  tkjger,  46  N.  Y.  100;  Tj>ieell 
Five  Cent.  Sav.  Bank  v.  Winchester,  8  Allen. 
109;  Palmer  v.  naterhill,  98  Mass.  487;  Balti 
more  v.  Eschhach,  18  Md.  282;  Dibble  v.  Neto 
i/aten,  56  Conn.  199;  Salem  Bank  v.  Qlou 
cester  Bank,  17  Mass.  29.  9  Am.  Dec.  Ill; 
Moran  v.  Miami  County  Comrs.  67  U.  8.  2 
Black,  725  (17::j44);  Agaxenm  JSnt.  Bank  v. 
South  Ihtdfey,  128  Mass.  606;  McClure  v.  Qjt 
ford  Twp.  94  U.  S.  429  (24: 129);  Borton  v. 
Thompson,  71  N.  Y.  513. 

The  fact  stated  in  the  sixteenth  clause  of  tbe 
statement  of  facts  has  no  bearing  on  this  case. 

lintler  v.  CharUstown,  7  Gray,  12;  Sikes  v. 
Batfield,  13  Gray,  347. 

The  order  did  not  annul  or  repeal  the  ordi- 
nance cited. 

Third  Nat.  Bank  of  St.  Tx>uis  v.  Harrison, 
8  Fed.  Rep.  721;  Chicaqo,  M.  <fc  St.  P.  R.  Co. 
v.  United  States,  127  U.  S.  405  (32: 180);  United 
States  Y.  Benson,  81  Fed.  Uop.  890  891):  Chac 
Beoug  V.  United  States,  112  U.  S.  536  549  (28: 
770-773):  Gilson  v.  Emery,  U  Gra>.  430. 

Nor  can  there  be  any  claim  of  a  ratification 
j  by  the  city. 
1      Turney  v.  Bridgeport,  55  Conn.  412. 


<i05-698 


Supreme  Colrt  or  the  United  States. 


Oct.  Term. 


Mr.  Justice  Harlan  delivered  the  opiDion 
of  tbe  court: 

Tbe  plaintiffs  in  error,  as  surviving;  partners 
of  a  firm  doing  busioiss  under  the  name  of 
Henry  R  Woriliin^ton,  brought  tbis  action 
upou  a  written  agreement  concluded,  May  19, 
1885.  between  tblil  firm  and  the  Boston  \Vaier 
Boara— tbe  latter  assuming  to  act  on  bebalf 
of  tbe  city  of  Boston. 

This  agreement  involved  tbe  expenditure  of 
a  large  sum  of  money  for  pumping  engines  and 
macbinery  in  connection  with  tbe  "bigb-serv- 
ice"  extension  of  tbe  water  works  of  the  city, 
and  was  made  without  an  advertisement  for 
proposals  by  bidders. 

GSMS]  *Tbe  court  below  tried  tbe  case  without 
a  jury  pursuant  to  a  written  stipulation  of  tbe 
pnriies.  and,  being  of  opinion  tbat  without 
aucb  advertisement  tbe  Water  Board  had  no 
authority  to  make  tbe  agreement,  gave  Juds- 
inent  in  favor  of  tbe  city.  41  Fed.  Hop.  23. 
Whether  tbe  Water  Board  bad  sucb  nuthority 
depends  upon  certain  facts  set  forth  in  an 
agreed  statement  of  the  parties.  These  facts 
are  as  follows: 

Tbe  city  of  Boston  previous  to,  and  ever 
since,  tbe  year  1875  was  authorized  to  take 
water  from  Lnke  Cocbituate,  Sudbury  river, 
and  Mystic  lake,  to  build  and  maintain  aque- 
ducts, dnms,  reservoirs,  and  to  lay  pipes,  cstsib 
lish  liydrants,  and  supply  its  inbabitunts  with 
water*  in  sucb  manner  and  bj  sucb  agents,  offi- 
cers, and  servants  as  the  city  council  should 
from  time  to  time  direct;  and  previous  to  1875 
it  had  estnblisbed  tbe  Cocbituate  Water  Board 
and  the  Mystic  Water  Board  to  exercisr  tho^e 
powers,  subject  to  the  ordinances  and  orders 
of  the  city. 

By  chapter  80  of  the  statutes  of  Massachu- 
setts, in  force  in  1873,  it  was  provided:  "Tbe 
city  coun<  il  of  the  city  of  Boston  may  establish 
by  ordinnnce  a  water  board  to  be  known  as 
the  Boston  Water  Board,  consisting  of  three 
able  and  dis^creet  persons  to  be  appointed  by 
the  mayor,  with  tbe  advice  and  consent  of  tbe 
city  council,  aud  to  receive  sucb  compensation 
fts  tbe  city  council  may  from  time  to  time  de- 
termine. Tbe  said  board  may  be  empowered 
by  said  city  council  to  exercise  all  or  anv  of 
the  powers  conferred  by  tbe  statutes  or  tbe 
.commcnwcalib  upon  the  city  of  Boston,  with 
reference  to  supplyinc  said  city  with  water,  or 
of  the  Coebiiuute  and  Mystic  wafer  boards, 
and  also  to  act  as  the  agent  of  tbe  city  of  Boa 
ton  in  doing  any  and  all  tbinirs  which  the  city 
is  now  authorized  to  do  in  lelation  to  tbe  tak 
ing  of  lands,  waier  rights,  and  other  property, 
and  tbe  esiablisbnicnt  and  maintenance  of 
wr»rks  and  appliances  for  supplying  the  city  of 
Boston  or  other  cities  and  towns  with  pure 
water,  and  tbe  said  Boston  Water  Board  shall, 
so  far  as  the  city  council  of  said  cit}'  may  by 
ordiunnrc  presciibe,  succeed  to  all  the  powers 
and  duties  formerlv  vested  in  the  Cocuituate 
Water  Hc^nrd  and  Mvstic  Water  Board." 
«07 1  *0n  the22d  day  of  March.  1816.  the  city 
council  of  Boston,  with  the  approval  of  tbe 
mayor,  passed  an  ordinance  that  was  in  force 
when  the  agreement  in  question  was  made,  and 
which,  among  other  things,  provided:  "There 
shall  be  a  board  to  be  known  as  the  Boston 
Water  B<;ard  and  to  consist  of  three  members. 
Sni'd  boMrd  ahaU  have  and  exercise  all  the 
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powers  so  far  as  such  powers  can  be  legally 
delegated  by  the  city  council,  which  were 
granted  to  the  city  by  or  are  held  by  tbe  city 
under  chapter  one  hundred  and  sixty-  seven  of 
the  statutes  of  tbe  commonwealth  of  the  year 
eighteen  hundred  and  forty  six,  chapter  one 
hundred  and  seventy -seven  of  the  said  statutes 
of  tbe  year  eighteen  hundred  and  seventy  two, 
and  by  or  under  any  and  all  statutes  in  addi- 
tion, to  either  of  the  Ixjfore  mentioned  chap- 
ters, subject,  however,  to  the  authority  of  the 
city  council  from  time  to  time,  by  ordinanc-es, 
orders,  or  resolutions,  to  instruct  said  board, 
and  to  change  and  limit  their  powers.  Said 
board  may,  subject  to  the  approval  of  tbe 
mayor,  sell  or  lease  such  of  tbe  property  con- 
nected with  the  water  works  as  they  deem  ex- 
pedient, and  all  necessary  deeds  and  leases 
shall  be  executed  by  tbe  mayor  and  count.r- 
signed  by  the  chairman  of  said  bonrd.  No 
contract  or  purchase  which  is  estimated  to  in- 
volve an  expenditure  of  more  than  ten  thous- 
and dollars,  except  a  contract  for  the  lading 
of  pipe,  shall  be  made  by  the  said  board  until 
they  have  advertised,  as  hereinafter  provided, 
for  sealed  proposals  thereof.  .  .  .  All  pro- 
posals shall  he  publicly  opened  at  the  time  and 
phioe  designated  in  the  advenisement,  and  tbe 
said  board  may  reject  any  or  all  bids  which 
are  offered,  and  it  siiall  be  their  duty  to  reject 
tbe  bids  of  all  irresponsible  parties." 

For  several  years  prior  to  1884  tbe  question 
of  extending  the  high  service   works  of  the 
Corhitua'e   Wa'cr  l>epartuient,  which    com 
prised  a  part  of  tbe  city  water  works,   was 
before  tbe  city  council. 

In  1881,  tbe  Water  Bonrd  submitted  to  the 
council  the  following  estimate  of  the  cost  of 
sucb  extension:  "For  engine  buildings,  wells, 
engine  foundations,  etc.,  $149,000;  one  engine, 
capacity  10,000,000  callous,  $75,000;  one  relief 
engine,  capacity  *5,000.000gallons(bascd[O»8 
on  using  one  of  Mystic  pumping  engines)  $18,- 
000;  I'lnds  and  reservoir  (No.  1)  capacity  15,- 
000.000  gallons.  $169,000;  land  damages  for 
reservoir  (No.  8)  and  pipe  line,  $28,0()0;  pipe 
mains,  force  and  supply,  $'**37,00();  add  10  per 
cent  for  superintendence,  engineering  and  con- 
tingencies. $($7,000;  total.  $743,600.'^ 

Tbe  Water  Board,  November  17,  1884,  suh- 
milted  to  tbe  council  another  estimate  of  the 
cost  of  sucb  extension,  as  follows:  **  For  engine 
buildings,  wells,  engine  foundation,  connection 
chamber,  $142,000:  one  engine,  capacity  10,- 
000.000  gallons.  $00,000;  one  relief  engine,  ca- 
pacity 5,000.000  gallons,  $2r),0lK);  land  and  res- 
ervoir, capacity  15.000.000  gallons,  includiiig 
gate  chamber, $2 10, 000;  land  damage.**  for  reser- 
voir No.  3,  $JS,000,  pipe  mains,  force  and 
supply,  $231,000;  add  10  per  cent  engineering 
and  contingencies.  $69.C00:   total,  $765,6'»0.'* 

On  December  23,  18:54,  an  order  was  duly 
passed  by  tbe  city  cotiucil.  and  approved  by 
the  mayor,  to  this  effect.  **  Ordered,  That 
tbe  city  treasurer  be  authorized  to  borrow, 
under  tbe  direction  of  tbe  committee  on  finance, 
and  at  such  a  rate  of  interest  as  they  shall  de- 
termine, tbe  sum  of  $766,000,  which  sum  l^ 
hereby  appropriated,  and  the  Boston  Water 
Board  is  authorized  to  expend  the  same  for 
the  extension  of  the  high  service  works  of  the 
Cocbituate  Water  Department." 

On  December  81.  1884,  the  City  Engineer, 
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Heniy  M.  Wight  man,  addressed  to  (he  Water 
Board  a  letter,  in  which  he  said:  '*  The  board 
should  determine  the  pumping  engine  it  will 
use.  as  such  determination  is  necessary  before 
A  plan  of  the  pumping  station  can  M  made. 
I  am  of  the  opinion  that  the  improved  Worth- 
ington  engine  will  prove  the  most  advanta 
^eous  for  the  city,  and  as  a  three  million  gallon 
engine  of  this  type  is  running  at  the  Worthing 
ton  pump  woiks  in  New  York,  it  would  be 
advisable  for  the  board  to  examine  this  engine 
before  any  decision  is  made." 

The  Water  Board  adopted  plans  and  specifi- 
cations for  the  proposed  extension,  requiring, 
among  other  things,  two  engines  of  the  daily 
cupncily  of  live  million  and  len  million  gallons, 
respectively,  estininted  by  the  board  to  cost 
from  $85,000  to  |93,0<)0,  and  the  discontinu- 
OS^OJ  ancc  of  the  pumping  station  on  *Elm- 
wo(>(i  street,  at  the  Highlands,  and  the  engines 
and  machinery  therein.  And  on  theSd  day  of 
April,  1885,  it  sent  this  communication  to  the 
city  council:  **Tbc  plans  for  the  extension  of 
high  service,  as  detailed  ex-City  Engineer, 
Joseph  P.  Davis,  and  the  late  City  En^'iiiecr, 
Jlenry  M.  Wight  man,  require  the  establish- 
men!  of  a  new  pumping  station  at  Chestnut 
Hill  of  lamer  capacity  than  the  present 
ODC  at  the  Uighlbnds,  and  the  discontinu- 
ance of  the  latter.  Mr.  Wightman,  after  a 
cnn  ful  exanjinntion  of  the  mutter,  couclud- 
id  that  it  would  be  advantageous  for  the 
city  to  exclianL^e  if  possible  the  small  engines 
now  in  use  for  the  larger  ones  required  in  the 
extension  of  the  high  service,  and  so  recom- 
nic>uilc(l  to  the  l)oard.  We  therefore  ask 
*  That  the  Water  Board  be  authorized  to  ex- 
change such  pumping  engines  and  machinery 
as  are  inadequate  or  of  insufficient  capacity, 
for  those  of  the  capacity  required  by  the  plans 
and  estimates  of  the  new  high-service  exten- 
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hwn. 

On  April  20.  1885,  the  following  order,  pre- 
pared hy  the  chairman  of  the  Water  Board, 
and  which  had  duly  passed  both  branches  of 
the  city  council,  was  approved  by  the  mavor: 
*•  Ordired,  That  the  Water  Board  be  author- 
ized to  exchange  such  pumping  engines  and 
machinery  as  are  inadequate  or  of  insufficient 
capacity  for  those  of  the  capacity  required  by 
the  plans  and  estimate  of  the  new  high-service 
extension,  the  expense  of  such  exchange  to  be 
charged  to  the  appropriation  for  high  service 
extension." 

On  April  21,  1885,  the  Water  Board  visited 
New  York  and  examined  the  improved  or  high 
duly  Worihiugton  engine,  and  other  engines 
iu  New  York,  Philadelphia,  and  Brooklyn,  all 
of  which  rhey  had  done  several  times  before 
sul)8eqncntly  to  January  1, 18&5,  and  on  the  pre- 
vious visits  had  t>een  accomp  »nied  by  the  City 
Engineer;  and  on  April  24,  1885.  received 
from  the  firm  of  Henry  II.  Worthington  the 
following  propo-al.  sent  at  the  suggestion  of 
the  Chairman  of  the  Water  Board  in  accord- 
ance with  the  recommendation  of  the  City  En- 
gineer as  above  st't  forth:  **  We  beg  leave  to 
submit  the  following  proposal:  For  $106,575, 
will  furnish  and  erect  the  pumps,  etc..  ready 
700]  for  continuous  service.  Whole  to  *ihe 
iatisfaction  of  theCily  Engineer.and  under  such 
speeificalioDS  as  to  details  as  may  hereafter  be 
agreed    upon.     Above  price  on  assumption 
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that  we  ore  to  receive  other  engines  and  boilen 
on  Elm  wood  sireet.  Boilers  according  to  speci- 
fications accompanying — also  feeding  appa- 
ratus. We  guarantee  100,000,000  foot  pounds 
with  100  pounds  of  coal.  Atoo  materials  and 
labor  shall  be  first  class  and  equal  to  any  other 
work  furnished  by  ua.  We  agree  to  complete 
work  in  eight  months  from  date  of  aigninff 
contract."  On  the  same  day  the  Water  Boara 
returned  the  following  answer:  "Your  pro- 
posal of  A|)ril  24,  1885,  to  furnish  high  service 
pumping  plant  for  the  city  of  Boston  for  the 
sum  of  one  hundred  and  six  thousand  five 
hundred  and  seventy-flve  dollars  (#106,575)  la 
hereby  accepted  under  the  conditions  that  the 
detailed  specifications  and  terms  of  the  con- 
tract for  the  above  memioned  work  shall  be 
satisfactory  to  both  parties  concerned  in  the 
said  proposal;  it  being  understood  that  the 
present  pumping  plant  at  the  Elm  wood  sta- 
tion is  to  be  exchanged,  as  per  the  terms  of 
your  propn^iii(»n." 

The  **otl»er  engines  and  boilers"  and  "pump- 
ing plant"  above  referred  to  were  the  engines 
and  machinery  of  the  pumping  station  on 
Klmwood  street  at  the  Highlands,  that  were 
to  be  discontinued,  and  consisted  of  one  small 
low  duty  Worthington  engine,  made  in  1878, 
and  of  the  daily  capacity  of  8,000,000  gallons, 
and  one  engine  and  two  boilers  made  by  the 
Boston  Machine  Company,  said  engine  being 
made  in  1870,  and  of  tne  daily  capacity  of 
1,800.000  gallons— all  of  the  aggregate  value 
of  *3500. 

The  distinguishing  feature  of  the  improved 
or  high  duty  Worthington  ensrine  was  a  '^high- 
duty"  attachment,  the  patent  for  which  was 
owned  and  used  exclusively  by  the  phiintiiTs. 
This  device,  so  far  as  the  parties  to  this  suit 
knew,  was  the  only  one  beside  a  fly  wheel  that 
secured  high  economy  of  steam  and  fuel  by 
enabling  the  steam  to  be  cut  off  from  the 
cylinder  at  an  early  point  in  the  stroke  of  the 
piston  without  causing  a  loss  of  speed;  the 
effect  of  plaintiff's  device  and  of  the  fiy- wheel, 
together  with  the  expansion  of  the  steam  left  in 
the  cylinder,  being  to  carry  the  piston  through 
the  ^remainder  of  its  stroke  without  loss  [701 
of  speed.  It  avoided  the  vibration  on  the 
water  column  incident  to  the  use  of  a  crank 
and  fly  wheel,  and  could  be  used  on  the  du- 
plex low-duty  Worthington  encine  the  motion 
was  such  that  a  fly  wheel  could  not  be  used 
with  it.  The  duplex  high-duty  or  low-duty 
Worthington  engine  was  the  only  form  of  en- 
fifine  that  secured  an  absolutely  steady  and 
regular  flow  of  water,  and  whose  steadiness 
and  regularity  of  flow  was  in  no  way  depend- 
ent on  speed,  and  the  low  duty  duplex  etiginc 
was,  January  1,  188  sand  ever  since  has  been, 
manufacture  by  other  parlies  besides  the 
plaintiffs. 

The  plaintiffs  had  knowledge  of  the  above 
ordinance  requiring  advertisement  for  pro 
pasals,  but  were  informed  by  the  chairman  of 
the  Water  Board  that  the  order  of  April  20, 
1885. avoided  any  necesj.ily  of  advertising  in 
this  instance;  and  on  May  19, 1885,  the  Board, 
in  the  name  of  and  claiming  to  act  for  the  de- 
fendant, and  whose  whole  authority  in  the 
premises,  if  any  it  had,  was  deriveil  from  the 
orders,  ordinances,  and  statutes  referred  to, 
and  the  plain liffs' firm,  without  any  adve*** ''*'*- 
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meDt  for  proposals,  entered  into  a  contract  the 
materia]  portions  of  wbich  ^eie  that  AYorth- 
ington  should  make  and  erect  at  Cbcsinut  Ilill 
reservoir  twohii^h-duty  Worthinglon  pumping 
eneines,  one  of  ten  million  and  one  of  five 
miTlion  gallons  daily  capacity,  and  the  boilers 
and  appurtenances  for  the  same;  that  the  de- 
fendant should  pay  the  plaintiffs  therefor  the 
aum  of  $106,575,  and  the  pumping  machinery, 
boilers,  and  all  their  appurtenances  then  lo- 
cated in  the  Highland  pumping  station,  and 
valued  at  $3500,  were  to  become  the  properly 
of  the  contractors. 

That  agreement  provided  for  payments  to  the 
contractors  as  follows:  Twenty  per  cent  of  the 
contract  price  to  be  paid  when  the  steam  cylin- 
ders of  the  engines  were  cast;  fifteen  per  cent, 
when  the  water  cylinders  were  cast;  fifteen  per 
cent,  when  the  stcam.cylinders  of  the  engines 
were  bored  and  planed;  fifteen  per  cent,  when 
both  engines  were  erected;  and  fifteen  per  cent, 
when  the  boilers  and  engines  were  delivered  at 
the  pumping  station  at  Chestnut  Hill  reservoir 
in  Boston;  such  payments  not  to  be  made  or  de- 
702]  manded  unless  the  work  *was  progress- 
ing faithfully  and  to  the  satisfaction  of  the  city 
engineer.  The  balanoe  of  the  money  due  the 
contractor  was  to  be  paid,  and  the  pumping 
machinery  at  the  Highland  pumping  station 
was  to  become  the  contractor's  property,  upon 
the  completion  of  the  entire  work  according  to 
the  terms  of  the  agreement,  and  "its  connection 
to  the  high-service  system  of  the  city  of  Boston, 
all  to  the  satisfaction  of  the  said  engineer." 

On  the  date  of  the  execution  of  the  agree- 
ment a  bond  in  the  sum  of  $25,000,  with 
sureties,  running  to  the  city  of  Boston,  was  de- 
livered to  the  Water  Board  to  secure  the  faith- 
ful performance  of  the  contract.  This  bond 
was  accepted  for  the  city  by  the  Board  and  at- 
tached to  the  contract,  and,when  this  action  was 
brought,  was  in  possession  of  the  city  auditor. 

The  pumping  engines  and  machmery  called 
for  by  the  contract  were  of  a  capacity  required 
by  the  plans  and  specifications  for  the  new 
bigh-service  extension,  and  were  capable  of 
doing  the  work  contemplated  by  the  orders  of 
December  28,  1884,  and  April  20,  1885.  The 
expenditure  for  piping  was  less  than  the  esti- 
mate therefor,  and  the  entire  amount  expended 
and  agreed  to  l)e  expended  for  the  new  high- 
service  extension  by  the  Water  Board  did  not 
exceed  the  whole  sum  tppropriated  for  that 
puipose. 

The  plaintiffs,  before  the  commencement  of 
this  action,  bad  performed  so  much  of  the 
work  described  in  the  contract  as  entitled  them 
to  receive  65  per  cent  of  the  contract  price, 
and  notified  the  defendant  that  they  were  ready 
and  willing  to  deliver  the  engines  and  boilers 
and  perform  the  remainder  of  the  work  de- 
scribed in  the  contract;  but  the  defendant  had 
refused  to  receive  the  same,  or  to  pay  any  of 
the  installments  named  in  the  contract,  al- 
though requested  so  to  do,  and  notified  the 
plaintiffs  that  it  would  not  allow  said  engines 
and  boilers  to  be  delivered,  and  would  not  pay 
for  the  same. 

In  the  year  1877,   the   Water  Board   and 
Henry  R  Worthinglon  contracted  for  an  en- 
gine, at  a  cost  of  $20,000,  without  advertising 
therefor,  and  the  price  stipulated  therein  was 
pnifi  br  the  dtj. 
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The  facts,  set  forth  in  the  written  stipula- 
tion of  the  parties,  bring  this  case  wiihin  very 
narrow  limits. 

*Tl»e  grant  of  power  to  the  Water  [704 
Board,  by  the  ordinance  of  March  22,  1876,  was 
subject  to  the  right  of  the  city  council,  ifrom 
time  to  time,  by  ordinances,  orders,  or  resolu- 
tions, to  instruct  the  Board,  and  to  change  and 
limit  its  authority,  and,  also,  to  the  condition 
that  no  contract  or  purchase,  estimated  to  in 
volve  an  expenditure  of  more  than  ten  thousand 
dollars,  except  a  contract  for  the  laying  of  pipe, 
should  be  made  without  an  advertisement  for 
sealed  proposals  in  the  mode  prescribed  by 
that  ordinance. 

The  contract  in  question  did  involve  an 
expenditure  of  more  than  ten  thousand  dol- 
lars, and,  therefore,  was  one  not  within  the 
authority  of  the  Water  Board  to  make,  with- 
out first  advertising  for  sealed  proposals,  un- 
less, as  the  plaintiffs  contend,  the  city  council 
intended,  by  the  ordinance  of  April  20.  18^, 
to  dispense  with  advertising  for  proposals  for 
exchanging  such  pumping  engines  and  ma^ 
chinery  as  were  found  to  be  inadequate  or  in- 
sufiScient,  for  engines  and  machineiy  required 
by  the  plans  and  specifications  oi  the  new 
high-service  extension. 

We  are  of  opinion  that  the  contention  of  the 
plaintiffs  rests  upon  a  sound  interpretation  o( 
the  ordinance  of  1885.  The  city  council  was 
empowered  by  the  statutes  of  the  common 
wealth  to  create  a  Water  Board  with  author- 
ity to  exercise  all  the  powers  the  city  could 
exercise  for  the  purpose  of  supplying  the 
municipality  with  water,  and  to  act  as  the 
agent  oif  the  city  in  establishing  and  maintain- 
ing works  and  appliances  to  that  end.  The 
city  council  having  conferred  upon  the  Water 
Board,  subject  to  the  conditions  named,  all 
the  authority  the  city  had  in  respect  to  such 
matters,  that  Board  could  have  obtained,  by 
exchange,  the  new  engines  and  machinery 
specified  in  the  agreement  in  question,  upon 
duly  advertising  for  sealed  proposals.  It 
would  seem,  therefore,  that  the  only  object  of 
the  ordinance  of  1885  could  have  been  to 
enable  the  Water  Boanl  to  effect  such  ex- 
change by  contract,  without  advertising  for 
proposals. 

And  there  were  reasons  why  that  course 
should  be  pursued,  if  the  intention  was  to  se- 
cure, for  the  purposesof  the  high  service  exten- 
sion, the  improved  or  high  duty  Worthinsrion 
^engine.  The  patent  for  that  engine  was  [705 
owned  and  exclusively  used  by  the  firm  of 
Henry  R.  Worthington.  and  the  beneficial  re- 
sults ordinarilv  attending  sealed  proposals  by 
competing  bidders  could  not  have  been  ob- 
tained in  this  instance  by  advertisement.  Noth- 
ing could  have  been  gained  for  the  city  by 
competition  among  bidders,  one  of  whom  only 
was  entitled  to  use  the  patented  engine  it  de- 
sired to  obtain. 

The  city  council  had  been  fully  informed 
by  the  Water  Board  of  the  cost  of  the  high- 
service  extension.  The  city  engineer  had  r» 
commended  the  purchase  of  the  improved 
Worthinglon  engine.  And  the  city  council 
could  not  have  bi>en  ignorant  of  the  fact  that 
the  proposed  new  engines  and  machinery 
would  cost  not  far  from  $100,000,  and  that 
plans  and  specifications,  involving  an  expendi- 
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tare  of  about  that  amouot,  had  been  adopted 
by  the  Water  Board  with  the  api>roval  of  the 
city  engineer.  It  wan  distinctly  informed  by 
the  Board  that  the  city  engineer  had  carefully 
considered  the  whole  matter,  and  was  of  opin- 
ion that  the  public  interests  would  be  promoted 
if  the  small  engines  then  in  use  were  dispensed 
with  altogether,  by  "exchange  if  possible/' 
and  the  larger  ones,  required  in  the  extension 
of  the  high  service,  substituted  for  them.  The 
city  council  was,  therefore,  asked  to  give  the 
board  authority  '*to  exchange"  such  pumping 
engines  and  machinery  as  were  inadequate  or 
insufficient  for  such  as  were  required  by  the 
plans  and  estimates  of  the  new  high-service 
extension — an  authority  that  need  not  have 
been  specially  conferred,  if  the  Board  was  to 
pursue  the  method  of  advertising  for  proposals. 
The  authority  asked  was  given,  not  generally, 
but  with  express  reference  to  particular  plans 
and  estimates,  the  expense  of  the  exchange  to 
be  charged  "to  the  appropriation  for  high 
service  extension."  As  that  appropriation  was 
based  upon  estimates  furnished  by  the  Water 
Board  to  the  city  council;  as  those  estimates 
upon  their  face  showed  that  the  expense  of 
engines  and  machinery  required  in  the  high- 
aemce  extension  would  be  larse  in  comparison 
with  the  value  of  the  small  engines  and  machine 
ry  then  in  use  and  which  were  to  be  discontin- 
ued, the  suggestion  that  the  city  couocil  could 
not  have  contemplated  an  "exchange*'  of 
706]  engines  *and  machinery  worth  only 
t3500  for  engiues  and  machinery  worth  over 
$100,000,  is  of  little  moment.  It  is  manifest 
that  the  city  council  was  aware,  when  it  passed 
the  ordinance  of  April  20.  1885.  that  the  Water 
Board  had  in  mind  the  new  improved  or  bieb- 
duty  Worthington  engine.  Interpreting  that 
ordinance  in  the  light  of  all  the  circumstances 
preceding  and  attending  its  passage,  we  are 
not  at  liberty  to  doubt  that  the  city  council 
was  aware  of  the  recommendations  of  the  city 
engineer,  or  that  the  objecl  of  the  ordinance 
was  to  enable  the  Water  Board,  by  contract, 
without  advertising  for  sealed  proposals  from 
bidders,  to  exchange  the  engine^^  and  machin- 
ery then  in  use  for  the  new  and  improved 
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Worthington  engine,  exclusively  manufao- 
tureil  by' the  firm  of  Henry  R  Worthington. 
The  Water  Board  was  authorized  by  that  or- 
dinance to  create  a  debt  for  engines  and  ma- 
chinery, not  without  restriction  as  to  cost,  but 
of  the  capacity  "required  by  the  plans  and 
estimates  of  t|ie  high  service  extension,"  less- 
ened by  such  amount  as  could  be  obtained, 
in  exchange,  for  the  insufficient  engines  and 
machinery  then  in  use.  The  city  council  thua 
had  in  view  the  value  of  the  inadequate  en- 
gines and  machinery  then  in  use.  and  the  value 
of  the  new  engines  and  machines:  the  cost  of 
the  latter  being  made  known  to  them  by  the 

elans  and  estimates  submitted  by  the  Water 
Oard.  The  better  interpretation  of  the  or- 
dinance of  1885,  is,  therefore,  that  the  ex- 
change, authorized  to  be  made,  was  expected 
to  be  accomplished  without  resorting  to  an  ad- 
vertisement for  proposals. 

This  conclusion  has  been  reached  independ- 
ently of  the  fact  that  some  years  before  the 
present  transaction  the  city  paid  the  sum  of 
$20,000  for  an  engine  obtained  by  the  Water 
Board  from  Henry  R.  Worthington,  by  con- 
tract, without  advertising  for  proposals.  A 
single  instance  of  that  kind,  showing  a  de- 
parture from  the  ordinance  regulating  the  sub- 
ject of  contracts  and  purchases  by  the  Water 
board,  cannot  be  allowed  to  operate  as  a  re- 
peal of  that  part  of  the  ordinance  requiring  an 
advertisement  for  proposals  where  tne  B^rd 
makes  a  contract  or  pOrchase  involving  an 
expenditure  of  more  than  ten  thousand  dol- 
lars. We  place  our  decision  in  the  present 
case  upon  what  *we  regard  the  fair  [707 
interpretation  of  the  ordinance  under  which  the 
exchange  in  question  was  made. 

It  was  agreed  that  if,  on  the  facts  stated  by 
the  parties,  the  city  was  liable,  judgment 
should  be  entered  in  favor  of  the  plaintiffs  for 
the  sum  of  $35,000,  with  interest  from  AprU 
15,  1889.  We  arc  of  opinion  the  city  is  liable 
upon  the  contract  made  by  the  Water  Board. 

The  judgment  is  reverted  and  the  cause  is  iv- 
manded,  witfi  directions  to  enter  judgment  in 
favor  of  the  plaintiffs  accordingly, 
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OCTOBER  TERM,  1893. 


[Authentloated  copy  of  opinion  record  strictly  followed,  except  aa  to  tuoh  reference  words  and 

flffures  as  are  inclosed  in  brackets.] 


THEODORE  LOWNDES.  Plff.  in  Err., 

t. 

THE  BOARD  OP  TRUSTEES    OF  THE 

TOWN  OF  HUNTINGTON. 

(Bee  8.  C.  Reporter*!  ed.  1-ai) 

SiaU  decMont— practice  in  Federal  courts-- 
land  used  for  oyster  beds — staU  rule  as  to  real 
property-descriptions  of  boundaries — land 
under  u)ater — adverse  possession^Ucense,  how 
revoked, 

1.  The  settled  rule  of  decision  in  the  courts  of  the 
state  is  controlling  as  to  the  form  of  the  action, 
the  title  of  the  plaintiff  to  submerged  lands  and 
the  special  defenses  of  the  defendant. 

t.  The  practice,  forms,  and  mode  of  proceedings 
in  actions  at  law  in  the  Federal  courts  are  re- 
quired to  conform  aa  nearly  as  may  be  to  those 
in  the  state  courts. 

8.  In  New  York  one  who  claims  the  right  to  oc- 
cupy submerged  land  for  the  cultivation  of 
oystersi  and  exercises  acts  of  ownership  there- 


upon and  olalms  an  Interest  therein,  is  a  proper 
defendant  in  an  action  for  the  possession  of  the 
premises, 
i.  As  to  the  rights  attaching  to  lands  within  the 
territorial  limits  of  the  state,  whatever  has  be- 
come a  settled  rule  of  real  property  by  the  de- 
oiMions  of  its  courts  is  conclusive  on  this  court. 

6.  If  the  language  in  the  description  of  bounda- 
ries is  clear,  that  should  control,  and  should  not 
be  narrowed  and  limited  by  any  mere  ambiguity 
in  the  subsequent  statement  of  the  appurte- 
nances to  tiie  grant. 

8.  In  a  grant  of  land  under  water,  the  term  '*the 
sound,"  named  as  a  boundary,  means  the  body 
of  water  known  by  such  name,  and  does  not  in- 
clude waters  opening  into  or  connected  there- 
with. 

7.  In  order  to  create  a  title  springing  out  of  pos- 
session, such  possefvion  must  be  adverse  and  ex- 
clusive. 

8.  An  implied  license  from  the  state  to  use  land 
under  water  for  oyster  cultivation  is  subject  to 
revocation,  and  is  revoked  by  a  notice  served 
upon  the  licensee  by  one  to  whom  the  state  has 
coded  all  its  rights. 

9.  The  title  to  the  submerged  lands  in  Huntington 
Bay  passed  to  the  town  of  Huntington  by  the 
oolooial  grants  to  that  town  and  by  the  law  of 


NOTB.— ^f  to  fwrisdidion  of  Federal  over  state 
eourf «;  neeesstty  of  Federal  question;  what  constitutes 
Federal  question,  see  note  to  Hamblin  v.  Western 
Land  Co.  37:  267. 

As  to  what  necessary  to  sonstitute  adverse  vosses- 
sion ;  requisites  of,  see  note  to  Ricard  v.  Williams. 
5:996. 

As  to  occupancy  necessary  to  constitute  advcru 
possession,  see  note  to  Ewing  v.  Burnet,  9:  624. 

15S  U.S. 


A$  to  misdescription  in  deeds:  when  it  avoids 
them:  when  does  not,  see  note  to  Wallace  ▼.  Pen- 
field,  27:  147. 

As  to  wliat  is  sufficient  delivery  of  a  deed  to  pass 
the  title,  see  note  to  Tompkins  v.  Wheeler,  10:  903. 

As  to  natural  oljects  or  needle :  which  qovems  in 
survey  of  land,  see  note  to  Newsom  v.  Pry  or,  &: 
882. 
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New  York  of  May  K),  1888,  at  least  for  the  pur- 
pose of  o\'Bier  cultivation. 

LNo.  117.] 
Argued  Dec.  18, 19,  189S.    Decided  April  16, 

1804. 

IN  ERROR  to  the  Circuit  Court  of  the  Unfed 
Sl!.te8  for  the  Eastern  Diatrict  of  New 
York,  to  review  a  judgment  in  favor  of  plnin- 
tiir.  the  lown  of  II»intin«i:too,  against  Theodore 
Lowndes,  defendant,  in  an  nciion  of  ejecimcnt, 
to  recover  lands  lying:  under  water  in  Hun 
tiiigton  Bay,  in  the  state  of  New  York.  A/- 
pnncd. 

Statement  by  Mr.  Justice  Brewer: 

On  September  1, 1888,  « he  defendant  in  error 
commenced  nn  action  in  the  supreme  court  of 
the  stale  of  New  York  for  the  county  of  Suf- 
folk. Its  complaint  alleged  that  "the  trustees 
of  tiie  fret  holders  and  commonalty  of  the  town 
of  IIuDlinirton  and  their  successors"  were  a 
body  corporate,  created  and  incorporated  by 
and  iindiT  three  cluirters  granted,  the  first  by 
ti|  *Kichaid  Nieholls,  Governor  Gfiicral  un- 
der Jame?,  Duke  of  York,  of  all  his  terri- 
tories in  America,  and  dated  Noveuiber  30, 
l(i^;t{;  the  second  by  Thomas  Doniian,  Gov- 
ernnr  General  of  the  Province  of  New  Y(»rk 
under  .lame.i  the  b'tconil,  King  of  Enirland, 
and  dated  August  2,  10^8:  ond  the  third  l»y 
IJen  jandn  Fletcher,  Governor  General  under 
AVilliam  and  Mary,  and  dated  October  5, 1094. 

It  also  alleged  that  the  plaint  ill  wus  the 
lawful  successor  of  the  said  trustees,  etc.,  and 
as  such,  and  by  virtue  of  said  patents  and 
cliarlers,  and  the  laws  of  the  state  of  New 
York,  was  the  lawful  owner  and  seised  in  fee, 
Mjbject  to  the  right  of  navicalion,  of  a  certain 
described  tract  of  land  of  about  8()0  acres,  ly- 
ing under  water  in  Huntington  Bay,  in  the 
town  of  Huntington,  and  that,  as  such  owner, 
it  was  entitled  to  the  exclusive  posse^sion  and 
use  thereof  for  oyster  cultivation. 

The  complaint  further  charged  that  the  de- 
fendant had  theretofore  exercLsed,  and  still  ex- 
ercised, acts  of  ownership  upon  said  lands, 
and  claimed  title  thereto  and  a  right  to  the 
exclusive  possession  thereof;  that  he  had 
planted,  or  caused  to  be  planted,  oysters 
thereon,  and  unlawfully  withheld  the  lands 
from  the  plaintiff. 

There  was  also  an  allegation  of  notice  to 

Suit,  and  a  prayer  for  jud(::ment  against  the 
efenrbint  for  the  imme<liate  and  exclusive 
control  of  the  premises.  The  defendant,  who 
was  a  citizen  of  the  state  of  Connecticut,  hav- 
ing been  brouaht  In  by  publicu'ion,  removed 
the  case  to  the  Circuit  Court  of  the  United 
Slates  for  the  Eastern  District  of  New  Yoik. 
In  that  court  he  filed  an  answer  denying 
plnintifl's  tide,  and  pleading  |K)S5e-sion  since 
1^'C«.  Thereafter,  on  the  14th  of  November, 
1S8!),  the  case  was  tried  before  a  jury,  and 
at  the  close  thrreof,  the  court  directed'a  ver- 
dict for  Ihe  plaintiff.  On  the  verdict  a  ju<lg- 
ment  was  duly  rendered,  and  to  nverso  such 
judgment  this  w til  of  error  was  sued  out 

Mr,  James  C.  Carter  for  plaintiff  in  er- 
ror: 
A  grant  by  the  sox^ereign  power  of  lands  un- 
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der  public  navigable  waters,  is,  in  a  high  de- 
gree, unusual  and  contrary  to  ordinarv  public 
policy.  No  conveyance  should  be  helJ  to  have 
such  an  effect  unless  it  appear  by  clear  and 
unambiguous  language  that  such  was  the  in- 
tention. 

Charles  River  Bridge  Propn.  t.  Warren 
Bridge  Froprs.  86  U.  S.  11  Pet.  420  (0:  776); 
Martinw,  Waddell,4l\J.  S.  16Pet.  809(10:997); 
Biee  v.  Minnesota  db  N.  W.  R.  Co.  66  U.  S.  I 
Black,  369  (17:150);  I^'ortluresfern  Fertilizing 
Co.  v.  Hyde  Park,  97  U.  S.  659  '24: 10:]ti);  Lnn- 
sing  V.  t^mith,  4  Wend.  9,  21  Am.  Dec.  89; 
Chenauqo  liridge  Co,  v.  JUurjhamton  Bridqi 
Co.  27  N.  Y.  87.  70  U.  8.  3  Wall.  51  (18: 137). 

The  act  of  cession  of  1888  by  the  state  of 
New  York  is  wholly  ineffective  as  a  support 
to  the  present  suit. 

This  18  an  action  of  ejectmenf,  and  can  be 
maintained  only  when  the  plaintiff  is  entitled 
to  the  posse<ision  of  the  pro|>erly. 

As  against  all  jiersons,  except  the  state  of 
New  Yoik,  therefore,  the  plaintiff  in  error  had 
a  perfect  legal  right  to  the  exclusive  occuputioQ 
and  enjoyment  of  his  bed. 

Flf'H  V.  llffjeman,  11  Wend.  42;  Decker  v. 
Fisficr,  4  Barb.  502;  J.oriidcs  v.  Dic'cerson,  84 
Barb.  586;  lUpIev.  I/^ircn,  121  N.  Y.  316. 

The  law  of  New  York  dVnul  Codr,  ^  431) 
making  it  a  misdemeanor  for  non  r^^idcnts 
either  to  plant  or  gaMier  oysters  in  tho  wat'-rs 
of  that  state  without  tlie  consent  of  tin*  owner, 
is  applicable  to  any  of  Ww  \vat<  rs  of  the  siuie 
held  in  private  owuvt-hip.  It  is  extriiiieiy 
questionable  whether  it  was  designed,  or  sboulil 
be  held,  to  extend  to  waters  owned  by  the 
state. 

The  observation  of  Bradley,  J.,  in  the  case 
of  J*eovley.  Lowndes,  130  N.  Y.  403,  if  inlend.-d 
to  include  the  state  a<  b'iug  an  owner  wa^  not 
necessary  to  the  decision,  and  was  not  to  a 
point  detinitely  argued. 

PlaintilT  in  error  pnpared  his  bed  and  henan 
his  planting  as  early  as  lb67;  he  was  a  resident 
of  the  stale  until  1872.  and,  of  course,  no  q'lrs- 
tion  could  be  made  as  to  the  perfect  acquisition 
of  his  right. 

It  was  not  the  design  of  this  section  441  of 
the  Penal  Code  to  revoke  the  license  and  |H?r 
mi«siou  under  which  the  plainiill  in  error  h:id 
acted,  upon  the  stienirth  of  which  he  had  ex- 
pended much  labor  and  money,  and  to  destroy 
the  useful  business  which  he  had  been  cairy- 
ing  on. 

It  was  no  part  of  the  purpose  of  this  enact- 
ment to  accomplish  any  revocation  of  prior 
consent. 

The  act  is  captible  of  a  reasonable  construc- 
tion and  that  is  to  apply  it  to  the  future  aniji 
not  to  the  past;  to  make  the  future  establifth- 
ment  of  beds  unlawful,  leaving  those  already 
estaolished  unaffected. 

The  unnecessary  and  unwise  discrlminn'ion 
in  this  act  between  residents  and  nun  residents 
in  respect  to  the  use  of  the  bottom  of  public 
waters  for  the  cidlivaiion  of  oysters  was  abro- 
gated by  chapter  321  of  the  La\v8  of  1893. 

}ffssrs.  David  B.  Ilill,  Thomas  To^ng^ 
0.  R.  Street  and  N.  8.  Ackerly,  for  defendaul* 
in  error: 

Huntington  Bay  is  within  the  limits  of  ibe 
patents. 

loS  U.  S. 


1893. 


Lowndes  v.  Town  op  Huntington. 


Robins  v.  Ackerly,  91  N.  Y.  98;  North  Hemp- 
itcad  V.  Thomptfon,  115  N.  Y.  635. 

The  title  to  all  lands  embraced  within  the 
<Iiscovered  terrilories  vested  in  the  king,  and 
this  title  included  as  well  the  rivers  and  seas 
within  the  international  limit  as  the  dry  lands. 

Johnwn  V.  Mcintosh,  21  U.  8.  8  Wheat.  695 
<5:  694);  Broolchaven  Trustees  v.  Strong,  60  N. 
Y.  72;  People  v.  Van  Rensselaer,  9  N.  Y.  291. 

These  waters  seem  to  have  been  called  a  har- 
bor in  early  papers.  But  haven  is  a  more 
proper  term  as  applies  to  these  waters. 

Hale,  De  Portibus  Maris;  Angell.  Tide 
Waters,  38;  Rex  v.  Bishop  of  Rochester,  1  Mod. 
195. 

Distinct  words  of  relation  in  the  king's  grant 
«re  fi^ood  to  pass  away  anything. 

Rex  V.  Bishop  of  Chester,  5  Mod.  801. 

The  patents  convey  a  good  title  to  the  lands 
under  these  waters,  subject  to  a  full  and  free 
right  of  navigation. 

Rogers  v.  Jones,  1  Wend.  238,  19  Am.  Rep. 
493;  Brookhaven  Trustees  v.  Strong,  60  W.  Y. 
72;  Hand  v.  Newton,  92  N.  Y.  88;  Southampton 
Trustees  v.  Meeox  Bay  Oyster  C5?.  116  N.  Y.  1; 
People  y.Van  Rensselaer,  9  N.  Y.  291;  Furman 
V.  Aew  York,  10  N.  Y.  667;  Towle  v.  Remsen, 
70  N.  Y.  808;  Langdon  v.  New  York,  93  N.  Y. 
134;  New  York  v.  Hart,  95  N.  Y.  443. 

It  is  the  rule  of  the  United  States  Supreme 
Court  in  cases  involving  the  question  of  title 
to  lands  wholly  within  a  state  to  follow  the 
decisions  of  the  highest  court  of  the  state  when 
those  decisions  have  been  uniform. 

Gage  v.  Pumpelly,  115  U.  8.  454  (29:  449); 
Bondurant  v.  Watson,  103  U.  8.  281  (26:  447); 
Suydam  v.  WiUinmson,  65  D.  8.  24  How.  427 
(16:  742);  Jackson  v.  Chew,  25  U.  8.  12  Wheat. 
162  (6:  580);  Beaurcguard  v.  New  OrWans,  59 
U.  S.  18  How.  497  (15:  4H9). 

The  decisions  of  the  highest  courts  of  New 
York  have  been  uniform  as  to  the  construction 
of  the  colonial  act  of  legislature  confirming 
these  grants  and  as  to  the  construction  of  the 
constitution,  and  consequently  should  be  bind- 
ing on  the  United  States  courts. 

Elmicood  V.  Mnrey,  92  U.  8.  289  (23:  710); 
Indianapolis  A  St.  L.  R.  Co,  v.  Vance,  96  U. 
8.  594  (24:  825). 

The  colonial  grants  vest  in  the  trustees  of  the 
town  an  exc  lusive  oyster  fishery. 

Lord  Fitzwalter's  Case,  1  Mod.  108. 

The  three  several  patents  of  the  town,  in  ex- 
press words,  convey  to  the  town  "all  fishing, 
hawking,  bunting,"  etc.,  within  the  boundaries 
prescril^d.  That  the  intent  was  to  convey  to 
the  town  an  exclusive  fishery,  we  think  there 
can  be  no  reasonable  doubt. 

A  prescription  for  a  common  fishery  therein, 
as  appurtenant  to  an  estate,  is  bad. 

Ward  V.  Cresswell,  Willes,  265;  Angell,  Tide 
Waters,  274. 

Magna  Chartadid  not  restrain  the  king  from 
granting  exclusive  fisheries  to  his  subjects,  as 
he  had  hitherto  been  accustomed  to  do. 

2  Bl.  Com.  89;  Cruise,  Dig.  261,  title  Fran- 
chise; Someisett  v.  Fgwell,  5  Barn.  &  C.  875; 
Case  of  Sewers,  6  Coke,  pt.  13,  pp.  85,  86;  Car- 
ter V.  Mvreot,  4  Burr.  2162;  1  Gt.  Britain  <& 
Ireland  Stats.  679,  718;  2  Gt.  Britain  «&  Ireland 
Stats.  213,  242,  644,  6b8. 

The  king  has  made  grants  of  several  and 
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exclusive  fisheries  since  Magna  Charta,  and 
these  grants  have  been  sustained. 

Hamilton  v.  Donegall,  3  Ridgway,  ParL 
Cas.  276,  828;  Carter  v.  Mureot,  4  Burr.  2163; 
Lord  Fitzwalter^s  Case,  I  Mod.  105;  Oxford  v. 
Rictiardson,  4  T.  R.  489;  Seymour  v.  Courts- 
nay,  6  Burr.  284;  Peers  v.  Lucy,  4  Mod.  856; 
Somersett  v.  Fogwell,  6  Bam.  &  G,  875;  Carson 
V.  Blazer,  2  Binn.  476,  4  Am.  Dec.  468;  Cool- 
idge  y.  Williams,  4  Mass.  144;  Stoughtcn  t. 
Baker,  4  Mass.  622.  8  Am.  Dec.  236;  Oom.  y. 
Charfestown,  1  Pick.  180,  11  Am.  Dec.  161; 
Reade  v.  Commercial  Ins,  Co.  8  Johns.  867,  8 
Am.  Dec.  495;  People  y.  Piatt,  17  Johns.  195, 
8  Am.  Dec.  3*^;  Hooker  v.  Cvmmings,  20 
Johns.  90. 11  Am.  Dec.  249:  Chalker  v.  Dick- 
inson,  1  Conn.  384,  6  Am.  Dec.  250;  Jfunson 
V.  Baldwin,  7  Conn.  168;  Adams  v.  Pease,  8 
Conn.  481;  Op.  Atty,  Oen.  1  Har.  &  McH. 
564;  Johnson  ▼.  Mcintosh,  21  U.  8.  8  Wheat 
677,  697  (5: 689.  694);  James  v.  Oould,  6  Cow. 
876;  6  Cruise,  Dig.  p.  45,  §  10,  title  64,  Kin(f9 
Qrnnt;  Com.  Dig.  108,  title.  Navigation, 

The  principle  that  the  colonies  might  change 
the  common  law  of  England  in  respect  to 
rights  of  this  nature  has  never  been  denied, 

Carfield  v.  Coryell,  4  Wasli.  C.  C.  884. 

A  grant  of  the  soil  with  the  right  of  a  sey- 
eral  fishery,  in  an  arm  of  the  sea  by  a  colonial 
governor,  ratified  and  confirmed  by  act  of  a 
colonial  assembly,  conveyed  an  exclusive  right 
to  the  oyster  fisheries  in  ihe  waters  covered  by 
the  grant. 

Brookhaven  Trustees  y.  Stivng,  60  N.  Y.  72; 
Rogers  v.  Jones,  1  Wend.  238,  19  Am.  Dec. 
403;  People  v.  Lowndes,  130  N.  Y.  455. 

The  statute  (Penal  Code,  §  441)  was  passed 
with  the  view  to  discriminate  between  those 
persons  who  were  and  those  who  were  not 
residents  of  the  state. 

This  is  a  lawful  exercise  of  legislative  power 
over  the  common  property  of  the  citizens  of 
the  state 

McCready  v.  Virginia,  94  U.  8.  391  (24: 248). 

The  plaintiff  in  error  has  failed  to  show  any 
right  to  continue  to  use  these  lands  by  adverse 
possession  or  by  reason  of  any  easement 
claimed  to  be  gained  therein. 

Livingston  y.  Peru  Iron  Co,  9  Wend.  611; 
Smith  y.  Burtis,  9  Johns.  180:  Jackson  y. 
Johnson,  5  Cow.  74.  16  Am.  Dec.  433;  Hoyi 
V.  Dillon,  19  Barb.  651;  Robinson  v.  Kime,  70 
N.  Y.  153;  Hoe  v.  Thompson,  5  Cow.  871; 
Thompson  y.  Burhans,  79  N.  Y.  99:  Higgin- 
botham  v.  Stoddard,  9  Hun,  1,  72  N.  Y.  94. 

Theodore  S.  Lowndes  acquired  no  easement 
in  the  premises  by  his  occupation. 

Ward  V.  Warren,  83  N.  Y  2C5;  NicholU  v. 
Wentworth,  100  N.  Y.  455;  Munsion  v.  Reid, 
46  Hun.  399;  Thomas  v.  Marshfiell,  12  Pick. 
240;  Keilogg  v.  Thomson,  68  N.  Y.  88. 

A  tolerated  or  permissive  user  will  not  ma- 
ture into  a  title  by  prescription. 

Dodge  v.  McCltntoek,  47  N.  H.  887:  i^^y  ▼. 
McCail,  87  Ala.  20;  Pierce  v.  Cloud,  42  Pa. 
113;  Slater  v.  Jepherson,  6  Cush.  129:  Stevens 
V.  Hollister,  18  Vt.  294;  Parker  v.  Parker,  1 
Allen,  245;  Stevens  v.  Taft,  11  Gray,  85;  Mor- 
rison V.  Chapin,  97  Mass.  76;  Morris  v.  Calla- 
nan,  105  Mass.  133;  Coburn  y.  HoUis,  8  Met. 
128;  WheeUr  v.  Spinola,  64  N.  Y.  8^7;  RoberU 
y.   Baumgarten,  110  N.  Y.   880:   Parker  v. 
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Wnllis,  «0  Bid.  15,  45  Am.  Rep.  703;  Town- 
tend  V.  Reeref,  44  N.  J.  L.  526. 

PresdiptioD  ODiy  raises  a le^^l  presumption 
of  title,  which  may  be  rebutted  by  other  evi* 
deoce. 

Corning  y.  Gould,  16  Wend.  631:  Campbell 
T.  Wilton,  8  East,  294;  Burhank  v.  Fay,  65 
N.  Y.  67;  Knickerbocker  Ice  Co.  v.  ShuUz,  116 
N.  Y.  388;  Best,  Presumptions,  103. 

Title  was  conveyed  under  the  ceding  act  of 
the  state. 

Charles  River  Bridge  Proprs,  v.  Warren 
Bridge  Proprs.  7  Pick.  344,  36  U.  S.  11  Pet. 
420  (9:  773);  Langdon  v.  New  York,  93  N.  Y. 
144. 

No  act  was  ever  pnsscd  by  the  state  allowing 
these  lands  to  be  talcen  and  cultivated  for  oys- 
ter culture.  The  appellant  held  his  oysters 
only  under  the  common  law  right. 

FUct  V.  IJrgeman,  14  Wend.  46;  Brineker- 
hoffv.  Slarkins,  11  Barb.  248;  State  v.  Tavlor, 
27  N.  J.  L.  117;  McCarty  v.  Uolman,  22  Hun. 
63. 

At  common  law  the  right  of  a  person,  as  be- 
tween himself  and  the  state  to  plant  oysters  on 
8 remises  within  the  state,  was.  at  most,  a 
cense;  the  state  having  the  legal  right  at  any 
time  to  terminate  and  withdraw  the  license. 

Post  V.  Kreischer,  32  Hun,  49, 103  N.Y.  110. 

The  state  may  exclude  citizens  of  another 
•tate  from  using  its  lands  under  water  to  plant 
oysters  therein. 

McCready  v.' Virginia.  94  U.  S.  891  (24: 248); 
Smith  T.  Maryland.  59  U.  S.  18  How.  71  (16: 
269);  Haney  v.  Campion,  36  N.  J.  L.  507; 
Chambers  t.  Church,  14  R.  I.  398,  51  Am.  Rep. 
410. 

The  board  of  supervisors  of  Suffolk  county. 
New  York,  passed  an  act  for  the  protection  of 
the  fisheries  within  the  waters  of  Suffolk 
county,  forbidding  all  persons  other  than  the 
inhabitants  of  said  county  from  engaging  there- 
in. In  Smith  V.  J^inus,  8  N.  Y.  472,  this  class 
of  legislation  was  held  valid. 

P^ple  y.  Thompson,  30  Hun,  457;  Sutter  y, 
Derteer,  47  Hun.  866. 

An  oyster  fishery  is  a  property  right,  orig- 
inally in  the  sovereignty,  and  where  granted 
away  by  the  sovereign  power  it  is  vested  iu  the 
grantee,  and  the  legislature  of  a  state  may  pro- 
tect this  property  right  by  prohibiting  non- 
residents from  taking  or  planting  oysters  within 
iU  limits. 

Patterson,  Federal  Restraints  on  State  Ac- 
tions, chap.  11;  Gould,  Waters,  chaps.  1,  2; 
CorMd  V.  Coryell,  4  Wash.  C.  C.  371;  Smith 
T.  Marifland,  69  U.  8.  18  How.  71  (15:  269); 
McCready  y.  Virginia,  M  U.  S.  391  (24:  248); 
Mancfiestcr  v.  Masi^chusetts,  189  U.  S.  259  (35: 
164);  Pollard  v.  Uagan,  44  U.  8.  3  How.  212 
(11:  505);  StaU  v.  Meibury,  3  R  I.  188;  Haney 
▼.  Compton,  36  N.  J.  L.  607;  McCready  ▼.  Com, 
27  Gratl.  985;  Rvssell  v.  Russell,  16  Gray,  159. 

An  ovster  fishery  will  be  protected  as  against 
Don  residents  under  state  authority. 

Smith  V.  Mari^landfSupra:  S/tcrlocky,  Ailing, 
93  U.  8.  99  (23:  819);  Brookliaten  Trustees  v. 
Strong,  60  N.  Y.  56:  Rogers  v.  Jones,  1  Wend. 
251.  19  Am.  Dec.  493;  IJaUock  y,  Domini.  69 
N.  Y.  288;  Paul  v.  Hazclton,  37  N.  J.  L.  106; 
Acerilly.  Hull,  37  Conn.  821;  UaUup  v.  Tracy, 
26  Conn.  10. 
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Ejectment  is  maintainable  in  this  case. 

Southampton  Trustees  y.  Mccox  Bay  Oyster 
Co.  im  N.Y.  I. 

The  construction  of  the  patents  and  ceding 
act  was  one  for  the  court. 

Brookhaven  Trustees  v.  Strong,  60  N.  Y.  72. 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  questions  in  this  case  are  mainly  of  a 
local  character  in  respect  to  which  the  settled 
rule  of  decision  in  the  courts  of  the  state  is 
controllin&r.  They  relate  to  the  form  of  the 
action,  the  title  of  the  plaintiff  to  submerged 
lands  to  Huntington  Bay,  and  the  special  de- 
fenses of  the  defendant. 

By  section  914,  Revised  Statutes,  the  prac- 
tice, forms,  and  mode  of  proceedings  in  actions 
at  law  in  the  Federal  courts  are  required  to 
conform  as  nearly  as  may  be  to  those  in  the 
state  courts. 

The  present  action  is  one  in  the  nature  of 
an  action  of  ejectment,  and  to  secure  to  the 
plaintiff  the  undisturbed  control  of  the  tract 
in  controversy.  In  the  stale  of  New  York 
there  is  but  one  form  of  action,  the  plaintiff 
being  retjuired  by  the  statutes  of  that  state  to 
set  forth  in  his  petition  the  facts  upon  which 
he  bases  his  cause  of  action,  and  the  relief  is 
given  according  to  the  facts  as  stated  and 
proved. 

In  a  certain  sense  these  submerged  lands  are 
not  in  the  actual  possession  of  any  one,  but 
section  1502  of  the  Code  of  Civil  Procedure  of 
New  York  provides  for  just  such  an  exigency. 
It  reads:  "  Where  the  complaint  demands  judg- 
ment for  the  immediate  posse<^iou  of  the  prop- 
erty, if  the  property  is  actuallv  occupied,  the 
occupant  thereof  must  be  madfe  defendant  in 
the  action.  If  it  is  not  so  occupied,  the  action 
must  be  brought  against  some  person  exercis- 
ing acts  of  ownership  thereupon,  or  claiming 
title  thereto,  or  an  interest  therein  at  the  time 
of  the  commencement  of  the  action." 

*The  defendant  claiming  the  right  to  oc  [19 
cupy  this  submerged  land  for  the  cultivation  of 
oysters,  must  be  deemed  to  have  been  in  the  ac- 
tual possession  thereof,  or,  if  not,  as  exercising 
acts  of  ownership  thereupon  and  claiming  an 
interest  therein.  Under  those  circumstances  he 
was  properly  made  a  defendant  in  an  action  to 
secure  to  the  plaintiff  the  immediate  possession 
of  the  premises;  such  an  action  is  iecogni/.ed 
as  appropriate  in  New  York.  Southampton  y. 
Mecox  Bay  Oyster  Co,  116  N.  Y.  1,  and  cases 
cited  in  the  opinion. 

With  respect  to  the  matter  of  title,  there  are 
involved  not  merely  the  construction  of  public 
grants  and  charters,  but  also  the  extent  and 
purposes  to  and  for  which  the  title  and  control 
of  submerged  lands  may  be  passed  away  from 
the  state  to  towns  and  individuals.  The  ques- 
tion is  of  the  rights  attaching  to  certain  lands 
within  the  territorial  limits  of  the  state,  and 
whatever  becomes  a  settled  rule  of  real  prop- 
erty by  the  decisions  of  its  courts  is  conclusive 
on  this  court.  Bondurant  v.  Watson,  103  U.  8. 
281,  289  [26:447,  450];  Burgess  v.  Seligman, 
107  U.  S.  20,  33  127:  359,  365J;  Oage  v.  Bum- 
P'lly,  115  U.  8.  454  [29:  449);  Hardin  v.  Jor- 
dan, 140  U.  8.  371.  382, 402  |35:  428, 483, 440]; 
Shively  y,  Bowlby,  ante,  p.  881. 
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The  title  of  the  plaintiff  rests  primarily  on 
the  three  charters  referred  to  in  the  complaint, 
and  which  were  admitted  in  evidence.  Those 
charters  are  grants  of  hoth  territory  and  cor- 
porate franchises.  The  description  in  tbc 
first,  that  from  Qovernor  NicoUs,  is  as  fol 
lows: 

"All  ye  Lands  that  already  have  been  or 
hereafter  shall  bee  Purcbaf^cd  for  and  on  the 
behalfe  of  the  said  Towne  of  Huntington 
whether  from  the  Natives  Proprietors  or  others 
within  the  Limit ts  and  Bounds  herein  exprest 
(yizt)  that  is  to  say  from  a  Ccrtaine  Ri^er  or 
Creeke  on  the  west  comonly  called  by  the 
Indyans  by  the  Name  of  Nackaquatack  and  by 
the  English  the  Coldspring  to  Stretch  East- 
ward to  Nasaqiiack  River  on  the  North  to  bee 
Bounded  by  the  Sound  runing  betwixt  Long 
Island  and  the  Maine  and  on  ye  South  bv  the 
Sea  Including  there  Nine  Scverall  Necks  of 
Meadow  Ground  all  wch  Tract  of  Land  together 
with  the  sd  Necks  thereunto  Belonging  wthin 
the  Bounds  and  Limitts  aforesaid  and  all  or 
any  Plantacon  tlicre  upon  arc  to  belong  to  the 
20]  said  Towne  of  ^Huntington  as  also  all 
Havens  Harbours  Creekes  Quarrves  Woodland 
Meadowes  Pastures  Marshes  \Vuters  Lakes 
ffishing  Hawking  Hunting  and  (fowling  And 
all  other  Proflatts.  Commodityes,  Emolumts, 
and  Hereditants  to  the  said  Land  and  prmisses 
within  the  Limitts  and  Bounds  aforementioned 
described  belonging  or  in  any  wise  appertain- 
ing To  have  &  to  hold  the  said  Lands  and 
Necks  of  Lands  Hereditants  and  prmisses  with 
their  and  everv  of  their  Appurtenances  and  of 
every  Part  &  iParcell  thereof  to  the  said  Pat- 
entees and  their  Associates  to  the  proper  use 
and  behoofe  of  the  said  Patentees  and  their 
Associates  their  Heires  Successors  and  Assignes 
forever;  And  1  do  Likewise  hereby  Confirme 
and  Oraunt  unto  the  said  Patentees  and  their 
Associates  their  Heires  Successors  and  Assignes 
all  the  Priviledges  belonging  to  a  Towne  within 
this  Governmt  and  that  the  Place  of  their 
prsent  Habitacon  shall  continue  and  retaine 
the  Name  of  Huntineton  by  wch  name  it  shall 
bee  distinguisht  ana  knowne  in  all  Barcraines 
and  Sales  Deedes  Records  and  Writings/' 

The  second  charter,  that  from  Qovernor 
Dongan,  is  a  confirmation  of  the  first,  and  the 
description  is  substantially  the  same.  The 
third,  from  Governor  Fletcher,  refers  to  the 
prior  charter  from  Governor  Nicolls,  and  re- 
cites a  petition  of  the  freeholders,  inhabitants 
of  the  town  of  Huntington,  for  a  "Grant  and 
Confirmation  of  the  Premisses  so  only  as  that 
the  Limitts  &  Bounds  of  the  sayd  Towne  of 
Huntingtone  shall  not  be  as  above  mentioned 
but  as  hereafter  Expressed,"  and  then  grants 
by  a  description  as  follows: 

•*  Bounded  on  the  West  by  a  River  Called  A 
known  by  the  Name  of  Cold  Spring  a  Lyne 
Runing  South  from  the  Head  of  the  sayd  Cold 
Spring  to  the  South  Sea  &  on  the  North  by  the 
Sound  that  Runns  between  our  sayd  Isld  of 
Nassaw  and  the  mainc  Continent  &  on  the 
East  bv  a  Lyne  Runing  from  the  West  ayde  of 
a  Pond  called  &  known  by  the  Name  oi  fresh 
Pond  to  the  West  syde  oif  Whitmans  Dale  or 
Hollow  and  from  thence  to  a  River  on  the 
South  syde  of  our  sayd  Island  of  Nassaw  on  the 
East  syde  of  a  Neck  called  Sumpawwa  wins  and 
from  the  sayd  River  Runing  South  to  the  sayd 

158  U.  S. 


South  Sea  Togither  with  all  and  Singular  the 
Houses  Messuages  ^Tenements  Buildings  [2 1 
Mills  Milldamms  fenceing  Inclosures  Gardens 
Orchards  fields  Pastures  Feedings  Woods  Un- 
derwoods Trees  Timber  Comon  of  Pasture 
Meadows  Marshes  Swamps  Plaines  Rivers 
Rivoletts  Waters  Lakes  Ponds  Brooks  Streams 
Beaches  Quarries  Creeks  Harbors  Highways  & 
Easements  fishing  fowleing  hunting  and  hawk- 
ing Mines  Mineralls  (Silver  and  Gold  Mines 
Excepted)  &  all  other  franchises  Profits  bene- 
fits Commoditys  &  Hereditaments  whatsoever 
to  the  sayd  Tract  of  Land  within  the  Limits 
and  Bounds  next  above  mentioned  belonging 
or  in  any  ways  appertaining  or  there  with  aU 
used  Accepted  Reputed  or  taken  to  belong  or 
in  any  ways  Appcrtaine  to  all  intents  and  Pur- 
poses and' Constructions  w'tsoever  and  also  all 
&  Singular  the  Rents  Arrearages  of  Rents 
Issues  and  Profits  of  the  sayd  Tract  of  Land 
&  Premisses  heretofore  due  and  Payable." 

It  will  be  seen  from  these  quotations  that  the 
boundary  on  the  north,  as  given  in  the  Nicolls 
charter,  is  the  "sound  running  betwixt  Long 
Island  and  the  Blaine,"  and  in  the  Fletcher, 
"the  Sound  that  Runns  between  our  sayd  Isld 
of  Nassaw  and  the  maine  Continent."  And 
the  question  is  whether  the  tract  in  controversy 
is  south  of  this  north  boundary  line.  The  map 
on  following  page  will  help  to  a  clear  under- 
standing of  the  question. 

The  tract  in  controversy,  marked  "A"  on 
this  map.  is  within  the  limits  of  what  is  named 
thereon  "Huntington  Bay."  The  contention 
of  the  defendant  is  that  that  body  of  water  is 
a  part  of  the  Sound,  and  that,  therefore,  the 
north  boundary  granted  to  the  town  of  Hun- 
tington runs  to  the  south  of  the  tract  in  con- 
troversy. Referring  to  the  words  used  to  de- 
scribe the  appurtenances  to  this  grant,  it  is 
urged  that,  although  the  general  term  ''waters" 
is  found  therein,  its  place  alongside  of  the 
words  "rivers,  rivoletts,  lakes,  ponds,  brooks, 
streams,"  indicates  that  it  refers  exclusively  to 
interior  waters,  and  not  to  anything  in  the 
nature  of  a  harbor,  bay,  or  haven;  and  that 
when  we  turn  to  the  terms  which  may  prop- 
erly be  construed  as  referring  to  exterior 
waters,  only  the  two,  "creeks"  and  "harbors." 
are  found;  that  this  Huntington  Bay  is  not, 
stricilv  speaking,  a  harbor,  in  that  it  is  not  land- 
locked and  a  place  of  absolute  safety  for  ship- 
ping, being  entirely  open  *and  exposed  on  [22 
the  northcrlv  side:  that  this,  being  a  public 
grant,  is  to  oe  construed  strictly  against  the 
grantee;  that,  inasmuch  as  bays  are  not  men- 
tioned, bays  are  not  granted;  and  that  the  de- 
scription of  the  Sound  as  the  north  boundary 
excludes  that  body  of  water,  with  all  its  inlets 
and  bays,  from  the  scope  of  the  grunt. 

We  are  unable  to  concur  in  these  views.  If 
the  language  in  the  description  of  boundaries 
is  clear,  that  should  control,  and  should  not 
be  narrowed  and  limited  by  any  mere  ambigu- 
ity in  the  subsequent  statement  of  the  appur- 
tenances to  the  grant.  Or,  to  state  the 
proposition  in  another  form,  whenever  we 
are  considering  the  matter  of  boundary  we 
naturally  turn  to  the  words  by  which  the 
boundary  is  described,  and  accept  those  words 
as  controlling,  and  do  not  look  to  those  by 
which  the  scrivener  attempts  to  define  that 
which  is  to  pass  with  the  granted  premises  as 
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tppurteoant  thereto,  to  see  what  is  omitted 
therefrom,  or  what  is  UDcertain  therein.  For 
wlien  in  the  preparation  of  any  instrument 
the  attention  is  directed  to  a  particular  sub- 
lecf,  it  is  1j  be  expected  that  language  express 
iDg  the  exact  thought  of  tlie  writer  in  rosp(>ct 
thereto  will  be  selected,  and  the  ordinary  force 
and  scope  of  that  language  should  not  be  de 
ftroyed  by  words  and  phrases  used  in  another 
portion  of  the  instrument  in  the  description  of 
lome  other  matter.  As  said  by  the  supreme 
court  of  EiiD^ns.  in  Long  y.  Ovlp,  14  Kan. 
418,  414:  "It  is  nlso  a  rule  of  construction  that 
when  one  section  of  a  statute  treats  specially 
and  solely  of  u  mitter,  that  section  prevails  in 
reference  to  that  matter  over  other  sections  i  1. 
which  only  incMenial  reference  is  made  there- 
to. Kot  iiecause  one  section  has  more  force 
as  a  legislative  enurtment  than  anoiher,  but 
becaiiae  the  legislative  mind  hayio?  Ijeen,  in 
the  one  section,  directed  to  this  matter  must 
be  presumed  to  have  there  expr  M^etl  its  inten 
tk>n  thereon  rather  than  in  other  sections 
where  its  attention  was  turned  to  other  things. 
Grimh  v.  Carter,  8  Kan.  565." 

Tlie  northern  boundaries  in  all  these  char- 
ters is  given  as  "the  Sound."  That  was  then, 
and  it  now,  a  well  known  body  of  water.  It 
opens  into  the  Atlantic  Ocean,  but  is  separate 
and  distinct  therefrom.  Into  it  flow  many  riv- 
23J  ers,  and  open  *roany  ba^  s.  harbors,  and  in- 
lets; but  the  fact  of  a  connection  between  them 
and  it  docs  not  make  them  a  part  of  the  Soun<l. 
If  the  wonis  describing  the  appurtenances 
were  omitted  from  this  grant,  should  not  its 
iMundaries  be  understood  to  k>e  the  same  as 
now?  So  the  question  is  not  whether  this 
body  of  water  in  which  the  tract  in  contioversy 
is  situated  is  strictly  a  harbor  or  a  bay.  but 
whether  it  is  neither,  and  only  a  pan  of  the 
Sound.  If  it  was  then  known  as  an  independ- 
ent body  of  water,  by  whatsoever  name 
allied,  that  is  enougli  to  eliminate  it  in  tracing 
the  boundary  of  tlie  grant.  That  it  was  so 
known  is  not  open  to  question;  it  was  not, 
therefore,  a  part  of  the*  Sound,  and  the  bound- 
aryof  the  grant  ran  on  the  north  of  it. 

i¥hilc  not  perhaps  of  much  signiflcance  it 
may  be  noticed  that  in  the  first  cliarter,  that 
from  Qovernor  Nicolls,  the  description  of  the 
appurtenances  is  "havens,  harbors,  creckes," 
etc  The  word  "haven"  has  perhaps  a  broader 
signification  than  "haibor."  At  any  rae,  the 
use  of  both  words  in  the  same  grant  suggests 
that  all  bodies  of  water  which  might  come 
within  the  reach  of  either  term  were  intended 
to  lie  included  in  the  grant.  In  Wel)sler  ihe 
first  definition  given  to  the  word  * 'haven"  is 
•*a  bay,  recess,  or  inlet  of  the  sea,  or  the 
mouth  of  a  river,  which  affords  good  anchor 
age  and  a  safe  station  for  Ehips."  While  this 
bay  might  not  be  a  place  of  safety  against  all 
storms  coming  from  any  direction,  it  was  pro- 
tected on  three  sides,  and  to  that  extent  was 
*'a  safe  station  for  ships." 

In  the  case  of  Rogers  v.  Janen,  1  Wend.  237, 
10  Am.  Dec.  493,  the  controversy  was  in  re- 
spect to  the  property  in  the  town  immediately 
west  of  the  town  of  Huntington,  to  wit,  Oyster 
Bay.  An  examination  of  h  map  of  Long  Is 
land  and  the  Sound  shows  that  the  bay  of 
Oyster  Bay  is  no  more  of  a  harbor  than  Uun- 
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tington  Bay.  It  is  just  as  open  on  the  north 
erly  side.  The  town  of  Oyster  Bnv  had  a 
charter  similar  to  that  of  thetown  of  ilmuinir 
ton,  the  northern  boundary  being  "the  Sounl." 
and  the  grant  l)eing  "with  all  the  woodlin<i, 
plains,  meadows,  pastures,  quarries,  marshes, 
waters  Jakes,  rivers,  lishing,  hawking,  huntini;, 
and  fowling,  and  all  other  profits  and  emolu- 
ments to  the  tract  belonging."  The  action 
was  one  *to  recover  a  penalty  for  taking  [24 
oysters  com rory  to  a  by-law  of  the  town,  i'he 
facts,  as  SI;  t '  I  in  »he  record,  were  as  follows: 

"On  April  8,  1825,  Rogers,  the  difmd  int 
below,  luini:  a  citizen  of  the  state  of  New 
York,  did  (ish  and  oyster  in  the  waters  of  the 
b:iy  or  harbor  of  Oyster  Bay,  and  took  and 
carried  away  100  oysters.  The  place  where 
the  oysters  were  taken  was  adjacent  to  and 
within  one  mile  of  Long  Island  Sound,  o(»- 
posite  the  village  or  town  of  Oyst<T  ^n\\ 
nearer  Lloyd's  Neck  than  any  other  lanil, 
within  al>out  one  hundred  yards  of  the  h  >:ich 
on  the  said  neck,  and  where  the  wn  er  in  the 
bay  is  at  least  iwen'y  feet  deep  at  low  water. 
On  April  11,  1825.  the  suit  was  coaiincMced 
before  the  justice  by  Jones,  who  was,  at  the 
time,  the  supervisor  of  the  town." 

Com|)aring  the  maps  of  the  two  bays,  it  is 
obvious  that  the  hcus  in  qvo  in  that  case  was 
as  properly  to  be  ron^tidered  within  the  limits 
of  Long  island  Sound  as  that  in  the  present 
case,  it  is  true  no  discussion  of  the  point 
here  made  is  found  in  the.o|)inion  theie  tiled, 
and,  therefore,  it  is  not  a  direct  adjudication. 
It  seems  to  have  been  assumed  that  the  tract 
being  within  thi^  limits  of  the  bay  was  sonjih 
of  the  Sound,  and,  therefore,  within  the  bound- 
aries of  the  ^rant,  and  the  question  con>idered 
and  deterndned  was  whether  the  grant  carried 
the  land  under  water,  together  with  the  ex- 
clusive riirht  of  fishing  in  such  water,  and  it 
was  held  that  it  did. 

A  case  also  in  point  is  Brookhaven  Trvstcfs  t. 
<S^ron/7,  60  N.  Y.  56.  Thatnction  was,  assta'cd, 
one  "brought  to  recover  damages  for  taking 
oysters  from  theGreatSouth  Bay  which  extends 
along  the  south  side  of  Long  Island,  separated 
from  the  ocean  by  the  Great  South  Beach,  and 
to  establish  the  exclusive  right  of  the  town  of 
Brookhuven  to  the  ovster  fisheries  in  that  por- 
tion of  said  bay  lying  between  Huntington, 
East  Gut,  and  liong  Point." 

"The  iMiy  is  a  sheet  of  water  some  fifty 
miles  long  and  in  the  widest  part  five  mihs 
wide.  The  tide  ebbs  and  fiows  tliroughout  its 
whole  extent,  and  it  is  navigable  for  vessels 
drawing  from  seven  to  eight  feet  of  water. 
Plaintitfs  claimed  to  be  the  owner  of  the  bay 
within  the  limits  above  mentioned,*and  of  [25 
an  exclusive  right  of  fishery  therein.  Defend- 
ant admitted  the  taking  of  the  oysters,  but  de- 
nied the  exclusive  right  claimed  by  plaintiffs 
and  alleged  that  the  place  where  they  were  tak- 
en was  within  the  bounds  of  the  town  of  Islip 
and  was  part  of  the  navigable  waters  of  the 
state,  and  that  he  being  a  resident  of  the  town 
of  Islip  bad  a  right  to  lake  the  oysters." 

The  south  boundary  of  the  grant  made  in 
1666  to  the  town  of  Hrookhaven  was  "the  sea 
or  main  ocean,"  and  it  was  held  that  the  grant 
included  this  bay,  the  court  saying:  *'Nor  can 
the  objection  that  the  bay  was  not  included  in 
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tbe  ji:rant  be  sustained.  The  jreneral  boundary 
is  the  ocean,  which  includes  Uie  beach,  and  of 
course  the  bay." 

There  is  nothing  in  the  case  of  Robint  v. 
Aekerly,  91  N.  Y.  08,  104,  which  oaakes 
against  the  conclusion  we  have  expressed.  In 
that  case  the  question  was  as  to  oyster  beds  in 
Korthpori  harbor,  a  body  of  water  adjacent  to 
Huntington  Bay.  That  harbor,  as  appears 
from  the  map,  is  land  locked,  and  this  fact  was 
referred  to  in  the  opinion  as  among  the  matters 
indicating  that  it  was  within  the  grant  to  the 
town  of  Huntington.  While  the  court  refers 
to  that  as  an  additional  reason  for  the  conciu- 
•ion  reached,  it  does  not  make  that  the  turn- 
log  point.     We  quote  its  language: 

*'The  northern  boundary  of  the  town  is  tbe 
Bound.  This  includes,  we  think,  Northport 
harbor  where  the  oyster  beds  in  question  are  lo- 
cated. The  language  of  the  grant  includes  'all 
havens,  harbors,  creeks,'  as  well  as  'lishing, 
hawking,  bunting  and  fowling.'  In  the  Brook- 
haven  case  the  south  boundary  was  the  ocean, 
and  there  was  a  sandy  flat  or  beach  between  the 
ocean  and  the  bay,  and  the  question  was  raised 
that  the  South  Biay  was  not  within  the  ^ant. 
This  court  held  that  this  objection  could  not 
be  sustained,  and  that  the  soutliern  boundary, 
which  was  the  ocean,  included  the  beach  and 
of  course  the  bay,  etc.  The  patent  under 
which  the  plaintiff  claims  Is  bounded  on  the 
north  by  the  8«>und,  adjacent  to  the  sound  is 
Eaton's  Neck  and  Eaton's  Neck  Beach,  and 
south  of  this  is  Northport  harbor.  By  anal- 
ogy, both  Eaton's  Neck  and  Eaton's  Neck 
i^nch  are  within  the  patents  and  necessarily 
26]  *the  harbor  also.  The  boundary  by  the 
•ound  includes  all  the  land  south  of  the  Sound. 
That  this  was  intended  is  indicated  by  tbe  use 
of  the  wor^is  in  the  grant,  'harbor,  havens,' 
etc.  That  Northport  harbor  was  included 
within  the  limits  of  the  boundaries  was  proved 
by  the  undisputed  evidence  of  the  surveyor 
and  others.  It  was  also  proved  that  Eaton's 
Neck  B<ach  was  leasee  by  the  town.  It 
•bould  also  be  noticed  that  Northport  harbor 
Is  land  locked,  and  has  a;ways  been  used  and 
distinffiiisbed  as  a  harbor. 

Each  of  these  three  cases  from  tbe  highest 
court  of  the  state  of  New  York  treats  that 
which  is  named  as  the  boundary  on  the  north 
or  south,  the  sound  or  tbe  ocean,  as  referring 
directly  to  the  body  of  water  known  by  such 
name,  and  not  as  including  waters  opening 
Into  or  connected  with  it. 

Further,  there  is  independent  testimony  tend- 
ing to  show  that  this  Huntington  Bay  was  called 
indiscriminately  "bay"  or  "harbor"  at  the  time 
of  the  original  grant.  Thus,  in  the  grant 
marie  by  Governor  Nicolls,  on  June  22.  1607, 
of  Eaton's  Neck  to  George  Baldwin,  the  de- 
scription is  "a  Certain  Parcell  or  Neck  of  Land 
Commonly  called  Eaton's  Neck  lying  and  be 
ing  in  tbe  East  Riding  of  Yorkshire  upon  Long 
Island  on  the  North  side  of  the  said  island  to 
the  East  of  Huntington  Bay  where  striking 
out  into  the  Sound  it  is  thereby  bounded  to  tbe 
North  East  and  South  and  on  ye  West  with 
Huntington  Harbour:"  and  in  a  conveyance 
of  tbe  same  land  made  by  Baldwin,  on  July 
11,  1668,  the  description  is  "neck  of  Land  com 
monly  called  and  known  by  the  name  of  East- 
CD  Neck  lying  on  the  East  side  of  Huntington 
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Harbour  as  is  Specified  In  the  patent  granted 
for  that  Neck  of  land."  There  is  also  other 
testimony  to  the  effect  that  this  body  of  water 
has  been  known  as  "Huntington  Bay"  as  far 
back  as  any  memory  extends,  or  any  records 
are  found;  and  whether  bay  or  harbor,  it  was 
a  distinct  body  of  water,  always  so  known  and 
called. 

No  question  exists  as  to  tbe  validity  of  these 
ancient  grants,  or  that  thev  were  broad  enough 
to  include  oyster  rights  in  tbe  waters  within 
them.  Tbe  subsequent  legislation  of  the  col- 
ony and  the  state  atfirms  their  validity.  Thus, 
on  May  6,  1691,  *the  colonial  legislature  [27 
passed  an  act,  entitled  "An  Act  for  Settling, 
Quieting  and  Confirming  unto  the  Cities, 
lowns.  Manors,  and  Freeholders  within  this 
Province  their  several  Grants  Patents  and 
Righta  respectively."  The  first  section  cd- 
acted: 

'*That  all  the  Charters.  Patents  and  Grants 
made  given,  and  granted,  and  well  and  truly 
executed  under  tbe  Seal  of  this  Province,  con- 
stituted and  authorized  by  their  late  and  pres- 
ent Majesties,  the  Kings  of  England,  and  reg- 
istered in  the  Secretary's  office,  unto  the 
several  and  respective  Corporations  or  Bodies 
Politick  of  the  Cities,  Towns,  and  Manors, 
and  also  to  tbe  several  and  respective  free- 
holders within  this  Province,  are  and  shall  for- 
ever be  deemed,  esteemed,  and  reputed  good 
and  effectual  Charters,  Patents,  and  Grants 
authentick  in  the  Law,  against  their  Majesties, 
Their  Heirs,  and  Successors,  forever." 

And  in  the  second  section  it  was  provided: 

"And  be  it  further  Enacted  by  the  Author- 
ity aforesaid.  That  all  the  Charters,  Patents, 
and  Grants  made,  given,  and  granted,  as  afore 
said  unto  all  and  every  the  several  and  respect- 
ive Corporations  or  Bodies  Politick  of  the 
Cities,  Towns,  and  Manors,  and  their  suc- 
cessors, and  also  unto  all  and  every  tbe  re- 
spective Freeholders,  their  Heirs  and  Assigns, 
forever,  within  this  Province,  are.  to  all  In- 
tents and  Purposes  whatsoever,  hereby  rati- 
fied and  confirmed." 

Section  86  of  the  first  constitution  of  the 
state  of  New  York  contained  this  provision: 

"And  be  it  further  ordained:  That  all 
grants  of  land  within  this  state,  made  by  the 
King  of  Great  Britain,  or  persons  acting  under 
his  authority,  after  the  fourteenth  day  of  Oc- 
tober, 1775,  shall  be  null  and  void;  but  that 
nothing  in  the  Constitution  contained  shall  he 
construed  to  affect  any  grants  of  land,  within 
this  state,  made  by  the  authority  of  the  said 
King,  or  his  predecessors,  or  to  annul  any 
charters  to  bodies  politic  by  him,  or  tbenif  or 
any  of  them,  made  prior  to  that  date." 

A  similar  one  is  found  in  section  18  of  arti- 
cle 1  of  the  constitution  of  1846.  See  upon 
this  question  of  validity,  in  addition  to  the  au- 
thorities heretofore  quoted,  PwpU  v.  Van 
Rensaelfter,  9  N.  Y.  291,  846. 

^Aerain,  it  is  worthy  of  note  that  thai  [28 
fact  is  apparent  from  the  testimony  In  this  case, 
which  was  noticed  by  the  court  of  appeals  as 
significant  in  the  case  of  Brookkaten  v.  8irw»ff, 
60  N.  Y.  56.  71,  to  wit,  a  long  continued  exer- 
cise and  control  over  these  submerged  lands 
on  the  part  of  tbe  town.  Several  entries  taken 
from  the  records  of  the  proceedings  of  the 
town  were  offered  in  evidence.    One,  dated 
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June  1, 1705.  Is  as  follows:  •'Whereas  sundry 
person  are  making  a  practice  of  taking  and 
carrying  away  clams  and  oysters  from  the 
harbors  oo  tbe  north  side  of  the  town  of  Hun- 
tington, for  tbe  prevention  of  which  be  it  en- 
acted and  j>rdained  by  the  trustees  of  the  free- 
holders and  commonalty  of  the  town  of 
Huntington,  and  it  is  hereby  enacted  and  or- 
dained by  tbe  authority  or  the  same,  that  it 
any  pert^on  or  persons,  after  the  10th  day  of 
June,  1795,  shall  take  and  carry  away  out  of 
any  of  the  hartmrs  of  the  north  side  of  tbe 
township  of  Huntington  any  clams  or  oysters 
he  or  they,  or  any  of  them  so  offending,  shall 
forfeit  the  sum  of  40«.  for  every  offense  con- 
trary to  the  true  intent  and  meaninit  of  this 
act,  and  shall  be  prosecuted,"  etc.;  one  sub- 
stantially similar,  of  date,  June  20.  1796. 
Subsequently,  in  1808,  1810,  1818, 1828,  1828, 
1833, 183S  1844,  and  1849  by-laws  were  passed, 
aimed  with  more  or  less  directness  of  ezpres 
sion  At  lestraint  upon  the  "fishing,  clamming, 
oystering,"  catching  oysters,  cioms,  and  fish 
In  the  waters  of  the  town  of  Huntington.  It 
is  not  meant  ^  this  to  imply  that  any  of  these 
by-laws  specincally  noraed  Hunting  ton  Bay  as 
a  part  of  the  waters  belonging  to  the  town  of 
Huntington;  all  that  is  meant  to  suggest  is 
that  there  was  during  those  years  a  continued 
assertion  of  the  right  on  the  part  of  the  town 
to  control  the  catc-bingof  oysters  in  the  waters 
of  the  town.  Obviously,  the  planting  of  oys- 
ters was  not  then  a  matter  much  thought  of, 
but  from  1855  the  occupation  of  the  sub- 
merged lands  for  the  purpose  of  the  cultiva- 
tion of  the  oysters  seems  to  have  attracted  the 
attention  of  the  town  authori  ies.  Thus,  on 
April  8,  1855,  at  a  town  meeting,  this  resolu- 
tion was  passed: 

**  Bewlced,  That  all  persons  be  prohibited 
from  putting  down  stakes  in  any  of  the  harbors 
of  the  town  of  Huntington  to  mark  the  lines 
of  tbe  oyster  beds  that  will  in  any  way  ob- 
struct fishing  with  nets,  under  the  penalty  of 
$12.50.*' 

29]  ♦On  April  7.  1857,  at  a  town  meeting,  the 
trustees  were  authorized  '*to  make  rules  and 
regulations  for  the  planting  of  o^'sters,  receive 
applications,  and  grant  permission  to  the  in- 
habitants" of  tbe  town  for  planting  oysters. 
On  April  4,  1871,  the  town  record  contains 
this  recital: 

•*  At  a  town  meeting,  resolved  that  the  trus- 
tees of  this  town  be  authorized,  empowered, 
and  directed  to  lease  tbe  lands  immediately 
suitable  for  oyster  beds  in  tbe  bays  and  bar- 
bora  bt'longing  under  the  waters  of  the  town  of 
Huntington.  Before  doing  so  they  shall  take 
proper  counsel  therein  as  to  the  best  and  safest 
manner  of  leasing  said  grounds.  None  but 
residents  have  the  privilege  to  said  lease, 
and  those  residents  having  oysters  already 
planted  be  entitled  to  the  first  privilege,  and 
the  trustees  be  required  to  give  public  notice 
fortwoweiks  before  adopting  the  resolution 
for  the  tetniM  and  manner  of  leasing." 

And  in  the  town  records  are  found,  subse- 
(^uently  to  these  entries,  by-laws  and  resolu- 
tions of  a  similar  import. 

Still  further,  on  May  10,  1888,  tbe  legisla- 
ture of  New  York  passed  an  act  which  is  as 
follows: 

"Section  1.  All  the  right,  title,  and  inter- 
ior U.  & 


est  which  the  people  of  the  state  of  New  York 
have,  if  any.  in  and  for  the  lands  outside  of 
and  beyond  low  water  mark  under  the  waters 
of  Huntington  Bay,  in  the  town  of  Hunting 
ton,  Suffolk  county,  southerly  of  a  linediavfn 
from  a  granite  monument  now  set  near  high 
water  mark  on  the  northerly  point  of  Eaton's 
Neck,  and  west  of  the  United  8iat<'S  life  saT- 
ing  station  to  a  locust  monument  now  set  on 
Lloyd's  Neck,  which  line  nins  on  a  course 
south  fifty  nine  degrees,  twenty  minutes  and 
twenty  five  seconds  west,  and  which  is  the  line 
claimed  by  the  trustees  of  the  town  of  Hunt- 
ington as  the  northerly  line  of  their  grants  un- 
der colonial  patents,  is  hereby  ceded  to  the 
present  trustees  of  tbe  town  of  Huntington, 
Suffolk  county,  and  their  successors  in  ottice, 
for  the  purpose  of  oyster  cultivation.  Provid- 
ed, nothing  in  this  act  shall  be  held  to  inter- 
fere with  the  rights  and  powers  of  the  com- 
missioners of  tbe  land  oflice  to  grant  all  the 
right,  title,  and  interest  of  the  state  to  lands 
under  water  in  said  bay,  to  the  owners  *of  [30 
adjacent  uplands  for  purposes  of  commerce  or 
beneficial  enjoyment,  and  nothing  herein  con- 
tained shall  be  construed  as  interfering  with 
the  rights  of  riparian  owners;  subject,  how- 
ever, and  without  prejudice  to  the  legal  rights, 
if  any,  of  such  persons  as  now  bnve  oysters 
planted  on  the  lands  aforesaid."  N.  Y.  Laws, 
(lllth8ess.;1888,  p.  494. 

In  respect  to  this  cession  the  court  of  appeals 
in  People  v.  LovondeSt  130  N.  Y.  455,  461,  said: 
'*  If  the  locuain  quo  was  not  within  the  colo- 
nial patent  or  grant  it  was  the  property  of  the 
state,  and  passed  to  the  trustees  of  the  town  of 
Iluntington  by  the  legislative  act  of  cession  of 
May,  preceding  the  time  of  the  alleged  of- 
fense. That  was  a  case  in  which  the  defend- 
ant was  prosecuted  for  a  violation  of  section 
441  of  the  penal  code  of  the  state  of  New  York, 
which  is  as  follows:  "  A  person  who.  not  be- 
ing at  the  time  an  actual  inhabitant  and  resi- 
dent of  this  state,  plants  oysters  in  the  wuters 
of  this  state,  without  the  consent  of  the 
owner  of  the  same,  or  of  the  shore,  or  gath- 
ers oysters  or  other  shellfish  from  their 
beds  of  natural  growth,  in  any  such  waters 
on  his  own  account,  or  for  his  own  benefit, 
or  the  benefit  of  a  nonresident  employer,  is 
guilty  of  a  misdemeanor,  punishable  by  im- 
prisonment not  exceeding  six  months,  or  by  a 
flue  not  exceeding  one  hundred  dollars,  or 
both;"  and  the  place  at  which  the  offense  was 
charged  to  have  been  committed  was  in  Hunt 
iugton  Bay.  That  case  was,  however,  decided 
on  the  question  of  the  suniciency  of  the  in- 
dictment, and  perhaps,  therefore,  the  quota- 
tion may  be  considered  as  simply  dictum,  but 
whether  dictum  or  not,  we  think  it  is  correct. 
Either  the  title  to  these  subuier;;cd  lands  passed 
bv  virtue  of  the  colonial  grants  to  the  town  of 
Ftunting'on,  or  else  it  was  in  the  state  of  New 
York  (Afartin  y.  Wadd^ll,  41  U.  S.  16  Pet.  307 
[10:  997];  IWard  v.  Jlanan,  44  U.  S.  8  How. 
212  [11:  565];  SUively  v.  flovrlhy,  ante.  p.  iJ3lX 
and  this  act,  whose  validity  seems  not  to  l>e 
questioned,  cedes  all  the  rii^ht.  title,  and  inter- 
est of  the  state  in  these  lands  to  tbe  town,  so 
far  at  least  as  is  necessary  for  tbe  purpose  of 
oyster  cultivation. 

It  is  clearly  exclusive  in  its  scope.     Such  is 
the  plain  import  of  its  terms.    Even  If  the  lan- 
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31]  gUBge  were  less  clenr,  reliance  *might  be 
iiiitl  on  tlie  rule  of  consiniclion  in  respect  to 
such  grants  laid  down  by  the  courl  of  appeals. 
Lingdon  v.  Nevo  York,  93  N.  Y.  12:i.  144. 
**Bat  when  the  sovcreiirn  grants  land  under 
water,  which  cannot  in  its  uuiural  state  be  sub- 
jected to  any  of  the  uses  to  which  dry  land 
may  l)e  devoted,  tien  a  different  rule  of  con- 
strunion  must  be  applied  to  the  grant,  so  as  to 
make  it  effectual  for  some  purpose.  Such  a 
grant  may  be  made  to  give  aii  exclusive  right 
of  fishery,  or  of  navigation,  or  to  enable  the 

grantee  to  (ill  up  the  laud  for  wharves  aud 
ocks  or  other  buildings.  The  purpose  may 
be  plainly  expressed  iu  the  grant;  if  it  be  uot. 
then  the  intent  of  the  parties  must  be  ascer- 
tained from  the  nature  and  situation  of  the  land 
gCHHted  and  all  the  circumstances  surrounding 
the  ;irant  which  may  propi*rly  be  considered 
for  tlie  purpose  of  ascertaininir  such  intent." 

Proper  notice  to  quit  was  served  upon  the 
defendant,  and  hence  it  follows  that  the.  judg 
mcnt  was  rightfully  entered  against  him.  un- 
less he  h:is  shown  some aflirmn live  title  or  right 
Id  himself.  He  pleads  possession  and  use  of 
the  premises  for  the  purposes  of  oyster  culiiva 
tioD  for  more  than  twenty  years,  but  in  order 
to  create  a  title  springini;  out  of  possession 
such  posseRsiou  must  he  adverse  and  e.xclusive, 
and  of  that  the  defendant  makes  no  pretense. 
There  was  in  evidence  an  application  made  by 
him  on  October  10,  1887,  to  the  commissioner 
of  fisheries  of  the  state  of  New  York  for  a  per 
petual  franchise  for  plnntiug  and  cul  ivating 
shell lish  on  the  premises,  which  ap))licition 
was  denied,  and  in  respect  to  it  he  testified: 

**The  land  described  in  that  exhibit  are  the 
land  embraced  in  this  suit.  These  are  the  lands 
I  occupy  now.  T  did  not  get  any  grant  on 
that  application.  The  town  put  in  a  demurrer. 
When  1  commenced  to  plant  oysters  on  these 
grounds,  I  claimed  that  the  bo'toms  were 
owned  by  the  state.  I  do  yet.  I  don't  claim 
to  own  the  ground  at  all.  In  the  year  18G7  I 
planted  i>robably — well,  I  never  mea««ured.  I 
staked  off  a  square  what  I  thought  would  be 
competent  to  hold  8000  bushels  or  2500,  the 
amount  I  had  money  enough  to  buy  and  plant 
it  on  it.  indiscriminate  of  the  number  of  acres. 
I  didn't  plant  more  than  8000  tmshels  then.  I 
32]did  not  plant  *more  than  ten  acres  in  1867. 
I  don't  think  I  planted  more  than  ten  acres  in 
180S." 

In  other  words,  all  that  he  claims  is  that  he 
had  an  implied  license  from  the  state,  but  such 
license  (if  one  existed)  was  subject  to  revoca- 
tion, and  was  revoked  by  the  notice  served  up- 
on him  by  the  plaintiff,  to  whom  the  ^tate  had 
ceded  alfhis  rights. 

Thfie  are  the  material  questions  in  the  case, 
and  in  the  decision  of  them  there  teas  no  error. 
Tlarefore  the  judgment  is  affirmed. 

Mr.  Justice  White  was  not  a  member  of 
the  court  wlien  this  case  was  argued,  aud  took 
DO  part  Id  its  decisioo. 
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ANTHONY  P.  8EEBER0ER,  Collector  of 
Customs  for  the  Port  of  <Jhicago,  Fljf.  in 
Err.^ 
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DANIEL  CASTRO. 
(See  S.  a  Reporter's  ed.  a^<».) 

Action  for  illegal  duties— tobacco  scraps. 

1.  A  purchaser  from  the  Importer,  of  imported 
goodd.  Id  bond,  pendlnif  an  appeal  to  tlie  Secre- 
tary of  the  Treusiiry  from  an  aHverse  ruliiifr  of 
the  collector  as  to  the  amount  of  duties  payable 
thereon,  whoul'terwarUa,  u|>on  tlieallinnaaoeof 
the  collector's  riilinir  |»ay8  tbe  duties,  can  re- 
cover for  such  duties  as  are  llleKally  assessed  and 
paid  thereoQ. 

2.  ClIppioKS  from  the  ends  of  clffars  and  pieces 
brukeo  from  the  tobnuro  of  wiiicb  oijrurs  are 
m  ID  u  facta  red.  ia  the  process  ot  such  manufact- 
ure, not  fit  for  any  uHe  except  forcitrureiiuHaod 
smotcimr  toliacco,  are  not  raanntuctured  tobncoo 
wiihlD  the  meanioK  of  tkie  Taritf  Act  of  Iks:*,  and 
are  not  liable  to  a  duty  of  forty  cents  per  pound. 

[No.  296.) 
Submitted  March    19.    I8O4.    Decided  April 

16, 1894. 

IN  ERROR  to  the  Circuit  Court  of  tbe 
United  States  for  the  Northern  District  of 
Illinois,  to  review  a  judgment  in  favor  of  the 
plaintilT.  Daniel  Castro,  against  the  defcndaat 
Anthony  P.  Seeberger,  Collector,  for  duties 
ill'>gully  exacted  ou  certain  imporiatioos  of 
tobacco.     Affirmed, 

Statement  by  Mr.  Justice  White: 
The  defendant  in  error  (plaiutiCf  below) sued 
to  recover  duties  which,  he  claimeii,  had  beea 
illegally  exacted  on  certain  importations  of  to- 
l)aeco.  The  case,  by  stipulation,  was  submit- 
ted without  the  intervention  of  a  juiy.  Tlie 
court  found  *ihe  facts  to  be  as  follows:  [;I3 
The  liaynertfe  Baxter  Cigar  Company  imported 
tbe  tobacco  in  question,  which  consisted  of 
* 'clippings  from  the  ends  of  cigars  and  pieces 
broken  from  the  tobacco  of  which  cigars  are 
!  manufactured  in  the  process  of  such  roanu- 
j  facture,  the  said  clippings  and  pieces  not  be- 
ing fit  for  any  use  in  the  condition  in  which 
the  same  are  imported,  and  their  only  uso  be- 
ing to  be  manufactured  into  cijiarettes  and 
smoking  tobacco."  The  collector  as>essed  up- 
on the  tohacco  a  duty  of  forty  cents  per  i.>ound, 
under  section  2502  of  the  Act  of  1H83,  chapter 
121,  which  took  effect  on  March  8.  1803,  in- 
chiding  it  within  the  terms  of  the  fifth  para- 
£raph  of  Schedule  F  of  that  Act,  which  reads 
as  follows:  'Tobacco,  manufactured,  of  all 
descript'ons,  and  stem  tobacco,  not  specially 
enumerated  or  provided  for  io  this  Act,  fortj 
cents  per  pound." 

The  importer  seasonably  protested,  contend- 
ing that  the  tobacco  was  not  dutiable  under 
the  above  paragraph  of  Schedule  P,  but  was 
80  under  the  seventh  paragraph  of  the  same, 
which  reads  as  follows:  "Totmcco,  unmanu- 
factured, not  specially  enumerated  or  provided 

Note.— As  to  lien  of  United  States  for  duCfe*,  sse 
note  to  United  States  v.  850  Chests  of  Tea.  6:  TOt. 

As  to  action  to  recover  boo/r  duties  paid  utuUr  pre- 
test, proteu  hnw  made,  and  Us  eiect^  see  note  te 
Greeiy  v.  Ttaompsoo,  18:  807. 
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for  In  thfs  Act.  tlifrty  pf»r  centum  Rd  valorem." 
Fn.iu  an  a«i verse  rulin«^  of  ihe  collector  ao 
aDpe^l  wjis  duly  brouji:Ut  to  the  Secretary  of 
the  Treasury.  3P.'n>Iing  this  appeal,  the  im- 
porter sold  ilie  loha  "O,  in  bond,  to  the  plain- 
tilT  b»'Iow,  wiio.  upon  the  attirraince  of  the 
colSecior's  rii'iin^j  bj  tie  Secretary,  piid  the 
duiies,  and  in  due  time  bruu«^bt  this  suit  to  re- 
cover. 

Uf)on  the  facts  thus  founi  the  defendant 
askc<l  the  conn  to  r.de,  first,  that  the  plaintiOf, 
aspurcluiMT  p-ndinff  the  decision  of  the  Sec- 
retary, could  not  mninlnin  the  suit;  second, 
thnt  tiie  defendant  was,  as  a  matter  of  law,  en- 
tilled  10  a  judgment.  R<'servi ng  these  ques 
ti  HIS,  which  were  adversely  decided,  the  de- 
feuddDl  brings  the  case  here. 

Jl/r.    Edward  B.     Whitney,    Assistant 
Attu.  (^en.^  for  plniDtiff  in  error. 
No  brief  filed  for  defendant  in  error. 

34]    ♦T/r.  Justice  White  delivered  the  oplu 
ion  of  the  court: 

That  a  slranirer,  suing  solely  on  an  assign- 
ment of  a  cliim  from  those  who  did  not  .see 
fit  to  prosecute  it  themselves,  cannot  recover 
duties  averred  to  have  been  ille^rullv  asses>*ed 
is  settled  by  lUiQtr  v.  Sw'ii/n^,  My*  U.  S.  242 
[37:  719.]  That  case,  however,  has  no  ap 
plietiiion  to  the  present  one  beranse  the  facts 
of  the  two  are  dilTereut.  Indeed,  in  Hafjer  v. 
Sirayne^  reft-ience  was  made  to  this  case  as 
then  reported.  Castro  v.  S''herfjrr,  40  Fed. 
I'rp.  5:]!,  and  we  said:  "Castro  hnd  pur 
cha<^ed  tliemorehrmdise  of  the  importer  while 
it  w.is  in  bon»i,  and  pending  an  af)p«*al.  ani 
afti-r  the  deci.^ion  of  IheapiK-al  paid  the  duties 
ass'sscd  in  order  to  obtain  pO'^S'S  ion  of  the 
properly,  and     the'eu'u)ii    brought  the   snit, 

.  .  .  tie  puT'liase.'  obta  ni*d  an  interest 
in  the  thing  iiself"— thus  plainly  di.stin;:ii:sh 
in'j  betwi.  n  the  ea<e  of  an  as^igiinutnt  of  a 
claim,  a.se.\empliru.'d  in  Ilnfcr  v.  Sioayne,  an.l 
the  e.ise  ot  aM  m  -ligumcul  of  the  thing,  such  as 
is  'ere  iiv  tlvcl. 

Wlnlher  such  totiacro  as  that  w!»h  whicli 
we  are  here  coneeriic  I  i-*  m.iiuirtictiin'd,  in  the 
sens*  of  the  word  us  used  in  the  Tarilf  Act  of 
lyiSJ,  is  a  cpies'.ion  v.liioh  has  given  ri-^e  to 
some  eoniraric' V  of  opinion.  Attorney  General 
BIe\^s•c^,  on  January  25.  IQSt,  heil  that  ii 
w:i-5,  reachinT  his  roFiclusion  by  a  Cf>;upinson 
of  the  piov.sionsof  tlicTari.!  Aetwl'li  those  of 
oerlMin  i  tcrual  revenue  la'vs,  holillng  thai  the 
tvv(»  were  in  privi  m^tterirt,  and  henee  that  the 
classitiention  of  iob:iecos'^'ra'»s  as  minufactuied 
tobacco  in  the  internal  revenue  laws  must  be 
taken  to  indicate  the  intention  of  Coiigrrs^  to 
include  them  under  the  head  of  manufactured 
tobacco  in  the  tariff  law.  17  Ops.  Atty.  Gen. 
Oltl.  On  t!ie other  hand,  in  Cohn  v.  S  titdinq, 
24  Fed.  Kep.  19.  decided  May  2IJ,  IS^o,  the 
Circuit  Court  for  the  Northern  Distriet  of  Illi 
noh  derided  that  sernp  tol)occo  was  not  nmnu 
faolured  within  the  meaning  of  the  TaritT  Act 
of  lJ5S;j.  AncJ  in  a  siill  1  iter  case,  which  ar«>'«e 
under  the  provi  ions  of  Ihe  TarilT  Act  of  IS90 
{Sheldon  "7.  United  Stat'ii.ryi  Fed.  Kep.  81^) 
it  was  held  by  the  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit  that  scraps  like  those  now 
•J.%1  *in  question  were  manufactured  tobieco 
within  the  meaning  of  that  Act,  the  court  call- 
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ing  attention  to  the  fact  tbat  the  scraps  bad  a 
commercial  yahie,  and  were  the  subjccta  of 
importation  in  the  way  of  business. 

It  seems  to  us,  however,  that  both  the  mean- 
ing of  the  word  "mmufacturer'  and  the  anal- 
ogy of  Ihe  internal  revenue  provisions  require 
us  to  hold  that  these  scraps  are  not  manufact- 
ured tobacco.  The  court  belovv  found  in  thii 
case  that  the  scraps  were  "clippings  from  the 
ends  of  cit;arsand  pieces  broken  from  the  to- 
bacco of  which  citrars  are  manufactured  in  the 
process  of  such  manufacture;  that  said  clip- 
pings and  pieces  are  not  fit  for  any  use  in  the 
condition  in  which  the  same  are  imported,  and 
!hat  their  only  use  is  to  be  manufactured  into 
cigarettes  an^  smoking  tobacco."  It  is  thus 
evident  that  tlic  clippings  are  the  mere  waste 
residting  from  a  process  of  manufacture,  and 
not  in  themselves  manufactured  articles.  In 
f.n>crenee  v.  AUen,  48  U.  S.  7  How.  785.  794. 
795  [12:  914.  917],  the  process  of  manufactur- 
ing was  defined  to  be  "making  an  article*  en- 
tirely by  hand  or  machinery  into  a  new  form, 
c:ipable  of  Udng  used  and  designed  to  be  used 
in  oniinary  life."  A  like  view  of  what  consti- 
tute!<  an  article  of  manufacture  had  been  pre- 
viously announced  by  the  Court  of  King's 
Bimch:  "Tlje  word  'manufacture*  has  been 
L'enerally  understood  to  denote  cither  a  thine 
made  which  is  useful  for  its  own  sake  and 
vendable  as  sueh,"  etc.  Rex  v.  UVi^c//*/-,  3 
I^arn.  «fe  Aid.  8 19.  In  Iloldm  v.  Qn  vy  58 
Barb.  590,  the  test  of  whetlier  an  artlel"  xjh 
manufactured  is  thus  detined:  "A  manuftict- 
ure  is  defined  as  the  process  of  making  any- 
thinar  by  an,  or  of  reducing  materials  into  a 
f  ►rm  fit  for  use  by  the  hand  or  by  nia«liinerv; 
and  it  seems  to  imply  a  procec  line  wherein 
the  object  or  intention  of  the  process  is  to  pro- 
liuce  the  article  in  quo.-.tion.  The  residuum  or 
refuse  of  various  kinds  of  manufactorir.s  i^ 
more  or  le.^s  valuable  for  certain  purposes,  and 
mav  be.  and  often  i-.  thesibject.  of  stde;  bui  it 
is  not  expertel  that  the  skill  and  attcn'ion  of 
the  nianuhietuier  is  to  be  devoted  to  Wvt  qual- 
ity of  the  refuse  material.  This  is  rot  ih:*  ob- 
ieetofthc  process,  and  its  quality  is  wholly 
subonlinate  and  disres  irded,  wIilm  atuntii'U  to 
it  would  interfere  with  ttie  m«si  protiia  do 
rnodcor  miterial  to*beusedin  the  procc«;s[:fO 
which  is  the  main  objectof  the  manuraciurer." 
Tested  hy  either  of  these  detiuition*-'.  tiieio';  i"co 
in  question  is  unmanufactured.  To  sp*  ak  of 
it  as  ''partly  manufactured,"  and  deduce  a 
contention  thcrefrosn,  is  simnly  to  assume  the 
question  at  issue.  It  is  equally  unsound  to  di- 
vide the  finding  of  fact  .s  »  us  to  make  it  desig- 
nate two  distinct  kindsof  tobacco,  thus:  "First, 
'clippings  from  the  ends  of  cigars/  and,  second, 
•pieces  broken  from  the  tobacco  of  which  ci- 
gars are  manufactured  in  the  process  of  su«di 
manufacture."*  The  words  "in  process  of 
su'h  manufacture"  qualify  the  whole  seutence. 

ii  sort  to  the  provision.s  of  the  intcrn.al  reve- 
nue laws  reir-uilimr  tobacco  seems  to  us  to 
s;rengthen  rather  than  to  militate  against  our 
Conclusion.  Various  provisions  of  these  laws 
have  been  brought  to  our  attention:  Uev. 
Stat.  3244.  sul»i.  9,  33  iS;  and  the  Act  of 
.March  1.  1879.  chapter  125,  section  14  20  Slat, 
at  L.  3t>)  pr:vidinir  a  aubsiiuite  for  UeviMsi 
Statutes,  ?  8  Jii.  Th'se  are  a.sserte  I  to  be  in 
pu'i  tnatina,  and  to  show  that  the  tobacco  ia 
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qaration  was  manufftctured,  within  the  mean- 
invL  of  the  tariff  statute,  without  refzfard  to  the 
general  understanding  of  the  word  manufact- 
ure. We  think  the  position  unsound.  The 
internal  revenue  laws  referred  to  sought  to  ac- 
complish two  objects:  First,  the  taxation  of 
all  forms  of  msDufactured  tobacco,  including 
also  the  waste  or  scrap  arising  therefrom;  and, 
flecond,  the  complete  accounting  by  the  manu- 
facturer for  all  the  product  of  bis  factory,  in- 
duding  the  waste.  As  waste  was  necessarily 
embraced  in  both  objects,  it  was  included  in 
the  provisions  of  the  laws  relied  on.  A  de- 
tailed cxamioation  of  the  statutes  will  accentu- 
ate these  views.  The  first  of  these  provisions 
li  that  of  section  61  of  the  Act  of  July  20, 18d8, 
which  reads  as  follows:  "That  upon  tobacco 
and  snuff  which  shall  be  manufactured  and 
■old,  or  removed  for  consumption  or  use, 
there  shall  be  assessed  and  collected  the  follow- 
ing taxes:  ...  On  all  refuse,  srraps,  and  sweep- 
ings of  tobacco,  a  tax  of  sixteen  cents  per 
pound."  Here  is  an  obvious  distinction  taken 
between  tobacco.etc,  "manufactured  and  sold" 
on  the  one  hand, and  "refuse,  scraps,  and  sweep- 
87]  ings"  on  the  other.  *albeit  the  lax  is  the 
same  on  both.  Its  object,  too,  is  plainly  to 
tax  tobacco  of  the  various  kinds  named,  in 
connection  with  their  sale  and  removal  "for 
consumption  and  use."  The  context  of  the 
■ection  enforces  this  view.  The  tax  is  upon  all 
tobacco  manufactured,  sold,  or  removed  from 
the  factory:  and  the  provision  as  to  refuse, 
srraps,  etc.,  necessarily  contemplates  the  regu- 
lation of  the  business  of  the  factory,  and  not 
the  grading  of  the  tobacco. 

The  next  section  relied  upon  is  section  62  of 
the  same  Act,  which  is  as  follows:  "That 
...  all  manufactured  tobacco  shall  be  put 
up  and  prepared  by  the  manufacturer  for  sale, 
or  removal  for  sale  or  consumption,  in  packages 
of  the  following  description,  and  in  no  other 
manner:  ...  all  smoking  tobacco,  all 
fine  cut  shorts  which  is  passed  through  a  riddle 
of  86 square  meshes  to  the  square  inch,  and  all 
refuse  scraps  and  sweepings  of  tobacco,  in  pack- 
ages containing  2.  4, 8.  and  16  ounces  each."  15 
Stat,  at  L.  152. 158.  This  section  evidently  has 
the  same  object  as  the  first.  The  fact  that  it 
directs  the  manner  in  which  the  scraps  and 
refuse  shall  be  put  up  in  the  factory  affords  no 
evidence  of  a  legislative  determination  that 
the  scrape  themselves  are  manufactured  arti- 
cles. Nor  does  section  59  of  the  same  Act 
iustify  the  interpretation  which  is  sought  to 
be  placed  upon  it.  On  the  contrary,  it  distin- 
guishes scraps  by  fair  implication  from  both 
manufactured  and  partially  manufactured 
tobacco.    Its  language  is: 

"Every  person  whose  business  it  is  to  man- 
ufacture tobacco  or  snuff  for  himself,  or  who 
shall  emplov  others  to  manufacture  tobacco  or 
•nnff,  whether  such  manufacture  shall  be  by 
cutting,  pressing,  grinding,  crushing  or  rub- 
bing of  any  leaf  or  raw  tobacco,  or  otherwise 
preparing  raw  or  loaf  tobacco  or  manufactured 
or  partially  manufactured  tobacco,  or  snuff,  or 
the  putting  up  for  use  or  consumption  of 
scraps,  waste,  clippings,  stems,  or  deposits  of 
tobacco,  resulting;  from  any  process  of  hani- 
ling  tobacco,  shall  be  regarded  as  a  manufact- 
urer of  tobacco." 

The  interpretation  of  this  section,  which 
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would  hold  that  scraps  were  manufactured  to- 
bacco, would  render  the  provision  *of  the  [HS 
section  which  relates  to  them  absolutely  use- 
less. It  would  be  a  construction  which  Would 
read  out  of  the  section  by  necessary  implicat  ion, 
asunnecesjtary,  the  provision  as  to  the  waste  or 
scrap  tobacco  found  therein.  Manufactured 
tobacco  and  partially  manufactured  tobacco 
had  been  already  provided  for.  The  waste  or 
clippings  must  have  been  considered  neither 
manufactured  nor  partially  manufactured, 
since  they  were  specially  provided  for  after  the 
manufactured  and  partially  manufactured  to- 
bacco had  already  been  regulated  by  the  terma 
of  the  section.  It  follows,  therefore,  that  if,  un- 
der the  rule  of  pari  materia,  we  interpret  the 
provision  of  the  Tariff  Act  of  1883  along  with 
the  provision  of  the  internal  revenue  acta, 
thus  quoted,  we  could  not  hold  the  scraps  or 
waste  to  be  a  manufactured  article,  unless  we 
said  that  that  which  is  neither  manufactured 
nor  partially  manufactured  was  yet  a  manu- 
factured article.  We  think  the  context  of 
these  sections  makes  it  clear  that  their  generid 
purpose  and  object  was  to  regulate  the  manu- 
facture and  disposition  of  all  classes  of  tobac- 
co, and  that  they  conform  by  a  fair  construc- 
tion and  interpretation  to  the  view  that  the 
scraps  are  neither  a  manufactured  nor  a  par- 
tially' manufactured  article.  We  are  here 
dealing  with  the  waste  or  the  scraps  not  from 
the  internal  revenue  point  of  view,  but  as  an 
article  of  commerce,  separate  from  the  manu- 
facturer and  the  factory. 

The  judgment  below  ie  affirmed. 


JESSE  SPALDING,  Collector  for  the  Diik 

trict  of  Chicago,  Plff.  in  Err., 

e, 

DANIEL  CASTRO. 

(See  8.  0.  Reporter's  ed.  88, 89.) 
Case  Joltotoed — inetruetion  to  jurjf. 

L    8eel)erRer  v.  Castro,  arite^  p.  6S4,  followed. 
2.    Although  ao  instruotioa  to  a  Jury  mav  have 
been  incorrect  as  a  geoeral  proposition,  yet  if  ft 
was  correct  when  applied  to  the  case  in  hand,  tba 
Judgment  will  not  t>e  reveitied  by  reason  of  it. 

[No.  297.  J 
SubmitUd  March  19, 1894.    Decided  April  IS. 

1894, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois, 
to  review  a  judgment  in  favor  of  Daniel 
Castro,  plaintiff,  ai'ainst  Jesse  Spalding,  Col- 
lector, defendant,  for  duties  illegally  exacted 
on  imported  goods.    Afflnnef. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  Edward  B.  Whitney,  AuieiaiU 
Atiy.  Oen.,  for  plaintiff  in  error. 

No  brief  filed  for  defendant  in  error. 

Mr.  JutHce  White  delivered  the  opinion  of 
the  court: 

This  case  is  covered  by  that  of  the  same  per- 
son airainst  Seeberger,  collector,  ]u5it  deciaed| 
ante.pMi.  The  tobacco  was  like  that  imported 
in  the  former  case,  and  was  likewise  asBeaaedL 
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Tbere  was  due  fwotest  bj  the  Importer,  seasoQ- 
able  appeal  to  the  Secretary  of  tbe  Treasury, 
and,  on  bia  adverse  ruling,  a  timely  suit.  Tbe 
caae  was  tried  by  a  Jury.  Tbe  court  iDstructi'd 
tbe  Jury  tbatif  tbey  believed  from  tbeeTideoce 
tbat  tbe  tobacco  in  question  required  to  bave 
labor  expended  upon  it  in  order  to  fit  it  for 
consumption,  tben  it  was  unmanufaciured 
tobacco,  aa  claimed  by  tbe  plaintiff,  etc.  Ex- 
oeptUigto  tbia  ruling  tbe  case  was  brought 
bere.  Wbatever  may  bave  been  tbe  cor^ec^ 
neaa  of  tbe  instruction  aaa general  proposition, 
it  was  correct  when  applied  to  tbe  case  in 
band.     Ewmton  v.  Ounn,  99  U.  S.  600  (25: 

aoq. 

The  jtLdgmeni  is  aJUr/ned. 


80]  8.  D.  WILSON,  Treasurer  of  HoutI 
County,  Piff.  in  Err., 

V. 

THB  HALST  LIVE  STOCK  COMPANY. 

<8ae  8.  GL  Baporter^B  ad.  89-48.) 

Waiter  cf  exception — action  for  taking  peraonal 
property— failure  of  proof —damagee, 

L  Defeodant  waives  bto  ezoeption  to  a  refusal  to 
direct  a  verdict  in  bis  favor  at  tbe  close  of  plain- 
tiirs  evidence  by  proceeding  to  introduce  testi- 
mony on  hia  own  behalf. 

1  An  action  for  taking  and  detaining  personal 
property  can  only  be  maintained  where  plaintiff 
was  the  owner  or  entitled  to  the  possession  of  the 
property  at  the  time  of  the  taking. 

8.  Where  a  cause  of  action,  in  its  entire  scope  and 
meaning,  is  not  proven,  it  is  not  a  caae  of  vari- 
ance merely,  but  one  of  entire  failure  of  proof. 

4.  In  trespass  for  taking  property,  money  paid  to 
obtain  its  return  is  damages  and  cannot  be  re- 
covered back  where  the  plaintiff  fails  to  maintain 
his  action  for  the  trespass. 

[No.  882.] 
Submitted  March  30,  1894.    Decided  AprU  16, 

1894. 

TN  ERROR  to  tbe  Circuit  Court  of  tbe  United 
1  Slates  for  ibe  District  of  Colorado,  to  re- 
view a  judirment  in  favor  of  plaintiff,  tbe  Haley 
Live  Stock  Company,  against  S.  D.  Wilson, 
Treasurer,  etc.,  et  al,,  defendants,  for  dam- 
ages for  tbe  forcible  seizure  of  a  quantity  of 
cattle,  and  tbe  extortion  from  tbe  plaintiff  of 
certain  moneya  aa  a  condition  precedent  to  de- 
fendant'a  surrendering  poasession  of  tbe  cattle 
to  tbe  plaintiff.  Rctereed  and  caee  remanded 
for  further  proeeedinge. 

NOTB.— .its  to  exeepiton^  when  must  be  taken  to  be 
aiailaitle  on  review,  see  note  to  Phelps  v.  Blayer,  14: 
643. 

Am  to  what  partieularity  In  exeeptimu  ia  necteeary 
in  order  to  retfiew  in  appeUate  court,  see  note  to 
Moore  v.  Bank  of  Metropolia,  10: 172. 

That  In  equity  eaM«,  admiaiion  of  iUeoal  evidence  ie 
net,  of  Ueelf,  ground  of  revemal  or  of  blU  of  excep' 
Uon^  aee  note  to  Field  v.  United  States,  9: 94. 

Am  to  VBhai  queatione  the  UnHed  8tate$  Supreme 
OomtwOL  review  on  wrU  cforror;  bOl  of  exeeptione^ 
eee  note  to  FarkaT.  Tomer,  18: 8(& 
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Statement  by  Mr,  Jnetiee  Brown: 

Tbis  was  an  action  by  the  Haley  Live  Stock 
Company  against  Wilson  and  five  others  to 
recover  damnges  for  the  forcible  seizure  on 
July  27,  18^8,  of  700  head  of  cattle,  and  the 
extortion  fiom  tbe  plaintiff  of  $12,725.50  as  a 
condition  precedent  to  the  defeudanta  surren- 
derinir  possession  of  tbe  cattle  to  tbe  plaintiff. 

Tbe  answer  of  Wilson  and  Breeze,  two  of 
the  defendants,  denied  tbe  incorporation  of 
tbe  plaintiff,  aa  well  as  all  tbe  allegaiiona  of 
tbe  complaint  and  set  up  in  defense  that  Wilson, 
as  treasurer  of  Routt  county,  and  Breeze  as  bia 
assistant,  seized  these  cattle  under  a  warrant  for 
taxes  for  tbe  year  1884  ajiainst  one  Ora  Haley, 
by  which  warrant  defendant  Wilson  was  cod.. 
manded  to  make  tbe  said  sum  of  $12,725.50 
out  of  tbe  personal  property  of  Haley,  and  by 
virtue  whereof  be  distrained  upon  these  cattle, 
and  detained  tbe  aame  from  July  27  to  August 
21,  wbeu  Haley  voluntarily  paid  the  amount 
due.  During  this  time  defendant  Wilson  waa 
enjoined  by  Haley  from  selling  them,  and  tbe 
cattle  were  properly  cared  for  an(i  in  belter 
condition  than  when  seized.  A  similar  answer 
waa  filed  by  tbe  other  defendants. 

Upon  tbe  trial  it  appeared  tbat  articles  of 
incorporation    of  tbe  Haley  Live  Stock  Com* 

Sany,  under  tbe  lawa  of  Iowa,  signed  by  Ora 
[aley  and  Samuel  Hass,  were  filed  for  record 
in  the  county  recorder's  office  of  Pottawattamie 
county,  Iowa,  on  July  24,  1888;  in  Carbon 
county,  Wyoming,  on  July  80;  and  in  Uoutt 
county.  Colorado,  on  August  10;  and  in  tbe 
oflSce  of  tbe  secretary  of  state  of  Iowa  on  Au- 
gust S9,  tliough  nothing  appears  to  bave  Ik'CD 
tiled  in  the  office  of  the  aecretary  of  state  of 
Colorado.  The  articles  provided  for  a  capital 
stock  of  $300,000.  divided  into  80iK)  sbarea; 
tbat  the  corporation  should  begin  business  oa 
August  1,  1888,  and  tbat  Haley  should  be  su- 
perintendent and  manager  of  the  company. 

*Tbe  cattle  were  st'is^  on  July  27,  and  41 
released  on  August  21,  upon  payment  of  $12,- 
725.52.  At  this  time  Wilson,  as  treasurer,  ex- 
ecuted the  following  receipt: 

'•Yampa,  lioutt  Co.,  Colo..  Aug.  21, 1888. 

"Received  of  Wilson  Ranlcin  for  Ora  Haley 
a  certified  check  of  Frank  X.  Aicber,  on  the 
German  National  Bank  of  Denver,  Colorado. 

.  .  .  Tbis  payment,  it  is  understood,  if 
paid  in  full  settlement  for  tbe  taxes  of  Ora 
Haley  for  tbe  year  1884  under  protest,  and  to 
release  cattle  now  distrained  for  said  taxes." 

Haley  testified  tbat  the  Haley  Live  Slock 
Company  became  tbe  owner  of  these  cattle 
about  tbe  24tb  of  July  by  purchase  from 
one  Timothy  Kinney;  tbat  Haley  organized 
tbe  company  with  a  capital  stock  of  8000  shares, 
of  which  be  owned  2990,  tbe  remaining  teo 
shares  being  owned  by  four  others;  that  tbe 
consideration  for  tbe  cattle  "was  somewhere 
near  the  capital  stock  of  the  corporation;"  that 
be,  Haley,  originally  owned  tbe  cattle  and  bad 
sold  them  to  Kinney  for  about  $800,000,  tak- 
ing bis  note  and  a  chattel  mortgage  for  the 
amount;  tbat  subsequent  to  tbis  seizure  Kin- 
ney brought  suit  in  equity  to  enjoin  tbe  salo 
of  the  cattle  for  the  taxes,  upon  tbe  bearing  of 
which  suit  both  Haley  and  Kinney  testified 
that  the  cattle  were  Kinney 'a  property  at  tbe 
time  of  the  seizure;  tbat  tiie  sale  to  Kinney 
waa  bona  fide;  but  tbat  it  waa  underatood  from 
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tbe  beginning  that  just  as  soon  as  the  company 
was  formed  it  was  to  take  the  property,  Haley 
beinir  advised  "that  that  was  a  better  method 
to  get  a  corporation  and  have  the  property  con- 
Tcyed  to  it  from  a  third  party;"  that  the  cut- 
tle were  transferred  to  the  company  for  the 
purpose  of  liti^^atinj;  the  taxes  in  the  Federal 
court.  Haley  further  testified  that  **llie  min- 
ute the  corp(»ration  hud  formed  and  was  in 
shape  to  acquire  title  to  it,  it  was  the  under- 
standing between  llass,  Kinney  and  myself 
that  that  properly  was  to  be  the  property  of  the 
Haley  Live  Stcx:k  Company  again." 

•*Q.  Then  the  delivery  was  a  mental  opera- 
tion, wns  it  not? 

•*A.  Yes;  I  expect  it  was. 
421    **'Q.  You  heard  your  aflldavit  read, 
niatle  on  the  4th  of  August,  in  which  you  testi 
lied  that  that  property  belonged  to  Timothy 
Kinney  and  was  then  in  his  possession.     Was 
that  true  or  was  it  false? 

•*A.  Well,  it  was.  lie  was  one  of  the  pos 
BOfusors.  There  had  been  no  formal  delivery 
of  the  property;  only  this  understanding  with 
tbe  corporation." 

It  further  appeared  that,  about  1885.  he  ob- 
tained an  iiguiiction  agMinst  the  collection  of 
this  tux,  which  was  dissolved;  that  he  then  ob- 
tained a  second  injunction,  which  was  dis- 
solved by  the  supreme  court,  and  the  suit  dis- 
n)i.<>sed  {Breeze  v.  IhUu,  10  Coh>.  5'  that  he 
then  obtained  a  third  injtmction,  which  wms 
again  dissolved,  and  the  suit  di.smi>sed  (fhrczf 
▼.  //a/t//.  11  Colo.  351)  that  he  Iherealter  ob 
tained  a  fourth  and  a  fifth  injunction,  l)oth  of 
Tvhieh  were  dissolved  by  the  ilistrict  court  of 
Anpahoe  county,  Colorado;  that  he  took  one 
of  these  c:)«os  to  the  Supreme  Court  of  the 
United  States  (/M/t-// v.  Breeze,  144  U.  S.  130 
ftJO:  i)7'\\)  and  that  heol»i;nned  a  release  of  the 
cattk'  under  all  these  injunctions,  except  the 
last  t»ne. 

The  tes  imony  of  Wilson  Rankin  for  the 
plai'«ilT  vvtisto  the  elTe«t  that  l;p  was  in  chargi* 
of  it:e  cuttle  at  the  lime  thev  were  seized;  that 
at  the  titi.e  of  the  puyment  he  demanded  a  re- 
ceipt in  the  nufne  of  the  Haley  Li>e  Stock 
Company,  which  was  refused,  aud  a  reeeipf 
taken  in  the  nuuie  of  llalev;  that  at  the  time 
of  the  seiznie  he  was  working:  for  Ki:)rji'y  and 
knew  noiiiinir  ahoui  the  LiveSio«*k  I'omp.iny; 
that  h"  i^ol  a  ehetpie  from  Hale}',  and  that  tlie 
first  time  he  ever  mentioned  to  Wilson  or  any 
one  else  the  unme  of  the  company  was  when 
be  asked  tor  the  receipt. 

Defeiuiants  offered  testimony  lending  to 
support  the  alleirniions  of  their  answer;  pro- 
duced the  tax  roll  in  evidence;  nnd  showed  that 
the  Live  Stoek  C«»ni|>any  was  never  heard  of 
by  them  until  the  day  the  taxes  wore  paid  and 
tfie  cattle  released. 

The  court  siibnu'tted  to  the  jury  the^iue^tion 
■whetl'.er  the  money  wa«  paid  by  tlu*  Haley  Live 
Stock  Ccmipanv  or  l»y  Mr.  Haley  himself.  The 
Jury  returned  a  verdict  for  $5L*o(».l)2.  upon 
which  judgment  was  entered,  and  defendants 
45i|  sued  •■out  this  writ  of  «*rror,  uss  inning  as 
enor  etrtain  (]ue.uinns  arising  upon  theadmis 
siun  of  testimony  and  the  charge  of  tiie  court. 

McMrn.    Daniel    E.  Parks    and   H.   B. 
Johnson,  for  phn'ntilT  in  error: 
Tlie  question  of  the  validity  of  this  tax  bad 
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twice  been  before  the  supreme  court  of  Colo> 
rado. 

Breeze  v.  Haley,  10  Colo.  5,  11  Colo.  351. 

These  records  should  have  been  admitted 
under  the  pleadings  as  they  stood,  and  without 
any  special  plea  of  r«  ctdiudicata. 

Gam))beU  v.  Rankin,  99  U.  S.  261  (25:  435); 
Mutual  L,  Ine.  Co,  v.  liar i  is,  97  U.  8.  331(24: 
909). 

The  adiudication  in  Breeze  v.  flaley,  10 
Colo.  5,  was  eonclusive,  not  only  as  to  all 
matters  actually  litigated,  but  as  to  all  such 
matters  as  n)ight  have  been  brought  forward 
and  liiii^.'ited  in  that  cause. 

Jiretzc  V  //(fltf/,  11  Colo.  351;  Stark  v.  Starr, 
94  U.  S.  477(24:  270». 

The  payment  of  Haley's  taxes,  even  if  made 
by  the  company,  would  not  give  a  cause  of  ac- 
tion, even  against  Haley. 

Afcdee  V.  Stin  Jose,  G8  Cal.  91;  Hr'itn  t. 
CheHteniUe,  63  Me.  241;  Wilkes  v.  Jhi'/tcr,! 
N.  Y.  500;  18  Am.  &   Enir.  Enc.  Law,  1^7. 

As  this  money  was  paid  voluntarily,  it  can- 
not be  recovered  back. 

18  Am.  &  Eng.  Enc.  Law.  215. 

In  the  ahsence  of  compulsion,  a  payment  un- 
der protest  is  nevertheless,  voluntary  puymtint. 

Lamh>rn  v.  Dickiuson  County  Comri.  97  U. 
S.  181  (24:923):  Union  Pac,  li.  Co.  v.  Dodge 
County  Comrs.  98  U.  S.  541  (25:  190). 

Mere  irregularities  in  procedure  give  no 
cause  of  action. 

Cooley,  Taxn.  8()8;  llannon  v.  nav^rhill,  60 
\.  H  218:  Biiey  v.  N^w  York  Cent,  da  II.  R. 
R.  Co.m  U.  S.  22Wull.  G0M2):840). 

It  was  I  he  duty  of  the  lower  court  to  deny 
its  jurisdiction,  and  it  is  the  duty  of  this  '-ourt 
to  do  so. 

Aaxhuft  <fe  L.  li.  Corp.  v.  Bo^fon  it  L.  R.  Corp. 
136  U.  S.  350  (34:  303». 

The  case  is  not  disiini;iilshi  tie  from  any 
other  case  whore  property  i*  eons  eyed  to  an 
individual  for  the  purpose  of  liliL'Mtion  in  the 
Federal  courts  for  the  bene'ir  of  a  party  not 
entitled  to  invoke  th'  ir  jurisdiction. 

Lanier  v.y^isfi,  121  U.S.  40MW:!'17);  )fur. 
r/.s  v.aUuier,  lii>  U.  S.  ;jirMo'.i;  OtM)-  Little 
V.  Giles,  118  Q.  S.  590  (!J0:  2GU);  ////vy  v.  Hd 
mun^h  110  U.  S.  5.'i0  (29:  12',)  :  hinni:>',iofi  v. 
Pilhbnnt,  111  U.  S.  13S(.:i».  ill):  V>i^h.,rth  v. 
Amathr  <t*  -S*.  Canal  CA?.  IIS   U.  S.  58  «30:  72). 

Where  the  chanee  of  title  is  ujimI*-  fnrtlie 
sole  purpose  of  enabling  the  real  owner  to  lU- 
igale  irj  the  Fetleral  courts  it  will  noi  .sustain 
juri'^diction. 

Jlancm^k  v.  lUllenas,  2  U.  8.  2  Dall.  3S0  (I: 
424);  Marfidds.  Uvy,  4  U.  5S.  4  Dall.  o3(l: 
854);  Jones  ^.Lfa^ue,  59  U.  S.  18  How.  76i,15: 
203):  Mansfie'd,  G.  cfe  L.  »/.  R.  G".  v.  S,Mn, 
HI  U.  8.  379  (28:402);  Kinfj  Iron  Bn-'fjr  tC- 
il/;/7.  ( V>.  v.  Ol  'f  (  ounty,  120  U.  S.  225  (80:  ••2^1); 
Grace  v.  Amerii^'in  f'ent.  Ins  Co.  109  U.  S.  27c< 
(27:  9;]2):  Bl'irkhrk  v.  Small,  127  U.  S.  ♦U;i32: 
70);  Wi/linms  v.  Xottura,  104  U.  S.  2(Ki  (JU: 
719);  Mtteajv.  Wattrtown,  128  U.  S.  580 '32: 
54:i). 

The  charge  <ipcl:i red  that  th^  oriiritial  treas- 
urer's roil  was  void  for  want  of  the  dollar  mark. 
This  was  error. 

Sf  fte  V.  Eureka  Consol.  Mln.  Co.  8  Nev.  15; 
Cfiickirinn  v.  Faile,  3S  III.  312;  Elst'm  v.  Kin. 
nicott,  40  HI.  187;  JenlAna  v.  .Merinae,^ZVvi\. 
Rep.  148;  Chamltcrlain  v.  Taylor,  30  Hun,  24; 
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Sawyer  v.  Gibson,  59  N.  H.  140;  American 
Tool  Co.  V.  Smith,  14  Abb.  N.  C.  378,  affirmed 
Id  96  N.  Y.  670;  Cafioon  v.  Coe,  62  N.  H.  618, 
524;  CMins  y,  Welch,  88  Mion.  »2:  Eppintjer 
V.  Kirbif,  23  III.  521.  76  Am.  Dec.  709;  Eneign 
V.  Barm,  107  N.  Y.  829:  Spokane  FalU  v. 
Broicne,  3  Wash.  84;  Neir  OrUane  v.  Dap,  29 
La.  Ann.  416;  Hopkins  v.  Young,  15  R  I.  48. 

The  omission  of  tbe  dollar  mark  is  at  most 
a  mere  ineffulariry,  error,  or  omission  which  is 
cured  by  our  statute. 

Buckv.  I'eopU,  78111.  606;  TJiatehery.  People, 
79  111.  606;  B  ere  v.  Peoj^,  83  111.  493;  hW»er 
V.  PeopU,  84  lil.  496;  Lyle  v.  Jacques,  101  lU. 
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Where  part  of  a  tax  is  lejral  and  part  Is  illc- 
gnl,  the  ]eiiH\  purt  will  be  sustained  if  the  parts 
are  capable  of  being  distinguished. 

(TKane  v.  Tfeat,  20  111.  557;  Bri*coeY.  Alli- 
son, 43  III.  201:  SUtU  v.  Allen.  43  III.  456;  Al- 
len V.  Peona  <ft  B.  Valley  R.  Co,  44  III.  85;  Peo- 
pU  V.  ^lcho^s,  49  111.  517;  Mix  t.  People,  72  III. 
241;  Genl/ierv.  fuller,  M  Iowa,  6U; /^ay/^r 
V.  .S?J<on.  29  Iowa,  421;  Eldridgew.  Kvehl,  27 
Iowa,  160;  Corninf/  Tmon  Co.  v.  J>aTis,4-i  Iowa, 
633;  fiii//.v  V.  Kuthl,  SO  Iowa.  275;  JJurley  v. 
Powell,  31  Iowa,  64;  ^/)^m  v.  Kennedy,  86 
Mich.  215;  iSt7«6-^  ▼.  6Y(^/<^7tf.  44  Mich.  5G1; 
WUfon  w.  Seavey,  38  Vt.  221-230. 

Ad  action  to  ncover  taxes  paid  under  pro- 
test will  not  lie  against  the  olticer  who  collected 
the  «>:iiiie  by  virtue  of  a  tax  warrant,  as  such 
Annui.t  has  the  force  and  ellect  of  a  Jud|$- 
mciii. 

Mufforrf  V.  Sutlon,  79  N.  C.  276;  Dickens  v. 
Jon.t,  G  Ytr^.  483,27  Am.  Dec.  4J:<8;  Vruich- 
field  V.  \V>'od,  16  Ala.  702;  Lewis  County^, 
Tate,  10  Mo.  650;  IJaffln  v.  Mason,  82  U.  8.  15 
Wall.  071  (21:  190);  ErsUne  v.  Ilohnbach,  81 
U.  8.  14  Wall.  613  (20:  745);  BaiUy  v.  ^ew 
York  Catt.  cfe  il  IL  R.Co.  b9  U.  S.  22  Wall.  004 
(22:  840k  Mechem,  Pub.  Oif.  g  690,  and  cases 
cited. 

Mr.  W.  T.  Hue^hes,  for  dcfeodaDt  io 
invrior: 

Vi  ri-^liable  property,  beef,  cattle,  were  mis- 
chievously seized,  and  were  held  to  vex, 
bairassund  injuie.  and  to  si'curea  release  of 
these,  tiie  money  was  paid. 

8nh/or(as  v.  Jinniugs,  1  Bnv.  470;  Spafds  w. 
Barrett,  57  III.  290,  11  Am.  It'ep.  10;  LaJayetU 
di  1.  J:.  Co.  v.  PattiMn,  41  lud.  313. 

BI«»uey  had  and  received  will  lie  for  the  re- 
covery of  a  void  lax  at  common  law. 

Lyhde  v.  Melrose,  10  Allfn,  49;  C.^mpmnn  v. 
Brooklyn,  40  N.  Y.  372;  leyser  v.  Nno  Yn-k, 
70  N.  V.  497,  26  Am.  Rep.  624;  Burrouijhs, 
Taxn.  440;  Cooley,  Taxn.  506. 

A  statute  iu  Colorado  expressly  allows  such 
recovery. 

Hurd  v.  JTamill.  10  Colo.  174. 

The  tax  iu  tins  case  was  void;  its  foundation 
was  the  tax  roll. 

This  is  the  jiid^pnent  for  taxes  in  Colorado, 
and  the  ji)d<.\meut  for  taxes  must  be  certain. 

/Miprence  v.  Fast,  20  III.  338,  71  Am.  Dec. 
274. 

In  such  proceedings  the  construction  should 
be  beneficent  for  the  taxpayers. 

StuU  V.  E'ireka  ioniud.  Miiv,  Co.  8  Nev.  15; 
Battyer  v.  Gleastm,  59  N.  II.  140;  Cahoon  v. 
Coe,h2  N.  II.  51H.  624;  Jenkins  v.  Mc  ligue,  22 
Fed.  Rep.  148;  Chamberlain  ▼.  Taylor,  36  Uuo.  1 


24;  American  Tool  Go,  t.  Bmilh,  14  AbU  N.  a 
378.  32  Hun,  121;  Ensign  v.  Harse,  107  N.  Y. 
329;  Elston  v.  Kennieott,  46  111.  202;  Tilton  ▼. 
Oregon  Cent.  Military  Hoad  Co.  8  8a wy.  22; 
Woods  v.  Freeman,  %^  U.  8.  1  Wall.  398 
(17:  548);  Bralyy.  Seaman,  SOCal.  610;  PeopU 
V.  San  Francisco  8av.  Union,  81  Cal.  132; 
Tidd  V.  Rines,  26  Minn.  201;  Randolph  ▼.  Mel- 
calf,  6  Coldw.  400. 

Every  prfsumption  It  against  inferior  and 
statutory  tribunals. 

Piper  V.  Pearson,  2  Gray,  120,  61  Am.  Dec. 
438;  Runkle  v.  VniUd  States,  122  U.  8.  54S 
(30:  1167);  Gomery.  Chafe,  6  Colo.  314. 

Powers  vested  by  a  constitution  in  desig- 
nated officials  cannot  be  exercised  by  other  and 
diHercnt  officials. 

PeopHe  V.  Maynard,  14  Dl.  420;  Dennett^$ 
App.  32  Me.  508,  54  Am.  Dec.  602;  Netcland 
V.  Marsh,  19  111.  376. 

Curative  statutes  only  apply  to  immaterial 
error,  not  material  error,  or  nullities. 

PeopU  V.  Seymour,  16  Cal.  332.  76  Am.  Dec. 
521. 

A  ministerial  officer  is  protected  by  his  pro- 
cess. 

Savaeool  v.  Boughton,  6  Wend.  170,  21  Am. 
Dec.  181;  Grace  v.  Mitchell,  81  Wis.  5;i3.  U 
Am.  Rep.  613;  Erskine  ▼.  Hohnbach,  81  U.  8. 
14  Wall.  613  (20:  745);  Haffln  v.  Mason,  82  U. 
8.  15  Wall.  071(21:  196). 

It  is  neceasary  under  all  systems  of  pleadings 
to  show  a  stKLulory  fact. 

Russell  V.  Mann,  22  Cal.  132;  Williams  v. 
Ilingham  dt  Q.  Bridge  dt  Tump.  Corp.  4  Pick. 
Z\UUnite<1  State  v.  M<yrris,  23  U. 8.  10  Wheat. 
246((>:314). 

Colleciin<r  a  tax  on  a  description  which  is 
no  descri|)tinn  cooslilutcs  the  collector  a  tres- 
passer ab  initio. 

Six  Caryentfint  Case,  1  Smith,  Lead.Cas.  (7th 
Am.  el.)  274-279.  noten;  Malcolm  v.  Siioor,  12 
Met.  279.  40  Am.  Dec.  675. 

Regularity  of  process  is  necessary  to  pro- 
tect a  tax  codector. 

Cooley,  Ta.xn.  (3d  ed.)  800,  and  cases  cited; 
Mechem.  Pub.  Off.  690;  1  Dill.  Mun.  Corp. 
237,  nolr;  Stale  v.  .McNaUy,  74  .Me.  210. 

Aider  by  verdict  or  pleadinur  over,  never  sup- 
plies the  absence  of  material  alleirations. 

Reg  V.  Waters.  1  Den.  C.  0.  350;  Ile^  v.  Wap- 
erton,  17  Q.  B.  582. 

There  can  be  no  parol  levy  of  taxes;  they 
depend  on  a  record,  rightly  made,  made  by  the 
right  odic  ials. 

Mos^rv.  White,  29  Mich.  59.  60;  Re  Potrrrs, 
20  Alich.  504;  Icerslie  v.  Spa  aiding,  32  Wis. 
305;  Polk  V.  Rone,  25  Md.  153. 89  Am.  Dec.  77:j. 

Process  must  have  come  into  tiie  collector's 
hands  with  regularity  upon  its  face. 

Henry  v.  Ilell,  75  Mo.  194;  Leachman  v. 
Dougherty,  81  111.  324. 

Res  adjudicnta  nuist  be  pleaded  in  Colorado. 

ilax  V.  ljeis,\  Colo.  \^l\'Iircezi  v.  Haley,  11 
Colo.  351;  Hank  of  United  States  v.  Bcoerly, 
42  U.S.  1  How.  151  (11:S2). 

Kew  and  affirmative  matter  must  be  pleaded. 

DfVotie  V.  McGerr,  14  Colo.  677. 

Opinions  of  courts— reasons  for  a  judgment 
have  nothing  to  do  with  showing  what  was 
adjudicaiecl. 

Co'nns  V.  Virginia,  19  U.  8.  6  Wheat  899 
(5:  290);   UJdjcider  ▼.  Lety,  9  CaL   608,  615; 
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Union  Pac.  R.  Co.  Stewart,   95    U.    S.  284 
<24:  432). 

Mr,  Justice  Brown  delivered  the  opioion  of 
the  court: 

We  shall  DOt  find  it  necessary  to  dispose  of 
all  the  errors  assigned  to  the  action  of  the  court 
beluw,  as  many  of  them  are  not  properly  pre- 
•entcd  by  the  record. 

1.  Upon  the  conclusion  of  the  plaintiff's  tes- 
timony, defendants  moved  the  court  to  direct 
a  veidict  in  their  favor  upon  several  groumis, 
amonir  which  were  that  the  organization  of  the 
plaintiff  corporation  was  fraudulent,  and  solely 
for  the  purpose  of  invoking  the  jurisdiction  of 
the  Federal  court,  that  the  property  in  question 
was  never  conveyed  to  the  plaintiff  until  after 
tbe  trespass  was  committed,  and  therefore  it 
could  not  sue  for  the  same;  that  the  pretended 
conveyances  from  Haley  to  Kinney  and  from 
Eioney  to  plaintiff  were  without  consideration 
and  fraudulent;  and  there  had  been  no  deliverv 
of  the  property  to  the  plaintiff  prior  to  the  al- 
leged trespass.  Tbe  court  denied  this  motion, 
and  the  defendants  excepted.  They  did  not, 
however,  stand  upon  their  exceptions,  but  pro- 
ceeded to  introduce  testimony  in  their  own 
behalf,  and  thereby,  as  we  have  repeatedly 
held,  waived  their  exceptions.  Bogk  v.  Gom- 
tert,  149  U.  8.  17.  23  [37:  631,  684J.  Nor  did 
they  renew  their  motion  upon  the  conclusion 
of  the  entire  testimony,  as  they  might  have 
done.  This  disposes  of  the  third  assignment 
of  error,  "that  the  court  erred  in  overruling 
tbe  motion  of  the  defendants,  made  at  the  con- 
clusion of  the  evidence  of  plaintiff,  to  instruct 
the  jury  to  find  a  verdict  for  defendants."  As 
tbe  fourth,  fifth,  and  sixth  assignments  are  only 
to  the  opinion  of  the  court  in  denying  such 
motion,  they  must  share  the  fate  of  the  third. 
44]  In  addition  to  this,  ^however,  the  reasons 
given  by  the  court  for  its  action  upon  the  prin- 
cipal motion  are  not  the  pmper  subjects  of  ex- 
ception. If  the  exception  was  improperly  over- 
ruled, the  reasons  given  by  the  court  for  its  ac- 
tion are  of  no  consequence. 

8.  There  was  an  exception  taken,  however, 
to  the  following  extract  from  the  charge,  which 
is  also  assigned  as  error,  namely:  "That  if 
you  believe  from  the  evidence  tl\at  this  money 
was  paid  over  by  the  Haley  Live  Stock  Com- 
pany, and  not  by  Mr.  Haley  himself,  that  then 
tbe  plaintiff  would  have  tbe  right  to  recover  it 
back  as  bavins  been  exacted  under  circum- 
stances which  showed  no  authority  upon  tbe 
part  of  Mr.  Wilson  to  get  it." 

This  charge  must  \Z  taken  in  connection 
with  the  pleadings  in  the  case,  and  can  only  t>e 
justified  upon  the  theory  that,  consistently 
with  the  allegations  of  the  complaint,  plaintiff 
bad  a  right  to  recover,  if  the  money  paid  to 
obtain  the  release  of  the  cattle  was  paid  by  the 
Haley  Live  Stock  Company,  and  not  by  Mr. 
Haley  himself.  It  is  true  that  this  portion  of 
tbe  charge  was  excepted  to  upon  the  ground 
that  it  assumed  the  invaliditv  of  the  tax  pro- 
ceedings; but,  as  it  went  to  the  foundation  of 
the  action,  we  think  it  may  be  construed  as 
ftbine  tbe  same  question  that  was  raised  at  tbe 
conclusion  of  the  plaintiff's  testimony,  viz.  the 
right  to  recover  upon  tbe  allegations  of  the 
Mnplaint,  and  tbe  admitted  facts  of  the  case. 

Tbe  gist  of  tbe  complaint  is  contained  in  the 


5tb  paragraph,  which  is  as  follows:  "That  on 
or  about  July  27, 1888,  the  defendants,  by  force 
and  arms,  seized  and  took  from  the  plaintiff 
about  seven  hundred  head  of  beef  catile,  which 
were  bunched  up  and  were  being  driven  to 
market  by  plaintiff,  and  that,  after  seizing  and 
taking  from  plaintiff  said  cattle,  defendants 
drove  said  cattle  great  distances,  and  kept  them 
bunched  together,  and  greatlj]  injured  said 
cattle,  and  caused  them  to  deteriorate  and  lose 
flesh,  until  on  August  21,  1888.  plaintiff  was 
compelled  to  pay  defendants  a  sum  demanded 
by  them  of  plamtiff  to  wit.  $12,725.50,  as  a 
condition  precedent  to  defendants  surrendering 
possession  of  said  cattle  to  plaintiff." 

This  is,  in  its  nature,  a  count  in  trespass,  de 
boni»  asportatit,  *for  the  taking  and  detain  [40 
ing  of  personal  property,  and  can  only  be  sup- 
ported upon  the  theory  that  plaintiff  was  either 
the  owner  of  the  cattle,  or  entitled  of  right  to 
tbe  possession  of  them  at  the  time  of  tbe  tres- 
pass complained  of.     1  Chitty.  PI.  189. 

Tbe  allesration  that  plaintiff  was  compelled 
to  pay  defendants  a  large  sum  of  money  to  ob- 
tain the  release  of  the  cattle  is,  to  all  Intents 
and  purposes,  an  allegation  that  plaintiff  suf- 
fered this  amount  of  damages  by  reason  of  tbe 
unlawful  seizure  of  its  cattle,  in  addition  to  tbe 
damages  suffered  in  driving  said  cattle  great 
distances,  keepingtbem  bunched  together,  and 
causing  them  to  deteriorate  and  lose  flesh. 
Now,  there  is  no  evidence  which  would  justify 
a  jury  in  finding  that  plaintiff  was  the  owner 
or  entitled  to  the  possession  of  the  cattle  until 
some  time  after  the  27th  of  July,  when  tbe 
trespass  is  alleged  to  have  been  committed. 
Rv  the  articles  of  incorporation  of  tbe  Haley 
Live  Stock  Companv  it  was  not  authorized  to 
beein  business  until  the  first  day  of  Auirust, 
1888;  and  althou<^h  these  articles  were  filed  in 
the  county  recorder's  office  of  Pottawattamie 
county,  Iowa,  as  early  as  July  24,  they  were 
not  filed  for  record  in  tbe  state  of  Culoradp 
until  August  10,  fourteen  days  after  tbe  trespass 
was  committed.  In  addition  to  this  it  appears 
that,  in  the  suit  in  replevin  instituted  by 
Kinney  against  these  same  defendants,  Wilson 
and  Breeze,  to  obtain  possession  of  these  cattle, 
Haley,  purporting  to  act  as  agent  for  Kinney, 
made  affidavit  on  Aueust  4  that  Kinney  was 
tbe  owner  of  and  was  then  lawfully  entitled  to 
the  possession  of  the  cattle  in  question. 

Notwithstanding  this,  Haley  swore  that  tbe 
Live  Stock  Company,  of  which  be  himself 
was  practically  the  sole  incorporator,  became 
the  owner  of  these  cattle  on  the  24th  of  Jul/, 
by  purchase  from  Kinney,  though  he  admits 
there  was  no  formal  delivery  or  transfer  of 
possession.  The  truth  seems  to  be  that  tbe 
tompany  was  organized  for  the  sole  purpose 
of  bringing  this  suit  as  a  nonresident;  that 
Haley  swore  that  the  cattle  became  the  proper- 
ty of  the  company  on  or  about  July  24  simply 
because  the  companv  filed  its  articles  of  incor- 
poration in  Pottawattamie  county,  Iowa,  upon 
that  day;  that  no  ^purchase  was  ever  aci-146 
ually  made  of  these  cattle  by  the  company,  at 
least  until  long  after  the  date  of  the  seizure, 
and,  as  Haley  admits,  the  deliver?  and  sale 
were  only  a  mental  operation,  and  if  tbe  com- 
pany ever  took  title  at  all,  it  was  long  after 
the  date  of  the  alleged  trespass. 

Clearly  there  was  nothing  hi  any  of  tbesi 

IM  U.S. 
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_ii  that  could  give  to  tbetompanjlbe  61  N.  Y.  lOB;  Waller  v.  Beniielt.WS.Y.iJO: 

righito  Hue  for  tbetr«pM»  committed  in   tlie  B'lknapy.  tieale!/.  UN.  Y.  US,  97  Am.  Dec. 

Kizureof  IbMc  cattle  on   July  27.     Tbe  clr-  130;    Uernliard  t.   fkUiwaa,   G4   N.  Y.   601; 

cult  court  brid  tbat  lh«  plaialiS  bad  not  ac-  Harna  v.  Quigleu,  69  N.   Y.   205;  Farmtr  t. 

quired  tbe  tiileor  possi«sii>n  at  tbat  I^me,  and  Cram,  TCal.  1^5. 

bence  could  not  maiDiftin  an  aclion  for  tbe  If  in  fact  ibe  cattle  cootiDued  to  be  the 

leizure  of  Ibe  cattle  and  tbe  loss  accruing  from  property  of  Kinuey  or  Haley  up  to  tbe  time 

Ibat  act.     Tbe  court  waa,  boirever,   of  oplo-  ihe  money  was  paid,  11  ia  dillkult  to  Ece  Upon 

loD  tbat  if  il  could  assume  tbal  Ibe  plainliS  what  tlieory  a  recovery  could  be  permitled   at 

paid  tbe  mouey  for  Kinney,  or  wboever  waa  All,  ^ince  io  auch  i-n.-^c  tbe  paymeol  by  the 

the  owner  of  ibe  cattle  at  tbe  lime,  to  aecure  llatey  Live  Stock  Company  would  be  wbolly 

the  release  of  ibem,  witb  tbe  view   of  acquir-  voluntary.      Laiiitxim    v.    Dickinum    Gmnlg 

ing  properly  in   them,  it  migbt  maintain  an  C^mri.SlV.  8.   161.   189  [S4:  0!fl,   928].     It, 

action  for  Ibe  mooey  paid  for  that  purpose  ;  upon  the  olber  hand,   tbe  cattle   bad   become 

that  tbe  fact  tbat  Ibe  plaioliff  was  a  slraoger  tbe  bona  fide  prO|ier(y  of  a  bona  fide   corpora- 

to  tbe  proceeding  to  collect  the  taxes  waa  not  tlon,  it  is  possible  tbat  such  corporation  IDigbt 

material;  and  tbat,  if  the  taxes   were   void,  a  sustain  ua  actioo  for  moofy   paid  for  tbe  t» 

stranger  pa^ng  tbe  amount  for  tbe  use  of  tbe  lease  of  its  properly,  even  though  It  were  or- 

person  against  whom  it  was  levied  would   be  ganized  for  tbe  purpose  of  carrjing  the  litin- 

able  to  recover  the  money.     We  concur  In  its  lion  into  tbe  Federal  courts.     Seelurger  v.  C&f- 

opinion  tbal  Ibe  plainlift  could   not  maintain  tro.ante,  p.6%i.  Tbe  dilficulty  in  tbU  coooec- 

SD  action  for  tbe  treupass;  but  ne  Iblnk  it  was  lion  ia  to  fiud  any  tangible  'evidence  that  [48 

in  error  in  holding  that  the  plaintiff  mirhteon-  Ibe  Live  Slock  Company  paid  this  tax,  or  had 

tiouB  tbe  action  fur  the  recovery  of  the  money  any  money  with  which  lo  pay  il.     The   proof 

Eiid  to  obliin   tbe  release   of  tbe  cattle.     As  waa  that   Haley   borrowed  of  one  Aicber  the 

Efore  stated,   this  was  a  mere   item   of    the  money  to  pay  these  taxes,  giving  him  bis  own 

damages  occasioned  by  tbeseizurc.      Tbe  gist  Doles  for  ibc  iiraounl,   wbilu  Alclicr  gave  to 

of  ILe  actioD   was  the    Irespnss.  and  if  the  bim  a  cheque  which  he  indorsed  personally 

f'lalntiS  was  not  able  (o  mainiain  Ibat  action,  and  banded  to  the  county  treasurer.  Tba 
I  fell  to  the  ground,  and  carried  wiih  it  all  the  name  of  Ihe  Live  Stock  Company  was  not 
damsgea  incidental  thereto.  We  are  not  called  used  in  the  traninctioo,  and  at  Ibis  time  il  bad 
upon  to  ilelermlne  whether,  uoder  tbe  codeof  opened  no  books,  bad  no  money  and  do  ac- 
dvll  procedure  of  the  slate  of  Colorado,  the  count  at  a  bnoii.  In  fad,  the  Haley  Live 
court  might  or  might  not  have  permitted  ibc  Slock  Company  seems  to  have  been  a  mere 
action  of  trespass  lobe  turned  into  one  for  alia^  for  Hulcy.  Tbe  fact  that  Haley  may  bare 
money  bad  and  received,  and  Ibe  plaintiff  lo  intended  to  sell  the  caiile  n.t  Ibe  properly  of 
recover  upon  the  theory  thai  ihe  cattle  bad,  the  company  anil  pay  bis  no'e  to  Aicber  from 
before  Ibe  payment  of  Ibe  money  become  ils  Ibe  proceeds,  does  noi  put  Ihe  company  Id  tbe 
properly,  and'  that  sucli  payment  was  made  (or  position  of  an  original  payer. 
the  purpose  of  obtaining  Its  releai'e,  and  was.  We  Ihiuk  the  court  was  In  error  in  submit- 
therefore,  nni  voluntary.  It  is  sufllcient  to  tint;  to  ibe  jury  the  question  who  paid  these 
My  that  we  know  of  no  ayatem  of  pleading  lase^i,  both  becuuse  the  pleadings  did  not  )us- 
wbich  enables  a  parly  lo  declare  in  trespssB  (f«  lifyilaii'i  because  there  wns  no  proper  evl- 
47]  iKmit  atp-^rtatiii,  and  'without  at  legist  no  dence  that  plaintiff  paid  tliem.  Tbe  judg- 
amendment  of  bis  complsinl,  recover  as  upon  men!  must,  therefore,  be  reveised,  and  the  case 
a  count  for  money  had  and  received.  remanded  for  further  proceedings  in  conform- 
By  section  7S  of  the  Colnnido  Code  of  Civil  Ity  with  this  opinion. 
Procedure  it  is  provided   that  "if,   upon  the 

trial  of  an  acHon  before  Ibe  court  or  jury,  the  

evidence  shall  vary  from  tlie  allegations  of  tbe 

pleadlnga,  and  either  party   ia  surprised  there  UNITED   ST kVES.  Appt. 
by,  he  shall  beklluwed,  on  motion  and  showing  ^ 
cause  ibcrefor,  and  on  such  terms  as  tbe  mutt  oirmn?-?  r  TJRirinwrna 
may  prescribe,  lo  amend  his  pleadlcgB  to  coo-  SIDNEY   S.  PRIDGKON. 
form  to  proofs."    Nosiich  amendment,   how-  (See S.  C,  Hetmrler'a  efl.  48-81.) 
ever,  was  made  in  this  case.     While,  undoubt- 
edly, under  the  Bjsrem   of  code   pleading,    n  "Otk   itialing    in    OI:l'i?i«ma ^ indicfneat— 
leciinical  vnriancc  between  the  allesatioos  and  '■a''"*  »enttnef—Acl  of  Feb.  IS,  1888— court* 
the  proof  Is  not  deemed  motcrial,  unless  llic  of  Oklahoma— tei.Unet  lum  far  kgal—ht^iMi 
adverse    party    la    prejudiced    thereby,    still,  corpui. 

t!'^^^nlT,l':tJl^V'^Z.°'r.J,fjA!t  tX  I-    Horwst«.lin«onNovemberU,I890.1ntheIn. 

proven, not  merely  in  some  particular,  hut  in  attooountry. within tbeboundarieaofOktaboma 

ila  enitre  scope  and  meiimng,  It  is  treated  by   _ . — ' 

tbe  autborilicsof  those  stales,  not  as  a  case  of  Sote.~Ai  to  iuruaitUon  of  UnUtd  Blattt  courtt 

variance  merelv,  but  as  an  eniire  failure  of  meriwmmimlaicoJemM,  see  note  to  Untied  StntBi 

proof.     Bee  Volkming  V.    De0rwtf.9\   N.  Y.  t.  CooliflKe.  *:isi. 

26S,  12,TooeB  &  8.424;  Becker  v.  tkilUman.  50  AMto^Bhtnhobta»<xiTvi^wayi«Pu.a^v>henw<t: 

-■.  Y.  275.     In  Hegrau>  v.  Elmore,  60  N.  T.  1,    ""O  /T  "'"f,'^','^'  ""^  ^^  "''^       

,    ,    ,:....      .,  " ..    .  ..           .     1       •■■■■•■  mau  lje  (noiilredtntofju  lurtlof.  see  nc 


{ntf'ired  Into  liy  writ  o/,  see  note  to  United 


it  ia  held  distinctly  that  the  code  does 

IhoriM  a  recovery  where  the  crimplaint  allegea  ''^uvhat^^tZm^^aubc  conM^rtdon. 

facts  sbowins  ■   cause   of  action   in  tori,  by  corpug,  sec  note  to  Bi  carte  Carll,W:a>B. 

proving  on  the  trial  a  cause  of  action  in   con-  ^,  ^  nupeniton  of  wru  of  habeat  comu,  aee  not* 

-tract.     To  ILe  same  eflecl  are  Rom  v,  MalKer,  u>  Luther  v.  Iknden,  U:iSl. 

lis  D.  8.  <tl 


41^1  SuFRiSMs  Court  ok  the  Unitbd  Stateb.  Octt.  Tkbii, 

territoiT.  ■«  deOoed  by  the  Act  of  Congrren  of  of  the  UDited  States  of  America,  the  appellee, 

May  2, 1890,  was  not  a  crime  aflralnst  the  United  Sidney  8.  Pridgeon.  waa  recularly  in<lirted  for 

Buu-a,  PUDwbnble  under  the  Act  of  ConirreBB  of  horse  stealing  by  the  grand  jurors  of  i  he  United 

February  1M888.  ^  _  Stales  of  America.within  and  for  Logao  t-ountv 

•',^J!l°?*^,tw"^*°^**®T^*"^"'**''^^"'^'^^,*^®u^  and  tbat  part  of  the  Indian  country  alluhrd 

ili  utl    inn"  fL^'^h^H.  ^''"°'^;  ^^^'''l"^  thereto  for  judicial  purposes,  after  liHvii.g  been 

territory,  and  for  the  Indian  country  attached  a    ^  ^   i  •  i^         j>      "i 

thereto,  for  judicial  purposS.  found  ZtJS^Sep.  fj^S^VT'  ""P**"?'^^'  ^^"^  chnr^^-d  to 

tcmber  term,  l»a),  for  horse  steaUng,  Is  not  fti-  i"^."^*?  2^    offenses  asainst   the  lavs  of  the 

tally  defective  on  collateral  attack  by  writ  of  United    ata'cs    commitled   theiem.     He   was 

habeas  corpus  in  thnt  it  lays  the  venue  of  the  of-  thereafter  tried  and  convictpd  of  the  offenstr 

fensc  **ut  and  within  that  part  of  the  territory  of  with   which   he   was   charged,  and  the  court 

Oklahoma  attached  for  Judicial  purposcsto  Lofran  thereupon,  on  February  12,  1801,  entered  judg 

county,**  with  a  description  of  territory  which  in-  ment  upon  the  conviction  as  follows,  thafthe 

cl udcs  part  of  OlcUiboma  and  part  of  the  Cherokee  said  Sidney  S.  •Pridi^eon.  fortlieRflid  of   [oO 

Outlet  notinOklahoma,andavors  the  same  to  lie  fense  by  him  committed,  be  imprisoned  in  the 

nhen  and  there  Indian  country,  and  a  place  then  Ohjo  gt^te  pcniti«ntinry  at  Coluinlr.is  (aud  con- 

and  there  under  the  sole  and  exclusive  Jurisdio-  fi^ed  at  hard  labor)  for  the  term  of  five  vi^irs. 

tlon  of  the  UnitcdStatesof  America."  ^^^  ,^,^  ^^  »      j,^  ^^  ,2  o'clock  M.  Fcl»ru:iVy  12. 

1.   THie  s.'ntence  of  the  DMtrict  Court  for  the  First  jyQi   ^^d  to  p^v  the  cosU*  of  this  proH-cuiion. 

irHt,rrl  ?^^^^^^^  amounting  to  ihe  sum  of  txvo  hundred  and 

territory,  aud  for  the  Indian  country  attiichcd  ,i  •  ,     .     "in  j  *j*.     «i  .  i  . 

thereto,  (or  Jnrilcial  purp'^ses,  on  a  conviction  ^^^^^^'  ^^«  ^!»"«r  ""l^  ^flytl^ree  cents,  and  to 

under  an  indictment  for  horse  stoalinff,  and  the  ^jnnd  comtuilte.l  until  the  amouutof  said  costs 

oommltmontof  the  prisoner  In oct<irdanco there.  ^""Il  "^^e  been  fully  paid. 

with,  are  nut  void  hy  reason  of  the  fact  that  they       In  pursuance  of  this  sentence  Pridireon  w;is 

iouludcd  af:  part  of  his  punisluiiont  during  his  im-  transported  to  and  confined  in   the  Ohio  state 

prison iiirnt  in  the  Ohio  penitentiary,  confinement  penitentiary,  in  which  the  usual  di^'iplitu*  for 

at  hard  lalHjr.  prisoners  conOned  therein  includes  * 'hard  la- 

«.    The  Act  of  Februnry  1ft,  1888,  was  anpersoded  In  bor." 
Oklnhomaterritoryby  the  Actof  May3.1890,  ad-        On   Julv  7,    1893,   Pridgeon  applied  to  iIm- 

optiuH:  the  criminal  code  of  Nebraska  as  a  provi-  Uiitod  StaU^s  Circuit  CouVt   for  I  ho  Southern 

sliMiuicodi-fortheterntMry.  District  of  Ohio,  EtLstcrn  Division,  for  a  wri» 

L  Tho  courts  created  for  the  territory  of  Oklahoma  of  habeas  rorpu-S  to  l»e   discliMrceJ    from  tin- 

sit  as  territorial  courts  to  admin l!«ter  the  laws  of  custody  of  the  warden  of  tiio  <i  Mp   piMiifrn 

Wic  territory  and  as  courts  of  VnUed  States  to  ^i^^^y     .,lleirin-    in    Id^    petition    fhi?    lo-   xv:»s 

admmLHU^r  the  laws  of  the  Unito.l  bratcs.  wron-fiil!y'  rcMraiti-d  of  his  |il».  H  .    ii>v,.   iw- 

1.    A  sentence  IS  le^^l  so  far  as  It  U  within  the  pro-  ^„..^J^,i    ^^       ,       i  :^i    «.:    i  ..  .    •'       j 

vteion^ofiawand  the  Jurisdiction  of  the  court  ^""fe  the  court    which  trird    c- vw  m|.  nud 

over  the  person  and  oUens«%  and  only  void  as  to  -l^w^'nced  him  had  no  .pjnsdict'o,.  ,n  tli.-  prt-.n 

the  excess  when  such  excofrs  Is  wjparable.  '^^5;  uiul.  se.v»ud.    th:it   the  senient'c  iniposCil 

T.    Un.lern  writol  hal^eascorpusiiulogsitlsafflrm.  ^^'^^  beyotid  the  power  and  jnris<iic:iou  of  the 

atively  shown  that  tlie  Ju«Ument  or  sentence,  ^'^'urt,  und  thiufore  void.     Ui^.n  t»;c  hc.iin.: 

under  which  the  petitioner  is  conancd,  is  void,  ot  the  pelilioii.  tiie  <tiicuit  court,  wi'hout  mus.v 

be  is  not  entitled  to  hi-idL'r.harife.  ing  upon  the  qii<siion  of  j-ni-<  lieliou  of  the 

(No.  1070.!  court  which   iii»|»'»sed  the  smieo'v*   held  thn* 

BulmitUd  Mar.JO,  1894.  Decided  Apr.  16,1804.  the  prayer  of  the  petilioMcr  shotdd  l»e  grante!. 

for  the  reason   that  the  srn?enc«'  should  hjiv« 

ON   A   CERTIFICATE    from    the  Uinted  \ko\\  Um  imprisonusent  alo:i»',  and  that  the  in. 

States  Citcuit  Court  of   Appeals  for  the  position  of ''lianl  labor"  as  a  part  of  ihe  pun 

Sixth  Cin  nil,  of  (iUC>tiona  for  the  decision  of  ishmeut  nn  Ic  red  the  whole  sententx*  vol  I,  and 

this  court  in  a  procrcdinirbv  linbcas  corpus,  thereupon  the  pot  it  ioner  was  di<icharL"d.     AV 

issued  by  the  United  Slates  Circuit  C«»urt  for  i*ridf/con,  57   Fed.  lie  p.  200.     From   ihi«*  de 

the  Southern  District  of  Ohio.  Kastern  Divis  eision  the  United  Stiies  appealeti  the  case  to 

ion,  upon  which  that  court  diseharued  the  pe-  the  United  States  Cireuit  Court  of  Ap,'.eaN  ♦'or 

tilloner,   Sidney  S.  Pridireon,  from   confine-  the  Sixth  Circuit.     That  couri,  in  view  of  tin 

nicnt  under  a  conviction  for  horse  stealing  in  iinf»ortatit  questions  arising  iip.'>n  the  reconl. 

the  District  Court  for  the  First  Judicial  I)is  nnd  the  d»ubl  which  it  entertained  as  It)  ih«- 

trict  of  ]x);ran  County.  Oklahoma,  and  fr.)m  c»»rrect  <lecision  thereof,  cerli.ied  to  this  court 

which  deeision  the  United  States  appealed  to  Ihe  following  questions: 
the  said  Circuit  Court  of  Appeals.     Qucntions       "hirst.   Was  horse  stealing  on  Novemlvv  I'J 

anncered  in  the  negiitirr.  1890,  in  the  Indian  country,  witldn  the  lx)un<l 

See  satue  case  Ih-'iow,  :u  Fe<l.  Hep.  200.  aries  of  Oklahoma  ttrritory.  a«^  detined  by  the 

The  facts  are  staled  in  the  opinion.  Act  of  Congress  pas-ed   .May  2.  IS.IO.  a  crimo 

Mr.   Lawrence  Maxwell,  Jr.,  Solieitor  against  the  United  Sta'c^,  and  piiMi^luiole  un 

Qen.,  for  appellant.  der  the  Art  of  Congros  passed  Februarv  l"*. 

Alimtt,  D.  K.  Watson,  A.  II,  Johnson  and  1888.  denouncing  horse  stealing  in  the  Indian 

B.  C.  Ircine  for  appellee.  territory? 

•'•Second.  (Assuminirthe  Isrst  question  [ol 

Mr.  Justice  Jackson  delivered  the  opinion  is  answered  in  the  negative.)    Was  the  in<iict- 

of  the  court:  ment  againsi  Pridgeon  fatally  defective  on  n»l 

At  the  September  term,  1^00,  of  the  District  I  iieral  attack  by  wVit  of  habeas  corpus  in  that  it 

Court  for  the  First  Judicial  District  of  Logan  lays  the  ven'  e  of  th*-  olTensse  *at  an«l  within  that 

County.  Oklahoma  territory  and  for  the  In-  pan  of  the  ten i'ory  of  Oklaljonju  attached  for 

diun  country  attached  there  o  for  judicial  pur-  ju<lieia1  purposes  to  Logan  county,*  wiih  a  d*»- 

poses,  silling  with  the  |X>wer8  of  a  district  court  scription  of  terrilory  which  includes  imrt  of 

6t2  1&-1  i'-S* 
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Oklahoma  and  part  of  the  Cherokee  Outlet 
DOt  Id  Okluhomu,  and  avers  the  same  to  be 
*tbeD  and  there  Indian  couniry,  and  a  place 
theD  and  there  under  the  sole  and  exclusive 
jurisdiction  of  the  United  States  of  America  V 

*'Tbird.  Are  the  sentence  of  Pridccon  and 
bis  commitment  in  accordance  tbere with  void 
by  reason  of  the  fact  that  they  included  as  part 
or  his  punishment  during  his  imprisonment  in 
the  Ohio  peuitcnliary  confinement  at  bard  la- 
bor?" 

Assuming  that  the  first  question  certified  has 
reference  to  such  parts  of  the  Indian  country 
as  were  enibrHced  within  the  boundaries  of 
Okhihoma  territory,  and  formed  a  part  thereof, 
as  defined  and  established  by  the  Act  of  May 
2,  18!;0  (20  Stat,  at  L.  81)  it  admits  of  little  or 
no  doubt  that  this  question  must  bo  answered 
in  the  oepiti  ve.  Indeed,  the  Solicitor  General, 
on  behalf  of  the  United  States,  frankly  ami 
properly  concedes  that  the  Act  of  February  15, 
18H8  (25  Stnt.  at  L.  88)  (the  first  section  of 
which  provides  **ihat  any  person  hereafter 
convicted  in  the  United  States  courts  having 
jurisdiction  over  the  Indian  territory,  or  parts 
theieof.  of  stealing  any  horse,  mare,  gelding, 
filly,  foal,  ass,  or  mule,  when  said  theft  iscom- 
mil  ted  in  the  Indian  territory,  shall  be  pun- 
ished by  a  fine  of  not  more  than  one  thousand 
dollars,  or  by  imprisonment  not  more  than  fif- 
teen years,  or  by  both  such  fine  and  imprison- 
ment, at  the  discretion  of  the  court")  was 
supersede<l  by  the  Act  of  May  2,  IHOO,  with  re- 
s]K'Ct  to  so  much  of  the  Indian  territory  as  was 
included  within  the  boundaries  and  made  a 
part  of  the  Oklahoma  territory. 

The  Act  of  May  2.  1890.  which  created  the 
territory  of  Oklahoma  out  of  part  of  the  Indian 
territory,  after  defining  the  territorial  limits  of 
the  new  territory,  and  vesting  the  executive 
power  thereof  in  a  governor;  the  legislative 
power  in  the  governor,  and  a  legislative  assem- 
o2]bly;  the  judicial  powerin*a  supreme  court, 
district  courts,  probate  courts,  and  justices  of 
the  peace,  provided  by  the  11th  section  there 
of,  that  certain  named  chapters  and  pr  )visions 
of  the  Compiled  Laws  of  the  state  of  Nebraska, 
in  force  Nov.  1,  18b9,  including  part  8,  en- 
titleil  the  Criminal  Code,  **  in  so  far  as  they  are 
locally  applicable,  and  not  in  conflict  with  the 
laws  of  the  United  States  or  with  this  Act,  are 
hereby  extended  to,  and  put  in  force  in,  the 
territory  of  Oklahoma  until  after  the  adjourn- 
ment of  the  first  session  of  the  legislative  as- 
sembly of  said  terriiory." 

This  provision  of  the  Act  had  the  effect  of  es- 
tablishing for  the  territory  of  Oklahoma,  until 
the  first  meeting  and  adjournment  of  its  legis- 
lature, the  crimmal  code  of  Nebraska.  Among 
the  criminal  laws  thus  provisionally  put  in 
force  in  Oklahoma  until  after  the  adjournment 
of  the  first  se^^ion  of  the  legislature  were  sec- 
tions 117  and  498  of  the  Nebraska  Criminal 
Code,  which  provides  that  the  punishment  for 
horsestealing  shall  be  imprisonment  in  the  pen- 
itentiary for  not  more  than  ten  years  and  for 
not  less  than  one  year,  and  **  in  all  cases  when 
any  person  shall  be  convicted  of  any  offense, 
by  this  code  declared  criminal  and  made  pun- 
ishable by  imprisonment  in  the  penitentiary, 
the  court  shall  declare  in  their  sentence  for 
what  period  of  time  within  the  respective  pe- 
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riods  prescribed  by  law  such  convict  shnll  lie 
imprisoned  at  hard  labor  in  the  pvnitentiarx ." 

This  criminal  code  remained  in  force  fiom 
May  2.  1890.  until  Dcceml)er  24,  IHWO,  when 
the  first  territorial  lei^islalurc  of  Oklahoma  ad- 
journed. It  thus  clearly  appears  that  the  only 
law  by  which  horse  .stealing  within  the  terri- 
torial limits  of  Oklahoma,  as  defiiunl  by  the 
Act  of  May  2,  I81»0,  could  be  punished  on  No- 
vember 4,  and  12,  1890.  the  dates  of  the  of- 
fense for  which  Pi  idgeon  was  indicted,  was  the 
above  crimninl  code  of  Nebiaska  whir  h  Con- 
gress adopte<i  for  the  territory.  Larceny  being 
a  crime  of  local  nature,  it  can  hardiv  be  su|v 
posed  that  Congress  intended  thai  the  provis- 
ions of  the  Act  of  February  15,  18SS,  prescrib- 
ing punishment  for  horsestealing  in  the  Indian 
territory,  should  remain  in  force  in  the  territo- 
ry of  Oklahoma  after  the  erection  of  the  terri- 
torial irovernmvnt,  *an<l  the  special  adop-  [riJj 
tion  of  the  criminal  code  of  Nebraska  for  the 
tcrritor}  until  after  the  adjournment  of  its  first 
legislature;  or  that  the  |!eneral  ])rovision  of  the 
Utvised  Statutes,  seciiou  ^>',i^>ij,  relating  to  lar- 
ceny '*  upon  the  high  seas,  or  in  any  place  un- 
der the  exclusive  juiisdiction  of  the  United 
Slates."  should  apply  to  tliat  territory. 

We  are,  therefore,  clearly  of  opinion  that  the 
Act  of  February  15,  1888,  was  not  in  force  in 
the  territory  of  Oklahoma  on  November  4  and 
12,  1890,  but  had  been  superseded  by  the  pro- 
vi.sions  of  section  11  of  the  Act  of  May  2,  ls90, 
adopting  the  criminal  code  of  Nebr;:sl;a  as  a 
provisional  code  for  the  territory,  and  it  fol- 
lows that  the  first  question  certified  by  the  cir- 
cuit court  of  appeals  must  lie  answered  in  the 
negative. 

But,  it  Is  suggested  on  behalf  of  the  United 
States,  that  the  provisional  and  temfiorary 
adoption  by  Congress  of  the  Nebraska  crimi- 
nal code  for  the  terriiory  of  Oklahoma  had 
the  effect  of  making  larceny  or  horse  steal- 
ing an  offense  against  the  United  States, 
punishable  on  the  Federal  side  of  the  courts  of 
the  territory.  The  supreme  court  of  the  ter- 
ritory has  held  that  the  criminal  code  of  Ne- 
braska, establislied  by  Congress,  was  to  be 
treated  as  if  it  had  been  enacted  by  the  terri- 
torial legislature,  and  was  to  be  dealt  with  as 
if  the  Climes,  therebv  declared,  weie  crimes 
not  agaiiisi  the  United  Stages,  but  against  the 
territory.  Thus  in  Ex  parte  l/irkin,  11  L.  U. 
A.  418.  1  Okla.  53,  57,  Green, CA.  J.,  says:  "It 
was  intended  by  Congress  that  the  laws  of  Ne- 
braska should  constitute  a  territor  al  code,  as 
distinguished  from  the  laws  of  the  United 
Stales  »n  force  in  the  territory  of  Oklahoma, 
and  that  they  should  sustain  the  same  relations 
to  the  couris  and  to  the  people  of  the  territory 
and  to  the  legislative  assembly  as  a  code  of 
laws  enacted  by  the  legislative  assembly." 

If,  as  suggc^'ted  by  couiisel  for  the  govern- 
ment, section  11  of  the  Act  of  May  2.  1890, 
could  be  treated  as  establishmg  the  piovisional 
criminal  code  therein  mentioned,  as  a  law  of 
the  United  States,  and  as  creating  oiTenses 
against  the  Federal  government,  pending  the 
first  session  and  adjournment  of  the  Oklahoma 
legislature,  so  as  to  make  horse  stealing  during 
*that  lime  a  crime,not  a^iost  the  terriiori-[5-S 
al  government,  but  a^insl  the  United  States, 
the  proceeding  on  the  Federal  side  of  the  court 
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was  entirely  lawful,  the  sentence  of  five  years, 
as  well  as  tbe  imposition  of  "bard  labor/'  being 
autborized  by  tbe  Nebraska  criminal  code  as 
above  quotea. 

It  was  certainly  coonpetent  for  ConfH'ess  to 
have  adopted  tbe  criminal  code  of  Nebraska  so 
as  to  make  borse  stealing  a  crime  a^iost  tbe 
United  States  in  tbe  Oklaboma  territory.  Just 
as  by  section  6391,  Reyised  Siatutes,  it  bas 
adopted  tbe  penal  code  of  tbe  states  in  respect 
to  offenses  committed  in  forts,  dock  yards, 
navy  yards,  and  otber  places  ceded  to  tbe 
United  States,  wbere  tbe  offense  is  not  pro- 
hibited, or  tbe  punisbment  thereof  is  not  spe- 
cially provided  for  by  any  law  of  tbe  United 
States. 

But  we  are  of  opinion  tbat  tbe  supreme 
court  of  tbe  territory  in  Ex  parte  Larkin  bas 
taken  tbe  proper  view  of  tbe  effect  of  section 
11  of  tbe  Act  of  May  2,  1890,  in  bolding  tbat 
the  laws  of  Nebraska  were  adopted  as  a  terri- 
torial code,  and  tbis  bein^  so,  a  court  of  tbe 
United  States  did  not  have  jurisdiction  of  tbe 
offense  of  borse  stealing  within  tbe  territorial 
limits  of  Oklaboma  under  tbe  Act  of  Mav  2, 
1890,  or  by  virtue  of  tbe  Nebraska  criminal 
code, -provisionally  adopted  for  the  territory. 

It  is  contended  by  tbe  appellee  tbat  inas- 
much as  tbe  Act  of  February  16,  1888,  did  not 
tpply  to  tbe  territory  of  Oklaboma,  and  inas- 
much as  section  11  of  tbe  Act  of  May  2,  1890, 
did  not  adopt  tbe  criminal  code  of  Nebraska  as 
t  law  of  tbe  United  States,  so  as  to  make  borse 
atealfni;  in  tbe  territory  an  offense  against  the 
United  Slates,  the  District  Court  for  tbe  Judi- 
cial District  within  and  for  Logan  County, 
Oklahoma  territory,  sitting  as  a  court  of  the 
United  States,  bad  no  jurisdiction  over  the  of- 
fense charged  against  Pridgeoo.  This  position, 
however.  Is  not  well  taken.  The  boundaries 
of  Oklaboma  territory,  as  defined  by  the  Act  of 
May  2,  1890,  creating  a  temporary  government 
therefor,  did  not  include  the  Cherokee  Outlet. 
The  1st  section  of  tbat  Act  provides  that 
''whenever  the  interest  of  the  Cherokee  Indi- 
ans in  the  land  known  as  the  Cherokee  Out- 
let shall  have  been  eziinguisbed,  and  tbe  Pres- 
051  ident  *sba11  make  proclamation  thereof, 
iaia  outlet  shall  thereupon  and  without  fur- 
ther legislation  become  a  part  of  tbe  territory 
of  Oklaboma."  By  tbe  9tb  section  of  the  Act, 
tfter  defining  tbe  judicial  power,  and  creating 
the  courts  for  the  territory,  and  defining  their 
Jurisdiction,  original  and  appellate,  it  was  pro- 
vided tbat  tbe  territory  should  be  divided  into 
three  ludicial  districts,  and  that  a  district  court 
should  be  held  in  each  county  thereof  by  one 
of  the  justices  of  tbe  supreme  court,  at  such 
time  and  place  as  may  be  prescribed  by  law, 
and  *'tbe  territory  not  embraced  in  organized 
counties  shall  be  attached  for  judicial  purposes 
to  such  organized  county  or  counties  as  tbe  su- 
preme court  may  determine;  .  .  .  and  each  of 
laid  district  courts  shall  have  and  exercise,  ex- 
clusive of  any  court  heretofore  established,  the 
tame  lurisdiction  in  all  cases  arising  under  the 
Constituiion  and  laws  of  tbe  Unit^  States  as 
Is  vested  in  tbe  circuit  and  disirict  courts  of 
tbe  United  States." 

In  pursuance  of  the  authority  conferred  up- 
on it,  of  attaching  territory  not  embraced  in 
organized  counties  to  organized  counties  for 
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Judicial  purposes,  the  supreme  court  of  the  ter- 
ritory, on  October  6, 1890,  entered  an  order,  of 
which  tbe  following  only  is  material:  "It  is 
ordered  by  the  court  tbat  all  of  thai  part  of  the 
Cherokee  Outlet  which  lies  between  tbe  line 
dividing  ranges  three  (8)  and  four  (4)  west  of 
the  Indian  meridian,  and  the  line  dividing 
ranges  six  (6)  and  seven  (7)  east  of  tbe  Indian 
meridian,  except  township  twenty  (20)  of  ranges 
one  (1)  two  (2)  three  (8)  and  four  (4)  east  of 
the  Indian  meridian;  and  all  of  tbe  lands  occu- 
pied by  the  Kansas,  Tonkawa,  Ponca,  Otoe, 
and  Missouri  tribes  of  Indiana;  and  all  of  that 
part  of  land  occupied  by  tbe  Osage  Indians 
which  lies  west  of  tbe  line  between  ranges  six 
(6)  and  seven  (7)  east  of  tbe  Indian  meridian: 
and  all  tbat  part  of  tbe  Iowa  and  Eickapoo 
and  Sac  and  Fox  countries  which  lies  north  of 
the  line  which  divides  townships  fourteen  (14) 
and  fifteen  (16)  north  of  ranges  one  (1)  two  (2> 
three  (8)  four  (4)  five  (6)  and  six  (8)  east  of 
tbe  Indian  meridian,  is  hereby  attached  to 
county  number  one  (1)  (Logan)  for  Judicial 
purposes." 

A  comparison  of  the  foregoing  with  the  Act 
of  May  2, 1890,  *8hows  tbat  of  tbe  territory [56 
attached  to  Logan  county  for  judicial  purposes, 
by  tbe  order  of  the  court,  part  was  in  Okla- 
homa, as  established  by  tbe  Act  creating  the 
territory,  and  part  was  in  tbe  Cherokee  Outlet, 
not  embraced  within  the  boundaries  of  Okla- 
homa. 

Tbe  part  of  tbe  Cherokee  Outlet  so  attarheil 
to  Logan  county  for  judicial  purposes  being 
"all  tnat  part  of  Cherokee  Outlet  which  lies 
between  tbe  line  dividing  ranges  three  and 
four,  west  of  the  Indian  meridian,  and  the  line 
dividing  ranges  six  and  seven,  east  of  the  In 
dian  meridian,  except  townships  twenty  of 
ranges  one,  two,  three,  and  four,  east  oi  the 
Indian  meridian,"  which  part  is  outside  of  tbe 
boundaries  of  Oklahoma  territory. 

It  was  further  provided  by  section  9  of  tbe 
Act  of  May  2,  1890,  tbat  **in  addition  to  tbe 
jurisdiction  otherwise  conferred  by  tbis  Act, 
said  district  courts  shall  have  and  exercise  ex- 
clusive original  jurisdiction  over  all  ofifensea 
airainst  the  laws  of  tbe  United  States  commit- 
ted within  that  portion  of  the  Cherokee  Outlet 
not  embraced  within  the  t)oundaries  of  said 
territory  as  herein  defined;"  and  further,  tbat 
"for  all  judicial  purposes,  as  herein  defined, 
such  portion  of  the  Cherokee  Outlet  not  em- 
braced within  tbe  boundaries  of  the  territory  of 
Oklahoma  shall  be  attached  to,  and  be  a  part 
of,  one  of  the  judicial  districts  of  said  territory 
as  may  be  designated  by  tbe  Supreme  Court 
The  section  also  provided  tbat  '*a11  acts  and 
parts  of  acts  heretofore  enacted,  conferring  lu- 
risdiction upon  United  States  courts  held  be- 
yond the  limits  of  the  territory  of  Oklahoma 
as  herein  defined,  as  to  all  causes  of  action  or 
offenses  in  said  territory,  and  in  that  part  of 
Cherokee  Outlet  hereinbefore  referred  to,  are 
hereby  repealed,  and  •such  jurisdiction  is  here- 
by given  to  the  supreme  and  district  courts  in 
said  territory." 

By  section  10  of  the  Act  "all  offenset  com 
mitted  in  said  territory,  if  committed  within 
any  organized  countj,  shall  ht  prosecuted  and 
tried  within  said  county,  and  if  committed 
within  territory  not  embraced  in  any  organiaed 
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county,  sbnll  lie  proseciited  and  tried  in  the 
county  to  which  8uch  lerritory  shall  be  attach- 
ed for  judiciHl  purposes." 

It  admits  of  no  ouesliMi)  ttiat  under  these  pro- 
57 J  virions  *the  bislrict  Court  for  llje  First 
Judicial  Disi I ict  within  and  for  Losran  County, 
Oklahoma  territory,  and  for  the  Indian  coun- 
try attaelied  th<'reto  for  judicial  purposes,  sit- 
tine  as  a  district  court  of  the  United  States, 
had  jurisdiction  of  offenses  commi>ted  against 
the  laws  of  the  United  States  in  the  Cherokee 
Outlet,  which  by  the  statute  and  the  action  of 
the  supreme  court  was  attached  to  Logan 
county,  Oklahoma,  for  judicial  purposes.  It 
it  clear  equally  that  in  respect  to  the  Chernkee 
Outlet  80  attached  to  Logan  county,  tb»t  it 
was  at  the  passage  of  the  Act  of  May  2, 1890, 
and  continued  to  be,  Indian  country,  coming 
within  the  provisions  of  the  Act  of  February 
16,  1888,  and  that  the  offense  of  horse  slealinar 
committed  therein  on  November  4  and  12, 
was  an  offense  against  the  United  Stales.  The 
provisions  of  the  9th  section,  already  referred 
to,  clearly  eatablish  the  correctness  of  this 
conclusion,  and  the  contention  on  the  part  of 
the  appellee  that  the  Act  of  March  1,  18^9  (25 
Slat,  at  L.  7K5)  ehUblishing  a  United  Stntes 
court  for  the  Indian  territory,  and  extending 
the  jurisdiction  of  the  United  States  courts 
over  the  Indian  territory,  which  was  divided 
and  annexed  for  judicial  purposes  to  the  dis- 
trict of  Kansas  and  to  the  eastern  judicinl  dis 
trict  of  TexMS,  has  no  application  to  that  por- 
tion of  the  Cherokee  Outlet  referred  to  in  tbe 
9ih  section  of  the  Act  of  May 2, 1890,  attached 
to  Lo^an  county  for  judicial  purposes.  Neith- 
er is  the  Cherokee  Outlet  covered  by  section  29 
of  the  Act  of  May  2,  1890,  it  being  expresslv 
deolare<i  by  section  9  of  that  Act  that  "for  all 
judicial  purposes  as  herein  defined  such  por- 
tion of  the  Cherokee  Outlet  not  embraced 
within  the  boundaries  of  the  terri  ory  of  Okla- 
homa hhull  be  attached  to,  and  be  a  part  of, 
one  of  the  judicial  districts  of  said  territory, 
as  may  be  designated  by  the  supreme  court;'* 
and  further,  that  "all  acts  and  parts  of  acts 
heretofore  enacted,  conferring  jurisdiction  up- 
on United  States  courts  held  beyond  and  out- 
aide  the  limits  of  the  territory  of  Oklahoma  as 
herein  defined,  as  to  all  causes  of  action  or  of- 
fense in  said  Territory,  and  in  that  part  of  the 
Cherokee  Outlet  hereinbefore  referred  to,  are 
hereby  repealed,  and  such  jurisdiction  is  here- 
by ^iven  to  the  supreme  and  district  courts  in 
said  territory." 

&H]  ^This  language  clearly  shows  that  that 
portion  of  the  Cherokee  Outlet  not  embraced 
within  the  boundaries  of  the  territory  of  Ok- 
lahoma, but  attached  thereto  Tor  judicial  pur- 
poses, was  Indian  country  wit  bin  the  provis- 
ions of  the  Act  of  February  15,  1888.  and  the 
offense  of  horse  stealing  committed  therein 
was  within  the  exclusive  juri!id:ction  of  tlie 
District  Court  of  the  First  Judicial  District  of 
Oklahoma  territory,  sitting  as  a  court  of  the 
United  States. 

The  courts  created  for  the  territory  of  Okla 
boma  aie  clearly  dual  in  their  Da<ure.  They 
•it  as  terri  1 01  ial  courts  to  administer  the  laws 
of  the  territory  and  as  courts  of  the  United 
States  to  administer  the  laws  of  the  United 
States.  Ex  parte  Crow  Dog,  109  U.  S.  556, 559 
QW:  1080.  1081 1;  ExparU  Gon-Shayee,  180  U. 
8.  848,  840  [82:  978,  976]. 
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The  indictment  charges  the  offense  to  bav« 
been  committed  in  that  part  of  Oklahoma  at- 
tached to  Logan  county  for  judicial  purposes, 
and  described  as  follows:  '*  All  that  part  of 
the  Cherokee  Outlet  which  lies  between  the 
line  dividing  ranges  three  and  four  west  of  the 
Indian  meridian,  and  the  line  dividinc:  ranges 
six  and  seven,  east  of  the  Indian  meridian,  ex- 
cept townshi|>8  twenty  of  ranges  one,  two, 
three  and  four,  east  of  the  Indian  meridian, 
and  all  of  tbe  lands  occupied  by  the  Kansas, 
Tonkawa,  Oteo,  and  Missouri  tribes  of  Indians, 
and  all  that  par>  of  the  land  occupied  by  the 
Osage  Indians  which  lies  west  of  the  line  be- 
tween ranges  six  and  seven,  east  of  the  Indiao 
meridian,  and  all  that  part  of  the  Iowa  and 
Rickapoo  and  Sac  and  Fox  countries  which 
lies  north  of  the  line  which  divides  townships 
fourteen  and  fifteen  north  of  ranges  one,  two, 
tliiee,  four,  five  and  six,  east  of  the  Indian 
meridian,  in  said  territory." 

This  description  embraces  that  portion  of 
the  Cherokee  Outlet  lying  west  of  the  Indian 
meridian,  and  also  a  portion  of  the  territory  of 
Oklahoma,  being  the  same  as  that  attached  to 
Logan  county  for  judicial  purposes  by  the  or- 
der of  the  supreme  court  of  the  territory  on 
October  6,  1890;  so  that  in  this  description  we 
have  partly  Oklahoma  territory  and  partly 
Indian  territory;  but  the  indictment  proceeds 
to  aver  that  the  offense  was  comniitied  "at  and 
within  that  part*of  the  territory  attached  [Tit^ 
for  judicial  purpose^  to  Lo^n  county  as  afore- 
said, which  said  part  of  said  lerritory  was  tfien 
and  there  Indian  country,  and  a  place  and  dis- 
trict of  country  then  and  there  under  the  sole 
and  exclusive  jurisdiction  of  the  United  Stales 
of  America." 

This  averment  in  the  indictment  has  refer- 
ence alone  to  the  Chen>kee  Outlet,  for  the  Out- 
let was  the  only  Indian  country  not  included 
in  Oklahoma  lerritory,  embraced  within  the 
order  of  the  supreme  court,  and  was  the  only 
place  and  district  of  county  attached  to  Logan 
county  for  judicial  purposes  that  was  under 
the  S'*1e  and  exclusive  jurisdiction  of  the 
United  States.  The  indictment  may,  there- 
fore, be  fairly  construed  as  charging  the  of- 
fense as  having  been  committed  in  that  por- 
tion of  the  Cherokee  Outlet  attached  to  Logao 
county  for  judicial  purposes. 

But.  whether  this  be  so  or  not,  it  is  very 
clear  that  there  is  nothing  on  the  face  of  the 
indictment  to  show  ntVirmatively  that  the  Dis- 
trict Court  for  the  First  Judicial  District, 
within  and  for  Logan  county,  Oklahoma 
terriiory,  and  for  the  Indian  country  attached 
thereto  for  judicial  purposes,  sitting  with  th« 
powers  of  a  district  court  of  the  United  States, 
did  not  have  jurisdiction  of  the  offense  for 
which  Pridgcon  was  convicted,  so  as  to  ren- 
der its  sentence  void  on  collateral  attack.  If 
the  indictment  does  not  fairly  and  sutticiently 
aver  that  tbe  offense  in  question  was  commit- 
ted in  the  Cherokee  Outlet,  it  certainly  does 
not  show  atnrmaiively  upon  its  face  that  it 
was  committed  elsewhere,  and  without  the  ju- 
risdiction of  tbe  court.  It  may  be,  that  upon 
demurrer  or  writ  of  error.the  indictment  might 
have  been  found  defective  in  not  alleging 
with  greater  certsinty  the  particular  locality 
in  which  the  offense  was  committed,  within 
the  rule  laid  down  in  McBride  v.  State, 
10  Humph.  616,  but  it  cannot  be  properly  held 
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that  the  indirtmont  is  so  fatally  defective  on 
its  face  as  to  be  open  to  collateral  attack  after 
trial  and  conviction,  or  tliat  the  senience  of 
the  court  prouounced  thereon  was  void.  The 
habeas  corpus  proceeding  being  a  collateral 
attack  of  a  civil  nature,  it  must  clearly  and 
aflirniatively  appear  that  the  indictment 
charir<*d  an  odense  of  which  the  court  had  no 
OU]*jurisdictioo.  so  that  its  senience  was  void. 
This  does  not  appear  in  the  present  case,  and 
the  second  question  certified  must,  therefore, 
be  answered  in  the  negative. 

It  Ijcinij  established  that  the  court  which 
sentenced  Pridircon  had  jurisdiction  of  his 
person  and  of  the  offense  under  the  Act  of 
February  15,  1888,  and  that  the  indictment 
uiH)n  which  he  was  tried  and  convicted  is  not 
void  upon  its  face,  so  as  to  be  open  to  collat- 
eral attack,  is  the  sentence  imposed,  and  the 
coniuiitment  in  acconiance  therewith,  void  by 
riasou  of  the  fact  that*' hard  labor"  was  in- 
chidcd  as  a  part  of  the  senience  during  the 
term  of  imprisonment  in  the  Ohio  peuitcn- 
tiary? 

1)  admits  of  no  question  that  the  sentence, 
so  far  as  it  imposed  imprisonment  for  the  term 
of  five  years  in  the  Ohio  penitentinry,  was 
recutar  and  proper,  and  open  to  no  objection. 
The  question,  therefore,  nnrrows  itself  down 
to  this,  Was  ihe  sentence  imposing  that  term 
of  imprisonment  rendered  void  by  the  addition 
of  ••  hard  labor"  during  his  confinement? 

In  Kjc  parte  KarsUnilick,  03  U.  8.  896,  399 
[23:  889,  890],  the  claim  was  made  on  behalf  of 
thepeti  ioncrthat  "where the  punishment  pro- 
vided for  by  the  statute  is  imprisonment  alone, 
a  sentence  to  confinement  at  a  place  where 
hard  labor  is  imposed  as  a  consequence  of  the 
imprisonment  is  in  excess  of  the  power  con 
ferred."  Mr.  Chief  Justice  Waite,  speaking  for 
the  court,  answered  this  contention  by  sayio;;: 
**  We  have  not  been  able  to  arrive  at  this  con- 
clusion. Id  cases  where  the  statute  makes 
bard  labor  a  part  of  the  punishment,  it  is  im- 
perative upon  the  court  to  include  that  in  its 
sentence.  But  where  the  statute  requires  im- 
prisonment alone,  the  several  provisions  which 
have  been  just  referred  to  place  it  within  a 
sentence  where  labor  is  exacted  as  a  part  of 
the  discipline  and  treatment  of  the  institution 
or  not,  as  it  pleases.  Thus  a  wider  range  of 
punishment  is  given,  and  the  courts  are  left 
at  liberty  to  graduate  their  sentences  so  as  to 
meet  the  ever  varying  circumstances  of  the 
eases  which  come  before  them.  If  the  ofTense 
Ol  ]  is  flagrant,  the  penitentiary,  with  its  *dis- 
ciplme,  may  be  called  into  requisition;  but  if 
slight,  a  corresponding  punishment  mav  be  in- 
fli'  ted  within  the  general  range  of  the  law." 

In  the  8ul)seqtient  ca^  of  ft^x  parte  Mills, 
135  U.  8.  263,  266  [34:  107,  108],  Mr.  Juntice 
Ilarhin  said:  "An  offense  which  the  statute 
imperatively  requires  to  be  pimished  by  im- 

grisonment  'at  hard  labor,' and  one  that  must 
e  punished  by  'imprisonment,'  but  the  sen- 
tcn«'e  to  which  imprisonment  the  court  may, 
in  certain  ca^esand  in  its  discretion,  require  to 
be  executed  in  a  penitentiary  where  hard  labor 
ia  prescribed  for  convicts,  are  each  •punish- 
able' by  imprif^oonient  at  hard  labor.  The 
former  offense  certainly  must  be  thus  pun- 
ished; and  as  the  latter  may.  in  the  discretion 
of  the  court,  be  ao  puoiahed,  it  may  also,  and 


not  unreasonably,  be  held  to  be  ' punishable' 
by  imprisonment  at  hard  labor." 

Under  the  rule  announced  in  these  cases, 
while  the  Act  of  February  15,  l^'SS.  does  not 
specifically  authorize  the  imposition  of  "hard 
labor"  as  a  part  of  the  sentence  of  imprison- 
ment, still  it  was  competent  for  the  court  to 
sentence  the  party  convicted  to  impris<>nment 
in  a  penitentiary  where  "hard  labor"  is  a  part 
of  the  u<iual  discipline;  so  that  the  provision 
for  "hanl  labor"  in  the  sentence  is  nothing 
more  or  less  than  a  sentence  to  simple  im- 
prisonment in  the  Ohio  penitentisrv,  subject 
to  its  rules,  regulations,  and  disciplme.  and  if 
the  sentence  had  been  imposed  in  this  form  it 
could  not  justify  the  release  of  the  prisoner  on 
habeas  corpus  under  the  rule  above  announced. 
It  is  doubtful  whether  upon  a  wiit  of  error  the 
prisoner  would  have  been  entitled  to  a  modifi- 
cation of  his  sentence  by  striking  out  the 
"liJird  labor"  portion  thereof.  By  section 
5r)3y.  Rev.  Stat.,  it  is  provided  that  "whenever 
any  criminal,  convicted  of  any  offense  aeaiust 
I  the  United  States,  is  imprisoned  in  the  jail  or 
p(>niientiary  of  any  state  or  territory,  such 
criminal  shall  in  all  respects  be  subject  to  the 
same  discipline  and  treatment  as  convicts  sen- 
tenced by  the  courts  of  the  slate  or  territoir 
in  which  such  jail  or  penitentiary  is  situated; 
and  while  so  confined  therein  shall  l)e  exclu- 
sively under  the  control  of  the  officers  havinf^ 
charge  of  the  same,  under  the  laws  of  such 
state  or  territory." 

♦Suppose  the  five  years'  sentence  bad  em-fO!2 
bodied  the  provision  of  this  section— which  it 
could  lawfully  have  done — it  would  have  car- 
ried with  it,  in  point  of  fact,  "hard  labor"  as 
a  part  of  the  discipline  of  the  Ohio  peniten- 
tiary? This  IxMng  so,  it  is  difficult  to  see  upon 
what  principle  it  can  be  held  that  the  sentence 
of  imprisonment  is  vitiated  and  rendered  void 
for  expressly  including  the  element  or  feature 
of  "hard  labor,"  which  would  have  b<en  other- 
wise implied  in  the  sentence  of  simple  im 
prison  men  t. 

In  He  Coy,  127  U.  8.  757  [32:  280].  Mr,  Jus- 
tice Miller,  speaking  for  the  court,  said:  "An 
imprisonment  under  a  judgment  cannot  be  un- 
lawful, unless  that  judgment  is  an  absolute 
nullit}';  and  it  is  not  a  nullity  if  the  court  has 
general  jurisdiction  of  the  subject,  although  it 
should  be  erroneous." 

Without  undertaking  to  review  the  authori- 
ties in  this  and  o  her  courts,  we  think  the  prin- 
ciple is  established  that  where  a  court  has 
jurisdiction  of  the  person  and  of  the  offense, 
the  imposition  of  a  sentence  in  excess  of  what 
the  law  permits  does  not  render  the  legal  or 
authorized  portion  of  the  sentence  void,  hut 
only  leaves  such  portion  of  the  sentence  as  may 
be  In  excess  open  to  question  and  attack.  In 
other  words,  the  sound  rule  is  that  a  sentence 
is  legal  so  far  as  it  is  within  the  provisions  of 
law  and  the  jurisdiction  of  the  court  over  the 
person  and  offen«o.  and  only  void  hs  to  the  ex- 
cess when  such  excess  is  separable,  and  may 
be  dealt  with  without  disturbing  the  valid  por- 
tion of  the  sentence. 

Many  w>  l|  considered  authorities,  in  Eng- 
land as  Wv  d  as  in  this  country,  hold  that  where 
there  is  jurisdiction  of  the  person  and  of  the 
otTeose  the  excess  in  the  sentence  of  the  court 
Ixiyond  the  provisions  of  law  i»  only  viddable 
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1398.  Stkamsuip  Uartkli^o  t.  Willet.  6B-St 

In  proceedinc  apon  a  writ  of  error.     Bt  parlt  and  enrorce  OdIj  that  portion  of  the  Mnleoca 

Laiigt,  8S  if  S.  IS  Wall.  1S3  121:  BT2J;  An-  Imposing  im  prison  meat  for  flTe  vean,  acconl- 

nott'M  Cat,  14I}Mbs!>.  48B,  493;  PcopU  t.  Eclly,  ing  to  tbe  rutu,  KgulatJona,  and  discipline  ot 

S7  N.  Y.  212;  I'eo^  r.  Liteomh.  <H)  N.  Y.  SS9,  Ilic  instilntlon.     Tfieae  are  matlerB  nblcb  tbe 

36  Am.  Bep-  211;  /tepto  ».  J(f<:o6»,  M  N.  Y.  8;  circuit  court  of  appeals  should  trMU  and  dla- 

Ex  porta  Hliaa,  7  Ohio  St.  81.70  Am.  Dec.  05;  pose  of  under  tbe  appeal  of  tbe  United  Statei 

/.^c   parte  Van   Eannn,  3-%  Obio   tit.   426;   iZs  Iroin  tbe   ludgment  of  tbe  clicuit  court  dl^ 

Graham,  74  Wis.   450;  EUhrr  v.  Shrigley,  80  chatging  tbe  prisoner. 

looB,  80;  Ex  wfft  Max,  44  Ca1.  StU.  We  iccordincly  direct  tbal  each  of  tbe  tbres 

Under  a  writ  of  babeai  corpus  Ibc  inqulryia  qneslinna  certified  from  tbe  United  Sintea  CIr- 

-Oitl^idilressed  nol'Io  errors  but  to  tlie  question  cult  Court  ot  Appeals  from  the  Si xtb  Circuit 

nlieilicr   tbu  proceedings  and  the  judgment  be  annwered   In  the  negative,  and  be  so  cerli. 

rendered  Iberein,  are  for  any  reason,  uullities,  fled  in  [but  courL 
nod   unless  it  is  afDrniBliTely  ihonn  Ibnt  the 

juileni<-nl  or  aentencc,  UDder  wbieh  tbe  pell-  ^^_^ 
-.iimcT  is  confloed,  ia  Told,  be  Is  not  entitled  to 

''' It  ™y  otien  ocrur  Ibat  tbe senlecce  Imposed  TOE  STEAMSHIP MARTELLO.  Appt., 
tnny  be  vtilid  in  part  and  roid  in  part,  but  the  ^ 

on   ot    the    judgment  or   Beolence  ICHABOD  WILLBY  bt  *L. 

_._   .._t   necesaariij,   or   generally,  Tttjate 

in  a  summnry  way  to  delcruime  tbe  fncis  of  B^fmne  tpetd  of  ttenmihijy—ttvty  oftUamthip 

tlif  case  [in  babcascorpual  by  bearing  the  te-        •-"'■—    - --..—  -^  *-..» i.^i—. 

;iniony  and  ariruinenlit,  aod  tbcreiipuo  to  di 
|ii<.e  lit  tbe  parly  as  law  and  Justice  require. 

Tinrtisno  law  or  juallce  in  Blvlng  to  a  pris-  '•   Thespcedof  asteamablpoIaHmlleaan  hourio 

r>ner  relief  uniler  bal«:iis  corpus  Ihnl  is  equlva-  »  ^"-"'^  "«  >?  »" ^^i""- ''''""  '""^  f^"}'*'^ 

Initio  nn  BMiuiilnl    when    uimn  writ  of  error  'nim  iLoliarborot  New  Yorklnauelabborlioo«l 

he'Uuld  n^y"b'ave  .i^cSreZeli^f'Irom  tUi  ^Zon^tlttJ^  "^'"~'''""°  ■-'■>' 

p-rtion  of  tbe  senlence  which  was  void      la  .tomahlp  hcarfng  the  foj-. 

!(ic  present  ease  the  tve  venrs  term  of   uipris-  ^^^  „,  ^^^^^^^^  ,^^|  ,„  ^,^  proJ'mlty.  In  • 

.,i,u,.-ni.  to  which   I'ridneou   naa  senrenred.  ,t™sP  totbutunabletoascerlaln  hero.)i.r«ana 

;-;iiinol  properly  be  held  void  bi-causo  of  the  pdbJiiod.  wstopandrei-eiMborcnBinea  suaslo 

'uliiiiional  imposition  of  "bard  labor"  during  brlnir  ber  to  ■  aianilstill. 

Ms coiiBnement.  a.   A  HUhnKEibip  Is  prMumed  tobelnlault  for  a 

Tims   in  Jle  Siran.  ISO  U.  S.  037,  653  [RT:  cotllftnn  wltfaa&DtbersblpiD*  fan.  by  ivason  of 

1?07, 1211],  it  Is  Slated  tbat  "even  if  it  was  not  ber  not  bavlinramechanlcat  loir  horn  aa  required 

wirhin  llie  power  of  the  court  to  require  pay-  by  tbeUoruud  Internationttl Keirulatlons, 

nieiit  of  cuslB,  and  Its  Judfnncnt  to  Ibnt  extent  t.    Tlie  presumution  atteniJa  every  fault  connected 

exi  ecded  ila  authority,  yet  he  cannot  be  dis  witb  tbe  manatrcmint  of  ■  vmsel.  and  everj 

rbiirgtil  on   habeas  corpus  until   be  baa  per-  omlaalontooomuly witbaatatutoryrequlroineut, 

formed  so  much  of  the  Judgment,  or  served  or  "Itb  any  reaulatlon  deemed  esseuiial  to  good 

out  so  much  of  Ibc  sentence  as  it  was  witllia  aeamansbtp.  thai  auoh  fault  oromUilon  contrlt>> 

:be  power  of  tbe  cnurt  to  impose."  "^"^  ^  "■"  «>ii'«'""- 

We  have  not  deemed  it  necessary  to  review  6-  Wboreashlp  ha.  failed  tooomply  wlthaitat- 
or  to  ntlcmpt  lo  reconcile  the  authorities  on  """>;  fci"'™""'Dt.  l"  •  collielou  with  auoiher 
il.e  question,  for  lUo  reason  that  while  all  cod-  *,*r',-^"  "'"'t""  T^  ""T  ,'i>,  ,!  i"^  ,1f-  V 
C'delbatudilKTirresularitiesnorerror.sofar  Juj-^J_"'"it'-ouiduothaToooDtiitiuied  to  tbe  col- 
as ihcy  were  within  tbe  JuriKdiclioa  ot  the  *  ru-  ngg  i 
c^.url,  can  be  inquired  into  upon  a  writ  of  ^  ^  ^  ^  j^*-  jg  ^ggi  Dteidcd  AprU 
l.iibiascorpus— bei-ftuseawritof  hfllicascorpua  '"*"""  j"u,u.  ij  ju,  jo^*.  4j»>u<:u  .a/.™ 
:  Hunot  be  made  to  pi'rform  the  fiiociiona  ot  a  ■"'•  ''*^*- 

M  io«b.i  cOD,iiiai,  „ror.  ,d7.1,..  Ao„|S  n,.j},S%ii^lT  i?  .      h           S 

r..i<iii..  miri                *        J     b              i"  ILe  disinci  coun  and  adjudgmg  (he  ttcftm- 

»;?«  cl,.,l,  ol  opinio.  11,..  11.  IhW  .Up  M.n.ll..  .0  H...  l«.o  .bolly  I.  Lull  lo, 

question  ceiliHed  should  be  answered  In  tbe  Kmt.—Ai  to  toamm.  mtature  of  danaof  fir, 

DCCiltive.  see  note  to  Emltb  v.  Condry,  11;  3^  and  to  WlUlaio. 

414]  *In  anawering  this  Ihird  question  we  have  iodv.  Barrett.  11:68. 

not  considered  it  either  necessary  or  proper  to  -^<  l"  colllnion:  riohtt  of  ^eam  and  tallino  <-t*»elt 

eipTt-iaanyopiQiODaStOwliat  would  have  been  vithrefertneetacacJiother.andinpamlngandmttt- 

llie  proper  action  of  the  circuit  court  in  ileal-  'W  tn^nca.  see  note  to  St.  John  v.  Paiae.  13;  537. 

Ing  with  the  petitioner's  applicalion.  Whether  -it  to  cnUif'-K  rtatloMrlaklng  another,  lee  atM 

Ihi  writ  of  habeas  corpus  should  have  been  *°r-°,tC^.°^«f^''Z!i-^.'Z™„  ™,^<n« 

denied,  and   the  petitioner  put  to  bU  writ  of  „^Zrf^':^XnoZ^7iZ:^.Z^^. 

error,  or  wbetlier,  after  the  allowance  of  the  ^,,  j^,  jg 

writ  of  habeas  corpus  lie  should  have  been  re  ^,  ,„*  ^.ui'Uxn  damava  vthtn  two  vtnOt  art  at 

committed  to  the  custody  of  tbe  warden  of  the  fault  fnr tnjtiry  to  a  (Mrd.  see  note  to  Tbe  Ottfot 

Ohio  penitentiary,  with  directions  to  carry  out  Hartford  v.  Bldeout,  H:  ML 
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a  collision  between  the  vessel  Freda  A.  Willey 
and  said  steamship,  and  fordamac^es  and  costs 
in  favor  of  the  libelant^  Ichabod  Willcy.  Be- 
versed  and  case  remanded  for  further  prooeedijig. 


Btatement  by  Mr.  Justiev  Brown: 

This  was  a  libel  and  crciss-libel  for  a  collis- 
ion between  the  Araerican  barkentine  Freda 
A.  Willcy  and  the  British  s'eamship  Mar- 
tello,  which  occurred  on  the  8th  day  of  May, 
1887,  at  8  o'clock  in  the  morning,  about  two 
miles  to  the  northward  and  eastward  of  the 
8andy  Hook  lightship,  in  a  fog,  and  resulted 
in  the  sinking  of  the  barkentine. 

The  diBtrict  court  found  both  vessels  to  have 
been  in  fault  for  excessive  speed,  and  entered 
a  decree  dividing  the  damages  and  costs.  On 
appeal  to  the  circuit  court  this  decree  was  re- 
versed, and  the  Martello  ad  judged  toliave  been 
wholly  in  fault,  and  a  decree  entered  for  the 
original  libelants  in  the  sum  of  $23,943.43, 
from  which  decree  the  owners  of  the  Martello 
appealed. 

Pursuant  to  the  statute  the  circuit  court,  on 
July  81,  1889,  made  and  filed  the  following 
findings  of  fact  and  conclusions  of  law,  viz: 

"1.  The  Martello  is  a  British  steamship  of 
2489  tons  net  register,  870  feet  in  length.  48 
feet  beam,  and  28  feet  in  depth,  owned  b}  the 
respondents  and  appellants,Ct)arle8  Henry  Wil- 
son and  Arthur  Wilson,  and  is  one  of  the  Wil- 
son line  of  steamers  plying  between  New 
York  and  Hull  and  other  foreign  ports. 

'*2.  The  Martello  left  her  dock  in  Jersey 
City  on  Saturday  afternoon,  May  7, 1887,  laden 
with  a  miscellaneous  cargo  of  merchandise, 
bound  for  Hull,  England.  The  weather  was 
80  foggy  that  she  could  not  go  down  the  chan- 
nel, but  anchored  for  the  night  in  Gravesend 
Bay. 

"8.  The  Martello  got  under  way  from 
Gravesend  Bay  about  6  A.  h.  Sunday,  May  8, 
1887,  and  started  for  sea  in  command  of  Captain 
Francis  E.  Jenkins,  the  senior  captain  of  the 
New  York  service  of  the  line,  and  in  charge 
of  Pilot  Joseph  Henderson.  The  weather  was 
thick,  but  sufficiently  clear  to  enable  the  buoys 
marking  the  channel  to  be  seen.  She  proceeded 
down  the  swash  channel  and  thence  through 
Gedney's  channel  to  sea. 
66]  *"4.  When  about  half  a  mile  to  the  west- 
ward of  the  perch-and-ball  buoy,  i.  e.,  about 
north  from  the  black  buoy  No.  1,  her  engine 
was  stopped  for  the  purpose  of  slowing  the  ves- 
sel until  the  pilot  could  oe  discharged;  that  be- 
ing done,  the  engines  were  at  7.10  a.  m.  moved 
slow  ahead. 

'*5.  About  40  minutes  after  discharging  the 

Eilot  the  horn,  one  blast  of  a  sailing  vessel,  was 
eard  on  the  starboard  bow.  At  that  time  the 
captain  and  third  officer  were  on  the  bridge,  a 
competent  lookout  was  in  the  cro'nest,  about 
100  feet  abaft  the  stern,  the  first  officer  was  on 
the  lookout  on  the  forecastle,  and  the  quarter- 
master was  at  the  wheel. 

'*6.  At  that  time  the  steamer  was  heading  E. 
8.  E.;  the  wind  was  about  E.  by  N.,  blowing 
t  five  to  six  knot  breeze;  the  fog  bad  grown 
denser  and  vessels  could  not  be  seen  over  a 
quarter  of  a  mile  away;  the  whistle  of  the 
steamer  had  been  blown  regularly  at  intervals 
of  thirty  seconds  or  less,  and  her  speed  was 


about  b\  to  6  knots  an  hour;  three  k  nots  an  hour 
would  give  her  good  steerage  way. 

*'7.  About  a  minute  or  two  after  hearing  the- 
hom  the  officers  of  the  Martello  saw  the  bark- 
entine Freda  A.  Willey  looming  in  sight 
through  the  fog. 

**d.  On  April  24, 1887,  the  barkentine  Fi^d a 
A.  Willey  lef t  Pensacola.  bound  through  Lon? 
Island  Sound  for  New  Haven,  with  a  cargo  of 
yellow  pine  lumber,  and  on  Sunday,  May  8. 
about  8  o'clock  a.  m.  she  was  bound  into  the 
harbor  of  New  York. 

"9.  The  Willey,  with  all  her  sails  set,  can 
make  ten  knots  an  hour;  with  the  wind,  as 
found  in  thesixth  finding,  the  Willey.  if  going 
at  less  than  four  knots  an  hour,  would  not 
have  steerage  wav  sufficient  to  give  her  master 
thorough  control  of  her  tack,  wear,  or  manage 
her  as  occasion  might  require. 

"10.  About  4  ▲.  M.  of  May  8  she  was  sailing 
with  her  mainsail,  spanker,  main-stavsail,  up- 
per and  lower  fore  topsails,  fore- topgallant  sail, 
and  three  jibs;  at  5  ▲.  m.  the  wind  freshened 
and  she  took  in  her  royal;  at  7  a.  li.,  the  wind 
freshenincf,  her  foresail  was  bauled  up. 

"11.  There  was  on  deck  of  the  Willey,  before 
the  collision,  *Cobb.  able  seaman;  on  the  [i\l 
lookout,  Mathlin,  able  seaman;  at  the  wheel, 
Ludvinger,  second  mate,  and  Willey,  captain, 
about  her  deck;  the  rest  of  the  crew  were  tie- 
low;  she  was  heading  north,  close-hauled  on 
the  starboard  tack,  sounding  her  horn  at  in- 
tervals of  one  or  two  minutes  and  making 
about  lour  knots  an  hour. 

"12.  While  thus  proceeding  she  thrice  heard 
the  steam  whistle  of  a  steamer,  answering 
promptly  each  time  with  a  single  blast  of  her 
horn;  at  this  last  signal  the  Martello  appeared 
in  sight,  bearing  about  four  points  on  the  port 
bow  and  a  quarter  of  a  mile  away. 

"18.  As  soon  as  the  Willey  loomed  insight 
of  those  on  the  Martello.  as  indicated  in  ilie 
seventh  finding,  the  first  officer  of  the  steamship 
called  out  hard-a-port,  and  the  lookout  reported 
a  vessel  on  the  starboard  bow;  the  captain 
immediately  oixlered  the  helm  hard-a-port  and 
the  engines  reversed  full  speed. 

"14.  The  speed  of  the  Martello  under  a  hard- 
a-port  helm  and  with  engines  reversed  at  full 
speed  became  f^radually  reduced,  and  at  the 
time  of  the  collision  was  about  two  knots  an 
hour. 

"15.  The  place  of  collision  was  about  If 
miles  about  N.  by  E.  from  Sandy  Hook  light- 
ship. 

"16.  As  the  vessels  neared  each  other  the 
first  officer  of  the  Martello  called  out  to  the 
barkentine,  'Luff,  luff  all  you  can.'  but  his  call 
was  not  heard  by  those  on  the  Willey. 

"17.  From  the  time  of  the  hearing  of  the 
first  whistle  down  to  the  time  of  the  collision 
the  steamer,  except  as  stated  in  the  sixteenth 
finding,  gave  no  signal  or  indication  showing 
whether  her  intention  was  to  go  ahead  of  the 
barkentine  or  astern,  or  even  whether  she  had 
reversed  her  engines.  In  consequence  the  Wil- 
ley held  her  course  as  she  was  bound  to  do, 
but  the  steamer  ran  into  her  with  great  vio> 
lence,  the  steamer's  stem  running  into  the  port 
bow  of  the  barkentine,  cutting  its  way  into  her 
keel,  knocking  her  stem  over  to  starboard  and 
driving  her  bow  round  to  eastward. 

"18.  Had  the  steamer  been  going  at  three 
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knots  an  hour,  hsd  she  stopped  her  engines  as 
IS8]  soon  as  sbe  hesrd  the  Willey's  *horn  and 
reversed  when  sbe  sighted  the  barken  tine,  she 
would  baye  stopped  out  of  the  WiUej^'s  course. 
**19.  The  master  of  the  barkentine  was  on 
deck;  he  had  his  yessel  under  control.  If, 
when  the  steamer  first  sighted  the  barkentine, 
tbe  master  of  the  latter  had  been  advised  that 
the  steamer  was  starboarding  her  wheel,  he 
could  have  ported  and  avoided  tbe  collision. 
If.  at  that  time,  tbe  steamer  bad  ported  her 
wboel  the  barkentine,  keeping  ber  course, 
would  have  crossed  the  steamer's  bow  in  safely. 
If.  at  tbat  time,  the  master  of  tbe  barkentine 
had  been  advised  that  the  steamer  was  revers- 
ing he  could  have  ported  and  avoided  the  col- 
lision. 

'^Conclunom  of  Law, 

"1.  The  Freda  A.  Willey  was  free  from 
fault 

"2.  Tbe  Martello  was  in  fault  for  proceed- 
ing at  an  excessive  rate  of  speed  in  a  fog,  and 
is  solely  respousiiile  for  tbe  collision. 

"8.  There  should  be  a  decree  for  tbe  Freda 
A.  Willey  and  against  tbe  Martello  in  each 
case,  with  costs  of  the  district  and  circuit 
courts." 

Subsequently,  in  September  6,  and  upon  re- 
quest of  counsel  for  the  Mnrfello  the  circuit 
court  made  tbe  following  additional  findings 
of  fact: 

'*16.  Captain  Jenkins  has  held  a  master's 
certificate  since  1856.  Pilot  Henderson  has 
been  a  New  York  and  Sandy  Hook  pilot  for 
Dearly  forty  two  vears. 

''80.  Article  Xlll.  of  tbe  International  Rules 
and  Regulations  for  Preventing  Collisions  at 
Sea  is  as  follows:  'Every  ship,  whether  sail- 
ing ship  or  steamship,  shall,  in  a  fog,  mist,  or 
falling  snow,  go  at  a  moderate  speed.' 

"81.  Tbe  moderate  speed  required  by  this 
article  is  not  a  fixed  rate  of  knots  per  hour, 
but  something  materially  less  than  tbe  vessel's 
full  soeed 

••32.  The  Willeyjat  four  o'clock  on  tbe  morn- 
ing of  tbe  collision  was  some  twenty  miles  to 
the  southward  of  tbe  Sandy  Hook  light- 
ship. 

"85.  The  Willey  at  tbe  time  of  the  collision 
was  carrying  not  less  than  2191  square  yards 
of  canvas. 

09]  **'44.  The  ordinary  course  of  outward 
bound  European  steamers  after  leaving  Ged- 
oey's  channel  is  about  E.  8.  £.,  and  therefore, 
across  tbe  course  pursued  by  tbe  barkentine. 

'*48.  Article  XIX.  of  the  International  Rules 
and  Regulatioua  for  Preventing  Collisions  at 
Sea  is  as  follows:  'In  taking  any  course  au- 
thorized or  required  by  these  regulations,  a 
steamsbtp  under  way  may  indicate  that  course 
*o  any  i)ther  ship  which  she  has  in  si^ht  by  tbe 
following  signals  on  her  steam  wbisile,  viz: 
one  short  blast  to  mean  I  am  directing  my 
course  to  starboard;  two  short  blasts  to  mean 
I  am  directing  my  course  to  port;  three  short 
blasts  to  mean  I  am  going  full  speed  astern. 
The  use  of  these  signals  is  optional,  but  if  they 
are  used  the  course^  of  tbe  ship  must  be  in  ac- 
cordance with  the  signal  made.' 

**51.  It  was  tbe  duty  of  tbe  barkentine,  un* 
dcr  the  circumstances,  and  with  danger  immi- 
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nent,  to  use  all  tbe  means  reasonably  within 
her  power  to  avert  the  collision. 

"56.  Tbe  crew  of  tbe  barkentine  consists  of 
a  captain,  mate,  second  mate,  five  men  before 
the  mast,  and  tbe  steward;  nine  in  all." 

Upon  the  further  request  of  counsel  for  the 
Martello  tbe  following  additional  finding  was 
made  and  filed  July  80,  1890: 

"104.  The  horn  of  the  Willev  on  board  of 
her  and  sounded  at  the  time  of  tbe  collision 
was  not  a  born  sounded,  or  to  be  sounded  by 
mechanical  means,  but  was  a  tin  fog  born." 

But  the  court  refused  to  find  as  a  conclusion 
of  law  therefrom  tbat  "the  Willey  was  in  fault 
for  not  having  and  using  a  horn  sounded  by 
mechanical  means,  as  required  by  article  12  of 
the  international  rules  for  preventing  collision! 
at  sea." 


Messrs,  J.  Hubley  Ashton  and  Darid 
Thomson,  for  appellauis: 

The  biirkentine,  Freda  A.  Willey,  was  in 
fault  and  solely  responsible  for  the  collision,  by 
reason  of  her  failure  and  neglect  to  have  and 
use  an  etficient  fog  horn  to  he  sounded  by  a 
bellows  or  other  mcchnnical  means. 

PeUrs  v.  The  Dexter,  90  U.  8.  23  Wall.  69 
(23:84);  The  Pennsylvania  v.  Troop.  86  U.  S. 
19  Wall.  125  (22: 148);  liichelieu  dt  0.  Aav.  Co, 
y.  Boston  Marine  Ins.  Co.  136  U.  S.  422 
(34:40:^);  Bdrfen  y.  Chase,  150  U.  8.  698.  099 
(37: 1226,  1227);  The  Love  IHrd,  L.  R.  6  Prob. 
Div.  80;  r/ie  Uolivia,  49  Fed.  Rep.  109;  Ths 
Trave.  55  Fed.  Rep.  117;  I'he  Wmnoke,  40 
Fed.  Rep.  702;  ITie  Catalonia,  43  Fed.  Rep. 
896;  T/u  Energy,  42  Fed.  Rep.  301. 

The  barkentine  was  in  fault  for  proceeding 
at  an  immoderate  rate  of  speed  in  a  fog.  and 
for  neglecting  to  take  any  measures  to  avoid 
tbe  collision. 

The  Zadok,  L.  R  9  Prob.  Div.  117;  The 
Beta,  L.  R.  9  Prob.  Diy.  134;  The  Dordogne, 
L.  R.  10  Prob.  Diy.  6. 

i/r.  William  W.  Goodrich,  for  appellees: 

If  the  .Martello  had  stopped  as  she  was 
bound  to  do  as  soon  as  she  first  beard  the  bom, 
that  is  about  a  minute  or  two  before  she  saw 
the  Willey,  she  could  not  have  reached  tbe 
Willey. 

Fabre  y.  Cunard  88.  Co.  1  U.  8.  App.  658, 
53  Fed.  Rep.  288;  The  North  Star,  43  Fed. 
Rep.  807;  The  Mrmandie,  43  Fed.  Rep.  160, 
note. 

The  circuit  court  properly  held  that  the 
Willey  was  not  in  fault  for  not  sounding  a 
mechanical  fog  horn. 

BeU  y.  Briun,  44  U.  8.  I  How.  187  (11:96); 
United  States  y.  Larkin,  59  U.  8. 18  How.  561 
(15: 487). 

Prima  facie,  a  vessel  which  does  not  obej 
any  of  the  collision  rules  is  at  fault,  but  this 
only  puts  upon  such  vessel  the  burden  of 
showing  that  her  failure  did  not  contribute  to 
tbe  collision. 

llie  Pennsylvania  y.  Troop,  86  U.  8. 19  Wall. 
125  (2:i:148);  Shirley  y.  Tha  Ricfimond,  2 
Woods,  58;  Cohen  v.  The  Mary  2\  Wilder. 
Taney,  507;  Fandell  y.  The  John  H,  Starin, 
2  Fed.  Rep.  100;  The  Margaret  y.  l^e  C. 
Whiting,  3  Fed. Rep.  870;  The  Buckeye,  9  Fed. 
Rep.  666;  Tfie  StaU  qf  Alabama,  17  Fed.  Bep. 
854. 
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The  steamer,  on  hearing  the  born,  should 
have  stopped  at  once  and  reversed. 

The  Lepanto,  21  Fed.  Rep.  6il,  659;  The 
Louisiana  ▼.  Fisher,  62  U.  8.  21  How.  1,  6 
(16;  29.  81);  T?ie  City  of  Atlanta.  26  Fed.  Rep. 
461.  462;  The  Ebor,  L.  R.  11  Prob.  Div.  26; 
The  Frankland,  L.  R.  4  P.  C.  629. 

The  Martello  was  proceeding  at  immoderate 
•peed  in  a  dense  fog.  and  this  was  the  proxi- 
mate cause  of  the  collision. 

The  Hammonia,  11  Blatchf.  414;  The  City  of 
New  York,  86  Fed.  Rep.  609;  McCabe  v.  Old 
Dominion  S3.  Co.  81  Fed.  Rep.  23S;  T!ie  Colo- 
rado V.  TheH.  P.  Bridge,  91  U.  8.  6i>2  (23: 879); 
The  PottstiUe,  12  Fed.  Rep.  638;  Tfie  Luray, 
24  Fed.  Rep.  761;  The  Eleanora,  17  Blatchf. 
88;  ne  Bolicia,  1  U.  8.  App.  26,  49  Fed.  Rep. 
169. 

The  steamer  was  also  at  fault  in  not  in- 
stantly stopping  when  she  heard  the  barken- 
tine's  fog  horn  before  she  sighted  her. 

Fahre  v.  Cunard  8S.  Co.  1  U.  8.  App.  658, 
63  Fed.  Rep.  288;  The  North  Star,  43  Fed. 
Rep.  807. 

Tbe  barkentine  was  not  proceeding  at  im- 
moderate speeii. 

The  RluHle  Idand,  17  Fed.  Rep.  554;  The 
Colorado  v.  TJie  H.  P.  Bridge,  91  U.  8.  692 
(28: 379);  The  John  Hopkins,  18  Fed.  Rep.  186; 
The  Leland,  19  Fed.  Rep.  771;  The  Elysia,  4 
Asp.  Mar.  L.  Cas.  540;  The  Victona,  8  W. 
Rob.  Adm.  49:  The  Pepperell,  1  8wab.  Adm. 
12;  The  Westphalia,  4  Ben.  404;  The  Nacooehe, 
24  Blatchf.  99. 

The  duty  to  check  speed  and  change  direc- 
tion devolved  upon  tbe  steamer  alone,  and  the 
bark  CD  tine  was  bound  to  huld  ber  course. 

Tlie  Northern  Indiana,  8  Blatchf.  99. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

(1)  The  circuit  and  district  courts  agreed  in 
74*1  holding  the  *Mariello  to  have  b«?en  in 
fault  for  too  great  speed.  In  this  conclusion 
we  coDcar. 

By  the  finding  of  the  circuit  court  that,  at 
tbe  time  tbe  born  of  tbe  barkentine  was  heard 
upon  the  steamer,  the  latter  was  proceeding  at 
a  speed  of  from  five  and  a  half  to  six  knots  an 
hour,  we  are  relieved  from  tbe  necessity  of  ex 
aminint?  the  somewhat  conilicting  testimony 
upon  tbe  question  of  the  steamer's  speed. 
While  it  is  possible  that  a  speed  of  six  miles  an 
hour,  even  in  a  dense  fog,  may  not  be  exces- 
sive upon  the  open  ocean  and  off  the  frequent- 
ed paths  of  commerce,  a  diHereot  rule  applies 
to  a  steamer  just  emcriring  from  the  harbor  of 
tbe  largest  port  on  tbe  Atlantic  coast,  and  in  a 
neighborhood  where  she  is  likely  to  meet  ves 
■eU  approaching  tbe  harbor  from  at  least  a  doz- 
en points  of  the  compass.  Under  such  circum 
stances,  and  in  such  a  fog  that  vessels  could 
not  be  seen  more  than  a  quarter  of  a  mile  away, 
it  is  not  unreasonable  to  re(|uire  that  she  reduce 
ber  speed  to  the  lowest  pomt  consistent  with  a 
good  stt'erage  way,  which  the  court  finds  in 
this  case  to  be  three  miles  an  hour.  Culbert 
§on  V.  The  Southern  Belle,  69  U.  8.  18  How. 
584  [16:  4981;  McCreadyv.  Goldsmith,  69  U.  8. 
18  How.  89  [16:  28S]. 

Further  than  this,  however,  the  court  found 
Ct)  that  **  about  a  minute  or  two  after  bearing 
tbe  bom  the  ot&cers  of  tbe  Martello  saw  the 
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barkentine  Freda  A.  Willey  looming  in  sight 
through  tbe  fog,"  and  that  (18)  "as  soon  as 
the  Willey  loomed  in  sight  of  those  on  tbe 
Martello,  as  indicated  in  tbe  seventh  finding, 
the  first  officer  of  the  steamship  called  out 
'  Hard-a  port,'  and  tbe  lookout  reported  a  vessel 
on  the  starboard  bow;  the  captain  immediately 
ordered  tbe  helm  hardaport  and  the  engines 
reversed  full  speed."  These  findings,  taken 
together,  indicate  that  the  Martello  took  no  ac- 
tion to  avoid  the  collision  until  after  she  saw 
the  Willey  looming  up  in  the  fog,  which  was 
a  minute  or  two  after  hearing  tbe  horn.  Under 
tbe  circumstances,  we  think  tbe  steamer  did 
not  act  wii  h  sufficient  promptness.  By  Article 
12,  subdivision  (6)  of  the  "Revised  Interna- 
tional Uc<rulations  for  Preventing  Collisions  at 
8ea,"  prescribed  by  Act  of  Congress  of  March 
3.  1885  (23  8tat.  at  L.  438.  410)  "a  sailing  ship 
under  way  *shall  make  with  her  fog  horn, f  7  1 
at  intervals  of  not  more  than  two  mintitcs, 
when  on  the  starboard  tack  ouo  blast,  when  on 
the  port  tack  two  blasts  in  succession,  and  when 
the  wind  is  abaft  the  beam  three  blu<%is  in  suc- 
cession." The  wind  at  this  time  was  E.  by  N. 
and  blowing  a  live  to  six  knot  breeze.  One 
blast  of  the  Lorn,  heard  upon  the  steamer's 
starboard  bow,  indicated  that  the  s:uling  vcsshI 
was  approaching  upon  ber  starboard  tack, 
from  a  direction  which  would  unuvoiiiablv 
take  her  across  the  bow  of  the  steuiucr,  iink'-s 
the  speed  of  the  lutter  were  sutlirieut  to  miry 
her  beyond  the  point  at  which  the  course^  of 
tbe  two  vessels  intersected,  before  tbe  siiling 
vessel  reached  that  point.  The  steamship, 
however,  bad  no  r]<;ht  to  speculate  upon  tliis 
contingency.  Hearing  the  born  as  she  did. 
and  being  thus  apprised  of  the  hcirin^  aixl 
course  of  the  approaching  vessel,  being,  us  she 
must  necessarily  have  been,  in  doubt  as  to  b«T 
distance  from  the  steamship,  it  was  the  duty  of 
the  latter  at  once  to  stop,  until,  by  repeutt d 
blasts  of  tbe  horn,  she  could  assure  herself  of 
the  exact  bearing,  speed,  and  course  of  the  ap- 
proaching vessel.  The  necessity  of  instantly 
stopping,  or  at  least  of  a  reduction  of  speed  to 
the  lowest  point  consistent  with  the  mninie- 
nance  of  steerage  way,  in  the  presence  of  an 
unknown  danger,  is  one  which  the  masters  of 
steam  vessels  are  slow  to  appreciate;  but  the 
courts  have  had  occasion  to  enforce  it  so  often, 
it  can,  as  a  matter  of  law,  be  no  longer  cod- 
sideied  doubtful.  The  sound  of  a  log  horn 
upon  either  bow,  if  tbe  blast  be  su(  h  as  to  in- 
dicate that  the  approaching  vessel  is  upon  a 
course  crossing  that  of  the  steamer,  is  obvious 
ly  such  a  danger.  As  we  had  occasion  to  ob 
serve  of  a  somewhat  similar  collision  in  Th^ 
City  of  New  York  {*' Alexandre  v.  Afachan  *') 
147  U.  S.  n,  84  [37:  84,  89]:  "Upon  bearing 
the  fog  horn  of  the  barque  only  one  point  on 
her  starboard  bow,  the  officer  in  charge  should 
at  once  have  checked  ber  speed,  and,  if  the 
sound  indicated  that  the  approaching  vessel 
was  near,  should  have  stopped  or  reversed  uo- 
lil  the  sound  was  definitely  located,  or  tbe  ves 
selscamein  sight  of  each  other.  .  .  .  There 
is  no  such  certainty  of  tbe  exact  position  of  a 
horn  blown  in  a  fog  as  will  justify  a  steamer  in 
speculating  upon  tbe  probability  of  avoidine 
it  by  *a  change  of  the  helm,  wit  bout  taking  r  7  2S 
the  additional  precaution  of  stoppingimtil  its 
location  is  definitely  ascertained.'     The  Hypo- 
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(fame  v.  Ohapin,  78 U.  S.  6  Wall.  216  [18:  794]; 
T/ie  Sarah  Wat8on  v.  The  Sea  Gull,  90  U.  «. 
23  Wall.  165,  177  P8:90.  931;  The  Kirby  HaU, 
8  Prob.  Div.  71;  'The  Ceto,  L.  R.  14  App.  Cas. 
6T0. 

Indeed,  the  American  and  English  courts 
are  in  perfect  accord  with  regard  to  the  duty 
of  the  steamer  under  such  circumstances,  and 
we  are  simply  applying  to  the  Martello  the  law 
of  her  own  nag  as  well  as  ours  in  holding  her 
to  have  been  guilty  of  nenHgence.  Thus  in 
T/ie  Kirby  Hall,  8  Prob.  Div.'  71,  it  was  held 
to  be  the  duty  of  a  steamship,  hearing  the 
steam  whistle  of  another  steamship  in  close 
proximity,  in  a  dense  fog,  but  unable  to  ascer 
lam  her  course  and  position,  to  stop  and  reverse 
her  engines  so  as  to  take  all  way  off  of  her, 
and  bring  her  to  a  standstill.  So  in  77ie  John 
Mclutyre,  9  Prob.  Div.  135,  it  was  held  that 
while  the  master  of  a  steamship  was  tint  at  once 
bound  the  moment  he  heard  a  whistle,  wher- 
ever it  might  be,  to  stop  and  reverse  his  en- 
gines; yet.  if,  in  a  dense  fog,  he  hears  the 
whistle" or  fog-horn  of  another  vessel  more  than 
once  on  either  bow  and  in  the  vicinity  from 
such  a  direction  as  to  indicate  that  the  other 
vessel  is  nearing  him,  it  is  his  duly  to  at  once 
stop  and  reverse,  so  as  to  bring  his  vessel  to  a 
standstill.  In  The  Dordogne,  10  Prob.  Div.  6, 
it  was  said  to  be  the  duty  of  a  steamer,  on  hear- 
ing the  first  whistle,  to  reduce  her  speed,  and 
as  the  vessels  get  nearer,  to  bring  the  ship  to 
as  complete  a  standstill  as  is  possible  without 
putting  her  out  of  command,  and  when  the 
other  vessel  has  come  close  to,  even  though 
not  in  sight,  to  stop  nnd  reverse  the  engines. 
See  also  The  fiYankland,  L.  R  4  P.  C.  r)2y: 
The  Cfto,  h.  R.  14  App.  Cas.  670;  The  Ebm\ 
11  Prob.  Div.  25;  Bibby  v.  Leetham  [1894] 
App.  Cas.  1. 

This  case  is  much  like  that  of  The  Colorado 
V.  The  H.  P.  Bridge,  91  U.  8.  692  [23:  879],— a 
collision  in  Lake  lluron,  in  a  dense  fog,  be- 
tween a  propeller  and  a  barque,  in  which  the 
pror>eller,  though  moving  only  at  the  rate  of 
from  five  to  six  miles  an  hour,  was  held  to 
hnve  been  in  fault  in  not  bringing  down  her 
s[>eed  to  a  slower  rate,  and  in  giving  ronflict- 
irip  orders  to  the  wheel  Ik* fore  the  poj-ition  and 
cfiurse  of  the  barque  had  been  ascertained. 
7;i]  *(2)  The  Willcy  is  also  charged  to  have 
been  in  fault,  not  only  for  excess  of  s[)ced,  as  to 
which  we  express  no  opinion,  but  for  a  failure 
to  provide  herself  with  a  mechanical  fog  horn, 
as  required  by  article  12  of  the  Kevise<l  Inter- 
oational  Regulations,  which  reads  as  follows: 
'•A  steamship  shall  be  provided  with  a  steam 
whistle  or  other  efficient  steam  sound  signals, 
so  placed  that  the  sound  may  not  be  intercepted 
by  any  obstructions,  and  with  an  eflicieul  fog- 
horn, to  be  sounded  by  a  bellows  or  other 
mechanical  means,  and  also  with  an  eflilcient 
bell.  .  .  .  A  sailing  ship  shall  be  provided 
with  a  similar  fog  horn  and  bell." 

The  finding  oi  the  circuit  court  that  the 
Wiiley  was  not  provided  with  a  mechanical 
fog  horn  was  made  under  somewhat  peculiar 
cir(  umstances.  The  opinion  of  the  court  was 
delivered,  and  the  usual  findings  of  fact  filed 
on  July  31,  1889.  On  the  6th  of  September, 
upon  request  of  counsel  for  the  Martello,  the 
court  made  certain  additionnl    findings;    but 


the  Martello,  nor  in  the  findings  actually  made 
by  the  court,  nor  in  the  request  for  additional 
findings  to  the  number  of  nearly  one  hundred 
was  any  allusion  made  to  the  failure  of  the 
Wiiley  to  provide  herself  with  a  mechanical 
fog  horn;  but  nine  months  after  the  last  find- 
ings had  been  made,  and  in  July,  1890.  the 
court  made  an  additional  finding  that  '*the 
horn  of  the  Wiiley  on  hoard  of  her  and  sound- 
ed at  the  time  of  the  coll  sion  was  not  a  horn 
sounded  or  to  be  sounded  by  mechanical 
means,  but  was  a  tin  fog  horn,"  refusing, 
however,  to  find  as  a  conclusion  of  law  there- 
from that  the  Wiiley  was  iu  fault.  In  view 
of  this  lapse  of  time,  and  of  the  fact  that  the 
case  had  been  tried  upon  the  theory  thai  the 
Wiiley  had  carried  a  sulficicnt  horn,  we  think 
it  was  within  the  discretion  of  the  court  to 
have  refused  this  findina;  but  as  it  apfH'urs 
upon  this  record  as  a  fact  in  the  ca<^e.  we  arc 
compelled  to  accord  il  its  proper  weight. 

Some  question  was  made  with  regard  to  tie 
meaning  of  the  words,  ''similar  fog  horn." 
required  upon  sailing  vessels;  but,  if  steam- 
ships must  be  provided  with  a  horn  ''sounded 
by  a  bellows  or  other  mechanical  means"  and 
sailing  ships  with  a  *"similar  fog  horn,"  it  [  74 
follows  necessarily  that  it  must  be  sounded  in 
a  similar  manner.  Indeed  as  the  horn  of  a 
steam  vessel  is  usually  sounded  by  steam,  we 
think  it  is  probable  that  in  the  use  of  the  word 
"bellows"  sailing  vessels  were  contemplated. 
Such  has  been  the  construction  given  to  the 
statute,  both  in  this  cotmtry  and  in  England. 
The  Ixm  Bird,  6  Prob.  Div.  80;  'Pie  Wyaaole, 
40  Fed.  Rep.  702;  The  Catalonia,  43  Fed.  Rep. 
396;  The  Bditia,  1  U.  S.  App.  20.  49  Fed. 
Rep.  109. 

There  can  be  no  doubt  that  the  Wiiley  was 
guilty  of  a  statutory  fault  in  the  failure  to  pro- 
vide  herself  with  the  fog  horn  prescribed  by 
the  intcrnaiional  regulations,  and  the  presump- 
tion is  that  this  fault  contributed  to  the  col- 
lision. This  is  a  presumption  which  attends 
every  fault  connected  with  the  management  of 
the  vessel,  and  every  omission  to  comply  with 
a  statutory  requirement,  or  with  any  regula- 
tion deemed  essential  to  good  steamship,  in 
The  PcnuHylrania  v.  Troop,  80  U.  S.  19  Wall. 
l*2r»  [22: 148],  it  was  said  that  "in  such  a  case 
the  burden  rests  upon  the  ship  of  showing  not 
merely  that  her  fault  might  not  have  lK*en  one 
of  the  causes,  or  that  it  probably  was  not,  but 
that  it  could  not  have  l^en."  In  this  case  a 
barque  was  condemned  for  ringing  a  bell  as  a 
fog  signal  while  under  way,  althouch  in  a  caso 
arising  out  of  the  same  collision  the  Judiciul 
Committee  of  the  Privy  Counril  held  that,  in 
asmuch  as  it  appeared  that  the  fog  horn  would 
not  have  been  heard  a  sutficient  distance  to 
have  enabled  the  steamer  to  avoid  the  danger, 
the  barque  should  not  be  condenmed  for  a 
technical  failure  to  comply  with  the  statute* 
8  ^lar.  L.  Cas.  477,  23  L.  T.  55.  In  other 
words,  both  courts  proceeded  upon  the  same 
legal  principle:  but  in  the  English  court  the 
evidence  was  considered  sufficient  to  show  that 
the  sounding  of  a  bell  instead  of  a  fog  horn 
could  not  have  contributed  to  the  collision. 
To  the  same  effect  are  Riefielicu  tf*  O.  AVif. 
Co.  V.  Boston  Marine  Ins.  Co,  186  U.  S.  408, 
422  [34:  398.  403;  Belden  v.  Chase,  150  U.  8. 
neither  in  the  findings  originally  requested  by  |  674,  699  [37: 1218.  1227];  The  Fanny  M.  Car 
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wU,  L.  R.  18  App.  Cas.  455,  io  wbich  the  Court 
of  Appeals  observed  tbat  'Mf  jou  can  show 
that  there  is  a  defect  in  tbe  liebts,  tbat  vessel 
751  must  be  beld  to  blame,  ^unless  sbe  can 
•how  tbat  tbe  defect  wbich  exists  in  ber  Ifgbts 
oould  not  bv  anv  possibility  have  contributed 
to  the  collision.''^  See  also  T/ie  Duke  of  Buc- 
cUurh,  15  Prob.  Div.  86  [1891]  App.  Cas.  810. 
While  no  case  appears  to  have  arisen  in  tbe 
highest  court,  either  of  this  country  or  of  Eng- 
land, where  this  presumptiob  was  applied  to 
tbe  absence  of  a  mechanical  fog  horn,  several 
cases  have  come  before  tbe  lower  courts  in 
in  wbich  tbe  requirement  has  been  held  to  be 
obligatory  and  a  non-compliance  to  create  a 

8resumptioaof  fault.  The  Lave  Bird,  6  Prob. 
Hv.  80;  The  Boliua.  1  U.  S.  App.  26.  49  Fed. 
Rep.  169.  170;  The  Trave,  65  Fed.  Rep.  177; 
The  Wyanoke,  40  Fed.  Rep.  702;  ne  Catalonia, 
48  Fed.  Rep.  896;  The  Energy,  42  Fed.  Rep. 
801. 

Can  it  be  said  in  this  case  tbat  tbe  absence 
of  a  mechanical  fog  born  could  not  by  any 
poasibility  have  contributed  to  tbe  collision? 
we  think  not.  Upon  tbe  contrary,  it  seems  to 
us  not  improbable  tbat  it  did.  It  is  apparent 
tbat  the  reason  tbe  regulations  prescribed  a 
horn  blown  by  mechanical  means  is  that  a 
louder  and  more  prolonged  blast  can  be  blown 
bv  tbat  method  tbnn  by  tbe  power  of  tbe  lungs. 
The  evidence  is  undisputed  that  tbe  officers  of 
Ibe  Martello  beard  but  one  blast  of  tbe  Willey's 
foe  born  before  sbe  hove  in  sight,  and  that 
thu  (ber  appearance)  was  only  a  minute  or  two 
after  heanng  tbe  bom.  Tbe  finding  is  tbat 
"about  forty  minutes  after  discharging  tbe 
pilot  the  bora,  one  blast  of  a  sailing  vessel, 
was  beard  on  tbe  starboard  bow.  At  that 
time  the  captain  and  third  oflflcer  were  on  the 
bridge,  a  competent  lookout  was  in  tbecro'nest 
about  100  feet  abaft  the  stern  (stem)  the  first 
officer  was  on  tbe  lookout  on  tbe  forecastle, 
and  tbe  quartermaster  was  at  tbe  wheel." 

6.  "At  that  time  tbe  steamer  was  beading 
E.  8.  E.;  tbe  wind  was  about  £.  by  N.,  blow- 
ing about  a  five  to  SIX  knot  bre<>ze,  etc." 

11.  "Sbe  (tbe  Willcy)  was  beading  north, 
elose-bauled  on  tbe  starboard  tack,  sounding 
her  born  at  intervals  of  one  or  two  minutes, 
and  making  about  four  knots  an  hour." 

12.  "While  thus  proceeding  she  thrice 
heard  tbe  steam  whistle  of  a  steamer,  answer- 
761ing  promptly  each  time  with  a  *sin^le  blast 
of  her  horn;  at  this  last  signal  the  Martello 
appeared  in  sight,  bearing  about  four  points  on 
the  port  bow  and  a  quarter  of  a  mile  away." 

The  gist  of  this  is  tbat  while  tbe  bom  was 
ioundeu  at  intervals  of  from  one  to  two  min> 
utes,  and  the  steamer  was  to  tbe  leeward  of 
the  barkentine,  but  one  blast  was  beard,  while 
three  signala  of  tbe  Martello's  whistle  were 
heard  upon  tbe  barkentine.  Now,  if  the  bark- 
entine bad  been  provided  with  a  more  power- 
ful bora,  it  appears  to  us  not  only  possible  but 
probable  that  more  than  one  blast  would  have 
been  heard,  and  the  steamer  thus  apprised  of 
the  course  and  distance  of  the  barque,  and  of 
the  fact  that  she  was  approaching  ner  upon  a 
course  tbat  would  car^  her  across  tbe  bows 
of  the  steamer. 

While  we  hold  It  to  have  been  a  fault  upon 
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the  part  of  the  steamer  not  to  have  stopped 
when  sbe  beard  tbe  horn,  there  was  certainly 
some  excuse  for  her  failure  to  do  so,  and  tbe 
master  might  not  unreasonably  have  supposed 
that  be  would  hear  a  second  blast  before  tbe 
vessel  hove  in  sight,  and  thus  be  able  to  gauge 
more  accurately  her  course  and  distance.  Had 
the  officer  of  the  Martello,  however,  failed  to 
stop  or  check  ber  speed  after  hearing  two  or 
three  blasts  of  the  bora  gradually  drawing 
nearer,  bis  neglect  would  have  been  so  much 
grosser  than  it  actually  was,  that  we  cannot 
presume  be  would  have  been  guilty  of  it 

In  this  particular  The  Love  Bird,  6  Probi 
Div.  80,  which  was  a  case  of  collision  between 
the  barque  Pansewitzand  the  screw  steamship 
Love  Bird,  is  directlv  in  point.  Two  blasts  of 
the  fog  horn  were  admitted  to  have  been  beard 
upon  tbe  steamer.  Counsel  for  tbe  barque 
argued  that,  if  tbe  steamer  had  stopped  wbeo 
sbe  first  beard  tbe  trumpet,  there  would  have 
been  no  collision,  and  hence  that  the  absence 
of  a  mechanical  fog  born  did  not  contribute  to 
tbe  disaster.  On  the  other  hand,  it  was  argued 
for  tbe  steamer  that,  when  she  first  beard  tbe 
trumpet  of  the  barque,  sbe  was  so  near  to  ber 
tbat  it  was  impossible  to  avoid  ber.  Sir  Robert 
Phillimore  beld  tbat  tbe  testimony  showed 
there  were  three  blasts  heard  on  board  tbe 
steamer  nearly  ahead;  tbat  she  proceeded  on 
*ber  course,  neither  stopping  nor  reversitig[77 
ber  engines,wbich  it  was  clearly  her  duty  und<'r 
tbe  circumstances  to  have  done.  He  found, 
however,  that  tbe  barque  had  not  sustaininl 
the  burden  of  showing  "that  by  no  possibililv 
could  the  presence  of  a  fog  born  have  preventici 
the  collision,  for  it  might  pogsfbly  have  given 
more  warning  to  tbe  other  vessel.  He,  there- 
fore, condemned  tbe  barque,  allboutrb  tbe  col- 
lision occurred  within  three  days  after  tbe  act 
requiring  a  mechanical  fog  hora  came  into 
operation,  and  although  tbe  barque  had  left 
her  port  of  departure  (Dieppe)  before  tbe  act 
took  effect.  It  is  trae  that  this  case  was  de- 
cided by  a  single  judge,  and  docs  not  seini 
to  have  been  appealed,  but  tbe  opinion  seems 
to  us  to  be  founded  upon  sound  legal  princi- 
ples. 

After  these  vessels  came  in  sight  of  each 
other  they  were  so  far  in  extremis  that  It  would 
probably  be  unjust  to  impute  fault  to  either  of 
them.  Tbe  action  of  tbe  Martello  in  reversing 
ber  engines  at  full  speed  was  obviously  a  proper 
one.  Perhaps  if,  instead  of  putting  ber  helm 
bard-a  port  she  bad  put  it  bard-a-starboard 
and  tbe  barkentine  haa  at  tbe  same  time  luflfed 
and  come  into  the  wind,  the  vessels  might 
have  escaped  each  other,  or  have  come  to- 
gether with  a  glancing  blow  which  would  not 
nave  proved  disastrous.  But  we  impute  no 
fault  to  the  barkentine  for  ber  non  action  in 
that  particular,  as  she  was  entitled  to  b*jld  her 
course,  at  least  until  she  received  a  signal  from 
tbe  steamer  to  lull. 

But  as  we  think  the  barque  has  failed  to 
sustain  the  burden  of  proviue  tbat  tbe  want  of 
a  mechanical  fog  born  coiild  not  have  con- 
tributed to  the  collision,  the  decree  of  tbe 
court  below  must  be  reversed,  and  the  case 
remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 
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t, 

WILUAM  L.  CABELL. 

CBee  8.  C  Reporter*8  ed.  78-88.) 

WarranU  of   arrest — can^titutioncU   require- 
ment— Terae  law—de$eription  ofthepinon. 

L  BytbeoommonUw,  warrants  of  arrest.  In  cases 
orlmlnal  or  civiU  must  specifically  name  or  de- 
scribe the  person  to  be  arrested;  a  warrant  that 
does  not  do  so  will  not  Justify  tbe  officer  making 
the  arrest. 

"X  By  the  4th  Amendment  of  the  United  States 
Constitution  no  warrants  shall  Issue,  but  upon 
probable  cause,  supported  by  oath  or  affirma- 
tion, and  particularly  describing  the  place  to  be 
searched,  and  the  persons  or  things  to  be  seized. 

JL  In  Texas  a  warrant  must  specify  the  name  of 
the  person  whose  arrest  is  ordered,  if  it  be  known; 
If  not  known,  then  some  reasonable  deflnita  de- 
scription must  be  gl?en  of  him. 

<4b  The  private  intention  of  the  magistrate  Is  not 
a  sufficient  substitute  for  the  constitutional  re- 
quirement of  a  particular  description  in  the  war- 
rant of  the  person  for  whose  arrest  It  is  issued 

•lb  A  warrant  to  arrest  James  West  for  murder  will 
not  authorlBO  the  marshal  to  arrest  Tandy  M. 
West,  and  for  the  arrest  and  impriHonment  of  the 
latter  on  such  warrant,  by  one  of  hie  deputies,  the 
marshal  and  his  sureties  are  liable  upon  his 
official  bond. 

[No.  258.1 

Submitted  Feb.  i,  J894.    Decided  April  16, 

1894, 

IN  ERROH  to  the  Circuit  Court  of  the  United 
States  for  tlie  Nortberu  District  of  Texas, 
to  review  a  judgment  for  the  defendants,  in 
an  actioD  brought  by  Vaody  M.  West,  plain- 
tiff, against  William  L.  Cabell  etal.,  muotx  a 
bond  given  by  Calcll,  Marshal  of  the  United 
States,  as  principal,  and  by  the  other  defend- 
ants as  his  sure«ics,  coDdilioncd  for  the  faith- 
ful performance  of  his  duties  as  Marshal;  the 
breach  alleged  being  that  one  of  the  deputies 
of  Cabell  unlawfully  arrested  and  imprisoDed 
the  plaintitf  upon  a  warrant  issued  by  a  com- 
misiiioner,  lo  arrest  the  body  of  James  West, 
upon  a  charge  of  murder,  the  plaintiff  being 
cot  descril)ed  in  the  warrant,  to  plaintiff's 
damage  f  10.000.  lieversed,  and  ease  remanded 
with  directions/or  a  new  trial. 

Statement  by  Mr,  Justice  Gray  t 
This  was  nn  action,  brought  November  6, 
1887,  by  Vandy  M.  West  ag  linst  William  L. 
Cabell  and  six  other  per>ous.  upon  a  bond, 
dated  May  19,  188G,  given  by  Cabell,  the  mar- 
shal of  tbe  United  8lates  for  the  Northern 
District  of  Texas,  as  principal,  and  by  the 
other  defendants,  as  his  sureties,  with  condi- 
tion thatCal»eil,  "by  himself  and  by  his  depu- 
ties, shall  faithfully  perform  all  the  duties  of 
the  said  oOice  of  marshal."  The  breach  al- 
leged was  that  E<iward  W.  Johnson,  one  of 
the  deputies  of  Cabell,  on  August  16,  IS"^?,  un- 
law fully  arrested  and  imprisoned  tbe  plaintiff 
upon  a  warrant  issued  by  a  commissioner  of 
the  circuit  court  of  the  United  Stales  "to  ar- 
rest the  body  of  James  West"  upon  a  charge 
of  murder  of  John  Cameron  in  the  Indian 
country  in  the  western  district  of  Arkansas;  to 
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the  damage  of  tbe  plaintiff  in  tbe  sum  of  |10,« 
000. 

The  answer  denied  tbe  allegations  of  tbe 
petition;  and  alleged  that  the  arrest  and  im- 
prisonment were  upon  a  valid  warrant  issued 
by  the  commissioner,  charging  the  plaintiff 
with  tbe  crime  of  murder. 

At  the  trial,  there  was  evidence  tending  to 
prove  the  following  facts:  The  plaintiff's  name 
was  Vandy  M.  West,  and  be  was  never  known 
or  called  by  any  other  name.  He  resided  and 
did  business  as  a  grocer  at  Mineral  Wells,  Tex- 
as, having  come  there  from  Colorado  in  De- 
cember, 1886;  and  had  for  many  years  before 
his  arrest  t)ome  a  good  character  as  a  pence- 
able  *man,  and  was  not  the  murderer  of  [70 
Cameron.  On  August  16,  1887,  having  gone 
with  a  wagon  load  of  wheat  to  WeatherK>rd, 
twenty  miles  from  his  home,  he  was  there  ar- 
rested by  Johnson  upon  the  warrant  above 
mentioned;  and  protested  against  tbe  arrest, 
on  tiie  ground  that  he  was  the  wrong  man 
that  his  name  was  not  James  West,  but  Vandy 
West,  and  that  he  was  innocent  of  the  crime 
charged,  and  offered  to  make  proof  of  his 
identity,  if  permitted  to  go  with  Johnson  to 
his  home,  or  to  wait  for  an  answer  to  a  tele- 
gram; but  Johnson  refused  to  permit  him  to 
do  either,  and  carried  him,  against  bis  will,  in 
a  back  and  in  irons,  sixty  miles  to  Grnhnm, 
and  there  lodged  him  in  the  Juil  of  Young 
county,  and  immediately  informed  the  com- 
missioner of  the  arrest.  On  the  next  day,  the 
commissioner  issued  and  placed  in  the  hands 
of  Johnson  a  subpoena  for  William  Sturdevant, 
who  resided  sixty  miles  off  at  Uenrieita,  and 
on  wbose  information  principally  Johnson  had 
made  the  complaint  on  oath  against  James 
West,  on  which  the  warrant  was  issued,  stur- 
devant was  then  too  ill  to  travel;  but  on  Sep- 
tember 1,  1887,  and  after  seeing  the  plaintiff  m 
jail,  he  appeared  before  tbe  commissioner,  and 
stated  on  oath  that  tbe  plaintiff  was  not  the 
West  who  killed  Cameron.  Because  of  the 
absence  of  Johnson,  who  was  serving  civil 
process  elsewhere,  the  plaintiff  was  detained 
in  jail,  and  was  never  brought  before  the  com- 
missioner, until  September  5,  1887,  when 
Johnson  returned,  and'  by  order  of  the  com- 
missioner, discharged  him.  No  order  was 
ever  issued  by  the  commissioner  for  the  arrest 
or  commitment  of  tbe  plaintiff,  other  than  the 
warrant  aforesaid,  aod  a  verbal  order  to  Jolia- 
son,  when  ho  reported  the  arrest,  to  hold  the 
prisoner  until  the  commissioner  was  ready  to 
try  him. 

The  defendants  offered  oral  evidence  tend- 
ing to  show  that  the  warrant  by  virtue  of 
which  the  arrest  was  made  was  issued  for  the 
arrest  of  the  plaintiff,  although  by  a  wrong 
name;  that  Johnson,  upon  whose  complaint 
the  warrant  was  issued,  had  made  inquiries 
from  different  sources  concerning  the  identity 
of  the  plaintiff  with  the  West  who  was  charged 
with  the  murder  of  Cameron;  and  that  the 
commissioner,  upon  the  complaint  made  to 
him,  issued  the  warrant  for  the  arrest  *of  [80 
James  West,  but  intending  it  for  the  arrest  of 
the  plaintiff.  The  plaintiff  objected  to  the  in- 
troduction of  this  testimony,  because,  the  war- 
rant commanding  the  arrest  of  James  West,  it 
was  not  competent  to  show  by  parol  testimony 
that  the  plaintiff,  wbo  bore  another  name,  was 
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the  persoTi  for  whose  arre«t  the  warrRDt  was 
in  tended  by  the  couimissioner  issuing  it.  Bui 
the  court  overruled  the  objection,  and  admitled 
the  testimoDy;  and  the  plaialift  excepted  to  its 
admissioD. 

The  commi^Rioner.  being  called  as  a  witness 
for  the  defendants,  testified  that  he  had  no 
personal  acquaintance  with  V.  M.  West,  and 
that  the  only  time  he  ever  saw  him  was  when 
be  discharged  him  from  imprisonment,  and 
did  not  at  that  time  know  him  to  be  V.  M. 
West;  that  Johnson,  at  the  time  of  making 
the  complaint,  informed  him  that  "  he  had 
located  a  man  by  the  name  of  West  near  Min- 
eral Wells,  who  was  cliarged  with  murder  in 
the  western  district  of  Arknnsns/'  and  that  he 
had  written  to  the  United  States  marshal  for 
that  district,  and  received  a  reply  from  him; 
that  the  commissioner  had  no  other  knowledge 
**  of  tlie  charge  against  West,"  and  of  his  own 
knowledge  "  did  not  know  of  any  ottier 
West  livmg  at  or  near  Alinernl  Wells,"  and 
"  from  the  information  received  from  Johnson, 
the  West  living  at  or  near  Mineral  Wells  was 
the  one  the  warrant  was  issued  for."  On 
cross-examination,  the  commissioner  testified 
that  he  "  put  the  name  James  West  in  the 
warrant  of  arrest,  because  Jamca  West  was  the 
man  complaine<i  against." 

Johnson  testified  that  in  the  spring  of  1887. 
Bturdevant  informed  him  that  **  James  West, 
sometimes  called  Bud  West,  who  had  killed 
John  Cameron  in  the  Indian  territory,  io  18^0. 
was  at  or  near  Mineral  Wells,  Palo  Pinto 
county,  Texas:"  and  gave  him  "a  personal  de- 
scription of  the  West  who  killed  said  Cam- 
eron," and  he  then  wrote  to  the  United  States 
marshal  of  the  western  district  of  Arkansas, 
who  replied  that  he  did  want  AVest  for  the 
murder  of  Cameron;  that  Johnson  then  went 
to  Palo  Pinto  county  to  iuvesligate  the  mat 
ter,  and  there  examined  the  tax  books,  and 
submitted  to  the  sheriff  of  the  county  the  de- 
scription given  by  Sturdevant  of  the  West 
who  killed  Cameron,  and  ascertained  that  the 
8 1  ]plaintiflP  was  *the  only  West  in  the  county, 
and  in  personal  appearance  corresponded  to 
Sturdevant's  description;  that,  before  he  made 
the  complaint,  he  informed  the  commissioner 
of  these  facts;  and  that  "  in  that  section  of 
the  country  it  was  frc(piently  the  case  that 
men  were  Known  by  other  than  their  correct 
Dames,  so  much  so  that  witness  attached  but 
little  importance  to  the  name  by  which  a  man 
was  calleil." 

The  plaintiff  requested  the  court  to  instruct 
the  jury  **  that  the  warrant  for  the  arrest  of 
James  West  will  not  authorize  the  arrest  of 
Vandy  M.  West,  though  Vandy  M.  West  may 
have  l)een  the  party  intended,  he  not  being 
named  or  described  in  the  warrant." 

The  court  refused  so  to  instruct  the  jury; 
and  instructed  them  as  follows:  "There  is  no 
proof  in  this  case,  tending  to  show  that  the 
plaintiff  was  ever  known  by  the  name  of  James 
West,  or  by  any  other  name  than  V.  M.  West 
and  Vandy  West.  There  is  proof  tending  to 
show  that  for  a  number  of  years  and  in  various 
places  he  has  been  always  known  by  the  name 
of  Vandy  West.  The  defendants  claim,  how- 
ever, that  the  plaintiff  is  the  man  for  whose 
arrest  the  warrant  was  issued,  and  it  has  been 
suggested  to  you  in  the  argument  of  the  de- 
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fendants'  counspl  that  Ed.  Johnson,  being  the 
man  who  made  the  complaint,  knew  what 
man  he  had  in  his  mind  when  he  made  tiie 
complaint.  It  is  not  material  what  was  in  the 
mind  of  Johnson  when  he  made  the  com- 
plaint, but  what  was  in  the  mind  of  the  com- 
missioner when  he  issued  the  warrant;  and  if 
you  believe  from  all  the  evidence  that  the  pftiiu- 
tiff  is  the  vwn  for  whose  arrest  tlie  com  m is- 
sioner  issued  the  unrrant,  you  will  find  that  the 
defendants  are  not  liable  for  damnqes  on  ne» 
Cfntnt  of  the  mere  fact  of  the  arrest.  If,  in 
making  the  arrest,  or  in  holding  the  prisoner, 
any  harsher  means  were  used  than  were  rea- 
sonably necessary  for  tnkint;  and  safely  keep- 
ing him,  considering  the  gravity  of  thecharire. 
the  defendants  would  be  liable  for  any  dam- 
ages thereby  occasioned  the  plaiutilT." 

The  plaintiff  excepted  to  the  refusal  to  give 
the  instruction  requested,  and  to  that  part  of 
the  instructions  given  which  is  above  printed 
in  italics;  and,  after  verdict  and  judgmeni  for 
•the  defendants,  tendered  a  bill  of  excep-  [815 
tions,  and  sued  out  this  writ  of  enor. 

Mr.  I.  W.  Stephens  for  plaintiff  in  error. 
Mr,  A.  H.  Garland  for  defendant  in  er- 
ror. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  was  an  action  upon  a  marshal's  bond  in 
the  usual  *form,  the  condition  of  whieh  [Hii 
was  that  the  marshal,  by  himself  and  his  tiepu- 
ties,  should  faithfully  perform  all  the  diiiies  of 
his  oflice,  and  upon  which  any  person  injure«I 
by  a  breach  of  the  condition  nnalit  maintain  an 
action.  Rev.  Stat.  §ii  783.  7S4;  /.am won  v. 
Feusier,  111  U.  S.  17  [2H.:ja7].  The  brearh 
relied  on  by  Vandy  M.  West,  the  plainlilT  ic 
this  case,  was  his  arrest,  against  his  protest,  by 
a  deputy  of  the  marshal,  untler  a  warrant  is- 
sued by  a  commissioner,  commanding  the  ar- 
rest of  "James  West,"  and  not  otherwise 
designating  or  describing  the  jurson  to  be  ar- 
rested, upon  a  comj)lainlof  ihetlcputy  marshal, 
charging  James  West  with  the  murder  of 
John  Cameron.  The  defense  was  that  the  ar- 
rest of  the  plaintiff  under  that  warrant  was 
lawful.  At  the  trial,  it  apponred  that  tlic 
plaintiff  had  never  been  known  or  called  hy 
the  name  of  James  West,  or  by  any  other 
name  than  his  own.  Notwithstandini^  which, 
the  court,  against  the  objections  and  excep- 
tions of  the  plaintiff,  admitted  oral  testimony 
of  the  commissioner  and  of  the  de]nity  mar 
shal  that  the  warrant  was  i.ssued  and  intended 
for  the  arrest  of  the  plaintiff;  and  instructed 
the  jury  that,  if  they  believed  that  the  plain- 
tiff was  the  man  for  whose  arrest  the  commis- 
sioner issued  the  warrant,  the  defendants  were 
not  liable  for  damages  on  account  of  the  mere 
fact  of  arrest. 

By  the  common  law,  a  warrant  for  the  ar- 
rest of  a  person  charged  with  crime  mn<t  truly 
name  him,  or  describe  him  sufTlciently  to 
identify  him.  If  it  does  not.  the  oifirer 
making  the  arrest  is  liable  to  an  action  for 
false  imprisonment;  and  if,  in  attempting  to 
make  the  arrest,  the  officer  is  killed,  this  is 
only  manslaughter  in  the  person  whose  liberty 
is  invaded.  1  Hale,  P  C.  577.  5S0:  3  Hale.  P. 
C.  113,  114;  Foster,  Crown  Law,  813;  1  East, 
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P.  C.  810;  1  ChittT,  Crim.  Law,  89, 40;  Hiiclde 
▼.  Money,  2  Wfls.  205;  Money  v.  Uaeit,  3 
Burr.  1742, 1786,  1767;  1  W.  Bl.  555,  561,  562; 
Rex  V.  Hood,  1  Mood.  C.  0.  281;  Boye^v,  Bvah, 
1  Man.  &  Q.  775,  2  Scott,  N.  R.  86.  Like 
wise,  a  warrant  of  arrest  in  a  civil  action, 
which  does  not  name  or  describe  the  person  to 
be  arrested,  is  no  iustifi cation  of  the  officer. 
Cole  V.  Ilindson,  6  T.  R.  234;  Sfiadgctt  7.  Clip- 
9"n,  8  East.  82H;  Finch  v.  Cocken,  2  Cromp. 
86 1 M.  &  R.  *iy6. 1  Gale,  130,  and  8  Dowl.  P. 
C.  678;  Kelly  v.  Lawrence,  8  Hurlst.  &  C,  1. 

The  principle  of  the  common  law,  by  which 
warrants  of  arrest,  in  cases  criminal  or  civil, 
must  specificjilly  name  or  describe  the  person 
to  be  arrested,  has  been  affirmed  in  the  Ameri- 
can constitutions;  and  by  the  great  weisrbt  of 
authority  in  this  country  a  warrant  that  does 
Dot  do  so  will  not  justify  the  otllccr  making  the 
arrest.  Com.  v.  Crotty,  10  Allen,  403,  8T  Am. 
Dec.  669;  GHsfcoldY.  bedgwtck,  6  Cow.  456,  1 
Wend.  126:  Mead  v.  Ilmrs^  7  Cow.  3;12;  llolley 
V.  Mix,  3  Wend.  350.  354,  20  Am.  Dec.  702; 
St'ott  v.  Ely,  4  Wend.  655;  (iurntfcy  v.  Lotdl, 
9  Wend.  319;  Melrin  v.  Fisher,  6  X.  II.  407; 
Chirk  V.  Braodon,  37  N.  II.  5«2.  505;  Johnson 
T.  lUUy,  13  Ga.  97,  137;  Sclucr  v.  K.own,  29 
Wis.  586;  Hajferty  v.  People,  69  111.  Ill,  18 
Am.  Rep.  601. 

In  Com,  V.  Crolty,  for  instance,  in  which 
Worn*.«<  Crotly  and  otlurs  were  indicted  and 
convicted  for  a  liot  in  resisting  the  arrest  of 
Crottv  upon  a  warrant  commanding  the  arrest 
of  "John  Doe  or  Richard  Hor,  whose  other  or 
true  name  is  to  your  complainant  unknown," 
the  conviction  was  to  set  aside  by  the  supreme 
ju<li<ial  court  of  Massachusetts,  upon  the 
grounds  that  the  warrant  was  insulllcicnt,  ille- 
gal aiid  void,  because  it  (li<i  not  contain  Crolty's 
name,  nor  any  desfripli(m  or  dcMcrnatiou  by 
whi<h  he  coulil  be  known  ar.d  idcntifii'd  as  the 
person  against  whom  it  was  issued,  and  was  in 
ell'ect  a  general  warrant,  upon  which  ariy  oilier 
person  might  as  well  have  lucnnrro^tcd,  as  be 
ini^  includeil  in  the  description;  and  that  '*  the 
warrant  beln;:  defective  and  void  on  its  face, 
thf  odicer  had  no  righi  to  arrest  the  person  on  ! 
w  lioiu  he  attempted  to  serve  it;  he  acted  with- 1 
out  warrant,  and  was  a  tresp-i^s'T;  the  (h-fend-  j 
ant  whom  he  sought  to  arrest  had  a  right  to  re- ! 
sist  bv  force,  using  no  more  than  was  necessary 
to  resist  the  unlawful  acts  of  the  officer;  an  of- 
ficer who  acts  under  a  void  precept,  and  a  person 
doing  the  same  act  who  is  not  an  otlicer,  stand 
on  the  same  fooling;  and  any  third  person  may 
lawfully  interfere  to  prevent  an  arrest  under  a 
void  warrant,  doing  no  more  than  is  necessary 
for  that  purpose."  10  Allen,  404,  405,  87  Am. 
Dee.  609. 

87]  *The  4th  article  of  Amendment  of  the 
Constitution  of  the  United  Siajes  declares  that 
"the  right  of  the  people  to  be  secure  in  their 
pc  rsr)ns,  houses,  papers  and  effects,  against  un- 
reasonable searches  and  seizures,  shall  not  be 
vjolak'd;  and  no  warrants  shall  issue,  but  upon 
probable  cause,  supported  by  oath  or  affirma- 
tion, and  particularly  describing  the  place  to 
be  searched,  and  the  persons  or  things  to  be 
seized." 

The  provision  of  section  1014  of  the  Revised 
Statutes,  which  authorizes  an  offender  against 
the  laws  of  the  United  States  to  be  arrested 
And  imprisoned    or  bailed,  by  a  judge  of  the 
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United  States  or  a  commissioner  of  the  circuit 
court,  in  any  state  where  the  offender  may  be 
found,  "and  agreeably  to  the  usual  mode  of 
process  against  offenders  in  such  state,"  is  nec- 
essarily subordinate  to  the  declaration  of  the 
Constitution  that  all  warrants  must  particular- 
ly describe  the  person  to  be  seized. 

The  laws  of  the  state  of  Texas  in  this  regard 
are  in  conformity  with  this  article  of  the  Con 
stitutioD  of  the  tJnited  States.  By  the  consti- 
tution of  Texas,  art.  1,  §  9,  **no  warrant  to 
search  any  place  or  to  seize  any  person  or  thins: 
shall  issue  without  describing  them  as  near  \i9 
may  be,  nor  without  probable  cause,  supported 
by  oath  or  affirmation."  And  by  the  statutes 
of  the  state  the  warrant,  as  well  as  the  com- 
plaint, "  must  specify  the  name  of  the  person 
whose  arrest  is  ordered,  if  it  be  known;  if  not 
known,  then  some  reasonably  definite  descrip- 
tion must  be  given  of  him .''^ and  "the  otlicer 
or  person  executing  a  warrant  of  arrest  shall 
take  the  person  whom  he  is  directed  to  arrest 
forthwith  before  the  magistrate."  Tex.  Penal 
Code,  arts.  233,  236. 247;  Alford  v.  Slate,  ^Tex. 
App.  545.  56*2;  Uayi  v.  Creary,  60  Tex.  445; 
ForniKull  v.  Ilylton,  66  Tex.  288. 

The  only  cases  cited  by  the  defendants  in 
error,  which  have  any  tendency  to  support  the 
rulings  at  the  trial,  were  in  Delaware,  in  which 
the  Chief  Justice  dissented,  and  in  Iowa  and 
Arizona,  whose  statutes  provided  that  *'  the 
warrant  must  specify  the  name  of  the  defend- 
ant, and,  if  it  l)e  unknown  to  the  magistrate, 
may  designate  him  by  any  name;"  and  in  none 
of  thr»se  cases  was  any  notice  taken  of  op|>osini; 
precedents  *or  constitutional  injunction.  [8H 
naileii  V.  Wioginn,  5  Oarr.  (Del.)  462,  60  Am. 
Dec.  650;  Alfch  v.  Leonard,  28  Iowa,  5i9,  Inwa 
Code  of  1800,  §  4585;  Williams  v.  Tidball 
(Ariz )  Oct.  24,  18^0;  Ariz.  Comp.  Laws  of 
1877,  chap.  11,  §  89. 

In  the  case  at  bar,  the  effect  of  the  rulings 
and  insiruciions  of  the  court  was  to  give  the 
jury  to  uuMerstand  that  the  private  intention  of 
the  magistrate  was  a  sullicient  substitute  for 
the  constitutional  requirement  of  a  particular 
description  in  the  warrant.  For  this  reason, 
the  jtidgmont  is  reversed,  and  the  case  re- 
manded with  directions  to  set  aside  the  verdict 
and  to  order  a  new  trial. 


UNITED  STATES.  AvpU. 

V, 

ROBERT  S.  SHIELDS. 

(See  8.  C.  Kcporter's  ed.  88-03.) 
Fees  of  Unilcd  Stales  district  attorney, 

A  United  States  district  attorney  whose  place  of 
abode  is  at  a  distance  from  tkic  place  at  which 
court  is  held,  is  not  entitled  to  niileuKe  fur  trave 
in  goinfiT  to  his  home  every  Saturday,  and  in  re- 
turulng  to  the  place  of  holdingr  court  the  follow- 
ing  Monday  morninflr,  during  the  continuous 
session  of  the  court. 

[No.   1180.] 

Siibmitlcd  March  26,  18U.     Decided  April  10, 

IS94, 

Note.— ^  >  fo  extra  fay  or  compensation  to  officers, 
see  note  to  United  States  v.  Macdaniel.  &  687. 
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APPEAL  from  a  judirmcnt  of  the  Court  of 
Claims,  in  favor  of  Robert  S.  8bicl(U 
plaintiff,  against  the  United  States,  forserv'ces 
and  mileage  as  United  States  District  Attorney 
for  the  Northern  District  of  Ohio.  Reversed, 
nvith  directions  to  render  judgment  for  the 
United  States,  as  to  an  item  of  $278.50  for 
mileage. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  E.  "Dodg^et  Aasistant  Atty,  Oen.,  for 
appellant. 

Mr,  Charles  C.  Lancaster  for  appellee. 

Mr,  Justice  Jackson  delivered  the  opinion 
of  the  court: 

It  appears  from  the  record  that  Robert  S. 
Shields  was  United  States  District  Attorney 
for  the  Northern  District  of  Ohio  from  July  1, 
1885.  to  December  31, 1889.  During  this  period 
891  he  *made  up  his  accounts  for  services 
rendered  by  him,  and  also  for  mileage  for 
traveling  from  bis  home  in  Canton  io  the  place 
or  holding  the  United  States  circuit  and  dis- 
trict courts.  Part  of  these  accounts  were  dis 
allowed  by  the  Treasury  Department,  where- 
upon Shields  brought  suit  against  the  United 
States  to  recover  the  amount  thus  disnllowed. 
Upon  the  hearing  of  the  case  the  court  below 
rendered  judgment  in  favor  of  the  claim  of  the 
appellee,  and  thereupon  the  United  States  re- 
quested an  additional  finding  of  fact.  This 
request  was  granted,  and  it  is  upon*  the  state 
of  facts  thus  presented  that  the  United  States 
as^ign8  error  Id  the  judgment  of  the  court 
below. 

The  additional  findings  of  fact  read  as  fol- 
lows: "  The  sum  of  $278.50  is  mileage  at  ten 
cents  per  mile  for  travel  performed  by  claim- 
ant a?  district  attorney  during  the  terms  of  the 
United  States  circuit  and  district  courts  in  re- 
turning each  Saturday  during  said  terms  to  his 
home  at  Canton  from  Cleveland,  the  place  of 
holding  court,  and  going  each  Monday  morn- 
log  following  to  Cleveland  to  attend  saia  courts 
on  the  business  of  the  United  States.  The 
difitance  traveled  each  round  trip  was  116 
miles.  The  accounting  officers  allowed  and 
paid  claimant  $11.60  mileage  for  one  trip  only 
for  each  term  of  court,  and  they  disallowea 
the  above  amount  as  unauthorized  bv  law. 
The  twenty-four  round  trips  disallowed  were 
performed  between  Julv  18,  1885,  and  Sep- 
tpmlwr  27.  1885,  and  Jaruary  2,  1886,  and 
March  28,  1886.  The  district  attorney  made 
no  charge  for  intervening  Sundays." 

The  only  question  now  involved  in  the  case 
is  whether  such  an  officer,  whose  place  of 
abode  is  at  a  distance  from  the  place  at  which 
court  is  held,  is  entitled  to  mileage  for  travel  in 
going  to  his  home  every  Saturday,  and  in  re- 
luming to  the  place  of  holdingr  court  the  fol- 
lowing Monday  morning,  durmg  the  contiou 
ous  session  of  the  court? 

The  appellee  relies,  In  support  of  his  claim 
for  mileage,  and  in  affirmance  of  the  judsment 
below  on  that  part  of  section  824,  Revised 
Statutes,  which  provides:  "  For  traveling  from 
the  place  of  his  abode  to  the  place  of  holding 
anv  court  of  the  United  States  in  his  district,  or 
S>0]  to  the  place  of  any  examination  *before  a 
judge  or  commissioner,  of  a  person  charged 
with  crime,  ten  cents  a  mile  for  going  and  ten 
cents  a  mile  for  returning." 
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I  This  provision  of  section  824  has  been  modi- 
fied bv  section  7  of  the  Act  jof  February  22, 
1875  (Rev.  Stat.  Supp.  66)  which,  in  respect  to 
mileage  for  attorneys,  marshals,  and  clerks, 
enacts  that  "from  and  after  the  first  day  of 
January,  1875,  no  such  officer  or  person  shall 
become  entitled  to  any  allowance  for  mileage 
or  travel  not  actually  and  necessarily  per- 
formed under  the  provisions  of  existing  law." 

This  being  the  provision  of  law  in  force  as 
to  mileage  during  the  period  covered  by  the 
claim  of  the  appellee,  can  it  be  properly  said 
that  going  to  his  home  on  Saturday  afternoon 
and  returning  the  Monday  morning  following 
was  travel  "actually  and  necessarily  per- 
formed?" It  certainly  cannot  be  held  to  be 
travel  necessarily  performed  in  the  public 
service.  Mileage  allowed  to  public  oflicials 
involves  the  idea  that  the  travel  is  performed 
in  the  public  service,  or  in  an  official  capacity. 
The  appellee  lived  at  Canton,  Ohio,  fifty-eight 
miles  from  Cleveland,  where  the  court  was 
held,  and  he  made  tlic  journey  to  and  from 
his  home  once  a  week  for  the  purpose  of  spend- 
ing Sunday  with  his  family.  If  he  is  entitled 
to  mileage  for  each  one  of  these  trips,  made 
during  the  uninterrupted  session  of  the  court, 
it  is  difficult  to  see  upon  what  principle  he 
would  not  be  entitled  to  mileage  for  a  daily 
trip  of  that  sort,  which  would  enable  him  to 
<«pcnd  each  night  of  the  week  at  home.  Sup- 
pose that  his  place  of  abode  had  been  ten,  fif- 
teen, twenty  or  twenty  five  miles  from  Cleve- 
land, and  instead  of  going  home  Saturday 
afternoon  and  returning  Monday  morning,  he 
had  made  the  trip  to  his  place  of  residence 
each  afternoon  of  the  court  week  and  returned 
the  following  morning,  could  it  be  held  that  it 
was  the  true  meaning  and  intent  of  Congress 
that  he  should  be  allowed  mileage  for  these 
daily  trips?  We  think  clearly  not.  Section 
824,  and  the  above  quoted  Act  of  February  22. 
1875.  will  not  admit  of  a  construction  which 
would  give  the  right  to  roilengc  under  such 
circumstances.  There  is,  in  prmriple,  no  es- 
sential difference  *betwecn  the  claim  for  [91 
mileage  on  a  daily  trip  to  and  from  the  officer's 
home,  and  a  weekly  trip  when  performed  for 
his  own  pleasure  and  convenience  so  as  to 
spend  Sunday  at  home.  The  travel,  whether 
made  daily  or  weekly,  cannot  be  said  to  have 
been  made  in  the  character  of  a  public  official, 
or  in  the  performance  of  a  public  service,  but 
merely  in  a  private  and  unofficial  capacity. 

The  findings  of  fact  in  this  case  show  that 
there  was  no  interruption  in  the  session  of  the 
court.  Sunday  was  a  non-judicial  day,  which 
did  not  interrupt  the  continuity  of  the  term; 
besides,  prior  to  the  Act  of  March  8.  1887  (24 
Stat,  at  L.  541)  district  attorneys  were  entitled 
to  a  per  diem  compensation  of  five  dollars,  in- 
cluding Sunday.  This  allowance  clearly  con- 
templated that  an  attorney,  during  the  term 
of  the  court,  might  or  would  be  detained  on 
Sunday  at  the  place  where  the  court  was  held. 
It  is  true  in  the  present  case  that  the  district 
attorney  has  made  no  claim  for  a  per  diem 
allowance  for  Sunday,  but  it  certainty  cannot 
be  held  that  this  left  it  optional  with  him  to 
waive  his  per  diem  fee  and  take  mileage  to 
and  from  his  home  in  lieu  thereof  as  a  matter 
of  pleasure  or  convenience  to  himself,  especiiillv 
when  the  mileage  exceeded  the  per  diem  aU 
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lowaDce.    Fees  allowed  to  public  officers  are  UNITED  STATES,  Apj^..       [98 

matters  of  strict  law.  dependiDg  upon  the  very  t>. 

provisions  of  the  statute.    They  are  not  open  ^,  KLINQENBERQ. 

to  equitable  construction  by  the  courts  nor  to 

anv  discretionary  action  on  the  part  of  the  of-  ^g^  g  ^  Reporter's  ed.  W-IOL) 

ficials 

The  decision  of  the  court  ^lof^P^eeded  ^^  ^^ ^^.,  .^^  ^^  j^^  ofappraisers^JuHi. 

upon  the  authority  of  United  States  y.  Harmon,  diction  of  circuit  court—ci^UctorM  deciMion 

147 U.  8.  268,  278  [87: 164. 168],  in  which  there  ^^l^Z^ii  "^  ''"*'  court-coiUetor $ aecuion. 

was  a  claim  for  mileage  by  a  United  States  mar-  -^ 

shal.  and  it  was  held  that  "if  the  court  sits  of  the  United  States  has  ju- 
for  any  number  of  days  m  succession  he  should  ^riedictlon  to  review  the  decision  of  the  board^ 
continue  in  attendance,  and  is  entitled  to  only  ^^^^  appraisers  reversing  the  action  of  the 
one  travel      But  if  the  court  is  adjourned  over  coUector  in  estimatinR  the  value  of  and  convert- 
one  or  more  intervening  days,  he  is  not  obliged  jng  paper  flonns  into  the  currency  of  the  United 
to  remain  at  his  own  expense  at  the  place  of  states  on  importations  of  merchand tee. 
holding  court,  but  may  return  to  his  home  2.    Under  sections  14  and  15  of  the  Act  of  June  10, 
and  charge  travel  for  |?oing  anew  to  attend  the  isw),  the  right  of  review  by  the  circuit  court  ex- 
term  at  the  day  to  which  it  is  adjourned.     His  tends  to  all  questions  of  law  and  fact  In  respect 
right  to  charge  travel  for  going  to  each  special  to  which  the  board  of  general  appraisers  bavo 
court  or  special  term  is,  if  possible,  still  clear-  appellate  jurisdiction,  except  the  decision  of  thai 
er.  and  is  scarcely  contested."  board  as  to  the  dutiable  value  of  merchandise. 
92]  *In  that  case  the  agreed  statement  of  facta  8.   The  collector's  action  in  estimating  the  value 
on  which  the  case  was  submitted  to  the  judg-  of  florins  in  the  Invoices  of  Imported  meroban- 
ment  of  the  circuit  court  showed  only  that  the  d*»e  is  not  subject  to  review  and  rev-er^  by  the 
sum  in  dispute  was  •  charged  for  travel  on  board  of  general  apprateem.  and  the  U.S.  circurt 
dava  when  said  courts  were  held  bv  an  ad-  ^"""^"^  has  jurisdiction  to  so  declare  and  reverse 
oays  wnen  saia  courts  were  neia  oy  an  aa  ^^^  ^^^^^^    .^  however  the  right  of  appeal  to  the 
journtnent  over  an  intervening  day  and  were  ^^^^  ^^  ^^^^  ^^e  circuit  court  hus  Jurisdlo- 
not  held  on  consecutive  days.     It  did  not  ap-  ^|,^j,  ^q  review  the  decision  of  the  board  on  the 
pear  whether  such  an  adjournment  included  appUcaUon  of  the  collector, 
judicial  or  non-judicial  days.    The  statement  [No.  1006.1 
of  facU,  as  well  as  the  opinion  of  this  court  in  Submitted  March  S6,  'lS94.    Decided  AprUtS, 
that  case,  implied  that  there  was  an  interrup-  2S9j^. 
tion  in  the  term,  and  that  the  adjournment  or 

susi^ension  of  the  term  was  of  such  a  cbarac-  *  PPEAL  from  a  decree  of  the  Circuit  Court 

ler  that  the  marshal  would  have  been  obliged  J\  ^f  ^j^g  United  States  for  the  Southern  Dis- 

to  have  remained  at  his  own  expense  at  the  jrict  of  New  York,  dismissing,  for  want  of  ju- 

place  of  holding  the  court  during  the  period  risdiction,  an  application  by  the  United  States 
of  such  interruption  or  adjournment,  and  from  |  j^  review  the  decision  of  the  board  of  gencnil 

this  fact  it  was  considered  that  he  might  re-  appraisers,  reversing  the  decision  of  the  Collec- 

lurn  to  his  own  home  and  charge  travel  for  ^^^  ^f  ,|je  Port  of  New  York,  in  estimating  the 

going  anew  to  attend  the  term  at  the  day  to  value  and  converting  paper  florins  into  the  cur- 

which  it  was  adjourned.    In  the  present  case  rg^^^y  ^^f  ^^5  United  states  on  imporlations  of 

there  was.  however,  no  cessation,  interruption,  merchandise.     The  question    of    jurisdiction 

or  adjournment  of  the  court  for  any  judicial  ^^s  certified  by  the  circuit  court  to  this  court, 

day  of  the  term,  but  only  from  Saturday  to  jteteried,  and  cause  remanded. 

Monday,  leaving  the  district  attorney  entitled  xhe  facts  are  stated  in  the  opinion. 

10  his  per  diem  allowance  for  remaining  at  the  j^^   Lawrence  Maxwell.  Jr.,  Solieiior 

place  of  holding  the  court  for  the  non-judicial  g^y^^    f^j  appellant 

day-Sunday.    Such  an  adjournment  as  that  ^^^  ygr^  Wickhkm  Smith  for  appellee. 
<':innot  be  considered  as  an  interruption  of  the 

term,  or  as  a  suspension  of  the  business  of  the  j^j,  Jvstice  Jackson  delivered  the  opinion 

court,  so  as  to  bring  the  present  case  within  of  the  court: 

I  lie  rule  laid  down  in  United  States  v.  Harmon,  Jl^^,  quesiion  presented  for  our  consideration 

147  U.  8.  268  [87:1641.  by  the  record  in  this  case  is  whether  the  Clr- 

We  are  not  inchned  to  extend  the  rule,  there  ^uit  Court  of  the  United  States  for  the  South- 

laid  down,  and  apply  it  to  the  case  under  con-  gm  District  of  New  York  has  jurisdiction  to 

fiideration,  in  which  we  are  clearly  of  opinion  review  the  decision  of  the  board  of  general  ap- 

that  the  mileage  charged  and  allowed  the  dis-   _ . 

trict  attorney  for  the  twenty-four  weekly  trips,  note.— As  to  furisdiciion  of  United  States  court$ 

made  during  the  term,  is  not  sanctioned  or  over  common  lato  oiren«e«,  see  note  to  United  Statea 

supported  by  any  fair  construction  of  the  law  v.  Coolidge,  4: 124. 

applicable  to  the  question.  -^«  to  amount  necessary  to  give  jurisdiction  in  cfr- 

The  jvdgment  of  the  Court  of  Claims  for  tfie  «««  ««*»^  «««  Prior  to  Act  of  1875:  amount  neees- 

item  of  S^S,60  is  reversed  and  tJie  cause  re-  f^ry  since  Act  of  1876- amount  in  dtept4t«,  see  note 

mandh  with  directions  to  render  judg  ment  fen-  *<>  ^*»/'^,^  ^'  ^M«"°®  ^:t  I?"".'  f  \    ^^     ..       ^ 

ths  United  States  as  to  this  itm.  ,  ^«  ^  jurisdiUion  of  United  states  circuit  ecmrt 

dependent  on   residence  of  parties;  proper  place  of 
suit^  see  note  to  Roberts  v.  Lewis,  86:  579. 

Ab  to  lien  of  United  States  for  duties^  see  note  to 
United  States  v.  330  ChesUof  Tea,  6:  702. 

As  to  action  to  recover  txick  duties  paid  under  pro- 
teat;  protest  how  made,  and  its  effect,  see  note  to 
Greely  v.  Thompson,  13:  807. 
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prnisera  reverefng  the  action  of  the  collector 
of  the  port  of  Kew  York  io  esHmatiDg  the 
▼alue  and  cod  verting  paper  florins  into  the 
currency  of  the  United  Stales  on  importations 
of  merchandise,  the  invoices  of  which  were 
expressed  in  paper  florins  of  Austria  Hungary, 
from  which  country  ihe  importations  weie 
made. 

The  appellee,  in  July,  1802,  imported  cer- 
tain merchandise,  consistin;;  of  china  and  glass 
ware,  from  Ausliia-Hiiuirary,  which  were  en- 
tered for  consumption  at  the  port  of  New  York 
on  July  23,  18i)2.  The  invoices  of  this  mer- 
S)4]chknriise  were  made  *out  in  (paper)  florins 
of  Auslria-lIuD|jary,  in  accordance  with  the 
provisions  of  section  2  of  the  Customs  Admin- 
isirasivc  Act  of  June  10,  1890  (26  Stat,  at  L. 
131)  which  requires  that  "all  invoices  of  im- 
ported merchandise  shall  be  made  out  in  the 
currency  of  tlie  place  or  country  from  whence 
the  importations  shall  be  made.  No  consular 
certilicate  giving  the  value  of  the  paper  fiorio 
accompanied  the  iuvoicej?  or  was  produced  by 
the  importer.  In  reducing  the  currency  of  the 
jnv(*ices  into  money  of  account  of  the  United 
Slates  the  collector  of  the  port  estimated 
the  florin  at  $0,482,  which  was  the  value  of 
the  gold  florin  as  proclaimed  by  the  Treasury 
DoparUnent  July  1,  1892.  The  importer  duly 
protested  acainst  this  action  of  the  collector, 
bccatisc  the  invoices  accompanying  the  mer- 
chandise were  not  expressed  in  gold  florins, 
and  because  in  estimating  the  value  of  the 
Atistrirm  florin  the  collector  should  have 
adopted  the  silver  florin  as  the  standard  value, 
as  last  proclaimed  by  the  Secretary  of  the 
TreiLsury,  which  was  $0.3*2;  that  the  collector's 
adoption  of  the  value  of  the  gold  florin  as  the 
standard  necessaiily  increased  the  amount  of 
duties  to  be  paid  on  the  importations. 

The  protest  of  the  imp<»rier  having  been 
made  in  due  time  and  form  was  transmitted  by 
the  collector  to  the  board  of  general  appraisers 
at  the  port  of  New  York,  who,  after  hearing 
to>timonv,  decided  that  the  collector  shouhl 
have  estimated  the  florins  of  the  invoices  at 
f(>.H2  instead  of  at  $0,482,  and  directed  the 
reliquidaiioD  of  the  entry  of  the  goods  on  that 
basis. 

Thereupon  the  collector,  on  behalf  of  the 
United  States,  ni.ide  ap(>Iicalion  to  the  Circuit 
C«»urt  of  tlic  United  Slates  for  the  Soutliern 
r>i>irirt  of  New  York  for  a  review  of  this  de- 
ci"iion  of  the  board  of  general  appraisers.  The 
petition  set  out  the  facts  already  slated,  and 
claimed  that  the  bonrd  of  general  appraisers 
Was  in  error  in  holding  that  the  reduction  of 
the  currency  of  the  invoice  into  money  of  ac- 
count of  the  United  Stales  should  have  been 
$t>.;;2  to  the  florin,  for  the  reason  that  by  the 
esnniate  (»f  the  l>irector  of  the  Mint,  and  the 
pn»ciam:ition  of  Ihe  Secretary  of  the  Treasury, 
made  »Iuly  1,  1802,  in  conformitv  with  section 
Sir»l  52  of  the  TarilT  Act  of  *October  1.  1890 
(2<5  Stat,  at  L.  567)  it  appeared  that  silver  via^ 
"the  nominal  standard,  paper  the  actual 
fitandurd,  the  depreciation  of  which  is  meas 
!ire«l  by  the  gold  standard,"  which,  under 
the  pr<jcIan)ation.  was  fixed  at  $0,482;  that 
under  the  values  fixed  by  this  proclamation 
the  board  erred  in  reversing  the  decision  of  the 
collec  tor.  and  in  sustaining  the  protest  of  the 
importer  in  the  premises. 


The  importer  moved  to  dismiss  the  applica- 
tion of  the  collector  on  the  ground  that  the- 
decision  of  the  board  of  general  appraiser? 
complained  of  could  not  be  reviewed  by  tbe 
circuit  court  under  section  15  of  tbe  Customs 
Administrative  Act,  because  that  decision  re- 
lated neither  to  the  classification  of  tbe  mer- 
chandise, nor  to  the  rate  of  duty  thereon.  The 
circuit  Court  being  of  opinion  that  it  had  no 
jurisdiction  to  enter  upon,  hear,  and  decide 
the  questions  presented  by  tbe  collector's  peti- 
tion, granted  the  motion,  and  dismissed  ihe 
application.  The  United  States  being  dissatis 
tied  with  this  ruling,  the  circuit  court,  under 
the  provisions  of  section  5  of  the  Act  of  March 
3,  1891,  (26  Slat,  at  L.  827.)  Cerlilicd  the  qucs 
tion  of  its  jurisdiction  in  the  premi^es  to  thi.y 
court. 

It  is  insisted  on  behalf  of  the  United  Statr« 
that  the  colh  ctor's  decision  as  to  tlie  value  ot 
the  florin,  under  the  provisions  of  law  and  tiie 
proclamation  of  values  made  by  the  Secretary 
of  the  Treasury  on  July  1.  18112,  was  cone  lu- 
sive  and  not  sul)ject  to  review  by  the  board  of 
general  appraisers.  Tins  po^iiion  is  rested 
upon  the  rule  laid  down  in  the  cjis«*^  of  Atthfn 
V.  Jiic/iardtf,  90  U.  S.  23  VVrill.  2"i9  |23:9«i; 
Oramerv,  Arthur,  102  U.  S.  612  I2«i.2;)9l  and 
Hadden  v.  Merritt,  115  U.  S.  2o,  27  [29:333, 
834). 

liv  section  1  of  the  Act  of  March  3,  187:; 
(17  Stat,  at  L.  602)  it  was  provided  "  that  tlit 
value  of  foreign  coin,  as  expres«eii  in  flu 
money  of  account  of  the  United  States,  slci.i 
be  tiiat  of  the  pure  metal  of  such  coin  of  stand 
ard  value,  and  the  values  of  the  standard  coins 
in  circulation  of  the  various  nations  of  the 
world  shall  be  estimated  annually  by  the  Di- 
rector of  the  Mint,  and  proclaimed  on  the  first 
day  of  January  by  the  Secretary  of  the  Treas- 
ury." In  pursuance  of  that  Act  the  Director 
of  tlie  Mint  having  estimated  the  value  of  the 
franc  of  France  at  nineteen  cents  and  tliree 
nulls,  and  the  Secretary  of  tlie  ''Trensur\  [1H> 
having  on  January  1,  i874,  prochumed  it.  flic 
question  arose  in  the  case  of  Arthur  v.  Hieh- 
ards,  90  U.  S.  23  Wall.  259  [23:  00],  whether 
goods  invoiced  in  French  fmncs  and  euiere«l 
in  a  custom  house  here  in  March.  1873,  were 
to  be  charired  at  this  new  valuation  of  the 
franc.  It  was  said  bv  Mr.  Juht  cc  Brad  lev. 
who  delivered  the  opinion  of  the  court  in  that 
case,  tliat  "it  seems  to  us  .  .  .  that  thesUituie 
adopts  the  true  method  of  compulinir  the  v:due 
of  foreign  money.  The  basis  of  our  dollar  of 
account  ...  is  the  standard  gold  dollar  of 
25.8  grains,  containint;  one  tenth  alloy.  The 
actual  coinage  in  circulation  may  be  diminished 
in  v. due  by  abrasion,  and  this  may  have  .some 
eflecl  on  the  dollar  of  account.  But  the  same 
thing  is  true  in  other  countries  as  the  as.«av8 
at  the  mint  have  shown:  and  the  true  method 
of  comparing  their  money  of  account  with 
otirs,  when  both  are  based  on  actual  coin,  is 
to  compare  the  standard  coins  of  the  two 
countries  in  a  perfect  state,  and  to  ascertain 
the  actual  amount  of  pure  metal  in  each. 
This  is  the  result  at  which  Congress  seems  to 
have  arrived,  and.  as  we  think,  wisely.  la 
making  the  comparison  of  the  moneys  of  dif- 
ferent countries  their  gold  coins,  if  they  have 
such,  are  employed  for  the  purpose;  eold  hav- 
ing become  the  general  medium  of  interna- 
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tlonal  exchange,  whilst  siWer  is  regarded  more 
as  a  domestic  coin,  and  is  usually  made  a  legal 
tender  for  only  limited  amounts.  This  prac- 
tice, together  with  the  rejection  of  the  alloy 
from  the  estimate,  is  in  accordance  with  the 
rules  laid  down  on  the  subject  by  the  most 
culightentd  ecooomists." 

This  first  section  of  the  Act  of  March  8, 
1873,  was  carried  into  section  8564  of  the  Re- 
vised Statutes,  and  again  came  under  consid- 
eration in  Cramer  v.  Arthur,  102  U.  S.  612 
[26:  259],  in  connection  with  section  2908, 
Revised  Statutes,  providing  for  the  case  of  in- 
voices made  out  in  a  depreciated  currency  Is- 
sued and  circulated  under  authority  of  any 
foreitrn  government,  and  pursuant  to  which 
section  regulations  were  establist)cd  declaring 
tliat  where  the  standard  value  of  a  foreign 
currency  has  been  proclaimed  by  the  Secretary 
of  the  TTreasury,  in  the  manner  provided  by 
law,  such  value  shall  control  in  estimating  cus- 
Ul\  tom  duties,  unless  collectors  have  *been 
instructed  otherwise,  or  unless  a  depreciation 
of  the  value  of  that  currency,  "expressed  in  an 
invoice  from  the  standard  of  that  currency, 
shall  be  shown  by  consular  certificate  thereto 
nitached."  There  was  a  consular  certificate 
in  ilijit  case  certifying  the  value  of  the  Aus- 
tiian  fiorin,  and  the  plaintiff  sought  to  go 
bi'hiiid  the  valuation  estiniated  by  the  Director 
o^  the  Mint,  and  proclaimed  by  the  Secretary 
oi  the  Treasury,  but  this  was  not  permitted, 
for  the  reason  that  the  value  of  the  Austrian 
llorin,  as  ascertained  and  fixed  by  the  Director 
of  the  Mint  and  the  proclamation  of  the  Se- 
cretary of  the  Treasury,  was  as  conclusive  as 
tliouL^i  fixed  by  the  statute  itself,  and  all  par- 
ties interested  were  conclusively  bound  there 
by.  Mr,  Justice  Bradley,  speaking  for  the 
court,  said:  •'The  proclamation  of  the  Secre- 
tary, and  the  certitJcate  of  the  consul,  must  be 
regarded  as  conclusive.  In  the  estimation  of 
llie  value  of  foreign  moneys  for  the  purpose 
of  assessing  duties  there  must  be  an  end  to 
c(»ntrr>vevsy  somewhere.  When  Congress  fi xcs 
the  value  by  general  statute,  parties  must  abide 
by  that.  VVlien  it  fixes  it  through  the  agency 
of  ollicial  instrumentalities,  devised  for  the 
purpose  of  making  a  near  approximation  to 
the  actual  state  of  things,  they  must  abide  by 
the  values  so  ascertained.  If'the  currency  is 
a  standard  one,  based  on  coin,  the  Secretary's 
proclamation  fixes  it;  if  it  is  a  depreciated  cur 
rency,  the  parties  may  have  the  benefit  of  a 
consular  certilicate.  To  go  behind  these  and 
allow  an  examination  by  affidavits  in  every 
ca^e  would  put  the  assessment  of  duties  at  sea. 
It  would  create  utter  confusion  and  uncer 
tainty." 

In  the  subsequent  case  of  Hddden  v.  Merritt, 
115  U.  S.  25  [29:  333],  construing  sections  2«38 
and  3564,  the  former  requiring  all  invoices  of 
merchandise  subject  to  a  duty  ad  valorem  to 
be  made  out  in  the  currency  of  the  place  or 
country  from  whence  the  importation  shall 
be  made,  and  that  they  shall  contain  a  true 
statement  of  the  actual  cost  of  such  merchan 
disc  in  such  foreign  currency  or  currencies, 
without  any  respect  to  the  value  of  the  coins 
of  the  United  States,  or  of  foreign  coins,  bj 
law,  made  current  within  the  United  States  in 
such  foreign  place  or  country.  Section  3564 
1>H]  was  in  the  same  language  as  ^section  1  of 
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the  Act  of  March  8, 1873.  above  referred  to.  It 
was  held  in  that  case  that  "the  value  of  foreign 
coins,  as  ascertained  by  the  estimate  of  the 
Director  of  the  Mint  and  proclaimed  by  the 
Secretary  of  the  Treasury,  is  conclusive  upon 
custom  house  officers  and  importers.  No  er- 
rors alleged  to  exist  in  the  estimate,  resulting 
from  any  cause,  can  be  shown  in  a  judicial 
proceeding  to  affect  the  rights  of  the  govern- 
ment or  individuals.  There  is  no  value,  and 
can  be  none,  in  such  coins,  except  as  thus  as- 
certained; and  the  duty  of  ascertaining  and 
declaring  their  value,  cast  upon  the  Treasury 
Department,  is  the  performance  of  an  execu- 
tive function  requiring  skill  and  the  exercise 
of  judgment  and  discretion  which  precludes 
judicial  inquiry  into  the  correctness  of  the 
decision.  If  any  error  in  adopting  a  wrong 
standard,  rule,  or  mode  of  computation,  or  in 
any  other  way,  is  alleged  to  have  been  com- 
mitted, there  is  but  one  method  of  correction, 
that  is.  to  appeal  to  the  department  itself.  To 
permit  judicial  inquiry  in  any  case  is  to  open 
a  matter  for  repeated  decision,  which  the  stat- 
ute evidently  intended  should  be  annually  set- 
tled by  public  authority;  and  there  is  not,  as 
is  assumed  in  the  argument  of  the  plaintiff  in 
error,  any  such  positive  and  peremptory  rule 
of  valuation  prescribed  in  the  statute  as  serves 
to  limit  the  discretion  of  the  Treasury  Depart- 
ment in  making  its  published  estimate,  or 
would  enable  a  court  to  correct  an  alleged  mis 
take  or  miscalculation.  The  whole  subject  is 
confided  by  the  law  exclusively  to  the  juris- 
diction of  the  executive  officers  charg^  with 
the  duty,  and  their  action  cannot  be  otherwise 
questioned." 

Section  2  of  the  Customs  Administrative  Act 
of  June  10,  1800,  is  a  substantial  reproduction 
of  section  '.^838  of  the  Revised  Statutes,  in  pro- 
viding that  all  invoices  of  imported  merchan- 
dise shall  be  made  out  in  the  currency  of  the 
place  or  county  from  whence  the  importations 
shall  be  made,  or  if  purchased  in  that  currency 
shall  be  a  true  statement  of  the  amount  act- 
ually paid  therefore;  and  section  62  of  the 
Tariff  Act  of  October  1,  1890  (26  Stat,  at  L. 
567)  is  a  reproduction  of  section  3564,  with  the 
exception  that  it  provides  that  the  value  of 
standard  coins  of  foreign  countries  *shall  [Oil 
be  estimated  quarterly,  instead  of  annually, 
by  the  Director  of  the  Mint,  and  be  proclaimed 
by  the  Secretary  of  the  Treasury  on  the  first 
day  of  January,  April,  July,  and  October  of 
each  year.  * 

These  provisions  being  substantially  re- 
enactments  of  former  laws,  must,  upon  well 
settled  principles,  be  interpreted  in  the  light  of 
the  decisions  already  referred  to,  and  the  esti- 
mate of  the  Director  of  the  Mint,  as  proclaime<i 
by  the  Secretary  of  the  Treasury,  fixing  the 
values  of  foreign  coin  or  currency  in  terms  of 
the  money  of  account  of  the  Cnited  Stales, 
must  be  held  equally  conclusive  both  upon  the 
government  and  the  importer  as  under  the  for- 
mer statutes. 

In  accordance  with  the  provisions  of  section 
52  of  the  Tariff  Act  of  1890,  after  the  Director 
of  the  Mint  had  made  his  estimate  of  the  value 
of  foreign  coins,  the  Secretary  of  the  Treasury 
on  July  1,  1892,  issued  his  proclamation  as  to 
the  "  values  of  coins  in  terms  of  money  of  ac- 
count of  the  United  States,  to  be  followed  in 
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est  Hinting  the  value  of  forei^rn  mercbandise 
exported  to  tbe  United  States  od  and  after 
July  1,  1893,  ezprefised  in  any  such  curreo- 
cies."  (Treas.  Synopsis,  13.003.)  That  por- 
tiou  of  the  procIamatioQ  relating  to  Austriu- 
HuDgary  gave  ibe  value  of  tbe  gold  florin  at 
$0,482.  and  of  tbe  silver  florin  at  $0.82  in 
terms  of  tbe  United  States  gold  dollar.  In  a 
foot-note  to  tbe  proclamation  is  this  statement: 
*' Silver,  the  nominal  standard;  paper,  the  act- 
ual standard,  tbe  depreciation  of  which  is 
measured  by  the  gold  standard." 

Under  and  in  pursuance  of  this  proclama- 
tion of  tbe  Secretary  of  the  Treasury,  fizing 
tbe  value  of  tbe  Austria-Hungary  silver  and 
gold  florins,  and  in  the  absence  or  a  consular 
certificate  as  to  tbe  value  of  tbe  paper  florin, 
tbe  question  wnich  was  presented  for  the  col- 
lector's action  and  decision  was  whether  the 
paper  florin  of  the  invoices  should  be  estimated 
on  the  basis  of  the  value  of  the  gold  or  tbe  sil- 
ver florin.  Tbe  collector  adoptS  the  value  of 
cold  florin  as  tbe  proper  standard,  while  tbe 
importer  insisted  that  tbe  value  of  tbe  silver 
florin,  as  proclaimed,  should  have  been  adopted 
ss  the  standard. 

1 OO]  *  We  are  of  opinion  that  the  collector's 
action  and  ruling  on  the  question  was  correct, 
for  the  reason  that  in  the  proclamation  and  the 
footnote  attached  thereto,  silver  was  stated  to 
be  only  tbe  nominal  standard,  while  paper  was 
the  actual  standard,  the  depreciation  of  which 
was  to  be  measured  by  tbe  gold  standard.  It 
was  not  shown,  however,  that  the  paper  florin 
of  the  invoices  was  actually  depreciated,  as 
compared  with  tbe  gold  standard,  and  the 
value  was  properly  taken  as  that  of  tbe  gold 
florin— tbe  real  standard  with  which  it  was  to 
be  compared — j^old  having  become,  as  stated 
in  Arthur  v.  Richards,  90  U.  S.  23  Wall.  260 
[23:  96]  the  eenera'  medium  of  international 
exchange,  while  silver  was  regarded  more  as  a 
domestic  coin.  Tbe  collector  was  not  author- 
ized to  presume  that  the  paper  florin  was  so 
depreciated  as  to  be  reduced  to  tbe  value  of  tbe 
silver  florin,  which  under  the  proclamation  of 
the  Secretary  of  tbe  Treasury  was  only  re- 
ferred to  as  the  nominal  standard.  If  there 
bad  been  a  consular  certificate  with  the  in- 
voices, showing  that  the  paper  florin  was  sim- 
ply and  merely  of  the  value  of  tbe  silver  florin, 
the  claim  of  tbe  importer  would  have  had 
some  foundation  upon  which  to  rest,  but  in 
the  absence  of  such  a  certiflcate  tbe  collector 
was  clearly  authorized  in  assuming  that  tbe 
currency  of  the  invoices  was  equal  in  value  to 
that  of  the  real  standard,  which  was  the  gold 
florin. 

Section  62  of  the  Customs  Administrative 
Act  provides  that  the  value  of  tbe  foreign  coin, 
as  expressed  in  the  money  of  account  of  the 
United  States,  shall  be  that  of  tbe  pure  metal 
of  tbe  coin  of  standard  value,  and  tbe  proper 
oonslruction  of  tbe  proclamation,  in  tbe  ab^ 
sence  of  a  consular  certificate  as  to  tbe  value 
of  the  paper  florin,  required  the  collector  to 
adopt  tbe  gold  florin  as  tbe  pure  metal  and  the 
better  standard,  rather  than  tbe  value  of  the 
silver  florin,  which  was  referred  to  as  only  a 
"nominal  standard." 

This  being  the  proper  construction  to  be 
placed  upon  the  proclamation  of  July  1, 1892, 
we  are  of  the  opinion  that  the  collector's  action 
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in  adopting  tbe  value  of  tbe  /i^old  florin  at  tbe 
estimate  fixed  therein  was  not  subject  to  re- 
view by  tbe  board  of  general  appraisers,  under 
tbe  principle  laid  down  in  the  *aiithori-  [lOl 
ties  already  referred  to.  If  the  action  of  the 
collector  was  conclusive,  certainly  the  circuit 
court  of  the  United  States  had  jurisdiction  to 
pronounce  the  decision  of  the  board  reversiu*; 
tbe  collector's  ruling,  null  and  void. 

But  suppose  tbe  collector's  construction  of 
tbe  law  and  tbe  proclamation  imposed  on  tbe 
importer  a  greater  amount  of  duties  than  be 
was  properly  chargeable  with,  and  that  be  had 
a  right,  after  protest,  to  have  that  question  re- 
viewel  on  appeal  by  tbe  board  of  general  ap- 
praisers, is  tbe  decision  of  that  board,  revers- 
ing tbe  collector's  action,  conclusive  on  him 
and  on  the  United  States,  whom  be  represents? 
On  tbe  assumption  that  an  appeal  did  lie  from 
the  collector's  action  to  tbe  board  of  general 
appraisers,  tbe  question  as  to  tbe  jurisdiction 
of  the  circuit  court  to  review  tbe  adverse  ac- 
tion of  the  board  must  de]wnd  upon  the  proper 
construction  to  be  placed  on  sections  13,  14, 
and  15  of  the  Customs  Administrative  Act  of 
Juhe  10, 1890. 

Tbe  13tb  section  of  the  Act  relates  solely  to 
tbe  appraisement  of  imported  merchandise, 
and  declares  that  the  decision  of  tbe  hoard  of 
general  appraisers  "shall  be  final  and  conclu- 
sive as  to  the  dutiable  value  of  such  merchan- 
dise," and  directs  the  collector  to  ascertain,  fix. 
and  liquidate  the  amount  of  duties  to  be  paid 
on  such  valuation. 

Section  14  provides  that  tbe  decision  of  the 
collector  as  to  the  **  rate  and  amount  of  du- 
ties, .  .  .  includinjj  all  dutiable  cnst^  and 
charges,  and  as  to  all  fees  and  exactions  of 
whatever  character,  except  duties  on  lonnaire, 
shall  be  final  and  conclusive,"  unless  the  im- 
porter appeals  to  the  board  of  general  ap- 
praisers. This  section  clearly  allows  and  pr  »- 
vides  for  an  appeal  by  the  importer  from  the 
decision  of  tbe  collector,  as  to  both  rale  and 
amount  of  duties,  as  well  as  dutiable  costs  and 
charges,  and  as  to  all  fees  and  exactions. 

By  section  15,  so  far  as  it  relates  to  the  mat- 
ter in  question,  it  is  provided  that  "if  tbe  im 
porter  ...  or  the  collector  .  .  .  shall 
be  dissatisfied  with  the  decision  of  tbe  board  of 
general  appraisers  as  provided  for  in  section  14 
of  this  Act,  as  to  the  construction  of  the  lair  and 
the  facts  respecting  the  classification  of  such  mer- 
chandise and  the  rate  ofdvti/  *  imposed  [1015 
thereon  under  siich  classification ^  they,  or  cither 
of  them,  may  .  .  .  apply  to  the  circuit  court 
.  .  .  for  a  review  of  the  questions  of  taw 
and  fact  involved  in  such  decision."  This  sec- 
tion further  provides  for  certifying  all  the 
evidence  taken  before  the  general  appraisers 
and  their  decision  thereon  (and  for  the  taking 
of  further  testimony)  which  is  made  to  con- 
stitute the  record  on  which  the  circuit  court  is 
to  hear  and  determine  the  questions  of  law  and 
fact  involved  in  the  decision  of  the  board  of 
general  appraisers.  This  section  in  express 
terms  provides  that  the  circuit  court  shall  have 
jurisdiction  to  review,  not  merely  questions  of 
law  and  fact  respecting  the  classificaiion  of 
imported  merchandise  and  the  rate  of  duty  im- 
posed thereon  under  such  classification,  but 
such  right  of  review  extends  to  ihc  decision  of 
the  board  upon  all  questions  and    matters  in 
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respect  to  which  an  appeal  will  lie  thereto  un- 
der the  provision  of  section  14.  Id  other 
words,  the  ri^hl  of  review  by  the  circuit  court 
is  coextensive  with  the  right  of  appeal  to  the 
board  as  to  all  matters  except  the  dutiable 
ralne  of  the  imported  merchandise,  as  to  which 
the  decision  of  the  board  of  general  appraisers 
is  by  section  18  made  conclusive. 

JSow,  by  section  14  of  the  Act,  if  the  decis- 
ion of  the  collector  imposes  an  excessive 
amount  of  duties,  under  an  improper  coustruc- 
tion  of  the  law,  the  importer  may  take  an  ap- 
peal to  the  board  of  general  appraisers,  whose 
decision  on  such  questions  is  not  made  con- 
clusive as  it  is  in  respect  to  the  dvtiabU  value 
of  the  merchandise,  and  not  being  conclusive  it 
is  subject  to  review  under  the  express  provision 
of  section  15. 

The  action  of  the  collector  in  the  present 
case  did  not  relate  either  to  the  classification  of 
the  goods,  or  to  the  rate  of  duty  imposed  there 
on,  but,  as  conceded  by  counsel  for  the  appel- 
lee, merely  increased  the  amount  of  duties  to 
be  paid  by  the  importer  to  the  extent  of  the 
diHerence  between  $0.32.  as  the  value  of 
the  silver  florin,  and  $0,482,  as  the  value  of  the 
gold  florin,  in  the  currency  of  account  of  the 
United  States.  This  involved  no  dispute  be 
tween  the  parties  as  to  either  classification  or 
rate  of  duty;  or  the  dutiable  value  of  the  im- 
ported merchandise.  But  it  did  involve  the 
lOJi]  proper  construction  *of  the  law,  as  em- 
bodied in  section  52  of  the  Tariff  Act  of  1890, 
and  the  estimate  of  the  florin  as  made  by  the 
Director  of  the  Mint,  and  as  proclaimed  by  the 
Secretary  of  the  Treasury  on  July  1,  1802, 
made  in  pursuance  thereof. 

Now,  it  is  claimed  on  behalf  of  the  appellee 
that  the  rule  laid  down  in  Ex  parte  Fasaett, 
142  U.  8.  479  1 85:  1087],  and  in  Pa3i>arant  v. 
United  StaUe,  148  U.  S.  214  [87:  426],  sustains 
the  action  of  the  circuit  court  in  declining  to 
take  jurisdiction  for  the  purpose  of  reviewing 
the  decision  of  the  board  of  general  appraisers 
in  reversing  the  action  of  the  collector.  There 
is  nothing  in  Ex  parte  Fassftt  even  intimating 
that  on  the  question  here  under  consideration 
the  circuit  court  has  no  jurisdiction  to  review 
the  decision  of  the  board  of  general  apprau^ers. 
It  was  said  in  this  case  that  "the  appeal  pro- 
vided for  in  section  15  brings  up  for  review  in 
court  only  the  decision  of  the  board  of  general 
appraisers  as  to  the  construction  of  the  law, 
and  the  facts  respecting  classification  of  import- 
ed merchandise,  and  the  rate  of  duty  imposed 
thereon  under  such  classification."  The  ques- 
tion in  that  case  was  whether  a  British  built 
pleasure  steamer  yacht,  purchased  in  En;;Iand 
by  a  citizen  of  the  United  States,  and  entered 
at  the  port  of  New  York,  was  liable  to  duty  as 
an  imported  article.  The  case  did  not  in  any 
way  involve  the  question  here  under  consider- 
ation. 

In  the  subsequent  case  of  Passatant  v. 
United  States,  148  U.  8.  214  [37:  420],  the  only 

Suestion  presented  for  the  consideration  and 
etermination  of  the  court  was  whether  the 
dutiahle  talue  of  imported  merchandise,  as 
fixed  and  ascertained  by  the  board  of  general 
appraisers,  was  subject  to  review  in  the  circuit 
court.  It  was  held  that  it  was  not,  for  the  rea- 
son that  by  section  13  of  the  Act  of  June  10, 
1800,  the  decision  of  the  board  of  general  ap- 
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praiscrs  was  declared  to  be  "final  and  conclu- 
sive" as  to  the  dutiable  value  of  such  merchan- 
dise against  all  parties  interested  therein.  This 
clear  and  explicit  language  of  the  statute  left 
no  room  for  construction,  and  the  decision  in 
Passavant  v.  United  States  went  only  to  the 
point  of  holding  that  the  dutiable  ralue  of  ioi- 
ported  merchandise,  as  fixed  by  the  board  of 
general  appraisers,  was  conclusive,  and  not 
subject  to  review  by  the  circuit  court. 

^Neither  of  these  cases,  in  their  facts  [104 
nor  in  the  principles  on  wh^ch  they  proceed,  is 
directly  in  point  or  controlling  of  the  present 
case. 

Under  a  proper  construction  of  sections  14 
and  15  of  the  Act  of  June  10,  1890,  it  cannot 
be  held  that  the  right  of  review  by  the  circuit 
Court  is  limited  and  confined,  as  contended  by 
the  appellee,  to  the  two  subjects  of  classifica- 
tion and  the  rate  of  duty,  ay  section  14  the 
collector's  decision  on  rate  and  amount  of  du- 
ties, including  all  dutiahle  costs  and  charges, 
and  as  to  all  fees  and  exactions  of  whatever 
character  (except  duties  on  tonnage)  may  be 
the  subject  of  appeal  to  the  board  of  general 
appraisers.  The  subjects  of  review  by  the  cir- 
cuit court,  provided  for  by  section  15,  extend 
to  all  questions  of  law  and  fact  in  respect  to 
which  the  board  of  general  appraisers  have  ap- 
pellate jurisdiction,  except  the  decision  of 
that  board  as  to  the  dutiable  value  of  mer- 
chandise, which  is  provided  for  by  section  18, 
and  is  made  conclusive  against  all  parties  in- 
terested. 

We«  therefore,  are  of  opinion,  first,  that  the 
collector's  action  in  estimating  the  value  of  the 
florin  was  not  the  subject  of  appeal  to  and  re- 
versal by  the  board  of  general  appraisers,  and 
if  it  was  not  it  was  proper  for  the  circuit  court 
to  so  declare,  and  reverse  the  board;  secondly, 
if  the  right  of  appeal  to  the  board  did  exist,  then 
the  circuit  court  of  the  United  States  had  un- 
doubted jurisdiction  te  review  that  decision  on 
the  application  of  the  collector. 

The  action  of  tlie  circuit  court  dinmisnng 
the  bitl  for  want  of  jurisdiction  is  aee^frdingl}/ 
reversed,  and  the  cause  remanded  to  he  proesedmi 
mih  in  cof{formity  with  Viis  opinion. 


HENRIETTA  LOUISE  LUTZ  et  [105 
AU,  Plffs,   in  Err., 

V. 

DANIEL  MAGONE.   Collector,  eta 

(See  S.  C.  Reporter's  ed.  105-109.) 

Duty  on  saccharine^interpretation  of  retenus 
law—scientijie  designation. 

L  Under  the  Tariff  Act  of  1888,  saocharine  is  not 
entitled  to  free  entry  as  an  acid« 

8.  In  the  interpretation  of  the  revenue  laws, 
words  are  to  bo  taken  in  their  commonly  received 
and  i>opular  sense,  or  acconllng  to  tlielr  com- 
mercial desifrnation.  if  that  differs  from  the  ordi- 
nary undorstandinfr  of  the  word. 

8.    Where  the  popular  idea  of  an  article  and  its 

Note.— i48  to  lien  of  United  States  for  duties,  see 
note  to  United  States  v.  350  Chests  of  Tea,  6:  703. 

As  to  action  to  recover  bach  duties  paid  under 
Tprotetft;  protest,  how  made,  and  its  effect  see  note  to 
Greely  v.  Thompson,  IS:  807. 
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actual  use  In  the  arte  are  dlametricaJly  opposed 
to  its  scientific  desigrnation,  the  latter  should  not 
prevail  in  fixing  the  duties  payable  thereon. 

[No.  336.1 
Argued  April  S,  1S9J^    Decided  April  SS,  18H. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Slates  for  the  Soutliern  District  of  New 
York,  to  review  a  iudgraent  in  favor  of  the 
defendant,  Daniel  Mapone,  Collector,  in  an  ac- 
tion brought  by  the  administrators  of  Louis 
Lutz.  to  recover  duties  alleged  to  have  been 
illegally  exacted  upon  importations  of  sac- 
charine, made  by  said  Lutz  in  1887.   AJ/irmed, 

Statement  by  Mr,  Jmtice  Brown: 

This  was  an  action  by  the  administrators  of 
Louis  Lutz  to  recover  duties  alleged  to  have 
been  illegally  exacted  by  defendant  upon  cer- 
tain importations  of  saccharine  made  by  Lutz, 
in  1887,  under  t  he  firm  name  of  Lutz  «&  Alovius. 
The  collector  classified  the  article  an  a  "chem- 
ical compound"  under  the  Act  of  1883  and  as 
fallin?  within  the  description  of  **  all  prepara- 
tions known  as  essential  oils,  expressed  oils,  dis- 
tilled oils,  rendered  oils,  alkalis,  alkaloids,  and 
all  combinations  of  any  of  the  foregoing,  and 
all  chemical  compounds  and  salts,  by  whatever 
name  known,  and  not  specially  enumerated 
or  provided  for  in  this  Act,  twenty-five  per 
centum  ad  valorem."  The  plaintiffs  claimed 
that  the  importations  were  entitled  to  free  en- 
try as  **acid8  used  for  medicinal,  chemical,  or 
manufacturing  purposes,  not  8i)eciully  pro- 
vided for  or  enumerated  in  this  Act.*'  22 
Stat,  at  L.  494,  516. 

On  the  trial  the  collector  claimed  that  they 
were  "proprietary  preparations,   to  wit,   oil 

.  .  preparations  or  comp>sitions  recom- 
mended to  the  public  as  proprietary  articles, 
or  prepared  according  to  some  private  formula, 
as  remedies  or  specifics  for  any  disease  or  dis- 
eases or  affections  whatever  affecting  the  hu- 
man or  animal  body,  .  .  .  not  specially  enum- 
erated or  proviiled  for  in  this  Act,  fifty  per 
centum  ad  valorem."    22  Stat,  at  L.  494. 

The  case  was  tried  before  a  jury,  and  upon 
the  conclusion  of  the  testimony,  counsel  for 
the  defendant  moved  the  court  to  direct  the 
jury  to  find  for  the  defendant,  upon  the  grounii 
(1)  that  the  article  was  not  an  acid  used  for  medi- 
cinal, chemical,  or  manufacturing  purposes; 
1061  (2)  that,  whether  or  not  it  was  an  *acid, 
it  was  a  preparation  or  composition  recoiu- 
mended  to  the  public  as  a  proprietary  article; 
and  (8)  that,  if  it  were  not  so  dutiable,  then 
that  it  was  dutiable  as  a  chemical  compound 
by  whatever  name  known.  The  court  granted 
this  motion,  and  thereupon  the  jury  returned 
a  verdict  for  the  defendant,  and  the  importer 
sued  out  this  writ  of  error. 

Mr.  Albert  Comstock  for  plaintiffs  in 
error. 

Mr.  Edward  B.  Whitney,  Amstant 
Atly.  Oen.,  for  defendant  in  error. 

Mr,  Justice  Brown  delivered  the  opinion 
of  the  court: 

Upon  the  trial  evidence  was  given  tending 
to  show  that  saccharine  was  invented  in  1879; 
that,  although  about  three  hundred  times  as 
•weet  at  sugar,  it  was  chemically  an  acid;  that 
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its  chemical  name  is  ortbosulphamin  benzoic 
acid  anhydrid,  and  the-  last  step  in  its  manu- 
facture is  the  separation  from  orthosulphamia 
benzoic  acid  of  the  water  therein  contained; 
that  it  is  a  patented  article,  made  by  a  known 
formula,  and  a  dry  white  powder,  sweet  to 
the  taste,  worth  from  $18  to  $15  per  pound; 
that  it  is  used  as  a  sweetening  agent  in  manu- 
facturing purposes,  such  as  soda  water,  liquors, 
wines,  chewing  tobacco,  preserves,  medicines, 
etc. ;  that  it  has  no  medicinal  effect  upon  the 
human  or  animal  system,  and  that  its  princi- 
pal use  is  to  sweeten  articles  of  medicine  or 
food  in  order  to  render  them  palatable.  It 
was  also  shown  that  it  possessed  some  of  the 
inherent  qualities  of  an  acid,  in  the  fact  that  it 
turned  blue  litmus  paper  red,  and  would  neu- 
tralize an  alkaline  such  as  bicarbonate  of 
soda;  that  it  was  what  is  termed  an  "anhy- 
drid"  or  anhydrous  acid,  which  means  an  acul 
free  from  water.  The  plaintiffs  also  oITeied  iu 
evidence  a  treatise  on  chemistry,  which  gave 
the  formula  for  the  manufacture  of  saccliariuc, 
and  classed  it  as  an  acid.  This  book  was  ex- 
cluded upon  motion  of  the  defendant. 

Defendant  also  gave  evidence  tending  to 
show  that,  in  neither  of  the  three  patents  ol)- 
tained  by  the  inventor,  was  *8arcliarine[l07 
called  an  acid;  although  it  was  spoken  of  as  a 
compound.  There  was  also  put  in  evidence  a 
circular  of  the  plaintilTspurporting  to  describe 
the  oriffi-n,  manufacture,  and  useof  sacchariup, 
iu  which  it  was  slated  to  be  "neither  a  <lrui; 
nor  a  food,  but  a  neutral  and  indifferent  sub- 
stance," and  **of  paramount  value  whenevi-r  a 
bitter  taste  has  to  be  neutralized  or  co«ujt(  r 
acted;  "  of  particular  value  in  medicine  to  di^- 
gui>e  the  hitler  taste  of  alkaloids,  such  as  (jui- 
nine,  morphine,  etc.,  and  esperirdly  "an  invalu- 
able boon  to  all  persons  inllicted  with  diabeles." 
for  sweetening  their  food.  It  appears  v^  Ihj 
manufactured  from  toluene,  which  is  itself  a 
product  of  coal  tar. 

Plaintiffs  relied  for  its  classification  as  an 
acid  upon  the  scientific  definition  of  theariicle, 
which  is  rather  that  of  an  **anhydri(i,*'define»l 
by  AVebsteras*'anoxyd  .  .  .  capable  of  form- 
ing an  acid  by  uniting  with  the  elements  of 
water,"  than  a  true  acid.  It  is  entirely  well 
settled,  however,  that  in  the  interpretation  of 
the  revenue  laws,  words  are  to  be  taken  in 
their  commonly  received  and  popular  sense,  or 
according  to  their  commercial  designation,  if 
that  differs  from  the  ordinary  understanding 
of  the  word.  Customs  oflicers  are  presumed 
to  be  acquainted  with  the  ordinary  meaning  of 
words,  and  may  also  be  presumed  to  have  some 
familiarity  with  trade  designations  and  the 
customs  of  dealers.  They  are  not,  however, 
supposed  to  be  chemists,  scientists,  or  profes- 
sional men,  nor  to  be  conversant  with  the  terms 
of  particular  arts.  Thus  in  Two  Ilundred 
Cheats  of  Tea.  25  U.  8.  9  Wheat.  430  [6:  128], 
it  was  argued  that  the  tea  in  controversy,  im- 
ported as  Bohea.  was  in  reality  simply  Congo 
tea,  and  not  Bohea;  that  the  latter  was  a  pure 
unmixed  tea,  known  in  China  by  an  appropri- 
ate name;  and  that  to  this  pure  and  unmixinl 
Bohea  tea  the  acts  of  Congress  referred,  and 
not  to  any  other  mixed  tea,  though  known  by 
the  common  designation  of  Bohea.  It  was 
held,  however,  to  be  unnecessary  to  enter  upon 
this  inquiry,  '* becau.se  Congress  must  be  uo- 
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dcrstcod  to  use  the  word  !n  tte  known  com-  a$  an  acid,  it  is  becaufle  it  is  not  in  its  nature 

morcinl sense."    "Theobjectoftbe  duty  laws,"  an  acid,  and  not  because  it  may  be  used  for 

said  Mr,  Justice  Story,  "is  to  raise  revenue,  some  otber  purposes  as  sucb. 

and  for  tbis  purpose  to  class  substances  accord-  In  tbe  view  we  bave  taken  of  this  case  it  to 

1 08]  ing  to  the  general  usage  and  known  *de-  unnecessary  to  determine  whether  defendant 

nominations  of  trade.     Whether  a  particular  was    correct   in    classifying  saccharine  as  a 

article  were  designated  by  one  name  or  another,  ''chemical    compound,"  or  whether  it    falls 

inthecountry  of  its  origin,  or  whether  it  were  a  within  the  description  of  "proprietary  prepa- 

simple  or  mixed  substance,  was  of  no  impor-  rations."    For  tbe  purposes  of  this  case  it  to 

tance  in  tbe  view  of  the  legislature.    It  did  not  sufficient  to  hold  that  tbe  article  was  not  enti- 

suppose  our  merchants  to  be  naturalists,  or  tied  to  free  entry  as  an  acid.     If  there  were 

geologists,  or  botanists.     It  applied  its  atten-  any  errors  in  tbe  exclusion  of  testimony,  as  to 

tion  to  the  description  of  articles  as  they  dc  which  we  express  no  opinion,  there  were  none 

rived  their  appellations  in  our  own  markels,  in  such  as  worked  a  prejudice  to  the  plaintiffs, 

our  domestic  as  well  as  our  foreign  trafllr."  The  judgment  of  the  court  below  w,  Hieret'ore, 

See  also  Marvel  v.  Merritt,  116  U.  S.  11  [29:  afmned, 

5.50];  RobertMn  v.  Salomon,  i:50  U.  S.  412,414  

[\Vl:  995,  996];  MaMn  v.  Rof^ertmn,  139  U.  8. 

824,  627  [85:  293,294];   United  States  v,  lirecd,  j    j^    HEGLER,  Plff.  in  Err.. 

1  Sumn.  159,  loi.  ^ 

Pnrticulurlv  is  this  the  case  when  the  sclen-  m?mynt^  t:»a  ttt  trxm^n 

title  desiffoalion  coutratiiirts  so<iirectly  the  jiop-  OJiiUKGJ!.  J?  AULKJHI;.R  ET  AL. 

ular  idea  of  tlie  ariicle  in  question,  as  it  doo^  in  ^      ^  ^  Reporter's  ed.  109-120.) 

the  case  of  saccharine.     To  speak  of  a  sub-  Rcpun^r.  eu.  ««  i«u./ 

stance,  as  an  acid,  which  is  admitted  to  be  |7/^^„  Uxt  fllrd  in  Indian  department  U  not 
three  hundred  times  as  sweet  ns  sugar,  is  to  evidence-instruction  to  jury. 
confuse  all  our  natural  impressions  with  re- 
spect to  the  relative  qualities  of  acidity  and  i.  AUst  filed  in  the  IdcI inn  department,  and  which, 
swetoess.     These  terms  should  be  received  in  or  a  copy  of  which,  htid  hoen  sent  to  the  sinnrial 
their   ordinary    aceeptntii'n.     As    aci<i    is   de-  airent  tou<>Miirn  oraUot  the  lanUstnlndianstisnot 
seril»cd  by  Webster  priu;arily  as  **a  sour  sub-  udmisHiblc  in  evidence  In  a  Jcfrnl  coutrovurey,  lo 
stance."  and  chemicnllv  as  "one  of  a  class  of  prove  ihoajreof  oneof  gald  Indians, 
compounds,  gentrally,  but  not  always,  distin-  2.  Where  the  court  left  to  the  jury  the  question  of 
/ruished  by  their  sour  taste,  soiubililv  in  water,  what  was  a  rcHSonable  time  for  an  inlurt  t<i  d**- 
and  rctldcning  of  ve^'table  blue  or  vi(>l«*t  Cfd-  afUrm  bis  contract  after  attnininff  majority,  i ho 
or*:"  irivinc   also  some  otber  distiniruishincj  fact  that  the  court  added  to  the  inntnirtion  tlio 
rharacteristics.     To  class  saccharine  as  an  aeid  obeorvatlon  that  »•  within  a  year  or  so  would  be 
Wuuseit  imparts  a  red.lish  color  10  litmus  a  reasonable  time  "Is  not  ground  of  revoi-saL 

pai«cr  is  tomakeanueeidentHlnndoecult  prop-  ^  ,     ...  ^  rk       •!    ?onl     •'r^    *:»  j   a     •»  «« 

erly  of  the  article  dominate  its  well  known  and  Submitted  Dee.  IS,  1893      Decided  April  «» 

popular  qtiality  of  sweetness,  for  which  it  is  I0J4, 

ex<  lusively  used.     In  the  Eticvclnpicdia  Brit-  -rx^  x?oT>rkT>  *    tx.    r>'       t*,  n       »    #  *u    tt  ;• 

a.iiucH  fli.It  Is  sui.1  to  be  'a  true  ..ci.I,  bccaus...  T^^  S?.??f  "i  ',ilS'['".''v?**V"V?  i  '^''1?'"; 

«l.c ^hcate.1  Hlong  with  »o,la  or  lime,  i  •'■  «*  Slates  for  tbe, Disirirt  of  Nebraska  lo 

forms  ll.e  new  l.o.ly  fomn.only  called  t-lass.  W'"'"  •J"'^?"""",  "{    *."*"'  "-i  d<'f""  »"••. 

^hieb  is  rliemicallv  a  salt  of  slHcic  acifl."    It  <^eor.«c  Faulkner  rt  at    in  a  stnt  brougUl  by 

TVO..I.I  be  little  less;  however,  tl...n  an  abuse  of  f-  ^-  "<^Sler.  ?•"""«.  «o  recover  tlic  jwsfos- 

tcrnisto  classify  flint  as  an  aci.l  for  reven.ie  wo"  of  certam  land  in  the  county  of  K'cliard- 

pur|.ns,8.     While  saccharine  may  l)e  dcH.ied  ^.?"'  '"'^  *''«  '«"'*  "<*  P'"""  ""'■^«<''-    ^T- 

by   scientists  as  an    acid    aniivilriil,   having  /""'*«■ 

-an  acirl  reaction."  or  simply  as  an  aciil.  it  is  ^^  «■""«  «'"««  ^^^  ^-  ^  ^'  <33: 210). 
snt  80  denominated  in  the  dictionaries,  but  is 

defined  as  "a  trade  name  for  benzoic  sulphi  Statement  by  J/r.  Justice  Shiras: 
Dide,"  which  latter  is  said  to  "have  acid  nrop-  J-  ^  llegler,  a  citizen  of  the  state  of  Ohio, 
erlies.  and  forms  salts."  (Webster.)  We  do  brought  an  action  in  the  district  court  of  Kieh* 
not  wish  to  be  understood  ns  holdinir  thalin  no  nrdaon  county,  Kebrnska,  on  October  4.  1»78, 
101>]caRewillthc*sciemifici!esiirnatlonofan  against  George  Faulkner,  James  Cottier.  Au- 
article  by  value  in  fixing  its  proper  classification  gust  Schoenhcit,  and  Edwin  S.  Towle,  citizens 
for  duties,  but  that  in  a  case  where  the  popular  of  the  state  of  Nebraska,  to  recover  from  the 
idea  of  an  article  and  iU  actual  use  in  the  arts  defendants  tbe  possession  of  certain  land  situ- 
are  so  diametrically  opposed  to  its  scicnlitic  ated  in  the  county  of  Richardson,  to  which 
desiirnntion  the  latter  should  not  prevail.  land  the  plaintiff,  in  his  petition,  claimed  title. 
Counsel  for  the  government  has  laid  great  and  also  to  recover  the  rents  and  profits  of  said 
stress  upon  the  proposition  that  even  if  saccha-  properly  for  the  period  of  which  such  posses- 
rine  were  to  be  considered  as  an  acid  it  is  not  ^ion  bad,  as  alleged,  been  withheld.  Upon 
used  as  an  acid  for  medicinal,  chemical,  or  motion  of  the  defendants,  the  case  was  re- 
manufacturing  purposes,  and,  therefore,  was  moved,  on  March  25,  1H79,  into  the  Circuit 
not  entitled  to  free  entry  under  the  paragraph  Court  of  the  United  Slates  for  the  District  of 

tTor'^^iiJ-T;    ^^  *^  ."""I   Pf*"^^*^^^'    !iH^^''^''i  NOTi.-^«  to  Indians  and  Indian  trihes,  their 

that    this     argument    lends    any    additional  g,^,^,  ^^^  rtohU:  jurisdiction  and  control  over 

6  rength  to  the  position  of  the  government  in  ^t^cm,  see  note  to  Worcester  v.  Georirla.  8:  483. 

this  connection.     It  is  used  for  manufacturing  ^a  to  acts  of  infanU  when  void,  and  when  wW- 

purposes.  and  if  not  used  for  sucb  purposes,  a/>ir,8eenotetoTuokerv.Morelaod,9:S4&. 
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Nebraska,  wbere  the  defendants  filed  an  an- 
swer to  the  pelilioQ,  on  May  17,  1879,  denying 
that  the  piainlill  then  hud,  or  bad  ever  bad, 
anv  title  to  the  land  in  question,  and  asserting 
UiU  thereto  in  themselves.  The  case  was  tried 
in  the  circuit  court,  before  the  court  and  a 
jury,  and,  a  yerdict  having  been  found  for 
the  defendant^  judgment  in  their  favor  was 
entered  on  January  10,  1885.  The  case  was 
then  brought  to  this  court  upon  a  writ  of  error 
sued  out  by  the  plaiutiff,  but  because  the 
record,  as  then  filed,  contained  no  petition  or 
order  for  the  removal  of  the  case  from  the 
state  court  to  the  said  circuit  court,  nor  any 
statement  of  the  citizenship  of  the  parties,  and 
because  it  did  not  appear,  therefore,  that  the 
circuit  court  had  had  jurisdiction  of  the  case, 
the  judgment  was  reversed,  and  the  case  re- 
manded for  further  proceedings.  127  U.  S. 
482  [82: 210].  Those  defects  in  the  record 
were  afterwards  cured,  and  on  June  13,  1889, 
judgment  was  again  entered  in  the  court  below 
IB  favor  of  the  defendants,  and  the  plaintiff 
again  sued  out  a  writ  of  error  from  this  court. 

On  the  trial  the  plaiutiff  introduced  evidence 
tending  to  show  that  on  April  15, 1859,  George 
1 1 1]  Washington,  a  half  breed  *lDdian  of  the 
Iowa  tribe,  received  from  William  M.  Stark, 
special  ]  ndian  agent,  a  certificate  of  allotmen  t  of 
the  land  in  controversy,  issued  by  virtue  of  the 
provisions  of  the  Act  of  Congress  of  July  31, 
1854,  which  gave  effect  to  a  treaty  made  on 
July  80,  1830,  under  which  certain  lands  be- 
longing to  the  tribes,  which  joined  in  the 
treaty,  were  set  apart  for  the  half-breeds  of 
those  tribes,  by  directing  the  President  to 
cause  the  reserved  tracts  described  in  the  treaty 
to  be  surveyed  and  allotted  in  fee  simple  to 
the  persons  entitled  to  receive  them;  that  on 
April  16,  1859,  George  "Washington  conveyed 
the  land  so  allotted  to  him  to  Houston  Nuck- 
olls: that  Nuckolls  conveyed  the  same  on 
April  20  to  A.  8.  Ballard;  that  Ballard  con- 
veyed to  James  McMillan  on  September  16, 
and  that  on  October  13,  1859,  McMillan  con- 
veyed to  the  plaintiff.  On  September  10, 1 860, 
as  the  plaintiff's  evidence  further  tended  to 
show,  George  Washington  received  from  the 
government  a  duly  executed  patent  for  the 
land. 

The  defendants  also  claimed  to  derive  title 
from  George  Washington,  the  evidence  on 
their  behalf  tending  to  prove  that  by  deed, 
dated  November  8, 1866,  he  conveyed  the  land 
to  the  defendants  Schoenheit  and  Towie,  and 
that  on  February  28,  1868,  he  executed  an- 
other deed  to  the  same  parties  for  the  same 
property. 

For  the  purpose  of  showing  that  George 
Washington  was  of  full  age  when  he  trans- 
ferred the  land  to  Nuckolls,  the  plaintiff  offered 
In  evidence  a  list  bearing  the  heading,  "Office 
of  Indian  Affairs,"  the  date  February  4,  1858, 
and  containing  the  name,  sex,  age,  degree  of 
blood,  and  tribe  of  certain  Indians.  Upon 
this  list  was  the  name  of  George  Washington, 
and  opposite  the  name  appeared  the  figures  20. 
lo  the  column  headed  **  Age."  The  agent, 
Stark,  testified  that  this  list  was  received  by 
bim  from  the  Indian  department,  and  that  ft 
contained  the  name  of  the  half-breeds  entitled 
to  allotment  of  land  in  the  reservation  de- 
scribed in  the  treaty. 
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To  show  under  what  dircrtions  of  the  gov- 
ernment the  list  was  prepared,  the  plaiutifl 
offered  in  evidence  a  letter  from  the  Commis- 
sioner of  Indian  Affairs  to  Joseph  L.  Sharp, 
which  *began  with  a  statement  of  the  pro- [1 1:5 
visions  of  the  treaty  above  referred  to,  and  of  the 
said  Act  of  Congress,  and  proceeded  as  follows: 

•'To  enable  the  President  to  comply  with 
the  Act  it  is  neces.«ary  to  ascertain  the  number 
and  names  of  the  half-breeds  and  mixed  bloods 
entitled  to  pnriitipate.  You  have  been  ap- 
pointed commissioner  to  act  under  the  follow- 
ing instructions:  To  give  notice  for  all  persons 
inrercsted  to  appear  Sefore  you  with  their  ap- 
plications and  evidence.  Before  commencing 
to  take  testimony  consult  with  the  Indian 
agents  and  chiefs  of  the  tribes.  In  making 
report  have  regard  not  merely  to  proof  appli- 
cants may  submit,  but  also  to  information 
from  above  mentioned  and  other  sources  vou 
consider  reliable.  You  will  be  furnished  by 
the  superintendent  of  Indians  affairs  at  St. 
Louis  with  all  the  information  he  may  discover 
bearing  on  the  subject.  I  direct  that  you  pre- 
pare your  report  in  full  to  embrace  a  list  con- 
taining names  of  all  applicants  arranged  by 
tribes  and  families  and  single  persons,  show- 
ing names,  age,  sex,  relationship  to  the  tribe, 
place  of  residence,  who  are  orphans  or  wards, 
and  such  other  facts  as  you  consider  useful 
and  proper.  In  every  case,  whether  admitted 
or  rejected,  give  briefly  your  reasons.  Trans- 
mit your  report  with  evidence  taken,  to  this 
office  without  delay.  The  several  Indian 
agents  for  the  particular  tribes  will  be  in- 
structed to  render  you  all  proper  assistance  in 
the  premises.  Before  commencing  your  duties 
take  and  sut)scribe  an  oath  of  office  before 
some  officer  authorized  to  administer  oaths 
that  you  will  support  the  Constitution  of  the 
United  States  and  faithfully  discharge  your 
duties  as  such  commissioner,  which  transmit 
to  this  office." 

Upon  objection  made  by  the  defendant,  the 
court  excluded  the  portion  of  Stark's  testi- 
mony relating  to  the  list,  and  refused  to  admit 
the  list  or  the  letter  of  instructions  to  Sharp  in 
evidence.  To  these  acts  of  the  court  the 
plaintiff  excepted,  and  likewise  to  certain 
instructions  given  and  refused. 

Mes^s.  A.  H.  Garland  and  H«  J.  Blajt 

for  plaintiff  in  error: 

A  reasonable  time  for  an  infant  to  disaffirm 
is  not  a  question  of  law,  as  held  by  the  court, 
but  a  question  of  fact  to  be  determined  upon 
the  circumstances  of  each  case. 

Jenkins  v.  Jenkins,  12  Iowa,  195;  Stout  v. 
Iderrill,  85  Iowa,  47;  1  Greenl.  £v.  (14th  ed.) 
§49. 

Two  years  is  an  unreasonable  time,  but  the 
court  in  this  case  erroneously  instructed  tbat^ 
as  a  matter  of  law,  a  year  or  so  was  not  un- 
reasonable. 

Wright  v.  Germain,  21  Iowa,  585. 

At  the  time  of  the  transactions  involved 
herein,  the  law  of  Nebraska  limiting  the  time 
for  infants  to  sue  after  coming  of  age  was  as 
follows: 

*%  246.  The  above  limitations  of  action  for 
the  recovery  of  real  property  shall  not  apply 
to  minors  so  far  as  to  prevent  them  from  haT> 
ing  at  least  one  year  after  attaining  their  iiift> 
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jority  wlthifl  which  to  commence  such  ac 
lions." 

Neb.  Sess.  Laws  (1st  sess.)  p.  81,  §  246. 

By  analogy  we  can  fairly  say  Ibat,  unless 
there  be  special  circumstances  taking  the  case 
out  of  the  general  rule,  infants  must  disaffirm 
deeds  withm  one  year  after  becoming  of  age. 

The  branch  of  the  executive  department  of 
the  government  having  charge  of  Indian  af- 
fairs, under  the  direction  of  the  President 
made  rules  And  regulations  to  enforce  this 
provision  of  law,  and  did  enforce  it.  This,  in 
law.  was  tha  act  of  the  President,  of  cou»*«^. 

Wilcox  ?.  Jackson,  38  U.  8.  13  Pet.  498  (10: 
264);  Stone  v.  United  JStatcs,  69  U.  8.  2  Wall 
637  (17:  767);  United  States  v.  Clarke  {"Confis- 
cation Cases'*)  87  U.  S.  20  Wall.  109  <22:823n 
United  States  v.  Farden,  99  U.  S.  19  (25:  209); 
H'ofsey  v.  Chapman,  101  U.  8.  769  (25:  920). 

Every  essential  fact  necessary  to  the  finding 
or  judement,  is  presumed  to  have  existed  in 
the  mind  of  the  oflicer  or  tribunal  when  it  was 
made  and  rendered. 

Stanley  v.  Albany  County  Suprs.  121  U.  8. 
635  (30:  1000);  Williams  v.  Albany  County 
Suprs.  122  U.  8.  154  (30:  1088);  Veach  v.  Htce, 
131  U.  8.  293  (33:  163);  Thaw  v.  Falls  {'*Thau> 
T.  RUchi^*)  136  U.  8.  519  (34:  531). 

All  questions  of  age.  breed,  and  of  whatever 
else  was  required  under  the  treaty  to  authorize 
the  finding  or  judgment,  are  supposed  to  have 
been  found,  and  cannot,  under  ordinary  rules, 
be  questioned  in  this  way.  It  is  resadjudicata 
in  the  highest  and  best  sense  of  the  term,  and 
in  every  sense  of  it. 

Johnson  v.  Towsley,  80  U.  8.  13  Wall.  72  (20: 
485);  Martin  v.  Mott,  25  U.  8.  12  Wheat.  19  (6: 
687);  AUen  v.  Blunt,  3  Story.  745;  United  States 
v.  Rank  of  the  Metropolis,  40  U.  8.  15  Pet.  877 
(10: 774). 

These  papers  from  the  Interior  Department 
were  competent  as  offered,  and  should  have 
been  received  in  evidence. 

UnitedStaUs  v.  Percheman,  32  U.  8.  7  Pet. 
61  (8:  604);  United  States  v.  Wiggins,  39  U.  8.  14 
Pet.  334  (10:  481);  United  States  v.  Darevport, 
6tt  U.  8. 15  How.  7  (14:  677);  Culver  y.  Uthe,  133 
U.  8. 655  (33:  776). 

Messrs.  I  sham  Reavis  and  0.  F.  Reatis, 
for  defendants  in  error: 

The  only  object  in  offering  the  list  was  to 
prove  the  age  of  George  Washingion  at  that 
time,  the  list  was  cleat ly  incompetent  for  that 
purpose. 

1  Greenl.  Ev.  §  483;  Taylor.  Ev.  §  1429; 
Mutual  Ben.  L.  Ins.  Co,  v.  Tisdale,  51  U.  8. 
238  (23:  314);  Campbell  v.  Gordon,  10  U.  S.  6 
Cranch,  176  (3:  190);  Stark  v.  Chesapeake  Ins. 
Co.  11  U.  8.  7  Cranch,  420  (3:  391):  Connecti- 
cut Mut,  L.  Ins.  Co.  V.  Schwenk,  94  U.  8.  593 
(24:  294):  Chaffee  v.  United  States,  85  U.  8.  18 
Wall.  616(21:908). 

Mr.  Justice  Shiras  delivered  th5  opinion  of 
the  court: 

The  plaintiff  contended,  in  the  court  below, 
that  the  Indian.  Georcre  Washington,  was  of 
full  age  on  April  16.  1859,  the  date  of  the  con- 
veyance to  Nuckolls,  or,  at  all  events,  so  rep- 
resented himself  to  l)e,  and  tjiat  l^uckolls  re- 
lied upon  such  representations,  and  purchased 
and  paid  for  said  land  accordingly.  These 
questions  of  fact  were  submitted  by  the  court 
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to  the  jury,  and  found  by  them  In  favor  of  the 
defendants. 

The  error  assigned  are  to  the  action  of  the 
court  in  rejeciinjj  evidence  offered  by  the  plain- 
tiff, and  in  rcfusmg  instructions  asked  for  him. 
The  first  offer  was  that  of  an  exemplification 
from  the  records  of  the  Indian  department  of 
instructions  given  to  one  Joseph  L.  8barp, 
dated  May  14,  1856,  under  which  8harp  acted 
as  an  agent  for  the  United  States  in  ascertain- 
ing the  number  and  names  of  the  half-breeds 
entitled  to  participate  in  the  division  of  the 
lands  granted  by  the  treaty  of  Prairie  du  Chien. 
Among  such  insiructions  the  agent  was  di- 
rected to  prepare  **a  report  in  full  to  embrace  a 
list  containing  names  of  all  applicants,  arranged 
by  tribes  and  families  and  sinclc  persons,  show- 
ing names,  age,  sex,  relationship  to  the  tribe, 
place  of  residence,  who  are  orphans  or  wards." 
This  was  followed  by  an  offer  of  a  certified 
copj  of  a  *census  or  list  of  half  breeds  [1  \i\ 
entitled  to  lands,  bearing  the  heading  "Oflfice 
of  Indian  Affairs,"  dated  February  4.  1858, 
containing  the  name,  sex,  age,  degree  of  blood, 
and  tribe  of  certain  Indians.  Upon  this  list 
was  the  name  of  George  Washington,  and  op- 
posite the  name  appeared  the  figures  **20"  in 
the  column  headed  "Age.**  The  purpose  of 
these  offers  was  stated  to  be  to  show  that 
George  Washington  was  twenty  years  of  age 
at  the  date  February  4, 1858,  and  that  he  was, 
therefore,  of  full  age  when  on  April  16,  1859, 
he  conveyed  the  land  allotted  to  him  to  Hous- 
ton Nuckolls.  The  court  below  regarded  the 
evidence  offered  as  inadmissible  for  that  pur- 
pose, and  the  rejection  of  the  offers  is  the  sub- 
ject of  the  first  and  second  assignments  of 
error. 

As  leading  up  to  the  controlling  question, 
namelj,  the  age  of  the  half  breed  George 
Washmgton,  the  offer  of  the  instriictioDS 
under  which  the  agent  acted  in  procuring  in- 
formation for  his  report  would  seem  to  be  un- 
objectionable, but  Its  rejection  would  not 
constitute  reversible  error  unless  the  offer  that 
followed  was  admissible.  That  was  the  offer 
to  put  in  evidence  a  census  or  list  filed  in  the 
ofTlce  of  Indian  affairs,  containing  the  names 
and  ages  of  half-breeds,  who,  upon  testimony 
presented  to  that  office,  were  regarded  as  en- 
titled to  participate  in  the  allotments  or  assign- 
ments of  the  lands  awarded  by  the  treaty.  If 
the  latter  offer  was  not  a  proper  one,  then  the 
rejection  of  the  preceeding  offer  was  imma- 
terial. 

Was,  then,  this  list,  filed  in  the  Indian  de- 
partment, and  which,  or  a  copy  of  which,  had 
been  sent  to  William  M.  Stark,  special  agent 
to  assign  or  allot  these  lands,  admissible  in 
evidence  in  a  lecral  controversy,  to  prove  the 
age  of  one  of  said  Indians? 

It  is  contended,  on  behalf  of  the  plaintiff  in 
error,  that  this  list  is  in  the  nature  of  a  finding 
or  judgment  of  the  executive  department  of 
the  government,  in  matters  committ«il  special- 
ly to  the  president  by  Congress;  that  the  allot- 
ment of  these  lands  to  the  half-breeds  was  ex- 
pressly devolved  upon  the  President  by  Act  of 
Congress  (10  Stat  .at  L.  332)  in  order  to  carry  out 
the  treaty;  that  this  Act  of  Congress  was  one 
making  appropriation  for  the  Indian  depart- 
ment and  for  fulfilling  ^treaty  stipula-  [117 
tions;  that  the  department,  under  the  directions 
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of  the  President  made  rules  and  repalalions  to 
entorce  tbU  provi»ou  of  law,  and  did  enforce 
it 

It  is  indeed,  true  that  the  President  speaks 
and  acts  tbrough  the  heads  of  the  several  de- 
purlinents,  in  relation  to  subjects  that  pertain 
to  their  respective  duties,  and  that  the  allot- 
ment of  these  lands  by  the  Indian  department 
must  be  considered  as  made  by  the  Fresident 
in  pursuunce  of  the  terms  of  the  Act  of  Con- 
gress, and  of  the  treaty.  And  it  may  be  ad- 
mitted that  the  decision  of  the  special  Indian 
2ip[ent,  in  identifying  the  Indian  half-breeds 
entitled  to  participate,  and  in  ailottin;;  the 
portion  of  each,  would,  in  the  absence  of  fraud, 
Ikj  conclusive.  Wilcox  v.  Jackson,  88  U.  8. 
13  Pet.  498-511  [10:  264-270]. 

Couclusiveuess  is   a    characteristic   of  the 
Judgment  of  evi*ry  tribunal  acting  judicially, 
whilst  acting  within  the  sphere  of  its  jurisdic- 
tion, where  no  appellate  tribunal  is  created. 
But  such  conclusiveness  is  restricted  to  those 
questions  which  are  directly  submitted  for  de- 
cision.    In  the  case  in  hand,   doubtless   the 
identify  of  the  half  breed  George  Washington, 
and  his  right  to  receive  the  land  in  question  as 
bis  share  of  the  lands  appropriated   by  the 
treaty,  were  Gnally  found.     But  neither  the 
treaty,  the  Act  of  Consress,  nor  the  instruc- 
tions of    the  department    contemplated   any 
s|>ecial  inquiry  into  the  ages  of  the  Indians. 
It  is  true  that,  in  the  letter  of  instructions,  the 
agent  was  directed  to  report  as  well  the  iinc  as 
the  sex  and  tribal  relations  of  the  claimants. 
But  this  was  merely  to  enable  the  agent,  when 
he  came  to  allot  the  lands,  to  identify  the  per- 
sons entitled  to  participate      When  the  allot- 
mcut  was  completed,  and  was  followed,  first, 
by  a  certificate,  and,  finally,  by  a  patent,  the 
purposes  of  the  inquiry  were  fultillrd,  and  the 
list  used  to  aid  the  government  functionaries 
In  the  task  of  allotting  the  lands  cannot  Ix^  re- 
garded as  a  record  to  be  resorted  to  afterwards, 
in  disputes  between  otlur  parties,  to  prove  the 
age  of  the  Indians.     No  provision  was  made, 
in  either  the  Act  of  Congress  or  the  rules  and 
regulatious  of  the  Indian  department,  to  pre 
serve  the  list  as  a  muniment  of  title,  much  le.ss 
as  a  pulilic  record  admissible  to  prove  merely 
jncidfutnl  recitals  based  on  hearsay.     Such  a 
1 1 8 1  ^lisi  does  not  come  within  the  rule  which 
permils.  for  some  pui|  ose.«>.  the  use  of  **otlicial 
icaisieiij  or  records  kept  by  perstms  in  public 
oflici',  to  write  down  puitiiular  transactions 
occurring  in  the  course  of  their  public  duties 
or   under    their    particular    observation.*'     1 
Grecnl.  Ev.  §^  4S3.     "It  must  be  remembered 
that  ofUcial  registers  are  not  in  genora)  evi- 
dence of  any  fact  not  required  to  be  recorded 
in  them,  and  which  did  not  occur  in  the  pres- 
ence of  the  registering  officer.     Thus,  a  parish 
register  is  evidence  only  of  the  time  of  a  mar- 
riage and  of  its  celebration  de  facto,  for  these 
are    the    only  facts    necessarily    within    the 
knowledge  of  the  party  making  the  entry.    So 
a  register  of  baptism,  taking  by  itself,  is  evi- 
dence only  of  that  fact.     Neither  is  the  men- 
tion of  the  child's  age  in  the  register  of  christ- 
enings proof  of  the  day  of  its  birth,  to  support 
*  plea  of  infancy."    1  Greenl.  Ev.  §493. 

In  Mutual  Bm,  L,  Ins.  Co,  v.  Tisdale,  91 
U.  S.  238  [23:  814],  where  the  right  of  action 
depended  on  the  death  of  a  third  person,  it 
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was  held  that  letters  of  administration  upon 
the  estate  of  such  person  granted  by  the  proper 
probate  court,  in  a  proceeding  to  which  the 
defendant  was  a  stranger,  afforded  no  legal 
evidence  of  such  death;  and  it  was  said:  *'Tbe 
only  ground  for  the  admission  of  the  letters  of 
administration  is,  that  granting  them  is  a  ju- 
dicial act;  but  a  judgment  is  not  evidence  of 
any  matter  to  be  inferred  by  argument  there- 
from, or  which  comes  collaterally  in  question, 
or  is  incidentally  cognizable"  —  citing  the 
Ducliew  of  Kingston* a  Case,  20  How.  St.  Tr. 
355.  and  many  others. 

In  Connecticut  Mut.  L.  Ins.  Co,  ▼.  Schteenk, 
94  U.  S.  593  [24:  294],  it  was  held  that  an  en- 
try in  the  minute  book  of  a  lodge  of  Odd  Fel- 
lows, of  which  the  deceased  was  a  member, 
made  prior  to  the  iasue  of  a  policy,  and  show- 
ing his  age  as  recorded  by  the  secretary  of  the 
lodge  in  the  usual  manner  of  keeping  its  rec- 
ords, was  not  admissible  as  evidence  of  such 
age. 

We  do  not  deem  it  necessary  to  discuss  this 
question  at  greater  leu&rlh.  Our  conclusion  is 
that  the  court  below  did  not  err  in  excluding 
the  list  offered.  It  was  not  an  official  record, 
iutended  as  a  mode  of  preserving  the  recollec- 
tion of  ^ facts,  nor  was  it  ba.^-ed  upon  the  1 1 1 H 
personal  knowledge  of  the  party  making  the 
entry.     It  was  mere  hearsay. 

Error  is  assigned  to  the  instructions  given 
by  the  court  to  the  jury  on  the  subject  of  dis- 
alTirmance  by  George  Wa^^hington  within  a 
rea^^ouablc  time  after  becoming  of  age.  The 
I  statutes  of  Nebraska  on  this  subject  are  as  fol- 
lows: "Sec.  42.  A  minor  is  bound  not  only  by 
contract  for  neces.saries,  but  also  by  his  other 
contracts,  unless  he  di^afllrms  them  within  a 
reasonable  time  after  he  attains  bis  m:jj'»riiy 
and  restons  to  the  other  party  all  money  or 
other  properly  recciv«'d  by  virtue  of  the  'con- 
tract  and  reujaining  \^  it  bin  control  of  the  w:iid 
at  any  time  after  attaining  his  majority.  Sec. 
43.  Xo  contract  can  be  thus  disallirmed  in 
cases  where,  on  account  of  the  min^jr's  own 
misrepie^^eutaiions  as  to  his  majority  or  from 
his  having  engaged  in  business  as  an  adult, 
the  other  party  has  good  reason  to  believe  the 
minor  capable  of  contracting."  Neb.  Sesa. 
Laws(ed  Sess.)  lH5t;.  p.  10,5. 

The  instruction  excepted  to  was  in  the  fol- 
lowi?ig  terms:  "There  might  l>esome  question 
about  the  rescinding  of  the  contract  wiiliin  a 
rea>onMl»Ie  time,  but  if  the  testimony  should 
I  satisfy  the  jury  that  George  Washington  was 
but  fifteen  or  sixteen  years  old,  or  thereabout, 
in  1859,  when  it  is  claimed  he  made  the  deeti 
to  Houston  Nuckolls,  then  it  would  take  until 
18G5  for  him  to  attain  his  majority,  and  he 
would  have  to  disafilrm  the  contract  within  a 
reasonable  time  after  attaining  his  majority, 
and  within  a  year  or  so  would  be  a  reasonable 
time." 

The  ground  of  the  objection  is  the  conten- 
tion that  a  reasonable  time  for  an  infant  to 
disafilrm  is  not  a  qestion  of  law,  but  a  questioo 
of  fact  to  be  determmed  upon  the  circum- 
stances of  each  case. 

It  cannot  be  fairly  said  that  the  court  below 
treated  the  question  as  one  of  law  and  gave  a 
binding  instruction  upon  it.  On  thecoutrury, 
the  question  was  left  to  the  jury,  wiib  the  ob> 
servation  that  within  a  year  or  so  would  be  a 
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reasoDable  time.  The  NebraskA  statute  cod- 
taios  the  following  section:  "Sec.  246.  The 
1 201  above  limiiations  of  action  for  the  ♦recov- 
ery of  real  property  shall  not  apply  to  minors  so 
far  as  to  prevent  tbera  from  having  at  least  one 
year  after  attaining  their  majority  within 
which  to  commence  such  actions."  There  is 
DO  substantial  difference  between  "at  least  one 
year  after  attaining  majority,"  and  **within  a 
vear  or  so,"  and  even  if  the  remark  of  the 
learned  judge  be  regarded  as  an  instruction,  it 
would  seem,  by  analogy  to  the  statute  of  limit- 
ations, to  have  been  well  founded. 

The  record  discloses  several  other  excep- 
tions, but  they  do  not  seem  to  be  relied  on  in 
tbe  brief  of  the  plaintiff  in  error.  It  is  said 
that  the  charge  contained  inconsistencies  and 
must  have  coufuscd  the  jury.  Such  a  state- 
ment is  not  entirely  without  foundation,  but 
we  think  that  upon  the  whole  the  case  was 
fairly  submitted.  It  is  obvious  that  the  case 
turned  upon  the  question  as  to  the  age  of 
Gi'orge  Washington  at  the  time  of  the  allot- 
ment and  at  the  time  of  making  the  convey- 
ance by  him  to  Houston  Nuckolls,  under  whom 
the  plaintiff  claims,  and  that  question  is  treated 
in  the  briefs  of  both  parties  as  the  controlling 
one  in  issue. 

With  the  list  furnished  by  the  department 
for  the  use  of  the  agent  out  of  the  crtse,  the 
weijLjIit  of  the  evidence  as  to  tbe  minority  of 
ihc  half-breed  at  the  time  of  his  conveyance  to 
Nuckolls  was  plainly  with  the  defendants,  and 
warranted  the  verdict  of  the  jury  ia  thdr  be- 
half. 

The  judgment  of  the  court  hetow  is  ajflnned. 


CnARLES  H.   MORGAN,  Appi., 

V. 

FRED   n.   DANIELS. 

(See  S.  G.  Reporter's  ed.  120-120). 

Dectnon  of  patent  office— prioi'ity  of  inwntion. 

1.  The  deeision  of  the  patent  office  between  con- 
teiTlntr  parties  as  to  priority  of  invention,  is  con- 
troilin;?  in  a  eubscquout  suit  t)otween  the  same 
parties,  on  the  BaracqucRtiou.  unlaws  the conrntry 
Ifl  established  by  testimony  which  can-lea  thor- 
ough conviction. 

2.  In  a  suit  under  U.  S.  Rev.  Stat.  I  4915,  to  estab- 
lish the  rijfht  to  a  patent,  which  has  t>eeo  re- 
fneed.  the  decision  of  the  patent  office  affainst  the 
priority  of  plaintiS'ti  invention  to  that  of  another 

Note.— ^8  to  patentcUiUity  of  inventions,  see  note 
to  Thompson  v.  Boisseller*  29:  76,  and  to  Corning  v. 
Burden,  14:  C83. 

Ah  to  ai»andonment  of  inventions^  see  note  to  Pen- 
nock  V.  Dialogue,  7: 827. 

As  in  duttinction  between  inventions  of  mechanism^ 
afticUs^  or  products  and  processes:  when  latter  pat' 
entrd,  sec  note  to  Corning  v.  Durdcn,  14:  683. 

For  what  patents  are  granted:  when  declared  void^ 
■ee  note  to  Evans  v.  Eaton.  4:  433. 

As  to  vateniaf>ility  of  inventions:  patentable  stib- 
feet-matter:  utility:  what  conatitutes  invention;  pat- 
entable  novelty:  combindtions:  Joretgn  patents  and 
their  effects^  see  note  to  Grant  v.  Wulter,  37:  568. 

As  to  reissued  patents  for  inventions,  when  valid: 
effect  of  reissue;  laehes^&oe  note  to  National  Meter 
C<j.  V.  Tonken  Water  Comrs.  87:  64A. 
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claimant,  will  control,  If  tbe  quastiOD  of  prioritj 
la  doubtful. 

[No.  813.] 
Argued  March  21,  2g,  189i.    Decided  April  tS, 

1894, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  tbe  District  of 
Massachusetts,  in  a  suit  in  equity,  brought  by 
Fred  H.  Daniels,  plaintiff  against  Charles  H. 
Morgan,  defendant,  decreeing  that  plaintiil 
was  the  original  inventor  and  entitled  to  re- 
ceive a  patent  for  an  improvement  in  machines 
for  colling  wire  or  wire  rods.  Reuiud^  mth 
instructions  to  dismiss  the  suiL 

Statement  by  Mr,  Jvstiee  Brewer: 

♦On  October  80.  1889.  the  appellee,  [121 
Fred  H.Daniel8,commenced  suit  against  the  de- 
fendant in  tbe  Circuit  Court  of  the  United  Slates 
I  for  the  Dis  rict  of  Ma«sncliusetts.  in  his  bill  be 
alleged  that  be  vras  the  original,  sole,  and  first 
inventor  of  an  improvement  in  machines  for 
coiling  wire  or  wire  rod«;  that  on  June  *^6, 
1888.  he  filed  in  the  United  fcilates  Patent  Office 
an  application  in  due  form  for  a  patent;  that 
on  September  4,  1886,  the  Commissioner  of 
Patents  dcchircd  an  interference  between  hi» 
application,  and  one  filed  by  the  defendant  on 
June  2t,  IS^H;  that  thereafter  testimony  was 
taken  on  such  interference,  and  a  decision  ren- 
dered on  March  22,  1889,  adversely  to  his 
claim  of  a  priority  in  invention;  that  a  rehear- 
ing was  had.  which  rehearing  resulted,  on 
October  23,  in  affirming  the  original  decision. 
The  bill  further  averred  that  the  defendant 
was  not,  as  decided  by  the  Commissioner  of 
Patents,  the  first  inventor  or  discoverer,  and 
prayed  for  a  decree  that  he,  plaint ilT,  be  en- 
titled to  receive  a  patent  for  his  invention,  as 
specified  in  his  claims,  and  that  defendant  be 
enjoined  from  taking  any  steps  to  use  or  dis- 
pose of  letters  patent  for  said  invention,  or  any 
part  thereof. 

This  suit  was  brought  under  the  authority 
of  section  4915,  Revised  Statutes,  which  is  u 
follows: 

•'Whenever  a  patent  on  application  is  re- 
fused, either  bv  the  Commissioner  of  Patents 
or  by  the  supreme  court  of  the  District  of 
Columbia  upon  appeal  from  the  Commissioner, 
the  applicant  may  have  remedy  by  bill  in 
equity;  and  the  court  havinu  cognizance  there- 
of, on  notice  to  adverse  parlies  and  other  due 
proceedings  had.  may  adjudge  that  such  ap- 
plicant is  entitled,  according  to  law,  to  receive 
a  patent  for  his  invention,  as  specified  in  his 
claim,  or  for  any  part  thereof,  as  the  facts  in 
the  case  may  appear.  And  such  adjudication, 
if  it  be  in  favor  of  the  right  of  the  applicant, 
shall  authorize  tlie  Comniissiouer  to  issue  such 
patent  on  the  applicant  filing  in  the  Patent 
Office  a  copy  of  the  adjudication,  and  other- 
wise complying  with  the  requirements  of  law. 
In  all  cases,  where  theic  is  no  opposing  party, 
a  copy  of  the  bill  shall  be  served  on  the  Com- 
missioner; and  all  the  expenses  of  the  proceed- 
ing shall  be  paid  by  the  applicant,  whether  tht 
final  decision  is  in  his  favor  or  not." 

♦To  this  bill,  on  January  10, 1890,  the  [122 
defendant  filed  an  answer  denying  that  plain- 
tiff was  the  inventor,  as  alleged.    The  case  was 
submitted  to  the  circuit  court  upon  the  testi- 
er? 


122  IM 


bUPRBMB  CuUKT  OF  T0B   UmITBO  StATBS. 


Oct.  TBBii, 


..lony  used  in  the  interference  proceedings,  and 
upon  such  testimony  a  decree  was  entered, 
tinding  tliiit  plaintiff  was  the  original  inventor 
and  entitled  to  receive  a  patent  for  the  inven- 
tion. From  such  decree  the  defendant  brings 
ibis  appeal. 

Messrs,  Philip  MaurOt  Geo.  S.  Boat* 

well  and  Antliony  Pollock  for  appellant. 

Messrs,  Chas.  6.  Washburn  and  J.  E. 
Majnadier  for  appellee. 

Mr.  Jvstice  Brewer  delivered  the  opinion 
of  the  court: 

It  is  worthy  of  notice  that  hitherto  in  the 
progress  of  this  litigation  upon  the  same  testi- 
monv  different  persons  have  reached  different 
conclusions.  Thus,  in  the  opinion  tiled  June 
5,  1888,  by  the  examiner  of  interferences  and 
assistant  examiner,  it  was  found  that  the  de- 
fendant was  the  original  inventor.  On  an  ap- 
peal from  that  decision  the  examiners  in  chief 
(two  members  being  present)  came  to  a  diJffer- 
ent  conclusion,  and  awarded  priority  to  the 
plaintiff.  On  a  further  appeal  the  Commis- 
^oner  of  Patents  on  March  22,  1889,  reversed 
the  judgment  of  the  examiners-in-chief,  and 
sustained  that  of  the  original  examiners.  A 
motion  for  rehearing  was  brought  before  a 
succeeding  commissioner  and  overruled. 
When  this  case  was  submitted,  without  any 
additional  testimony,  to  the  circuit  court  the 
conclusion  finally  reached  in  the  Patent  Office 
was  dissented  from,  and  it  was  found  that  the 

f>laintiff  was  the  original  inventor.  An  exam- 
nation  of  the  opinions  filed  by  these  different 
oflScers  indicates  that  by  each  of  them  the 
matter  was  carefully  considered.  Evidently, 
therefore,  the  question  as  to  which  was  the  prior 
inventor  is  not  free  from  doubt.  What,  then, 
is  the  rule  which  should  control  the  court  in  the 
123]  determination  of  this  case?  It  is  ^insisted 
bv  counsel  for  the  appellant  that  the  decision 
01  the  Patent  Office  should  stand  unless  the 
testimony  shows  beyond  any  reasonable  doubt 
that  the  plaintiff  was  the  first  inventor,  and,  in 
support  of  their  contention,  they  cite  the  cnsis 
of  Coffin  V.  Ogden.  85  U.  S.  18  Wall.  120,  124 
121:  821,  8231,  and  Cantrell  v.  Wallick,  117  U. 
b.  689.  695  [29:  1017,  1019].  In  the  first  of 
these  ruses,  which  was  a  suit  for  infrinc^ement, 
the  defense  was  a  prior  invention,  and  in  re- 
spect to  this  defense  the  court  observed:  'The 
invention  or  discovery  relied  upon  as  a  defense 
must  have  been  complete,  and  capable  of  pro- 
ducing the  result  sought  to  be  accomplished; 
and  this  must  be  shown  by  the  defendant. 
The  burden  of  proof  rests  upon  him,  and 
every  reasonable  doubt  should  be  resolved 
against  him."  In  the  other  case  the  same  de- 
fense in  a  suit  for  infringement  was  set  up,  and 
there  the  court  thus  stated  the  rule:  "The 
burden  of  proof  is  upon  the  defendants  to  es- 
tablish this  defense.  For  the  grant  of  letters 
patent  is  prima  facie  evidence  that  the  patentee 
18  the  first  inventor  of  the  device  described  in 
the  letters  patent  and  of  its  novelty.  Smith  v. 
Qoodyear  Dental  Vulcanite  Co.  93  IT.  S.  486 
128:  9521;  Le/inbeuter  y.  Bolthaus,  105  U.  8. 
94  [26:  939].  Not  only  is  the  burden  of  proof 
to  make  good  this  defense  upon  the  party  set- 
ting it  up,  but  it  has  been  held  that  'every  rea- 


sonable  doubt   should   be   resolved   against 
him.'" 

These  two  cases  are  closely  in  point  The 
plaintiff  in  this  case,  like  the  defendant  in 
those  cases,  is  challenging  the  priority  awarded 
by  the  Patent  Office,  and  should,  we  think,  be 
held  to  as  strict  proof.  In  the  opinion  of  the 
court  below  the  rule  is  stated  in  these  words: 
"  The  complainant,  on  the  issue  here  tendered, 
assumes  the  burden  of  proof,  and  must,  I 
think,  as  the  evidence  stands,  maintain  by  a 
clear  and  undoubted  preponderance  of  proof 
that  he  is  the  sole  author  of  that  drawing.** 
Davie's  v.  Morgan,  42  Fed.  Rep.  451.  This  lan- 
guage is  not  quite  so  strong  as  that  just  quoted. 
The  case  as  presented  to  the  circuit  court  was 
not  that  of  a  mere  appeal  from  a  decision 
of  the  Patent  Office,  nor  subject  to  the  rule 
which  controls  a  chancellor  in  examining 
a  report  of  a  master,  or  an  appellate  court 
in  reviewing  findings  of  fact  made  by  the  trial 
court.  There  is  al  ways  a  presumption  in  favor 
of  that  which  has  *once  been  decided,  [124 
and  that  presumption  is  often  relied  upon  to 
justify  an  appellate  court  in  sustaining  the 
decision  below.  Thus,  in  Crawford  v.  Keat, 
144  U.  S.  585.  596  [36:  552,  557],  it  was  stiid: 
"  The  cause  was  referred  to  a  master  to  take 
testimony  therein,  '  and  to  report  to  this  court 
his  findings  of  fact  and  his  conclusions  of  law 
thereon.'  This  ho  did,  and  the  court,  after  a 
review  of  the  evidence,  concurred  in  his  find- 
ings and  conclusions.  Clearly,  then,  they  are 
to  be  taken  as  presumptively  correct,  and  un- 
less some  obvious  error  has  intervened  in  the 
application  ot  the  law  or  some  serious  or  im- 
portant mistake  has  been  made  in  the  consid- 
eration of  the  evidence,  the  derree  should  bo 
permitted  to  stand."  See  also  Camden  v.  Stii^ 
art,  144  U.  S.  104  [36:  863],  and  Furrer  v.  Fer- 
ris. 145  U.  S.  132  [36:  649J. 

But  this  is  something  more  than  a  mere  ap- 
peal. It  is  an  application  to  the  court  to  set 
aside  the  action  of  one  of  the  executive  depart- 
ments of  the  government.  The  one  charged 
with  the  administration  of  the  patent  system 
had  finished  its  investigations  and  made  its  de- 
termination with  respect  to  the  question  of 
priority  of  invention.  That  determination 
gave  to  the  defendant  the  exclusive  rights  of  a 
patentee.  A  new  proceeding  is  instituted  in 
the  courts—a  proceeding  to  set  aside  the  con- 
clusions reached  by  the  administrative  depart- 
ment, and  to  give  to  the  plaintiff  the  nghts 
there  awarded  to  the  defendant.  It  is  some- 
thing in  the  nature  of  a  suit  to  set  aside  a 
judgment,  and  as  such  is  not  to  be  sustained  by 
a  mere  preponderance  of  evidence.  BulUr  v. 
Shaw,  21  Fed.  Rep.  321,  327.  It  is  a  contro- 
versy between  two  individuals  over  a  question 
of  fact  which  has  once  been  been  settled  by  a 
special  tribunal,  entrusted  with  full  power  in 
the  premises.  As  such  it  might  be  well  argued, 
were  it  not  for  the  terms  of  this  statute,  that 
the  decision  of  the  Patent  Office  was  a  finality 
upon  every  matter  of  fact  In  Johnson  v. 
Towsley,  80  U.  S.  18  Wall.  72,  86  [20:  485. 
487],  a  case  involving  a  contest  between  two 
claimants  for  land  patented  bv  the  United 
States  to  one  of  them,  it  was  said:  "  It  is  fully 
conceded  that  when  those  officers  (the  local 
land  officers)  decide  controverted  questions  of 
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fact,  in  the  absence  of  fraud,  or  impositions, 
125]  or  mistake,  their  decision  on  *tiiose 
questions  is  final,  except  as  thej  may  be  re- 
Tersed  on  appeal  in  thpt  department." 

Upon  principle  and  authority,  therefore,  it 
must  be  laid  down  as  a  rule  that  where  the 
question  decided  in  the  Patent  Office  is  one  be- 
tween contesting  parties  as  to  priority  of  in- 
Tention,  the  decision  there  made  must  be  ac- 
cepted as  controlling;  upon  that  question  of 
fact  in  any  subsequent  suit  between  the  same 
parties,  unless  the  contrary  is  established  by 
testimony  which  in  character  and  amount  car- 
ries thorough  conviction.  Tested  by  that  rule 
the  solution  of  this  controversy  is  not  difficult. 
Indeed,  the  variety  of  opinion  ex  preyed  by 
the  different  officers  who  have  examined  this 
testimony  is  persuasive  that  the  question  of 
priority  is  doubtful,  and  if  doubtful  the  decis- 
ion of  the  Patent  Office  must  control. 

What  was  the  invention  which  the  parties 
each  claim  to  have  made  and  in  respect  to  which 
an  interference  was  ordered  in  the  Patent  Office? 
It  was  thus  stated  by  the  examiner:  "  In  a  de- 
vice for  coiliof^  wire  or  wire  rods,  the  corobi- 
oation  with  a  rotating  coiling  receptacle  or 
reel  for  receiving  and  laying  in  coils  the  rod  as 
it  is  delivered  from  the  rolls,  of  a  spider  or 
platform  for  supporting  the  coil  mounted  on  a 
yertical  shaft  concentric  with  the  reel-support- 
ioff  shaft,  and  means  for  elevating  the  plat- 
form shaft  independently  of  the  other." 

Plaintiff  claims  to  have  conceived  the  idea 
of  this  combination  in  July,  1878,  and  to  have 
Diarle  in  that  and  the  succeeding  year  sketches 
and  drawings  which  fully  disclosed  it.  It  is 
conceded  that  a  machine  embodyin 7 the  inven- 
tion was  first  constructed  and  put  into  success- 
ful operation  in  the  spring  of  1888.  and  that 
this  was  done  under  the  direction  and  super- 
intendence of  defendant. 

During  the  years  1878  and  1879,  the  defend- 
ant, a  man  about  47  years  of  ap;e.  was  as  he  had 
been  since  1864.  the  general  superintendent  of 
the  Washburn  &  Moen  Manufacturing  Com- 
pany, a  corporation  engaged  in  the  manufact- 
ure of  iron  and  steel  wire;  while  the  plaintiff, 
24  years  of  of  age,  was  in  the  employ  of  the 
same  company  as  a  draughtsman,  working  un- 
der the  direction  of  the  defenrltint.  The  busi 
ncss  of  the  company  had,  during  the  years  of 
1 26]  defendant's  superiu tendency,  grown  *lo 
be  enormous. 

In  the  actual  work  of  the  mill,  as'  the  fin- 
ished wire  came  from  the  rolls  it  was  coiled 
on  reels.  At  first  this  was  done  through  the 
agency  of  an  attendant  seizing  the  wire  by  a 
pair  of  tongs  and  engaging  it  with  the  reel, 
Dut  this  operation  was  attended  with  both 
danger  and  delay.  To  obviate  this  the  parties 
interested  in  this  manufacture  sought  the  in- 
vention of  machinery  which  should  seize  the 
finished  wire  and  engage  it  with  the  reel,  and 
thereafter  dislodge  the  completed  coil  there- 
from. 

The  defendant  locates  the  time  of  his  con- 
ception of  the  idea  embodied  in  this  combina- 
tion in  October,  1878.  and  that  which  enables 
him  to  locate  it  is  a  transaction  with  Daniel  0. 
Stover.  It  appears  that  in  October,  1878, 
Btover  (who  was  a  manufacturer  and  inventor) 
came  to  Worcester.  Mass.,  and  while  engaged 
in  examining  the  machinery  in  the  mill  had  his 

1)8  V.  S. 


attention  directed  to  the  way  In  which  the  wire 
was  coiled  on  the  recLs,  and  thought  that  some 
device  could  be  invented  for  picking  up  the 
wire  immediately  after  its  leaving  tne  rolU. 
After  some  refiection  be  conceivS  the  idea 
which  he  subsequently  embodied  in  patent  No. 
210,1!^.  He  suggested  his  idea  to  the  defend- 
ant, who  replied  that  it  was  not  new,  and  that 
others  were  working  at  it.  He  prepared  a 
model  which  contained  not  only  a  device  for 
picking  up  the  wire,  but  also  one  for  discharg- 
ing the  completed  coil,  and  exhibited  it  to  de- 
fendant, who,  on  his  part,  showed  Stover  a 
model  which  he  had  prepared.  It  is  not  pre- 
tended that  either  the  model  of  Stover  or  that 
of  defendant  disclosed  the  exact  combination 
for  which  a  patent  was  claimed  in  this  case. 
Nor  is  it  important  to  notice  all  the  details  of 
the  transactions  at  the  time  between  Stover 
and  the  Washburn  A  Moen  Company.  It  ap- 
pears that  Stover  sold  and  assigned  a  one  half 
interest  in  his  invention  to  the  Washburn  A 
Moen  Company.  The  time  of  Stover's  visit  is 
established  by  the  date  of  that  assignment  aud 
the  application  which  he  made  for  a  patent, 
and  by  other  writings.  There  is  significance 
in  the  fact  that  although  the  plaintiff  was  pres- 
ent when  Stover's  model  was  shown,  it  does 
not  appear  that  he  made  any  suggestion  that 
he  had  invented  anything  of  a  similar  character; 
and  yet.  if  his  present  claim  *i8  true,  he  [1 27 
had  for  months  been  considering  the  matter, 
and  had  at  least  three  months  be^re  conceived 
the  very  idea  of  the  combination  now  in  dis- 
pute. But  it  is  enough  to  say  in  respect  to  this 
brunch  of  the  case  that  the  story  of  the  inven- 
tion by  defendant  at  the  time  stated  is  reason- 
able, probable,  and  to  a  certain  extent  sup- 
ported by  the  tesiimouy  of  Stover. 

As  against  this  the  plaintiff  claims  to  have 
conceived  the  idea  of  this  combination  in  July, 
1878,  and  relies  mainly  on  the  testimony  of 
two  witnesses,  Lambert  and  Fowler.  Though 
he  was  a  draughtsman  he  presented  no  sketch 
or  drawing  made  prior  to  November,  1818, 
which  in  any  manner  pictures  his  invention. 
It  is  true  he  testifies  to  having  made  skett  hes 
prior  thereto,  but  none  have  been  preserved. 
One  of  them  he  claims  to  have  shown  to  Lam- 
bert in  July,  1878.  and  Lambert  was  called  as 
a  witness  to  support  this  statement:  but  Lam- 
bert's testimony  docs  not,  it  seems  to  us,  carry 
the  weight  which  is  claimed  for  it.  He  was  a 
tinsmith  by  occupation,  employed  at  times  by 
the  manufacturing  company,  and  testifies  that 
in  July,  1878,  on  or  about  that  time,  very  soon 
after  Daniels'  return  from  Europe,  he  came  to 
his  shop  and  showed  him  a  sketch,  and  asked 
him  to  make  a  model  of  it.  He  declined,  say- 
ing that  he  was  too  busy.  Nothing  more  took 
place  at  that  time,  but  in  the  fall  of  1886,  at 
Daniels'  request,  he  made  a  model  of  the  ma- 
chine which,  as  he  says,  was  disclosed  bv  that 
sketch.  This  model  was  in  evidence.  "Kow, 
it  is  possible  that  one  seeing  for  a  few  minutes 
a  sketch  of  a  complicated  machine  can  eight 
years  thereafter  remember  the  details  of  that 
sketch  so  clearly  as  to  make  an  accurate  model. 
But,  if  it  is  possible,  it  surely  is  not  probable. 
If  the  invention  disclosed  in  the  sketch  im- 
pressed either  Daniels  or  Lambert  as  something 
of  great  value,  and,  therefore,  fixed  itself 
firmly  in  the  mind,  it  is  strange  that  neither 
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•pemfd  anx?nus  to  impress  It  upon  the  aUen-  such  tesiimony  is  not  of  a  cbaracter  to  carry 

lion  of  oihera,  carry  it  into  actuul  use,  or  de-  great  weight. 

rive  profit  from  it.     On  tbe  other  band,  if  it  There  is  other  testimony  on  both  sides  of 

was  one  which  did  not  impress  either  as  of  any  this  cODtroversv.     It  is  unnecessary  to  notice  it 

special  value,  it  seems  almost  morally  certain  in  detail.     It  is  enough  to  say  that  the  testi- 

that  tbe  details  of  the  sketch  and  tbe  precise  mony  as  a  whole  is  not  of  a  character  or  sufYi- 

character  of  the  invention  would  not  have  been  cient  to  produce  a  clear  conviction  that  the 

accurately  remembered  through  all  those  eight  Patent   Office  made  a  mistake  in   awardini; 

128 1  years.     We  must  not  l«  *undcr8lood  as  priority  of  invention  to  the  defendant;   and 

imputinjG:  to   Lambert  intentional    falsehood,  because)  of  that  fact,  and  because  of  the  rule 

He  was  familiar  with  the  machinery  actually  that  controls  suits  of  this  kind  in  the  courts, 

i!i  use  in  the  wire  mill.     He  saw  in  the  course  we  reverse  tbe  jud^jment  and  remand  the  case, 

of  his  acquaintance  with  that  machinery  many  with  instructions  to  dismiss  the  bill, 
models  and  many  machines,  and  the  machine 

embodying  this  invention,  as  perfected,  had  Jfr.  Ju*^i«  Jackson  did  not  hear  the  argu- 

boen  in  actual  use  in  tbe  mill  several  months  ^e*^*  o^  ^^^  V^^^  »Q  the  decision  of  this  case, 
before  he  made  this  model.     He  may  well  have 

gotten  some  of  these  matters  confused  in  his  

mind,  and  introduced  into  this  model  elements 

and  parts  which  were  not  seen  by  him  in  the  *STEAMSHIP  BRITANNIA  et  al.,  [130 

sketch  displayed  in  1878,  and  which  were  in  Appta., 

fact  taken  from  other  sketches  and  drawings,  ^^ 

or  from  models,  or  machines.    At  any  rate.  ELIZABETHCLEUGH.  Executrix  of  George 

when  there  was  nothing  to  specially  arrest  the  Cleugh,  deceased. 

attention,  it  taxes  credulity  for  one  to  claim  

that  he  bears  in  miu^  for  over  eight  years  the  STEAMSHIP  BRITANNIA,  ApiH., 

details  of  a  sketch  of  a  complicated  machine  «. 

which  is  casually  shown  to  hina  and  which  he  jqjjj^  LUCAS  COTTON. 

sees  but  for  a  short  time,  and  is  enabled  to  

thereafter  reproduce  the  details  of  that  sketch  ^^  COMPAGNIE  FRANCAISE  DE  NA  VI- 

in  a  model.                 ,,     i     .,      •    ..              ,  G.\TION  A  VAl'EUR,  Cyprieu  Fabre  et 

Equally  unreasonable  is  the  testimony  of  compagnie,  Appts., 

Fowler,  which  is  to  the  effect  that  on  July  20,  f  t>      »     ri^     .^ 

1878  (the  date  being  fixed  by  a  memorandum  ^_,v,    «r«^  »  ^cotttt>  ^t^  .  ^.^^Tor^TT^T  t^ 

in  his  diai-y)  Daniels  came  to  visit  him.     This  THE    STEAMSHIP  BEACONSFIELD    kt 

diary  notes  the  fact  simply  of  the  visit  of  ^^' 

Daniels,  but  contains  nothing  in  respect  to  the  „     „  «  „      _    .     ^  ..««.    «  ..       .   •,  ,««  .p-  » 

matters  involved  in  this  case!     His  tesiimony  <See  B.  C.  Reporter s  ed.  -Tht  Britanma.^  130-i:^..) 

as  to  this  was  in  thcst  words:  -He  explained  sUnm^htp.  when  in  fault--lo^rf.strnte  of  speeds 

coi  ing   l.e  wire  after  it  was  delivered  from  the  •      /Jdway-breaeh  of  statute. 

rolls,  which  was  a  round  box  mounted  on  an  ^  ^      *uc<.«*y    v#i.uw*  u,  .i^^utc^. 

upright  shaft,  and  in  the  l>ottom  of  the  box 

was  a  plate,  perhaps  I  should  say  a  movable  !•  A  steamship  is  in  fault  in  runningr  at  a  place 

plate,  which  could  be  lifte<l  for  the  puri)osc  of  where  she  is  liable  to  moot  outward  iroinjr  vos- 

raising  the  coil  of  wire.     That  was  his  method  »«>*'•  fHQvo^  the  ebb  tide  in  such  a  way  that  the 

of  getlinff  bold  of  the  coil,  to  get  it  out  of  the  c"»-«-ent  will  prevent  her  rrom  answerinK  h«r 

bo.x."    None  of  these  rough  sketches  were  *'*'*"  ^*^^  promptneea. 

preserved.     There  was  appnrentiv  nothing  to  «•  A  steamship  enterlnsr  one  of  the  mogt  crowded 

impress  the  matter  upon  the  mind  of  Fowler.  *»*''^«"  *°J!l'^r''''^  V"^  "**'*®  ^  meet  other  ve.. 

and  his  attention  was  not  directed  to  it  until  !?SL^':'S'^.^\*°f,i'l!^,^^^^^ 

-^  ^^  *:~      •     *i            1           .      «  toan            1  where  any  veseel  she  would  meet  would  probably 

some  time    n  the  early  part  of  1887    nearly  be  on  her  sUrboard  bow.  when  there  is  a  contlici 

Dine  years  thereafter,  when  Daniels  called  on  between  the  current  and  the  eddy  which  would  be 

him  for  the  purpose  of  securing  his  testimony  apt  to  thwart  or  retard  her  movement  to  the  star- 

In  this  case.     Doubtless  Fowler  means  to  be  board  should  run  at  tbe  very  lowest  rate  of  speed 

truthful.     There  is  no  reason  to  impugn  bis  which  would  enable  her  to  answer  to  her  helm, 
integrity,  but  his  testimony  is  subject  to  a  criti 


cism  similar  to  that  placed  upon  the  testimony      ^?^"-~^' ^^°J1?^ JlJ!^^ 

of  Lambert.     As  one  of  the  matters  which  was  Sf^T'  '^        '  Wliliamaon  v.  Barretu 

12SI]  *being  couFidered  and  discussed  by  the       'a»  to  rights  of  steam  and  saiUng  vetateU  xrlth  rtler- 

manufacturing  company  was  how  to  do  the  enceto  each  other  aud in  rxuxing and meeiing.  see 

work  which  is  now  being  done  by  the  machine  note  to  8t.  John  v.  Paine,  13:  537. 

finally  constructed  by  defendant,  it  is  not  at      As  to  veasel  oioertaking  another,  see  note  to  Tbe 

all  unlikely  that  Daniels,  one  of  the  employes  Abbotaford  v.  Johnson.  25:  168. 

of  that  company,  spoke  of  the  matter  to  Fowler      ^*  fo  measure  of  damages  for  collision,  see  note  to 

at  the  Ume  named;  very  likely  he  may  have  Smith  v.  Oondry,  11:  85,  and  to  The  Amiable  Nancy, 

drawn  rough  sketches  to  suireest  the*  ideas  **  t^:   ^  .       -  i  «  ^    ^  « 

which  were  in  his  mind:  but  it  is  not  probable  ,  f "  ^.^'^'^Z^^^'J^f^l^'^/uH^ilZ 

*i«.f   4m    #i»^  ^v^^^.^  *»/  «^-.«   -.v^«:«i    .«.»«^-  <n)urv  to  aw»t/ier,  see  note  to  The  City  of  Hartford 

that  in  the  absence  of  some  special  reason  ^^  r Jeoiit,  24:  «ao. 

therefor  the  memory  would  carry  for  eight  or      ^,  ^^  coaision;  rules  of  navigation:  $Uam  vesselt 

Dine  years  the  details  of  tbe  plan  or  idea  sug-  meeting;  steam  vessel  and  saU  vessel  meeting:  9pe€d: 

Sstcd  by  Daniels  and  illusi rated    by  these  »oMHtv /or  coWiuion,  see  note  to  The  B.  A.  Packer 

etches.     While,  of  course,  it  is  possible,  yet  y.  New  Jersey  Lighterage  Oa  86:  468. 
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leW),  StXAMIBIF  BitlTAKIIIA  T.  CLKtaB.  Ul-ltS 

C'Tht  BrMannla.") 

lovolv.ri.kor<»litaloD.th.  ««l-hl<*h«tl.,     Georfre  Cleugli,   owner,  o(  llie  Uuconaflcld. 

TMMl  muit  k«ep  on  ber  coune.  uolen  ipeoJa 
•irouoHtanOM  reoder  II  iii  i  ii»wi  j  to  do  ottier 
Waa  In  order  to  Bvold  ImmedlHU  dmBei 


for  Ion  or  cargo,  containtog 

subiiaaiinllr  the    lanie   allrgaliona  a*  tboM 

-_ ...  «.^.  -,  .,v«. .......D...™  ^.^,^r.  nja^le  In  the  libel  previously  filed  by  Cleugh. 

t.   The]udre.wbotatoflD<lttwf>oUTortblioOT>rt     ^bls  libel  wu  likewise  a  me  odert  K>  as  to  m&k« 

oaoaot  (hut  thU  court  oS  from  ■  congidenttloi     "  '""'°    -""-"•'--  -"'■  -t'-"-^    — ' •  -• 

of  lAe  legal  elteot  of  the  other  facts  fouoi),  by  i 
c»ae1uB[va  fludlDR- that,  Id  hla  oplDlon.  a  partlo 
niar  lofereaoe  l«  or  i*  not  wanantad  t^  the  facti 

■0  fOUDd. 


particular  and  detailed   staicmeot  ot 
the  facia  as  claimed  by  the  librlants. 

To  IhJB  libel  an  nnswer  was  duly  filed  bj 

the  onnen  of  the  Brltannin,  dcayiog  fault  od 

part  and  ellp^ioe  carelew  aod    improper 


aitolD'  mnnagemeDt  of  the  Ucaconsfleld,  wliich  wa* 
■■'"  "  ■■  the  real  cause  of  the  collision.  They  alio 
enve  security  and  procured  the  dlscbaree  ot 
their  Teiuel.  Thereafter  the  owners  of  the 
ItriiBDnta  Sled  a  petiiloo  aiialngt  iheBenconi- 
field,  iKalD  cbnr.^iog  ibe  tauli  of  ibe  collipion 
upoD  her,  alk'>;ing  daniHges  luSered  by  Ibe 
to  the  dtoaater.  bul    S^"""."'!:,/^''  .P™r'"5  f^f"?^  l^"!"^"    '^ 


voire  rlik  of  oolllslon,  the  one  whoM  duty  It 
to  keep  lier  Muim  muit  not  Interfere  with  o 
thwart  tlM  moTemeou  of  the  otber  veaael  bi 
•loiiplnK  her  headway  unlea  Boms  ailteocr  o: 
obrlouB  danger  Juetlty  her  itopplnB. 
t,  'When  a  *enel  has  oommltted  •  poflltlre  bicacli    „,„„ 

9Ebe  must  ihow  not  onlrthat  probablj    d  i,  _  i  ' 

did  nnt  cnnti-lhiiln  tn  thn  illnittnr.  hiil     oriiaonia,  .       ,       ^    .  „ 

Beoconafleld  to  the  end    Ibat    auch   daroaget 

INoa  840  S41  S4S  1  micbt  be  assessed  Id  ilie  same  suit. 

Argvei  April  3,  4.  38!>4.   ' DKiktd  April  tS.        T."'"  {?"""■>  "■"  "i;"  ^"3  »"  »"•''«' on  the 

'  '         "   2S9ji  P'"''  "'  George  Cleugb,  the  owner  of  theBce- 

conafield,   traveralDg   tbe  allegalioDS    of   the 

APPEALS  from  decrees  of  the  Circuit  Court    Pf'il'o"' 
of  Ibe  Coiled   Slates   for  the   Soulber  " 


District  of  New  York,  boldin);  that  (be 
ship  Britaonia  vas  alone  Infnult  for  a  cnllisiob 
with  Ibe  ateanublp  BeacoDafleld,  and  di^niiss- 
Inglbe  libel  against  the  Beacon  afield,  and  a  ward- 
ing lo  Clcugh'i  executrix,  for  Ibe  damaites  to  I  he 
Beaconafleld  (38,  B08.05  with  costs,  and  lo  Cot-    .  .    ,,    ^    ..- 
ton.  for  damsges  to  Ibe  cargo.  |n2.923 .48.  wilb    ^ff^  ?}  }^^, 
cosis.    IleTcrsed,  with  direciJODS  to  enter  ile- 
GTces  Ihat  both  T«ae1s  were  In  fault,  ud  Ibat 
tbe  damagci  should  be  divided. 

See  same  cases  below,  84  Fed.  Rep.  640,  43 
Fed.  Rep,  fl7. 

Btatetoent  by  Mr.  JvHiet  Shtraa  t 

In  the  District  Court  of  the  United  States 
for  tbe  Soutbeni  Di><trirt  of  New  York,  Oeotge 
Cleugb,  of  Newcastle.  England,  filed  hia  libel 
and  complninl,  as  owner  of  the  stesmsbip 
ISeiicoDsQeld.  against  tbe  ateamsbip  Britannia, 
allceing  tbiil.  on  the  19th  day  of  November, 


IHStt,  tbe  Beaconsfield,  while  proceeding 
loaded  with  a  full  cargo  or  grala,  te 


between 


Governor's   Island   and  Ibe  Battery,  ivaa  r 


inio  by  111 
wards  In  shoal 


...  _  sub<eQuent  term,  Ihe  owners  of  Ibe 
Brimnoia  filed,  in  thesame  court,  a  libel  and 
['om|>laiiit,  sulnequcDily  amended,  against  tbe 
Bedcousflcld,  coulaining  a  detailed  statement 
of  lUc  transaciloQ,  and  praying  process  against 
and  condemnsttoQ  of  the  BeaconaSeld.  To 
Ibis  libel,  Bs  amended,  exceptions  were  filed  on 
..  .  ._  .je  owner  of  the  Beacooefleld,  on 
Ibe  ground  of  Insulficlency  and  IndefleiteDesa 
In  certain  particulars.  Some  of  Ibete  eicep- 
tinns  were  sustained,  which  led  to  a  further 
amendment  of  said  libel.  An  answer  to  tbe 
imended  libel  was  tbeo  filed  by  tbe  owoer  of 
[he  Beaconsfield, 

These  three  cases  were  so  proceeded  In  that, 
30  IheWhdayof  July,  1898,  final  decrees  were 
entered,  adjudging  ihnt  both  *tbeBrilaD'[133 
lia  and  tbe  Beaconsfield  were  In  fault,  and  ap- 
portioning the  damages  between  them  In  such 
1  wny  thm  thoie  was  found  due  from  the  Brit. 
inniu  to  the  Beaconsfield  Ibe  sum  of  $14  973.- 
H),  and  that  there  was  due  by  the  BHtanoia 
o  J.  L.  Cotton  and  George  Cieugh,  as  bailees 
if  the  cargo  of  wheat  laden  on  the  Beacoon- 


lis,  bound  in  from  sea,  and  ield,  the  sum  ot  t^\124.fl3,  belngamoletyot 
BO  badly  damaged  Ihat  she  sank  staorlly  after-  he  whole  loss  to  cargo,  the  other  moiety  of 
wards  In  shoal  water,  to  which  she  bad  been  laid  loss  being  adjudged  against  Ibe  Beacons- 
towed  bv  tug  boBis,  and  suffered  damnce,  'eld.  CUughv.Tht  Britannia,  H¥eil.  Bie^. 
with  Ingg'of  [relght,  to  the  amount  of  Mti.CHKI.  MS, 

The  libel  further  slleced  that  Ihe  Britannia  From  these  decrees  of  tbe  district  court  ap- 
wss  running  as  too  blgh  a  rate  of  speed  for  leaU  rrere  taken  by  the  owners  ot  both  vcs- 
tbe  place  Ibe  vessels  were  lu,  wilboul  proper  >els  to  tbe  circuit  court.  That  court  held  that 
lookoutorsudlclenl  allenlion  tobcr  navigntioD,  he  Britaonia  was  alone  in  fault,  and  accord- 
end  without  regard  to  the  rules  of  navigation,  ngly    dismissed   the  libel   of    the  Btita 


■nd  that  tbe  Beaconsfield  was  wholly  without 
fault.  An  amended  libel  was  autiseqiienlly 
filed  containing  a  more  detailed  statement  of 
tbe  position  and  inovemenls  ot  the  vessels  at 
the  timo  of  the  collision. 

132]  'To  this  oHglnal  and  emended  libel  Ihe 
owners  of  the  Britannia  filed  an  nnswcr  travers- 
ing those  allegations  which  aliribuled  fault  to 
tbe  Britannia,  alleging  that  IheHesconsfielil  had 
been  carelessly  and  negligently  managed  in 
iereral  particulars,  wblcn  caused  the  collision, 
and  praying  that  the  libel  be  disffllased. 
ISS  U.  8. 


lod  awarded  to  Cleiigh's  executor  for  the 
lamRgestoibe  Beaconsfield  (138.808. 05,  with 
U19IS,  HndioCotion.  for  damaKes  toihe  cargo, 
;!i2,0a^.4O,  with  costs.  Oiaughr.  The  Brttan- 
tin.  43  Fed.  Ilcp,  07. 

From  all  three  of  these  decree*  the  owners 
il  tbe  Britaonia  have  appealed  to  this  coutL 

Mr,  Robert  D,  Benedlet  forappellaoU. 
Mr.  Sidney  Cbnbb  for  Cotton,  appellee. 
Mr.  George  A.  Black  for  the  8te«mshlp 
}eaconsBeld  tt  al.,  appelleea. 
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Mr.  Justice  Shiras  delivered  tbeopinioD  of 
the  court: 

As  both  the  district  court  and  the  circuit 
cour',  tboucfh  for  somewhat  differeDt  reasons, 
found  the  Britannia  to  be  in  fault,  and  as  wc 
agree  with  them  in  that  conclusion,  it  is  not 
necessary  for  us  to  go  at  length  into  that  part 
of  the  controversy.     It  is  suflicicnl  to  suy  that 
it  appears  that  the  Britannia  came  so  close  to 
Governor's  Island  thnt  she  grazed  the  bottom, 
and  rendered  it  necessary  for  her  pilot  to  di- 
rect her  engines  to  be  put  at  full  speed  till  she 
cleared  the  ground.     After  that  the  speed  of 
the  vessel  was  slowed,  and  her  wheel  was  put 
1 34]  *hard-a-port  to  round  into  East  river.  As 
found  by  the  circuit  court,  at  about  the  time  of 
touching  the  bottom  she  sighted  the  Beacons- 
field  on  her  starboard  bow,  and  at  that  time  she 
blew  a  single  whistle  to  the  Beaconsfield,  thus 
signifying  an  intention  to  pass  under  the  stern 
of  the  Beaconsfield.     After  clearing  the  bot- 
tom and  reducing  her  speed,  the  Britannia  did 
not  respond  promptly  to  her  helm,  owing  to 
the  fact,  as  found  in  the  fourth  finding,  that 
*'the  condition  of  the  wind  and  tide  was  such 
as  to  form  a  flood  eddy  on  the  north   side  of 
the  channel  between  the  Battery  and  Govern- 
or's Island,  and  an  ebb  tide  on  the  south  side 
of  the  channel.     These  tides  operate  to  turn 
the  head  of  a  vessel  attempting  to  enter  the 
East    river    near  Castle   William,    on    Gov- 
ernor's Islnnd  to  the  westward,  as  she  crosses 
the  ebb  until  she  enters  the  flood  eddy.     There- 
upon her  head  is  turned  to  the  eastward.   Such 
tidal  action  was  within  the  knowledge  of  the 
pilot  of  the  Beaconsfield,    and   should  have 
been  within  the  knowledge  of  the  pilot  of  the 
Britannia."    Having  placed  herself  in  this  pre- 
dicament, the  Brirannia's  efforts  to  pass  astern 
of  the  Beaconsfield   were  retarded,   and  her 
fault  was  in  that  particular,  that  is,  in  run- 
Ding,  at  a  place  where  she  was  liable  to  meet 
outward  going  vessels,  across  the  ebb  tide  in 
such  a  way  that  the  current  prevented  her 
from  answering  her  helm  with  promptness. 
While  this  fault  was  not,  as  we  shall  hereafter 
show,  the  sole  catise  of  the  accident,   it  con- 
tributed to  it,  and  upon  the  findings  we  agree 
with  both  the  lower  courts  in  thinking  the 
fault  was  enough  to  render  the  Britannia  lia- 
ble, in  whole  or  in  part  for  the  loss  occasioned 
by  the  collision.    In  exoneration  of  the  Brit- 
annia her  advocate    cites  the  case  of    The 
Rhondda,  L.  R.  8  App.  Cas.  549.     That  was  a 
case  somewhat  similar  in  its  facts  to  the  pres- 
ent one.     The  Rhondda  was  coming  around  a 
point  in  the  straits  of  Mnssina,  meeting  anoth- 
er steamer,  the  Alsace-Lorraine.     They  came 
into  collision,   and  the  Alsace-Lorraine  was 
sunk.     Her  owners  libeled  the  Rhondda,  but 
the  Privy  Council  sustained  the  navigation  of 
the  Rhondda.     She  had  the  other  vessel  on  her 
starboard  bow,  and  therefore  it  was  her  duty 
to  keep  out  of  the  way  of  the  Alsace-Lorraine. 
1 36]  This  she  attempted  to  do  by  going  to  *the 
starboard  and  passingunderthestern  of  theother 
▼easel.     There  was  a  current  which  checked 
the  swing  of  the  Rhondda  to  the  starboard, 
tod  ber  captain,  as  soon  as  he  saw  that  his  ves- 
icl  was  not  swinging  off  to  starboard  under 
hii  port  helm  as  be  had  expected,  stopped  and 
reTened  bis  engines.  The  court  held  that,  as  it 
appeared  that  the   Rhondda  bad  ported  ber 
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helm,  and  that  such  action  would  have  carried 
her  clear  of  the  other  steamer  if  she  bad  not 
been  prevented  by  the  current,  the  Rhondda 
was  free  from  blame.  The  maneuvres,  there- 
fore, of  the  Britannia  and  the  Rhondda  wero 
therefore  ahke.  They  were  both  meeting  an- 
other steamer  on  their  starboard  bow.  They 
both,  incompliance  with  the  rule  of  naviga- 
tion applicable  to  such  a  case,  endeavored  to 
pass  under  the  stern  of  the  other  vessel  by 
porting  the  helm,  and  they  both,  when  it  was 
seen  tbat  the  vessel  was  not  swinging  as  rapid- 
ly to  the  starboard  as  was  ex  peeled,  stopped 
and  reversed  en^rines.  The  reason  whv,  if  tlie 
Rhondda  was  justly  exonerated,  the  Britannia 
is  not  entitled  to  a  like  judgment,  is  found  in 
the  different  circumstances  in  which  the  ves- 
sels were  placed. 

As  we  have  seen  the  Britannia  was  entering 
one  of  the  most  crowded  harbors  in  the  world, 
and  was  liable  to  meet  other  vessels  outward 
bound  at  any  moment.  It  was  also  obvious, 
from  her  course  in  running  close  to  Govern- 
or's Island,  that  any  vessel  she  would  meet,  as 
she  entered  the  strait  after  she  cleared  the 
island,  would  probably  be  on  her  starboard 
bow.  Knowing,  as  she  was  bound  to  know, 
that,  in  the  condition  of  the  tide  at  the  time, 
there  was  a  conflict  between  the  current 
and  the  eddy  which  would  be  apt  to  thwart 
or  retard  her  movement  to  the  starboard,  it 
was  her  duly  to  have  rounded  the  island 
al  the  very  lowest  rate  of  speed  which 
would  have  enabled  her  to  answer  to  her 
helm.  This  she  failed  to  do,  and.  although 
her  subsequent  movements  were  skillful  and 
in  accordance  with  the  rules,  she  must  be  held 
answerable  for  her  original  fault  in  rounding 
the  island  so  closely  tbat  it  was  found  neces- 
sary to  put  her  engines,  for  a  lime,  at  full 
speed  in  order  to  clear  ber  from  the  ground. 
This  temporary  enhancement  of  speed,  and 
the  failure  to  anticipate  and  guard  against  the 
•consequences  of  a  well  known  current,  1 130 
rendered  her  subsequent  efforts  to  avoid  the 
collision  unavailing. 

On  the  other  hand,  in  the  case  of  the  Rhond- 
da. Sir  James  Hanneu,  in  the  course  of  his 
opinion  said:  ''Undoubtedly  it  was  strongly 
in  evidence  that  there  was  such  a  stream  at 
this  place,  whether  it  be  called  current  or 
eddy,  as  was  calculated  to  have  an  effect  in 
the  manner  suggested  on  a  vessel  coming 
round  into  the  neck  of  the  channel,  .  .  . 
and  would  be  felt  upon  the  starboard  bow  of  a 
vessel  precisely  at  the  point  where  the  Rhond- 
da had  arrived."  But  he  proceeded  to  say: 
"  The  Rhondda  had  no  reason  to  anticipate 
'  that  the  operation  of  the  current  or  eddy 
would  have  any  bearing  upon  ber  duty  with 
reference  to  the  Alsace-Lorraine,  beeaune  $fu 
had  a  right  to  expect  that  the  coast  would  be 
clear  from  steamers  coming  out  in  the  direction 
in  which  the  AlslUe- Lorraine  was. 

This  brings  us  to  a  consideration  of  the  con- 
duct of  the  Beaconsfield,  and  here  the  courts 
below  parted  company — the  district  court  hav- 
ing held  that  the  Beaconsfield's  management 
was  faulty,  while  the  circuit  court  found  ber 
free  from  blame.  Of  course,  this  court  must 
accept  the  facts  as  found  for  us  by  the  circuit 
court,  but  we  do  not  observe  any  substantial 
difference  in  the  facts  as  understood  by  the  re- 
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spectiTe  courts.  Their  di?ersity  in  opioioD 
arose  from  a  differeDce  in  their  application  of 
the  rules  of  navigation  to  the  admitted  or  es- 
tablished facts. 

What  were  those  facts?  The  Beaconsfield 
descried  the  Britannia  when  the  latter  vessel 
came  around  Governor's  Island,  and  about  the 
time  she  was  disengaging  herself  from  the 
isround.  The  Beacouslicld  thereupon  blew  a 
eingle  blast  of  her  whistle,  which  meant  that 
she  expected  the  Britannia  to  pass  under  her 
sicrn.  It  is  found  that  this  whistle  of  the 
Beaconsfield  was  neither  heard  nor  seen  on  the 
Britannia,  but  the  latter's  whistle,  given  while 
getting  clear  of  the  bottom,  was  heard  on  the 
Beaconsfield,  and  taken  to  be  an  answer  to  her 
own  whistle.  It  is  thus  evident  that  the  pilots 
of  both  vessels  agreed  in  the  view  that  the 

£  roper  thing  to  avoid  collision  was  for  the 
iritannia  to  swing  to  starboard  and  pass  behind 
the  Beaconsfield.  It  is  next  found  that  the 
l;i71  *Beaconsfield,  when  she  blew  her  first 
whistle,  put  her  helm  to  port  a  little  and  went  on 
at  a  slow  speed.  Her  observation  of  the  Britan- 
Dia  did  not  show  that  the  latter  was  swinging  to 
starboard,  but  even  was  disclosing  a  little  more 
of  her  starboard  side  to  the  Beaconsfield. 
Thereupon  the  latter  blew  another  single 
whistle,  which  still  signified  her  expectation 
that  the  Britannia  would  pass  astern,  and, 
hearing  no  answer,  put  her  wheel  hard  a-port, 
and  stopped  her  engines  and  reversed  full 
speed.  Her  engines  were  kept  reversed  until 
her  headway  was  stopped.  Then  her  engines 
were  stopped,  and,  at  the  time  of  the  collision, 
she  was  nearly,  if  not  quite,  dead  in  the  water. 
After  her  headway  was  thus  stopped,  the 
Beaconsfield  took  no  further  action,  and  lay 
still  in  the  water  until  struck.  The  time  from 
such  stopping  of  her  headway  until  the  col- 
lision, during  which  she  lay  still,  was  about  a 
minute  and  a  half.  It  is  further  found  that  if 
the  Beaconsfield  had  not  stopped  and  backed, 
it  is  probable  that  the  Britannia  would  hnvc 
passed  out  a  short  distance  astern  of  her; 
and.  indeed,  under  the  finding  as  to  her  rate 
of  speed  before  she  stopped,  this  is  quite 
evident. 

Was  this  behavior  of  the  Beaconsfield  in 
stopping  her  headway  and  remaining  still, 
without  further  effort,  for  a  minute  and  a  half, 
proper,  or,  at  least,  excusable,  as  held  by  the 
circuit  court?  Or  was  it  improper,  and  did  it 
put  her  in  contributory  fault,  as  held  by  the 
district  court? 

In  answering  this  question  we  must  have  re- 
gard to  the  well  known  rules  of  navigation. 
Those  chiefly  applicable  to  the  present  contro- 
versy are  rules  19.  21.  23  and  24.  Rev.  btat 
§  4233. 

The  I9th  rule  isas follows:  "If  two  vessels 
under  steam  are  crossing  so  as  to  involve  risk 
of  collision,  the  vessel  which  has  the  other  on 
her  starboard  side  shall  keep  out  of  the  way  of 
the  other."  We  do  not  understand  this  rule  to 
signify,  as  the  circuit  judge  seems  to  have 
thought,  that  the  Britannia  was,  at  all  hazards 
and  m  some  way  or  other,  to  avoid  the  Bea- 
consfield. Such  a  rendering  of  the  rule  would 
dispense  with  all  inauiry  beyond  the  single  one. 
which  vessel  had  the  other  on  her  starboard 
1 38]  *8ide.  The  plain  meaning  of  the  rule  was, 
as  applied  to  the  situation  under  consideration, 
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that  the  Britannia,  which  had  the  Beaconsfield 
on  her  starboard  side,  should  yield  the  path  to 
the  latter,  and  pass  behind  her.  This  reading 
of  the  rule  was  recognized  and  complied  with 
in  the  first  instance  by  the  pilots  of  both  vessel* 
in  signaling  each  other  that  the  BritaDDia 
would  go  astern. 

Rule  21  provides  that  "every  steam  vessel 
when  approaching  another  vessel  so  as  to  in- 
volve risk  of  collision  shall  slacken  her  speed, 
or,  if  necessary,  stop  and  reverse."  This  rule 
was  likewise  obeyed  by  both  ships,  in  that,  so 
long  as  they  were  advancing,  after  having  seeD 
and  signaled  each  other,  they  went  at  a  slow 
rate  of  speed.  Later,  in  the  history  of  the  io* 
cident,  they  both  s'opped  and  reversed.  In  ao 
doing  the  Britannia  was  clearly  obeying  the 
letter  and  spirit  of  the  rule.  Whether  the 
Beaconsfield  was  justified  in  stopping  and  re- 
versing we  shall  presently  consider. 

The  23d  rule  directs  that  "when  by  rule 
19,  one  of  two  vessels  shall  keep  out  of 
the  way,  the  other  shall  keep  her  course,  sub- 
ject to  the  qualifications  of  rule  24."  This  rule 
throws  light  on  the  meaning  of  the  19th  rule, 
and  confirms  the  view  that  the  latter  rule  means 
that  the  vessel  having  the  other  on  her  star- 
board shall  yield  the  way  or  path  to  the  other, 
and  it  further  provides  that  the  latter  vessel  not 
only  may  but  must  keep  on  her  course,  except 
as  qualified  by  the  24th  rule.  That  rule  is  as 
follows:  "In  construing  and  obeying  these 
rules  due  regard  must  be  had  to  all  dangers  of 
navigation,  and  to  any  special  circumstances 
which  may  exist  in  any  particular  case  render- 
ing a  departure  from  them  necessary  in  order 
to  avoid  immediate  danger." 

As  we  have  seen,  the  Britannia  fulfilled  the 
duty  imposed  on  ber,  by  signaling  that  she 
would  keep  out  of  the  way  and  pass  to  the  stern 
of  the  Beaconsfield,  by  slackening  her  speed, 
and,  finally,  by  stopping  and  reversing.  Iler 
only  fault  was  in  overlooking  or  disregarding 
the  effect  of  the  wind  and  tide,  so  that  when 
she  endeavored  to  swim;  to  the  starboard,  she 
was  unable  to  do  so  with  reasonable  quickness. 

But  did  not  the  Beaconsfield  manifestly  de- 
part from  and  *disobey  rule  23  in  not  [iL39 
keeping  her  course,  and  thus  avoiding  collision? 
Her  excuse,  in  application  of  rule  24,  is  that  the 
Britannia,  after  having  signaled  that  she  was 
going  astern,  did  not  appear  to  be  doing  so,  and 
thatlhis  erratic  behavior  justified  the  Beacons- 
field in  stopping  and  reversing.  But,  as 
already  stated,  the  pilot  of  the  Beaconsfield  was 
well  aware  of  the  existence  of  the  counter  cur- 
rent against  which  the  Britannia  had  to  con- 
tend in  changing  her  course  to  the  starboard, 
and  if  we  are  obliged  to  impute  fault  to  the 
Britannia,  in  not  having  foreseen  and  provided 
against  that  current,  so  we  must  likewise  blame 
the  Beaconsfield  for  overlookmg  the  effect  of 
such  current  in  delaying  the  movement  of  the 
Britannia  to  the  start)oard.  The  course  of  the 
Britannia  was  precisely  what  might  have  been 
anticipated,  after  her  first  and  only  fault,  and 
did  not,  in  our  judgment,  warrant  the  Bea- 
consfield in  disregarding  the  Injunctions  of  the 
23d  rule,  which,  if  obeyed,  would  havepr»> 
vented  the  collision. 

We  think  there  was  likewise  fault  in  the  to- 
tion  of  the  Beaconsfield  in  remaining  motion- 
less for  a  minute  and  half,  in  full  view  of  the 
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tardy  motion  of  the  BritanDia  in  getting  astern. 
This  is  sought  to  be  excused  by  the  fact  that 
her  pilot  feared  certain  rocks,  or  a  rocky 
bottom,  which  were  not  far  from  the  place 
•where  bis  vessel  was.  The  actual  existence  of 
such  rocks  or  rocky  bottom  was  somewhat  in 
dispute;  butacceptmg,  as  we  do,  the  statement 
of  the  circuit  court  on  the  subject,  we  cannot 
sustain  the  conduct  of  the  Beaconsfield.  That 
statement  is  that  "a  careful  collocation  of  the 
testimony  of  those  on  both  steamers  and  else- 
where, assisted  by  elaborate  plotting  on  the 
chart,  indicates  that  the  probabilities  are  that 
the  Britannia  would  have  passed  astern  of  the 
Beaconsfleld  if  the  latter  had  kept  her  head- 
way, even  though  she  straightened  out  siiffl- 
dcntly  to  clear  the  reef  her  pilot  spoke  of,  but 
by  a  very  small  margin  only." 

Stress  is  laid  in  the  argument  for  the 
Beaconsfleld  on  the  11th  fludin&:,  that  "at  the 
time  the  Beaoonsfield  reversed  she  had  ap 
proacbed  so  near  the  New  York  shore  thst,  m 
view  of  her  draft  of  water  and  the  condition 
of  the  bottom  in  that  locality,  there  was  some 
1 40]  risk  of  her  running  aground  ^should 
she  continue  her  way  much  longer  under  her 
port  helm." 

But  the  exigency,  as  shown  by  the  other 
findings,  did  not  require  that  she  should  con- 
tinue her  way  '*mucb  longer."  Had  she  ad- 
vanced one  hundred  and  fifty  feet,  the  col- 
]i»iion  would  not  have  taken  place. 

This  alleged  danger  of  running  air  round  on 
the  New  York  shore,  if  she  continued  her 
course,  was  not  set  up  in  the  thrice  amended 
pleadings,  and  seems,  as  well  as  the  suggestion 
that  there  wore  rocks,  not  shown  on  the  charts, 
on  the  course  the  Beaconsficld  was  ^oing,  to 
have  been  an  aftertliought.  by  way  of  excuse, 
of  the  pilot  of  |hc  Bcaconsfield. 

But  allowing  the  finding  to  Ptand.  it  does 
not  establish  as  a  fact  in  the  oa.se  that  there 
was  any  real  danger  to  the  Beacoostield  in 
keeping  on  her  course  for  the  very  short  dis- 
tance that  would  have  avoided  the  collision. 
Nor  was  it  uccea<iary,  as  the  findings  show, 
that  in  going  on  the  Beaconsficld  should  have 
approached  any  closer  to  the  New  York  shore. 
There  was  plenty  of  time  and  room  for  her  to 
have  changed  her  course  sufficiently  to  have 
avoided  a  nearer  approach  to  the  north  shore. 

As  for  the  other  excuse,  advanced  by  the 
pilot  of  the  Beaconsficld,  that  there  were  rocks 
ahead,  as  already  stated,  it  was  disposed  of  by 
the  learned  judge  of  the  circuit  court,  who, 
when  asked  to  affirmatively  find  that  there 
was  no  reef  of  roclcs  abou?  1500  feet  from  the 
Battery  fiag,  or  in  that  nciglihorhood,  as  testi 
fled  to  by  the  pilot  of  the  Beaconsfifld,  refused 
on  the  stated  ground  that  it  was  ^'immaterial, 
as  by  findings  already  made  the  collision  hap- 
pened well  inside  of  such  point." 

The  thirteenth  finding,  that  "shortly  after 
the  Benconsfield  began  reversinir,  the  Britannia 
commenced  to  swing  to  star1)oard,  a  motion 
which  was  perceived  on  the  Beaconsficld,"  is 
Important,  and  strengthens  the  case  against 
ber.  Seeini?  the  Britannia  at  la^t,  however 
tardily,  taking  the  direction  which  the  rule 
and  the  exchanged  signals  required,  it  was 
misconduct  in  the  Beaconsficld  to  continue  re- 
Tcrsing,  and  to  finally  remain  motionless. 
141]    *It  cannot  be  reasonably  held  that  the 
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81st  finding  was  a  finding  of  fact,  obligatory 
upon  this  court.  It  is  in  these  words:  **Tiie 
conduct  of  those  in  charge  of  the  Beaconsfiehi, 
as  specifically  set  forth  in  the  foregoing  finding, 
does  not  warrant  the  inference  that  there  was, 
on  their  parr,  negligence  contributory  to  pro- 
duce the  collision." 

Of  course,  if  this  were  a  finding  of  fart, 
within  the  meaning  of  the  rule,  it  would  lie 
conclusive  of  the  case,  and  all  the  other  find- 
ings would  become  mere  surplu^ge.  But  it 
is  evident  that  the  learned  judge  did  not  in- 
tend it  to  be  so  regarded.  It  was  plainly 
meant  as  an  additional  conclusion  in  law.  lie 
speaks  of  it  as  *'an  inference  from  the  foregoing 
findings."  Nor  can  we  assent  to  the  proposition 
that  it  is  competent  for  the  judge,  who  is  to 
find  the  facts  for  this  court,  to  shut  us  off 
from  a  consideration  of  the  legal  effect  of  ttte 
other  facts  found,  by  a  conclusive  finding  that, 
in  his  opinion,  a  particular  inference  is  or  is 
not  warranted  by  the  facts  so  found. 

Regarding,  therefore,  this  finding  as  merely 
expressive  of  the  learned  jud/?e*s  view  of  ilio 
legal  conclusion  that  arose  upon  the  faciei  as 
found,  and  giving  reasonable  effect  to  his  find- 
ings of  fact,  we  are  unable  to  concur  in  his 
conclusion. 

The  disrc^rd  by  the  Beaconsfield  of  the 
Britannia's  signal,  her  failure  to  obey  the  rule 
and  keep  her  course,  and  her  supine  nriiii- 
gence  in  remaining  motionh'ss  for  so  lonj:  a 
period,  while  she  saw  the  Britannia  approach- 
ing her.  clearly  put  her  in  fault. 

It  is  argued  that  the  words  "shall  keep  her 
course"  do  not  mean  that  she  shall  inniiitam 
her  speed,  and  Encli^h  cases  are  cited  \o  tl;c 
effect  that  the  rule  does  not  imply  thai  ilie 
vessel  shall  viaintain  the  same  fijtttil.  If  this 
is  all  that  is  meant  in  the  cases  i  itid,  and  we 
so  read  them,  we  hove  no  reason  to  distJirrce 
with  them,  and  they  do  not,  in  the  6ll;:hie?=t 
degree,  impugn  our  reasoning.  But  if  tUo 
conicMtion  i.s,  and  if  those  cases  must  be  under- 
stood as  holding  that  a  vessel,  whose  duty  it  it 
to  keep  her  course,  complies  with  that  duty  hv 
reversing  her  enginesand  ceasing  (omoveat  all, 
we  are  unable  to  concur  in  such  a  view.  It  is 
iDConsist4.'nt  with  both  the  words^and  the[14l5 
sense  of  the  rule.  A  ve«5sel  which  voluntniily 
becomes  motionless  cannot  properly  l>e  .«aid  to 
keep  her  course.  The  word  "course,"  both 
from  its  ctymolosy  and  the  priinarj'  meanin:; 
given  to  itby  lcxicograf>h(T.s.  siL'nilles  a  run- 
ning or  moving  forward — a  continuous  pro- 
gres.sion  or  advance. 

The  collocation  of  the  rule,  and  its  direct 
references  to  rules  17.  19,  20,  and  2*2.  ]>lainly 
point  to  the  meaning  that,  while  the  other 
vessel  must  keep  out  of  the  way,  the  pref**rred 
vessel  shall  not  interfere  wiih  or  thwart  ilio 
movements  of  such  other  vessel  by  briniiin;!  a 
new  element  into  the  calculation,  which  would 
be  done  if,  instead  of  pursuing  her  course,  she 
stopped  her  headway.  It  is  not  meant  that 
some  exigency  or  obvious  danger  miuht  not 
justify  her  in  checking  her  speed,  and  even  ia 
stopping  altogether.  But  such  a  case  is  pro- 
vided for  in  the  24th  rule.  As  we  have  seen, 
no  such  exigency  is  found  to  have  existed  ia 
the  present  case. 

We  arc  relieved  from  any  force  there  may 
be  in  the  suggestion    hat  we  ought  to  follow 
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the  coDstruction  supposed  to  have  been  put 
upon  this  rule  by  the  English  courts,  in  order 
that  there  should  be  no  differeuce  between  the 
courts  of  the  two  countries  in  construinc  the 
same  rule,  hy  the  Act  of  August  19,  1890  (26 
Stat,  at  L.  2^27)  which  declares  that  the  rule 
shall  be  lead  as  follows:  *'  Where  by  any  of 
these  rules  one  of  two  vessels  is  to  keep  out  of 
the  way,  the  other  shall  keep  her  course  and 
tpeed."  It,  however,  appears  thut  thi<)  Act 
awaits  the  proclamation  of  the  President  to 
beconoe  operative. 

The  case  of  The  Iforthfield  dt  The  Hunter  is 
applicable  to  the  present  question  in  re^rurd  to 
the  management  of  the  Beaconsfitld.  There, 
the  Northfleld,  a  Staten  Island  ferry-bont,  had 
left  her  slip  to  go  to  west  of  Governor's  Island, 
and  was  swinging  round  from  south  to  south- 
west. The  Hunter  was  coming  down  the 
Isorlh  river  and  heading  south  to  go  down 
west  of  Governor's  Island.  The  vessels  were 
therefore  in  similar  positions  in  respect  to  each 
other  as  the  vessels'in  the  present  case.  The 
District  Court  for  the  Southern  District  of 
Mew  York  held,  per  Blatchford,  J,,  as  follows: 
*•  Under  the  circumstances,  the  Nortbfield  had 
the  Hunter  on  her  own  starboard  side,  and  it 
143]  was  the  duty  of  *the  Northfleld,  under 
the  rule,  to  *keep  out  of  the  way'  of  the  Hunter. 
It  wase(jually  the  duty  of  the  Hunter  *  to  keep 
hir  course.'  TIjc  Northfleld  ported  her  helm 
to  a  sullioicut  extent  to  enable  her  to  pass  safely 
under  the  sieru  of  the  Hunter.  When,  how- 
ever, the  Hunter  was  about  three  hundred 
vuids  distant  from  the  Northfleld,  instead  of 
k<»'j»inir  her  course,  she  stopped  her  engines. 


probably  her  fault  did  not  contrit>«ite  to  the 
disaster,  but  that  it  could  not  have  done  to. 
Obedience  to  the  rule  is  not  a  fault,  even  If  a 
different  course  would  have  prevented  the  col- 
lision. .  .  .  Masters  are  bound  to  obey  tbe 
rules  and  entitled  to  rely  on  the  assumption 
that  they  will  be  obeyed,  and  *should  [144 
not  be  encou raided  to  treat  the  exceptions  as 
subject  of  solicitude  rather  than  the  rules." 

In  Crockttt  v.  The  Isaac  Newton,  59  U.  S.  18 
How.  581  [15:  492],  it  was  said  by  Mr,  Jvsticg 
Curtis:  "It  must  be  remembered  that  the 
general  rule  is,  for  a  sailing  vessel  meeting  a 
steamer,  to  keep  her  course  while  the  steamer 
takes  the  necessary  measures  to  avoid  a  col- 
lision; and  though  this  rule  should  not  be  ob- 
served when  the  circumstances  are  such  that 
it  is  apparent  its  observance  must  occasion  a 
collision,  while  a  departure  from  it  will  pre- 
vent one,  yet  it  must  be  a  stroni?  case  which 
puts  the  sailing  vessel  in  the  wrong  for  obey- 
ing the  rule.  But  the  duty  of  the  steamer,  lo 
port  her  helm  and  go  to  the  starboard  impliea 
a  correlative  obligation  of  the  ship  to  keep  her 
course."  See  also  Sears  v.  The  Scotia,  81  U. 
S.  14  Wall.  ISl  [20:  823]. 

"It  is  the  duty  of  a  steamer  to  keep  out  of 
the  way  of  a  sailing  vessel  when  they  are  ap- 
proachmg  in  such  dire?'tir.n«»  as  to  involve  a 
risk  of  collision.  The  coi relative  obligation 
rests  upon  the  sailing  vessel  to  k»*ep  her  course, 
and  the  steamer  may  be  managed  upon  the  as- 
sumption that  she  will  do  so."  Luditig  v.  T'he 
Free  Stale,  91  U.  S.  200  [23:2991. 

It  is  true  that  some  of  the  cases  just  cited 
were  cases  wherein   the  vessel  whose  duty  it 


It  i^  quite  clear  that   if  the  Hunter  had  not   was  to  keep  her  course  was  a  sailing  vi'«-il,  yet 


stopped  at  all,  but  had  kept  her  course,  the 
Northfleld  would  have  passed  safely  under  the 
pi<  rn  of  the  Hunter.  The  8topt»ing  by  the 
Hunter  was  the  cause  of  the  colliFion."  Dis 
posinir  of  the  excuse  set  up  by  the  Hunter  for 
her  flopping,  that  her  navigator  assumed  that 
the  Northfleld  was  intending  to  pass  ahead  of 
the  Hunter  rather  than  astern  of  her,  the 
learned  judi^e  said:  "  In  so  assuming  they 
took  the  risk  of  bdng  wrong  in  the  assuni})- 
tlou."  4  Den.  112.  This  case  was  afliniied  in 
the  circuit  court,  and  also  in  this  court,  in 
wLiiehtbis  language  was  use<l:  '*The  ofTuers 
of  the  tuc  perfectly  understood  that  under  the 
rule  it  was  their  duty  to  keep  the  tug  on  its 
cmrse.  The  officers  of  each  vessel  had  the 
ri^iht  lo  assume  that  the  other  vessel  would  do 
its  duty,  and  to  make  their  course  and  keep 
their  a|)eed  on  that  assumption."  Hutchinson  v. 
ne Northfleld,  Rf^ported  only  in  U.  S.  Sup.  Ct. 
Rep.  24  L.  ed.  680,  681.  In  the  case  of  Jones 
▼.  Slnuson  ("  T/ie  Elizabeth  Jonci')  112  U.  8. 
552  [28:  815],  it  was  said:  "Conceding  it  to 
have  been  the  duty  of  the  Willis,  under  the 
rule,  to  keep  out  of  the  way  of  tlie  Jones,  it 
was  equally  the  duty  of  the  latter  not  to  baffle 
4>r  prevent  the  efforts  of  the  Willis  to  that  end. 
Her  departure  from  the  rule  that  she  should 
keep  her  course  cannot  be  justiHed,  because 
there  were  no  special  circumstances  in  such 
departure  necessary  in  order  to  avoid  imme- 
diate danger." 

In  Belden  v.  Chase,  150  U.  S.  690  [37: 1227], 
it  was  said:  "It  is  a  settled  rule  in  this  court 
that  when  a  vessel  has  committed  a  positive 
breach  of  statute  she  must  show  not  onlv  that 
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the  principle  involved  is  the  same  in  the  case 
of  two  steamships  crossing,  where  it  is  the 
duty  of  the  one  who  has  the  other  on  her  star- 
board bow  to  keep  out  of  the  way  of  the  other, 
and  of  the  latter  to  keep  on  her  course. 

The  conclusion  reached  is  tlie  same  as  that 
arrived  at  in  the  district  court,  ami,  according- 
ly, we  reverse  the  three  decrees,  and  remand 
the  cause*<  to  the  circuit  court,  with  directions 
to  enter  decrees  in  accordaiice  with  this  opin- 
ion, that  both  vessels  were  in  fault,  and  the 
damages  should  be  divided.     Reversed, 

Mr.  Justice  Brown  (with  whom  was  Mr. 
Justice  Jackson)  dissenting: 

I  cannot  agree  with  the  court  in  holding  the 
Bcaconsfleld  to  have  been  in  fault  for  this  col- 
lision. Her  conduct,  so  far  *from  beiuir  [145 
reckless  or  in  violation  of  the  rules  of  good  sea- 
manship, appears  to  me  to  have  been  character- 
ized by  an  excess  of  prudence,  which,  even  if 
it  were  an  error,  was  not  a  fault  for  which  I 
would  willingly  condemn  her.  This  court 
has  had  frequent  occasion  to  hold  steamers 
liable  for  too  great  speed.  This  is  the  flrst  in 
which  we  have  condemned  one  for  too  little. 
Indeed,  cases  in  which  steamers  have  been 
held  liable  for  not  maintaining  their  speed  arc 
extremely  rare,  both  in  this  country  and  in 
England:  and.  if  any  such  exist,  I  think  they 
will  be  confined  to  those  wherein  tugsdescend- 
ing  a  river  with  tows  have  been  held  in  fault 
for  stopping  and  allowing  their  tows  to  spread 
out  in  the  path  of  ascending  vessels.  It  seems 
to  me  that  the  conclusion  that  the  Beaconsfield 
was  Id  fault  for  stopping  and  reversing  can 
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onlv  b€  reached  by  ignoring  the  most  vital 
fiiHlings  of  fact  with  respect  to  her  conduct, 
and  proceeding  upon  the  theory  (hat,  because 
the  collision  would  not  have  happened  if  she 
bad  kept  her  speed,  it  was  necessarily  a  fault 
tliat  site  had  not  done  so. 

The  findings,  so  far  as  they  bear  upon  the 
questions  at  issue,  are  as  follows: 

5.  **.  .  .  When  about  midway  between 
Diamond  Reef  and  the  New  York  piers  she 
saw  the  Britannia  as  the  latter  came  clear  of 
Castle  William,  and  blew  a  single  whistle  to 
her.  The  Beaconsfield  was  then  heading 
about  W.  N.  W.  or  W.  by  N.  The  full  speed 
of  the  Beaconsfield  was  between  nine  and  ten 
knots,  with  fifty-six  revolutions.  At  this  time 
her  engines  were  moving  under  an  'easy 
ahead/  with  thirty  revolutions,  which  would 
make  her  speed  through  the  water  about  five 
knoU>.  The  retardation  due  to  the  action  of 
the  wind  and  to  that  of  the  flood  eddy  (de- 
scribed in  the  4th  finding)  greatly  reduced  her 
speed  over  the  ground  as  she  came  within  the 
influence  of  the  eddy  to  considerably  less  than 
four  knots.  .  .  .  While  getting  clear  of 
the  bottom,  and  with  her  engines  at  full  speed, 
she  [the  Britannia]  blew  a  single  whistle  to  the 
Beaconsfleld.  The  whistle  of  the  Beaconsfield 
referred  to  in  the  5th  finding  was  neither  heard 
Dor  seen  on  the  Britannia,  but  the  latter's 
whistle,  given  while  getting  clear  of  the  bot- 
tom, was  beard  on  the  Beaconsfleld,  and  taken 
to  be  an  answer  to  her  own  signal.  At  the 
time  the  Britannia  thus  signaled  the  distance  he 
tween  the  steamers  was  not  quite  half  a  mile." 

8.  *• .  .  .  While  getting  clear  of  the  bot- 
tom, and  with  her  engines  at  full  speed,  she 
(the  Britannia)  blew  a  single  whistle  to  the 
Beaconsfield.  The  whistle  m  the  Beaconsfield 
referred  to  in  the  fifth  finding  was  neither 
heard  nor  seen  on  the  Britannia,  but  the  latter's 
146]  whistle,  given  while  getting  *clear  of 
tlie  bottom,  was  heard  on  the  Beaconsfleld,  and 
taken  to  be  an  answer  to  her  own  signal.  At 
the  time  the  Britannia  thus  signalled,  the  dis- 
tance between  the  two  steamers  was  not  quite 
half  a  mile." 

9.  "  After  clearing  the  bottom  the  Britannia 
ported  and  hard  a- ported  her  helm,  but  her 
bow  while  in  the  ebb  tide  near  Governor's 
Island  did  not  swing  to  starboard,  but,  on  the 
contrary,  did  for  a  brief  space  take  a  slight 
but  perceptible  swing  to  the  westward." 

10.  •*  When  the  Beaconsfield  blew  her  flrst 
whistle  her  wheel  was  put  to  port  a  little  and 
kept  steady  a- port,  and  under  her  slow  engine 
she  drew  ahead,  her  head  inclining  a  little 
toward  the  New  York  docks.  A  careful  watch 
was  kept  on  the  movements  of  the  Brilonnin, 
and  it  was  observed  not  only  that  she  did  not 
awing  to  starboard,  but  also  that  she  was 
showing  a  little  more  of  her  starboard  side  to 
the  Beaconsfield;  thereupon  those  upon  the 
Beaconsfield.  while  still  about  four  lengths 
from  the  Britannia,  blew  another  sincje 
whistle,  and  hearing  no  answer  put  their  wher] 
bard  a- port,  and  stopped  and  reversed  full 
speed.  Her  engines  were  kept  reversed  until 
her  headway  was  stopped.  Then  her  engines 
were  stopped,  and  at  the  time  of  the  collision 
•he  was  nearly,  if  not  quite, dead  in  the  water." 

11.  "4t  the  time  the  Beaconsfleld  reversed 
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she  had  approached  so  near  the  New  York 
shore,  that  in  view  of  her  draft  of  water  and 
the  condition  in  the  bottom  of  that  locality, 
there  was  some  risk  of  her  running  aground 
should  she  continue  her  headway  much  longer 
under  her  port  helm.  At  that  time  the  Britan- 
nia, not  yet  swinging  to  the  eastward,  was 
beading  so  as  to  cross  the  bows  of  the  Beacons- 
field, had  advanced  over  a  considerable  part  of 
the  distance  which  separated  them  when  she 
blew  her  first  whistle,  and  was  manifestly  com- 
ing into  the  northern  part  of  the  channel." 

12.  "This  second  whistle  from  the  Beacons- 
field was  not  heard  on  the  Britannia.  The 
latter  also  blew  a  second  single  whistle  and 
thereafter  a  third,  neitherof  which  was  seen  or 
heard  on  the  Beaconsfield." 

13.  **  Shortly  after  the  Beaconsfield  beffan 
reversing,  ♦the  Britannia  commenced  to  [14-7 
swing  to  starboard,  a  motion  which  was  per- 
ceived on  the  Beaconsfield." 

14.  "  The  captain  of  the  Britannia  had  no- 
ticed that  she  did  not  swing  as  promptly  as 
he  had  expected  after  clearing  the  bottom,  and 
after  she  did  begin  to  swing  he  saw  that  she 
needed  to  come  more  to  starboard,  and  that  the 
ships  for  some  reason  did  not  get  clear  of  each 
other;  and,  differing  from  the  pilot  as  to  the 
chance  of  clearing  the  Beaconsfield  if  he  kept 
on,  he  gave  the  order  to  reverse  his  engines; 
thereafter  he  let  go  his  port  anchor  whea 
about  one  hundred  feet  from  the  Beaconsfleld. *• 

24.  "  At  the  time  these  steamers  sighted  each 
other  and  siirnaled,  they  were  crossing  so  as  to 
involved  risk  of  collision,  wifhin  the  meaning 
of  the  19th  rule,  and  the  Britannia  bad  the 
Beaconsfield  on  her  starboard  side." 

25.  *'At  the  time  when  the  Beaconsfield 
stopped  and  reversed,  the  ves.«»els  were  ap- 
proaching each  01  her  so  as  to  involve  risk  of 
collision.  A  prudent  navigator  viewing  the 
situation  at  that  moment  from  the  deck  of  the 
Beaconsfleld  would  have  reached  the  conclu- 
sion that,  if  neither  the  course  of  the  Britannia 
were  altered  nor  her  headway  checked,  collis- 
ion was  imminent  and  inevitable, unless  avoided 
by  some  change  in  the  movements  of  the  Bea- 
consfield." 

26.  '*  The  Britannia's  movements,  visible  to 
the  Beaconsfield,  were  not  in  accordance  with 
the  single  whistle  she  bad  blown,  but  were 
such  as  to  create  a  natural,  reasonable,  and 
strong  apprehension  of  collision  in  those  iu 
charge  of  the  Beaconsfield,  and  they  were 
thereby  justified  in  taking  the  statutory  pre- 
caution to  avoid  risk  of  collision,  which  is  pre- 
scribed by  t)ie  21st  rule  for  a  vessel  approach- 
ing another  vessel  so  as  to  involve  risk  of 
collision." 

Although  the  collision  occurred  in  Novem- 
ber, 1886,  after  the  Revised  International  Reg- 
ulations, adopted  by  Act  of  Congress  of  March 
8,  1885  (28  Stat,  at  L.  438)  took  effect,  the  case 
was  treated  by  court  and  counsel  as  covered 
by  the  rules  prescribed  in  Revised  Statutes, 
section  41^8,  which  do  not.  however,  differ 
materially  from  the  Revised  Regulations. 

In  connection  with  the  above  findings,  the 
following  rules  are  pertinent: 

*Rule  19.  "  If  two  vessels  under  8teamri48 
are  crossing  so  as  to  involve  risk  of  coHisioo* 
the  vessel  which  has  the  other  on  her  owo  itar- 
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board  side  shall  keep  out  of  the  way  of  the 
other." 

21.  "  Every  steam  yessel,  when  approachiDg 
another  vessel,  so  as  to  involve  risk  of  collis- 
ion, shall  slacken  her  speed,  or,  if  necessary, 
stop  and  reverse." 

23.  "  \VTiere,  l)y  rules  17,  19.  20.  and  22, 
one  of  two  vessels  shall  keep  out  of  the  way, 
the  other  shall  keep  her  course,  subject  to  the 
qualifications  of  rule  24." 

24.  "  In  construing  aud  ol)eying  these  rules, 
due  regard  must  be  had  to  all  dangers  of  navi- 
galion,  aud  to  any  special  circumstances  which 
may  exist  in  any  particular  case  rendering  a 
departure  from  them  necessary  in  order  to 
avoid  immediate  danger." 

Two  questions  are  naturally  raised  by  the 
above  findings:  (1)  Whether  the  obligations 
imposed  upon  the  privileged  vessel  by  rule  23, 
to  "  keep  her  course."  also  ohligcsher  to  main- 
tain her  speed.  (2)  Granting;  that  it  does, 
whether  this  requirement  applied  to  the  Bea- 
consfield  under  the  peculiar  circumstances  of 
thin  case. 

(1)  The/r«^  proposition  depends  upon  what 
Is  meant  by  keeping  the  course  of  a  vessel.  The 
word  "course,"  as  used  in  this  connection,  is 
defined  by  the  lexicographers  as  follows:  By 
Webster,  as  "  progress  from  poiut  to  point 
without  change  of  direction;  any  part  of  a 
progress  from  one  place  to  another,  which  is 
in  a  straight  line  or  in  one  directiou."  By 
Worcester,  as  *  the  track  or  line  of  motion; 
direction  in  which  motion  takes  place."  And 
by  the  Imperial  Dictionary,  as  **  the  direction 
of  motion;  the  line  in  which  a  body  moves;  as 
what  course  shall  the  pilot  steer;  the  course  of 
a  projectile  through  the  air." 

Now,  unless  we  are  to  give  to  the  word 
"course"  a  meanin;^  quite  different  from  that 
given  by  the  grammarians,  we  must  hold  that 
the  steamer  discharged  her  obligation  to  "keep 
her  course"  by  keeping  steadily  in  thedireclion 
in  which  she  had  been  previously  going.  But 
we  arc  not  without  authority  upon  this  point. 
In  the  case  of  The  Beryl,  which  was  a  collision 
in  the  North  Sea  between  the  steamship  Abeona 
140] and  the*steamship  Beryl,  the  two  vessels 
were  approaching  each  other  at  right  angles, 
the  Beryl  being  upon  the  starboard  side  of  the 
Abeona.  The  Abeona  admitted  that  the  Beryl 
kept  her  course,  but  claimed  that  she  kept  it 
too  long,  directly  the  contrary  of  the  claim 
made  by  the  Britannia  in  this  case.  The  B^^ryl 
eased  her  engines  from  a  quarter  to  half  a  mile 
distant  from  the  Abeona.  It  was  held  by  the 
admiralty  court  (9  Prob.  Div.  4)  that  although 
the  obligation  to  keep  her  course  was  appli- 
cable, yet  the  Beryl  was  bound  not  to  disregard 
the  obligation  of  the  other  article  to  slop  and 
reverse,  if  necessary  to  avoid  a  collision,  and 
that  both  articles  were  applicable  to  the  case. 
The  admiralty  court  held  that  the  Beryl  did 
act  in  time  in  stopping  her  engines,  but  on  ap- 
peal to  the  court  of  appeals  the  case  was  re- 
versed (9  Prob.  Div.  137, 140  142.  144)  and  the 
Beryl  held  to  be  in  fault,  not  for  failing  to  main- 
tain her  speed,  but  for  failing  to  stop  and  re- 
verse her  engines  in  due  time.  In  delivering  the 
opinion  of  the  court,  Brett,  Master  of  the  Bolls, 
observed:  "It  was  suggested  to  us  to  day  that 
'  keeping  her  course'  meant  keeping  her  course 
at  the  same  pace  at  which  she  was  going  before 
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she  was  called  upon  to  obey  this  rule.  But 
keeping  her  course  means  that  she  is  to  keep 
on  the  same  direction  as  before:  it  has  nothing 
to  do  with  the  question  of  speed.  .  .  .  The 
Abeona  was  bound  to  get  out  of  the  way  of 
the  Beryl;  the  moment  that  rule  applied  to  the 
Abeona,  article  22  applied  to  the  Beryl,  namely, 
to  keep  her  course.  .  .  .  The  Abeona  did 
everything  that  was  wrong;  and  then  the  ques- 
tion arises,  did  the  Beryl  break  any  of  tJie 
rules?  She  kept  her  course,  and  when  she 
saw  that  the  Abeona  was  not  doiner  her  duty, 
she  whistled.  .  .  .  Seeing  the  Abeona  was 
still  keeping  on,  she  whistled  again  and  slack- 
ened her  speed.  The  first  question  upon  that 
is  this:  Were  the  circumstances  such  then 
that  there  was  risk  of  collision  ?  The  vessels 
were  at  a  distance  of  from  a  quarter  to  half  a 
mile.  At  that  time  the  ofilcer  of  the  Beryl 
slackened  his  speed." 

Bo  wen,  X^wd  Justice,  observed:  "It  hat 
been  stiggested  that  the  expression  '  keep  her 
course*  used  in  article  22  refers  to  the  speed  of 
the  vessel  as  well  as  to  the  direction  of  her  head, 
*but  this  is  an  untenable  argument.  In  [  1 50 
article  18  we  find  the  words  *  stop  and  reverse 
if  necessary,'  which  obviously  are  intended  to 
point  out  that  the  vessel,  when  it  is  necessary, 
is  to  do  more  than  simply  slacken  her  speed. 
It  may,  however,  be  a  matter  of  consideration 
whether  *if  necessary'  is  to  be  construed  as 
tneaning  if  it  is  actually  necessary,  or  only  if 
the  captain  should  reasonably  think  that  a 
necessity  has  arisen;  but  even  if  we  were  to 
take  the  latter  as  the  construction  most  favor- 
able to  the  master  of  the  Beryl,  the  answer  of 
our  assessors  to  the  question  put  to  them, 
which  the  Master  of  the  Rolls  has  already  re- 
ferred to,  puts  him  clearly  in  the  wrong,  and 
obliges  us  to  hold  that  the  Beryl  was  fuso  to 
blame  for  this  collision." 

Fry,  Lord  Justice,  was  of  the  same  opinion, 
and  thought  that  the  Beryl  should  have  stopped 
and  reversed  earlier  than  she  did. 

This  case  is  not  only  inconsistent  with  the 
opinion  of  the  court  in  the  case  under  consid- 
eration, but  is  absolutely  the  reverse  of  it. 

In  view  of  the  fact  that  these  rules  are  in- 
ternational and  have  been  pronounced  by 
this  court  to  be  a  branch  of  the  international 
law  {Sears  v.  The  Scotia,  81  U.  S.  14  Wall. 
170  [20:  8221)  it  is  of  the  utmost  importance 
that  the  same  construction  should  be  placed 
upon  them  by  all  courts  upon  which  thev  are 
obligatory,  and  the  fact  that  the  courts  d  the 
country  in  which  they  were  first  adopted  has 
given  them  a  certain  construction  is  a  cogent 
argument  in  favor  of  a  similar  construction 
elsewhere.  There  is  a  peculiar  propriety  in 
its  application  in  this  case  in  view  of  the  fact 
that  the  Beaconsfield  was  a  British  vessel,  and 
its  officers  presumably  acquainted  with  the 
law  of  their  flag.  The  only  case  to  the  con- 
trary to  which  our  attention  has  been  called  is 
that  of  The  Aorthfuld  d  The  Hunter,  4  Ben. 
112,  in  which,  however,  no  such  general  rule 
of  construction  was  laid  down.  But,  under 
the  peculiar  circumstances  of  that  case,  to 
which  I  shall  advert  hereafter,  as  distinguish- 
ing it  from  the  case  under  consideration,  it  was 
held  that  the  privileged  vessel  was  io  fault  for 
stopping  and  reversing. 

*(2)  But,  whatever  be  the  interpretatioD[  151 
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of  this  rule,  it  seems  to  me  clear  that,  under  the 
circuinstnnces  of  the  particular  case,  the  Bea 
conslield  was  guilty  of  no  fault  in  stopping  and 
reversing.  It  \\  ill  not  for  a  momoDt  be  claimed 
that  a  steamer  is  bound  to  keep  up  her  speed, 
if  bcr  master  can  see  that  by  so  doing  she 
must  inevitably  be  brought  into  collision  with 
the  other  vessel.  He  is  not.  by  a  persistent 
adherence  to  any  rule,  at  liberty  to  thrust  him- 
81  If  directly  in  the  path  of  an  approaching  ves- 
feel.  There  is  certainly  a  point  in  every  case 
beyond  which  he  is  not  bound  to  proceed.  The 
obligation  to  avoid  a  collision,  if  it  be  possible  to 
do  so,  must  be  read  into  and  made  a  part  of  all 
Biecring  and  sailin*!  rules  and  is  specially  provid- 
ed for  in  rule  24,  that  "in  construing  aud  obey- 
ing these  rules  due  regard  must  be  had  to  all 
dangers  of  navigation  and  to  any  special  eircum- 
siances  which  may  exist  in  any  particular  case 
rendering  a  departure  from  them  necessary  in 
order  to  avoid  immediate  danc:er."  There  is 
no  rule  of  more  general  observance  than  that 
which  requires  sailing  vesst  Is  to  keep  their 
course  when  approaching  a  steamer,  and  yet  in 
Miner  v.  Th^  Sunuyside.  91  U.  S.  208  1 23: 302], 
t  sailing  vessel  was  condemned  for  pirsislently 
adhering  to  the  rule  and  running  down  a  steam 
lug,  wliicb  lay  motionless  upon  the  water,  al- 
though the  latter  was  conceded  to  bo  in  fault 
for  not  gel  ting  out  of  her  way.  "Nc^'lii-i  ncc 
more  manifest,"  said  Mr.  Justice  ClilToid, 
''culpable  or  iudefeu.siblc.  in  view  of  the  cir- 
rumstances,  is  seldom  exhibited  in  conirover- 
si«s  of  this  character;  and  the  only  excuse 
olVered  fi)r  it  is,  that  the  18th  sailini^  nile  ]>ro- 
vidcs  that,  whore  one  of  two  ships  is  reipiircd 
tc'  keep  out  of  the  way,  the  other  shall  keep  her 
roiirse;  entirely  overloukinir  the  fact  that  the 
maU'lHte  of  that  rule  is  declared  by  the  rule  it- 
s<'lf  to  be  subject  lo  the  gualitica'ion"  of  rule 
24.  See  aNo  Crockett  v.  jyir  hiin^  \eirion,  59 
U.  S.  18  How.  581  [15:492];  The  !.a\c  St. 
Clnir  v.  The  Underwriter,  L.  H.  2  Ai)p.  Ca«.  :;89. 

So,  rule  28,  which  requiri  s  the  privili-ired 
i«teamcr  to  keep  her  course,  must  like  all  others, 
l)e  read  in  connection  with  rule  21,  that  every 
sieam  vessel  when  approaching  another  vessel 
so  as  to  involve  risk  of  collision  shall  slacken 
her  speed,  or.  if  necessarv,  stop  and  reverse. 
152]  *This  case  i  hen  reduces  itself  to  the  ques- 
tion whether,  at  the  time  the  order  was  given 
upon  the  I5earon.«field  lo  stop  !ind  reverse,  the 
n)a*;ter  hid  a  right,  io  the  exercise  of  a  reason- 
able juiigmcnt  to  suppose,  that,  if  he  persisted 
in  iiis  speed,  a  collision  was  probable — in  other 
words,  had  he  reason  to  believe  there  was 
a^'F/?/7^r  of  collision?  The  seciueucc  of  events 
after  the  sieamerscame  in  sight  of  each  oilier, 
\vi  appears  from  the  findings,  was  as  follows: 

When  about  midway  between  Diamond  Koef 
and  the  New  York  piers  she  (the  lieaconsfield) 
saw  the  Britannia  as  the  latter  came  clear  of 
( -astle  William  and  blew  a  single  whistle  to  her. 
Owing,  probably,  to  a  strong  wind  then  blow- 
inix  from  the  west  (about  22  miles  an  hour) 
this  whistle  of  the  Beaconslicld  was  not  heard 
upon  the  Britannia.  The  latter,  however, 
while  getting  clear  of  the  bottom  and  her  en- 
gines at  full  speed,  blew  a  Fingle  whistle  to  the 
Beaconstield,  which  was  heard  and  taken  to 
be  an  answer  to  her  own  signal.  At  this  time 
the  vessels  wore  not  quite  half  a  mile  apart. 
Although,  after  clearing  the  bottom,  the  Brit- 
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annia  ported  and  hard-aported  her  helm,  her 
bow,  while  in  the  ebb  tide  near  Governor's 
Island,  did  not  swing  to  starboard,  but  on  the 
contrary,  for  a  brief  space  took  a  slight,  but 
perceptible  swing  to  the  westward — to  port. 
It  was  seen  upon  the  Beaconsfield,  not  onlr 
that  the  Britannia  did  not  swing  to  starboard, 
but  that  she  was  showing  a  little  more  of  ber 
starboard  side  to  the  Beaconstield;  whereupon 
the  Beaconsfield,  while  still  about  four  lengths 
from  the  Britannia,  blew  another  single  wliLstlo 
and  hearing  no  answer,  put  her  wheel  hard- 
a-port,  and  slopped  and  reversed  at  full  speed 
until  her  headway  was  stopped,  when  her  en- 
gines were  stopped  and  she  remained  motion- 
less in  the  water. 

Was  she  in  fault  for  so  doing?  There  wore 
three  circumstances  calculated  to  excite  the 
apprehension  of  her  master.  (1)  The  Brit- 
annia, instead  of  swinging  to  starboard,  ap- 
peared to  be  swinging  to  port.  That  this  also 
alarmed  those  on  the  Britannia  is  evident  from 
the  fourteenth  finding,  that  after  she  began  to 
swing  her  master  saw  that  she  need(  d  lo  come 
more  to  starboard;  that  the  ships  did  not.  for 
some  reason,  gel  *clear  of  each  01  her,  and, I  1  •%CJ 
differing  in  opinion  from  the  pilot,  hegavi'iiu* 
order  to  reverse  the  engines.  (2)  She  did  not  at 
once  answer  the  Beaeontiel'l  whistle— a  cir- 
cum«;tance  tending  to  show  <'ilhcr  thai  she  did 
not  hoar  it,  or  disregarded  it.  In  view  of  li.e 
fact  that  ihe  .«Jteaniers  were  not  more  than  ten 
or  twelve  hundred  feet  apart,  this  hi!; nee  was 
certainly  jilarming.  (3)  At  this  time,  !•  o,  iho 
Beaconsfield  had  approaclied  so  m-ar  the  New 
York  shore,  that,  in  view  of  her  draft  of  waier 
and  the  condition  of  the  bottom,  there  was 
some  risk  of  her  running  aground,  shuuM  sne 
continue  her  headway  much  longer  undi  r  her 
port  holm.  In  this  condiiion  of  things  wc  aie 
confronted  by  the  25th  afid  20th  findin-js,  xhai 
at  the  time  the  Bi  aconslield  stopped  and  re- 
versed, the  vessels  were  a[»pr()acliuig  so  as  to 
involve  risk  of  collision.  That  a  ])rudent 
navigator,  viewing  the  situation  from  the  «leelc 
of  the  Beaconstield,  would  have  reached  lie; 
conclusion  that,  if  the  course  of  the  Biiianaia 
were  not  altered  nor  her  headway  chcke'l.  a 
collision  was  imminent  and  inevifahlc.  un!«  ss 
avoided  by  some  change  on  the  !  ait  of  iho 
Beaoonsfioid.  An(i  cindincr  20/ that  llie  Brit- 
annia's movements  visible  to  the  BeaoonstieM 
wore  not  in  accordance  with  the  .single  whistle 
she  had  blown,  and  were  such  as  created  a 
natural,  reasonable,  and  strong  apprehension 
of  collision  in  those  in  charge  of  the  Beacons- 
field. Under  these  circumstances  I  agree  wiih 
the  opinion  of  the  court  below  that  the  Bea- 
consfield was  justified  in  taking  the  statutory 
precautions  to  avoid  risk  of  colli-iou  prescrilnnl 
by  the  2l8t  rule,  as  lo  stopping  and   reversim:. 

The  case  of  The  North ffefd  d;  The  Uunter,  i 
Ben.  112,  decided  hy  Judge  Blalchford,  whose 
experience  as  an  admiralty  judge  undoubtedly 
entitles  his  opinions  to  most  respectful  con- 
sideration, is  clearly  distinguishable  fromthia. 
In  that  case  the  Norihfield  was  going  at  a  .speed 
of  from  9  to  10  knots  an  hour,  while  the  Hunt- 
er, the  privileged  vessel,  with  a  schooner  ia 
tow,  was  not  going  more  than  2  knots  an  hour. 
The  master  of  the  Hunter,  who  was  fearful 
that  the  schooner  would  gel  ndrifl  if  any 
extra    strain   should    come    ui>ou    bis    lines, 
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■topped  Lfiveupl.    But  Itie  court  expreasty  ROBERT  L.  WHARTON,    Appt., 

fltida  that  Buch  slnppiag  did  not  occur  in 
l(H]arlieula  pericvli,  but  look  *place  al  a  dEs- 
tuice  from  tbc  Noritifleld  wbicb  would  have 
ennbled  tlie  latlcrcaiil;  lo  bavenvoidpd  ber. 

TlicnnIvexciiBi:for  holding  the  BearousHpld 
fn  (null  is.  that  ber  pllol  nas  bouod  to  knnw 
ibe  exiMcure  of  ibe  eddy,  wbicb  gavi'  ibo 
BrilnoniaH  bow  a  swing  lo  port,  befurc  sbe 
answtml  bet  wheel  10  swing  to  slarbiiaril. 
CoDsiiitrtnc  however,  the  proximity  of  tbe 
two  vc<:EcUat  tbis  lime,  and  Ibe  failure  of  tbe 
nriiBiiMJa  to  prompily  rcspoud  to  tbe  Beaeons- 
liul'i's  whistle,  1  do  uot  tbink  Ibc  pilot  of  the 
lalkr  wnslinund  (o  know  ibe  precise  moment 
uiii  n  tbe  nriiiinntn  would  be^iD  to  ani^wer  her 
hi'lni,  and  ewiug  ber  bow  to  slirhoard.  The 
ve>!.itH  wrre  In  sucli  proximity  Ibot  leconda 
iH'i'iimc  of  the   utmost  iniixtrinnce,  and  tbe 


(See  S.  r.  BepoTter*!  «d.  lU-tTT.) 

Artidm  ^  Conffd- ration— oompact  brliitt» 
Maryland  and  Vitgiuia — appronat  bg  Coil- 
gre»t — hnv  indienteil — right  to  take  of/tter*  in 
Paeomol-e  tavnil — lig'it  of  Virginia  tourt  If 
eonnctfor  taking  oytteri, 

L  Tbe  article!  of  tbe  Contederatloti  *en)  not  d^ 
ilRued  lo  prevent  BrrBaRtnipnU  beiween  ad- 
JolnJa?  8<a(M  to  fuclllmtetbti  free  Inteieounm  at 

It  inijxtrinnce,   aod   llie  atid  procpenty. 

D  tbe  Britannia  lodoexactly  wlial  she  1.    The  romi>act  of  ITHk,  between  the  itates  of 

ousltl  (o  have  done  meant  inevitable  disiisler.  Maryland  and  Vlralnta  wbs  not  proniliiied  bjr 

Tbeca-^oflAe/.-Aunrfrf...  L.  R.  8  App.  Cas.  the  Arttclea  of  Contederatlon,  and  continued  la 

WiP.  BO   far  from  being  an  aulboiily  in  favor  (ullforcearter theaflopiionol theC-nstitntloii. 

.if  Ibepoailion  atsumcd  by  the  court  in   thla  eieeptio  far  b»  inconsistent  with  lu  provlaiona. 

CVfv.  is.as  I   read   it   direelly   tbe  coiilrarj-.  ■■    ThP  approval  bTConnreMrenflera  the  compact 

'I'be  UboDcicIa,  liaTiue  the    Al-iicc-l.orraine  on  "'  "";•  ''^«*een  Maryland  and  Virginia  free  from 

b.rst„rl«ard  aide,  was  rounding  Furo  Pobl  ""*'""""""'  .""ir-r.^J     "^'             '"" 

allbecntrauceoflbetflTnils  of  Medina,  wIko  "^'d.  "ad  prevloniiy  existed, 

■lie  ob^ervi-d  Ibe  Al- ace  Lorraine  al  a  diiUnce  •■,™l,T,",^!™?°°?Ifrn™  .'^T^^.T.Z^..^ 

of  balf  a  mile  and  al>o„l  a  poinlon  ber  alar-  ^^^^^.^  .^^w^n  not  n"  J^r^-  "  b   tSadn  in 

l«.rd  bow.     The    Rboml.la  at  once  put  ber  iU«^.  O^'he  aCloa^;^^^^^^^ 

l;"liii  bnrcl-aport.   but   failed    lo  anxwer  bel  ceedinKs  taken  under  It. 

.>  li,<-l  in  consiquence  of  Ibf  alrons  current  al  j.   The  compact  of  178J  between  Marrland  and 

■,lif    i-iiiranco     of     tbe     straits    (tbe    ancicnl  virgiulu  Kivei  norliflit  loiba  cliiieuBoi  Mary. 

Citrin  iidis).     Sbe  tbcu   blew  her  wliislle  and  iimd  tr>  ii<ib  or  take  onEei*  Id  the   water*  ot 

tl-f-i.ll  anil  rctcrtedhtr  eifff'iirt  at  fnllspei'd,  Pocomolie  Sound. 

and  niw  bell!  lu  bflve  performeil  ber  fiitl duty.  a.   Tbocompactof  ITMbetweenMarvlandondVIo 

Till    Als'.i'c  Lorrinne  Ml  not  fiK  or  tltf  hrr  sinladooiuot  pmenta  court  of  V"lr«iniuf™i» 

.-'i.'j/ii-  K,  but  put  ber  belm  hiirda  port,  and  was  trying  and  mtivli'tlnjr  a  dllz'n  of  Mur.vl:ni<l  tat 

MiiH'libwlbeRhoiiddi  nearly  NUiid-liips.  and  anoff.'nsci'tBiiistilieMBieorvirirlnfnof  inking 

was  lielii  to  bavp  been  io  fnnlt.     I  lltink  llio  o>-^(eni  trom  Pocoin.ike  Sound.  tvUliln  ber  llinlia, 

cn'e  U'lidslo  slinw  ILat  Ibe  Bcacooatield  was  comrury  toasuitiiieol  theetaie. 

rii'ht  io  ber  niBtieuvre  [^  ■  i"'"'] 

I  would  applv  to  this  ease  the  ol)Servalions  '^'^"'^  ''''"■*''  *•  ^-  HI*-     ^^^  ^P^^  "• 

at  tbU  court  (n   tbe   rase  of   Thf  Fatmitn  v  *'^»- 

rnion   Firry  Co.  85  U.    8.  18  Wall.  598.  603  .  ort-.t    t              .  j           .     .  .t.     .-«      i. 

121 ;  «W,  8.1111.  in  n  birb  a  collision  occuneJ  un-  A  PPEAL  from  a  Judgment  of  Ibe  Circuit 

ilcr   soin"wbut   nlmilar  eircuni-laiiees-     "II  is  ^   Court  of  tbe  United  Milieu  for  the  Easlem 

wi.lifthi(MBnhns3elbndartvBnml   instead  of  District  of  VirEltiin.  dismissiDgawritofhHbeat 

.-io,.[.inR  Bbe  would  ha*e  c!u»red  Ibo  steam-  '■"f,!'"^  ™';'  »"{  f""  the  dtscbBTW  of  the  ap- 

=bip.    Thia  mayor  may  not  be  true;  but  if  pel^'nj,  R..l«it  L,  W  barton,  a  ritla-o  of  Mar^v 

irue.  ebe  is  not  In  fault  for  Ibis  error  of  i.tdg-  ''';'''  ''?""  «  Ji'dKn-eiit  of  impriaonnient  tintU 

nient.     It  wns  a  qnealion  wbelher  to  advaoM  »"■'!«  should   be  paid    imposed  upon  him  by 

or  nop  ati.l  bnck.  and  the  en.ergeory  was  so  "?e.<^Minty  Court  of  Accomack  County.  \  If. 

ir.r.]greunbi.i1lierewasi!OiimeloMelibcrate  pifis.  "Ppn  a  conviclion  of  violating  a  law  of 

nr-m  iSeehoiccofmotles  of  escape.    In  such  a  ^'^Bl^'a  in  laktng  oysters,  contrary  lo  ils  pro- 

...oineot  of  sudden  dan.-cr.  caused  bv  Ibe  mis-  biUlums.   from  Pocomoke  sound,  wilbin  ber 

ronduel  of  Ibe  Favoti^a.  tbe  law  will  not  hold  ""'')*■  ,  'iJ''""«';  ,   ,  .    .. 

Ihc   pilot  of   the  Manhas^ct.  acllnn    in   good  The  facts  are  slated  in  tbe  optnion. 

fnitb,  guilty    of  ■    fault    if  il  should  turn  out  iioTW.-A,t..j«rMMi'mof  VnUcdSlaln  rfrmU 

«I  cr  lilt  event  Ibat  be  rbofe  tbe  wrong  means  eourt  ilependtnoi;ruiai(Kaondre«dince..eenoloW 

to  avoid   tbe  collision,  unless  bis  aeaiuriosbip  Emory  t.  Oreenough.  IiUO. 

wnsrlearly  unskillful.     And  Ibis  we  do   not  At  lo  oolorabt*  coiwtyn'net*  lo  enatHr.  tvit  to  b* 

fiiiii  to  be  the  case.     On  tbe  conltarv,   If  there  brovoht:  muidt  n/  tran<!er,  irftcn  no  oi-Je^nnii: tnt^ 

were  error  at  all,  it   was  aucb  a  inislake  of  P™«.'  remlcnce  of  auignnr.av'.-  note  to  li'Douald  r. 

]udi;meut  as  would  likely  be  romraittcd  by  any  8niBlley.7:2a7. 

oueinaimilurperil,"   1  Bcn.aO.8  Blalcbf.  589.  ^iU.Khen}<abtatco,-p,amnuitMxe.andv.-l>ennot: 

I   agree  wilb  tbe  courl  Ibat  tbe  31st  Hoding  "nd  from  ^I^U^r,,. and hvu-hatludoa:whoi mail 

fa  a  r.ndiog  of  la*  and  not  of  fact,  but  1  tlitnk  **  ^j"'"*^'* '""  ^"'"''^  °''''"  "°*' '"  ^""'^  ^'"'** 

il  was  sucb  a  legal  conclusion  u  was  juslifle.l  ' ^,  ^  ^Uqu^tion,  may  U  c»n»i,Urca  on  hobw 

by  Ibe  other  flndings.  cor tius.  aae  note  to  Bi  porta  Carll.B;  288. 

Fortbese  reasons  I  am  of  opinion  that  Ibe  AiinmiptnUon  oiierUofhaiitiuctirtMi.teeoof 

decree  of  ibe  urcuit  court  ahouid  be  amtmed.  to  Luther  r.  Borden,  1&  5U. 

Its  U.  8.           U.  S .  ItooE  3t).                     i2  Mt 
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Meun,  John  Prentiss  Poe»  Atty.  Gen. 
of  Maryland,  Bradley  T.  Johnson  and 
Thomas  S.  Hodson»  for  appellant: 

The  compact  of  1786.  between  Virginia  and 
3IarylaDd,  is  still  a  subsisting  agreement  bind- 
ing upon  and  enforceable  by  each  of  these 
states,  and  the  citizens  thereof,  according  to 
its  true  interpretation,  except  in  so  far  as  some 
of  its  provisions  have  been  superseded  by  the 
Constitution  of  the  United  States. 

Coolcy  .Const.  Lim.  591 ;  Maryland  Act  of  As- 
sembly of  1H56,  chap.  180;  Maryland  Code  Pub. 
Laws.  Jan.1860.  art. 41,  §§  12, 20;  Maryland  Act 
of  1870,  chap.  205;  Act  of  1872,  chap.  292;  Act 
of  1874,  chap.  247;  Act  of  1876,  chap.  198; 
Act  of  1880.  chap.  86;  Act  of  1880,  chap.  445; 
Act  of  1882.  chap.  891;  Act  of  1884,  chap.  76; 
Bevised  code  of  Vir^nia  of  1819,  and  subse- 
quent codes;  2  31adison  Papers,  712;  Holmes 
T.  Jenniion,  89  U.  S.  14  Pet.  571  (10:  694); 
Binnep*s  Case,  2  Bland.  Cb.  126;  State  v.  Hoof' 
man,  9  Md.  28;  Hendricks  v.  Com.  75  Va.  934; 
Delilah  v.  Jacobs,  4  Cranch,  C.  C.  238;  Oeorge- 
town  V.  Alexandria  Canal  Co,  87  U.  S.  12  Pet. 
91  (9:  1012);  Potomac  8.  B.  Co.  V.  Upper  Poto- 
mac S.  B.  Co.  109  U.  S.  672  (27:  1070);  Corfield 
Coryell,  4  Wash.  C.  C.  886;  Bennett  vl  Boggs, 
Baldw.  60;  Bundle  ▼.  Delaware  dk  R,  Canal  Co, 
65  U.  S.  14  How.  80  (14:  83o);  BrUn  v.  Elliot, 
2  Penr.  &W.  49. 

In  view  of  these  decisions  and  of  the  legisla- 
tion of  the  two  states  above  referred  to,  no 
court  would  DOW  hold  the  compact  of  1786  to 
be  invalid. 

But,  besides  this,  the  special  legislation  of 
this  state  for  the  settlement  of  the  boundary 
between  Virginia  and  Maryland,  by  its  terms 
binds  the  state  Id  honor  and  in  law  to  abide  by 
the  compact. 

Act  of  1874,  chap.  247;  Act  of  1876.  chap. 
198. 

A  similar  act  of  assembly  was  passed  by 
Virginia. 

An  award  ascertaining  the  boundary  was 
made  by  two  of  the  arbitrators  in  1877,  and 
was  accepted  by  both  states. 

Md.  Act  of  1878.  chap.  274. 

The  two  states  having  thus  agreed  to  submit 
the  question  of  boundary  to  arbitrators,  and 
having  accepted  the  award  made  by  them, 
then  proceeded  to  obtain  the  consent  of  Con- 
gress. 

This  was  given  by  an  Act  of  Congress  to  be 
found  in  United  States  Statutes  at  Large  of 
1878, 1879,  chapter  196,  page  488.  entitled  "An 
Act  Giving  the  Consent  of  Congress  to  an 
Agreement  or  Compact  Entered  into  Between 
the  states  of  Virginia  and  Maryland.  Respect- 
ing the  Boundary  between  the  two  States." 

Clearly  the  stipulations  in  reference  to  rights 
snd  privileges  under  the  compact  of  1786,  were 
ft  part  of  the  agreement  between  the  states. 

Oreen  v.  BiddU,  21  U.  S.  8  Wheat  86  (5:568); 
Virginia  v.  West  Virginia,  78  U.  8.  11  Wall. 
89  (20:  67). 

Substantially  the  compact  gave  to  the  citi- 
zens of  the  two  states  a  common  right  of  fish- 
ery in  the  Potomac;  a  common  right  of  fishery 
In  any  waters  includes  the  rignt  of  oyster 
fishery. 

Angell,  Tide  Waters,  8  66;  Gould,  Waters, 
S  90  and  note:  Com,  v.  Bailey,  18  Allen,  642; 
^oiilton  V.  Libhey,  87  Me.  472,  69  Am.  Dec 
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67;  Smith  v.  Maryland,  59  U.  S.  18  How.  74 
(16:  270). 

By  a  fair  and  reasonable  construction  of  the 
7th  clause  of  the  compact,  the  right  of  fishing, 
thus  provided  for  includes  the  right  of  fishing^ 
for  oysters. 

By  the  true  interpretation  of  those  parts  of 
such  compact  as  are  still  in  force,  the  citizens 
of  Marvland  now  possess  and  are  entitled  to 
enjoy  freely  a  right  of  fishery  including  the 
right  to  take  ojsters,  in  common  with  the  citi- 
zens of  Virginia,  in  the  Pocomoke  river. 

The  Pocomoke  river,  as  mentioned  in  the 
compact  of  1785,  embraces  what  is  now  com- 
monly called  Pocomoke  sound,  which  is  noth- 
ing but  the  mouth  of  Pocomoke  river. 

Inasmuch  as  the  statute  of  Virginia  under 
which  the  appellant  was  arrested,  indicted  and 
convicted  was  never  adopted  and  enacted  by 
concurrent  legislation  of  Maryland,  as  stipu- 
lated in  the  compact,  it  was  and  is  inoperative 
by  virtue  of  that  compact,  as  against  citizens 
o?  Maryland,  and  therefore,  the  conviction 
thereunder  of  the  appellant,  who  was  and  is  n 
bona  fide  citizen  of  Maryland,  was  illegal  and 
void. 

Hendricks  v.  Com,  76  Va.  989. 

In  that  case  the  court  of  appeals  of  Virginia 
say  that,  by  article  8,  all  laws  and  regulations 
which  may  be  necessary  for  the  preservation  of 
fish  in  the  river  Potomac  or  the  river  Poco- 
moke, within  the  limits  of  Virginia  shall  be 
made  with  the  mutual  consent  and  approbation 
of  both  states.  The  efifect  of  this  article  is  to 
give  to  the  state  of  Virginia  concurrent  juris- 
diction with  the  state  of  Maryland  over  the 
Potomac  from  shore  to  shore,  and  over  that 
part  of  the  Pocomoke  river  which  is  within  the 
limits  of  Virginia,  to  enact  such  laws  with  the 
consent  and  approval  of  Maryland,  as  may  be 
deemed  necessary  and  proper  for  the  preserva- 
tion of  fish  in  said  waters. 

The  demurrer  confesses  the  truth  of  the 
allegations  of  defendant's  plea. 

The  compact  being  operative  and  unrepealed, 
the  facts  stated  in  the  plea  are  true,  and  being 
so,  the  oyster  law  of  Virginia  under  which  this 
indictment  was  found  and  conviction  had,  is 
utterly  void  as  to  citizens  of  Maryland  taking 
oysters  in  Pocomoke  river,  wherever  the  body 
or  water  so  designated  in  the  compact  may  be. 

The  8th  section  of  the  compact  provides  that 
**A11  laws  for  the  preservation  of  fish  or  for 
the  performance  of  quarantine,  in  the  river 
Potomac,  or  for  preserving  or  keeping  open 
the  channel  and  navigation  thereof,  or  of  the 
river  Pocomoke,  within  the  limits  of  Virginia, 
by  preventing  the  throwing  out  of  ballast  or 
of  giving  any  other  obstruction  thereto,  shall 
be  made  with  the  mutual  consent  and  approba- 
tion of  both  states." 

The  legislature  of  Virginia  by  an  unbroken 
series  of  acts,  beginning  with  its  first  oyster 
law  and  extending  down  to  1880,  has  practi- 
cally conceded  to  Marylanders  in  both  riven 
the  same  oyster  rights  as  Virginians. 

Marylanders,  from  time  Immemorial,  en- 
joyed the  right  of  oystering  in  Pocomoke 
sound,  without  molestation,  until  shortly  be- 
fore the  line  was  determined  by  the  arbitrators 
in  1877,  and  located  by  oommiaaioDftis  ftp- 
pointed  by  the  two  states  in  1888. 

Interpreted  then  either  by  the  letter  or  bj 
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the  spirit  of  (he  compact,  there  is  an  entire  mu- 
toality  cr  equality  of  privileges  in  both  rivers. 
for  both  states.  And  all  the  departments  of 
the  government  of  Virginia  have  acted  in  con- 
formity with  this  view  since  the  making  of  the 
compact  io  1785. 

The  compact  and  the  legislnlive  action  of 
Virginia,  aud  the  peaceable cnioyment  of  iheir 
equal  rights  to  tisli  in  Pocnmoke  by  ciiizensof 
Maryland,  was  for  more  than  half  a  century  a 
complete  and  satisfactory  settlement  of  the 
whole  controversy  on  the  lower  Potomac  and 
in  Pocomoke  sound.  The  disputed  location  of 
the  line,  as  to  the  upper  branches  of  the  Po- 
tomac, alone,  kept  the  controversy  open. 

The  renewal  of  controversy  was  not  in  ref- 
erence to  the  old  controversy  as  to  the  line  on 
the  land,  but  grew  out  of  the  oyster  privileges 
on  the  water. 

The  body  of  water  now  known  as  Pocomoke 
sound,  was  known  as  the  Pocomoke  river  at 
the  time  of  the  making  of  the  compact. 

There  is  no  mention  in  any  writer,  nor  any 
tradition  that  Pocomoke  sound  or  river,  east  of 
Watts  island,  was  ever  called  or  known  as 
Chesapeake  bay. 

Where  there  is  any  reasonable  doubt  as  to 
the  meaning  of  a  contract,  the  construction  put 
upon  ic  by  the  parties  themselves,  and,  es- 
pecially, before  any  new  facts  are  developed 
and  while  all  parties  remain  in  the  same  posi- 
tion as  when  it  was  entered  into,  will  be  en- 
titled to  great  weight  and  consideration. 

HrauUy  ▼.  United  States,  90  U.  S.  168  (24: 
022). 

The  oyster  laws  of  Virginia,  from  the  earliest 
law  to  the  days  of  Henry  A.  Wise,  are  a  legis 
lative  concession  and  declaration  both,  that 
"flsh"  include  "oysters,"  and  that  the  8th  sec- 
tion of  the  compact  included  Pocomoke  sound 
or  river. 

To  the  keeping  of  this  compact,  the  faith  and 
honor  of  each  state  was  pledged. 

Both  states  have  had  jurisdiction  in  Poco- 
moke sound,  under  their  own  laws,  of  various 
offenses,  and  Maryland,  as  well  as  Virginia, 
has  exercised  such  jurisdiction  there,  but  she 
has  rightly  abstained  from  attempting  to  en- 
force either  the  Virginia  and  Maryland  oyster 
laws  in  that  part  of  Pocomoke  river  or  sound 
which  lies  in  Virginia. 

The  indictment  must  set  out  that  the  oyster 
law  of  Virginia  alleged  to  have  been  violated 
was  passed  with  the  consent  and  approbation 
of  the  state  of  Maryland  also.  This  it  does  not 
do  and  cannot  do.  as  it  is  not  the  fact. 

8taU  V.  noofman,  9  Md.  28. 

No  conviction  can  be  had  therefore  under 
the  Virginian  statute  against  citizens  of  Mary- 
land for  taking  oysters  in  Pocomoke  sound. 

HendriekBY.  Com.  75  Va.  934. 

Under  the  lOth  section  of  the  compact,  the 
appellant  as  a  citizen  of  Maryland  could  not 
lawfully  be  tried  in  the  courts  of  Virginia  for 
an  alleged  violation  of  its  statute,  but  was  en- 
titled to  be  tried  in  the  courts  of  Maryland  and 
consequently  his  trial  and  conviction  in  Ac- 
comack county  court  was  illegal  and  void. 

10th  section  of  the  compact;  2  Scharf,  His- 
tory of  Maryland,  528;  2  Henry,  Life  of  Pat- 
rick Henrv,  176;  1  Bancroft,  Histo.y  of  Con- 
alitution  of  United  States,  151;  2  Rives, 
Madison.  68;  Va.  Code,  I87a 
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The  compart  provides,  for  "  pirncies.  crimen 
and  offenses"  commroitted  by  Maiylnnriers 
against  Virginians  and  by  Virginians  against 
Marylanders. 

These  aie  to  be  tried  in  the  courts  of  the 
state  of  winch  the  oil'ender  is  a  citizen. 

McCready  v.  Virginia,  94  U.  8.  391  (24: 
2481. 

Messn.  R.  Taylor  Scott.  Atty.  Gen.  of 
Virginia,  James  H.  Fletcher*  Jr.,  Wm. 
A.  Jones  and  W.  R.  Staples*  for  api)el- 
lee: 

The  navigable  waters  and  the  soils  under 
them  within  the  territorial  limits  of  Virginia, 
subject  to  the  restrictions  and  limitations  of 
the  Federal  Constitution,  in  fee  simple  belong 
to  Virginia.  The  commonwealth  can  pro- 
hibit an  acts  which  impair  or  make  less  valu- 
able these  waters  and  the  soils  under  them, 
and  the  statute  under  which  Robert  L.  Whar- 
ton and  Severn  Nelson  were  prosecuted  in  tho 
county  court  of  Accomack  county  is  the  proper 
exercise  of  legislative  power,  and  must  lo 
obeyed  and  conformed  to  by  Marylanders.  It 
does  not  regulate  commerce  nor  does  it  abridge 
or  impair  any  "privileges"  or  "immunity"  of 
interstate  citizenship,  and  is  not  obnoxious  to 
the  compact  of  1785. 

New  OrUans  v.  United  States,  85  U.  S.  10 
Pet.  682  (9:  573);  Afartin  v.  Waddelf,  41  U.  S. 
10  Pet.  410  (10:  1012);  Pollard  v.  Uogan,  44  U. 
8.  8  How.  212  (11:  565);  Smith  v.  Maryland, 
59  U.  8.  18  How.  71-74  (15:  269,270);  Harding 
V.  Jordan,  140  U.  8.  882  (35:  433):  McCready 
V.  Virginia,  94  U.  8.  391  (24:248);  lUinoie 
Cent,  R,  Co,  v.  IHinois,  146  U.  8.  887  (36: 
1018). 

In  construing  and  giving  effect  to  this 
compact  this  court  will  take  judicial  notice  that 
"the  true  boundary  line  between  the  states  of 
Maryland  and  Virginia,  so  far  as  they  are 
coterminous  one  with  the  other,"  has  been  as- 
certained, distinctly  and  accurately  marked 
and  its  courses,  etc.,  formulated  into  statutes 
enacted  by  each  state  and  accepted  and  rati- 
fied by  Congress;  therefore  no  part  of  it  is 
doubtful. 

Va.  Code.  1887,  pp.  59-64,  §  13,  20  8tat.  at 
L.  482;  Virginia's  Oyster  Legislation,  3  Code, 
1819,  p.  814;  Acts  1831,  1832,  chap.  192,  p.  260. 

In  1846.  an  act  was  passed  forbidding  all 
persons  other  than  actual  residents  and  inbat>- 
itants  of  Virginia  from  taking  oysters  in  the 
waters  of  Accomack  county,  except  in  such 
rivers,  and  portions  thereof  as  are  common  to 
Virginia  and  other  states. 

Va.  Code.  1849,  §  12;  Act  of  1852;  Acts  of 
1870;  Acts  of  1874.  chap.  214,  p.  288.  AcU  of 
1874,  1875.  chap.  86,  p.  64. 

In  January  1766,  "Pocomoke  river"  and 
"Pocomoke  bay"  or  "sound"  were  known 
to  be  separate  and  distinct  bodies  of  water,  and 
this  was  known  more  than  a  century  before 
the  compact  of  1785  was  made. 

The  adoption  of  the  Federal  Constitution 
annulled  and  abrogated  so  much  of  "  the  com- 
pact" as  bears  upon  aud  relates  to  '^crmies 
and  offenses"  committed  upon  Chespeake  bay 
and  the  settled  boundary  linet)etween  Virginia 
and  Maryland  put  lo  rest  all  doubts  as  to  its 
locntion. 

The  legislatures  of  sovereign  states  cannot 
abdicate,   nor  can   thev  transfer  their  sover- 
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etgo^y;  cannot  authorize  or  empower  tribuoals 
of  other  states  to  try  persons  who  have  com- 
mitted **  crimes  and  offenses  "  within  the  ter- 
ritorial limits  of  the  state,  for  this  would  be  to 
make  treaties  a  power  conferred  by  the  Con- 
stitution upon  Congress. 

U.  a.  Const,  srt.  8,  §  11;  2  Story,  Const 
(5th  ed.)  §  1673;  Tfie  Uenesee  Chiefs.  Fitzhugh, 
68  U.  S.  12  How.  444  (18: 1058);  Hendricks  y. 
Com.  75  Va.  934. 

Tills  court  will  adopt  and  follow  Virginia's 
construction  of  her  statute  laws. 

The  laws  of  the  state  are  the  laws  as  con- 
strued and  applied  by  state  courts. 

(Irun  V.  A'eal,  81  U.  S.  6  Pet.  298  (8:  405); 
8/iclby  V.  Gvy,  24  U.  S.  11  Wheat.  861  (6: 
40."»);  Martin  v.  WadiMi,  41  U.  8. 16  Pet.  408 
(10: 1012);  Beaureguard  v.  New  Orleans,  95 
U.  S.  18  How.  502  (15:  472).  Bank  of  Uamilton 
T.  Dudley,  27  U.  S.  2  Pet.  624  (7:  507). 

There  is  nothing  in  the  compact,  or  proper- 
ly to  be  deduced  from  it,  which  gives  to  the 
citizens  of  Maryland  right  to  fish  in  Pocomoke 
river  or  Pocomoke  sound. 

Viiginia's  laws  hinds  even  Mary  landers, 
and  must  be  obeyed.  Wharton  and  Nelson 
have  violated  these  laws  and  been  convicted. 
The  court  had  jurisdiction  over  them;  its  Judg- 
ment must  stand. 

Mr  Justice  Field  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  appeal  from 
an  order  of  the  Circuit  Court  of  the  United 
States  for  the  E'«siern  District  of  Virginia,  dis- 
missing a  writ  of  habeas  cor[)us,  sued  out  for 
the  discharge  of  the  appellant,  a  citizen  of 
Maryland,  from  a  judgment  of  imprisonment 
uniii  a  fine  should  be  paid,  imposed  upon  him 
by  the  county  court  of  Accomack  county  in 
that  state,  upon  a  conviction  of  violating  a  law 
of  Virginia  in  takinc:  OTstcrs,  contrary  to  its 
prohibitions,  from  Pocomoke  Sound  within 
her  limits.  Au  act  of  that  commonwealth, 
approved  in  February,  1892,  provides  that  if 
any  person  other  than  a  resident  of  the  state, 
"lake  or  catch  oysters  or  other  shellfish  in  any 
of  the  waters  of  the  state,  he  shall,  upon  con- 
viction thereof,  be  fined  five  hundred  dollars." 
Acts  of  the  Assembly  of  Virginia,  1891,  1892, 
chap.  363,  p.  608.  §  10. 

At  March  term,  1893,  of  the  county  court  of 
Accomack  county,  the  appellant  was  indicted 
by  the  grand  jury  of  the  county  for  that,  being 
a  non-resident  of  Virginia,  he  did  unlawfully 
take  and  catch  oysters  in  the  waters  of  the 
state  and  within  the  jurisdiction  of  the  county, 
to  wit.  on  Led>;e  Rock  in  Pocomoke  Sound, 
against  the  peace  and  dignity  of  the  common- 
wealth. At  the  following  April  term  he  ap- 
peared in  court  and  filed  a  special  plea  to  its 
jurisdiction,  alleging  that  at  the  time  the  of- 
fense charged  was  committed  he  was  a  citizen 
of  Maryland,  residing  in  Somerset  county  of 
that  state,  and  that  the  act  of  the  assembly  of 
Virginia,  under  which  the  indictment  was 
found,  had  not  been  adopted  or  ratified  by  the 
general  assembly  of  Maryland;  that  by  the 
compact  of  1785,  between  those  states,  which 
had  never  been  repealed  or  annulled,  but  was 
still  in  effect,  and  operative,  the  court  had  no 
iurisdiction  to  try  the  defendant  for  the  al- 
leged oflfense,  Pocomoke  Sound  mention^  in 
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the  indictment  being  a  part  of  the  Pocomoke 
river  mentioned  in  the  compact  The  com- 
monwealth demurred  to  the  plea,  and  the  court 
sustained  the  demurrer,  adjudging  the  plea  to 
be  insufficient.  Thereupon  *the  defend-  [157 
ant,  under  the  plea  of  not  guilty,  was  tried  and 
convicted,  and  was  sentenced  to  pay  a  fine  of 
five  hundred  dollars,  the  sum  prescribed  by 
the  statute  for  the  offense,  and  the  costs  of  the 
prosecution,  and  ordered  to  be  committed  to 
the  jail  of  the  county  until  the  fine  and  coeta 
were  paid.  Averring  that  he  intended  to  ap- 
ply to  the  circuit  court  for  a  writ  of  error,  he 
moved  the  county  court  to  be  admitted  to  bail 
pending  his  appeal,  but  the  motion  was  denied, 
on  the  ground  that  tnelaw  of  the  state  did  not 
provide  for  admitting  a  person  to  bail  after 
conviction.  He  was  thereupon  taken  to  the  jail 
by  the  sheriff  of  the  county  and  detained  by 
him  in  default  of  payment  of  the  fine  and 
costs.  He  then  applied  to  the  Circuit  C(»urt 
of  the  United  States  for  the  Eastern  District  of 
Virginia  for  a  writ  of  habeas  corpus  to  be  di- 
rected to  John  H.  Wise,  the  sheriff  of  the 
county  of  Accomack,  by  whom,  under  the 
judgment,  he  was  imprisoned,  requiring  the 
othcer  to  produce  the  petitioner  before  that 
court,  with  the  authority  for  his  dett^ntion.  al- 
leging that  his  imprisonment  was  unhiwful  on 
grounds,  which  as  stated  by  counsel,  were* 
similar  to  tliose  now  urged  for  a  reversal  of 
the  judgment  before  us,  namely:  That  the 
compact  of  1785,  between  the  states  of  Vir 
giuia  and  Maryland,  was  still  a  subsisting 
agreement,  binding  upon  and  enforceable  by 
each  of  those  states  and  the  citizens  thereof; 
that  by  its  provisions  the  citizens  of  Maryland 
possess  and  are  entitled  to  enjoy  freely  a  right 
of  fishery,  including  the  right  to  take  oysit  rs 
in  common  with  the  citizens  or  Virginia,  in 
the  Pocomoke  river;  that  that  river,  as  men- 
tioned in  the  compact  of  1785,  embraces  what 
is  now  commonly  called  Pocomoke  Sound, 
which  is  nothing  but  the  mouth  of  Pocomok*.* 
river;  that  the  Taw  of  Virginia,  under  which 
the  petitioner  was  arrested,  indicted,  and  con- 
vicieil,  was  never  adopted  by  the  concurrent 
legislation  of  Maryland,  and  was  therefore  in- 
operative as  against  the  citizens  of  that  state, 
and  that  the  conviction  thereunder  of  the  peti- 
tioner, who  was  a  citizen  of  Maryland  was  void. 
And  on  the  further  ground  that,  assuming  the 
law  of  Virginia  was  not  inoperative  against 
citizens  of  iSlaryland,  still,  tinder  the  10th  sec- 
tion of  the  compact  of  1785,  the  petitioner,  at 
a  citizen  of  that  state,  could  not  be  lawfullv 
tried  in  the  *courts  of  Virpioia  for  the  [15ft 
offense  charged,  but  was  to  be  tried  in  the 
courts  of  Maryland. 

The  writ  was  issued,  directed  to  the  sheriff 
of  Accomack  county,  and  made  returnable  be- 
fore the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Virginia  at  Norfolk  on 
the  11th  of  May.  1893,  and  was  then  ad- 
journed for  hearing  in  Richmond  on  the  Itt 
of  June  following,  at  which  time  and  place 
the  case  was  fully  heard.  At  the  tucccediDg 
term  the  court  rendered  its  decision  to  the  ef- 
fect that  the  writ  of  habeas  corpus  be  dia- 
missed,  and  that  the  petitioner  be  remanded 
to  the  custody  of  the  sheriff  of  Acoomadt 
county.  From  this  judgment  the  petitioner 
appealed  to  this  court. 
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The  disposition  of  the  appeal  will  require 
an  examination  of  certain  provisions  of  the 
compact  between  the  states  of  Maryland  and 
Virginia  of  1785,  as  upon  their  interpretation 
and  effect  the  controversy  which  has  given 
rise  to  the  present  proceeding,  and  similar 
controversies  between  citizens  of  tliose  states, 
and  their  respective  rights  to  fish  in  the  waters 
of  Virginia  for  oysters,  will  be  determined. 
The  questions  involved  are  of  deep  interest 
to  liotli  states,  and  they  have  been  presented 
by  distinguished  C(>uuscl  on  their  behalf  with 
great  ability. 

Previoubly  to  June,  1784,  great  inconven- 
if»nces  were  experienced  by  citizens  of  both 
Maryland  and  Virginia  from  the  want  of  estab- 
lished and  recognized  re|2ulations  between 
those  states  respecting  the  Jurisdiction  and 
navigation  of  the  river  Potomac,  which  con- 
stituted a  boundary  between  the  two  states 
for  uver  one  hundred  miles.  In  that  month 
and  year  the  general  assembly  of  Virginia,  re- 
citing that  such  inconveniences  resulted  from 
want  of  some  concerted  regulations  between 
the  states,  "touching  the  jurisdiction  and 
navi<::^,itiou  of  the  river  Potomac/'  passed  the 
following  resolutions: 

'*  Resolved,  That  George  Mason,  Edmund 
Randolph,  James  Madison,  Jr.,  and  Alexander 
Henderson,  Esquiies,  be  appointed  commis- 
fdoners,  and  that  they,  or  any  three  of  them, 
do  meet  such  commissioners  as  may  be  ap< 
pointed  on  the  part  of  Maryland,  and  in  con- 
cert with  them  frame  such  lil>eral  and  equi- 
table regulations  conecruinsr  the  said  river  as 
may  be  mutually  advantageous  to  the  two 
states,  and  that  they  make  report  thereof  to 
the  eeneral  assembly. 

lOSj  ***  RefudtciU  That  the  executive  be  re- 
quested to  notify  the  alwve  appointment,  with 
the  object  of  il,  to  the  state  of  Marvland,  and 
desire  its  concurrence  in  the  proposition." 

The  resolutions  were  communicated  to  the 
executive  of  Maryland,  and  by  him  laid  before 
the  legislature  of  that  state,  which  responded 
to  the  invitation  by  a  resolutiou,  parsed  on  the 
18lh  of  January,  1785,  appointing  commis>>ion- 
ers  on  her  part  to  meet  those  of  Virginia,  but 
with  powers  somewhat  enlarged.  The  resolu- 
tion, as  adopted  by  the  senate  of  Maryland,  de- 
clared that  Thoni«><  Johnson,  Thomas  Stone, 
Samuel  Chase. and  Daniel  of  St.  ThoniMs  Jenifer 
(selected  by  the  house  of  representatives  two 
days  before)  should  be  commissioners  for  the 
state  of  Maryland  to  meet  the  commissioners  ap- 
pointed by  the  commonwealth  of  Virginia,  "for 
the  purpose  of  settling  the  navigation  and  ju- 
riifliction  over  that  part  of  the  bay  of  Chesa- 
peake which  lies  within  the  limits  of  Virginia, 
and  over  the  rivers  Potomac  and  Pocomoke;" 
and  that  the  commissioners,  or  any  two  of 
them,  should  have  full  power,  on  behalf  of 
Maryland,  "to  adjudge  and  settle  the  juris 
diction  to  be  exercis(»d  by  the  said  states,  re- 
8t>ectively,  over  the  waters  and  navigation  of 
the  same,  the  proceedings  to  be  laid  l>efore 
the  general  assembly  of  the  state  to  be  ratilled," 
etc. 

The  commissioners  met  at  Mt.  Vernon  in  the 
following  year,  and  on  the  28lh  of  Mnrch  a 
compact  between  the  two  states  was  mutually 
agreed  upon  by  them. 

In  its  first  clause  Virginia  disclaimed   all 
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right  to  impose  any  toll,  duty,  or  charge,  pro- 
hibition or  restraint  on  any  vessel  s^nling 
through  the  capes  of  Chesapeake  Bay  to  the 
state  of  Maryland,  or  from  that  state  thiough 
the  capes  outward  bound,  and  agreed  that  the 
waters  of  Chesapeake  Bay  and  Pocomoke  riv- 
er within  the  limits  of  V^irginia  should  be  for- 
ever considered  as  a  common  highway  for  the 
use  and  navigation  of  any  vessels  belonging;  to 
the  state  of  Maryland  or  any  of  its  ciliz^»ns,  or 
for  carrying  on  aty  commerce  to  or  from  that 
state  or  with  any  of  its  citizens,  and  that  any 
such  vessel  inward  or  outward  bound  miirlil 
enter  any  of  the  rivers  within  the  common- 
wealth of  Virginia  as  a  harbor  or  for  .««:ifeiv 
agHinst  an  enemy, wiiliout  the  payment  of  port 
dutiesorany  oiher*charge;  and  that  th<*f  I  C>-t 
waters  of  Chesapeake  IJn y  and  Pocomi'ke  river 
should  be  free  for  the  naviuHtion  of  ves«eN  fn>m 
one  part  of  the  state  of  ^luryland  to  anoih'  i. 

In  the  ^econtl  clause  the  state  of  M^ryljind 
agreed  that  any  vessel  belonging  to  Vij^rmia 
or  any  of  its  citizens,  or  carrying  on  cunmieico 
to  or  from  that  state,  or  with  any  of  its  citi- 
zens, might  freely  enter  its  rivers  as  a  haibor, 
or  for  sa'ety  against  an  enemy,  without  ihe 
pnvmenl  of  any  port  duty  or  other  charge. 

In  the  third  clause  it  was  provided  that  wnr 
vessels,  the  property  of  either  state,  sluM'ld  net 
be  subject  to  the  payment  of  any  port  duty  or 
other  charge. 

The  fourth  and  fifth  clauses  related  to  com- 
merce between  citizens  of  the  two  stales  in 
their  produce,  providing  that  ves.«el.s  of  a  cer- 
tain size  might  enter  and  trade  in  the  poris  of 
either  state  with  a  permit  from  the  naval  oHi- 
cer  of  the  district,  and  should  not  be  subject 
to  port  ehurges. 

Tlie  sixth  clause  declared  that  the  river  Po- 
tomae  should  be  considered  a  common  hicrh- 
way  for  the  purpose  of  navigation  and  com- 
merce to  the  citizens  of  both  states,  and  all 
other  persons  in  amity  with  the  two  ^stales, 
trading  to  or  from  Virginia  or  Maryland. 

The  seventh  clause  provided  that  "the  citi- 
zens of  each  slate  resjHictivcly,  slinll  hnve  full 
property  in  the  shores  of  Put ow mack  river 
adjoining  their  lands,  with  all  emoluments  an<i 
advantages  thereunto  belonging,  and  the  privi- 
lege of  making  and  carrying  out  wharves  ami 
oiher  improvements,  so  as  not  to  obstruct  or 
injure  the  navigation  of  the  river;  but  tho 
right  of  fishing  in  the  river  sh:dl  be  coninion 
to  and  equally  enjoyed  by  the  citizens  of  both 
states;  provided,  that  such  common  rigiit  la 
not  exercised  by  the  citizens  of  the  one  f-iaio 
to  the  hindrance  or  disturbance  of  the  ti"^!!- 
eries  on  the  shores  of  the  other  state;  :!nd 
that  the  citizens  of  neither  state  shtdl  have  a 
right  to  fish  with  nets  or  seines  on  the  shorci 
of  the  other." 

The  eighth  clause  provided  that  "all  hiws 
and  regulations  which  may  be  necessary  for 
the  preservation  of  fi«h,  or  for  the  performance 
of  quarantine  in  the  river  Potowmack.  or  f(»r 
preserving  and  keeping  open  tlie  chanm  1  and 
navigalit  n  thereof,  or  of  the  river  Pocon^oke. 
within  tie  limits  of  *Virginia.  by  pre-(li>«5 
venting  the  throwing  out  ballast  or  givinjr  any 
other  ob.siruction  thereto,  shall  be  made  with  the 
mutual  consent  and  approbation  of  both  states. 

The  tenth  clause  provided  that  "all  piracies, 
crimes,  or  offenses  committed  io  that  pari  of 
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Chesapeake  Bay  which  lies  within  the  limits 
of  VirgiDia,  or  that  part  of  the  said  Bay  where 
the  line  of  division  from  the  south  point  of 
Potowmack  river  (now  called  Smith's  Point), 
to  Watkins'  Point,  near  the  mouth  of  Poco- 
rooke  river,  may  be  doubtful  and  on  that 
part  of  Pocomoke  river  within  the  limits  of 
Virginia,  or  where  the  line  of  division  between 
the  two  states  upon  the  said  river,  is  doubtful, 
by  any  persons  not  citizens  of  the  common- 
wealth of  Virginia  against  the  citizens  of 
Maryland,  shidl  be  tried  in  the  court  of  the 
state  of  Maryland  which  hath  le^l  cognizance 
of  such  offense.  And  all  piracies,  crimes,  or 
offenses  committed  on  the  before  mentioned 

Sarts  of  Chesapeake  Bay  and  Pocomoke  river, 
y  any  persons,  not  citizens  of  Maryland « 
against  any  citizen  of  Virginia  shall  be  tried 
In  the  court  of  the  commonwealth  of  Virginia 
which  hath  legal  cognizance  of  such  offense. 
All  piracies,  crimen,  and  offenses  committed 
on  the  said  parts  of  Chesapeake  Bay  and  Poco- 
moke river,  by  persons  not  citizens  of  either 
stales,  sbnil  be  tried  in  the  court  of  the  cora- 
iron  wealth  of  Virginia  having  legal  cogoizance 
of  such  offenses.  And  all  piracies,  crimes, 
and  offences  committed  on  the  said  parts  of 
Chesapeake  Bay  and  Pocomoke  river,  by  any 
citizen  of  the  commonwealth  of  Virginia  or  of 
the  Mate  of  Maryland,  either  against  the  other, 
shall  be  tried  in'the  court  of  that  state  of  which 
the  offender  is  a  citizen." 

There  were  other  provisions  In  the  compact, 
but  those  to  which  reference  is  made  are  all 
that  are  Important  in  the  disposition  of  the 
present  case. 

The  compact  provided  that  its  articles  should 
be  laid  before  the  legislatures  of  the  two  states 
and.  their  appropriation  being  obtained,  should 
be  confirmed  and  ratified  by  a  law  of  each 
state,  never  to  be  repealed  or  altered  by  either 
without  the  consent  of  the  other.  The  articles 
were  accordingly  laid  before  the  legislatures  of 
166]  those  states  and  were  approved,  *rati- 
fied,  and  confirmed  by  a  law  of  each  substan- 
tially identical  in  terms.  The  concluding 
clause  of  the  act  of  ratification  of  the  legisla- 
ture of  Virainia  is  as  follows:  "  And  whereas 
this  general  assembly  are  of  opinion  that  the 
said  compact  is  made  on  Just  and  mutual 
principles  for  the  true  interests  of  both  gov- 
ernments, and  the  same  having  been  confirmed 
by  the  general  assembly  of  the  state  of  Mary- 
land, be  it  therefore  enacted  that  the  said  com- 
Sact  is  hereby  approved,  confirmed,  and  rati- 
ed  by  the  general  assembly  of  Virginia,  and 
that  every  article,  clause,  matter,  and  thing 
therein  contained  shall  be  obligatory  on  this 
atate  and  the  citizens  thereof,  and  shall  be  for- 
ever faithfully  and  inviolably  observed  and 
kept  by  this  government  and  all  its  citizens 
according  to  tne  true  Intent  and  meaning  of 
this  compact;  and  the  faith  and  honor  of  this 
state  are  hereby  solemnly  pledged  and  engaged 
to  the  state  of  Maryland  and  the  government 
and  citizens  thereof  that  this  law  shall  never 
be  repealed  or  altered  by  the  legislature  of  this 
commonwealth  without  the  consent  of  the  state 
of  Maryland." 

A  similar  clause  concludes  the  act  of  ratifi- 
cation bj  the  state  of  Marvland.  with  a  change 
only  in  the  terms  requlrea  to  indicate  it  as  the 
act  of  Maryland  Instead  of  that  of  Virginia. 
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The  provisions  of  the  compact  were  wel 
designed  to  promote  the  peace,  good  neighbor- 
hood, and  welfare  of  both  states,  and  fadlltata 
intercourse  between  their  citizens,  and  It  was 
clearly  within  their  competency  at  the  time  to 
adopt  them,  if  not  restrained  by  the  Articles  of 
the  Confederation,  then  in  existence  and  In 
which  they  had  Joined.  They  were  then  sov- 
ereign states,  possessing,  unless  thus  restrained, 
all  the  rights  and  powers  of  Independent  na- 
tions over  the  territory  within  their  respective 
limits,  and  could  exercise  any  control  and  do- 
minion over  their  navigable  waters  and  make 
any  regulations  necessary  for  the  protection  of 
their  navigation  or  to  promote  the  commerce 
upon  them  of  their  respective  states.  Thoee 
articles  expressly  provided  that  each  state  com- 
posing the  Confederation  retained  Its  sover- 
eignity, freedom  and  independence,  and  every 
power.  Jurisdiction, and  right,  which ^wasT  167 
not  by  them  expressly  delegated  to  the  United 
States  in  Congress  assembled.  The  Confedera- 
tion was  a  league  of  friendship  of  the  states 
with  each  other,  so  declared  in  the  articles  and 
entered  Into  "  for  their  common  defense,  the 
security  of  their  liberties,  and  their  mutual  and 
general  welfare,  binding  themselves  to  assist 
each  other  against  all  force  offered  to,  or 
attacks  made  upon  them,  or  any  of  them,  on 
account  of  religion,  sovereignity,  trade,  or  any 
other  pretense  whatever."  But  its  articles  did 
not  form  a  constitution  or  ordinance  of  gov- 
ernment, with  power  to  enforce  its  provisi(»ns 
upon  each  other,  or  even  a  compact  having 
any  coherence  or  binding  force  other  than  that 
of  a  league  of  friendship,  which  its  members 
only  claimed  them  to  constitute. 

The  validity  of  the  compact  of  1785  has  been 
questioned  as  in  conflict  with  the  second  clause 
of  the  sixth  article  of  the  Confederation,  which 
provided  that  no  two  or  more  states  should 
enter  into  any  treaty,  confederation,  or  alliance 
whatever  between  them  without  the  consent 
of  the  United  States  in  Congress  assembled, 
specifying  accurately  the  purposes  for  wbic^ 
the  same  was  to  be  entered  into,  and  how  long 
it  should  continue;  and  also  as  having  been 
superseded  by  the  Constitution  of  the  United 
States  subseouently  adopted.  A  few  worda 
upon  each  of  these  positions.  The  articles  in- 
hibiting any  treaty,  confederation,  or  alliance 
between  the  states  without  the  consent  of  Con- 
gress were  intended  to  prevent  any  union  of 
two  or  more  states,  having  a  tendency  to  break 
up  or  weaken  the  league  between  the  whole; 
they  were  not  designed  to  prevent  arrange- 
ments between  adioining  states  to  faciliate  the 
free  intercourse  of  their  citizens,  or  remove 
barriers  to  their  peace  and  prosperity;  and 
whatever  their  effect,  such  arrangements  cookl 
not  be  the  subject  of  complaint  uy  the  states 
making  them  until,  at  least,  the  Congress  of 
the  Confederation  interposed  obiectlons  to  their 
adoption  or  enforcement,  which  was  never 
done. 

The  provisions  of  the  compact,  so  far  as 
they  were  consistent  with  the  Constitution 
of  the  United  States,  subsequently  adopted, 
and  to  which  Maryland  and  V  irginia  were  par- 
ties, were  of  course  suspended  and  supexaeded 
by  it. 

*But  as  an  operative  agreement,  bind-  [168 
fng  the  action  of  the  two  states  upon  tM  aab- 
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braced,  where  not  inconsistent  witb  tbe  Consli- 
tutioD,  its  Talidity  has  often  been  recognized 
by  their  authorities.  Neither  of  the  govem- 
menis  has  ever  denied  or  repudiafei  its  obliga- 
tion, but,  ns  in  tlie  present  case  and  in  all  con- 
troversies between  the  states,  it  Las  l)cen  treated 
as  of  obligatory  force. 

In  deteronining  the  effect  of  tbe  prohibition 
of  the  clause  in  the  sixth  article  of  the  confed- 
eration upon  the  validity  of  the  compact,  tbe 
observations  of  this  court,  in  tbe  recent  decis- 
ion of  the  controversy  between  Virginia  and 
Tennessee,  upon  the  meaning  of  the  clause  of 
the  Constitution  of  the  United  States  which  is 
similar,  in  one  particular,  with  that  in  the  Ar- 
ticles of  Confederation,  and  broader  in  another, 
may  be  properly  considered.  The  article  of 
the  confederatioD  inhibits  '*any  treaty,  confed- 
eration, or  alliance"  between  two  or  more  states 
without  the  consent  of  Congress.  The  Consti- 
tution of  the  United  States  prohibits,  with- 
out such  consent,  any  agreement  or  compact  of 
one  state  with  another.  Id  the  04i8e  mentioned 
there  was  an  agreement  between  the  states  of 
Virginia  and  Tennessee  to  appoint  commission- 
era  to  run  and  mark  the  boundary  between 
them,  made  without  the  consent  of  Congress, 
and  the  question  considered  was  whether  the 
aereement  was  within  the  prohibition  of  the 
clause  cited  from  the  Constitution  of  the  Unit- 
ed States,  and  we  said:  "The  terms  'agree- 
ment' or  'compact,'  taken  by  themselves,"  are 
siilBciently  comprehensive  to  embrace  all  forms 
of  stipulation,  written  or  verbal,  and  relating 
to  all  kinds  of  subjects;  to  those  to  which  the 
United  States  can  have  no  possible  objection 
or  have  any  interest  in  interfering  with,  as 
well  as  to  those  which  may  tend  to  increase 
and  build  up  the  political  influence  of  the  con- 
tracting states,  so  as  to  encroach  upon  or  im- 
pair the  supremacy  of  the  United  States  or  in- 
terfere with  their  rightful  management  of 
particular  subjects  placed  under  their  entire 
control. 

'*There  are  many  matters  upon  which  dif- 
ferent states  may  asrree  that  can  in  do  respect 
concern  the  United  States.  If,  for  instance, 
Virginia  should  come  into  possession  and  own- 
ership of  a  small  parcel  of  land  in  New  York 
1 60]  which  the  latter  *state  might  desire  to  ac- 
quire as  a  site  for  a  public  building,  it  would 
hardly  be  deemed  essential  for  the  latter  state  to 
obtain  tbe  consent  of  Congress  before  it  could 
make  a  valid  agreement  with  Virginia  for  the 
purchase  of  the  land.  If  Massachusetts,  in 
forwarding  its  exhibits  to  the  World's  Fair  at 
Chicago,  should  desire  to  transport  them  a  part 
of  the  distance  over  the  Erie  Canal,  it  would 
hardly  be  deemed  essential  for  that  state  to  ob- 
tain the  consent  of  Congress  before  it  could 
contract  with  New  York  for  the  transportation 
of  the  exhibits  through  that  state  in  that  way. 
If  the  bordering  line  of  two  states  should  cross 
some  malarious  and  disease-producing  district, 
there  could  be  no  possible  reason,  on  any  con- 
ceivable public  grounds,  to  obtain  tbe  consent 
of  Congress  for  the  bordering  states  to  agree 
to  unite  in  draining  the  district,  and  thus  re- 
moving the  cause  of  disease.  So  in  case  of  the 
threatened  invasion  of  cholera,  plague,  or  oth- 
er causes  of  sickness  and  death,  it  would  be 
tbe  height  of  absurdity  to  hold  that  the  thrcat- 
eaed  states  could  not  unite  in  providing  means 
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to  prevent  and  repeal  the  invasion  of  the  pesti- 
lence without  obtaining  the  consent  of  Con- 
gress, which  might  not  be  at  the  time  in 
session.  If,  then,  the  terms  'compacf  or  'agree- 
ment' in  the  ConstitutioD  do  not  applv  to  ev- 
ery possible  compact  or  agreement  betweea 
one  state  and  another,  for  the  validity  of  which 
the  consent  of  Congress  must  be  obtained,  to 
what  compacts  or  agrrements  does  the  Consti- 
tution apply? 

•'We  can  only  reply  by  looking  at  the  object 
of  the  constitutional  provision,  and  construing 
the  terms  'agreement'  and  'compact'  by  refer- 
ence to  it.  tt  is  a  familiar  rule  in  the  construc- 
tion of  terms  to  apply  to  them  the  meaning 
naturally  attaching  to  them  from  their  cod- 
text.  JSfoicitur  a  ioeiis  is  a  rule  of  construc- 
tion applicable  to  all  writtea  instruments. 
Where  any  particular  word  is  obscure  or  of 
doubtful  meaning,  taken  by  itself,  its  obscurity 
or  doubt  may  be  removed  by  reference  to  a^^so- 
ciated  words.  And  the  meaning  of  a  term 
may  be  enlarged  or  restrained  bv  reference  to 
the  object  of  the  whole  clause  id  which  it  is 
used. 

"Looking  at  the  clause  in  which  the  terms 
'compact*  or  'agreement'  appear,  it  is  evident 
that  the  prohibition  is  'directed  to  the  [170 
formation  of  any  combination  tending  to  the 
increase  of  political  power  in  tbe  states,  which 
may  encroach  upon  or  interfere  with  the  just 
sujiremacy  of  the  United  States.  Story,  in  his 
Commentaries  (§  1403)  referring  to  a  previous 
part  of  the  same  section  of  the  Constitution 
in  which  the  clause  in  question  appears,  ob- 
serves that  its  language  'may  be  more  plausi- 
bly interpreted  from  the  terms  used,  'treaty, 
alliance,  or  confederation,"  and  upon  the 
ground  that  the  sense  of  each  is  best  known 
by  its  association  {naacitur  asoeiis)  to  apply  to 
apply  to  treaties  of  a  political  character;  such 
as  treaties  of  alliance  for  purpose  of  peace  and 
war;  and  treaties  of  confederation,  in  which 
the  parties  are  leagued  for  mutual  government, 
political  CO  operation,  and  the  exercise  of  polit- 
ical sovereignty,  and  treaties  of  cession  of  sov- 
ereiijDty,  or  conferring  internal  political  juris- 
diction, or  external  political  dependence,  or 
general  commercial  privileges;'  and  that  the  'lat- 
ter clause,  compacts  and  agreements,'  might 
then  very  properly  apply  to  such  as  regarded 
what  mifrbt  be  deemed  mere  private  rights  of 
sovereignty;  such  as  questions  of  boundary; 
interests  in  lands  situate  in  the  territory  of 
each  other;  and  other  internal  regulations  for 
the  mutual  comfort  and  convenience  of  slates 
bordering  on  each  other.'  And  he  adds:  *Ia 
such  cases  the  consent  of  Congress  may  be 
properly  required,  in  order  to  check  any  in- 
fringement of  the  rights  of  the  national  gov- 
ernment; and,  at  the  same  time,  a  total  prohi- 
bition to  enter  into  any  compact  or  agreement 
might  be  attended  with  permanent  inconven- 
ience or  public  mischief.'  "  Viroinia  v.  Ten- 
neftsee,  148  U.  S.  503,  517-519  [37:  537.  542,  543. 

So,  in  the  present  case,  looking  at  the  object 
evidently  intended  by  the  prohibition  of  the 
Articles  of  Confederation,  we  are  clear  they 
were  not  directed  against  agreements  of  the 
character  expressed  by  tbe  compact  under  con- 
sideration. Its  execution  could  in  no  respect 
encroach  upon  or  weaken  the  general  author- 
ity of  Congress  under  those  articles.     Various 
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cu. II pacts  were  entered  inlo  between  PenDsyl- 
▼ania  and  New  Jersey  and  between  Pennsyl- 
Tania  and  Virginia,  during  the  Confederation, 
in  reference  to  boundaries  between  them,  and 
to  rif^hts  of  fishery  in  their  waters,  and  to  titles 
171]  to  land  in  *their  respective  states,  without 
the  consent  of  Congress,  which  indicated  that 
such  consent  was  not  deemed  essential  to  their 
Talidity.  Virginia  and  Maryland  were  sovereign 
states  with  no  common  superior  and  no  tribu- 
nal to  determine  for  them  the  true  construction 
and  meaning  of  its  provisions  in  case  of  a  con- 
flict of  opinion  upon  the  subject.  £ach  state 
was  left  to  decide  for  itself  as  to  their  true  con- 
struction and  meaning,  and  to  its  own  sense  of 
the  obligations  of  the  compact  for  their  en- 
forcement. If,  therefore,  the  Congress  of  the 
United  States,  which,  as  said  above,  never 
complained  of  the  compact  of  1785,  had  inter- 
posed objections  to  its  adoption  or  enforcement 
as  beine  within  the  meaning  of  the  terms  treaty 
or  conmieration,  or  as  establishing  an  alliance 
within  the  prohibition  of  the  articles  men- 
tioned, yet  it  would  not  lie  in  either  of  the 
states  that  were  parties  to  the  contract  to  allege 
its  invalidity  on  the  subject.  As  said  b^  Mr. 
Steele,  in  his  very  able  and  elaborate  opinion, 
upon  the  construction  of  provisions  of  the  com- 
pact, given  to  the  governor  of  Maryland,  and 
which  is  referred  to  in  the  record,  they  cannot 
complain  that  there  was  in  its  adoption  any 
breach  of  good  faith  towards  themsel  ves.and  we 
may  add,  or  any  rupture  by  them  of  the  league 
of  friendship  declared  to  be  the  object  of  the 
articles  to  establish. 

In  our  iudgment  the  compact  of  1785  was 
not  prohibited  by  the  Articles  of  Confedera- 
tion. It  was  not  a  treaty,  confederation,  or 
alliance  within  the  meaning  of  those  terms  as 
there  used,  and  it  remained  as  a  subsisting  op- 
erative contract  between  them,  in  full  force 
when  the  confederation  went  out  of  existence 
umm  the  adoption  of  the  present  Constitution 
of  the  United  States.  And  it  was  not  affected 
or  set  aside  by  the  prohibitory  clause  of  that 
instrument.  Its  prohibition  extends  only  to 
future  agreements  or  compacts,  not  against 
those  already  in  existence,  except  so  lar  as 
their  stipulations  might  ailect  subjects  placed 
under  the  control  of  Congress,  such  as  com 
luerce  and  the  navigation  of  public  waters, 
which  is  included  under  the  power  to  regulate 
commerce. 

As  stated  by  counsel,  stipulations  as  to  ri- 
parian rights  of  fishery,  and  as  to  jurisdiction 
1 72]  in  and  over  waters  lying  between  *tbe 
two  <%tates,  remained  as  they  previously  existed, 
neitiier  suspended  or  impaired. 

We  are  therefore  of  opinion  that  the  compact 
continued  in  full  force  after  the  adoption  of 
the  Constitution,  except  so  far  as  inconsistent 
with  its  provisions;  and  such  we  understand 
Las  been  the  clear  declaration  of  the  two  states 
whenever  they  have  been  called  upon  to  ex- 
press their  opinion  upon  the  subject,  and  such  is 
the  concession  of  counsel.  In  the  acts  of  both 
states,  passed  in  1874,  designating  arbitrators 
to  ascertain  and  fix  the  boundary  between 
them,  the  validity  of  the  con  tract  was  affirmed 
in  the  declaration  that  "neither  of  the  said 
states,  nor  the  citizens  thereof,  shall,  by  the 
decision  of  the  said  arbitrators,  be  deprived  of 
any  of  the  rights  and  privileges  enumerated 
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and  set  forth  in  the  compact  between  them, 
entered  into  in  the  year  1785,  but  that  the  same 
shall  remain  to  and  be  enjoyed  by  the  said 
states  and  the  citizens  thereof  forever."  Va. 
T^ws  1874,  chap.  135;  Md.  Laws  1874,  chap. 
247. 

As  justly  observed,  there  could  not  be  a. 
more  solemn  and  conclusive  recognition  and 
assertion— so  far  as  the  two  states  were  con- 
cerned—of the  continued  existence  and  obliga- 
tory force  of  the  compact  than  is  contained  in 
this  languai^e  of  both  in  appointing  the  arbi- 
trators and  designating  the  conditions  upon 
which  their  award  should  be  accepted.  The 
states  of  Maryland  and  Virginia  not  only  con- 
sented to  the  appointment  of  the  arbitrators, 
upon  the  conditions  mentioned,  but  their  award 
was  approved  by  both  states  and  by  an  Act  of 
Congress.  That  approval  covered  all  the  con- 
ditions and  stipulations  upon  which  the  award 
was  made,  and  renders  the  compact  of  1785, 
the  rights  and  privileges  of  which  were  to  re- 
main and  be  enjoyed  by  the  states  and  the  cit- 
izens thereof  forever,  thus  consented  to  by  Con 
gress,  free  from  constitutional  objections,  if 
any,  that  were  valid,  had  previously  existed. 
The  Act  of  Congress  (20  Stat,  at  L.  481-483) 
recited  that  arbitrators,  dulj  appointed  on  the 
part  of  the  states  of  Virginia  and  Maryland 
for  the  purpose  of  ascertaining  and  fixing  the 
boundary  between  them,  did  proceed  to  exam- 
ine into  and  ascertain  the  true  line  of  said  bound 
ary,  and  *had  made  their  award,  which  [173 
was  set  forth,  and  that  that  award  had  been 
ratified  and  confirmed  by  the  legislatures  of 
those  states,  respectively,  and  then  enacted  that 
the  consent  of  Congress  was  given  to  the  agree- 
ment or  award  and  to  each  and  ever}"^  part  and 
article  thereof.  That  consent,  taken  in  con- 
nection with  the  conditions  upon  which  the 
award  was  authorized,  operated  as  an  approval 
of  the  original  compact,  and  of  its  continuance 
in  force  under  the  sanction  of  Congre>s.  The 
consent  of  Congress  to  any  agreement  or  com- 
pact between  two  or  more  states  is  suthcieutly 
indicated,  when  not  necessary  to  be  made  in 
advance,  by  the  adoption  or  approval  of  pro- 
ceedings taken  under  it.  Green  v.  BiddU,  21 
U.  S.  8  Wheat.  85-87  [5:  508]. 

We  proceed,  therefore,  to  consider  the  clauses 
of  the  compact,  upon  the  construction  of  which 
the  present  controversy  must  be  determined. 

The  appellant,  a  citizen  of  Maryland,  is  un- 
der a  judgment  of  imprisonment  for  not  pay- 
ing a  fine  and  costs  of  prosecution  imposed  for 
unlawfully  catching  and  taking  oysters  in  the 
waters  of  Virginia  in  violation  of  its  laws. 
That  state  is  the  owner  of  the  navigable  waters 
within  its  limits  and  the  lauds  tiuder  them, 
holding  them  in  trust  for  the  public,  and  au- 
thorized to  pass  all  necessary  laws  for  the  pro- 
tection of  the  fish  therein,  whether  floating  or 
shell,  and  the  punishment  of  any  citizens  of  its 
own  or  other  states  for  taking  them  against 
its  prohibitions. 

The  oyster  grounds  of  the  state  are  of  large 
extent,  very  productive,  and  of  great  value. 
Pocomoke  Sound  is  represented  to  have  an  area 
of  92  square  miles,  of  which  about  52  square 
miles  consist  of  natural  oyster  rocks  and  beds. 
particularly  adapted  for  the  growth  of  the  oys- 
ter. Many  millions  of  oysters  are  the  product 
from  these  rocks  and  beds  each  year.     The 
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businc«J»  of  Inking  them  from  the  wnter  and 
carrying  lliem  to  the  dilTercnt  markets  of  the 
couDtry  constitutes  an  cxtciisive  and  profitable 
iDdustry,  giving  occupation  and  support  to 
several  thousatid  people  of  the  state  and  to 
their  families,  and  turnishinir  an  arlicleof  food 
extremely  palatable  and  delicious  to  many  thou- 

174]  sands  in  other  states.  Great  care  *i8  taken 
in  their  culture  and  protection,  and  a  vigorous 
police  of  the  state  is  maintained  to  prevent 
their  unlawful  removal,  or  any  encroachment 
with  resi>ect  to  them  upon  the  rights  of  the 
state.  The  preservation  of  the  oysters  and  of 
these  rocks  and  beds,  so  well  and  peculiarly 
fitteti  for  their  increase,  has  been  for  many 
years  a  matter  of  special  interest  on  the  part 
of  the  slate,  and  the  act  under  which  the  ap- 
pellant was  indicted  and  convicted  constitutes 
a  part  of  its  lejrislation  for  that  purpose. 

The  contention  of  Maryland,  as  made  by  her 
counsel  on  behalf  of  the  appellant,  is  that  bv 
the  true  construction  of  the  seventh  and  eighth 
sei'tions  of  the  compact  of  1785,  her  citizens 
are  lawfully  entitled  to  possess  and  enjoy  and 
exercise  a  common  right  of  fishery,  including 
the  right  to  catch  and  take  oysters  in  the  Po- 
tomac river  and  in  the  Pocomoke  river.  In- 
cluding what  is  also  called  Pocomoke  Sound, 
which  is  alleged  to  be  part  of  that  river,  and 
to  constitute  its  mouth;  and  further,  that  if  her 
citizens  do  not  possess  such  right  of  fishery  in 
the  Pocomoke  river  and  Pocomoke  Sound, 
ihev  cannot  be  subjected  to  trial  in  the  courts 
of  Virginia  for  the  offensea  charged  to  have 
l>een  committed  in  those  waters  against  the 
citizens  of  that  state.  We  will  briefly  consider 
each  of  these  positions. 

The  seventh  section  of  the  compact  refers, 
so  far  as  fishing  is  concereued,  only  to  the 
Potomac  river,  and  provides  **that  the  right 
of  fishery  therein  shall  be  common  to  and 
equally  enjoyed  by  tlie  citizens  of  both  states," 
with  the  proviso  that  such  common  right  shall 
not  be  exercised  by  the  citizens  of  one  state  to 
the  hindrance  of  the  fisheries  on  the  shores  of 
the  other  state;  and  that  the  citizens  of  neither 
state  shall  have  a  right  fish  with  nets  or  seines 
on  the  shores  of  the  other.  It  is  conceded 
that  the  right  of  fishing,  when  not  qualified, 
extends  to  the  taking  of  both  floating  fish  and 
shell  fish.  This  concession,  however,  is  of  no 
importance  as  to  fishing  in  the  Potomac,  as 
the  offense  charged  in  the  case  before  us  is 
limited  to  taking  oysters  in  Pocomoke  Sound, 
to  which  no.reference  is  made  in  the  section  in 
question. 

The  eighth  section  Is  equally  free  from  any 
1  751  reference  to  the  *onense  couiphiinefi  of. 
Its  language  is  that  "  all  laws  and  regulations 
which  may  be  necessary  for  the  preservation 
of  fish,  or  for  the  performance  of  quarantine, 
In  the  river  Potowmack,  or  for  preserving  and 
keeping  open  the  channel  and  navigation  there- 
of, or  of  the  river  Pocomoke,  within  the  limits 
of  Virginia,  b^  preventing  the  throwing  out  of 
ballast,  or  giving  any  other  obstruction  there- 
to, shall  be  made  with  the  mutual  consent  and 
approbation  of  both  slates." 

•  There  is  no  ambieuity  or  obscurity  in  this 
language.  It  simply  provides  that  necessary 
laws  and  regulations  for  the  preservation  of 
fish  in  the  river  Potomac,  and  for  the  perform- 
ance of  quarantine  with  respect  to  the  river, 
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and  for  preserving  and  keeping  open  the  chan- 
nel and  navigation  of  that  river  and  of  the 
river  Pocomoke  within  the  limits  of  VirL'inia, 
by  preventing  the  throwing  out  of  ballast  or 
giving  any  other  obstruction  thereto,  shall  be 
enacted  by  the  mutual  consent  and  appro- 
bation of  the  two  states.  There  is  nothing  in 
these  provisions  having  any  reference  to  fish 
of  any  kind  in  the  Pocomoke  river  or  in  the 
Pocomoke  Sound,  whether  that  sound  he 
deemod  a  part  of  that  river  or  otherwise.  As 
observed  l)y  counsel,  no  clause  of  the  compact 
having  given  any  right  to  Maryland  to  fish  in 
Pocomoke  river,  tliere  was  no  reason  why 
Maryland  should  be  allowed  to  interfere  in 
any  way  by  let^islntion  or  regulation  for  the 
preservation  of  its  fish. 

The  case  of  Hendricks  v.  Com,  75  Va.  939, 
decided  by  the  court  of  appeals  of  that  state, 
is  cited  as  authorizing  the  contention  that  a 
right  to  fish  in  the  Pocomoke  river  is  given 
by  the  compact,  equally  with  the  right  to  lish 
in  the  Potomac.  The  language  of  "the  court 
in  that  case  gives  color  to  that  view,  but  it  is 
plain  that  the  court  of  appeals  fell  into  a  mis- 
take in  its  judgment  from  a  misquotation  of 
section  eight  of  the  compact,  upon  which  it 
relied.  The  language  of  the  court  is:  "By 
article  eight  all  laws  and  regulations  whicii 
may  be  necessary  for  the  preservation  of  fish 
in  the  river  Potomac  or  the  river  Pocomoke, 
within  the  limits  of  Virginia, shall  be  made  wii  li 
the  mutual  consent  and  approbation  of  boMi 
states."  It  then  adds  as  its  conclusion:  "Tiic 
effect  of  this  article  is  to  give  the  state  of  Vir- 
giiiia  concurrent  *jurisdiction  with  the  [1  711 
state  of  Maryland  over  the  Potomac  from  8lu»rc 
to  sliore  and  over  that  part  of  Pocomoke  river 
which  is  within  the  limits  of  Virginia,  to  en- 
act such  laws,  with  the  consent  and  approvnlcif 
Maryland,  as  may  be  deemed  necessary  and 
proper  for  the  preservation  of  fish  in  snid 
waters."  Turning  to  the  eighth  article  of  tijc 
compact,  we  find  that  it  does  not  contain  any 
lanirnagc  having  reference  to  the  preservation 
of  fish  in  the  Pocomoke  river  and  bv  this  mis- 
quotation the  error  in  tiie  conclusion  of  the 
court  followed.  There  being  an  error  of  cita- 
tation,  a  decision  founded  upon  the  8uppo«-cd 
correctness  of  the  citation  cannot  be  accepted 
as  authoritative  any  more  than  a  decision 
founded  upon  a  mistranslation  of  a  passage  in 
an  author  will  be  followed  when  the  mistnke 
or  error  is  (iisroverod.  There  was  no  question 
before  the  court  of  appeals  in  the  case  cited, 
relating  to  fishing  in  the  Pocomoke  river. 
We  shall  hereafter  refer  to  that  decision  on 
another  point,  in  which  it  is  not  open  to  any 
ciiticlsm. 

The  question  whether  Pocomoke  Sound  is 
to  be  considered  as  part  of  Pocomoke  river  is 
immaterial  in  view  of  the  conchision  we  have 
stated,  that  the  compact  gives  no  right  to  the 
citizens  of  Maryland  to  fish  in  the  waters  of 
that  river,  and  only  refers  to  the  river  in  pro- 
viding that  legislation  or  regulations,  preserv- 
ing and  keeping:  open  its  channel  free  from 
obstructions,  shall  l)e  enacted  by  the  mutual 
consent  and  approval  of  the  two  states.  But 
owing  to  the  earnestness  with  which  the  iden- 
tity of  the  river  and  sound  has  been  pressed, 
it  IS  proper  to  state  that,  after  careful  exami- 
nation of  the  documentary  evidence  offered 
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on  the  subject,  we  are  clear  that  the  river  and 
Konml  were  at  the  time  the  compact  was  made, 
and  for  many  years  preceding  it,  considered 
and  designated  as  separate  and  distinct  bodies 
of  water,  and  after  that  date,  down  to  what  is 
termed  the  "Blacli  Jenkins  award  of  1877/' 
they  never  lost  their  separate  and  distinct  char- 
acter and  designation.  And  we  agree  with  the 
statement  of  the  court  below,  in  considering 
this  subject,  that  there  is  do  map  of  these 
waters  and  DO  joint  official  document  existing 
in  relation  to  them,  which  has  confounded  the 
river  with  the  sound,  or  claimed  that  the  sound 
1 7  71  is  the  river  or  any  part  of  the  river  *Po- 
comoke.  The  objection  to  the  jurisdiction  of 
the  courts  of  Virginia  to  try  the  appellant  for 
the  offense  charged  does  not  find  any  support 
in  the  tenth  section  of  the  compact  of  1785. 
That  section  only  provides  for  the  trial  of  citi- 
zens of  Maryland  in  that  state  where  offenses 
are  committed  by  them  in  Virginia  upon  citi- 
zens of  that  stale.  It  was  so  held  by  ihe  court 
of  appeals  of  Virginia  in  Hendricks  v.  Com. 
above  cited.  The  offense  charged  asrainst  the 
appellant,  and  for  which  he  was  tried  and 
convicted,  was  one  against  the  state  of  Vir- 
ginia, and  not  one  against  any  of  her  individ- 
ual citizens.  It  was  for  catching  and  taking 
o.vsters  in  her  waters,  which  were  the  property 
of  the  state,  against  her  prohibitions,  he  being 
a  citizen  of  Maryland. 

The  objections  of  the  appellant  to  the  Juris- 
diction of  the  county  court  of  Accomack,  in  ren- 
dering judgment  against  him  being  untenable, 
the  judirment  of  the  Circuit  Court  of  the  United 
States  ifor  the  Eastern  District  of  Virginia  in 
refusing  to  discbarge  him  from  imprisonment 
for  failure  to  pay  the  fine  imposed  upon  him 
for  a  violation  of  the  laws  of  Virginia  and  the 
costs  of  his  persecution,  must  be  affirmed. 
And  it  is  so  ordered. 

Mr.  JvBtiee  HarUkn  and  Mr.  Justice  Grey 
concur  in  the  result. 


JOEL  B.  EKHARDT,  Collector  of  the  Port 
of  New  York.  Plff.  in  Err., 

V. 

LEWIS  STEINHARDT  BT  AL. 

(See  S.  0.  Reporter's  ed.  177-183.) 
Tariff  Act — question  for  jury, 

1.  Whether  an  article  is  dutiable  under  one  or  the 
other  of  two  clauses  of  the  Tariff  Act  is  a  ques- 
tion of  fact  for  the  jury,  where  It  depends  up- 
on conflictinff  evidence. 

S.  The  verdict  of  the  jury  that  Boonekamp  Bit- 
ters were  properly  clasbifled  under  the  proprie- 
tary preparation  clause  of  the  Tariff  Act  and  not 
as  liquors  or  cordials  is  conclusive,  there  being 
evidence  tending  to  sustain  It. 

[No.  834.] 
Argued   March  SO  and  AprU    f,  1894,    De 
eided  April  2S,  18H. 

KoTB.— ^a  to  lien  of  United  States  for  duties^  see 
note  to  United  States  v.  860  Chests  of  Tea.  6:  702. 

As  to  action  to  recover  bach  duties  under  protest: 
protests  how,  made  and  its  effects^  see  note  to  Greely 
r,  TbompBOD,  18: 397. 
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IN  ERROR  to  the  Circuit  Court  of  the 
United  Slates  for  the  Southern  District  of 
New  Yorlc,  to  review  a  judgment  for  the 
plaintiffs,  Lewis  Steinhardt  et  aL,  in  an  action 
brought  by  them  against  Joe)  B.  Erhaidt, 
Collector,  for  duties  paid  under  protest  on  cer- 
tain imported  goods  invoiced  as  Boonekamp 
Bitters.    Affirmed. 

Statement  by  Mr.  Chief  Justice  Fuller: 

*This  was  an  action  to  recover  duties  [178 
paid  under  protest  on  certain  goods  impor  ed  lo 
September,  1889,  and  invoiced  as  Boonekamp 
Bitters.  The  collector  rated  them  under  the 
paragraph  in  Schedule  H  of  section  2502  of 
the  Act  of  March  8,  1883  (22  Stat,  at  L.  chap. 
120,  p.  505)  reading:  "Cordials,  liquora  Hi- 
queurs],  arrack, absinthe,  kirschwasser,  ratafia, 
and  other  similar  spirituous  beverages  or  bit> 
ters,  containing  spirits,  and  not  specially 
enumerated  or  provided  for  in  this  Act,  two 
dollars  per  proof  gallon;"  and  assessed  the 
bottles  in  which  the  bitters  were  imported  at 
three  cents  apiece  under  the  paragraph  of  the 
same  schedule,  reading:  "Wines,  brandy,  and 
and  other  spirituous  liquors  imported  in  bottles, 
shall  be  packed  in  packages  containing  not  less 
than  one  dozen  bottles  in  each  package;  and 
all  such  bottles,  except  as  specially  enumerated 
or  provided  for  in  this  Act,  shall  pay  an  addi- 
tional duty  of  three  cenis  for  each  bottle." 

The  importers  claimed  by  their  protest  that 
the  articles  should  have  been  assessed  under 
the  paragraph  of  Schedule  A  of  said  Act  (2*3 
Stat  at  L.  494)  which  provided  as  follows: 
"Proprietary  preparations,  to  wit:  All  cos- 
metics, pills,  powders,  troches,  or  lozenges, 
sirups,  cordials,  bitters,  anodynes,  tonics,  plas- 
ters, liniments,  salves,  ointments,  pastes,  drops, 
waters,  essences,  spirits,  oils  or  preparations  or 
compositions  recommended  to  the  public  as 
proprietary  articles,  or  prepared  according  to 
some  private  formula,  as  remedies  or  specifics 
for  any  disease  or  diseases,  or  affections  what- 
ever, affecting  the  human  or  animal  body,  in- 
cluding all  toilet  preparations  whatever,  used 
as  applications  to  the  hair,  mouth,  teeth,  or 
skin,  not  specially  enumerated  or  provided  for 
in  this  Act,  fifty  per  centum  ad  valorem;"  and 
that  the  bottles  should  have  been  subjected  to 
thirty  per  cent,  ad  valorem  under  the  paragraph 
of  Schedule  B  (22  Stat,  at  L.  405)  reading: 
"Green  and  colored  glass  bottles,  vials,  demi- 
johns, and  carboys  (covered  or  uncovered) 
pickle  or  preserve  jars,  and  other  plain,  molded 
or  pressed  green  and  colored  bottle  glass,  not 
cut,  engraved  or  painted,  and  not  specially 
enumerated  or  provided  for  in  this  Act^  one 
cent  per  pound;  if  filled  and  not  otherwise  in 
this  Act  provided  for,  said  articles  shall  pay 
thirty  per  centum  ad  valorem  in  addition  to  the 
duty  on  the  contents." 

*It  appeared  that  the  bitters  in  question  [179 
are  made  in  Antwerp  and  advertised  as  a  pro- 
prietary preparation  compounded  according  to 
a  private  formula.  The  wrapper  represented 
the  enclosed  articles  as  "fine  stomachic  bitters 
known  as  'Boonekamp,'  the  outcome  of  a  for- 
tunate discovery  made  by  Mr.  A,  E.  Boone- 
kamp, of  Antwerp,  Belgium,  in  the  year  1815.** 
That  they  possess^  valuable  properties  "as  an 
appetizer  and  as  a  regulator  to  the  human  i^ 
tern;"  and  as  having  "aperient  and  digestive 
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?[ua1itic8i'*  that  "as  a  prevcDtative  against  all 
orms  of  epidemic  disease  tbey  are  invalu- 
able," wbile  "taken  in  doses  of  one  spoonful 
before  eacb  meal  tbej  aid  digestion  and  impart 
a  bealtby  and  vigorous  action  to  the  83'stem. 
Tbey  also  make  a  pleasant  refresbing  bever- 
8^  taken  witb  water,  gin,  or  aniseed  cor- 
dial." 

A  certified  copy  of  tlie  Fleroisb  label,  as  reg- 
istered in  tbe  patent  office,  and  the  invoice  m 
Frencb  were  put  in  evidence. 

Testimony  was  given  tending  to  sbow  tbattbe 
bitters  were  prepared  by  a  secret  formula;  Ibat 
they  were  claimed  to  be  valuable  for  aperient, 
digestive  and  tonic  qualities,  and  used  for  tbe 
cure  or  relief  of  cramps,  dyspepsia,  dysentery, 
and  sick  stomacb;  tbat  they  were  called  patent 
medicines;  and  sold  by  dealers  in  sucb  medi- 
cines and  by  grocers.  It  was  admitted  b^ 
plaintiffs  tbat  their  principal  trade  in  tbe  arti- 
cle was  witb  liquor  dealers,  and  evidence  was 
adduced  that  tbey  were  sold  by  liquor  firms 
and  in  tbe  wine  and  spirit  department  of 
wholesale  groceries;  and  generally  dealt  out 
from  retail  bars.  One  bartender  testified  tbat 
be  dispensed  these  bitters  to  his  customers, 
and  '*that  some  liked  it  in  whisky,  some  in  gin, 
and  some  liked  it  straight."  Another  witness 
said  they  were  not  made  to  please  the  palate,  as 
cordials  were,  and  that  "people  will  shake 
themselves  when  they  drink  them."  It  further 
appealed  that  th(^  bitters  were  below  proof, 
containing  only  about  47i  per  cent  of  alcohol 
by  weight,  while  "proof  spiriis"  require  49^ 
per  cent,  and  that  they  contained  rhubarb, 
orange  peel,  turmeric,  and  an  essential  oil, 
•upposed  to  be  oil  of  anise. 

Samples  of  these  bitters  were  before  the  Jury 
for  examination  and  comparison,  and  there  was 
180]  evidence  to  the  effect  that  ^substantially 
all  bitters  contained  more  or  less  alcohol;  that 
absinthe  contained  wormwood  and  anisette,  and 
was  bitter;  that  neither  absinthe,  nor  kirsch- 
wasser,  nor  arrack,  nor  cura9oa,  was  a  proprie- 
tary preparation;  and  that  cordials,  liqueurs, 
and  the  like,  did  not  contain  drugs.  Testi- 
mony was  given  as  to  the  value  and  character 
of  tbe  bottles,  but  it  was  not  returned  in  the 
bill  of  exceptions.  The  court  charged  tbe  Jury 
as  follows:  "It  is  unnecessary  for  me  to  de- 
tain vou,  except  to  state  the  question  which  it 
will  be  for  you  to  answer  in  tnis  case,  affirma- 
tively or  negatively:  Is  plaintiffs'  bitters  sub- 
stantially similar  to  either  cordials,  liqueurs, 
arrack,  absinthe,  kirsch wasser,  or  ratafia?  In 
determining  the  ouestion  of  substantial  simi- 
larity you  may  take  into  consideration  any  or 
all  of  these  compositions;  the  appearance  pre- 
sented to  the  senses;  its  adaptability  for  use; 
the  uses  for  which  it  is  sold;  and  the  effect 
that  it  produces.  Looking  at  the  question  of 
similarity  or  dissimilarity  on  those  various 
grounds,  you  will  determine  whether  it  does 
or  does  not  present  any  substantial  similarity 
to  those  enumerated  articles." 

The  defendant  excepted  "to  the  ruling  of  the 
court  in  sending  the  specific  question  to  tbe 
Jurr,  as  embodi^  in  the  charge." 

The  Jury,  after  deliberation,  answered  the 

auestion  submitted  by  the  court  in  tbe  nega- 
ve.  Defendant's  counsel  then  moved  the 
•court  for  the  direction  of  a  verdict  for  the  de- 
fendant on  the  ground  that   tbe   articles,  al- 


though  proprietary,  were  also  bitters,  contain- 
ing spirits;  tbat  the  articles  being  equally  pro- 
vided for  in  both  sections,  tbe  collector  was 
entitled  to  assess  tbe  higher  rate  of  duty  un- 
der tbe  last  paragraph  of  section  2499  of  the 
Revised  Statutes  as  amended.  This  motion 
was  denied,  and  defendant  excepted.  The 
Jury  thereupon  rendered  a  verdict,  under  the 
direction  of  the  court,  for  the  plaintiffs,  and. 
Judgment  having  been  rendered  thereon,  this 
writ  of  error  was  sued  out. 

Mr,  Edward  B.Whitney,  Atsistant  Atty, 
Oen,,  for  plaintiff  in  error. 

Mr,  Edward  Hartley  for  defendants  ia 
error. 

*Mr,  Chief  Justtee  TuXLer  delivered  [181 
the  opinion  of  the  court: 

Counsel  for  plaintiff  in  error  concedes  that 
the  bitters  in  question  are  proprietary  prepara- 
tions, and  would  be  dutiable  as  sucb  if  there 
were  no  other  governing  clause;  but  contends 
tbat,  as  between  the  paraCTaph  relating  to  pro- 
prietary preparations,  and  the  parap^raph  relat- 
ing to  cordials,  liqueurs,  and  other  similar  spir- 
ituous beverages,  or  bitters  containing  spirits, 
the  latter  should  control;  that  the  familiar  rule 
that  the  more  specific  designation  governs  can- 
not be  applied,  because  neither  of  the  two  par- 
agraphs is  more  specific  than  the  other;  and 
that  the  beverage  rate  should  be  applied  under 
the  last  clause  of  section  2499  of  the  Revised 
Statutes  as  amended  in  1888  (22  Stat  at  L.  491) 
providing  that  **if  two  or  more  rates  of  duty 
should  be  applicable  to  any  imported  article,  it 
shall  be  classified  for  duty  under  the  highest  of 
such  rates." 

But  we  are  of  opinion  that  this  contention 
cannot  be  sustained  on  tbe  ground  simply  that 
Boonekamp  bitters  were  a  proprietary  hitters, 
and  also  a  bitters  containing  spirits.  The  pro- 
prietary paragraph  has  such  enumeratinir  force 
that  a  proprietary  bitters,  having  a  speciul  char- 
acter and  value  as  such,  protected  by  trade- 
mark and  recommended  asaremedv,  although 
it  contains  spirits,  as  bitters  generally  do,  can- 
not be  treated  as  non-enumerated,  or  as  so  fall- 
ing within  two  separate  clauses  as  to  involve 
the  same  result,  unless  that  conclusion  be 
compelled  by  other  facts  and  circumstances 
disclosed  in  regard  to  it.  The  real  inquiry 
here  was  whether  the  article,  though  confess- 
edly dutiable  as  a  proprietary  preparation 
within  the  statute,  was  so  similar  to  cordials, 
liqueurs,  arrack,  absinthe,  kirschwasser,  or 
ratafia  as  to  be  also  susceptible  of  being  as- 
sessed under  the  clause  applicable  to  the  latter. 
This  was  a  question  of  fact,  and  we  think 
properly  left  to  the  Jury,  if  there  was  any  evi- 
dence upon  which  a  verdict  for  defendant  in 
error  could  be  Justified.  Tbe  question  was,  in- 
deed, reduced  to  a  very  narrow  compass,  for 
it  was  admitt^ed  that  absinthe  was  the  only  ar- 
ticle named  in  the  cordials'  clause,  to  which 
*the  government  could  claim  tbat  Boone-[18tf 
kamp  bitters  bore  substantia]  similarity,  a  con- 
cession  based  on  the  view  that  absinthe  was  the 
onlv  **bitters"  specified  in  the  clause. 

Absinthe,  according  to  theCeoturv  Diction- 
ary, is  "the  common  name  of  a  highly  aromat- 
ic liqueur  of  an  opaline  green  color  and  bitter 
taste/'  and  is  prepared  by  "«taB^VA%\sL^<(x^^ 
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or  RiroDff  spirit  bitter  herbs,"  thecbief  of  tbem 
luiiiu:  wr>rm  wood.  It  was  not  denied  tbat  it  is 
bilier;  thai  it  is  used  as  a  beverage;  and  is  not 
a  propri(tary  preparation.  It  appeared  tbat 
the  wormwood*  "has  a  medicinal  efifect  upon 
tlie  human  system  as  a  tonic/'  and  tbat  tbc  ar- 
ticle contains  anisette,  a  cordial.  On  the  other 
hand,  Booueknmp  bitters  is  a  proprietary  prep- 
aration, recommended  to  the  public  as  such, 
and  as  prepared  according  to  a  private  formula. 
US  a  leincdy  for  certain  specific  maladies.  The 
l.itM-l  is  duly  re<ri8tered  at  the  Patent  Office. 
There  waa  evidence  tending  to  show  that  it 
contains  rhubarb,  orange  peel,  turmeric,  and 
an  ess'i'titinl  oil,  probably  oil  of  anise;  tijat  it 
is  hitter:  thai  it  is  not  attractive  as  a  beverage, 
and  liardly  used  distinctively  as  such;  and  that 
^  bile  it  is  sold  largely  by  liquor  dealers,  and 
us<  i  at  bars,  it  is  chiefly  so  sold  for  use  and 
used  in  water,  wines,  or  spirits,  as  a  bit  tor.  and 
fur  iiM  eatbartic,  as  well  as  tonic,  qualities.  A 
bottle  of  the  bitters  was  produced  for  the  in- 
iperiinn  and  consideration  of  the  jury.  Both 
artirh's  contain  alcohol  in  about  the  same  pro- 
portion. 

We  are  unable  to  conclude  otherwise  than 
tbat  thrre  was  evidence  tending  to  show  that 
llooiickanip  bitters  were  not  substantially  sim- 
ilar to  absinthe,  and  that  there  was,  therefore, 
no  L'nmnd  for  taking  the  case  away  from  the 
the  jurv.  The  verdict  that  there  was  no  such 
Finiiiarity  determined  that  these  bitters  were 
prcjperly  classitied  under  the  proprietary  prep- 
aration clause  and  this  excluded  them  from  all 
otiier  provisions.  The  rate  of  duty  on  the 
bottles  was  dependent  on  the  rate  of  duly  on 
the  ( ontents,  and  the  determination  as  to  the 
the  latter  controlled.    Judgment  affirmed. 


18:;j    JOHN  GOURKO,  Plff.  in  Err., 

r. 

UNITED  STATES. 

(See  S.  C.  Hcporter's  ed.  183-1C2.) 

Chiirgc  to  jnri/  on  trial  for  murder— arming 
for  sclf'deJeiiMe, 

I.    On  n  trial  for  murder  a  ehnrffo  to  the  Jury  that 
the  lie  I  (J  II  da  u  I  may  prepare  himself   for  self-de- 


fense, but  If  he  kills  when  there  is  oo  case  of  self- 
defense,  such  act  of  previous  preparation  be> 
comes  crimloal  in  its  character  because  of  bis 
iubsequent  act,  and  then  the  fact  of  his  previ- 
ously preparing  himself  shows  deliberation  and 
design—is  erroneous. 

t.  The  Jury  were  not  authorised  to  find  defend- 
ant guilty  of  murder  because  of  his  having  de- 
liberately arme4  himsell,  provided  bo  rightfully 
so  armed  himself  for  purposes  simply  of  self-de- 
fense, and  if,  independently  of  the  fact  of  arming 
himself,  the  case,  tested  by  what  occurred  on  the 
occasion  of  the  killing,  was  one  of  manslaughter 
only. 

[No.  972.1 

Submitted  Nov.  17, 1893.     Decided  April  16, 

1894. 

F  ERROR  to  the  Circuit  Court  of  tbc 
United  States  for  the  Western  District  of 
Arkansas,  to  review  a  judgment  and  convic- 
tion for  the  murder  of  one  Peter  Carbo,  by 
John  Gourko,  in  ilie  Indian  Territory,  on  No- 
vember 1,  1892.  Iiever»td  and  eauee  remanded 
for  a  new  trial. 

Statement  l)y  Mr.  JuUiee  Harlan: 
Tlie  plaintitf  in  error,  a  white  man  and 
not  an  Indian,  was  charged  by  indictment  in 
the  (Mrcuit  Court  of  the  United  i^Ultes  for 
the  Western  District  of  Arkansas  witli  the 
crime  of  iiavin^.  on  the  first  day  of  Novem- 
ber, 1892,  at  tlie  Choctaw  Nation,  in  the  In- 
dian territory,  within  the  above  district,  fel- 
oniously, willfully,  and  with  malice  afore- 
thought killed  and  murdered  one  Peter 
Carbo.  A  verdict  of  guilty  was  returned, 
and,  a  motion  for  a  new  trial  having  bit^n 
overruled,  the  defendant  waa  adjudge-d  to 
sutler  death.  The  pre.scnt  writ  of  error  brings 
up  that  judgment  for  review. 

John  Gourko  and  his  brother  Mike  Gourko. 
and  the  deceased  Peter  Carbo,  all  of  Polifih 
nativity,  were  engaged  as  laborers  at  certain 
coal  mines  in  the  vicinity  of  tlie  town  of 
Alderson,  Choctaw  Nation,  Indian  terril<»ry. 
Between  Carbo  and  the  Gourko  brothers— tlie 
two  latter  being  respectively  about  ll»  and  17 
years — there  was  con.siderable  ill  feeling, 
growing  out  of  a  charge  made  by  the  former 
that  the  latter  had  clandestinely  appropriated 
for  their  benedt  money  due  for  the  t taking 


XoTK.— Ji»  to  officers  (ie  facto:  indictment  for  mur- 
d*r:  !*uf!:cit:m:y  of  statement  of  iiwc  aful  placc^  see 
noic  to  iJiiil  V.  United  States,  a5:  377. 

A.^  to  (liinlnal  law:  correction  ofnmtcnctof  one 
Cftni'iiicil:  resentence.  BCQ  note  to  Lx  parte  Cross* 
80:  wa. 

Homicide  when  justijldble  in  eelf 'defense. 

There  must  have  been  uot  only  the  belief,  but 
alM>  i-4\i<>oiiahle  ground  for  the  accused  to  believe, 
tliHi,  nt  the  time  of  killing  the  deceased,  he  wus  in 
iraniiiient  or  immediate  djinjrer  of  his  life  or  vrrent 
b«Mlily  Imrm  from  the  deeeMscd,  to  excuse  th<.»  hom- 
ieide  on  the  Rroiind  of  self-deiense.  Wilson  v. 
Sisiie,  17  L.  K.  A.  tiSi,  80  Fla.  234. 

One  upon  whom  an  unprovoked  brutal  assault  Is 
niHde  t>y  one  of  frieutly  superior  strenfftb  who  has 
already  demonstrated  his  power  and  purpose  to  do 
preat  bodily  injury,  and  is  under  the  influence  of 
liquor,  reeklcss  and  an>rry,  is  Justified  in  seizins:  a 
kipfe  lyiuK  at  hnnd.  and  uhIdk  it  in  self-defen<^e  to 
the  extent  of  killinfir  his  assailant.  Garello  v.  State, 
81  Tex.  Cum.  Hop.  56. 

An  aggressor  In  a  personal  difficulty— one  not 
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reasonablj*  free  from  fault— can  never  be  heard  to 
acquit  hiiuHclf  of  lia>)ility  for  its  consequences  on 
the  ground  of  self- defense.  Lovett  v.  State,  17  Lb 
R.  A.  705.  80  Fla.  142. 

A  police  offi(*er  may  defend  himself  to  the  extent 
of  taking  life,  against  an  attack  by  a  prisoner  whom 
he  has  lawfully  arrested.  Com.  v.  Weathers,  T 
Kulp.  1. 

One  who  brings  on  or  begins  a  difTiculty,  although 
with  no  intent  to  kill  or  do  bo<llly  injury  to  the 
other  party  thereto,  cannot  Justify  on  the  ground 
of  self-defense  an  attempt  by  him  to  kill  the  latter, 
although  it  afterwards  becomes  necessary  to  kill 
him  to  sare  his  own  life.  Sullivan  v.  State,  81  Tex. 
Crira.  Kep.  486. 

To  Justify  killing,  in  self-defense,  one  having  or 
presentmg  a  deadly  weapon,  the  belief  or  fear  of 
imminent  danger  need  not,  io  fact,  be  well 
grounded,  if  the  conduct  or  actions,  coupled  with 
the  thretitening  language  of  the  assailant,  is  such 
as  to  induce  a  reasonably  cautious  man  to  believe 
tbat  his  life  or  person  is  in  imminent  danger. 
State  V.  West,  45  La.  Ann.  14. 
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out  of  several  lots  of  coul  that  he  claimed  to 
liave  dug,  and  with  the  taking  of  which 
from  tlie  mines  they  had  no  connection.  A1- 
tliough  the  Oourlio  brothers  denied  this 
184]charge,Carl)o*petsistcd  in  repeating  it, 
and, according  to  tlie  lestiinony  of  tlic  younger 
Gourl&o,  threatened  to  kill  them  both  und  **to 
siioot  John  like  a  dog."  Carbo  was  about  40 
or  45  years  of  age,  weighed  about  200  pounds, 
possessed  extruordinury  physical  strength, 
and  was  regarded  as  a  dangerous  character. 
The  defendant  was  in  delicate  health, 
weighed  about  135  pounds,  and  was  deemed 
a  quiet,  peaceable  boy. 

Oil  tlie  morning  of  November  1st,  1892 — 
that  being  a  holiday  for  the  Polish  laborers — 
there  were  quite  a  number  of  miners  in  the 
town  of  Alderson.  About  nine  o'clock  Carbo 
and  the  defendant  were  observed  to  be  cn- 
l^aged  in  an  angry  conversation  near  the  post- 
ollicc. 

The  postmistress  at  Alderson,  describing 


what  occurred,  testified  that  Carbo  would 
swear  and  call  Gourko  **  names  and  make 
threats  that  he  would  hit  him  or  something 
of  the  kind,  and  shook  his  fist  right  in  his 
face."  Being  afraid  that  Carbo  was  ** going 
to  hurt  the  boy,"  she  spoke  to  Mr.  Anderson, 
who  was  working  in  the  store,  and  said, 
*"Pete  is  going  to  kill  John,  I  am  afraid.' 
.  .  .  The  boy  did  not  show  any  disposi- 
tion to  want  to  quarrel  with  him  or  want  to 
fight ;  he  would  step  back  as  much  as  two  or 
three  steps  awa^,  and  Pete  would  follow  him 
up  and  shake  his  fist  in  his  face,  and  the  boy 
Went  on ;  and  as  he  came  back  I  spoke  to 
John,  the  defendant,  and  asked  him  not  to 
have  any  trouble  there  by  the  oflice,  and  he 
siiid  he  wasn't  going  to ;  he  said  'I  have  just 
gone  to  get  a  marshal  to  come  and  have  him 
arrested,'  and  he  said,  'I  will  wait  until  the 
marshal  comes  home.  *  " 

Another   witness,    John   Silluski,    also  a 
Polander,  gave  this  account  of  the  meeting 


A  mere  apprehension  of  Immediate  danflrer  does 
nnt  Justify  a  bomicldc,  no  matter  bow  sincere  it 
may  t>e.  but  there  must  be  an  honest  and  reasonable 
teiicf  of  such  danirer.    Field  v.  Oom.  89  Va.  69G. 

A  homicide  is  not  Justifiable  as  in  eelf-detcDse 
because  the  deceiised  threarenod  with  a  baseball 
Uat  the  person  who  killed  him,  where,  atter  the 
latter  rclnatcd,  the  deceased  stood  still  in  a  peace- 
ful attitude  and  threatened  no  further  violeuoe. 
Byrd  v.  Com.89  Va.  KM. 

Homicide  is  not  excused  or  reduced  in  deprree  by 
the  luct  that  the  deceased  is  the  affgressor  in  a 
quarrel  l)etween  the  parties,  where  the  quarrel 
ceaM**  and  the  deceased  witiidraws  and  the  defend- 
act  i9  clearly  the  ag-gressor  in  a  second  quarrel  in 
wbi<')i  the  kiUingr  is  done.  Drake  v.  Com.  14  Ky.  L. 
lUv.  077. 

The  doctrine  that  one  attacked  by  another  in  his 
own  cai*tle  is  not  comrielled  to  flee  or  to  resort  to 
apparent  means  of  escape  does  not  apply  where  the 
killinir  occurred  In  a  public  grocery  owned  by  the 
accused,  and  no  assault  was  made  upon  him  with  a 
dc-idly  weapon,  the  deceased  having  only  a  smiill 
knife  which  was  In  his  pocket.  Hall  v.  Com.  15 
Ky.  L.  Kep.  lOS. 

To  Justify  a  homicide  on  the  ground  of  self- 
defense,  the  slayer  must  apprehend  with  reasonable 
cause  danuer  of  losing  his  life  or  receiving  great 
personal  injury,  and  his  action  must  bA  to  avert  the 
apprehended  danger.  State  y,  Talmage,  107  Mo. 
US. 

One  attacked  by  another  has  the  same  right  In 
acting  upon  reasonable  appearances  of  danger,  to 
defend  himself  against  appearances  of  serious 
bodily  harm  as  he  has  against  appearances  that  in- 
dicate danger  of  death.  Fuller  v.  State,  80  Tex, 
App.  5SU. 

The  fact  that  one  has  been  previously  threatened 
and  assaulted  with  a  deadly  weapon  by  another 
will  not  Justify  him  in  lying  in  wait  and  slaying  his 
adversary.    Turner  v.  Com.  89  Ky.  78. 

A  party  Is  Justified  in  taking  the  life  of  another 
when  necessary  to  save  bts  own,  where  such  other 
IS  pursuing  him  and  forcing  the  fight,  and  the 
former  Is  endeavoring  In  good  faith  to  withdraw, 
although  the  difficulty  may  have  been  brought  on 
by  his  own  imprudent  language.  State  v.  Talmage, 
107  Mo.  643. 

One  who  kilts  bis  enemy  after  the  latter  has 
thrown  away  his  weapon  and  turned  to  fly  cannot 
claim  to  have  been  acting  in  seUP-defense.  Meurer 
T.  State,  129  [nd.  687. 

One  who  voluntarily  brings  on,  seeks,  or  pro- 
vokes a  diOiculiy  in  the  progress  of  which,  though 
to  save  his  own  life,  he  kills  bis  adversary,  cannot 
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tw  Justified  on  the  ground  of  self-defense,  but  must 
in  part  at  least,  bear  the  coTise<juencos  of  his  law- 
lessness, the  dfgrce  of  lilsguiltdepending  upon  tho 
intent  with  which  the  difliculry  is  brought  on  or 
provoked.    State  v.  Parker,  100  Mo.  217. 

The  fact  that  some  trivial  act  of  one  accused  of 
murder  intended  as  a  mere  Joke,  or  even  if  intcndid 
to  annoy,  contributed  to  t>ring  on  the  dilBoulty* 
will  not  deprive  hira  of  the  right  of  self-defense. 
Bennyfleld  v.  Com.  13  Ky.  L.  Hep.  4i6. 

One  who  arms  h'mself  and  in  any  manner  chal- 
lenges a  fight  ^\ith  another  cannot  afterwanU 
maintain,  that  in  taking  the  life  of  the  latter.  %v|io 
assaulted  him  during  the  difficulty,  be  acted  in 
self-defense.    Gaines  v.  Com.  88  Va.  08'?. 

There  wns  no  abandonment  of  the  difficulty,  so 
as  to  entitle  defendant,  accused  of  homicide,  to  a 
charge  on  the  theory  of  self-defend,  where  it  was 
provoked  by  him  and  was  only  temporarily  sus- 
pended while  deceased  went  across  the  street  to 
arm  himself,  and  was  immediately  renewed  ou  his 
return.    Roberts  v.  State.  30  Tex.  App.  2»l. 

One  who  hasj  reasouuMe  grounds  to  believe  and 
does  l>elieve  that  another  is  about  to  enter  his  hoii-'^e 
with  the  object  of  doing  him  gi-eat  t)Odily  harm  has 
the  right  to  use  such  force  as  is  necessary  to  pre- 
vent such  entry,  even  to  the  taking  of  lite.  Sparks 
V.  Com.  89  Ky.  644. 

One  who  goes  upon  another*8  premises  for  the 
purpose  of  provoking  a  quarrel  with  and  killing 
the  owner,  and  who  kills  the  latter  while  he  is  using 
no  more  force  than  is  necessary  to  eject  htm,  is 
guilty  of  murder  and  cannot  plead  self  deicusa. 
Gaines  v.  Com.  88  Va.  6&!. 

To  Justify,  under  Mansfleld*s  Ark.  Digest,  sec- 
tion 1551,  the  killing  of  oue  attempting  in  a  violent 
manner  to  enter  another*8  habitation,  it  must  rea- 
sonably appear  to  the  one  committing  the  homi- 
cide that  such  entry  will  expose  him  to  the  ^anupt 
of  losing  his  hfe  or  of  receiving  great  bodily  injury, 
it  t)eing  his  duty  to  prevent  the  entry  by  means  not 
fatal  if  bo  can  do  so  consistently  with  bis  own 
safety.    Brown  v.  State,  66  Ark.  593. 

A  homicide  is  Justitlable,  under  Mansfield*s  Ark« 
Digest,  section  1551.  as  committed  in  resist! ng  a  vio* 
lent  attempt  to  enter  a  house  for  the  purpose  of 
assaulting  a  person  dwelling  or  being  therein, 
though  the  person  committing  it  does  not  attempt 
to  leave  the  house,  if  be  resorts  to  fatal  means  only 
to  avoid  exposing  himself  to  the  danger  of  losing 
bis  own  life  or  of  receiving  serious  bodily- injury* 
King  V.  State,  66  Ark.  804. 

One  who  provokes  a  difficulty  without  intendfnir 
to  fight  on  equal  terms,  but  with  a  design  to  use  a 
pistol  if  it  becomes  necessary,  and  during  Uie  dim- 

Mi 


184,189 


SUPBEMS  COORT  OF  THK  UNITED  StATEA. 


Oct.  Tmbm, 


between  the  deceased  and  the  defendant  near 
the  postoffice:  ^'That  day  was  a  holiday, 
the  first  of  month  of  November,  and  on  this 
holiday  all  Polish  stay  at  home;  I  staid 
at  home  too.  John  Gourko  was  sick.  He 
worked  a  couple  of  days,  and  stay  at  home 
three  or  four;  I  don't  know  how  many.  On 
that  day  I  staid  at  home  and  he  staid  at  home 
too.  He  felt  bad  on  tliat  day.  About  9 
o'clock  or  half  past  9  I  go  to  the  postofflce, 
and  John  Oourko  too,  and  Pete  Carbo  was 
standing  in  front  of  the  postoffice.  and  three 
other  men  were  standing  there,  and  he  was 
1 85]  talking  to  *them,  and  1  passed  him  and 
went  inside  of  the  postofSce.  I  heard  John 
•ay,  'Pete,  how  many  cars  of  coal  do  you  say 


1  stole  from  youY'  and  Pete  say,  'I  don't  say 
you  stole ;  you  and  your  brother  together 
work  at  that  place,  and  I  lost  about  6 'cars. ' 
John  wasn't  mad  that  time.  Pete  said  he 
stole  about  six  cars.  John  left  home  that 
morning,  he  did ;  be  wasn't  well ;  he  was- 
sick,  didn't  work ;  he  had  chills  and  fever  : 
was  sick  all  the  time.  John  said,  'You  old 
sucker,  I  never  stole  no  six  cars  of  coal.'** 
Beinj;  asked  what  next  happened,  the  witness 
stated  that  Carbo  ** cursed  Oourko  all  the 
time,"  applying  to  him  epithets  of  the  most 
degrading  kind,  and  which  need  not  be  here 
repeated.  The  witness  further  said  :  **  And 
Pete  said,  'You  want  to  fight  this  morning. 
Come  on  here, '  and  John  said,  'I  don't  want 


eulty  kills  the  party  thus  provoked,  fa  vuilt?  of 
murder  of  the  second  deirree,  notwithstandlDg  the 
latter  assaulted  him  in  a  dangrerously  violent  man- 
ner.   State  V.  Talroage,  107  Mo.  643. 

One  uDlawf  uUy  attacked  by  snotber  is  not  bound 
to  retreat  to  avoid  the  ueoeesity  of  killingr  his  as- 
sailant.   WiJliams  V.  State,  80  Tex.  App.  429. 

One  actiDfjT  uDder  apprehended  danger  of  death 
or  serious  bodily  barm  is  not  bound  to  retreat  or 
resort  to  other  means  of  averting  such  danger,  but 
may  slay  his  adversary  if  the  danger  be,  or  reason- 
ably appears  to  him  to  be,  imminent  and  present. 
Baltrip  v.  State,  80  Tex.  App.  64S. 

One  who,  with  murder  in  bis  beart  and  a  deadly 
weapon  in  his  hand,  pursues  and  overtakes  another 
and  kills  him,  is  guilty  of  murder  regardless  of  any 
principles  of  self-defense  or  of  declining  a  further 
StruffgJe.    People  v.  Bruggy,  SB  Cal.  476. 

Actual  danger  Is  not  necessary  to  Justify  the  ex- 
ercise of  the  right  of  self-defense;  reasonable 
grounds  to  believe  such  danger  real  and  imminent 
are  suflicient.  State  v.  Harrod,  102  Mo.  500;  Gibson 
y.  State.  89  AJ9. 121. 18  Am.  St.  Rep.  06;  Perkins  v. 
State,  78  Wis.  561;  State  v.  Wyse.  88  S.  C.  582. 

The  right  to  kill  in  self-defense  is  not  confined 
to  cases  where  one  has  a  reasonable  belief  that  it 
is  necessary  to  save  his  own  life,  but  tbe  right  ac- 
crues if  there  is  imminent  danger,  or  a  reasonable 
apprehension  of  such  danger,  to  limb,  or  involving 
great  bodily  harm,  although  there  may  be,  in  fact, 
DO  danger  to  life.    Kirby  v.  State,  89  Ala.  63. 

When  one  without  fault  in  bringing  onadiflS- 
eulty  finds  himself  so  menaced  by  present  impend- 
ing danger  that  be  strikes  and  slays  bis  assailant,  it 
is  not  absolutely  necessary  to  his  plea  of  self-de- 
fense that  be  should  have  attempted  to  have  es- 
caped by  flight,  if  he  was  so  obstructed  by  ob- 
stacles that  be  could  not  escape,  or  in  attempting 
to  do  so  would  probably  have  increased  tbe  peril 
with  which  he  was  menaced.  Hammil  t.  State,  90 
Ala.  677. 

Tbe  plea  of  self-defense  in  committing  homicide 
is  not  good  unless  there  were  no  other  reasonable 
means  of  escape,  by  retreating  or  by  avoiding  tbe 
combat  with  safety.  Com.  v.  Ware,  187  Pa.  466, 47 
Phila.  Leg.  Int.  484. 

A  person  assaulted  in  his  yard  is  required  to 
avoid  tbe  necessity  of  killing  by  retreating  into  his 
house  if  be  can  do  so.  and  is  not  allowed  by  law  to 
stand  his  ground  and  kill  his  assailant.  Watkins 
T.  State,  89  Ala.  82. 

Tbe  principle  tbatone  may  defend  himself  in  bis 
own  dwelling  without  retreating  therefrom  is  not 
applicable  when  be  has  quitted  bis  domidi  and  en- 
closure.   Martin  v.  State,  90  Ala.  60S. 

If  any  forcible  attempt  is  made  against  a  person 
or  property  with  a  felonous  intent,  or  if  an  attack 
Is  made  with  a  murderous  intent,  the  person  at- 
tacked is  under  no  obligation  to  retieat.  Perkins 
V.  State,  78  Wis.  6&L 
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To  support  tbe  claim  of  self-defense  on  a  trial  for 
homicide,  an  accused  must  have  been  free  from 
fault  in  provoking  or  bringing  on  the  difficulty, 
and  be  cannot  shield  himself  on  the  ground  of  a 
necessity  which  bis  own  fault  or  wrong  contributed 
to  produce.  Kirby  v.  State.  89  Ala.  63;  Waller  v* 
Bute,  89  Ala.  79;  State  v.  Bryant,  102  Mo.  24. 

One  who  seeks  a  difficulty  with  another  for  the 
purpoee  of  ctiastising  him  for  bte  abuse  of  a  near 
relative,  and  arms  himself  with  a  pistol  to  be  used 
in  case  of  necessity,  and  kills  such  person  with  the 
weapon  pursuant  to  such  purpose,  is  guilty  of 
murder,  although  it  was  necessary  to  use  tbe  pistol 
in  self-defense.  Gibson  v.  Bute,  89  Ala.  121, 18  Am. 
St.  Rep.  96. 

The  danger  which  will  excuse  a  homicide  on  the 
ground  of  self-defense  must  be  apparent  and  immi- 
nent at  the  time  of  tbe  fatal  injury,  or  honestly  be- 
lieved to  be  so,  and  on  reasonable  grounds.  Bornanl 
V.  State,  88  Tenn.  188:  State  v.  Jackson,  82  S.  C.  S7; 
Poe  V.  Stare.  87  Ala.  66;  Price  v.  People,  131  III.  2S3, 
12  Cnm.  L.  Mag.  479. 

The  right  of  self-defense  does  not  imply  tbe 
right  of  attack,  and  will  not  avail  in  any  case  where 
the  difDculty  was  induced  by  the  party  himself. 
Lewis  V.  State.  88  Ala.  11;  State  v.  Jacobs.  SfSS. C.29. 

A  party  has  not  the  right  to  arm  himself,  seek  his 
adversary,  and  provoke  a  quarrel  or  difllculty  with 
him,  and  then  take  advantage  of  it  to  justify  kill- 
ing such  pariy  on  tbe  ground  of  self-defense. 
State  V.  Hawkins,  18  Or.  476;  State  v.  Scott,  41  Minn. 
866;  Helm  v.  State,  67  Miss.  662. 

The  right  of  self-defense  cannot  be  carried  to  the 
extent  of  taking  human  life,  until  the  party  as- 
sailed has  availed  himself  of  ail  proper  means  in  bis 
power  to  decline  combat  by  retreat,  if  there  is  open 
to  him  a  safe  mode  of  escape.  Poe  v.  State,  87  Ala. 
66. 

A  party  attacked  or  assaulted  is  not  required  to 
escape,  or  to  attempt  it,  if  tbe  conditions  are  such 
that  by  so  doing  he  will  increase  his  peril,  real  or 
apparent.  Shell  v.  State,  88  Ala.  14;  Dabcock  v. 
People,  13  Ck>lo.  616;  Brown  v.  Ck>m.  86  Va.  466;  State 
V.  Evans,  88  W.  Va.  417;  Gonzales  v.  State,  28  Tex. 
App.  130. 

One  close  pressed  by  an  attacking  man  who  is  his 
superior  in  strength,  in  a  situation  which  justifies 
fear  of  grave  bodily  harm,  is  excusable  for  ahooU 
ing  his  assailant.    Stoneham  v.  Com.  86  Va.  (SSHk 

A  party  killing  another  cannot,  in  any  case,  sub- 
stantiate his  excuse  if  be  killed  his  adversary,  even 
after  a  retreat,  unless  there  were  reasonable 
grounds  to  apprehend  that  he  would  otherwise 
have  been  killed  himself  or  have  suffered  great 
bodily  harm.    Brown  v.  Com.  86  Va.  466. 

It  is  only  in  tbe  last  extremity  that  tbe  right  to 
UEca  deadly  weapon,  under  any  circumstances, 
arises.    People  v.  Carlton,  115  N.  Y.  618. 
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to  fl.q:lit ;  I  am  a  sick  man;  I  am  going  to 
II  re  »t  you  ;  I  don't  feel  well. '  And  he  said, 
'1  o  *ie  on  and  Sglit  if  you  want  lo  tight  this 
muruing/  and  he  said.  *I  dou't  want  to 
f)ght. '  John  looked  behind  the  store  for  a 
policeman  or  soniethiue  ;  he  wanted  to  arrest 
Lim,  I  guess;  I  don't  know.** 

It  appears  from  the  evidence  that  the  kill- 
ing occurred  about  twenty  or  thirty  minutes 
after  tlie  difficulty  at  the  postotlice,  and  near 
a  saloon  in  which  a  billiard  table  was  kept. 
The  witness  who  gave  the  fullest  account  of 
the  difficulty  up  to  the  time  of  the  killing 
was  Mr.  Anderson.  He  testitlcd,  iu  sub- 
stance, that  he  saw  the  beginning  of  the 
trouble  in  front  of  the  postofficc,  in  which 
was  the  store  where  he  worked.  Being  asked 
to  state  what  occurred,  he  said  :  **  Well,  I  was 
in  the  store  there,  and,  as  usual,  around  the 
postoffice  there  was  a  crowd  gathered  there 
for  the  mail  at  distributing  times,  and  other 
times  men  congregate  around  in  front  of  the 
stoie  and  in  the  store,  and  this  morning 
which  was  the  morning  of  the  first  of  No- 
vember, 1892,  there  was  quite  a  crowd 
gathered  right  in  front  of  the  window  and 
door  of  the  store  or  postoffice,  and  it  was  not 
lon^  until  my  attention  was  called  to  the 
loud  talking  out  there  bv  the  postmistress. 
.  .  .  The  man  who  was  aoing  the  loud  talk- 
ing was  Peter  Car  bo,  the  man  who  was  killed. 
He  appeared  at  that  time  to  be  angry,  and 
was  talking  pretty  loud  when  I  first  saw  him. 
t8G]  I  heard  him  'talking  there  before  I  got 
in  position  where  I  could  see  him.  I  saw 
him  then  quarreling  with  John  Gourko ; 
.  .  and  I  seen  Pete  Carbo  shake  his  fist  at 
John,  and  putting  his  fist  up  under  his  nose, 
and  using  considerable  bad  language.  .  . 
I  heard  bim  say  that  frequently,  several  dif- 
fferent  times,  and  John  Gourko  there,  when 
he  would  be  shaking  his  fist  at  him  he  would 
be  stepping  back,  backing  away.  I  seen 
him  back  as  far  as  from  here  to  you,  and  pass 
around  the  crowd.  And  it  would  only  be  a 
few  moments  until  Peter  would  be  there. 
Q,  Peter  would  follow  him  up?  A.  Yes,  sir. 
And  in  the  interval  he  would  sometimes  have 
one  hand  in  his  bosom  and  the  other  hand 
behind  here.  Of  course.  I  didn't  know 
whether  he  was  armed  or  not.  I  stood  in  the 
store  where  I  belonged,  and  after  a  little 
while  the  disturbance  out  there  ceased,  and 
they  separated,  and  then  in  a  few  minutes 
after  that,  lust  a  short  space  of  time,  I  don't 
know  Just  how  long,  Mr.  Gourko  there  came 
back  to  the  store,  and  the  postmistress  spoke  to 
him,  called  him  in  and  had  a  talk  with  him, 
and  told  him  she  didn't  wish  any  more 
trouble.  And  I  was  speaking  to  Mr.  Gourko 
there,  as  I  was  acquainted  with  him,  and 
told  him  that  the  postmistress  didn't  want 
sny  more  trouble  in  front  of  here,  in  front  of 
her  window,  and  no  more  such  language  as 
that  was,  and  I  told  him  to  keep  away  from 
Peter  Carbo,  and  have  no  more  trouble  with 
him.  I  also  asked  him  if  he  was  armed,  and 
he  said  he  was  not.  And  presently — just 
about  that  time  there  was  a  customer  come 
in,  and  I  had  to  leave  him  and  go  back  to  my 
work,  and  after  I  went  back  to  my  work, 
waiting  on  the  customers,  I  can't  tell  how 
long  that  was,  but  I  cut  through  the  cus- 
tomers, and  I  bappenea  to  walk  to  the  store 
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door,  and  I  leaned  up  against  the  side  of  the 
door,  and  was  standing  there,  aud  presently 
I  saw  Mr.  Gourko  there  coming  right  to  mo 
from  behind  the  billiard  hall,  that  was  in 
front  and  to  the  right  of  me,  right  across  the 
street  or  pas.^agcwuy  ;  he  was  coming:  around 
that,  and  he  was  coming  directly  towards 
me,  as  though  he  was  coming  to  the  postof- 
fice, or  me  and  the  door,  just  as  though  he 
was  coming  right  over  to  our  store,  and  as 
he  ^ot  up  almost  opposite  the  front  of  the 
billiard  hall  I  was  in  theactof  *calling[lH7 
to  him,  or  saying  something  to  him — I  am 
pretty  noisy  sometimes  to  the  boys  around 
there  and  call  to  them  or  say  something — aud 
just  as  J  was  going  to  speak,  Pete  Carbo  and 
him  got  into  conversation,  and  I  said  noth- 
ing. .  .  When  I  first  saw  him  he  was 
right  in  front  of  the  billiard  hall,  standing 
out  in  front,  and  Gourko  was  coming  right 
up  this  way,  and  when  the  converation  oc- 
curred Gourko  stepped  out  here  at  the  right- 
hand  corner  of  the  billiard  hall  and  Peter 
Carbo  advanced  right  up  towards  him,  that 
way,  until  they  were  a  few  paces  apart,  and 
they  were  saying  something  I  could  not  un- 
derstand :  I  don't  think  it  was  in  our  lau- 
gunge;  if  it  was  I  didn't  understand  it. 
Still,  I  didn't  think  of  anv  trouble ;  they  were 
not  talking  loud  at  that  time,  as  I  understood 
it.  Gourko  drew  a  small  bright  pistol  from 
his  pocket,  and  he  shot  at  Carbo,  and  he  ap- 
parently shut  almost  in  tiiat  direction,  over 
his  head,  and  he  then  almost  instantly  shot 
the  second  time,  and  Carbo  dodged  to  the 
right  and  down'ard,  and  he  shot  again,  and 
the  third  time  he  shot  he  dropped  his  gun 
furtlier  down  and  fired  and  Carbo  fell.**  Be- 
ing asked  to  describe  Carbo's  attitude  and 
what  was  the  position  of  his  hands,  the  wit- 
ness said  :  "*!  can't  remember  just  which 
hand  it  was,  one  hand  apparently  was  thrust 
in  his  bosom  and  the  other  hand  was  behind 
him,  but  which  hand  it  was  I  cannot  call  to 
mind.  It  wasn't  but  just  a  short  time  from 
the  time  he  began  to  advance  until  the  shoot- 
ing was  done.  He  further  stated,  in  reply 
to  an  inquiry  as  to  when  Carbo  put  his  hands 
behind  him:  **!  think  when  he  started  out 
in  front  of  the  billiard  hall,  about  10  or  Vi 
feet  from  the  front  of  the  billiard  hall  ia 
where  I  saw  him  start  from,  advance  out  to 
wlicrc  Gourko  stood.  0.  I  will  ask  you  to 
state  if  you  know  whetiier  he  began  to  talk 
to  the  defendant  h^re  when  you  saw  him  start 
out  of  the  billiard  hall,  when  he  started  to- 
wards him?  A.  Yes.  sir;  but  I  could  not 
understand  what  he  said.  I  think  that  was 
in  the  Slavish  language — in  some  language 
besides  mine.  But  as  he  went  out  there  he 
was  talking.  I  could  hear  their  voices,  but 
I  could  not  understand  anything  that  was 
said.  Q.  I  believe  you  say  they  came  around 
from  the  front,  and  Peter  came  out  from  the 
back?  A.  No,  sir;  Peter  *  was  standing  f  188 
in  front,  and  Gourko,  the  first  I  seen  of  him.  he 
was  opposite  the  rear  of  the  store,  coming  up 
the  street  or  passageway,  or  whatever  you 
call  it.  the  pass  way,  and  when  he  got  up 
opposite  there,  where  he  could  see  by  the  cor- 
ner of  the  billiard  hall  here,  like  this  was  the 
billiard  hall,  and  Gourko  was  coming  ut> 
this  way,  bearing  right  across.  Just  as  though 
our  store  was  right  over  here,  and  ha  wss 
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bearing  over  from  this,  as  though  be  was  com- 
iug  uver  right  direct  to  where  I  was  standing 
in  the  door,  and  Peter  Carbo,  the  first  I  seen 
of  him,  was  ri^ht  in  front  of  that  store,  and 
when  they  began  to  talk  Peter  Carho  advanced 
right  out  that  way,  and  when  he  got  up  in 
three  or  four  paces  of  him  Gourt^o  stopped. 
O.  Tliey  met  right  there?  A.  Yes,  sir;  when 
they  got  togetlier  Peter  was  talking,  and  I 
don't  know  whether  this  man  was  saying 
anything  or  not.  Q.  They  were  saying  some- 
thing iiT their  own  language  which  you  did 
not  understnnd?  A.  Yes,  sir;  that  boy  was 
standing  still  when  Peter  was  advancing,  and 
be  was  standing  still  when  the  first  shot  was 
fired.  Q.  The  first  shot  was  fired  over  his 
heud?  A,  Yes,  sir."  There  was  evidence, 
on  behalf  of  the  government,  tending  to  show 
that  just  before  the  killing  Carbo  was  in 
the  saloon  referred  to  watching  a  game  of 
billiards;  that  while  he  was  there  Gourko 
came  to  tlie  door,  and  opened  a  conversation 
with  Carho  which  inaicated  that  he  was 
indii? riant  at  the  language  the  latter  had 
previously  used  towards  him  and  did  not  in- 
tend to  rest  quietly  under  ihe  insults  that 
had  been  put  upon  him ;  that  the  ])ariies 
quickly,  and  as  if  by  mutual  agreement,  left 
tiie  saloon  to  "Bettie"  the  dispute  between 
them  ;  that  in  a  moment  or  two  after  they  got 
on  the  outside  the  killing  occurred  ;  and  that 
Carbo,  at  the  time  he  was  shot,  was  facintr 
Gourko.  with  one  hand  across  his  bosom, 
under  the  lapel  of  his  coat,  and  the  other 
behind  or  across  his  back.  There  was  evi- 
dence tending  to  show  that  the  deceased  was 
often  seen,  when,  not  quarreling,  with  his 
hands  in  that  position.  The  third  shot  fired 
by  defendant  took  effect,  and  resulted  in  the 
instant  death  of  Carbo.  It  was  clearly  proved 
that  he  was  unarmed  at  the  time  he  was  shot. 
The  evidence  disclosed  other  circumstances. 
181>J  but  those  above  *statcd  are  the  prin- 
cipal 1  facts,  and  are  sufticient  for  the  purpose 
of  presenting  the  groimds  upon  which  the 
defendant  seeks  a  reversal  of  the  judgment. 

No  counsel  for  plaintifl  in  error. 
Mr,    Holmes    Conrad,    Assistant  Atty. 
Gen.,  for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court : 

The  court  below  made  a  long  charge  in 
reference  to  the  principles  of  law  which  it 
conceived  to  be  applicable  to  murder,  man- 
slaughter, and  self-defense.  Among  other 
things,  the  court  said  to  the  iury  :  "*  A  man 
has  a  deliberate  intent  to  kill  in  the  absence 
of  a  rii;ht  to  kill  under  the  law  of  self-de- 
fense, and  in  the  absence  of  that  which  would 
mitigate  the  offense  to  manslaughter.  He 
cannot  have  a  deliberate  intent  to  kill  and 
then  lay  that  his  offense  was  only  man- 
slarghter,  l)ecause  the  fact  that  he  had  an 
iuteut  to  kill  implies  that  be  deliberated  over 
that  purpose,  that  he  prepared  himself  for  it, 
and,  as  you  will  learn  further  on,  where  de- 
liberation, premeditation  upon  a  purpose  to 
•lay,  where  previous  preparation  to  execute 
that  purpose  exists,  there  is  banished  from 
the  case  that  condition  known  as  man- 
slaughter, because  that  grows  into  existence 
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upon  sudden  impulse,  without  preyious  prep- 
aration to  take  life.  Whenever  that  exists 
we  have  malice,  and  nothing  else,  unless  it 
is  a  case  where  a  man  prepares  himself  for 
self-defense,  and  then,  in  order  to  exonerate 
himself  from  that  killing,  he  must  execute 
that  preparation  where  the  law  gives  him  a 
right  to  do  it,  and  in  a  defensive  way;  be 
mav  prepare  himself  for  self-defense,  but  if 
he  kills  when  there  is  no  case  of  self-defense, 
such  act  of  previous  preparation  becomes 
criminal  in  its  character  because  of  his  sub- 
sequent act,  and  it  becomes  attached  to  that 
act.  It  does  not  necessarily  import  especial 
malevolence  toward  the  individual  slain,  but 
also  includes  the  case  of  a  generally  depraved, 
wicked,  and  malicious  spirit;  a  heart  regard - 
less  of  social  duty,  and  a  mind  deliberately 
bent  on  mischief.  It  ^importa  pre-  [1SM> 
meditation."  To  this  part  of  the  charge  the 
defendant  duly  excepted. 

The  defendant  asked  the  court  to  instruct 
the  jury  "^that  preparation  in  the  heat  of 
blood  may  be  followed  by  manslaughter  as 
well  as  under  a  certain  state  of  case  it  may 
l)e  fol low  ed  by  murder  or  self-defense. "  The 
court  refused  to  give  this  instruction  with- 
out mollification,  and  to  that  acticm  of  the 
court  the  defendant  excepted.  The  court 
modified  the  proposition  embodied  in  this 
instruction  by  saying  to  the  jury:  **If  a 
party  prepares  to  defend  himself  in  a  case 
where  he  could  defend  himself,  he  has  a  right 
to  do  that;  but  if  he  prepares  himself  us  I 
have  already  told  you.  and  then  executes  a 
deadly  purpose  by  killing;  under  circuni 
stances  where  he  would  have  no  right  to  kill, 
where  there  was  an  absence  from  the  case  of 
the  right  of  self-defense  or  an  absence  of  thc 
miti gating  conduct  that  I  have  given  to  you 
that  would  reduce  the  grade  of  the  crime  to 
manslaughter,  then  the  fact  of  his  previously 
preparing  himself  shows  deliberation  for  a 
deadly  criminal  purpose,  and  there  could  not 
be  manslaughter  under  such  conditions  as 
that.  He  may  prepare  himself,  as  I  have 
already  told  you,  to  defend  himself  in  a 
proper  way  ;  but  because  he  has  prepared  him 
self  to  act  upon  the  defensive,  if  he  after 
wards  abandons  that  purpose  and  kills,  if  he 
has  no  ri^ht  to  kill  in  the  absence  of  facts 
that  would  give  him  the  right  to  defend, 
then  the  fact  of  previous  preparation  becomes 
evidence  of  deliberation,  evidence  of  design 
As  I  have  already  told  you,  manslaughter 
cannot  spring  out  of  a  state  of  case  where  a 
man  prepares  himself  to  kill  wrongfully, 
when  he  prepares  himself  to  take  human  life 
when  he  has  no  right  to  do  it.  That  is  evi 
dence  of  malice  aforethought,  and  it  is  the 
distinguishing  line  between  manslaughter 
and  malice  aforethought. ** 

We  are  of  opinion  that  the  part  of  the 
charge  to  which  the  defendant  took  excep- 
tion, as  well  as  what  the  court  said  in  modi- 
fication of  the  instruction  asked  by  the  de- 
fendant, were  wanting  in  the  clearness  that 
was  requisite  in  order  that  the  jur^  might 
not  misapprehend  the  principles  oi  law  by 
which  they  were  to  be  controlled. 

Assuming,  for  the  purposes  of  the  present 
inquiry, that  the  ^defendant  was  not  en-[  191 
titled  to  an  acquittal  as  having  fitted  inaelf- 
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EDWARD  G.  HANRICK.  Appt. 

V. 

NICHOLAS  HANRICK  et  al. 


NICHOLAS  nAXRlCK  et  al.,  Appt$., 

V. 

EDWARD  G.  HANRICK  et  au 


(I  fcnse,  the  vital  question  was  as  to  the  eiTcct 
In  l>e  /;iven  to  the  fact  that  he  armed  him- 
self  with  a  deadly  weapon  after  the  angr}- 
meeting  with  Carbo  in  the  vicinity  of  the 
postonicc. 

If  be  armed  himself  for  tlie  purpose  of  pur- 
suing his  adversary,  or  with  llie  intention  of 
putting  himself  in  the  way  of  his  adversary, 
so  as  to  obtain  an  opportunity  to  kill  him, 
tlien  he  was  guilty  ot  murder.  But  if,  in 
view  of  what  occurred  near  the  po-iionice.  tlie 
defendant  had  reasonable  gMumls  to  hdieve, 
and  in  fact  believed,  that  the  deceastd  in- 
tended to  take  his  life,  or  to  intlict  upon 
him  great  bodily  harm.  and.  so  believing, 
armed  himself  solely  for  necessary  self  de- 
fcuM'  in  the  event  of  his  being  pursued  and 

atljuked,  and  if  the  circum>,tuiices  occurring    Act  of  March  3,  lS87—remotal  of  tuit-^eoaU, 
on  th(*  occasion  of  the  meetinir  at  or  near  the 


WILLIAM  BRADY  et  al..  Appti., 

V, 

EDWARD  G.  HANRICK  et  au 
(See  8.  C.  Reporters'  ed.  182  198.) 


1.  The  Act  of  March  8. 1887.  chnp.  87TJ.  corrected  by 
the  Act  of  Aiijriist  13, 1888,  chnp.  HdG.  by  new  rciru- 
hitious  of  roinoxals  for  i»n'jinHce  or  lf>cal  liiflu- 
encc,  6ii?k.t.^«m1os  and  repeals  the  carll«T  statutes 
upon  this  siHiJect. 

2.  8iicb  Act  does  not  authorize  one  defendant  to 
rf  move  a  0uit  into  the  circuit  court  of  the 
Tnited  Stnfesfrom  a  8tiiteC(>iirt.ii|»on  the  ground 
of  prejudice  or  local  influence  lietweeu  himself 
and  otiier  defendants. 

8.    A  party  defendant  who   has   wrontrfally   re* 

move<l  a  suit  from  a  state  court  into  the  United 

States  circuit  court,  must  on  reversal,  pay  the 

costs  in  the  latter  court  and  the  costs  of  the  ap* 

fpeals  to  this  court. 

[Nos.  837,888.389] 

.4  r:;ued  April  3, 1894.    Decided  April  SO,  1894. 


ball  ion  were  such  as,  hp  thcuinilctjH,  made  a 
case  of  manslaugliter,  then  the  defendant's 
arming  himself,  after  the  difliculty  near  the 
])0.sloHice,  did  not  have,  in  itself,  the  elTect 
to  convert  his  crime  into  that  of  murder. 
Stated  in  another  form:  Although  the  de- 
fendant may  not  have  been  justilied  on  the 
occasion  and  under  the  panicular  circum- 
stances of  the  dilHculty  at  the  billianl  saloon 
in  believing  that  the  Utking  of  his  iidvcr- 
sary's  life  was,  then  atul  there,  necessary  to 
save  his  own  life  or  to  protect  himself  from 
serious  bodily  harm;  nevertheless,  the  jury 
were  not  authorized  to  find  him  guilty  of 
murder  because  of  his  having  deliberately 
armed  himself,  provided  he  righlfuliy  so 
armed  himself  for  purposes  simply  of  self- 
defense,  and  if.  independently  of  the  fact  of  A  PPKAL8  from  a  decree  of  the  Circuit 
arming  himself,  the  case,  tested  by  what  oc-  ^  Court  of  ih*^  United  States  for  the  North- 
curred  on  the  occasion  of  the  killing,  was  one  ern  District  of  Te.\a«.  for  the  pnrtiiion  of  land 
of  manslaughter  only.  in    an  action  brought  in  tlie  state  court,  by 

The  court,  in  effect,  said— or  the  jury  may,  Nicholas  Ilanrick  c^  ah,  against  Kdward  G. 
not  unreasonably,  have  understood  the  court  Uanrick  et  at.,  which  Fuit  was  removed  from 
as  declaring— that  preparation,  by  arming,  the  state  court  to  Paid  circuit  courr.  on  the  ap- 
altliough  for  self-defense  only,  could  not  be  plication  of  William  IJrady,  one  of  thedefeiul- 
fol lowed,  in  any  case,  by  manslaughter,  if  ants.  Reversed,  with  costs  f»f  the  appeal! 
the  killing,  after  such  armincr,  was  not,  in  against  Bra<ly  and  case  uinatuUd  to  the  cir- 
fact.  in  necessary  self-defense."  Such  we  uu-  tuit  court,  with  din  <'fions  to  render  judgment 
derstand  to  be  the  meaning  of  the  charge.  In  against  him  for  costs  in  that  court  and  to  ro« 
our  opinion  the  court  erred  in  so  charging  the  ' 
jury.  If  the  accused  was  justiiled  in  the  eye 
l!)21  of  the  law  in  arming  himself  for  •self- 
defense,  and  if  without  seeking  but  on  meet- 
ing, his  adversary,  or  a  subsequent  occasion, 
killed  him,  not  in  necessary  self-defense, 
th(  n  his  crime  was  that  of  manslaughter  or 
murder,  as  the  circutustances,  on  the  occasion 
of  the  killing,  made  it  the  one  or  the  other. 
If  guilty  of  ntanslaughtcr,  looking  alone  at 
those  circtimstances.  he  could  not  be  found 
guilty  of  murder  by  reason  of  his  baviog 

J  previously  armed  himself  solely  for  self-de- 
ense. 

The  judgment  in  renrsed  and  the  cause  re- 
manded for  a  new  trial. 


Ht  r.  8. 


U.  8..  Book  88. 


mand  it  to  the  state  couit. 

Statement  by  Mr.  Justice  Gray: 
This  was  an  action,  brought  DeeemlHjr  17, 
1878,  in  the  di.>trict  court  of  Falls  county 
in  the  state  of  Texas,  to  recover  two  undi- 
vided thirds  of  land  in  that  county,  of  which 
Edward  Hanri'k,  a  citizen  of  that  state, 
was  seized  at  the  time  of  his  death  in  lbG5. 

Note.— .^f  to  removal  of  eaufca^  under  Act  of  1S78; 
ettf2eiiii/iip,seenote  to  Meyer  v.  Delaware  B.  Const. 
00.25:608. 

A$  U)  removal  by  one  of  two  or  more  defendantei 
eeparahle  eontrovertUe^  see  note  toSloaoo  v.  Andeiw 
son,  29:  890. 

A»  to  remorxA  of  cawts  to  United  States  courts  for 
local  preju(1U;e^  see  note  to  Gaines  y,  Fuentes,  28: 
524.  and  to  Jefferson  v.  Driver,  29: 897. 

As  to  removal  of  cau!<cs  from  state  to  Federal  courts 
where  United  States  Constitution^  Act  of  Cnnirrese. 
or  treaty  comes  in  questitm^  see  note  to  Little  York 
Gold  Wash.  &  W.  Co.  v.  Keyes,  24: 686. 

As  to  civil  rights:  removOl  of  causes;  when  deniid^ 
see  note  to  Civil  Rfsrhts  Cases,  27:  886. 

As  to  removal  of  actions  against  officers:  Rev,  StaL 
1 665,  tee  not*  to  Duvit  t.  South  OaroUna,  ST  674. 
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1931int€state  and  without  issue.  His  ♦heirs. 
at  the  time  when  tliis  suit  was  brought,  were 
his  sister  Elizabeth ;  Nicholas  Uunrick  and 
Others,  the  cliildren  of  his  deceased  brother 
James;  and  Edward  G.  Haurick,  the  only 
■on  of  another  deceased  brother.  The  plain- 
tiffs were  Elizabeth  and  the  children  of 
James,  and  were  some  of  them  citizens  of 
the  state  of  New  York,  and  the  others  sub- 
jects of  the  United  Kingdom  of  Great  Britain 
and  Ireland  and  residents  of  Ireland.  The 
defendants  were  Edward  G.  Hanrick,  a  citi- 
zen of  Texas,  residing  in  the  northern  dis- 
trict of  Texas,  who  contended  that  the  plain 
tills  had  no  title,  because  both  Elizabeth  and 
James  were  aliens;  and  Philip  O'Brien  and 
wife,  residents  of  the  state  of  Massjichusetts 
and  citizens  of  the  United  States,  to  whom 
some  of  the  plaintiffs  had  conveyed  their  in- 
terests by  a  deed  absolute  in  form,  but  al- 
leged to  oe  in  trust  for  the  grantors. 

The  petition,  which  stated  the  above  facts, 
was  afterwards  amended  by  joining  as  de- 
fendants William  Brady,  a  citizen  of  New 
York ;  John  B.  Sargent,  a  citizen  of  Massa- 
cbusetta;  and  Wharton  Branch  and  Edward 
J.  Gurley,  citizens  of  Texas.  Brady,  Sargent 
and  Branch  severally  claimed  interests  in  the 
lands  under  conveyances  from  the  defendants 
O'BrieuL  and  wife;  and  Gurley  claimed  an 
undivided  third  of  the  land  under  a  deed 
from  Edward  G.  Hanrick  pursuant  to  a  con- 
tract made  by  Edward  Hanrick  in  his  life- 
time. The  amended  petition  prayed  for  a 
partition  of  the  whole  land,  having  due  re- 
gard to  any  valid  conveyances  of  interests 
therein,  and  to  other  equitable  considera- 
tions. 

On  June  15,  1887,  Brady,  relying  on  sec- 
tion 6*39  of  the  Revised  Statutes,  and  the  acts 
of  March  8,  1875,  chap.  137.  and  March  8, 
1887,  chap.  378,  filed  in  the  state  court  a  peti- 
tion, supported  by  his  affidavit,  for  the  re- 
moval of  the  suit  into  the  circuit  court  of  the 
United  States,  on  the  eround  that  there  was 
in  the  cause  a  controversy  between  himself, 
a  citizen  of  New  York,  and  the  defendants 
Edward  G.  Hanrick,  Branch  and  Gurley, 
citizens  of  Texas  and  that  by  reason  of  prej- 
udice and  local  influence,  created  by  said 
Henrick,  Brady  could  not  obtain  justice  in 
the  courts  of  the  state.  Thereupon  the  state 
court  ordered  the  case  to  be  removed  as  prayed 
for. 

194]  *0n  November  21,  1887,  the  defendants 
Hanrick  and  Gurley  moved  the  circuit  court 
to  remand  the  case  to  the  state  court,  because 
there  was  no  controversy  between  the  defend- 
ant Brady  and  the  plaintiffs;  because  Brady 
was  a  citizen  of  the  same  state  as  some  of 
the  plaintiffs;  because  all  the  defendants 
were  not  citizens  of  a  different  state  from 
the  plaintiffs  ;  because  there  was  no  separable 
controversy  between  Brady  and  any  other 
party  to  the  suit;  and  for  other  reasons. 

On  November  23,  1887.  the  circuit  court, 
against  the  exception  of  the  defendants  Han- 
rick and  Gurley,  made  an  order  denying 
their  motion  to  remand  the  case  to  the  state 
court;  reciting  that  it  had  been  made  to  ap- 
pear to  the  court  that  from  prejudice  and 
local  influence  the  defendant  Brady  would 
not  be  able  to  obtain  justice  in  the  courts  of  i 
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the  state:  and  adjudging  that  the  cause  be 
removed  from  the  state  court  to  the  circuit 
c-ourt. 

The  pleadings  were  then,  by  order  of  the 
circuit*  court,  reformed  according  to  the 
equity  rules  of  the  court;  and,  after  further 
proceedings  and  hearings,  it  was  decreed  that 
the  parties  were  entitled  to  undivided  inter- 
ests in  the  land  as  follows:  The  plaintiffs, 
two  ninths;  the  defendant  Edward  G.  Han- 
rick, two  ninths;  the  defendants  Brady  and 
O'Brien  and  wife,  two  ninths;  and  the  de- 
fendant Gurley,  one  third.  A  final  decree 
of  partition  was  entered  accordingly,  from 
which  appeals  were  taken  to  this  court  by 
the  plaintiffs,  by  the  defendant  Hanrick,  and 
by  the  defendants  Brady  and  O'Brien  and 
wife. 


MeMTs.  W.  Hallett  PhiUips  and  L, 

Qoodrich  for  E.  G.  Hanrick,  appellant. 
No  briefs  filed  for  other  parties. 


W. 


Mr.  Justice  Gray  delivered  the  opinion 
of  the  court : 

The  first  question  to  be  decided  is  whether 
the  circuit  court  of  theUnited  States  lawfully 
acquired  and  retained  jurisdiction  of  the  case. 
The  determination  of  this  question  really 
'depends  upon  the  construction  and  ef-  [  1  Oo 
feet  of  the  Act  of  March  8,  1887,  chap.  878, 
as  corrected  by  the  Act  of  August  13,  18^, 
chap.  866;  but  will  be  aided  by  referring  to 
the  earlier  acta  of  Congress  and  to  the  con- 
struction of  those  acts  by  this  court. 

The  Judiciary  Act  of  September  24,  1789, 
chap.  20,  §  12,  authorized  "a  suit**  com- 
menced in  any  state  court  ^by  a  citizen  of 
the  state  in  which  the  suit  is  brought  against 
a  citizen  of  another  state^*  to  be  removed  by 
the  defendant  into  the  circuit  court  of  tiie 
United  States  upon  a  petition  filed  in  the 
state  court.  1  Stat,  at  L.  79.  Under  that 
statute,  it  was  held  to  be  essential  to  the  ju- 
risdiction of  the  circuit  court  that  all  the 
defendants  should  be  citizens  of  a  different 
state  from  any  of  the  plaintiffs.  StrutcMdffe 
V.  CurtiM,  7  U.  S.  3  Cranch,  267  [2 :  486]  ; 
Susquehanna  4k  W,  F.  R.  db  Coal  Co.  v. 
Blatehford,  78  U.  S.  11  Wall.  172  [20:  179] ; 
Ba/rney  v.  Latham,  103  U.  S.  205,  209  [26 : 
514,  516]. 

The  earliest  Act  of  Congress  for  the  re- 
moval of  causes  on  the  specific  ground  of 
prejudice  and  local  influence  was  the  Act  of 
March  2,  1867,  chap.  19G,  by  which  **  where 
a  suit  is  now  pending,  or  may  hereafter  be 
brought,  in  any  state  court,  in  which  there 
is  a  controversy  between  a  citizen  of  the  state 
in  which  the  suit  is  brought  and  a  citizen  of 
another  state, '^  the  suit  mi^ht  be  removed 
into  the  circuit  court  of  the  United  States  by 
"such  citizen  of  another  state,  whether  he  be 
plaintiff  or  defendant,"  upon  filing  a  Peti- 
tion and  affidavit  in  the  state  court.  14  Stat, 
at  L.  558. 

Undi  r  that  Act,  it  was  held,  after  able 
arguments  and  full  consideration,  that  the 
phrase  "a  suit  in  which  there  is  controversy 
between  a  citizen  of  the  state  in  which  the 
suit  is  brought  and  a  citizen  of  another  state" 
had  the  same  mean  in  a:  as  the  shorter  descrip* 
tion,  in  the  Act  of  1789,  of  "a  suit  between" 
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Biich  parties;  that  each  term  implied  a  pro- 
iced  ing  in  a  court  of  justice  by  a  party 
platntilF  against  a  party  defendant;  and  con- 
sequently tliat  all  the  defenilants  must  be 
citi/.ensof  other  states  from  any  of  the  plain- 
tiffs, and  that  one  of  several  defendants  could 
not  remove  the  suit.  G rarer  db  B.  8.  Mach. 
Co.  V.  Florence  8.  Mach.  Co,  a5  U.  8.  18 
Wall.  553.  585  [21  :  921,  922]  ;  Vannerar  v. 
Bryant,  ^V.  8.  21  Wall.  41  [22:  470]: 
Wake  V.  MrKim,  103  U.  S.  336,  338,  339 
[20:  563,  564]. 

The  Act  of  1^67  was  substantially  re-en- 
1 OO]  acted  in  clause  3  of  *section  6;39  of  the 
Revis(?d  Statutes,  which,  however  (like  the 
Act  of  1789)  described  the  ease  to  be  removed 
as  "a  suit"  between  a  citizen  of  the  state  in 
which  it  is  brought  and  a  citizen  of  another 
state  (instead  of  describing  it,  as  in  the  Act 
of  1807,  as  "a  suit  in  which  there  is  con- 
troversy between"  such  parties)  and  was 
likewise  held  to  require  that  all  the  neces- 
sary parties  on  one  side  of  the  suit  should  be 
citizens  of  different  states  from  those  on  the 
other,  and  not  to  permit  a  removal  because 
of  a  separable  controversy  between  one  of 
the  defendants  and  the  pJaintifT.  M'/vra  v. 
Sicaiin.  107  U.  S.  546  [27:  583];  Anierican 
BihU  Society  v.  Price,  110  U.  8.  01  [28:  70]  ; 
Cambria  Iron  Co.  v.  AMurn,  118  IJ.  8.  54 
[30 :  60]  ;  Hancock  v.  Holbrook,  119  U.  8.  586 
[30 :  538]  ;  Young  v.  Parker,  132  U.  S.  267, 
270.  271  [33:  352,  353]. 

The  Act  of  March  3,  1875,  chap.  137,  §  2, 
authorized  any  suit  in  a  state  court "  in  which 
there  shall  be  a  controversy  between  citizens 
of  different  states"  to  be  removed  by  "either 
party"  into  the  circuit  court  of  the  United 
States ;  and  added  this  clause :  "and  when  in 
any  suit  mentioned  in  this  section  there  shall 
be  a  controversy  which  is  wholly  between 
citizens  of  different  states,  and  which  can  be 
fully  determined  as  between  them,  then  ei- 
ther one  or  more  of  the  plaintiffs  or  defend- 
ants actually  interested  in  such  controversy 
may  remove  said  suit  into  the  circuit  court 
of  the  United  States."    18  Stat,  at  L.  470. 

Under  that  statute,  it  has  been  uniformly 
held  that,  in  order  to  justify  a  removal  of 
the  suit  because  of  **a  controversy  which  Is 
whollv  between  citizens  of  different  states," 
the  whole  subject-matter  of  the  suit  must  be 
culpable  of  being  finally  determined  between 
them,  and  complete  relief  afforded  as  to  the 
separate  cause  of  action,  without  the  presence 
of  other  persons  originally  made  parties  to 
fho  s\iit;  and  that  when  there  was  but  one 
indivisible  controversy  between  the  plain- 
tiffs and  the  defendants,  as  in  the  case  of  a 
suit  for  partition,  the  suit  could  not  be  re- 
moved by  one  of  several  plaintiffs  or  defend- 
ants. Stake  V.  McKim,  10:{  U.  8.  330  [26 : 
563] ;  Torrenee  v.  Shedd,  144  U.  8.  527  [36 : 
62«1  ;  BeUaire  v.  Btltimore  d:  0,  R.  Co.  146 
U.  8.  117  [30:  910]  ;  Wihon  v.  Osirerjo  Twp. 
ante,  p.  70 ;  Merchants  Cotton  Press  cfc  8.  Co. 
T.  Jnsuravce  Co.  of  N.  A.  ante,  p.  195. 
1517]  *The  Act  of  1875  contained  nothing 
o»r'  -erning  ronu  val  on  the  specific  ground  of 
prejudice  or  local  infiuence,  and  did  not  re- 

geal  clause  8  of  section  039  of  the  Revised 
tatutcs.     AnwHcan  BibU  8nciety  v.    Orore, 
101  U.  B.  610  [25 :  847]  ;  Iless  v.    ReynoUU, 
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113  U.  8.  73  [28:  927]  ;  Baltim<yre  iSk  0.  R. 
Co.  y.  Bates,  119  U.  8.  464  [30:  436]. 

The  Act  of  March  3,  1887,  chap.  373.  cor- 
rected  by  the  Act  of  August  13.  1888,  chap. 
800.  was  intended,  as  this  court  has  often 
recognized,  to  contract  the  jurisdiction  of  the 
circ\iit  courts  of  the  United  States,  whether 
original  over  suits  brought  therein,  or  by  re- 
moval from  the  state  courts.  It  not  only 
amends  the  Act  of  1875  ;  but  it  allows  to  none 
but  defendants  the  right  to  remove  any  case 
whatever,  and,  bv  new  regulations  of  re- 
movals for  prejudice  or  local  infbKiiee,  su- 
persedes and  repeals  the  earlier  sialuies  upon 
this  subject.  24  Stat,  at  L.  653 ;  25  Stat,  at 
L.  434;  Smith  v.  Lyon,  133  U.  S.  31^  [33: 
635]  ;  Fisk  v.  ncnalic,  142  U.  8.  459  [35: 
1080]  ;  Tennessee  v.  Union  <fe  P.  Bank,  ante, 
p.  511. 

This  Act,  after  other  provisions  which  need 
not  be  stated,  re-enaets  the  last  clause  of  sec- 
tion 2  of  the  Act  of  1875,  above  quoted,  ex- 
cept that  it  omits  the  words  "plaintiffs  or." 
It  then  takes  up  the  subject  of  the  Act  of 
1867.  and  enacts  that  in  the  case,  defining  it 
in  the  words  of  that  Act,  "where  a  suit  ig 
now  pending  or  may  be  hereafter  brought^ 
in  any  state  court,"  a  removal  may  be  had, 
not,  as  under  that  Act,  by  "such  citizen  of 
another  state,  whether  he  be  plaintiff  or  de- 
fendant," but  only  by  "any  defendant  being 
such  citizen  of  another  state ;"  and  not  upon 
petition  to  the  state  court  and  the  mere  affi- 
davit of  the  petitioner  to  his  belief  in  prej- 
udice or  local  influence,  but  upon  petition 
to  the  circuit  court  of  the  United  States  and 
"  when  it  shall  be  made  to  appear  to  said  cir- 
cuit court"  that  prejudice  or  local  iniluenoe 
exists. 

Whether  this  Act  permits  one  of  two  or 
more  defendants  to  remove  any  case  which  h% 
could  not  have  removed  under  earlier  stat- 
utes is  a  question  upon  which  there  have  been 
confiicting  decisions  in  the  circuit  courts, 
and  upon  which  we  are  not  now  required  to 
express  a  definitive  opinion. 

Beyond  doubt,  the  existing  Act,  like  eycrr 
Act  which  ^preceded  it,  does  not  auth-  [  1 08 
orize  one  defendant  to  remove  a  suit  into  the 
circuit  court  of  the  United  States  from  a  state 
court,  upon  the  ground  of  preiudice  or  local 
influence  between  himself  and  other  defend- 
ants. The  whole  object  of  allowing  a  defend- 
ant to  remove  a  su  i  t  or  controversy  i n to  the  cir- 
cuit  court  of  the  United  States  is  to  prevent 
the  plaintiff  from  obtaining  any  advantage 
against  him  by  reason  of  prejudice  or  local 
influence.  Unless  such  preiudice  or  influence 
in  favor  of  the  plaintiff  is  alleged  and  proved, 
he  cannot  be  prevented,  under  the  clause  of 
the  existing  statute  upon  this  subject,  from 
prosecuting  his  suit  against  all  the  defend- 
ants in  the  court  in  which  he  originallj 
brought  it. 

Tlie  present  case  was  a  suit  for  parti ttoil» 
to  which  all  the  plaintiffs  and  all  the  defend* 
ants  were  indispensable  parties.  Torrenee  t, 
Shedd,  144  U.  8.  527  [36 :  528]  :  De  la  V€(fa 
V.  Leafjue,  64  Tex.  205 ;  Stark  v.  Carroll,  66 
Tex.  393.  Each  and  all  of  the  defendanto 
contested  the  rights  which  the  plaintiffs  as- 
serted ;  the  defendant  Brady  was  a  citizi*Q  of 
the  same  state  as  some  of  the  plaintiffs ;  and 
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the  only  prejudice  and  local  influence  which 
be  allc.^ed  as  a  ground  of  removal  was  be- 
tween liiuiself  and  other  defendants.  For 
thU  reason,  independently  of  other  reasons 
urjjed  against  the  validity  of  the  removal. 
Brady's  removal  of  the  eau^e  into  the  circuit 
court  of  the  United  States  was  not  warranted 
by  any  of  the  ads  of  Congress  on  which  he 
xelied. 

lirady,  having  wrongfully  removed  the 
case  into  the  circuit  court,  must  pay  the  costs 
Id  that  court,  as  well  as  tlie  costs  of  the  three 
appeals  to  this  court.  Min.tiufif,  G.  d  L.  ^f. 
M.  Co.  V.  Si^fn,  111  U.  S.*  379  [28:  4«2]  ; 
Torrenee  v.  S/iedd,  and  Tennessee  v.  Union  d: 
P,  Jiftnk,  above  cited. 

Appeal  of  the  plaint  ilTs  sustained,  and  de- 
cree H'versMl,  with  co.>ts  of  the  three  appeals 
against  Hrady  ;  and  c.i^e  reniande«l  to  the  cir- 
cuit court  with  directions  to  render  juclg- 
ment  a;rainst  him  for  ( os'.s  in  that  court,  and 
to  remand  it  to  the  state  court. 


199]      TUE  RRADLKY  FERTILIZER 
COMPANY,  Appt,, 

V. 

THE  EDWIN   I.  MORRISON  et  al. 
(See  S.  C.  Reporter's  c«t.  •*  Vie  Edwin  L  Morrison^** 

Charter  of  ffeMel— perils  of  the  sea— damage  to 
cargo— frt dings  of  the  court. 

L  Where  by  the  charter  party  It  is  afrrced  on  the 
part  of  the  vessel  thnt  shesliall  be  tiff  lit,  stuunch. 
Btroriff,  iind  lu  every  way  tlttcd  for  the  voyasre, 
the  owner  is  bound  to  see  that  his  vessel  is  eea- 
worthy  and  siiitithle  for  the  service  for  which  she 
it  to  he  employed,  while  no  obllffatioD  to  look 
after  the  matter  rests  upon  the  owner  of  the 
cariru;  if  there  be  a  defect,  althoujrti  latoiitand 
unknown  to  the  owner  of,  ho  is  not  excused. 

S.  Where  perils  of  the  sea  are  excepted  by  the 
chartur-t*arty  the  burden  of  prooi  is  on  the 
owner  to  show  thut  the  vessel  wm«  In  uoo<l  con- 
dition and  suitable  for  the  voyjire  ot  Up  in».vi»'J«.n, 
and  the  c^:ceptioD  doesnotexttnoruie  him  irom 
lial)iiity  for  loss  or  damage  from  one  ot  those 
perils  to  which  his  neffligenoe,  or  that  of  bis  serv- 
ants contributed. 

fll  Where  daroaire  to  the  cargo  was  caused  by 
water  taken  aboard  through  a  bil^'e  pump  hole, 
If  there  be  any  doubt  upon  the  evidence  wlietber 
the  cap  and  plate  covcrmir  that  hole  were  in  good 
ct>nflition  and  knocked  olTtlirouffb extraordinary 
contingencies,  that  doubt  must  be  resolved 
agjunst  tho  vessel. 

4.  Whore  tho  findings  of  the  court  t>elow  that 
'*tlte  daniajre  to  cargo  was  caused  by  a  danger  of 
the  seas,  and  was  within  the  exception  in  char- 
ter-party and  bills  of  lading,"  etc.,  were  deter- 
mined by  the  interpretation  which  the  law  put 
upon  the  circumBtancea  of  the  transaction  as 


stated  in  the  previous  findings,  such  Hading  art 
open  to  the  revision  of  this  court. 

[No.  227.] 
Argued  Jan.  f  4, 1894.    Decided  April  30,  1S94. 

APPEAL  frotn  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  reversing  the  decree  of  (he 
Di.ctri't  Court  of  that  district,  and  distnissiDg 
a  lil)el  tiled  by  the  Braciley  Fertilizer  Com  pa  njr 
against  the  schooner  Edwin  I.  Morrison  to  re- 
cover for  the  danf)M2^e  done  toacar^oof  guauo 
by  $eti  water  taken  aboard  on  her  voyaire 
from  Weymouth,  ^lassafhuseits,  to  Savannah, 
Georiria.  iieveised,  andciuse  rematided  with 
direction  to  enter  a  decree  for  liix'iant  for  the 
amount  fotind  due  by  the  district  court  with 
interest,  and  costs. 

See  same  case  below,  27  Fed.  Rep.  136,  40 
Fed.  Rep.  501. 

Statement  by  Bfr.  Chief  Justice  Fulleri 
Tins  was  alibel  filed  by  the  Bradley  Fer- 
tilizer Company  in  the  District  Court  of  the 
Uuiicd  Slates  for  the  Southern  District  of  New 
York  a.L'ain.st  tiie  schooner  Edwin  I.  Morrison, 
*to  recover  for  the  damage  done  to  a  |200 
cargo  of  guano  by  sea  water  taken  n1>r)ard  on 
January  10,  1884.  on  her  voyaire  from  Wey- 
mouth.  Massachusetts,  to  Savannah,  Ceorgia. 
The  libel  set  up  the  charter,  the  loa'iing.  the 
bills  of  lading,  the  sailing  from  AVeymouth, 
the  arrival  at  Savannah,  and  the  deliverv  of 
the  cargo  in  a  dumngei  cotulilion:  and  also  al< 
leged  that  the  schooner,  when  she  left  Wey- 
mouth and  before,  "was  not  tight,  staunch, 
strong,  and  every  way  fitted  for  said  voyage 
as  agreed;"  "audi  that  the  cap  waj;  g«>nc  from 
oft  the  bilge  pump  hole  on  the  port  side  of 
said  schooner,  or  was  then  so  loosely,  insecure- 
ly and  negligently  fastened  and  screwed  that 
the  S'ime  worked  and  came  oiT  without  any 
danger  of  the  soa  intervening,  whereby  sai^ 
vessel  was  unscaworthy  and  until  for  said  voy- 
age, or  after  leaving 'port  said  cap  was  re- 
moved and  not  properly  and  securely  replaced 
and  screwed  down,  or  was  negligently  and 
improperly  loosened  and  left  insinaire  by  those 
in  charge  of  said  schooner,  so  that  by  the  un- 
seaworthiness of  said  schO'Mier  or  by  the  negli- 
gence and  improper  navigation  of  those  in 
charge  of  her,  said  cap  came  oH  from  said 
pump  hole  without  any  dan^'er  of  the  sea," 
and  that  ab<^mt  seven  feet  of  water  was  ad- 
mitted through  it  into  the  hold  and  upon  the 
the  cargo. 

The  answer  admitted  the  charter,  shipment, 
bills  of  lading,  sailing,  arrival,  and  delivery  of 
the  cargo  in  a  damaged  condition,  and  in  ex- 
cuse thereof  alleged:  "That  on  said  voyage 
the  said  vessel  encountered  very  rough  and 
tempestuous  weather,  in  consequence  of  which 
she  shipped  large  quantities  of  water,  and  was 
greatly  damaged  by  the  seas,  and  it  was  found 


Note.— -4  a  fo  lialMityfornecesaaries^  supplies,  and 
repairs  to  nUip:  JitibUUyfor  conduct  and  acts  of  mas- 
ter and  mariners^  see  note  to  United  States  v.  The 
llaIckAdhel.il:  239. 

As  to  lioMlity  of  carrier  by  water  for  Joss  or  dam- 
OQt  of  goods,  see  note  to  Moore  v.  American  Transp. 
Co.  16:  674. 

As  to  lien  for  freight;  who  has,  and  how  waived  or 
lost,  see  note  to  Rafmood  v.  Tyson,  1&:  47. 
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As  to  lien  of  the  contract  of  affreightment  on  tht 
vessel,  and  for  damagrs  to  goods^  see  note  to  The 
Freeman  v.  BuckinKhara.l5:34L 

As  to  lien  for  rerniirs  and  necessaries  for  venels. 
domestic  and  foreign;  and  for  rupi)Hes^  salvckge  anA 
freight;  proceedings  in  rem  for^  see  notes  to  Blaine 
V.  The  Charles  Carter.  2: 6:)6,  The  General  Smith, 
4:609,  and  The  Palmyra,  6: 53L 
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V'The  Er/irfn 
on  the  arrival  of  llie  said  vrssel  at  Savannah 
tliit  lier  Said  car«r«>  or  a  poiticm  ihercof  was 
dnniagcd  by  ilie  snid  perils  of  the  seas  en- 
counirTcd  on  the  said  vovnjjfc,  or  from  causes 
exrep'cd  iu  the  suid  coulraci  or  contracts  of 
affreightinenl." 

The  di**tricl  court  found  that  nine  tenths  of 
\)\o  dunm'je  to  tlic  rarco  uus  occasioned  by  sea 
water  lalvin  in  tlirouch  ihc  bil2:e  pump  hole  on 
liie  port  side,  and  thai  the  vcs>rl  was  not  sea- 
\M)iiljy  in  respect  of  the  proper  security  of 
this  pnrt  cap  and  plate,  and  rendered  a  decree 
in  f.isorof  libelant.  The  0| 'It- ion  is  reported 
in  The  I-jhrnf  1.  Morrison,  27  Fed.  Rep.  1H6. 
20  1  ]  *Tl)e  Pc'u'o::cr  sailed  on  the  5f  h  c)f  Jan- 
UMty,  and,  :.c(orlin^to  the  lo<j,  on  the  after- 
noon o!  Jutj\!ai y  t).  met  a  very  sironp:  j^ale  and 
h.avy  fcoas,  an!  i.hij>pfd  great  quaiililies  of 
Tvafer.  Thf  h»g  of  January  10,  read  as  foUow.s:  ; 

"'J'his  day  b«  nins  witli  h  .stroii;;  westerly 
gale  and  .«iea  btill  iui:nin£j  veiy  hi.irh.  At  8  a. 
M.,  K'l  two  reefed  fore.Nnil;  set  storm  try.^all 
ami  hove  vcsHcl  to,  fuadin^  nbovt  south;  find 
that  the  ves-el  is  making  water  fasier  than  we  ! 
can  pump  it  out  with  both  pumps  the  men  not 
being  ahic  to  ttork  at  pumpfffj  stcaciili/  becanse 
of  /  f'tn/  seas  mrequue;  her  ctixks. 

•*(NorK. — The  words  in  italics  arc  inserted 
on  marcin  of  log  in  lead  pencil.) 

"Sounded  punip.^  and  find  that  she  has  7  ft. 
of  water  in  llie  hold. 

"(Note. — The  tiuuro  7  is  written  over  an 
erasure.) 

"Cut  the  boat  la.-shings  and  got  all  ready  to 
leave  the  ve.s.sel,  when  found  that  the  cap  had 
wa>hed  off  the  bilge  pump  hole  on  the  port 
side;  nailed  a  piece  of  sheet  lead  over  it  and 
started  both  pumps  ajioini:;  pumped  two  hours 
and  sound  again  and  find  that  wc  are  freeiiii; 
her  very  rapidly.  So  ends  this  day.  No  lati- 
tude; no  longitude." 

The  bilge  pump  hole  referred  to  in  the  above 
extract  ^as  a  hole  in  the  portside  in  the  water- 
way, a  short  distance  onl}'  in  front  of  the 
poop,  and  ran  down  through   the  waterway 
between  the  ceiling  and  the'skin  of  the  ship. 
It  was  from  three  to  four  inches  in  diameter, 
and  covered  by  a  brass  plate  about  f<»ur  inches  ' 
ffjuare,  countersunk  into  the  timber,  through  | 
which   was  a  hole,   covered  by  a   brass  cap,  | 
which  screwed  into  the  plate,  and  the  plate 
was  fastened  info    the  waterway  by  screws,  i 
There  was  a  similar  hole  on  the  starboaid  side.  ' 
The  dis'rict  judge  was  of  opinion  that  these 
holes,  which  had  never  been  used,  were  dan-  1 
gerous  unless  the  caps  and    plates  to    cover! 
them  were  kept  perfectly  tight  and  secure;  • 
that    "the  obligation  to  keep  watch  of  their ! 
condition  was  as  stringent  as  the  danger  fiom  \ 
weakness  in  them  was  extreme;"  and  that  there 
was  no  satisfactory  evidence  that  there  had 
been  more  than  a  casual  examination  of  them 
since  the  schooner    was  built,  some  eleven 
years  previous. 

202]  *The  theory  of  the  defense  was  that  the 
plate  and  cap  were  perfectly  tight,  but  that, 
through  the  many  seas  taken  aboard,  tliey  were 
knocked  off  by  accident  or  by  some  blow  from 
fioarinir  articles.  The  district  judge  held  that 
this  was  possible,  but  for  reasons,  which  he  gave, 
that  its  probability  was  exceedingly  small;  and 
that  even  if  it  could  be  supposed  that  the  plate 
bad  k>cen  knocked  off  through  the  blow  of  some 
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object  washed  across  the  deck,  it  would  still 
be  incumt)ent  on  the  claimant  to  show  that  the 
cap  and  plate  were  so  made  and  fastened 
as  rot  to  be  knocked  off  by  ordinary  col- 
lisions of  that  kind,  which  ban  not  been  done; 
that  while  there  could  l>e  scarcely  any  doubt 
that  the  cap  ai  d  plate  were  carriecJ  off  through 
the  action  of  the  sea,  yet  that  the  evidence  m- 
dicaied  clearly  that  this  was  done  before  the 
vessel  was  .subjected  to  any  extraordinary  con- 
ditions, aside  from  her  deep  loading,  and  that 
there  was  no  indica'ion  of  any  such  violence 
about  the  wood  work  in  that  quarter  as  would 
be  necessary  to  knock  away  such  a  cap  if 
properly  secured:  and  that  the  only  Piason- 
able  conclusion  was  that  after  eleven  years* 
wrvice  the  fasteinLrs  had  l>ecome  weak,  and 
that  the  uhite  had  been  carried  away  from  that 
cause,  anii  not  from  any  extraordinary  con- 
lingencie*!. 

The  case  having  been  taken  to  the  circuit 
court,  the  testimony  of  one  Candage,  an  ex- 
pert, was  given  to  the  effect  that  thoc  bilge 
p\inip  plates  in  the  waterways  were  regarded 
as  permanent  fixtures  not  requiring  lo  be  re- 
moved for  examination;  that  by  taking  hold 
of  the  cap  one  could  judge  of  tlie  firmness  of 
the  plate;  that  he  had  sometimes  unscrewed 
the  cap,  but  usuidly  could  judge  of  condition 
by  the  eye;  that  by  unscrewing  one  could 
judge  of  the  condition  of  the  wood  slightly 
better;  that  be  never  thought  it  necessary  to 
unscrew  the  plate,  which,  if  done  frc(iucntly, 
would  have  a  tendency  to  weaken  the  fasten- 
ings; that  if  the  plate  of  the  Morrison  had 
been  there  for  ten  or  eleven  years  and  never 
removed,  and  had  been  painted  over  from  lime 
to  time  with  the  ways,  no  examination  was  ne- 
ce8.sary  other  than  by  the  eye:  that  he  would 
say  as  matter  of  opinion  there  would  be  no  grad- 
ual weakening  of  the  fastenings  of  the  plate; 
that  upon  the  'details  slated  in  a  [203 
hypothetical  question  it  was  his  opinion  that  the 
loss  of  ihe  bilge  pump  plate  was  attributable  to 
the  fact  that  some  bard  substance  had  been 
dashed  against  it  by  the  force  of  the  waves 
and  the  rolling  of  the  vessel,  though  the  force 
of  the  water  alone  could  not  have  ripped  it  out 
and  carried  it  away.  The  circuit  judge  wasof 
opinion  (40  Fed.  Rep.  601)  that  "the  vessel 
was  not  originally  unseaworthy  because  she 
had  bilge  pump  holes  covered  as  these  were. 
The  presuni])tion  of  continuing  seaworthiness 
in  re^ipect  to  this  part  of  the  ship  is  not  re- 
butted by  the  single  fact  that  no  six>cial  test 
was  made  as  to  their  condition,  in  view  of  the 
testimony  (especially  that  taken  in  this  court) 
as  to  what  is  the  usual  examination  given  to 
such  structures."  And  he  concluded  that  the 
inference  to  be  drawn  from  the  testimony  was 
"that  there  was  no  defect,  patent  or  latent; 
that  the  fastenings  were  sjiflicicnt,  and  were 
knocked  out  by  a  blow  such  as  coultl  not  rea- 
sonably have  been  anticipated,  and  which  waa 
caused  by  a  danger  of  the  sea." 

The  circuit  court  made  its  finding  of  fact 
and  conclusions  of  law,  which  are  given  in  the 
margin*  (and  to  which,  in  *whole  or  iu  [204 


•  **I.  The  schooner  Edwin  I.  Morrison,  owned  by 
the  claimants,  was  chartered  on  I>eoenir>er  10,  IStB, 
b.v  a  written  charter  party,  to  the  libelant  for  • 
yoynge  from  Weymouth,  Uasa^  to  flavaoDab,  Oa^ 
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part,  and  to  certain  refusals  to  find,  HbelaDt 
filed  tweoty-seveD  exceptioos)  and  rcnriered 
2205]  a  decree  reversing  the*  decree  of  the 
district  court  and  dismissinc:  the  libel  with 
costs,  whereupon  the  cause  was  brought  by  ap- 
peal to  this  court. 

Mr,  Geo.  A.  Black*  for  appellant: 

It  was  error  of  law  to  find  facts  without  evi- 
dence, or  acainst  the  undisputed  evidence,  or 
to  refuse  to  find  a  material  fact  proved  by  un- 
contradicted evidence. 

Alexandre  v.  Machnn  {**The  City  of  New 
Torie*)  147  U.  S.  77  (37:  87). 

Inferences  from  circumstantial  facts  presents 
a  question  of  law. 

Sun  Mut.  Int,  Co.  v.  Oecan  Ins.  Co.  107  U. 


I  S.  485  (27:  337);  Gilrou  v.  Pnce  £1893].  App. 
Cas.  64;  8im»on  v.  Jiroicn,  68  N.  Y.  358;  Rich- 
ards V.  Htnsen,  1  Fed.  Rep.  65;  Tlu  Oguendo, 
38  L.  T.  N.  S.  151;  Work  v.  lathers,  97  U.  S. 
379  (24:  1012;;  WiUon,  v.  Orisicold,  9  Blatchf. 
267. 

Where  the  owner  of  a  vessel  charters  her  or 
offers  her  for  freight,  he  is  bound  to  sec  that 
she  is  seaworthy  and  suitable  for  the  service 
in  which  she  is  to  be  employed. 

The  Northern  Bele  v.  imson,  76  U.  8.  9 
Wall.  529  (19:  747);  Douglas  v.  Scougall,  4 
Dow.  P.  C.  276;  The  Reeside,  2  Sumn.  574;  Thf 
Glenfruin,  10  Prob.  Div.  107;  T/te  JJinctor,  34 
Fed.  Rep.  64;  Datison  v.  Von  Un gen,  113  U. 
S.  41  (28:  885);  Ellis  v.  Atlantic  Mut.  Ins.  Co. 
me  Tornado")  108  U.  S.  342  (27:  747);  T/tt 


to  carrv  a  complete  carRt)  of  fruano  in  bags  and 
(or)  bulk  for  a  price  airreed  upon. 

*'II.  By  the  charter  party  It  was  agreed  on  the 
part  of  the  vessel  that  she  'should  be  titrlit,  staunch, 
itronff.  and  every  way  fitted  for  such  a  vovaire,* 
and  ^tbe  dangers  of  the  sea  (were)  mutually  ex- 
oepted.* 

*^I1I.  Under  this  charter  there  was  loaded  on 
board  said  schooner  by  the  libelant  a  carvo  of 
icuano,  superphosphate,  and  other  fertilizers,  viz. 
818l}2  J  tons  in  bulk  and  410jf  tons  in  bags,  besides 
9US  empty  hags  and  sacks.  Six  bills  of  lading 
were  given  ttiercfor.  which  acknowledged  tiie  re- 
ceipt of  said  Ciirgo  in  good  order  and  condition  and 
agreed  to  deliver  the  same  In  like  good  order  and 
condition  at  Savannah,  the  dnngors  of  the  sea  only 
excrptod.  The  bulk  cargo  wos  Bf)wed  between 
deok>  and  the  roniainder  in  the  inwer  hold. 

**IV.  The  caruro  was  what  is  known  as  a  *dead 
car»ro.^  and-  a  hard  one  for  a  vessel  to  carry  in 
■evore  weiitlier. 

**V.  Tlu;  vessel  was  not  o\  crioaded.  She  wns  ac- 
custoitir^d  to  und  able  to  carry  riiat  amount  of 
cnrjro  of  the  same  clioractcr  ut  that  s<*apon. 

"VI.  Tiiii  vcssol  was  built  in  1H73;  hnd  three 
mnsts;  was  about  155  feel  long  over  all,  <*:irrymg 
spanker,  mainsnil,  foresail,  forostayj^ail.  Jib,  ftying 
jib.  (Miter  jib,  foretO|isiiil.  roMintoo«4njl,iU)(l  iin/a-  n- 
Trjpsail.  Hlie  wns  properly  manned  and  cqnlp|)od. 
Ilcr  oMlcers  and  crew  consisted  of  a  mnster,  lirst 
mute,  second  miito,  stcwnrd.  nnd  four  sailors.  On 
this  voynire  she  had  two  passf^ngcrs  on  board,  viz. 
the  master's  wife  and  a  lady  friend. 

•*VII.  On  the  port  side  of  the  vessel,  in  the  water- 
way, and  close  to  the  bulwark,  tlioro  was  a  hole 
at>out  three  inches  in  diamctor,  made  when  she 
was  bnilt.  for  the  purpose  of  tnrrodncing  a  hose 
pipe  into  iier  bilges  to  free  her  of  uny  water  accii- 
mnlated  (here.  The  waterway  (of  yellow  pine) 
was  about  three  ond  a  half  imhofi  above  liie  occlc. 
The  hole  wns  a  short  distance  in  front  of  tiie  poop 
and  ran  down  through  the  wat<.>rway.  betwt»en  the 
ceiling  and  the  skin  of  the  ship.  The  hole  was 
covered  by  a  brass  plote  about  four  inches  sqi:are 
countci'sunk  Into  the  timi)er  thish  with  tiie  top  of 
the  waterway  and  fastened  by  four  brass  sei-ews. 
In  the  bnirv  plate  was  a  removable  cup.  also  of 
brass.  Intended  to  bo  unscrewed  from  the  i»lato 
wlien  the  hole  wns  to  be  used,  but  it  had  no^,  in 
fact,  been  used  for  four  or  five  yenrs  df,  indeed,  at 
alli  and  was  painte<1  over  whenever  the  waterway 
wns  painted.  The  removable  cap  projected  about 
three  elnrhths  of  an  inch  above  the  surface  of  the 
plate,  tlie  edges  being  beveled  so  as  to  leave  not 
more  than  an  eighth  of  an  inch  of  pcrpendiculnr 
surface.  There  was  a  similar  plate  and  cap  on  tlio 
Btarbonrd  side  of  the  vessel,  but  somewhat  further 
aft  and  ui»on  the  poop  deck. 

•*VIIi.  Such  biljre  pump  boles  are  not  unusual  in 
Tesseis  constructed  In  some  localities.  Tlie  plates 
are  irenerally  considered  permanent  fixtures,  not 
peculiarly  susceptible  to  deterioration  frum  age. 
Verdifrris  sometimes  forms  around  brass  «erews. 
thus  weakening  the  hold  of  the  wood;  but  water- 
ways located  as  this  was,  well  covere«l  up  and  well 
painted,  are  not  liable  to  rot.  and  their  reasonable 
expectation  of  sound  life  is  largely  iu  excess  of 
twelve  years. 

'*If  the  plates  and  caps  which  are  generally  used 

to  cover  such  holes  are  not  kept  tiarht  and  secure, 

the  boles  become  dangerous;  but  that  mode  of 

covering  waa  geaenlly  deemed  secure  by  seafar- 


Ing  men.  and  seldom,  if  ever,  have  any  accident* 
arisen  from  their  use. 

"IX.  Th(j  bilge  pump  bole,  heretofore  described 
as  located  in  the  waterway,  was  opposite  a  port  iu 
the  bulwarks  of  the  vesseL  Ttic  opening  of  the 
port  was  about  a  foot  square,  beginning  al>out  t  wo 
inches  from  the  Iju  Ik  head  of  the  poop  deck.  The 
poop  deck  was  nt)out  four  and  a  half  feet  above 
the  main  deck,  and  extended  from  Just  about  the 
mainmast  to  the  stern. 

"X.  Said  bilge  pump  plate  was  in  plain  view,  up- 
on a  casual  ins|K)ction,  at  the  time  of  making  the 
charter  and  loading  the  vessel.  The  vessel  was 
loaded  several  times  before  this  voyage  by  the 
libelant. 

*'XI.  Ilefore  the  vessel  sailed  the  cap  and  plate 
appeared  to  be  in  good  order,  with  no  indication 
of  loosene:js.  The  examination  which  was  at  tliat 
timo  made  of  them  consisted  of  such  ins).»ectioD  as 
could  l>e given  by  the  eye,  and  to  such  an  insi>ec- 
tiou  they  were  from  time  to  time  subjected.  They 
were  not  t&^'ted  either  by  unscrewing  the  cap  or 
the  plate,  or  by  tuppmg  the  plate  with  a  hammer. 
Tniminyr  with  a  hammer  or  unscrewnijr  the  cap 
miulit  have  developed  any  insecurity  lif  there  were 
any)  in  the  bilge  pump  plate.  Immediately  after 
the  loss  of  the  port  bilae  plate  (hereafter  de- 
Bcrilwdt  the  mate  tested  the  condition  of  the  simi- 
lar plate  on  the  poop  deck,  starboard  side,  by 
tapping  with  a  hammer,  and  found  itappur-uily 
Sound. 

"XII.  Tlie  examination  which  was  made  of  the 
cap  and  plate,  ns  set  forth  in  the  Xlth  finding  fviz, 
by  >i  Hurvev  without  tiio  use  of  siveciai  tests,  unless 
tljcrc  Is  ♦mine  appearance  of  defect*  id  sucli  u«  a 
roasonahly  prudent  miLStcr  or  owner  mi^rht  be  ex- 
p<*c»ed  to  give  them  in  order  to  determine  the  sea- 
woi-ibiiios>  of  bis  vessel  befoi-e  bcgiuniug  a  voy- 
age. 

**Xin.  The  voyage  be«ran  the  6th  day  of  Janu- 
ary, 1884.  nnd  the  ves-el  actually  got  to  sea  on  the 
7th.  wluMi  8he  oncount(T(Ml  a  strong  northwest  tnile. 
The  lifrht  sails  were  furled  nnd  the  mainsail  nnd 
liiresaii  double  reefed.  Tlic  prale  caused  her  to 
labor  heavily  and  ship  lar«e  quantities  of  water, 
some  of  which  entered  the  cabin  and  reach«'d  the 
cargo.  The  ve>-8el  wns  driven  out  of  her  course 
and  into  the  Gulf  Stream.  The  gale  modenito«i 
somewhat  the  latter  part  of  the  day,  but  th'»  vc^^'l 
still  continued  to  roll  heivily  and  shipped  plenty 
of  water.  The  pumps  were  attended  to  and  the 
vessel  uns  found  to  be  making  considenible  water. 
Tl:e  next  day  the  gale  continued,  with  a  very 
heavy  sen  runninrr,  until  al>out  4  p.  M.,  when  it 
moderated,  and  at  6  p.  m.,  top'ialls  were  set.  The 
lattt'r  part  of  the  day  tlirre  was  a  strong  breeze, 
nnd  two  reefs  were  made  in  the  «i»anker.  The  vos- 
pel  made  little  water  this  day.  The  next  dai*,  the 
i>th.  began  with  o  strona  southeast  bre<.'iBe,  uiiich 
freshened  to  a  stronff  gale.  Two  reefs  were  made 
in  main  and  foresails.  At  4  p.  m.  the  spanker  and 
Jib  were  furled.  The  middle  part  of  the  day  there 
was  a  very  sharp  gale  nnd  heavy  sea  running.  The 
vessel  labored  heavily  and  shipiiedinreat  quantities 
of  woter.  Tiie  pumps  were  carefully  attended  to, 
and  she  was  found  to  be  making  considerable 
water.  The  latter  part  of  the  day  the  wind  was 
still  incrcasinir  and  the  foresail  and  the  forestay- 
sail  were  furled.  It  was  then  blowing  a  'living* 
gale  from  the  westward.  The  weather  throuirh 
the  night  continued  to  be  extremely  severe;  there 
was  a  'terrific  gale  of  wind.*   Planks  were  carried 

i:)8  r.s. 
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I'ataJI  Fed.  Rpp.  533;  Premada  T.  6'im^',  23  nesis  of  LU  vessel  before  be  can  claim  tbat  tba 

Fed.  Rep.  410;  Sund»tn  v.  Sturiburg,  31  Fed.  iajuries  urosc  from  a  sea  peril  which  would  la* 

Rep.  86;  Staaton  t.  ItieJtardmn.  L.  R.  1 C.  P.  Jure  a  Beawonb;  v<   - 

421.  ■"'      ■  -     "    ■ 

Wbere  the  owner  coTenanled  that  his  t  ....      _  . _„ 

wasiigbtBDd  BtnuDch,  i[  tljieiacRllediu  quus-  Yonktr*.  109  N.  Y.  EOS.  S9  Am.  Rfp.  499; 

tlon  oil  probable  grouoda,  It  la  iDCiiDibeiit  on  Hunter  t.  Nen  Jerk,  0.  <t  W.  R.  Co.  d  L.  li 

him  to  prorc  il.  A.  2*6,  116  N.  T.  623;  Uvhert  t.  Rtck>'agd,  IS 

The  Kiaqnra  v.  Cordei.  62  U,  B.  21  How.  S8  Fed.  Rt-p.  912;  Lawson,  Carriers.  ^  247. 

(16:  48):  Woodlry  y.  Mitchell.  L.  H.   11   Q.  B.  Tbe  burden  lu^  upoD  tbe  ciaimaDls  lo  show 

DIt.  47;  TJte  Emma  Jo'in—n.  1   6)ir.igue,  fiSS;  not  odIjp  a  eea  peri],  but  the  eileni  of  Ibal  seft 

Tht  Lydian  MonareJi,  Xi  Fed.  Rep.  HBS;  Inman  peril,  as  tbeir   exo^ae  for  the  damiige  to  tba 

V.  Soatit   Catoiina  B,  Oo.   13S  U.  S.  128  (32:  cargo,  and  whatever  tbej  fail  lo  prove  to  have 

612).  been  cauMd  b;  a  sea  peril  mutit  be  atinbutcd 

Tbe  abipowner  must  establish  the  seawortbl-  lo  the  defect  in  tbe  veuel. 

airar  frnm  tbe  bulwarks  ol  tbe  itarboard  side  ol  pumpP    It  was  found  tbat  tbe  wtiale  bllre  pump 

vemcl,  also  one  of  the  r""«i  the  waterw«r  on  War.  plate,  with  the  screws,  was  aone, 

b'lerd  Birle   was  started  OH.   The  covers  of  the  "XIV.  Tbe  wood  to  wbluh  tbe  plat«  bad  bean 

rhnln  locker  mid  a  spar  wore  found  loose  In  tbe  farteaed  looked  whll«  and  souud.    From  [lio  hulei 

miimlng.  floaiinn  in  the  nflL^t  of  the  i  ei^el  on  bolh  imt  of  wblota  the  screws  hod  oome  pari  of  the  clear 

•Idet.    Coal  wushed  about  decks:  al^n  hucliets  and  wood  was  it'tlf   bmiled,  the    siilintcra    lianKln^ 

bucket  racks:  also  pieces  of  bulwark.    Tiie  furs,  amund  the  edgvs  of  the  bnlea.  the  holes  thus  pre- 

oastle  door  and  iialle.v  door  were  washed  ii(r.  but  senlinKS  ra(tff-ii  look.    Tue  sore*  boles  were  not 

wer«  not  lost.    Tbe  men  could  notatsnrl  ut  piimpe  smiii>in  nor  lilack   nor  rustr.    Tbe  wood  or  tbli 

on  msln  deck  becoiite  it  waj-  cnniinuolly  svrept  by  particular  waterway  In  the  vicinity  o(  the  plata 

Ukeaeas,  and  It  whs  with  dlrHcultr  that  liiej'  were  old  not  look  rotieii,  and  when  niter  tbe  arrival 

able  to  work  at  tbe  pump  on  tbe  ponp  deck,  which  at  Eavannuh  tbe  leiuporary  plurtrinv  reterred  to 

was  about  four  and  a  hulf  feet  higher  than  Ibe  In  tlieXVIIth  nndintrwHs  removed,  nnl  the  bola 

— I-  J...1, .j(  Qf  jhe  sea  brenklnir  over,  plucjied  and  covered  with  sbcpt  lend,  liic  timber 

vessel  was  hove  lo  un-" '—  -■■'-'■  --"  -' -■-' ■■ '■■'-  "- 

Ted  toresull,  and  forcaii 

throunh'tbo  cDbIn  windows,  dnors.  iiinl  liiiwn  ihe    nor  ilia  timber  clTnnjred  in 
booiiy  balch.   Tbecabln  wbh  sitiintcilin  th";  af  I'^r      "XV.  N(  -  -  "    -' 

part  of  tbr-  poopileok.    The  tupol  tiiei-ubln  hnuae    gpllnierinir 


H  mldnljrhl  tba     _    _   .  ..._ 

trrwl.  two  reefed  toresull,  and  forcaioy-iHU    Icotl  was  niiiio'l  vaa  found  a 


Iiine  Ihe  Dovorina  bad  not  boon  further  repaired 
nor  llie  timber  fiTnnae - 


violcnre  other   I 


. three  and  a  half  ted  above  Hie  ileck.  were  visible  uikiq  the  water  way  or  upon  tbe  ad 

They  commenced  to  lalio  water  In  Ihe ciiMn  wlille  jmeni  biilwnrka  or aCiini'hinns. 

eBtinirsiipp.'r.andalltbrnuf(h  thenl^'ht  It  for^i  "XVI.  Ai  no  one  wiincwed  Ihe  removnl  of  tb 

Ita  way  in.   This  was  uniisiinl  and  Indlcntel  very  bflio  pump  pinle,  direct  evidence  of  the  oniise  o 

bnd  weather  and  a  rouub  eoiI.    Bveryllilnir  in  Ihi'  this  ml^luipls  not  nbuilnable.    It  Is.  however,  to  It 

oBbIn   WHS  drendiml,  exL-ept  lue  IlK  iMTlhs.  with  Infi-ritd  fv.im  tlu!  fml-iimvci  tliiillt  wiia  iiiii.ckei 

tbroiiBh  Hie  cabin,  asiruluid  wnierwHy.  anil  otii-  llndlna  elubtiTnlnenoaof  wiiierln  the  well,  wblol 

erwiw.    Tlia  a ik  were  tried  every  two  lioiiis.  would  li*- bt'iiveen  5*.  H.  and  S.30  A.  M. 

and  hy  fouro'cliick  Thuryrtny  mnnilnirit  whs  di*-  "XVII,  The  hole  woa  at  once  pluaircrt  up.  cov 

covci'i'd.  bv  the  pumps  brliurlMi;  up  ffiisno  wllb  ercd  witb  canvas,  and  abeet  lead  nailed  over  tb 

the  water.  I  but  tliocariro  ui<.<  wet.    Tlie  nin'tcr  of  cnnrns. 

the  ii-BM.-ldiil  not  iru  lo  iHNi  •liiriiiR  tbe  iii^i^t.  but  "  XVni.  At  this  time  tbe  wind  hail  Bbntodsnma 

wn<  ni'wily  on  devK.    Pretious  lo  4.:iO  o'cloi^b  In  whnt.    Tbe  vo>.4' 1*9  wheel  was  lied  hard  iiimiidlh 

tliemoriiliB  tbey  wtre  able  toiirt  a  suck  ,)o  lbs  salln  trimmc'l  soibatBliowoiilJ  llein,  and  tliecrei 

pumi*.  Indlcntliig  thnt  llicre  was  no  wain-  then  In  went  to  work  punu'lnit  niruin  <  nd  mlneil  on  (bi 

the  well,  but  slier  tlial  ihey  were  una  bio  to  do  ft.  water.    Dy  e  lev  on  or  twelve  o'clock  th^il  nluhl  the; 

At  (his  time  Ihe  wenrlier  irn«  very  bad.  n  very  bmi  siincecded  111  iri'ttliw  her  fren  of  wii'er.  so  fur  a 

aea  Qno^ltiE  the  di.'ck*  eoiitlnonlly  and  wflHlilna  the  piimps  could  do  so.  aaU  the  Journey  was  cod 

everytblns  mnvnblo  about,    Alwiit  flio  a'clii<-k  ilnii'-'t. 

hey  sotiiiiicU  and  lound  elKh'een  liiclii'S  of  wiiior  "*  XIX.  Aftonrards  It  was  found  thnt  the  n: 


•a  eouldslnndat  tbe  i>iimp4.    'Ibis  mivo   scilpiiet  on  tbe  stnrboaM  siil'j  wosbmlirn 


open    port   above  monlloned   f 
•liieyci      ■         ■  .        -     - 


iriied  were  tbe  most  tbe  entire  voyage  and  ibc  Injury  to  chi'ko  was 

Ihe  tcui'ncra.  tncr<>n*cd  IhPrebv. 

iTOrpnnnblo  to  -"XXL  Tbe  vessel  arrived  In  Savnnnab,  January 

■^,  n  o,.^...  ....u  ill  nine  o'eliHk  HiundlniTH Hhnwcl  Eflb. 

ali.iii  seven  feet  of  waier  in  liiPveawl.    Pivimm-  "XXII,  Upon  the  arrival  shedollvcr^l  herenr- 

tloiis  Bcre  ibon  made  lo  aimnilon  the  ve.is.l  as  ?n,  "nmnof  If  in  a  dinnBcdcondlilon.    Tiieeituut 

she  wiif  piippoei-d  to  he  BiiikiiKT.    Tbe  livblnsrti  of  DftheiMnuijte  wm  jnilS.WL 

Ihe  bout  untliupoopdGCk  were  cut  Hmliliewriiiien  "XXIII.  Atthe  Iimc-of  tbe  contract  and  Indlnc 

on  tHHiid  came  up  fri>in  tbecnliln  to  lake  the  Ikiui.  of  ciiritii  and  commenrement  of  voyairc  the  vu<.'-jl 

lletweon  It-n  and  eleven  o'clock  Ihey  wore  ship  was  tluhi.  siniincb  and  sironi;.  and  In  every  way 

and  the  i easel  tliwly  rlirMcil  up,  the  l>ooinii  swini.  Biteil  fr^r  ihe  contemplated  viivoiro. 

inyfrom  tliu  port  to  Ihostiiilmanl  side,  briiiiring  "XXIV.  There  was  no  Intent  defect  In  the  vessel 

the  port  fi'ia  out  of  the  water.    The  vi.-aei  whs  wMcn  eontribiiiud  tothe  Inlory  l^>  the  can-'n, 

then  worklnir  heavily  In  the  sea.  losin;;  stirmuc-  "XXV.  There  was  no  fnult  or  nri.-li|ieiiee  In  tba 

way,  and  setiilno'  fast,    Whrn  the  ve^wel  rii-liled  tin  vim  t  ion  o  I  the  ve-sel  or  ca  re  of  the  carjtti. 

up  and  rolled  her  lee  sHoouE  of  water.  Ihe  seeiind  "XXVI.  The  whole  of  said  dmnaso   to  canro 

veni  thi'm  fronil>cioii  wnshud  nHSr.  wns  nni-klnu  the  exception  in  charter  parly  aud  bills  ol  ladlns, 

at  the  piiran  on   the  mnln  deck,  beard  n  heavy 

«uti(linBsound,ondletirothe  pomp  and  went  over  "  Conehitfon*  of  Law. 

ut  <he  pon  aidt,  put  bis  hani  auiLlnst  the  r;<il,  and 

looked  down  under  It  to  whore  the  bitie  iiiimp  "Fint.  The  dainiiffo  Is  to  be  attributed  to  the 

ninic  waa.  and  siw  a  hole  larRC  enoiiah  to  nut  hi*  lingers  of  tbe  ««*s,  and  not  to  tbe  fault  ol  tbe  vea- 

and  Buns' out  to  the  cuptiiin,  'Look  herol'    IV'l 

K Pally  excited  end  not  looklntr  for  such  a  thii 
hardly  realised  what  the  'rouble  was.    The  cf 
Utii  came   and  said.  'Ity  Qod.  this  Is   the   bll 

lU  U.& 


210  213 


SuPRKMR  Court  of  tii;-:  L"M'n:i>  Si'ates. 


Oct.  Tri(m, 


TJie  Efff/ptian,  "iO  L.  T.  N.  S.  910;  T/ie  Shaud, 
16  Fed.  i{pp.  570;  JSpeyer  v.  T/ic  Marff  Belle 
lioWrlH,  2  bawy.  1. 

Mr.  Geo.  Bethune  Adams,  for  appel- 
1<<  s: 

Tlif  Jlr.dinir?*  of  the  circuit  court  are  codcIu- 
fiiv(  as  '.()  ihe  fncts. 

7/*?'  /■'.  A.  Pitr'.erv.  T^cipJerscf/  Lighternfje  Co. 
140  U.  S.  nr.O  r:jr.:  453  ;  AUanuGrc  v.  Murhan 
(••yV.t  Citnof^i^  york")\M  U.  S.  72(:JT:H4). 

Ti«r  quc^Jion  of  feeawortbiness  was  purely 
one  of  luct. 

\\,flHh  V.  Washinfjfon  M.  Int.  Cry.  32  N.  Y. 
427:  M"0}C8V.  l.o>i:siilfe  Vndimitirn^  14  Fed. 
Kep   2.:0:  2  Aruouhl,  .Marine  Iiis.  OCT. 

TliC  cirr;jiM-?ur.ces  umi»T  wlii.  h  \\\o  plate 
was  lost  r.'.^i'ii  a  picMnni)l!on  iliut  it  was 
Causcvi  l)v  d:«M;^(  IS  of  tlic  mm«. 

Th(r  liore>,v:.',  Fed.  j.'ep.  515;  Carver.  Car- 
rijiiie  by  Sia.  §  bH;  1  Pliillip<i.  \\\<.  044;  Air- 
AiUuir,  Mutiue  lus.  110,  lll;Lj\vi.d«  s,  Mariuc 
lus.  108,  loy. 

2101    *.>/r.  Chkf  JvHtice  Fuller  delivered 
the  opinion  of  tie  court: 

Assuiniiiir,  as   we  must,  that  the  daninp:es  \ 
awjiidcd  by  the  Di«<tiict  Court  nsnltid  from  j 
the  l(».ss  of  tlic  cap  and  plate  coveting  ilie  bil;'e  j 
pump  hole,  the  question  lo  be  deierniincd  is: 
wheilKT  Ihut  lo"i8  was  occasioned  by  a  peril  of 
the  sea  or  by  the  condition  of  that  covering  as 
it  was  when  the  vessel  entered  upon  her  voy- 
ape.     If  throui^li  some  defect  or  wenkr'css  the  j 
plate  and  cap  and  the  screws  whieh  secured  it ' 
came  off,  or  if  the  cap  and  plate  were  so  made  : 
or  so  fastened  as  to  t>e  liable  to  be  knocked  olT  • 
by  any  ordinary  blows  from  objects  washed 
by  the  sea  across  the  di*cks,  then  the  vessel 
vas  not  seaworihy  in  that  respert,  and  the  loss 
could  not  l)e  held  to  come  within  the  excep- 
tion of  perils  by  the  sea.  although  the  vessel 
encountered  adverse  wiLds  and  heavy  weather. 
By  the  charter  party  it  was  nirreed  on  the  part 
of  the  vessel  that  she  should  I.e  tii.'ht,  staunch, 
strong,  and  in  every  way  fitted  for  the  voyage, 
and  the  rule  is  well  settled  that  the  charlerer 
is  bound  to  see  that  his  vessel  is  seaworthy  and 
suitable  for  the  service  for  which  she  is  to  be 
employed,  while  no  ohllgatiou  to  look  after 
the  mrittir  re^ts  upon  the  owner  of  the  CJirgo, 
The  Northern  Btlle  v.  Uoiiton.  70  U.  S.  9  Wall,  i 
520  [ID:  748];  Work  v.  Leallers,  97  U.  8.  879  ! 
[24:  1012J.     If  there  be  a  defect,  although  lat-  i 
ent  and  uidvnown  to  the  charlerer,  he  is  not 
excused.     3  Kent,  Com.   *2()5;  3  Valin,  Com. 
Ord.  de  la  Mar.  title  3;  1  Du  Fiet,  art.   12,  p. 
(J04:  Ij/on  V.  MelU,  5  East.  428;  \Vork  v.  Icath- 
era,  si'}nv.  i 

As>;iid,  on  circuit,  by   Mr.  JvftUce  Grav,  in 
The  Cul<(/»ia(i,   43   Fed.  Kep.  081.  CSj:  ***  In  i 
every  contract  for  the  carriage  of  jrr)ods  by 
Bea,    unless    otherwise     expressly    stipulated, 
there  is  a   warranty  on   the  part  of  llie  ship-! 
owner  that  the  ship  is  scawoithyat  the  time  > 
of  beginning  hervovage,  and  not  merely  that , 
he  does  not  know  her  to  be  unseaworiliy,  or  ! 
that  he  has  used  his  best  effoits  to  make  her  | 
seaworthy.     The  warranty  is  absolute  that  the  j 
ship  is,  or  shall  be,  in  fact  seaworthy  at  that; 
time,  and  does  not  depend  on   bis  knowledge  i 
or  ignorance,  bis  care  or  necligenoe."    In  The  | 
Qknfruiri,  10  Prob.  Div.  103,  the  same  rule  . 
is  thus  expressed  by  Butt,  •/.;  "I  have  always  1 
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understood  the  re>idt  of  the  cnsis  fr^m  LyonY, 
Mdh,  r,  Ivist,  '\1<,  to  KofUtoffv.  ir/V//i,  L.  li. 
1  Q.  B.  Div.  377.  to  be  that  under  his  implied 
warranty  of  seaworthiness,  the  shipowner 
^contracts,  not  merelv  that  he  will  do  his!  i*  I  1 
best  to  mnk^  the  ship  re-jsonably  fit,  hut  that 
A\Q  shall  reall  ■  iw  reasonably  fit  for  the  vovaic. 
Il:id  th'^i'  c;.^  s  left  any  (h)»il)t  in  my  mini,  it 
would  have  li;  n  set  mL  n-si  bv  the  obxrvnii'  ns 
ol  some  of  the  peers  in  tiieoi)inion  they  deliv- 
ered in  the  en-"  of  S*i'(.i  v.  Hltte  IJneSS,  Co, 
L.  1{.  3  Api>.  i'lK.  7-J." 

IVrilsoi  the  s  !:i  wi  re  exoi'pted  by  the  char- 
ter p-iriy,  but  the  bun.'cn  ot  pn  if  wris  oti  the 
rtspoiiiJinN  to  show  tinil  ti.e  v;s  tl  wns  in 
gO(»<l  eondit'Oi'  nnd  s;:i!:i'.l«'  lor  fix*  \«n;jge  at 
its  iiicepiion,  and  ilw  (^\rt  ptic.n  did  tyct  tW'.n- 
{  rale  theiti  fnjin  liabililv  for  lo*»s  or  d;nr:iL'e 
trom  one  of  those  pel ils  to  whieh  ihrir  nei;Ii- 
::(iKe.  or  tli:it  of  their  scrvauts  cmlribiilcd. 
/Aeijt'Xfl  ft*  G.  W.  Sf  it  III  Co.  V.  i'hri'i.t  Ins. 
Co.  {"  T/.fi  Montana")  1'20  U.  S.  ZMl,  438 
[32:  7SS.  79l|.  It  was  for  them  to  show  airum- 
ativelv  Xuo  saiftty  of  tin*  cap  and  plate;  and 
that  they  were  carried  away  by  extiaordinary 
contintrencies,  not  reasi^i-ililv  to  have  bi-en  an- 
!icip:;tcd.  VVi*  do  not  understand  from  the 
iiridir.gs  that  the  seventy  of  the  weather  en- 
countered by  the  Moirison  was  an\  thifiL' more 
ihtm  was  to  bo  exj^cied  u|>on  a  voyage,  such 
as  this,  down  that  coast  and  in  the  winter  sea- 
son, or  that  she  was  subjected  to  any  greater 
danger  than  a  vessel  so  heavily  loaded,  and 
with  a  hard  carg(», might  have  anticipated  un  ler 
the  circumstances.  The  especial  peril  which 
seemed  at  one  time  to  have  threatened  her 
safety  was  directly  attributable  to  the  water 
taken  aboard  through  the  uncovered  bilge 
pump  hole,  \\hich  rose  from  eighteen  inches 
about  5  A.  M.  lo  seven  feet  at  abo.t  9  a.  m.,  so 
that  she  was  necessarily  siidiing  deeper  and 
deeper,  while  the  absorption  by  the  gU5«no 
added  to  the  dead  weight,  and  increased  the 
danger  of  her  going  down. 

An)ong  other  exceptions,  lilwOant  excepted 
to  the  refusal  to  amend  one  of  the  findin'js  by 
adding:  *'!No  spars  or  snils  were  carried  away 
and  no  repairs  were  made  to  the  ves-el  at  Sa- 
vannah beyond  nailing  a  few  boards  on  the 
starboard  side  where  the  bulwarks  hud  been 
broken,  which  was  done  by  the  crew;  and  the 
vessel,  after  discharging,  loaded  with  a  cargo 
of  phosphate  rock,  wi.ieb  is  a  much  harder  car- 
go to  carry  than  iruano:an<l  delivered  it  safely." 
Tnese  facts  were  established  in  substance  by 
uncontradicted  evidence,  and  as  they  tended  to 
*show  that  the  sch'oner  was  not  in-  [1212 
jured  to  any  appi(cial)le  degree,  and  therefore 
that  the  weather  was  not  of  such  an  extraordi- 
nary character  as  would  have  damased  the 
cargo  to  the  extent  that  it  was  if  the  vessel  had 
been  seaworthy  in  the  respect  under  considera- 
tion, we  think  the  amenchncnt  was  material, 
and  should  in  effect  liave  been  made.  What 
happened  to  the  vessel  after  the  loss  of  the 
bil;;,e  pump  plate  throws  but  little,  if  any,  light 
upon  the  situation  at  the  time  of  the  loss;  and 
libelant  excepted  to  parts  of  the  thirieenth 
finding  so  far  as  they  involved  the  inference 
that  certain  incidents  therein  detailed  occurred 
before  the  cap  and  plate  came  off.  as  unsup- 
ported by  evidence;  and  also  to  that  part  of 
the  16tb  finding  which  stated  that  it  was  to  be 
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Inferred  that  the  plate  was  knocked  out  "subse- 
ourntly  to  the  time  when  they  wore  ship  after 
Uiidintr  eighteen  inches  of  water  in  the  hold" 
on  the  sumc  fsround.  But  without  going  into 
Ihe^e  details  or  inquiring  how  fur  they  are 
open  to  examination,  the  siprniflcnnt  fact  is 
found  that  although  at  half  pust  four  in 
the  morning  the  pumps  sucked,  indicating 
that  there  was  then  no  water  in  the  well,  they 
did  not  suck  (twenty  minutes  later,  as  disclosed 
by  the  evidence,  nor)  again  uniil  the  hole  was 
disfoven  d  and  stopped  up,  when  they  gained 
on  the  water,  and  after  several  hours  freed  the 
ve5»sel. 

In  any  aspect,  the  real  point  in  controversy 
is,  did  liic  respondents  so  far  sustain  the  bur- 
den of  proof  which  was  upon  tliem  as  to  ren- 
der the  probability  that  the  ftp  and  pl-ile  was 
In  go(Kl  conciilion  and  knocked  oil  throuch 
c.xtrnordinnry  contingencies  so  strong  as  to 
overcome  the  inference  that  tliey  were  not  in 
conitiiion  to  withstand  the  stress  to  which  on 
such  a  voyage  it  might  reasonable  have  been 
cxpectrd  they  would  have  been  subjected?  If 
the  determination  of  this  question  is  left  in 
doubt,  that  doubt  mu&t  be  rt:solved  against 
them. 

The  8lh,  11th,  12th,  14th,  15th,  and  16th 
findinc^s  were  as  follows: 

*•  VIII.  Such  bilge  pump  holes  are  not  un- 
usual in  vessels  con^trucud  in  some  localities. 
The  plates  are  generally  considered  permanent 
fixtures,  not  peculiarlv  susceptible  to  deterio 
ration  from  age.  Verdiirris  sometimes  forms 
2  1 3  jaround  'brassscrewn,  thus  weakening  the 
bold  of  the  wood:  but  waterways  located  as  this 
was,  well  covered  up  and  well  painted,  are  not 
liable  to  rot,  and  their  reasonable  expectation  of 
•ound  life  is  largely  in  excess  of  twelve  years. 

'*  If  the  plates  and  caps  which  are  generally 
used  to  cover  such  holes  are  not  kept  light  and 
secure,  the  holes  become  dangerous;  but  that 
mode  of  covering  was  generally  deemed  secure 
by  seafaring  men,  and  seldom,  if  ever,  have 
any  aceidents  arisen  from  their  use. 

••XI.  Before  the  vessel  sailed  the  cap  and  plate 
appeared  to  be  in  goo<I  order,  with  no  indica- 
tion of  looseness.  The  examination  which  was 
at  that  time  made  of  them  consisted  of  such 
lus|H.'Ction  as  could  be  given  by  the  eye,  and  to 
sut  h  an  inspection  they  were  from  time  to 
subjected.  They  were  not  tested  cither  by 
unscrewing  the  cap  or  the  plate,  or  by  tapping 
the  plate  with  a  hammer.  Tapping  with  a 
hammer  or  unscrewing  the  cap  might  have 
developed  any  insecuiity  (if  there  were  any)  in 
the  bila:e  pump  plate.  Immediately  after  the 
loss  of  the  port  bilge  plate  (hereafter  described) 
the  mate  tested  the  condition  of  the  similar 
plate  on  the  poop  deck,  starboard  side,  by  tap- 
ping with  a  hammer,  and  found  it  appaienily 
sound. 

•*XII.  The  examination  which  was  made 
of  the  cap  and  plate,  as  set  forth  in  the  Xlth 
finning  (viz,  by  a  survey  without  the  use  of 
special  tests,  unless  there  is  some  appearance 
of  defect)  is  such  as  a  reasonably  prudent 
master  or  owner  might  be  expected  to  give 
them  in  order  to  determine  the  seaworthiness 
of  his  vessel  before  beginning  a  voyage. 

*'X1V.  The  wood  to  which  the  plate  bad 
been  fastened  looked  white  and  sound.  From 
the  holes  out  of  which  the  screws  bad  come 
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part  of  the  clear  wood  was  itself  hauled,  the 
splinters  hanging  around  the  edges  of  the  holes, 
the  holes  thus  presenting  a  ragged  look.  The 
screw  hoU'S  were  not  smooth  nor  black  nor 
rusty.  The  wood  of  this  particular  waterway 
in  the  vicinity  of  the  plate  did  not  look  rotten, 
and  when  after  arrival  at  Savannah  the  tem- 
porary plugging  referred  to  in  the  XVlIth  find- 
ins:  was  removed,  and  the  hole  plugged  and 
covered  wi  h  sheet  lead,  the  timber  into  which 
the  plug  was  *driven  and  on  which  the  ['J  14 
lead  was  nailed  was  found  solid,  and  since  that 
time  the  covering  had  not  been  further  repaired 
nor  the  timber  changed  in  any  way. 

•*XV.  No  maiks  of  violence  other  than  the 
splintering  of  the  wood  ahout  the  screw  holes 
were  visible  upon  the  waterway  or  upon  the 
adjacent  bulwarks  or  s'anchions. 

"XVI.  As  no  one  witnessed  the  removal  of 
the  bilge  pump  plate,  direct  evidence  of  the 
cause  of  this  mishap  is  not  obtainable.  It  is, 
however,  to  he  inferred  from  the  facts  proved 
that  it  was  knocked  out  by  something  striking 
violently  against  it  subseqienily  to  the  time 
wheu  they  wore  ship  after  finding  eighteen 
inches  of  water  in  the  well,  which  would  be 
between  6  A.  M.  and  6.30  a.  m." 

There  was  no  direct  evidence  that  the  plate 
was  knocker!  out,  or.  if  this  were  so,  that  it 
was  by  some  extraordinary  collision;  and  while 
the  14th  finding  tends  to  support  the  inference 
of  the  IGtb,  it  will  be  observed  that  the  tend- 
ency of  the  15ih  is  to  lebut  it.  If  it  appeared 
that  the  wood  was  solid,  and  the  screw  holes 
splintered,  the  drawing  out  of  the  screws 
rnicrht  be  imptited  to  a  blow  or  blows;  but,  oo 
the  other  hand,  if  there  were  no  marks  of  vio- 
lence m  the  vicinity,  since  such  blow  or  blows 
to  edect  the  result  if  the  cap,  plate  and  water- 
way were  in  good  condition,  must  neces«:arily 
have  been  of  great  violence,  it  seems  almost 
incredible  that  no  marks  thereof  appeared  on 
the  stanchions  and  bulwarks  on  the  port  side, 
and  that  nothing  but  the  cap  and  plate  were 
carried  away.  And  here  it  Is  proper  to  note 
that  no  survey  of  the  vessel  was  had,  and  that 
respondents  introduced  no  proof  of  exact 
measurements  to  show  the  height  of  the  cap 
above  the  waterway,  or  of  the  perpendicular 
edge,  nor  was  the  duplicate  cap  on  the  star- 
board side  produced. 

If,  however,  the  vessel  had  been  so  inspected 
as  to  establish  her  seaworthiness  when  she  en- 
tered upon  her  voyage,  then  upon  the  pre- 
sumption tbal  that  seaworthiness  continued  the 
conclusion  reached  might  follow,  but  we  are 
of  opinion  that  precisely  here  re^pondeuts 
failed  in  their  case. 

From  the  6lh  and  7th  finding  it  appears  that 
the  vessel  was  built  in  1873;  that  the  bilge  pump 
hole  had  not  been  *used  for  four  or  five  [215 
years,  if  at  all;  and  that  the  cap  and  plate  were 
painted  over  whenever  the  waterway  was 
painted;  and  from  the  findings  above  quoted 
that  these  holes  weredan<;eious  unless  the  caps 
and  plates  were  kept  light  and  .secure;  that  tue 
hold  of  the  wood  mi^ht  become  weakened  i)y 
the  foimalion  of  verdiirris  about  the  brass 
screws;  that  tapping  with  a  hammer  or  un- 
screwing the  cap  might  have  developed  any 
Insecurity,  if  there  were  any;  that  no  such  tests 
were  applied;  but  that  the  caps  and  plates  ap- 
peared all  right  to  visual  observation.    But 
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this  was  not  eooiieh  to  establish  the  f.nct  of  se- 
curity; and  the  12th  finding,  that  examiDatioD 
by  the  eye  is  such  that  a  reasonably  prudent 
mnster  or  owner  mi.^ht  be  expected  to  pive 
•ueh  coverings  in  order  to  determine  their  sea- 
worthiness, does  not  2ive  it  that  eilcct.  The 
oblisration  rested  on  the  owners  to  make  such 
inspection  as  would  ascertain  that  the  caps  and 
plates  were  secure.  Their  warranty  that  the 
vessel  was  sea  won  by  in  fact  "did  not  depend 
OD  their  knowledge  or  ii^norance,  their  care  or 
DPSrliijence."  The  burlen  was  ujion  them  to 
show  seaworthiness,  and  if  they  did  not  do  so. 
they  failed  to  sustain  that  burden,  even  though 
owners  are  in  the  habit  of  not  using  the  pre- 
cautions which  would  demonstrate  the  fact. 
In  relyincr  upon  external  appearances  in  place 
of  known  tests,  respondents  took  the  rij.k  of 
their  inability  to  satisfactorily  prove  the  safety 
of  the  eap  and  plule  if  loss  occurred  through 
their  displacement. 

We  are  unwilling  by  approving  rescirt  to 
mere  conjecture  as  to  the  cause  of  the  disap- 
pearance of  this  cap  and  plate  to  relax  the  im- 
portant and  salutary  rule  in  res|>eet  of  sea- 
worthiness. The  L'eefi'dc,  2  Sumn.  567,  574; 
Dounlasw  Scoufjall,  4  Dow.  P.  C.  2GU. 

Tiie  findinirs  ihat  "a!  thetime  of  the  contract 
and  lading  of  cjirgo  and  commencement  of 
voyajie  the  vessel  was  tight,  staunch,  and 
stronix,  and  in  every  way  titled  f«»r  the  con- 
templated v()_va::e;"  that  "there  was  no  latent 
defect  in  the  vessel  which  contributed  to  the 
Injurv  to  the  carso;  "  and  that  **the  whole  of 
paid  damage  to  car:!')  was  caused  by  a  danger 
of  the  seas,  and  was  within  the  exception  in  . 
chart<  r  parly  and  bills  of  lading,"  wire  fin<i-  I 
inL'^'l«•n nuined  by  the  interpretation  which  the 
210|  "^law  put  upon  the  circumstances  of  the 
lra::>  iciion  as  stated  in  the  previous  tindinirs. 
and,  as  such,  open  to  our  revision.  Sun  ^!"t. 
Inn,  Co.  V.  Oernn  Ins,  Co,  K)7  U.  S.  4S5  |27: 
8:J71;  Uuitfd  States  v.  Pu^h.  09  U.  S.  265  125: 
822].  The  lin'Lt.utia  v.  Ci^ 'tgh,  ante,  p,  130; 
QUroy  v.  Prv^c  [18I);]|  App  Cis.  56,  64. 

In  our  judijment  these  deductions  were  In- 
correct, and  the  specitic  conclusions  of  law  did 
not  follnw. 

7'he  (kcree  of  the  circuit  court  is  reversed  and 
ViecauH'^rewnnded  ititk  a  direction  to  enter  a 
decree  for  W'tlmts  for  the  amount  found  due 
by  the  district  court  irith  interest  and  costs. 

Mr  Justice  Brei^er,  not  having  heard  the 
arcutnent,  and  Mr.  Justice  White,  not  being 
a  memlK-r  of  the  court  when  the  hearing  was 
bad,  took  no  part  in  the  consideration  and  de- 
cision of  the  case. 


WILLIAM  RUNKLE  et  al.,  Admrs.,  Plffs. 

in  Err., 

V. 

BANTIAGO  J.  BUHNHAM,  who  sues  for 
the  use  of  Francisco  G.  Media  villa. 

(Sec  S.  C.  Reporter's  ed.  216-2'J8.) 

Motion  for  non  suit, when  waived — account  irhen 
adm is,vble — im  material  ecidence— testimony 
— findings  of  fact — tceakrr  evidence — poucr 
of  attorney- failure  to  produce  evidence. 

1.    By  not  restinfr  on  bis  motion  for  a  non-9uit,  and 
by  thereafter  offering  hla  own  evideuoe,  the  de- 
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fendant  waived  his  motion,  and  tbe  ovemiJins 
thereof  cannot  be  assiarned  for  error  in  this  court. 

2.  An  account  which  is  admissible  as  against  the 
assignor  of  a  contract  sued  on,  is  adrai<i9ibJ6 
against  the  awtignee.  who  stands  In  tbe  place  and 
stead  and  holds  the  rights  of  the  assignor. 

ft.  For  tbe  rejection  of  evidence,  which  is  imma- 
terial to  tbe  result,  no  reversal  for  erroroan  bebad. 

4.  Testimony  is  admissiole  to  sbow  tbe  condition  of 
affairs  at  tbe  time  tbe  aprcnt  acted,  not  In  order  to 
vary  or  change  tbe  written  contract,  but  to 
throw  light  upon  the  situation. 

6.  The  findings  of  fact  made  by  the  court  below  are 
binding  in  this  court,  if  there  be  any  evidence  to 
support  them. 

8.  Tbe  production  of  weaker  evidence,  when 
atronirer  might  have  been  produced,  lays  tbe  pro- 
ducer open  to  the  suspicioa  that  tbe  stronger 
evidence  would  buve  been  to  his  prejudioe. 

7.  A  power  of  attorney  to  settle  a  liability  and 
obtain  tbe  princiimrs  relcuse  therefrom  implies 
a  power  in  th«-  atrent  to  settle  a  liability  wbicb  it 
Is  necessary  should  be  settled  in  order  to  obtain 
such  release. 

8.  Tbe  failure  of  a  party  to  produce  in  evidence 
or  to  tfHtify  in  reference  to  an  instrument  when 
its  coutents  were  peculiarly  within  bis  knowl- 
edge. Justifies  the  presumption  that  its  provisions 
would  buve  had  t>een  unfavorable  to  bis  position 
in  regard  thereto. 

LNo.  266.] 
Argued  March  IS,  13, 1S94.     Decided  April  SO, 

1894. 

IN  KTIROR  to  tbe  Circuit  Court  of  the  United 
Slates  for  the  District  of  New  .Jersey,  to  re- 
view a  judgment  for  the  plaintilT.  Saniiuiro  J. 
Buriiham,  in  an  action  bronixht  by  him  against 
Daniel  Uunkle,  defendant,  for  whom  the  plain- 
tiffs in  error  were  afterwards  suli^tiiuted  as 
his  administrators,  upon  a  written  contract, 
for  the  amount  due  thereon.     Affirmed, 

Statement  by  Mr.  Justice  White: 

The  defen<l:mt  here,  who  was  pluintifF  be- 
low, liron^ht  an  action  of  assumpsit  against 
Daniel  Hunkle  to  recover  the  sum  of  |»il),- 
087.36,  with  interest  at  the  rate  of  nine  i»er 
cent  from  the  4th  of  August,  1884,  to  the  time 
of  enterin;^  suit. 

After  issue  joined  the  cas«  was  by  stipu- 
lation submitted  to  the  court  without  the  in- 
tervention of  a  jury. 

The  conlnict  in  issue  purported  to  have 
been  "subscribed"  by  one  Meslreas  "atloruey 
in  fact  of  tlie  defendant." 

At  the  close  of  the  plaintiff's  case,  the  de- 
fendant moved  for  judirtnent  in  bis  favor, 
which  motion  was  overruled,  and  this  action 
of  the  court  was  cxce|)ied  to.  Difendant  did 
not  thereupon  rest,  but  proceeded  to  olTcr 
evidence  on  his  own  behalf.  After  both  f>ar- 
tics  had  concluded,  the  defendant  retiiusied 
the  court  to  lind  :  1st,  that  it  docs  not  ii|)pear 
that  Mostre  had  any  authority  to  assume  au 
oblijration  in  the  name  of  the  defendant ;  and, 
2d,  that  the  contraet  (»f  Au«4U8t  4,  1H.S4,  does 
not  place  any  liability  on  the  defendant. 
Tliese  requests  were  refused,  aud  the  defend- 
ant duly  excepted  to  tlieir  refusal.  The 
court  then  proceeded  to  find  the  facts  as  fol* 
low^s : 

"First.  That  on  the  eighteenth  day  of 
March,  eighteen  hundred  and  eighty -two. 
contracts  for  a  loan  and  water  works  were 
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awarded  by  the  city  of  Huvanu  to  Daniel 
KuDkle,  the  defendant;  Walter  H.  Gilson, 
Joseph  H.  Ly1e8.  and  Mnddison  «&  Co.,  of 
Lonaon,  and  on  the  27tb  of  the  same  March. 
Lino  Martinez  deposited  the  sura  of  $(54,000 
218]  in  Spanish  gold  in  the  *municipal 
treasury  of  Ilavuna  as  a  guarantee  for  tlje 
proposition  which  Messrs.  Gilson,  Runiile, 
Lyies,  and  Maddison  &  Co.,  of  London,  had 
presented  to  the  municipality  of  Havana  for 
the  loan  of  $5,600,000. 

"*  Second.  That  Martinez  had  been  em- 
ployed by  Runkle,  who  was  acting  for  him- 
self and  his  CO  contractors,  to  raise  the  amount 
required  to  be  deposited  as  a  guarantee  for 
the  fulfilment  of  a  contract,  and  in  pursuance 
of  this  employment  Martinez  had  borrowed 
the  sum  of  $64,000  from  the  plaintiff  Burn- 
ham. 

"Third.  Runkle,  Gilson,  and  Lyles  under- 
took to  repay  this  sum  of  $64,000  to  Martinez 
at  any  time  he  should  ask  for  the  same,  if 
it  should  be  demanded  b;^  the  city  in  conse- 
quence of  their  not  having  carried  out  the 
contract  for  the  water  works,  or  for  any  cause 
for  which  the  city  might  retain  the  deposit, 
and  as  a  remuneration  and  for  the  payment 
of  interest  to  Martinez  they  assigned  to  him 
the  amount  of  $25,000.  payable  monthly,  at 
the  rate  of  one  and  t^./^./^  per  cent  from  the 
amounts  they  should  receive  for  the  works. 
This  undertaking  fell  through  in  consequence 
of  the  final  abandonment  of  the  contract,  but 
the  fact  remains  that  it  was  the  understand- 
ing of  all  the  parties  that  Martinez  was  to 
be  repaid  the  sum  of  $04,000,  with  interest, 
and  al«o  to  be  remunerated  for  his  services 
or  expenses. 

"Fourth.  Subsecjuontly  to  these  proceed- 
ings Huukle  hccanie  the  assiu^nee  of  all  the 
rigiits  and  interc&is  of  his  coc<)iitraelr»r8  un- 
der their  contract  with  the  ciiy  of  Havana, 
and  thencfforward  was  solely  entitled  to  all 
the  profits  tliat  might  accrue  from  its  per- 
formance and  liable  for  the  consequences  of 
its  non- per  forma  nee. 

"Fifth.  Runkle  failed  to  perform  the  con- 
tract for  the  water  works,  and  hy  reason  of 
his  default  the  sum  deposjiid  with  the  city 
of  iliivama  as  a  guarantee  was  forfeited,  and 
he  became  liable  for  such  damages  as  were 
sustained  by  the  city  on  account  of  his  fail- 
ure. He  also  became  responsible  to  Mnrt  Inez 
for  the  repayment  of  the  guarsmtec  de|K».siied, 
with  interest,  and  expenses  incurred  in  ef- 
fect in  i;  the  loan  from  Rurnham,  amounting 
in  all  to  the  sum  of  $83,0«7.36,  as  per  ac- 
!21S>]  count*  stated  between  Burnham  and 
Martinez  on  the  4lh  of  August,  1884. 

••tSixth.  Runkle,  being  desirous  of  procur- 
ing a  full  and  general  relea.se  from  all  liabil- 
ity on  account  of  his  connection  with  the  con- 
tract for  the  loan  and  water  works,  executed 
in  due  form  on  the  25th  of  June.  1884,  a 
letter  of  attorney  to  Jos6  M.  Mestre,  who 
was  in  the  city  of  Havana,  authorizing  him 
*to  demand,  collect,  and  receive  sueh  sum 
or  sums  of  money  and  proi)erty  of  any  kind' 
belonging  to  Runkle, '  under  or  in  connection 
with  the  contracts  for  the  loan  and  water 
works,  made  in  consequence  of  the  public 
bid  therefore  oo  the  18th  of  March.  1882,  and 
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which  loan  and  contract  were  awarded  to  me 
(him)  together  with  Walter  H.  Gilson  and 
Maddison  &  Co.,  and  also  Joseph  H.  Lyles,' 
.  .  .  'and  to  do  all  things  necessary  in 
the  judgment  of  my  said  attorney  and  to  ob- 
tain my  release  from  all  liability  as  one  of 
the  contractors  in  connection  with  the  said 
loan  and  water  works,  giving  and  granting 
unto  my  said  attorney  full  power  and  au- 
thority to  do  and  perform  all  and  every  act 
and  thing  whatsoever  requisite  and  necessary 
to  be  done  in  and  about  tiie  premises  as  fully 
to  all  intents  and  purposes  us  I  might  or 
could  do  if  personally  present,'  etc. 

"Seventh.  By  virtue  of  the  authority  con- 
ferred on  him  by  the  aforesaid  power  of  at- 
torney, Mestre.  on  the  fourth  day  of  August, 
1884,  acting  for  and  in  the  name  of  Runkle, 
entered  into  a  written  agreement  of  stipula- 
tion in  the  Spanish  language  with  Burnham, 
of  which  the  following  is  a  translation : 

***This  present  is  to  certify,  to  which  I 
desire  to  give  all  the  force  of  a  public  in- 
strument, that  I,  Mr.  S.  J.  Burnham,  having 
received  from  Mr.  Lino  ^lartinez  the  sum  of 
sixty-four  thousau<i  dollars,  gold,  on  account 
of  the  sum  of  $88,087.86,  which  results  in 
my  favor  from  the  account  that  under  this 
date  has  been  presented  to  Mr.  Lino  Martinez 
in  relation  to  the  drafts  drawn  on  the  24th 
of  March,  1882,  by  Mr.  H.  J.  Overman  upon 
Mr.  E.  0.  Maddison,  of  London,  and  in- 
dorsed to  my  order  by  the  said  Mr.  Lino 
Martinez,  the  which  were  protested  for  non- 
payment ami  protected  in  due  course  by  the 
.Messrs,  Baring  *Brothers  &  Company.  [*220 
of  London,  as  the  representatives  of  tiic  Messrs. 
J.  C.  Burnham  tV:  Companv,  have  agreed 
in  regard  to  the  balance  of*  $10,087.30  that 
still  remains  unpaid  as  follows: 

**' liecognizinir,  as  I  recognize,  ^fr.  Daniel 
Runkle  as  the  assignee  of  Mr.  Walter  Gilson, 
who  in  his  turn  was  the  assignee  of  Mr.  E. 
C.  ^laddison,  for  himself  and  for  the  firm  of 
Maddistm  and  Company,  I  bind  mysrlf  to 
place  at  the  disposal  of  said  Mr.  Runkle  the 
shares  of  the  Ciiarnwood  Forest  Railway 
Company,  of  the  nominal  value  of  fourteen 
thousand  pounds  sterling,  which  the  afore- 
said Messrs.  Maddison  &  C<»inpany  deposit(;J 
in  my  hands  and  transferre«l  to  me  as  ;rnar 
antee  for  the  rc'iinbursoment  of  the  amount 
of  the  aforesaid  drafts  and  the  e.'ipeiises  and 
interest  relating  Miereto  so  soon  as  sueh  bal- 
ance of  $19,087.80  shall  be  satisfied  by  the 
afores^iid  Mr.  Runkle,  which  it  is  to  be  done 
within  the  period  of  three  months  counting 
from  the  date  hereof,  it  being  left  to  his  dis- 
cretion either  to  do  so  direeily  or  to  direct 
that  if  the  said  shares  deposited  there  be  sold 
(in  accordance  with  such  instruction  that  f4»r 
such  purpose  he  may  give)  such  portion  as 
may  be  necessary  for  the  reiinhurscment  of 
such  balance  of  $19,087.36,  wliii  h  being  cov- 
ered, the  remaining  shares  shall  remain  all 
at  the  free  disposal  of  Mr.  Runkle,  as  well 
as  any  balance  in  cash  that  may  arise  on  the 
partial  sale  of  such  shares. 

"'The  sum  owing  shall  carry  interest  at 
nine  per  cent  per  annum  until  its  complete 
payment. 

^ '  Mr.  Jo86  Manuel  Mestre,  as  the  attorney- 
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In-factof  3Ir.  Runkle*  subscribes  tli is  preftciit 
•tipulatlon  by  way  of  assent  in  tbe  name  of 
his  principal. 

"*Tlmt  in  order  tbdt  It  may  have  all  Its 
due  effect  this  is  done  and  signed  in  triplicnte 
of  the  same  t<*nor,  one  for  each  party,  at 
Uavuna,  the  4lh  of  August,  1884. 

'^'Memorandum  <u  to  Correctiom. 

"'Nota. — At  the  moment  of  signing  Mr.  8. 
J.  Bunibani  stated  that  he  assigns  and  trans- 
fers to  ^Ir.  Cundido  Zabnrtc  y  Paris  all  the 
riL'lits  and  ri;rlits  of  action  thut  belong  to  him 
2!2  1 1  *under  the  forego'niLj  instrument,  sub- 
rogating him  in  his  place  and  stead  by  rea 
son  of  having  received  from  him  tbe  tifoiesuid 
balance  of  $10.0i3T.:iO,  but  on  the  undcr- 
8tai;ding  that  siiid  Hurnhnm  remains  always 
bounded  to  sell  the  shares  of  stock  in  ques- 
tion to  the  order  of  Mr.  liunkle.  as  set  forth. 
and  to  deliver  to  the  latter  the  halai.ce  of  the 
proceeds  of  the  sale  and  the  shaire:^  rcmaiu- 
ing.  Dated  as  above. 
■  *  (Signed)  Jose  Man'l  Mestre. 

**'L.  Martinez. 
"'S.  J.  Buruham. 
**'Cando  Zabarte  Paris. 
••As  witnesses : 

"•E.  Coscallucla. 
*** Antonio  Pais.' 
"Eighth.   Hunkle  bad  no  property  or  debts 


^^r.  Justice  White  delivered  the  opinion 
of  the  court : 

1.  \^j  not  resting  on  his  motion  for  a  non- 
suit, and  l)y  thereafter  ofTcring  his  own  evi- 
dence, the  (iefendant  waived  his  motion,  and 
the  overruling  thereof  cannot  ht  assigned  for 
error  here.  Union  Pae.  II.  Co.  v.  Sui/iUr, 
aiite^  p.  597,  and  authorities  there  cited. 

2.  The  excTfitiniis  taken  during  the  pro- 
gress of  this  trial  are  numerous.  We  will 
content  ourselves  with  exriniijiing  the  merits 
of  those  which  have  been  si)ccitically  as- 
signed as  error. 

The  plainiiff  ofTcred  in  evidence  an  ac- 
count, ^rro-.vini;  out  of  the  purchase  -uiil  pio- 
test  of  the  drulr,  and  kept  i>etween  Martinez 
and  Burnlmni.  wliich  was  ol)j('rt<d  to,  on  the 
gruuial  that  it  was  rts  inter  ali".^. 

Hunkle,  Cilson,  Lylcs,  and  Ma«Mi?:on  ifc 
Co.  were  ptniits  to  the  water  works  eonlrncr. 
In  order  to  furnish  the  Ji^'U. 000,  wiiiih  uajj 
to  be  di'posjiisl  with  the  city  of  llavai.a, 
^fartiiiez  bouirht  a  draft  drawn  by  an  aueut 
of  Ma«Uli.^on  vV:  Co.  on  that  tirm  in  Lomh-n. 
This  «lr!:ft.  on  being  indorsed  and  ^u.iraniced 
by  Martinez,  was  discounted  by  IhiniipJia. 
who  forwarded  it  to  London  for  collect i«'n. 
There  it  was  protested  for  ;:«»n-paynieni.  The 
result  was  that  Burnham  held  Marlimz  and 
Maddison  &  Co.  on  the  draft,  whicli  was  taken 
supra  protest,  by  Baring  Brothers,  at  the  re- 
belonging  to  him  in  the  city  of  Havana,  and  |  quest  of  Burnham.     Maddison  cV:  *Co. [!22*{ 


the  letter  of  attorney  was  executed  for  the 
sole  purpose  of  authorizing  Mestre  to  procure 
bis  release  from  anv  and  all  liability  as  a  con- 
tractor in  connection  with  the  water  works, 
and  there  is  no  proof  that  Mestre  received 
notice  of  the  revocation  of  the  letter  before 
he  signed  the  agreement  with  Burnham 


''>iinth.  Martinez  exerted  himself  to  ob- 
tain from  tbe  authorities  of  Havana  the  re- 
lease of  Hunkle  and  the  return  of  the  deposit 
money  in  consideration  of  Hunkle  entering 
into  the  agreement  with  Burnham. 

"Tenth." The  right  of  action  accruing  to 
Burnham  under  the  agreement  was  assigned 
by  him  to  Candido  Zabarte  y  Paris,  and  by 
the  latter  to  Francisco  G.  Mediavilla." 

From  the  facts  thus  found  the  court  then 
drew  the  following  legal  conclusions: 


thereupon  deposited  with  Burnham,  as  col 
lateral  to  secure  their  obligation  on  tlie  draft, 
certain  shares  of  the  "CharnwocMl  Forest 
Hailroad  Company."  Inasmuch  as  Hunkle 
apiiears,  both  in  the  contract  sued  upon  aTid 
in  the  power  of  attorney  upon  which  the 
contract  is  predicated,  as  the  assiirnee  of 
Maddison  &>  Co.,  and  as  standing  in  their 
place  and  stead,  we  think  it  clear  that  the 
account  was  not  res  inter  alios  as  to  him. 
He  represented  Maddison  &  Co.,  and  held 
their  rights,  and,  therefore,  the  account  was 
as  much  admissible  against  him  as  it  would 
have  been  against  the  firm. 

8.  For  the  purpose  of  showing  that  the 
power  of  attorney,  tmder  which  Mecitre  acted 
as  the  a-rent  of  T^nikle,  ha<l  been  revoked, 
the  defendant  ofTered  a  series  of  teleirrams 


That  the  agreement  of  August  4,  1884,  was  ■  addressed  to  Olcott,  the  attorney-at-Iaw  of 


assented  to  by  Hunkle  through  Mestre,  who 
had  full  power  under  the  letter  of  attorney 
to  bind  his  principal.  Tbe  consideration  of 
the  agreement  on  tbe  part  of  Runkle  was  his 
release  from  all  liability  under  his  contract 
with  the  city  of  Havana,  and  tbe  return  of 
the  deposit  money,  both  of  which  purposes 
were  accomplished  through  tbe  instrumental- 
ity of  Martinez. 

222]  *.ludL!nient  was  entered  for  the  plain- 
litf  for  $li).0^7.30.  with  interest  at  the  rate 
of  nine  per  cent  from  August  4,  1864,  to  date 
of  entry    thereof. 

r>efend.iut  excepted  to  the  findings  of  fact 
and  to  the  conclusions  of  law  deduced  there- 
from, and  brought  the  cose,  by  error,  here. 

Messrs.  Hamilton  Wallis  and  Wm.  D. 
Edwards  for  plaintiff  in  error. 

Messrs.  Frederic  R.  Coudert,  Robert  0, 
Habbitt  and  Charloi  Frederic  Adams  for  de- 
fendant in  error. 


Hunkle  in  New  York,  which  read  as  follows : 

"Havana,  July  23,  1884. 
"To  Olcott,  85  Broadway,  N.  Y.  : 

"Telegraph  If  power  is  coming  to-morrow 
steamer. 

"  l^Iestre. 
"Mjirtinea.* 

••  Havana,  July  18,  1884. 
"To  Olcott,  35  Broadway.  N.  Y.  : 

"The  powers  received  are  insuOlcient.  It 
is  urgent  to  send  by  to  niorrow'ssieanier  new 
Spanish  power,  in  Spanish,  from  Hunkle, 
Lyles,  Gilson,  and  Maddison  &  Co.,  to  Mar- 
tinez. Mestre,  confirming  the  power  of  March 
Gth  and  June  2Gth,  amplifying  them  syte- 
cially,  to  cancel  the  contract  to  loan,  to  ac- 
cept return  of  deposit,  giving  common  coun- 
cil liberty  of  action,  and  to  execute  a  general 
release ;  all  well  explained. 

"  Mestre. 
"  Marti  nex.* 
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"II:ivana,  July  22,  1884. 
-To  Olcott,  85  Brondwuy.  N.  Y.  : 

"Seed,  anyhow,  first  steamer,  power  ac- 
cording  telegram  eighteenth. 

"Most  re. 
"Martinez." 
224]  •"To   Runkle,    Lyles,    Gilson,   care 

Olcott,  85  Broadway.  N.  Y.  : 

**  I  urge  forward  pending  powers.  I  protest 
against  damage  delay. 

"Martinez." 

These  telegrams  were  rejected  on  the 
ground  that  they  had  not  been  properly 
proved.  Whether  their  rejeetitm  was  wnr- 
rantcd  is  unnecessary  to  be  considered.  The 
telegrams  called  for  a  conflrmation  of  the  ex- 
islini^  power,  and  not  for  its  revocaiion.  If 
they  had  been  admitted,  they  could  not  have 
afTreted  the  question  of  the  re  vocation  of  the 
power.  Their  rejection  being  iniiuaterial  to 
the  result,  no  revtrsal  for  error  in  this  partic- 
ular can  be  had.  Camzos  ▼.  Trevino,  73  U. 
8.  «  Wall.  773  fl8:  813]  ;  Ogdemhuro  d*  L. 
C.  n.  Ok  v.  Pratt,  89  U.  S.  22  Wall.  123 
[22 :  827]  ;  Home  Inn.  Co.  v.  BdUimore  Ware- 
lofise  Co.  93  U.  8.  527  [23 :  8(W]  ;  Union 
C'.nHoI.  S.  Min.  Co.  V.  Titt/lor,  100  U.  8.  87 
[2.-i:  r)41|. 

4.  Martinez  was  asked  whether,  pendini^ 
the  negotiations  in  Havana  for  the  sett  lenient 
of  the  tra!isa;;tions.  out  of  which  the  present 
contract  prew,  he  had  exacted  fn»m  Mestre, 
agent  of  the  defeiidatit,  any  agreement  as  to 
the  debt  due  to  liurnlmm,  as  a  part  of  the 
final  adjustment.  This  question  was  ob- 
jected to,  on  the  ground  that  it  was  an  at- 
tempt to  show  the  assumption  by  parol  of  an 
ohl illation,  when  such  obligati4m,  if  it  ex- 
isteii,  must  result  from  the  written  contract. 
We  think  the  object i<m  was  untenable.  The 
question  was  asked  the  witness  not  for  the 
purpose  of  proving  a  liability  on  the  written 
contract,  but  in  order  to  show  the  relations 
existinsj  between  the  parties  at  the  time  the 
authority  given  by  the  power  of  attorney 
was  acted  on.  The  obi  i. nation  of  course  must 
re.'Jult  from  the  text  of  tlie  written  contract, 
or  by  necessary  implication  then  from.  Tes- 
tinjony,  however,  was  admissible  to  show  the 
condition  of  affairs  at  the  time  the  ap;ent , 
acted,  not  in  order  to  vary  or  change  the 
written  contract,  but  to  throw  light  upon  the 
situation,  fje  Hoy  v.  Beard,  49  U.  8.  8IIow.  ! 
451  [12:  1151], 

5.  The  numerous  other  exceptions  to  the 
admissibility  of  evidence  found  in  the  record 
are,  we  think,  not  well  taken.  We  have  con- 
sidered them  all.  The  requests  for  findings 
made  b}'  the  defendant  upon  the  whole  case, 
225J  as  we  have  seen,  were  as  *follows: 
"Ist.  that  it  does  not  appear  that  Mestre  had 
any  authority  to  assume  an  oblic:ation  on  the 
part  of  the  defendant ;  2d.  that  the  contract  of 
August  4th,  1884,  docs  not  impose  any  lia- 
bility upon  the  defendant."  These  requests 
involved  both  questions  of  law  and  fact,  and 
were  refused,  and  exceptions  were  reserved 
to  their  refusal.  The  findings  of  fact  made 
by  the  court  below  are  binding  here,  if  there 
be  any  evidence  to  support  them.  8t,  Lauia 
r.  Rutz,  188  U.  a  226    34:  941]. 

It  is  contended  that  tliere  is  no  evidence 
to  show  that  the  power  of  attomej,  which 
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is  relied  on,  was  an  existing  power  at  tlic 
time  the  contract  was  signed  by   Mestre  as 
Kunkle's  agent.     This  position  is  not  sup- 
]>orted  by  the  record.     True,  there  is  evi- 
dence  tending  to  show  that  Mestre,  tlie  agent 
of   Runkle   in  Havana,    requested   enlarged 
powers  from  Runkle,  and  there  is  also  evi- 
dence tending  to  show  the  arrival  at  Havana, 
on  the  day  on  which  the  contract  was  made, 
of   an    instrument   conferring   the   enlarged 
powers   which  Mestre   deemed  desirable  to 
justify   him    in   dealing   with   the   city   of 
Havana.     There   is,   however,    no   evidence 
that  the  second  power,  if  received,  revoked 
the  power  which  is  in  evidence.     As  to  the 
letter  which  Runkle   wrote  to  Mestre.  and 
which,  it  is  contended,  was  a  revocation  of 
the  power,  its  contents  imply  the  very  re- 
verse.    There  was  certainly  no  reason  wliy 
Runkle  should  have  said  to  ]M(stre  that  he 
**  would  like"  a  particular  provision  as  to  the 
Maddison&Co.  liability  inserted  in  the  con- 
tract, unless  the  agent  had  authority  to  deal 
with  reference  to  this  matter.     Indeed,  al- 
though Runkle  and  Olcott  his  attorney,  were 
both  examined,  and  although  thev  both  re- 
ferred to  the  alleged  new  power  or  attorney, 
their  testimony   seems  sedulously  to  avoid 
any  statement  that  the  new  power  revoked 
the  power  of  June  25.     If  the  new  power  of 
att<»rney  was  sent,  and  revoked  the  one  relied 
on  here,  Runkle  or  his  attorney  could  have 
dispelled  all  doubt  by  offering  it  in  evi- 
dence, or  by  testifying  as  to  Us  contents. 
Their  silence  must  necessarily  make  against 
them  on  the  question  of  revocation,     jlans- 
field.   J.,    in  Ihe  v.  Uartey,   4  Burr.  2487. 
The  doctrine  that  the  production  of  weaker 
evidence,    when   stronger   might  have  been 
proiluced,  lays  the  producer  open  to*  [226 
the  suspicion  that  the  stronger  evidence  v.'ould 
l)een  to  his  prejudice  was  expressly  adopted 
in  the  case  of  Clifton  v.   United  Slates,  46  U. 
8.  4  How.  242  fil  :  957]. 

This  leaves  on  jy  for  consideration  the  ques- 
tion of  whether  the  power  authorized  the 
contract  with  Rtirnhamand  whether  that  con- 
tract bound  Runkle  for  the  debt  sued  on.  It 
will  be  observed  that  the  power  of  attorney 
exprci^sly  designates  Runkle  as  the  assignee 
of  JiVles  and  Gilson  and  the  *'transf<ree  of 
Maddison  &  Co.,  and  then  authorizes  the 
agent  "for  name,  and  in  my  name,  place, 
and  stead,  to  ask,  demand,  collect,  and. re 
ceive  suMi  sum  or  sums  of  money  and  pro))- 
erty  of  all  or  any  kinds  to  which  in  any  ca- 
pacity aforesaid  I  have,  or  may  have,  the 
right  or  claim  or  demand,  under  or  in  con 
nection  with  tlie  contracts  for  the  loan  and 
water  works  in  tlie  Island  of  Cuba,  made  if) 
consequence  of  the  public  bidding  therefor 
in  the  city  of  Havana,  in  the  Island  of  Cuba, 
on  the  18th  day  of  March.  1882.  .  .  .  U) 
compound  and  compromise  all  such  claims 
as  I  may  have  aforesaid.  .  .  .  and  to 
obtain  my  release  from  all  liability  as  one 
of  the  contractors  in  connection  with  the  said 
loan  and  water  works.**  The  contention  is 
that  this  power,  while  it  authorized  the 
agent  to  enforce  any  demands  which  Runkle 
may  have  had,  did  not  authorize  him  to  as- 
sume an  obligation  on  behalf  of  Runkle. 
The  finding  below  ia  that,  at  the  time  the 
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power  waa  exerctind,  ft  waa  neMssury  (lint  | 
the  agCDt,  Id  order  to  obtain  >■'•  "-i""!"-!-- . 
iUBclmrge  by  Uie  cfty  of  Havi 


the  agCDt,  Id  order  to  obtain  his  prlocipi 
jfBciiarge  by  Uie  cfty  of  Havana,  ahould  ! 
tie  the  Marti Dez-Buroham  liubilf ty. 


In  aildiiioQ  to  these  findings,  the  face  of 
the  power  of  attorney  fodicates  tlie  necessity 
of  tlie  ogenl'»  actton  in  order  to  carry  out 
liic  imrpiists  of  the  power.  Tlie  power  Itaelf 
stiiICH  that  KuDkle  is  the  assignee  or  "trans- 
fcree"  of  all  those  who  had  been  partieawitb 
him  to  the  water  works  contract.  It  repre- 
acuta  hfio  as  the  "transferee"  of  Madclison  £ 
Co. ,  and  as  entitled  to  al  I  of  Madilieon  &  Co's 
rtjilits.  We  have  aeen  that  MaddisoD  &  Co. 
w('3i'  bound,  with  Martinez,  to  Biirnham  on 
IIji-  ilnilt  which  Burnham  hnd  discounted  and 
which  was  protested,  aad  that  tlie  stoclc  of 
MarldisoQ  &  Co.  wua  pleilged  to  secure  pay- 
ment of  the  draft.  A  settlement  of  Rimklc's 
2^7] 'relations,  as  the  assignee  of  Itlnddlson 
ft  Co.,  neces'iarlly  Included  unadjiisimeDt  of 
the  debt  of  Biiruliam  under  the  very  terms  of 
the  powerof  attorney.  This  power  was  evf- 
dently  executed  not  alone  for  the  purpose  of 
adjusting  the  water  works  contract  with  the 
city  ot  Havani,  but  also  with  the  object  of 
trranglng  the  debt  due  to  Bumbam,  back  of 
which  was  the  slock  which  had  been  pledged 
br  Mflddison  &  Co.,  and  which  belonged  to 
Kunlcle  as  tijeir  aesieiiee. 

We  now  come  to  tlie  conslderatfou  of  the 
contract  Itself,  which,  ft  Is  contended,  did 
not  Justify  the  conclusion  that  Runhle  had 
UBumcd  the  Indebteduesi  to  Bumham.  The 
contract   recites   the   drawing   of   the   draft 

B>on  MaddieoD  A  Co, ,  tbe  endorsement  by 
nrtinez.  and  the  protest.  It  credits  the  re- 
ceipt from  the  city  of  Havana  of  the  $64,000, 
which  had  been  deposited  on  account  of  the 
loan  and  water  works  contract,  and  states  a 
balance  due  on  the  draft  to  Burnham.  In 
•tatiog  the  balance  thus  due,  It  "Terogniug" 
Riinhre  as  the  aasignee,  binds  Burnham  to 
place  the  Ciiarnwood  Foreat  Railroad  stock 
at  the  disposal  of  Runkle  upon  the  payment 
of  the  debt,  and  binds  hfm  also.  In  the  event 
of  the  sale  ot  the  stock,  and  the  application 
of  the  proceeds  thereof,  to  the  debt,  to  pay 
over  to  Runkle  any  balance  that  might  re- 
main. It  ts  lo-fsh'd  that  this  contract  does 
not  make  Runkle  ultimately  liable  for  any 
deficiency,  and  that,  therefore,  the  contract 
Imports  no  debt  on  hie  part.  Thla  claim 
necessarily  contradicls  the  finding  of  the 
court  below,  which  is  that  Runkle  had  as- 
sumed reaponsibllfty  for  the  balance,  and  it 
also  contradicts  the  contract  itself.  The  stock 
was  not  primarily  Runkle's,  but  Maddisnn  & 
Co'G.  Any  dealing  with  Runkle,  and  by 
Runkle,  as  owner  of  the  stock,  and  as  as- 
signee of  Maddisun  &  Co..  fmnnrted  that 
Ituiikle  had  succeeded  to  the  clainis  of  Mad 
dison  A  Co.  and,  by  fair  inference,  to  all 
their  obligations  with  reference  to  this  part 
of  the  traiisiictton.  Indeed,  the  careful  man- 
ner in  which  the  contract  stales  the  drawing 
of  the  draft,  its  protest,  and  the  transfer  by 
Maddfson  A  Co.  to  Runkle,  seems  to  have 
been  Intended  to  emphasize  the  fact  that  Run- 
kle, in  acquiring  the  rights  of  Mnddison  & 
Co.,  hnd  put  hlm^cUin  tbcir  place  and  stead. 
228J  That  Runkle  was  the  *geoeral  assicnee 
of  Muddison  &  Co. ,  and  coDslilercd  himself  as 
COS 


not  only  entitled  to  their  rfchts.  but  alao  u 
the  representative  of  their  obligationa  Id  cod. 
neilion  with  the  loan  and  water  works  con- 
tract, results  from  tbe  terms  of  the  power  of 
attorney,  tn  which  he  autlmrizea  the  agent 
not  only  to  acquire  lladdisou  &  Co's  rights, 
but  to  atfpulale  for  the  discharge  of  tlieir 
oblifi.ition.  In  other  words,  the  contract. 
read  Id  connection  with  the  terms  of  tbe 
I   doubt   that 


not  only  entlrled 
lubject  to  the  li- 
.1    parties  to  the 


of  attorney, 
Runkle  was  dealing  and  t: 
pacity  of  a  person  who  wai 
to  the  rights,  but  was  also 
abilities  of  all  the  origin 
loan  and  water  works  coniraei.  inia  view 
is  alrengthencd  by  the  fact  that,  although 
Runkle  teatiflcd  on  the  trial,  the  assign'ncut 
from  Sladdison  &  Co.  to  him  was  not  olfi-rrd 
in  evidence,  nor  even  referred  to.  The  fail- 
ure to  produce  it,  or  tu  testify  in  refercnco 
to  it,  when  Its  contents  were  peculiarly  with- 
in  the  knowledge  of  Itunkle,  juBtiflea  tlie 
presumption  that  its  provisiona  would  Iwvft 
been  untaviiralde  to  Runkle's  position. 
J-ad'jmenl  ajirintd. 


JOUN  M.  BURKE.  Appl.. 

RICHARD  H.  DULANEY  kt  ai,,  Em. 
(See  S.  C  Heparter'B  ed.  2ffl-n>.i 

Parol  ecidenct  contradietingvritUn  eanlmrts — 
negelialile  iniirumentt — iviJcneeonnon  detn- 
trg— present  eonVraet— conditional  Mintrf. 

L  A  written  oontrnct  canaot  be  conlradlclad  at 
varied  br  evidenw  of  an  oral  as  rpement  belween 
theparttf*  before  orattbetlmeorsuobooDinod 

B.  A  negntlable  Instiument.  Id  the  bands  of  an  la- 
nocent  holder  tor  value,  cannot  be  oontradicted, 
to  bis  prejudice,  bj  evidence  of  an  oral  airme- 


II  uDden 
ties  valient  bom  tbe  I 


II  or  their  w 


Ibelr  letral  lin- 

ie  lo  abow  that  the  written  instru- 

never  In  tact  delivered  as  a  prt«ent 

I  not  In  oonlradlcUon  ot  tbe  *rttJnc 

ilailble  between  the  original  partte 

that  excludea  parol  evldenoe  Id  coo- 

Df  a  written  aireement  baa  no  appll- 
le  wrltlDS  was  uotdellveredasa  pra^ 


i.   The  effect  of  tbe  dellverr  and  tbe  eiteot  of  tb» 

opernllon  ot  the  Instnimeni.  auch  as  a  promli- 
•ory  note,  may  t>e  limited,  as  l>ct«eeD  tbe  orl|ri- 
nal  parties  tbiTcto.  by  tbe  ooDdlllooa  witb  whioll 
dchvery  is  made. 

[No,  330.] 

Arffued  and  Suhmitted    March  tS.  139^.     2V 

cided  April  tS,  ISOf. 

Nora,— ..ia  to  contlrvclton  of  lerttlen  contracts 
fwie  tar  a  ovtii  Inn  fur  (he  oivrt,  see  note  to  Ward 
V.  United  Stulee,  a):  T03. 

.^((0  ronltoclt,'  fftelr  fnfcriTelatinn  and  ealldEtin 
9ce  DOte  lo  Hell  v.  Uruen.  11:  80. 

Ai  to  oral  trlilriite  at  ai-illcnlAe  to  written mn- 
[inrla.iee  note  m  Bnidler  v.  Wasblogton.  A.  &  G. 
Steum  Packet  Co.  10:  71. 

At  to  i^arol  evlitcnceof  pycrltnig  JifffOtiaftonM^irhfn 
ndniinlblc  lo  ajfccl  a  vn-ilUn  contnict.  aee  note  to 
Union  Hut.  L.  Ins.  Co.  v.  Howry.  H:  9li. 

iu  r.  s. 
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BUKKB  Y.  DULANET. 
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APPEAL  from  a  Judgment  of  the  Supreme 
Court  of  the  Territory  of  Idabo,  affirming 
the  iudgmcDt  of  the  District  Court  of  the  First 
Judicial  District  of  said  territory  iu  favor  of 
the  phiiDtiff,  H.  Grafton  Dulaney,  for  whom 
the  appellees  were  afterwards  substituted  as  his 
executors  against  John  M.  Burke,  defendant, 
for  the  recovery  of  the  sum  of  $5692.80  being 
the  amount  of  a  promissory  note,  made  by 
■aid  Burke.  Eeveraed,  and  cause  remandtd  for 
a  new  U  iaL 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  B.  Heyburn,  for  appellant: 

This  note  was  given  at  the  time  under  an 
agreement  that  its  delivery  was  conditional, 
and  that  it  was  not  to  be  paid.  This  fact  was 
fought  to  be  proven  by  the  aopellant,  and  the 
court  below  refused  to  admit  the  evidence. 
The  answer  raises  this  defense  squarely,  aud  in 
law  it  was  a  good  defense,  and  the  refusal  to  re- 
ceive the  evidence  was  error. 

Schindler  ▼.  Mulheisen,  45  Conn.  153;  3/c- 
Farland  v.  Slices,  54  Conn.  250;  Benton  v. 
Martin,  62  N.  Y.  570;  Kennedy  v.  Oooilman, 
14  Neb.  585;  Malta  v.  Fletcher,  52  Mich.  484; 
Colman  v.  Post,  10  Mich.  422:  Catlin  v.  Birch- 
ard,  18  Mich.  110;  Clarke  v.  Tappin,  32  Conn. 
66;  Dieken  v.  Morgan^  64  Iowa,  664;  Bowker 
▼.  Johnson,  17  Mich.  46. 

Mr,  Leiirh  Robinson,  for  appellees: 

Parol  evidence  of  an  agreement,  made  con- 
temporaneously with  a  promissory  note,  which 
contains  an  absolute  promise  to  pay  at  a  special 
time,  is  not  admissible. 

Brown  v.  Spofford,  05  U.  S.  482  (24:  610). 

Parol  evidence  of  an  oral  agreement,  alleged 
to  have  been  made  at  the  time  of  the  drawing, 
making,  or  indorsio^  of  a  bill,  cannot  be  per- 
mitted to  vary,  qualify,  or  contradict,  or  add 
to  or  subtract  from  the  absolute  terms  of  the 
written  contract. 

Forsyihe  v.  KimhaU,  91  U.  S.  291  (23:  852). 

Evidence  is  inadmissible  to  show  that  the 
note  was  not  intended  to  be  a  promissory  note, 
but  was  given  as  a  memorandum  not  to  be  en- 
forced against  the  maker. 

Barnes  v.  8coH,  117  U.  8.  682  (29:  991). 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court : 

This  action  was  brought  by  the  testator  of 
the  appellees,  upon  a  writing  purporting  to 
be  the  promissory  note  of  the  appellant  for 
forty -three  hundred  and  eight  dollars  and 
eighty  cents,  dated  Salt  Lake  City,  Utah, 
August  10,  1883,  and  payable  one  year  after 
date,  for  value  received,  at  the  bank  of 
Wells,  Fargo  &  Co.  in  thai  city,  with  in- 
terest at  the  rate  of  six  per  cent  per  annum 
from  date  until  paid. 

220]  •The  defendant,  Burke,  denied  his  lia- 
bility upon  the  note,  and  at  the  trial  below  was 
sworn  as  a  witness  on  his  own  behalf.  In 
support  of  his  defense,  as  set  forth  in  the 
answer  filed  by  him,  he  stated  the  circum 
stances  under  which  the  note  was  given.  lie 
said:  "Mr.  Dulaney  bought  this  group  of 
mines — the  Live  Yankee  and  the  Mary  Ellen. 
He  came  to  the  Walker  House  in  Salt  Lake, 
and  wanted  me  to  run  them  for  him.  I  said 
I  would  not  do  it  unless  I  got  a  show  to  get 
•ome  interest  in  the  property.  He  says,  1 
will  carry  an  interest  for  you,  and  you  can 
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take  it  if  you  want  it,  and  if  not,  you  can 
give  it  b.icK  to  me  after  you  see  the  property.  ** 
To  this  testimony  the  plaintiff  objected,  and 
the  defendant,  aamitting  that  the  agreement 
referred  to  by  him  was  oral,  the  objection 
was  sustainea.     To  this  ruling  he  excepted. 

Being  asked  what  he  did  after  giving  the 
note  in  suit,  he  answered :  *^I  ^avc  the  note, 
I  worked  on  the  property,  which  wns  done 
some  time  in  September ;  worked  the  property 
until  March  ;  settled  up  all  of  its  debt.s,  paid 
them,  notified  Dulaney  I  wanted  notliinic 
more  to  do  with  the  property  ;  that  I  was  gn 
ing  to  Idaho  territory,  to  Coeur  d'AlCni* 
mines,  and  as  I  was  ready  to  give  him  a  drcd 
at  any  time  he  would  send  me  my  U)»te. 
That  IS  all.**  Objection  being  made  by  the 
plaintiffs  to  this  testimony,  the  defendant 
ofTored  to  prove  **that  at  the  time  of  the  giv- 
ing of  the  note  and  prior  thereto,  Dulaney, 
the  payee  of  the  note,  agreed  with  Mr.  Burke, 
the  maker  of  the  note,  that  the  note  should 
be  given  to  represent  the  price  of  the  intircst 
that  Mr.  Burke  was  to  have,  conditioned 
upon  his  demanding  it  after  an  inspection  of 
the  mining  property  mention^.**  He  offered 
also  to  prove  that  after  inspecting  the  prop- 
erty and  testing  it,  the  defendant  notified 
testator  that  he  did  not  want  the  interest; 
that  he  was  prepared  to  make  a  deed  for  the 
interest  to  the  latter,  and  demanded  the  de- 
livery of  his  note.  All  this  evidence  was 
excluded  by  the  court  upon  motion  of  the 
plaintiffs,  to  which  ruling  the  defendant  ex- 
cepted. 

The  defendant  having  stated  that  the  con- 
versation with  the  testator  above  referred  to, 
and  which  was  excluded  by  the  court,  took 
place  prior  to  the  execution  of  the  note,  he 
^offered  to  prove  that  at  the  time  the  note|  230 
was  made,  the  same  agreement  was  made  oral  ly 
between  him  and  the  testator.  This  testi- 
mony was  also  excluded,  and  be  excepted. 

The  following  question  was  propounded  to 
him  at  the  trial :  **  State  whether  or  not  prior 
to  your  making  the  note  the  plaintiff  agreed 
with  you  that  you  could  explore,  work,  and 
develop  the  mining  claims  mentioned  in  the 
answer,  and  if  at  any  time  before  the  ma- 
turity of  the  said  note  you  should  desire  so 
to  do  that  be  would  relinauish  said  option 
of  purchase — that  you  could  relinquish  vour 
said  option  of  purchase,  and  that  he,  plain- 
tiff, would  cancel  the  note  and  accept  the 
deed  in  full  discharge  of  the  note  and  the 
cincellation  thereof.  The  defendant  having 
admitted  that  the  agreement  referred  to  in 
the  question  was  oral,  the  court  excluded  the 
evidence,  and  he  excepted.  The  court  also 
refused  to  allow  him  to  state  whether  he  ex- 
amined, worked,  and  developed  the  mining 
claims  mentioned  in  his  answer,  and  whether 
he  had  refused  to  take  such  claim  under  the 
agreement  with  the  plaintiff. 

At  the  trial  the  defenlant  offered  in  evi- 
dence a  deed  executed  by  him  to  the  plain- 
tiff, conveying  to  the  latter,  in  consideration 
of  the  surrender  of  the  note  in  question,  all 
his  right,  title,  and  interest  in  the  above 
prop(>rty  —the  same  deed  that  had  been  filed 
liy  the  (iefondant  with  his  answer.  The  court 
held  this  evidence  to  l)e  inadmissible  unless 
the  defendant  proposed  to  show  that  the  plain- 
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t!ff  accepted  the  deed.  To  this  ruling  the 
defendant  excepted.  The  defendant  was  not 
present  when  Diihinoy  took  a  deed  from  the 
owner  of  the  mining  property,  nor  was  it 
f%'er  delivered  to  Iiim. 

The  general  rule  that  a  written  contract 
en n not  be  contradicted  or  varied  by  evidence 
of  an  oral  agreement  between  the  parties  be- 
fore or  at  the  time  of  such  contract,  has  been 
often  recognized  and  applied  by  this  court, 
esnecially  in  cases  in  which  it  was  sought  to 
deprive  bona  lide  holders  of  or  parties  to  ne- 
gotiable securities  of  the  rights  to  which 
they  were  entitled  accord inij  to  the  legal  im- 
port of  the  terms  of  such  instruments.  Ucn- 
ner  v.  Bank  of  Columbia,  22  U.  S.  9  AVIieat. 
587  [0:  1071  ;  Brown  v.  ^V^lfy,  61  U.  S.  20 
How.  442  [15 :  965]  ;  Spoht  v.  JJotntrfl,  83 
U.  8.  16  Avail.  664  [21  :  a  18]  :  Forsqth4i  v. 
KimfHiU.  91  U.  S.  2!) I  \T-\'.  :}.-»2]  ;  Brown  v. 
JSjtnfford,  9r)  U.  S.  474  [24:  508]  ;  Martin  v. 
dde,  104  U.  8.  30  [2«1 :  f\il]  :  Bnrnes  v.  Scott 
117  U.  8.  582  [29:  993]  ;  Falk  v.  Moebs,  127 
U.  8.  597  [32:  266]. 

2;{3]  *Several  of  these  cas.  s  were  cited  in 
the  opinion  of  the  court  below,  and  have  been 
cited  here,  as  supporting  the  exclusion  of 
the  evidence  which  tlie  appellant  offered  to 
introduce.  2  Idaho,  686.  It  is. supposed  that 
BnrncH  v.  Scott,  is  particularly  in  point  lor 
the  appellees.  That  was  an  action  by  the 
indorsee  of  a  negotialilc  note  against  the 
maker.  The  defendant  in  that  case  ofTfrcd 
to  prove  that  the  note  was  not  intended  by 
bim  or  by  the  payee  as  a  pr«>inissf)ry  note, 
but  was  given  to  and  wa.«.  received  by  the 
payee  as  a  mere  memorandum  of  the  esti- 
mated value  of  the  payee's  interest  in  certain 
railroad  bonds  placed  in  the  hands  of  the 
maker,  and  which  were  to  be  aeeounted  for 
in  the  settlement  of  certain  partnership  af- 
fairs in  which  the  maker  and  payee  were  in- 
terested ;  and  that  upon  such  settlement  it 
would  appear  that  the  payee  had  received, 
prior  to  the  giving  of  the  note,  more  than 
his  proper  share  of  the  partnership  assets, 
and,  therefore,  was  not  entitled  to  claim  any- 
thing in  virtue  of  such  memorandum.  This 
court  held  the  evidence  inadmissible  upon 
the  ground  that,  by  an  alleged  contempo- 
raneous verbal  agreement,  it  varied  and  con- 
tradicted the  written  contract  of  the  parlies. 
If  that  action  had  Inen  brouirht  by  the  oric- 
innl  payee  against  the  maker,  and  if  the 
evidence  above  referred  to  had  been  excluded, 
a  different  question  would  have  been  pre- 
sented. But,  as  we  have  seen,  the  issue  in 
Biirne%  V.  Scott,  was  between  the  indorsee  of 
a  neirotiahle  note  and  the  maker.  The  rule 
is  settled  tliat  a  ncL^otiahle  instrument,  in  the 
hands  of  an  innocent  holder  for  value,  can- 
not be  contradicted,  to  his  prejudice,  by  evi- 
dence of  an  oral  agreement  or  understanding 
between  the  original  parties  varicnt  from  the 
terms  of  their  written  contnict. 

The  authorities  cited  do  not  determine  the 
present  ease.  The  issue  here  is  between  the 
original  parties  to  the  note.  And  the  evi- 
dence offered  by  the  appellant,  and  excluded 
by  the  court,  ciid  not  in  anj  true  sense  con- 
tradict the  terms  of  the  writing  in  suit,  nor 
vary  their  legal  import,  but  tended  to  show 
that  the  written  instrument  was  never,  in 
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fact,  delivered  as  a  present  contract,  uncon- 
ditionally binding  upon  the  obligor  accord- 
ing to  its  terms  from  the  time  of  such  deliv- 
ery, but  was  left  in  the  hniids  of  Dulanev.  to 
become  an  absolute  obligation*  of  the  [^34 
maker  in  the  event  of  his  eleciing,  upon  exam- 
ination or  investigation,  to  tal;e  the  stipu- 
lated interest  in  the  property  in  question.  In 
other  words,  accordinfj  to  the  evidence  offered 
and  excluded,  the  written  instrument.  Ufmn 
which  this  suit  is  based,  was  not — except  in 
a  named  contingency — to  bee  one  a  contract, 
or  a  promi-^sorv  note  which  tiie  paye<'  could 
at  any  time  rightfully  transfer.  Evidence 
of  such  an  oral  agreement  would  show  that 
the  contingency  never  happened,  and  would 
not  be  in  contradiction  of  the  writing.  It 
would  prove  that  there  never  was  any  con- 
cluded, binding  contract  entitling  the  party 
who  claimed  tlie  benelit  of  it  to  enfo:ee  its 
.Mipulations.  Tlje  exclusion  of  pnrol  evi- 
deuce  of  such  an  agreement  could  be  ju^Jtl^ll  d 
only  upon  the  ground  that  the  mere  p'»s.s<'S- 
sion  of  a  written  instrument,  in  form  a  prom- 
issory note,  by  the  person  named  in  it  as 
payee,  is  conclusive  of  his  riglit  to  hold 
it  as  the  absolute  obligation  of  the  iiiaUer. 
While  such  possession  is.  undcubfetlly, 
prima  facie,  indeed,  should  be  (kcnud 
strong,  evidence  that  the  instrument  eame  to 
the  hands  of  the  pavee  as  an  oblii::iiion  of 
the  maker,  enforcible  aceovrling  to  its  le;:al 
import,  it  is  open  to  the  latter  to  prove  the 
ciieunistances  under  whieli  possession  was 
acejuired,  and  to  sliow  that  there  never  was 
any  com])lete,  final  delivery  of  the  writing 
as  the  pronti^-'iori/  note  of  the  maker,  payable 
at  all  events  and  according  to  its  terms.  The 
rule  that  excludes  parol  evidence  in  con- 
tradiction of  a  written  agreement  presupposes 
the  existence  in  fact  of  such  agreement  at  tiie 
time  suit  is  brought.  But  the  rule  has  no 
application  if  the  writing  was  not  delivered 
as  a  present  contract.  The  authorities  sup- 
porting these  views  are  numerous,  and  to 
some  of  them  it  will  be  well  to  refer. 

In  Ware  v.  Allen.  128  U.  8.  591,  595  [32: 
[  563,  564],  which  was  an  action  upon  a  written 
instrument,  the  defense  was  that  it  was  un- 
derstood l>etween  the  parties  at  the  time  the 
instrument  was  signed  that  it  should  not  be 
of  any  effect  unless  in  certain  named  con- 
tingencies, which,  it  was  shown,  never  oc- 
curred. 3fr.  Justice  Mil  ler,  speaking  for  this 
court,  said:  "AVe  are  of  opinion  that  this 
evidence  shows  that  the  contractaipon  which 
this  suit  is  brought  never  went  into  effect; 
that  the  condition  upon  which  it  was  to  he- 
come  operative  never  occurred,  and  that  it  is 
not  a*question  of  contradicting  or  vary-[235 
inga  written  instrument  by  parol  testimony, 
but  that  it  is  oneof  thatclass  of  ca.ses,  well  rec- 
ognized in  the  law,  by  which  an  instrument, 
whether  delivered  to  a  third  person  as  an  es- 
crow or  to  the  obligee  in  it,  is  made  to  de- 
pend, as  to  its  going  into  operation,  upon 
events  to  occur  or  to  be  ascertained  there- 
after"—citing  Pf/m  V.  Campbell,  6  El.  &  Bl. 
370,  373;  Baries  v.  Jones,  16  C.  B.  625; 
Wallis  V.  Lit  tell,  11  C.  B.  N.  8.  369:  Wil^n 
V.  Poirers,  131  Mass.  539;  and  Paicling  v. 
United  States,  8  U.  8.  4  Cranch,  219  [2:  601]. 

Pifm  V.  Campbell,  above  cited,  was  an  ac- 
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lion  upon  an  alleged  a/^rcement  by  the  de- 
fendanU  to  purchase  from  the  plaiDtiff  an 
interest  in  an  invention  of  the  latter.  The 
defendants  gave  in  evidence  that,  in  the 
course  of  ne>;oliations  with  the  ])1aintifr.  thcv 
got  so  far  as  to  agree  upon  the  price  at  wiiich 
the  invention  should  be  purchased,  if  bought 
nt  all,  and  had  appointed  a  meeting  at  which 
tlie  plaintiff  was  to  explain  his  invention  to 
two  euKinecrs.  when,  if  they  approved,  the 
machine  would  be  purchased.  At  the  ap- 
pointed time  the  defendants  and  the  two  en- 
gineers attended,  but  the  plaintiff  did  not 
come,  and  the  engineers  went  away.  Shortly 
after  they  were  ^one  the  plaintiff  arrived. 
One  of   the  engineers  was  found,   and  ex- 


tbat  before  the  paper  was  signed  it  waa  ex- 
plained to  the  plaintiff  that  the  defendants 
did  not  intend  the  paper  to  be  an  agreement 
till  Abcrnethie  had  been  consul te  1,  and  found 
to  approve  of  the  invention ;  and  that  the 
paper  was  signed  before  he  was  seen  only  be- 
cause it  was  not  convenient  to  the  defendants 
to  remai  n.  The  plaintiff  assented  to  this,  and 
received  the  writing  on  those  terms.  That 
being  proved,  there  was  no  agreement."  Soe 
also  Liiuiley  v.  Liiccy,  17  C.  B.  N.  8.  585; 
Clever  v.  Kirkman,  38  L.  T.  N.  8.  672; 
Qudgetm  v.  BeMct,  6  El.  &  Bl.  986 ;  2  Taylor, 
Ev.  (8th  ed.)  §  1135. 

The  case  of  Wilson  v.  Pmoers,  above  cited, 
was  an  action  brought  by  the  payee  ngainat 


pressed  a  favorable  opinion.    The  other  could  j  the  sureties  in  a  promissory  note.     The  de 
not  then  be  found.     It  was  then  proposed    fense    was    that  the  sureties  had  been   dis* 


that,  as  the  parties  were  together  and  mi^ht 
find  it  troublesome  to  meet  again,  a  writing 
should  be  then  drawn  up  and  signed,  which, 
if  the  absent  engineer  approved  the  inven- 
tion, should  be  the  agreement ;  but  If  he  did 
not  approve  it,  should  not  be  one.  The  absent 
engineer  did  not  approve  of  the  invention 
when  he  saw  it,  and  the  defendants  contended 
that  there  was  no  bargain.  The  jury  were  di- 
rected that  if  it  was  agreed  among  the  parties 
before  the  paper  was  signed  that  it  should 
not  operate  at  an  agreement  until  the  absent 
engineer  approved  of  the  invention,  they 
should  find  for  the  defendants.  A  verdict 
was  accordingly  returned  for  the  defendants. 
Ipon  a  rule  nisi  for  a  new  trial  on  the  ground 
of  misdirection,  the  cause  was  heard  before 
the  court  of  Queen's  Bench.  Erie,  </.,  said 
that,  while  the  production  of  a  paper  pur- 
porting to  be  an  agreement  of  a  party,  with 
his  signature  attached,  affords  a  strong  pre- 
2;MS|  sumption  *that  it  is  his  written  agree- 
ment, and  if,  in  fact,  he  did  vign  the  paper  ani- 
mo  contrahendi,  the  terms  contained  in  it  were 
conclusive,  and  could  not  be  varied  by  parol 
evidence,  yet,  if  it  were  proved  that  in  fact 
the  paper  waa  si;^ncd  with  the  express  inten- 
tion that  It  siiould  not  be  un  agreement,  the 
other  party  could  not  fix  it  as  an  agreement 
\\\mn  those  so  signinjj.  "The  distinction  in 
]>oint  of  law,"  he  said,  "is  that  evidence  to 
vary  the  terms  of  an  agreement  in  writing  is 
not  admissible,  but  evidence  to  show  that 
there  is  no  agi cement  at  all  is  admissible." 
(.'rompton,  *7.,  said  that  he  knew  of  no  rule 
«'f  law  estopping  parties  from  showing  that 
a  paper,  purporting  to  be  a  signed  agreement, 
was  in  fnct  signed  on  the  terms  that  it  should 
not  he  an  agreement  till  money  was  paid  or 
souKthing  else  done.  "The  parties,"  he  ob- 
served, "may  not  vary  a  written  agreement, 
hut  they  may  show  that  the}'  never  came  to 
an  agreement  at  all,  and  that  the  signed  paper 
was  never  intended  to  be  the  record  of  tlie 
terms  of  the  agreement ;  for  they  never  had 
agreeing  minds.  Evidence  to  show  that  does 
not  vary  an  agreement,  and  is  admissible." 
Jjord  Campbell,  Oh.  J.:  "I  agree.  No  addi- 
tion to  or  variation  from  the  terms  of  a  writ- 
ten contract  can  be  made  by  parol ;  but  in 
this  case  the  defense  was  that  there  never  was 
any  agreement  entered  into.  Evidence  to 
that  effect  was  admissible ;  and  the  evidence 
given  in  this  case  was  overwhelming.  It 
was  proved  in  the  most  satisfactory  manner 
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charged  'from  liability  by  a  written  [2«I7 
agreement  between  the  payee  and  the  prin- 
cipal, which  was  delivered  to  the  principal, 
whereby  the  time  of  payment  was  extended. 
To  this  the  plaintiff  replied,  and  sustained 
his  position  by  proof,  that  the  writing  signed 
by  him,  and  which  was  relied  upon  as  dis- 
cbargincr  the  sureties,  was  delivered  as  a 
proposition  merely,  and  upon  the  agreement 
that  it  should  become  binding  only  upon  the 
assent  of  t  he  sureties.  The  supreme  j  udicial 
court  of  Massachusetts  said  :  "  Tlie  manual 
delivery  of  an  instrument  may  always  be 
proved  to  have  been  on  a  condition  which 
has  not  been  fulfilled,  in  order  to  avoid  its 
effect.  This  is  not  to  show  any  modification 
or  alteration  of  the  written  agreement,  but 
that  it  never  became  operative,  and  that  its 
obligation  never  conuiienced." 

In  Benton  v.  Martin.  52  N.  Y.  570.  574, 
the  principle  is  thus  stated:  "Instruments 
not  under  seal  may  be  delivered  to  the  one 
to  whom  upon  their  face  they  are  made  pay* 
able,  or  who  by  their  terms  is  entitled  to 
some  interest  or  benefit  under  them,  upon 
conditions,  the  observance  of  which  is  es- 
sential to  their  validity.  And  the  annexing 
of  such  conditions  to  the  delivery  is  not  an 
oral  contradiction  of  the  written  obligation, 
though  negotiable,  as  between  the  parties  to 
it,  or  others  having  notice.  It  needs  a  de- 
livery to  make  the  obligation  operative  at 
all,  and  the  effect  of  the  delivery  and  the 
extent  of  the  operation  of  the  instrument  may 
be  limited  bv  the  conditions  with  which  do- 
livery  is  made.  And  so,  also,  as  between  tbs 
original  parties  and  others  having  notice,  tlie 
want  of  consideration  may  be  shown."  To 
the  same  effect  are  Juilliard  v.  Chaffee,  92  N. 
Y.  529,  535.  and  Reynolds  v.  Robinson,  110  N. 
Y.  654,  in  the  latter  of  which  it  was  said  that 
the  rule  was  now  well  established  that  "  parol 
evidence  Is  admissible  to  show  that  a  written 
paper  which,  in  form,  is  a  complete  contract, 
of  which  there  had  been  a  manual  tradition, 
was,  nevertheless,  not  to  become  a  binding 
contract  until  the  performance  of  some  con- 
ditioQ  precedent  resting  in  parol." 

The  same  doctrine  was  announced  in  Mo- 
Farland  v.  Sikes,  54  Conn.  250.  That  was  an 
action  upon  a  *note,  which,  the  defend- [238 
ant  alleged,  had  been  executed  and  delivered  to 
the  plaintiff  upon  an  agreement  that  it  should 
be  canceled  under  certain  named  circum- 
stances, and  in  the  event  he  demanded,  by  a 
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named  day.  that  it  be  returned  to  him.  The 
trial  court  Imving  ruled  that  the  facts  relied 
upon  by  tlie  defendant  did  not  constitute  a 
defense,  the  supreme  court  of  errors  of  Con- 
necticut, reversing  the  juflgment,  said  :  "The 
error  was  in  applying  to  the  case  the  familiar 
and  well  estublisbed  rule  that  parol  evidence 
is  inadmissible  to  contradict  or  vary  a  writ- 
ten contract.  A  written  contract  must  be  in 
force  as  a  binding  obligation  to  make  it  sub- 
ject to  this  rule.  Such  a  contract  cannot  be- 
come a  binding  obligation  until  it  has  been 
delivered.  Its  delivery  may  be  absolute  or 
conditional.  If  the  latter,  then  it  does  not 
become  a  binding  obligation  until  the  con- 
dition upon  which  its  delivery  depends  has 
been  fulfil  led.  If  the  payee  of  a  note  has  it 
In  his  poss(>ssion.  that  fact  would  be  prima 
facie  evidence  that  it  had  been  delivered ;  but 
it  would  be  only  prima  facie  evidence.  The 
fact  could  be  shown  to  be  otherwise  and  by 
parol  evidence.  Such  parol  evidence  does  not 
contradict  the  note  or  seek  to  vary  its  terms. 
It  merely  goes  to  the  point  of  its  non  de- 
livery. The  note  in  its  terms  is  precisely 
what  both  the  maker  and  the  payee  intended 
it  to  he.  No  one  desires  to  vary  its  terms  or 
to  contradict  them. " 

For  the  reasons  stated,  and  without  con- 
sidering the  case  in  other  aspects,  we  are  of 
opinion  that  it  was  error  to  exclude  the  evi- 
dence offered  by  the  defendant  tending  to 
show  that  the  writing  sued  on  was  not  de- 
livered to  or  received  by  Dulaney  as  the 
promissory  note  of  the  defendant,  binding 
upon  him  as  a  present  obligation,  enforcible 
according  to  its  terms,  but  was  delivered  to 
become  an  obligation  of  that  character  when, 
but  not  before,  the  defendant  examined  and, 
by  working  them,  tested  the  mining  prop- 
erties purchased  by  the  plaintiff,  and  elected 
to  take  the  stipulated  interest  in  them.  Ac- 
cording to  the  evidence  so  offered  and  ez- 
cluded,  the  writing  in  Question  never  became, 
as  between  Burke  and  Dulaney,  the  absolute 
obligation  of  the  former,  but  was  delivered 
and  accepted  only  as  a  memorandum  of  what 
2391  *Burke  was  to  pay  in  the  event  of  his 
electing  to  become  interested  in  the  property, 
and  from  the  time  he  so  elected,  or  could  be 
deemed  to  have  so  elected,  it  was  to  take 
effect  as  bis  promissory  note,  payable  ac- 
cording to  its  terms.  His  election,  within 
a  reasonable  time,  to  take  such  interest,  was 
made  a  condition  precedent  to  his  liability 
to  pay  the  stipulated  price.  The  minds  of 
^e  parties  never  met  i>pon  any  other  basis, 
and  a  refusal  to  give  effect  to  their  oral  agree- 
ment would  make  for  them  a  contract  which 
they  did  not  choose  to  make  for  themselves. 

fhe  judgment  is  reverted  and  tlu  cause  is  re- 
manded, that  a  new  tritU  may  be  ordered,  and 
further  proceedings  had  in  cot^ormity  with  this 
opinion. 
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STATE  OF  CALIFORNIA,  by  its  Attorney 

Gemkhal,  Plff., 

V. 

SOUTHERN  PACIFIC  COMPANY  (a  cor- 
poration) Defendant, 

<See  S.  a  Reporter*8  ed.  239-241) 
Order  for  filing  and  taking  testimony. 

Ordered  that  deposftlons  heretofore  placed  in  the 
custody  of  the  clerk  of  this  court,  as  taken  in 
this  cause,  may  be  opeoed  and  filed,  toffctber  with 
the  map  exhibits  therein  referred  to:  acomraia- 
f  loner  is  also  appointed  to  take  testimonj  herein 
offered  by  either  of  the  parties,  and  to  receive 
and  return  such  documents  and  maps  illustrative 
of  the  alleged  title  of  the  city  of  Oakland  as 
said  city  may  offer,  and  forward  the  same  to 
the  clerk  who  shall  open  and  file  the  same. 

[No.  9,  Original.] 

Submitted  March  12,  1894,    Decided  April  SO, 

1894. 

THE  slate  of  California,  by  its  Attorney  (Gen- 
eral, W.  H.  H.  Hart,  Plaintiflf,  moved  this 
court,  as  follows,  on  Xlarch  12,  1894: 

First:  That  the  court  make  an  order  direct- 
ing that  the  depositions  heretofore  taken  upon 
notice  and  the  stipulation  of  the  parties  in  the 
above  entitled  action,  now  in  the  custody  of 
the  clerk  of  this  court,  be  opened  and  filed  in 
this  cause,  and  the  same  be  printed  as  a  part 
of  the  record  whenever  said  record  shall  be 
printed;  and  that  the  map  exhibits  now  in  the 
custody  of  said  clerk,  referred  to  by  the  wit- 
nesses in  their  several  depositions,  be  also  filed 
by  said  clerk  in  said  cause;  and  that  said  depo- 
sitions and  map  exhibits  may  b%  used  as  evi- 
dence upon  the  hearinfi;  of  said  case,  subject  to 
the  objections  therein  specified,  in  the  same 
manner  as  if  the  same  had  been  regularly 
taken  and  returned  in  pursuance  of  the  order 
herein  apphed  for,  a  printed  copy  of  which 
testimony  and  of  the  map  exhibits  has  been 
deposited  with  the  clerk  of  this  court,  to  which 
plaintiff  refers. 

Second.  That  this  court  make  an  order  des- 
ignating one  of  its  members,  or  some  other 
person  or  otl1c<>r,  to  take,  in  the  state  of  Cali- 
fornia, such  further  testimony  and  evidence 
in  the  above  entitled  cause  as  may  be  offered 
by  either  of  the  parties  hereto. 

Third.  That  the  person  or  ofilcer  designated 
to  take  such  testimony  as  aforesaid,  have  the 
power  and  be  instructed  to  return  such  testi- 
mony as  may  be  offered  by  either  of  tbe  par- 
ties to  said  action,  and  to  receive  and  return 
such  documents  and  maps  illustrative  of  tbe 
alleged  title  of  the  city  of  Onkland  as  said  city 
may  deem  proper  to  offer,  pursusnt  to  the  or- 
der of  this  court  made  on  Marcn  12.  189t,  and 
that  said  officer  so  appointed  notify  the  re- 
spective parties  and  the  city  of  Oakland  of  bis 
appointment;  and  thereupon  either  of  the  par- 
ties shall  be  authorized,  within  ten  days  there- 
nfter,  or  hs  soon  as  convenient,  to  proceed  be- 
fore said  officer  or  person  to  take  additional 
evidence,  and  said  person  or  oflflcer  to  receive 
and  take  such  documents  and  maps  as  may  be 
offered  by  said  city  of  Oakland  under  the  said 
order  of  March  12,  1894,  as  hereinbefore  spec- 
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ified;  and  tbat  tlie  taking  and  receiving  of  said 
evidence,  documents,  and  maps  shall  be  com- 
pleted and  ceititied  by  said  pef^iou  or  oflicer 
aod  forwarded  to  the  clerk  of  this  court  on  or 
before  the  tirst  Monday  of  July,  1894;  upon 
the  receipt  whereof,  the  clerk  ot  this  court  is 
hereby  iostructed  to  opeu  and  file  the  same, 
and  thereafter  to  have  printed  the  record  in 
this  cause  (embracing  the  depositions  hereto- 
fore taken)  upon  the  parties  hereto  payinf: 
therefor,  the  record  to  be  i hereupon  filed  in 
this  court;  that  there  be  printed  in  addition  to 
the  requisite  number  of  copies  for  this  court, 
ten  coi>ie8  for  the  plaintiff,  ten  copies  for  tho 
defendant,  and  ten  copies  for  the  city  of  Oak- 
land. 

That  in  printing  such  record  It  shall  not  be 
necessary  for  the  clerk  to  print  copies  of  the 
map  exhibits;  provided,  there  shall  be  fur- 
nished to  the  court  a  sufficient  number  of  the 
map  exhibits  required  by  the  rules  of  this  court 
and  one  copy  thereof  to  each  of  the  parties 
hereto;  and  one  copy  to  the  said  city  of  Oak- 
land. 

Fourth.  That  the  parties  hereto  and  the  city 
of  Oakland  are  hereby  permitted,  during  the 
vacation  of  thia  court,  to  file  their  briefs  and 
points  in  said  action  with  the  clerk  of  said 
court  without  further  order  of  the  court. 

Fifth.  That  the  court  make  an  order  setting 
down  this  cause  for  trial  and  hearing  on  the 
second  Monday  of  October,  1894,  or  as  soon 
thereafter  as  may  be  convenient  for  the  court. 

Sixth.  That  such  other  and  further  orders 
be  made  as  to  the  court  may  seem  meet. 

For  the  purpose  of  the  bearing  and  consid- 
eration of  this  motion  plaintiff  refers  to— 

The  order  of  this  court  made  March  12,  1894, 
marked  Exhibit  <*A." 

The  stipulation  signed  by  the  parties,  at- 
tached, marked  Exhibit  "B.^' 

The  statement  of  the  attorney  general  of  the 
the  state  of  Califomia,  solicitor  for  plaintiff, 
marked  Exhibit  *'C." 

The  consent  of  the  defendant  to  the  grant- 
ing of  the  orders  asked  for,  marked  Exhibit 

Exhibit  "A"  Is  as  follows : 
Title  of  Cause. 

In  Equity— No.  9.  Original. 

On  consideration  of  the  motion  of  the  'city 
of  Oakland,  California,  to  be  Joined  by  inter- 
vention as  cocomplainant  in  this  cause. 

It  is  now  here  ordered  by  the  court  that  said 
motion  be  and  the  same  hereby  is  denic<i,  but 
leave  is  i?iveD  to  that  city  to  file  briefs,  ac- 
companied by  such  documents  and  maps,  il- 
lustrative of  its  alleL'ed  title,  as  it  may  be  ad- 
vised. March  12.  1894. 

Exhibit  *'B"  is  as  follows: 
Title  of  Cause. 

In  Equity— No.  9,  Original. 

Now  come  the  parties  to  the  above  entitled 
suit,  by  their  respective  solicitors,  and  state  to 
the  court  as  follows: 

That  on  the  17th  day  of  Jannarv,  1894.  It 
was  8tipulat(>d  and  at^rc^  between  the  parties 
to  the  said  suit,  by  their  solicitors,  as  follows: 
"The  defendant  herein  having  given  the  plain- 
tiff notice  of  the  taking  of  the  depositions  of 
Horace  W.  Carpentier  and  others,  for  the  pur- 
p(  <c'  of  using  said  testimony  as  evidence  upon 
ilie  trial  of  this  cause,  and  whereas  some  doubt 


may  arise  as  to  the  legality  of  the  taking  of 
the  same;  and  \vh<ren8,  the  said  plaintiff  also 
desires  to  take  certain  testimony  to  be  used  on 
the  trial  of  said  action,  and,  in  order  to  obtain 
the  testimony  desired  by  each  of  the  pariiea 
hereto,  therefore,  it  is  hereby  stipulated  by  and 
betwcjn  the  parties  hereto,  that  the  testimony 
may  be  thus  taken  of  said  Horace  W.  Carfx'n- 
tier,  and  of  such  other  persons,  as  each  of  the 
parties  hereto  may  determine  from  time  to 
time  until  the  testimony  is  closed,  subject  to 
such  objections  as  either  of  the  parties  ms^ 
deem  proper  to  make. 

'*Snid  testimony  may  be  taken  before  John 
A.  Robinson,  Commissioner  of  the  United 
States  Circuit  Court  for  the  Northern  District 
of  California,  and  the  same  may  be  used  upon 
the  trial  of  this  cause  the  same  as  if  taken  in 
any  other  manner  agrei'able  to  the  court,  and 
may  be  used  by  either  party  with  the  same  ef- 
fect as  though  taken  upon  an  order  regularly 
made  by  the  honorable  Supreme  Court  of  the 
United  States,  and  the  same  may  be  used  upon 
said  trial  upon  any  and  all  issues  that  may  ba 
made,  either  upon  amendment  of  the  plead* 
ings,  or  otherwise." 

That  under  and  In  pursuance  of  the  said 
stipulation  the  defendant  took,  before  the  said 
John  A.  Robinson,  Commissioner  of  tho 
United  States  Circuit  Court  for  the  Northern 
District  of  California,  the  depositions  of  cer- 
tain persons,  as  witnesses  on  its  behalf,  in  tho 
above  entitled  suit,  namely:  Horace  VV.  Car- 
pentier,  G.  F.  Allardt,  Calvin  Brown,  L.  J. 
LeConte,  G.  L.  Lansing,  £.  B.  Ryan.  R  J. 
Wilkinson,  and  the  plaintiff  took  before  said 
commissioner  the  depositions  of  certain  per- 
sons, as  witne«:ses  on  its  own  behalf,  namely: 
Lyman  Brid^,  G.  D.  Flack,  L.  J.  LeConte^ 
Charles  Morris  and  J.  R  Wilkinson. 

That  the  defendant,  on  the  examination  of 
the  witness,  Horace  W.  Carpentier,  offered  In 
evidence  on  its  behalf  certain  documents, 
which  were  marked  by  the  said  corami<isioneio 
as  defendant's  exhibits,  Nos.  1  to(i6,  inclusive, 
and  the  defendant,  in  connection  with  the  tes- 
timony of  its  witnesses,  introduced  in  evidenoo 
ceitain  map  exhibits,  which  were  marked  by 
the  said  commissioner  from  Na  1  to  No.  ^ 
both  inclusive. 

That  the  plaintiff,  on  examination  of  wit- 
nesses  on  its  behalf,  offered  certain  exhibits, 
which  were  marked  by  the  said  cominisxioner, 
respectively,  as  *-PiaintiiT's  Exhibit  A,"  **Pl..in. 
tiff's  Exhibit  B."  and  Fluiutiff's  Exhibit  C.'* 
and  Map  Exhibit  No.  8. 

That  on  the  9th  dny  of  February,  1894.  tho 
psrties  bv  W.  II.  H.  Hart,  atuirney  geniTal, 
si>licitor  for  plaintiff,  and  Harvey  8.  lirowo, 
solicitor  for  defendant,  filed  a  stipulation.  In 
writing,  as  to  certain  facts  bearing  upon  the 
Losuea  in  said  suit,  wherein  it  was  agreed  as 
follows: 

"It  further  is  stipulated  that  this  cnsc  shall 
be  submitted  to  the  court  for  its  decision  u|ion 
the  amended  bill  and  answer  herein  nnd  repli- 
cation thereto,  and  upon  the  depositions  and 
exhibits  hereto  annexed,  and  upon  map  exi>it^ 
its  referred  to  in  the  said  depositions,  num- 
bered from  1  to  8,  both  inclusive,  and  upon 
this  stipulation." 

(The  depositions  and  exhibits  referred  tobo> 
ing  the  depositions  and  exhibus  taken  and  of- 
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fered  by  tbe  parties  before  the  commissioner, 
•8  mentioned.) 

That  Jclm  A«  Robinson,  tbe  commissioner, 
transmitted  by  mail  to  tbe  clerk  of  this  court, 
in  sealed  paclcages.  the  said  stipulation  in  i!?rit- 
ing  as  to  facts,  and  tbe  said  depositions  and 
exnibits,  and  tbe  said  packages  are  iu  the  hands 
of  tbe  clerk,  unopened. 

Wherefore,  tbe  said  parties,  by  their  aolici- 
tors,  hereby  stipulate  that  an  order  be  made 
and  entered  herein  (lirccling  that  the  said  puck- 
ages  be  opened  by  the  clerk  of  the  court,  and 
that  the  said  stipuhtion  as  to  facts,  and  tbe 
aaid  depositions  of  the  said  witnesses  for  tbe 
parties,  respectively,  taken  before  tbe  suid 
John  A.  Robinson,  Commissioner  of  the  Unit- 
ed States  Circuit  Court  for  the  Northern  Dis- 
trict of  CuHfornia,  and  the  said  exhibits  of- 
fered by  them,  and  marked  by  the  said  com- 
missioner, as  mentioned,  be  filed  by  the  clerk 
in  this  cause,  and  further  directing  that  the 
suid  depositions  and  the  snid  exhibits  offered 
by  them,  and  marked  bv  the  said  commission- 
er as  mentioned,  be  filed  by  the  clerk  in  this 
cause,  and  further  directing  that  the  said  depo- 
sitions and  the  said  exbil)its  shall  and  maybe 
used  by  tbe  parties,  respectively,  upon  the  hear- 
ing or  trial  of  the  above  entitled  cause,  with 
the  same  effect  as  if  tbe  same  bad  been  taken 
and  offered  in  evidence  before  the  said  commis- 
sioner, under  an  order  of  this  court  duly  ap- 
pointing him  an  examiner  to  take  the  testi- 
mony and  proofs  on  behalf  of  the  parties  to  tbe 
said  cause,  and  to  certify  and  to  return  such 
testimony  and  proof  to  this  court. 

Wm.  H.  H.  Hart. 
'    Aa  Attorney  General  of  California, 

Solicitor  for  Plaintiff. 
Harvey  8.  Brown, 
Solicitor  for  Defendant. 

Aylett  R.  Cotton, 
Of  Counsel  for  Plaintiff. 

Exhibit  "C"  is  as  follows: 
Title  of  cause. 
To  the  Honorable  Chief  Justice  and  Associate 

Justices  of  the  Supreme  Court  of  the  United 

States: 

Tbe  undersijrned.  the  attorney  general  of 
California  and  solicitor  for  the  plaintiff  in  the 
above  entitled  action,  having  devoted  much 
time  to  the  preparation  of  said  cause,  is  very 
desirous  of  having  tbe  same  brought  to  bear- 
ing durinff  bis  term  of  office,  wbicti  expires  on  ! 
the  first  Monday  in  January,  1805,  and  be ! 
therefore  hopes  it  will  be  agreeable  to  tbe 
court  to  set  the  cause  for  hearing  early  in  tbe 
next  term. 

Much  time  has  been  given  to  the  taking  of  tbe 
depositions  and  preparing  tbe  map  exhibits 
which  are  mentioned  in  the  motion  hereto  at- 
tached. The  depositions,  including  tbe  exhib- 
its connected  therewith,  have  been  printed, 
making  nearly  six  hundred  pages,  and  copies 
of  the  same  as  printed,  and  also  of  tbe  map  ex- 
bibit.<«.  have  been  filed  with  the  clerk  for  such 
examination  us  this  honorable  court  may  deem 
proper  to  make  of  the  same.  The  map  exhib- 
its present  different  views  of  the  harbor  of 
Oakland,  and  show  that  harbor  accurately. 

The  undersigned  desires  that  the  orders  be 
made  in  accordance  with  the  motion  hereto  at- 
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tached,  permitting  these  depositions  and  map 
exhibits  to  be  used  in  evidence  upon  the  bear 
ing  of  this  cause,    subject   to  the  objeciiona 
specified  therein. 

Wm.  H.  H.  Hart, 
As  Attorney  General  of  California, 

Solicitor  for  Plaintiff. 
Exhibit  "D"  is  as  follows: 

Title  of  Cause. 
The  defendant  in  the  above  entitled  cause 
hereby  consents  to  the  granting  of  the  orders 
in  accordance  with  the  plainlff's  motion  hereto 
attached,  and  accepts  service  of  snid  motion. 

Harvey  S.  Brown, 
Solicitor  for  Defendant. 

Messrs,  Wm.  H.  H.  Hart,  Atty.  Gen.  of 
California,  and  Aylett  R.  Cotton  for  plain- 
tiff. 

Mr,  Harvey  S.  Brown,  for  defendant. 

By  the  Court: 

The  motion  of  the  state  of  California,  by  its 
attorney  general,  in  this  behalf,  having  been 
considered; 

*It  is  hereby  ordered  that  depositions  [245 
heretofore  placed  in  the  custody  of  the  clerk 
of  this  court,  as  taken  in  this  cause,  may  be 
opened  and  filed,  together  with  the  map  ex- 
hibits therein  referred  to. 

And  it  is  further  ordered  that  William  A. 
Maury,  Esq.,  of  tbe  District  of  Columbia,  be 
and  be  is  hereby  designated  and  appointed  a 
commissioner  to  take  testimony  herein,  and  be 
is  hereby  empowered  and  instructed  to  take 
and  return  such  testimony  as  may  be  offered  by 
either  of  the  parties  hereto,  and  to  receive  and 
return  such  documents  and  maps  illustrative 
of  tbe  alleged  title  of  the  city  of  Oakland  as 
said  city  may  deem  prot^er  to  offer,  pursuant 
to  the  order  of  this  court  made  herein  on  March 
12.  1S94. 

It  is  further  ordered  that  said  commissioner 
notify  the  respective  parties  and  the  city  of 
Oakland  of  his  appointment:  and,  thereupon, 
within  ten  davs  thereafter,  or  as  soon  as  con- 
venient, he  shall  proceed  to  take  such  evi- 
dence as  either  of  the  parties  hereto  may  pro- 
duce, and  be  shall  receive  and  takesueh  docu- 
ments and  maps  as  may  be  offered  by  the  city 
of  Oakland  under  said  order  of  March  12. 
1894,  as  hereinbefore  specified;  and  that  tbe 
t:)kingand  receiving  of  said  evidence,  d<K?u 
ments,  and  maps  shall  be  completed  and  cer 
lified  by  said  commissioner  and  forwarded  to 
tbe  clerk  of  this  court  on  or  before  the  first 
Monday  of  September,  1894;  upon  the  receipt 
whereof  the  clerk  is  hereby  instructed  to  open 
and  file  tbe  same. 

It  is  further  ordered  that  in  printing  tbe 
record  it  shall  not  be  necessary  for  tbe 
clerk  to  i)rint  copies  of  map  exhibits:  proraUti, 
there  shall  be  furnished  to  the  court  a  suffi- 
cient number  of  map  exhibits  as  required  by 
the  rules;  and  that  the  parties  hereto,  and  tbe 
city  of  Oakland,  are  hereby  permitted,  during 
tbe  vacation  of  this  court,  to  file  their  briefs 
and  points  in  said  cause  with  the  clerk  with- 
out tbe  further  order  of  tbe  court ;  and  the  ques- 
tion of  setting  said  cause  for  hearing  is  hereby 
reserved  until  the  next  term. 

16S  r.  8. 
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n  of  tlie  cniirt  -  "i<'  opi'iion.  The  opinion  fuutiU  ttK'  nmouDt 
Tills  is  an  anpiiwiion  for  leave  to  flie  a  «'"«•  f"ini  O'Neal  to  Hunter  &  Co.  Febriwry 
DflilioD  for  nuimluiiiiwdirtainEtlie  Circuit  2<).  IMSO.  to  which  certiilD  inlertst  naalo  be 
<;i>url  of  till!  Uoiied  St.iles  tor  the  Nnribfrn  n<''l'','  »»  lH>i"'ed  out,  down  lo  the  date  at 
Dialriet  of  Teias  to  vacate  or  modify  a  de-  "■'"':''  I'iiwson  paid  the  balance  due  on  his 
criv  lierelof..re  entered  by  ttiHt  court  in  a  ""l*'  '"">  "'«  lia"k,  «  ninlter  not  made  clear 
certiiin  cuune  therein  pcniilnz  wlicrcin  Miin-  o"  *'"^'  ii'cnril,  and  kiMt  utrccled  tliti  amount 
ter  and  ot'iiurs  were  compliiiimnts  nnd  the  "'  »''«  '""?'''<  '''*'"■  ^  be  asccrtainid  by  add- 
Cily  National  Bunk  of  Fort  Worth,  Texas,  ing  cerlam  interest  to  O  Neal  »  note  lield 
was  defendant,  on  the  gr.mnd  that  in  r.n.liT-  ^J  '»  "If""  ^  "'^  Mme  dal*.  From  thc-ae 
iuK  Biich  dt-crce  the  circuit  court  depart.'d  twoimleblcdiiessealhcproivKato wliichcoin- 
frum  the  mandate  of  thla  ourt  s.nt  down  on  plm'u'its  and  the  b.inii  were  enlltled  out  of 
Ihr  disposition  of  on  appi-^l  trim  a  former  ''"^  f"'^'*  ^"^  distributed,  was  to  be  coin- 
.hcirc  in  Ihe  cause  aa  repcirud  in  City  Hat.  P!"*-''!-  "»"'  wom  the  amnuiit  to  come  to  com- 
n.-,i:  of  Ft.  WorlA  V.  U-intcr,  129  U.  8.  plainants  accoixliiig  lo  this  compuiniion  ecr- 
.TiT  |;:'> '  752)  tHin  deducinius  were  diiccled  to  be  (node. 
We  do  not  ifi-ol  required  to  restate  the  case  ","''  »'.»  Iwiltncc  lo  be  p;iid  mit  of  the  money 
as  9i:t  forth  at  leugHi  when  il  was  then  be-  di-iHisiled  by  Dawson,  .is  of  tlie  duli;  of  Kiich 
fore  us.  Brieliy.  onMaySO,  IH.*),  oneO'Neul  ''n'osil.  the  biiiili  retaininB  tlie  remiuiiii.-r 
w:.s  indebted  to  Iliinler,  Evans  &  Co.,  and  AflcrthcViiiistwas  rcman.led  thepar  lJi-48 
alsolotheCUyNalionallSaiik,  eiiehof  whom  tieseuicwd  int-  llie  fnll.iwiiii;  stipnlntion  : 
chiimed  W  hold  a  lien.  10  siriirc  the  indebted-  „  ""  agrtrrl  bilwetn  Musiter,  Evans  « 
ness,  DncerlHinciitiif  nwiivdhyU'Kual.  One  ^'''■-  <"■  "'"  ""^  !'■'"•  ""'■  '"i'  *-'"y  >nil"'"il 
l>iiw.-«nwMdcfc;rousor[>irrhasinglheCBtlle.  Bank  of  Fm  Worth,  Tr.sns,  on  the  oilier 
and  Ihe  rrmilt  was  that  Ibu  parties  In  interest  P-"^'-  that  llio  proceeds  of  the  cattle  iiieon- 
eiitered  into  tliree  written  UKrecments,  under  Toversy  in  this  ease  were  luiid  over  to  .I.iilcs 
«liieh  tlie  cattle  were  sold  and  delivered  W  ^-  •'■I''*-  <»>»  of  '"^  seeiiriiKSOO  the  re|.:<  .  u 
UaftWJil.  h.:e.\eculliiganotofortliBpiirdiaH!  '«'"''■  "'">  f'T  uSmSell  ami  as  ape u I  f..r  ;he 
prift'.  Layable  to  the  order  of  Hunter  JitV  other  sccuntie*  on  said  bond,  .i.o.i.ip.iiiied 
and  lb6  Uuik.  to  he  paid  and  the  proc.itl-,  """^  ?«"'«  *«  *''<=  V"'"'"  "'"''"'>'  "'"'  tul- 
distribiiied  according  to  certain  terms  utid  letled  Ihe  balance  due  ou  the  note  fmiii  Oaw- 
stiiiulaiions  agn-ed  on.  The  note  was  de  t;'.'"  5^  """l<r.  Evans  &  Co.  and  said  CUT 
livere.1  upon  fts  exec u Hon  to  Henry  E.  Mc-  Nali'.'"^'' J^"l'- ""'l''"'"""''  '-"i*  ""  '""''^'f 
Oiillwh,  who  wiig  selcct.'d  by  Hunter  &  Co.  ">'  hiiusi-lf  and  Mid  olher  sccurilit,^  on  wnd 
217]  and  the  bank,  as  their  joint  agent,  'to  >"nd,  .kjw>>iiteit  Miid  auiouul  c.l  re.:it.i  i>.v  liiiii 
Z 111  «iid   City   .Natl I    IJni.k   as  a   i.'iiii;ral 

iiOTU.-Aito'it>,mf>ini>1amiuv!ittUnit,ieeooK  de|.<>sit.    with   the   un.kT-Iiiiidiiij   thai   said 

lo  M'l.nuny  v.  8lliioini..4;  2Et.  ' >''.V  '■I'OUld  remain  on  ili-piisll  lU  s  iid  liont 

A'tnmandTmuitocontnAtnfetlorcourtKdHen-  to  abide  the  dtlemiinatioii  of  thissiiii-  for  llio 

ii:,i.  tec  uotc  to  Ez  parte  Momn.  30:  US.  piir]M<w  Of  Inileinalfying  tliera,  said  wcurl- 
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lies,  against  any  loss  by  reason  of  their  sign- 
iDg  said  bond. 

^Said  dcpo5;it  was  made  in  the  name  of  the 
'Dawson  bond  account/  and  the  amount  has 
remained  and  still  remains  on  general  deposit 
M  af ores-lid  in  said  bank. 

**  It  is  further  agreed  that  said  deposit  was 
made  at  the  following  dates  and  in  the  fol- 
lowing amounts  respectively : 

**!.  "June  26,  1880,  three  thousand  one  hun- 
dred and  twenty  eight  dollars. 

*'2.  August  8',  1880,  five  thousand  dollars. 

''S.  August  6,  1880,  five  thousand  six  hun- 
dred and  forty -four  dollars. 

**  Total  amount  deposited,  thirteen  thous- 
and seven  hundred  and  seventy -two  dollars, 
which,  as  other  general  deposits,  has  been 
used  by  the  bank  as  other  of  its  funds. 

**  It  18  further  agreed  that  this  agreement 
•hall  stand  in  lieu  of  answer  to  plaintiffs* 
bill  of  discovery,  and  answer  to  same  is 
hereby  waived.* 

The  circuit  court  thereupon  rendered  a  de- 
cree, providing,  amonir  other  things,  that 
Hunter  A  Co.  recover  of  the  bank  the  sum  of 
$12,084.85,  together  with  interest  thereon 
from  date  of  decree  at  the  rate  of  eight  per 
cent,  per  annum,  and  the  costs  after  Sep- 
tember 80,  1881,  the  date  of  the  filing  of 
249)  'complainants'  amended  bill,  all  prior 
costs  being  adjudged  against  Hunter  &  Co. 
The  bank  then  prosecuted  an  appeal  to  this 
court,  assigning  as  error  that  the  circuit  court 
included,  in  the  recovery  against  the  bank, in- 
terest on  complainants*  portion  of  the  money, 
and  awarded  costs.  The  contention  was  tiiat 
the  allowance  of  the  interest  was  inconsistent 
with  the  mandate  of  this  court,  and  the 
amount  thus  questioned  was  **  nearly  or  quite 
$4000.  *•  When  the  appeal  came  to  be  con- 
sidered we  found  ourselves  compelled  to  dis- 
miss it,  because  the  sum  in  dispute  was  not 
sutHcient  to  give  us  jurisdiction,  and  no  ap- 

Senl  lies  from  a  mere  decree  for  costs.     Ct7y 
^at.  Bank  of  Ft.  Worth  v.  Hunter,  ants,  p.  534. 

Application  is  now  made  for  mandamus, 
and  Ihis  is  the  proper  remedy,  if  the  mandate 
of  this  court  has  been  disregarded,  but,  if 
not,  the  application  for  leave  to  file  should 
be  denied. 

Wu  are  of  opinion  that  whether  or  not  the 
proceeds  of  the  cattle  were  received  and  re- 
tained by  the  bank  under  such  circumstances 
as  to  render  it  liable  to  Hunter  &  Co.  for  in- 
terest on  their  pro  rata  share,  was  a  matter 
which  was  necessarily  so  far  left  at  large  by 
our  former  decree  that  we  caunot  hold  that 
the  mandate  was  disregarded  by  the  decree 
rendered  thereunder  by  the  circuit  court. 

Tiic  Dawson  note  was  held  in  trust  for 
Hunter  &  Co.  and  the  bank,  payment  to  be 
worked  out  from  the  cattle  through  the 
agency  of  McCulloch,  and  when  the  bank 
terminated  McCul loch's  agency,  took  pof^ses- 
sion  of  the  herd,  and  received  the  proceeds  of 
the  cattle  from  Ellis,  it  received  the  pro  rata 
share  of  Hunter  &  Co.  in  trust  for  them,  as 
252]  the  litigation*  turned  out,  and  noth- 
ing in  the  directions  we  gave  prevented  the 
circuit  court  from  holding  the  bank  to  a  li- 
abi  I  ity  to  pay  interest  thereon  if,  in  its  judg- 
ment, it  was  justified  in  so  doing  by  the  facts 
disclosed  on  the  hearing.    Ellis  was  the  agent 
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of  the  bank  and  the  money  was  kept  and  used 
by  the  bank,  being  carried  on  the  books  to 
the  credit  of  the  ** Dawson  bond  account,* 
subject  to  the  determination  of  this  suit.  The 
language  of  the  stipulation  that  the  amount 
collected  was  deposited  by  Ellis  as  a  ** general 
deposit,"  and  used  ''as  other  c^eneral  de- 
posits," "as  other  of  its  funds,^  does  not 
change  the  legal  effect  of  the  transaction  so 
far  as  Hunter  &  Co.  were  concerned,  who  had 
nothing  to  do  with  the  agreement  of  the  bank 
to  indemnify  Dawson's  sureties  on  the  re- 
plevin bond.  The  use  of  their  part  of  the 
money  under  the  circumstances  may  have  in- 
duced the  circuit  court  to  arrive  at  the  result 
complained  of.  We  are  not,  however,  called 
on  to  say  whether  the  allowance  of  the  in- 
terest was  or  was  not  correct,  as  the  only 
question  is  whether  that  court  disobeyed  the 
mandate,  which  we  do  not  think  it  did. 

As  to  the  costs,  we  are  also  clear  that  the 
action  of  the  circuit  court  was  not  precluded 
by  the  former  decision. 

Leave  to  file  the  petition  mutt  therrfpre  b§ 
denied. 


THE  NORTHERN  PACIFIC  RAILROAD 
COMPANY.  Appt., 

V. 

A.   O.   CLARK,  County  Auditor  of  Kidder 
County,  North  Dakota,  btal. 

(See  S.  C.  Reporter*8  ed.  26S-273.) 

Collection  of  tax,  when  enjoined— suit  by  rati- 

road  company. 

h  No  one  can  have  an  injunctton  against  the  col- 
lection of  a  tax  until  be  has  paid  so  much  of  the 
tax  assessed  affaiost  him  as  it  can  be  plainly  seen 
be  ought  to  pay. 

2.  The  suit  in  equity  by  the  Northern  PaclOc  RsO- 
road  Company  to  enjoin  the  ooUcotioo  of  the 
taxes  imposed  upon  its  property  in  certain 
counties  of  North  Dakota  is  without  equity,  be- 
cause of  the  failure  to  aver  tliat  the  company  bad 
tendered  or  paid  tbe  gross  earnings  tax  for  the 
year  1889  (or  tbe  tax  assessed  by  tbe  county  au- 
ditors) and  it  is  not  entitled  to  tbe  equitable  re- 
hef  prayed  without  first  tendering  or  paying 
such  taxes. 

[No.  1045.1 

Argued  AprU  12,  IS04.    Decided  April  SO, 

18H. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  of  propositions  of  law  upon 
which  that  court  desired  tbe  instructions  of  this 
court,  in  a  suit  in  equity  brought  by  the 
Northern  Pacific  Railroad  Corapany,  plaintiff, 
ac:ainst  A.  Q.  Clurk.  auditor  of  the  county  of 
Kidiler,  North  Dakota  et  al.,  to  enjoin  the 
collection  of  certain  taxes  upon  the  lanvisof  the 

NoTR.— ^8  to  direct  taxef,  see  note  to  Schotoy  v. 
Rew,  23: 99. 

As  to  vower  of  states  to  tax,  see  note  to  Dobbins  t. 
Erie  County,  10: 1022. 

As  to  when  taxrs  illcaatty  anesscd  eanhereenvered 
hack,  see  note  to  Erskioe  ▼.  Van  Arsdale,  21: 68. 

As  to  when  an  infimction  tn  restrain  the  cotteetUm 
of  a  tax  Witt  be  granted,  see  note  to  Do  ws  v.  Chicago, 
SO:  65. 
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compaDj  in  Elidder  county,  Stutsman  county, 
Ricblaod  county,  and  McLean  couoty,  in  that 
■late,  etc.  Eighth  quettion  certified  in  the  af- 
firmative. 

See  same  case  in  circuit  court,  47  Fed.  Rep. 
681. 

The  facta  are  stated  in  the  opinion. 

lir,  Fred  M.  Dndlej,  for  appellent: 

This  suit  is  not  without  equity  because  of 
the  failure  to  ayer  that  the  complainant  has 
tendered  or  paid  the  "  gross  eaminirs  tax  "  for 
the  year  1889,  and  said  complainant  is  entitled 
to  the  equitable  relief  prayed  without  first  ten- 
dering or  paying  such  tax. 

In  states  where  a  court  of  equity  exercises 
a  jurisdiction  to  set  aside,  or  to  restrain  the  col 
lection  of  illegal  assessments  or  taxes,  the  relief 
will  not  be  granted  unless  the  plaintiff  pays 
such  portion  of  the  tax  or  assessment  as  is  law- 
ful and  justly  due. 

Pom.  £q.  Jur.  g  803;  Morrison  v.  Bershire, 
82  Iowa,  271. 

The  rule  is  confined  in  its  application,  by 
the  courts,  to  cases  where  the  tax  is  excessiye, 
or  is  pailly  legal  and  partly  illegal. 

Cooley,Taxn.  (2d  ed.)763,  and  note;  Tnyfor 
T.  Secor  {"  StaU  R.  Tax  Vanes")  92  U.  8.  675 
(28:  668). 

"Gross  earnings  percentage"  cannot  be 
made  a  condition  precedent  to  the  granting  of 
an  injunction  under  this  rule,  unless  the 
"  pross  earnings  peroentacre"  be  a  tax  on  these 
lands.     That  it  is  not,  is  self  eyident. 

The  exemption  from  assessment  and  leyy  of 
taxes  in  the  ordinary  manner,  made  by  the 
"gross  earnings  law,'' did  not  depend  upon 
the  payment  of  tbe  three  per  centum  of  the 
rross  earning  in  tbe  first  instance,  but  upon 
tne  tiling  with  the  secretary  of  the  territory  of 
a  resolution  adopted  by  tbe  railroad  company 
and  attested  by  its  secretary,  accepting  the  pro- 
Tisions  of  the  act  and  subjecting  the  corpora- 
tion to  its  terms. 

As  the  ••  gross  earnings  law  "  required  the 
payment  of  a  certain  percentage  upon  the 
^'ross  earnings  of  each  year,  the  earnings  of 
that  year  must  be  completed  before  any  pay- 
ment can  be  made;  thus  for  the  year  1889,  no 
payment  could  be  made  prior  to  1800,  when 
by  the  terms  of  the  act  the  percentage  was  to 
be  paid  in  two  parts,  one  ball  on  or  before  Feb- 
ruary 15,  and  one  half  on  or  before  August  1; 
neyeriheless  the  exemption  was  complete  for 
the  year  1880. 

The  "  gross  earn  inn  act  *'  having  provided 
an  exclusiye  remedy  for  failure  to  pay  the  per- 
cenMim  by  a  distraint  by  the  territorial  treas- 
urer, the  railroad  company  is  entitled  to  an 
order  restraining  tbe  counties  from  seeking  to 
collect  another  and  unauthorized  tax.  Fur- 
ther, the  failure  to  pay  tbe  gross  earninrrs  per- 
cciitum  is  a  question  between  the  territorial 
ofllcialsand  the  railroad  company;  with  It  the 
county  ofBcials  have  nothing  to  do. 

Since  the  failure  to  pay  the  "gross  earn- 
ings" per  centum  would  not  give  the  counties 
tbe  right  to  tax  these  lands  as  other  lands  are 
taxed,  it  is  not  essential  to  uegatiye  such  fail- 
ure in  the  bill  of  complaint;  and  no  inference 
can  be  drawn  from  the  absence  of  an  aver- 
ment,  that  no  such  payment  has  been  made; 
and  that  portion  of  the  opinion  of  the  circuit 
court,  holding  that  there  is  no  equity  io  com- 
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plainant'a  bill,  is  founded  upon  an  assumed 
fact  that  is  not  in  tbe  record. 

There  was,  and  is,  no  "gross  earnings  "per- 
centage due,  and  there  is  no  one  authorized  to 
receiye  such  money. 

Before  any  payment  became  due  under  the 
act  for  1889,  it  was  repealed  by  the  adoption  of 
the  constitution  as  repugnant  to  it. 

Where  a  statute  requires  a  certain  tax  to  be 
collected  and  the  act  prescribing  the  metliod  of 
such  collection  is  repealed  before  tbe  collection 
is  made,  or  tlie  tax  due,  and  there  is  no  saving 
clause,  the  right  to  make  such  collection  S 
gone,  and  all  proceedings  for  the  collection  of 
the  tax,  after  such  repeal,  are  void. 

MeQuilkin  v.  Doe,  8  Blackf.  581.  5S8;  Mar- 
ion  T\op.  Oracel  Road  Co.  v.  Sleet?t,  58  Ind.  85, 
41;  Tivey  ▼.  People,  8  Mich.  128,  180,  181; 
ffunt  V.  Jennings,  5  Blackf.  195,  88  Am.  Dec. 
465;  Abbott  V.  Rritton,  28  La.  Ann.  511;  French 
y.  State,  53  Miss.  651 ;  Muegrote  v.  VickAurg 
db  N.  R,  Go.  50  Miss.  677. 

Prior  to  the  lime  it  became  due  in  February, 
or  certainly  prior  to  January  1,  when  the  gross 
earnings  upon  which  tbe  tax  was  to  be  com- 
puted, were  completed,  there  was  no  amount 
due  whateyer.  The  territory  had  no  vested 
right  io  any  sum;  its  claim  at  beat  amounted 
to  no  more  than  an  inchoate  right.  With  the 
repeal  of  the  act  without  a  savinir  clause,  all 
possibility  of  this  inchoate  claim  ripening  into 
a  perfect  right  was  extinguished.  There  neyer 
was,  therefore,  any  amount  due  the  territory 
or  state  under  the  "gross  earnings  law  "  as  the 
percentage  upon  the  earnings  for  1889;  and 
the  company  is  not,  and  neyer  has  lx>en,  under 
any  obligations,  legal  or  equitable,  to  pay  or 
tender  such  sum. 

Backwell,  Tax  Titles,  §§  1047, 1049;  Cooley. 
Taxn.  (2d  ed.)  18;  DUi'lorn  v.  Abtl,  6  Iowa,  5; 
Van  Inicagen  v.  Chicago,  61  111.  81;  Com.  v. 
Standard  Oil  Co,  lOl  Pa.  119;  St.  Joseph 
County  Comrs.  v.  Ruckman,  57  Ind.  90;  Ikn^ 
net  v.  Uargus,  1  Neb.  419;  Butler  v.  Palmer, 
1  Hill.  824. 

A  yaluat)le  consideration  for  tbe  exemption 
from  taxation  was,  in  fact,  given  by  the  rail- 
road company  and  accepted  and  retained  by 
the  state. 

Northern  Pae,  R.  Co.  v.  Carland,  6  Mont 
146. 

Under  the  provisions  of  the  Act  of  Congress 
approved  July  15,  1870  (16  St;it.  at  L.  291 » the 
lands  granted  to  the  Northern  Pucitic  Rnilroud 
Company  could  not  be  taxed  until  the  com- 
pany had  paid  "  into  the  treasury  of  the  United 
States  the  cost  of  surveying,  selecting  and  con- 
veying" the  lands  granted  to  the  company. 
The  railroad  compony  did  not,  prior  to  lb^7, 
pay  such  fees  upon  lands  owned  by  it,  and 
hence  its  lands  were  not  taxable. 

Northern  Pac.  R.  Co,  v.  UocLnei**  Northern 
Pae.  R.  Co.  v.  IVaill  County")  115  U.  S.  600 
(29:  505). 

There  was,  therefore,  subject  to  taxation 
within  the  territory,  but  a  small  amount  of 
personal  property  of  the  company. 

Tbe  railroad  company  insisted  that  it  was 
beyond  the  power  of  the  territory  to  lay  a  tax 
upon  the  interstate  earnings,  as  such  a  tax 
would  l)e  a  tax  upon  interstate  commerce:  and 
that  the  gross  earnings  upon  which  the  per- 
centage was  to  be  computed  must  be  restricted 
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to  territorial  earnings.  In  August,  1887,  act- 
ing upon  Ibis  construction,  it  refused  to  make 
tbe  second  paynieot  for  1886,  claiming  that 
the  first  payment  was  more  than  was  due  for 
the  entire  year,  computing  the  amount  to  be 
paid  upon  the  terrii'irial  earnings  alone,  and 
that  such  pavinent  satisfied  the  entire  amouot 
duo  for  the  year. 

The  railroad  company  brouuht  suit  to  en- 
Join  the  sale  of  its  properly,  husinir  its  action 
upou  the  grounds  slated.  The  case  having 
been  carried  to  tbe  territorial  supreme  court, 
the  company's  position  was  there  ^sustained  in 
a  decision  rendered  October  13,  18."<^<. 

yorthern  Pac.  H.  Co.  v.  Raf/monrf,  2  Inters. 
Com.  Rep.  821.  1  L.  R.  A.  733,  5  Dak.  356. 

The  act  of  March  7,  18*50,  required  tlie  pay- 
ment of  >tll  sums  and  interest  chie  under  the 
act  of  1883.  as  a  condition  precedent  to  the  ac- 
ceptance of  the  ccutract.  It  further  required 
any  company  which  had  not  paid  such  per- 
ceutai^es  or  made  a  return  of  its  earnings  on 
both  territorial  and  interstate  trafllc  under  the 
act  of  1853,  to  make  such  return  within  thirty 
days  from  the  date  of  the  act,  '*and  pay  one 
h»)f  of  the  entire  amount  due  under  the  agree- 
ment and  acceptance  herein  referred  to.  for 
the  current  year,  and  also  tbe  entire  amount 
of  taxes  heretofore  claimed  by  tbe  territory  on 
local  and  interstate  earnings  of  such  compa- 
nies but  remaining  unpaid  at  the  time  of  filing 
said  account  and  within  thirty  days  afier  the 
passage  of  this  act,  or  the  same  shall  not  ap- 
ply to  such  company  or  companies.  The  bal  - 
ance  of  such  taxes  due  for  the  current  year 
shall  be  paid  to  tbe  territorial  treasurer  on  or 
before  the  15th  day  of  August,  1889. 

The  Northern  Pacific  Railroad  Company  ac- 
cepted this  act;  and,  as  a  condition  precedent, 
made  a  return  to  the  territorial  treasurer  of  its 
earnings  on  interstate  as  well  as  territorial 
trafllc  for  the  years  in  which  it  bad  not  made 
such  return  under  tbe  act  of  1883,  and  paid 
tbe  percentage  thereon  April  4,  1889. 

In  addition  thereto,  the  company  obligated 
itself  to  pay  in  August,  1889,  the  last  half  of 
the  cross  earnings  percentage  for  1888  com- 
putet I  on  both  territorial  and  interstate  trafiSc. 

If  the  supreme  court  of  the  territory  con- 
strued the  act  of  1888  correctly  in  Northern 
Pae.  R.  Co.  v.  Raymond,  2  Inters.  Com.  Hep. 
821,  1  L.  R.  A.  732,  5  Dak.  856,  and  Northern 
Pac.  R.  Co,  V.  Rimes,  2  N.  D  310.  and  this 
court  cannot  question  that  construction,  so  far 
as  it  determines  the  meaning  of  the  territorial 
act.  Stutsman  County  v.  Wallace,  142  U.  8. 
293,  806  (35:  1018,  1022). 

This  immense  sum  of  over  $175,000 must  be 
consiflered  as  a  cash  consideration  for  the  ex- 
entptinns contained  in  theactof  I'^SO.  Ortainly 
the  counties  cannot  justly  complain  of  a  lark  of 
equifv  while  they  retain  this  sum.  amounting  to 
double  the  entire  tax  assessed  upon  the  lands. 

The  railroad  company  has  paid,  under  this 
low,  into  ihc  territorial  treasury,  a  sum  far 
greater  than  the  tuxes  upon  the  lands  for  the 
same  year  could  have  amounted  to.  And  in  all 
of  these  views  that  payment  is  an  incontrover- 
tible answer  either  to  discrimination  or  lack  of 
equity.  In  either  of  the  views  considered,  the 
attempt  by  the  counties  to  tax  these  lands  after 
tbe  state  has  collected  more  than  ihe  amount  of 
tbe  tax  in  consideration  of  exemption,  occupies 
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the  same  moral  plane  as  the  exercise  of  tha 
blackmailer's  art. 

Messrs,  E.  W.  Camp  and  W.  U,  Standieh, 
f(»r  appellees: 

Tbe  appellant's  counsel,  while  admitting 
that  the  amouni  to  be  paid  as  a  condition  pre- 
cedent to  invoking  the  aid  of  a  court  of  equity 
is  the  amount  concctird  to  be  <lue,  an.l  while 
conceding  that  the  ap|>ell:int  haci  obligated  it- 
self to  pay  an  amount  cquul  to  3  per  centum 
of  its  gross  enrniuiis  for  a!jd  duri.ii;  the  year 
1889  ascon^i'kraiicu  for  exr-rnpiion  from  taxa- 
tion upon  its  other  property  for  tliat  year, 
nev^rth.loss  seeks  to  evcu-^e  the  appellant  for 
its  neglect  to  fiillill  this  obligation. 

As  to  Ihe  first  excuse  olTered,  while  the  tax 
imposed  was  not  a  lax  directly  upon  the  lands, 
it  was  a  tax  imposed  in  lit'U  of  all  other  taxe<, 
including  taxes  with  which  the  lands  woidd 
otherwise  be  chargeable.  Tlii-^  is  Ihe  only 
ground  upon  which  the  aprelhint  claims  ex- 
emption from  such  taxes  undtr  this  art.  For 
the  purpose  of  this  di-eussion.  we  must,  of 
course,  admit  the  validity  of  this  act  and  that 
the  exemption  it  offeied  could  have  been  made 
effective  for  the  year  1889.  This  being  tbe 
case,  payment  of  the  tax  imposed  by  the  act 
would  have  discharged  all  claims  for  taxes  up- 
on the  lands  for  that  year.  Unless,  then,  those 
clai:ris  bad  been  already  discharged  by  mere 
accf'pthnce  of  the  act,  they  remain  still  undis- 
charired,  so  long  as  payment  of  the  tax  im- 
po'iefl  by  the  act  is  deferred,  and  the  amount 
of  that  tax  must  be  deemed  to  be  tbe  amount 
"conceded  to  be  due"  and  which  should  be 
paid  as  a  condition  precedent  to  invoking  the 
aid  of  a  court  of  equity.  But  it  is  urged  that 
those  claims  had  been  already  discharged  by 
mere  acceptance  of  tbe  act,  which  necessitates 
notice  of  the  second  excuse  offered,  viz:  that 
the  acceptance  of  the  act,  and  not  payment 
thereunder,  created  the  exemption  as  to  tbe 
lands. 

We  cannot  so  read  tbe  act.  In  the  first  sec- 
tion, after  providing  for  payment  of  tbe  per 
centum,  it  is  expressly  provided  as  follows: 

•'And  the  payment  of  such  amount  annually 
as  aforesaid,  shall  be  and  is  in  full  of  any  and 
all  other  taxation  and  at'scssment  whatever 
Uf>on  the  property  aforesaid." 

This  is  the  very  provision  under  wbich  the 
appellant  claims  exemption,  and  yet  it  ex- 
pressly makes  that  exemption  dependent  upon 
payment.  But,  as  if  to  make  assurance  doubly 
sure,  the  proviso  in  section  7  expressly  de- 
clares that— 

"Any  company  foiling  to  promptly  and 
strictly  comply  with  the  provisions  herein  set 
forth  and  to  pay  all  sums  herein  provided  to 
be  paid,  shall  be  subject  to  assessment  and 
taxasion  in  the  same  manner  as  individuals.** 

Could  languate  be  plainer? 

The  third  excuse  offered  is  that  the  act  itself 
was  repealed  prior  to  the  time  when  the  first 
installment  became  due,  and  there  was  no  one 
authorized  to  receive  the  money;  and  that, 
consequently,  there  is  no  "gross  earnings'* 
percentage  due. 

It  is  impossilile  to  construe  this  statemf^nt  in 
any  other  light  tiian  as  an  avowed  uuwilliug- 
ness  on  part  of  appellant  lo  pay  the  amouat 
which  it  concedt-s  to  be  due  as  consideration 
for  the  exemption  claimed.     If  tbe  obligation 
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was  complete  at  If  me  of  acceptance  (which  is 
not  aisfiited)  the  coDtlouance  of  that  obliga- 
tion could  not  l>e  made  to  depend  upon  the 
continuance  in  offect  of  the  act  nndc^r  which 
It  arose.  The  repeal  of  tlint  net  miirht,  or 
might  not,  liave  weakened  the  remedy  for  en- 
forcement: but  in  either  event  the  obli^iation 
itself  continued  the  same. 

No  attempt  to  disc!  arp^e  the  oblication  con- 
tracted for  the  y«*ar  18b9  has  been  shown.  It 
would  seem  as  though  the  least  that  the  ap 
peliant  could  have  done,  had  it  desired  to  do 
equity,  would  have  Ixien  to  aver  its  willing 
ness  to  dtscharfre  that  oblipration.  on  the  con- 
trary, its  unwillingness  to  do  so  is  manifest. 

Mr.  J\t8tite  Jackson  delivered  the  opinion 
of  the  court: 

25*'il  *This  case,  under  the  style  of  the  North- 
ern Pac.  R  Co.  ▼.  Walkfr,  148  U.  8.  891  [87: 
494],  was  before  this  court  at  October  term, 
IdO'i.  and  the  jurisdiction  of  the  circuit  court 
not  appearing  u|>on  the  face  of  the  record,  it 
was  remanded  with  leave  to  amend.  The  ap- 
pellant Bccordinily,  on  June  6, 18U3,flled  in  the 
Cin  uit  Court  of  theUniied  States  for  tlieDistrict 
of  North  Dakota  its  amended  bill  of  complaint, 
in  wliich.  after  setting  forth  its  creation  and 
organization  under  and  by  virtue  of  an  Act  of 
Con2ress  approved  July  2,  18f)4,  entitled  "An 
Act  Granting  Lands  to  Aid  in  the  Construction 
of  a  Railroad  and  Teleurai'h  Line  from  Lake 
Superior  loPugct's  Sound  on  the  Pacific  Coast 
by  the  Northern  Route,"  and  certjiin  acts  and 
jdint  resolutions  of  Congress  supplementary 
tliereto  and  amendatory  thereof,  it  was  alleged 
that  for  the  purposes  of  laying  out,  locating, 
constructing,  furnishing,  and  maintaining  a 
railroad  and  the  telegraph  line  between  Ihe 
points  indicated  there  was  granted  to  it  by 
Congress  every  alternate  section  of  public  land, 
not  mineral,  designated  by  odd  numbers,  to 
the  amount  of  twenty  alternate  sections  per 
mile  on  each  side  of  the  railroad  line  as  the 
company  might  adopt,  through  the  territories 
of  the  United  States,  and  ten  alternate  sections 
of  land  per  mile  on  each  side  of  the  railroad 
line  whenever  it  passed  through  any  state,  to 
which  the  United  Stales  had  full  title,  not  re- 
served, sold,  granted,  or  otherwise  appropriat- 
ed, free  from  preemption  or  all  other  claims 
at  the  time  the  line  of  the  railroad  should  be 
definitely  fixed,  and  the  plat  thereof  be  filed 
with  the  Commissioner  of  the  General  Land 
Office;  that  the  railroad  company  duly  ac- 
cepted the  terms,  conditions,  and  impositions 
of  said  Act  of  Congress,  and  that  on  tlie  re- 
spective dates  of  May  20,  1873,  and  Julv  20, 
l^<80.  it  definitely  fixed  the  line  of  its  railroad 
2541*through  certain  counties  in  the  territory 
of  Dakota  (now  the  stale  of  North  Dakota)  and 
filed  plats  thereof  in  the  oflUce  of  the  Commis- 
sioner of  tlie  General  Land  Office;  that  the  line 
of  railrond  so  fixed  extends  opp«)sile  to  and  past 
the  lands  set  forth  and  described  in  the  sched- 
uhs  madp  a  part  of  the  bill;  that  prior  to  De- 
c<  mber  20,  1880,  it  had  completed  that  portion 
of  tlic  railro.ul  and  ttlccraph  line  extending  on, 
ovt  r,  and  along  Wijt*  line  of  definite  location  of 
the  railroad,  and  that  the  President  of  the 
United  States,  from  time  to  time,  after  the 
same  had  been  exnaiined  by  commissioners, 
had  accepted  the  railroad  andf  telegraph  line  as 
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having  been  constructed  and  complrtrd  in  all 
respects  as  required  by  the  Act  of  July  2. 1%4, 
and  the  acts  and  joint  resolutions  supplemeui- 
ary  and  amendaiory  thereof. 

The  bill  further  RlU<.'cd  that  the  lands  on 
each  side  of  the  railrcnid,  and  every  portion 
thereof,  were  within  forty  miles  of  the  com- 
pany's line  of  road  so  definitely  fi\c(]:  that 
they  were  public  lands  to  whi^-h  the  Unilod 
States  had  full  title,  not  refcrved,  sold,  gi ant- 
ed, or  otherwise  appropriated,  and  no  eiiiy  or 
application  to  make  entry  for  the  lands  Vus 
made  or  was  pending  when  the  lists  of  (ictinite 
location  were  filed  in  the  ollice  of  the  f!om- 
missioners  of  the  General  Land  Ollice  on  Way 
26.  187^,  and  July  20,18s0;  that  the  described 
lands  had  been  surveyed  by  Unite«!  States  sur- 
veyors, and  had  l)een  reported  to  be  agricult- 
ural in  their  character  and  non-mineral;  and 
tli:it  the  lands  were  not  on  July  2, 18G4,  or  May 
26,  1873,  and  July  20, 1880,  known  as  mineral 
lands,  etc.;  that  the  companv  had  prior  to  the 
year  1889,  in  accordance  with  the  direction  of 
the  Secretary  of  the  Interior,  duly  prepared 
and  filed  lists  in  the  United  States  fand  offices 
in  the  land  districts  in  which  the  lands  were 
situated  respectively,  describing  the  lands  and 
claiming  them  as  a  portion  enuring  to  it  under 
and  by  virtue  of  the  Act  of  Congress  approve 
July  2,  1864.  which  lists  were  duly  allowed 
and  approved  by  the  United  States  district  land 
officers,  to  whom  the  fees  prescribed  by  law 
were  paid  by  the  company,  and  which  were 
retained  by  Ibe  United  Slates;  that  the  lists 
of  lands  so  filed  were  duly  transmitted  by  the 
district  land  officers  to  the  Commissioner  of  the 
General  Land  Office  *f(>r  his  approval:  [255 
that  since  the  lists  were  filed  and  transmitted 
to  the  Commissioner  of  the  General  Land  Of- 
fice, the  Commissioner,  under  the  direction  of 
the  Secretary  of  the  Interior,  had  required  the 
company  lo  file  in  the  office  of  the  Commis- 
sioner, or  in  the  office  of  the  land  office  district! 
in  which  the  lands  were  respectively  situated, 
an  affidavit  made  by  some  person  acquainted 
with  the  character  of  the  lands,  setting  forth 
and  showing  that  the  same  were  non-mineral, 
and  that  until  such  affidavits  had  been  filed  the 
Commissioner  refused  to  approve  the  lists;  that 
the  company  had  not,  nor  had  any  one  in  its 
behalf,  filed  affidavits  of  persons  having  know- 
led  ire  of  the  mineral  or  non-mineral  character 
of  the  lands  set  out  in  the  lists. 

The  bill  then  proceeds  to  state  that  none  of 
the  lands  described  had  ever  been  certified  or 
patented  to  the  railroad  company,  and  that 
neither  the  United  Stales,  nor  any  of  its  olfl- 
cers  or  agents,  had  ever  ascertained  and  deter- 
mined what  specific  lands  in  the  state  of  North 
D.ikota  passed  to  the  railroad  company  by  vir- 
tue of  the  Act  of  July  2,  1S61.  although  the 
railroad  company  had  repeatedly  petitioned  to 
have  this  done;  that  the  United  States  and  its 
officers  had  refiised  to  certify  to  the  companv 
the  lands  described  in  the««chcdules  of  the  bill, 
but  held  the  lists  suspended  and  unapproved 
upon  the  claim  that  the  lands  may  be  mineral 
in  character,  and  as  such  cxce[)ted  from  the 
grant  to  the  company,  or  that  the  lands  may 
not  have  been  free  from  claims  or  rights  re- 
served In  the  grant,  or  that  the  question  as  to 
whether  title  to  the  lands  had  passed  to  the 
railroad  company  under  and  by  virtue  of  the 
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gmntinc:  Act,  and  acts  amendatory  thereof; 
that  s;ii«l  matters  were  still  io  cootroversj.  and 
peD(iiui^  before  the  CommissioDer  of  the  Gen- 
eral LuLd  Office  and  the  Secretary  of  the  Inte- 
rior. 

It  is  further  alleged  that  the  railroad  ooin- 
pany  bad  no  other  right,  title,  clainn,  interest, 

J)roperty,  or   possession   in   or  to  any  of  the 
ands  or  picmises  described  in  the  bill  except 
•uch  ricflit,  title,  claim,  interest,  property,  or 

Sossessiou  as  it  may  have  obtained  under  and 
y  virtue  of  the  acts  and  resolutions  of  Con- 
gress, and  its  compliance  with  the  conditions 
thereof. 

It  is  then  averred  that  on  March  7,  18^,  the 
2501  legislature  of  *the  territory  of  Dakota 
passed  an  act,  which  was  duly  appioved  by  the 
governor  of  the  territory,  entitled  **An  act  pro 
▼iding  for  the  levy  and  collection  of  taxes  up 
on  ihe  property  of  railroad  companies  in  this 
territory,"  in  and  by  which  it  was,  amons; 
other  things,  enacted  and  provided:  **  In  lieu 
of  any  and  all  other  taxes  upon  any  railroads, 
except  railroads  operated  by  horse  power, 
within  this  territory,  or  upon  the  equipment, 
appurtenances,  or  appendages  thereof,  or  upon 
any  other  property  situated  within  this  terri- 
tory belonging  to  the  corporation  owning  or 
operating  such  railroads,  upon  the  capita] 
stock,  or  business  transactions  of  said  railroad 
€K)mp:)ny.  there  shall  hereafter  be  paid  iuto 
the  treasury  of  this  territory  an  amount  equal 
to  a  percentage  of  all  the  gross  earnings  of  the 
corporation  owning  or  operating  such  railroad 
arisiutr  from  the  operation  of  such  raiirond  as 
shall  be  situnted  within  the  territory,  both 
upon  territorial  and  interstate  traffic,  in  case 
the  railroad  company  owning  or  operating 
such  line  shall  accept  and  become  sul)jcct  to 
this  act  as  hereinafter  provirfed;"  that  the  rail- 
road company  did,  within  thirty  days  after  the 
passage  of  this  act,  by  resolution  of  its  board 
of  directors,  attested  by  its  secretary,  filed  with 
the  8«  cretary  of  the  territory  of  DaKota,  accept 
and  become  subject  to  the  provisions  of  the 
Act  of  March  7.  1889;  that  within  thirty  days 
of  its  passage  the  railroad  company,  as  requii*ed 
by  the  act,  prepared  and  filed  with  the  treas- 
urer of  the  territory,  in  the  manner  required 
by  the  provisions  of  chapter  99  of  the  Session 
Laws  of  the  territory  for  the  year  ISbS,  an  ac- 
count of  the  gross  earnincs  of  the  company, 
both  tcrritoh  «1  and  inlei<iiale,  for  the  years 
iHi^Q  and  ]f5J57,  and  paid  into  the  treasury  the 
entire  amount  of  taxes  claimed  by  the  territory 
on  local  and  interstate  earnings  remaining  un- 
paid at  the  time  of  filing  such  account  for 
sai<l  years,  such  payment  being  as  follows,  to 
wit:  For  the  last  half  of  the  vear  1886,  ftS'^,- 
09'»31;  for  the  year  1887,  $65,5^540.  Such 
sums  so  paid,  as  provided  for  in  ihe  territorial 
act  of  March  7,  I8w9.  were  percentages  com- 
puted entiii  ly  upon  cross  earninffs  of  the  com- 
pany derived  from  domestic  l)usines.^.  the  per- 
cenir'ire  for  the  same  years  computed  upon  the 
24>7]  nross  earnings  derived  from  *inicrstate 
business  having  been  previously  paid  by  the 
company,  as  renuired  by  the  provisions  of  the 
territf^riiil  act  of  IJ^SO. 

It  was  also  aileccd  that,  at  the  same  time, 
the  company  paid  into  the  treasury  of  the  ter- 
ritory one  half  of  the  entire  amount  due  for 
the  year  1888,  amounting  to  $46,937.09,  and 
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that  before  August  15,  1889,  it  bad  paid  tbe 
remainder  of  the  amount  due  for  the  year  1888; 
that  the  sums  so  paid  into  the  treasury  for  the 
year  1888  were  percentages  computed  upon  the 

gross  earnings  of  the  company  for  that  year, 
erived  from  both  domestic  and  interstate  busi- 
ness, the  former  amounting  to  $11,44(5  78  and 
the  latter  to  $82,427.40,  and  it  was  alleged  that 
all  tbe  percentages  derived  from  interstate  busi- 
ness so  paid  into  the  treasury  were  not  due 
from  the  company,  except  by  virtue  of  the  act 
of  March  7,  1889,  and  the  company's  accept- 
ance thereof,  and  that  they  were  paid  as  a 
consideration  for  the  exemption  from  taxation 
provided  for  by  that  act,  and  for  no  other 
reason. 

It  is  then  charged  that,  notwithstanding  tbe 
premises,  in  the  year  1889  the  county  auditors 
for  the  counties  of  Kidder,  Stutsman,  Kich- 
land,  and  McLean,  under  the  authority  of  the 
laws  of  tbe  territory  of  Dakota,  had  assessed 
the  company's  lands  situate  in  their  respective 
counties  for  purposes  of  county  taxation,  and 
that  they  had  advertised  the  lands  as  described 
in  the  schedules  to  the  bill,  for  sale,  and  were 
about  to  wrongfully  sell  tbe  same  for  the  non- 
payment of  taxes  so  levied,  together  with  pen- 
alties and  costs,  and  to  issue  certificates  of  sale 
for  the  same  in  the  form  prescribed  by  the  laws 
or  North  Dakota,  and  unless  restrained  by  the 
order  of  the  court  they  would  sell  the  lands, 
and  issue  certificates  of  sale  thereafter,  where- 
by the  rights  of  the  railroad  company  in  and 
to  the  lands  would  be  irreparably  injured,  and 
lead  to  multiplicity  of  suits  concerning  tlie 
title  thereto. 

It  was  further  claimed  on  the  part  of  the 
railroad  company  that  the  taxes  so  assessed 
and  levied  upon  the  lands  were  a  cloud  upon 
the  title  of  the  railroad  company  thereto;  that 
if  sold  and  certificates  were  issued  to  the  pur- 
chaser, such  certificates  would  constitute  a 
cloud  upon  the  title  of  tbe  company  in  and  to 
the  lands  so  sold;  that  the  counties  were  bank- 
rupt, *and  that  if  therailroa(i  company  (268 
should  pay  the  taxes  and  then  bring  an  action 
against  them  to  recover  the  amount  thereof,  it 
woulci  require  a  muliiplicity  of  suits,  and  such 
judgments  as  might  be  recovered  would  be 
woMliless. 

The  bill  further  averred  that  the  amount  of 
the  taxes  levied  upon  the  lands,  together  with 
the  costs  and  penaliies  claimed  by  tbe  county 
auditors  to  have  accrued  thereon,  and  for 
which  the  lands  had  been  advertised  for  sale, 
and  were  about  to  he  sold,  were  as  follows: 
Upon  the  lands  In  Kidder  county,  $12,820  67: 
upon  the  lands  in  Stutsman  county,  $8863  39; 
upon  the  lands  in  Richland  couuty,  $4094.37; 
and  upon  the  lands  in  McLean  county,  $4- 
048.17— the  amount  of  such  tax,  penalty,  and 
cost  upon  each  tract  of  land  being  partictdarlj 
shown  in  the  schedules  attached  to  the  bill. 

The  prayer  of  the  bill  was  to  the  eflTect  that 
tbe  county  assessments  and  taxes  so  levied  up- 
on the  lan<ls  of  the  railroad  company  m!(rht« 
be  declared  illegal  and  void,  and  a  cloud  upon 
the  title  of  the  company,  and  that  the  defend- 
ants, and  each  of  them,  their  deputies  and 
successors  in  office,  be  restrained  from  selling 
or  attemplinjr  to  sell  the  lands  or  any  portion 
thereof,  or  from  issuing  tax  certificates  tbera- 
for. 
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The  dcfendaDts  appeared  and  demurred  to  '  gross  earnio<;s,  io  lieu  of  all  other  taxes  upon 
the  amended  bill  on  the  ground  that,  according  said  railroads  and  the  capital  stock  and  busi- 
to  the  showing  made  therein,  the  plaintiff  was  ness  thereof.  The  payment  of  this  peicentasre 
not  entitled  to  tbe  relief  sought.     The  circuit ,  was  to  be  made  at  designated  dates  in  each 


court  sustaitied  the  demurrer  and  dismissed  the 
bill  on  the  ground  that  tbe  net  of  1889  was 
void,  because  it  violated  the  Organic  Act,  which 
provided  that  the  legislative  ii.<isembly  of  the 
territory  shall  not  make  any  discrimination  in 


year,  and  penalties  were  imposed  upon  the 
companies  failing  to  comply  with  the  pro- 
visions of  the  law  as  to  tbe  making  of  returna 
of  earnings  and  paying  tbe  percentages  im- 
posed by  the  act.    The  moneys  so  received  and 


taxing  different  kinds  of   property,  but  all  collected  were  to  be  apportioned  between  the 


property  subject  to  taxation  sbull  be  taxed  in 
proportion  to  its  value;  secondly,  that  the  bill 
was  without  equity  in  failing  to  allege  pay- 
ment or  tender  of  tbe  gross  earnings  tax  for 
the  year  1889.    47  Fed.  Rep.  681. 

From  this  jucltrment  tbe  railroad  company 
appealed  to  the  United  Slates  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  and  that  court, 
desiring  instructions  upon  certain  questions  per- 
sen  ted  by  the  assignments  of  error  filed  in  the 
cau?»e,certified  to  this  court  various  propositions 
259)  of  law,  asto*wheiher  tbe  railroad  com- 
pany acquired  such  title  to  the  odd  numbered 
sections  of  land  within  tbe  place  limits  of  the 
grant  of  July  2,  1864,  which  were  not  mineral, 
and  which,  at  the  dates  of  the  grant  and  of  tbe 
filing  of  the  map  of  detinite  locution  in  the 
office  of  the  Commissioner  of  the  General  Land 


territory  and  the  several  counties  through 
which  tbe  railroads  respectively  ran. 

This  act  of  1883  left  tbe  railroad  companies 
DO  choice  as  to  whether  they  would  puy  the 
designated  percentage  on  their  gross  earnings^ 
or  remain  subject  to  taxation  upon  their  prop- 
erty in  tbe  ordinary  method.  It  was  compul- 
sory upon  them.  It  is  not  material  to  the 
present  case  to  consider  whether  this  act  was 
constitutional  or  not;  it  was  repealed  by  the  act 
of  legislature  approved  Jnnuary  2*9,  1889. 
Now,  it  is  shown  by  the  bill  that  at  the  time 
tbe  act  of  18i3  was  repealed  the  appellant  was 
in  default  of  the  payment  of  the  percentages 
due  upon  its  gross  earnings  for  the  years  18^6, 
1887,  and  1888. 

On  March  7,  1889,  the  legislature  of  the  ter- 
ritory of  Dakota  passed  an  act,  entitled  "An 


Office,  were  not  reserved,  sold,  granted,  or  Act  Providing  for  the  Levy  and  Collection  of 
otherwise  appropriated,  as  to  render  them  tax-  Taxes  upon  Property  of  Railroad  Companies 
able  before  being  patented  and  certified  to  tbe  in  this  Territory,"*  which  went  into  force  and 
railroad  company;  whether  the  company  was  effect  immediniely  after  its  pa^snge. 
taxable  on  such  lands  by  tbe  territories  after  *This  act  is  by  its  terms  nothing  but  af2G5 
tbe  filing  of  tbe  map  of  definite  location  of  its  tax  law,  and  while  it  adopted  tbe  sr.me  rule  of 
railroad,  and  full  compliance  with  the  terms  percentages  on  the  gro.«s  earnings  as  providecl 
and  conditions  of  the  granting  Act,  while  tbe  in  tbe  act  of  1883,  it  differed  from  that  act  m 
United  States  refused  to  patent  and  certify  such  not  being  compulsory  upon  the  railroad  corn- 
lands  to  the  company;  whether  chapter  107  of  panics,  tor  it  left  to  them  the  election  ns  to 
the  Laws  of  Dakota  for  1889,  being  an  act  en-  which  of  two  modes  of  taxation  they  should 
tilled  **An  Act  Providing  for  tbe  Levy  and  accept  or  submit  to.  Itpinciically  pave  to  tbe 
Collection  of  Taxes  upon  tbe  Properties  of  railroad  companies  the  choice  of  having  their 
R^iilrond  Companies  in  this  Territory."  ap-  property  taxed  as  other  property  in  the  terri- 
proved  March  7,  1^89,  was  void  as  a  regulation  tory,  by  assessment  and  levy,  or  of  taking  the 
of  interstate  commerce;  Tvbeiher  tbe  act  of  benefits  of  the  act  upon  the  terms  and  condi- 
March  7,  1889,  was  in  conflict  with  tbe  5th  and  tioos  provided  therein.  It  was.  by  section  7. 
14th  amendments  of  the  Cor«tilution  of  the  madeaconditionof*theaccoptanceof  tbi'|2(H> 
United  States,  and  with  the  organic  law  of  the  act  that  •*any  railroad  company  as-e5^sed  under 
territory,  as  an  attempt  to  exempt  from  taxa  chapter  99  of  the  Laws  of  1883  shall,  within 
tion  the  lands  granted  by  the  Act  of  July  2,  thirty  days  af^er  the  passage  of  this  act,  pay 
1864;  whether  the  act  of  March  7, 1889,  should  into  the  territorial  treasury  the  full  amount  of 
be  construed  as  granting  an  exemption  for  tbe  the  taxes  and  interest  diie  under  the  assess- 

year  1889,  or  to  be  in  force  and  effect  only  after   rr—: ^  ^  ^  ...   w  ^  ^  .^ — : r, — ^.v  ^  ' 

the  year  1890     The  eiahth   and   remaining  *BeUma^ed^mLegiaaiU>eA8icmblvofUuT^ 

question  certified  is  as  follows:     "Is  said  bifi  i.  Pcrccntagenf  gross  earnings  tobepald  in  lUu  of 

without  equity  because  of  the  failure  to  aver  ot?i<r  (ajrcj*.--In  lieu  of  any  and  all  other  tnxes  upon 

that  the  complainant  has  toncicrrd  or  raid  the  'pSJ^e'J^'^lfJ^n^l.'S'l'eSiSo^r  orT^fTlh'/e^r.I? 

gross  earnings  tax  for  the  year  1H89;  and  is  ment,  appiirtennnces,  or  appencl»»re<»  theret.i,  or 

said  complainant  entitled  to  the  equitable  relief  upon  any  other  property  situated  in  this  territory 

praved  without  first  tendering  or  paying  such  belonflrinpr  to  the  corporation  owninjr  or  oDcnainar 

;      9»»      "*""''***'  "•*"•  «•'-""'-**"{>  vt  ^ajruj^  oMvu  gij^.j^  railroads,  upon  the  capital  stock  or  bu8HM;.s« 

^^^  ^  traii.'^HctioDS  of  said  railroiid  company,  there  shull 

204]   *In  the  view  we  take  of  the  ca^e,  tbe  an-  hereattor  he  paid  into  the  treasury  of  this  territory 

Fwer  to  the  last  question  will  dispose  of  tbe  suit.  «»  Hmount  Mual  to  a  percentajre  «if  all  the  grysg 

J         t      '..      ^                 A          K     -^ "       "^        *.  earnitiurfi  of  the  corporation  owninir  or  orieratinff 

and  render  it  unnecessary  to  enter  upon  the  con-  ^^^^,^^  railroad,  arising  from  the  operatinjr  of  sucU 

sideration  and  determination  of  the  other  propo-  railroad,  as  shall  be  situated  within  thi>i  territory, 

sitions  of  law  on  which  instructions  are  asked.  Pp^^  "F>"  territorial  and  interstate  tn*mc,  in  case 

B..  on   »»*  ^#  ♦!.«  i»»:fli»4.,ii.^  ^r  ♦K-a  t^.*:*^..,  the  railroad  corapnny  owninir  or  operutinir  such 

\  an  act  of  the  Iccislature  of  the  territory  ,ine  gtiall  accept  and  become)  subject  to  this  act  as 

approved  March  9,  1h83.  chapter  99.  Laws  of  hereinafter  provided. 

1883.  it  was  provided  that  all  railroad  com-  Every  such  railroad  oorpomtion  or  person  own- 

mnipq     PTonnt    rnilrnnrin    nnprAtpH    hv    lioran  Ing  or  operrttinjr  or  that  muy  hereafter  own  or  op. 

pinies,   except   raiiroaas    operaiea    oy   norsc  crate  any  line  of  railroad  in  this  tcnitory  which 

power,  owned  and  operated  within  the  tern-  shall  have  accepted  this  act  shall  pay  to  said  trens- 

tory,  should  pav  two  per  centum  on  the  gross  urer  each  year  **for  tbe  first  five  years"  after  tb« 

earninifs  of  their  railroaHfi  for  a  nprirwl  nf  fivp  approval  of  this  act  an  amount  equal  to  three  per 

earnings  oi  jneir  rauroaas  ror  a  perioa  oi  nve  centum  of  such  ^rora  earnings,  •Hind  for  and  in 

years,  and  thereafter  three  per  centum  on  the  each  and  every  jear  after  tbe  expiration  of  suoh 
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fnents  under  sau)  laws  of  1888,  including! 
tax«'S  on  both  tcrnlorinl  and  interstate  earn- 1 
iu£r<.  ttofoiT  they  can  avail  tiiemselves  of  the  ' 
provisions  of  this  act."  It  was  further  pro- ', 
vidcd  that  an)'  company  failiof^  to  strictly  | 
comply  \%ith  the  provisions  of  the  act  wi; Inn  : 
the  time  provided  should  br  imracdiately  ?ul>- 
ject  to  assessment  and  taxation  upon  its* prop, 
erty  in  the  sume  manner  as  the  property  of  in-  j 
dividiials  was  assessed  and  taxed.  > 

Tlic  companies  accepting  the  benefits  of  the 
act  wci'f  not  otiy  to  pay  arrcamj^es  under  the 
law  of  18^3,  but  were  also  to  pay  a  lUTccninL''* 
ol  prross  earnings  for  the  current  year  of  IfS^O, 
it  bciufir  provi«led  that  "if  such  acceptance  W'js  I 
filed  on  or  be  lore  the  loth  day  of  February  in  : 
any  rear  such  companies  should  pay  one  \vi\f  j 
of  said  amount  on  said  15th  duy  of  Ffbru.iry 
and  the  balance  on  the  15th   day  of  Aufrn^t 
next  following.     Should  such  fsrcoptancc  be 
fib  (I  before  tlj<'  15Jh  day  of  Auiiust  and  after 
the  loiii  day  of  February  in  any  year,  then  an  , 
anio'int  iqual  to  ihn e  per  c<ntum  of  siich  ac- 1 
count  shall  be  paid  in  full  on  or  ^before  the 
15tb  du>  of  AuL'UHt  in  each  year."  j 

it  is  shown  by  the  bill  that  the  appellant  ac- 1 


cepted  the  provisions  and  benefits  of  the  act 
witlifn  thirty  days  after  March  7,  1889.  and  it 
thereby  bccaMie  liabli*  to  pay  the  required  per- 
centujfe  on  its  cross  rarninirs  on  or  before  the 
15th  of  Auirtist,  1S89.  It  isTaUo  shown  by  the 
bill  that>>ithin  thirty  dnys  after  the  passage 
of  the  act  it  pnid  the  arn':irages  of  percentages 
on  its  gross  earninixs  }ic«'ruitiir  under  the  act  of 
1S8:J,  for  the  vc;:rs  l.S':!(>,  jmi.  and  18S8;  but 
it  is  notallt'ir(d  that  it  made  payment,  or  tend- 
er of  payment,  of  the  perc<'nt:ige  on  its  gross 
earr.inirs  for  the  year  1SS9,  or  any  portirm 
thereof,  allbouLrh  by  the  express  provisions  of 
the  act  a  pcr.'c:i.a;',e  on  a  portion  of  such  irroj-'s 
earnincTS  wa^  <l\ic  and  payable  on  the  15th  day 
of  AuLUi^t,  18^9. 

Tbi'"mon(  \s  to  be  rrreived  and  collected  by 
the  forritoiinl  "In-jsupr  undor  t|«is  uci  |!i70 
from  the  ralhoji.'j  companies  whirli  acrrpitd  its 
provi>ions  uen?  t<>  he  apponiomd  b«  iwreu  the 
territory  and  the  several  counties,  re<p(  t  ti\t- 
ly,  tlirough  which  the  railroads  run,  or  in 
which  the  companies  had  lands  subject  to 
taxation,  in  the  manner  pointe<l  out  in  section 
6  of  the  act.  The  several  counti«s,  who'se 
auditors  are  made  defendants  in  the  present 


five  J  I't^i-s  an  nirount  equal  to  two  per  cent  of  said 
g'»'<iKf*  carnlnsrs,"  and  tho  payment  of  such  amount 
aniuMilly  au  aron><«ai(]  shall  be  and  is  iu  full  ut  any 
an<l  tilt  other  ta.vutiou  and  asse^imeat  whatever 
upon  the  properly  atoiTsjiid. 

said  payments  shall  l>e  made,  except  as  herein- 
alo T  provHkvl.  one  b  If  on  or  before  the  15th  day 
of  Ti-bruary,  and  one  half  on  or  before  the  l.-tf  day 
of  Aw;riist  in  each  year.  And  for  the  f)ur|iO}«c  of 
asccM-tniiiinc  the  frroes  eaminfirs aforesaid,  an  accu- 
nitf  uccouDt  of  such  earnin>rsshnll  he  kept  by  said 
coiii|*any.  An  ahntract  shall  be  furnished  by  said 
cor»ipany  to  tho  trea:Jiurcr  of  this  territory  on  or 
bt'»<u'3  tuel<t  day  of  Fehniary  In  each  year,  the 
truth  of  wbii'h  abstract  shall  l>c  verified  by  the  atn- 
davits  of  thr  tn  asuri'r  and  seeretary  of  such  com- 
pany, and  tor  the  purpo>e  of  ascertumimr  the  truth 
of  such  affidavits  and  the  correetno:*s  of  sutth  ah- 
Btraetp,  full  power  Is  her*>t»y  vested  in  the  ffovemor 
of  this  lerrit«»ry,  or  any  other  iiersoii  appointed  by 
law,  to  examine  under  oath  the  ( f!icer5,  employes 
of  said  company,  or  other  persons,  and  If  any 
person  so  examined  by  the  governor  or  otiier  au- 
thorized person  shall  knowiuifly  or  willlully  swear 
fal$:elv,  coneerninic  the  mutter  afonisald,  every 
such  iKjrson  is  declared  tohavecomniittc^l  porjury; 
and  for  thej)urr)oj«»  of  soourinfr  to  ttie  tcrrlt')ry  the 
payment  of  tho  afon*j»aid  per  centum  it  is  hereby 
declared  that  the  territory  shall  have  a  beu  upon 
the  r«ilr>>ad  of  said  coiu;.:uiy,  and  upon  all  prop- 
ertv.  optate.  orefTeets  of  said  company  whatsoever, 
por??niJul,  ivol,  or  nuved,  nnd  the  lien  hereby  se- 
cured to  the  territory  pliall  have  and  take  preoe- 
denco  of  :tll  deuunids,  deci*ees,  and  Judgments 
airaiii«!t  said  company. 

2.  JVhrn  comimnu  *''»an  fail  to  make,  return.— It 
any  such  milio-id  company  buvinp  aeoepied  this 
act  shall  fail  to  make  return  of  its  g:rossearnin{j:s 
as  atoro-jjii'l,  orof  unv  part  thereof,  at  the  timeand 
In  the  uaiirii'r  t»rovide<l  by  law,  and  such  default 
shiill  eontifuie  dMriti;r  tho  period  of  thirty  days, 
such  conuninv  shall  be  subject  to  a  penalty  «»t  an 
aniiMuit  equal  to  ten  per  cent  of  the  tax  linp'ijK.»d 
upon  such  company  by  this  act.  and  the  tre.isurer 
of  tho  P^ritory  shall  f«)rtliwitli  aserrtain  tho 
amount  of  such  piscenta^re  justly  dur»  irom  such 
co»ni».(:.v,  ns  nr'ai'aft»  may  l»e.  fn-rfi  such  evidence 
asP'Mx  Uf  a\  ail;;l)l('.  and  shall  thereupon  collect 
such  nuiount  so  a.<»cei-taiucd,  toKetUcr  with  the  said 
p<'naliy  thereon. 

The  am  'unt  so  a«!certatned  by  the  territorial 
treasurer  w  in  this  «ection  i>rov1d'^*d  shall,  tojret her 
with  the  said  prnalry  tb»'reon,  bo  b\  him  entered 
In  the  books  fd'  hlMOflicoand  .«ueh  ent»'y  wnen  so 
made  shall  stand  In  th*?  place  of  the  r.",»ori  reipiired 
by  law  to  bi»  made  l»y  such  company,  and  shall  in 
all  courts  within  this  t4.»rritory  be  evidence  of  the 
amount  of  such  tax  and  penalty  and  of  the  other 
facts  stated  therein  in  pursuance  of  this  act. 
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8.  Nefjlcet  to  ]tnti  tare^.~Jn  case  any  railroad 
company  whl<"h  shtdl  have  accepted  tho  provisions 
of  this  act  shall  fail  or  neah'ct  to  pay  the  amtamt 
reported  at  the  time  and  in  i iio  manner  lier(>initfter 
provided,  f«^r a  i>erlod  of  thirty  daysafter  thestnnc 
sbaii  fcave  become  due  l>y  the  terms  thereof,  in 
sucb  case  there  shall  be  addcni  to  the  amount  of 
such  tax  ten  per  centum  thereof  as  a  penalty  for 
suirh  failure  or  noKlect  to  pay. 

4.  TtiTitorUil  ircamtrerto  «yi.«f ra(n.— At  any  time 
after  the  expiruiioo  of  the  rx^riod  of  thirty  days 
atter  tho  amount  as  above  provided  has  l>'*come 
due  and  )>ayable  under  the  provisions  of  this  act, 
the  territorial  treasurer  or  bis  deputy  shall  distrain 
sufficient  {roods.  challeis,or  other  tiiovable  prop- 
erty, if  found  within  this  territory,  to  pay  the  SHid 
amount  due  from  such  corporation,  tot^cther  with 
the  penalty  thereon  ns  hereinafter  provided,  and 
shall  immediately  advertise  the  sale  of  thf)  stime  in 
at  least  three  newspapers  published  within  this  ter- 
ritory, statin?  the  thno  when  and  the  place  where 
such  property  shall  be  sold,  such  sale  shall  take 
place  at  some  point  on  tho  nulroad  of  sucb  deiio- 
quent  compafiy,  and  at  least  four  weeks^  notice  of 
the  time  and  place  of  such  sale  shall  l»c  triven;  such 
delinquent  company,  its  successors  or  assitrns.  may 
pay  tn  such  amount  and  penalty  at  any  timel>efore 
the  sale  of  the  property  distrained  as  licrein  pro- 
vided, and  thereupon  further  proceed ings  in  con- 
nection with  such  distress  shall  cease,  and  the 
property  distrained  shall  be  delivered  to  the  owner 
thereof. 

6.  Laml  subject  to  taraffon.— The  lands  of  any 
railroad  company  shall  l>eeome  subject  to  taxation 
in  the  same  manner  as  other  similar  property  as 
soon  as  the  same  are  sold,  leased,  contnict«vl  to  bn 
sold  or  leased:  and  on  or  before  the  first  day  of 
April  of  each  year  each  railroatl  company  havin^r 
lands  withm  the  territory  siiall  return  to  rhe coun- 
ty clerk  of  each  county  within  this  territory  full 
and  complete  lists,  vcriflcd  by  the  affldiivits  of 
such  oftleers  of  the  company  having'  knowledjro  of 
the  ffiets.  of  all  lands  of  such  company  sttuaied 
within  such  county,  sold,  or  contracted  to  Ik»  sold. 
or](\'v,(i,  durinjr  toe  year  endinjrthe  last  day  of 
])oi*t::iber  preceding",  and  the  list  furnished  on  or 
twiitrc  tho  first  day  of  April,  A.  D.  1880,  In  compli- 
ant!''with  the  terms  of  thissecrioo.  shail  include  a 
eomph-t^  \'\<i  of  all  land")  sold  or  leased,  prior  to  tho 
la«t  day  of  Decern ter,  1888. 

G.  Jfnw  tdrci*  apportioned.— The  roonevs  received 
and  collect"  I  by  tho  territorial  tretisurer  in  r»ur«n- 
anco  to  this  act  shall  b«'dispose<i  of  by  him  :.<  1«»'- 
Inws:  In  ca-ieihe  railroad  company  payltursutdi  lax 
owiw  no  lantl  prnuted  in  ai<l  of  the  constriKti«m  of 
its  railroad,  one  thir»l  of  the  same  shall  Ih»  nMamed 
in  the  territorial  treasury  for  the  use  of  the  terri- 
tory, and  the  remainder  shall  be  appoitloned 
among  the  several  counties  into  or  throuub  which 
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ciae,  were  therefore  interested  in  the  gross 
earnings  lax  which  the  appellant  was  required 
to  pay  for  the  year  1889  in  lieu  of  all  other 
ordinary  taxes  upon  ils  property. 

The  gross  earnings  act  remained  in  force  un- 
til November  2,  lb89,  when  it  was  rej^ealecl 
by  the  repui^nant  provisions  contain<'d  in  the 
constitution  of  the  state  of  North  Dakota,  as 
adopted  and  approved  by  Congress,  and  the 
claim  is  now  made  b^  the  appellant  that  the  re- 
peal relieves  it  from  liability  to  pay  any  |>ercent- 
age  on  its  gross  earnings  for  the  year  lHb9,or  any 
part  thereof,  iK'cause  ihe  same  was  not  payable 
until  after  1890;  and  that  it  was  not  liable  to 
iissrssraent  and  taxation  on  its  property  l>erause 
it  had  acceptor!  the  provisions  of  the  gross 
earnings  act  of  1S89. 

This  contention,  if  correct,  would  relieve 
the  appellant  fiom  any  burden  in  the  way  of 
taxation  for  the  year  1889,  but  Euch  a  claim  as 
this  cannot  po«sihly  be  sustained.  The  act  of 
March  7,  1^89,  clt  arly  intended  that  the  gross 
earnings  tax,  therein  provided  for,  as  to  all 
companies  which  would  accept  its  provisions, 
should  supply  revenue  for  the  territory  and 
the  counties  for  the  year  1889.  It  is  equally 
clear  from  the  whole  act  as  a  tax  law,  that  the 
railroad  company  had  to  pay  the  required  per- 


centage on  its  gro«s  earnings  for  that  year,  and 
that  such  percentage  was  payable  in  part  on 
the  15th  day  of  August  in  that  year.  It  is  not 
therefore  correct  to  say  that  no  part  of  the 
gross  earnings  were  payable  until  1890;  but,  if 
that  were  not  the  case,  having  accepted  the 
provisions  of  that  act  and  thus  becoming  liable 
to  pay  the  designated  percentage  of  its  gross 
earnings  in  lieu  of  taxes  for  the  vear  18S9, 
that  liability  would  not  be  discharged  by 
the  subsequent  repeal  of  the  gross  earn- 
ings act  of  1889.  If  the  company  was  re- 
leased from  the  gross  earnings  tax  by  the  repeal 
of  the  act,  its  property  immediately  became 
subject  to  assessment  and  taxation*  in  [271 
the  manner  provided  for  the  assessment  and 
taxation  of  property  of  individuals  in  the  ter- 
ritory, and  It  would  not  vitiate  any  such  as- 
sessment made  on  the  part  of  the  counties  that 
happened  to  tie  made  prior  to  the  repeal  of  the 
act  of  1889.  Such  assessment  would  remain 
in  full  force  and  efre(!l  after  the  repeal  of  the 
act  and  until  satisfied. 

It  is  next  contended  by  the  appellant  that  iti 
payment  of  arrearages,  claimed  to  be  due  un- 
der the  act  of  1883.  was  a  coDsideration  for  the 
exemption  of  its  property  from  taxation  for  the 
year  1889.    This  position  cannot  he  su.stained. 


the  railroad  or  railroads  of  such  companies  run,  In 
proportion  to  the  number  ot  milos  of  main  track 
sitiiiited  in  such  counties  respectively.  In  case  the 
railroad  company  payinip  such  tax  owns  land 
gmuted  in  aid  of  the  construction  of  its  railroad, 
tbeo  thirty  per  cent  of  the  tax  paid  by  such  com- 
pany shall  be  retained  in  the  territorial  trensurr 
for  the  use  of  the  territory,  and  forty  percent  Fhall 
be  aT>portioned  uraonor  the  several  counties  into  or 
through  wbiet)  the  railroad  or  railroads  of  such 
company  run,  in  proprtrtion  to  the  number  of  miles 
of  main  track  situated  in  such  counties,  respect- 
ively, and  thirty  per  cent  ehaU  be  apportioned 
amonff  the  several  counties  in  which  lands  forminf? 
a  part  of  its  land  frrant  are  situated,  in  proportion 
to  the  number  of  acres  of  surveyed  and  unsold 
lands  in  said  counties. 

7.  ji.ny  railroadeotnixifit/.— Which,  at  the  date  of 
the  pafs^ajro  of  this  act  owns  or  is  enprafred  inoper- 
atinir  any  line  or  lines  of  railroad  in  this  territory, 
may  at  any  time  withm  thirty  days  after  the  pass- 
axe  of  thiR  net-,  by  resolution  of  its  hoard  of  di- 
rectors, attested  by  its  secretary,  and  filed  with  the 
secretary  of  the  territory,  accept  and  become  sub- 
ject to  the  provi{)ion8  of  thip  act,  and  provided 
that  any  railroad  company  which  is  now  in  arrears 
in  the  payment  of  taxes  assessed  under  chapter  99 
of  the  liaws  of  188B  shall,  within  thirty  days  after 
the  passaflre  of  this  act,  pay  into  the  territorial 
treasury  the  full  amount  of  the  taxes  and  interest 
due  under  the  asse^pmcnts  under  said  laws  of  1883 
before  they  can  avail  themselves  of  the  provisions 
of  this  act,  by  accepting  its  terms,  including  taxes 
on  both  territorial  and  interstate  earnings.  It  is 
further  expressly  provided  that  any  company  fail- 
ing to  strictly  comply  with  the  provisions  of  this 
act  within  the  term  herein  provided  shall  be  im- 
mediately subject  to  assessment  and  taxation  in 
the  manner  provided  for  the  assessment  and  taxa- 
tion of  the  property  of  individuals  of  this  territory, 
and  said  taxes  shafi  be  collected  in  the  same  man- 
ner as  is  now  provided  in  caj^es  of  the  property  of 
Individuals.  Any  company  which  has  not  com- 
plied with  the  provisions  of  chapter  99  of  the  Ses- 
sion Laws  of  1883.  by  iwyinjBr  all  taxes  claimed  on 
grrt$«  earnings  both  territorial  and  interstate,  or  by 
filing  an  account  of  gross  earnings  both  territorial 
and  interstate,  shall  prepare  and  file  such  account 
in  the  manner  therein  provided  within  thirty  davs 
Irora  the  passage  hereof,  and  pay  one  half  of  the 
entire  amount  due  under  the  agreement  and  ac- 
ceptance herein  referred  to,  for  the  current  year, 
and  also  the  entire  amount  of  taxes  heretofore 
claimed  by  the  territory  on  local  and  interstate 
earnings  of  such  companies,  but  remaining  unpaid 
at  the  time  of  Oling  said  account  and  within  thirty 
dayM  after  the  passage  of  this  act,  or  the  same 
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shall  not  apply  to  such  company  or  oomponica. 
The  balance  of  said  taxes  due  for  the  current  rear 
shall  be  paid  to  the  territorial  treasurer  on  or  lie- 
fore  the  15th  day  of  August.  1889.  Any  railroad 
company  that  may  be  hereafter  organized  In  tnia 
territory,  or  that  shaU  hereafter  become  the  own- 
er of  or  engaged  in  operating  any  lines  of  railroad 
in  this  territory,  mav  accept  and  t)ecome  subject 
to  the  provisions  of  this  act  by  filing  a  resolution 
of  its  board  of  directors  in  the  nuioner  as  herein- 
before provided. 

In  case  any  such  railroad  company  shall  accept 
and  become  subject  to  the  provisions  of  this  act.  it 
shall  at  the  time  of  filing  such  acceptance  render 
an  account  of  gross  earnings  both  territorial  and 
interstate,  in  the  manner  as  nereinbef  ore  provided, 
and  shall  pay  at  the  time  of  rendering  such  account, 
all  amounts  claimed  by  the  territorial  auditor  as 
tax  due  on  the  local  and  interstate  earnings  of  such 
company  for  the  current  or  any  preceding  7&^% 
and  shafl  thereafter  pay  an  amount  #*qual  to  8  per 
centum  of  such  account,  as  follows:  If  such  ac» 
ceptanoe  is  filed  on  or  l)efore  the  fifteenth  day  of 
February  in  any  year,  such  company  shall  pay  one 
half  of  said  amount  on  said  fifteenth  day  of  Feb- 
ruary, and  the  balance  on  the  fifteenth  day  of  Au- 
gust following.  8hould  such  aoc'cptancu  be  filed 
befoT«»  the  fifteenth  day  of  August  and  after  the 
fifteenth  day  of  February  In  any  year,  then  an 
amount  eoual  to  3  per  centum  of  such  ac<.K)unt 
shall  be  paid  in  full  on  or  before  the  fifteenth  day 
of  August  in  each  year.  Thereafter  accounts  shall 
be  rendered  and  payment  miule  in  the  manner 
provided  in  this  act;  provided,  that  any  company 
failing  to  promptly  and  strictly  comply  with  the 
provisions  herein  set  forth  and  to  pav  all  sums 
herein  provided  to  be  paid  shall  be  subject  to  as- 
sessment and  taxation  in  the  same  manner  as  indi- 
viduals. 

8.  In  ease  of  ntm-aeeeptanee.— The  railroads  and 
property  of  all  railroad  companies  owning  or  oper- 
ating lines  of  raUway  m  this  territory,  which  com- 
panies sliall  not  accept  and  become  subject 
to  the  provisions  of  this  act,  shall  not  X>e  entitled 
to  the  exemption  in  this  act  contained,  bur  shall 
be  subject  to  taxation  in  such  manner  as  shall  be 
provided  by  law. 

9.  Befieal  fir  awiendrnfnf.— This  act  shoU  be  sub- 
ject to  repeal  or  amendment  by  any  future  legis- 
lature, and  nothing  herein  contained  shall  ne 
construed  as  a  repeal  of  any  revenue  lawnow  in 
exlFtence,  as  applicable  to  any  railroad  company 
which  shall  not  accept  the  provisious  of  this  a<^ 
ati  herein  provided. 

10.  Effect  ifTien.— This  action  shall  take  effect  and 
be  In  force  from  and  after  its  passage* 

Approved  Marob  7, 1889 
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971-3i8                            Supreme  Court  of  tub  XJ:<itkd  States.                    Oct.  Tvbm, 

for,  by  the  terms  of  Ibe  act  of  1889,  the  payment  This  rule  was  repealed  in  OermanNoL  Bank  v. 

of  those    arrearages  was  simply  a  condilioD  'Inrngov,  Kimball,  108   D.  S.   732,   788   [26; 

upoo  wbirb  tbe  railroad  com paoy  was  allowed  499].  where  it  was  treated  as  a  fatal  objectioo  to 

to  accept  the  benctits  of  that  act.  which  was  liic  bill  that  there  was  no  offer  to  pay  any  luiu 

not  an  act  ezemptiiie:  tbe  property  of  the  rail-  as  a  tax  which  the  party  ought  to  pay,  and, 

road  company  from  taxation,  but  merely  sub-  again  speaking  for  this  court,  Vr.  Justice  Mil- 

stitnted  one  mode  of  taxation  for  another  up-  ler  there  said:  *'VVe  have  announced  more  thao 

on  tbe  terms  and  conditions  specified.     One  of  once  that  it  is  the  established  rule  of  this  court 

tbe  terms  on  which  the  railroad  was  allowed  that  no  one  can  be  permitted  to  go  into  a  court 

to  accept  tbe  gross  earnings  tax,  in  lieu  of  tbe  of  equity  to  enjoin  the  collection  of  a  tax  until 

ordinHry   tax  upon  its  property,  was  that  it  be  has  Fbown  himself  entitled  to  tbe  aid  of  tbe 

should  pay  the  arrcnia^cs  which  the  territory  court  bv  paying  so  much  of  tbe  tax  assessed 

claimed  under  the  act  of  1883.    No  exemption  against  him  as  it  can  be  plainly  seen  be  ought 

from  taxation  for  the  year  1889  was  contem-  lo  pay,"  etc. 

plated.    Tbe  railroads  acceptin/r  the  act  were  Applying  this  rule  to  tbe  present  case.  It  is 

required  to  pay  the  gross  earnings  tax  for  that  clear  that  the  ^appellant's  bill  was  prop-[27fi 

year  in  addition  to  such  arrearages.     It  Cbn  erly  dismissed  for  failing  to  pay,  or  tender  to 

not,  therefore,  be  properly  claimed  that  the  pay,  taxes  which  be  ought  to  have  paid  on  its 

pavment  of  these  arrearages  constituled  a  con  property,  or,  in  lieu  thereof  a  percentage  of  its 

sicferatlon  for  any  exemption  from  taxation,  or  gros.^  earnings. 

that  such  payment  raided  any  equity  on  the  Our  re^^poiise,  therefore,  to  tbe  eighth  quea- 

part  of  the  appellant  against  tbe  payment  of  tion  certified  is,  that    the    bill   was  without 

taxes  for  1889,  whether  such  taxes  were  im  equity,  because  of  the  failure  to  aver  that  tbe 

pofed  in  the  shape  of  a  percentage  on  the  gross  plaintiff  bad  tendered  or  paid  the  gross  earn- 

earnings  for  that  year,  or  in  tbe  shape  of  tbe  ings  percentage  for  the  year  1889  (or  tbe  tax 

ordinary  assessment  upon  its  pro[)erty.  as9es5;ed  by  the  county  auditors)  and  waa  not 

There  is  nothing  in  tbe  allegations  of  the  Mil  entitled  to  the  equitable  relief  prayed  without 

•bowing  affirmatively  that  tbe  company  did  first  tendering  or  paying  such  taxes. 

Dot  possess  the  equitable  title  or  ownership  in  The  ansioer  of  the  court  to  that  question  %DiU 

tbe  lands  described  and  assessed.    Nor  do  the  accordingly  be  certified  to  the  Circuit  Court  ^ 

averments  of  tbe  bill  negative  the  fact  that  tbe  Appeals  for  the  Eighth  Circuit. 

appellant  was  properlv  chargeable  with  taxes  iff.  Justice  Brewer  dissented. 
on  the  lands  coming  within  the  grant  of  July  2, 
1864.  and  wit  bin  tbe  limits  of  tbe  line  of  definite 

location  of  its  road.    Pavment  of  tbe  gross  

earnings  tax,  imposed  by  the  act  of  1889,  won  Id 

2721  have  discharged  *all  claims  for  taxes  JACOB  0.   MANN,  Appi., 
upon  tbe  company's  lands  for  tliat  year,  but  no  t. 
ground  is  shown  by  tbe  bill  for  releasing  the  XHE  TACOMA  LAND  COMPANY, 
appellant  for  tbe  payment  of  either  the  per- 
centage tax  on  its  gross  earnings,  or  from  the  (See  8.  C.  Reporter's  ed.  «T8-Mft.) 
Sayment  of  tbe  assessment  upon  its  lands  made 
ythe  ciMinty  auditors.    By  section  7  of  the  ^-^   landS'-legi^tion  of  Congress -^  puhUe 
act  of  1889,  its  failure  to  promptly  and  stnctly  Urnds-  Valentine  scnp-state  of  Washington. 
comply  wiib  tbe  provisions  thereof,  and   pay 

all  sums  therein  provided  to  be  paid,  subjectea  i.   The  title  to  tide  lands  is  inthe  state, 

tbe  company  to  assessment  and  taxHtion  in  f.  rpiie  freneral  legislation  of  OoDgr^Mi  in  itepect 

tbe  same  manner  as  individuals.     It  did  not  to  public  lands  does  not  extend  to  tide  lands, 

comply  with  tbe  provisions  of  the  act  in  pa>  ing  ^   xhe  term  **public  lands"  does  not  include  tide 

tbe  percentage  of  grossearuings  due  on  tbe15tb  lands;  tbe  words  ""pubUc  lands**  are  habituallr 

day  of  Auffust,  1889,  and  thereupon  its  prop-  used  in  our  lesrlBlation  to  describe  such  as  are 

erty  became  liable  to  assessment  and  taxation  subject  to  sale  or  other  disposal  under  general 

as  tbe  property  of  individuals  in  tbe  several  laws. 

counties  4.   Tbe  holders  of  tbe  Valentine  scrip Issaednnder 

Being  liable  to  pay  either  the  percentage  on  the  Act  of  Congress  of  April  6, 1872,  bad  no  right 

gross  earn inus  in  accordance  with  the  provwions  ^  locate  the  same  on  tide  lands,  and  tbe  entrr 

of  tbe  act  of  1889,  or  tbe  tax  Ufwn  its  lands.  ©^  ^"cb  lands  in  rhe  local  land  office,  and  tbe  re- 

as  other  property  of  like  character  was  assessed,  Jf^Pj  *™«^,  ^^  ^^^  ^^^^  '*°,^  5^®<*"  were  unau- 

the  nppellaiU  was  not  entitled  to  any  relief  in  thorired  acta  andjave  no  right  to  a  patent, 

a  court  of  equity  by  injunction  without  pay-  &•   The  state  of  Wasbinflrton,  when  It  excluded 

•L.»»*  r*.  ♦-.«r«  ,.  ,^f  ^u^t  «,an  /4iiA  „»/iAf  ^«£»  /.f  f^m  tts  clsim  of  title  lands  which  the  govem- 

incnt  or  tendtT  of  what  was  due  under  one  or  ^^^^  ^^^  ^^  ^^^  ^^^  administration  of  its  land 

the  ot  her  of  those  mod  w  of  taxa  ion.  de^«rtment  disnosed  of  by  a  patent  did  not  mean 

In  lai.lory.  8  cor  {   btate  K    lax  (asesl  »3  thereby  to  exclude  every  tract  for  which  a  local 

U.  S.  5^5,  616,  617  [28:  663,  674],  the  rule  is   i 1 

established  that   btfoie  an   injunction  will  be  Notb.  -As  Co  pre-exernvtion  rUjhts,  see  note  to 

granted  in  such  c«ses   as  the  present,  a   party  ^°1^  Sutes  v.  FltiwerHld.  10:  785. 

must  pay  or  lender  what  ran  be  Reen  to  be  due  r?iat  PotenUfor  tarni  may  ^•eLa»ids  forfraua. 

on  the  face  of  the  bill,  and,  speaking  for  the  '^"TJ^^]V^:J^Z^^^^ 

court  in  tbHt  Cfl5;e,  Mr.  Justice  mier  snid  that  ,^^  ,^^,.  how  ounstrued^see  note  to  Watta  v.  Liud- 

the  duly  of  m  iking  such  a  lender  or  payment  g^y.  6;  423. 

before  any  injunction  will  be  allowed   is  laid  j    ^',  'iq  mie  to  water  In/  appropriation;  onmmfm 

down  "a<(  a  rule  to  govern    the  courts  of  the  lair  ru/e;  ride  or  mdUn^  atote*,  see  note  to  Atohisoo 

United  Slatea  in  their  action  in  such  cabes."  i  v.  Peterson,  28:  iiL 

714  IM  U.S. 
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iaiid  ottoer  infffht  wrongtuUj  inue  a  receiver^ 
reoelpL 

[No.  875.] 
Argued  April  18,  19, 1894.    Decided  April  30, 

189X 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
WasbingtoD,  sustaining  a  demurrer  and  dis- 
miFsing  a  suit  in  equity  brought  by  Jacob  C. 
MnoD,  plaintiff,  against  The  Tacoma  Land 
Company,  defendant,  to  restrain  the  defend- 
ant from  entering  and  trespassing  upon  cer- 
tain premises.    Affirmed, 

Statement  by  Mr,  Jttstiee  Brewer: 

Ou  July  12,  1890,  appellaut  as  plaintiff 
filed  his  bill  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Washington 
to  restrain  the  defendant  from  enierinp:  and 
trespassing  upon  certain  premises.  Subse- 
quently, by  leave  of  the  court,  an  amended 
bill  was  filed.  In  that,  plaintiff  claimed 
title  to  three  separate  tracts.  The  allega- 
tions as  to  one  were  as  follows: 

•*2.  That  (»n  the  20th  day  of  October.  1889, 
274]the  following  *described  premises  were 
unoccupied  and  unappropriated  lands  of  the 
United  States,  not  mineral,  and  unsurveved, 
to  wit:  Commencing  at  a  point  which  is 
three  thousand  nine  hundred  and  sixty  feet 
west  of  the  southeast  corner  of  section  84,  in 
township  21  nortti,  of  range  8  east,  of  the 
Willamette  meridian,  running  thence  north 
thirteen  hundred  and  twenty  feet,  thence 
west  thirteen  hundred  and  twenty  feet,  thence 
south  thirteen  hundred  and  twenty  feet, 
thence  east  thirteen  hundred  and  twenty  feet 
to  place  of  beginning,  and  containing  forty 
ftcres. 

**8.'  That  on  the  said  29th  day  of  October, 
1889,  vour  orator,  under  and  by  virtue  of  an 
Act  of  the  Coneress  of  the  United  States,  en- 
titled 'An  Act'for  the  Relief  of  Thomas  B. 
Valentine,*  approved  April  5,  1872,  selected 
said  tract  of  land  as  aforesaid  described,  at 
the  United  States  land  oflace  at  Seattle, 
Washington  territory,  that  being  the  land 
oflSce  for  the  district  in  which  said  lands 
were  situated,  and  thereupon  filed  with  the 
register  and  receiver  of  said  land  oflSce  cer- 
tificate of  location  No.  E.  222  for  forty  acres, 
issued  by  virtue  of  a  decree  rendered  by  the 
Supreme  Court  of  the  United  States  upon  the 
6th  day  of  January,  1874.  for  the  claim  of 
Thomas  B.  Valentine,  or  his  legal  assignee, 
under  said  Act  of  Congress  aforesaid,  to- 
gether with  a  description  by  metes  and 
Bounds  of  said  described  premises  and  a  map 
of  said  tract,  and  on  the  80th  day  of  October, 
1889,  said  selection  was  allowed,  and  your 
orator  received  from  said  register  and  re- 
ceiver a  certificate  for  said  lands,  entitling 
your  orator  to  a  patent  to  said  lands  when 
the  same  should  have  been  surveyed  by  au- 
thority of  the  government  of  the  United 
Sutcs. 

•*4.  That  by  virtue  of  said  selection  and 
certificate  your  orator  is  the  owner  of  said 
described  premises  and  entitled  to  the  sole 
and  exclusive  possession  of  the  same." 

The  title  to  the  other  two  tracts  was  ac- 
quired in  a  similar  way,  except  that  plaln- 
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tiff  did  not  claim  to  have  himself  entered 
them,  but  only  to  hold  by  deed  from  the  lo- 
cators. The  character  of  the  lauds  and  the 
use  to  which  plaintiff  intended  to  put  them 
were  thus  stated : 

**U.  That  all  the  lands  described  in  this 
amended  bill  are  *lands  over  which  the  [275 
tide  ebbs  and  flows  to  a  distance  of  80  chains, 
and  are  what  are  designated  on  the  plats  and 
surveys  of  the  United  States  as  *mud  fiats 
bare  at  low  water,'  and  are  overflowed  at 
high  water  at  a  uniform  depth  of  from  2  to 
4  feet  by  tiie  waters  of  Commencement  bay, 
at  the  head  of  Puget  Sound,  in  Pierce 
county,  state  of  Washington,  and  arc  situ- 
ated about  three  fourths  of  a  mile  from  the 
line  of  low  water  of  said  Commencement  bay 
and  at  the  mouth  of  the  stream  known  as 
•Puyallup  river,*  and  are  valuable  and 
suitable  for  the  construction  of  wharves, 
warehouses,  commercial  purposes,  and  for 
agricultural  uses." 

**19.  That  your  orator  intends  filling  in 
said  lands  aforesaid  and  erecting  thereon 
warehouses  and  other  buildings,  over  and 
across  which  lands  general  tratflc  may  be 
carried  on  to  and  from  the  city  of  Tacoma.* 

It  is  upon  these  lands  that  the  bill  alleged 
that  the  defendant  was  trespassing.  The 
certificates  of  location  under  whicn  these 
tracts  were  entered,  being  what  is  known  as 
"Valentine  scrip,"  were  issued  under  the  au- 
thority of  the  Act  of  Congress  of  April  5, 
1872,  entitled  **An  Act  for  the  Relief  of 
Thomas  B.  Valentine,"  which  authorized  the 
Circuit  Court  of  the  United  States  for  the 
District  of  California  to  hear  and  decide  upon 
the  merits  of  the  claim  of  Thomas  B.  Valen- 
tine to  a  certain  specified  Mexican  grant. 
The  third  section  of  the  Act  is  as  follows: 

''Sec.  8.  That  an  appeal  shall  be  taken 
from  the  final  decision  and  decree  of  the  said 
circuit  court  to  the  Supreme  Court  of  the 
United  States,  by  either  party,  in  acconlanoe 
with  the  provisions  of  the  tenth  section  of 
said  Act  of  March  third,  eighteen  hundred 
and  fifty-one,  within  six  months  after  the 
rendition  of  such  final  decision ;  and  a  de- 
cree under  the  provisions  of  this  Act,  in  favor 
of  said  claim,  shall  not  affect  any  adverse 
right  or  title  to  the  lands  described  in  said 
decree;  but  in  lieu  thereof,  the  claimant,  or 
his  letral  representatives,  may  select,  and 
shall  be  allowed,  patents  for,  an  equal  quan- 
tity of  the  unoccupied  and  unappropriated 
public  lands  of  the  United  States,  not  min- 
eral, and  in  tracts  not  less  than  the  subdi- 
visions provided  for  in  the  United  States  land 
laws,  and,  if  *unsurveyed  when  taken,  [27G 
to  conform,  when  surveyed,  to  the  fteneral 
system  of  United  States  land  surveys;  and 
the  Commissioner  of  the  General  Land  Olllce, 
under  the  direction  of  the  Secretary  of  the 
Interior,  shall  be  authorized  to  issue  scrip, 
in  legal  subdivisions,  to  the  said  Valentine, 
or  his  legal  representatives,  in  accordance 
with  the  provisions  of  this  Act:  Provided^ 
That  no  decree  in  favor  of  said  Valentine 
shall  be  executed  nor  be  of  any  force  or  effect 
against  any  person  or  persons ;  nor  shall  land 
scrip  or  patents  issue  as  hereinbefore  pro- 
vided, unless  the  said  Valentine  shall  first 
execute  and  deliver  to  the  Commissioner  of 
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the  General  Land  Office  a  deed  convc}  ing  to 
the  UDited  States  all  his  right,  title,  and  in- 
terest to  the  lands  covered  by  said  Miranda 
grant."    17  Stat,  at  L.  649. 

Proceedings  were  had  under  this  statute  in 
the  circuit  court,  and  a  decree  was  rendered 
in  favor  of  the  claimant,  which  afterwards 
and  on  January  6,  1874,  was  affirmed  by  this 
court.  The  facts  respecting  this  grant  are 
thus  stated  by  the  Secretar^r  of  the  Interior 
In  a  decision  quoted  by  plaintiff's  counsel : 

*'0n  investigation  of  the  facts  relative  to 
the  Minindu  grant,  I  find  that  on  October  8, 
1844,  Manuel  Micheltorena,  Mexican  gov- 
ernor of  California,  granted  to  Juan  Miranda 
the  place  known  as  Huncho  Arroyo  San  An- 
tonio, bouudcd  by  the  laguna  and  arroyo  of 
the  same  name  and  the  pass  and  estero  of 
Petal uma,  containing  three  square  leagues, 
more  or  less. 

"California  was  acquired  from  Mexico  by 
the  treaty  of  Guadalupe  Hidalgo,  and  by  the 
eighth  article  of  said  treaty  the  United  States 
stipulated  to  protect  the  property  rights  of 
all  residents  within  the  ceded  territory  in 
the  same  manner  that  the  property  rights  of 
its  own  citizens  were  protected. 

"This  treaty  did  not,  nropi-io  vifjore,  oper- 
ate as  a  confirmation  of  Mexican  grants,  but 
on  the  contrary,  being  executory  in  charac- 
ter, it  addressed  itself  to  the  poliiical  depart- 
ment of  the  government,  and  the  duty  de- 
volved upon  Congress  of  providing  means 
for  its  enforcement. 

"Congress,  therefore,  by  Act  approved 
March  3,  1851,  established  a  board  of  land 
commissioners,  with  power  to  investigate 
the  validity  of  said  grants  and  titles,  with 
right  to  appeal  to  the  United  States  district 
and  Supreme  Courts. 

277]  *"Thc  Miranda  grant  was  presented 
for  confirmation  to  the  board  of  land  commis- 
sioners by  Valentine,  and  also  by  the  grantees 
of  one  Ortega,  who  was  Miranda's  son-in- 
law.  These  parties  claimed  adversely  to  each 
other,  and  Valentine  finally  witharew  his 
claim,  intending,  it  is  alleged,  to  intervene 
in  the  district  court.  Before  the  case  was 
reached  for  trial  in  said  court  the  Supreme 
Court  had  rendered  a  decision  which  pre- 
cluded him  from  asserting  his  title  by  in- 
tervention. Ortega's  claim  was,  therefore, 
prosecuted  by  his  grantees,  until  finally  re- 
jected by  the  Supreme  Court  of  the  United 
States. 

"After  the  claim  of  the  grantees  of  Ortega 
was  rejected  the  lands  were  disposed  of  like 
other  public  lauds,  and  the  proceeds  covered 
into  the  treasury. 

"Subsequently,  Valentine  produced  satis- 
factory evidence  that  the  land  had  been  law- 
fully granted  to  Miranda  by  the  Mexican 
authorities  and  conveyed  to  him  by  mesne 
conveyances,  and  Congress  passed  the  Act 
granting  to  Valentine  an  amount  of  scrip 
equal  to  the  amount  of  land  contained  in  said 
grant."    6  Copp,  Land  Owner,  28. 

To  this  bill  a  demurrer  was  filed,  and  on 
Octoher  22,  1890,  a  decree  was  entered  sus- 
taining the  demurrer  and  dismissing  the  bill, 
from  which  decree  of  dismissal  plaintiff  has 
brought  his  appeal  to  this  court. 
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Mewrs.  Theodore  H.  N.  McPherson 
and  Edwin  B.  Smith,  for  appellant: 

These  certificates  practically  conveyed  the 
land  and  were  evidences  of  title  thereto,  sap- 
porting  a  bill  in  equity  brought  to  protect  the 
same,  almost  ex  necessitate,  before  the  patent 
issues;  although  ejectment  for  pre  empted  land, 
or  any  other  action  at  law  (for  such  land)  can 
only  oe  maintained  upon  a  patent;  but  scrip 
like  ours  is  the  full  equivalent  of  a  patent. 

Carroll  v.  Safford,  44  U.  S.  8  How.  461  (11: 
080);  Langdon  v.  Sherwood,  124  U.S.  74(31:344); 
IHke  V.  Wassell,  94  U.  S.  715  (24:  810). 

The  selections  by  Valentine's  assignees 
passed  the  fee  out  of  the  United  States  and 
vested  it  in  them  as  grantees.  The  scrip  and 
application  became  the  instruments  of  title  and 
conferred  on  them  the  legal  title  as  effectually 
as  could  have  been  done  by  a  patent. 

Lairiviere  v.  Mudegan,  1  Dill.  457. 

The  statutory  scrip  makes  Mr.  Valentine's 
selection  under  it  a  "taking"  of  the  selected 
land,  which  "shall"  be  followed  by  the  usual 
formal  patent. 

Cushnvin  v.  SmitJi,  84  Me.  247;  Bonaparte  v. 
Camden  dt  A,  R,  Co,  Baldw.  225;  ReDorrance 
St,  4  R.  1. 245. 

Having  authority  from  Congress  to  take  by 
selection,  all  the  proceedings  required  to  be 
thereafter  had  in  the  premises  are  purely  min- 
isterial; not  themselves  a  transfer  of  title,  but 
evidence  of  one  already  completed,  to  which 
this  statute  imperatively  entitles  the  scrip 
holder. 

Missouri,  K,  <fe  T.  R,  Co.  v.  Kansas  Pae.  R. 
Co.  97  U.  S.  498  (24:  1096);  Morrow  v.  Whit- 
ney, 95  U.  S.  555  (24:  457).  112  U.  S.  095(28: 
872. 

Where  an  act  is  directed,  or  power  to  per- 
form it  is  conferred,  there  is  included  all  nec- 
essary, or  usual,  or  proper  modes  and  mt-ans  of 
accomplishing  the  end. 

Valentine  v.  Piper,  22  Pick.  92,  83  Am.  Rep. 
715;  Decker  v.  Freeman,  8  Me.  838;  Story, 
Sales,  ^  70;  17  Ops.  Atty.  Gen.  100,  101. 

Mann  acquired  a  vested  interest  in  the  land 
when  his  selection  and  location  were  made. 

Simmons  v.  Wagner,  101  U.  S.  260  (25:  910); 
Wirih  V.  Branson,  98  U.  S.  121  (25:  67):  Wit/t- 
erspoan  v.  Duncan,  71  U.  S.  4  Wall.  210  {IH: 
339). 

The  scrip  and  application  became  the  instru- 
ments of  title,  and  conferred  upon  him  the 
legal  title  as  eflectually  as  could  have  been 
done  by  the  issue  of  the  patent. 

Larriciere  v.  Madegan,  1  Dill.  467;TFi^5arv. 
Jackson,  dS\j,  S.  13  Pet.  518(10:  2n)\United 
States  V.  Ilug/ies,  52  U.  S.  11  IIow  568  (13: 816). 

A  grant  by  government  of  a  certain  quantity 
of  land,  to  be  afterwards  surveyed  and  laid  oif 
within  a  territory,  vests  in  the  grantee  a  present 
and  immediate  interest. 

Fremont  v.  United  States,  58  U.  8.  17  How. 
642(15:  241);  Tameling  y.  United  States  Free 
holddkE.  Co,  03  U.  S.  668  (28:  1008);  Palmer 
V.  Low,  98  U.  S.  17  (25:  64). 

The  effect  of  selection,  under  similar  stat- 
utes, conferring  a  power  to  choose  has  been 
sufhciently  defined  oy  this  court. 

Lessieur  v.  Price,  53  U.  S.  12  How.  69  (13: 
893);  Knight  Y,  United  Land  Asso.  142  U.S.  183 
(35:  981). 
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tliu  United  States  had  no  power  to  grunt  to 
iiuiividiials  such  lunds  at  any  time,  even 
prior  to  the  admission  of  the  state  and  during 
the  territorial  existence.  However,  iu  the 
recent  case  of  Shirely  v.  Boirlhy,  ante,  p.  331, 
after  a  careful  review  of  the  authorities,  it 
WHS  held  that  the  denial  iu  tliose  opinions 
of  the  power  of  Congress  to  make  such  a  grant 
was  not  strictly  correct ;  but  it  was  also  lield 
that,  although  Congress  could,  it  had  never 
undertaken  by  general  laws  to  disposi^  of  such 
lands,  and  in  the  summing  up  at  the  close  of 
the  opinion  it  was  stated:  "The  United 
States,  while  they  hold  the  country  as  a  ter- 
ritory, having  all  the  powers  both  of  natirmal 
and  of  municipal  government,  may  grant, 
for  appropriate  purposes,  titles  or  rights  in 
the  soil  below  highwat<!r  mark  of  tide  waters. 
But  they  have  never  done  so  l«y  general  laws; 
and,  unless  iu  some  case  of  international  duty 
or  public  exigency,  have  acted  upon  ilie 
policy,  as  most  in  accordance  with  the  ia- 
terest  of  tlie  people  and  with  the  object  tor 
which  the  territories  were  acquired,  of  leav 
ing  the  administration  and  disposition  of  the 
sovereign  rights  in  navigable  waters,  and  tn 
the  soil  under  *them,  to  Uie  control  of  |284 
the  states,  respectively,  when  organized  and 
admitted  into  the  Union." 

It  is  unnecessary,  in  view  of  this  recent 
examination  of  the  qtiestion,  to  enter  into  any 
discussion  respecting  the  ssime.  It  is  settled 
that  the  general  legislation  of  Congress  in 
respect  to  public  lands  does  not  extend  to  tide 
lands.  There  is  nothing  in  the  Act  autlioriz- 
ing  the  Valentine  scrip,  or  in  the  cireum- 
stances  which  gave  occasion  for  its  passage, 
to  make  an  exception  to  the  general  rule.  It 
provided  that  the  scrip  might  be  located  on 
the  unoccupied  and  unappropriated  public 
lands,  but  the  term  "public  lands'*  does  not 
include  tide  lands.  As  said  iu  Nrn^hnU  v. 
Siinoer,  1»2  U.  8.  761  [2:J :  709)  :  "The  words 
'public  lands'  are  habitually  used  in  our 
legislation  to  describe  such  as  arc  subject  to 
sale  or  other  disposal  under  general  laws." 
See  also  Ij^arcniroi'ih^  L.  <fe  O.  IL  Co.  ▼, 
United  Slates,  92  U.  8.  733  [23:  684]  ;  Doolan 
V.  CVirr.  125  U.  8.  618  [81  :  844]. 

Further,  in  the  Act  pioviding  for  the  admit- 
sion  of  Washington.  Montana,  and  the  two 
Dakotas,  into  the  Union  (25  Stat,  at  L.  677) 
among  the  conditions  imposed  was  this: 
**That  the  people  inhabiting  said  proposed 
states  do  agree  and  declnre  that  they  forever 
disclaim  all  right  and  title  to  the  unappro- 
priated public  lands  lying  within  the  l)ound- 
aries  thertof."  No  one  can  for  a  moment 
suppose  that  it  was  the  thought  of  Congress 
to  change  the  whole  policy  of  the  government 
and  reserve  to  the  nation  the  title  hud  control 
of  the  soil  lK>neath  the  tide  waters  and  tliost 
of  navigable  streams.  Indeed,  in  the  consti- 
tution of  Washington  (art.  17,  ^  1)  there  is 
nn  express  assertion  of  the  title  of  the  state 
to  the  tide  lands  within  its  borders. 

That  there  was  no  intent  in  the  Valentine 
Scrip  Act  to  make  any  exception  to  the  gen- 
eral rule  is  evident  not  merely  from  ilie  use 
of  a  term  having  such  an  accepted  meaning, 
but  from  the  further  provision  that  the  land 
**  if  unsurveyed  when  taken,  to  conform,  when 
earlier  opinions  going  80  far  as  to  declare  that  i  surveyed,  to  the  general  system  of  United 
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Messrs.  Samuel  Dickson  and  Frederick 
D.  McKenneyt  for  appellee: 

If  the  Act  of  Congress  of  April  5, 1872,  au 
thorized  the  location  of  the  scrip  upon  the 
shores  of  navigable  waters,  it  would  be  uneon 
Btiiutional.     No  case  has  yet  arisen  calling  for 
a  decision  of  this  question. 

Barney  ▼.  Keokuk,  94  U.  8.  838  (24:  228). 
lUinoiB  Cent.  R.  Co.  ▼.  llUnois,  146  U.  8. 887 
(3d:  1018). 

The  shore  below  the  common  high  water 
mark  belongs  to  the  state  as  trustee  for  the 
public. 

3  Kent.  Com.  427:  Barkery,  Bates,  13 Pick. 
255,  23  Am.  Dec.  678:  State  v.  Sargent,  45 
Conn.  372:  Martin  v.  Wadddl,  41  U.  S.  16  Pet. 
414  (10:  1U14);  8t,  Clair  County  v.  LoHngston, 
90  U.  8.  23  Wall.  68  (23:  63):  Ne^tport  db  G. 
Bridge  Co.  ▼.  United  SUttes,  105  U.  8.  490  (26: 
1150);  //tttdv.  Clover,  119  U.  8.  540  (30:  ibO); 
Gould.  Waters,  §21. 

The  Act  of  1872  did  not  authorize  the  loca 
tion  of  the  Valentine  scrip  upon  the  shores 
and  tidewaters  of  the  United  States. 

Satannah  v.  State.  4  Ga.  20.  Uibnan  ▼.  PMl- 
adclphiit,  70  U.  8.  8  Wall.  713  18:  90). 

Soil  which  is  flowed  by  tide,  whether  re- 
claimed from  the  water  or  not,  is  not  land. 

United Statee  YMrattot,  89  U.  8.  14  Pet.  537 
(10:  578). 

Under  the  general  laws  of  the  states  the  land 
could  not  be  appropriated  under  the  bed  of 
naviirablc  rivers. 

Frcytag  v.  PoweU,  1  Whart.  536;  Poor  ▼. 
McCli're,  77  Pa.  219;  N^rfo'k  v.  Cook,  27  Gratt. 
433;  Cuapman  7.  IJosUjis,  2  Md.  Ch.  485:  7a- 
tum  V.  Satryer,  9  N.  C.  220;  Taiffor  y.  Under- 
Ml,  40  Cal.  471;  PeopU  v.  ^ff>rrlll,  26  Cal.  330: 
Haight  v.  Keokvk^  4  Iowa,  213;  Meyern  v.  St. 
Louis,  8  Mo.  App.  23JJ:  ("arson  v.  Blazer,  2 
Biun.  475.  4  Am.  Dec.  463;  St.  Paid  d  P.  R, 
Co.  V.  Sc/iurmcier,  74  U.  8.  7  Wall.  273  (19; 
74). 

The  words  "public  lands"  mean  such  lands 
as  are  subject  to  sale  or  of  disposal  under  the 
general  laws. 

Aewhatl  v.  Sanger,  92  U.  8.  761  (23:  709); 
Itnnhoe  Min,  Co.  v.  Keystone  Consol,  Attn,  Co. 
102  U.  8.  167  (26: 128). 

Mr.  Joseph  H.  Parsons,  for  Langie,  in- 
tervenor. 

Mr.  Justice  Brewer  deliyercd  the  opinion 
of  the  court: 

The  single  Question  in  this  case  Is  as  to  the 
title  of  plaintiff  to  the  premises.  The  lands 
are  tide  lands,  covered  and  uncovered  by  the 
flow  and  ebb  of  the  tide,  and  arc  situated  in 
Commencement  bay,  near  to  the  city  of 
Tacoma.  He  does  not  claim  by  any  grant 
from  the  state  of  Washington,  nor  by  any 
Act  of  Congress  specifically  granting  him 
these  lands,  or  in  terms  providing  for  the 
location  of  scrip  upon  tide  lands,  but  insists 
that,  although  the  statute  under  which  this 
•crip  was  issued  only  authorized  its  location 
upon  "unoccupied  and  unappropriated  pub- 
lic lands,"  he  had  a  right  to  locate  it  upon 
these  tide  lands, and  acquire  full  title  thereto. 

That  the  title  to  tide  lands  is  in  the  state 
is  a  proposition  which  has  been  again  and 
again  afHrmcd  by  this  court,   some  of  the 
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States  land  surveys, "  for  under  that  general 
■ysten)  surveys  are  not  extended  to  tide  lands, 
nor  those  under  navigable  rivers  above  tide 
waters. 

In  Barney  v.  Kfokuk,  94  U.  8.  888  [24 : 
285]22.S],  itwassaid:  "The ♦United  States 
has  wisely  abstained  from  extending  (if  it 
could  extend)  its  survey  and  grants  beyond 
the  limits  of  high  water." 

But  it  is  claimed  that  there  is  a  peculiar 
equity  attaching  to  the  Valentine  scrip  be- 
cause'the  Miranda  grant  in  fact  embraced 
tide  lands,  and  was  of  great  value — $2,000,- 
000  as  stated  in  tlic  ddmte  in  Congress.  It 
is  said  by  couiisrl  that  "the  intention  of  Con- 
gress, as  indicated  by  this  Act,  under  tl)o  cir- 
cumstnnces.  was  manifestly  to  give  Valentine 
the  right  of  selection  of  lands  of  the  United 
States  bc'lonp^ing  to  tlio  same  classes  as  were 
to  be  found  in  the  Miranda  grant,  which  he 
relinquished.  The  imncirt  of  the  language 
is  prerisoly  this,  and  the  contract  to  be  equal 
requires  the  con^tructicm  which  the  language 
plainly  moans.  Any  other  construction  would 
be  aga'insi  the  just  intentions  of  the  national 
legislature." 

So  far  as  respects  the  great  value  of  the 
Miranda  grant,  it  was  that  which  was  created 
by  the  building  up  of  a  city  within  its 
borders,  and  not  something  which  inhered  in 
the  land  itself.  So  that  wlien  Valentine  failed 
to  secure  a  confirmation  of  that  grant,  he  was 
Dot  losing  property  which  was  of  the  value 
of  $2,000,000  when  granted  by  the  Mexican 
government,  but  only  losing  the  opportunity 
to  appropriate  $2,000,000  worth  of  value 
created  by  the  labors  of  others  upon  lands  to 
which  they  supposed  tliey  had  title. 

Further,  as  appears  from  the  statement 
made  by  the  Secretary  of  the  Interior,  he  had 
lost  all  legal  right  to  this  land,  for  when  a 
commission  had  been  provided  for  investigat- 
ing the  validity  of  such  claim,  he  presented 
his  claim  for  confirmation  and  then  withdrew 
it.  Congress  had  fulfilled  all  obligations  to 
him  growing  out  of  the  treaty  with  Mexico, 
and  when  by  his  own  act  he  had  forfeited  his 
legal  claims  to  the  land,  it  was  a  mere  act 
of  grace  by  which  was  given  to  him  the  right 
to  select  an  equal  amount  of  laud  elsewhere. 
If  Congress  had  thought  that  it  was  necessary 
in  order  to  do  Justice  that  he  should  be  per- 
mitted to  select  an  equal  quantity  of  land  of 
like  chftracter,  it  was  easy  to  have  expressed 
that  intention.  Having  failed  to  do  so,  and 
2861  omitted  any  reference  *to  tide  lands,  its 
donation  to  him  is  to  be  construed  as  any  other 
l^nt  of  tlie  government,  and  no  unexpressed 
and  unsuggest^d  intention  should  be  attrib- 
uted to  Congress— certiiinly  no  intention  to 
mal^e  the  people  of  the  state  of  Wasln'ngton, 
who  otherwise  would  receive  these  tide  lands 
for  their  general  benefit,  suffer  by  reason  of 
his  neglect  to  properly  assert  his  claim  to 
lands  in  the  state  of  California.  There  is. 
therefore,  nothing  in  this  matter  of  the  Valen- 
tine scrip  to  take  the  case  out  of  the  rule  laid 
down  in  Sliitdy  v.  Botclby. 

Keliance  is  also  placed  on  article  17,  section 
9,  of  the  constitution  of  the  state  of  Wash- 
ington, which  reads:  "The  state  of  Wash- 
ington disclaims  all  title  in  and  claim  to  all 
tide,  swamp,  and  overflowed  lands  patented 
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by  the  United  States ;  provided,  the  same  is 
not  impeached  for  fraua. "  In  respect  to  this 
it  is  enough  to  sav  that  these  lands  were  not 
patented.  It  is  doubtless  true,  as  said  bj 
this  court  in  Stark  v.  Starr,  73  U.  S.  6  Wall, 
402,  418  [18:  925,  929],  that  "the  right  to  a 
patent  once  vested  is  treated  by  the  govern- 
ment when  dealing  with  the  public  lands  as 
equivalent  to  a  patent  issued. "  But  here  tiiere 
was  no  right  to  a  patent.  The  entry  in  the 
local  lanaofiice,  and  the  receipt  issued  by 
the  local  land  ofhcers,  were  unauliiorized 
acts,  and  gave  no  riirlit  to  a  patent;  and  it 
cannot  be  supposed  that  the  state  of  Wasliinff- 
ton,  when  it  excluded  frein  its  claim  of  title 
lands  which  the  government  had  in  the  due 
administration  of  its  land  department  dis- 
posed of  by  a  patent,  meant  thereby  to  ex- 
clude every  tract  for  which  a  local  land  ofl[1cer 
might  wrouL'^fnlly  issue  a  receiver's  receipt. 
TJiese  arc  ^ill  the  viattirs  intoldedin  this  case. 
We  »ee  no  error  in  t?ie  ruling  of  the  circuit 
caurtt  and  its  decree  is  affirmed. 


MILTON  L.   BAER.  Plff.  in  Err.,    [287 

V. 

MORAN  BROTHERS  COMPANY,    a  cor- 
poration. 

(See  S.  C.  Reporter's  ed.  287-289.) 

Case  followed— tide  lands — uhat  are. 

L    Mann  v.  Taooma  Land  Co.  ante,  p.  714,  followed. 

2.  The  condition  of  the  shore  or  tide  lands  Is  not 
changred  by  the  maRnitude  of  the  surrounding 
tract  which,  covered  and  uncovered  by  the  flow 
and  ebb  of  the  tide,  exists  between  the  upland 
and  navifrable  waters,  or  the  use  to  which  it  may 
subsequently  be  puL 

8.  Lands  alternately  covered  and  uncovered  by  the 
tide  and  between  the  dry  upland  and  the  oavi- 
frable  waters  are  "tide  lands/*  and  covered  by  the 
rule  in  respect  to  such  lands. 

[No.  633. J 

Arffued  April  18, 19,  1894.    Decided  AprU  SO, 

1894. 

IN  ERROR  to  the  Supreme  Court  of  Wash- 
ington, to  review  a  judicment  of  that  court, 
affirming  a  judgment  of  the  Superior  Court  of 
King  County  in  that  state,  sustaining  a  demur- 
rer and  dismissing  a  suit  brought  by  Milton  L. 

NoTR— ^«  to  navigable  waters;  what  are^  in 
United  States:  streams  and  inland  waters  as  hi(^* 
ways^  see  note  to  United  States  v.  The  Mon  telle,  Vk 
391. 

Asia  errors  in  surveys  and  deseriptUm  in  pattnU 
for  lands:  how  construed,  see  note  to  Watts  v.  Liod* 
sey,  5: 428. 

2LS  to  pre-emption  rights^  see  note  to  United 
States  V.  Fltzffcrald,  10:  785. 

That  patents  for  lands  may  be  set  aside  for  fraud, 
see  note  to  MiUer  v.  Kerr.  5:881. 

As  to  title  to  wafer  by  appropriation:  common  law 
rule:  rule  of  mining  states,  see  note  to  Atchison  v. 
Peterson,  22: 414. 

As  to  aliuviitn  or  accretion  and  reliction:  right 
f/),  and  ownership  of:  by  what  law  titie  to  is  d€ter' 
mined:  rule  of  division  among  riparian  owners,  see 
note  to  Kennedy  v.  Hunt,  12:820,  and  to  8t.  Clair 
County  V.  Lovingston,  23:  60. 
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Baer,  against  Moran  Brothers  Compaoy,  to 
recover  the  possession  of  a  tract  of  land.  Af- 
firmed. 

Tlie  facts  are  stated  in  the  opinion. 

Me.'<Jirs.  T.  H.  N.  McPhcrson,  John  H. 
Mitchell,  Beriah  Brown,  Jr.,  and  M.  L,  Baer 
for  plainiill  in  error. 

>'o  counsel  for  dcfrndant  in  error. 

Mr.  W.  C,  Jones,  Atiy.  Gen.  of  the  State  of 
Wasbington,  for  the  State  of  Washington,  In- 
tervonor. 

J/f «*/•«.  John  P.  Fai/t  F.  D.  MrKatnn/  and 
S.  F.  Phillips,  for  George  P.  Dearborn,  fnter- 
veiior. 

.Mr.  Joseph  n.  Parsons^  for  Louis  Langie, 
Intervenor. 

3/r,  Justice  Brewer  delivered  the  opinion 
of  tlie  court : 

This  case  comes  before  us  on  error  to  tlie 
supreme  court  of  Washington.  The  ques- 
tions are  mainly  similar  to  those  in  the  case 
of  Mann  v.   Taroma  Jjind  Co.  just  decided. 

The  plaintiff  described  the  land  in  his 
complaint  as  "at  ilie  time  of  its  selection  by 
said  plaintiff  unoccupied  and  unappropriated 
public  land  of  the  United  States  not  mineral, 
in  this,  that  the  said  tract  of  land  was  situ- 
ated in  the  territory  of  AVashington,  was  a 
portion  of  the  tide  flats,  covered  and  uncov- 
ered by  the  ebb  and  flow  of  the  tide,  wasun- 
288 1  covered  at  'ordinary  low  tide  and  was 
covered  with  water  at  ordinary  high  tide, 
and  bad  never  been  set  apart  by  the  United 
States  for  any  particular  use."  This  shows 
that  the  land  at  the  time  of  its  entry  was, 
strictly  speaking,  tide  lands,  and,  with  this 
as  the  sole  description,  there  would  be  noth- 
ing to  distinguish  the  case  from  the  one  just 
decided.  There  is,  however,  this  further 
description  :  "Becinninff  at  a  point  688  feet 
south  and  680  feet  west  of  the  east  one  fourth 
post  of  sec.  6,  t'p  24  N.,  R.  4  E.,  W.  M., 
thence  west  150  feet,  thence  south  210  feet, 
thence  east  150  feet,  thence  north  210  feet  to 
place  of  beginning,  being  the  premises  cov- 
ered by  Moran  Brothers  Company's  foundry 
and  machine  shops." 

Upon  this  plaintiff  contends  that  the  prem- 
ises are  not  to  be  taken  as  a  part  of  the  shore 
or  tide  lands  bordering  on  navigable  water. 
Inasmuch  as  Ihey  are  shown  to  be  devoted  to 
manufacturing  uses ;  that  this  court  will  take 
judicial  knowledge  of  what  are  known  as 
**mud  flats."  lying  on  and  adjacent  to  the 
waters  of  Puge't  Sound,  and  that  the  land  in 
dispute  is  a  part  of  a  large  tract  of  over  8000 
acres  of  such  ''mud  flats,"  extending  or  a 
distance  of  from  two  and  one  half  miles  In 
length  to  three  miles  in  width,  on  the  out- 
skirts of  a  bay  on  Pu^et  Sound,  and  near  the 
city  of  Seattle,  as  shown  by  the  official  maps 
of  the  United  States  Coast  and  Geodetic 
Survey.  But  the  averment  of  the  complaint 
is  that  the  land  was  unoccupied  at  the  time 
of  its  selection  by  the  plaintiff,  and  its  con- 
dition as  a  part  of  the  shore  or  tide  lands  is 
not  changed  by  the  magnitude  of  the  sur- 
rounding tract  which,  covered  and  uncovered 
by  the  flow  and  ebb  of  the  tide,  exists  be- 
tween the  upland  and  navigable  waters,  or 
the  use  to  which  it  ma}'  subsequently  be  put. 

We  do  not  understand  that  we  can  take  ju- 
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dicial  notice  of  the  nature  and  extent  of  the 
tide  lands  or  "mud  flats"  in  the  vicinitv  of 
this  particular  tract.  Even  if  we  could,  or 
if  the  area  thereof  was  shown  to  be  as  gnat 
as  is  stated  by  counsel  in  the  brief,  it  would 
not  change  the  fact  that  the  land  thus  alter- 
nately covered  and  uncovered  and  between 
the  dry  upland  and  the  navigable  v,\\[rv  is 
land  which  may  be  used  in  facilital  in.c  ap- 
proach to  the  navigable  waters  from  tl;e  up- 
land, *and  is  strictly  within  the  des-  |2S5> 
cription  of  "tide  laiids,"  and  covered  by  the 
rule  in  respect  to  such  lands. 

We  see  nothing  to  distinguish  this  caga 
from  the  one  juht  decided,  and.  tbereft>re, 
the  judgment  of  the  supreme  court  of  the 
state  of  Washington  is  ullirnied. 


J.  W.  BRKNNAN.  Plff.   in  Err.. 

c. 

CITY  OP  TITUSVILLE. 

(See  S.  C.  Ueportcr'fl  ed.  289-308.) 

License  tax — regulation  of  eommerre—poicer  aj 
stale— police  poicer — burden  vpon  interstate 
commerce — tax  upon  goods — void  itate  law 
— unconstitutional  Uw, 

L  A  manufacturer  of  Koods,  wbicb  are  legitimate 
■ubjecta  of  commerco,  who  carries  on  bis  buai* 
ness  of  manufacturiufiT  in  one  state  can  8<nd  ao 
affent  into  another  state  to  sohcitorder?  for  ttie 
products  of  his  manufactory  without  puyiag  to 
the  latter  state  a  tax  for  the  privilege  ot  thiia 
trying  to  sell  his  goods. 

2.  A  regulation  as  to  the  manner  of  sale  of  sub- 
jects of  commerce  whether  by  sample  or  not, 
whether  by  exhibiting  samples  at  a  store  or  at  a 
dwelling  bouse,  is  a  regulation  of  commerce. 

3.  Whatever  may  be  the  reason  given  to  Justify, 
or  the  power  invoked  to  sustain  the  act  of  the 
state*  if  that  act  is  one  which  trenches  directly 
upon  that  which  is  within  the  exclusive  Jurisdio- 
tion  of  the  national  government,  it  cannot  be 
sustained. 

4  The  police  power  cannot  be  aet  up  to  control 
the  inhibitions  of  the  Federal  Constitution,  or  tb« 
powers  of  the  United  States  government  created 
thereby. 

5.  Nothing  which  is  a  direct  burden  upon  inter- 
state commerce  can  be  imposed  by  the  state  wltli- 
out  the  assent  of  Congress. 

6.  A  license  tax  required  for  the  sale  of  goods  It  IB 
effect  a  tax  upon  the  goods  themselves. 

7.  A  license  tax  imposed  by  a  state  upon  an  agent 
of  a  citizen  of  another  state  for  the  privilege  of 
selling  his  goods  in  the  former  state,  is  a  direct 
burden  on  interstate  commerce,  and  therefore 
beyond  the  power  of  the  state. 

NOTB.--A8(o  poicer  of  Congren  to  re{pi1ate  crwi- 
merce,  see  note  to  Gibbons  v.  Ogden,  6: 23,  and  to 
Brown  v.  Maryland.  0: 878. 

As  to  tonnage  tax,  see  note  to  Inman  88.  Co.  ▼• 
Tinker,  24:118. 

As  to  interstcLUeommeree:  reTulatUm  of:  powered 
Congress;  how  far  exciusixfc,  sec  note  to  Olouoester 
Ferry  Co.  v.  Pennsylvania.  29: 158. 

Auto  power  of  Congress  to  control  eommerct;  sCati 
statute  when  valid  as  t>einga  regulation  of  eommeres: 
drummers:  vessels:  raUwaus;  telegraph  companies; 
state  tax  on  commerce,  when  invottd,  see  note  to 
Harmon  v.  Chicago,  87:  tlA. 
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H  No  state  can  }evy  a  tax  on  interstate  commerce 
Id  any  form,  wbotbcr  by  way  of  duties  laid  on 
tlip  Iransportntion  of  tho  subjects  of  that  com- 
mjTce.  or  on  i  lie  receipt!*  derived  from  that  truns- 
porintion,  or  on  the  occupation  or  business  of 
cariyinif  it  on. 

[No.  902.1 
Submitted  Jan,  6,   ISH-    Decided  AprU  SO, 

1894. 

IN  ERROR  to  the  Supreme  Court  of  the 
Slnie  of  Pennsylvania,  to  review  a  judg- 
ment of  that  court,  afllrroiixr  the  jud(^meDt  of 
the  court  of  common  pleas  of  Crawford  county. 
Id  that  slate,  seDtenoing  J.  W.  BieoDan  to  pay 
a  fine  of  $25,  and  costs  for  the  violation  oi  an 
oidinance  imposiopa  tax  for  u  license  for  solic- 
it in  ••  orders  for  and  selling  goods  in  the  city 
of  Titusville.  lienrsed,  and  ease  remandtd 
for  ju  rther  proceeding. 

Statement  by  Mr.  Justice  Brewert 
On  May  12.  1890.  plaintiff  in  error  was 
convicted  in  the  court  of  the  city  recorder 
of  the  city  of  Titusville,  Pennsylvania,  of  a 
violation  of  an  ordinance,  entitled  "An  or- 
dinance to  provide  for  the  levy  and  collec- 
tion for  general  revenue  purr>oses  of  annual 
license  tuxes  in  the  city  of  Titusville,*'  and 
sentenced  to  pay  a  fine  of  $25  and  costs. 
Prom  that  sentence  he  appealed  to  the  court 
of  common  pleas  of  Crawford  county.  In 
that  court  the  case  was  tried  u{jon  the  follow- 
iDg  agreed  statement  of  facts : 
•*1.  J.  A.  Shepliard  is  a  manufacturer  of 

fdcture  frames  and  maker  of  portraits,  resid- 
nvr  in  Chicago,  in  the  state  of  Illinois,  of 
which  state  he  is  a  citizen  and  in  which  city 
he  h:is  his  manufactory  ami  place  of  business. 
290]  *"2.  In  the  prosecution  of  said  business 
he  employs  agents  who,  under  his  direction, 
solicit  ortlers  for  pictures  and  picture  frames 
in  the  state  of  Pennsylvania  and  in  other 
states  of  the  Union,  by  going  personally  to 
residents  and  citizens  of  said  state  of  Penn- 
sylvania and  other  states  and  exhibiting 
samples  of  his  pictures  and  frames,  going' 
when  necessary,  from  house  to  house  in  said 
state  of  Pennsylvania  and  other  states. 

**3.  The  defendant,  J,  W.  Brcnnan,  was 
an  asrcnt  of  the  said  J.  A.  Shephard,  em- 
ployed by  him  to  travel  and  solicit  orders 
for  said  pictures  and  frames  in  the  manner 
stated,  upon  a  salary  and  also  upcm  commis- 
sion upon  the  amount  of  his  sales,  at  the  time 
of  his  arrest.  May  25,  1880.  upon  a  warrant 
issued  by  the  authorities  of  the  city  of  Titus- 
ville, in  the  state  of  Pennsylvania. 

•*4.  Upon  receiving  orders  for  pictures  and 
picture  frames,  the  agents  of  the  said  J.  A. 
Shephard  forwarded  the  same  to  him  at 
Chicago,  in  the  state  of  Illinois,  where  the 
giKxls  were  made,  and  from  there  shipped  by 
said  J.  A.  Sliephard  to  the  purchasers  in 
Titusville,  in  the  state  of  Pennsylvania,  by 
railroad  freight  and  express,  and  the  price 
of  said  goods  was  collected  and  forwarded  by 
the  express  companies  and  sometimes  by  the 
agents  to  said  Shephard,  at  Chicago,  in  the 
state  of  Illinois.  J.  W.  Brennan,  the  agent 
employed  by  J.  A.  Shephard,  was  engaged 
in  conducting  the  business  in  the  manner 
stated  at  the  time  of  his  arrest.  May  25,  1889. 
The  said  J.  W.  Breimaa,  at  the  time  of  his 

720 


arrest  and  before,  had  not  been  otherwise 
employed  than  as  stated,  and  was  acting 
solely  for  the  said  Shephard. 

**5.  The  city  of  Titusville  had  enacted  an 
ordinance,  in  force  at  the  date  of  tlie  arrest 
of  said  J.  W.  Brennan,  which  in  the  12th 
section  thereof  provides  in  words  and  figures 
as  follows: 

***That  all  persons  canvassing  or  soliciting 
within  said  city  orders  for  goods,  books, 
paintings,  wares,  or  merchandise  of  any 
kind,  or  persons  delivering  such  articles  un- 
der orders  so  obtained  or  solicited,  shall  be 
required  to  procure  from  the  mayor  a  license 
to  transact  said  business,  and  shall  pay  to  the 
said  treasurer  therefor  the  following  sums. ac- 
cording to  the*  time  for  which  said  li-  [291 
cense  shall  be  granted,  viz :  For  one  day,  one 
dollar  and  fifty  ceuts;  one  week,  $5. 00;' three 
mouths,  $10.00;  one  year,  twenty-five  dol- 
lars; provided,  that  the  provisions  of  this 
ordinance  shall  not  apply  to  persons  selling 
by  sample  to  manufacturers  or  licensed  mer- 
chants or  dealers  residing  and  doing  business 
in  said  city. ' 

"And  the  said  ordinance  further  provides, 
in  the  18th  section  thereof,  as  follows: 

"'That  any  person  or  persons  failing  to 
obtain  a  license  as  required  by  this  ordinance 
shall,  upon  conviction  thereof  l)efore  any 
magistrate,  alderman,  or  justice  of  the  peace 
of  ^did  city,  forfeit  and  pay  a  fine  not  exceed- 
ing one  hundred  dollars,  nor  less  than  the 
amount  required  for  a  license  to  such  person 
or  persons,  together  with  twenty  per  cent 
added  as  a  penalty,  with  costs  of  suit;  and 
in  default  of  payment  thereof  shall  undergo 
a  confinement  in  the  city  or  county  pris<m 
for  a  period  not  exceeding  ninety  days,  or 
perform  hard  labor  on  the  streets  or  elsewhere 
m  said  city  not  exceeding  such  period.' 

"6.  At  the  time  of  his  arrest  the  defendant 
Brennan  was  not  and  had  not  been  selling  by 
sample  to  manufacturers  or  licensed  mer- 
chants or  dealers  residing  in  said  cHj  of 
Titusville,  and  was  not,  within  the  provision 
of  the  12th  section  of  said  ordinance,  solicit- 
ing to  such  excepted  pei*sons. 

**7.  The  defendant,  J.  \V.  Brennan,  at  the 
time  of  his  arrest  had  not  obtained  a  license 
as  required  by  said  ordinance,  and  had  siot 
paid  to  the  treasurer  of  the  city  of  Titusville 
the  license  fee  provided  by  said  ordinance. 

"8.  The  defendant  was  arrested,  tried,  con- 
victed, and  sentcna3d  to  pay  a  fine  of  $25 
and  costs  of  suit  under  saia  ordinance,  on  the 
29th  day  of  May,  1889,  before  W.  M.  Dame, 
city  recorder  of  the  citv  of  Titusville. 

"If  the  court  should  be  of  opinion  upon 
the  facts  stated  that  the  defendant,  J.  VV. 
Brennan,  was  liable  to  take  out  a  license  and 
pay  the  license  fee  provided  by  said  ordi- 
nance, then  judgment  to  be  entered  for  the 
plaintiff,  the  city  of  Titusville,  for  $25  and 
costs  of  suit.  If  the  court  should  be  of  opin- 
ion that  said  Brennan  was  not  so  liable  then 
judgment  to  be  entered  for  the  defendant, 
with  costs  of  suit.  ** 

*Upon  these  facts,  on  May  20,  that  r202 
court  entered  judgment  against  him  for  $25 
and  costs.  From  that  judgment  he  appealed 
to  the  supreme  court  of  the  state,  which  court, 
on  October  6,  1891,  afllrmed  the  judgment 
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Thereupon  be  sued  out  a  writ  of  error  from 
ibis  court. 

Mr.  Roger  Sherman,  for  plaintiff  in 
error: 

Until  the  sale  has  been  completed  in  the 
Ftate  to  which  the  article  has  been  imported, 
and  it  has  thereby  become  mingled  in  the  com- 
mon mass  of  property  within  that  state,  there 
exists  no  power  in  the  state,  nor  in  any  of  hor 
municipalities,  to  interfere,  by  any  action  with 
the  free  exportation  of  the  commodity. 

Rolbinx  V.  8hetbif  Covntt/  Taxing  Disi.  190 
U.  S.  407  (SO:  G07),  1  Inters.  Com.  Rep.  46; 
Leisu  ▼.  Hardin,  135  U.  8.  100  (84:128),  8 
Inters.  Com.  Rep.  86. 

The  business  carried  on  was  strictly  within 
the  rule  prohibiting  state  or  municipal  inter- 
ference. 

A  slate  cannot  impose  taxes  upon  persons 
pa^^sing  through  the  slate,  or  cominsr  into  it 
merely  for  a  temporary  purpose,  especially 
if  connected  with  interstate  or  foreign  com- 
merce. 

Rather rnel  ▼.  Meiferle,  3  Inters.  Com.  Rep. 
815.  0  L.  R.  A.  806.  186  Pa.  2.')0-256 

This  was  an  indirect  tax  upon  Mr.  tibcp- 
hard's  business  and  property. 

Wcltoa  V.  Missouri,  01  U.  S.  275  (23:347); 
Walling  y.  Michigan,  116  U.  S.  446  (29:601); 
MrCall  ▼.  California,  186  U.  8.  104(84:301), 
8  Inters.  Com.  Rep.  IHl;  Minnesota  v.  Barber, 
186  U.  8.  814  (84:  455),  3  Inters.  Com.  Rep. 
185;  Patterson  y.  Kentucky,  07  U.  8.  501  <24: 
1115);  Crowiey  ▼.  Christensen ,  I'M  U.  8.  H6  (84: 
620);  Brimmer  v.  Hebman,  188  U.  8.  78  (84: 
862),  8  Inters.  Com.  Rep.  485. 

Mr,  George  A.  Chase»  for  defendant  in 
error: 

All  rights  are  held  labject  to  the  police 
power  of  the  state. 

Boston  Beer  Co.  T.  Massachusetts,  97  U.  8. 
25(24:089.) 

The  police  power  extends  to  the  protection 
of  the  lives,  health  and  property  of  the  citizens, 
and  to  the  preservation  of  good  order  and  the 
public  morals.  The  ler^islature  cannot,  by 
any  contract,  divest  iiself  of  the  power  to  pro- 
vide for  these  ot)jecls. 

Barbier  y.  Connolly,  118  U.  8.  27  (28:923). 

The  14th  Amendment  was  not  designed  to 
interfere  with  the  power  of  the  state,  some- 
times termed  its  "police  power."  to  prescribe 
regulations  to  promote  the  health,  peace, 
morals,  education  and  good  order  of  the  peo- 
ple, and  to  legislate  so  as  to  increase  the  in- 
dustries of  the  state,  develop  its  resources  and 
add  to  its  wealth  and  prospeiitv. 

JIai,es  Y.  Mii'souri,  120  U.  8.  68  (80:  578^; 
Powell  V.  Pent.sylrania,  127  U.  8.  6^8  (82:253  ; 
MunnY,  Illinois.  04  U.  8.  113  (24:77);  Pull 
man  I'olace  Car  Co,  v.  PevnsiJranin.  141  U. 
8.  i8  (35:  618),  8  Inters.  Com.  Rep.  505. 

The  authority  of  the  states  over  commerce 
not  wholly  internal,  particularly  in  res^peci  to 
the  polire  |x)\ver,  and  their  power  to  lax  the 
subjects  of  interstate  commerce  is  evidenced 
by  the  recent  decisions  of  this  court  in  several 
in»portant  cases. 

Maine  v.  Crand  Trunk  R,  Co,  142  U.  8  217 
(35:994),  3  Inters.  Com.  Rep.  807;  Phitadel 

fhin  d-  S.  Mail  S8,  Co.  v.  Pennsf/lvania,  1'42  U. 
.  826  (80: 12oO);  Earn  JSilver  Min.  Co,  ▼.  New 
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York,  143  U.  S.  805  (36:  104).  4  Inters.  Com. 
Rep.  57;  Budd  v.  Aew  York,  143  U.  8.  517  (86; 
247).  4  Inters.  Com.  Rep.  45. 

The  fee  required  to  be  paid  by  the  ordinance 
under  which  this  suit  originated  is  not  a  tax, 
in  the  common  acceptance  of  that  term,  but  a 
license  fee. 

Conley.  Taxn.  886;  Burroughs.  Taxn.  §  79; 
Cooley,  Const.  Lim.  202,  and  i.ote. 

If  it  be  n  license  fee  or  license  tax  it  cannot 
be  a  regulation  oJ  commerce. 

License  Tax  (V/avj?.  73  U.  8.  6  Wall.  471  (18: 
500):  OsborM  v.  Mobile,  88  U.  8.  16  Wall.  479 
(31: 470);  W'ardY.  Maryland,  79  U.  8.  12  Wall. 
418  (20:  449). 

It  is  competent  for  the  legislature  to  grant 
0  city  or  town  power  to  require  the  payment 
of  money  as  the  condition  of  exercising  par- 
ticular employment.  This  is  not  in  the  nature 
of  a  tax  which  must  be  t^eneral,  but  of  an  ex- 
cise on  special  vocalioTis. 

Dill.  Mun.  Corp.  (4th  ed.)  §  857,  note  8  and 
casi-s  cited. 

This  power  is  recognized  and  affirmed  bj 
the  supreme  court  of  Pennsylvania  in  several 
cases. 

Warren  Borough  v.  Oeer,  117  Pa.  207;  Cmn, 
V.  Gardner,  7  L.  R.  A.  666,  188  Pa.  284; 
Tiinsnlle  Y.  Brennan,  14  L.  R  A.  100,  143 
Pa.  642. 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court : 

The  question  in  this  case  is  whether  a  man- 
ufacturer of  goods,  which  are  unquestionably 
legitimate  subjects  of  commerce,  who  carries 
on  his  business  of  manufacturing  in  one  state 
*can  send  an  agent  into  another  state  [2SI8 
to  solicit  orders  for  the  products  of  his  man- 
ufactory without  paying  to  the  latter  state  a 
tax  for  the  privilege  of  thus  trying  to  sell 
his  goods. 

It  is  true,  in  the  present  case,  the  tax  is 
imposed  only  for  selling  to  persons  other 
than  manufacturers  and  licensed  merchants; 
but  if  the  state  can  tax  for  the  privilege  of 
selling  to  one  class  it  can  for  selling  to  an- 
other, or  to  all.  In  either  case  it  is  a  restric- 
tion on  the  right  to  sell,  and  a  burden  on 
lawful  commerce  between  the  citizens  of  two 
states.  It  is  as  much  a  burden  upon  com- 
merce to  tax  for  the  privilege  of  selling  to 
a  minister  as  it  is  for  that  of  selling  to  a 
merchant.  It  is  true,  also,  that  the  tax  im- 
posed is  for  selling  in  a  particular  manner, 
but  a  regulation  as  to  the  manner  of  sale, 
whether  by  sample  or  not,  whether  by  ex- 
hibiting samples  at  a  store  or  at  a  dwelling 
house.  IS  surely  a  regulation  of  commerc^e. 
It  must  be  borne  in  mind  that  the  ginnls 
which  the  defendant  was  engaged  in  selling, 
to  wit,  pictures  and  |>icturi'S  frames,  are 
open  to  no  condemnation,  and  aro  unchal- 
lenged subjects  of  commerce.  There  is  no 
ch:irge  of  dealing  in  obscene  or  indecent 
pictures,  or  that  tlie  pictures,  or  the  frMm,.»R, 
were  in  any  manner  clangcrons  to  the  health, 
morals,  or  general  welfare  of  the  community. 
It  must  also  be  borne  in  mind  that  the  ordi- 
nance is  not  one  designed  to  protect  fiom  im- 
position and  wrong  either  minors,  hubitual 
drunkards,  or  persons  under  any  <  ther  attlic- 
tiou  or  disabilitr.    There  if  no  discrimina- 
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lion  except  between  manufacturers  and  li- 
censed merchants  on  the  one  hand,  and  the 
rest  of  the  community  on  the  other,  and  unless 
it  be  a  matter  of  Just  police  regulation  to  tax 
for  the  privilege  of  selling  to  manufacturers 
and  merchants  it  cannot  be  to  tax  for  the 
privilege  of  selling  to  the  rest  of  the  commu- 
nity. The  same  observation  may  also  be  made 
in  rc>pr'(rt  to  the  places  and  manner  in  which 
the  sales  were  charged  to  have  been  made. 
It  is  as  much  within  the  scope  of  the  police 
power  to  restrain  pnrties  from  going  to  a 
store  or  manufnctory  as  from  going  to  a 
dwelling-house  for  the  purposes  of  making 
a  sale.  We  do  not  mean  to  sny  that  none  of 
these  matters  to  which  we  have  referred  are 
299]  *within  the  reach  of  the  police  power ; 
but  simply  that  the  conditions  on  the  one  side 
are  no  more  within  its  reach  than  those  on 
the  other,  so  that  if,  under  the  excuse  of  an 
exercise  of  the  police  power,  this  ordinance 
can  be  sustained,  and  sales  in  the  manner 
therein  named  be  restricted,  by  an  equally 
legitimate  exercise  of  that  power  almost  any 
•ale  could  be  prevented. 

But  again,  this  license  does  not  purport 
to  be  exacted  in  the  exercise  of  the  police 
but  rather  of  the  taxing  power.  The  statute 
under  which  the  ordinance  in  question  was 
passed  is  found  in  I^iws  of  Pennsylvania, 
1874,  pages  230  to  271.  Clause  4  of  section 
90.  page  230,  grants  authority  "*  to  levy  and 
collect  license  tax  on  .  .  .  hawkers, 
peddlers,  .  .  .  merchants  of  all  kinds, 
.     .     .    and  regulate  the  same  by  ordinance.  '* 

The  ordinance  itself  is  entitled  ^'An  ordi- 
nance to  provide  for  the  levy  and  collection 
for  general  revenue  purposes  of  annual  li- 
cense taxes  in  the  city  of  Titusville,"  and 
the  special  section  requires  a  license  for 
transacting  business,  the  license  being  graded 
in  amount  by  the  time  for  which  it  is  ob- 
tained. This  license,  therefore,  the  failure 
to  take  out  which  is  the  offense  complained 
of,  and  for  which  defendant  was  sentenced, 
is  a  license  for  "general  revenue  purposes" 
within  the  very  declarations  of  the  ordinance. 
Even  if  those  declarations  had  been  the  re- 
verse, and  the  license  in  terms  been  declared 
to  be  exacted  as  a  police  regulation,  that 
would  not  conclude  this  question,  for  what- 
eTer  may  be  the  reason  given  to  justify,  or 
the  power  invoked  to  sustain  the  act  of  the 
state,  if  that  act  is  one  which  trenches  di- 
rectly upon  that  which  is  within  the  exclu- 
sive jurisdiction  of  the  national  government, 
it  cannot  be  sustained.  Thus,  in  li^ew  Or- 
leant  Gag  Light  Co.  v.  Louisiana  Light  <£  H. 
P.  &  Mfg.  Co.  116  U.  S.  650,  661  [20:  616, 
5201,  this  court,  by  Mr.  Justice  Harlan,  said  : 

** Definitions  of  the  police  power  must, 
however,  be  taken,  subject  to  the  condition 
that  the  state  cannot,  in  its  exercise,  for  any 
purpose  whatever,  encroach  upon  the  powers 
of  the  general  government,  or  rights  granted 
or  secured  by  the  supreme  law  of  the  land. 
**  Illustrations  of  interference  with  the  right- 
ful authority  of  the  general  government  bv 
state  legislation  which  was  ^defended  [300 
upon  the  ground  that  it  was  enacted  under  the 
police  power,  are  found  in  cases  where  enact- 
ments concerning  the  introduction  of  foreign 
paupers,  convicts,  and  diseased  persons,  were 
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held  to  be  unconstitutional,  as  conflicting, 
by  their  necessary  operation  and  effect,  with 
the  paramount  authority  of  Congress  to  reg- 
ulate commerce  with  foreign  nations,  and 
among  the  several  states.  In  Henderson  t. 
WicMiam,  02  U.  S.  250  [28:  543J.  the  court, 
speaking  by  Mr.  Justice  Miller,  while  declin- 
ing to  decide  whether  in  the  absence  of  ac- 
tion by  Congress,  the  states  can,  or  how  far 
they  may,  by  appropriate  legislation  protect 
themselves  against  actual  paupers,  vagrants, 
criminals,  and  diseased  persons,  arriving 
from  foreign  countries,  said,  that  no  defini- 
tion of  the  police  power,  and  'no  urgency 
for  its  use  can  authorize  a  state  to  e.xercise  ft 
in  regard  to  a  subject-matter  which  has  been 
confided  exclusively  to  the  discretion  of  C<m- 

fress  by  the  Constitution.'  (p.  271.)  Chy 
ung  V.  Freeman,  02  U.  8.  275  [23:  550J. 
And  in  EanniM  cfc  St.  J.  R.  Co.  v.  Ilusen, 
05  U.  S.  465  [?4:  527],  Mr.  Justice  Strong, 
delivering  the  opinion  of  the  court  said  that 
'the  police  power  of  a  state  cannot  obstruct 
foreign  commerce  or  interstate  commerce  be- 
yond the  necessity  for  its  exercise ;  and, 
under  color  of  it,  objects  not  within  its  scope 
cannot  be  secured  at  the  expense  of  the  pro- 
tection afforded  by  the  Federal  Constitu- 
tion. •  " 

In  Walling  v.  Michigan,  116  U.  8.  446,  460 
[20:  601,  605],  in  the  opinion  delivered  by 
jfr.  Justice  Bradley,  it  was  said  :  "The  po- 
lice power  cannot  be  set  up  to  control  the  in- 
hibitions of  the  Federal  Constitution,  or  the 
powers  of  the  United  States  government 
created  thereby." 

In  Leisy  v.  ITnrdin,  185  U.  S.  100,  108 
[34 :  128,  132].  3  Inters.  Com.  Rep.  86,  Mr. 
Chief  Justice  Fuller  commenced  the  opinion 
of  the  court  with  this  general  statement  of 
the  law  applicable  to  (questions  of  this  kind : 

"The  power  vested  m  Congress  'to  regu- 
late commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  Indian 
tribes,  *  is  the  power  to  prescribe  the  rule  by 
which  that  commerce  is  to  be  governed,  and 
is  a  power  complete  in  itself,  acknowledging 
no  limitations  other  than  those  prescribed  in 
the  Constitution.  It  is  coextensive  with  the 
subject  on  which  it  acts  and  cannot  be  stopped 
at  the  external  'boundary  of  a  state.  [301 
but  must  enter  its  interior  and  must  be  ca- 
pable of  authorizing  the  disposition  of  those 
articles  which  it  introduces,  so  that  they  may 
become  mingled  with  the  common  mass  of 

Property  within  the  territorv  entered.  Gib- 
ms  V.  Ogden.  22  U.  S.  0  Wheat.  1  [6:  28] ; 
Brown  v.  Maryland,  35  U.  8.  12  Wheat.  419 
[6:  678]. 

''And  while,  by  virtue  of  its  jurisdiction 
over  persons  and  property  within  its  limits, 
a  state  may  provide  for  the  security  of  the 
lives,  limbs,  health  and  comfort  of  persons 
and  the  protection  of  property  so  situated, 
yet  a  subject- matter  which  has  been  confided 
exclusivelv  to  Congress  by  the  Constitution 
is  not  witfiin  the  jurisdiction  of  the  police 
power  of  the  state,  unless  placed  there  bj 
congressional  action." 

And.  in  the  still  later  case  of  Cruieher  T. 
Kentucky,  141  U.  S.  47,  50  [35 :  640,  6531, 
Mr.  Justice  Bradley  referred  to  the  matter  iB 
these  words: 

loS  U.S. 


1898. 


BBBifHAjr  y.  CiTT  or  Titusvills. 


aOl-804 


*'But  the  main  argument  in  support  of  the 
decision  of  the  court  of  appeals  is  that  the 
act  in  question  is  essential Ij  a  regulation 
made  in  the  fair  exercise  of  the  police  power 
of  the  state.  But  it  docs  not  follow  that 
eyerything  which  the  legislature  of  a  state 
may  deem  essential  for  the  good  onler  of  so- 
ciety and  the  well-being  of  its  citizens  can 
be  set  up  against  the  exclusive  power  of 
Congress  to  regulate  the  operations  of  foreign 
and  interstate  commerce." 

So  in  the  case  of  Minnesota  y.  Barber,  186 
U.  S.  318  [34:  455].  Sinters.  Com.  Rep.  185. 
in  which  a  law  of  the  state  of  Minnesota, 
ostensibly  a  law  for  inspection  of  meats,  was 
declared  unconstitutional,  the  court  distin- 

guishcd  in  the  opinion  by  Mr,  Justice  Harlan 
etween  that  which  is  mere  inspection  and 
in  the  legitimate  exercise  of  the  police  power, 
and  that  which,  under  the  guise  of  inspec- 
tion, is  a  direct  burden  upon  and  obstruction 
to  interstate  commerce.  Very  similar  to  this 
was  the  case  of  Brimmer  y.  Rebman,  138  U. 
8.  78  [34:  863],  3  Inters.  Com.  Rep.  485,  in 
which  also  an  inspection  statute  of  the  state 
of  Virginia  was  set  aside  for  the  same  reason. 
Because  a  license  may  be  required  in  the 
exercise  of  the  police  power  it  does  not  fol- 
low that  every  license  rests  for  its  yalidity 
upon  such  police  power.  A  state  ma^  legit- 
imately make  a  license  for  the  privilege  of 
doing  a  business  one  means  of  taxation,  and 
that  such  was  the  purpose  of  this  ordinance 
302]  *i8  obvious,  not  merely  from  the  fact 
that  in  the  title  it  is  declared  to  be  for  "  gen- 
eral revenue  purposes,  **  but  also  from  the  fur- 
ther fact  that, so  far  as  we  are  informed  by  any 
quotations  from  or  references  to  any  part  of 
the  ordinance,  there  is  no  provision  for  any 
supervision,  control,  or  regulation  of  any 
business  for  which  by  the  ordinance  a  li- 
cense is  required.  In  other  words,  so  far  as 
this  record  discloses,  this  ordinance  sought 
simply  to  make  the  various  classes  of  busi- 
ness named  therein  pay  a  certain  tax  for  the 
general  revenue  of  the  city. 

Even  if  it  be  that  we  are  concluded  by  the 
opinion  of  the  supreme  court  of  the  state 
that  this  ordinance  was  enacted  in  the  exer- 
cise of  the  police  power,  we  are  still  con- 
fronted with  the  difficult  question  as  to  how 
far  an  act  held  to  be  a  police  regulation,  but 
which  in  fact  affects  interstate  commerce, 
can  be  sustained.  It  is  undoubtedly  true 
that  there  are  many  police  regulations  which 
do  affect  interstate  commerce,  but  which  have 
been  and  will  be  sustained  as  clearlj  within 
the  power  of  the  state ;  but  we  think  it  must 
be  considered,  in  view  of  a  long  line  of  de- 
cisions, that  it  is  settled  that  nothing  which 
is  a  direct  burden  upon  interstate  commerce 
am  be  imposed  by  tne  state  without  the  as- 
sent of  Congress,  and  that  the  silence  of  Con- 
gress in  re8i>ect  to  any  matter  of  interstate 
commerce  is  equivalent  to  a  declaration  on 
its  part  that  it  should  be  absolutely  free. 

That  this  license  tax  is  a  direct  burden  on 
interstate  commerce  is  not  open  to  question. 
In  the  early  and  leading_case  of  Brown  y. 
Maryland.  85  U.  8.  12  Wheat.  419,  444  [6 : 
978,  687],  in  which  a  state  law  requiring  an 
importer  to  take  out  a  license  and  pay  $50 
before  he  should  be  permitted  to  sell  a  pack- 


a^e  of  imported  goods,  was  adjudged  in  con- 
flict with  the  commerce  clause  in  the  national 
Constitution.     CfneY  Jitstice  MatsUhW  said: 

"But  if  it  should  be  proved  that  a  duty  on 
the  article  itself  would  be  repugnant  to  the 
Constitution,  it  is  still  argueid  that  this  is 
not  a  tax  upon  the  article,  but  on  the  person. 
The  state,  it  is  said,  may  tax  occupations, 
and  this  is  nothing  more. 

"It  is  impossible  to  conceal  from  ourselves 
that  this  is  varying  the  form  without  vary- 
ing the  substunce.  It  is  treating  a  prohibi- 
tion which  is  general,  as  if  it  wore  confined  to 
a*  particular  mode  of  doing  the  forbid-  [*(03 
den  thing.  All  must  perceive  that  a  tax  on  the 
sale  of  an  article,  imported  only  for  sale,  is 
a  tax  on  the  article  itself.  .  .  .  8o  a  tax 
on  the  occupation  of  an  importer  is,  in  like 
manner,  a  tax  on  importation.  It  must  add 
to  the  price  of  the  article,  and  be  paid  by 
the  consumer,  or  by  the  importer  hilns('l.^  in 
like  manner  as  a  direct  duty  on  the  article 
itself  would  be  made." 

In  Wtlton  y.  ^Missouri,  91  U.  S.  275,  278 
[23:  347,  348],  Mr.  ,1n»t,W  Field  said: 

"Where  the  business  or  oecupation  consists 
in  the  sale  of  goods,  thc^  license  tax  required 
for  its  pursuit  is  in  effect  a  tax  upon  the 
goods  themselves." 

In  Leloup  y.  MobiU,  127  U.  S.  640,  645 
[32:  811,  818],  2  Inters.  Com.  Rep.  134.  are 
these  words  from  Mr.  Justice  Bradley  : 

"Of  course,  the  exaction  of  a  license  tax 
as  a  condition  of  doin^  any  particular  busi- 
ness, is  a  tax  on  the  occupation ;  and  a  tax  on 
the  occupation  of  doinc  a  business  is  surely 
a  tax  on  the  business." 

It  is  clear,  therefore,  that  this  license  tax 
is  not  a  mere  police  regulation,  simply  in- 
conveniencing one  engaged  in  interstate  com- 
merce, and  so  only  indirectly  affecting  the 
business,  but  is  a  direct  charge  and  burden 
upon  that  business;  and  if  a  state  may  law- 
fully exact  it  it  may  increase  the  amount  of 
the  exaction  until  all  interstate  commerce  in 
this  mode  ceases  to  be  possible.  And  not- 
withstanding the  fact  that  the  regulation  of 
interstate  commerce  is  committed  by  the  Con- 
stitution to  the  United  States,  the  state  is 
enabled  to  say  that  it  shall  not  be  carried  on 
in  this  way,  and  to  that  extent  to  regulate 
it. 

These  questions  of  interference  by  state 
regulations  with  interstate  commerce  have 
been  frequently  before  this  court,  and  it  may 
not  be  unwise  to  examine  a  few  of  them. 
Wdion  y.  Missoun,  91  U.  8.  276  [23 :  347]. 
presented  these  facts :  Welton  was  indicted 
and  convicted  for  acting  as  a  peddler  under 
a  statute  defining  a  peddler  to  be  one  "goins^ 
from  place  to  place  to  sell"  goods  not  the 
growth,  produce,  or  manufacture  of  the  state, 
and  prohibiting  any  one  from  peddling  with- 
out a  license.  The  conviction  was  set  aside 
by  this  court.  *It  is  true  that  the  case  [304 
turned  largely  upon  the  fact  of  discrimination 
between  proaucts  of  other  states  and  those  of 
Missouri,  but  nevertheless  the  decision  is  an 
adjudication  that  the  imposition  of  a  license 
tax  on  the  peddling  of  goods  is  a  regulation 
of  commerce. 

Bobbim  y.  Shelbv  County  Taxing  Diet,  120 
U.  8.  480  [80 :  604],  1  Inten.  Com.  Rep.  46, 
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w:is  H  case  closely  in  pi^iut.  Robbins  was 
,.i.;.r.|jrp,i  jn  Soliciting  in  the  city  of  Memphis, 
Tcnij.,  the  s.iles  of  irootls  for  a  Cincinnati 
firm,  cxliil)iting  sumpb's  for  t!ie  purpose  of 
elTecting  such  sale^,  iiis  employment  being 
tit.il  which  is  usually  denominated  that  of  a 
drummer.  This  business  was  declared  by  a 
statute  of  Teune<isee  to  be  a  i)rivilege  for 
which  a  lircnse  lax  was  required.  Robbins 
w.is  convicied  of  a  vi«)lation  of  that  statute. 


In  MeCall  f.  Cah'fornia,  136  U.  8.  104  [84 : 
301],  8  Inters.  Cora.  Rep.  181,  it  appeared 
that  McCall  was  an  agent  in  San  Francisco, 
California,  engaged  in  soliciting  business 
for  an  f^astern  railroad  corporation,  but  not 
engaged  in  selling  tickets  for  that  company, 
or  receiving,  or  paying  out,  money  on  its 
account,  yet  it  was  held  that  he  was  engaged 
in  interstate  commerce,  and  the  license  tax 
imposeii  upon  him  for  the  privilege  of  do- 


The  ^t:iiutc  m.ide  no  discrimitmtion  between    ing  such  busine:^s  was  unconstitutional.     Mr. 
those  who  repH'^ented  business  houses  out  ot\Juittice  Lamar,  reviewing  the  prior  cases  and 


the  state  and  those  representing  like  houses 
within  the  state.  There  was,  therefore,  no 
eitrnent  of  di>crimi nation  in  the  case,  but, 
neverih  l''ss,  the  conviction  was  set  a^^ide  by 
this  court  on  the  ground  that  wliatever  the 
state  mii^ht  see  tit  to  enact  with  reference  to 
a  license  tax  upon  those  who  acted  as  drum- 
mers for  houses  within  ti»e  state,  it  could 
D«»i  impose  upon  those  who  acted  as  drum- 
mers lor  bjisiniss  houses  outside  of  the  state 


replying  to  the  objection  that  this  only  in- 
directly affected  the  commerce  ot  the  road, 
said  (p.  Ill  [SUiJ])  : 

**Tlie  test  is,  was  this  business  a  part  of 
the  commerce  of  the  road?  Did  it  assist,  or 
was  it  carried  on  with  the  purpose  to  assist, 
in  increasing  the  amount  of  passenger  ttatlic 
on  the  road?  If  it  did,  the  power  to  tax  it 
involves  the  lessi  iiing  of  the  commerce  of 
the  road  to  an  extetir  commensurate  with  the 


(and  who  were,  therefore,  engaired  in  inter- 1  amount  of  busiii'ss  done  by  the  agent.** 
state  commerce)  any  burden  by  way  of  a  In  Crutrhr^r  v,  K  ntnrInj,\A\  U.  S.  47  [35: 
license  tax.  The  opinicm  by  \ff\  Juftfiiy  <Q\^],  an  act  of  the  state  of  Kentucky  which 
Bradlev  is  elab-.r.ite  and  enters  fully  into  a'  forbade  the  agent  of  an  express  company,  not 
discussion  of  the  question,  citing  many  au-  j  incorporated  by  the  laws  of  that  state.' from 


th<u'ities.  It  allirms  in  the  strongest  language 
the  exclusive  power  of  Conu:ress  over  Inter- 
state commerce;  that  its  failure  to  ni-ike  ex- 
press regci  lit  ions  indicates  its  will  that  the 

subject  siiall  be  left  free  from  any  restrictions  \  resented  was  po-sessed  of  an  actual  capital  of 
or  impositions,  and   that   wluiiever  may  be  i  at  least  *  1 50, 000,  was  held  to  be  a  regulation 


carrying  on  business  without  tirst  obtaining 
a  license  from  the*  state,  and.  as  pre-  fJiOll 
liminary  thereto,  that  he  should  satisfy  tlie 
auditor  of  the  state  that  the  company  lie  rep- 


the  extent  to  which  the  police  power  of  the 
state  CJin  go,  it  cannot  go  so  far  as  to  uphold 
any  regulations  directly  affecting  interstate 
commerce. 

In  the  case  of  Lrhnp  ▼.  3folnfc  127  U.  S. 
640   [32:   811],  2  Inters.  Com.  Rep.  134,  a 


of  commerce  and  invalid.     Mr.  Ju»t/o:  Brail- 
ley,  speaking  for  tlie  court,  observed  (p.  61 


^'^^1 


he  character  r»f  police  regulation, 
claimed  for  tlie  requirements  of  the  statute 
in  question,  is  certainly  not  such  us  at  give 


license  tax  sought  to  be  imposed  by  the  state   them  a  controlling  force  over  tiie  regulations 


upon  a  telegraph  company  engaged  in  inter- 
state commerce,  was  declared  beyond  the 
powers  of  the  state. 

Afiher  V.  Te.m8,  128  U.  8.  129  [32:  368], 
2  Inters.  Com.  Rep. 241.  In  that  case,  a  stat- 
ute re(|Uiring  from  "every  connnercial  trav- 
305 1  eler.  drummer,  salcMiian. *or  solicitor  of 
trade,  by  sample  or  otherwise,  an  annual 
occupation  tax  of  ^35**  was  declared  inoper 


ativc  so  far  as  it  alTccted  one  soliciting  or-    state  regulation,  can  be  imposed  upon  inter- 


of  interstate  commerce  which  may  have  been 
expressly  or  impliedly  adopted  by  Congress, 
or  such  as  to  exempt  them  from  nullity  when 
repugnant  to  the  exclusive  power  given  to 
Congress  in  relation  to  that  commerce.  This 
is  abundantly  shown  by  the  decisions  to 
which  we  have  already  referred,  which  are 
clear  to  the  effect  that  neither  licenses  nor  in- 
direct taxation  of  any  kind,  nor  any  system  of 


ders  for  a  business  house  in  another  state, 
and  the  case  of  Wthbins  v.  Shflhif  County  I'ax- 
infj  Dint,  was  expressly  reattirmed. 

The  same  doctrine  was  applied  in  Stouten- 
burnh  V.  Iletuiifk,  129  U.  S.  141  [32:  (Mil], 
to  tlie  case  of  an  aijent  of  a  Marvland  busi- 


state  any  more  than  upon  foreign  commerce; 
and  that  all  acts  of  legislation  producing  any 
such  result  are,  to  that  extent,  unconstitu- 
tional and  void.** 

Within  the  reasoning  of  these  cases  it  must 
be  held  that  the  license  tax  im|)0sed  upon  the 


ness  hou<e  solicitinsr  orders  in  the   District   defendant  was  a  direct  burden  on   interstate 


of  Columbia  without  having  taken  out  a  li- 
cense tliere  as  required  by  nn  act  of  the  leg- 
IslMtive  as^eml)lv  r)f  the  District  of  Columbia, 
ill    /.f/nff   V.   Slichi'inn.  135   U.   S.    101.   16G 


comnujrce.  and   was,    therefore,    beyond  the 
power  of  the  state. 

The  case  of  Fick^cn  ▼.  Shclhy  County  Taxing 
Did.   145   U.  S.  1  (36:  601],  4  Inters.  Cora. 


[31:  150.  153],  3  Inters.  Com.   Rep.   143,   it '  Rep.  79.  is  no  departure  from  the  rule  of  de 


w;is  «aid  : 

*'  We  have  repeatedly  held  that  no  state 
has  tlie  right  to  lay  a  tax  on  interstate  com- 
nn  rce  in  anv  form.  wh(»ther  bv  wav  of  duties 
laitl  on  the  trausj)ortat;(»n  of  the  suiijects  of 
that  commerce,  or  on  the  receipts  derived 
from  that  tran^^porfation.  or  on  the  oecjipation 
or  business  of  cjirrying  it  on  for  the  reason 
tint  such  taxation  is  a  burden  on  that  com- 
miTce.  and  amounts  to  a  regulation  of  it, 
which  belongs  solely  to  Congress.*' 
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cision  so  tirmly  established  by  the  prior  cases. 
At  least,  no  departure  was  intended,  though 
as  shown  bv  the  division  in  the  court,  and  by 
the  dissenting  opinion  of  Mr.  Ju»fi<'e  Harlan, 
the  case  was  near  the  boundary  line  of  the 
state's  power.  In  that  case  the  plaintiffs  were 
in  a  general  commission  business,  not  acting 
for  any  particular  firm  witliin  or  witliout  the 
state.  Of  the  power  of  a  .state  to  impose  a 
license  tax  upon  such  a  general  business  il -ere 
can  be  no  question.     Tiie  license  requireti  by 
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the  stftfute  was  %^0  per  annum,  plus  .10  on 
every  $100  of  ca  pi  till  in  vested,  or,  if  no 
capita)  ^aa  investeil,  2^  percent  on  tlie  gross 
yearly  commissions,  ami  at  the  time  of  taking 
ont  tiie  license  the  licensees  were  requited  to 
give  bond  to  make  return  and  pay  such  2^  per 
cent  at  the  end  of  the  year.  The  plaintiffs, 
for  the  year  1887,  paid  each  the  sum  of  $50, 
ti071  and  having  no  capital,*executed  bonds 
for  the  return  and  payment  of  the  2^  per  cent. 
At  the  end  of  the  year  1887  they  failed  to  mnke 
such  return  and  payment,  and  the  authorities 
refused  to  issue  new  licenses  for  the  succeed- 
ing ^ear  until  that  was  done.  Plaintiffs'  con- 
tention was  that,  as  to  one  of  them,  all,  and 
as  to  the  others,  most,  of  their  commif^sions 
were  reoci  ved  on  sales  of  goods  forwarded  by 
Don-rcsident  parties.  On  that  ground  they 
refused  to  perform  the  stipulation  of  their 
bontls.  It  was  held  that  the  tax  was  an  en- 
tirety, and  was  not  affected  by  the  variable 
and  uilveutitious  results  of  business  fnmi  year 
to  year.  It  could  hardly  be  contended  that 
if  the  license  tax  exacted  in  advance  for  the 
privilege  of  engngtng  in  such  business  was 
a  fixed  sum,  a  party  paying  the  tax  could, 
on  a  failure  to  secure  and  do  any  business, 
recover  the  tax  so  paid,  for  the  tax  is  not  for 
the  business  done,  but  for  the  privilege  of 
engaging  in  business.  So,  when  the  plain- 
tins  ID  that  case  applied  for  their  licenses  at 
the  beginning  of  the  year  they  assumed  the 
whole  liability  imposed  by  the  state.  That 
all  of  it  was  not  paid  at  once  did  not  affect 
the  measure  of  liability.  Suppose  the  tax, 
a  tixed  sum,  had  been  payable  one  half  at  the 
commencement  and  the  other  half  at  the  close 
of  the  year,  would  it  be  thought  that,  having 
paid  the  tirst  half  at  the  commencement  of  the 
year,  they  could  resist  payment  of  the  second 
half  on  the  ground  that  half  of  their  com- 
missions were  received  on  goods  shipped  from 
outside  the  state?  In  other  words,  the  tax 
imposed  was  for  the  privilege  of  doing  a 
general  commission  business  within  the  state, 
and  whatever  were  the  results  pecuniarily  to 
the  licensees,  or  the  manner  in  which  they 
carried  on  business,  the  fact  remained  un- 
changed that  the  state  had,  for  a  stipulated 
price,  granted  them  this  privilege.  It  wns 
thought  by  a  majority  of  the  court  that  to 
release  them  from  the  obligations  of  their 
bonds  on  account  of  the  accidental  results  of 
the  year's  busine^  was  refining  too  much,  and 
that  the  plaintiffs  who  bad  sought  the  privi- 
lege of  engaging  in  a  general  business  should 
be  bound  by  the  contracts  which  they  had 
made  with  the  state  therefor.  In  the  opinion 
in  that  case,  by  the  Chief  Justice,  the  authori- 
ties which  are  referred  to  in  this  opinion,  were 
cited,  and  tlie  general  rule  was  announced 
308]  *a3  is  here  siateil.  We  only  refer  thus 
at  length  to  that  case  to  show  the  distinction 
bi'tween  it  and  this  ca^,  and  to  notice  that  in 
the  opinion  was  reafhrmed  the  proposition 
that  **no  state  can  levy  a  tax  on  interstate 
commerce  in  any  form,  whether  bv  way  of 
duties  laid  on  the  transportation  or  the  sub- 
j(cls  of  that  commerce,  or  on  the  receipts 
derived  from  that  transportation,  or  on  the 
occupation  or  business  of  carrying  it  on." 

F'>r  these  reasons  the  judgment  of  the  su- 
prf*me  court  of  the  state  of   Fennsylyania  is 
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I  reversed,  and  the  rase  remanded  for  furtlier 
pruceedingb  in  coulurmity  with  this  opiuiun. 


MORRIS  BLITZ.  Plff,  in  Err^ 

UNITED  STATES. 

(See  8.  C.  Reporter's  ed.  806  818.) 

Oro89  examination  of  vilneta — refusal  of  new 
tnol^  U,  K  Rev.  Stat,  %6511—iJidie(me7ttf&r 
tioht  tio n  of  h(  derai  »ta  t  u te—  certain  ty—  on$ 
covnt  may  refer  to  another — imprison inent — 
may  commence  after  expiration  of  another 
sentence, 

L  The  extent  to  which  a  crnra-examlnatlon  of  wft* 
nees  may  be  allowed  to  teot  bis  accuracy  or  credit 
blUty.  is  lurirely  subject  to  the  sound  discretion 
or  the  trial  court,  and  the  exercise  of  that  dis- 
cretion is  not  reviewable  upon  writ  of  emir« 
eepecially  where  the  questioo  asked  on  cross-ex- 
amination has  no  reference  to  any  matter  dis- 
closed on  the  ezamluation-to-chief. 

2.  The  refusal  of  a  court  of  the  United  States  to 
grant  a  new  trial  cannot  be  reviewed  upon  writ 
of  error. 

8.  An  indictment  under  U.  8.  Rev.  Stat.  I  8511  fo> 
knowingly  personatinir  and  voting  under  the 
name  of  another,  should  clearly  show  that  tb« 
accused  actually  voted  for  a  representative  In 
Oonflrress. 

4.  In  an  indictment  for  a  violation  of  a  Federal 
statute  it  should  not  be  left  in  doubt,  or  to  met% 
Inference,  from  the  words  of  the  Indictment; 
whether  the  offense  charged  is  one  within  Feder- 
al cognizance. 

8.  There  must  be  such  certainty  fn  an  Indictment 
as  will  inform  the  accused  of  the  precise  naturt 
of  tbecbarge  against  him. 

8.  One  count  may  refer  to  matter  fn  any  other 
count  of  an  indictment  so  ar  to  avoid  unneces- 
sary repetitions,  even  If  the  count  referred  to  li 
insufficient. 

7.  It  is  not  error  In  a  judgment  In  a  criminal  oasa 
to  make  one  term  of  imprisonment  oommeooo 
when  another  terminates. 

8.  Where  the  term  of  imprisonment  under  tha 
Judgment  on  the  third  count  of  an  indictment  waa 
made  to  commence  from  the  expiration  of  tba 
Judgment  on  the  Oret  count,  and  the  Judgmenton 
the  first  count  Is  reversed  on  error,  the  term  of 
imprisonment  on  the  third  count  should  ccim- 
mence  on  the  date  fixed  for  it  to  commence  on  tha 
first  count. 

[No.  1102.1 
Argued  April  IS,  1894.    Deeided  AprU  SO, 

1894. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Western  Disirirt  of  ^ii?f• 
souri,  to  review  a  judsment  of  conviction  and 
sentence  to  impristjument  of  Morris  Blilz  up- 
on the  first  and  third  counts  of  an  indictment 
for  a  violation  of  U.  8.  Rev.  S»at.  §  ^511.  the 
first  count  being  for  unlawfully  etc.,  person- 
ating and  voting  and  attempting' to  vote  in  tha 
name  of  another  person,  etc.,  and  the  third 

Note.— ^ a  to  indictment  for  murder;  tujfficicnry  nf 
Hatcment  of  time  and  place  of  decUh,  see  note  to 
Ball  V.  United  States,  85:  877. 

As  to  when  one  of  ttoo  persons  jointly  indicted  maw 
be  a  witnces  for  the  ftther,  orrortM  state  ago  •  nst  the 
other^  see  note  to  Benson  t.  United  States,  88:  9BL 
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count  being  for  unlawfully,  etc.,  TOting  at  an 
election  for  represeutalive  in  tbe  Congress  of 
the  United  States  more  than  once.  Judgment 
upon  first  count  reversed,  and  cause  remanded 
with  directions  to  arrest  judgment  upon  that 
count;  judgment  on  third  count  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  C.  Fay  for  plaintiff  in  error. 

Mr,  Holmes  Conrad,  Assistant  Atty, 
Oen.,  for  defendant  in  error. 

Mr,  Justice  Harlan  delivered  tbe  opinion 
of  the  court: 

Bv  section  5511  of  the  Revi^jed  Statutes  of 
the  tnited  Siates  it  is  provided: 

**If,  at  any  election  for  representative  or 
delegute  in  Congress,  any  person  knowingly 
jXTsouates  and  votes,  or  attempts  to  vole,  in 
the  name  of  any  other  person,  whether  living, 
dead,  or  fictitious;  or  votes  more  than  once  at 
the  same  election  for  any  candidate  for  the 
same  office;  or  votes  at  a  place  where  he  may 
not  be  lawfully  entitled  to  vote;  or  votes  with- 
out having  a  lawful  right  to  vote;  or  does  any 
unlawful  act  to  secure  an  opportunity  to  vole 
for  himself  or  any  other  person;  or  by  force, 
threat,  intimidation,  bribery,  reward,  or  offer 
thereof,  unlawfully  prevents  any  qualified  voter 
of  any  state,  or  of  any  territory,  from  freely 
exercising  the  right  of  sulTrnge,  or  by  any  such 
means  induces  any  voter  to  refuse  to  exercibe 
such  right,  or  compels,  or  induces,  by  any  such 
means,  any  olhccr  of  an  election  in  any  such 
state  or  territory  to  receive  a  vote  from  a  person 
not  legally  qualified  or  entitled  to  vote;  or  inter- 
feres in  any  manner  with  any  oflScer  of  such 
election  in  the  discharge  of  his  duties;  or  by  any 
such  means,  or  other  unlawful  means,  induces 
3 1 0]  any  oflScerof  an  election  or 'officer  whose 
duty  it  is  to  ascertain,  announce,  or  declare  the 
result  of  any  such  election,  or  give  or  make  any 
certificate,  document,  or  evidence  in  relation 
thereto,  to  violate  or  refuse  to  comply  with  his 
duty  or  any  law  regulating  the  same;  or  know- 
ingly receives  the  vote  of  any  person  not  entitled 
to  vote,  or  refuses  to  receive  the  vote  of  any  per- 
son entitled  to  vote,  or  aids,  counsels,  procures, 
or  advises  any  such  voter,  person, or  officer  to  do 
any  act  hereby  made  a  crime,  or  omit  to  do  any 
duty  the  omission  of  which  is  hereby  made  a 
crime,  or  attempt  to  do  so,  he  shall  be  punished 
by  a  fine  of  not  more  than  five  hundred  doUars, 
or  by  imprisonment  not  more  than  three  years, 
or  by  both,  and  shall  pay  the  costs  of  the  prose- 
cution." 

Under  this  statute  an  indictment  was  found 
•gainst  the  plain'iflP  in  error  in  the  District 
Court  of  the  United  States  for  the  Western 
Division  of  the  Western  District  of  Missouri. 
That  indictment  was  as  follows: 

"The  grand  jurors  of  the  United  States  of 
America,  duly  chosen,  selected,  impaneled, 
•worn,  and  charged  to  inquire  of  and  concern- 
ing crimes  and  offenses  in  the  western  district 
of  Missouri  and  western  division  thereof,  on 
their  oaths  present  that  on  the  8th  day  of  No- 
vember, A.  D.  1892,  at  Kansas  City,  in  the 
county  of  Jackson  and  state  of  Missouri,  there 
was  then  and  there  an  election  duly  and  in  due 
form  of  law  had  and  held  for  choice  of  repre- 
sentative in  the  Congress  of  the  United  Stales, 
which  said  place  aforesaid  was  then  and  there 
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a  portion  of  the  fifth  congressional  district  of 
Missouri. 

"And  the  ^rand  jurors  aforesaid  upon  their 
oaths  aforesaid  do  further  find  and  present  that 
at  tbe  said  election  one  Morn's  Blitz  did  then 
and  there  unlawfully,  falsely,  knowingly,  and 
feloniously  personate  and  vote  and  attempt  to 
vote  in  the  name  of  another  person  other  than 
his  own  name  to  these  grand  jurors  unknown, 
contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided  and  a;;aic8t  the  peace 
and  dignity  of  the  United  States. 

"And  the  grand  jurors  upon  their  oatba 
aforesaid,  in  the  name  and  by  the  authority  of 
the  United  States,  do  further  find  and  present 
that  at  said  election  the  said  ^lorris  Blitz  did 
*then  and  there,  in  the  western  division  [3  1 1 
of  the  western  district  of  Missouri,  unlawfully, 
frilscly,  knowingly,  and  feloniously  vote  at  a 
place,  to  wit,  at  tbe  sixth  precinct  in  the  second 
ward  in  said  city,  where  he  was  not  then  and 
there  lawfully  entitled  to  vote,  contrary  to  the 
form  of  the  statute  in  such  cases  made  and  pro- 
vided and  ascinst  the  peace  and  dignity  of  the 
United  States." 

•*  And  the  grand  jurors  aforesaid  upon  their 
oaths  aforesaid,  in  the  name  and  by  the  au- 
thority of  the  United  Slates,  do  further  find 
and  present  that  at  the  said  election  the  said 
Morris  Blitz  did  then  and  there,  in  the  western 
division  of  the  western  district  of  Missouri,  un- 
lawfully, knowingly,  and  feloniously  vote  at 
said  election  for  a  candidate  for  the  same  office 
for  representative  in  the  Congress  of  the  Unit- 
ed States  more  than  once,  contrary  to  the  form 
of  tbe  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United 
States." 

A  verdict  of  guilty  having  been  returned 
upon  each  count  of  the  indictment,  the  de- 
fendant moved  for  a  new  trial  and  in  arrest  of 
judgment  upon  written  grounds  filed.  The 
motion  for  a  new  trial  was  denied,  and  the  mo- 
tion in  arrest  of  judgment  was  sustained  as  to 
the  second  count  of  the  indictment,  and  over- 
ruled as  to  the  first  and  third  counts.  There- 
upon the  defendant  was  sentenced  tipon  the 
first  count  to  imprisonment  in  the  penitentiary 
for  the  period  of  one  year  and  a  day,  such  im- 
prisonment to  begin  on  the  28th  day  of  No- 
vember, 1898 — on  which  day  the  sentence  waa 
pronounced—and,  upon  the  third  count,  to 
imprisonment  for  a  like  period,  to  begin  upon 
the  expiration  of  the  sentence  upon  the  first 
count. 

1.  The  first  assignment  of  error  relates  to  the 
refusal  of  the  court  below  to  permit  Wachs,  a 
witness  for  the  prosecution,  to  answer  a  cer- 
tain question  propounded  to  him  on  cross  ex- 
amination. Upon  examination-in-cbief  tbe 
witness  stated  that  he  was  a  special  deputy  of 
the  United  States  marshal  at  the  geiieral  elec- 
tion in  November,  1892;  that  during  the  whole 
of  the  day  of  the  election  he  was  at  the  voting 
place  in  precinct  number  six.  in  Kansas  City, 
Missouri,and  that  he  saw  *61itz,  whom  he[3 1 2 
had  known  by  sight  for  about  three  years,  vole 
twice  at  that  poll,  once  in  the  morning  aboat 
10  o'clock,  and  again  in  the  afternoon  between 
three  and  four  o'clock.  Upon  cross-examina- 
tion he  was  asked,  **  Why  did  you  not  •rrest 
Blitz  when  you  saw  that  he  had  voted?'*    Tbe 
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witDess  was  not  allowed  to  aDswcr  this  ques- 
tion, and  to  that  action  of  the  court  the  de- 
fendant excepted. 

The  question  was  clearly  irrelevant,  and  was 
properly  excluded.  The  reasons,  whntever 
they  may  have  been,  that  induced  the  witness 
not  to  arrest  the  defendant  when  the  latter 
voted  the  second  time  at  the  same  election, 
did  not  throw  any  light  upon  the  issue  to  be 
determined.  If  the  object  was  to  test  the  ac- 
curacy or  credibility  of  the  witness,  ii  is  quite 
sufficient  to  say  that  the  extent  to  which  a 
cross  examination  may  be  allowed  for  such  a 
purpose— esi)ecially  where,  as  in  this  ca<«o,  the 
question  had  no  reference  to  any  matter  dis- 
closed by  the  examination  in-chief — is  largely 
subject  to  the  sound  discretion  of  the  trial 
court,  and  the  exercise  of  that  discretion  is 
not  reviewjible  ufion  writ  of  error;  certainly 
not  where  the  (piesiion,  upon  i^s  face,  suggesis 
nothinir  matdial  to  the  inquiry  whether  the 
defendant  is  guilty  or  not  guilty  of  the  specific 
offense  charged  in  the  indictment. 

2.  The  overruling  of  the  motion  for  new 
trial  is  next  assigned  for  error.  We  had  sup- 
posed that  it  was  well  undertood  by  the  bar 
that  the  refusal  of  a  court  of  the  United  States 
to  grant  a  new  trial  cannot  be  reviewed  upon 
writ  of  error.  Paraons  v.  f\*Ju7r(/,  28  U.  S.  3 
Pet.  188.  447  [7:  782.  7871;  Aeio  York  Cen 
dRR  E,Co.  V.  Fral'ff,  100 U.  S  24  [25:581]: 
Wabash  R  Co,  T.  MeDunieU,  107  U.  S.  456 
127:  606]. 

8.  The  third  assignment  of  error  relates  to 
the  overruling  of  the  motion  to  arrest  the 
Judgment  upon  the  first  and  third  counts  of 
the  indictment. 

We  are  of  opinion  that  this  motion  should 
have  been  sustained  in  respect  to  the  first  count. 
The  statute  makes  it  an  offense  for  any  person 
to  knowingly  personate  and  vote,  or  attempt  to 
yote.in  the  name  of  another  person, whether  liv- 
ing, dead,  or  fictitious,  at  an  election  for  repre- 
tentative  or  delegate  in  Congress.  It  appears  in 
313]  this  case— and  if  it  did  *uot  appear,  the 
court  would  judicially  know— that  the  election 
referred  to  in  the  introductory  part  of  the  in- 
dictment was  a  general  one  at  which  voters 
were  at  liberty  to  vote  at  the  same  poll,  by 
printed  ballot,  not  only  for  a  representative  in 
Congress,  but  for  state  officers,  including  pres- 
idential electors.  It  was  one  election  for  all 
such  oflQcers,  and  the  exercise  of  the  privilege 
of  voting  was  manifested  by  one  act  upon  the 
part  of  the  voter,  namely,  depositing  in  the 
ballot  box  a  general  ballot  showing,  upon  its 
face,  for  what  officers  he  voted. 

The  first  count  charged  that  the  defendant 
knowingly  personated  and  voted,  and  at- 
tempted to  vote,  in  the  name  of  another  person 
to  the  erand  jurors  unknown,  at  an  election 
had  and  held  for  choice  of  representative  in  the 
Congress  of  the  United  States.  But  that  was 
not.  except  bv  inference,  a  charge  that  the  de- 
fendant, in  fact,  voted  for  representative  in 
Congress.  He  may  have  voted  only  for  state 
officers,  and  yet  it  could  be  said,  not  unreason- 
ably, that  he  voted  at  an  election  had  and  held 
for  representative  in  Congress.  If,  in  voting 
for  a  state  officer  at  such  election,  he  knowingly 
personated  and  voted  in  the  name  of  another, 
it  was  an  offense  against  the  state,  punishable 
alone  by  the  state,  aithough  the  general  election 


at  which  he  voted  was  one  at  which  a  repre> 
sentative  in  Congress  was  chosen.  The  object 
of  section  5511  was  to  prevent  frauds  that 
would  affect  the  vole  for  representatives  in 
Congress,  and  not  to  bring  elections  for  state 
officers  under  the  control  of  the  general  gov- 
ernment. It  was  consequent! V  held,  in  Coy's 
ease,  that  a  conspiracy  by  unlawful  means  to 
induce  the  officers  of  election,  appointed  by  the 
state,  to  omit  th(>  duty  im|X)sed  upon  them  by 
the  state  law,  in  respect  to  the  custody  and  sa^ 
keeping  of  scaled  returns  showing  the  results 
of  an  election  held  for  both  stale  officers  and 
for  repiesentativcs  in  Congress,  was  an  offense 
against  the  United  Stutes,  although  the  only 
purpose  of  the  conspiratois  may  have  been  to 
obtain  the  custoily  of  such  return?^  for  the  pur- 
pose of  fraudulently  changinir  thf> m  so  far  as 
they  applied  to  certain  state  officers.  This 
court,  bpeaking  by  3/r.  Justice  Miller,  said: 
"The  object  to  be  'attnined  by  these  acts  [314 
of  Congress  is  to  guard  against  the  danger  and 
the  opporlunity  of  tampering  with  the  election 
returns,  as  well  as  against  direct  and  intentional 
frauds  upon  the  vote  for  members  of  that  l>ody. 
The  law  is  violated  whenever  the  evidences 
concerning  the  votes  cast  for  that  purpo.«e  art 
exposed  or  subjected  in  the  hands  of  improper 
persons  or  unauthorized  individuals  to  the  op* 
portunity  for  their  falsification,  or  to  the 
danger  of  such  changes  or  forgeries  a<?  may 
affect  that  election,  whether  they  actually  do 
so  or  not,  and  whether  the  purpose  of  the  party 
guilty  of  thus  wresting  them  from  their  proper 
custody  and  exposing  them  to  such  dancrcr 
might  accomplish  this  result."  Again:  '*The 
manifest  purpose  of  both  systems  of  legislation 
is  to  remove  the  ballot  lioz  as  well  as  the  cer- 
tificates of  the  votes  cast  from  all  possible  o\h 
portunity  of  falsitication.  forgery,  or  destruc- 
tion; and  to  say  that  the  mere  careless  omission, 
or  the  want  of  an  intention  on  the  part  of 
persons  who  are  alleged  to  have  acted  feloni- 
ously in  the  violation  of  those  laws,  excuses 
them  because  they  did  not  intend  to  violate 
their  provisions  as  to  all  the  persons  voted  for 
at  such  an  election,  although  they  might  have 
intended  to  effect  the  result  as  regard*  some  of 
them,  is  manifestly  contrary  to  common  sense, 
and  is  not  supported  by  any  sound  authority.** 
Ex  parte  Cay.  127  U.  8.  731,  754,  755  [32:  274, 
279]. 

It  is  not  to  be  inferred  from  the  decision  in 
ihal  case  that  section  5511  is  applicable  to  any 
act  or  omission  of  duty  upon  the  part  of  an 
officer  of  election,  or  of  a  voter  or  other  per- 
son, except  such  act  or  omission  of  duty  as  af- 
fected or  might  affect  the  integrity  of  the 
election  for  a  representative  in  Congress.  The 
conspiracy  charged  in  that  case  did  imperil  the 
integrily  of  the  vote  for  representative  in  Con- 
gress, tiecause  the  returns  of  the  election  re- 
lated to  representative  in  Congress  as  well  as 
to  state  officers,  and  were  liable  to  be  falsified 
if  they  passed,  before  certificates  of  election 
were  issued,  into  the  hands  of  unauthorized 
persons.  But  this  reasoning  has  no  applica- 
tion to  the  present  case.  Voting,  in  the  name 
of  another,  for  a  state  officer,  cannot  possibly 
affect  the  integrity  of  an  election  for  representa- 
tive in  Congress.  With  frauds  *of  that  [315 
character  the  national  government  has  no  con- 
cern, and,  therefore,  an  indictment  under  sec- 
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tioD  5511  for  knowingly  personating  and  vot- 
*Ing  uDdi>r  the  name  of  another,  should  clearly 
abow  that  the  accused  actually  voted  for  a  rep- 
resentative Id  Congress,  and  not  simply  that 
in  voting  he  falsely  personated  another  at  a 
general  election  at  which  such  representative 
was  or  could  have  been  chosen.  In  cases  like 
the  present  one.  it  should  not  be  left  In  doubt, 
or  to  mere  inference,  from  the  words  of  the 
indictment,  whether  the  offense  charged  was 
was  one  within  Federal  cognizance.  United 
BtnteB  v.  Morriuey,  32  Feci.  l{ep.  147;  United 
8t"U»  V.  Seaman,  23  Fed.  Rep.  888.  The  gen- 
eral rule  that  an  indictment  for  nn  offense  pure- 
ly statutory  is  sutticient  if  it  pursues  substan- 
tially the  words  of  the  statute,  is  subject  totbe 
qualification,  fundamental  in  the  law  of  crim- 
inal  procedure,  "that  the  accused  must  be  ap- 
prised by  the  indictment,  with  reasonable  cer- 
tainty, of  the  nature  of  the  accusation  ugninst 
him,  to  the  end  that  he  may  prepare  his  de- 
fense and  plead  the  judgment  as  a  bar  to  any 
•ub8?quent  prosecution  for  the  same  oflTense." 
United  State*  v.  Simmons,  96  U.  S.  SCO.  863 
[24:  819.  8J01;  United  States  v.  Be$a,  124  U.  8. 
4B3.488[81:516.5181.  Assaidin  UniedStates 
V.  Carll.  105  U.  8.  612  [26: 1135 ].  it  isnotsuffl- 
dent  to  set  forth  the  offense  in  the  words  of 
the  statute,  ^'unless  those  words  of  themselves 
folly,  directly,  and  expressly,  without  any  un- 
certainty or  ambiguity,  set  forth  all  the  ele- 
ments necessary  to  constitute  the  offense  in- 
tended to  be  punished." 

The  want  of  care  in  framing  the  first  count 
is  further  shown  by  the  the  fact  that  although 
voting,  and  attempting  to  vote,  knowingly,  in 
the  nameof  another,  for  representative  in  Con- 
gress, may  be  distinct  offenses,  under  the  8ta^ 
ute.  the  indictment  charges  that  the  defendant 
did  knowingly  "personate  and  vote  and  at- 
tempt to  vote  in  the  name  of  another  person. 
If  the  attempt  to  so  vote  was  immediately  fol- 
lowed by  voting,  then  the  allegation  that  the 
accused  attempted  to  vo*e  was  unnecessary. 
The  first  count  leaves  it  in  doubt  whi  ther  it 
was  intended  to  charge  two  distinct  offenses, 
or  only  the  offense  of  votine  in  the  name  of 
another  person.  This  defect  alone  misht  not 
have  been  sufficient,  after  verdict, as  ground  for 
3 1 6|  ^arresting  the  jud(rment  on  that  count. 
But  it  is  referred  to  as  supporting  or  illustrating 
the  rule  that  enjoins  such  certainty  in  an  in- 
dictment as  will  inform  the  accused  of  the  pre- 
cise noture  of  the  charge  atrainst  him. 

In  respect  to  the  third  count  of  the  indict- 
ment, but  little  need  be  said.  It  is  clearly 
sufTicient,  for  itchnrees  that  "at  said  election" 
the  defendant  voted  more  than  ottce  for  repre 
tentative  in  Congress.  Such  double  voting  is 
made  an  offense  by  the  statute.  The  only 
question  that  could  arise  upon  the  third  count 
ia  whether  the  words  of  the  first  count,  refer 
ring  to  the  election  had  and  held  on  the  8th 
day  of  November,  189.*,  for  representative  in 
Con  cress,  can  be  drawn  throiiL'h  the  second 
count  into  the  third  count  by  the  words  "at 
tht  said  elpciion."  As  the  election  named  in 
tlie  first  count  is  the  only  one  specifically  de 
•crilK?d  in  the  innictment,  there  can  be  no 
doubt  that  the  words  "at  sa5d  election"  in  the 
third  count  refers  to  the  election  described  in 
the  first  count. 

Ic  Com,  V.  Clapp,  16  Gray,  288,  when  the 
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question  was  as  to  the  sufficiency  of  the  de- 
scription of  the  prosecutor  and  the  defendant 
in  the  second  count  on  which  the  defeminot 
was  convicted,  it  was  held  that  that  count 
could  be  supported  by  reference  to  the  first 
count  upon  which  the  defendant  was  acquit- 
ted, the  court  observing  that  in  the  most  ap- 
proved books  of  forms,  ancient  and  modem. 
It  is  found,  almost  invariably,  when  an  indict- 
ment contains  more  than  one  count,  that  ail  the 
counts,  after  the  first,  omit  the  description  of 
the  defendant,  which  is  contained  and  is  neces- 
sary in  the  first,  and  describe  him  only  as  "tho 
said  A.  B."  In  Phillips  v.  FieUHm/,  *2  II.  Bl. 
123,  131.  Gould,  «/.,  recalled  the  case  of  an  in- 
dictment for  forprery,  in  which  there  were  three 
counts  for  forgery  and  three  for  the  utteraticc; 
in  the  first  count  the  prisoner  was  particularly 
described,  and  the  grand  jury  having  rejeeiecl 
the  three  first  counts,  on  objection  was  raised 
that  the  remaining  counts  dcscril>ed  him,  "the 
said  A.  B.,"  by  reference  to  the  first.  But  all 
the  judges,  he  said,  held  the  description  to  be 
good.  So,  in  1  Chilty's  Ciim.  Law,  250: 
"Thouuh  every  count  should  appear  upon  the 
face  of  it  to  charge  the  defendant  with  a  dis- 
tinct offense,  yet  one  *count  may  refer  to]  Jl  17 
matter  in  anv  other  count  so  as  touvoid  unnec- 
essary repetitions:  as,  for  instance,  to  describe 
the  defendant  as  *thc  said,  etc.;*"  and  "though 
the  first  count  should  be  defective,  or  be  reiect- 
ed  by  the  grand  jurv,  this  circumstHUce  will  not 
vitiate  the  residue.  See  also  2  Gabbett.  Crim. 
Law,  24«;  Reg.  v.  Huntlcj/,  8  Cox,  0.  C.  260; 
Btn.  V.  Waverton,  17  Q.  B.  562. 

While  repetition  may  be  avoided  by  referring 
from  one  count  to  another,  and,  therefore, 
within  the  principles  of  the  adjudged  casea.  a 
subsequent  count  of  an  indi<"tment  uiaj  be  sus- 
tained, even  if  it  refers  to  allegations  in  a  pre- 
vious count  or  counts  which  have  been  ad- 
judged to  be  insufficient,  the  reference  should 
be  sufficiently  full,  in  effect,  *'to  incorporate 
the  matter  8:oing  before  with  that  in  the  court 
in  which  it  is  made."  1  Bishop,  Crim.  Proc. 
§  481;  Whart.  Crim.  PI.  &  Pr.  55  299. 

As  judgment  was  pronounced  on  both  the 
first  and  third  counts;  as  the  term  of  imprison- 
ment under  the  judgment  on  the  third  count 
was  to  commence  from  the  expiration  of  the 
judcment  on  the  first  count;  and  as  no  judir- 
menl  should  have  been  pronounced  u|H)u  the 
first  count,  the  contention  of  the  plaintiff  ii 
that  the  cause  must  be  remanded  with  direc* 
tions  for  a  new  trial. 

In  KiU  V.  Com.  11  Met.  681,  6P5,  it  appeared 
that  the  accused  was  sentenced  for  a  named 
period  to  confinement  at  hard  labor,  to  take 
effect  from  and  after  the  expiration  of  three 
previous  sentences  specified.  The  judgment 
was  objected  to  as  erroneous  and  void,  because 
there  was  not  three  former  sentences,  legal 
and  valid,  and,  therefore,  no  fixed  time  from 
which  the  punishment  on  the  last  sentence 
should  beirin.  Chirf  Jvstiee  Shaw,  referring 
to  this  objection,  and  delivering  the  unani- 
motis  judgment  of  the  court,  said  that  it  was 
not  error  in  a  jud«^mrnt  in  a  criminal  case  to 
make  one  term  of  imprisonment  commence 
when  another  terminates.  "It  is  aa  cerUiin," 
he  said,  "as  the  nature  of  the  case  w  ill  admit, 
and  there  is  no  other  mode  in  which  a  party 
may    be   sentenced    on   several   convictions. 


HcBbooh  7.  ScoTTisu  MoitTOAUB  &  Lasd  Imvebtuehi  Co, 


Tboiigb  UDrerlnio  at  tbe  time,  depeodiiiti  upoa  u  to  the  excesi  ol  inlereit  itipulntod  to  bo  pM. 

SltiyapossiljIeciinlingeocjliiutllie'iiiiprUin-  ibeleDiierlanoi  lloblcioan  action  rotoxtiaau( 

ment  on  llie  former  scuIpqcb  will  Ijc  rcniiili-il  or  Ihhtupi  i«iIJ,  bo  Ifmic  as  the  |)rtuo(i«i  deut,  with 

sliotipued.  it  wi'l  be  made  certain  ljy  ILe  court.  lejral  totcrest  tliereoa.  after  deductiuy  all  i)af. 

It  ihe  previous  seiiienc-e  is  BUorteued  by  a  re  nieota,  la  unimlil. 

Tpmal  oi  Ibe  )uil"nK'm  or  a  n^irdon  it  ificocx-  ^    Under  the  eiaiute  ot  Now  MpsIoo.  the  llmlta- 

pires,  and  llicn.  by  lis  terms.' tbe  MDieoce  in  "o""!  thrcMeara.  •Ithin  which  the  hnrrower 

question  takes  eileel  liS  it  tbe  previous  one  hsd  ">  •>'  ^^  i::,^.""''^'^.^'!-?!^,™™  hC'!l,ZnS 

expired  by  b.pse  of  lime-     Nor  will  it  m»ke  ^^l^^Z  r^^  TJ  thcref^r^  Te  ^«  3 

any  diffeiencB  tbat  tbe  prei-ious  Judgmeot  i»  ,^i„n  ^^  „ot  accrue.  i'lnUI  the  lender  hae  aultt- 

rcverseil  for  error.     It  ib  voiriBlile  only,  not  allyeoliectedor  r^oeivud  more  tbaa  tbe  oriBlual 

vuid,  and  until  reverBcd   by  a  judgment.  It  19  .... 
lo   be  dicnicd  of   full  force   and   olTecl,   and 
Ibnueb  erroneous  and  subseiitii-nlly  levi 
on  error,  it  is  quite  sufDcicut  lo  fix  ibe  lei 
wLicb  BDrilber  seutetice  sliall  luhe  PiTect." 

also  Doian'i  Oitt,  101  Muss.  210.  223.  TN  ERROR   lo  Ibe   Supreme  Court  of  Ibe 

In  tbeae  Tiewa  weconcur.     Areversaloribe  \.    Territory   of   New   Mexico,    to   review  a 

judgmeota  on  botb  tbe  first  and  third  couuts  id  judgiueot  of  tbai  court,  revvrsiag  tbe  Judg- 

tbis  caae  could  only  result  in  auotber  iriai  up-  ment  of  tbe  District  Court  of  tbe  Fourlh  Ju- 

on  Ihe  Ibird  count,  Ibe  first  count  beii>g  insuf-  dici^  Diairict  of   Ibat  Territory,  in   favor  of 

ficieoE.     But  aa  tbere  bas  been  a  trial  upon  tbe  tbe  plaintiff,   William  U.  McBroom,   la  aa 

third  count,  the  sentence,   in  respect  lo  lltal  action  broiigbl  by  bim  ns  plaintiH,  agninst  tbo 

L-ount,  abould  stand,  and  tbe  ttrm  of  impris  Scottish  Jlorlgiige  Iz  Lund  luveslinLiit  Com- 

onmenl  undi'r  it  beheld  locomnieoce  from  tbe  pany.  for  the  recovery  of  double  tbe  amount 

2Slh  da;  of  November.  1893,  the  dale  fixed  by  of  money  puid  in  exce:ti  of  the  lawful  rate  of 

tbe  judicment  below  for  impiisfonnicDt  lo  be-  interi'^t  upon  a  loan,  made  by  auid   compaoj 

^n  under  the  sentence  nn  Ihe  first  count.  lo  the  plaiiiiifT-     Agirmtd. 

Tbe  Judgment  upon  tbe  first  count  must  be  The  facts  are  staled  in  ibe  opinion, 

reversed,  and  the  cnuse  remnnded  with  direc-  Mr.   Frank    Springer,   for   plaintiff   la 

tiouE  lo   arrest   ludfcment    upon   that   count,  error: 

J .  c.i —  -Q  (^  ^  jj  lelatw  to  Tbe  transaction  In  questioo  was  usurioiia, 

and  wns  the  ncl  of  tbe  couipmy. 

FoirUr  y.  EqnU.ibU  Ti-mt  Co.  141  U.  8.  a84 

(3S:  (H8):  SAfrauod  v.  ItoUndtree,  33  Fed.  Ttvp. 

.^..  .....  ..    ...,.,««..    _.            _  ]V.\;  NcaEnaland  MoTlg.Secur.Co.i.  Oay.Zi 

WILLIAM  H.    McBROOM.  Plff.    in  Err..  Yq-I  Hep.  «yii. 

o-  The  cause  of  action  accrued  upon  payment 

THE    SCOTTISH   MORTGAdB  &.   LAND  of  the  bonus,  or,  at  all  evenW,  ui>on  ibe  fiiA 

INVESTJIENT    CU.MPANY    OP    NEW  pnvmenl  of  interest  for  a  fixed  period,  in  ad- 

MEXICO,  Limited.  dit'i'>n  lo  tbe  bonus. 

fiiher  v.  Utai'.ty.  1  Doiigl.  235;  WaiU  ▼. 

iSesB.CIteiHirler'Bed. 318-811)  Wi'toii,  lEasi.  1U5;  Scurry  s.  Fruman,%  ^at. 

»  ..  .      ,  nr      ir    -          ..                    .      .  &  P.  3fl:  Wood  V.  Oriiitaood,  10  Darn.  Jk  0. 

^^1V{  Il^^T^  Vj'JXt7-ru*^%*-  td{Lmn  V.  ^„,nb^qtr,  6  N,  C.  200;  G«« 

hoxo  far  ralid-fxuu  of  inUnti-acUan  for  ^    -^i^      jg  yt.  543;  NcUoa  t.  Col.y,  80  Vt 

-hmitation.  ^.  ^^^^^  ,  ^alioual  U  1j>».  Co.  80  VL  SOfls 

L   The  statute  or  H«w  Meiloo  doea  not  permit  tbe  Com.  v.  Froit,  5  Masa,  53;  Stertn*  v,  Linc-dH, 

receivluff  of  usurious  IntirMi.  by   way  nf,  or  7  Mel.  GSS:  Smith  v.  liii!iiii»oa,  93  Mn^.  1^ 

under  tbe    ^lao   of.   "dlFioimnt,  coiomlaslon,  Firtt  Mat.  Dank  of  Ptterboroiish  ¥.  Childt.  liW 

agency, orauy  other iubicrfiiKe,"  Masa.  MO,  89  Am.  Rep.  474:  Kirkpaliick  t. 

S.    Where  a  atatute  prctKrlt>es  a  rate  ot  Interest  Ilo'itoa,  4  Walts  &  H.  US;  /.ami  v,  Lindtqi, 

and   ei;Dplr  forbids  the  tiilc<D«   ot  more,  and  4  Watis  <<b  H.  449;  tli-oinn  v.  tkeond  Nat.  Hank 

more  IB  coQiractci  for,  the  oootraot  H  soud  (or  o/JffnV,  73  Pa.  2(19;  Kearney  t.  Firtt  Xat.  Bank 

wbatmiBhtli-rullybouken.  oj-  ciariaii.  l->8  Pa.  577. 

S.    Under  the  sttttiitoof  Kew  Mexico  ■  cootraotof  There  Can  be  no  lotus  penilenliat,  where  tbe 

Inan  providing  (or  usurious  Interest  ta  not  void.  „],ole  contract  was  unlawful. 

.•»ceptaBi.Dlmerestlneicessofwbatthesiatme  Harvey  v.  Xatioiial  I.,  hn.  Co.  60  Vt.  209; 

allow,  to  be  charged.  eoUeoIed  or  received.  jj^^,^  „.  Stcond  i\nl.  Ihn.k  vf  I'Jri',  72  P.,.  3u9. 

«.    Where  Ihe  coptraot  of  loan  is  not  vniJ.  except  ^'sury  laws  are  made  for'  tbe  proleclion  of 

NoTB.— ^sCoIez(n<l.aitutiturv.seeDote  to  yiu-  Ibe  borrower,  and  when  violated,  the  partial 

cum  V.  Poraery.  8i  208.  are  not  in  pari  ddietit. 

That  ptirchati  of  ai-i:g<Uu>n  at  Ia>  tlian  fact  value  Broien  v.  Metnloth,  89  N.  J.  L.  S2;  Farmert 

ii  not  mum.  Bee  note  lo  Mohol,  v.  FearKin,  8:  azj.  d   M.   Nat.   Rank   t.   Deariitg,  91    U.   S.  SS 

A»  to  new  ticurU^t*  tor vmTbiuiloan.vil\tn valid.  (%%■  ig^j;   Oatel  T,  Firtt  Nat.  Bank  of  Mont- 

■M  note  to  Walker  r.  Bank  of  WajhloBlon,  11:  IM.  gomtr^,  100  U-  8.  249  \^:  B84). 

TOfll  toMno inter««t  tn  aUtmnc*  I* tiot  lutufu.  see  Wlienevtr  a  statute  provides  ■  penalty  for 

nole  to  Fleqkner  V.  Bank  of  United  states.  B:W1.  doing  nn  act.  Ibe  pounlly  implieaaprobibitioQ, 

»;fA*M"T.''t.  SaTk  v^™;^^-  ^iS^  '"«'  'he  tbirg  is  unlawful. 

fc«il.-nU«clatmttiiitir.oa;M..I<xlhwhelnoltwlw(ed  8^4;  1   Parsons,    Cont.   459:  Sod™.    Stat.  & 

*>auturii>iHaMW«H,aeeaotetaNa«eUr.MlxDii,  Const.  L.  g  71;  4  Am.  A  Bag.  Euc.  Law,  p, 

U:  Ml  878,  S  49, 
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The  siatutory  probibition    is  equally  effi 
cacious,  aod  the  illegality  of  a  breach  of  the 
statute  is  tbe  same,  whether  a  thing  be  prohib- 
ited absolutely,  or  only  under  a  penalty. 

1  Kent,  Coin.  487;  Tyler.  Usury,  374. 

Every  contract  made  for  or  about  a  thing 
prohibited  and  made  unlawful  by  statute,  is  a 
Toid  contrut,  although  the  statute  does  not 
mention  that  it  shall  be  so. 

Clark  V.  VrotiCtion  Tn$.  Co,  1  Story,  182; 
Hnt/fhn  v.  Die  is,  3  McLean,  276. 

If  money  is  loaned  at  an  usurious  interest. 
Id  violation  of  a  statute  making  tbe  cbariiing 
or  leccivinir  of  such  interest  a  mis-Umeanor, 
and  imposing  a  penalty  for  so  doin.i:.  the  whole 
coiitr  ict  is  void  for  principal  and  iuien  st. 

liiink  of  United  States  v.  ]Yayfjene}\  84  U.  S. 
9  Pet.  899(9:  171);  Fleckner  v.  Hank  of  United 
Staffs,  21  U.  8.  8  Wheat.  353  (5:  634»;  Dill  v. 
Hffirott,  Taney,  233;  Bandd  v.  Isaac,  13  Md. 
224;  l.azcarv.  I\ational  U.  Banl  of  Baltimore, 
52  Md.  78,  86  Am.  Rep.  8.")5:  U'lrris  v.  Run- 
nel 53  U.  S.  12  How.  83  (13:  903);  Tiffany  v. 
Bontmnn*B  Sat.  Inst.  85  U.  S.  1«  Wall.  884 
(21:  869);  Miller  v.  Amman,  145  U.  S.  421 
(B6:  759);  Foioler  v.  T/iro^kmorton,  6  Blackf. 
827;  Cincinnati  MuU  Health  Assur.  Co.  v.  Ro- 
unthal,  55  111.  85.  8  Am.  Rep.  626;  Barton  t. 
PW't  Jackson  db  U.  F.  PL  Road  Co.  17  Barb. 
404;  Seneca  County  Bank  v.  Lamb,  26  Barb. 
596. 

Mfssrs.  Andrieus  A.  Jones  and  Eugene 
A*  Fiske,  for  defendant  in  error: 

The  facts  proven  show  that  the  consum- 
mated transaction  as  to  the  defendant  was  not 
usurious. 

Bank  r>f  United  States  v.  Waagener,  84  U.  8. 
9  Pet.  397  (9:  170);  Condit  v.  Baldwin,  21  N. 
Y.  222,  78  Am.  Dec.  187;  Palmer  v.  Call,  7 
Fed.  Rep.  737.  116  U.  8.  98  (29:  559);  Bstcvez 
T.  Purdy,  66  N.  Y.  449. 

The  cause  of  action  did  not  accrue  apon 
payment  of  $6500  to  Dinkel  and  Vincent,  nor 
upon  the  first  payment  of  interest  for  a  fixed 
period. 

Simpson  v.  Warren,  16  Mass.  460;  Smith  v. 
Robinson,  92  Mass.  132;  Hawkins  r,  Welch,  8 
Mo.  492;  Jackson  ▼.  Qarner,  79  Ga.  415;  Ken- 
dall V.  Crouch,  88  Ky.  199;  First  Nat.  Bank  of 
Peterborough  ▼.  Childs,  130  Mass.  520,  39  Am. 
Rep.  474;  Uall  v.  First  Nat.  Bank  of  Fairfield, 
80  Neb.  99;  Harvey  ▼.  National  L.  Ins.  Co.  60 
Vt.  209;  Hardin  v.  Trimmier,  30  8.  C.  891; 
Hinter mister  v.  First  Nat,  Bank  of  Chitte- 
nanf/o,  64  N.  Y.  212;  Johnson  ▼.  National  Bank 
of  Qloverstille,  74  N.  Y.  329,  80  Am.  Rep.  80i; 
Dickcrnon  v.  Thomas,  67  Miss.  777. 

The  notes  given  by  the  plaintiff  to  the  de- 
fendant are  not  void,  even  if  the  loan  was 
usurious. 

Pratt  V.  Short,  79  N.  Y.  445.  85  Am.  Rep 
531;  Pangborn  v.  Westlake,  36  Iowa,  548; 
Harris  v.  Runnels,  53  U.  8.  12  How.  79 
(18:  901);  Miller  v.  Ammon,  145  U.  8.  426 
(36:  762);  Farmers  <fe  T.  Bank  v.  Harrison,  57 
Mo.  509;  LasearY.  National  U.  Bank  of  Bal 
timore,  52  Md.  78;  Fleckner  v.  Bank  of  United 
States,  21  U.  S.  8  Wheat.  353  (5: 634);  Bernhisel 
y.  Firman,  89  U.  8.  22  Wall.  170(22:  766); 
Bar  net  v.  Muncie  Nat.  Bank,  98  U.  8.  555 
(25:212);  Farmers  A  M.  Nat.  BankY.  Bearing, 
91  U.  8.  29  (23:  196):  Gates  v.  First  Nat,  Bank 
iff  Montgomery,  100  U.  8.  250  (25:  584);  Frittn 
T.  Palm^,  182  U.  S.  289  (88:  819). 
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Mr.  Justice  Harlan  delivered  the  opini  n 
of  the  court: 

The  defendant  in  error,  the  Scottish  Mon- 
tage <&  Land  Investment  Company  of  New 
Mexico,  Limited,  is  a  private  corporation  or- 
ganized under  the  laws  of  Great  Britain  for  the 
purpose,  among  others,  of  lending;  money  in 
this  country  on  the  security  "of  real  or  her- 
itable or  of  leasehold  estate,"  or  **of  cattle, 
sheep,  or  other  live  stock,  and  movable  goods 
and  chattels." 

That  company  agreed  to  loan  McBroora,  the 
plaintiff  in  error,  the  sum  of  5^65,000,  payable 
.-ix  years  after  date  with  interest  at  the  rate  of 
twelve  per  cent  per  annum.  As  evidence  of 
the  loan  he  executed  and  delivered  hi.«  princi- 
pal note  for  the  al)0ve  amount  and  six  interest 
notes,  one  for  ♦:812.19,  payable  December 81, 
1866,  five  for  §;780')  each,  payal)le,  respective- 
ly, D.'f'omljer31,  1887,  IS'^S,  1889,  1»90.  1891. 
and  1800,  and  one  for  $1965,  payable  Aueust 
20,  1892.  These  notes  were  secured  by  a  deed 
of  trust  upon  certain  lands  and  by  a  chattel 
mortgage  upon  cattle,  horses,  and  other  per- 
sonal property. 

The  araovmt  so  borrowed  was  paid  to  Me- 
Broom  by  the  company  in  the  latter  part  of 
8eptembcr,  18SC,  and  out  of  the  sum  received 
be  paid  to  Dinkel,  the  company's  agent  in 
New  ^Texico,  throuirh  whom  the  loan  was  ne- 
got  into  1,  the  sum  of  $6500. 

McBroom's  interest  note  for  $2842.19,fal!ing 
due  December  31,  1886,  was  paid  by  him  at  its 
maturity.  Aside  from  the  bonus  of  $6500  re- 
ceived Dy  the  co:np!iny*s  agent,  no  other  pay- 
ment on  account  of  this  ofebt  has  ever  been 
made. 

By  the  statutes  of  New  Mexico  it  is  provided 
that  "in  written  contracts  for  the  paymentof 
money  it  shall  not  be  lepral  to  recover  more  than 
twelve  per  cent  interest  per  ♦annum;"  [321 
that  "any  person,  persons,  or  corporation  who 
shall  hereafter  charge,  collect  or  receive  from 
any  person  a  higher  fate  of  interest  than  twelve 
per  cent  per  anuum  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  be- 
fore the  district  court  or  a  justice  of  the 
peace  shall  be  tined  in  a  sum  of  not  less  than 
twenty  five  dollars  nor  more  than  one  hun- 
dred dollars:  and  such  pers  >n,  persons,  or  cor- 
poration shall  forfeit  to  the  person  of  whom 
such  interest  was  collected  or  received,  or  to 
his  executors,  administrators,  or  assigns,  double 
tbe  amount  so  collected  or  received  upon  any 
action  brought  for  the  recovery  of  the  same 
within  three  years  after  such  cause  of  action 
accrued;"  and  that  "the  provisions  of  this  act 
shall  also  apply  to  any  person,  persons,  corpo- 
ration, or  officer  of  the  same  who  may  charge, 
receive,  or  collect  a  higher  rate  of  interest 
than  twelve  per  cent  per  annum  by  means  of 
discount,  commission,  agency,  or  anv  other 
subterfuge. "  Act  of  Apnl  3, 1884,  N.  Jl.  Sess. 
Laws.  1^84.  chap.  80;  N .  M.  Comp.  Lawi, 
18':J4,  §§1730-1739. 

3Ic  firooin  brought  this  action  under  the  above 
statute  to  recover  from  the  defendant  in  error 
double  the  amount  allecjed  to  have  been  col- 
lected and  received  by  the  corporation  in  ex- 
cess of  the  legal  rale  of  interest.  The  declara- 
tion, in  one  count,  charges  that  the  $'i500 
paid  to  the  company's  agent,  and  the  $2842  19 

gaid  in  discharge  of  the  interest  note  maturing 
December  81,  1886,  were  in  excess  of  what  tbe 
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rompuDv  wQs  autborized  by  tbe  statute  to 
charge,  collect,  or  receive,  and  upon  that  bnsis 
judRnienl  was  asked  for  $18,600.20.  At  thi» 
trial  the  plaintiff  withdrew  all  claim  except  for 
an  aniouDi  double  the  sum  of  $6o00  paid  to 
Dinkel,  the  company's  agent. 

Tbere  was  a  verdict  and  iudprment  asrninst 
the  company  for  $13,000.  The  judement  was 
rever.<ie(l  by  the  supreme  court  of  the  territory 
and  the  cause  was  remanded  with  directions 
to  proceed  in  accordance  with  the  opinion  of 
that  court  Subsequently,  at  tbe  request  of 
McBroom,  in  order  to  facilitate  an  appeal  by 
him  to  this  court,  the  judgment  was  so  modi- 
fied that  a  venire  de  Jiavo  was  not  awarded, 
and  upon  the  facts  in  the  record,  the  supreme 
court  of  the  territory  adjudged  that  the  compa- 
322]  ny  go  hence  without  day,  and  *rccover 
ilscos:s  in  that  court  as  well  as  in  the  court  of 
original  jnri&diciion.  The  judgment  of  the 
court  below,  therefore,  became  a  final  one. 
Scottish  Mortg,  <St  L,  L  Co,  v.  McBroom  (N.  ^1.) 
m  Pac.  Rep.  ^^59. 

The  general  grounds  upon  which  the  court 
below  proceeded  were  that  the  contract  in 
question  was  valid  to  the  extent  of  the  princi- 
pal sum  and  the  legal  interest;  that  all  pay- 
ments made  by  the  borrower,  whether  such 
payments  were  made  on  account  of  usury  or 
as  bonus  or  commission,  should  be  applied  in 
reduction  of  the  debt;  and  that  the  borrocver 
was  not  entitled  to  recover  the  statutory  pen- 
alty while  any  portion  of  the  amount  really 
loaned,  with  legal  interest,  after  crediting  all 
payments,  remained  unsatisfied. 

if,  when  receiving  the  bonus  of  $0500  from 
tbe  borrower,  Dinkel,  the  agent  of  the  defend- 
ant in  New  Mexico,  represented  his  principal, 
tbe  contract  in  question  was  usurious;  for  that 
sum  and  the  aggregate  amount  of  the  notes 
given  for  interest  exceeded  the  hiirhest  rate  of 
interest  that  could  be  charcred,  collected,  or  re- 
ceived, under  tbe  laws  of  New  Mexico,  on  the 
sum  loaned  to  McBroom.  Upon  this  point  the 
court  below  8aid:'*In  the  view  that  we  have 
taken  of  tbe  mat  ler  it  is  immaterial  to  determine 
whether  Dinkel  was  an  agent  or  whether  as  an 
otficer  he  was  a  part  of  the  corporation,  so  that  a 
transaction  with  him  was  a  transaction  with  the 
corporation  itself;  for  the  fourth  article  of  the 
agreement  between  him  and  the  home  oflSce,  as 
already  shown,  provided  that  all  such  com- 
missions and  bonuses  should  enure  to  the  ben- 
efit of  the  company.  In  view  of  this  provision 
of  his  contract  and  of  the  fact  that  the  company 
bad  knowledge  of  each  step  taken  by  him  it  la 
to  be  presumed  that  he  was  acting  for  the  com- 
pany. The  facts  in  this  case  bring  it  clearly 
withia  tbe  rule  laid  down  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Fow- 
ler V.  Equitable  Trust  Co.  141  U.  8.  884  [35: 
7ti6],  wherein  a  foreign  corporation  (whose 
agent  in  the  state  accepted  a  commission  from 
the  borrower  on  loans  procured  fr^m  such  for- 
ign  corporation)  was  held  to  have  received  the 
proceeds  of  the  usurious  transaction,  tbe  com- 
mission paid  to  the  agent  beine  in  excess  of  tbe 
highest  rate  of  interest  allowed  by  law."  We 
d2«ij  entirely  concur  in  these  views.  *The 
statute  of  New  Mexico  does  not  permit  the  re- 
ceiving of  usurious  interest,  by  way  of,  or 
under  the  guise  of,  "discount,  commission, 
agency,  or  aoj  other  aubterfuge." 

IMU.  & 


Was  the  contract  between  the  p.irtics  void 
as  to  the  amount  loaned  with  legal  interest 
thereon,  because  it  provided  for,  or  in  its  ex- 
ecution involved,  the  payment  of  usurious  in- 
terest? The  plaintiff  insists  that  it  was,  and, 
consequently,  tliat  a  cause  of  action  accrued 
immediately  upon  the  payment  of  the  bonus 
of  $6500  to  the  company's  agent,  or  a  I  least 
from  the  tirst  payment  of  interest  for  a  fixed 
period.  This  question  must  first  receive  at- 
tention. 

Of  course,  effect  must  be  given  to  the  inten- 
tion of  the  legislature  as  manife'ited  by  ihn 
words  of  the  statute,  interpreted  acrordiUv  to 
their  natural  signification.  And  in  ascertain* 
ing  that  intention  all  of  its  provi'^ious  must  bo 
considered  together.  As  said  in  Ihinia  v. 
R'ninrh,  53  U.  8.  13  How.  79.  8-1  fi:;:  J»01. 
90<]:  •*  Before  the  rule  can  be  applied  in  auy 
case  of  a  statute  prohibit  ing  or  enjoining  things 
to  be  done,  with  a  prohibitiou  and  a  penalty, 
or  a  penalty  only  for  doing  a  thing  which  it 
forbid.s,  the  statute  m\i8t  be  examined  as  a 
whole  to  find  out  whether  or  not  tbe  makers  of 
it  meant  that  a  contract  in  contravention  of  it 
should  be  void,  or  that  it  was  not  to  be  so.  In 
other  words,  whatever  may  be  the  structure  of 
the  statute  in  respect  to  prohibition  and  pen- 
alty, or  penalty  alone.that  it  is  not  to  be  taken 
for  granted  that  the  legislature  meant  that 
contracts  in  contravention  of  it  were  to  be 
void,  in  the  sense  that  they  were  not  to  be  en- 
forced in  a  court  of  justice."  So,  in  Pratt  ▼, 
Short,  79  N.  Y.  437.  445,  85  Am.  Rep.  631: 
"  A  prohibitory  statute  may  itself  point  out 
tbe  consequences  of  its  violation;  and  if  on  a 
consideration  of  the  whole  statute,  it  appears 
that  the  legislature  intended  to  define  such 
consequences  and  to  exclude  any  other  penalty 
or  forfeiture  than  such  as  is  declared  in  the 
statute  itself,  no  other  will  be  enforced,  and  if 
an  action  can  be  maintained  on  tbe  transac- 
tion of  which  the  prohibited  tran.saction  was 
a  part,  without  sanctioning  the  illegality, 
such  action  will  be  entertained."  See  also 
Pangborn  v.  Westlake,  36  Iowa,  646,  649,  and 
authorities  there  cited. 

The  statute  of  New  Mexico  does  not  declare  a 
contract  ^providing  for  usurious  interest! 324 
to  be  absolutely  void  in  respect  to  the  amount 
loaned  and  legal  interest  thereon,  but  only  im- 
poses a  fine  upon  any  person  or  corporation 
charging,  collecting,  or  receiving  a  higher  rate 
of  interest  than  twelve  percent  per  annum,  and 
forfeits  to  the  person,  from  whom  such  interest 
is  collected  or  received,  or  to  his  executors,  ad- 
ministrators, or  assigns,  double  the  amount  so 
collected  or  received — the  action  to  recover  such 
penalty  to  be  brought  within  three  years  after 
the  cause  of  action  accrues.  Construing  sec- 
tions 1736,  1737,  and  1738  together,  the  stat- 
ute does  not  prohibit  the  recovery  of  the 
amount  loaned  with  lesral  interest.  No  such 
consequence,  as  the  forfeiture  of  the  principal 
and  legal  interest,  is  visited  upon  the  lender. 
And  that  seems  to  be  the  view  expressed  by 
the  supreme  court  of  the  territory  of  New 
Mexico  when.  con.struing  the  local  statute,  in 
Miliigan  v.  Cromweli,  3  N.  M.  830,  it  said: 
"  If  it  should  not  be  legal  to  recover  more 
than  12  per  cent  interest  per  annum  upon 
written  contracts,  the  converse  of  that  propo- 
sition would  seem  to  follow  as  a  neccasaiy 
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conspqnpnce  tint  ft  sbflll  be  lawful  to  rocover 
on  sucli  conmict  li  per  cent  interest  per  an- 
D'.im."  It  is  true  thnt,  by  noccs<ary  iniplir.i- 
lion,  tbo  cnntr.MCt  is  voi<l  as  lo  any  of  interest 
6lip«ilM:e(1  fo  1)1^  pn  1.  in  excess  of  tlie  liit^best 
r:)ie  allowed  by  the  siatJitc.  But  as  the  stnt 
ute  only  impo-'es  a  fine  for  cbarginsr.  collect- 
ing, or  rcc-iving  usmi(»ns  intcresi,  ami  gives 
toilic  borrower  a  right  to  recover  double  the 
amount  of  such  interest  ccllecied  or  received 
from  him,  the  courlsought  not  to  declare  the 
contract  vr)i(i  as  to  principal  and  h'.iral  interest. 
Tli.it  would  add  a  penalty  not  prei'ciibed  by 
the  statute. 

This  question,  substantially  as  now  present- 
ed, has  otien  arisen  in  cases  un.ler  the  section 
of  the  National  Banking  Act.  providing  that 
the  knowingly  taking,  receiving,  reserving,  or 
charging  a  rate  (»f  interest,  in  excess  of  that 
allowed  by  the  Act,  shall  be  adjudged  a  for- 
feiture of  the  entire  interest,  and,  in  case  a 
greater  rate  is  paid,  gives  the  person  paying  It, 
and  his  lecal  representatives,  aright,  by  suit 
brought  within  a  specified  time,  to  recover  back 
twi(  e  the  amount  so  paid.  In  reference  to  that 
Act  this  court  has  said  that  **where  a  statute 
J^!i*»  I  *prescribes  a  rate  of  interest  and  siuoply 
forbids  the  taking  of  more,  and  morels  cori 
tracted  for.  the  contract  isgoo'l  for  what  might 
lawfully  be  taken.  .  .  .  Wlien  a  statute 
creates  a  new  ofTense  and  denounces  the  pen- 
ftl'v,  or  gives  a  new  right  and  declares  the  rem- 
edy, the  punislimcnl  or  the  remedy  can  be 
only  that  which  the  statute  prescribes." 
Farmers  dk  M.  Na'.  H'lnkv.  IJ(iirifin,dl  U.  S. 
29.  35  123:  196.  1991.  So  in  (Mtes  v.  Fi-ft 
yfft.  ihink  of  Montrjomert/,  100  U.  S.  239,  240 
[2.'),  5><0,  584],  where  one  of  the  questions  was 
"whtUier  a  bank  could  b'*  deemed  a  bona  fide 
holder  of  a  neirotia'-jle  lu^to,  having  received  it 
under  a  conrract  which,  in  its  execution,  in- 
volved a  violation  of  the  usury  laws  of  the 
st'ite,  this  court  said:  "The  statute  under 
vhirh  th"  bank  was  organized,  known  as  the 
National  Hanking  Act,  does  not  declare  the 
contract  under  which  the  usurious  interest  is 
paid  to  be  roi(f.  It  denounces  no  penally 
other  than  a  forfeiture  of  the  interest  which 
the  note  or  bill  carries,  giving  lo  the  debtor 
the  right  to  sue  for  and  recover  twice  the 
amouiif  of  intiyest  so  paid.  If  we  should  de- 
clare the  contract  of  indorsement  void,  and, 
conseqiiently,  that  no  right  of  action  passed  to 
the  l»ank  on  the  note  transferred  as  collateral 
■ccurity,  an  additional  penaby  would  thus  be 
Otided  lieyond  those  imposed  by  the  law  iiself  " 

These  decisions  are  in  harmony  with  prior 
an«l  sul'Siqucnt  decisions  of  this  cotirt.  In 
fyrHn'rv.  Bxuk  of  Viuted  States,  21  U.  S.  8 
AVhtat.  33-:^,  853.  355  [5:  031,  G:J4,  G3oj.  where 
one  of  the  questions  was  whether  a  certain 
discoimi  was  usurious,  the  court  said:  **  The 
.statutes  of  usury  of  the  states,  as  widl  as  of 
England,  contain  an  express  provision  that 
usurious  cnntracts  shall  be  utterlv  void;  and 
without  such  an  enactment  the  contract  would 
be  valid,  at  least  in  respect  to  persons  who 
were  strauL'ers  to  the  u«ury.  The  taking 
of  interest  by  the  bank  beyond  the  sura  au- 
thorized by  the  charter  would  doubtless  be  a 
violation  of  its  ch'irter,  for  which  a  remedy 
ndght  be  applied  by  the  government;  but  as 
the  Act  of  Congress  does  not  declare  that  it 


shall  avoid  the  contract,  it  is  not  perceived 
how  the  original  defendant  could  avail  him- 
self of  this  ground  to  defeat  a  lecoverv." 
AL'nin,  in  the  same  CH*!e:  "  The  Act  bus  hot 
pionounced  that  such  a  violation  [the  denling  io 
notes)  *makes  the  tran<aetion  or  contract;  3^0 
ipfo  facto  Void,  but  has  p  mished  it  bv  a  soecitic 
penalty  of  treble  the  value.*'  So  fn  De  Wolf 
V.  Jo'nunn,  23  U.  8.  10  Wheat.  3';7,  393  [6: 
343,  31')|,  in  which  was  said:  *' The  law  of 
Rhode  Island  certainly  forbids  the  contract  of 
h»an  for  a  ^rreater  interest  than  six  per  cent. and 
so  far  no  court  wou'd  lend  its  aid  to  recover 
such  interest.  But  the  law  goes  no  farther. 
It  does  not  forbid  the  contract  of  loan,  nor 
preclude  the  recovery  of  the  principal  under 
any  circumstances.  The  sanctions  of  that  law 
are  the  loss  of  the  interest  and  a  penalty  to  the 
amount  of  the  whole  interest  and  one  third  of 
the  principal  if  sued  for  within  a  year.  On 
what  principle  could  this  court  add  another 
to  the  penalties  declared  by  the  hw  itself?" 

In  line  with  the  above  cases  are  those 
in  which  national  banks  have  been  held  enti- 
tled to  recover  upon  securities  taken  in  the 
cour'^e  of  business,  hut  in  violation  of  the  Act 
of  Congress  In  ('ft ion  Nat,  Bank  v.  Mat- 
them.  98  U.S.  021.  027125: 18S,  199|.  the  court 
said:  "  The  statu: e  does  not  declare  such  a  se 
curity  voi(i.  It  is  silent  upon  the  subject.  If 
Congress  so  meant  it  would  have  been  easy  to 
say  SO;  and  it  is  hardly  to  be  believed  that  this 
would  not  have  been  done  instead  of  leaving 
the  ques'ion  to  be  settled  by  the  uncertain  re- 
sult of  litigation  and  judici-d  decision  where 
usurious  interest  is  contracted  for,  a  forfeiture 
is  prescribed  atid  explicitlv  delined."  3W- 
tional,  Bank  of  (in.tftc  v.  \Vhitnfy,  103  U.  S. 
99,  103  [26:  443.  4141;  SniiVi  v.  Shelley,  79  U. 
6.  12  Wall.  35S,  301  [20:  4o0.  431]. 

To  this  general  class  of  c  ses  belonirs  Frittn 
V.  Palmfr,  132  U.  S.  282.  291  [33:  317.320] 
where  the  question  was  whether  a  deed  tor  real 
estate  in  Colorado,  made  to  a  Mi-**  >uri  corpo- 
ration organized  to  do  business  in  Coloraflo,  but 
which  had  not  filed  in  the  office  of  the  secretary 
of  slate  of  the  latter  state  a  copy  of  its  charier 
of  incorporation,  etc.,  was  alxolutely  void, 
passing  no  title  to  the  grantee.  The  statutes  of 
Colorado  provided  that  no  foreign  or  domestic 
corporation  established  or  maintained  in  any 
way  for  pecuniary  profit  of  its  stockholders  or 
members  should  purchase  or  hold  real  estate  in 
that  slate,  except  as  provided  for  in  the  act; 
that  every  company  incorporated  under  the 
laws  of  any  foreisia  state  or  kinirdom,  or  of 
•any  slate  or  territorv  of  tlie  United  |327 
States,  beyond  the  limits  of  Colorado,  and  then 
or  thereafter  doinc:  business  within  that  state, 
should  tile  in  the  office  of  the  secretary  of  slate 
a  copy  of  their  charter  or  incorporation  ;  and 
that  failure  to  comply  with  these  provisions 
should  render  each  and  every  ofBcer,  ugeot. 
and  stockholder  so  failing  therein,  jointly  and 
severally  liable  on  any  and  all  contracts  of 
such  company  made  within  that  state  during 
the  lime  that  such  corporation  is  so  in  default. 
This  court  said :  **The  constitution  aod  lawa 
of  C(dorado,  it  should  be  observed,  do  not  pro- 
hibit foreign  corporations  altogether  from  pur- 
chasing or  holding  real  estate  within  its  limits. 
They  do  not  declare  absolutely  or  wholly  void, 
as  to  all  persons,  and  for  every  purpose,  a  con- 


1898. 


McBboom  v.  Scottish  Mobtgaoe  &  Land  Imvsstmbnt  Co. 


827-8a0 


yeyance  of  real  estate  to  a  foreign  corporation 
^hich  baa  not  previously  done  what  is  required 
before  it  can  rightfully  carry  on  business  in 
the  state.  Nor  do  Ihey  declare  that  the  title  to 
such  property  shall  remain  in  the  grantor, 
despite  his  conveyance.  So  far  as  we  are 
aware,  the  only  penalty  imposed  by  the  stat- 
utes of  Colorado  upon  a  foreign  corporation 
carrying  on  business  in  the  state  before  acquir- 
ing the  right  to  do  so,  is  found  in  section  262 
of  the  same  chapter.  .  .  The  fair  im plica 
lion  is  that,  in  the  judgment  of  the  legislature 
of  Colorado,  this  penalty  was  ample  to  effect 
the  object  of  the  statutes  prescribing  the  terms 
upon  which  foreign  corporations  might  do 
business  in  that  state.  It  is  not  for  the  judi- 
ciary, at  the  instance  or  for  the  benefit  of  pri- 
vate parties,  claiming  under  deeds  executed  by 
the  person  who  had  previouj^lv  conveyed  to  the 
corporation,  according  to  the  forms  prescribed, 
for  passing  title  to  real  estate,  to  inflict  the  ad- 
ditional and  harsh  penalty  of  forfeiting,  for  the 
benefit  of  such  parties,  the  estate  thus  conveyed 
to  the  corporation  and  by  it  conveved  to 
others."    132  U.  8.  282,  291  [33:  317.  820]. 

To  the  cases  may  be  added  the  following : 
Lmaer  v.  Maryland  Nat.  Union  /^/}^^  52  Md. 
7S,  121,  in  which  the  court,  referring  to  stat- 
utes regulating  usury,  held  that  a  contract, 
uutler  which  a  greater  interest  is  taken  than  the 
law  allows,  is  not,  for  that  reason,  void,  unless 
the  law  it.<»i'lf  provides  that  the  taking  of  illegal 
interest  shall  be  attended  by  that  result;  and 
J'arfntrg  &i  T.  Dunk  v,  Harrison ^  57  Mo.  503, 
t$28]  509,  *in  which  the  court,  referring  to 
the  prohibitions  of  usury  by  statute,  said  that 
the  mcji.»jure  of  illegality  or  immorality  is  the 
extfut  of  the  |)rohibiiion,  and  that  tipplies  not 
to  the  loan  in  which  there  is  no  moral  vice, 
but  only  to  the  forbidden  excess  of  interest. 

Our  conclusion  upon  this  branch  of  the  case 
is  that,  upon  principle  and  authority,  the  con 
tract  of  loan  in  que-tion  providini;  for  usurious 
interest  cannot  be  held  void,  except  as  to  in- 
t(  rest  in  excess  of  what  the  statute  allowed  to 
be  c-hnrged,  collected,  or  received. 

The  contract  of  loan  not  biHng  void,  except 
as  to  the  excess  of  interest  stipulated  to  be 
paid,  the  question  arises  whether  the  lender  is 
liable  to  an  action  for  the  penalty  prescribed 
by  the  statute,  so  long  as  the  pr.ncipal  debt, 
with  legal  interest  thereon,  after  <)ediu:tiug  all 
pa^'inenls.  is  unpaid.  We  are  of  opinion  that 
this  question  must  be  answered  in  the  negative. 
While,  under  the  statute,  the  mere  charying  of 
usurious  interest  may  be  a  misdemeanor  for 
which  the  lender  can  be  fined,  whether  such 
usurious  interest  is  or  is  not  collected  or  re- 
ceived, the  borrower  has  no  cause  of  action 
until  usurious  interest  has  been  actually  col- 
lected or  received  fiom  him.  Such  is  the  man- 
date of  the  statute.  And  interest  cannot  be 
said  to  have  been  collected  or  received,  in  ex- 
ces.«  of  what  may  be  lawfully  collected  and 
received,  until  the  len(ier  has,  in  lact—after 
givinj;  credit  for  all  payments — collected  or 
received  more  than  the  sum  loaned,  with  legal 
interest.  Such,  in  our  judgment,  is  the  true 
construction  of  the  statute  of  New  Mexico. 
In  this  view,  the  limitation  of  three  years, 
within  which  the  borrower  may  sue  for  double 
the  amount  of  usurious  Interest  collected  and 
received  from  him,  does  not  commence  to  run, 


and,  therefore,  the  cause  of  action  does  not  ao- 
cnie,  until  the  lender  has  actually  collected  or 
received  more  than  the  original  debt  with  lenl 
interest.  These  conclusions  are  supported  by 
adjudged  cases. 

In  Duncan  v.  First  Nat.  Bank  of  Hit.  PUat- 
ant,  in  the  District  Court  of  the  United  Statet 
for  the  Western  District  of  Pennsylvania,  it  was 
said:  '*From  the  origin  of  the  loan,  from  the 
retaining  of  the  first  discount  through  all  the 
'renewals  up  to  the  time  of  final  pay-  [320 
ment  of  the  principal,  or  up  to  the  time  of  enter- 
log  judgments,  there  is  a  locus  penitential  for  the 
party  taking  the  excessive  interest.  Any  time 
till  then  be  may  consider  the  excessive  interest 
paid  on  account  of  the  loan,  and  so  apply  il 
and  lessen  the  principal.  .  .  Up  to  that  time 
he  may  make  this  election.  When  payment  ia 
actually  made  or  judgment  entered,  the  elec- 
tion is  made,  and  if,  as  in  these  cases,  judg- 
ment is  entered  for  the  face  amount  of  the 
notes  or  full  amount  of  the  loan,  or  payment 
is  taken  in  full  without  any  reduction  by  tak- 
ing out  the  excessive  interest,  the  cause  of  ac- 
tion is  complete."    Nat.  Bank  Cases.  360,  362. 

In  Stevens  v.  Lincoln,  7  Met.  525, 528,  which 
was  an  action,  under  a  statute  of  Massachu- 
setts, authorizing  suit  to  recover  threefold  the 
am.ount  of  interest  paid;  it  being  alle;:ed  that 
interest  hnd  been  paid  at  a  greater  rate  than 
the  law  allowed,  the  court  said:  "In  regard 
to  the  payment  of  $1458.91,  whether  this  was 
a  payment  of  the  usurious  interest  or  a  part  of 
it,  we  are  of  opinion,  that  while  the  usurious 
ii.terest  is  unpaid,  there  remains  the  locus 
pcnitentim;  that  the  party  may  relinquish  it, 
and  recover  interest  for  the  balance  of  bis 
debt — the  contract  not  being  rendered  void 
by  the  statute.  And  in  the  absence  ot  proof 
as  to  any  appropriation  of  a  partial  pay- 
ment, the  law  will  apply  a  payment  to  the 
valid  demand  rather  than  to  the  illegal  one; 
and  the  balance  which  remains  unpaid,  if 
it  exceeds  the  usury  agreed  to  be  paid,  in- 
cludes the  usury:  so*  that,  on  one  side,  the 
debtor  shall  not  recover  back  any  part  of  that 
which  he  honestly  owed,  by  the'allegation,  on 
his  part,  that  the  payment  made  by  him  was 
the  payment  of  the'usury;  nor,  on  the  other 
hand,  will  the  law  permit  the  creditor  to  secure 
to  himself  the  avails  of  his  illegal  contract,  and 
when  he  sues  for  the  balance  due  on  the  con- 
tract, to  Hver  that  the  usurious  interest  was  con- 
tained in  the  previous  pavnient,  and  that  the 
residue  is  justly  due."  T*he  same  rule  was  af- 
firmed in  baunders  v.  Lambert,  7  Gray,  4^4, 
486. 

So  in  Ilarrcj/  v.  National  L,  Ins,  Co,  60  Vt. 
200:  '*As  the  result  of  that  transaction  the 
pltfintiff  wentawav  with  $000  in  money,  all  he 
bad  ever  *received,  as  his  own  money,  [330 
and  the  defendant  with  the  plaintifr*s  note  tor 
$1000.  .  .  .  Hence  the  $100  usury  entered 
into  and  became  a  part  of  the  mortgage  note. 
The  payments  made  by  the  plaintitf  and  by 
Mrs.  Hardaker  prior  to  the  time  of  taking  up 
the  note,  would  in  law  be  applied  towards  the 
payment  of  the  legal  portion  of  the  note.  .  . 
All  the  payments  made  by  her,  as  well  as  those 
made  by  the  plaintiff,  up  to  the  final  payment, 
were  in  law  to  be  applied  towards  the  liquida- 
tion of  the  legal  portion  of  the  note.  Hence 
the  plaintiff  is  entitled  to  recover  what  was 
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Bdfbuix  Codbt  or  trb  United  Statxi. 

^ ^__, .__  jt  of  the  note,  abore  amount  of  an 

wbat  nu  then  ifgallf  due  upon  the  note  after  ute  of  New  1 

■pplyinctliepaycnenla  madelbereODlnlfqufda-  The  jurigm'nt  of  the  tuprtma  eaurt  tf  tl» 

tioo  of  Ibe  legal  portion  of  tbe  note  with  inter-  terrilcry  it,  Uitr^ore,  aj/lrmed. 

eat."    To  (he  saioe  effect   are  tbe  following 

aiithoritieB:     Seadita  y,    OrouiA,  88  Ky.  199,  

203;  Smith  r.  Bobtnton,  10  Allen,  183;   Bam-  '        ~ 

Jtinf  ».   Waa.%  Mo.  480,  49S;  Hall  t,   Fint  TniP  OATPH  IRAN  wnnira    J™»     r!»«a«» 

JVni,  Ba«k  of  Fairfield.  8  Neb.  99,  103;  Jack-  ^^^  GATES  IRON  WORKS.  Appt..  [333 

•EH)  T.  Oarmr,  79  Ga.  iVi.  "■ 

In  Wrig/it  T.  £ainy.  8  Bam.  ft  O.  166.  168,  DAVID  R.  FRA8ER  wr  ai» 
wblch  was  an  aclion  torecoTerlbe  penultisBof 

the   Btalule  of    usury,   Abbott,   Cll.  J.,  eoid:  (See  B.  C.  Keporter'* ed.  8B&«&) 
"Nooe  of  tbe  paymeola  were  appropriated  by 

eilher  party  at  the  lime  of  pavmcnt.     If  Ibe  Patent!  for  improremenU  in    itone  erviMtiff 

law  ought  now  to  make  lucli  ail  approprialion  machinei,     Ao#.   SOl.Bie,    tS7,St9.   66,793, 

ts  the  pleader  has  supposed  Id  this  court  the  IIO.S97.    tiS.SiS.    SiS.SiB,    H6.608,   ISO,- 

count  will   be  suslained  by  the  proof,  olber-  ^^6,  when  valid,  and  alien  not  infringed. 

wise  not.    We  thiuk  the  law  ought  not  to  miike  __ 

•nchan  appropriatloD.     .     .     .     And  audi  ho  >-„Thepatent  toCharlea  M.  Browo.  No.Kil.ft4».of 

approprialion  works  no  prejudice  to  Ihe  party;  Mnroh  28.  we.  for  a  etone  orusl.  ng  machine,  to  m. 

ItTeaves  him  only  where  by  his  owo  conduct  Z^,ZAlV^m^.^"«L"'^Xt^^ 

he  placed  himself;  and  in  the  csae  1  have  put  "binT                    inirinBeo  W  aefenaaiit  a  id*. 

of  llie   payment  of   one  bill    a.id    non  n„y.  ^   Tbe' pat«.t»o  George  a 

ment  of  tbe  other.  If  ao  action  for  the  penalties  ^^^  237!m  ol  Feb.  1. 1891. 

of  tbe  statute   should  he    brought,  the   same  whiohiociuacsseTeral  leaturcanot  round  lo  tba 

— "ciple  of  law  would  protect  the  defendant  maoWne  made  by  dFteDdaota. 

--lylngthe  payment  of  the  firal  bill  lo  3.  The  leading  featur™  of  the  atone  orushfoa  ma. 
-.  ..,al  demaod,  and  not  permtltlng  tbe  Iheu  ohlne  pateoied  to  Henry  Pcarce  Jul;  81, 1806.  br 
ilalntlfftoapply  it  to  the  illegal  demand,  that  patent  No.  Sa,793.  and  which  ara  found  Id  the  ma- 
ts, to  the  loan  and  inlereat,  although  it  be  pre-  cblneof  defendaota.areanticipHtedbrttaeWiHHi 
clsely  of  tbe  aarae  amount;  because  peradven-  machine,  a  prior  patented  Invention,  sod  by  tba 
ture,  the  lender  might  repent  Ihe  illegal  bar-  Oatrandcr  machine,  a  atlH  older  paleni. 
Cain  and  refu!<e  to  rer'eive  the  full  amount  of  ^  1''>e  use  of  safety  break  pins  for saTfDgmacbln. 
tbe  second  bill,  aod  tbe  law  will  allow  him  (be  err  'torn  tbe  simin  of  a  sudden  Jar  Is  old,  and 
opporlunlly  of  doing  eo,  iliat  be  miglil  not  be  'S^'r  "*?  '^i" '"='" ?  P''n>oee.  lo  conneoUon  »li^ 
3:i  1]  de<™ed  a  roceirer  of  usuiioul*  inlereat,  '^^  "^^^^fl^  "' '  """"'  '"'"^"^  """""^  " 
wilboHtcleareTideDcelhalhehadnoIonlrbar.  ^''i^,*^™"'"^  „,  .  .  ,,„„-,  . 
p.iDed,o  «cei"..>ut  bad  acoa.ly  ^cHved,  \^4''no^7nVr^cfhe"pS!^tTo.m39r'tS'jr 
BUClnmereSl.  Andiflbelawwlilmaketlilsap  h.  Ruak.of  Doc.  20.  IKO.for  aaott  metalpln  id* 
proprialioD  of  thepajment  in  the  twocases  Ibat  grinding  mill,  the  use  of  aatety  plus  bcinp  old. 
I  ha»e  put,  in  one  instance,  againat  the  lender,  g.  xhe  two  patents  to  P.  W.  Qatss  No,  213,318.  1>- 
and  10  prevent  him  from  enforcing  ao  Illegal  aued  Juneai.lSSl.and  No.i43.BiB.  Isauco  judsM, 
biirgain,  and  Id  Ihe  other  ioslance  in  favor  of  ISSl.  lor  Linproremente  In  etnne  crushlaR  ma- 
thelender,  and  to  protect  him  from  being  aub-  ohlnee,'wereanilclpatedln  the  Brown  macblnoi. 

iect  lo  a  penally  for  an  illeenl  bargain  only,  it    ~rr~ : : ~~^ — \ — : — ~rz ' 

ieems  vpry  plainly  lo  f..llnw  tbala  simtlnrir,-  N'^'^-'*'.  "  o^^O-""™'--  aT  pa(*n(«,  <X-^  «.- 


hy  applyln 
tbe  Ic'al  di 
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ilincflon  nndeJTict.  see  note  to  Daliell  t.  Duolwr 

■  .    ,        .,.  "         .        ...,.-..„..*  Waich  Cage  MIp.  Co.  37;  748. 

le  before  tbe  court.      And  this,  in  cSeCl,  18  roru^hatpclenfa  art  o™n(«i.-«ft«n  dwlarttfixrtcl, 

only  Baying  that  where  a  person    uas  two  de-  g^^  qqi^  [q  Evana  v.  Salon,  i:  433. 

manda,  one  recognjzrf  by  law,  the  olber  aris-  ^,  ^  pattntabanv  of  (nMiUtons.  see  noM  to 

tog  on  a  matier  forbidden  by  law,  and  an  uo-  Thompeoo  t.  Bolsseller.  »  7S.  and  to  CoraiDs  t. 

appropriated  payment  is  made  lo  liim,  the  law  Burden.  14:  WS. 

wll)  afterwards    approprtale  it  lothe  demand  AHodleUnettmbAvrtentKBetAirmeotrntehavam, 

which  II  acknowledges,  and  not  to  the  demand  artlries  or  ptwtucU  and  protetieK  when  IntUr  pol- 

wbirL  It  prohibits,"  rnl«l.aeenutetoOamlaKr.  Burden.  14:  SKt. 

For  Ihe   reasons  slated,  we  are,  of  opinion  AgvUntliidinQproreaanipnid-tLetinianiejMetili 

Ibat  this  aclino  cannot  now  be  mainlained  uo-  Kporate  mtenli  therefor,  aee  not*  to  Bvana  *. 

derlbe  statute,  and,  consequently,   the  court  Eaton. 4:133. 

below  properly  reversed  the  judgment  of  the  ^»  to  what  reUttMiiuiB  eotwr,  aee  not«  to  O'Reilly 

court  of  original  jorisdicHoQ  and  entered  ludg-  v.  Morao,  11:  801. 

ment  in  favor  of  the  defendant  A«  toasWonmmt.bf/orstosulflflondreUsiiUMjDot- 
Il  is  proper  lo  any  that  tbe  queations  deter-  '""t-rwordinfl.- upftencws-oriment  traas/tr.  CTtsade^l 
mined  m  hornet  7.  Jdvn'-Ae  Hat.   Bank,  88  U,  '''-T'.^f.h^  „'.^„  "!!  " ';  ^.'vl;.^^™,^ 
»in*  of  Wxlketbarre    101   D.  8.  B3  [26:  958};  ^  Alison  v,  Koussean,  U:  1141. 
^TfaTs^f."^^^  v^7f?v^■mu■8  ^^'^^"'"•^  infrinoer^ntot  patent;  tr^ 
1^1    no    SSSJ' ?  "  ^    ■      t  ''"rwrt,  112  U.  8.  aamoiTU.  see  nolB  to  Hogg  T.  Emerson.  IS:  aa. 
478  [28:  820],  do  not  arise  here.     No  quesltoo  ^  („  potsntoMBu 0/  tei^lo™,'  poteBtaWs  Mb- 
Is  presented  in  the  case  befoie  ua  as  to  whether  ^.^atter:  utttKw;  uihot  eonrtKirfe.  inumHtm:  pat- 
the  borrower,  when  sued  for  (he  principal  debt  („ta61e  novtitv.  oomWnatlow;  /or<*on  patents  ant. 
and  legal  Intereat,  ma;,  of  right,  set  off    the  tMrtSteU.  aeeoot«t«  Qraatr.  Walter,)?:  (83. 
»«  lU  D.  8.. 
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In  publfe  use  mnre  thnn  two  yean  before  Gates 
applied  for  suoh  patonte. 

T.  The  flrst  claim  of  the  patent  to  P.  W.  Gates  Na 
240,60&,  of  Sept.  6,  1881,  for  an  improvement  in 
stone  crushinflT  maobines,  is  not  an  Inyention, 
and  is  not  Infringed  by  defendants. 

S.  Tbe  alleged  invention  in  tbe  patent  to  P.  W> 
Gates,  No.  2S0.666,  of  Dec  18, 1881,  for  improve- 
ment in  stone  cnishinfir  machines.  Is  for  a  com- 
bination of  old  features  present  in  tbe  Brown 
machine  made  and  pold  more  than  two  years  be- 
fore Gates  applied  for  this  patent,  except  tbe 
bard  metal  plate,  which  is  old. 

[No.  253.] 

Argved  March  8, 189J^    Decided  May  U,  189^ 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  tbe  Northern  Dis- 
trict of  Illinois,  dismissin^r  a  suit  in  equity 
broucbt  by  tbe  Gates  Iron  Works  against  Da- 
vid R.  Fraser  et  al.,  for  a  violation  of  certain 
patents  for  improvemeDts  in  stone  crushing 
macbiDe5i,  which  had  been  assiirned  to,  and  be- 
come vested  in  tbe  plaintiff,  and  for  the  usual 
relief.     A  firmed. 

Statement  by  Mr,  Justice  Shiras; 

At  the  March  term,  1890,  of  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Illinois  the  Gates  Iron  Works,  a 
corporation  organized  under  the  laws  of  the 
state  of  Illinois,  filed  its  biU  of  complaint 
against  David  R.  Fraser,  Thomas  Chalmers, 
and  Hiram  H.  Scoville,  alleging  that  the 
•aid  complainant  was  tbe  sole  owner  of  sev- 
eral letters  patent  of  the  United  States, 
namely,  No.  56. 793,  issued  to  Henrv  Pearce, 
July  81.  1866;  No.  201,646.  issued  to  Charles 
M.  Brown.  March  26,  1878:  No.  237.820. 
Issued  to  Qenrge  and  Albert  Raymond,  Feb- 
ruary 1.  18S1;  No.  110,897,  issued  to  John 
H.  Rusk,  December  20,  1870;  No.  243,843. 
Issued  to  P.  W.  Gates,  June  21,  1^1 ;  No. 
243,545.  Issued  to  P.  W.  Gates,  June  28,  1881 ; 
No.  246.608.  issued  to  P.  W.  Gates,  Sep- 
tember 5,  1881;  and  No.  250.656,  issued  to 
P.  W.  Gates,  December  18.  1881 ;  and  which 
said  letters  patent,  and  the  inventions  and 
Improvements  therein  described,  bad.  by  as- 
tijirnments  in  writing,  prior  to  the  commence 
ment  of  the  suit,  become  vested  in  the  com- 
plaint. The  bill*  further  alleged  that  the  de- 
fendants were  making,  usinir,  and  vending 
machines  embodying  the  saicf  inventions,  in 
disregard  of  the  rights  of  complainant,  and 
prayed  for  the  usual  relief. 

The  defendants  filed  a  joint  and  several 
answer,  a*imitting  that  tbe  letters  patent 
mentioned  in  the  bill  have  been  issued,  but 
334]*deny  ing  that  the  persons  to  whom  tliey 
had  been  granted  were  the  original  and  first 
inventors  of  tbe  several  inventions  described 
and  claimed  therein,  or  that  the  defendants 
had  infringed,  or  were  infringing,  the  rights 
of   the  complainant  in  the  said  inventions. 

The  answer  further  averred  that  the  defend- 
ant Hiram  H.  Scovillehad,  prior  to  the  filing 
of  the  application  by  Charles  N.  Brown  for 
a  patent  for  the  improvements  described  and 
claimed  in  said  patent  No.  201,646.  dated 
March  26.  1878,  by  and  with  the  consent  of 
the  said  Brown,  made  and  put  into  use  two 
machines  containing  the  inventions  secured 
by  said  natent  No.  201,646,  and  that  the  de- 
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fendants  bad  a  right  to  make  and  sell  ma- 
chines containing  said  inventions  by  virtue  of 
an  oral  license  given  by  Brown  to  Scoville 
before  the  application  for  said  patent  wai 
filed. 

The  answer  further  alleeed  that  P.  W. 
Gates  was  not  the  original  and  first  inventor 
of  the  improvements  described  in  tbe  several 
patents  Nos.  243.343.  243.545,  246.608,  250,- 
656;  but  that  substantially  those  improve- 
ments were  invented  by  said  Charles  N. 
Brown  before  the  supposed  invention  tlien-of 
by  Gates,  and  were  embodied  and  exemplitied 
in  certain  full-sized  working  machines  built 
by  tbe  said  Iliram  H.  Scoville,  which  were 
publicly  used  more  than  two  years  before 
Gates  made  application  for  any  one  of  the 
said  four  patents. 

The  answer  further  stated  that  Henry 
Pearce  was  not  the  original  and  first  inventor 
of  the  improvement  pntent^^d  bv  said  patent 
No.  56,793,  dated  July  81,  1866.  and  tliat 
substantially  the  same  thing  was  shown  and 
described  in  letters  patent  No.  28,081,  i.ssued 
to  one  G.  H.  Wood,  dated  April  24.  1860. 

Subsequently  the  defendants,  with  leave 
of  court,  filed  the  following  amendment  to 
the  answer,  to  wit: 

**  Letters  patent  to  J.  P.  Ostrander,  granted 
and  dated  April  25,  1846,  No.  4478,  'grain 
mill.' 

**  And  as  to  the  patent  mentioned  in  said 
bill  of  complaint  as  having  been  granted  and 
issued  to  J.  H.  Rusk,  Charles  M.  Brown,  G. 
and  A.  Raymond,  and  the  four  patents  to  P. 
W.  Gates,  numbered  respectively  243,343, 
243,545,  246.608,  and  250,656,  they  furtber 
aver,  upon  information  and  belief,  that  the 
*said  Brown,  Raymond.  I^isk.and  Gntes[t{;i5 
were  not  the  original  and  first  inventors  of  the 
things  patented  by  or  to  them  respectively, 
and  that  substantially  the  same  things  were 
patented  by  or  shown  and  described  in  the 
following  letters  patent,  to  wit: 

**  As  to  patent  to  H.  Pearce,  No.  66. 793. 

*•  Letters  patent  to  J.  F.  Ostrander,  granted 
and  dated  April  25,  1846,  No.  4478,  for  im- 
provement  in  grain  mill. 

"Letters  patent  to  G.  H.  Wood,  granted 
and  dated  April  24.   1H60,  No.    28.031. 

"As  to  patent  to  J.  H.  Rusk,  No.  110.307. 

"Letters  patent  to  A.  C.  Ellitborpe  and  I. 
Scoville,  granted  and  dated  November  23, 
1858,  for  improvements  in  machine  for  break- 
ing stones,  etc..  No.  22.113. 

"Ijctters  patent  to  Hiram  H.  Scoville, 
granted  and  dated  May  26.  1868,  No.  78,332, 
for  improvement  in  stone  breaker. 

"  As  to  patent  to  C.  M.  Brown.  No.  201.646. 

** Letters  patent  to  Charles  Tripp,  granted 
and  dated  November  10,  1857,  No.  18,610,  for 
improvement  in  grinding  mill. 

"Letters  patent  to  Conrad  P.  Wagner, 
granted  ana  dated  January  80.  1866,  No. 
52,847,  for  improvement  in  quartz  mill. 

"  Reissue  letters  patent  to  JamesAV.  Rutter, 
granted  and  dated  September  7,  1869,  No. 
3633  for  improvement  in  ore  crusher. 

"As  to  chilled  iron,  V.  I.  Knight's  Ameri- 
can Mechanical  Dictionary,  published  in 
New  York,  1874.  p.  537,  title  *Cbill.' 

"As  to  patent  to  P.  W.  Gates,  No.  248,848. 

''Letters  patent  to  L.    Fagin,  granted  and 
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dated  October  80.  1866,  No.  69.201,  for  im- 
provement in  iiangine  millstones. 

**  Letters  patent  to  B.  N.  Taylor,  rranted 
and  dated  February  27,  1866,  No.  62,908,  for 
improvements  in  iLnuckle Joint. 

**  As  to  patent  to  P.  W.  Qates,  No.  848,646. 

"  Letters  patent  to  Charles  Tripp,  granted 
and  dated  November  10,  1867,  ifo.  18,610, 
for  improvement  in  grinding  mill. 

**  Letters  patent  to  Conrad  P.  Wagner, 
836]  granted  and  *dated  Jannary  80,  1866, 
for  improvement  in  quartz  mill,  N'o.  62,847. 

**  Letters  patent  to  Thomas  Varney,  granted 
and  dated  April  9,  1867.  No.  68,676,  for  im- 
provement in  quartz  mill. 

••As  to  patent  to  P.  W.  Gates.  No.  246,608. 

•*  Letters  patent  to  H.  Pearoe,  granted  and 
dated  July  81,  1866.  No.  66,796,  for  improve- 
ment in  quartz  mill. 

*•  As  to  patent  to  P.  W.  Gates,  No.  250,666. 

•*  liCtters  patent  to  P.  W.  Gates,  frranted 
and  dated  June  28,  1881,  No.  248.646,  for 
improvement  in  rock  or  stone  breaker. 

*•  Letters  patent  to  Daniel  Hughes,  granted 
and  dated  February  20,  1866.  No.  62,716,  for 
improvement  in  quartz  crusher,  etc. 

**  liCtters  patent  to  L.  Fagin,  granted  and 
dated  Octol>er  80.  1866.  No.  69,201,  for  im- 
provement  in  hanging  millstones. 

** English  letters  patent  to  Claude  Marie 
Savoye,  No.  6196  or  1831,  for  improvement 
in  machinery  for  grinding  grain  and  other 
substunces. 

**  The  defendants,  further  answering,  say 
upon  information  and  belief  that  some  of  the 
older  ones  of  complainant's  said  patents  show 
and  describe  improvements  which  are  claimed 
in  other  and  later  of  the  complainant's  said 
patents,  and  they  further  sav  that  as  to  the 
said  several  patents  by  them  Iierein  and  here- 
intofore  mentioned  are  shown  and  described 
devices,  parts,  or  combination  of  parts  tliat 
are  substantially  the  same  as  the  devices  and 
coinbi nations  set  forth  in  other  patents  than 
those  to  which  they  are  specifically  named 
as  relating,  and  that  any  and  all  of  said 
patents  will  be  referred  to  as  containing  the 
substance  of  any  or  either  of  the  complain- 
ant's said  patents  as  may  be  deemed  appro- 
priate." 

The  cause  was  put  at  issue,  a  large  amount 
of  evidence  taken,  and  after  arj^umcnt  on 
March  81.  1890,  the  court  below  dismissed 
the  hill  at  complainant's  costs.  From  this 
decree  an  appeal  was  taken  to  this  court. 

Mr.  Lewis  L.  Coburn   for  appellant. 
MessTf.  L.  L.  Bond  and    0,   E.   Piekard 
for  appellees. 

837]  ^Mr.  Justies  Shiraa  delivered  the 
opinion  of  the  court: 

The  patents  that  are  before  us  for  considera- 
tion are  for  improvements  in  stone  crushing 
machines.  ,  We  shall  preface  our  discussion 
of  the  questions  that  arise  by  adopting  from 
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the  brief  of  the  plaintiff  in  error  the  follow- 
ing description  of  the  final  and  nerfected  form 
of  the  machine,  and  which  is  claimed  to 
embody  the  various  inventions  and  improve- 
ments covered  by  the  several  patents : 

**  The  inventions  of  these  various  patents 
can  be  more  readily  understood  by  first  un 
derstanding  the  construction  of  this  type  of 
stone  crushing  machines  which  has  liecome 
to  be  known  as  the  gyratory  type  of  stone 
crushers.  This  name  comes  from  the  fact 
that  the  crushing  cone  is  carried  on  a  vertical 
shaft  which  has  its  bearing  at  one  end  in  the 
axis  of  the  conical  enclosing  case  wliii  h  sur- 
rounds the  crushing  cone,  while  the  bearing 
of  the  other  end  of  the  cone  shaft  is  eccentric 
to  the  axis  of  the  enclosing  or  surroundini^ 
conical  cylinder  which  surrounds  the  crush- 
ing cone.  This  vertical  shaft  which  carries 
the  crushing  cone  of  the  machine  is  loose  in 
its  bearin|^s,  but  the  end  of  this  shaft  which 
is  eccentric  to  the  axis  of  the  enclosing  con 
ical  case  or  cylinder  of  the  machine  is  carried 
around  in  a  circle  by  being  placed  in  an 
eccentric  box  in  a  gear  wheel  that  is  revolved 
on  its  center,  which  center  is  in  the  axis  of 
the  enclosing  case  or  cylinder  of  the  ma- 
chine. The  shaft  which  carries  the  crushing 
cone  describes  in  its  movement,  when  the 
machine  is  in  operation,  a  conical  orbit 
around  the  vertical  axis  of  the  enclosing 
conical  cylinder  of  the  machine.  The  stone 
to  be  crushed  is  dumped  into  the  top  of  the 
machine  between  the  crushing  cone  and  the 
cylindrical  conical  case  or  shell  which  sur- 
rounds it,  the  cone  shaft  is  carried  around  in 
its  conical  orbit,  the  crushing  cone  and 
impinges  the  ore  or  rock  between  it  and  the 
surroimding  case  or  cylinder,  and  crushes  it. 
The  shaft  or  arbor  of  this  crushing  cone  be- 
in^  loose  in  its  bearinirs,  it  docs  not  rub  or 
grind  the  stone,  but  sfmply  cracks  it  into 
finer  pieces, and  then  impin;;es  the  next  pieces 
of  ore  or  mck,  and  so  on  around  the  entire 
conical  ♦orbit,  the  space  between  the  [338 
crushing  cone  and  the  enclosing;:  conical  case 
or  cylinder  opposite  of  where  the  ore  or  rock 
is  being  cracked  or  broken  becomes  greater 
by  reason  of  the  crushing  cone  being  carried 
to  the  opposite  side  of  the  enclosing  case  or 
cylinder,  and  the  broken  rock  falls  down  into 
a  narrower  space,  and  when  the  crushing 
cone  comes  around  again,  it  is  a>rain  broken, 
until  it  is  sufficiently  fine  to  pass  out  at  the 
bottom  of  the  space  between  the  crushing 
cone  and  its  enclosing  case  or  cylinder. 

"This  construction  of  ore  crushera.  or  stone 
breakers,  as- they  are  frequently  called,  is  a 
continuous  feed  machine,  the  stone  bein<; 
constantly  fed  in  at  the  top  of  the  machine 
in  a  coarse  state,  and  continuously  passes  out 
at  the  bottom  of  the  crushing  space,  broken 
to  a  cerUiin  definite  size,  which  is  fixed  by 
an  adjustment  of  the  crushing  cone  in  the 
enclosing  case  or  cylinder.** 

This  form  of  machine  is  illustrated  in  Uic 
following  drawing: 
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Vertical  Scclloaal  View  at  Mnthino. 

330]    'Id  Ihia  cut,  A  represents  ihcronicnl  I  of  the  shaft  or  arbor  Is  plnrcd,  ■  conical 
enclosing  cast  orcjIiDderwliiclisuriouiicIs  tilt'   orbii, 

cnisliiii^  ciinn  B.  wliicL  is  riKiUly  aituclicd  I  It  is  claimed  bj  tlic  pininlifl  in  error  llint 
to  ami  is  carried  on  tiie  verticnl  sliaflorarLior  j  tli[s  form  of  ninchinc  is  llic  composite  reaiill 
C.  The  top  or  upper  end  of  llic  arbor  C  liiis  :  of  tlie  iipplicition  of  the  ini])rnvi'm<-iits  de- 
a  bearinf;  Id  the  chilled  section  box  D  that  is  !  icrilHsl  iu  llie  pnicnts  set  up  in  Ihc  bill  To 
held  Id  an  open  spider-frame  E,  this  brnriiig  '■  ti'st  the  soundness  of  Ibis  claim  it  will  be 
being  exactly  la  lioe  of  Ibc  ails  of  the  en-  |  ntcessary  for  us  to  look  [iilo  llie  cnnditiim  uf 
closinp  conical  case  or  cyliniltr  A.  Tlit-  bot- 1  tbe  art  lirior  lotlio  Issue  of  cbuenrliest  piiti-nt 
torn  or  lowerendoflhesiiaftCliasits  bearinir  owned  by  tlic  complainant,  lliiit  is  prior  tn 
in  nbat  Is  termed  an  ecceiiliic  hitx.  F.  which  Jnlj  31.  1660.  the  date  of  letters  pateut  Ko, 
1*  placed  in  the  gearwheel  O.  TbUeccenlric  00.793,  Ernnte<l  to  Henry  Pearce. 
box  Is  placed  at  one  side  of  or  ecrenrric  to  *Tlie  nrsi  patent  to  wliieh  our  alien  [34 O 
tbe  vertical  axis  of  the  cncIo^iDg  unsc  or  tion  hniilier'npHrtlriilHrly  diicctcil  ir  Hint  i^' 
cylioder  A.  The  genr  wheel  0  ts  supported  sued  April  S.i.  l@46,to.lonallianF.  Ostruniler. 
on  the  base  of  the  mndiitie.  so  that  llie  center  and  mimbtred  447C.  ll  is  a  claim  for  iiu  Im- 
of  its  hub  is  exactly  in  line  with  the  verlienl  provemcnt  ia  grindinc^  mills,  iind  the  nature 
auls  of  the  enclosini;  conical  ciise  or  cvlhider  of  tbe  invention  is  said  to  consist  in  "  niak- 
A.  and  when  it  ia  rcvolvi-d  it  carries  the  lug  the  siirfnces  of  the  stones,  or  melnllic 
lower  end  of  the  sbnft  nr  arbor  C.  nroiind  in  pliitc^  ttetween  which  tlie  mnterial  is  ground, 
■  circle,  and  cun-4'iiiicntlycoutiDunlly  briii!;a  the  one  convex,  the  coiimve,  .  .  .  ami 
tbe  conical  crushing  cone  I)  in  closer  prox-  also  in  giving  tlie  miiviilile  plate  or  stone  a 
imlly  to  one  aide  of  lUe  enclosing  e.'.se  or  compound  motion,  inin^iMiiig  nf.  llrNtly,  an 
cylinder  to  impinge  tlic  stone  conliiined  in  I  obliiiiie  gvr:iting  motinn  uf  its  axis  around 
the  enclosing  cnse  or  cvlinder.  and  that  im-  i  the  axis  of  tbe  fixed  plaie ;  and.  serondlv.  a 
piiiBtnieDt  is  continually  cliungiug  from  one  rotiitln^  motion  nn>iiu'l  it"  "wn  axis."  TTie 
jdacu  to  another  throughout  the  entire  circle,  i  material  to  be  ground  Is  fed  to  tbi-  mill  by 
\nd  llie  space  opposiic  of  the  place  of  im-  |  being   plaeed   iu  n   cup-slinpcd   opening   i'- 


I'ingemcnt  between  the  crushing 
iiH  enclosing  cuse  or  cvlinder  is  wider  than 
wht-re  the  Impincenient  of  the  ore  or  stone  is 
tiikin^  place.  This  particular  motinn  of  the 
crushing  cone  and  its  sliaft  or  arlior  lins  been 
termed  s  gyratory  motion.  The  shaft  or  arbor 
Is  never  vertical,  and  one  of  Its  btarings  is 
In  an  eccentric  box  placed  eccintric  lo  the 
bciiring  of  the  other  end  of  the  abaft  or  iirbor, 
and  eccentric  to  the  axis  of  tlie  euclovinc 
T  cylinder.    The  crushing 


llie  top  of  the  sliel  I  that  encloses  the  machine, 
and  the  ground  iiiatcrlal  is  reeeired  fa  a 
gutter  surrounding  Ihc  base.  We  here  per- 
ceive the  double  motion,  that  Is.  "the  re- 
volving and  rolling  motion,"  which  is  a 
feature  of  the  Pearce  patent,  and  tlie  oper*- 
tion  of  tbe  two  machines  is  similar  in  lliau 
in  iKjtb,  the  pestle  alternately  closes  upon 
and  recedes  from  the  sides  of  tne  outer  shell. 
so  that  any  sul)st»nceor  maierial  to  be  ground 
is  tbureby  crushed.  Hnd  passes  downward  to 


•liaft  or  arbor  describes  lit  each  revolution  of ;  tbe  lower  part  of  the  machine,  where  the 
the  seared  wheel  lo  which  the  ecceoirlc  box  -  space  gradually  Icsacns.  and  Is  crushed  finer. 
1UC.S.  tSI 
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The  patent  Xo.  28,031,  granted  April  24, 
1800,  to  George  H.  Wood,  was  for  a  machine 
for  crushing  stone,  quartz,  ores,  or  any  other 
substance  capable  oi  being  reduced  or  pul- 
verized by  pressure.  The  specification  de- 
scribes a  machine  having  an  outer  shell  or 
case  and  an  interior  cone  or  pestle,  which  has 
an  eccentric  motion.  We  shall  hereafter  show 
that  the  machine  made  by  the  defendants  does 
not  contain  the  distinguishing  features  of  the 
Pearce  patent.  But  we  have  briefly  described 
the  inventions  of  Ostrander  and  of  Wood  to 
make  it  to  appear  that  machines  composed  of 
an  outer  shell  or  case  enclosing  an  outer  cone 
or  pestle,  and  operating  on  the  material  to 
be  crushed  by  an  eccentric  motion,  were 
iLnown  to  the  art. 

Letters  patent  No.  88,216,  dated  March  23, 
1869,  reissue  No.  8633.  dated  September  7, 
1869,  were  granted  to  James  W.  Ruttcr  for  an 
improvement  in  ore  crushers,  and  in  which  it 
isstated  that  the  invention  related  to  that  class 
34 1  ]  of  crushi ng  and*  grinding  machines  i n 
which  a  conical  grinder  or  crusher,  with  con- 
centric and  eccentric  bearings,  is  operated 
within  a  stationary  upright  cylinder  or 
chamber,  or  in  which  the  crushing  chamber 
is  made  conical  and  the  crusher  straight. 
There  are  other  special  features  contained  in 
this  patent  not  relevant  to  our  present  in- 
quiry, but  this  patent  does  provide  for  grind- 
ing ore  or  other  material  introduced  at  the 
upper  or  top  end  of  the  machine,  and  sub- 
jecting it  to  a  continuous  crushing  and  grind- 
ing force  till  it  reaches  the  bottom,  where  it 
It  discharged  into  a  gutter  or  annular  space. 

With  this  brief  view  of  the  state  of  the  art 
we  shall  now  exam i me  the  letters  patent  upon 
which  the  complainant  directly  relies.  The 
first  is  that  which  was  granted  to  Charles  M. 
Brown,  No.  201,646,  dated  March  26,  1878. 

The  object  of  this  invention  is  described 
as  being  "to  furnish  a  strong,  compact  ma- 
chine, i^  which  larse  pieces  of  ore  may  be 
broken  into  smaller  fragments  by  the  regular 
continuous  movements  of  the  mechanism,  and 
also  in  which  the  power  used  for  crushing 
the  ore  shall  be  applied  in  a  more  advan- 
tageous manner  than  has  been  done  heretofore 
in  machines  designed  for  this  purpose." 

The  specification  describes  a  machine  com- 
posed of  an  outer  shell  or  case,  with  an 
opening  on  one  side  for  the  egress  of  the 
crushed  ore.  Within  this  outer  shell  is  an 
upright  shaft  or  spindle,  whose  upper  end  is 
pivoted  within  a  circular  cap  or  cover,  which 
IS  accurately  fitted  within  the  top  of  the 
outer  shell.  The  lower  end  of  the  shaft  is 
pivoted  in  a  bearing  in  the  hub  of  a  bevel 
gear,  and  this  bearing  is  placed  in  an  ec- 
centric position  with  reference  to  the  center 
of  the  hub.  The  end  of  the  shaft  rests  on  a 
loose  plate  or  button,  which  is  raised  or 
lowered  by  an  adjusting  screw,  which  passes 
through  the  lower  part  of  the  hub  in  a  line 
with  the  axis  of  the  shaft.  The  upper  part 
of  the  shaft,  below  the  place  where  it  is 
pivoted  in  the  cap,  is  contracted  into  a  neck, 
and  below  this  neck  it  is  enlarged  in  the  form 
of  a  pyramidal  section,  so  as  to  receive  a 
conical  breaking  head,  which  is  accurately 
fitted  on  the  shaft.  The  outer  shell  or  ca-^^e 
is  lined    with   a  hard  or  durable  material, 
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made  in  lections  so  that  they  may  be  read i It 
'replaced  by  similar  pieces  when  they  [34^ 
are  worn  out  by  use,  and  their  wearing  sur 
faces  may  be  either  smooth  or  corrugated.  The 
ore  is  fed  into  the  machine  through  openings 
in  the  head,  and  falls  into  the  space  between 
the  outer  shell,  lined  as  before  mentioned, 
and  the  breaking  bead.  When  the  driving 
mechanism,  which  is  not  claimed  as  a  part 
of  the  invention,  is  set  in  operation  the  break- 
ing head  receives  an  eccentric  gyratorj 
motion  from  the  eccentrically  placed  bearing 
in  the  hub  of  the  gear  below,  and  advances 
successively  towards  every  portion  of  the 
outer  shell,  crushing  the  ore  that  is  contained 
between  two  surfaces.  As  the  breaking  head 
advances  on  one  side  it  recedes  on  the  oppos- 
ite, thus  allowing  the  partially  broken  ore 
to  fall  still  lower  in  the  space  between  the 
shell  and  the  breaking  head,  to  be  again  and 
again  acted  upon  until  it  is  reduced  to  frag- 
ments suflScicntly  small  to  pass  through  an 
opening  at  the  bottom  of  the  chamber.  Here 
it  falls  upon  an  inclined  plate  and  passes 
out  of  the  machine  through  the  opening  in 
the  side  of  the  shell.  The  claims  of  the  in- 
ventor were  substantially  for  the  combination 
of  the  gvrating  spindle ;  the  conical  break- 
ing head  with  the  breaking  interior  surface 
of  the  shell ;  the  sliding  socket  bearing  in 
which  the  upper  end  of  the  shaft  operates ; 
the  eccentric  bearing  at  the  lower  end  of  the 
shaft,  and  the  adjusting  screw  which  raises 
or  lowers  the  shaft.  His  fourth  claim  was 
as  follows:  ** In  our  ore  breaking  machine, 
a  shell  or  case  frame,  enclosing  at  its  upper 
part  a  conclave  breaker,  and  provided  with 
an  oblique  trough,  integral  with  the  frame, 
the  inner  edge  of  which  extends  upwards  and 
within  the  conclave  base  of  the  breaker  all 
around,  and  having  a  low-down  discharge  at 
one  side." 

It  will  be  seen  that,  in  its  general  features, 
this  machine  is  a  reproduction  of  that  of 
Butter.  In  both  we  find  the  outer  shell ;  the 
shaft  to  which  a  gyrating  motion  is  given  by 
the  eccentric  bearing  at  the  lower  end,  and 
which  shaft  works  at  the  upper  end  in  a  ball 
and  socket  joint,  and  the  crusher  or  breaking 
head  of  a  conical  form.  The  operation  of  the 
machines  is  similar  in  that  the  material  to 
be  crushed  is  fed  into  the  machine  at  the  top, 
and  passes  down  between  the  inner  surface 
of  the  shell  and  the  breaker,  and  tlie  gyrating 
motion*of  the  shaft  causes  the  breaking [343 
head  to  so  operate  that  as  it  approaches  the 
shell  on  the  one  side  it  departs  from  the  other 
side,  thus  permitting  the  partially  broken  ore 
to  fall  further  down  in  the  chamber,  and  thus 
to  be  exposed  over  and  again  to  the  crushing 
operation  of  the  breaking  head.  It  is  true, 
however,  that  the  Butter  machine  operates 
differently  from  that  of  Brown's,  because  its 
crusher  or  breaking  head  does  not  revolve  on 
its  own  axis.  There  are  also  some  minor 
features  in  which  the  machines  differ,  but 
such  minor  features  of  the  Brown  machine 
are  not  found  in  the  defendant's  machine. 

The  next  patent  in  chronological  order,  set 
up  in  the  bill,  is  that  numbered  287,320. 
granted  February  1,  1881,  to  George  Baymond 
and  Albert  Baymond.  It  claims  to'  cover 
certain  improvements  in  that  class  of   mills 
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la  which  vertical  mftalllc  grindinf^  discs  are 
•mploycd,  ami  the  invention  is  said  to  con- 
sist in  ^  the  combinniioo  of  tlio  driving  shaft, 
Krinding  or  reducing  devices  having  an  ex- 
posed liub  or  bearing,  and  a  safety  pin  con- 
necting said  parts,  and  in  minor  details." 

As  the  claims  in  this  patent  are  for  a  com- 
lilnation  which  includes  several  features  not 
found  in  the  machine  as  made  by  the  defend - 
ftnts,  we  need  not  dwell  upon  it  further  than 
to  observe  that  among  the  devices  described 
Is  that  of  a  "safety  pin,"  made  of  wood, 
-which  connects  the  rotarv  disk  with  the  shaft, 
and  the  object  of  which  is  to  relieve  the  strain 
or  wrench  which  is  sometimes  given  to  the 
machine  by  some  stone  or  metal  of  a  hardness 
too  great  to  vield  to  the  crushing  operation. 
The  pin,  which  is  strong  enough  to  hold 
the  rotary  disk  in  its  connection  with  its 
shaft  when  the  material  is  capable  of  being 
•crushed,  breaks  when  a  refractory  substance 
is  suddenly  encountered,  and  thus  permits  the 
^isk  to  stop,  while  the  shaft  is  permitted  to 
-continue  its  motion.  The  offending  substance 
is  then  removed,  and  the  broken  pin  is  re- 
moved and  replaced  by  a  new  one.  We  shall 
have  occasion  to  revert  to  this  safety  pin  when 
we  reach  the  question  of  infringement.  But 
In  this  connection  we  may  briefly  refer  to  the 
patent  No.  110,397,  issued  ta  John  H.  Rusk, 
December  20,  1870,  and  which  is  also  set  up 
in  the  bill.  The  feature  of  this  patent  which 
concerns  our  inquiry  is  the  use  of  safety  pins, 
•344]  whoscf'^f unction  is  the  same  with  that  of 
the  Raymond  patent,  with  the  difference  that 
the  Rusk  pins  are  made  of  soft  nietal.  strong 
enough  to  hold  the  driving  shaft  and  the 
spindle  together  in  all  ordinary  grinding 
oix^rations,  but  weak  enough  to  yield  when 
any  extraordinarv  strain  is  put  on  the  ma- 
chine by  the  accidental  introduction  of  a  sub- 
stance too  hard  to  be  crushed.  Another  dif- 
ference is  that,  in  the  Rusk  machine  the  pins 
are  placed  between  the  two  driving  gear 
wheels,  and  which  it  is  necessary  to  remove 
to  eet  at  the  safety  pins  to  remove  them  or 
replace  them,  while,  in  the  Roymond  ma- 
chine, the  safety  pins  are  placed  in  an  ac- 
cessible position,  so  that  they  can  be  removed 
without  disturbing  other  parts  of  the  ma- 
chine. 

Continuing  our  history  of  the  complainant*s 
machines,  we  come  now  to  No.  248,843,  is- 
sue<i  to  P.  W.  Gates,  June  21.  1881.  It  is  for 
an  alleged  improvement  for  ball  joints  of 
stone  hreukcrs  and  other  machines,  and  con- 
sists mainly  in  constructing  bearings  in 
which  the  ball  works  so  hardened  or  cliilled 
on  the  internal  surface  of  the  bearing  as  to 
offer  but  slight  friction  to  the  ball  which  fits 
and  works  within  it.  Further  reference  will 
be  had  to  this  patent  when  we  treat  the  ques- 
tion of  infringement. 

We  next  come  to  No.  243, 545,  issued  to  P. 
W.  Oates,  June  2,  1881.  The  specification, 
in  terms,  refers  to  letters  patent  No.  201.646, 
issued  March  26,  1878,  to  Charles  M.  Brown, 
and  claims  for  certain  improvements  to  the 
Brown  machine.  The  machine  as  a  whole  is 
a  reproduction  of  the  main  features  contained 
In  the  Brown  and  Rutter  machines,  but  ex- 
bibita  some  changes  and  improvements  in 
•details,  to  which  we  shall  hereafter  refer. 


On  September  6,  1881,  letters  patent  No. 
246,008  were  granted  to  P.  W.  (Jutes,  and  are 
now  the  property  of  the  complainant  com- 

f»any.  This  is  a  claim  for  an  improvement 
n  eccentric  revolving  bearing  boxes  for  ore 
crushers  and  stone  breakers.  The  inventor, 
in  his  specification,  says:  *'My  Invention 
relates  especially  to  the  revolving  eccentric 
bearing  box  employed  at  the  lower  end  of  the 
gyrating  shaft  or  stone  breakers  and  ore 
crushers,  and  the  nature  of  my  *inven-  [345 
tion  consists  in  providing  the  thicker  or  ec- 
centric portion  of  said  bearing  box  with  a  de- 
pression or  grove  in  its  outer  bearing  surface, 
and  applying  within  this  depression  a  remov- 
able portion  of  carbon  bronze  metal  or  othsiT 
suitable  durable  wearing  metal,  said  remov- 
able portion  of  metal  being  of  a  segmental 
form  and  extending  partly  around  the  circum- 
ference of  the  eccentric  bearing  box  proper, 
and  also  extending  vertically  from  or  nearly 
from  the  upper  to  the  lower  ends  of  said  box 
proper,  and  being  adapted  for  being  secured 
in  position  by  bevel  nanges  at  the  ed^es  of 
the  depression  or  groove,  or  by  other  suitable 
means  provided  on  the  bearing  box  proper, 
and  on  the  removable  portion  of  metal  or  by 
said  fianges  together,  with  screws  or  dowels. 
It  also  consists  in  the  combination  of  the  box 
proper,  having  a  peculiarly  formed  depres- 
sion or  groove  In  its  periphery,  and  a  pecul- 
iarly formed  removable  carbon  bronze  metal 
or  other  suitable  bearing  metal  portion, 
whereby  greater  strength  in  the  parts  is  se 
cured."  The  practical  necessity  of  this  im 
provenient  is  said  to  arise  out  ol  the  fact  that 
there  is  a  destructive  wear  on  the  periphery 
of  the  bearing  box,  especially  at  the  place 
where  the  box  is  made  with  an  increased 
thickness  opposite  one  side  its  eccentric  bore. 
In  practice,  it  is  said,  that  this  wear  operates 
to  change  the  throw  or  motion  of  the  eccen 
trie,  thus  impairing  the  efTective  capacity  of 
the  machine,  and  it  is  claimed  that  this  de- 
fect is  remedied  bv  the  use  of  the  removable 
bronze  metal.  \Vhen  the  wear  becomes  so 
great  as  to  injure  the  operation  of  the  ma- 
chine the  bronze  can  be  removed  and  another 
portion  of  bronze  metal  put  in  its  place,  and 
thus  dispense  with  procuring  a  now  eccentric 
box. 

Still  another  improvement  was  patented  by 
P.  W.  Gates  by  letters  issued  December  13, 
1881,  and  numbered  250.656.  This  invention 
relates  to  alleged  improvements  in  the  shaft 
of  ore  cnishing[  machines,  and  in  the  method 
of  applying  oil  to  the  machinery  while  in 
place  and  in  motion,  and  calls  for  no  special 
attention  at  this  stage  of  our  inquiry. 

The  defendants'  machine,  as  descril)ed  by 
W.  8.  Bates,  an  expert  called  on  behalf  of  the 
defendants,  has  an  outer  shell  or  case  ;  a  crush- 
ing cone  within  the  shell,  mounted  on  a  shaft . 
*a  fixed  bearing  for  the  upper  part  of  [340 
the  shaft;  an  eccentric  bearing  for  the  lower 

f>art  of  the  shaft  by  which  it  is  made  to  travel 
n  a  circular  path ;  a  step  bearing  for  the 
lower  end  of  the  shaft  to  take  the  thrust  duo 
to  the  weight  and  the  crushing  effort,  and 
suitable  gearinir  operating  on  Uie  eccentric 
bearing  to  revolve  the  same. 

The  stress  of  the  case  is  in  the  effort  of  the 
complainant's  witnesses  to  establish  an  in 
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fringement  is  the  defendanU*  machiDe  of  the 
l^eafce  patent  and  of  the  Rusk  patent. 

Undoubtedly,  the  leading  features  of  the 
Pearce  machine  are  found  in  that  of  the  de- 
fendants. There  are  the  conical  shel  1  or  case ; 
a  conical  crusher  within  the  shell ;  a  shaft 
on  which  the  crusher  is  secured;  a  pivotal 
point  at  the  lower  end  of  the  shaft,  and  an 
eccentric  bearing  at  the  upper  end  of  the 
shaft,  whereby  the  shaft  and  the  crushing 
cone  are  caused  to  revolve  in  a  conical  orbit. 
But,  as  we  have  heretofore  seen,  these  are 
present  in  the  Wood  machine,  a  prior  inven- 
tion. The  Wood  patent  shows  a  stone  crush- 
ing mill  consisting  of  a  conical  shell,  a  con- 
ical crusher  within  the  shell,  a  shaft  on 
which  the  crusher  is  mounted,  a  fixed  pivotal 
point  at  the  lower  end  of  the  shaft,  and  the 
crusher  revolves  in  a  conical  orbit.  The 
mode  of  operation  is  the  same  in  the  two 
patents — that  is,  the  material  to  be  crushed  ^ 
18  fed  into  the  top  of  the  machine,  the  sides 
of  the  crushing  cone  are  caused  to  approach 
and  recede  from  the  sides  of  the  shell,  so  as 
to  crush  the  material,  the  motion  being 
greatest  at  the  top.  where  the  large  lumps 
are,  and  least  at  the  bottom,  so  that  the  ma- 
terial is  finely  reduced,  and  pnsses  out  at  the 
bottom.  The  modes  of  supporting  and  ad- 
Justing  the  crushing  head  and  shaft  are  me- 
chanically different.  Some  of  these  principal 
features  are  likewise  to  be  seen  in  the  Os- 
tr&nder  machine  under  a  still  older  patent. 

The  infringement  of  the  Rusk  patent  is 
said  to  be  in  the  use  in  the  defendants'  ma- 
chine of  the  safety  break  pins;  and  it  must 
be  conceded  that  the  defendants  do  use  such 
a  device.  Rusk  does  not  claim  the  invention 
of  the  pin.  What  he  does  claim  is  **  the  com- 
bination of  soft-metal  pins  or  plugs  with  the 
driving  gear  of  a  grinding  mill." 
347]  *Hiram  H.  Scoville,one  of  defendants' 
witnesses,  testified  that  the  use  of  breaking 
pins  was  common  in  large  machines;  in  a 
brick  machine  as  far  back  as  1860;  in  the 
Blake  ore  crusher  in  the  form  of  a  breaking 
link  ;  and  in  machines  used  in  the  shop  of  the 
witness  in  1875. 

Bates,  defendants'  expert,  testified  that 
''there  is  nothing  new  in  the  use  of  such 
safety  devices  for  such  a  purpose.  Their  use 
is  common  in  all  classes  of  machines  which 
are  liable  to  sudden  or  unexpected  strains. 
I  have  here  two  examples  of  safety  pins  ap- 
plied to  cultivators,  to  wit :  patent  No.  11,379 
to  G.  Licbtentlirtler,  July  25,  1854,  and 
patent  No.  75,669  to  J.  D.  De  Turk,  March 
17,  1868.  Both  of  these  patents  show  culti- 
vator teeth,  arranged  with  wooden  pins,  for 
the  purpose  of  having  the  pins  break  should 
llie  teeth  strike  a  root  or  stone,  the  object 
being  to  prevent  the  breaking  of  the  ma- 
chine." 

We  do  not  perceive  that  this  testimony 
was  controverted  by  the  complainant's  wit- 
nesses. The  complainant's  export  does  in- 
deed claim  that  the  patents  referred  to  as 
showing  the  prior  use  of  safety  pins  do  not 
show  such  use  in  combination  with  driving 
gear.  But,  assuming  that  the  use  of  safety 
pins  for  saving  machinery  from  the  strain  of 
a  sudrlcn  jar  was  old.  we  onnnot  regard  their 
use,  for  such  a  purpose,  in  connection  with 
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the  driving  gear  of  a  stone  rniKhing  marhinft, 
as  patentable.  It  is  also  to  he  observed  that 
Rusk  expressly  limited  himself  to  soft  metiil 
pin,  ami  thus  limited,  the  use  of  wocNU'n 
pins  being  old,  no  infringement  would  l»e 
shown  by  defendants'  use  of  a  hard  cast  iroo 
pin. 

Coming  now  to  the  Brown  patent,  and  not 
regarding,  at  this  stage  of  the  discussion, 
the  defendants'  claim  of  a  license,  we  have 
to  consider  the  claim  of  infringement.  The 
claims  asserted  are  the  2d,  3d,  and  4tb. 
There  is  no  pretence  of  infringement  of  the 
1st  claim,  for  the  reason  that  the  defendants' 
machine  does  not  have  the  adjusting  screw, 
the  main  feature  of  that  claim. 

A  comparison  of  the  Brown  patent,  in  the 
particulars  relied  on,  with  the  prior  Rutter 
and  Tripp  patents  satisfies  us  that,  even  if 
some  of  his  additional  devices  were  deemed 
novel,  itis*plain,  from  the  history  of  [34S 
such  machines  that  his  claims,  to  be  saved, 
must  receive  a  very  narrowconslruction.  Thus 
limited,  they  are  not  infringed  iu  defendants' 
machines.  We  dismiss  tliis  part  of  the  case 
by  adopting  the  views  of  the  court  below : 
"Claims  2.  8,  and  4  of  the  Brown  patent  :ire 
involved  in  this  suit.  The  fourih  claim  is 
limited  to  a  shell  enclosing  at  its  upper  end 
a  concave  breaker,  and  provided  with  un 
oblique  trough  'integral  with  the  frame,  the 
inner  edge  of  which  extends  upwards  and 
within  the  concave  base  of  the  breaker  6  ail 
around.'  This  claim  was  allowed  on  the 
ground  that  this  feature  of,  the  cumbinatidu 
was  an  improvement  on  anything  contained 
in  the  prior  art.  One  element  in  the  comhi- 
nation  covered  by  the  second  claim  is  the 
'breaking  head  6,  constructed  with  a  concave 
base  as  shown.'  Both  the  drawing  aud  the 
specification  show  a  concave  breaking  head, 
into  which  the  shell  or  trough  extends.  The 
trough  or  shell  is  cast  integral  witli  the  case 
shell.  These  claims  cannot  be  broadened  by 
eliminating  or  disregarding  any  of  their 
language.  The  breaking  head  of  the  defend- 
ants' machine  is  not  concave,  and  it  fol]»)\vi 
that  their  machine  has  no  trough  extending 
upward  and  within  the  concave  breaking 
head.  The  defendants'  machine,  therefore, 
infringes  neither  the  second  nor  the  fourth 
claim  of  the  Brown  patent.  Tlie  defendants' 
machine  does  not  contain  the  spindles  with 
the  sliding  bearing  mentioned  in  Brown's 
third  claim,  or  any  other  sliding  bearings, 
and  the  adjusting  screw  or  step  embraced  in 
the  third  claim  is  not  found  in  the  defend- 
ants' machine." 

The  defendants,  in  the  fifth  paragraph  of 
their  answer,  aver  that,  prior  to  Brown's  ao- 
plication  for  patent  No.  201,646.  H.  H. 
Scoville,  one  of  the  defendants  by  and  with 
Brown's  consent,  made  and  put  into  use  two 
machines  containing  the  invention  described 
in  that  patent,  and  that  by  virtue  of  an  oral 
license  thus  given  by  Brown  to  Scoville  tiie 
defendants  have  a  right  to  make  and  sell 
machines  containing  inventions  covered  by 
said  patent.  Scoville  testifies  that,  in  consid- 
eration of  assistance  given  by  him  to  Brown 
in  bringing  out  his  invention  the  latter  had 
verbally  agreed  that  he,  Scoville,  was  to 
*have  a  half  interest  in  the  exclusive  [;i4^ 
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manufacture  of  tlic  ore  breakers,  but  that 
Brown  had  never  made  an  assignment  of  such 
interest  in  a  legal  form.  Brown  himself 
test  ides  to  the  smne  effect.  But,  as  it  ap- 
pears that  subsequently  Brown  assigned  these 
fetters  patent  to  the  complainant  company, 
and  as  there  is  nothing  to  show  that  the  latter 
had  any  notice  or  knowledsre  of  Scovi lie's 
interest,  we  think  that  no  effect  can  be  given 
to  this  alleged  verbal  license  or  interest. 

In  the  sixth  para/^raph  of  tlieir  answer  the 
defendants  allege  that,  before  P.  W.  Gates 
made  application  for  either  one  of  the  four 
patents  issued  to  him,  the  same  improvements 
that  were  described  in  the  Gates  patent  were 
known  to  and  used  by  Brown  and  Scoville ; 
that  said  improvements  were  invented  by 
Brown,  and  were  embodied  by  Scoville  in 
full -sized  working  machines,  and  which  ma- 
chines were  publicly  used  more  than  two 
years  before  Gates'  application  for  his 
patents. 

The  history  of  these  two  machines  is  given 
by  Scoville  and  Brown.  The  former  testifies 
that  in  the  early  part  of  1878  he  made  two 
machines  under  the  Brown  patents.  lie  says 
that  he  and  Brown  loaned  them  to  other  par- 
ties to  test  their  value  as  stone  breakers.  The 
first  was  loaned  to  the  Kirby  &  Howe  Stone 
Company  of  Iowa,  who  operated  the  machine 
for  nine  months,  when  they  broke  the  cast  iron 
shaft,  and  then  returned  the  machine.  This 
machine  was  repaired  in  the  works  of  the 
Gates  &  Scoville  Iron  Works  Company,  of 
which  Scoville  was  tlien  vice  president  and 
superintendent.  This  machine  was  then  sold 
to  the  Chicago  City  Railway  Company,  and 
has  since  been  used  by  them.  Ue  further 
testifies  that  the  second  machine  was  loaned 
to  (leneral  McDowell,  in  charge  of  the  custom 
house,  then  in  course  of  erection  at  Chicago, 
and  several  thousand  tons  of  concrete  and 
slag  for  the  foundation  were  broken  by  this 
machine.  It  was  then  returned  to  Scoville, 
who  says  he  made  some  repairs  on  it,  and  also 
some  changes  which  have  since  been  adopted 
and  claimed  by  the  complainant  company. 
This  machine  was  afterwards  sold  to  Smith 
Bros.,  of  Marion,  Ohio.  Brown  testifies  that 
one  of  these  two  machines  was  made  in  1877, 
350]*and  sold  on  trial  to  Mr.  Kirby,  of  Iowa, 
during  the  fall  of  that  year ;  ttiat  the  second 
one  was  in  the  shop  of  Scoville  during  the 
summer  of  1878,  and  loaned  the  following  win- 
ter to  be  used  in  breaking  stone  for  tbe  con- 
struction of  the  United  States  custom  house. 

Scoville  further  testified  that  these  two 
machines  were  at  first  made  in  the  manner 
described  in  the  Brown  patent,  but  that  on 
their  return  by  the  parties  to  whom  they  had 
been  loaned  they  were  somewhat  changed. 
Those  changes  he  thus  describes:  "Ihey 
were  changed  by  my  own  order,  and  under 
my  8uperint<*ndence',  with  Mr.  Brown's  ad- 
vice, tiie  old  breaking  heads  being  worn,  and 
requiring  new  ones.  We  made  a  chsinge  in 
the  new  heads  from  the  old  by  cutting  off 
the  lips  that  form  the  concave  for  the  head, 
making  the  head  level  on  the  bottom,  and 
also  cutting  off  the  top  of  the  annular  ring 
that  projects  up  from  the  trough,  so  as  to 
make  room  for  a  washer  or  riding  ring,  which 
rin^  we  put  on  to  keep  the  dust  out  from  tie 
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gear.  We  also  took  out  at  that  time  the 
wedges  in  the  top  of  the  machine  for  adjust- 
ing a  section  of  liearings  around  the  ball,  and 
put  in  sections  that  just  fitted.  That  was  all 
the  change  that  was  made.  My  recollection 
is  that  it  was  in  November,  1878,  in  respect 
to  the  breaker  sold  the  Chicago  City  Railway 
Company.  The  second  was  somewhat  later.*** 
He  further  testified  as  to  a  provision  that  was 
made  by  groove  to  receive  zinc  or  other  metal 
that  might  be  filled  in  to  form  a  collar  for 
the  purpose  of  keeping  the  head  from  work- 
ing off. 

Brown's  testimony  is  to  the  same  effect, 
but  he  goes  more  into  detail.  Among  other 
important  changes  that  he  alleges  were  made 
was  that  made  at  the  top  of  the  machine  by 
leaving  out  the  adjustable  wedges  around  the 
socket  bearing,  and  making  this  bearing  to 
fill  the  space  around  the  shaft  inside  of  the 
head  at  the  top  of  the  machine,  and  that  the 
segments  that  supported  the  ball  at  the  upi)er 
end  of  the  shaft  were  introduced  in  place  of 
the  wedges  and  were  made  or  cast  on  a  round 
chill,  with  pieces  of  sheet  iron  placed  in  the 
mold  Avhere  the  junction  of  the  segments  was 
designed  to  be,  so  that  after  the  casting  was 
made  it  could  readily  be  spread  *apart  [35  1 
into  four  pieces.  He  also  states  that  he  put  a 
breaking  pin  l)etwcen  the  driving  shaft  and 
the  geai\  but  this  was  modified  by  placing 
the  breaking  pin  between  the  driving  pulley 
and  a  hub  which  was  fastened  on  the  counter- 
shaft. All  these  changes  were  made  in  1878, 
and  none  of  them,  according  to  Brown,  were 
made  by  the  design  or  suggestion  of  P.  W. 
Gates. 

P.  W.  Gates,  on  behalf  of  the  complainant 
company,  t<.'Stified  that  two  machines  were 
made  by  Brown,  one  of  which  was  used  by 
the  Kirby-Howe  Company  of  Iowa,  and 
which  was  returned  about  September  1,  187{<. 
The  other,  built  by  Brown  or  Scoville,  was 
loaned  to  the  United  States  government  to 
use  at  the  custom  house,  and   was  returned. 

He  admits  that,  in  repairing  these  two  ma- 
chines, considerable  changes  were  made,  ex- 
hibiting features  not  shown  in  the  original 
Brown  patent,  but  he  claims  that  thcbO 
changes  were  devised  by  himself. 

But  whether  these  improvements  were  at- 
tributable to  Brown,  as  testified  by  Scoville 
and  BrowD,  or  to  Gates,  as  he  testifies,  is  not 
specially  important.  What  is  important  is 
the  fact,  that  it  thus  appears  that  several  of 
the  features  claimed  in  the  Gates  patents  were 
illustrated  in  these  two  reformed  Brown  ma- 
chines, actually  in  public  use  more  than  two 
years  before  Gates  ai)plied  for  his  patents. 

The  claim  of  Gates  No.  1,  for  the  segmental 
cast  bearing  for  the  ball  of  the  socket  joint, 
having  a  form  which  gives  it  a  bcarin«r  con- 
tact upon  the  ball,  is  found  in  the  Brown 
reformed  machine.  The  claim  in  Gates  No. 
2  of  a  novel  application  of  a  loose  collar 
around  the  eccentrically  gyrating  shaft,  to 
prevent  dirt  getting  into  the  bearing,  was 
anticipated  in  the  Brown  machine  as  changed 
in  1878.  by  a  circular  washer  or  collar  upon 
the  top  01  the  sleeve  that  surrounded  the 
breaking  head,  which  fitted  around  the  shaft, 
the  object  beini;  to  keep  the  dust  from  tlie 
machinery  below. 
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Bdpkehx  Cooht  or  ibk  Uhitbd  SrAtia 


We  ngiee  with  the  court  below  In  thinkinc 
that  the  Srst  claim  iu  Gates'  patent  No.  3, 
for  tlie  device  of  a  dcpreesioa  or  groove  Id 
the  outer  bearing  surface  of  tbe  bearing  box, 
and  B[>pljioK  nithln  this  depression  a  re- 
movable portion  of  carbon  brouzc  metal,  hg 
u  to  corn-ct  the  wear  of  the  macliine  at  tlial 
332]*p1nce.  can  scarcely  licdeemed  an  fovea- 
tioii.as  tlie  useof  soft  metnls  for  tJiat  furictlOD 
IsabowD  to  be  old.  At  all  events,  tlie  defend- 
ants' machine  uses  Babbitt  metal  over  the 
entire  surface :  tliat  is.  goineeDlircIv  around, 
insleudof  onl;  a  portion  of  the  distance.  1b 
this  respect  defendants'  niuchioe  follows  the 
Brown  amended  machine.  Nor  can  any  force 
be  eiven  to  Gates'  claim  that  the  use  of  ihe 
Babbitt  or  carbon  bronze  metal  in  the  de- 

gressioa  or  groove  Is  a  new  article  of  maou- 
tcture.  'W^ictlier  or  tiot  such  u  device,  as  a 
merely  Incidental  feature  of  acompound  ma- 
chine, can  be  deemed  a  new  article  of  manu- 
facture, there  is  no  proof  of  iafrlngemcnt, 
9a  it  is  not  pretended  that  the  dcfemlants  have 
ever  made. any  such  new  article  of  manu- 
facture. "The  alleged  invention  Id  Gates' 
Suteut  No.  4  is  for  a  comliinatioa  of  old 
tiitnres,  to  wit,  a  shaft,  a  bearing  for  the 
sliuft,  a  hard  metiil  plate  in  the  lower  end 
of  ilie  shaft,  an  adjustable  sliding  step  block, 
uud  nn  oil  sti'p  box. 

All  of  the  elements  of  this  combination 
were  shown  to  be  present  in  the  Brown  ma- 
chine as  made  and  sold  more  than  two  years 
before  Gates  applied  for  this  natent,  except 
the  hard  metal  plate  at  the  ena  of  the  shaft. 
But  the  use  rif  hard  or  steel  wearing  plates 
was  shown  to  be  old,  and  several  letters 
patent,  viz,  C.  M.  Savoye,  an  English 
patent,  18ai  ;  T.  Varnev,  No.  63,875,  issued 
April  0.  18117;  Palen  d;  Avery,  No.  111,339, 
i^sueil  January  ^4,  1871,  and  several  others 
were  put  in  evacuee  by  the  defendants,  and 
e.ihiliited  the  feature  of^a  hiinl  nictal  wearing 
place  at  the  end  of  the  working  shaft. 

Out  eendiiiniin  U  l/i-il  reai-hed  bg  tite  court 
below,  and  ill  deent  dUmiming  the  bill  it  qf- 
ftrmed. 


(See  8.  C.  Reporter's  ed.  "S"ii«i  OarOUna  V.  Sew 
niuur,"  liiS-aiO). 

Beeieu)  of  jiidgmfiU  of  Court  tf  Appeals  of  Dit- 
tixtt  KfVuliimbia — reijuisilea  ofrecicic—Jurt'*- 
dictioiial  amount — maiulamut  to  regitUr  a 
trademark. 


meat  ot  tbe  court  of  appeal*  o(  tbe  District  or 
Columbia,  deoTlnsa  writ  ot  mandamus  to  ths 
'of  Patenu  to  register  a  tnde- 


I.  A  mue  cannot  IM  brought  to  thIiDonrtbr  appeal 
from  tbe  Bupreme  court  ot  the  District  ot  Oot- 
uniblB,  unleoa  eltber  the  matter  In  dispute,  ei- 
olueke  of  costs,  eioeeds  the  gum  ot  S5000;  or 
tborels  Involved  tbe  validity  of  a  patent  oreopr- 
rlKfat.  or  tbere  Is  drawn  la  queatlou  the  validity 
ot  a  treaty  or  statute  ol  or  ao  authorUr  ,ezar- 
claed  under  tbe  United  Stales. 

a.  iDorder  to  slve  ibis  court  JurlsdlcUoa  to  review 
a  Judgment  of  the  supremo  court  of  tbe  District 
or  Columbia  ou  the  ground  [bat  the  matter  In 
dispute  eiceeils  &9XI0,  ir  must  appear  by  tbe  rec- 
ord (hat  Ihematterin  dU|juteeiceed.iIbBl  value. 

LA  pctlllonforB  mandamus  lo  tbeCommlnloner 
of  ParCQls  to  register  a  trade-mark  does  not  In- 
volve tbe  vullditr  of  any  patent  or  copvrlgbt  nor 
of  a  treaty  orslBtuteorauiborltTCxerclaed  un- 
der Ibe  United  Btam. 


IN  ERROR  to  the  Court  of  Appeals  of  tbe 
Dinirlct  of  Columbia,  to  review  a  Judgtnent 
of   that   court,  denying  a  writ  of  mandamus 


1:  3B3. 


m  ulU  it 


A»  (u  mandamv*  tn  aiatmi  inttriiiT  courts;  dUcre- 
tlun,  eee  note  to  Ex  parte  Morgan.  20:  133. 

Attn  vlienan  fitiuncflKi  U'(U  be  granteri  restrain- 
ing Oit  vna>i(hnrlied  \i«e  of  iroJcmarld,  see  note  to 
HcLean  v.  Flemlnjr,  24;  BUS. 

eircuft  court  tones  ■prior  to  .,4ct  at  ll:y.  amount 
nscfsranr  since  Act  of  1S7S;  amount  In  iiitpuii.  see 
«ate  to.  Scbunlc  v.  Uullne.  U.  *  S.  Co.  ST:  aa. 


Btaiement  by  Mr.  Juitie»  Gr»ji 

This  was  a  moiion  to  dismiss  for  want  of 

Jurisdiction  a  writ  of  error  to  review  a  judg- 
ment of  llie  Court  of  Appe.ils  of  Ihe  District 
of  Columbia,  denying  a  n'rit  of  mandamus  in 
the  Commissiooer  of  Patents  1o  register  ■ 
trade  murk  under  Ihe  Act  of  March  3,  1681. 
chap.  13S(21Stat.  atL.G02^  Tbe  case  is  Hat- 
ed in  the  opinion. 


There  is  no  sum  of  money  involved  Id  Iho 
decitiion  of  the  court  of  appeals  in  this  caae. 
Nor  was  there  any  right  ot  property  in  issue. 

Cameron  v.  UniU-l  aia'ei.  146  U.  8.  6:i8  (38: 
10771;  Hurt!  v.  MofflU.  115  U.  8.  487  (28:  468l; 
Smith  V.  ddamt,  130  U.  8.  167  (32:  8B5). 

Nol bins  appears  of  record  to  show  Ibe  money 
value  of  the  mailer  in  dispute. 

Street  V.  Ferrg.  119  U.  S.  386  (89;  4SB): 
Cnwt  V.  Bvrki.  146  U.  8.  83  ,36: 890). 

This  action  does  not  involve  Ihe  validity  of 
I  pat«nt,  nor  copyright,  nor  treaty,  not  alat- 
Jie,  nor  authority  of  the  Uoiled  Stalea. 

ni'timon  &  P.  It.  Co.  V.  Uopkini.  180  U.  8. 
ill  (32:8031:  Diitrict  of  Columbia  v.  Gannon. 
130  U,  S.  227  (32:  882);  Wai/,ington  d  O.  S. 
Vo  V.  Dittrietof  Cotuiabia,  148  U.  8.  227  (!6: 
151).  Uai<ed  Stata  v.  LynA,  137  O.  8.  2B0 
34:  7()i>):  Cook  County  v.  Calumet  &  C.  Oanal 
*  D.  Co.  138  U.  8.  653  (34:  1116);  Clougk  v. 
Vwti».  134  U.  S.  861  (33:  945). 

Mr.  John  Altbaaa  Johneon,  for  plaintiff 

□  error,  in  opposition: 

Courts  check  tbe  exercise  of  discreUon  of  an 
jflicer  when  assumed  in  regard  to  matters  not 
>ro|)crly  wiihiti  it,  or  wheo  mlstabe  is  mode  in 
aw  not  germane  to  the  discretion. 

KeUon  V.   Edaardt,  55   Tex.  880;    Beck  T. 

raektan.  43  Mo.  UT;  Ouliti:  T.  JVaw.  14  lad. 
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United  Statks  v.  Sktmock. 
(**  South  Carolina  v.  Sevmour,^^) 
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98.  77  Am.  Dec.  49;  MoHU  Mut.  Ins.  Co.  v. 
Clefidand,  76  Ala.  821;  People  v.  Perry,  18 
Barb.  206;  Tfiomns  v.  Armstrong,  7  Cal.  287. 

A  trade-mark  is  a  species  of  property  recog- 
nized by  the  courts  as  of  pecuniary  value,  and 
aright  oi  action  exists  for  every  infringement 
or  invasion  thereof,  either  at  law  for  the  dam- 
age, or  in  equity  for  an  injunction  and  ac- 
counting. 

And  this  court  will  not  assume  the  value  to 
be  less  than  |5000  when  the  article  of  com- 
merce to  which  applied  is  of  as  wide  and  ex- 
tensive use  as  the  one  involved  in  this  case. 

McLean  v.  Fleming,  98  U.  8.  245  (24:  828); 
Jvlxan  V.  Hoosier  DnU  Co.  78  Ind.  408;  Ura- 
ham  V.  Plate,  40  Cal.  593,  6  Am.  Rep.  639; 
Avery  v.  Meikle,  85  Ky.  485;  Stonebraler  v. 
Stontbraker,  83  Md.  252;  BosUtter  ▼.  VowinUe, 
1  Dill.  829. 

Mr,  Juetiee  Gray  delivered  the  opinion  of 
the  court: 

The  earliest  legislation  of  Congress  for  the 
registration  and  protection  of  trade-marks  was 
contained  in  the  Patent  Act  of  1870,  and  sub- 
stantially re  enacted  in  the  Revised  Statutes. 
Act  of  July  8,  1870.  chap.  230.  §§  77-84  (16 
Stat,  at  L.  210-212);  Rev.  Stat  ^§  4937-4947. 
That  legislation,  as  well  as  the  Act  of  Aui^ust 
14,  1876,  chap.  274  (19  Stat.  atL.  141)  for  pun- 
ishing the  counterfeiting  of  trade-marks,  was 
held  by  this  court  at  October  term.  1879,  to  be 
354]  unconstitutional  and  void,  because*  not 
limited  to  trade-marks  used  in  commerce  with 
foreign  nations,  or  among  the  several  states,  or 
with  the  Indian  tribes.  Trade-mark  Cases,  100 
TJ.  S.  82  [25:  550]. 

Congress  afterwards  passed  an  Act  limited  to 
the  registration  and  protection  of  trade-marks 
"used  in  commerce  with  foreign  nations  or 
with  the  Indian  tribes,"  and  whose  owners  were 
•'domiciled  in  the  United  States,  or  located  in 
any  foreign  country  or  tribes  which  by  treaty, 
convention  or  law.  affords  similar  privileges  to 
citizens  of  the  United  States."  Act  of  March 
8,  1881,  chap.  188  (21  Stat.  atL.  502). 

Sections  1  and  2  of  that  Act  provide  that  such 
owners  mav  obtain  registration  of  such  trade- 
marks by  *  xausing  to  be  recorded  in  the  Patent 
Office  a  statement  specifying  name,  domicil, 
location  and  citizenship  of  the  party  applying; 
the  class  of  merchandise  and  the  particular  de- 
scription of  goods  comprised  in  such  class  to 
which  the  particular  trade- mark  has  been  ap- 
propriated; a  description  of  the  trade  mnrk 
itself,  with  facsimiles  thereof,  and  a  statement 
of  the  mode  in  which  the  same  is  applied  and 
artixed  to  goods,  and  the  length  of  time  during 
which  the  trademark  has  been  used;"  •'pay- 
ing into  the  Treasury  of  the  United  States  the 
sum  of  twenty-five  dollars,  and  complying 
with  such  regulations  as  may  be  prescribeid  by 
the  Commissioner  of  Patents;"  and  "accom- 
panied by  a  written  declaration  verified  by  the 
person,  or  by  a  member  of  a  firm,  or  by  an 
oflBcer  of  a  corporation  applying,  to  the  effect 
that  such  party  has  at  the  time  a  right  to  the 
use  of  the  trademark  sought  to  be  registered, 
and  that  no  other  person,  firm  or  corporation 
has  the  right  to  such  use,  either  in  the  identical 
form  or  in  any  such  near  resemblance  thereto 
as  might  lie  calculated  to  deceive:  that  such 
Irade  mark  is  used  in  commerce  with  foreign 
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nations  or  Indian  tribes,  as  above  Indicated; 
and  that  the  description  and  facsimiles  pre- 
sented for  registry  truly  represent  the  trade- 
mark sought  to  be  registered." 

By  section  8,  *'do  alleged  trade  mark  shall 
be  registered,  unless  the  same  appear  to  be 
lawfully  used  as  such  by  the  applicant  in  for- 
eign commerce  or  commerce  with  Indian 
tribes,  as  above  mentioned,  or  is  \fithin  the 
provision  of  a  treaty,  *convention  or  de-  (355 
claration  with  a  foreign  power;  nor  which  is 
merely  the  name  of  the  applicant;  nor  which  is 
identical  with  a  registered  or  known  trade- 
mark of  another  and  appropriate  to  the  same 
class  of  merchandise,  or  which  so  nearly  re- 
sembles some  other  person's  lawful  trade  mark 
as  to  be  likely  to  cause  confusion  or  mistake 
in  the  public  or  to  deceive  purchasers." 

This  section  further  provides  that  "in  an 
application  for  registration  the  Commissioner 
of  Patents  shall  decide  the  presumptive  law- 
fulness of  claim  to  the  alleged  trade- mark; 
and  in  any  dispute  between  an  applicant  and  a 
previous  registrant,  or  between  applicants,  he 
shall  follow,  so  far  as  the  same  may  be  appli- 
cable, the  practice  of  courts  of  equity  of  the 
United  States  in  analogous  cases." 

The  Act  provides  for  no  direct  judicial  re- 
view, by  appeal  or  otherwise,  of  the  decision 
of  the  Commissioner  of  Patents  upon  the  ques- 
tion of  registration.  But  section  7  providt^s 
that  "registration  of  a  trade-mark  shall  be 
prima  facie  evidence  of  ownership;"  that  any 
person  reproducing,  counterfeiting,  copying 
or  colorably  imitating  and  affixing  to  similar 
goods,  a  registered  trademark  shall  be  liable 
to  an  action  at  law  for  damages,  or  a  suit  in 
equity  for  an  injunction;  and  that  the  courts 
of  the  United  States  shall  have  original  and 
appellate  jurisdiction  in  such  cases,  without 
regard  to  the  amount  in  controversy. 

On  December  24,  1892,  the  general  assembly 
of  South  Carolina  poised  an  act,  prohibiting 
the  manufacture  or  sale  of  intoxicating  liquors 
within  the  state,  except  as  therein  provided, 
directing  the  appointment  of  a  commissioner 
who  should,  under  the  rules  and  regulations  of 
a  state  board  of  control,  consisting  of  the  gov- 
ernor, the  comptroller  general  and  tlie  attor- 
ney general,  "purchase  all  intoxicating  liquors 
for  lawful  sale  in  this  state."  and  sell  to  county 
dispensers  no  liquors  unless  "tested  by  the 
chemist  of  the  South  Carolina  college  and  de- 
clared to  be  pure  and  unadulterated;"  that 
county  dispensers  should  "alone  be  authorized 
to  sell  and  dispense  intoxicating  liquors;"  that 
manufacturers  of  intoxicating  liquors  doing 
business  in  the  state  should  "l)e  ^allowed  [350 
to  sell  to  no  person  in  this  state,  except  to  the 
state  commissioners  and  to  parties  outside  of  the 
state;"  and  that  every  package  of  intoxicating 
liquors,  sold  in  the  state,  or  shipped  beyond 
the  limits  of  the  state,  should  have  thereou  a 
certificate  of  the  commissioner.  South  Caro- 
lina Acts  of  1892,  chap.  28,  pp.  62,  63,  65. 

On  July  15.  1893.  the  state  of  South  Caro- 
lina, by  its  governor,  paid  into  the  Treasury 
of  the  United  States  the  sum  of  twenty- five 
dollars,  and  filed  with  the  Commissioner  of 
Patents,  in  conformity  with  the  provisions  of 
the  Act  of  Congress  of  1881,  and  with  the 
regulations  prescribed  by  the  Commissioner  of 
Patents,  a  statement  and  declaration,  which 
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Supreme  Coukt  of  the  United  States. 


Oct.  Teiui* 


began  by  stating  that  '*tbe  state  of  Soutb 
CaroliDa,  one  of  the  commonwealtbs  compos- 
ing the  United  States  of  America,  possessed 
in  this  regard  of  the  full  rights  of  a  corpora- 
tion, aud  doing  business  at  its  capital  city  of 
Columbia,  in  the  county  of  Richmond,  state 
aforesaid,  has  adopted  for  its  use  a  trade-mark 
for  chemically  pure  distilled  liquors,"  consist- 
ing of  the  word  **  Palmetto."  and  particularly 
described;  was  accompanied  by  facsimiles  of 
the  trade-mark;  and  was  supported  by  a  dec- 
laration on  oath  of  the  governor  that  he  verily 
believed  '*  that  the  foregoing  statement  is 
true;  that  the  said  state  at  this  time  has  aright 
to  the  use  of  the  trade-mark  therein  descrit>ed; 
that  no  other  person  or  firm  or  corporation 
has  the  right  to  such  use,  either  in  the  identi- 
cal form,  or  in  any  such  near  resemblance 
thereto  as  might  be  calculated  to  deceive;  that 
the  said  trade-mark  is  used  by  the  said  state  in 
commerce  with  foreign  nations  or  Indian 
tribes,  and  particularly  with  Canada;  aud  that 
the  description  and  facsimiles  presented  for 
record  truly  represent  the  trade  mark  sought 
to  be  roifistercd." 

At  the  hearing  before  the  Commissioner  of 
Patents,  it  appeared  that  the  trademark  had 
been  adopted  by  the  stale  board  of  control, 
and  that  the  state  had  sold  in  Canada  a  case  of 
litjuors  with  this  trade-mark. 

The  Commissioner  of  Patents  refused  reais- 
tmtion  of  the  trade  mark,  upon  the  ground  that 
the  state  of  South  Carolina,  by  its"  own  laws, 
had  no  authorized  trade  in  distilled  liquors 
•157]  *outslde  of  its  own  limits,  was  not  the 
owner  of  any  trade-mark,  and  had  not  the 
right  to  the  use  of  the  trade  mark  sought  to  be 
re.i'istcred. 

The  stale  of  Soutb  Carolina,  by  its  attorney 
general,  thereupon  presented  to  the  supreme 
<<nirt  of  the  District  of  Columbia  a  petition 
for  a  writ  of  mamiumus  to  the  Cominissioner 
of  Patents  to  r(.L,nsler  the  traile-mark.  That 
court  held  that  upon  the  facts  proved  the 
duties  of  the  CVimmissioner  of  Patents  in  re- 
gard to  registration  of  trade-marks  were 
merely  uiioislcrial,  and  that  the  writ  of  man- 
damus should  issue.  The  Commissioner  of 
Patents  appealed  to  the  court  of  appeals  of 
the  District  of  Columbia,  which  held  that 
those  (iuties  were  not  ministerial,  but  required 
the  exercise  of  judgment  and  discretion  by 
the  Commissioner,  and  therefore  reversed  the 
judgment  and  dismissed  the  petition. 

The  petitioner  sued  out  this  writ  of  error, 
and  the  defendant  in  error  now  moves  to  dis 
miss  it  for  want  of  jurij^diction. 

By  section  8  of  the  Act  ot  February  9,  1893, 
chap.  74,  establishinij  a  Court  of  Appeals  tor 
the  District  of  Columbia,  as  in  the  previous 
Act  of  March  3,  1885,  chap,  u^ir}^  re^^ulaiing 
appeals  from  the  supreme  court  of  the  district 
and  the  supreme  courts  of  the  territories,  no 
case  can  be  hrouglit  to  this  court  by  appeal  or 
writ  of  error,  unless  eillier  "  the  matter  in 
dispute,  exclusive  of  costs,  shall  exceed  the 
sum  of  $5000."  or  else,  without  regard  to  the 
»»um  or  value  in  dispute,  it  is  a  case  '*  wherein 
is  involved  the  validity  of  any  patent  or  copy- 
right, or  in  which  is  drawn  iu  question  the 
validity  of  a  treaty  or  statute  of  or  an  author- 
Uy  exercised  under  the  United  States."  27 
Stat,  at  L.  434;  23  Stat,  at  L.  443. 
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In  order  to  bring  a  case  within  the  first 
alternative,  the  matter  in  dispute,  according 
to  the  settled  construction,  must  be  money,  or 
some  right  the  Talue  of  which  can  be  esti- 
mated and  ascertained  in  money,  and  which 
appears  by  the  record  to  be  of  the  requisite 
pecuniarv  value.  Columbian  Ins,  Co.  v. 
Wheelu)riffht,  20  U.  8.  7  Wheat.  534  [5:  61rtl; 
Kurtz  V.  Moffltt,  115  U.  S.  487  [29:  45bJ; 
Street  v.  Ferry,  119  U.  8.  885  [80:  489 1; 
Smith  v.  Adams,  130  U.  S.  167.  176  [32:  895. 
8981;  ^'^^*'  V.  Burke,  146  U.  8.  82,  88 
[36:  896,  8981;  Washinoton  <fe  O,  R.  Co,  ▼. 
DhtHct  of  Columbia,  146  U.  8.  227  [36:  9511; 
^Cameron  v.  Dnited  States,  146  U.  S.  [358 
538.  535  [36:1077. 10781,  and  148  U.  8.  801,  303 
1 37:  459,  460).  In  Sparrow  v.  Strong,  70  U. 
8.  8  Wall.  97  [18:49],  cited  by  the  plaintiff  in 
error,  there  was  an  affidavit,  uncontradicted 
by  anything  in  the  record,  that  the  mining 
claim  in  dispute  was  of  the  requisite  pecuniary 
value.  In  Columbian  Inn.  Co.  v.  WlierlierigJd, 
above  cited,  this  court  quashed  a  writ  of  error 
to  review  a  judgment  upon  a  writ  of  manda- 
mus to  admit  to  an  olBce,  the  salary  of  which 
was  not  shown  to  be  of  the  pecuniary  value 
required  to  support  the  jurisdiction  of  thi* 
court.  See  also  United  States  y,  Addis 'Ti,  03 
U.  S.  22  How.  174  [16:  304];  Smith  v.  Whit- 
ney,  116  U.  S.  167.  173  (20:  601,  6021;  United 
States  V.  Wauamaker,  HI  U.  S.  149  [37:  llh]. 

The  matter  in  dispute  iu  this  case  is  not  tlie 
right  to  the  trade  mark,  but  the  right  to  have 
it  registered;  the  registration  is  only  prima 
facie  evidence  of  ownership;  and  if  the  value 
of  the  registration  is  susceptible  of  an  esii- 
mate  in  money,  there  is  no  evidence  whatever 
in  the  record  tending  to  show  this  value. 

It  is  not,  and  could  not  be,  pretended  that  in 
this  cn^e  there  was  "involved  the  validity  of 
any  patent  or  copyright;"  and,  in  the  light  of 
previous  decisions  of  this  court,  it  is  <;uite 
clear  that  there  was  not  "drawn  in  quebiiori 
the  validity  of  a  treaty  or  statute  of  or  an  au- 
thority exercise«i  under  the  United  States." 

In  order  to  come  within  this  clause,  the 
validity,  and  not  the  construction  only,  of  a 
treaty  or  statute  of  the  United  States,  or  of  au 
authority  exercised  under  the  United  States, 
must  be  directly  drawn  in  question. 

In  Snow  V.  United  SfaUs,  118  U.  S.  346, 
363  [30:207,2091,  in  which  it  was  contended 
that  a  court  established  by  Act  of  Congress, 
and  admitted  to  have  a  lawful  existence,  and 
jurisdiction  of  the  case,  misconstrued  the  Act 
and  went  h»y»nii  the  authority  which  it  con- 
ferred, it  waN  heM  that  all  that  was  drawn  in 
question  was  wiiether  there  was  or  was  not 
error  in  the  administration  of  the  statute,  and 
not  "the  validity  of  an  authority  exerciscfi 
under  the  United  States."  within  the  meaning 
of  the  Act  of  M^rch  3,  1885.  chap.  3r)5. 

In  Jhtltintor'i  &P.  II  Co.  V.  Hopkins.  130  U. 
S.  210  (32:90^].  which  also  srose  under  that  act, 
the  question  in  controversy  *wns  whet  her)  l\^\i 
a  railroad  corporation  auth(»ri7.ed  by  acts  of 
Congress  to  establish  fieight  stations,  and  to 
lav  as  many  tracks  **  as  its  president  and  beard 
01  directors  might  deem  necessary,"  in  the 
District  of  Columbia,  had  the  right  to  occupy 
a  public  ^reel  for  the  purposes  of  a  freight 
yard.  It  was  argued  that  the  validity  of  an- 
authority,  exercised  under  the  United  Statca, 
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to  90  occupv  ihe  puUic  sircfts  ntii  dntirn  in  Commlniiioner  oF  Pat^Dts  drawo  Id  queRifon. 
qutsuon.  &U1  Ibts  court  brld  tbat  only  Ibe  But  from  Ibe  beelnniDg  to  Ibe  end  ot  tbe  pro- 
construction  of  tlie  BCI8  of  Congress,  snrl  the  ccedings  Uie  only  conlroveraj  was  aa  lo  tba 
txk-nt  of  Ibe  aulbotity  claimed"  under  ibem.  consiructioo  of  the  Act  of  Conereas.  and  con- 
and  Dot  Ibe  ralldky,  either  of  Ibe  statutes,  or  Keqiieotl;  as  to  tbe  tiature  and  extent  ot  Ibe 
of  the  autliority,  uas  drrnrn  tn  qiie»ilion  ;  or,  Comiuissinner's  authority.  Neither  tbe  quen- 
inoiber  wotda,  it  was  "a  ciise  wbich  depends  tlon  wbe'her  the  Cnrarrisslnnerriglilty  decided 
onlv  on  a  Judidii]  construction  of  hq  Act  of  upon  the  preaiinipiive  lanfulneas  cf  tbe  rij;bt 
Cnnereas.  there  beinK  oo  denint  of  tbe  poner  of  the  stale  of  South  Carolina  lo  the  IradC' 
of  Coujircss  to  pass  the  Act.  or  of  the  riaht  lo  mark  sought  lo  be  registered,  nor  tbe  question 
enjov  ttbateyer  [irivileges  are  granted  iiy  it."  whether  the  Commissioner's  tluly  was  of  sucb 
Clo-i'sh  V.  Curiu.  134  U.  S.  861.  370  [SS:045.  a  character  thai  a  nrtt  of  mandamus  would 
640].  lie  to  compel  ila  performance,  involved  a  ques- 
In  DitCriel  of  Columbia  v.  Gannon,  130  U.  lion  of  the  validiiv  of  the  autbority  exercised 
8.  237  [33:0321.  <'  '^"'^  ■'^l'*  tdat  tbe  validity  by  bim  under  the  Uniled  StHtes. 
of  Ibe  autborily  of  Ibe  commlnilonerg  of  Ibe  Writ  of  error  ditmited  Jqt  want  qf  jvrit- 

district  was  oot  drawn  in  queaiion  hy  cnn-    diclion.  

leMiugtbe  lifibilily  of  Ibe  district  la  damages 

for  Ibe  QeKligence  of  the   Com.i^tjsloBerB  in  THOMAS  H.  MASON,    n  khAppI:, 

tailing  to  keep  Ibe  slreela  in  rcpiiir.  j, 

isir7o«'i:r.btf!b:cir,ts,:;ii.!S  ™^  p™abic  mN-mo  con.  ooi 

a  writ  of  inaodnnius   lo   comp.'l   accounting  fAni    bt  al. 

ofllcers  of  the  Treasury  lo  allow  a  cUim  for  ,8ee  8.  a  Reportcr'a  ed.  Ml-SM.) 

milenue,  u  was  contended  thnt  under  ibe  acts 

of  Congress,  and  the  constriiclion  given  Ihem  Appeal,  vtJien  ditmuMd— extra  allo\ean(t  ofeotta. 

by  a  previoua  decision  of  Ibis  court,  the  duly  ,     „^        ^       ,                   ■         .., 

of  tbe  accounting  officers  "  was  niereiy  min-  '■    ''^'**V^  ","?,  V^  ,    J  ,1?"'"'  ""5^ 

isterlal.  and  that  by  the  disallowance  of  the  rh^'i^^nVC'.u^'i'of  Wa^bt  Zi  Z:'^i 

relal'ir  s  cluim  for  mileuge  these  ofUcers  exer .      .  ^      •,     n  ■kii^ 

cised  a  discretion  whicb  they  did  not  popsesa  ; 

that  Ibis  was  an  invalid  exercise  of  ad  autlior-  ,„„tiur.iiTHi  mm  a  unnr  eiiuuiu  rrgn 

Ity  under  tbe  United  Sinies;  and  that   hence  that  conn  can  enloriaiD  an  applicaiion  .„.  „ 

the  viiUdily  of   Ibe  aulhority  was  drawn  tn  im nlJuH-ance ot  cosia  out  ot  the  funds' to  riTo 

qiieMiou,"      To  which    this  court,   speaking  counsel  of  sucb  i>artr.  and  ir  denied.  Its  dediioD 

by  tbe  Chitf  Juttiu,  answered  :  "  In  nider  lo  mar  benivlewed  Iti  tbe  circuit  court  or  apiicala. 

jusiifr  Ibis  posilion,  however,  Ihe  vnliilily  of  [No.   1041.] 

tbe  ai'ilboiily  must  have  been  drawn  in  qoes-  ArgMtd  April  tS.  t7,  IS04.     Dtetded  May  li, 

lion  directly  and  oot  incldeDiiiIly.    The  valid-  WS* 

ilv  of  a  statute  fs  not  drawn  In  qiicslion  every  .  _„_,,  ,                   ■        ,   >     ™       .   „ 

time  rigbia   claimed    under  sucb    slntute  are  A  PPEAL  from  an  order  ot  the  Circuit  Court 

cor.  trci verted  ;    nor  Is  tbe  validily  of  an  au-  ^  ^f  '''*  United  Blares  for  tbe  Western  Dla- 

tliori'y,  every  lime  an  act  done  bv  such  au-  irlcl  of  Michigan  rtcnying  »  petition  by  com- 

:*ll«|  tbority  •!»  disputed.     The  vnlirtity  of  a  plainants  counsel,  for  an  allowance  out  of  Ibo 

KlHiuieorthevalidilvof  aoauthorilyitdrawn  amount  realised  on  Ihe  sale  "f  propiTly  of  « 

■n  qu.-lion  when  (beeslBtenceorconsiiliitional-  nw\T,g  compiny,  hi  addjilon  to  the  uoual  l»«- 

ttr.  or  Icsality  of  auch  slalute  or  autliority  is  "''I"  ""Sts   fnr  professional  services  and  ex- 

drnicd,   Slid   Ibe  denial  forms  the  snhfect  of  pe""*'-     Ditmu-fd. 

direct  inquiry,"    Tbe  court  nccordlngty  held  ,,8?*  "^e  case,  m  D.  8.  60  [33:  534];  146 

that  thf!  aiilborlly  of  the  accoiiniing  olIl<;crs  U.  S.  Wfl  130:7^9.1 

of  llic  Treasury  was  not  thus  denied,  nor  tbe  T*"*  ^"^^  ^"■''  "'Suwl  ^^^  on  tbe  merlla, 
vahdilvof  that  nulhorily  questioned  ;  but  Ibal  •"">  o"  •  mou<"»  W  dwmUa  made  by  (be  sp- 
it was  only  coniendcd   ibal  la   Ihe  enercise  of  PeHces- 

a  valid  sulhorilr  those  officers  erred  in  respect  □,.,„„.„,  i,„  ir,   /™.--^  t„.ii..  v  ii_  . 

f.  Ihe  allow.nw.  in  view  of  tbe  decision  of  ^ntfrilt  ^?  ^«.   .,  £/"?r  "^"'It   m,« 

IbU  court  Id  another  case;  tbat  If  the  judg.  On  March  31   1S84  someof  tbo«iockLolde« 

ineni   should   be   reversed   upon   the  ground  **(,'^*  Pewsbic  Mm  ng  Company,  on  bcbalf 

»T^-A.  it  would  not  be  for  want  ot  power  in  f'  "■"emselves  and  all  ntbers  wo  '"Isbt jl^-lre 

tbe<e  illlcer,  lo  audit  and  pass  upon  the  ac  to  join  therein.   Hied  their  bill  in  tbe  Circuit 

count,  but  because  tbey  bad  disallowed  what  Vmm-Ai  to  amount  ntetttaru  to  VvtXtrUdlcllon 

tliey  ouijbl  to  have  allowed,  and  ertiineously  (n  eircuu  court  attxa  jn-tirto  Act  of  lais:  anoiint 

con-tnied  what  needed   ni   construction  ;  and  naeaarii  Unct  Act  uf  /s«;  amounl  (n  dlnjule,  sea 

Ihni  Ibis  would  not  In  any  degree  involve  tbe  note  toBchunk  t.UoIIdb.  H.  AS.  C0.8T:  £M. 

validiiv  of   their  authority.      187  U.  S.  385  -^'  "o   Junsdiedon    (n  ths    United    AoCei  Sv- 

28B[3^"03   7031  I>rrmi  Court,  ichnY  Ffitcral  7u«ltonori«».oriBA«i» 

III   Ihe  present  case,    no   objection   to   the  ""^  "^^^  *"  vtMon  «a(»(e,  irmty  or  o™«(ttu- 

«lldilyof  IheAct  of  Conttresi  under  wbich  "'^L!^r^;°„rt"S!^,^.!::f  "°J!'J;^^^^^ 

the  Commissioner  of  Palenfs  acted  was  made.  ^'^T'^l^:  ?,     "1""™"- »">"^"'»"-  ^  __ 

either  at  ihe  hearines  in  the  Patent  Office  and  ,„i^°*':Si'L™l^«^,™i^,'^';*':?«'^ 

In  Ibe  conns  of  the  District  of  Columbia,  or  'S;M^'I^J"^a^t"o?,^'t^^1o^ 

in   Ihe  briefs  filed  by  counsel  In  this  court,  «r«cliono/iW<it«to«».seeDoteto  Hartv.  L«mphlr«. 

Nor  was  the  existence  or  tbe  lawfulness  of  tbe  7-  ere.  and  to  Ccimmotclal  F     ■      -  —     ■ 

•uihority  conferred    bj  that  Act  upon  tbe  BuekiDcham.  ifeMS. 
133  U.  S. 
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Court  of  the  United  States  for  the  Weetern 
District  of  Michigan  against  that  company,  its 
directors,  and  a  new  corporation  called  the 
Pewabic  Copper  Company,  formed  for  the 
purpose  of  acquiring  the  property  of  the  Min- 
ing Company,  seeking  to  have  the  property 
disposed  of  at  public  sale,  and  an  accounting 
by  the  directors.  The  circuit  court  decreed  a 
sale  but  denied  the  accounting.  The  case  was 
brought  to  this  court  on  cross-appeals  and  the 
decree  affirmed  except 'in  respect  of  the  ac- 
counting, as  to  which  the  decree  was  reversed 
and  a  reference  directed.  Mason  v.  Pev>abie 
Min.  Co.  l^  U.  8.  60  [83:524].  The  case  was 
decided  in  this  court  January  18, 1890,  and  the 
mandate  having  gone  down,  the  circuit  court 
rendered  a  decree  May  6,  1890,  ordering  a  ref- 
erence, report,  and  sale  by  auction.  February 
3.  1891,  the  special  master  filed  his  report  of 
sale,  wbii-h  was  confirmed.  Od  March  8,  one 
Mnrcus  filed  an  intervening  petition  to  set 
aside  the  confirmation  and  open  the  sale, 
whirb  was  denied  April  27.  1891,  and  the  pe- 
362]  tition  'dismissed,  whereupon  Marcus 
appealed  to  this  court,  which  affirmed  the  or- 
der.  Marcus  v.  Mason,  145  U.  S.  849  [86:782]. 

February  28,  1898.  counsel  filed  a  petition 
for  an  allowance  out  of  the  amount  realized 
on  the  sale,  to  which  an  answer  was  filed  and 
the  petition  denied,  whereupon  an  appeal  was 
prosecuted  to  this  court.  In  the  opinion  of  the 
circuit  court,  appearing  in  the  record,  it  is  said: 

"  The  other  matter  which  remains  to  be  dis 
posed  of  is  the  petition  for  an  allowance  out 
of  the  fund  in  favor  of  the  solicitors  for  the 
complainants  upon  the  footing  of  what  are 
known  as  costs  between  solicitors  and  clients. 

"A  preliminary  question  arises  in  regard  to 
the  power  of  the  court  proceeding  as  it  is  un- 
der the  mandate  of  the  supreme  court,  which 
contains  the  order  of  that  court  in  regard  to 
costs.  This  was  to  the  effect  that  the  com- 
plainants should  recover  their  costs  in  the  cir- 
cuit as  well  as  in  the  supreme  court.  These, 
of  course,  must  be  understood  to  be  the  usual 
taxable  costs. 

"  It  would  seem  clear  that  this  court  has  no 
authority  to  supplement  that  order  by  award- 
ing a  sum,  to  be  determined  by  its  discretion, 
as  costs  to  be  taxed  as  between  party  and  party, 
but  which  are  really  an  indemnity  for  the  ex- 
pense of  carrying  on  the  suit  against  a  perverse 
and  unreasonable  defense,  as  was  done  in  Per- 
rin  V.  Lepper,  72  Mich.  454,  and  Mackintosh  v. 
Flint  A  P.  M.  R,  Co.  a  case  reported  in  84 
Fed.  Uep.  582  (though  not  on  this  point, 
which  latter  appears  from  the  record)  cited  in 
support  of  this  petition. 

This  court  is  not  now  proceeding  upon  its 
original  authority  in  regard  to  any  matters 
which  were  or  might  have  been  dealt  with  by  the 
supreme  court  on  the  appeal  from  the  original 
decree.  The  subject  of  costs  was  included  in 
the  mandate  which  we  are  now  executing. 
P^kins  V.  Forniquet,  55  U.  8.  14  How.  828 
f  14: 441];  R6  Washington  dk  O.  R.  Co.  140  U. 
8.  91  [35:339];  Oaines  v.  C>ifdwfU  {"Gaines  Y, 
Jivgg)  148  U.  8.  228.  239  [37:432,  435]. 

"There  is  some  analogy,  though  it  is  not 
complete,  between  the  equity  for  such  costs 
and  costs  between  solicitor  and  client,  which 
are  paid  out  of  a  fund  in  court  I  have  some 
doubt  whether  this  court  retains  the  power  to 

746 


award  the  latter  ^species  of  costs;  but  I  [363 
express  no  opinion  upon  this  question,  as  it 
seems  to  me  clear  that  this  is  not  a  case  in 
which  they  could  properly  be  allowed." 

The  cause  was  areued  both  on  the  meiit*^ 
and  on  a  motion  to  dismiss  made  by  the  ap- 
pellees. 

Messrs.   Don   H.  Dickinson  and  AVi'ed 

Russell  for  appellants. 

Mr.  Thomas  H.  Talbot  for  appellees. 

Mesws.  CahtU  db  Ostrander  for  inter veninn^ 
stockholders. 

Mr.  Chief  Justice  Faller  delivered  the  opio 
ion  of  the  court: 

By  section  four  of  the  Judiciary  Act  of 
March  8,  1891,  it  was  provided  that'* the  re- 
view, by  appeal,  by  writof  error,  or  otherwise, 
from  the  existing  circuit  courts,  shall  be  had 
only  in  the  Supreme  Court  of  the  United 
States,  or  in  the  circuit  courts  of  appeals 
hereby  established,  according  to  the  provisions 
of  this  Act  regulating  the  same."  Section  five 
enumerated  the  classes  of  cases  in  which  ap- 
peals or  writs  of  error  might  be  taken  from 
the  circuit  courts  direct  to  this  court;  and 
section  six  provided  that  the  circuit  courts  of 
appeals  should  exercise  appellate  jurisdiction 
to  review  by  appeal  or  by  writ  of  error  final 
decisions  of  the  circuit  courts  "in  all  cases 
other  than  those  provided  for  in  the  preceding 
section  of  this  Act,  unless  otherwise  provided 
by  law."  By  section  fourteen  '*all  acts  and 
parts  of  acts  relating  to  appeals  or  writs  of  er- 
ror inconsistent  with  the  provisions  for  review 
by  appeals  or  writs  of  error  in  the  preceding 
sections  five  and  six  of  this  Act"  were  repealed. 

In  Lau  OvD  Bete  v.  UniUd  States,  144  U.  8. 
47,  56  [86:840,848],  it  was  held  that  * 'the 
words  'unless  otherwise  provided  by  law'  were 
manifestlv  inserted  out  of  abundant  caution, 
in  order  that  any  qualification  of  the  jurisdic- 
tion by  contemporaneous  or  subsequent  acts 
should  not  be  construed  as  taking  it  away  ex- 
cept when  expressly  so  provided.  Implied  re- 
peals were  thereby  intended  to  be  guarded 
against.  To  hold  that  the  words  referred  to 
prior  laws  would  defeat  the  purpose  of  the  Act 
and  be  inconsistent  with  its  context  and  its  re- 
pealing clause." 

By  loint  resolution  of  March  8,  1891.  it  was 
provided  '*that  nothing  in  said  Act  shall  be 
held  or  construed  in  anywise  to  impair  the 
Jurisdiction  of  the  Supreme  Court  or  any  Cfr 
cuit  Court  of  the  United  States  in  any  <  as ; 
now  pending  before  it,"  and  it  was  added,  "or 
in  respect  of  any  case  wherein  the  writ  of  er- 
ror or  the  appeal  shall  have  been  sued  out  or 
taken  *io  any  of  said  courts  before  the  [36G 
first  day  of  July,  anno  Domini,  eighteen  hun- 
dred and  ninety-one." 

Tlie  Act  of  March  8.  1891.  went  into  imme- 
diate o|)eration.  Re  Claasen,  140  U.  8.  200 
[35:409].  But  the  jurisdiction  of  this  court 
having  been  preserved  in  respect  of  writs  of 
error  ornppeals  sued  out  or  taken  before  July 
1,  189t,  by  the  joint  resolution,  we  had  juris- 
diction of  the  appeal  of  Marcus  which  was 
taken  June  12  of  that  year.  This  case  does 
not  come  within  either  of  the  classes  of  cases 
specified  in  section  five,  and  the  appeal  was 
not  prayed  until  August  20,  1898.     It  must 
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tbcrefore  he  dlBrntflscrt,     Satumat  Rrch,  Bank  rtghland  authorltr  indlspowof  tbenma  uto 

¥.  reUri.  144   U.  8   ."iTO   [.16:515];    Wa«t"n  v.  berBhalHeem  mort  meet  .nd  proper. to  lonjr  u 

ife  HW/.  ua  U.  S.  l!(8iai;M5];  Qprfen  f.  FniV«d  'S'?,"'"''' ""''"  ™'  ".'fT'  '"P°""iPO''P'o»con- 

L'>  .1^.   i4fi  IT    Q  'imi  rtT.  JI19I.  J^..  IT.'-    AC  ditktn  however,  Uiat  If  Bbe  ihoulil  marrv  amiD, 

d  i.  rt.  wrn.  T,  Bnilon  <£  i  Ji.  fliiy.  5]  Fed.  »atited  fals  widow  with  euch  an  e»wta  In  tbe  land) 

Rpp.  929.     It  is  »M,  however,  (bat  tlie  diapo-  wbereof  the  leatator  died  neised  tliut  durlnx  ber 

■ItiOD  of  the  CHSe  Involved  Itae  coiixtrurtliiD  widowboodsbe  cwuldonnver  to  tbirdparUeaaa 

and  apptlcalioQ  of  the  mnndHlc  of  this  court  eeiateln  lee  aim  pie  therein. 

UlO    UDBta.      If  It  could  be  contended  lliat  our  S.    THe  mnjtrucllon  of  the  will  of  Jaoob  Dawson, 

mandate  hod  been  miscoD'itrued  or  dUretariled.  heri'tofore  ad"oted  by  this  court,  should  not  be 

lb[s    would    not    ^ive  COmpIainaDlS  the  right  adhered  to  bj  the  olroult  court  of  sppeal*  in  de- 

ot  appeal  after  July  1.  18U1,  but  Ihe  rimedy  tcrmlDlnB  the  ngbt  of  Lewis,  the  derenOant.  Id 

would  beby  maB.iaoiua.      Cili/  Nat.    Bank  of  Wd  to  tbenrowrtjretprrod  to  herein,  although 

Fl.   Worth  i.  Hunter.  nnU.  p.  5.14      Leal,  how.  ^  P"rch«od  said  pro^^nr  sfter  ibe  promulB|t. 

•7er.   appellania  miphl  unnecessarily  seeh  a  u'Tsui^e^rt  of  tbc  "i"^            '^^'' 

review  of  the  matter  in  ibai  form  of  procedure.  jHo    l,)^^  i 

wedeem  It  proper  to  lay  Ibat  thecircuit  court  Submitted  April  XS.  ' ISSi.  '  Deeided  May  lA, 

WM  right  In  the  view  taken  ot  Ihe  mundMe.  ^            iggr                         '  ^* 
Theremedy  of  appellnnlilay  fn  an  appeal  to 

the  Circuit  Court  of  Appenla  for  Ihe   Sixth  fvN  A  CERTIFICATE  from  the  United  Stales 
Circuit.  U  Circuit  Court  of  Appeals  for  the  Eigbth  Cir- 
In   Texat  &  P.  R   Co.   ».  Anderion.  149  U.  cull,  ccrtifjius  questions  of  law  for  llie  decis- 
8.  M37  [37:717],  the  action  of  Ibe  circuit  court  ion  ot  this  (»urt,  relaifng  to  the  coDBlruclion 
couformed  to  tlie  mmidaie,  and  there  were  no  of  Ilie  will  of  Jacob  Dawgoo,  In  an  aclioa  of 
proceedings  subsequent  tliereto,  nol  (.  tiled  by  ejectment  brought  by  Walter  P.  Lewis,  plain  I  Iff, 
the  terms  of  tie  mandate  ii«elf.  and  we  Ihcre-  against  Arlemas  Roberta,  defendant,  to  recover 
fore  held,  upon  the  anlboriiies  cited  and  for  pcssesnion  of  land  in  the  county  of  LancaHler, 
Ihe  reasons  {{iven.  that,  on  (be  facta  nppearini^  Nebrastia.      Anneen  certijied    to   the  drcuit 
Id  that  record,  the  circuit  court  of  appeula  court  of  appeal*. 
could  not  review  b;  writ  of  error  the  judg- 
ment of  the  circuit  court.     But  In  this  case  the  Blatemeot  by  Mr.  Jvitiee  Grmr; 
drcuit  court  was  at  liherly  to  consider,  at  it  This  was  an  action   of  elpclmcol,  broU);ht 
did,  Ibe  application  for  an  ailowaace  out  of  June  II,  1887,   by  Waller   F.  Lewis  against 
the  fund  on  the  footing  of  costs  between  soltc-  Arteixas  Roberts,  io  Ihe  Circuit  Court  of  the 
Uorsmud  clients,  and  lis  action  In  that  regard  United  Slates  for  the  Dii-lrict  of  Nebraska,  to 
was  open  to  review  la  the  circuit  court  of  sp-  recover  possession  of  six  lots  in  the  town  of 
peals.  Bouth  Lincoln,  io  the  eounty  of  Lancnsterand 
Appeal  dumiued.  state  of  Nebraska.     The  circuit  court   (cn^e 
judgment  for  the  pisinllff,  and  the  ca<e  wai 
■   '  '^  taken  by  writ  of  error  to  the  Circuit  Court  of 
Appeals  for  the  Eiirhth  Circu:!,  wbicb  ccrlified 
367]  ARTEMA8  ROBERTS,  Ptff.i*  Err.,  to  ihis  court  llie  foilowinji  fncts: 

e.  On  May  10,  1P69,  Jncob  Diwpon  duly  made 

WALTER  F,   LEWIS.  his  last  will,  which  was  duly  admillpd  Io  pro- 
bate in  1869  after  bis  death,  and  which,  omit- 

(See  S.  a  Reporter's  ed.  aS7-87D.)  ting  the  formal  pnnj,  was  as  follows: 

Arier  all  mv  la>Tful  debts  are  paid  aad  dl» 

StaU   deeinon,    mhtn   fotU>iBed~teiH  of  Jacob  charged,  the  re.iiduc  of  my  cstnte,  renl  and  per- 

liaatim — eonMlruclion  of,  aonnt,  I  give  and  bequeath  and  dispose  of  as  fol- 

lowF,  to  wil:     To  my  beloved  wife,  Edlthe  J. 

L   In  ooDstniln?  the  will  ol  Jacob  Dawson,  (be  Dawson,  I  ^veand  Vqucnth  all  my  eRtaie,  real 

circuit  courtot  appeula  should  be guvemed  br  and  peisonni,  of  which  I  may  die  seized,  Ibe 

the  decision  of  the  supreme  court  or  Ncbmsko,  same  to  he  and  rcmnin  hers,  with  full  power, 

and  not  by  the  former  decision  of  tbli  court,  rigbl  and  authority  (odls]>nse  of  Ihe  same  as  to 

wbioh  Is  overruled.  her  shall  Seem  most  meet  and  proper,  so  Iopr  as 

t    The  will  of  Jaoob  Dawson  m  follows:    'To  my  she  shal!  rcmniu  my  widow,  upon  the  exprfss 

wtfe  Bdltha.  I  give  and  bequeath  all  ray  esiete  condillon,  however,  'Ihal  If  she  should    308 

'^    ^"°  H  ■      ",     V     ""^  2  ,  f Z"*^'  ""  n"i"y  again,  tlicn  It  Is  my  will  (hal  all  of  tho 

-me  to  be  and  remain  he«.  wl.h  fuu  power.  ^g,,J  ^b^jj  bequeathed,  or  whslever  mav  re- 

tdabvdcrUstiffniwrnf'l  main,  should   go  tn  my  Surviving;   children, 

te  to  Clark  v.  Oiaham,  share  and  share  alike,  and  tn  cn»c  any  of  xay 

children  should  have  deceased  leaving  issue, 

TBowmsnalMdiioruKHnnil  x\wn  the  isf'ue  so   left  to  receive  the  share  (0 

out-  neMwarv  to  bt  proi»d  ^hich   said  child  would   be  enlltled.     1  like- 

S^'^""^^'"'"'*^""'"-'"""'^"'^  "'w   ■""ke.  constitute   and   appoint   my  tald 

aT^^^^,,^  .,.r^..  ,    ,.      *,-.  "lft,EdiibaJ.  tobeeieculriiofthismylast 

to  orioern.  see  note  to  Pray  v.  Belt.  7:  SML  "      ■""  tesi  amen t  hereby  revoking  all  former 

TJkrtforrVn  l'^n'm<«t^)«prol■«fI«rr,  total*  (if.  ^'l'!  !?'"*, ''y  ""f"^,    j       .    ,.     ^  o 

/•et  htre;  uJien,  and  how  ivufenw.  oncillarv.  pro-  *■'  'O^  "•»«  "'  ""  death,  he  bad  a  perfect 

but*  0/.  sea  note  to  Darby  v.  Uajer,  B:  NT,  and  to  "Ue  to  Ibe  lots  In  eontrovenv  in  Ibis  suit.     On 

Armaironr  v.  Lear,  6:  Ml  HsTCb  U,  1870,  Edltb*  J.  DaWMH   coiiTeyed 
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these  lots  by  warraDty  deed  to  Paran  England, 
who,  on  December  15, 1871,  conveyed  them  by 
warranty  deed  to  Roberts,  the  plaintiff  in  er- 
ror. On  December  14,  1879.  Editha  J.  Daw 
•on  married  Henry  M.  PiclLering.  On  Sep- 
tember 15,  1879,  the  children  of  Jacob  DawsoD 
made  a  warranty  deed  of  these  lots  to  Hil- 
und  H.  Wheeler  and  Lionel  C.  Burr;  and 
Wheeler  and  Burr  afterwards  made  a  war- 
ranty deed  thereof  to  Ezekicl  Oiles,  who,  in 
Mav,  1887,  conveyed  them  by  warranty  deed 
to  Lewis,  the  defendant  in  error. 

While  (he  title  in  these  lots  was  vested  in 
Oiles  as  aforesaid,  he  brought  an  action  claim- 
ing under  that  title  to  recover  another  lot  in  the 
same  county,  which  had  belonged  to  Jacob 
Dawson  at  (he  time  of  his  death,  aprainst  one 
Li((le,  who  claimed  under  a  deed  executed  by 
Editha  J.  Dawson  during  her  widowhooci. 
That  case  was  brought  by  writ  of  error  to  this 
court,  which  held  at  October  term,  1881,  (hat 
under  (he  will  of  Jacob  Dawson  his  widow 
only  took  "an  estate  for  life  in  the  (estator's 
lands,  subject  to  be  divested  on  her  ceasiug  to 
be  his  widow,  with  power  to  convey  her  quali- 
fied life  estate  only/'  and  that  "her  estate  in 
the  land  and  that  of  her  grantees  determined 
on  her  marriage  with  Pickering."  Giles  v. 
Little,  104  U.  S.  291  [26:  7451. 

After  tliat  decision,  but  whether  before  or 
af((r  the  aforesaid  deed  from  Giles  to  Lewis 
did  not  ap))car,  a  suit  was  brought  in  the  dis 
iricl  court  of  Lancaster  county  by  various  grant- 
ees of  the  widow  against  Giles  to  quiet  tbeir 
tide  against  the  title  claimed  by  Giles  under 
3G0]  the  aforesaid  deed  from  the  ^children  of 
Jacob  Dawson;  and  was  taken  by  appeal  to  the 
supreme  conn  of  Nebraska,  which  held  that  the 
will  of  Jacob  Dawson,  under  the  statutes  of 
the  state  of  Nebraska,  enabled  his  widow,  prior 
to  lier  remarriage,  to  convey  an  estate  in  fee 
simple  in  any  of  the  lands  whereof  her  de- 
ceased husband  had  died  seised.  Little  v.  Gile9t 
25  Neb.  818. 

Upon  these  facts,  the  circuit  court  of  appeals 
duly  certiQed  to  this  court  the  following  ques- 
tions or  propositions  of  law: 

••First.  In  determining  the  nature  of  the  es- 
tate that  became  vested  in  said  Editha  J.  Daw- 
son under  said  will  of  her  deceased  husband, 
Jacob  Dawson,  in  and  to  lands  situated  in  the 
state  of  Nebraska,  whereof  said  Jacob  Dawson 
died  seised  and  possessed,  should  the  circuit 
court  of  appeals  be  governed  by  the  decision  of 
the  Supreme  Court  of  the  L  niled  States  in 
GiUa  V.  Little,  104  U.  S.  291,  800  [26:  745, 
748],  or  by  the  subsequent  decision  of  the  su- 
preme court  of  the  state  of  Nebraska  in  Little 
T.  Giles,  25  Neb.  313.  834? 

* 'Second.  Did  the  aforesaid  will  of  Jacob 
Dawson  vest  his  widow  with  such  an  estate  in 
lands  whereof  the  testator  died  seised,  situated 
in  the  state  of  Nebraska,  that  during  her  wid- 
owhood she  could  convey  to  third  parties  an 
cstai'e  in  fee  simple  therein? 

••Third.  Should  the  construction  of  the  will 
of  Jacob  Dawson,  deceased,  which  was  adopted 
by  the  Supreme  Court  of  the  United  States 
\u  Giles  V.  Little,  104  U.  S.  291  j;26:  745J.  be 
adhered  to  by  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  in  determin- 
ing the  right  of  Walter  F.  Lewis  in  and  to  the 
properly  heretofore  described,  in  view  of  the 
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fact  that  said  Walter  F.  Lewis  purchased  said 
property  subsequently  to  the  promulgation  of 
said  decision  in  Giles  v.  Little  and  prior  to  the 
decision  of  the  supreme  court  of  the  state  of 
Nebraska  in  the  case  of  Little  y,  Oiles,  25  Neb. 
313. 

Messrs,  N.  S.  Harwood  and  John  H« 
Ames*  for  plaintiff  in  error : 

The  section  of  the  Nebraska  statute  in  ques- 
tion was  copied  from  the  statute  of  Michigan, 
and  its  proper  construction  was  before  that 
court  in  Weir  v.  Michigan  Stove  Co.  44  Mich. 
506;  Chambers  v.  STiato,  52  Mich.  18. 

The  statute  changed  the  rule  as  to  the  pre* 
sumption  of  the  estate  devised. 

Dew  V.  Kuehn.  64  Wis.  300;  Robbins  v.  Bob- 
bins (Ky.)  June  7,  188S. 

This  court  should  adopt  the  interpretation 
of  the  will  in  LitUe  v.  Giles,  25  Neb.  818. 

Where  any  principle  of  law  establishing  a 
rule  of  real  property  has  been  settled  in  the 
state  courts,  the  same  rule  will  be  applied  by 
this  court. 

Suydam  v.  Williamson,  65  U.  S.  24  How. 
427  (16:  742);  Hendei-son  v.  Griffin,  3J  U.  8.  5 
Pet.  151  (8:  79):  Buc/ier  v.  CfiesJiire  R  Co,  125 
U.  S.  555  (81:  795). 

In  the  construction  of  a  will  the  application 
of  natural  reason  should  be  made  to  the  lun- 
guat^e  of  the  instrument,  under  the  li^u<<t 
which  may  be  thrown  upon  tbe  intent  of  the 
testator  by  the  extrinsic  circumstances  sur 
rounding  its  execution,  and  connectin..;  the 
parties  and  the  property  devised  with  the 
testator  and  the  instrument  itself. 

The  use  of  the  words  •'  estate  "  and  *'  seized," 
coupled  with  the  power  of  disposition,  as  in 
this  will,  convey  the  fpe,  or  the  power  to  dis- 
pose of  it,  to  the  first  taker,  the  widow,  deter- 
minable ai  death  or  marrin^re. 

Rnsc^yoom  v.  Boseboo/n,  t^l  N.  Y.  3o6;  Sears  v. 
Cunningham,  122  Mass.  538;  Campbill  v.  limu- 
mont,  91  N.  Y.  464;  liacon  v.  Woo^Jinird,  12 
Grav,  379:  Godfrey  v.  llumphrey,  18  Pick.  5^7. 
29  Am.  Dec.  6:;il;  Idc  v.  iJe,  5  Mmss.  nOO; 
Alden  v.  Johnson,  63  Iowa,  V24;  4  Kent.  Cora. 
435  note;  6  Cruise's  Di«?.  title  38.  chnp.  11,  ^  25. 

If  an  estate  be  given  to  a  person  ceneially 
or  in»iefinitcly,  with  a  power  of  disposition,  it 
carries  a  fee. 

Hubry  V.  Barnett,  12  Mo.  8,  49  Am.  Dec. 
112;  Cook  V.  Walker,  15  Ga.  4G2;  Uelmer  v. 
Shoemaker,  22  Wend.  139;  Jackson  v.  Bull,  10 
Johns.  19;  Bona  v.  Meier,  47  Iowa,  607,  29 
Am.  Rep.  493;  Flinn  v.  D^tvis,  18  Ala.  132: 
Benfsch  v.  Clark,  49  Md.  498;  Van  Home  v. 
Campbell,  100  N.  Y.  287,  53  Am.  Rep.  166; 
Canedy  v.  Jones,  19  S.  C  297,  45  Am.  Rep. 
777;  SovthY.  Sauth,  91  Ind.  221.  46  Am.  Rei). 
591;  Jones  v.  Bacon,  68  Me.  34,  28  Am.  Rep. 
1;  Bond*s  App.  31  Conn.  183;  Stowell  v.  HaU- 
inrjs,  59  Vt.  496,  59  Am.  Rep.  748. 

The  terms  ui^cd  apply  alike  to  real  and  per- 
sonal estate. 

JHen'ierson  v.  Blaekburn,  104  111.  227,  44 
Am.  Rep.  780;  Morrison  v.  Semple,  6  Dinn.  98: 
Johnson  v.  Morton.  10  Pa.  249;  Johnson  ▼.  John- 
son, 1  Munf.  549;  Steele  v.  Thompson,  14  Serg. 
&  R.  101;  Second  Ueformed  Ptesb.  Churchy, 
Disbrow,  52  Pa.  219. 

The  terms  ••whatever  may  remain **  imply 
an  absolute  power  of  disposition. 
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MeKentii^i  App.  41  Coqd.  607,  19  Am.  Rep. 
825;  Ram9deU  v.  Ramsdell,  21  Me.  288;  Harris 
T.  Knapp,  21  Pick.  416;  Homer  v.  Shelton,  2 
Mel.  202;  Lynde  v.  Entahrook,  7  Allen.  68; 
State  V.  i^miM.SS  Conn.  562;  Riddiek  v.  Cohoon, 
4  Rand.  (V«.)  547:  Ide  v.  Ide,  5  Mas«.  500; 
Clark  ▼.  Mtddlestoorth,  82  lod.  240;  Paine  v. 
Barnef,  100  Mass.  470;  Andrews  ▼.  Captf  Ann 
Bank,  8  Allen.  818;  South  v.  S^uM,  91  Ind. 
222.  46  Am.  Rep.  591;  MarkiilieY.  Rngland, 
77  III.  98;  Kattfman  v.  Breckinridge,  117  111. 
815. 

The  case  of  Smith  ▼.  Bell,  31  U.  8.  «  Pet. 
08  (8:  822),  has  been  practically  overruled. 

Overruled  cases  by  Bi^elow:  Ftinn  v. 
Davis,  18  Ala.  132;  Stuart  y.  Walker,  72  Me. 
146.  39  Am.  Rep.  811;  Oifford  v.  C/toate,  100  i 
Mass.  846;  I^wis  y.  Palmer,  46  Conn.  454; 
Campbell  v.  Beaumont.  91  N.  Y.  468;  Canedif 
V.  Jc;n^«,  19  S.  C.  297,  45  Am.  Rep.  777; 
Henderson  v.  Blackburn,  104  111.  282.  44  Am. 
Rt-p.  780. 

In  support  of  our  construction  of  this  stat- 
ute we  cite  the  following  decisions  from  a 
state  from  which  the  statute  was  borrowed, 
and  where  it  is  still  in  force. 

Jones  V.  Jones,  25  Mich.  401;  Weir  v.  Mich 
ifjan  Stone  Go.  44  Mich.  5C6;  Chambers  y.  Shaw, 
52  Mich.  18. 

Messrs.  J.  M.  Woolworth  and  L*  C. 
Burr,  for  defendant  in  error : 

This  court  is,  by  the  exiijencies  of  an  orderly 
llti.iration,  first  called  on  to  determine  the 
local  law  and  it  does  so.  it  does  not  yield  its 
judurment  to  that  of  a  local  court  afterwards 
pronounced,  save  only  when,  ns  in  all  other 
cases,  it  becomes  satisfied  upon  its  own  inde- 
pendent examination  that  it  has  fallen  into  an 
error. 

Grores  ▼.  Slaughter^  40  (J.  S.  15  Pet.  449 
(10:  «00):  Rowan  v.  Runnels,  46  U.  S.  5  How. 
134  (12:  85);  Pease  v.  Peck,  59  U.  S.  18  How. 
595  (15:  518);  Martin  v.  Curtenius,  61  U.  S. 
20  How.  1  (15:823);  BuraessY.  Sefigman,  107 
U.  S.  20  (27:  859);  Sinclair  v.  Jackson,  8  Cow. 
543:  Clarke  ▼.  Van  Surlny,  15  Wend.  439; 
Fairfield  y.  OaUatin  County,  105  U.  S.  47 
(25:644) 

If  the  state  courts  have  held  t  certain  view 
of  the  law  upon  which  contracts  have  been 
made  and  rifi:hts  have  been  acquired,  and  after- 
wards they  have  changed  their  decisions,  they 
will  not  be  followed  m  the  Federal  courts,  in 
cases  to  enforce  those  contracts,  but  the  law  of 
the  state  at  the  time  those  rights  were  ac- 
quired will  be  rigidly  applied. 

Mercer  County  v.  Uackett,  68  U.  8.  1  Wall. 
88  (17:  548);  Otlvcke  v.  Dubuque,  68  U.  S.  1 
Wall.  175  (17:  520);  Havemet/er  v.  Iowa  County 
Suprs,  70  U.  8.  8  Wall.  294  (18:  38);  Thomson 
▼.  Lee  County,  70  U.  8.  3  Wall.  327  (18:  177); 
Mitchell  V.  Burlington,  71  U.  8.  4  Wall.  270 
(18: 850);  Lee  County  ▼.  Rogers,  74  U.  8. 7  Wall. 
181  (19:  160);  Kenosha  v.  Lamson,  76  U.  8.  9 
Wall.  477  (19:  725);  Vlcott  v.  Fond  du  Lac 
County  Suprs.  88  U.  8.  16  Wall.  678  (21: 382); 
Douglass  v.  Pike  County,  101  U.  8.  677  (25: 
988);  Thompson  v.  Perrine,  103  U.  8.  806  (26: 
612).  106  U.  8.  589  (27:  298);  Pleasant  Twp.  v. 
Aetna  L.  Tns.  Co.  188  U.  8.  67(34:864);  Clark 
▼.  Berer,  189  U.  8  96  (85: 88). 

There  are  laws  in  force  in  the  states,  upon 
wbicb  this  court  has  not  only  an  indepen(lent 
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but  entirely  free  Judgment,  such  as  questions 
of  commercial  law,  as  in  the  case  of  promis- 
sory notes  {Swift  v.  Tyson,  41  U.  8.  16  Pel.  1 
[10:865])  and  policies  of  insurance  {Carpenter 
V.  Providence  Washington  Ins.  Co.  41  U.  8.  16 
Pet.  495  [10:1044])  and  of  the  construction  of 
deeds  {Foxcraft  v.  Malleft,  45  U.  S.  4  How. 
353  [11:1108]),  and  of  private  rights  which  are 
to  be  determined  on  common  Jaw  piioeiples 
(Chicago  v.  Robbins,  67  U.  8.  2  Black,  418  [17: 
298])  and  rights  of  common  corners  {Michigan 
Cent.  R.  Co.  v.  Myrick,  107  U.  8.  102  [27:325j) 
and  many  other  cases. 

To  this  class  belong  also  cases  of  the  con- 
struction of  wills. 

Lancv.  Fjc<-.  44  U.  S.  3  How.  464  (11:  681); 
Brimmer  v.  Sohier,  1  Cush.  132. 

Where  the  statute  is  simply  an  enactment  of 
the  general  rule,  the  decisions  of  the  state 
courts  are  not  to  be  regarded  as  reslin;:  upon 
a  local  statute,  but  only  as  expressing  the 
views  of  that  tribunal  in  respect  to  the  same 
principles  of  general  law. 

Clark  Y.  Becer,  139  U.  8.  96  (35:  88);  Carroll 
County  Suprs.  v.  Smith,  111  U.  8.  556  (28:  517). 

The  decision  of  the  supreme  court  of  the 
state  cannot  have  conclusive  force  in  the  courts 
of  the  United  States  unless  it  has  become  a 
rule  of  properly. 

Gibfion  V.  Lyon,  116  U.  8.  489  (29:  440). 

While  the  courts  of  the  United  States  ac- 
cept and  apply  the  construction  of  a  stn»e  con- 
stitution or  local  statute  upon  which  the  liu'hts 
of  the  parties  depend,  which  has  been  fixed  by 
a  course  of  decij*ions  in  the  state  court,  it  is  the 
settled  doctrine  of  this  cotirt  that  rights  accru- 
ing under  one  construction  will  not  be  lost 
merely  by  a  change  of  opinion  in  the  stsito 
conrt,  and  where  such  ri;rhts  have  accnred  be- 
fore the  state  court  has  announced  its  con- 
struction, the  Federal  courts,  althousrh  lean- 
ing to  an  agreement  with  the  st«»te  court,  must 
deierrnine  the  question  upon  their  own  inde- 
pendent juiigment. 

Anderson  v.  Santa  Anna  Ttrp.  116  U.  8. 
356  (29:  633);  Prase  v.  Peck,  59  U.  8.  18  How. 
595  (15:  51»s);  Morgan  v.  Curtenius,  61  U.  S. 
20  How.  1  (15:  823>;  Butz  v.  Muscatine,  75  U. 
S.  8  Wall.  575  (19:  490);  Baltimore  db  0.  H, 
Co.  V.  Baugh,  149  U.  8.  368  (37:  772). 

The  words  "clearly  appear"  in  the  state 
statute  mean  "accon ling  to  the  ordinary  rules 
of  construction"  and  nothing  more. 

Brimmer  v.  Sohier,  1  Cush.  118,  182. 

The  intent  of  the  statute  is  that  words  of 
inheritance  ace  no  lon<:er  necessary. 

Areson  v.  Areson,  8  Denio,  458;  Wilkins  v. 
Allen,  69  U.  8. 18  How.  8s)l  (15:  398);  Dew  v. 
Kuehn,  64  Wis.  300;  Winchester  v.  Forster, 
3  Cush.  366,  870;  Briggs  v.  Briggs,  69  Iowa, 
617. 

The  language  of  the  will  does  not  ifive  Mrs. 
Dawson  an  absolute  power  of  disposftion  dur- 
ing widowhood. 

Weir  V.  Michigan  Stove  Co.  44  Mich.  606. 

In  Helmer  v.  Shoemaker,  22  Wend.  137  there 
was  no  express  limitation  for  life  in  ttie  devise; 
the  estate  was  devised  absolutely.  8o  in  Van 
Home  V.  Campbell,  100  N.  Y.  287,  63  Aql 
Rep.  166. 

In  State  v.  Smith,  62  Conn.  662.  there  was 
an  express  power  "  to  sell  and  convey  tod  use 
without  tny  restriction  whatever." 
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Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

The  cerlificate  distinctly  presents  for  decis- 
ion the  question  argneci,  hut  not  decided,  when 
this  case  was  before  this  court  at  a  former  term, 
reported  in  144  U.  8.  653  [86:  579],  of  the  con 
structiou  of  the  will  of  Jacob  Dawson,  the  ma- 
terial part  of  which  was  as  follows: 

•*To  my  beloved  wife,  Editha  J.  Dawson,  I 
give  and  bequenth  all  my  estate,  real  and  per- 
o76]  sonal,  of  which  I  may  die  ^seized,  the 
same  to  be  and  remain  hers,  with  full  power, 
right  and  authority  to  dispose  of  the  same  as  to 
her  shall  seem  most  meet  and  proper,  so  long  as 
she  shall  remain  my  widow,  upon  the  express 
condition,  however,  that  if  she  should  marry 
again,  then  it  is  my  will  that  all  of  the  estate 
herein  bequeathed,  or  whatever  may  remain, 
should  go  to  my  surviving  children,  share  and 
share  alike." 

By  the  statutes  of  Nebraska,  "every  devise 
of  land  in  any  will  hereafter  made  shall  be  con- 
strued to  convey  all  the  estate  of  the  devisor 
therein,  which  he  could  lawfully  devise,  un- 
less it  shall  clearly  appear  by  the  will  that  the 
devisor  intended  to  convey  a  less  estate;"  and 
•*the  terra  'heirs,' or  other  technical  words  of 
Inheritance,  shall  not  be  necessary  to  create  or 
convey  an  estate  in  fee  simple."  Neb.  Comp. 
Stat.  chap.  28.  ^  124.  chap.  78,  §  49. 

In  the  opinion  delivered  by  this  court  in  a 
former  case  between  different  parties,  and  con- 
cerning other  land,  the  second  of  those  sections 
was  not  referred  to,  and  the  first  was  imper- 
fectly quoted  (omitting  the  word  * 'clearly"  be- 
fore "appear")  and  was  treated  as  of  no 
weight;  and  it  was  held,  reversing  the  decision 
of  Judge  McCrary  in  2  McCrary,  370,  that  by 
the  true  construction  of  the  will  the  widow 
*'took  under  it  an  estate  for  life  in  the  testa- 
tor's lands,  subject  to  be  devested  on  her  ceas- 
ing to  be  his  widow, with  power  to  convey  her 
qualified  life  estate  only;"  and  that  ''her  estate 
in  the  land  and  that  of  ner  grantees  determined 
on  her  marriage  with  Pickering."  Oiles  v. 
LiitU,  104  U.  8.  299,  800  [26:  748]. 

The  supreme  court  of  Nebraska,  in  a  subse- 
quent case,  considered  those  sections  of  the 
statute  as  controlling  the  construction  of  the 
will,  and  making  it  clear  that  the  widow  took 
an  estate  in  fee.  Little  v.  QiUs,  25  Neb.  321, 
822.  That  court  was  also  of  opinion  that  the 
gift  over  to  the  children  passed  only  that  por- 
tion of  the  estate,  real  or  personal,  not  disposed 
of  by  the  widow  during  her  widowhood;  and 
upon  the  whole  case  concluded /'that  the  in- 
tention of  the  testator  was  to  empower  his 
widow  to  convey  all  of  his  real  and  personal 
estate,  if  she  saw  fit  to  do  so,  and,  as  she  had 
exercised  this  right  and  power  before  her  re- 
3771  marriage,  the  *grantee  under  her  deeds 
acquired  all  the  title  of  the  testator  to  such 
lands."    25  Neb.  827,  828,  834. 

The  opinion  of  the  supreme  court  of  the 
state  appears  to  have  been  formed  upon  full 
consideration  of  the  diflficulties  of  the  case;  and 
is  entitled  to  great  weight,  especially  upon  the 
construction  of  the  statute  of  the  state.  Snydam 
v.  WiUiameon,  65  U.  S.  24  How.  427  [16:742], 
And  this  court,  on  reconsideration  of  the 
whole  matter,  with  the  aid  of  the  various  judi- 
cial opinions  upon  the  subject  ,and  of  the  learned 
briefs  of  counsel,  is  of  opinion  that  the  sound 
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construction  of  this  will,  as  to  the  extent  of 
the  power  conferred  on  the  widow,  is  in  ac- 
cordance with  the  conclusion  of  the  state  court, 
and  not  with  the  former  decision  of  this  court, 
which  must,  therefore,  he  considered  as  over* 
ruled. 

The  testator's  primary  object  manifestly  wa» 
to  provide  for  his  widow.  He  begins  by  giv- 
ing her  "all  my  estate,  real  and  personal. '* 
which  of  itself  would  carry  a  fee,  unless  re- 
stricted by  other  words.  Lambert  v.  Paine,! 
U.  S.  8  Cranch,  97  [2: 877J.  He  then  says 
"to  be  and  remain  hers,"  which,  upon  any  pos- 
sible construction,  secures  to  her  the  full  use 
and  enjoyment  of  the  estate,  while  she  holds 
it.  She  IS  also  vested,  in  the  most  comprehen- 
sive terms,  *'with  full  power,  right  and  author- 
ity to  dispose  of  the  same"  (which,  as  no  less 
title  has  yet  been  mentioned,  naturally  means 
the  whole  estate)  "as  to  her  shall  seem  most 
meet  and  proper,  so  long  as  she  shall'remain  my 
widow."  This  last  clause,  so  far  as  it  controls 
the  previous  words,has  full  effect  if  construed  as 
limitiogthetimeduring  which  the  widow  may 
have  the  use  and  enjoyment  of  the  estate,  and 
the  power  to  dispose  of  it,  and  not  restricting 
the  subject  to  be  disposed  of.  The  power  thu% 
conferred,  therefore  in  its  own  terms  as  well  os 
by  the  general  intent  of  the  testator,  gives  her 
during  widowhood  the  right  to  sell  and  con- 
vey an  absolute  title  in  any  part  of  the  estate: 
for  it  would  be  difficult,  if  not  impossible,  to 
obtain  an  adequate  price  for  a  title  liable  to  be 
defeated  in  the  hands  of  the  purchaser  by  the 
widow's  marrying  again. 

That  the  power  was  intended  to  be  unlimited 
in  this  respect  appears,  even  more  distinctly,  by 
the  terms  of  the  next  clause,  *by  which,  if  [87  H 
she  should  marry  again,  the  testator  declares 
it  to  be  his  will  that  "all  of  the  estate  herein 
bequeathed,  or  whatever  may  remain,  should 
go"  to  his  surviving  children.  By  not  using 
the  technical  word  "remainder,"  or  making  the 
devise  over  include  the  entire  estate  at  all 
events,  but  carefully  adding,  after  the  words 
"all  the  estate  herein  bequeathed,"  the  alterna- 
tive "or  whatever  may  remain"  (which  would 
otherwise  have  no  meaning)  be  clearly  mani- 
fests his  intention  to  restrict  the  estate  given  to 
the  children  to  whatever  has  not  been  disposed 
of  by  the  widow;  and  there  is  nothing  up- 
on the  face  of  the  will,  nor  are  there  any  ex- 
trinsic facts  in  this  record,  having  any  tendency 
to  show  that  the  power  of  the  widow  is  less 
absolute  over  the  real  estate  than  over  the  per- 
sonal property. 

The  cases  of  Smith  v.  Bell,  81  U.  8.  6  Pet. 
68  [8:322],  and  Brant  v.  Virginia  Coal  dt  I. 
Co.  93  U.  S.  326  [23:  927],  relied  on  in  support 
of  the  opposite  conclusion,  involved  the  con- 
struction of  wills  expressed  in  different  lan- 
guage from  that  now  before  the  court. 

In  Smith  v.  Bell,  the  testator  bequeathed  "all 
his  personal  estate,"  consisting  principally  of 
slaves,  to  his  wife,  "to  and  for  her  own  use  and 
benefit  and  disposal  absolutely,the  remainder  of 
said  estate,  after  her  decease,  to  be  for  the  use 
of"  his  son;  and  the  decision  was  that  the  wife 
took  a  life  estate  only,  and  the  son  a  vested  re- 
mained. The  wife  had  made  no  conveyance 
of  the  property ;  the  words  of  the  gift  over  were 
the  technical  ones  "the  remainder  of  my 
estate,"  appropriately  designating  the  whole 
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estate  after  the  wife's  death;  and  the  court  dis- 
tinctly  iotimated  that  if  the  will  were  con- 
strued aa  giving  the  wife  "the  power  to  sell  or 
consume  the  whole  personal  estate  during  her 
life."  a  gift  over  of  "  what  remains  at  her 
death*'  would  be  '•totally  incompatible"  and 
•*void  for  uncertainty."  81  U.  8.  6  Pel  78, 
[8:  a26].  But  in  the  case  at  bar,  the  gift  over 
IS  in  express  terras  of  "whatever  may  remain." 
If  the  intent  expressed  by  these  words  can  be 
carried  out,  the  children  take  only  what  has 
Dot  been  disposed  of.  If  the  clause  containing 
them  is  repugnant  and  void,  the  view  of  ihe 
supreme  court  of  Nebraska  that  the  widow 
took  an  estate  in  fee  is  foriitied.  See  Hoxcard 
▼.  Car?m,  109  U.  S.  725  [27:  10891;  Potter  v. 
Couch,  141  U.  S.  296,  815,  816  [35:  721.  732]. 
•S7 U)  'In  Brnnt  v.  Virginia  Coal  dt  1.  Co.  the 
bequest  which  was  held  to  give  a  life  estate,  and 
no  power  to  convey  a  fee,  was  only  of  the  tes- 
tator's estate,  real  and  personal,  to  his  wife, 
••to  have  and  to  hold  during  her  life,  and  to  do 
with  as  she  sees  proper  before  her  death."  98 
U.  S.  326  [28:  927]. 

The  numerous  cases  cited  in  the  briefs  have 
been  examined,  and  show  that  the  general  cur- 
rent of  aulhoriiy  in  other  courts  is  in  favor  of 
our  present  conclusion;  but.  as  they  largely 
depend  upon  the  phraseology  of  particular 
wills,  it  would  serve  no  useful  purpose  to  dis- 
cuss them  in  detail. 

It  is  unnecessary  to  express  a  positive 
opinion  upon  the  question  whether,  under  this 
will,  the  widow  took  an  estate  in  fee;  for  if 
she  took  a  less  estate  with  power  to  convey  in 
fee,  the  result  of  the  case,  and  the  answers  to 
the  questions  certified,  must  be  the  same  as  if 
she  took  an  estate  in  fee  herself. 

For  the  reasons  above  stated,  this  court  is  of 
opinion  that  the  will  of  Jacob  Dawson  did  give 
bis  widow  such  an  estate  in  lands  in  Nebraska 
of  which  be  died  seised  that  she  could  during 
]ier  widowhood  convey  to  third  persons  an 
estate  in  fee  simple  therein;  and  that  the  circuit 
court  of  appeals,  in  determining  the  nature  of 
the  estate  vested  in  her  by  the  will  in  such 
lands,  should  be  governed,  not  by  the  former 
decision  of  this  court  in  Qilei  v.  Little,  104  U. 
6.  291  [26:  745].  but  by  the  decision  of  the 
supreme  court  of  Nebraska  in  Little  v.  Qiles, 
25  Neb.  818. 

The  result  is.  that  the  first  question  certified 
must  be  answered  according:  that  the  second 
question  must  be  answered  in  the  affirmative; 
and  that  the  third  question  must  be  answered 
in  the  negative;  and  that  these  answers  be  cer- 
titled  to  tiie  circuit  court  of  appeals. 
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istratrix  of  Edward  D.  Marchant,  deceased, 
Plff,  in  Err., 

9. 

PENNSYLVANIA      RAILROAD      COM 

PANY. 

(See  S.  C  Reporter^sed  380,380.) 

State    decisions — due    process    of    law — equal 
protection  of  the  law, 

1.  This  court  Is  not  authorized  to  Inquire  into  the 
grounds  and  reasons  upon  which  the  supreror 
court  of  a  state  proceeded  in  its  construction  of 
the  statutes  and  constitution  of  that  state. 

S.  A  party  has  not,  without  due  process  of  law. 
been  deprived  of  bis  property,  when,  as  reirardA 
the  issues  affecting  it,  be  baa,  bv  the  laws  of  the 
state,  a  fair  trial  in  a  court  of  justice,  according 
to  the  modes  of  proccedinir  in  such  a  case. 

3.  Ajudirmencof  a  state  court  construinir  a  pro> 
vision  of  the  constitution  of  the  etate  which  given 
a  reme<iy  for  property  injured  by  the  construc- 
tion of  a  railroad,  us  not  extending  the  remedy 
to  embrace  property  injured  by  the  lawful  op- 
eration  of  the  railroad  does  not  deprive  the 
plaintiff  of  property  without  due  process  of  law, 
or  deny  him  the  equal  protection  of  the  law. 

[No.  221.] 

Argued  Jan.  18, 19,  IS'94.    Decided  May  U, 

1894, 

IN  ERROR  to  the  Court  of  Common  Pleas, 
No.  8,  for  the  County  of  Philadelphia. 
State  of  Pennsylvania,  to  review  the  judgment 
of  the  Supreme  Court  of  Pennsylvania,  re- 
versing the  jud^ent  of  the  said  Court  of 
Common  Pleas,  Tor  the  recovery  of  damages 
by  Edward  D.  Marchant,  plaintiff,  against  the 
Pennsylvania  Railroad  Company,  defeudant, 
occasioned  to  plaintiff  by  the  erection  by  de- 
fendant of  its  elevated  road  on  property  be- 
longing to  the  railroad  company  and  abutting 
on  the  south  side  of  Fdbert  street,  in  the 
city  of  Philadelphia,  in  front  of  plaintiff's 
properly,  which  was  situated  on  the  north 
side  of  Filbert  street.  The  plaintiff  having 
died  pending  the  litigation  his  administratrix 
was  substituted  in  his  place.     Affirmed, 

Statement  by  Mr,  Justice  Shir  as: 
Edward  D.  Marchant  brought  an  action  in 
the  Court  of  Common  Pleas,  No.  3,  for  the 
county  of  Philadelphia,  state  of  Penn- 
sylvania,  at  September  term.  1884,  against 
the  Pennsylvania  Railroad  Company,  a  cor- 
poration of  Pennsylvania,  for  the  recovery  of 
the  damages  occasioned  to  him  in  thi'  erection 
by  the  defendant  company  of  its  elevated  road 
on  property  belonging  to  the  railroad  com- 
pany and  abuttinsr  on  the  south  side •  of 
Filbert  street,  in  tfie  city  of  Philadelphia, 
in  front  of   plaintiff's  property,  which  was 
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"SoTE.—As  to  what  U  due  vrocem  of  lair, 
note  to  Pearson  v.  Tewdall,  24: 486. 

As  to  retrospective  sf  attites,  when  valid,  see  note  to 
Otoe  County  v.  Baldwin,  28:  381. 

Ves  ed  rights  defined;  htiw  affected  by  subse* 
quent  repeal  of  statute^  see  note  to  Fletcher  v.  Peck« 
8:  162. 

As  to  constitutionality  of  ex  post  facto  laiot,  see 
note  to  Calder  t.BuU,  1KM8,  and  to  Sturges  v^Crown- 
Insbtold,  4:528. 
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•itiiated  on  the  north  side  of  Filbert  street, 
A  public  highway  fifty-one  feet  in  width.  No 
portion  of  the  plaintiff's  property  was  act- 
ually taken  or  occupied  by  the  railroad  com- 
38 1 1  ]»:my,  nor  was  Filbert*  street  where  it 
cxUMivid  in  front  of  tlie  plaintiff's  lot, occupied 
by  the  structure  of  the  railroad  company.  But 
at  another  portion  of  Fill>ert  street,  not  far 
from  plaintiff's  lot,  the  bed  of  the  street  was 
and  is  occupied  b^  the  railroad.  Tlie  plain- 
tiff allegecf  in  his  declaration  that  by  the 
erection  and  maintenance  of  tlie  elevated 
railroad,  and  the  continuous  passage  of  pas- 
senger and  freight  cars  thereon,  driven  by 
•team  locomotives,  he  was  injured  in  the  pos 
session,  use,  and  enjoyment  of  his  property, 
and  that  his  dwelling  and  business  house  on 
said  lot  was  rendered  unfit  for  habitation,  and 
was  greatly  depreciated  in  value.  The  trial 
resulted  in  a  verdict  and  judgment  for  the 
plaintiff  in  the  sum  of  f  4980.  The  cause  was 
taken  on  error  to  tlie  supreme  court  of  Peun- 
•ylvania,  where  the  juagment  was  reversed, 
the  majority  of  the  court  holding  that  the 
plaintiff  had  no  legal  cause  of  action.     The 

glaintiff  having  died,  pending  the  litigation, 
is  administratrix  was  substituted,  and  there- 
upon sued  out  a  writ  of  error  to  this  court. 

Mr,  M.  Hampton  Todd»  for  plaintiff  in 
error: 

Under  the  Pennsylvania  constitution  of  1838, 
the  supreme  court  of  Pennsylvania  held  that 
the  word  •'taken"  was  to  be  interpreted  liter 
ally,  that  is.  that  it  only  extended  to  an  actual 
seizure  of  property,  and  that  when  the  injury 
extended  only  to  "a  depreciation  of  properly 
by  decreasing  the  enjoyment  of  it,"  the  Con- 
•titiition  afforded  no  protection. 

Plaiaddphia  cfe  T.  R.  Co's  Case,  6  Whart  25; 
Struthevs  v.  DunkiH,  ^V.  tfc  P.  B,  Co,  S7  Pa. 
2{;2;  O'Connor  y.  Ptthburj,  18  Pa.  189;  Monon- 
gahela  JS'at.  Co,  v.  Coons,  6  Watts  &  S.  114; 
Pithhurg,  B.  <fc  B,  R.  Co,  v.  McCloikey,  110  Pa. 
436. 

To  remedy  this  evil,  to  suppress  this  mis- 
chief, the  clause  of  the  constitution  of  1874 
was  adopted,  the  words  "injured  or  destroyed" 
being  added  to  cover  the  cases  of  consequential 
damage  not  included  and  relieved  asainst  by 
the  word  "taken"  as  construed  bv  the  court. 

tkhuylkill  ^ac,  Co,  v.  T/ioburn/lSerg.  &  R. 
411. 

The  supreme  court  of  Pennsylvania,  iu  a 
Dumber  of  cases  arising  since  the  adoption  of 
the  present  constitution,  have  uniformly  held 
that  the  words  "injured  or  destroyed"  included 
damages  consequential,  that  prior  to  tue  adopt- 
ing of  that  instrument  could  not  have  been  re- 
covered. 

Putey  v.  AUegheny,  98  Pa.  522;  Reading  ▼. 
Althouse,  93  Pa.  400;  iV>?o  Brighton  v.  United 
Presbyterian  Church,  96  Pa.  331;  Pennsylvania 
R,  Co.  Y.  Duncan,  111  Pa.  353;  Pennsylvania 
8,  V,  R.  Co.  V.  Walsh,  124  Pa.  544. 

There  should  be  no  distinction  between  the 
class  of  cases  where  the  property  injured  abuts 
on  a  highway  appropriated  by  a  railroad  com- 
pany for  railway  purposes,  and  where  the  rail- 
road is  not  on  tue  bed  of  the  street  on  which 
the  property  fronts,  but  runs  along  the  street 
on  property  abutting  on  the  opposite  side  of 
the  street, 
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Pennsylvania  R,  Co,  y,  Lippineott^  116  Pftt 
472. 

According  to  one  of  the  last  cases  on  the 
subject,  the  property  entitled  to  damages  by 
reason  of  the  exercise  of  the  ri^bt  of  eminent 
domain  must  be  cither  that  which  is  actuallj 
invaded  or  thni  which  abuts  upon  a  highwaj 
that  is  invaded. 

Pcnnsyicania  Co,  t.  Pennsylvmia  8,  V.  R, 
Co,  151  Pa.  334;  Jone»Y  Brit  dbW.  V.  R,  Co, 
151  Pa.  30. 

The  defendant  cannot  be  restrained  from  ex- 
ercising the  privilege  of  maintaining  and  oper- 
ating a  railroad  in  accordance  with  the  pro- 
visions of  its  charter  even  though  it  main- 
tained a  nuisance  and  negligently  operated  the 
same. 

Pottstown  Qas  Co.  v.  Murphy,  89  Pa.  257; 
Pittsburg,  Ft.  W.  &  C.  R.  Co.  v.  Qiililand,  56 
Pa.  445;  Wei^tern  Pennsylvania  R.  Co.  v.  UiU, 
56  Pa.  460;  Columbia  Delaware  Bridge  Co.  v. 
Geisse,  85  N.  J.  L.562;  Brandy.  Hammersmith 
<fe  C.  B,  Co.  L.  R.  2  Q.  B.  223. 

A  person  or  company  buildings  railway  and 
employing  engines  and  carriages  upon  it  are 
by  the  common  law  not  entitled  to  greater  ioi- 
muuity  when  causing  damage  to  others  than 
the  practicers  of  other  useful  and  longer  es- 
tablished trades. 

Hammersmith  AC,  R.  Co,  y.  Brand,  L.  R.  4 
Eng.  &  Ir.  App.  Cas.  171:  Richardson  y.  Ver- 
mont Cent.  R.  Co.  25  Vt.  465;  Wood,  Nuisances, 
§15  495.  611;  Crump  v.  Lambert,  L.  R.  3  Eq. 
409;  Pollock,  Torts,  350;  Hare,  Am.  CoubL 
Law,  413. 

The  question  is  whether  the  railroad  com- 
pany dclendant,  in  conducting  a  business  with- 
in the  scope  of  its  powers  by  the  best  known 
and  approved  methods,  takes,  injures,  or  de- 
stroys tlie  proj)erty  of  another. 

liiddiff  V.  Brooklyn,  4  N.  Y.  195,  53  AoL 
Dec.  357;  Hare,  Am.  Const.  Law,  8U8. 

Under  the  authorities  heretofore  cited  and 
the  general  principles  governing  the  law  of 
nuisances,  the  maintaining  and  operating  of 
the  defendant's  railroad  as  shown  in  this  ease 
would  be  a  nuisance  if  maintained  by  a  private 
citizen. 

The  evidence  in  this  case  showed  the  exisU 
ence  of  a  nuisance  which  caused  special  dam- 
age, and  a  damage  that  was  directly  incident 
to  the  use  and  operation  of  the  railroad,  and 
which  would  continue,  in  contemplation  of 
law.  for  all  time. 

The  object  in  view  is  not  to  prevent  the  r^ 
currences  of  the  nuisance,  but  to  give  compen- 
sation for  the  right  to  inflict  it  continu- 
ously. 

The  object  of  the  Constitution  was  to  give  a 
right  to  just  compensation  once  for  all  not  only 
to  such  owners  as  should  have  their  propertv 
condemned  for  the  purposes  of  the  railroad, 
but  also  to  every  other  person  whose  property 
was  "injured  or  destroyed,"  that  is,  depreciated 
in  value  by  the  location,  construction,  and 
operation  of  the  railroad.  It  was  to  extend 
the  rule  of  damages  in  reference  to  property 
"taken"  to  property  'injured  or  destroyed"* 
that  this  further  limitation  was  added  in  the 
Constitution. 

Pumpeily  v.  Oreen  Bay  d  M.  Canal  Co,  80 
U.  S.  13  Wall.  166  (20:  557);  Baltimore  dt  P. 
R,  Co.  y.  Fifth  Baptist  Church,  108  U.  8.  617 
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(27:  789);  Penmyltania  R,  Co,  r,  Duncan,  111 
Pa.  852,  182  U.  8.  75  (88:  267). 

The  plaiotifiF  bad  a  good  cause  of  aclion, 
under  the  common  law  and  under  the  provis- 
ions of  tbe  constitution  of  Pennsylvania,  wbich 
requires  just  compensation  to  be  made  for  pri- 
▼ate  property  ''taken,  injured,  or  destroyed" 
for  public  use. 

Tbis  court  bas  jurisdiction. 

Bank  of  Columbia  v.  Okely,  17  U.  8.  4 
"Wheat.  285  (4:  559);  Head  ▼.  Amoskeag  Mfg, 
Co.  118  U.  8.  9  (28:  889);  Hare,  Am.  Const. 
Law,  755. 

Tbis  court  is  not  bound  by  tbe  rulings  of  a 
state  court  wben  tbe  question  is  one  of  general 
law  or  jurisprudence. 

Pine  Grore  Ttfip.  ▼.  Talcott,  88  U.  8.  19 
Wall.  666  (22:  227);  Venice  ▼.  Murdoek,  92  U. 
8  4«4  (23:  583);  Murray  v.  Oihwn,  56  U.  8. 
15  How.  421  (14:  755);  Tennessee  v.  Davis,  100 
U.  S.  257  (25:  648);  Tester  ▼.  Earbor  Line 
Comrs.  146  U.  8.  646  (36:  1119);  Enukauna 
Water  Power  Co.  v.  Oreen  Bay  db  M,  Canal  Co, 
142  U.  8.  254  (85:  1004). 

Tbe  reversal  of  tbe  judgment  in  favor  of  tbe 
plainiilT  by  the  supreme  court  of  Pennsylvania 
dcnit'd  to  ber  tbe  equal  protection  of  the  laws. 

CaldweU  v.  Texas,  187  U.  8.  692  (84:  816). 

Messrs,  Wayne  MaeVeagh  and  A,  H, 

Wintersteen,  for  defendant  in  error: 

Tbere  was  no  legal  injury  to  property  as 
contemplated  in  tbe  state  constitution  sustained 
by  tbe  respective  claimants,  and  tbe  defendant 
was  not  liable  in  damages. 

Pennsylvania  JR.  Co.  v.  Lippineott,  116  Pa. 
472;  Dooner  ▼.  Pennsylvnnia  R,  Co.  142  Pa. 
36;  Pennsyhania  S.  V.  R,  Co,  v.  Walsh,  124 
Pa.  544;  Byan  v.  Pennsylvania  B.  Co.  132  Pa. 
804;  Jones  v.  Erie  db  W,  V,  R,  Co.  151  Pa.  80; 
Pennsylvania  Co,  v.  Pennsylvania  8,  V,  R. 
Co.  151  Pa.  834;  Hauek  v.  Tidewater  Pipe  Line 
Co.  20  L.  R.  A.  642,  158  Pa.  366. 

No  possible  ground  exists  for  asserting  tbat 
tbe  state,  by  tbts  enactment  of  its  people  in  tbe 
form  of  a  constitution,  in  any  way  affected  in- 
dividual rigbts  injuriously. 

De  Saussure  v.  Gaillard,  127  U.  8.  216  (82: 
125). 

I'bere  was  no  discussion  before  tbe  supreme 
court  of  Pennsylvania  of  any  Federal  question, 
and  tbe  opinion  of  tbe  court  sbows  tbat  no 
surb  question  was  considered  by  it. 

Delaware  City,  S,  db  P.  8,  B.  Nav.  Co.  t.  Rey- 
hold,  142  U.  8.  636  (35: 1141);  Tesler  v.  Harbor 
Line  Comrs,  146  U.  8.  646  (86: 1119). 

Tbe  proposition  tbat  tbe  property  of  tbe 
plaintiff  in  error  bas  been  talcen  for  public  use 
wit  bout  just  compensation,  if  regarded  as  an 
independent  one,  docs  not  raise  a  Federal  ques- 
tion. Tbe  5tb  Amendment  contains  tbe  only 
probibition  in  tbe  constitution  against  tbe  tak- 
ing of  property  for  public  use  witbout  com 
pensation,  and  tbis  amendment,  operates  ex- 
clusively in  restriction  of  Federal  power,  and 
bas  no  application  to  tbe  states. 

Thorington  v.  Montgomery,  147  U.  8.  490 
(87: 252);  Davidson  v.  JSew  Orleans,  96  U.  8. 
97  (24:  616);  Barron  T.  Baltimore,  82  U.  8.  7 
Pet.  243  (8:  672). 

Tbe  ]4tb  Amendment  prevents  tbe  arbitrary 
deprivation  of  individual  property  by  tbe 
states,  and  a  state  law  autborizing  tbe  taking 
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of  property  for  public  use  witbout  rampensa 
tion  would  be  inimical  to  tbe  14tb  Amendment 
as  not  due  process  of  law. 

Davidson  v.  New  Orleans,  96  U.  8.  97,  107 
(24:616,  620);  Kaukauna  v.  Green  Bay  db  M. 
Canal  Co.  142  U.  8.  254,  269  (85: 1004,  1009); 
Tesler  t.  Harbor  Line  Comrs,  146  U.  8.  646, 
655  (36: 1119,  1122). 

Tbere  bas  been  no  taking  of  property  witb- 
out due  process  of  law. 

Tbis  court  is  obliged  to  follow  tbe  settled 
construction  by  tbe  Pennsylvania  court  of  its 
constitution  of  1874. 

Mercer  County  v.  Harkett,  68  U.  8.  1  Wall. 
83,  96  (17:  548.  550);  Christif  v.  Pridqpon,  71 
U.  8.  4  Wall.  196-203  (18:  822-324);  Klmwood 
V.  Marcy,  92  U.  8.  289  (23:  710);  Taylor  v. 
Seeor  (** State  R.  Tax  Cases**)  92  U.  8.  575 
(23:063);  Anderson  v.  Santa  Anna  Ttop,  116 
U.  8.  356,  365  (29:  033,  61)6). 

Tbere  was,  in  1871,  no  liability  under  Penn- 
sylvania law  for  sucb  injuries  to  property  as 
are  bore  alleged. 

Philadelphia  db  T,  R.  C<fs  Can,  6  Wbart.  25; 
Monohqahtln  Nav.  Co.  ▼.  Coons,  6  Watts.  &  8. 
101;  Henry  v.  Pittsburg  db  A,  Bridge  Co.  8 
Watts.  &  8.  85;  OConnor  v.  Pittsburg,  18  Pa. 
187;  Sharpless  v.  Philadelphia,  21  Pa.  147,  59 
Am.  Dec.  759;  New  Tork  db  B.  R.  Co.  v.  Toung, 
83  Pa.  175;  Watson  v.  Pittsburg  db  C,  R.  Co. 
87  Pa.  469;  BuektcaHer  v.  Black  Rock  Bridge 
Co,  38  Pa.  281:  Cleveland  db  P.  R.  Co,  v.  Speer, 
56  Pa.  325;  ^angler's  App.  64  Pa.  387;  Weit 
Branch  db  8.  Canal  Co,  ▼.  Mulliner,  68  Pa. 
857;  Pennsylvania  R,  Co,  v.  Duncan,  111  Pa. 
352;  Penmyhania  R,  Co.  v.  MiUer,  132  U.  8. 
75  (33:  267);  Struthers  v.  Dunkirk,  W.  db  P.  R. 
Co.  87  Pa.  282;  Lycoming  Gas  db  W,  Co,  v. 
Mover,  99  Pa.  615:  Davidson  t.  New  Orleans, 
96  U.  8.  97  (24:  616). 

Tbis  court  is  required  by  its  own  decisions 
to  reco^ize  and  enforce  tbe  above  law  of 
PennsvWania  as  it  existed  in  tbat  state  in  1871. 

South  Ottawa  v.  Perkins,  94  U.  8.  260  (24: 
154);  Burgess  v.  Seligman,  107  U.  8.  20  (27: 
859);  Ptina  v.  Bowler,  107  U.  8.  529  (27:  424); 
Carroll  County  8uprs.  ▼.  Smith,  111  U.  8.  566 
(28: 517);  Bucher  v.  Cheshire  R.  Co.  125  U.  8. 
555  (81:795);  Wheaton  v.  Peters,  88  U.  8.  8 
Pet  591  (8: 1055);  Pennst/lvanta  v.  Wiceling  db 
B.  Bridge  Co.  54  U.  8.  13  How.  619  (14: 249). 

Wbere  a  local  law  or  custom  bas  been  estab- 
lisbed  by  repeated  decisions  of  tbe  bigbest 
courts  of  a  state  it  becomes  also  the  law  gov- 
erning tbe  courts  of  tbe  United  8tates  sitting 
in  tbat  state. 

Bacon  v.  NorViwestem  Mut,  L.  Ins,  Co.  181 
U.  8.  25S  (33: 128);  Gormley  v.  Clark,  184  U. 
8.  888  (38: 909);  Jenks  ▼.  Quidniek  Co,  185  U. 
S.  457  (34: 200):  South  Branch  Lumber  Co.  t. 
Ott,  142  U.  8.  622  (85: 1156);  Jefferson  Branch 
Bank  v.  SkeUy,  66  U.  8. 1  Black,  436  (17: 178). 

Tbere  was  no  taking  of  plaintiff's  property 
within  tbe  meaning  of  tbe  14tb  Amennment. 

Butz  V.  Muscatine,  75  U.  8.  8  Wall.  675.  589 
(19:  490,  493);  Smith  v.  Washington  Corp.  61 U. 
8.  20  How.  186  (15:858):  Northern  Transp.  Co. 
V.  Chicago,  99  U.  8.  685  (25:  836);  Chicago  v. 
Tai^r,  125  U.  8.  161  (81:  658);  Baltimore  db  P. 
R.  'Co,Y.  Fifth  Baptist  Chure/t,  108  U.S.  817 (27: 
789);  Cumberland  Teleph.  db  Teleg.  Co,  r.  United 
Electric  E.  Co,  42  Fed.  Rep.  278;  Missouri  Pac. 
B.  Co.  V,  Humes,  116  U.  &  612  (29: 468). 
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But  even  were  we  to  araume  that  there  was 
a  takio^  of  property,  under  do  possible  author- 
iiaiive  coostructioD  of  the  words  can  it  be 
maiotaiDed  that  the  taking  was  without  due 
process  of  law. 

Hagar  v.  Reclamation  DUt.  No,  108,  111  U. 
8.  701  (28: 669);  CatdweU  v.  Texas,  187  U.  8. 
892  (84:  816):  I^eeper  v.  Texas,  189  U.  8.  462 
<35:22r)  .  Uioua  ▼.  Tieman,  148  U.  8.  657 
(87:  599). 

There  has  been  no  denial  of  the  equal  pro- 
tection of  the  laws. 

Pennsylvania  R.  Oo,  v,  Lipvineott,  116  Pa. 
472;  Bayes  t.  Missouri,  120  U.  S.  68  (80: 578); 
Missouri  Pae.  R,  Co.  y.  Mackey,  127  U.  8.  205 
(82: 107);  Hovm  Ins.  Co.  v.  New  York,  184  U. 
8.  594  (88: 1025);  Paeilic  Exp.  Co.  v.  Seihert, 
142  U.  8.  889  (85: 1085),  8  Inters.  Com.  Rep. 
610. 

Mr,  Justice  Shlras  delivered  the  opinion 
of  the  court : 

The  Pennsylrania  Railroad  Company,  a 
•corporation  under  the  laws  of  the  state  of 
Pennsylvania,  and  invested  with  the  priv- 
ilege of  taking  private  property  for  its  cor- 
porate use,  erected  in  Alay,  188  U  and  has 
aince  maintained  a  viaduct  or  elevated  road- 
way and  railroad  thereon,  along  the  south 
aide  of  Filbert  street  in  the  city  of  Phila- 
delphia. On  the  oppoaite  or  north  aide  of 
Filbert  street  the  plaintiff  below  was  the 
owner  of  a  lot  or  parcel  of  land,  whereon 
was  erected  a  larse  four  atory  building,  at 
that  time  occupied  as  a  dwelling  and  busmeas 
house.  The  e  1  e vated  rai  1  road  aid  not  occu py 
any  portion  of  the  plaintiff's  land,  nor  did 
it  trench  upon  Filbert  street  where  it  extends 
in  front  of  the  plaintiff's  property,  which  is 
situated  on  Filbert  between  Seventeenth  and 
Eighteenth  streeta,  but  where  the  elevated 
road,  in  ita  course  westward,  reaches  Twen- 
tieth street  it  trends  to  the  north  and  is  sup- 
ported over  the  cartway  of  Filbert  street  by 
iron  pillars  having  their  foundations  in  that 
atreet  inside  the  curb  line,  and  thua  extends 
westward!  V  to  the  Schuylkill  river.  Opposite 
the  plaintiff's  lot  the  railroad  structure  oc- 
cupies land  owned  by  the  company. 

The  plaintiff,  by  his  action  in  the  court 
of  common  pleas,  sought  to  recover  for  in- 
juries caused  to  hia  property  by  the  smoke, 
oust,  noise,  and  vibration  arising  from  the 
384]uaeof  the  ^engines  and  cars,  the  neces- 
sary consequence  and  incidents  of  the  opera- 
tions of  a  steam  railway. 

The  trial  court  refused  the  defendant's 
prayer  that  *'the  jury  should  be  instructed 
that  the  defendant,  under  ita  charter  and  sup- 
plements in  evidence,  had  full  lawful  au- 
thority to  create  and  operate  the  Filbert  street 
extension  or  branch  described  in  the  declara- 
tion without  incurring  any  liability  by  rea- 
son thereof  for  consequential  damages  to  the 
property  of  the  plaintiff,  the  uncontradicted 
«vidence  being  that  none  of  Uie  said  property 
was  taken  by  the  defendant,  but  that  the 
«ntire  width  of  Filbert  street  intervenes  be- 
tween the  railroad  of  the  defendant  and  the 
nearest  point  thereto  of  the  property  of  the 
plaintiff,**  and  instructed  the  jury  that  the 
only  question  for  them  to  determine  was 
the  amount  of  depreciation  in  value  of  the 
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plaintiff's  property  caused  by  the  operation  of 
the  railroad,  that  in  estimating  the  damages 
they  ahould  consider  the  value  of  the  property 
before  and  its  value  after  the  injury  waa  in- 
flicted, and  allow  the  difference.  The  plain- 
tiff recovered  a  verdict  and  judgment.  The 
judgment  was  reversed  by  the  supreme  court 
of  Pennsylvania,  because  of  the  action  of  the 
trial  court  in  refusing  to  grant  the  defend- 
ant's prayer  for  instruction,  and,  in  effect, 
because  the  plaintiff  had  no  cause  of  action. 
By  the  specifications  of  error  contained  Iq 
this  record  we  are  asked  to  reverse  the  judg- 
ment of  the  supreme  court  of  Pennsylvania 
because  the  plaintiff  in  error  waa  thereby 
deprived  of  her  property  without  compensa- 
tion ;  because  she  waa  thereby  deprived  of  the 
equal  protection  of  the  laws;  and  becauae 
she  waa  thereby  deprived  of  her  property 
without  due  process  of  law. 

In  reaching  the  conclusion  that  the  plain- 
tiff, under  the  admitted  facts  in  the  case,  had 
no  legal  cause  of  action,  the  supreme  court 
of  Pennsylvania  was  called  upon  to  construe 
the  laws  and  constitution  of  the  state.  The 
plaintiff  pointed  to  the  10th  section  of  article 
1  of  the  constitution,  which  provided  that 
"private  property  shall  not  be  taken  or  ap- 
pl  led  to  public  use,  without  authority  of  law, 
and  without  just  compensation  being  first 
made  or  secured  ;"  and  to  the  8th  section  of  ar- 
ticle 16,  which  contains  the  following  terms. 
** Municipal  *and  other  corporations  [385 
and  individuals  invested  wiUi  the  privilege 
of  taking  private  property  for  public  use 
shall  make  just  compensation  for  property 
taken,  injured,  or  destroyed  by  the  construc- 
tion or  enlargement  of  their  works,  high- 
ways, or  improvements,  which  compensation 
shall  be  paid  or  secured  before  such  taking, 
injury,  or  destruction." 

The  first  proposition  asserted  by  the  plain- 
tiff, that  her  private  property  has  been  taken 
from  her  without  just  compensation  having 
been  first  made  or  secured,  involves  certain 
questions  of  fact.  Was  the  plaintiff  the 
owner  of  private  property,  and  was  such 
property  taken,  injured,  or  destroyed  by  a 
corporation  invested  with  the  privilege  of 
taking  private  property  for  public  use?  The 
title  of  the  plaintiff  to  the  property  affected 
was  not  disputed,  nor  that  the  railroad  com- 
pany was  a  corporation  invested  with  the 
privilege  of  taking  private  property  for  pub- 
lic use.  But  it  was  adjudged  by  the  supreme 
court  of  Pennsylvania  that  the  acts  of  the 
defendant  which  were  complained  of  did  not, 
under  the  laws  and  constitution  of  that  state, 
constitute  a  taking,  an  injury,  or  a  destruc- 
tion of  the  plaintiff's  property. 

We  are  not  authorized  to  inquire  into  the 
grounds  and  reasons  upon  which  the  aupreme 
court  of  Pennsylvania  proceeded  in  ita  con- 
struction of  the  statutes  and  constitution  of 
that  state,  and  if  this  record  presented  no 
other  question  except  errors  alleged  to  have 
been  committed  by  that  court  in  Us  construc- 
tion of  its  domestic  laws,  we  should  be  ob- 
liged to  hold,  as  has  been  often  held  in  like 
cases,  that  we  have  no  jurisdiction  to  review 
the  judgment  of  the  state  court,  and  we 
should  have  to  dismiss  this  writ  of  error  for 
that  reason. 
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But  we  arc  urired  to  sustnin  and  exercise 
our  jurisdiction  Tu  this  case  because  it  is  said 
that  the  plaintiff's  property  was  t:ikcn  "  with- 
out due' process  of  law.**  and  because  tlie 
plaintiff  was  denied  "the  equal  protection  of 
the  laws,**  and  these  propositions  are  said  to 
present  Federal  questions  arising  under  the 
14th  Amendment  of  the  Constitution  of  the 
United  States,  to  which  our  jurisdiction  ex- 
tends. 

It  is  suflQcient  for  us  in  the  present  case  to 
«ay  that,  even  if  the  plaintiff  could  be  re- 
386]  garded  as  having  been  deprived  of  *her 
property,  the  proceedings  that  so  resulted 
were  in  "due  process  of  law." 

The  plaintiff  below  had  the  benefit  of  a  full 
and  fair  trial  in  the  several  courts  of  her  own 
•state,  whose  Jurisdiction  was  invoked  by  her- 
self. In  those  courts  her  ri ghts  were  measured, 
not  by  laws  made  to  affect  her  individually, 
but  by  general  provisions  of  law  applicable 
to  all  those  in  like  condition. 

To  justify  this  position  it  is  not  necessary 
to  enter  into  an  examination  of  the  origin, 
-meaning,  and  scope  of  the  phase  "due  pro- 
'Cess  of  law,"  as  found  in  the  6th  and  14th 
Amendments.  That  has  been  done  so  often 
and  so  thoroughly  in  previous  oases  that  all 
'we  need  do  is  to  cite  a  few  of  them. 

Damdann   v.    New    OrUnns,    96   U.    8.    97 
{24:  616]  came  to  this  court  on  a  writ  of 
-error  to  the  supreme  court  of  the  state  of 
Louisiana.     There    was    state    legislation, 
uniler  which  an  assessment  had  been  laid  on 
Teal  estate  belonging  to  Davidson,  for  drain- 
ing swamp  lands  in  the  parish  of  Orleans. 
Objections  were  raised  in  the  state  courts, 
including  alleged  departures  from  the  re- 
quirements of  the  statute  under  which  the 
proceedings  were  had,  and  objections  based 
•on  the  claim  that  Davidson  was,  by  the  pro- 
ceedings, deprived  of  his  property  without 
due  process  of  law.     This  court  briefly  dis- 
posed of  the  objections  based  on  questions  of 
method  and  detail  and  disregard  of  statutory 
directions  by  saying  that  such  questions  were 
not  regulated  or  controlled  by  the  Constitu- 
tion of  the  United  States.     In  respect  to  the 
contention  that  the  assessment  in  question 
-deprived  the  plaintiff  in  error  of  his  property 
without  due  process  of  law,  the  court  said, 
after  deprecating  any  attempt  to  define  what 
it  is  for  a  state  to  deprive  a  person  of  life, 
liberty,  or  property  without  process  of  law, 
in  terms  which  would  cover  every  exercise 
of  power  thus  forbidden  to  the  state,  "when- 
•ever  by  the  laws  of  a  state,  or  by  state  au- 
thority, a  tax,  assessment,  servitude,  or  other 
burden  is   imposed   upon   property  for  the 
public  use,  whether  it  be  for  the  w*hole  state 
or  of  some  more  limited  portion  of  the  com- 
munitv,  and  those  laws  provide  for  a  mode 
of  con  firming  orcontesting  the  charge  thus  im- 
posed, in  theordinary  courts  of  Justice,  with 
auch  notice  to  the  person  or  such  proceeding 
387]  in  ♦regard   to  the  property  as  is  ap- 
propruite  to  tue  nature  of  the  case,  the  judg- 
ment in  such  proceedings  cannot  be  said  to 
deprive  the  o^frner  of  his  property  without 
due  process  of  law,  however  obnoxious  it 
•nay  be  to  other  objections.     .     .     .     It  is 
«ot  possible  to  hold  that  a  party  has,  with- 
out aue  process  of  law,  been  deprived  of  his 
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property,  when,  as  regards  the  issues  affect- 
ing it.  he  has,  by  the  laws  of  the  state,  a 
fair  trial  in  a  court  of  justice,  according  to 
the  modes  of  proceeding  in  such  a  case. 
.  .  .  The  party  complaining  here  appeared 
and  had  a  full  and  fair  hearing  in  the  court 
of  the  first  instance,  and  afterwards  in  the 
supreme  court.  If  this  be  not  due  process  of 
law,  then  the  words  can  have  no  definite 
meaning  as  used  in  the  Constitution." 

In  Ibigar  v.  Reclamation  Dial,  JSo.  JOS,  111 
IT.  8.  701.  708  [2S:  669,  572],  is  found  the 
following  definition  of  the  phrase:  "It  is 
sufflcient  to  observe  here,  that  by  'due  pro- 
cess' is  meant  one  which,  following  the 
forms  of  law,  is  appropriate  to  the  case,  and 
just  to  the  parties  to  be  affected.  It  must  be 
pursued  in  the  ordinary  mode  prescribed  by 
the  law ;  it  must  be  adapted  to  the  end  to  be 
attained  ;  and  wherever  it  is  necessary  for  the 
protection  of  the  parties,  it  must  give  them 
an  opportunity  to  be  heard  respecting  the 
justice  of  the  Judgment  sought.  The  clause 
in  question,  therefore,  means  that  there  can 
be  no  proceeding  against  life,  liberty,  or 
property  which  may  result  in  the  deprivation 
of  either,  without  the  observance  of  those 
general  rules  estAblished  in  our  system  of 
jurisprudence  for  the  security  oi  private 
rights." 

MiMouri  Pne.  R.  Co.  r.  Humes,  116  U.  8. 
520  [29:  465],  was  a  case  where  it  was  con- 
tended that,  by  an  act  of  the  state  ot  Mis- 
souri requiring  railroad  companies  to  erect 
and  maintain  fences  and  affixing  penalties  for 
disobedience,  a  railroad  company  previously 
chartered  was  deprived  of  property  without 
due  process  of  law,  and  it  was  said :  **If  the 
laws  enacted  by  a  state  be  within  the  legiti* 
mate  sphere  of  legislative  power,  and  tiieir 
enforcement  be  attended  with  tlie  observance 
of  those  general  rules  which  our  system  of 
jurisprudence  prescribes  for  the  security  of 
private  rights,  the  harshness,  injustice,  and 
oppressive  character  of  such  laws*  will  (388 
notinvalidatethemasaffectinglife,  lilx'rty.or 
property  without  due  process  of  law. "  W  ith- 
out  encumbering  this  opinion  with  citations 
of  the  language  used  we  refer  to  the  follow- 
ing cases:  Ex  parte  KemvUer,  136  U.  8.  436 
[34 :  519]  ;  Kaukauna  Water  Poioer  Co.  v. 
Oreen  Bay  d  M.  Canal  Co.  142  U.  8.  2.-14 
[35:  1004]  :  Ilallinger  v.  Davis,  146  U.  8. 
814  [36 :  986]  :  Yesler  v.  Harbor  Line  Comrs, 
146  U.  S.  646  [86:  1119]. 

The  plaintiff  in  error  further  contends  that^ 
by  the  proceedings  in  the  courts  of  Penns^vl- 
vania,  she  was  aenied  the  equal  protection 
of  the  laws.  We  understand  this  proposition 
to  be  based  on  the  allegation  that  those 
suitors  whose  property  abutted  on  Filbert 
street  between  the  Schuylkill  river  and 
Twentieth  street,  where  the  elevated  road 
actually  occupies  the  territory  of  Filbert 
street,  were  allowed  by  the  Pennsylvania 
courts  to  recover  damages  for  the  injury  thus 
occasioned  to  their  property,  while  the  plain- 
tiff, and  those  in  like  case,  whose  property 
abutted  on  Filbert  street  where  it  was  not 
occupied  by  the  railroad  structure,  which 
was  erected  on  the  opposite  side  of  the  street 
on  land  belon^inff  to  the  railroad  company, 
were  not  permitted  to  recover.    The  diversity 
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of  result  in  the  two  classes  of  coses  is  sup- 
posed to  show  that  equal  protection  of  tiie 
Jaws  was  not  afforded  to  tlie  unsuccessful 
litigants.  It  is  not  clear  tliat  the  facts  are 
80  presented  as  to  authorize  us  to  consider 
this  question.  Neither  in  tlie  plaintiff's  dec- 
laration, in  the  instructions  prayed  for,  nor 
in  the  charge  of  the  trial  court,  do  we  per- 
ceive any  finding  or  admission  that  there 
were  suitors,  holding  property  abutting  on 
Filbert  street,  who  were  held  entitled  to  re- 
cover for  damages  occasioned  by  the  elevated 
railroad.  However,  the  third  assignment  of 
error  is  as  follows:  •'The  supreme  court  of 
Pennsylvania  erred  in  deciding  that  the  pres- 
ent cause  was  different  in  principle  from  the 
case  of  Penntylrania  R,  Co.  v.  Duncan,  111 
Pa.  852,  and  133  U.  8.  75  [83:  267].  The 
affect  of  said  decision  is  that,  under  the  same 
constitutional  guarantees,  it  gives  to  one  per 
son  a  right  to  compensation  for  property 
damaged  by  the  defendant  in  the  exercise  of 
its  power  of  eminent  domain,  and  denies  it 
to  another ;  and  as  in  this  instance  the  decision 
38tl]  is*  against  the  plaintiff's  right  to  com- 
pensation for  the  injury  to  her  property  by  the 
defendant,  she  is  thereby  deprived  of  the 
equal  protection  of  the  laws."  The  counsel 
of  defendant  in  error,  in  their  printed  brief, 
make  no  point  that  the  facts  are  not  shown 
by  this  record,  but  discuss  the  question  on 
its  merits.  We  are  referred  in  tlie  printed 
briefs  to  our  own  case  of  Pennnt/lrania  R.  Co. 
▼.  Miller.  132  U.  S.  76  [33:  268],  in  the  re- 
port  of  which  it  appears  that  one  Duncan, 
whose  property  abutted  on  Filbert  street, 
where  that  street  was  occupied  by  the  ele- 
vated railroad  in  question,  was  permitted  by 
the  state  courts  to  recover  for  damages  suf- 
fered by  having  been  deprived  of  access  to 
and  the  free  use  of  Filbert  street. 

Conceding,  for  the  sake  of  the  argument, 
that  the  facts  are  as  alleged  by  the  plaintiff 
in  error,  we  are  unable  to  see  any  merit  in  the 
contention  that  the  supreme  court  of  Penusyl- 
▼ania,  in  distinguishing  between  the  case  of 
those  who,  like  Duncan,  were  shut  off  from 
access  to  and  use  of  the  street  by  the  con- 
struction thereon  of  the  elevated  railroad, 
and  the  case  of  those  who  suffered,  not  from 
the  construction  of  the  railroad  on  the  street 
on  which  their  propertjr  abutted,  but  from 
the  injuries  consequential  on  the  operation 
of  the  railroad,  as  situated  on  defendant's 
own  property,  thereby  deprived  the  plaintiff 
of  the  equal  protection  of  the  laws.  The  two 
classes  of  complainants  differed  in  the  crit- 
ical particular  that  one  class  suffered  direct 
and  immediate  damage  from  the  construction 
of  the  railroad  in  such  a  way  as  to  exclude 
them  from  the  use  of  their  accustomed  high- 
way, and  the  other  class  suffered  damaires 
which  were  consequential  on  the  use  by  the 
defendant  company  of  their  franchise  on  their  I 
own  property.    The  question  thus  raised  ia^ 
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within  the  case  of  Bowman  v.  Leiria  {^Mis- 
souri V.  /.«MJw")  101  U.  8.  22  [25:  »89J. 
where  it  was  said  that  **tbe  clause  in  ques- 
tion means  that  no  person  or  class  of  persons 
shall  be  denied  the  same  protection  of  the 
laws  which  is  enjoyed  by  other  persons  or 
classes  in  the  same  place  and  under  like  cir- 
cumstances." So  in  Ilai/es  v.  Muaouri,  120 
U.  S.  6«  [30 :  578],  where  by  a  statute  of  the 
state  of  Missouri  it  was  provided  that,  in 
capital  cases,  in  cities  having  a  population 
of  over  100,000  inhabitants,  the  state  shall  be 
allowed  lifteen  peremptory  challenges,  while 
elsewhere*  in  the  state  it  is  allowed  [390 
only  eight  peremptory  challenges, it  was  held 
that  such  a  distinction  did  not  deny  to  a  per- 
son accused  and  tried  for  murder' in  a  city 
containing  over  100,000  inhabitants  the  equal 
protection  of  the  laws  enjoined  by  the  14tli 
Amendment,  and  in  the  course  of  the  discus- 
sion it  was  said :  "The  Htli  Amendment  to 
the  Constitution  of  the  United  States  doe^ 
not  prohibit  legislation  which  is  limit<Ml 
either  in  the  objects  to  which  it  is  directed 
or  by  the  territory  within  which  it  is  to 
operate.  It  merely  requires  that  all  persons 
subjected  to  such  legislation  shall  be  treated 
alike,  under  like  circumstances  and  condi- 
tions, both  in  the  privileges  conferred  and  in 
the  liabilities  imposed.  'As  wo  said  in  Bar- 
bier  V.  Connolly,  113  U.  S.  27  [28:  923], 
speaking  of  the  14th  Amendment :  'Class 
le(rislation,  discriminatinir  against  some  and 
favoring  others,  is  prohibited,  but  legislation 
which,  in  carrying  out  a  public  purpose,  is 
limited  in  its  application,  if  within  the 
sphere  of  its  operation  it  affects  alike  all  per- 
sons similarly  situated,  is  not  within  the 
Amendment.'" 

It  should  also  be  observed  that  the  plain- 
tiff does  not  complain  that,  by  any  legislat  ive 
enactment,  she  has  been  denied  rights  granted 
to  others,  but  she  attributes  error  to  the  judg- 
ment of  the  supreme  court  of  Pennsylvania 
in  construing  that  provision  of  the  consti- 
tution of  the  state  which  gives  a  remedy  for 
property  injured  by  the  construction  of  a 
railroad,  as  not  extending  the  remedy  to  em- 
brace property  injured  by  the  lawful  opera- 
tion of  tlie  railroad.  It  is  not  pretended 
that,  by  such  a  construction  of  the  law,  the 
plaintiff  has  been  deprived  of  any  right  pre- 
viously enjoyed.  The  scope  of  the  remedy 
added  by  the  constitution  of  1874  to  those 
previously  possessed  by  persons  whose  prop- 
erty is  affected  by  the  erection  of  a  public 
work  is  declared  by  the  court  not  to  embrace 
the  case  of  damages  purely  consequential. 

In  so  holding,  it  does  not  appear  to  us  that 
the  supreme  court  of  Pennsylvania  has  cither 
deprived  the  plaintiff  of  property  without 
due  process  of  law,  or  denied  her  the  equal 
protection  of  the  law,  and  its  Judgment  is 
accordingly  affirmed. 
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8»l]    NORMAN    BRASS.   Plff.  in  Eir., 

V. 

THE  STATE   OF  N<mTII    DAKOTA  ex 
rel.   Louts  W.   fciToicHBii. 

(See  8.  C.  Reporter*!  ed.  80]  410.) 

North  Dakota  Inte  regulating  ffrain  irareh^vtes, 


to  do  unlets  paid  tlif i^for  at  n,  mt^  tn  exr^«t 
of  tbftt  fixed  by  the  A'Htute.  Oq  this  nfuvMl, 
Sioeser  filed  in  the  ^District  Court  of  [3011 
Ramsey  Connty,  North  Dakota,  a  petition  for 
an  alurnalivo  writ  of  mandainiio.  Tli«*  dis- 
trict court  grnnted  an  alterualive  iivrit  of 
mandamus  at  follows: 

"The  state  of    North  Dakota  to  Norman 


<»/i*ff/w<i^//«;-Z.«;j/A>.W(//Wc^«;a^*/iir  grain--  j^          respondent:    Whereas    the  folloHioj? 

igujlpioUfction  of  the  Uiu>4.  j^^^^  have  been  made  to  appear  to  this  court 

L   The  law  of  North   Dnkota,  of  March  7,  IWl,  by  the  veri (led  petition  of  the  above  named  re- 

re^uiatintnrraln  warehoue«fl  and  tbe  weiurhinir  lator,  to  wit:  1.  That  he  is   the  relator  in  the 

and   bondling  of  frrain.  etc..  is  con«!titiitional.  alnive   entitlod    matter;    that    he    owns  and 

Munnv.  IlJinoi(^ 94  U.S.  113(24:  77)  and  BuUd  v.  opern<e8  a  farm  containing    640  acres   in  tiie 

New  York,  148  U.  8. 617  (86:  247)  followed.  vicinity    of    the   railroad    Station    of  Grand 

t.   Tbe  North  Dnkota  law  of  March  7, 1891.  Is  not  Harliof,  in   the  county    and   state  aforesaid, 

unooostitutionn),  because  it  to  applicable  to  the  and  during  the  year   1801  has  raised  OD  said 

entire  state,  which  is  agriculiuraJ  and  is  not  fam,  ahoiil  4000  bushels  of  grain,  princlpallr 

restricted  to  large  cities.  wheat,     d.  That  the  relator  has  not  sufllcinit 

%,    One  wbo  enters  upon  the  business  of  elevating  gtorace  capacity  on  his  farm  or  elsewhere  for 

and  storing  the  grain  of  oihtr  pet fcons  for  profit  ^^^  g^ain  so  Thised  as  aforesaid,  but  is  de> 

in  North  DakoU,  becomes  subject  to  the  stat-  pendent  nlmost  wholly  upon  the  grain  elevalort 

^^Z^^'^^TJ^.lln'i^f^^^^  and  warehouses  in  the  virinity^f  said  faim 

stores  bis  own  gram  in  tbe  8:(nie  warehouse.  .        .                       ..         o    mi    i  r  n      iir«_ 

4.    Thelegislature  of  North  Dakota,  in  regulating  for  st(>rnge  capacity.     8.  That  fully   fifty  per 

by  a  general  law  the  business  al;d  chorges  of  cent  of  the  grain  raised  in  said  Ramsey  county, 

public  warehousemen  engaged  in  elevating  and  North    Dakota.    Is    dependent    for    stor-^^e 

storing  grain  for  profit,  does  not  deny  to  the  capacity  upon  the  grain  elevators  and  wuiC- 

pUfclntiffinerrorthe  equal  protection  of  the  laws  houses   at  the    various   towns,   villages,  aul 

nor  deprive  him  of  his  property  without  due  railroad  stations  in  said  Ramsey  county.    4 

procpssof  law,  and  puch  statutory  regulations  do  That  the  respondent,  Norman  Brass,  is  now 

Dotamounttoaregulation  of  commerce  between  and  at  all  the  time  herein  stated  has  owned 

the  suteSi  nnd  operated  a  grain  elevator  at  tlie  railroad 

,  M     M  --  J^?*  ^'J.,  ^  ^^      -.   -^^.  Station  of  Qraiid  Harbor  aforesaid  for  the  pur* 

Argued  Apnl  26, 1894,    Deaded  May  U,  1894.  pose  of  buying,  selling,  storing,  and  shipiii»..x 

I^T  •n-r^'r>rv»   ^     ^    ^         ,  «    <i.  .  ,  -r^.     .  graiu  for  profit.     6.  That  the  relator  on  tlia 

N  ERROR  to  the  Second  Judicial  District  jjoihday  of  September.  1801.  hauird  fifty-cicUt 

Court  of  Ramsey  County,  Bute  of  North  bushels  of  wheat  to  the  grain  elevator  of  re. 

Dakota,  to  review  a  judgment  of  that  court  gpondent.    Norman  Brass,  at  Grand  Harbor 

entered  in  pursuance  of  a  judgment  of  the  aforesaid,    and    tendered  the   same   at  siiid 

supreme  court  of  North  Dakota,  afflrming  the  elevator  of  said  Norman    Brass  foratoracc, 

judgment  of  the  former  court,  granting  a  writ  g^jj  rrquosled  said  Norman  Brass  to  receive, 

of  mandamus  t(>  Norman  Brass,  upon  ttje  pcti  elevate,  insure,  and  store  said  grain  for  twenty 

tion  of  Louis  W.  Sioeser,  requiring  said  Brass  jays.  and  at  the  lime  tendered  to  said  Br  .•<'a 

to  receive  from  said  bioeser.  at  the  elevator  of  ^^^  ^^^^  per    bushel  for  compensation  ior 

tbe  former,  grain  tendered  by  the  latter  for  receiving,  elevating,  insuring  and  storing  said 

storage,  at  the  statutory  rate  of  that  state  for  g^ain  for  twenty  days;  Uiat  said  grain  wj.r.» 

•torage  in  handling  such  grain.     Affirmed.  ^  tendered  as  aforesaid  was  dry  and  in  a  luita. 

See  same  case  below,  2  N.  D.  4«2.  xA%  condition  for  Morape.  and  there  was  in  said 

fltat«mont  hir  '»§*    7«/*^'i««  fii.1— .•  grslu  clevstor  of  ssld  Brass  at  Grand  Harbor 

iin.l  opemles  a  gwin  elevator  in  tbe  vil  age  of  twenty  6 ve  thousand  b.^Ue.sof  s.«.nnoHnuM 

Grand  Harbor,  In  tbe  .tate  of  North  Dakota.  •"•^  "I'?  ^  ""T"'^^l-~?i\  ™ih  „?.X  fS 

Th^i  ^a#<.n.i.>.r  in  .rrn.  I  «..i.   WT    Oi,^^.,.  bctt  Bud  thcro  refuscd  to  rcceive  8ald  gralu  lof 

1  be  defendant  in  error,  Louis    W.   Blocscr,    ,.      .   .»...^.m    .„-i    -,i,«ii«  ,«f..»oH 


8  oeir  anolled  1»  store  rSart  of  hU  wheat  '<>'  •»W  «"*"»  »'  "»«  »"'."  o"'^''  «'«'»'°'"  "» 

croD  forffcomDensrtlon^xed^  operation    at  said    railroad  atation  of  Grand 

eltven  of  chapter  126  of  the  laws  of  North  "»'!«'  afore*ald.  but  eaid  elevator  Mf«««d Jj 

Dakota  for  theVr  1891.  Which  Bnu«  refused  ^Z;^^^  «  ^^.^^^  XJ^ZJSZA 

NoTc—^sto  lohot  is  **ciMeproesas  of  laio,**  tee  and  believes  I  hat  the  owners  of  grain  elevators 

note  to  Pearson  v.  Yewdall.  24:490.  and  warehouses  within  a  radius  of  fifty  mifet 

A9  to  retrotpective  statutes^  w^envaUd^  see  note  to  of  Grand  Harbor  aforesaid  refused  to  receive 

Otoe  County  v.  Baldwin.  28:  881.  grain  for  storage  at  said  price:  Now,  tliere- 

A$  to  1601  Amendment  to  UnUed  State9  ConHUU'  fore,  this  court,  in  order  that  justice  may  bs 

tton,  U$  e^i^tionand  effect,  see  note  to  United  (j^ne  in  this  behalf  to  him.  Louis  W.  Stoeser. 

^TT/JLS^V^.^-  ««  ^«  f  «  relator,  does  hereby  command  and  enjoin  you 

note  to  Gibbons  v.  Ogden.  8:  »/  and  to  Brown  v.  "'at  immediately  ''^''^  J^^}^\,^^ ^^^  2?ll! 
Mar jlend,  6:878.  you  do  receive  from  relator,  while  your  stor- 
es to  interetaU  eommeree:  regulationeof:  fwwer  sge  capacity  at  your  elevator  herein  mentloijed 
9fConorem;hawfarexeku»ive^  see  note  to  Gluuoee.  is  sufficient  for  that  purpose,  all  grain  thai 
ter  yerry  Go.  y.  Pennsylvania,  88:  IML  may  be  tendered  you  by  the  lelator  in  a  dry 
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mnd  suitable  condition  for  stora^re  at  a  rate  of 
compensation  not  exceeding  the  following 
schedule,  viz,  for  receiving,  elevating,  insur 
Ing.  delivering,  and  twenty  days'  storage,  two 
cents  per  bushel;  storage  rates  after  the  first 
twenty  days,  one  half  cent  per  bushel  for  each 
fifteen  days  or  fraction  thereof,  and  sIirU  not 
exceed  five  cents  for  six  months,  or  that  you 
•how  cause  to  the  contrary  before  this  court 
fit  the  court  house,  in  the  city  of  Devil's  Lake, 
]?nm8ey  county.  North  Dakota,  on  the  5th  day 
of  OctolwT,  1891,  at  ten  o'clock  in  the  forenoon 
-of  Nuid  day,  or  as  soon  thereafter  as  counsel  can 
be  hennl;  and  how  you  have  executed  this  writ 
fiuike  known  to  this  court  at  the  time  and 
)>lnce  aforesaid,  and  have  you  then  and  there 
ibis  writ. 

••Dated  Pept.  «0.  1891  .*• 

To  which  wi.t  apijcllant  made  return  by 
mnswer  as  follows: 

•*The  return  of  the  respondent  to  the  al- 
t^rn^te  wiit  of  maniiamus  issued  in  the  above 
«iiiitled  proceeding  shows  to  the  court — 

*'  1.  TliHt  the  respondent  admits  the  truth 
of  the  fscts  pleaded  in  said  alternative  writ. 

"2.  For  a  further  return  to  the  said  al- 
ternative writ  the  respondent  alleges  that  he 
owns  and  operates  only  one  grain  elevator  in 
Korth  Dakota  or  elsewhere;  that  the  said  eleva- 
tor is  the  elevator  mentioned  in  aaid  alterna- 
tive writ,  and  is  situated  at  Grand  Hnrbor, 
n  «mn11  way  station  on  the  line  of  the  Grea't 
^i>4]*Norlheru  Railroad,  containing  a  popu- 
biiioD  of  leas  than  one  hundred  people;  that 
tl!cre  are  two    other    elevators   owned  and 
oju' rated  by  different  owners  independently  of 
^fid  in  competition  with    each   other;    that 
there  are  about  six  hundred  grain  elevators, 
Hal  houRcs,  and  warehouses  in  said  state  of 
J^orth  Dnkota  at  which  grain  is  bought  and 
i^hip)*ed  for  profit,  which  said  elevators,  ware- 
liouscs,  and  fiat  houses  are  owned  aud  operated 
l>y  over  one  hundred  and  twenty-five  different 
Owners  independent  of  and  in  competition 
%  it  h  each  other;  that  the  owners  of  said  ele 
-^Htors,  warehouses,  and  flat  houses  are  indi- 
^i'luals  engaged  in  buying  and  shipping  grain. 
Dialers  who  use  their  elevators  to  supply  their 
mills  with  grain,  farmers'  shipping  associa- 
tions,  elevator  corporations,  and  individual 
farmers;  that  said  elevators,  flat  houses,  and 
w  A  rehouses  vary  in  cost  of  construction  from 
live  hundred  dollars  to  five  thousand  dollars, 
And  vary  in  capacity  from  five  thousand  to 
ISfiy  thouf^and  bushels;   that  there  are  from 
two  to   ten    elevators,  warehouses,  and  flat 
bouses  operated  and  owned  each  by  different 
owners  and  operators  at  every  station  in  North 
Dakota  at  which  grain  is  marketed;  that  land 
upon  which  it  is  practicable  to  erect  other  ele 
^Htors  at  every  station  in  North  Dakota  at 
^liich  grain  is  marketed  is  unlimited  in  area 
«nd  can  be  readily  purchased  at  prices  varying 
from  one  dollar  and  twenty-five  cents  per  acre 
to  forty  dollars  per  acre;  that  respondent's 
•aid  elevator  cost,  when  constructed  and  fully 
•equfpptd,  abo'it  throe  thoupund  dollars;  that 
the  capacity  of  Uie   same  is  about    80,000 
bushels. 

"Tliat  respondent's  prfncfpal  business  Is 
that  of  buying  wheat  at  Grana  Haibor.  North 
Dakota,  and  shipping  the  snme  to  and  selling 
it  at  Minneapolis  aud  Duluth,  Minnesota,  to 
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which  business  that  of  storing  grain  for  third 
persons  has  been  a  mere  incident. 

'*That  all  grain  purchased  by  respondent 
at  his  said  elevator  is  purchaoed  for  the  sole 
purpose  of  being  shipped  to  and  sold  at  and  is 
shipped  to  and  sold  at  Minneapolis  and  Duluth, 
Minnesota. 

"That  respondent  in  the  conduct  of  bis  said 
business  contracts  with  millers  and  other  pur 
chasers  of  grain  at  said  *Minneapolisand[3flft 
Duluth  to  sell  and  deliver  to  said  persons  at  a 
future  and  fixed  date  certain  quantities  of 
wheat  and  operates  and  maintains  his  said 
elevator  for  the  exclusive  purpose  of  pur- 
chasing grain  to  fill  said  contract. 

"That  in  seasons  when  the  grain  yield  is 
light  and  railroad  facilities  are  such  as  to 
enable  grain  to  be  moved  rapidly  there  Is 
space  and  storage  capacity  in  respondent's 
elevator  in  excess  of  that  used  by  respond- 
ent's grain,  and  particularly  when  respondent*s 
contracts  for  the  sale  of  grain  are  small,  while 
at  other  times,  when  the  yield  is  enormous, 
as  in  the  present  year,  re8pondent*s  contracts 
are  large,  and  the  quantities  of  grain  presentiiKi 
for  shipment  are  beyond  the  capacity  of  the 
railroads  to  move,  there  is  not  sufficient  storage 
capacitv  in  respondent's  elevator  to  hold  and 
store  the  grain  purchased  by  respondent  in 
the  conduct  of  his  said  business. 

"  That  there  are  located  in  Minneapolis  and 
Duluth,  Minnesota,  a  f  reat  many  corporations, 
persons,  and  copartnerships  engaged  in  a 
business  known  as  the  'grain  commission' 
business. 

"  That  those  grain  commission  bouses  have 
swarms  of  agents  traveling  throughout  the  state 
of  North  Dakota,  going  from  town  to  town 
and  farm  to  farm,  purchasing  grain  from 
farmers  in  some  instances  and  in  others  solicit- 
ing farmers  to  ship  their  grain  to  said  bouses 
at  Minneapolis  or  Duluth,  Minnesota,  to  be 
by  the  latter  sold  on  commission. 

"  That  none  of  said  grain  commission  houses 
have  or  own  any  storage  capacity  in  North 
Dakota. 

"  That  if  chapter  126  of  the  Laws  of  1891  is 
valid  and  its  effect  is  to  compel  respondent 
to  receive  all  grain  that  may  be  tendered  to 
him  for  storage  by  grain  commission  men, 
farmers,  grain  speculators,  and  others,  with- 
out reference  to  the  necessities  or  condition  of 
respondent's  business  at  any  particular  time, 
the  entire  storage  capacity  of  respondent's 
elevator  will  be  exhaubted  in  storing  grain  for 
third  persons,  and  the  principal  bubiness  of 
the  respondent,  to  conduct  which  bis  capital 
was  invested  in  said  elevator,  will  be  utterly 
ruined  and  annihilated  for  want  of  storage 
capacity  to  contain  wheat  purchased  by  him 
to  fill  contracts  made  by  him  in  the  conduct 
*of  his  said  business,  and  respondent  [3SIO 
subjected  to  suits  for  damages  for  nou-iultlU- 
ment  of  his  said  contracts. 

"That  the  relator  only  offered  to  pay  re- 
spondent for  the  service  which  he  requested 
him  to  perform,  the  rate  fixed  by  chapter  1S6 
of  the  Laws  of  1891— that  is,  two  ceuta  per 
bushel;  that  respondent  refused  to  perform 
the  service  for  less  than  two  and  one  half 
cents  per  bushel. 

"  That  respondent  refuses  to  comply  with 
the  provisions  of  said  chapter  126  on  the 
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Itround  that  It  abridges  his  privileees  and  im- 
munities as  a  citizen  of  the  United  States;  that 
H  deprives  him  of  his  liberty  and  property 
without  due  process  of  law,  and  denies  to  him 
the  equal  protection  of  the  laws,  and  amounts 
to  a  regulation  of  commerce  among  the  states. 

"That  for  thirteen  years  last  past  the  rate 
charged  for  the  storage  of  grain  has  been  uni- 
form at  all  elevators,  flat  houses,  and  ware- 
houses in  North  Dakota,  and  during  that  time 
did  not  exceed  the  following  schedule:  For 
receiving,  elevating,  insuring,  delivering,  and 
fifteen  days'  storage,  two  and  one  half  cents 
per  bushel;  after  the  first  fifteen  days,  one 
half  cent  per  bushel  for  each  fifteen  days  or 
part  thereof,  but  not  to  exceed  five  cents  per 
bushel  for  six  months. 

**That  the  average  farm  in  North  Dakota 
does  not  exceed  in  area  160  acres;  that  the 
average  yield  in  grain  of  a  quarter  section  of 
laud  in  North  Dakota  docs  not  exceed  twenty- 
five  hundred  bushels:  that  a  granary  sufficient 
in  size  to  safely  and  securely  store  twenty  five 
hundred  bushels  of  grain  can  be  erected  on 
any  farm  in  North  Dakota  at  a  cost  not  ex- 
cee4l{ng  one  hundred  and  fifty  dollars. 

**  That  the  business  of  respondent  and  all 
other  persons,  firms,  and  corporations  engaged 
in  the  business  of  operating  grain  elevators, 
warehouses,  and  flat  houses  in  North  Dakota 
and  the  manner  in  which  said  business  is 
conducted  ia  not  in  any  manner  unwholesome 
or  deleterious  to  the  health,  morals,  welfare, 
or  safety  of  the  community  or  society. 

*'  That  the  railroad  and  warehouse  commis- 
«loners  of  North  Dakota,  on  page  38  of  their 
annual  report  to  the  governor  for  1890,  said: 
*  In  view  of  the  fact  that  after  thorough  in 
vpAtigation  the  board  deem  the  charges  allowed 
:iS)7]  *bv  section  22,  chapter  187  (Laws  of 
1(590)  and  also  section  10  of  sa;d  chapter,  as 
unreasonable,  the  following  rules  of  storage 
are  recommended;  1,  for  receiving,  elevating, 
insuring,  delivering,  and  fifteen  days*  storage, 
two  and  one  half  cents  per  bushel;  2,  after 
fifteen  days,  one  half  cent  per  bushel  for  each 
fifteen  days  or  part  thereof,  but  not  to  exceed 
five  cents  for  six  months.' 

"  That  the  rates  referred  to  by  said  commis- 
sioners as  unreasonable  were  less  than  the  rate 
recommended  by  said  board. 

"  That  the  respondent  denies  that  the  legis- 
lature has  any  power  whatever  to  say  whether 
he  shall  rent  the  bins  in  his  elevator  or  not, 
and  wholly  denies  the  power  of  the  legislature 
lo  say  what  he  shall  charge  for  the  use  of  his 
aaid  elevator  or  the  bins  therein. 

"  That  since  the  enactment  of  section  nine 
of  chapter  126  of  the  Laws  of  1885  the  amount 
of  gram  shipped  directly  by  farmers  without 
the  intervention  of  elevators,  warehouses,  or 
flat  houses  has  been  increasing,  and  in  1890, 
as  respondent  is  informed  and  believes,  nearly 
fifty  per  cent  of  the  entire  grain  product  of 
North  Dakota  was  shipped  to  Minneapolis  and 
Duluth,  Minnesota,  by  farmers;  that  the 
amount  of  grain  shipped  in  that  manner  is 
•teaiiily  increasing  from  year  to  vear. 

'*That  pursuant  to  section  7  of  chapter  123. 
Laws  of  1890,  the  railroad  commissioners 
adopted  and  published  the  following  rules  to 
gOTerB  the  distribution  of  cars  and  other 
freiffht,  which  rules  are  now  in  oi^eratioQ  in 
aalottate  of  North  Dakota,  to  wit: 
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"  *Stste  of  North  Dakota, 
**  *Offlce  of  Commissioners  of  Railroads. 
'*  'Rules  for  the  distribution  of  cars  between 
stations  and  shippers. 

"M.  In  distributing  cars  to  stations  for 
grain  loading  they  shsll  be  distributed  accord- 
ing to  the  daily  average  shipments  from  such 
stations. 

"'2.  In  distributing  cars  to  shippers  for 
grain  loading  at  Btatinns,  agents  shall  first  fill 
each  shipper's  order  for  one  car  to  each.  Af- 
ter this  is  done,  the  balance  of  the  cars  shall  be 
distributed  among  shippers  according  to  the 
amount  of  grain  in  sight  offered  for  shipment 
by  each  shipper. 

*'"  8  Parties  desiring  to  load  grain  on  [308 
track  shall  bo  furnished  cars  and  shall  be  al- 
lowed for  loading  time  twenty- four  hours  from 
the  time  the  car  is  set  on  the  side  track  to  com- 
plete loading  and  furnish  shipping  directions. 
In  case  shipper  fails  to  complete  loading  or  fur- 
nish shipping  directions  within  twenty-four 
hours,  then,  in  such  case,  the  railway  company 
ma>  collect  upon  such  cars  $3.00  rental  for 
each  and  every  day  or  part  of  a  day  which 
such  cars  are  delayed  after  twenty  four  hours. 

'"The  above  rule  as  to  time  and  rental 
charges  shall  also  apply  to  grain  delayed  in 
unloading  on  track.' 

**In  connection  with  said  rules  in  said  re- 
port said  commissioners  said:  '  We  believe 
that  the  railroads  have  labored  faithfully  to 
supply  cars  to  shippers.  In  accordance  with 
these  rules,  and,  so  far  as  their  ability  to  sup- 
ply the  demand  permitted,  cars  have  been  dis- 
tributed in  conformity  therewith.  From  Sep- 
tember 15  to  December  15  the  demand  for  cars 
is  double  the  ability  of  the  roads  to  supply, 
and  as  a  necessary  consequence  delay  in  sup- 
plying cars  must  ensue.  In  all  cases  of  com- 
plaint as  to  failure  to  get  cars  investigated 
this  year,  this  has  been  the  case,  and  cars  have 
been  supplied  as  soon  as  possible  by  the  rail- 
road companies. 

"  'The  liberal  policy  of  the  railroads  in  the 
distribution  of  curs  aaopted  this  year  has  been 
of  great  benefit  to  the  farmers  of  North  Da- 
kota.' 

"  Wherefore  respondent  demands  judgment 

auashing  the  alternative  writ  of  mandamus 
ismissing  this  proceeding,  and  for  his  costs 
and  disbursements  laid  out  and  expended 
in  this  action." 

To  this  return  Btoeser  interposed  a  general 
demurrer,  which  was  sustained,  and  Braat 
electing  in  open  court  to  stand  on  his  re- 
turn, a  peremptory  writ  of  mandamus  was 
allowed.  From  this  judgment  an  appeal 
was  taken  to  the  supreme  court  of  Dakota, 
which  court  aflilrmed  the  order  and  Judgment 
of  the  district  court,  and  remitted  the  record 
to  that  court  On  May  28,  1892,  final  Judg- 
ment was  entered  in  the  district  court,  mak- 
ing the  judgment  of  the  supreme  court  the 
judgment  ofthe  district  court,  and  awarding^ 
a  peremptory  writ  *of  mandamus  to  [39^ 
execute  that  Judgment.  Whereupon  Brass 
sued  out  awrit  of  error  to  this  court. 

Mf99r»,  A.  B.  Browne*  A,  T.  Britton  and 
J.  F,  McUee  for  plaintiff  in  error. 

MeMts.  HAlbert  E«  P»in«  and  C  A 
(/Brien  for  defendant  in  error. 
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Mr,  Jvitia  Shir  as  delivered  the  opinion 
of  the  court: 

In  the  18th  article  of  the  cnnstitntion  of  the 
•fate  of  Illnois,  adopted  in  1870.  all  elevators 
or  storehonnes  where  grain  or  other  property 
ia  stored  for  a  compensation,  whether  the 
property  stored  be  kept  sepnrate  or  not,  were 
oeclared  to  be  public  warehouses,  and  it  was 
mide  the  duty  of  the  general  assembly  to  pass 
all  necessary  laws  to  give  full  effect  to  that 
article  of  the  constitution.  By  an  act  ap- 
proved April  25, 1871,  and  entitled  "An  act  to 
regulate  public  wareliouees  and  the  warehous- 
ing and  inspection  of  grain,  and  to  give  effect 
to  article  18  of  the  constitution  of  the  state," 
the  legislature  of  Illinois  provided  that  those 
who  condocted  such  public  warehouses  located 
in  cities  containing  not  less  than  one  hundred 
thousand  inhabitanta  should  procure  licenses 
and  should  give  l>ond  conditioned  for  com 
pliance  with  the  law;  prescribed  maximum 
rates  for  storage  and  hiindling  grain;  and  de- 
clared certain  penalties  for  the  failure  to  pro- 
cure licenses. 

The  validity  of  this  law  was  upheld  by  the 
•tipreme  court  of  Illinois  (Mu7in  v.  People,  G9 
111.  80)  and  that  judgment  was  affirmed  by  this 
court.     MunnY.  lUinoU,  94  U.  S.  118  [24:  77]. 

In  June,  1888,  the  legislature  of  tne  state 
of  New  York  passed  an  act  entitled  '*An  act 
to  regulate  the  fees  and  charges  for  elevating, 
trimming,  receiving, weighing,  and  discharging 
grain  by  means  of  floating  and  stationary  ele- 
vators and  warehouses  in  this  state,"  whereby 
maximum  charges  were  fixed  for  elevating,  re- 
400]  ceiving.  ^weighing,  and  discharging 
grain,  when  the  business  was  carried  on  in  a  city 
containing  180,000  inhabitants  or  upwards,  and 
penalties  imposed  for  disregard  of  the  provisions 
of  the  statute.  The  owner  of  an  elevator  in 
the  city  of  Buffalo  was  indicted,  found  guilty, 
and  sentenced,  in  the  superior  court  of  BufiFalo, 
for  exacting  charges  for  elevating  grain  in  ex- 
cess of  the  statutory  rates.  An  appeal  was 
taken  to  the  court  of  appeals  of  the  state  of 
New  York,  which  affirmed  the  judgment  of 
the  superior  court  of  Buffalo.  People  v.  Budd, 
5  L.  R.  A.  559,  117  N.  Y.  1.  A  writ  of  error 
brought  the  case  to  this  court,  where  the  judg- 
ment of  the  court  of  appeals  was  affirmed. 
Budd  V.  New  York,  148  U.  8.  617  [30:247],  4 
Inters.  Com.  Rep.  45. 

The  legislature  of  the  state  of  North  Dakota, 
by  an  act  approved  March  7, 1891,  and  entitled 
"An  act  to  regulate  grain  warehouses  and  the 
Weighing  and  handling  of  grain,  and  defining 
the  duties  of  the  railroad  commissioners  in 
relation  thereto,"  enacted,  in  the  4th  section 
thereof,  that  "all  buildings,  elevators,  or  ware- 
houses in  this  state,  erected  and  operated,  or 
which  may  hereafter  be  erected  and  operated 
by  any  person  or  persons,  association,  co- 
partnership, corporation,  or  trust  for  the  pur- 
pose of  buying,  selling,  storing,  shipping,  or 
handling  grain  for  profit,  are  hereby  declared 
public  warehouses,  and  the  person  or  persons, 
association,  copartnership,  or  trust  owning  or 
operating  said  building  or  buildings,  elevator 
or  elevators,  warehouse  or  warehouses,  which 
are  now  or  mav  hereafter  l>e  located  or 
doing  business  wkhin  this  state,  as  above  de- 
sciil^,  wheiber  said  owners  or  operators  re- 
tide  within  Uils  state  or  not,  are  public  ware- 
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housemen  within  the  meanfng  of  this  act,  and 
none  of  the  provisions  of  this  act  shall  Iw  con- 
strued so  as  to  permit  discrimination  with  ref- 
erence to  the  buying,  receiving,  and  handltoi^ 
of  ^rain  of  standard  grades,  or  in  regard  to  par- 
ties ofTering  such  grain  for  sale,  storage,  or 
handling  at  such  public  warehouses,  while  the 
same  are  in  operation;"  and  in  the  5th  section, 
"that  the  proprietor,  lessee,  or  manager  of  any 
public  warehouse  or  elevator  in  this  state  shall 
file  with  the  railroad  commisoionersof  the  state 
a  bond  to  the  state  of  North  Dakota,  with  iirood 
and  sufficient  8ureties,*to  be  approved  by  [40 1 
said  commissioners  of  railroads,  in  the  penal 
sum  of  not  less  than  $5000  nor  more  than  $75.- 
000,  in  the  discretion  of  said  commissioners, 
conditioned  for  the  faithful  performance  of 
duty  as  public  warehousemen, and  acompliance 
with  all  the  laws  of  the  slate  in  relation  there- 
to,"and  in  the  11th  section  thereof, "the  charges 
for  storing  and  handling  of  grain  shall  not  lie 
greater  than  the  following  schedule:  For  re- 
ceiving, elevating,  insuring,  delivering,  and 
twenty  days*  storage,  two  cents  per  bushel. 
Storage  rates,  after  the  first  twenty  days,  one 
half  cent  for  each  fifteen  days  and  fraction 
thereof,  and  shall  not  exceed  five  cents  for 
six  months.  The  grain  shall  be  kept  insured 
at  the  expense  of  the  warehouseman  for  the 
benefit  of  the  owner;"  and  by  the  12th  section 
it  is  provided  that  "any  person,  firm  or  asso- 
ciation, or  any  representative  thereof,  who 
shall  fail  to  do  and  keep  the  requirements  as 
herein  provided,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall,  on  conviction  thereof, 
lie  subject  to  a  fine  of  not  less  than  two  hun- 
dred dollars  nor  more  than  one  thousand  dol- 
lars, and  be  liable  in  addition  thereto  to  im- 
prisonment for  not  more  than  one  year  in  the 
state  penitentiary,  at  the  discretion  of  the 
court. ''^ 

In  October,  1891,  in  the  district  court  of  the 
Second  Judicial  District  of  the  state  of  North 
Dakota,  in  proceedings  the  nature  of  which 
sufficiently  appears  in  the  previous  statement 
of  facts,  the  validity  of  this  statute  was  sus- 
tained, and  the  judgment  of  that  court  was. 
on  error,  duly  affirmed  by  the  supreme  court 
of  the  state.     8taU  v.  BrnM,  2  N.  D.  482. 

In  the  cases  thus  brought  to  this  court  from 
the  states  of  Illinois  and  New  York,  we  were 
asked  to  declare  void  statutes  regulating  the 
affairs  of  grain  warehouses  and  elevators  with* 
in  those  states,  but  held  valid  by  their  highest 
courts,  because  it  was  claimed  that  such  legis- 
lation was  repugnant  to  that  clause  of  the  8th 
section  of  article  1  of  the  Constitution  of  the 
United  States,  which  confers  upon  Congress 
power  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states,  and  to  the 
14th  Amendment,  which  ordains  that  no  state 
shall  deprive  any  person  of  life,  liliertv,  nr 
property  ♦without  due  process  of  law,  [402S 
nor  deny  to  any  person  within  its  Jurisdiction 
the  equal  protection  of  the  laws. 

In  the  case  now  before  us  the  same  conten- 
tions are  made,  but  we  are  not  asked  to  review 
our  decisions  made  in  the  previous  cases.  In- 
deed, their  soundness  is  tacitly  admitted  in  the 
briefs  and  argument  of  the  counsel  of  the 
plaintiff  in  error.  But  it  is  said  thai  those 
cases  arose  out  of  facts  so  peculiar  and  excep- 
tional, and  so  different  from  those  ^''  *^*«»  nres- 
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ani  case,  as  to  render  the  reasoning  there  used, 
and  the  conclusions  reached,  now  inapplicAhle. 

The  concession,  then,  islhat,  upon  the  facts 
found  to  exist  by  the  legislatures  of  Illinois 
and  New  York,  their  enactments  were  by  the 
courts  properly  declared  valid,  and  the  conten- 
tion is  that  the  facts  upon  which  the  legislature 
of  North  Dakota  proceeded,  and  of  which  we 
can  take  notice  in  the  present  case,  are  so  dif- 
ferent as  to  call  for  the  application  of  other 
principles,  and  to  render  an  opposite  conclu- 
sion necessary. 

The  difiFerences  in  the  facts  of  the  respective 
oases,  to  which  we  are  pointed,  are  mainly  as 
follows:  In  the  first  place,  what  may  be  called 
a  geographical  ditTerence  is  suggested,  in  that 
the  operation  of  the  Illinois  and  New  York 
statutes  is  said  to  be  restricted  to  the  city  of 
Chicago  in  the  one  case,  and  to  the  cities  of 
HuCfalo,  New  York,  and  Brooklyn  in  the 
other,  while  the  North  Dakota  statute  is  appli- 
cable to  the  territory  of  the  entire  state. 

It  is,  indeed,  true  that  while  the  terms  of  the 
Illinois  and  New  York  statutes  embrace  in 
both  cases  the  entire  state,  yet  their  behests  are 
restricted  to  cities  having  not  less  than  a  pre- 
scribed number  of  inhabitants,  and  that  there 
is  no  such  restriction  in  the  North  Dakota  law. 

Upon  this  it  is  argued  that  the  statutes  of 
Illinois  and  New  York  are  intended  to  operate 
in  great  trade  centers,  where,  on  account  of  the 
business  being  localized  in  the  hands  of  a  few 
persons  in  close  proximity  to  each  other,  great 
opportunities  for  combinations  to  raise  and  con- 
trol elevating  and  storage  charges  are  afforded, 
while  the  wide  extent  of  the  state  of  North 
Dakota  and  the  small  population  of  its  coun- 
irv  towns  and  villages  are  said  to  present  no 
such  opportunities. 

403J  *rhe  considerations  mentioned  are  ob- 
viously addressed  to  the  legislative  discretion. 
It  can  scarcely  be  meant  to  contend  that  the 
statutes  of  Illinois  and  New  York,  valid  in  their 
present  form,  would  become  illegal  if  the  law 
makers  thought  fit  to  repeal  the  clauses  limit- 
ing their  operation  to  cities  of  a  certain  size, 
or  that  the  statute  of  North  Dakota  would  at 
once  be  validated  if  one  or  more  of  her  towns 
were  to  reach  a  population  of  one  hundred 
thousand,  and  her  legislature  were  to  restrict 
the  operation  of  the  statute  to  such  cities. 

Again,  it  is  said  that  the  modes  of  carrying 
on  the  business  of  elevating  and  storing  grain 
in  North  Dakota  are  not  similar  to  those  pur- 
sued In  the  eastern  cities;  that  the  great  ele- 
vators used  in  transshipping  grain  from  the 
Lakes  to  the  railroads  are  essential  ;  and  that 
tho^  who  own  them,  if  uncontrolled  by  law, 
could  extort  such  charges  as  they  pleased  ; 
and  great  stress  is  laid  upon  expressions  used 
in  our  previous  opinions,  in  which  this  busi- 
ness, as  carried  on  at  Chicago  and  Buffalo,  is 
spoken  of  as  a  practical  monopoly,  to  which 
shippers  and  owners  of  grain  are  compelled  to 
resort.  The  surroundings  in  an  agricultural 
state,  where  land  is  cheap  in  price  and  limit- 
less in  quantity,  are  thought  to  be  widely  dif- 
ferent, and  to  demand  different  regulations. 

These  arguments  are  disposed  of,  as  we 
think,  by  the  simple  observation,  already 
made,  that  the  facts  rehearsed  are  matters  for 
ihose  who  make,  not  for  those  who  interpret 
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the  laws.  When  it  is  once  admitted,  as  it  is 
admitted  here,  that  it  is  competent  for  the 
legislative  power  to  control  the  business  of 
elevating  and  storing  grain,  whether  carried 
on  by  individuals  or  associations,  in  cities  of 
one  size  and  in  some  circumstiinces,  it  follows 
that  such  power  may  be  legallv  exerted  over 
the  same  business  when  carried  on  in  smaller 
cities  and  in  other  circumstances.  It  may  be 
conceded  that  that  would  not  be  wise  legisla- 
tion which  provided  the  same  regulations  in 
every  case,  and  overlooked  differences  in  the 
facts  that  called  for  regulations.  But  as  we 
have  no  right  to  revise  the  wisdom  or  expedi- 
ency of  the  law  in  question,  so  we  would  not 
be  justified  in  imputing  an  improper  exercise  of 
discretion  to  the  leijislature  of  North  Dakota. 
It  may  be  true  that,  in  the  *cases  cited.  [404 
the  judges  who  expressed  the  conclusions  of 
the  court  entered,  at  some  lenu^th,  into  a  de- 
fense of  the  propriety  of  the  laws  whi<-h  they 
were  considering,  and  that  some  of  the  rea- 
sons given  for  sustaining  them  went  rather  to 
their  expediency  than  to  tlieir  validity.  Such 
elTorls,  on  the  part  of  judges,  to  vindicate  to 
citizens  the  ways  of  legislatures  are  not  with* 
out  value,  though  they  are  liable  to  be  met  by 
the  assertion  of  opposite  views  as  to  the  prac- 
tical wisdom  of  the  law,  and  thus  the  real 
question  at  issue,  namely,  the  power  of  the 
legislature  to  act  at  all,  is  obscured.  Still,  in 
the  present  instance,  the  obvious  aim  of  the 
reasoning  that  prevailed  was  to  show  that  the 
subject-matter  of  these  enactments  fell  within 
the  legitimate  sphere  of  legislative  power,  and 
that,  so  far  as  the  laws  and  Constitution  of 
the  United  States  were  concerned,  the  legisla- 
tion in  question  deprived  no  person  of  his 
property  withotU  due  process  of  law,  and  did 
not  interfere  with  Federal  jurisdiction  over 
interstate  commerce. 

Another  argument  advanced  is  based  on 
the  admitted  allegation  that  the  principal 
business  of  the  plaintiff  in  error,  in  connec- 
tion with  his  warehouse,  is  in  storing  his  own 
grain,  and  that  the  stora;;e  of  the  grain  of 
other  persons  is  and  always  has  been  a  mere 
incident,  and  it  is  said  that  the  effect  of  tliis 
law  will  be  to  compel  him  to  renounce  his 
principal  business  and  become  a  mere  ware- 
liouseman  for  others.  We  do  not  understand 
this  law  to  require  the  owner  of  a  warehouse, 
built  and  used  by  blm  only  to  store  his  own 
grain,  to  receive  and  store  the  grain  of  others. 
Such  a  duty  only  arisea  when  he  chooses  to 
enter  upon  the  business  of  elevating  and  stor- 
ing the  grain  of  other  persons  for  profit. 
Then  he  becomes  8ul)ject  to  the  statutory  regu- 
lations, and  he  cannot  escape  them  by  assert- 
that  he  also  elevates  and  stores  his  own  grain 
in  the  same  warehouse.  As  well  might  a  per- 
son accused  of  selling  liquor  without  a  li- 
cense urge  that  the  larger  part  of  his  liquors 
were  designed  for  his  own  consumption,  and 
that  he  only  sold  the  surplus  as  a  mere  inci- 
dent. 

Another  objection  to  the  law  it  found  in 
its  provision  that  the  warehouseman  shall  in- 
sure the  grain  of  others  at  his  own  expense. 
This  may  be  burdensome,  but  it  affects  alike 
all  'engaged  in  the  business,  and,  if  it  [405 
be  regarded  as  contrary  to  sound  public  policy. 
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thn^e  affected  must  instruct  tbeir  repre«eDta- 
livus  in  general  Msembly  met  to  provide  a 
remedy. 

The  plaintiff  in  error,  in  his  answer  to  the 
writ  of  mandamus,  based  his  defense  wholly 
upon  grounds  arising  under  the  constitution 
of  the  state  and  of  the  United  States.  We 
are  limited  by  this  record  to  the  questions 
whether  the  legislature  of  North  Dakota,  in 
regulating  by  a  general  law  the  business  and 
charges  of  public  warehouses  engaged  in  ele- 
▼ating  and  storing  grain  for  profit,  denies  to 
I  he  plain  I  iff  in  error  the  equal  protection  of 
the  laws  or  deprives  him  of  his  property  with- 
out due  process  of  law,  and  whether  such 
Slut utnry  regulations  amount  to  a  regulation 
of  commerce  between  the  states.  The  allega- 
tions and  arguments  of  the  plaintiff  in  error 
have  failed  to  satisfy  us  that  any  solid  dis- 
tinction can  be  found  between  the  cases  in 
which  those  questions  have  been  heretofore 
determined  by  this  court  and  the  present 
one.  The  judgment  of  the  court  below  U  accord- 
ingly affirmed. 

Mr.  Justice  Brewer  dissenting: 

1  dissent  from  the  opinion  and  judgment  of 
the  court  in  this  case.  Reliance  is  placed  in 
that  opinion  on  Munn  v.  lllinaie,  04  U.  S.  118 
[24:77]  and  Budd  v.  New  York,  148  U.  8.  517 
[86:247].  4  Inters.  Com.  Rep.  45.  In  the  dis- 
senting opinion  I  filed  in  the  latter  case,  I  ex- 
pressed, so  far  as  was  necessary,  my  views  in 
reference  to  the  general  proposi lions  Inid  down 
In  the  two  cases,  and  I  do  not  desire  to  repeat 
what  I  there  said.  It  is  a  signiiicaut  fact  that 
in  Union  Pae.  R.  Co.  T.  UnitM  St<iteH  (•*  Sink- 
ing Fund  (7<i*<?«")90  U.  8.  700,  747  [25:496. 
fill],  and  in  Wabnsh.  8t.  L.  A  P.  R.  Co.  v.  11 
linoi»,  118  U.  8.  557,  569  [30:244,  248],  1  Inters. 
Com.  Rep.  81,  Mr.  Justice  Braciley  ami  Mr. 
Juftice  Miller,  who  concurred  in  the  judgment 
in  Munn  v.  Illinois,  each  sought  to  limit  and 
Qualify  the  scope  of  the  language  used  by  the 
Vhief  Justice  in  that  case.  These  are  the 
words  of  Mr.  Justice  Bradley: 

"The  inquiry  there  was  as  to  the  extent  of 
400] the  police  power  *in  cases  where  the  pub 
lie  interest  is  affected;  and  we  held  that  when 
an  employment  or  business  becomes  a  matter 
of  such  public  interest  and  Importance  as  to 
create  a  common  charge  or  burden  upon  the 
citizen;  in  other  words,  when  it  becomes  a 
practical  monopoly,  to  which  the  citizen  is 
compelled  to  resort,  and  by  means  of  which 
a  tribute  can  be  exacted  from  the  community, 
it  is  subject  to  regulation  by  the  legislative 
power." 

And  this  is  the  language  of  Mr.  Justice  Mil 
ler,  delivering  the  opinion  of  the  court : 

"  And  in  that  case  the  court  was  presented 
with  the  question,  which  it  decided,  whether 
anyone  engaged  in  a  public  business,  in  which 
all  the  public  had  a  right  to  require  his  serv- 
ice, could  be  regulated  by  acts  of  the  legis- 
lature in  the  exercise  of  this  public  function 
and  public  duty,  so  far  as  to  limit  the  amount 
of  charges  that  should  be  made  lor  such  serv- 
ices." 

I  desire,  however,  specially  to  notice  the 
facts  disclosed  by  this  record,  and  to  point 
out  to  what  extent  the  decision  of  this  court 
now    goes.     The    case,   coming    from    the 
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supreme  court  of  the  state  of  North  Dakota^ 
must  be  determined  upon  the  record  as  it  is 
presented.  Nothing  can  be  added  to  or  taken 
from  the  facts  as  established  by  that  record. 
The  case  was  heard  and  determined  upon  a 
demurrer  to  the  return  made  by  the  defend- 
ant to  the  petition  and  writ  of  mandamu**. 
and  of  course  upon  such  demurrer  the  fact» 
stated  in  the  return  are  to  be  taken  as  true. 
From  that  return  It  appears  that  along  the 
line  of  the  Great  Northern  Railroad  in  thi- 
state  of  North  Dakota  there  are  about  six 
huudred  grain  elevators;  that  at  Grand  Har 
bor,  a  small  way  station  on  the  line  of  thai 
road,  there  are  three  elevators,  one  of  them 
beinfi:  that  owned  by  the  defendant;  that  de 
fendant's  elevator  is  a  small  one,  with  a  ca- 
pacity of  80,000  bushels,  and  costing  about 
$•5000.  For  aught  *that  appears,  the  elevator 
was  on  the  private  property  of  the  defendant, 
though  contiguous  to  the  railroad,  and  at  the 
railroad  station.     It  is  further  admitted: 

"  That  respondent's  principal  business  is 
that  of  buying  wheat  at  Grand  Harbor,  North 
Dakota,  and  shipping  the  *8ame  to  and  [407 
selling  it  at  Minneapolis  and  Duluth,  Min- 
nesota, to  which  the  business  of  storing  grain 
for  third  persons  is  and  always  has  bisen  a 
mere  incident. 

•'  That  all  grain  purchased  by  respondent  at 
his  said  elevator  is  purchased  for  the  sole  pur- 
pose of  being  shipped   to  and  sold  at  and  \% 
shipped  to  and  sold  at  Minneapolis  and  Du 
luth,  Minnesota. 

"That  respondent  in  the  conduct  of  hi» 
said  business  contracts  with  millers  and  other 

gurchasers  of  grain  at  said  Minneapolis  and 
>uluth  to  sell  and  deliver  to  said  persons  at  a 
future  and  fixed  date  certain  quantiiles  of 
wheat,  and  operates  and  maintains  his  said 
elevator  for  the  exclusive  purpose  of  purchas 
ing  grain  to  fill  said  contracts. 

*'  That  in  seasons  when  the  grain  yield  Is 
light  and  railroad  facilities  are  Ruch  as  to 
enable  grain  to  be  moved  rapidly  there  is 
space  and  storage  capacity  in  respondent's 
elevator  in  excess  of  that  used  by  respondent's 
grain,  and  particularly  when  respondent's 
contracts  for  the  sale  of  grsin  are  small,  whil«^ 
at  other  times  when  the  yield  is  enormous,  an 
in  the  present  year,  respondent's  contracn 
large,  and  the  quantities  of  grain  presented 
for  shipment  are  beyond  the  capacity  of  the 
railroads  to  move,  there  is  not  sutncient  stor- 
age capacity  in  respondent's  elevator  to  hold 
and  store  the  grain  purchased  by  respondent 
in  the  conduct  of  his  said  business. 

"  That  if  chapter  126  of  the  Laws  of  1891  is 
valid  and  its  effect  is  to  compel  respondent  to 
receive  all  grain  that  may  be  tendered  to  htm 
for  storage  by  grain  commission  men.  farmers, 
grain  speculators,  and  others  without  refer 
ence  to  the  necessities  or  condition  of  respond- 
ent's business  at  any  particular  time,  the  en- 
tire storage  capacity  of  respondent's  elevator 
will  be  exhausted  in  storing  grain  for  thinl 
persons,  and  the  principal  business  of  respond- 
ent, to  conduct  which  his  capital  was  invested 
in  fiaid  elevator,  will  be  utterly  ruined  and 
annihilated  for  want  of  storage  capacity  to 
contain  wheat  purchased  by  him  to  fill  con 
tracts  made  by  him  in  the  conduct  of  his  said 
business  and  respondent  subjected  to  suits  for 
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damai^es  for  non-fulfilmcnt  of  his  said  coo- 
tracla?' 

The  rates  which  were  established  by  law 
were  as  follows : 

408]  **'l.  For  receiving,  elevatinp.  insur- 
ing, delivering,  and  twenty  days' storage,  iv.n 
cents  per  bushel, 

"2.  After  twenty  days,  one  half  cent  per 
bushel  lor  each  fifteen  days  or  part  thereof. 
but  not  to  exceed  five  cents  for  six  monthH." 

It  appears  from  these  admissioDs  that  the 

Srincipal  business  ot  defendant  was  that  of 
uyiitg  wheat  and  shipping  it  to  Minneupolis 
and  Diiiuth  for  sale,  and  that  he  operated  and 
maintained  his  elevator  for  the  exclusive  pur- 
pose of  purchasing  grain  to  fill  his  contrarts; 
and  while  at  the  time  the  elevator  was  not  full 
and  there  was  room  for  the  storage  of  the 
grain  tendered  by  the  petitioner,  and  the  de- 
fendant had  at  times  used  vacant  space  in  his 
elevator  for  the  storage  of  grain  of  others,  yet 
such  use  was  a  mere  incident  to  and  subor- 
dinate to  his  principal  business  of  buying  nnd 
selling  grain,  for  which  principal  business  he 
exclusively  maintained  and  operated  his  ele 
va'or. 

Now,  my  first  objection  is  that  by  this  de 
oision  a  party  is  compelled  by  the  mandate  of 
the  court  to  engage  in  a  business  which  he 
never  intended  to  engage  in.  and  which  he 
does  not  desire  to  engage  in,  to  wit,  the  hiM- 
ness  of  maintaining  a  public  elevator.  His 
business  is  that  of  buying  and  selling  grain, 
and  he  operates  and  maintains  the  elevator, 
whicli  be  owns,  for  the  exclusive  purpose  of 
carrying  on  that  business.  That  he  may  have 
sometimes  accommodated  his  neighbors  liy 
the  use  of  bis  elevator  for  the  storage  of  tlieiV 
grain,  and  thus  to  a  limited  extent  engaged  in 
that  business,  does  not  change  the  f}<c(.  as 
admitted,  that  his  principal  business  was  thnt 
of  buying  and  selling,  and  that  he  opt^ated 
and  maintained  that  elevator  exclusively  for 
the  carrying  on  of  that  buttine^t^,  or  the  other 
admiitecl  fact  that,  if  he  is  compelled,  as  he  is 
compelled  by  this  mandate,  to  receive  grain 
as  tendered  so  long  as  he  has  storage  capacitv 
unoccupied  in  his  elevator,  his  principal  busi- 
ness and  that  for  which  he  built  the  elevator 
will  be  utterly  ruined  and  destroyed. 

The  question  is  not  whether,  if  he  should  re- 
ceive and  store  in  his  elevator  grain  for  others, 
he  might  not  so  far  bring  nimself  within 
the  scope  of  the  law  as  to  be  deemed  for  that 
400]  ^transaction  engaged  in  the  business 
of  maintaining  a  public  elevator,  and  thus 
bound  by  the  charges  fixed  by  statute ;  but 
whether,  when  he  maintains  an  elevator  ex- 
clusively for  his  own  business,  the  fact  that 
at  times  he  has  used  vacant  room  in  it  for  the 
storage  of  the  grain  of  other  persons,  compels 
him  to  receive  grain  when  tendered  irrespective 
of  tiie  injury  which  it  does  to  his  own  busi- 
ness. And  it  is  admitted  that  at  the  time  of 
this  tender,  there  was  not  sufilcient  storage 
capacity  in  his  elevator  to  hold  and  store  tlie 

frain  purchased  by  him  in  the  conduct  of  his 
usine.Hs.  And  this  is  a  matter  of  no  trifling 
moment  to  one  engaged  in  the  buniness  of 
buying  and  selling  grain.  He  cannot  know 
in  advance  when  grain  will  be  tendered  at  a 
price  which  will  justify  his  purchase  with  a 
▼lew   to  profit.    Tlie  fact  that  to-day  there 
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may  be  storage  capacity  does  no»  prove  that 
to-morrow  he  may  not  need  the  entire  caparity 
of  his  elevator.  And  yet,  if,  because  lo  day 
there  is  room  in  his  elevator,  he  is  bound 
to  receive  any  grain  that  shall  be  tendered,  he 
may  to  morrow  be  unable  to  m^ike  purchase 
of  the  offered  grain.  U  is  a  m<it(er  of  common 
knowledge  that  grain  is  not  put  into  and  taken 
out  of  an  elevator  in  an  iubtunt.  And  if  once 
deposited  the  owner  cannot  be  compelled  to 
remove  it,  merely  for  the  nccomoduiion  of  the 
warehouseman,  but  may  leave  it  tlierc  indefi- 
nitely, so  long  as  he  pays  the  legal  chargrt. 
The  petition  was  for  a  writof  mandamus  com- 
manding the  defendant  "so  lonir  as  itie  capu- 
city  of  his  said  elevator  is  sutlicient  fur  the 
purpose,  to  store  such  grain  as  may  be  ten- 
dereci  to  him  by  the  relator,*'  and  the  decree 
of  the  court  was  that  the  "writ  issued  as 
prayed  ft  r,"  and  that  is  the  decision  which  is 
afilrmed  by  this  court. 

I  dissent  in  the  second  place  because  the 
facts  show,  in  the  W(»rds  of  Mr.  Justice  Brad- 
ley, no  **prartiral  monopoly,  to  which  the  cit- 
iz'-.n  is  compelled  to  resort,  and  by  means  of 
which  a  tribure  can  be  exacted  from  the  com- 
munity." Along  the  line  of  this  single  road 
within  the  limits  of  this  slate  there  are  about 
six  hundred  of  these  elevators,  owned  and 
operated  by  over  one  hundred  and  twenty-five 
different  persons,  varying  in  cost  of  construc- 
tion from  $500  to  $5000:  at  every  station  there 
is  land  purchasable  by  any  one  at  prices  vary- 
ing *from  $1.25  to  $40  per  acre,  and  a  [4 10 
granary  sufilcient  to  store  the  average  product 
of  an  ordinary  Dakota  farm  can  be  erecte<l  at 
a  cost  of  not  exceeding  $150.  So  it  is  that 
when  any  farmer  or  other  individual  can  at  a 
cost  of  less  than  $i00  provide  himself  with  all 
the  facilities  for  storing  and  shipping  the  en- 
tire product  of  an  ordinary  farm,  when  along 
the  line  of  a  single  railroad  there  are  six  hun- 
dred elevators  already  constructed,  owned, 
:ind  operated  by  one  hundred  and  twenty  five 
different  persons,  when  at  every  station  at 
which  grain  is  marketed  there  arc  from  two 
to  ten  such  elevators,  it  is  held  that  there  ex- 
ists a  monopoly  such  as  justifies  control  b7 
the  public  of  the  prices  at  which  grain  shall 
be  stored  in  any  one  of  these  many  elevators 
If  this  be  a  monopoly,  justifying  public  con* 
trol  of  prices  for  service,  I  am  at  a  loss  to  per- 
ceive at  what  point  the  fact  of  monopoly  will 
cease  and  freedom  of  business  commence. 
For  obviously  elevators  along  the  line  of  that 
road  were  as  plentiful  as  other  institutions  of 
industry,  and  as  easily  and  cheaply  construct- 
ed, and  therefore  savoring  no  more  of  monop- 
oly. 

I  dissent,  in  the  third  place,  because  by  thla 
law  the  elevator  man  is  bound  not  merely  to 
receive,  store,  and  disehhrge  the  grain  wuich 
is  tendered  to  him.  but  also  to  insure  and  pay 
the  cost  of  insurance,  it  matters  not  what  that 
cost  may  be,  whether  more  or  less  than  he  re- 
ceives for  the  whole  service.  I  do  Dot  care  to 
enlarge  upon  this  matter.  If  the  legislature 
can  compel  a  party,  though  confessedly  to  the 
disadvantage,  injury,  and  even  destructifin  of 
his  own  special  Lousiness  of  buying  and  selling 
grain,  to  receive  and  store  grain  for  whoever 
may  demand  it  in  an  elevator  which  he  is 
maintaining  and  operating  for  the  exclu«ive 
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mtyioif  on  of  hii  own  bunloeM  at  any  prEct 
«bicb  It  seM  fit  lo  Hllon,  aod  at  the  same  tlint 
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duct  will  be  lost.  For  theNc  rea«ODe,  thiii 
brltSy  stated,  1  nm  constraiued  to  dissent  from 
tbUopintoD  and  judgmeoL 

I  am  aulboriicil  to  say  that  Afr.  Juilia 
Field,  Ur.  Jutlice  Jmckaon,  aaJ  Mr.  Jvttia 
White  coDCur  in  Ibts  dissent. 


H.  W.  BENJAMIN  kt  al. 
(8ce  ».  C  Iteporter'a  ed.  Ul-13S.t 
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Kiyr*.—Ai  lo  Jul 
•Hurt  dependent  on  ratdtna  o/piiitiM.*prnperpta« 
tit  mil,  see  note  to  Roberia  v.  Lewis,  3S:  S!9. 

A»  la  amount  nictaaru  to  gtot  Jurlallcllnn  (nelr- 
euU  court  cosrivrlar  to  Aa  ot  ia7S:  amount  neai- 
tani  BintK  Ad  of  l$75:  nmouni  In  dlipuit.  see  note 
to  Sohunk  T.  Molloe.  M.  A  S.  Ck>.  Vt:  126. 

A»  to  colorable  coni'^ininccf  to  ciuUiIe  luU  to  tit 
brvugM:  tnafive  o/  trnnaftr:  tchen  im  obifHan:  coo- 
INtnt;  miftleiicc  of  mnlimor.  see  note  to  U'ltaoald  t. 
SmaUay,  1:  tst. 
7«4 


warraata  and  certlDcatM  for  debts  due  the  polio* 
toroe  and  olalms  amlnst  tbe  board  of  poUoe,  fi  k 
suit  to  reoorer  the  oonlenta  of  ohoae*  In  action, 
soasto  preoluds  tbeaasUmee  from  lutns  lo  th* 
U.  S.  circuit  court,  unices  bis  asaisuar  Oould  au* 
If  no  asabiument  had  beep  made. 
[No.  1(81.] 
Bubmilttd  Jan.  IM,  1S94.  Dtadtd  Man  U,  1S94. 

ON  ACRRTIFICATE  from  tbe  TTnltod  Btaica 
Circuil  Court  of  Appeals  from  the  Fifib 
Circuit,  certifying  questiops  and  proposittona 
of  law  to  this  court,  in  regard  to  tbe  Jurisdic- 
tion of  llie  circuit  court  and  asking  the  decli 
ioD  of  Ibis  court  Ibereupnn,  in  a  suit  bnmgbt 
by  H.  W.  BcnJamiD,  plaintiff,  against  Ibe 
ciiy  of  New  Orleans,  and  oilier  municipal 
corporations,  citizens  of  ilie  stateof  Loulijlank, 
for  an  account  of  tbe  ilebts.  liabilillas,  and  un- 
paid duasof  (be  Board  of  Melrnpolitan  Police, 
incUiding  warrants  and  certificates,  ami  that 
a  like  account  be  Inken  uf  tbe  amount  due  by 
defendants  lo  said  iHinrd.  and  of  all  police 
taxes  collected  by  defendants  and  withheld 
from  Bald  board,  and  the  defendants  be  de- 
creed lo  pay  lo  a  reccivi*r  ihetr  shares  of  tbe 
amount  due  to  tbe  creditors  of  said  board, 
nud  Ibat  the  fund  thus  realized  be  applied  to 
tlie  claimant  of  plniuti£F'g  warrants,  cerlifl 
rate",  and  cliiims,  nud  of  Ibe  olber  creditors 
of  £aid  boani,  elc.  First  question  answered 
in  tbe  negative,  and  the  third  In  Ibe  afltrma 

Biaiement  by  Vr.  Cfiirf  J'lilktTnWert 

TbisisacerilflcHie  fr.im  the  United  Slates 
Circuit  CourtofAppeiiis  for  tbe  Fifth  Circuit, 
under  section  6  of  tbe  Judiciary  Act  of  Marcti 
'i.  1801.  the  statement  atid  questions  of  luw  so 
cerlitied  being  as  follows : 

■'  The  complainant,  an  alien,  Btei)  bis  bill  of 
complaint  in  the  circuit  court  against  the  city 
of  New  Orleans  and  olber  municipal  corpora 
lions,  citizens  of  Ibe  slate  of  Louisiapa,  alleg- 
ing, among  olber  things,  as  fnilowB.  tIe  : 

"That  by  an  act  of  tbe  legMalure  of 
Lnnisiana  (No.  14)  approved  September  14. 
1868.  the  parishes  of  Orleans  (including  Ibu 
•ciiy  of  New  Orleans)  Jefferson  and  8t,  [412 
BiToard,  were  territorially  united  in  nnedislrict 
for  the  purpose  ot  police  government  therein, 
called  the  'Metropolitan  police  dislrict  of 
New  Orleans,  alale  of  Louisiana  i'  that  tbe 
govern mentot  said  district  for  police  purposes 
was  vested  in  a  board  ol  commissioners  stylwl 
'  tbe  board  of  Metropolitan  police.' 

"  *  That  said  board  was  reipiired  \0  appoint 
all  tbe  olTlcurs  and  employes  of  (be  police 
force  required  in  said  dintrici,  and  Ihelr 
salaries,  which  were  prescribed  by  Ihe  act. 
were  required  to  be  paid  mnolhly  ;  that  by 
said  act  and  acts  of  said  legislaluie  aupple- 
mentary  to  and  amendatory  thereof  said  bOAtd 
was  required  \o  make  annually  an  estimate  of 
the  expenses  of  mainialDlag  a  police  force  in 
said  district  and  to  apportion  the  same  to  tbe 
several  cities  and  parishes  within  said  tlistricl, 
and  said  cities  ana  parishes  were  required  by 
said  acts  to  promptly  pay  and  provide  tbe 
means  for  promptly  paying  tbe  amouota  tfau) 
apportioned  to  tbcm,'  and  they  wera  author- 
ized and  required  lo  raise  the  amount  by  levy- 
log  taxes  for  that  purpose. 
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**  That  said  board  of  Metropolitan  police, 
In  obedience  to  the  laws  creating  and  govern- 
ing the  same,  organized  a  Metropolitan  police 
force  in  said  district  and  appointed  and  em 
ployed  the  officers  and  members  thereof,  who 
entered  upon  their  duties  and  rendered  serv- 
ices under  contracts  therewith  to  be  paid  the 
salaries  fixed  bv  law  for  such  empiovment, 
such  contracts  being  made  upon  the  faith  of 
its  revenues  applicable  to  their  payment  being 
unimpaired. 

"  That  said  board  annually  made  the  esti- 
mates of  the  expenses  of  maiotaining  such 
police  force  and  apportioned  the  same  to  the 
several  cities  and  parishes  in  the  district,  and 
that  large  sums  are  due  and  unpaid  on  ac- 
<:ount  thereof  by  the  city  of  New  Orleans  and 
other  corporations  made  defendants  in  the 
bill. 

"That  by  the  provisions  of  an  act  of  said 
legislature  approved  Feliruary  27,  1869,  and 
subsequent  acts  all  warrants  issued  in  pay 
ment  of  salaries  of  officers,  employes,  and 
members  of  the  Metropolitan  police  and  for 
the  expenses  of  said  board  were  made  re- 
413]  ccivable  for  all  ptinsh  and  *municipal 
taxes  and  licenses  within  the  limits  of  the  Metro- 
politan police  district  and  for  all  debts  due  or 
to  become  due  to  the  parishes  and  cities 
within  said  district,  not  exceeding  in  any  one 
year  the  amount  of  their  respective  apportion- 
ments for  that  year. 

*  */  That  by  an  act  of  said  legislature  (No.  85) 
approved  March  31 ,  1877.  Faid  act  No.  74,  of 
September  14,  1808,  establishing  said  Metro- 
politan police  district :  said  act  No.  44,  of 
February  27, 18G9.  making  all  warrants  issued 
in  payment  of  Metropolitan  police  salaries 
and  expenses  receivable  for  all  municipal  and 
pmish  tnxes  within  the  district ;  said  act  No. 
94,  of  March  80,  1870.  requiring  the  several 
cities  and  pnrlshus  within  the  district  to  pay 
and  to  provide  the  means  for  the  payment  of 
tlieir  apportionments  of  the  expenses  of  the 
l)oard  of  Metropolitan  police  ;  said  act  No. 
Iti.  of  March  24.  1875,  entitled  *  An  act  to  en- 
force the  payment  by  the  city  of  New  Orleans 
and  the  several  cities  and  parishes  of  the 
Metropolitan  police  district  of  the  apportion- 
ment made  upon  them  by  the  board  of  Metro- 
politan police,  and  for  other  purposes.' as  well 
as  all  other  acts  amendatory  of  said  aliove 
enumerated  acts  or  upon  the  same  subject- 
matter,  were  repealed,  and  said  board  of 
Metropolitan  police  was  abolished  and  no  pro- 
vision was  made  for  the  liquidation  of  its 
affairs  or  the  payment  of  its  debts. 

*'*That  said  reponling  act  was  in  violation 
of  section  10,  article  1,  of  the  CouHtitution  of 
the  United  States,  in  that  it  impaired  the  obli 

Sation  of  the  contracts  made  by  said  board  of 
[etropolitan  police  with  its  officers  and  em- 
ployes and  others  to  whom  it  was  indebt^, 
Hnd  who  had  cc.ntracted  with  and  rendered 
services  to  said  board  upon  the  faith  of  said 
provisions  of  law  for  the  enforced  payment 
and  collection  of  the  sums  due  to  it  as  afore- 
said from  the  several  citic<i  and  parishes  within 
said  district,  out  of  which  funds  only  they 
could  be  paid,  and  to  that  extent  said  act  was 
and  is  null  and  void.' 

'*  The  bill  further  avers  that  complainant  is 
the  holder  and  owner  of  Metropolitan  police 
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warrants,  certificates,  and  claims  ngalnst  said 
board  of  Metropolitan  police,  said  warrants 
and  certificates  having  been  issued  by  said 
board  for  services*  rendered  ami  8upplies[4 14 
furnished,  and  said  claims  being  for  services 
rendered  and  supplies  furnished  thereto  under 
contracts  therewith,  said  warrants,  certificates, 
and  claims  amounting  to  $5032.90,  and  that 
other  due  and  unpam  warrants  and  certifi- 
cates issued  by  said  board  are  outstanding, 
and  sums  are  due  and  owing  by  it  for  services 
rendered  and  supplies  furnished  to  it  exceed- 
ing $200,000. 

*'  And  it  is  also  averred-^ 

" '  That  the  only  assets  of  said  board  of 
Metropolitan  police  at  the  time  It  was  abolished 
were  the  amounts  due  to  it  by  said  city  of  New 
Orleans,  and  by  the  other  defendants  as  herein 
stated ;  that  the  aggregate  amount  of  said  in- 
debtedness to  said  board  largely  exceeds  the 
total  amount  of  its  debts  and  liabilities;  that 
law  and  equity  require  that  the  amount  of  said 
assets  should  oe  ascertained,  and  the  just  pro- 
portion due  by  each  of  the  defendants  adjusted, 
and  that  the  liabilities  of  said  board  of  police 
be  fixed  and  determined  and  paid  out  of  said 
assets,  and  if  the  same  exceed  the  liabilities  of 
the  board  that  said  defendants  be  required  to 
pay  their  prorata  shares  thereof.' 

"  'Tliat  said  board  of  Metropolitan  police  was 
a  body  corporate  under  the  laws  of  its  creation, 
and  by  the  repeal  of  said  laws  ceased  to  be, 
and  had  and  has  no  representative  or  successor 
against  whom  suit  might  have  been  or  may 
now  be  brought  for  the  establishment  of  the 
demands  of  the  complainant  herein,  and  ho  is 
remediless  except  in  this  honorable  court, 
where  matters  of  this  nature  are  cognizable 
and  relievable;  wherefore  he  brings  this  his  bill 
in  behalf  of  himself  and  all  other  creditors  of 
said  board  similarly  situated  who  may  come 
in  and  contribute  to  the  expenses  of  this  suit.' 

"  The  prayer  of  the  bill  in  substance  is  that 
an  account  be  taken  *  of  all  the  debts,  liabili- 
ties, and  unpaid  dues  of  every  kind  of  said 
board  of  Metropolitan  police,  including  all  the 
warrants,  certificates,  and  claims  of  your  ora- 
tor and  of  all  others  who  may  come  in  and 
avail  themselves  of  the  decree  to  be  made 
herein  and  contribute  to  the  expense  of  this 
suit;  that  a  like  account  may  be  taken  of  the 
amount  due  by  each  of  said  defendants  to 
said  board  of  Metropolitan  police  for  the  bal- 
ances of  their  unpaid  apportionments  of  police 
expenses,  as  well  as  *of  all  police  taxes  [415 
collected  by  them  and  withheld  from  said  board, 
and  that  said  defendants  be  decreed  to  pay  into 
the  hands  of  some  discreet  person,  to  l>e  ap- 
pointed receiver  by  this  honorable  court,  their 
several  pro  rata  shares  of  the  amount  so  found 
to  be  due  to  creditors  of  said  board  of  Metro* 
politan  police,  including  all  costs  of  the  ad- 
ministration thereof,  and  that  the  funds  thus 
realized  be  applied  to  the  payment  of  your 
orator's  said  warrants,  certificates,  and  claims 
and  of  such  other  persons  as  may  be  creditors 
of  said  board  and  who  shall  come  in  and  es- 
tablish their  claims,  and  also  to  the  payment 
of  interest  thereon  and  all  expenses  of  admin* 
istration  and  costs.' 

"The  defendant,  the  city  of  New  Orleans, 
demurred  to  the  bill,  assigning,  among  other 
causes  of  demurrer,  the  following: 
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"  'That  the  complainant's  said  bill  of  com- 
plaint, in  case  the  same  were  true,  whi.?h  this 
defendant  does  in  nowise  admit,  contains  not 
any  matter  of  equity  whereon  this  court  can 
ground  any  decree  or  give  the  complainant 
any  relief  or  assistance  as  against  this  defend- 
ant. 

'That  the  bill  complains  of  the  repeal  by  the 
legislature  of  Louisiana  of  the  aforesaid  acts 
organizing  and  relating  to  the  Metropolitan 
police  force  and  the  Metropolitan  police  board, 
and  by  reason  of  said  repeal  the  bill  alleges 
the  Metropolitan  police  l>oard  was  abolished 
and  no  provision  was  made  or  now  exists  for 
the  liquidation  of  the  affairs  or  for  the  pay- 
ment of  the  alleged  debts  of  said  board,  and 
the  bill  calls  upon  this  court  to  grant  relief 
for  the  payment  of  said  alleged  debts  of  said 
Metropolitan  police  board;  but  this  defendant 
shows  that  the  only  iqode  of  payment  of  said 
alleged  debts,  if  any,  of  the  late  Metropolitan 
police  board,  a  political  body  for  the  adminis- 
tration of  the  police  of  the  city,  is  by  taxes  to 
be  levied  for  that  purpose,  and,  if  it  be  true, 
as  asserted  by  said  bill,  that  no  provision  now 
exists  for  the  payment  of  said  debts,  this  court 
has  no  power  to  direct  the  levy  of  taxes  for 
said  asserted  debts  or  any  power  whatever  to 
grant  any  relief  in  respect  to  the  matters  of 
which  the  bill  complains.' 

"  The  demurrer  was  overruled. 

"Said  defendant  then  filed  an  answer  and, 
410]among  other 'things,  averred  as  follows: 
•Further  answering,  defendant  admits  that  by 
the  art  of  the  legislature  of  Louif^iana  No.  85, 
of  1877.  the  various  acts  organizing  the  Metro- 
politan police  board  were  repealed;  but  all  the 
provision  for  the  payment  of  said  Metropolitan 
police  was  the  levy  of  the  Metropolitan  police 
taxes  authorized  by  law,  and  said  taxes  had 
already  been  levied  far  in  excess  of  taxes  that 
should  have  been  imposed,  and  the  repealing 
legislation  did  not  interfere  in  any  manner 
with  the  levy  and  application  of  saia  taxes  to 
the  extent  that  they  could  be  collected  to  the 
payment  of  the  legal  obligations  of  said  Met- 
ropolitan police  board,  and  with  this  state 
ment  and  a  reference  to  said  repealing  act  this 
defendant  denies  the  alleQ:ation  in  the  bill 
that,  by  such  repealing  legislation,  no  provis- 
ion was  made  for  the  liquidation  of  the  affairs 
of  said  board  or  payment  of  its  debts.' 

"  This  defendant  again  afflrms  that  said  re- 
pealing act  did  not  interfere  in  any  manner 
with  the  means  of  payment  of  all  lawful  obli- 
gations of  said  board  nor  with  the  right  of 
those  who  had  made  lawful  contracts — that  is. 
to  the  extent  authorized  by  law  with  said 
board;  and  this  defendant  again  refers  to  the 
illegal  and  void  apportionments  of  said  board, 
and  to  the  alletred  contracts  made  by  it.  far  in 
excess  of  the  means  applicable  to  the  support 
of  the  Metropolitan  police,  and  far  In  excess 
of  their  power,  and  denies  to  be  true  that  said 
repealing  act  was  in  violation  of  the  Constitu- 
tion of  the  United  States  or  "impaired  the  ob- 
ligation of  the  contracts  of  said  board  with  its 
officers  and  emplo^^s  who  had  contracted  with 
and  rendered  services  to  said  board  upon  the 
faith  of  said  provisions  of  law  for  the  en- 
forced payment  and  collection  of  the  sums 
due  to  it  from  the  several  cities  and  parishes 
within  said  district/'  and  denies  that  said  act 
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was  null  and  void  in  any  respect  or  to  any  ex- 
tent.' 

"  Said  answer  also  averred  that  the  city  was 
liable  to  said  board  only  for  such  police  taxes 
as  she  collected,  and  that  she  had  fully  ac- 
counted for  all  such  collections,  and  denies 
that  she  is  now  making  any  such  collections 
and  that  any  such  taxes  are  collectible. 

"Issue  being  loined.  the  case  was  referred 
to  a  master  to  *tHke  an  account  of  the  [417 
amounts  due  by  the  defendants  to  said  ooard 
and  of  its  outstanding  liHbilities.  He  reported 
as  due  by  the  city  of  New  Orleans  on  account 
of  its  app«^rlionment8  a  balance  of  $241,106.54 
and  an  indebtedness  of  the  board  incurred  on 
account  of  said  citv  and  still  unpaid  amounting 
to  1123,963.06,  besides  interest  thereon.  Small 
amounts  were  found  due  by  the  other  defend* 
ants  and  also  by  the  board  on  their  account. 

"Prior  to  the  decree  a  number  of  creditors 
of  the  board,  some  of  whom  were  citizens  of 
Louisinna,  with  leave  of  court  intervened  in 
the  suit,  made  proof  of  their  claims  before  the 
master,  claimed  the  benefit  of  the  decree,  and 
prayed  to  be  permitted  to  share  in  the  distribu- 
tion. 

"Of  the  amount  of  claims  proved  before  the 
master  and  covered  by  the  decree  the  com- 
plainant, an  alien,  holds  f;5777.78;  an  alien  in- 
tervenor  holds  $815.78;  intervenorh  who  arc 
citizens  of  Louisiana  ho!d  $Hl, 100.51  ,and  inter- 
veuors  whose  citizenship  does  not  appear  hold 
$30,802.16.  Other  claims,  amounting  to  $13,- 
363  21,  were  proved  before  the  master  by 
persons  whose  citizenship  does  not  appearand 
who  have  not  intervened. 

"And  it  appearing  that  complainant  and 
intervenors  were  assignees  of  the  certificates^ 
warrants  and  claims,  of  which  they  made 
proof  before  the  master,  and  that  their  assign- 
ors were  citizens  of  Louisiana,  and  there  being 
no  averment  in  the  bill  that  the  ns^^ignors  might 
have  sued  thereon  in  the  circuit  court  if  no 
transfer  thereof  had  been  made,  the  city  of 
New  Orleans  moved  to  dismiss  the  suit  for 
want  of  jurisdiction  in  said  court. 

"Tlie  motion  was  denied  and  a  final  decree 
made  requiring  the  defendants  to  pay  their 
virile  shares  of  the  i.idebtedness  of  the  board 
as  reported  by  the  master.  Prom  such  decree 
an  a-ppeal  was  taken  to  this  court,  and  the  case 
came  on  to  be  heard  upon  the  errors  assigned : 
whereupon,  the  court  desiring  the  instruction 
of  the  honorable  and  the  Supreme  Court  of  the 
United  States  for  the  proper  decision  of  the 
questions  arising  herein  touching  the  Jurisdic- 
tion of  the  circuit  court,  it  is  hereby  ordered 
that  the  following  questions  and  proposition* 
♦of  law  be  certified  to  said  Supreme  [418 
Court  in  accordance  with  the  provisions  of 
section  6  ofthe  act  entitled  'An  Act  toestablish 
circuit  courts  of  appeals  and  define  and  regulate 
certain  cases  the  jurisdiction  of  the  circuit 
court  of  the  United  States  and  for  other  pur- 
poses.' approved  March  8, 1891,  to  wit: 

"First.  Does  the  case  made  by  the  bill  alleg- 
ing that  the  board  of  police  has  been  abolished 
and  left  without  successor  or  legal  represent- 
ative and  no  provision  has  been  made  for  the 
apphcation  of  its  assets  to  the  payment  of  Its 
debts  and  the  answer  herein  constitute  a  sail 
in  equity  arising  under  the  Constitution  ofthe 
United  States  and  within  the  jurisdiction  of 
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the  Circuit  Courf  of  the  United  8<alc«  for  tbe 
Eastern  District  of  Louisiana  without  regard 
to  the  diverse  citizenship  of  the  parties? 

"Second.  The  warrants  and  the  certificates 
held  by  the  complainant  having  been  issued 
for  services  rendered  and  supplies  furnished 
under  coniract  with  the  lonrd  of  Metropolitan 
police  when  the  laws  required  said  warrants 
and  certificates  t^  be  received  by  the  defend- 
ants in  payment  of  all  licenses,  taxes,  and 
otiicr  dues,  and  all  such  laws  having  been  re- 
pealed by  the  legi^^lHtu^e  of  Louisinna  without 
making  other  provisions  for  th*j  redemption  of 
said  warrants  and  certificates,  was  this  an  im- 
pairment of  the  obligation  of  the  contract  in 
relation  to  such  warrants  and  certificates  with- 
in the  meaninc  of  article  1.  section  10,  of  the 
Constitution  of  the  United  States? 

*  Third.  Do  the  pleadings  show  a  suit  to  re- 
cover the  contents  of  choses  in  action  within 
the  meaning  of  the  Judiciary  Act  of  18^7  and 
1888,  so  as  to  preclude  the  complainant,  as 
assignee,  from  suing  in  thecircuit  court  of  the 
United  States  to  establish  a  fund  out  of  which 
be,  in  common  with  other  creditors  of  tbe  late 
Metropolitan  police  board,  may  be  paid  pro 
rata  upon  their  claims. 

''Fourth.  Considering  all  the  allegations  In 
the  bill  of  complaint  and  the  provisions  in  the 
constitution  and  laws  of  Louisiana  respecting 
the  Metropolitan  police  board  and  the  Metro- 
politan police  warrants  and  certificates  and  the 
419]  redtmption  *and  payment  of  aiid  oer- 
tificates.  does  the  case  show  a  liability  on  ihe 
part  of  the  city  of  New  Orleans  to  contribute  to 
a  fund  for  the  payment  of  f>aid  warrants  and 
certificates  beyond  its  liability  for  taxes  as- 
sessed and  collected  in  pursuance  of  the 
apportionments  made?" 

The  circuit  court  of  appeals  "  further  ordere  I 
that  the  bill  of  complaint  and  the  demurrer 
and  answer  of  the  city  of  New  Orleans  thereto 
be  made  a  part  of  the  transcript  certifying  the 
aforesaid  questions,  together  with  the"  follow- 
ing sample  copies  of  the  warrants,  certificates, 
pay  rolls,  and  assignments  forming  the  basis 
of  complainant's  demand,  to  wit: 

••  Warrant  Filed  with  and  Part  of  Assignment. 

"(Copy.) 

"Central  department,  Metropolitan  police. 

'•(No.  10.»53.) 

• 'New  Orleans,  May  18.  1874. 
"Treasurer  of  the  board  Metropolitan  police: 
"Pay  to  the  order  of  James    Reilly,  fifty 
^<5,  dollars. 

"By  order  of  the  board. 

"$50.00.    (Signed)   K  Parker.  Chief  Clerk." 

"Certificate  Filed  with  and  Part  of  Assignment, 

•'(Copy.) 
"Central  department,  Metropolitan  police. 
••No.  4748.  173.97. 

"New  Orleans,  Jan.  18,  1876. 
"This  is  to  certify  that  the  board  of  Metro- 
politan police  is  indebted  to  P.  Moran,  No. 
22.  first  precinct,  in  the  sum  of  seventy-three 
AViolIars.  for  salary  for  account  of  the  month 
01  December,  1875. 

"(Signed.)  L.  T.  Murdock, 

"Treasurer  Board  Metropolitan  Police. 

The  amount  due  as  per  this  "certificate  will 
not  be  paid  unless  the  certificate  is  delivered 
to  the  treasurer  of  the  board." 

168  U.  & 


Then  followed  form  of  pay  roll«,  tbe  one 

f;lven  being  approved  ♦January  5,  1877,  [420 
or  forty  nine  hundred  and  seventy-six  y^^  do) 
lars,  and  the  bill,  demurrer  and  answer,  which 
were  set  forth  at  length. 

Messrs.  Wm.  A.  Mauryt  £•  A.  O'Sulli- 
▼an  and  Henry  C.  Miller,  for  appellant: 

This  is  not  a  case  arising  under  tbe  Coii<tti- 
tution.  The  bill  anil  answer  do  not  present 
on  their  face  and  without  extraneous  aid  a 
case  in  equity  arising  under  tbe  Constitution 
of  the  United  States  aside  from  the  diverse 
citizenship  of  the  appi  llaot  and  the  appellee. 

The  impairment  or  disturbance  of  rights 
that  have  already  vested  under  a  repealed  1  iw 
is  not  within  the  purview  of  the  repe.iling  ac( 
unless  its  words  compel  <iuch  a  sense. 

Chew  Heovg  v.  Unit^  States,  112  U.  S.  530, 
559  (28:  770,  778);  rncific  Mail  SS.  Co,  v. 
Miffe,  69  U.  S.  2  Wall.  450  (17:  K)"));  Paeifio 
Mail  SS.  Co.  ▼.  United  States.  103  U.  b.  721 
(26:  419). 

The  police  board  had  no  power  under  the 
law  to  become  a  debtor. 

It  had  a  fund  provided  by  the  authorities 
composing  tbe  police  district,  and  that  fund 
was  the  only  debtor. 

The  remedy  at  law  by  mandamus  for  the 
enforcement  of  tax  levies  is  fully  adequate, 
and  there  is  no  jurisdiction  in  equity  to  afford 
relief  of  that  kind.  Walkley  ^  Muscatine,  73 
U.  S.  6  Wall.  481  (18:  930). 

A  party  entitled  to  receive  payment  from  a 
public  fund  has  the  right  to  coajpcl  such  pay- 
ment by  mandamus. 

Com.  V.  J(jh n son,  2  Binn.  279;  Apgarv.  School 
Dist.  JSo.  4,  34  N.  J.  L.  808;  State  v.  Holiday, 
8  N.  J.  L.  205. 

So  that  unless  this  case  furnishes  an  occasion 
for  the  enforcement  of  the  equitable  doctrine 
of  apportionment  as  between  parties  charged 
with  a  common  burden  the  bill  cannot  be  sup- 
ported. 

The  repeal  of  the  law  authorizing  the  re- 
ceivability  of  police  warrants  and  certificates 
did  not  leave  their  redemption  and  payment 
unprovided  for. 

The  bill  in  this  case  being  for  the  purpose  of 
enforcing  payment  of  police  warrants  and  cer- 
tificates against  so  much  of  the  police  fund  as 
is  in  tbe  hands  of  tbe  city  of  New  Orleans  is 
necessarily  a  direct  suit  to  recover  the  eontenta 
thereof  against  the  only  debtor  liable  thereou. 

Messrs.  J.  D.  Rouse  and  Wm.  Grantv 

for  appellees: 

A  general  demurrer  admits  the  truth  of  all 
tbe  facts  alleged,  and  is  a  denial  of  plaintiff's 
right  to  have  his  case  considered  thereon  in  a 
court  of  equitv. 

Unffing  v.  Qibb,  67  U.  S.  2  Black,  619  (17: 
35B). 

Whether  a  suit  in  tbe  circuit  court  is  one 
arising  under  the  Constitution  or  laws  of  the 
United  States  for  the  purpose  of  original  juris- 
diction, is  determined  by  the  questions  in- 
volved. If  from  them  it  appears  that  some 
right,  privilege  or  immunity,  on  which  the  re- 
covery depends,  will  be  defeated  by  one  con- 
struction of  the  Constitution  or  laws  of  the 
United  States,  or  sustained  by  the  opposite 
construction,  then  the  case  if  one  arising  under 
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tlie  Constitution  or  laws  of  the  United  States. 

Cooke  V.  Avery,  147  U.  8.  876  (37:  209). 

Whether  the  repealing  law  and  act  49  of 
1880  did  or  did  not  impair  complainant's  con- 
tract, is  the  question  presented  for  decision. 
It  is  a  Federal  question  which  gave  jurisdic 
lion  to  the  circuit  court,  do  matter  how  it 
naieht  be  determined. 

Planters  Bank  of  Miwimppi  ▼.  Sharp,  47 
U.  8.  6  How.  801  (12:  447);  Edwards  v.  Kear 
tey,  96  U.  8.  695  (24:  793). 

All  laws  which  deprive  a  creditor  of  re- 
course against  his  debtor,  or  property  he  had 
at  the  time  the  debt  was  incurred,  are  obnox- 
ious to  the  Federal  Constitution  and  void. 

Cvrran  ▼.  Arkansas,  56  U.  8.  16  How.  804 
(14:  705);  Fi$k  v.  Jefferstm  Police  Jury,  116  U. 
8.  131  (29:  587). 

Ordinaril  V,  some  adequate  provision  is  made 
for  the  settlement  of  the  MfTairs  of  dissolved 
corporations  and  the  application  of  their  assets. 
When  this  is  done,  creditors  cannot,  as  we 
concede,  complain  that  the  mere  dissolution  of 
the  corporation  works  any  legal  injury  to 
tbcm. 

Mvmma  v.  Potomac  Co,  88  U.  8.  8  Pet.  281 
<8: 915). 

Bui  where  no  such  provision  is  made,  and  it 
Is  contended,  as  it  was  in  this  case,  by  de- 
murrer and  ari^ument,  that  the  act  of  the  leg- 
islature dissolving  the  debtor  corporation  took 
from  creditors  the  right  to  have  its  assets  ap 
plied  to  the  payment  of  their  claims  and  de- 
prived the  circuit  court  of  the  power  to  grant 
relief,  such  a  law  is  clearly  an  impairment  of 
the  remedy,  and  Tiolates  the  Constitution  of 
the  United  States. 

Even  if  defendants  intended  by  answer  to 
abandon  the  Federal  questions  raised  by  de- 
murrer and  place  the  defense  on  other  grounds, 
it  cannot  be  permitted  to  do  so  for  the  pur- 
pose of  defeating  the  jurisdiction  of  the  circuit 
court  after  it  has  once  attached. 

Cooke  V.  Atery,  147  U.  S.  375  (37:  209). 

The  case  is  one  of  eouitnble  cognizance. 
The  dissolution  of  the  Metropolitan  board, 
by  legislative  act,  without  providing  for  the 
payment  of  its  debts  or  appointing  a  represent- 
ative, took  from  the  creditors  the  action  they 
had  against  their  debtor  for  the  satisfaction  of 
their  claims.  The  effect  of  such  an  act  is  to 
pronounce  the  legal  death  of  the  debtor  with- 
out appointing  an  administrator  who  can  be 
Bued.  It  abates  all  pending  actions  and  ren- 
ders it  impossible  to  bring  a  new  suit  against 
the  debtor. 

Ifumma  v.  Potomac  Co.  33  U.  8.  8  Pet  281 
(8:  945). 

The  act  therefore,  of  itself,  was  an  impair- 
ment of  their  rights  which  gave  the  circuit 
court  equitable  jurisdiction.  The  only  remedy 
left  to  the  creditor  is  to  establish  a  trust  against 
Buch  a<%8et3  as  the  corporation  may  happen  to 
own  at  the  date  of  the  dissolution,  and  seek 
pavment  out  of  them. 

iBtoughton  v.  Pensacola,  93  U.  8.  266  (28: 
696). 

The  destruction  of  a  corporation  by  the  re- 
peal of  its  charter  does  not  destroy  its  rights  of 
property  or  its  choses  in  action.  No  suit  can 
thereafter  be  maintained  against  it,  but  the 
rights  of  its  creditors  are  not  annihilated,  and 
the  courta  may — ^if   the  legislature  does  not 
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provide  some  special  remedy,  enforce  auch 
rights  by  means  within  their  power. 

Oreentcood  v.  Union  Freight  R,  Co.  106  U. 
8.  18  (26:  961);  Sturges  v.  Vanderbiit,  78  N.  Y. 
884. 

In  the  view  of  equity  its  property  constitute 
a  trust  fund,  pledged  to  the  pavment  of  the 
debts  of  creditors  and  stockholoers,  and  if  a 
municipal  corporation,  upon  the  surrender,  or 
extinction  in  other  ways  of  its  charter  is  pos- 
sessed of  any  property,  a  court  of  eouity  will 
equally  take  possession  of  it  for  the  benefit  of 
the  creditors  of  the  corporation. 

MenweUier  ▼.  Qarrett,  102  U.  8.  612  (26: 
204). 

If  a  claim  is  to  be  satisfied  out  of  a  fund 
which  is  accessible  only  by  the  aid  of  a  court 
of  chancery,  application  may  be  made  in  the 
first  instance  to  that  court,  which  will  not  re- 
quire that  the  claim  should  be  first  established 
in  a  court  of  law. 

Russell  ▼.  Clark,  11  U.  8.  7  Cranch,  69  (8: 
271);  Innfs  v.  Ixinsing,  7  Paige,  588;  Case  ▼. 
New  Orleans  4k  C.  R.  Co.  ("  Case  ▼.  Beaure- 
gard:') 101  U.  S.  688  (25: 1004);  New  Orleans  v. 
Chnstmas,  181  U.  8.  191-218  (83:  99-ia7);  8 
Pom.  £q.  464  note  4. 

The  third  question  is  founded  upon  the 
theory  that  the  warrants  and  certificates  held 
by  complainant  are  choses  in  action,  his  title 
to  which  is  derived  through  assignment  by  cit- 
izens of  Louisiana;  that  he  is  suing  to  recover 
their  con  ten  is,  and  that  the  exercise  of  juris- 
diction is  therefore  prohibited  by  the  Act  of 
March  8,  1887. 

Corbin  ▼.  Black  Hawk  County,  105  U.  8. 665 
(26:  1188). 

Necessarily  a  suit  to  recover  the  contents 
must  be  brought  against  the  party  who  made 
the  stipulation,  as  in  the  cose  of  a  promissory 
note  against  the  maker,  or  upon  a  bond  against 
the  obligor.  But  this  exception  has  never 
been  extended  to  a  case  not  clearly  with- 
in it. 

Desf^ler  v.  Dodge,  57  U  8.  16  How.  681  (14: 
1088);  Ambfer  v.  E/jpinger,  137  U.  S.  480  (34: 
765);  Bashnell  v.  Kennedy,  76  U.  8.  9  Wall. 
867  (19:  736). 

The  complainant's  bill  was  brought  not  only 
in  behalf  of  himself  but  of  all  other  creditors 
similarlv  situated,  not  to  recover  contents,  but 
to  establish  a  fund  out  of  which  all  should  be 
be  paid  pro  rata. 

A  suit  to  recover  the  contents  of  a  chose  in 
action  is  one  to  enforce  the  obligation  thereof 
in  toto. 

Bean  ▼.  Smith,  2  Mason,  252. 

The  statute  never  contemplated  an  exclusion 
of  jurisdiction  in  cases  where  a  mere  ne^ti- 
able  instrument,  or  chose  in  action  was  mixed 
up  in  the  ingredients  of  the  case;  but  only 
where  that  chose  in  action  constituted  the  sole 
cause  of  action,  and  the  assignment  constituted 
the  whole  ground  of  plaintiff's  right. 

Ober  V.  Gallagher,  93  U.  S.  206  (28:  881). 

The  intervenors  come  in  merely  for  the  pur* 
pose  of  participating  in  the  distribution  of  the 
fund  in  which  they  are  entitled  to  share.  They 
present  ancillary  cases  only,  of  which  the  cir- 
cuit court  always  takes  jurisdiction  without 
regard  to  the  citizenship  of  the  parties. 

Stewart  ▼.  Dunham,  115  U.  S.  Gi  (29:  829); 
Krippendorf  Y.  Hyde,  110  U.  8.  276  (2»:  145); 
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Paeifie  H.  Co.  of  Mfstouri  ▼.  Miuouri  Pae.  R. 
Oo,  111  U.  8.  521  (28:  504);  Phelps  v,  Oakg,  117 
U.  8.  286  (29:  888j;  Johruon  ▼.  Waters,  HI  U. 
8.  640  (28:  547). 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  tlie  court: 

The  first  and  third  questions  propounded 
relate  to  the  jurisdiction  of  the  circuit  court, 
wliich  was  invoked  on  two  grounds:  (1)  that 
424]  the  case  was  one  arising  under  the  *Con- 
siilulion  of  the  United  Slates;  and  (2)  on  di- 
verse citizenship. 

1.  When  a  suit  does  not  really  and  substan- 
tially involve  a  dispute  or  controversy  as  to 
the  effect  or  construction,  upon  the  determina- 
tion of  which  the  result  depends,  then  it  is  not 
a  suit  arising  under  the  Constitution.  Shrctat 
port  V.  Cole,  129  U.  8.  86  [32:  589 1;  Stnrin  v. 
New  York,  115  U.  8.  248.  257  [29:  88^.390]; 
LiWe  York  Oold  Wash,  d  W.  Co.v.Keyes, 
96  U.S.  199  [24:656]. 

The  judicial  power  extends  to  all  cases  in 
law  and  equity  arising  under  the  Constitution, 
but  these  are  cases  actually  and  not  potentially 
arising,  and  jurisdiction  cannot  be  assumed 
on  mere  hypothesis.  In  this  class  of  cases 
it  is  necessary  to  the  exercise  of  original  juris- 
diction by  the  circuit  court  that  the  cause  of 
action  should  depend  upon  the  construe! ion 
and  application  of  the  Constitution,  and  il  is 
readily  seen  that  cnses  in  that  predicament 
must  he  rare.  Ordinarily  the  question  of  the 
repugnancy  of  a  state  statute  to  the  impair- 
ment clause  of  the  Const  it  ution  is  to  be  passed 
upon  by  the  state  courts  in  the  first  instance, 
the  presumption  being  in  all  cases  that  they 
will  do  what  the  Constitution  and  laws  of  the 
United  States  rerjuire  {Chicago  d-  A.  R.  Co.  v. 
Wiggins  Ferry  Co.  108  U.  8.  IH  [27:  63t;])  and 
if  there  be  ground  for  complaint  of  their  de- 
cision, the  remedy  is  by  writ  of  error  under 
section  709  of  the  Revised  Statutes.  Congress 
gave  its  construction  to  that  part  of  the  Con 
stitution  by  the  twenty  fifth  section  of  the 
Judiciary  Act  of  \1>^^,  and  has  adhered  toitin 
subsequent  legislation. 

But  assuming  that  such  repugnancy  might 
be  so  set  up  as  to  form  an  independent  ground 
of  jurisdiction  in  'he  circuit  court,  it  Incomes 
necessary,  in  order  to  dispose  of  the  inquiry 
whether  such  a  dispute  4)r  controversy  was 
really  involved  here,  to  refer  to  certain  legis- 
lation of  the  state  of  Louisiana. 

By  act  No.  74  of  1868(U.  Acts.  1868, 85)  the 
parishes  of  Orleans,  JefTerHou.  and  St.  Ber 
nard  were  united  Into  a  district,  called  "the 
Metropolitan  Police  District  of  N-w  Orleans. 
Slate  of  liOuisiana,"  an<l  a  board  created,  styled 
the  "Board  of  Metropolitan  Police,"  upon 
4225]  which  were  conferred  the  ^powers  and 
duiiespertaining  to  police  government  and  dis- 
ciplinein  that  district,  with  power  to  issue  war- 
rants and  certificates  for  the  payment  of  the  po- 
lice and  other  expenses.  Tliese  expenses  were 
to  l>e  borne  by  the  cities,  towns,  and  parishes  of 
the  district,  and  apportionments  or  estimates 
thereof  were  to  be  made  annually  by  the  board 
against  each  of  the  cities  and  parishes,  which 
were  to  be  "binding  upon  the  respective  cities 
and  towns  interested  therein,"  and  the  cities, 
towns,  and  parishes  were  empowered  and  di- 
rected to  annually  levj  and  collect  taxes  to 
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raise  the  sum^  of  money  so  estimated  and  ap- 
portioned, to  be  paid  over  to  the  state  treas- 
urer and  constituie  a  fuud  to  be  paid  out  oa 
warrants  as  provide<i. 

By  act  No.  44  of  1869  (La.  AcU,  1869,  42) 
and  act  No.  9*i  of  1869,  amending  and  re- 
enacting  the  original  act  (La.  Acts,  18ti9,  92) 
warranto  issued  in  payment  of  the  salaries  of 
officers,  employes,  and  members  of  the  Metro- 
politan police  in  accordance  with  act  No.  74 
of  1868  were  made  receivable  for  all  parish 
and  municipal  licenses  and  taxes  within  the 
limits  of  the  Mciropolitan  police  district,  pro- 
vided the  aggregate  so  received  in  each  current 
year  should  not  exceed  the  amount  of  the  ap- 
portionment for  that   vcnr. 

Bv  act  No.  41  of  18^0  (La.  AcU«.  1870.  74)  all 
warrants,  checks,  and  ordern  issued  in  pay- 
ment of  the  salaries  of  Metropolitan  police, 
and  all  warrants,  checks,  and  orders  issued,  or 
that  might  thereafter  be  issued,  for  the  sup- 
plies and  expenses  of  the  Ixmrd,  w(!re  made 
receivable  for  all  police  and  municipal  taxes 
and  dehu»  to  become  due  for  the  policcof  New 
Orleans,  Jeflersun,  and  Carrol  It  on,  provided 
that  the  aggregate  of  such  warrant.«,  cheiks, 
or  orders  so  received  in  fach  cuvrent  year 
should  not  exceed  the  apportionment. 

By  act  No.  33  of  1874  (La.  Laws,  1871, 
p.  70,  i^  4)  it  war»  enacted,  among  other  things, 
that  all  Metropolitan  police  taxes  should  be 
collected  in  cash,  and  that  it  should  be  unlaw- 
ful to  receive  in  payment  for  said  taxes  any 
warrants  of  indebtedness  of  any  kind  what- 
ever, provided  that  warran's  and  certifieatea 
issued  prior  to  January  1,  1874,  should  still  lie 
received  for  taxes  due  for  the  years  prior  U> 
that  dale. 

In  1875  (La.  Laws,  1875.  35,  No.  10)  an  act 
was  passed,  to  *ihe  elTici  that  the  total  [42G 
amount  of  apportionments  should  be  divided 
into  twelve  equal  parts,  and  that  weekly  settle- 
ments of  taxes  collected  should  l>e  maue,  and 
that,  whenever  the  city  of  New  Orleans  or  any 
city  or  parish  making  part  of  the  police  dis- 
trict should  fail  to  pay  the  full  amount  of  its 
pro  rata  share  for  any  month,  the  tax  bills 
should  be  transferred  to  the  Metropolitan 
police  board  for  collection. 

By  Act  No.  35,  parsed  at  an  extra  ses-oion  of 
the  legislature  in  1877,  and  approved  ^larcU 
31  (Ln.  Arts.  Extra  Sess.  1877,  p.  57)  the  acts 
of  1808.  1809.  Ib70,  and  1875.  above  referred 
to,  and  other  acts  upon  the  subject,  were  re- 
pealed, and  the  police  system  transferred  to 
the  city. 

It  was  ordained  by  the  constitutional  con- 
vention of  1^711  *'that  all  taxes  and  licenses 
due  any  parish  or  municipal  corporatiou  prior 
to  January  1,  1879,  may  be  payable  in  any 
valid  warrants,  scrip  or  fioating  indebtedness 
of  said  pirishor  muiiicip.il  corporation,  except 
judgments."  Li.  Acts,  1880,  Constitution, 
etc'  68.  And  by  act  No.  4tt  of  1880  (La, 
Laws  1880,  48)  it  was  enacted  that  all  paiish 
or  municipal  corporations  should  ''receive  for 
all  tuxes  and  licenses  due  said  parish  or 
municipal  corporations  prior  to  January  1, 
18i9.  all  valid  warrants,  scrip  or  evidence  of 
indel)tedness  of  said  parish  or  municipal  cor- 
poration<«,  except  judgments,  without  any  dia- 
crimination  as  to  what  year  said  warrants, 
scrip  or  evidence  of  indebtedness  ahall  have 
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beeo  iflniied.  provided,  that  all  valid  Metropoli- 
tan police  warrants  or  scrip  for  the  years 
1874.  1875,  and  1876  shall  be  receivable  only 
for  that  portion  of  the  tax  levied  for  the  Met- 
ropolitan police  fund  and  no  other,  without 
any  discrimination  as  to  the  year  in  which 
•aid  warrants  were  issued  or  said  taxes  levied." 

This  bill  was  framed  upon  the  theory  that 
the  city  of  New  Orleans,  the  city  of  Eenner. 
and  certain  parishes  were  debtors  for  the 
amount  of  the  apportionments  as  to  each  of 
them  made  bv  the  police  board  during  the 
eight  years  of  its  exi<«tence  (from  1869  to  1876 
inclusive)  and  that  there  was  a  large  balance 
due  on  said  apportionments  which  constituted 
a  fund  for  distribution  among  the  creditors  of 
that  board.  The  bill  stated  that  the  assets  of 
the  board  at  the  time  it  was  abolibhed  *'were 
4t27]  *ihe  amounts  due  to  it  by  said  city  of 
New  Orleans  and  by  the  other  defendants  as 
herein  stated,"  and  that  "the  aggregate  amount 
of  such  indebtedness  to  said  board  Inrgely  ex- 
ceeds the  total  amount  of  its  debts  and  liabili- 
ties." It  was  also,  however,  averred  that  the 
city  of  New  Orleans,  "annually,  during  the 
whole  period  of  the  existence  of  said  board, 
includeid  in  her  budget  of  expenditures  the 
amount  thus  apportioned  to  her.  and  in  pursu- 
ance of  said  authority,  levied  taxes  for  the 
purpose  of  paying  the  same;"  and  "has  from 
day  to  day  and  from  year  to  year,  ever  since 
the  passage  of  the  repenling  act  of  March  81, 
1877,aforesaid,  continued  to  collect  the  taxes 
levied  as  aforesaid,  for  the  purpose  of  paying 
the  apportionments  of  said  city  for  police  ex- 
penses, as  aforesaid  made,  and  notifled  thereto; 
and  is  now  making  such  collections  and  en- 
forcing the  payment  of  taxes  levied  for  that 
purpose,  and  now  has  a  large  sum  of  money 
thus  realized,  which  is  applicable  to  the  pay- 
ment of  said  city's  indebtedness  to  said  board 
of  police,  and  ought  to  be  distributed  among 
the  creditors  of  said  board  in  reduction  of 
their  claims,  including  those  of  your  orator." 

The  prayer  of  the  bill  was  that  an  account 
be  taken  of  the  debts,  liabilities,  and  unpaid 
dues  of  every  kind  of  said  board  of  Metro- 
politan police;  that  an  account  be  taken  of 
the  amount  due  by  each  of  the  defendants  to 
the  board  "  for  the  balances  of  their  unpaid 
apportionments  of  police  expenses,  as  well  as 
of  all  police  taxes  collected  by  them  and  with- 
held from  said  board  ;"  that  a  receiver  be  ap- 
pointed, to  whom  the  defendants  be  decreed 
to  pay  their  several  pro  rata  shares  of  the 
amount  found  to  be  due  to  creditors  of  the 
b'lard.  including  costs ;  and  that  the  funds 
thus  realized  be  applied  to  the  payment 
oif  complainant's  warrants,  certiticates,  and 
claims,  and  of  such  other  persons  as  may  be 
creditors  of  the  board,  and  who  should  come 
in  and  establish  their  claims;  and  also  to  the 
payment  of  interest,  expenses  and  costs.  The 
bill  averred  that,  by  act  No.  85  of  1877.  acts 
No.  74  of  1868  ;  No.  44  of  1869  ;  No.  94  of 
1870  ;  and  No.  16  of  1875,  and  other  acts  not 
enumerated  were  repealed,  and  the  eleventh 
paragraph  of  the  bill  contained  the  allegation 
upon  which  the  contention  rested  that  the 
suit  was  one  arising  under  the  Constitution  of 
428]  the  United  States.  *it  being  averred  : 
"that  said  repealing  act  was  in  violation  of  sec- 
tion 10.  article  1  of  the  Constitution  of  the  Unit- 
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ed  States,  in  that  it  impaired  theobllcation  of 
the  contracts  made  by  said  board  o?  Metro- 
politan police,  with  its  officers  and  employes 
and  others,  to  whom  it  was  indebted,  and  who 
had  contracted  with  and  rendered  services  to 
said  board,  upon  the  faith  of  said  provisions 
of  law  for  the  enforced  payment  and  col lectioD 
of  the  sums  due  to  it  as  aforesaid  from  the 
several  cities  and  parishes  within  said  district, 
out  of  which  funds  only  they  could  be  paid 
and  to  that  extent  said  act  was  and  is  null  and 
void." 

The  city  of  New  Orleans  demurred  to  the 
bill  for  want  of  equity  ;  because  the  city  had 
never  been  liable  as  a  debtor  directly  upon  the 
apportionments ;  and,  because,  so  far  as  the 
payment  of  the  warrants  and  certificates  wae 
enforceable  through  the  levy  of  taxes,  such 
levy,  if  needed,  could  not  be  directed  in  this 
proceeding.  The  demurrer  was  overruled  and 
the  city  answered.  The  answer  denied  that 
the  act  of  1877  either  changed  or  attempted  to 
change  or  affect  in  any  manner  or  degree  the 
rights  or  remedies  of  the  holders  of  the  war- 
rants and  certificates  ;  denied  that  the  appor 
tionments  had  ever  been  debts  of  the  city,  and 
averred  that  they  were  designed  simply  as  the 
basis  on  which  the  city  was  to  levy  the  Metro 
politan  police  taxes;  denied  that  tax  levies 
already  made  or  the  means  of  collection  were 
interfered  with,  and  maintained  that  under 
the  Metropolitan  police  acts  its  only  liability 
was  for  taxes  collected,  of  which  it  had  then 
none  in  its  hands. 

The  jurisdiction  in  equity  in  this  case  is 
found  in  the  inadequacy  of  the  remedy  at  law, 
either  because  the  rights  claimed  could  not  be 
enforced  at  law  or  because  they  could  not  be 
administered  in  that  forum.  The  bill  was 
manifestly  framed  to  bring  the  case  within 
the  class  in  which  receivers  are  appointed  to 
collect  the  assets  and  pay  the  creditors  of  a 
dissolved  corporation.  Brouqhton  v.  Ptn$a' 
cola,  98  U.  S.  266.  268  [23:896,  897];  Meri- 
wether V.  Oarrett,  103  U.  S.  472,  527  [26:176, 
209J.  Indeed,  it  was  expressly  averred  that 
the  state  courts  had  proceeded  upon  that  prin- 
ciple in  respect  of  similar  warrants  and  cer- 
tificates, and  reference  was  made  in  terms  to 
a  decision  of  the  supreme  court  of  Louisiana 
in  that  behalf.  Harri»on  v.  *NeiD  Orleans, [4k^O 
40  La.  Ann .  509.  The  contention  was  that  the 
holders  of  these  warrants  had  a  right  to  bring 
an  action  at  law  against  the  board  of  police 
to  recover  thereon,  and  that  the  dissolution  of 
the  board  left  the  complainants  without  rem- 
edy except  in  a  court  of  equity,  judgment  and 
execution  at  law  not  being  required  because 
impossible  by  reason  of  the  dissolution  of  the 
board.  Therefore,  the  court  in  chancery  was 
appealed  to  to  lay  hold  of  the  assets  of  the 
board  as  in  the  nature  of  a  trust  fund  and 
apply  them  to  the  payment  of  the  claims. 
Those  assets,  as  shown  by  the  bill,  were  the 
apportionments,  the  tax  levies,  and  the  taxes 
collected.  These  were  the  means  provided  by 
law  for  the  payment  of  debts  created  by  the 
board,  and  if  they  were  left  unaffected  by  the 
repealing  act  the  alleged  impairment  hs[d  no 
basis  to  rest  on.  That  act  was  essentially  a 
mere  change  of  an  instrumentality  of  munici- 
pal government.  It  abolished  the  police 
organization  established  in  1868,  and  vested 
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in  the  city  the  funct!nn  of  mnlntafnfnf;  <ts  own 
|K>Uce.  This  leKiHlAtion  was  not  in  contra 
ventioD  of  the  Constitution  of  the  United 
8t«t<4,  and  was  enHCted  in  the  exorcise  of  the 
iindiKpiited  power  of  the  state  in  that  regard. 
In  making  the  chnnc^e  no  obligation  rested 
on  the  sttite  to  creHte  an  independent  and 
corporate  8urcc«^or  of  the  board  or  to  provide 
for  tiie  application  of  its  assets  to  the  payment 
of  its  debts  if  existing  laws  were  ample  to 
effect  that  purpose.  In  that  view  the  city  of 
New  Orienns  remained  for  all  purposes,  to 
far  M  creditors  were  concerned,  the  repre- 
sentative of  the  board,  and  if  the  city  were 
under  a  liability  to  pay  the  apportionments  in 
•caah  it  was  not  absolved  from  that  liability  by 
the  dissolution  of  the  board.  Although'  the 
creditors  could  not  avail  themselves  of  the  in- 
strumentality of  the  board  to  sue  for  the  ap- 
portionments (if  that  could  ever  have  been 
done)  still,  as  those  apportionments  had  all 
been  made  and  taxes  had  been  levied  and 
were  in  course  of  collection  to  pay  them,  or 
so  mum  thereof  as  was  needed  to  pay  the 
warrants  and  certificates,  the  act  of  1877  left 
the  city  of  New  Orleans  to  respond  as  befoie 
to  the  creditors  in  reference  thereto,  and  the 
remedies  to  which  they  could  resort  were 
quite  as  efllcicnt  nn  thoy  ever  had  been. 
4:)0]  *In  Aeu)  Orleans  v.  Christmas,  131  U.  8. 
191  [33:99],  it  whs  held  that  under  the  juris- 
pruacnce  prevailing  in  Louisiana  a  creditor 
might  exercise  the  rights  of  action  of  bis 
debtor,  a  right  analogmis  to  the  garnishee  or 
trustee  process  in  some  states,  and  that  this 
right  could  be  enforced  in  a  Federal  court  by 
a  suit  in  equity  on  the  principle  of  subrogn 
tioo.  But  if  this  bill  could  be  maintained  on 
the  doctrine  tlierein  recognized,  or  if  the 
equitable  principle  of  apportionment  as  be- 
tween pariie.<t  charged  with  a  common  burden 
were  applicalilo  as  justifying  equity  interposi- 
tion, the  result  on  the  point  under  considera- 
tion would  be  the  same.  Jurisdiction  could 
not  be  obtained  upon  the  bare  averment  of  an 
anticipation  that  the  city  might  rely  on  the 
repealing  act  as  wiping  out  apportionments, 
tax  leyics,  and  tax  collect ion&,  and  that  the 
state  courts  would  so  deciile.  And  the  bill 
made  no  such  speritic  averment,  with  which, 
indeed,  many  of  iia  allegations  were  wholly 
inconsistent ;  while  the  defense  of  the  city 
not  only  rested  on  no  such  ground,  but  the 
answer  denied  that  the  repealing  act  was 
susceptible  of  that  construction  or  could  be 
given  that  effect. 

This  would  be  equally  true  if,  as  sufirgeated 
by  counsel  for  the  city,  the  board  could  never 
have  been  treated  as  a  debtor  (unless  it  had 
collected  taxes  under  act  No.  16  of  1875,  and 
retained  them)  inasmuch  as  it  had  nothing  to 
do  with  raising  the  sums  apportioned  to  the 
local  authorities,  upon  whom  alone  the  duty 
was  devolved  to  accomplish  that  through  the 
exercise  of  the  power  of  taxation,  and  the 
holders  of  warrants  and  certificates  could  from 
the  first  only  have  resorted  to  the  police  fund 
created  through  the  medium  of  the  annual 
apDortionments. 

In  any  aspect,  the  decision  of  the  questions 
Involved  did  not  depend  on  the  Federal  Con- 
stitution.   The  construction  or  application  of 
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that  Instrument  in  one  way  wouM  not  defeat 
complainants,  nor  in  another  su^tnin  them. 

We  are  not  dealing  with  a  writ  of  error  to 
review  the  flual  judgment  of  the  highest  court 
of  a  state  in  a  suit  wheiein  the  validity  of  a 
statute  of  the  state  was  drawn  in  question  on 
the  ground  of  repugnancy  to  the  Constitution 
of  the  United  States  *aitd  the  decision  [431 
was  in  favor  of  its  validity,  but  with  the  original 
jurisdiction  of  the  circuit  court,  sought  to  be 
sustained  on  the  ground  that  the  cause  of  ac- 
tion arose  under  and  was  dependent  upon  the 
Constitution. 

We  are  of  opinion  that  the  ca^e  made  upon 
bill  and  answer  did  not  really  and  substantially 
involve  a  dispute  or  controversy  as  to  the  ef* 
feet  or  construction  of  the  Constitution,  upon 
the  determination  of  which  the  result  of  the 
suit  depended.  Reference  is  made  in  the  ar* 
gument  to  the  fact  that  the  city  filed  a  de* 
murrer  which  was  overruled,  but  the  first 
question  is  confined  to  the  case  on  bill  and 
answer,  and,  moreover,  the  filing  of  the  de- 
murrer could  not,  under  the  clr-untstancos, 
give  jurisdiction  to  the  circuit  court,  if  it  did 
not  otherwise  exist. 

This  conclusion  covers  the  second  question, 
which  speeificnlly  inquires  whether  there  was 
an  impnirnient  of  the  obligations  of  the  con* 
tract  arising  upon  the  warrants  and  certifi- 
cates by  reason  of  the  rei)eal  of  laws  mnkiiig 
them  receivable  in  payment  of  licenses,  taxes, 
and  other  debts.  Of  course  there  was  no  giirh 
impairment  by  the  act  of  1877,  if  that  left  in 
force  substantially  the  mode  of  payment  of 
warrants  provided  by  existing  laws,  and  tlio 
bill  did  not  attack  act  No.  83  of  1874.  which 
suspended  the  tender  of  warrants  and  certifi- 
cates for  taxes  except  for  the  years  prior  to 
January  1,  1874,  while  under  the  ordinance  of 
1879,  by  act  No.  49  of  1880,  the  police  war- 
rants or  scrip  for  1874.  1875,  and  1876  wrre 
made  receivable  for  police  taxes  without  dis- 
criminntion  as  to  the  ar  in  which  the  war- 
rants were  issued  or  tlie  taxes  levied. 

The  bill  did  not  claim  the  right  assumed  by 
the  second  question  to  have  been  taken  away; 
but  it  was  insisted  that  the  warrants  and  ccr- 
tificHtes  were  payable  "in  cash,"  and  it  Is  ar- 
gued that  the  act  of  1880  was  itself  an  impair- 
nif'nt  in  making  them  receivable  for  taxes, 
which  might  restrict  their  payment  in  money. 
The  difliculty  with  this  second  question  is 
that  the  bill  docs  not  seek  to  compel  the  city 
to  receive  the  warrants  and  certificates  for 
taxes;  but  on  the  other  hand,  demands  that 
they  be  paid  in  cash  under  the  theory  that  i\m 
*cUy  owes  the  amount  of  the  apportion  [43:2 
ments,  or  hafttaxesco)lectedonhand,sothatno 
dispute  or  controversy  Hs to  the  recHvability  of 
the  warrants  and  certiticates,  determinative  of 
the  case,  was  involved. 

The  circuit  court  cannot  be  given  Jurisdic- 
tion by  the  suggestion  of  the  inrpairment  ot  a 
contract  in  respect  of  which  the  complainant 
seeks  no  relief,  and  there  is  here  no  avermuut 
raising  such  an  issue. 

2.  We  have  seen  that  the  ground  of  equita- 
ble cognizance  relied  on  is  that  the  holders  of 
these  warrants  and  certificates  had  the  right 
to  bring  an  action  at  law  against  the  board  of 
police  to  recover  thereon,  and  that  the  disso. 
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lutlon  of  the  board  left  the  complainants  with- 
out remedy,  except  in  a  court  of  equity,  Judg- 
ment and  execution  at  law  not  being  required 
becaase  impossible  by  reason  of  the  dissolu- 
tion of  the  board.  It  is  insisted  that  the  city 
stands  in  the  position  of  a  debtor  for  taxes  col- 
lected on  police  board  apportionments  and  for 
the  amount  of  the  apportionments  themselves, 
so  far  as  outstanding.  If  this  were  so,  and 
the  police  board  were  still  in  existence  and 
liable  to  suit,  then  complainants  would  be 
obliged  to  recover  judgment  against  the  board 
and  proceed  against  the  city  by  way  of  credit- 
or's bill  to  enforce  the  collection.  Granting 
that  this  could  be  done  without  judgment  al- 
ter and  because  the  board  had  ceased  to  exist, 
Devertbeless  the  claims  of  complainants  must 
be  established  under  the  bill  precisely  as  they 
would  have  to  be  in  an  action  at  law.  Al- 
though it  is  ingeniously  said  that  the  suit  is  one 
to  **  establish  a  fund,"  this  does  not  change  the 
fact  that  it  is  a  suit  to  recover  on  the  warrants 
and  certificates,  and  then  enforce  their  pay- 
ment by  a  decree  over  against  the  city.  The 
establishment  of  a  fund,  u  in  this  instance,  only 
another  name  for  the  ascertainment  of  an  in- 
debtedness of  the  city  to  the  board,  available 
to  the  creditors  of  the  board,  after  their  claims 
as  fluch  are  judicially  determined. 

By  the  first  section  of  the  Act  of  March  8. 
1887.  chap.  873  (24  Stat,  at  L.  552)  amendatory 
of  the  Act  determining  the  jurisdiction  of  cir 
cuit  courts  of  the  United  States  as  corrected 
bv  the  Act  of  August  18,  1888.  chap.  806  (25 
433]  Stat,  at  L.  433)  no  circuit  or  'district 
court  has  cognizance  of  any  suit  to  recover  the 
contents  of  any  promissory  note  or  other  chose 
In  action  in  favor  of  an  assignee  unless  such  suit 
might  have  been  prosecuted  in  such  court  to 
recover  the  said  contents  if  no  assignment  or 
trnrmfer  had  been  made. 

This  provision  was  taken  from  the  eleventh 
feci  ion  of  the  Judiciary  Act  of  1789,  and  car- 
ried forward  into  section  629  of  the  Revised 
Statutes,  and  was  designed  to  prevent  the 
evasion  of  the  diKcrimination  in  respect  of 
•uits  l>etween  citizens  of  the  same  slate  and 
suits  between  citizens  of  different  states,  es- 
tablished by  the  Constitution  and  laws  of  the 
United  States. 

It  appears  in  the  Act  of  March  8.  1875  (18 
6tat.  at  L.  470)  in  somewhat  different  phrase- 
ology, and  the  restriction  as  to  suits  on  prom- 
issory notes  was  removed,  but  restored  by  the 
Art  of  1887. 

In  S/ieidon  v.  Sill,  49  U.  8.  8  How.  441  [12: 
11471,  it  was  held  under  the  Act  of  1789  that 
the  (iidorsee  of  a  negotiable  promissory  note, 
•cciircd  to  the  pnyee  by  a  mortgage,  could  not 
sue  in  the  courts  of  the  United  States  to  fore- 
close the  mortgage,  unless  the  mortgagee 
could,  but  this  was  necessarily  ruled  otherwise 
under  the  Act  of  1875.  Tredicay  v.  Sanger^ 
107  U.  S.  823  [27:6821, 

As  remarked  by  Mr,  Jtutiee  Blatchford  In 
Curbin  v.  Black  Hawk  County,  105  U.  S.  659. 
665  [26:1136,  1138J.  "the  contents  of  a  con- 
tract, as  a  chose  in  action,  in  the  sense  of  sec- 
tion 629,  are  the  rights  created  by  it  in  favor 
of  a  parly  in  whose  behiilf  stipulations  are 
made  in  it  which  he  has  a  right  to  enforce  in 
a  suit  founcied  on  the  contract ;  and  a  suit  to 
«n  force  such  stipulations  is  a  suit  to  recover 
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such  contents."  In  that  case  it  was  held  that 
a  suit  to  compel  the  specific  performance  of  » 
contract,  or  to  enforce  its  other  stipulations, 
is  a  suit  to  recover  the  contents  of  a  chose  in 
action,  and  not  maintainable  in  the  circuit 
court  oy  an  assignee,  if  it  could  not  have  been 
prosecuted  there  by  the  assignor,  had  no  aa 
sienment  been  mane. 

In  ahoeeraft  v.  Bloxham,  124  U.  8.  730,  785 
[81:574,  576],  it  was  said  by  3/r.  Jwttice  Field 
that  the  terms  used  in  the  statute  '*were  de- 
signed to  embrace  the  rights  the  instrument 
conferred  which  were  capable  of  enforcement 
by  suit."  And  see  Plant  InveMtment  Co,  v. 
Jacksonville,  T.  A  K,  W.  R.  Co.  ante,  p.  858. 

♦In  Walker  v.  Plifwers,  104  U.  S.  245  [434 
[26 .729], it  was  held  that  the  assignee  of  a  judg 
ment  founded  on  contract  could  not  maintain  a 
suit  thereon  in  a  court  of  the  United  States  un 
less  such  a  suit  might  have  been  prosecuted 
there  if  an  a^wignment  had  not  bfen  made. 
Mississippi  MilU  v.  a>An,150  U.S.  202[_37:10521. 

The  fads  in  Ober  v.  Oallag}ter,  93  U.  S.  19;> 

123:829],  were  these:  Thompson,  a  citizen  nf 
Louisiana,  purchased  from  Fleming,  a  citizen 
of  Arkansas,  a  plantation  situated  in  Arkan- 
sas and  gave  his  notes  for  the  purchase  price, 
secured  by  a  lien  reserved  in  the  conveyance, 
which  notes  Fleming  transferred  to  Oallaglier, 
a  citizen  of  Louisiana.  Gallagher  afterwards 
sued  Thompson  in  a  court  of  Louisiana  and 
recovered  judgment.  At  the  time  of  the  pur- 
chase there  was  a  judgment  in  Arkansas 
against  Fleming  upon  which  the  lands  were 
sold  and  conveyed  to  Ober,  to  whom  Thomp- 
son also  conveyed  them.  Gallagher  after 
wards  filed  his  bill  against  Ober,  a  citizen  of 
Arkansas,  and  Thompson  who  had  l>ecome  a 
citizen  of  Tennessee,  praying  that  the  land 
might  be  subjected  under  the  lien  reserved  in 
the  deed  of  Fleming  to  Thompson  to  the  pay- 
ment of  his  judgment.  Fleming  at  the  tiniie 
of  the  commencement  of  the  suit  had  also  l>e 
come  a  citizen  of  Tennessee,  and  it  was  ob- 
jected that  as  Fleming  and  Thompson  had 
both  become  citizens  of  Tennessee  and  there- 
fore Fleming  could  not  sue  Thompson  in 
the  courts  of  the  United  States,  that  Galla- 
gher could  not  maintain  the  suit ;  but  this 
court  held  that  Gallagher,  a  citizen  of  Louisi- 
ana, was  entitled  to  enforce  the  lien  on  the 
land,  in  Arkansas,  against  Ober,  a  citizen  of 
Arkansas,  and  Thompson,  a  citizen  of  Ten- 
nessee, in  collection  of  the  judgment  in  which 
the  note  had  become  merged. 

Mr.  Justice  Story  in  Bean  v.  Smith,  2  Mason, 
252,  held  that  the  circuit  court  had  jurisdic- 
tion on  the  ground  of  diverse  citizenhhip  in  a 
suit  of  equity  brought  by  a  judgment  creditor 
to  set  aside  conveyances  made  after  suit  com 
me  need  and  a  few  days  before  the  term  at 
which  judgment  was  expected  to  be  obtained, 
in  fraud  of  such  creditor,  although  the  Judg- 
ment was  recovered  in  the  state  court  on  a  ne- 
gotiable chose  in  action  on  which  before  judg- 
ment a  suit  could  have  been  maintained  in  the 
circuit  court.  But  there,  as  Mr.  JuUice  Story 
'observed,  the  right  to  sue  the  fraudu-  [435 
lent  grantees  was  not  a  right  which  had  vest- 
ed in  another  person  and  passed  to  complain- 
ant by  assignment ;  and  as  to  the  fraudulent 
grantor  the  right  was  a  new  right  growing 
out  of  a  direct  judgment  between  the  parties 
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and  a  fraud  injurious  to  complainant,  which 
bad  b^n  devised  to  avuid  the  ftalittf action  of 
that  Judgment. 

The  case  before  ns  is  not  of  that  character. 
If  the  board  had  not  been  abolished,  judgment 
could  not  have  been  recovered  against  it  by 
complainants  in  the  circuit  court ;  and  if  a 
Judgment  had  been  recovered  by  them  in  the 
state  court,  a  creditor's  bill  would  have  been 
merely  ancillary  to  the  Judgment,  and  could 
not  have  been  entertained  in  the  circuit  court 
as  an  original  bill.  Upon  the  facts  appearing 
in  this  record,  the  assignees  would  have  ac- 
quired no  new  and  independent  right  of  re- 
coverv,  by  reason  of  the  Judgment,  not  pos 
sessed  bv  the  assignors.  The  l>oard  being 
abolished,  recovery  of  a  Judgment  was  dis- 
pensed with,  but  the  establishment  of  the 
claims  was  still  required  as  the  basis  for  fur- 
ther relief,  and  that  relief  involved  nothing 
more  than  recovery  over,  or  a  direct  decree 
within  the  principles  of  New  Orleans  v.  Christ 
man,  181  U.  8.  191  (.83:99].  analogous  to  Judg- 
ment on  garnishee  process.  The  suit  must, 
therefore,  be  regarded  as  a  suit  to  enforce  the 
payments  of  the  warrants  and  certitlcates,  and 
as  such,  a  suit  to  recover  their  contents,  and 
this  is  so  on  any  other  ground  of  equity  Juris- 
diction which  has  been  suggested. 

In  our  judgment  the  pleadings  show  a  suit 
to  recover  the  contents  of  choses  in  action, 
and,  as  the  bill  contained  no  averment  that  it 
could  have  been  maintained  by  the  assignors, 
if  no  assignments  had  been  made  (from  the 
statement  accompanying  the  certificate  it  ap 
pears  affirmatively  that  it  could  not)  the  juris- 
diction of  the  circuit  court  cannot  be  sustained 
on  the  ground  of  diverse  citizenship. 

77ie  first  question  is  answered  in  the  negative, 
and  t?ie  third  in  the  ajftrmative,  and  it  ttiU  be 
so  certified, 

Mr.  Jvstice  White  took  no  part  in  the  con- 
sideration and  decision  of  this  case. 


436]  0S8IAN  D.  ASHLEY  bt  al.,  Plffs. 

in  Etr., 

V. 

DANIEL  J.  RYAN,   Secretary  of  State  of 
the  Sute  of  Ohio. 

(See  a  C.  Reporter*!  ed.  43<M46u) 

Review  of  state  judgment — conditions  of  granting 
corporate  privileges — pnwer  of  state — charge 
for  filing  articles  vf  consolidation — law  of  Ohio. 

1.  A  writ  of  error  to  a  state  court  brings  before  this 
court  only  tbe  Federal  questions  in  the  case. 


<•  A  state,  fn  granflnfr  a  corporste  privilege  to  tta 
own  citixens,  or.wliat  is  equivalent  thereto,  in  per* 
mitting  a  foreign  corporation  to  become  one  of 
the  constituent  elements  of  a  oonsolidatcd  cor- 
poration organized  under  its  laws,  may  Impose 
such  conditions  ns  it  deems  proper,  and  tbe  nc* 
oeptance  of  tbe  franobiso  in  either  case  implies  a 
submission  to  tbe  conditions  without  which  the- 
franchise  could  not  have  obtained. 

8.  A  state  has  the  right  to  determine  upon  what 
conditluns  its  laws  as  to  the  consoiidation  of  cor« 
porations  may  be  availed  of. 

4,  Tbe  exaction  of  a  charge  by  a  stste  for  the  fill nir 
of  articles  qf  consolidation  of  several  railrouti 
companies  forming  a  connecting  line,  only  one  of 
which  is  a  corporation  of  the  state  as  a  condiiioa 
imposed  by  the  state  upon  the  uikmg  of  corpo* 
rate  being  or  the  exercise  of  corporate  franchises*, 
constitutes  no  tax  upon  interstate  commerce,  or 
the  right  to  carry  on  the  5amc,or  the  instruments 
thereof,  and  its  enforcement  involves  no  attempt 
on  the  part  of  the  state  to  extend  its  taxing 
power  beyond  its  territorial  limits. 

6.  The  law  of  Ohio  requiring  a  corporation  to  po]r 
the  secretary  of  state  for  tiling  articles  of  hkioo* 
ments  of  consolidatioti  of  corporations  a  percent* 
age  on  tbe  capitsl  stock  of  tbe  new  consolidated 
corporation  created  by  such  articles.  Is  valid  and 
constitutional  when  applied  to  the  consoli(liiii<»a 
of  foreign  corporations  with  a  domestic  corpora- 
tion of  tbe  state  forming  a  continuous  line  of 
railroad  through  several  states. 

[No.  888.] 

Argued  and  Svhmitted  April  ftf,   189J^    Bt* 
tided  May  14,  1894. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio,  to  review  a  judgment  of  tliat 
court,  uffirming  the  Judgment  of  the  Circuit 
Court  of  Franklin  County,  Ohio,  afflrming 
the  judgment  of  the  Court  of  Common  Picas 
of  said  county,  sustaining  a  demurrer  to  the 
petition  in  and  dismissing  an  action  brouirht 
by  Ossian  D.  Ashley  et  uL,  plnintifTs.  airjii'  st 
Daniel  J.  Ryan,  secretary  of  the  state  of  Ohio, 
defendant,  to  restrain  the  defendant  from  pay. 
ing  into  the  treasury  of  tbe  stale  certnKi 
moneys,  paid  him  as  a  fee  for  filing  in  bis 
office  articles  of  agreement  of  consolidation  of 
certain  railway  companies  which  tbe  plaitititt'i 
claim  had  been  wrongfully  exacted  of  them, 
and  which  had  been  paid  imder  protest,  anil 
also  to  recover  tbe  moneys  so  paid  for  said  fte^ 
over  and  above  $700.     Affirmed. 

Statement  by  Mr,  Justice  White : 
The  Wabash,  St.  Louis  &  Pacitic  Railroad 
Company,  which  owned  and  operated  lini't 
running  through  the  Hiutes  of  Ohio,  Indiana, 
Illinois,  Missouri,  and  Michigan,  having  de- 
faulted in  tbe  payment  of  iutereston  its  bonds. 


NoTB.— ^1  to  jurisdiction  of  Federal  over  state 
courts :  nueasity  of  Federal  question;  what  consti- 
tutes Federal  quesMon,  see  note  to  ilamblin  t* 
Western  Land  Go.  87:  267. 

As  to  eorporalions^wnen  deemed  eUizens  or  persons^ 
see  note  to  United  States  v.  Amedy,  6:  602. 

As  to  when  consolidation  dissolves  former  com' 
panics,  see  note  to  Shields  v.  Ohio,  24:  857. 

As  to  forfeiture  of  franchises  of  ^  for  misuse^  nonuse^ 
or  abuse,  tee  note  to  Chicago  L.  Ins.  Go.  v.  Needles, 
28:  lOSI. 

Am  to  when  taxation  of  stock  or  shares  in  corpora' 
lion  impairs  ot>ligation  of  contracts^  see  note  to 
Providence  Bank  v.  Billings,  7:  990, 
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An  to  jurisdiction  in  the  United  States  Sni>reine 
Courts  where  Federal  qitrstion  arises,  or  vhere 
are  drawn  in  qiici^tion  statute!;  treaty  or  ConntUU' 
tion.sce  notes  to  Martin  v.  Hunter,  4: 87,  Mattbcws 
V.  Zitne,  2:  654,  and  Williains  v.  Norris,  6: 571. 

As  to  jurisdiction  of  United  States  Supreme  Gmrt 
to  declare  ttate  law  void  as  in  c^mflict  with  ntate  coiu 
stitut ion:  to  revise  decrees  of  state  courts  as  to  cffn» 
ftruction  of  state  taiw,  see  note  to  Hart  v. 
Lamphire,  7:679,  and  to  Commercial  Bank  of  Cin« 
cinnati  v.  Buoklngbam,  12:  IttOl 
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foreclosure  proceedings  were  commenced  in 
the  Federal  courts  for  tlie  sale  of  its  properly. 
8ubr;equent]y  a  committee  was  entruMted  ▼.  ith 
the  duty  of  buying  in  the  property.  After 
purchase  by  the  committee  the  property  in  the 
several  stHtes  whs  transferred  to  companies  in- 
corporated in  those  states.  The  following 
were  the  companies  thus  organized,  and  to 
whom  the  necessary  transfers  were  rei^pectively 
mnde: 

In  Ohio:  The  Toledo  &  Western;  capital 
stock,  $700,000. 

In  Michigan:  The  Detroit  j&  State  Line 
Wabash;  capital  stock,  $300,000. 

In   Indiana:  The  Wabash   Eastern,   of  In- 
diana; capital  f>tock,  $9,000,000. 
437]    'In  Illinois:  The  Wnbash  Eastern,  of 
Iliiuois.  capital  stock,  $12,000,000. 

In  Missouri:  The  Wabash  Western;  capital 
•tock,  $30,000,000. 

Thereafter  the^e  several    companies  were 
consolidated  into  one.     Section  1486  of  the  Re 
Tised  Statutes  of  Ohio  contains,  among  other 
provisions,  the  following: 

••The  secretary  of  state  shall  hereafter 
chari;e  and  collect  the  following  fees  for  offi- 
cial services: 

"1.  For  filing  the  articles  of  incorporation 
of  any  corporation  whose  capital  stock  is  ten 
thousand  dollars  or  under,  ten  dollars;  of  a 
corporation  whose  capital  stock  is  over  ten 
thousand  dollars,  one  tenth  of  one  per  cent 
upon  the  authorized  capital  stock  of  such  cor- 
pnration. 

'2.  For  filing  a  certificate  of  increase  of  the 
capital  stock  of  any  corporation  having  a  cap- 
ita' .stock  where  the  amount  of  the  increase  is 
ten  thousand  dollars  or  under,  ten  dollars; 
where  the  amount  of  increase  is  over  ten 
thousand  dollurs,  one  tenth  of  one  per  cent 
upon  the  proposed  amount  of  increased  capital. 

"  3.  For  filing  articles  of  agreements  of  con 
Bolidution  of  corporations  having  a  capital 
stock,  the  following  fees  shall  be  collectea  by 
the  secictary  of  state:  Said  articles  of  agree 
ments  of  consolidation  shall  be  treated  as  the 
articles  of  incorporation  of  the  new  consoli- 
dated corporations  created  by  such  articles  or 
aereenients  of  consolidation,  and  the  fees  for 
filing  such  articles  or  agreements  of  consolida- 
tion shall  be  the  same  in  each  case  as  is  here- 
inbefore set  forth  for  the  filing  of  articles  of 
incorporation  of  a  corporation  having  the 
same  amount  of  capital  stock,  as  is  provided 
for  by  the  articles  or  agreements  of  consolida- 
tion for  the  new  conyolidated  corporation, 
created  by  any  such  articles  or  agreement  of 
consolidation;  and  in  fixingtheamount  of  such 
fees,  no  credit  shall  be  allowed  for  fees  pre 
viously  paid  by  any  of  the  constituent  corpo- 
rations, parties  to  such  consolidation,  but  the 
same  shall  be  determined  solely  by  the  amount 
of  capital  stock  of  the  new  corporation  created 
by  such  articles  or  agreements  of  consolida- 
tion." 

By  another  provision  of  the  Revised  Statutes 
43S]of  Ohio, the *fees  to  be  collected  under  the 
foregoing  law  were  required  to  be  paid  by  the 
•erretary  of  state  into  the  treasury. 

The  plaintiffs  in  error  presented  their  arti- 
cles of  consolidation,  for  filing,  to  the  secre- 
tary of  state,  and  tendered  $700,  tlmt  being 
one  tenth  of  one  per  cent  on  the  capital  slock 
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of  the  Toledo  &  Western  Railroad,  the  only 
Ohio  corporation  which  had  entered  into  the 
consoliilation.  The  secretary  refused  to  file 
the  proffered  articles  for  that  amount,  and  de- 
manded $52,000,  or  one  tenth  of  one  per  cent 
of  the  par  value  of  the  entire  stock  of  the  con- 
solidated corporation.  This  amount  was  paid 
under  protest,  and  suit  was  at  once  brought  to 
recover  all  the  excess  paid  over  and  above  the 
$700  originally  tendered,  upon  the  ground 
that  such  excess  had  been  collected  without 
warrant  of  law  ;  that  it  constituted  a  tax  for 
the  general  purposes  of  revenue,  and,  there- 
fore, its  exaction  was  contrary  to  the  consti- 
tution and  laws  of  the  slate  of  Ohio;  and, 
moreover,  that  its  enforcement  would  violate 
the  Constitution  of  the  United  States,  because 
it  would  be  an  attempt  on  the  part  of  the  state 
of  Ohio  to  lay  a  burden  on  interstate  com- 
merce, or  the  instruments  of  such  commerce 
and  to  give  an  extraterritorial  iforce  to  its  tax- 
ing power. 

Pending  the  controversy,  an  injunction  is- 
sued restraining  the  secretary  of  state  from 
covering  int )  the  state  treasury  the  sum  which 
had  been  paid  him  under  protest.  The  cause 
was  ultimately  taken  to  the  supreme  court  of 
the  state  of  Ohio,  and  by  that  court  the  judg- 
ment which  maintained  the  validity  of  the 
charge  was  affirmed.  The  plaintiffs  in  error 
thereupon  brought  the  cause  here  for  review. 

3fr.  Henry  Crawford,  for  plaintiffs  in 
error; 

Illegal  fees  and  taxes  paid  under  compulsion, 
can  be  recovered  back. 

Jlakfr  V.  Cincinnati,  11  Ohio  St.  534. 

A  payment  may  be,  under  circumstances, 
involuntary  and  an  action  brought  to  recove 
the  money,  when  the  position  or  interests  of 
the  party  are  such  as  to  require  from  another 
the  performance  of  a  duty  enjoined  by  law  and 
he  is  illegally  compelled  to  pay  money  to  in- 
duce such  performance. 

Slephan  v.  Daniels,  27  Ohio  St.  527;  Western 
U.  Teleg.  Co.  v.  Mayer,  23  Ohio  St.  521 ;  Wilson 
v.  Pelton,  40  Ohio  St.  306. 

Taxes  illegally  assessed  may  always  be  re- 
covered back,  if  the  collector  understands  from 
the  payer  that  the  tax  is  regarded  as  illegal  and 
that  suit  will  be  instituted  to  comt)cl  the  re- 
funding. 

EiSkineY.  Van  ArsdaU,S2\J.  8.15  Wall. 
75  (21:  63);  Shdton  v.  Piatt,  189  U.  S.  595  (35: 
270);  Harmon  v.  Chicago,  147  U.  S.  396 
l37:  216). 

The  law  under  which  the  charge  was  ex- 
acted is  not  a  police  regulation,  but  an  at- 
tempted exercise  of  the  taxing  power  of  the 
state,  and  its  construction  and  validity  must  be 
adjudged  exclusively  on  that  theory. 

Marniet  v.  State,  45  Ohio  St.  68;  State  ▼. 
Bipp,  "iS  Ohio  St.  199;  Adler  v.  Whitbeck,  44 
Ohio  St.  539;  Pittsburg,  C.  dt  St.  L.  R.  Co,  v. 
State,  49  Ohio  St.  189;  United  States  v.  Viissar 
{*' License  Tax  Cases'*)  72  U.  8.  5  Wall.  462  (18: 
497);  Southern  SS.  Co.  v.  New  Orleans  Port 
Wardens,  78  U.  S.  6  Wall.  8 1  (18:  749);  Mai,s 
V.  Cincinnati,!  Ohio  St.  268;  Cincinnati  y. 
Bryson,  15  Ohio,  625;  R'y  all  V.Virginia,  11$ 
U.  S.  572  v*29:  735). 

This  rule  holds  good  as  to  exercise  or  fran- 
chise charges. 
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Home  Ins.  Co.  y.  New  Tnrk,  184  U.  8.  599 
'38:  1029);  Horn  Stiver  Min,  Co.  v.  New  Fork, 
143  U.  S.  805  (36:  lat).  4  Inters.  Com.  Rep.  57. 

This  court  slionld  limit  tbe  scope  of  the  law 
and  construe  it  not  to  authorize  the  imposition 
of  a  unit  franchise  or  organization  tax,  rated 
upon  the  asrgregate  capitol  stock  of  combined 
domestic  and  foreign  corporations. 

Pennoyer  v.  Nef,  95  U.  S.  714  (24:  565): 
Pana  v.  Bowler,  107  U.  S.  529  (27:  424);  Oorm- 
ley  V.  Clark,  134  U.  S.  838  (:^i:  909);  Wilson  v. 
BeHgman,  144  U.  S  41  (36:  838);  United  States 
V.  \Vigg!e»trovth,2\r^\OTy,  869;  Cincinnati,  N.  0. 
<t-  T,  P,  n.  Co.  V.  Kentukvi*' Kentucky  R.Tax 
Casttt')  115  U.  S.  884  (29:  417);  Mai-ye  v.  Balti- 
more d:  0.  R,  Co.  127  U.  v^.  117  (32:  94);  U€\. 
Sturges,  2  L.  R.  A.  556,  46  Ohio  St.  167;  State 
Treasurer  ▼.  Auditor  General,  46  Mich.  224: 
Chicago  dbN.  W,  R.  Co.  v.  Auditor  General,  53 
Mich.  79;  People  v.  Neie  York  C.  db  St.  L.  B. 
Co,  15  L.  R.  A.  82,  129  N.  Y.  474. 

Under  the  law  as  construed  by  the  state  court 
the  tax  under  challenge  is  in  part  illegal  be- 
cause it  is  a  unit  charge  mainly  laid  upon  in- 
corporations and  franchises  not  created  or 
granted  by  Ohio,  or  upon  business  operations 
carried  onout.Mide  its  l>oundarie8. 

Exchange  Bank  of  Columbus  y.  Hines,  8  Ohio 
St.  1 :  Weston  ▼.  CharUsVm,  27  U.  S.  2  Pet.  466 
(7:  487);  St.  Louis  v.  Wiggins  Ferry  Co,  78 
U.  S.  11  Wall.  423  (20:  192);  People  v.  Equita- 
bU  lYust  Co,  96  N.  Y.  388;  Northern  Cent. 
R.  Co,  V.  Jackson,  74  U.  S.  7  Wall.  262  (19:  88); 
Cleveland, P,  db  A.  R. Co,  v. Pennsylvania  (** State 
Tax  on  Foreign  Held  Bondtf*)  82  U.  S.  15  Wall. 
300  (21:  179);  Wisconsin  Cent.  R.  Co.  t.  Price 
County,  188  U.  S  504  (88:  690);  California  v. 
Central  Pac.  R.  Co.  127  U.  S.  41  (32:  157),  2 
Inters.  Com.  Rep.  153;  Muller  v.  l)ows,  94  U. 
8.  447  (24:  208). 

The  assessment  of  public  charges  aeainst 
this  class  of  corporations  has  always  been  levied 
only  upon  the  state's  proportionnl  share  of  the 
whole  property,  franchise,  stock  or  earnings.  • 

Statf  V.  Metz,  82  N.  J.  L.  199;  Pittsburg.  Ft. 
W.  db  C.  R.  Co,  V.  Com.  66  Pa.  73,  5  Am  Rep. 
844;  Minot  y,  Philadelphia,  W,  <fc  B.  R,  Co, 
{"Delaware  R,  Taxf')  85  U.  S.  18  Wall.  206; 
(21:  888);  Erie  R,  Co,  v.  Pennsylvania,  88  U. 
8.  21  Wall.  492  (22:  595);  Taylor  v.  Seeor 
{**8tate  R.  Tax  Cases*')  92  U.  8.  610  (23:  672); 
Western  U,  Ttleg,  Co.  ▼.  Texas,  105  U.  8.  460 
(26:  imi);.West€rn  U.  Teleg,  Co.  t.  Atiy,  Oen. 
125  U.  S.  530  (81:  790);  PuUman  Palace  Car 
Co.  V.  Pennsylvania,  141  U.  S.  18  (35:  618), 
8  Inters.  Com.  Rep.  595;  Horn  Silver  Min.  Co. 
V.  Nev)  York,  143  U.  8.  805  (36:  164),  4  Inters. 
Com.  Rep.  57;  Maine  v.  Grand  Trunk  R.  Co. 
U^  U.  S.  217  (35:  994).  8  Inters  Com.  Rep, 
807;  Sebastian  v.  Covington  d  0.  Bridge  Co.  21 
Ohio  St.  451;  Covington  db  C.  Bridge  Co,  v. 
Mayer,   31  Ohio  St.  317. 

Upon  the  theory  that  the  entire  org nization 
tax  of  $52,000  was  assessed  only  upon  the 
Ohio  constituent  of  the  interstate  copartner- 
ahip,  the  exaction  plainly  imposes  a  unequal 
and  discriminating  burden  in  violation  of  the 
14th  Amendment. 

Portland  Bank  ▼.  Apthorp,  12  Mass.  252; 
Oliver  v.  Washington  Mills,  11  Allen,  279; 
Fields  V.  Hiphland  County  Comrs,  86  Ohio  St. 
476;  Younpblood  v.  Sexton,  82  Mich.  406,  20 
Am.  Rep.  654;  McMahon  v.  Palmer,  102  N.  Y. 

158  U.  & 


188,  55  Am.  Rep.  796;  Boyer  w.  Payer,  1 13  U. 
8.  689(28:  1089);  People  v.  Albany  Ins.  Co.  93 
N.  Y.  460:  Com.  v.  People's  FiveCent  Sav.  Bank, 
5  Allen,  428;  Home  Ins.  Co  v.  New  York.  134 
U.  8.  599  (83:  1029);  Whitbeck  v.  Merrantiie 
Nat.  BankofCleceland,  127  U.  S.  193  (H2:  118); 
Yick  Wo  V.  Hopkins,  118  U.  8.  357  (30:  221); 
Santa  Clara  Conntv  v.  Southern  Pac.  R.  Co, 
9  Sawy.  165.  18  Fed.  Rep.  385;  Cvmmings  v. 
Merchants  Nat.  Bank,  101  U.  S.  158  j25:  «05); 
New  York  ▼.  Weaver,  100  U.  8.  589  (25:  705); 
Cooley.  Taxn.  128. 

The  tax  as  laid  is  In  principle  and  result  an 
unlawful  ioterfereuce  with  interstate  com- 
merce and  necessarily  imposes  a  burden  upoa 
national  instrumentaiiiies  engaged  therein. 

Philadelphia  ds  R.  R.  Co.  v.  Pennsylvania 
{''State  Freight  Tai^')  82  U.  8.  15  Wall.  279 
(21:  160);  Maine  y.Grand  Trunk R.  Co.  U2U. 
8.  217  (35:  994),  3  Inters.  Com.  Rep.  807; 
Brown  v.  Maryland,  25  U.  8.  12  Wheat.  444 
(6:  687);  Cook  v.  Pennsylvania,  97  U.  8.  566 
(24:  1015.;  Crandall  v.  Nevada,  73  U.  8.  6 
Wall.  85  (18:  745);  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  8.  196  (29:  158),  1  Inters. 
Com.  Rep.  382;  McCall  v.  Oi'ifornia,  136  U. 
S.  104  (34:  391).  8  Intors.  Com.  Hep.  181; 
Crutcher  ▼.  Kentucky,  141  U,  8.  47  (35:  649). 

Mr.  J.'K.  Richards,  Atty.  Gen.  of  Ohio, 
for  defendant  in  error: 

By  consolidation,  whether  between  Ohio 
companies  or  between  an  Ohio  company  and 
companies  of  another  state,  a  new  company  is 
formed  bv  the  extinguishment  of  theohl  ones. 

Shields'y.Ohut,  95  U.  8.  324  (24:  359^  Comp- 
ton  V.  Wabash,  St,  L,  db  P.  R,  Co.  45  Oiiio  St. 
592;  Lee  v.  Sturges,  2  L.  R  A.  556,  46  Ohio  St. 
163;  Taylor  v.  Secor  {** State  R  Tax  Cases") 
92  U.  8.  618  (2:{:  675). 

As  to  the  validity  of  a  state  law  as  affected 
by  the  constitution  of  the  state,  the  deci.««ion  of 
the  state  courts  are  to  be  accepted  as  the  rule 
of  decision  for  the  Federal  courts. 

Pembina  Consol.  S.  Min.  db  M,  Co.  ▼.  Penn^ 
syltania,  125  U.  8. 18;^  (31: 651),  2  Inters.  Com. 
Rep.  24;  RucJier  v.  Cheshire  R.  Co.  125  U.  8. 
582  (81:  798);  Uffingu:ell  v.  Warren,  67  U.  8. 
2  Black,  599  (17:  261);  Luther  v.  Borden,  48 
U.  8.  7  How.  1  (12:  581):  Pullman  Palace  Car 
Co.  ▼.  Pennsylvania,  141  U.  8.  21  (35:  614),  8 
Inters.  Com.  Rep.  595. 

There  are  two  broad  grounds  for  sustainins 
the  act:  power  to  regulate  corporations,  and 
power  to  raise  revenue. 

Baker  v.  Cincinnati,  11  Ohio  St.  534;  AdUr 
V.  Whithcek,  44  Ohio  St.  562;  Western  U.  Teleg. 
Co,  V.  AUy.  Gen.  125  U.  8.  531  (31:  790);  Cali- 
fornia  v.  Central  Pac.  R  Co.  127  U.  S.  40 
(82: 157). 

This  franchise,  the  grant  of  which  rests 
with  the  discretion  of  the  state,  may  be  taxed 
as  the  legislature  of  the  state  may  choose. 

Home  Ins.  Co,  v.  New  York,  184  U.  8.  599 
(33: 1029);  Monroe  County  Sao.  Bank  v.  Roches- 
ter, 37  JN.  Y.  865. 

The  state  has  the  power  to  put  a  price  on 
corporate  privileges,  and  to  exact  a  bonus  for 
the  grant  of  a  franchise. 

Gordon  v.  Appeal  Tax  Court,  44  U.  8. 8  How. 
183  (11:  529):  Baltimore  db  0.  R.  Co.  ▼.  Manh 
land,  88  U.  8.  21  Wall.  456  (22:  678). 

For  the  privilege  of  foreign  corporations  to 
do  business  in  a  state  other  than  that  in  which 
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it  was  created,  the  state  may  exact  such  con- 
Iribiiiion  as  it  sees  fit. 

Bank  of  Augusta  ▼.  EarU,  88  U.  8.  18  Pet. 
519  (10:  274);  Lafayette  1m.  Co.  v.  French,  59 
U.  8.  18  How.  404  (15:451);  Paul  v.  Virginia. 
76  U.  8.  8  Wall.  168  (19:  857);  Dueat  ▼.  Chi- 
tago.  77  U.  8.  10  Wall.  410(19:  972);  Doyle  v. 
Cuntinental  In$.  Co.  94  U.  8.  535  (24:  148); 
PhUadelphia  Fire  Am^,  v.  New  York,  119  U. 
S.  110  (30:  842);  Pembina  Contol.  S.  Min.  d 
M.  Co.  V.  Pennsylvania,  125  U.  8. 181  (31: 650), 
2  Inters.  Com.  liep.  24;  Milwaukee  Fire  Dept. 
T.  Hefenstein,  16  Wis.  136;  lAatenvcorth  v, 
Booik,  15  Kan.  627;  Western  U.  Ttleg.  Co.  v. 
Mayer,  28  Ohio  St.  523;  State  ▼.  lUiamund, 
45  Ohio  St.  218. 

The  raising;  of  revenue  beini^  a  recognized 
purpose  of  government,  the  legislature,  under 
the  gt'neral  grant,  may  exact  this  contribution. 
Union  Pac.  R.  Co.  v.  Penieton,  85  U.  8.  18 
Wall.5(21:787). 

The  fees  are  for  official  services  in  granting 
a  franchise. 

The  character  of  the  investments  of  the  cor- 
poration will  not  be  permitted  to  affect  the  tax 
on  its  corporate  franchise. 

S^'cittyfor  S'ttinyi  v.  CoiU,  73  U.  8.  6  Wall. 
504  (18;  897);  Provident  Innt.  for  Satinqe  v. 
MasM-huMtta,  73  U.  8.  6  Wall.  611  (18:  »07); 
Hamilton  Mfg.  Co.  v.  Maseaehueette.  73  U.  S. 
6  Wall.  632  (18:  901);  Minot  v.  Philnrhinhi>i. 
\V.  d-  B.  H.  Co.  ("  DelainweR.  Tax")>*^:)\5.  S. 
18  Wall.  208(21:i^i'8);  Maine  v.  Grand  Trunk 
B.  Co.  142  U.  S.  217  (35:  994),  3  Inters.  Com. 
nej).  S07. 

Tlic  olTect  of  filincf  articles  of  consolidation 
of  a  railway  company  of  Obio  with  railway 
companies  of  other  states,  is  to  create  a  new 
cor|><;ralion. 

>///>A/*  V.  Ohio,  95  U.  S.  324  (24:  3")9).  26 
Obio.  >:»«:  Cooiptm  v.  Wnb^fsh,  St.  L.  dt  P.  It. 
to.  40  Oliio  St  502;  Fergmon  v.  Mtredith,  68 
U.S.  1  Wall.  25(17:  604r,  Me\t,if,an  v.  Mor- 
riaon,  10  Ind.  172.  79  Am.  Dec  418:  State  v. 
5'*/-//mAJ.  22  0bioSt.  411;  Wabash,  St.  L.  d 
P.  R.  Co.  V.  nam,  113  U.  S.  587  (29:235); 
Atltntic  db  0.  U.  Co.  V.  Georgia,  98  U.  S.  359 
(25:  1S5). 

There  is  no  denial  of  the  equal  protection  of 
the  laws.  An  equal  and  uniform  contribution 
is  required. 

Rarhier  v.  Connolly,  113  U.  8.  31  (2S:  924); 
BtlCs  Gap  R.  Co.  v.  PenuHyltania,  134  U.  S. 
232  (33:  H'J2);  Uome  Ins.  Co.  v.  New  York.  134 
U.  S.  504(33: 1025);  Paciiie  Exp.  Co.  v.  Seihert, 
142  U.  S.  3o9  (35:  1035),  3  Inters.  Com  Rep. 
810:  Chnr'otte,  C.  <fe  .1.  R.  Co.  v.  Gibbes,  142 
U.  S.  3b6(35:  1051);  Missouri  Pac.  R.  Co.  v. 
//'////<>>,  115  U.  6.  512  (29:  463);  M'ssouri  Pac. 
11  Co.  V.  Mackey,  127  U.  S.  205  (32:  107):  Horn 
Sdrcr  Min.  Co.  v.  Ntw  York,  143  U.  S.  305 
(30:  164).  4  Inters.  Com.  Hep.  57;  .Munn  v. 
Ilfiuon',  94  U.  S.  113  (24:  77);  Rmhl  v.  New 
York,  143  U.  S.  517  «3G:  247).  4  Inters.  Com. 
(Rep.  45;  Wurls  v.  Uoagland,  114  U.  S.  600 
(29:  229);  Waltson  ▼.  Neiin,  128  U.  8.  578 
23:  544);  Minneapolis  d  St.  L.  R.  Co.  v.  Beck- 
with.  129  U.  S.  26  (32:585);  Hayes  v.  Missouri, 
120  U.  8.  68  (30:  blf<)\  Dow  v.  Rcidelman,  125 
U.  S.  680  (31;  841),  2  Inters.  Com.  Rep.  50. 

The  exaction  of  this  fee  for  a  franchise 
which  Ohio  alone  can  grant,  in  do  way  inter- 
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feres  with  or  places  a  burden  on  intentate 
commerce. 

Philadelphia  d  B.  R,  Co.  ▼.  Pennsylvania 
{"State  Tax  on  Railway  Gross  Receipts") m 
U.  8.  15  Wall.  298  (21:  167);  Minot  ▼.  Phila- 
delphia,  W.  d  B.  R.  Co.  (•*  Delaware  R  Tax  ") 
85  U.  8. 18  Wall.  232(21:  896);  Taylor  y,  Seeor 
C*  State  R.  Tax  Cases")  1i2  U.  8.  606 (23:67 P; 
Western  U.  TeUg.  Co.  ▼.  Texas,  105  U.  S.  4t>0 
(26:  1067);  Brown  ▼.  Houston,  114  U.  8.  623 
(29:  257);  Western  U.  Teleg.  Co.  ▼.  Atty,  Gen. 
125  U.  S.  530  (31:  790);  Rattermnn  v.  Western 
U.  Teleg.  Co.  127  U.  S.  411  (32:  229\  2  Inters. 
Com.  Rep.  59;  Pullman  Palttee  Car  Co.  v. 
Pennsylcania,  141  U.  S;  18(35:  613),  8  Inters. 
Com.  Rep.  595;  Maine  v.  Grand  Trunk  /,'. 
Co.  142  U.  S.  217  (35: 994).  3  Inters.  a>m.  Rrp. 
807;  Pacific  Exp.  Co.  v.  Seihert,  142  U.  8.  354 
(35: 1040),  3  Inters.  Com.  Rep.  810. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court : 

With  the  question  whether  the  sum  pai«i 
was  authorized  by  the  Ohio  statutes,  or  con- 
stituted a  fee,  a  license,  or  a  tax,  under  the 
Ohio  laws  and  constitution,  we  are  not  con- 
cerned. Tbe  writ  of  error  brincrs  before  us 
only  the  Federal  question.  Watson  v.  Mer 
eer,  33  U.S.  8  Pet.  88  [8:«70J:  Barbi^ir  v. 
Connolly,  113  U.  8.  27  [28:923].  Nor  does  the 
determination  of  the  Federal  question  render 
It  necessary  to  define  the  nature  of  the  chartfc 
imposed,  for.  whether  this  charge  be  viewed 
as  a  tux,  a  license,  or  a  fee,  it'  its  exact i'm 
violated  the  interstate  commerce  clause  of  the 
Constitution  of  the  United  Slates,  or  involved 
the  assertion  of  the  liuht  of  a  state  to  exercise 
its  powers  of  taxation  beyond  its  geographirnl 
limits,  it  was  void,  whatever  mi.i^hi  l>e  the 
technical  character  attixed  to  the  exaction. 

The  purpose  of  the  tender  of  the  articK-s  of 
consolidation  to  the  secretary  of  state  wn^  i»? 
secure  to  the  consolidated  company  certain 
powers,  immunities,  and  privilei^es  whirh  ap 
pertain  to  a  corporation  under  the  laws  of 
Ohio.  Tbe  riirhts  thus  sought  could  only  be 
acqiiired  by  the  grant  of  the  state  of  Ohio, 
and  depended  for  their  existence  upon  the 
provisions  of  its  laws.  Without  i  bat  state's  con- 
sent tbey  could  not  have  been  pnunircd.  Ohi«» 
Rev.  Stat.  3239, 3^82.  3384^  Mnien«led  bv  art  of 
April  1, 18U0.  870bio*Law8,lS4.  IIenci%[44l 
in  seeking  to  tile  its  articles  of  incorporaiion. 
the  company  was  applying  for  privileges,  im- 
munities, and  powers  which  it  could  ()y  no 
means  possess,  save  by  the  grace  and  favor  of 
the  constitution  of  the  state  of  Ohio  and  the 
statutory  provis^ions  passed  iu  accordance 
therewith.  At  the  time  the  articles  were  pre- 
sented for  filing,  the  statute  law  of  the  8«aio 
charged  the  parties  with  notice  that  tbe  Irjn-- 
fits  which  it  was  sought  to  procure  could  xwX 
be  obtained  without  payment  of  the  sun: 
which  the  secretary  of  slatw  exac'ed.  As  il 
was  withiu  tbe  discretion  of  the  state  to  with- 
hold or  grant  the  privilege  of  exerci'^ing  cor- 
porate existence,  it  was,  as  a  neces*>ary  result- 
ant, also  within  its  power  to  impose  wliuiever 
conditions  it  might  deem  fit  as  pre  requisite  to 
corporate  life.  The  act  of  tiling,  constituiins. 
IMS  it  did,  a  claim  of  a  right  to  the  frunchise 
granted  by  the  state  law,  carried  with  it  a  vol- 
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iiutanr  aisumpiton  of  any  burden  with  which 
the  privilege  was  accompanied,  anci  without 
which  the  right  of  corporate  existence  conid 
not  have  been  procured.  We  say  tolnntary 
asHiiroption,  because,  as  the  claim  to  the  frao- 
cliiMe  was  voluntary,  the  assumption  of  the 
privilege  which  resulted  from  it  partook  nee- 
<'88Hrily  of  the  nature  of  the  claim  for  corpo- 
rate existence.  Having  thus  accepted  the  act 
<»f  grace  of  the  state  and  taken  the  advantages 
wliich  sprang  from  it,  the  company  cannot  be 
permitt^  to  bold  on  to  the  privilege  or  right 
granted,  and  at  the  same  time  repudiate  the 
<'ondition  by  the  performance  of  which  it  could 
alone  obtain  the  privilege  which  it  sought. 

Tliat  the  right  to  be  a  state  corporation  de- 
pends solely  upon  the  grace  of  the  state,  and 
U  not  a  right  inherent  in  the  piirties,  is  settled. 
Tliu«i,  in  California  y.  Central  Pae.  R.  Co,  127 
U.  S.  40  [32:  157],  2  Inters.  Com.  Rep.  158. 
speaking  tnrough  MrJa%tiM  Bradley,  the  court 
said:  *'A  franchise  is  a  right,  privilege,  or 
power  of  public  concern,  which  ought  not  to 
be  exercised  by  private  individuals  at  their 
mere  will  and  pleasure,  but  should  be  reserved 
for  public  control  and  administration.  .  .  . 
Under  our  system,  their  existence  and  disposal 
are  under  control  of  the  legislative  department 
of  the  government,  and  they  cannot  be  assumed 
or  exercised  without  legislative  authority. 
442]  .  .  .  *No  private  person  can  take 
another's  property,  even  for  public  use,  with- 
out such  authority  ;  which  is  the  same  as  to 
say,  that  the  right  of  eminent  domain  can  on 
1y  l)e  exercised  by  virtue  of  a  legislative  grant. 
This  is  a  franchise.  No  persons  can  make 
tlicmselves  a  body  corporate  and  politic  with- 
out legislative  authority.  Corporate  capacity 
is  a  franchise.  The  list  might  be  continued 
indefinitely." 

In  Home  Ina.  Co.  v.  New  York,  134 U.S.  695 
[8a:l02»].  through  Mr.  Justice  Field,  we  said: 
"The  right  or  privilege  to  be  a  corporation,  or 
to  do  business  as  such  body,  is  one  generally 
decnied  of  value  to  the  corporation  or  it  would 
not  be  sought  in  such  numbers  as  at  present. 
It  is  a  right  or  privilege  by  which  several  in- 
dividuals m:iy  unite  themselves  under  a  com- 
mon name,  and  act  as  a  single  person  with  a 
succession  of  members,  without  dissolution  or 
suspension  of  business  and  with  a  limited  in 
dividual  liability.  The  granting  of  such  right 
or  privilege  rests  entirely  within  the  discretion 
oi  the  stale." 

Tlie^c  citations  only  reiterate  principles  es- 
tablished boyond  controversy  by  a  series  of  de- 
cisions. Bank  of  Augusta  v.  Karle^  88  U.  S. 
18  Pet.  519  [10:2741;  Utfayette  Ins.  Co.  v. 
Fmtch,  59  U.  S.  18  How.  404  [15:451]  ;  Paul 
V.  Virginia,  lb  V.%.  8  Wall.  168  [19:3571; 
Jhfcnt  V.  Vtiicago,  77  U.  8.  10  Wall.  410  [19: 
97-31. 

Nor  is  the  question  at  issue  affected  by  the 
fnct  that  some  of  the  constituent  elements 
which  entered  into  the  consolidated  company 
were  corporations  owning  and  operating  prop- 
erty in  another  state.  The  power  of  corpora- 
tions of  other  states  to  become  corporations, 
or  to  constitute  themselves  a  consolidated  cor- 
poration under  the  Ohio  statutes,  and  thus 
avail  of  the  rights  given  thereby,  is  as  com- 
pletely dependent  on  the  will  of  that  state  as 
IS  the  power  of  its  individual  citizens  to  be- 
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come  a  corporate  body,  or  the  power  of  cor- 
porations of  its  own  creation  to  consolidate 
under  its  laws.  Bank  of  Augusta  v.  Earle, 
and  Ijafavette  Ins.  Co,  v.  Prenc/i.  supra  ;  Paul 
V.  Virginia,  76  U.  8.  8  Wall.  168.  181  [19: 
857.800]. 

In  the  latter  case,  speaking  through  Mr.  Jn^ 
tiee  Field ,  we  obser ve<i :  *  'Now  a  grant  of  a  cor- 
porate existence  is  a  grant  of  special  privileges 
to  the  corporators,  enabling  them  to  act  for  cer- 
tain 'designated  purposes  as  a  single  in-  [443 
dividual  and  exempting  them  (unless  other  wise 
.specially  provided)  from  individual  liability. 
The  corporation  being  the  mere  creation  of  lo- 
cal law,  can  have  no  legal  existence  beyond  the 
limits  of  the  sovereignty  where  created.  As 
said  by  this  court  in  Bank  of  Augusta  v.  Earls, 
*It  must  dwell  in  the  place  of  its  creation,  snd 
cannot  migrate  to  another  sovereignty.'  The 
recognition  of  its  existence,  even,  by  other 
states,  and  the  enforcement  of  its  contracts 
made  therein  depend  purely  upon  the  comity 
of  these  states — a  comity  which  is  never  ex- 
tended where  the  existence  of  the  corporation 
or  the  exercise  of  its  powers  are  prejudicial  to 
their  interests  or  repugnant  to  their  policy.  . 
.  .  At  the  present  day  corporations  are  mul- 
tiplied to  an  almost  indefinite  extent.  There 
is  scarcely  a  business  pursued  requiring  the 
expenditure  of  large  capital,  or  the  union  of 
large  numbers,  that  is  not  carried  on  by  cor- 
porations. It  is  not  too  much  to  say  that  the 
wealth  and  business  of  the  country  are  to  a 
great  extent  controlled  by  them.  And  if.  when 
composed  of  citizens  of  one  state,  their  corpo- 
rate powers  and  franchis'es  could  be  exercised 
in  other  states  without  restriction,  it  is  easy  to 
see  that,  with  the  advantages  thus  possessed, 
the  most  important  burliness  of  those  states 
would  soon  pass  into  their  hands.  The  prin- 
cipal bufline^s  of  every  state,  would,  in  fact, 
be  controlled  by  corporations  created  in  other 
states." 

It  follows  from  these  principles  that  a  state, 
in  i^ranting  a  corporate  privilege  to  its  own 
cii  V.f^ns,  or  what  is  equivalent  thereto,  in  per- 
mitting a  foreign  corporation  to  become  one 
of  the  constituent  elements  of  a  consolidated 
corporation  organized  under  its  laws,  may  im- 
pose such  conditions  as  it  deems  proper,  and 
that  the  acceptance  of  the  franchise  in  either 
case  implies  a  submission  to  the  conditions 
without  which  the  franchise  could  not  have 
obtained.  In  Paul  v.  Virginia,  supra,  the 
court  said:  "Having  no  absolute  right  of 
recognition  in  other  states,  but  depending  for 
such  recognition  and  the  enforcement  of  its 
contracts  upon  their  assent,  it  follows,  as  a 
matter  of  course, that  such  assent  may  be  grant- 
ed upon  such  termsand  conditions  as  those  states 
may  think  proper  *to  impose.  They  [444 
may  exclude  the  foreign  corporation  entirely; 
they  may  restrict  its  business  to  particular  lo- 
calities, or  they  may  exact  such  security  for 
the  performance  of  its  contracts  with  their  citi- 
zens as  in  their  judgement  will  best  promote 
the  public  interest." 

In  the  case  of  the  Baltimore  d  0,  R.  €h, 
V.  Maryland,  88  U.  a  21  Wall.  451  [23: 
6781,  considering  a  grant  by  the  state  of  Mary- 
land to  a  railroad  company  of  a  right  to  build 
a  branch  from  Baltimore  to  Washington,  upon 
condition  that  the  company  should  pay  semi. 
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annnally  to  the  stnte  one  fifth  of  the  amnnnt 
reoeivftd  from  the  transporlaiion  of  passengers 
over  the  rond  authorized,  the  court  spoke  as 
follows:  *'The  state  could  have  built  the  road 
Itself  and  charged  any  rate  it  chose,  and  could 
thus  have  fillea  the  coffers  of  its  treasury  with- 
out bein^  questioned  therefor.  How  does  the 
case  differ,  in  a  constitutional  point  of  view, 
when  it  authorized  its  private  citizens  to  build 
the  road  and  reserved  for  its  own  use  a  portion 
of  its  earnings?  We  are  unable  to  see  any  dis- 
tinction between  the  two  ctses.  In  our  judgment 
there  is  no  solid  distinction.  If  the  state,  as  a 
consideration  of  the  franchise,  had  stipulated 
that  it  should  have  all  the  passenger  money, 
and  the  corporation  should  have  only  the 
frci<rht  for  the  transportation  of  merchandise, 
and  the  corporation  had  agreed  to  those  terms, 
It  would  have  been  the  same  thing.  It  was 
simply  the  exercise  by  the  state  of  absolute 
control  over  its  own  property  and  preroga- 
tives." And  the  contention  that  the  charge 
Imposed  a  burden  upon  interstate  commerce 
was  thus  answered:  *'It  may,  incidentally, 
affect  transportation,  it  is  true;  but  so  does 
every  burden  or  tax  imposed  on  corporations 
or  persons  engaged  in  that  business.  Such 
burdens,  however,  are  imposed  (f/t^'sot/i^(i<Yii, 
and  in  the  exercise  of  an  undoubted  power. 
The  state  is  conceded  to  posse^ts  the  power  to 
tax  its  corporations,  and  yet  every  tax  imposed 
on  a  carrier  corporation  effects  more  or  less 
the  charges  it  is  compelled  to  make  upon  its 
customers.  So,  the  slate  has  an  undoubted 
power  to  exact  a  bonus  for  the  grant  of  a  fran- 
rhise,  payable  in  advance  or  in  futuro;  and 
yet  that  bonus  will  necessarily  affect  the 
charge  upon  the  public  which  the  donee  of 
44/iJ  the  franchise  will  *be  obliged  to  Im* 

Ikose.  The  stipulated  payment  in  this  case, 
ndeed,  is  nothing  more  or  less  than  a  bonus." 
In  Dumt  V.  Chicago,  $upra,  the  court  said: 
"The  only  difference  between  the  statute  of 
Virginia  and  that  of  Illinois  is  that  the  latter 
is  more  onerous  to  the  companies  than  the 
former.  The  difference  is  in  degree,  not  in 
principle."  That  was  a  case  in  which  an  in- 
Rurance  company  was  not  only  required  to 
comply  with  the  general  law  of  the  state  of 
Illinois,  but  also  to  pay  a  portion  of  its  pre 
roium  to  the  city  of  Chicago  as  a  condition  of 
doing  business  therein. 

The  case  of  Philadelphia  Fire  Asw.  v.  Nete 
York,  119  U.  S.  110  [30:342],  involved  the 
validity  of  a  tax  imposed  by  the  state  of  New 
York  on  an  insurance  company  which  had 
been  incorporated  in  Pennsylvania.  J/r.  Jut- 
Uce  Blatchford,  in  delivering  the  opinion  of  the 
court  said:  "This  Pennsylvania  corporation 
came  into  the  state  of  New  York  to  do  busi- 
ness by  the  consent  of  the  state  under  this  act 
of  1853.  with  a  license  granted  for  a  year,  and 
lias  received  such  license  annually,  to  run  for 
a  year.  It  is  within  the  state  for  any  given  year 
under  such  license,  and  subject  to  the  con- 
ditions prescribed  by  statute.  The  state,  hav- 
ing the  power  to  exclude  entirely,  has  the 
power  to  change  the  conditions  of  admission 
at  any  time,  for  the  future,  and  to  impose  as 
a  condition  the  payment  of  a  new  tax  or  a  fur- 
ther tax  as  a  license  fee.  If  it  imposes  such 
license  fee  as  a  prerequisite  for  the  future,  the 
foreign  corporation,  until  it  pays  such  license 
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fee.  is  not  admitted  within  the  state  or  within 
its  juri5tdiction.  It  is  outside,  at  the  thre!>«hold. 
seeking  admission,  with  consent  not  vet  given." 

Indeed,  the  cases  illustrating  this  doctrine 
are  too  numerous  for  review,  and  need  only  be 
referred  to.  Society  for  Sacingi  v.  CMU,  7ft 
U.  S.  6  Wall.  5ft4  [18:897];  Provident  InH, 
for  Savings  v.  MasMchuMtte,  73  U.  S.  6  Wall. 
611  [18:9071;  Hamilton  Mfg.  Co.  v.  Maua- 
chuftette,  78  U.  8.  6  Wall.  632  [18:904];  PhOa- 
delphia  cfe  R.  R,  Co.  v.  Penmylmnia  C' State  Tout 
on  Railway  Oivm  Receipts*')  82  U.  8.  15  Wall. 
284  [21:164]:  Union  Pae.  R.  Co.  v.  Ptniston, 
85  U.  S.  18  Wall.  5  [21:  787];  Minot  v.  P/oZn- 
delphia,  W.  <fc  B.  R.  Co.  ('The  Delaware  R. 
Tax'')  a5  U.  S.  18  Wall.  206  [21 :888];  Taylor 
V.  Seeor  {"State  R.  Tax  Cases"),  92  U.  8.  575 
[23:663];  Philadelphia  ds  8.  M.  SS.  Co.  v.  Penn- 
sylmnia.  122  U.  8. 326  [30:1200].  1  Inters.  Com. 
Kep.  808;  California  v.  Central  Pae.  R.  Co 
127  U.  8.  1  [32:150];  •Hrnne  Inn.  Co.  [44e 
V.  New  York,  134  U.  8.  594rb3:1025];  Unine  v. 
Grand  Trunk  R.  Co.  142  U.  3.  217  [85:094], 
8  Inters.  Com.  Rep.  807. 

The  question  here  is  not  the  power  of  the 
slate  of  Ohio  to  lay  a  charge  on  interstate  com- 
merce, or  to  prevent  a  foreign  corporation  from 
engaging  in  interstate  commerce  within  its 
confin<>s,  but  simply  the  right  of  the  state  to 
determine  upon  what  conditions  its  laws  as  to 
the  consolidation  of  corporations  may  be 
availed  of. 

Considering  as  we  do,  that  the  payment  of 
the  charge  was  a  condition  imposed  by  the 
state  of  Ohio  upon  the  taking  of  corporate 
being  or  the  exercise  of  corporate  franchises, 
the  right  to  which  depended  solely  on  the  will 
of  that  state,  and  hence  that  liability  for  the 
charge  was  entirelv  optional,  we  conclude  that 
the  exaction  constituted  no  tax  upon  interstate 
commerce,  or  the  right  to  carry  on  the  same, 
or  the  instruments  thereof,  and  that  its  en- 
forcement involved  no  attempt  on  the  part  of 
the  state  to  extend  its  taxing  power  beyond  it» 
territorial  limits. 

Judgment  affirmed. 


THE  EAGLE  INSURANCE  COMPANY 
of  Cincinnati,  and  John  K.  Green,  Presi- 
dent, and  Samuel  P.  Post,  Secretary,  Piffs. 
in  Err., 

e. 

STATE  OP  OHIO  ex  ret.  W.  H.  Kindek, 
Superiutendeot  of  Insurance  of  the  State  of 
Ohio. 

(Bee  8.  C.  Reporter's  ed.  44fr-4BS.) 

Compliance  with  state  law  by  insurance  com- 
pany. 

The  charter  of  the  Eagle  losuranoe  ComTMiny  of 
Ciucianati,  did  not  exempt  it  from  oblifration  to 
comply  with  the  subsequently  cetablisbed  police 
reprulatioDS  of  the  state,  contained  in  seoUoDS 
8654  and  8655  of  the  Revised  Statutes  of  Ohio,  re- 
quiring insurance  companies  to  make  annual 
statements  of  their  condition. 
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IN  EUROR  to  tbe  Supreme  Court  of  the  State 
of  Ohio,  to  review  a  judgment  of  that  court, 
requiring  tbe  Eagle  Insurance  Company  of 
Cincinnati,  by  mandamus,  to  comply  with  the 
requirementa  of  sections  8654,  8655,  of  tbe  Re- 
vised Statutes  of  Obia    Affirmed. 

Statement  by  Mr.  Justice  Whites 

The  Insurance  Company,  plaintiff  in  error, 
was  incorporated  on  March  22, 1S50,  by  an  Act 
of  tbe  General  Assembly  of  Ohio  (48  Ohio 
Laws,  490).  Sections  8654  and  3655  of  the  Re- 
vised Statutes  of  Ohio  read  as  follows: 

"  6ec.  8654.  The  president  or  vice  prcsi 
dent  and  secretary  of  each  insurance  company 
organized  under  any  law  of  this  state  shall, 
annually,  on  the  first  day  of  January,  or  with- 
in thirty  days  thereafter,  prepare,  under  oath, 
and  de(>08il'in  the  office  of  the  superintendent 
of  insurance,  a  statement  of  the  condition  of 
Auch  company  on  tbe  thirty-first  day  of  De- 
450]  ceniber.  *then  next  preceding,  exhibit- 
ing the  following  facts  and  items,  and  in  tbe 
following  form,  namely: 

** First — Theamoimt  of  tbe  capital  stork  of 
the  cr.mpany,  specifying  tbe  amount  paid  and 
unpaid. 

** Second — Tbe  property  or  assets  held  by  tbe 
Com|)any.  specifying: 

"1.  The  value  of  the  real  estate  owned  by 
such  company,  where  it  is  situated,  and  the 
value  of  buildings  thereon. 

"2.  The  amount  of  cash  on  hand  and  de- 
posited in  banks  to  tbe  credit  of  tbe  company, 
specifying  in  what  banks  the  same  is  deposited. 

"8.  Tbe  amount  of  cash  in  tbe  bands  of 
agents  and  in  course  of  transmission. 

**  4.  Tbe  amount  of  loans  scoured  by  bonds 
and  mortgages,  which  ar*  the  first  lien  on  real 
estate,  and  on  which  there  is  less  than  one 
year's  intercut  due. 

"  5.  The  amount  of  loans  on  which  interest 
has  not  been  paid  within  one  year. 

*'  6.  The  amount  due  the  company  on  which 
judgments  have  been  obtained,  and  the  cash 
value  thereof. 

"  7.  Tbe  amount  of  stocks  in  this  state,  the 
United  States,  of  any  city  of  this  state,  and  of 
any  other  stocks  owned  by  the  company,  speci- 
fying tbe  amount,  number  of  shares,  and  tbe 
par  and  market  value  of  each  kind  of  stork. 

"  8.  The  amount  of  stork  held  aa  collateral 
security  for  loans,  with  the  amount  loaned  on, 
and  the  par  and  market  value  of  each  kind  of 
stock. 

"  9.  The  amount  of  unpaid  assessments  on 
stock,  premium  notes,  or  contingent  liabilities. 

**  10.  The  amount  of  interest  due  and  un- 
paid, and  the  amount  of  interest  accrued,  but 
not  due. 

451]  ***11.  Tbe  amount  of  premium  notes 
or  contingent  liabilities  on  which  policies  are 
issued. 

*•  12.  The  number  of  policies  in  force. 

"  18.  Tbe  amount  insured  under  all  policies 
in  force. 

"14.  The  amount  of  premiums  received 
thereon. 

"15.  The  amount  and  a  description  of  all 
other  assets. 

"  Third— The  liabilities  of  the  company, 
specifying: 

"1.  Tbe  amount  of  losses  due  and  unpaid. 

169  V.  b. 


*'  2.  The  amount  of  claims  for  losses  resisted 
by  the  company. 

"8.  The  amount  of  losses  incurred  during 
tbe  year,  including  those  claimed  and  nor  due, 
and  those  reported  to  the  company  upon  which 
no  action  has  been  taken. 

**4.  Tbe  amount  of  dividends  declared  and 
due,  and  remaining  unpaid. 

"  5.  The  amount  of  dividends,  either  ca?»h 
or  scrip,  declared  but  not  due. 

•'  6.  The  amount  of  money  borrowed,  and 
the  security  given  for  tbe  payment  thereof. 

*'7.  The  amount  required  for  reinsurance, 
being  in  stock  com  names  a  sum  equal  to  fifty 
per  cent  of  the  whole  amount  of  premiums  on 
unexpired  risks  and  policies,  and  in  mutual 
companies  a  sum  equal  to  fifty  per  cent  of  the 
cash  premiums  received  on  unexpired  risks 
and  policies. 

*'  8.  Tbe  amount  of  all  other  existing  claims 
against  tbe  company. 

**  Fo?/r/A— Tbe  income  of  the  company  dar- 
ing the  preceding  year,  specifying* 

'•  1.  The  amount  of  cosh  premiums  received. 

*"  2.  The  amount  of  notes  or  contin-  [452 
gent  as<)ots  received  for  premiums. 

'*  8.  The  amount  of  interest  money  received. 

'*  4.  The  amount  of  income  received  from 
other  sources. 

"  Fifth — The  expenditure  during  the  preced- 
ing year,  specifying: 

"  1.  Tbe  amount  of  losses  paid  during  the 
year,  stating  how  much  of  the  same  accrued 
prior,  and  how  much  subsequent  to  the  date 
of  the  precepting  statement,  and  the  amount  at 
which  losses  were  estimated  in  each  preceding 
statement. 

**  2.  The  amount  of  dividends  paid  during 
the  year. 

"8.  The  amount  of  expenses  paid  durinc  the 
year,  including  commissions  and  fees  to  agents 
and  oflicersof  the  company. 

"  4.  The  amount  paid  for  taxes. 

*'  5.  Tbe  amount  of  all  payments  and  ex- 
penditures. 

*'  6.  Amount  of  scrip  dividend  declared. 

**  Sec.  8655.  Tbe  statement  of  any  such  com- 
pany, thecapiial  of  which  is  composed  in  whole 
or  in  part  of  notes,  shall,  in  addition  to  tbe  fore- 
going, exhibit  tbe  amount  of  notes  which 
originally  formed  the  capital,  and  also  what 
proportion  of  such  notes  is  still  held  by  tbe 
company  and  considered  capital;  and  every 
company  organized  under  any  law  of  this  state 
which  fails  to  make  and  deposit  such  state- 
ment, or  to  reply  to  any  inquiry  of  the  super- 
intendent with  respect  to  such  statement,  shall 
be  subject  to  a  penalty  of  five  hundred  dollars, 
and  an  additional  five  hundred  dollars  for 
every  mouth  that  it  continues  thereafter  to 
transact  any  business  of  insurance,  to  be  recov- 
ered by  action  in  the  name  of  tbe  state,  and, 
on  collection,  paid  into  the  state  treasury  for 
the  benefit  of  the  state  common  school  fund; 
and  the  attorney  general,  on  the  request  of 
the  superintendent  of  insurance,  shall  insti- 
tute such  action  against  any  company  so  de- 
linquent, in  the  court  of  appropriate  Jurisdio- 
tion  in  Franklin  county,  or  in  the  court  of 
appropriate  jurisdiction  of  the  county  in  which 
said  company  is  located  or  has  its  principal 
place  of  business,  as  be  prefetB.** 
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Under  these  sections  proper  blanks  were  fur 
nished  to  the  company  by  the  state  superin- 
tendent of  insurance,  and  on  its  refusal  to 
make  the  returns  required  by  law,  proceedings 
by  mandamus  were  begun  against  it.  The  de- 
fense was  that  the  above  provisions  impaired 
the  obligation  of  the  contract  which  grew  out 
of  its  charter.  Upon  the  decision  of  the  su- 
preme court  of  the  state  making  the  writ  per- 
emptory, the  case  was  brought  here  by  error. 

Messrs.  Thomas  H.  Kellejr  and  John  F, 
FoUett  for  plaintiffs  in  error. 

Court  declined  to  hear  further  argument. 

Mr,  J.  K.  Richards,  Atty,  Oen,  of  Ohio, 
for  defendant  in  error. 

453J    *Mr.    Justice  White   delivered  the 
opinion  of  the  court: 

The  only  question  presented  is  whether  or 
Dot  the  charter  of  the  plaintiff  in  error  exempt- 
ed it  from  obli^tion  to  comply  with  the  sub- 
sequently established  police  re^ulatioos  of  the 
itate,  contained  in  sections  8654  and  3655  of 
the  Revised  Statutes  of  Ohio.  This  subject 
was  fully  considered  by  this  court  in  the  case 
of  Chicaao  L,  Ins,  Co.  v.  NeedUs,  113  U.  S.  574 
[38:1084].  There, the  company  had  been  char- 
tered by  the  state  of  Illinois  to  carry  on  a  life 
insurance  business,  and  the  question  was  wheth- 
er subsequently  enacted  police  regulations  of 
that  state  for  the  inspection  of  such  business, 
and  for  the  liquidation  thereof,  in  the  event  of 
Insolvency,  could  be  enforced  against  a  corpo- 
ration working  under  a  prior  charter  without 
impairing  the  obligation  of  the  contract.  The 
statute  considered  in  the  Needles  case  author 
ized  the  auditor,  whenever  the  actual  funds  of 
any  life  insurance  company  doing  business  in 
the  state  were  not  of  a  net  value  equal  to  the 
net  value  of  its  policies,  according  to  the 
'•combined  experience" or  "actuaries,"  rate  of 
mortality,  with  interest  at  four  per  cent  to 
give  notice  to  such  company  and  its  agent  to 
discontinue  issuing  policies  in  the  state  until 
Bucli  lime  as  its  funds  should  become  equal  to 
its  liabilities,  valuing  its  policies  as  aforesaid. 
The  law,  in  addition,  required  every  life  insur- 
ance company  incorporated  in  Illinois  to  trans- 
mit to  the  auditor  on  or  before  the  1st  day  of 
Blarch  in  each  year  a  sworn  statement  of  its 
business,  standing,  and  affairs,  in  the  form 
prescribed  and  authorized  by  law.  It  also  em- 
powered the  officer  to  address  inquiries  to  any 
•company  in  relation  to  its  "doings  and  con- 
•dition,"  and  any  other  matter  connected  with 
its  transactions,  which  inquiries,  it  provided, 
should  be  "promptly  answered;"  and  it  imposed 
UDon  him  thedut^  of  making  an  examination  of 
454]  the  ^condition  and  affairs  of  any  com 
pany.  whenever  he  deemed  it  expedient  to  do 
«o.  and  had  reason  to  suspect  the  correctness 
of  any  annual  statement,  or  that  the  company 
was  in  an  unsound  condition.  By  another  stat- 
ute it  was  provided  that  if,  upon  exami- 
nation of  the  affairs  of  an  insurance  company, 
the  auditor  should  conclude  that  it  was  insolv- 
ent, or  that  its  further  continuance  in  business 
would  be  hazardous  to  the  insured  or  the  public, 
he  should  apply  by  petition  to  the  jud^  of  any 
circuit  court  for  an  injunction  restraining  the 
company  from  proceeding  with  ita  business 
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until  further  hearing,  etc.     Upon  the  case  at 
thus  presented  the  court  said: 

"The  case  upon  the  merits,  so  far  as  they 
involve  any  question  of  which  this  court  may 
take  cognizance,  is  within  a  very  narrow  com- 
pass. The  main  proposition  of  the  counsel  is 
that  the  obligation  of  the  contract  which  the 
company  had  with  the  state,  in  its  original 
and  amended  charter,  will  be  impaired,  if  that 
company  be  held  subject  to  the  operation  of 
subsequent  statutes  regulating  the  business  of 
life  insurance  and  authorizing  the  courts,  in 
certain  contingencies,  to  suspend,  restrain,  or 
prohibit  insurance  companies  incorporated  in 
Illinois  from  further  continuance  in  business. 
This  position  cannot  be  sustained  consistently 
with  the  power  which  the  state  has,  and,  upon 
every  ground  of  public  policy,  must  always 
have  over  corporations  of  her  own  creation. 
Nor  is  it  justified  by  any  reasonable  interpre- 
tation of  the  language  of  the  company's  char- 
ter. The  right  of  the  plaintiff  in  error  to  exist 
as  a  corporation,  and  its  authority,  in  that  ca- 
pacitv,  to  conduct  the  particular  business  for 
which  it  was  created  were  granted,  subject  to 
the  condition  that  the  privileges  and  franchises 
conferred  upon  it  should  not  be  abused,  or  so 
employed  as  to  defeat  the  ends  for  which  it 
was  established,  and  that,  when  so  abused  or 
misemployed,  they  might  t)e  withdrawu  or  re- 
claimed by  the  state  in  such  way  and  by  such 
modes  of  procedure  as  were  consistent  with 
law.  Although  no  such  condition  is  expressed 
in  the  company's  charter,  it  is  necessarily  im- 
plied in  every  grant  of  corporate  existence. 
Terrett  v.  Taylor,  13  U.  8.  9  Cranch,  43.  51 
H:650,653];  Angell  &  Ames,Priv.  Corp.  (0th  ed.) 

774,  note, 

♦"Equally  implied  in  our  judgment.  i9[455 
the  condition  that  the  corporation  shall  be  sub- 
ject to  such  reasonable  regulations,  in  respect 
to  the  general  conduct  of  its  affairs,  as  the 
legislature  may  from  time  to  time  prescribe, 
which  do  not  'materially  interfere  with  or  ob- 
struct the  subs  anlial  enjoyment  of  the  priv- 
ileges the  state  has  granted,  and  serve  only  to 
secure  the  ends  for  which  the  corporation  was 
created.  Union  Pac.  R.  Co.  v.  United  Statfs 
(''Sinking  Fund  rases'*)  99  U.  8.  70  p5:  4915]; 
Com.  V.  Farmfrs  <fe  M.  Banh,  21  Pick.  642,  32 
Am.  Dec.  290;  Commevcial  Rank  v.  State, 
4  8mede8  &  M.  497,  50.{.  If  this  condition  be 
not  necessarily  implied,  then  the  creation  of 
corporations,  with  rig;btsand  franchises  which 
do  not  belong  to  individual  citizens,  may  be- 
come dangerous  to  the  public  welfare  through 
the  iflrnorauce,  or  misconduct,  or  fraud  of  those 
to  whose  management  their  affairs  are  entrust- 
ed. It  would  be  extraordinary  if  the  legislative 
department  of  a  government,  charged  with  the 
duty  of  enacting  such  laws  as  may  promote  the 
health,  the  morals,  and  the  proHt)erity  of  the 
people,  might  not.  when  unrestrained  by  consti- 
tutional limitations  upon  its  authority,  provide, 
by  reasonable  regulations,  against  the  misuse 
OF  special  corporate  privileges  which  it  has 
granted,  and  which  could  not,  except  by  its 
sanction,  express  or  implied,  have  been  exer- 
cised stall." 

These  views  are  decisive  of  the  issue  here. 
An  attempt  was  made  to  distinguish  that  rase 
from  this  upon  the  ground  that,  in  the  former, 
the  proceedings  were  for  the  puriK>se  of  oooi- 
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pcHiog  the  company  to  cease  from  busfneAS 
Dcc-nuse  of  insolvency;  while,  in  this  ca«e,  the 
question  is  as  to  the  obligntiou  of  the  company 
to  mtike  the  stateoients  reqiiu'cd  by  the  statute, 
This  (lisliDction  is  without  foundation.  In  the 
Keidlcs  case,  the  duly  was  expressly  imposed 
upon  the  corpoiatiou  lo  make  statements  iden- 
tical in  form  and  substance  with  Iho.^e  which 
insurance  compnnies  are  required  to  make 
under  the  Ohio  statute  wc  are  here  considering. 
Hany  addiliouul  police  powers  were  conferred 
by  the  Illinois  law,  among  tliem  being  the  au- 
thority which,  as  stated  above,  was  given  to 
the  stnte  auditor  to  apply  for  an  injunction  ri*- 
straining  a  company  from  confinuing  its  busi- 
ness, whenever,  by  its  ssatement,  it  app<'nrcd 
450Itohira  to  bo  insolvent.  It  is  indeed,  *true 
that  the  relief  there  invoked  was  the  restraint  of 
the  cori)oration  from  doing  business  on  the 
ground  of  ins(»lvency.  But  that  case  subslnn- 
tially  involved  not  only  the  right  to  compel 
the  statement,  but  the  greater  right  to  pi  event, 
in  case  of  insolvency,  the  coutinnanoc  of  tlio 
buviness  of  the  <or|>oration.  Hence,  as  the 
greater  includes  the  less,  the  Needles  cn.sc  nec- 
essarily embraces  every  issue  presented  here. 

Another  contention  is  that  compliance  with 
the  provisions  in  regard  to  statements  of  its 
business  would  bring  the  company  under  the 
operation  of  the  general  law  of  the  state  relat 
Ing  to  corporatidns,  and  thus  ]>lacc  it  in  the 
position  of  voluntarily  suhiecting  itself  to 
many  provisions  whieh  would,  if  applied,  im 
pairthe  obligations  of  the  charter.  In  Mnrch, 
1802  i89  Ohio  Laws,  73)  the  general  assembly 
of  Ohio  spccitlcally  enacted  that  any  fire  insur- 
ance company  which  should  comply  with  the 
re((uirement8  of  sections  3604  and  3655,  or  any 
other  police  regulations  contained  in  chapter 
XI.  of  the  Title  relating  to  Corporations,  and 
Chapter  VIII.  Title  3,  Part  1,  of  the  Keviscd 
Stniuics  of  Ohio,  relating  to  the  insurance  de 
pariment  of  the  state,  "shall  not  be  deemed  to 
Lave  consented  to  and  shall  not  be  aflecied  by 
the  provision^'  of  the  title  relating  to  corpo- 
rations. 

The  judgment  of  the  supreme  court  of  Ohio 
in  the  case" before  us  expressly  finds  that,  under 
the  operation  of  this  lost  pmviMon,  the  plain 
tiflf  in  error  would  not  subject  its  charter  to 
any  conditions  or  modifications  by  n'Mking  the 
stuiemen't  which  it  now  refubes  to  submit. 

njudyment  ajjinncd. 


JOHN   STEWART,  Plff.  in  Err.. 

t. 

BENJAMIN  n.  BARNES.  Exr.  of  Wilt.tam 
H.  Baknks.  deceased,  late  Collector  of  In- 
ternal Revenue. 

Taxe$paid  under  prof ^xf— interest,  when  not  re- 

cocerabie. 

(See  8.  C.  Reportcr*8  ed.  45A.464.) 
1.  In  an  action  to  recover  bock  revenue  taxes  on 


distilled  sptriti  unlawfnllr  collected,  if  p1a{ntiff*s 
allegation  that  the  taxes  were  phIU  nn«ler  protest 
is  a<lraitted  bj*  the  plen,  it  is  unnecemu-y  to  sIjuw 
the  nature  of  the  protect  made. 

2.  Intore«t  cannot  be  recovered,  as  damafrea  for 
tlie  (ietention  of  the  prineipni.  after  the  principal 
sum  bad  been  paid  and  accepted. 

[No.  HI 6] 

Submitted  March  XJS,  ISUj^    Decided  May  li, 

1804. 

IN  ERROR  to  the  Circuit  Court  of  tha 
Unit<*d  States  for  the  Eastern  District  of 
Pennsylvania,  to  review  a  ju<lgment  \t\  favor 
of  defendant,  Benjamin  H.  Barnes,  exeeuJor 
of  >Villiam  U.  Barnes,  deceased,  late  colU-cior 
of  internal  revenue,  in  an  action  brought 
against  him  by  John  Siuwart,  plaintiff,  to  re- 
cover internal  revenue  taxes  alle«red  to  have 
been  unlawfully  collected  from  the  plaiuiitf 
on  dl>tiiled  spirits.     A/Jlrmcd. 

The  facts  are  stated  in  the  opinion. 

Mfi'i're.  T.  W.  Neill  and  Jamea  W,  VL 
Ivcwlin  for  plaint  ill'  in  error. 

Mr.  Holmes  Conrad*  Assistant  Atty, 
Gen,,  for  dcl'.iiiaut  in  enur. 

Mr.  Jn  tic$  Shiras  delivered  the  opinion 
of  I  lie  court : 

Tills  was  an  action  of  assumpsit  brouirht  hy 
John  Stewart  against  Benjamin  II.  Barne>. 
executor  of  William  H.  Barnes,  deceased.  U\9 
collector  of  internal  revenue,  to  recover  tuo 
sum  of  i|:250.40.  alleged  to  have  lieen  unlaw* 
fully  collected  from  the  plaintiff  as  internal 
revenue  taxes  on  distilled  spirits,  with  interest 
from  June  26,  1869.  The  actl<m  was  com- 
menced in  the  cotirt  of  common  pleas  of  Bucks 
county,  Pennsylvania,  on  April  25,  1887,  and 
was  thence  removed  by  the  defendant,  oy 
certiorari,  into  the  Circuit  Court  of  the  Unit**!! 
States  for  the  Eastern  District  of  Pennsylvania, 
where  the  declaration  was  filed  and  proceed- 
inirs  were  bad  which  resulted  in  a  verdict  a'^d 
judgment  for  the  defendant.  From  that  juuj(« 
meul  the  plaintiff  sued  out  a  writ  of  error. 

In  bis  bill  of  parlieulars  the  plaintiff  al leered 
that  on  June  20,  1869.  he  drew  out  cerima 
distilled  spirits  which  bad  been  placed  in  a 
United  States  bonded  warehouse  prior  to  July 
20.  1808,  and  upon  the  withdrawal  thereof  ho 
was  required  by  the  collector  to  pay  taxes  on 
fractions  of  gal !(ms  as  though  they  were  whoio 
gallons,  amounting  to  $8.02,  and  also  the  sum 
of  1*241.78,  as  taxes  on  spirits  which  had  bi*eii 
lost  by  leakage,  evaporation,  etc.;  that  tho«e 
amounts  were  unlaw  fully  exacted,  and  thai  uci 
paid  the  same  under  protest 

The  defense  made  by  the  defendant  ia  set 
out  in  the  record,  as  follows: 

••And  now,  to  wit,  the  fourth  day  of  April, 
1889,  the  court,  on  motion  of  John  R.  Read, 
Esq.,  U.  8.  attorney,  grant  leave  to  »njen«l 
the  plea  filed  in  the  above  case  by  filing  aa 
additional  plea  as  follows,  to  wit: 

*"And  the  defendant  says  that  to  en- [4  59 
title  the  above  plaintiff  to  maintain  the  aU>vtf 


NoTK.— ^8  to  acHon  to  recover  back  duties  paid 
umlcr  protect :  proteM^  how  ma4le,  and  U«  effeeU  see 
note  to  Greely  v.  Thompson,  13:307. 

A$  to  when  taxes  xUeifotty  atsessed  can  he  reeoV' 
ered  back,  see  note  to  Erskinc  ▼.  Van  Arsdale.  21:63. 

A$to  itUerctt^  when  recoveroMe^  cu  damanet  or  on 
money,  see  note  to  Sneed  t.  Wlster,  5: 717* 


As  to  rate  of  interest  after  matwity^  sec  note  to 
Ohio  V.  Frank, »:  &3L 

Interest  when  recorerahle  after  fhe  prinelpat  hM 

been  paid;  when  recoverable  u»'nf.raUy. 

Receivinir  the  principal,  where  interest  is  onlj 

recoverable  as  damagt*«,  is  a  tMir  to  the  action  for 

mterest.   Jaoot  v.  BosBett^  11  Paif«,  lit:  Oillosplo 
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fiiit  appeal  was  not  rtiily  made  to  the  Commis- 
flotier  of  Interual  Reffnue  acconiing  to  the 
provinious  of  law,  and  the  above  suit  was  not 
Drought  within  the  period  of  time  allowed 
thereby;  and  this  the  defebdaot  is  ready  to 
irerify,  etc." 

Alihoiijrh  the  lanirnage  quoted  seems  toin- 
dicHte  tlial  there  wh<  atujiher  plei  filed,  no 
other  plea  appears  in  the  record;  neither  does 
it  appenr  that  there  wns  a  replieatiou.  The 
record  shows  that  a  jury  was  swora  "to  try 
lh<'  is«ue  joined." 

Tiie  purpose  of  this  plea  was  evidently  to 
Invoke  the  operation  of  those  acts  of  Congress 
wiiir'h  relate  to  the  presentation  of  claims  for 
alleged  i)l<\ir>il  exaction  of  taxes  to  the  Com- 
missioner of  Internal  Kevenue,  and  which  lay 
dowD  the  conditions  upon  which  alone  the 
government  permits  a  recovery  by  suit  of 
amounts  so  exacted. 


The  provisions  of  the  statutory  law  win. 
bear  directly  upcm  the  present  cune  are  8ecli«Mt 
19  of  the  Act  of  July  15.  1860.  chap.  184(14 
Htat.  at  L.  153)  and  section  44  of  the  Act  of 
June  6,  1873,  which  appears  in  the  Keviseil 
Statutes  as  section  8227.  Under  either  of 
those  acts  before  an  action  could  he  main- 
tained in  any  court  an  appeal  must  first  have 
been  made  to  the  Commissioner.  In  the  Act 
of  1866  there  was  no  limitation  of  the  time 
within  which  such  an  appeal  was  to  he  matle. 
The  Act  of  1872  required  that  it  8b<)uld  be 
made  within  two  years  from  the  lime  the  cauM 
of  action  accrued.  Under  the  earlier  Act.it 
such  appeal  had  been  made,  still  no  action 
could  be  maintained  in  an}'  court  unless  m 
decision  should  have  been  made  upon  theclaim 
by  the  Commissioner,  in  which  event  the  sui* 
must  have  been  brought  within  six  month •« 
from  the  time  of  the  decision,  or  within  \h*' 


V.  New  York,  8  Bdw.  Ch.  612;  Tfllotson  v.  Preston, 
S  Johns.  22V:  Johnson  v.  Rmnnan.  5  Johns.  2158; 
WilHamsv.  Hougrhtnillnir,  8  Cow.  86;  Consequa  ▼. 
Fi'nniDfiT.  8  Johns.  Cb.  687. 

This  rule  applied  where  the  calls  of  a  corporation 
OD  ■ubscribcrs  for  stocli  were  paid,  iu  full,  but 
tardily,  and  the  corporation  frave  receipts,  but  af- 
terwards clafroed  Interest.  Southern  Cent.  H.  Co. 
T.  .Moravia,  61  Barb.  180. 

Iteceivinff  the  principal  and  a  part  of  the  Inter- 
act as  so  much  paid  geucrully.  and  not  as  payment 
of  the  principal  itself,  dues  not  preclude  a  recov- 
ery of  the  i-emnlndcr  of  the  interest.  Stevens  v. 
Bnrrinffer,  18  Wend.  639. 

The  fact  that  the  sura  sued  for  is  precisely  the 
amount  of  interest,  does  not,  however,  show  that 
ttie  principal,  as  such,  has  been  paid.  People  v. 
^ew  York  County,  6  Cow.  881. 

An  action  will  lie  for  interest,  the  payment  of 
which  Is  stipulated  for  in  the  cuutract,  and  which 
Has  accrued,  though  the  principal  is  aatisfled. 
ir«i  ke  ▼.  Eddy,  16  Wend.  76. 

An  attorney,  duly  authorized,  and  with  knowl- 
•d^e  of  the  facts,  received  a  balance  for  his  client, 
and  gave  a  receipt  therefor,  on  an  account  stated 
by  the  other  party,  not  charging  the  latter  with 
Interest.  Held  conclusive  against  the  client's  claim 
for  interest,  made  a  year  atterwarda.  Jaoot  v. 
Bmmett,  11  Paige,  142. 

For  the  negligent  or  tortious  destruction  of  prop- 
erty, interest  may  be  added  to  the  value.  8edgw. 
Dam.  441, 1 386;  Buffalo  &  B.  Tump.  Co.  v.  Buffalo, 
•6  N.  7.  639,  affirming  1  Thorn  p.  &  C.  637. 

Interest  is  properly  chargeable  against  a  wrong. 
doer  upon  money  obtained  by  fraud,  being  a  legitU 
Biate  part  of  the  damages  incurred.  So  held, 
although  the  defendant  was  in  the  hands  of  a  re- 
eciver,  and  had  other  creditors,  since  the  latter 
ahould  not  benefit  from  their  debtor's  fraud. 
Bolden  v.  New  York  &  B.  Bank,  72  N.  Y.  2»6. 

Wliere  the  claim  sounds  purely  in  damages,  is 
unliquidated  and  contested,  and  the  amount  so 
uncertain  that  a  demand  cannot  set  the  Interest 
running,  interesit  cannot  be  allowed,  even  from 
the  commencement  of  the  suit.  So  held,  in  an  ac- 
tion for  breach  of  warranty  in  the  sale  of  cabbage 
fivJs.  White  V.  MiUer,  78  N.  Y.  3V3,  84  Am.  Rep. 
M4. 

AUhough  the  general  rule  Is  that  a  trustee  act- 
ing in  rood  faiih,  keeping  funds  in  hand  ready  to 
disburse,  without  mingling  them  with  his  own, 
ahould  not  be  cbtirged  with  interest  thereon,  after 
9l  trustee's  accounts  are  stntcil,  and  he  onlcrcd  to 
pay  them  over  forthwith,  he  should,  if  any  delay 
to  payment  occurs  after  such  a  report  is  made,  be 
charged  with  interest.  Lyons  v.  Chamberlin,  26 
JEIun,  68;  Hunn  v.  Norton,  Hopk.  Cb.  344. 
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An  administrator  should  be  charged  with  inter- 
est from  the  date  tiiat  it  was  in  bis  power  to  hai  ? 
his  accounts  settled  and  funds  paid  over,  unless  h« 
shows  that  the  money  was  kept  in  bank  or  other- 
wise ready  to  be  paid  over  when  called  for.  By 
long  delay  in  settling  bis  account  the  use  of  the 
money  may  tie  interred  and  interest  be  charge- 
able.   Uaslcr  V.  liasler,  1  Bradf.  262. 

Under  ordinary  circumstances,  where  the  de- 
fendant refuses  to  pay  over  moneys  held  by  him 
in  a  fiduciary  character,  he  should  be  charged  with 
interest;  but  where  the  money  has  been  kept  ready 
to  be  paid  over,  interest  is  not  to  be  charged- 
Young  V.  Brush,  24  How.  Pr.  72, 88  Barb.  286;  De- 
Peyster  v.  Clarkson,  2  Wend.  77. 

When  there  is  no  agreement  to  pay  interest^  In 
terest,  when  allowable,  is  allowed  not  as  a  part  of 
the  contract,  but  as  an  Incident  and  by  way  oi 
damages  for  the  default,  to  make  the  credltot 
good  for  the  loss  he  has  sustained  by  reason  of  the 
breach  or  default.  Southern  Cent.  B.  Co.  ▼•  Mora- 
via, 61  Barb.  189. 

Where  there  was  no  ex pivss  contract  on  the  part 
of  the  city  to  pay  interest,  it  was  recoverable,  if 
at  all,  only  as  damages  upon  some  usage  to  be 
shown.  fit)m  which  a  contract  might  be  implied: 
and  in  such  cases  the  acceptance  of  the  principal 
in  full,  especially  if  accompanied  by  a  waiver  of 
Interest  as  a  condition  of  the  payment  of  the  prin- 
cipal, must  be  held  to  terminate  all  right  of  action 
for  the  debt  or  any  of  its  incidents.  Tenth  Nat 
Bank  v.  New  York,  4  Hun.  430. 

When  interest  is  only  recoverable  as  damages 
after  default  in  the  payment  of  the  principal,  the 
receipt  of  the  principal  debt  is  a  bar  to  the  claim 
for  such  interest.  Hamilton  v.  Van  Rensselaer,  43 
N.  Y.  246;  Koberts  v.  Brandies,  44  Hun,  468;  Cutter 
V.  New  York,  92  N.  Y.  166. 

Interest  does  not  run  upon  a  contract  untO  the 
time  fixed  for  payment,  in  the  abseuce  of  a  special 
provision  therefor.    Booth  v.  Piitsburir,  164  Pa.  482. 

A  purchaser  of  land  who,  upon  petition  of  the 
executors  of  the  vendor,  is  compelled  to  make 
specific  performance,  is  chargeable  with  Interest 
upon  the  unpaid  purchase  money  only  from  the 
date  of  the  tender  of  a  deed  pursuant  to  the  de- 
cree, and  not  from  that  of  his  answer  to  the  peti- 
tion.   Re  8  uith's  Estate,  162  Pa.  102. 

Interest  is  allowable  on  mechnnios'  liens  only  to 
the  time  of  sale,  and  not  to  the  day  of  distribution 
of  the  proceeds.    Allen  v.  Oxnard,  152  Pa.  681. 

Interest  may  be  allowed  from  delivery,  on  the 
contract  price  of  grain  sold,  where  the  delay  in 
payment  has  l>ecn  unreasonable  and  vexatious. 
Larson  v.  Johnson,  42  III.  App.  198. 

An  aj^reement  to  pay  a  yearly  salary  does  not.  in 
the  absence  of  any  usage  or  understanding.  Imply 
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6t£Waht  v.  Baraks. 
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•aroe  period  after  the  Act  took  effect.  Under 
the  later  Act,  if  the  Commissioner  delayed  bis 
decision  for  more  than  six  months,  the  claim- 
ant was  not  compelled  to  await  it,  but  might 
have  sued  within  six  months  next  following 
the  six  months  of  the  Commissioner's  de- 
lay, or  one  year  from  the  time  of  appeal;  but 
if  tlio  claimHnl  had  allowed  that  period  to  ter- 
450]  minate  without  instituting  *suit,  he 
Diust  then  have  waited,  as  before,  until  the 
claim  should  have  been  passed  upon,  and  have 
sued  \^  iiliin  one  year  thereafter. 

It  was  shown  on  the  trial  that,  as  to  tbpsum 
of  $2tl.7^.  fhedcfeudant  had  duly  appealed  to 
the  Commii'sioner  of  Internal  Hevenue,  that 
the  claim  was  rejected,  and  that  the  suit  was 
brout^ht  within  the  required  time  afier  such 
deei^ii'n;  but  nothing  appears  in  the  bill  of 
exceptions  to  show  thai  an  appeal  was  made 
concerning  the  amount  of  $"^.62  of  the  claim. 


Though  the  effect  of  the  plea  was  to  confew 
the  plaintiff's  caus3  of  action,  as  to  the  exac- 
tion of  the  alleged  amounts  of  money  from 
him  and  as  to  the  payment  of  the  same  under 
protest  (see  Gale  v.  Capcrn,  1  Ad.  &  Kl.  102) 
nevertheless,  to  prove  the  exaction  the  plaintiff 
introduced  as  a  witness  in  his  hehalf  a  deputy 
collector,  JohnF.  Cline,  who  teslitied  ihal  the 
sums  of  money  mentioned  in  the  bill  of  par- 
ticulars  had  been  paid  by  the  plaintiff  to  the 
collector  of  internal  revenue  for  the  first  dis- 
trict of  Pennsylvania;  that  the  spirits  were 
bonded  prior  to  July  20.  1868.  and  that  the 
sum  of  $8.C2  had  been  paid  upon  fractions  of 
gallons  taxed  as  whole  gallons,  and  the  sum 
of  $241.78  upon  spirits  lost  by  leakage,  etc. 
The  defendant  admitted  that  certain  oihcial 
re«;ulations  promulgated  by  the  Commissioner 
of  internal  revenue  prior  to  and  upon  April 
22, 1869,  which  were  offered  in  evidence  by  the 


that  it  Is  to  be  paid  at  the  end  of  the  year,  and  In- 
terest is  not  recovcnible  until  dcmaud  for  pay- 
ment—or in  the  absiMico  thereof,  from  the  date  of 
the  wrin    Soule  v.  Soule,  157  Mas^.  451. 

Interest  cannot  be  allowed  from  their  date  upon 
■egotiablc  coupons  wtiile  they  remain  in  the  bands 
of  the  bolder  of  the  bonds  to  wbicb  they  were 
originally  attached.  WiUiamsbursrh  Sav.  Bank  v. 
Solon,  136  N.  Y.  46a,  modifyinff  65  Hun,  ICG. 

A  draft  epccifyinK  no  time  of  payment  is  due 
immediately  and  draws  interest  from  its  date. 
Clarlc  V.  La  lie  Avenue  Permanent  Sav.  k  L.  Asso. 
48  N.  Y.  8.  K.  180. 

Coupons  after  their  maturity,  bear  Interest  at 
the  rate  tized  bv  the  law  of  the  place  where  tbey 
are  payable.    Gairo  v.  Zane,  149  U.  S.  123  (:.7: 073). 

Interest  upon  a  note  due  upon  demand  begins  to 
run  from  iu  date.  Packer  ▼.  Roberts,  40  Hi.  App. 
ei8. 

Interest  is  allowable  upon  a  recovery  of  dam- 
ftffea  for  breach  of  a  contract  of  purchase.  Wooda 
T.  Cramer.  34  8.  C.  606. 

Interest  may  be  allowed  on  damages  in  an  action 
of  tort,  when  they  are  not  exemplary.  Chicago, 
St.  L.  &  P.  R.  Co.  V.  Barnes,  2  Ind.  App.  218. 

Interest  accrues  from  the  date  of  a  t)ond  worded 
**I  owe  and  promise  to  pay.**  M*Veigb  v.  Howard, 
67Va.600. 

Interest  is  recoverable  by  an  assured  from  and 
after  the  expiration  of  sixty  days  after  delivery  of 
proofs  of  loss,  under  a  policy  providing  that  the 
loss  shall  t)e  payable  sixty  days  after  proof  there- 
of.   KundHll  V.  American  F.  Ins.  Co.  10  Mont.  840. 

Interest  is  not  recoverable,  under  Cal.  Civ.  Code, 
9  19L7,  upon  items  of  account  for  goods  sold,  which 
have  never  been  settled  and  balanced.  Heald  v. 
Hondy.  80  Cal.  632. 

The  balance  found  due  upon  an  account  stated 
bears  interest.  Courhlin  v.  Gutta  Percha  ft  R. 
Mfg.  Co.  33  HI.  App.  71. 

A  wife  cnnnot  claim  interest  on  money  of  which 
she  perraitiod  her  hueiband  to  have  the  use  during 
his  life  without  any  claim  for  interest,  but  is  enti- 
tled to  inteiest  from  the  time  of  his  death.  Rt 
Wormley^s  Estate.  187  Pa.  101. 

Where  interest  is  reserved  expressly  Id  a  con- 
tract, or  is  implied  by  the  nature  ol  the  promise, 
it  bi'conics  pan  of  the  debt,  and  is  recoverable  as 
of  ri^ht:  but  when  it  is  given  iis  damages,  it  is  often 
matter  of  discretion.  Itedfleld  v.  ilarteis,  188  U.  8. 
604  '35:  310). 

Inti-rest  on  the  value  of  the  property  may  be  al- 
lowed as  diimaget*.  for  its  detention,  upon  a  ver- 
dict in  defendant's  favor,  for  a  return  of  the 
property  in  replevin,  Coiiius  v.  Houston,  138  Pa. 
461. 

A  legacy  beoomea  due  and  Interest  begins  to  run 
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thereon,  in  the  absence  of  an  express  direction  In 
the  will  as  to  the  time  of  pnymriit.  in  one  year 
from  the  Ksuing  of  iccters  testamentary,  and  not 
in  one  year  from  the  death  of  the  testator.  As 
Prior,  82  N.  Y.  8.  R.  712. 

An  executor  should  not  be  charged  Interest  on 
unproductive  securities  from  which  he  derives  no 
advantage.  Re  Myers,  88  N.  Y.  S.  K.  880,  modifying 
68  Hun.  173. 

A  claim  by  a  principal  against  his  agent  for 
money  which  the  latter  was  bound  to  account  for 
a^d  pay  over  bears  interest  from  the  time  the 
cause  ot  action  accrued.  McCormlok  v.  Eliot,  48 
Fed.  Rep.  460. 

While  interest  might  be  properly  allowed  on  the 
value  of  a  pilot  boat  lost  by  reason  of  a  collision.  It 
cannot  be  awarded  against  the  stipulators  beyond 
the  sum  in  which  they  have  bound  themselves. 
The  Wanata  v.  Avery.  86  U.  8.  600, 24  L.  ed.  461. 

Interest  on  the  value  of  a  vessel  destroyed  in  n 
collision  cannot  be  allowed  against  stipulators  who 
have  bound  themselvee  only  in  a  sum  equal  to  the 
value  of  the  vcsseL  The  Ann  Caroline  v.  Wells,  60 
(J.  8. 2  Wall.  838, 17  L.  ed.  838. 

Interest  was  allowed  on  the  value  of  a  cargo  of 
barley  lost  by  collision  with  the  canal  boat  carry- 
ing it  on  the  Hudson  river.  The  Mary  J.  Vaug« 
han.  2  Ben.  47. 

The  Jury  may  allow  Interest  on  the  damage  done 
to  a  vessel  by  a  collision.  Fitch  v.  Livingston, 
4  8andf.482. 

An  attorney  should  not  be  charged  with  intereil 
on  a  debt  given  him  for  colleciion,  which  is  loat 
through  his  negligence.  Rootes  v.  Stone,  2  Leigh« 
66a 

An  attorney  is  not  liable  for  Interest  on  money 
collected  by  him  until  demand  made  by  the  party 
entitled  to  receive  it,  or  until  a  wrongful  oonver* 
sion.    Walpole  v.  Bishop,  31  Ind.  166. 

An  attorney  is  liable  for  interest  on  money  col- 
lected for  a  client  from  the  time  of  Ju«licial  de- 
mand, when  the  entire  means  of  ascertaining  the 
balance  due  bis  client  is  in  his  bands.  Dwight  ▼• 
Simon.  4  La.  Ann.  490. 

An  attorney  is  liable  for  interest  on  money  whioh 
he  nefilects  to  turn  over  to  his  client  for  an  unrea- 
sonable time,  even  though  no  demand  liad  been 
made  for  it.    Chapman  v.  Burt,  77  111.  337. 

In  a  case  of  tort,  where  the  law  allows  the  Jury 
in  Ita  discretion  to  award  exemplary  damages,  in- 
terest cannot  be  allowed.  Kattcree  v.  Chapman, 
70  Oa.  674. 

In  National  Steam  Nav,  Co.  v.  Dyer  rrThe  SooU 
land**)  105  U.  8.24,  (S6:  ]n01»,  an  action  for 
Ing  the  loss  of  a  ship  by  collision  on  the  high 
six  piur  cent  was  held  to  be  the  pjroper  rate  of  In- 
tereat. 
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plalDtiff,  proTided  that  the  taxes  on  distilled 

yiirits  placed  in  bonded  warehouses  before 
iilv  20,  1868.  should  be  exacted,  upon  the 
withdrawal  of  the  spirits,  only  upon  the  actual 
quantity  thereof  so  withdrawn.  No  evidence 
was  introduced  to  bhow  the  nature  of  the  pro- 
test made,  but  it  was  unnecessary  to  prove 
more  than  that  the  payment  was  made,  *'under 
protest."  which  was  admitted  by  the  plea. 
Wiight  ▼.  BlakcHlee,  101  U.  8.  174  [25:  1018]. 

The  defense  made  on  the  trial  consisted  of 
the  introduction  of  evidence  tending  to  show 
that  the  plaintiff  had  received  from  the  gov 
ernment  under  the  provisions  of  an  Act  of 
Congress  approved  July  26,  1880,  the  sum  of 
$241.78.  for  which  his  attorney,  T.  W.  Neill. 
^ave  a  receipt  to  the  Commissioner  of  Internal 
4«0]Revenue.  The  Act  *is  entitled  *'An  Act 
for  the  Relief  of  Richard  C.  Ridgwuy  and  Oih- 
ere."  and  is  as  follows: 

"Whereas  from  the  time  bonded  ware- 
bouses  were  first  establinhcd  until  April  14, 
1869,  the  law  has  been  uniformly  construed 
and  administered  to  allow  for  loss  by  leakage 
on  spirits  distilled  prior  to  July  20, 18G8.  while 
in  warehouse;  and  when.as  it  was  the  uniform 
practice  and  in  accordance  with  the  rules  and 
regulations  of  the  Commissioner  of  Internal 
Revenue,  approve<l  by  the  Secretary,  to  collect 
internal  revenue  taxes  upon  only  so  much  of 
the  spiriU  distilled  prior  to  July  20,  18(i8.  as 
were  actually  withdrawn  from  warehouse, 
under  which  established  regulations  large 
quantities  of  spirits  were  bought  and  sold 
while  in  bond ;  and  whereas  in  a  few  excep- 
tional cases  taxes  were  also  collected  on  that 
portion  of  such  spirits  which  were  lost  by 
leakage  while  remaining  in  warehouse:  there- 
fore, 

'*Bc  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  Sec- 
retary of  the  Treasury  be,  and  lie  is  hereby, 
required  to  pay,  out  of  any  money  in  the 
treasury  not  otherwise  appmprialed  to  the 
following  named  p<>rsons  in  the  city  of  Phila- 
delphia, Pa.,  or  their  legal  representatives, 
such  amounts  as  shall  be  shown  to  the  sat- 
isfaction of  the  Commissioner  of  Internal 
Revenue  to  have  been  paid  by  them  as  tax  on 
distilled  spirits  in  excess  of  the  quantity  with- 
drawn from  warehou>e:  Provided,  That  the 
amount  paid  to  each  shall  not  exceed  the  sum 
herein  stated — that  is  to  say:"  [Here  follows 
a  list  in  which  appears  tbc  6um  of  $241.78 
opposite  the  name  of  John  Stewart.] 

The  receipt  was  as  follows: 

"Original  receipt  for  draft  in  payment  of 
claims  for  refunding: 

* 'August  17,  1886. 

••Received  of  the  honorable  Commissioner 
of  Internal  Revenue  the  sum  of  two  hundred 
and  forty  one  dollars  and  seventy-eight  cents 
($241.78)  on  account  of  my  claim.  No.  10,073, 
for  taxes  improperly  paid  by  me. 
"(Signed)        John  Stewart, 

••By  T.  W.  Neill,Attorney.- 
461]  ♦Whether  or  not  this  evidence  of  the 
acceptance  of  payment  was  relevant  to  the  is- 
sue, uo  objection  was  made  to  its  introduction. 
On  the  contrary,  the  plaintiff  admitted  on  tbe 
trial  that  he  had  received  the  money,  and  also 
embodied,  in  a  request  for  instructions  to  the 
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jury,  a  statement  that  the  amount  of  his  claim, 
with  interest,  was  subject  to  a  credit  of  lbs 
amount  so  received. 

As  nothing  else  of  present  importance  ap- 
pears in  the  record  the  position  of  the  plain- 
tiff, after  all  the  evidence  had  been  ofifered, 
seems  to  have  been  this:  The  merit  of  his  claim 
was  establisljed.as  was  also  his  right  to  prose- 
cute the  suit  for  $241.78  of  his  claim.  No  evi- 
dence had  been  introduced,  nor  admissions 
made,  with  regard  to  his  right  to  sue  for  $8.63 
of  his  demand,  and  as  to  that  sum  he  was  not 
entitled  to  seek  relief.  He  had  admitted  the 
receipt  by  him  from  the  Commissioner  of  In- 
ternal Revenue  of  $341.78 on  account  of  bis 
claim.  The  plaintiff's  position  being  thus,  the 
court  directed  a  verdict  in  favor  of  the  defend- 
ant. This  acti(m  of  the  court  was  excepted 
to  by  the  plaintiff,  and  is  assigned  by  him  as 
error. 

The  plaintiff  now  contends  that,  although 
he  has  accepted  from  the  government  the  sum 
named,  this  fact  should  not  effect  his  right  to 
recover  in  the  action,  since  he  had  a  right  to 
ap[»1y  the  money,  and  did  spply  it,  so  far  as  it 
was  adequate,  to  the  payment  of  interest  on 
his  claim,  and  was  entitled  to  maintain  an  ac- 
tion for  the  principal  and  the  balance  of  the  in- 
terest. These  views,  however,  of  the  purpose 
of  the  payment  and  the  character  in  which  it 
was  received,  are  not  sustained  by  the  facts 
shown  on  the  trial.  The  plaintiff  admitted  that 
ho  had  received  the  sum  of  $241.78  on  account 
of  his  claim  for  taxes  improperly  paid  by  him; 
the  amount  received  was  tlie  same  as  the 
amount  of  the  claim ;  the  manner  of  the  exac- 
tion indicated  in  the  Act  of  Congress  is  the 
same  as  that  set  out  in  the  hill  of  particulars, 
and  there  is  nothing  upon  which  to  liase  an  in- 
ference that  this  payment  from  the  govern- 
ment was  related  to  any  other  transaction  than 
the  one  in  question.  The  Act  of  Congress,  then, 
furnishes  the  best  evidence  of  the  purpose  and 
the  character  of  the  payment,  and  from  it  we 
are  to  learn  whether  the  payment  was  of  the 
♦principal  or  of  interest.  The  Act  pro-  [402 
vided  for  the  payment  to  the  plaintiff  and  oth- 
ers of  such  amounts  as  should  be  shown  to  tbe 
satisfaction  of  the  Commissioner  of  Internal 
Revenue  •*lo  have  been  paid  by  them  as  tax  on 
distilled  spirits  in  excess  of  the  quantity  with- 
drawn by  them  from  warehouse."  It  is  pre- 
sumed that  the  terms  of  the  Act  were  known 
to  the  plaintiff,  and  by  his  acceptance  of  the 
money  it  must  be  understood  that  he  agreed 
to  take  it  as  a  payment  of  the  amount  shown 
to  have  been  paid  by  him.  or,  in  other  words, 
as  a  refunding  of  the  money  exacted. 

It  is  apparent,  therefore,  that  the  principal, 
as  such,  has  been  received  by  the  plaintiff. 
and  hence,  to  treat  the  action  as  having  any 
object  at  all,  we  must  regard  it  as  an  action 
for  interest  alone.  Whether  in  the  circum- 
stances of  this  case,  an  action  for  interest  can 
l)e  maintained,  is  the  only  question  to  be  de- 
termined. In  dechiing  this  wo  shall  not  find 
it  necessary  to  consider  in  what  respect  these 
suits  against  colleetors  may  differ  from  oth^ 
actions,  but  shall  a>^sume,  for  the  purpose  of 
this  opinion,  that  they  are  governed  by  the 
same  rules. 

Where    m^ney    is    retained    by    one  man 
against  the  declared  will  of  another  who  is  en- 
US  V.  & 
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tided  to  receive  it,  and  who  is  thus  deprived 
of  its  use,  the  rule  of  courts  in  orUinHry  cases 
18,  in  suits  brought  for  the  recovery  of  the 
money,  to  allow  interest  as  compensation  to 
llie  creditors  fr)r  snch  loss.  Interest  In  such 
t  :i«es  is  considered  as  damages,  and  docs  not 
fi)rm  the  biibU  of  the  action,  btit  is  an  incipient 
t«i  the  re<*()vcry  of  the  principal  debt.  The 
riirhl  of  action  is  the  ri^ht  to  compt'l  the  pay 
nx'Hl  of  the  money  which  is  beint;  retained. 
Witonbe  who  has  this  right  commences  an 
artitin  for  its  enforcement,  he  at  the  same 
lime  ar^iuires  a  i>ubor(linatc  ri|cht,  incident  to 
tin;  n  lief  ^Lich  he  may  obtain,  to  demand  and 
nceive  inhTe.^t.  If,  however,  the  principal 
i»wm  has  been  paid,  so  that,  as  to  it,  an  action 
lirmicht  cai;n(>i  be  mainlaiMed,  tlie  opportunity 
to  acquire  a  right  to  dnnia^'es  is  lost. 

This  principle  is  wtll  illiisuated  by  an  early 
case  {Mo&re  v.  ?\'lUr,  47  N.  C.  205)  decided 
by  the  supreme  court  of  North  Carolina. 
ThMt  was  an  action  of  debt  on  a  bond.  The 
403]  *principal  of  the  debt  had  been  paid,  and 
at  the  lime  of  puymcnt  t)te  ]>ariies  had  agreed 
to  refer  the  question  of  interest,  the  payment 
of  which  was  refused,  to  arbitration.  Upon 
an  award  made  in  favor  of  the  plaintiff,  the 
defendant  St  ill  refu5%d  to  pay  the  interest,  and 
it  was  sought  to  l)e  recovered  in  an  action,  not 
upon  tlie  award,  but  on  the  bond.  The 
supreme  court  sai<l:  **The  general  principle  is, 
that  when  the  principal  subject  of  a  claim  is 
extinguished  by  the  act  of  the  pbdntiff,  or  of 
the  parties,  all  its  incidents  go  with  it.  Thus, 
in  an  action  of  ejectment,  if  the  plaintiff, 
pending  the  suit  takes  possession  of  the 
premises,  upon  the  plea  of  the  defendant  or 
upon  ilB  being  shown,  the  plaintiff  will  benoo- 
suited.  Johnson  v.  Sitain,4\  N.  C.  3IJ5.  So, 
in  an  action  of  detinue,  if  the  plaintiff  takes 
possession  of  the  property  claimed,  he  can  re 
cover  no  damages,  for  they  are  consequental 
upon  the  recovery  of  the  thing  sued  for. 
Morfjan  v.  Ofne,  18  N.  C.  234.  This  is  an 
action  of  debt  on  a  bond  to  recover  the  interest, 
the  principal  having  been  paid  by  the  defend- 
ant before  the  bringing  of  the  action;  by  that 
payment,  the  bond  was  discharged,  and  bv 
analogy  to  the  cases  refercd  to,  the  plaintiff 
cannot  recover  the  interest,  which  is  but  an 
incident  to  the  principal — Iho  bond." 

To  the  same  effect  is  the  case  of  TiVofiwn  v. 
Prfntftn,  3  Johns.  220.  This  was  an  action  of 
assumpsit  for  nnoney  had  and  received.  In 
addition  to  the  general  issue,  there  was  a  plea 
of  payment  of  the  sums  mentioned  in  the 
declaration.  To  this  plea  of  payment  the 
plaintiff  demurred  especially,  alleging  for  one 
ground  of  demurrer  that  the  plea  did  not  nllege 
that  the  defendant  had  paid  to  the  plaintiff  the 
Interest.  The  court  said:  "The  demurrer  is 
not  well  taken.  If  the  plaintiff  has  accepted 
the  principal,  he  cannot  afterwards  bring  an 
action  for  the  interest." 

Other  cases  announcing  the  same  principle 
arc  to  l)e  found  in  the  books,  but  the  rule 
seems  to  be  founded  in  reason,  and  hardly  to 
Deed  the  support  of  precedent. 

In  a  case  where  a  demand  of  damages  con- 
stitutes the  very  ground  of  the  action,  it  would 
seem  that  the  rule  would  be  different.  If.  for 
404]  instance,  in  covenant  on  the  part  of  *lhe 
lessee  to  repair  a  building,  the  leBsee  ahould  | 
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prove  performance,  the  plaintiff  might  still  be 
entitled  to  have  the  jury  pass  upon  the  question 
of  his  damages,  however  small  they  mij^lit  be, 
because  in  such  a  ca-se  the  right  to  damagei 
constitutes  the  right  of  action.  It  might  then 
be  said  that,  since  the  present  case  is  an  action 
of  assumpsit,  of  which  da:nH<;es  constitute,  in 
theory,  at  least,  the  basis,  the  rule  we  have 
stated  would  not  be  applicable.  But,  without 
considering  how  far,  in  an  inquiry  like  this, 
we  would  be  prevented  l>y  the  form  of  an 
action  from  ascertaining  its  purpose,  and  with- 
out adverting  to  the  fact  that  one  of  the  cases 
just  cited  was  an  action  of  assumpsit,  it  is  to 
be  noticed  that  in  Pennsylvania,  where  the 
suit  was  brought,  tlie  form  of  the  action  of 
assumpsit  is  employed  not  only  in  cases  where, 
at  the  common  law,  it  would  have  been  ap- 
propriate, but  also  in  c-ifcs  in  which  the  action 
would  formerly  have  been  in  debt  or  covenant. 
Treating  the  action  of  assumpsit  as  of  such 
extensive  scope,  the  object  sought  would  not 
only  be  permitted,  but  required  to  bo  con- 
sidered if  it  were  desired  to  ascertain  the  real 
nature  of  a  case.  In  this  case  the  bill  of  par- 
ticulars shows  that  the  object  sought  is  a 
liquidated  sum  of  money,  with  interest.  The 
evidence  introduced  with  the  acquiescence  of 
the  plaintiff,  and  his  own  admission,  furnished 

froof  that  the  liquidated  sum  has  been  paid, 
t  thus  appears  that  the  action  is  not  one 
sounding  in  URmsges,  but  that  the  damages, 
er  interest,  is  demanded  simply  in  respect  of 
the  detention  of  the  principal. 

Perhaps  it  might  not  unreasonably  be  argued 
that  the  payment  by  the  government,  and  tlie 
acceptance  of  the  money  by  the  plaintiff,  with- 
out a  demand  of  interest,  constituteti  a  com- 
plete settlement  of  his  claim,  irrcKpective  of 
the  operation  of  the  principle  which  wo  have 
been  examining.  But  however  this  may  be, 
it  is  evident  from  what  has  been  said  that  the 
plaintiff  has  parted  with  his  right  of  action 
by  accepting  the  money  which  was  withheld 
from  him,  and  has  at  the  same  time  given  up 
ids  right  to  sue  for  the  incidental  damages. 
Therefore  the  court  below  was  right  in  direct- 
ing a  verdict  for  the  defendant,  and  the  judg- 
ment of  that  court  is  affirmed. 


MARTHA  GROVES  et  al.,  Admr.,   [405 

Appts. , 

V. 

GEORGE  W.  SENTELL  et  ai.. 

(See  8.  C.  Ueporter't  ed.  465-480J 

Decree  f  when  final — note,  vhen  not  joint — mori' 
gage  upon  Joint  property — divisibilHi/  of  a  debt 
— partition  of  property — efleet  an  inortgage-^ 
Jjoninana  law — when  prescription  eeoiM— 
hill  of  interpleader, 

I.  Parties  who  do  not  appeal  from  a  decree  oaa- 
Dot  be  heard  afrainst  it;  the  deoree  is  final  as  to 
tliom. 

'SOTK.— Mortgage  defined;  nature  of,  see  note 
to  New  Orleans  Nat.  Bkff.  Asso.  t.  Adams.  27: 910. 

A8  to  equitable  morU/aoe  by  dcpoait  of  tUle  <Ued§» 
see  note  to  Bicbioffer  v.  Continental  Bank  of  BL 
Louis,  25:  27L 

A»U}d§idyfUheontraettorwoone§y^uhen  amorU 
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S.  A  note  written  **we  promise  to  pay**  and  liffned 
by  two  or  more  persons,  to  a  joint  note  and  not 
aiolidary  one,  under  the  Louteana  law. 

H  A  oortgaire  piven  by  two  upon  property  Jointly 
owned  by  them  to  secure  a  Joint  note  slirned  by 
them  is,  under  the  Louisiana  law,  a  mortffatre  of 
the  whole  property  for  the  whole  debt  unless 
stipulated  otherwise. 

4  The  divisibility  of  a  debt  does  not  necessarily 
tmport  the  divisibility  of  the  mortgaffe  securing 
It;  the  indivisibility  of  the  mortKage  does  not 
render  the  obligation  itself  indivisible,  under  the 
civil  law. 

i.  The  faot  of  the  voluntary  partition  of  the  prop- 
erty covered  by  an  indivisible  mortgajre  does  not 
operate  to  prevent  the  mortgage  creditor  from 
enforcing  bis  mortgage  against  either  part 
thereof. 

C  A  mortgage  creditor  oannot  be  compelled  to 
divide  hto  security  in  consequence  of  the  volun- 
tary partition  of  the  property  made  after  the 
mortgage  was  inscribed. 

r.  In  Louisiana  creditors  of  all  persons  who  may 
have  an  interest  in  the  acquiring  of  an  estate  or 
the  extinguishment  of  an  obligatioo  by  prescrip- 
tion, have  the  right  to  plead  it,  even  in  case 
the  person  claiming  such  an  estate  or  bound  by 
such  obligations  renounces  the  right  of  prescrip- 
tion. 

C  In  Louisiana,  prescription  ceases  to  run  when-  , 
ever  a  possessor  makes  an  acknowledgment  of 
<tbe  right  of  a  person  whose  title  they  prescribe. 

9.  A  party  who  has  an  Interest  in  the  subject-mat- 
ter of  the  suit  cannot  file  a  bill  of  interpleader, ' 
strictly  so  called;  the  assertion  of  perfect  dtointer- 
esteducss  to  au  essential  iagredient  of  such  a  bill. 

[No.  278.] 
Argued  and  Submitted  March  IS,  1894.    De- 
cided May  U,  1894. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  io  a  suit  broui^ht  by  Martha 
Groves  et  al,,  plaintiffs,  agninst  George  W. 
Sentell.  defcndaut,  iu  Tvbieb  Sentell  filed  a  bill 
of  Interpleader,  making  Martha  Groves  et  al.^ 
defendants,  dccreeiug  that  a  mortgage  executed 
by  Fanny  B.  l^ndolph  and  Dora  Stark  (by 
her  maiden  name)  upon  their  undivided  prop- 
erty to  secure  a  Joint  note  executed  by  them 
was  the  mortgage  of  each  obligor,  hypothe- 
caiing  ber  half  of  the  property  to  pay  half  of 
the  debt  owed  by  her,  and  not  for  the  amount 
owed  by  both  obligors,  and  that  there  is  an 
imputaiionof  the  payments  which  the  oblieors 
have  severally  made  to  the  extinguishment  of 


the  moiety  of  the  debt  which  they  lespcctivelj 
owe,  and  determining  the  amount  due  from 
Fauny  B.  Randolph  for  ber  moiety  after  credits 
iDg  to  her  the  payments  made  by  her,  eta, 
and  decreeing  the  disposition  of  a  fund  arig- 
ing  from  the  sale  under  a  subsequent  mort- 
gage, of  a  part  of  the  property,  etc.  Beverted, 
and  decree  rendered  directing  <Atf  payment  out 
of  the  fund. 

Statement  by  Mr,  Justice  Whitet 

*Fanny  B.  Lambeth  and  Dora  Lam-  [4<IO 
betb.as  heirs  of  their  deceased  father,  were  the 
owners,  in  equal  undivided  proportions,  of 
certain  parcels  of  real  estate  situated  in  the 
parish  of  Avoyelles  in  Louisiana.  Two  of 
these  parcels  were  known,  respectively^,  as 
the  **Lein8ter  Plantation"  and  the  "Liicky 
Hit  Plantation."  Fanny  B.  Lambeth  was 
married  in  April,  1865,  to  Christopher  M. 
Randolph.  The  Leinster  plantation  was 
leased  during  1805,  '66,  and  '67  to  John 
Rhea,  who  died  in  October,  1867,  pending 
the  lease. 

On  the  16th  day  of  January,  1868.  Fanny 
B.  Lambeth,  wife  of  Christopher  M.  Ran- 
dolph (whom  we  shall  hereafter  refer  to  as 
Mrs.  Randolph)  and  Miss  Dora  Lambeth 
appeared  before  Gcneres,  a  notary  in  the  par- 
ish of  Avoyelles,  and  acknowledged  them- 
selves indebted  to  Mrs.  Rosetta  Rhea,  widow 
of  John  Rhea,  of  Madison  county,  Indinnn. 
in  the  sura  of  $8970.12.  which  they  declared 
was  a  balance  due  by  them  for  the  purchase 
price  of  certain  movable  property — mules, 
cane,  implcmenl,s,  etc. — which  l>e!ongcti  to 
Rhea  at  the  time  of  his  death,  and  which  had 
been  placed  on  the  Ijcinster  plantation  by 
him,  for  use  in  its  cultivation.  The  act  de- 
clared that  tiie  movable  property  which  they 
bought  l)elonge(l  to  Mrs.  Rhea,  who  was  tha 
widow  of  John  Rhea,  and  as  such  was,  un- 
der the  laws  of  Indiana,  where  Rhea  was 
domiciled,  his  sole  heir,  as  he  died  intestate 
and  left  no  ascendants  or  descendants.  To 
evidence  the  indebtedness,  Mrs.  Randolph, 
authorized  by  her  husband,  and  Miss  I^am* 
beth  drew  their  joint  note,  as  follows: 

"Avoyelles,  La., 
"$8970.12. 

"  Leinster  Plantation,  January  1,  1868. 

"Two  years  after  date  we  promise  to  pay 
to  the  order  of  Mistress  Rosetta  Rhea,  at  the 
Citizens'  Bank  of  Louisiana  in  the  city  of 
New  Orleans,  eight  thousand  nine  hundred 


gaoe  and  when  tioC;  ocfion  to  have  deed  declared  a 
mortocKie,  see  note  to  Conway  v.  Alexander,  3:  8S1. 

That  title  of  landf  taken  at  aeeurity  for  monrus 
loaned  ia  simply  a  mortgaoe^  though  the  agreement  ie 
by  parol:  absolute  conveyance  can  always  ttc  proved 
hy  iNirol  to  be  a  mortgage^  see  note  to  Huifhes  v. 
Edwards,  6:  142. 

As  to  right  to  keep  on  foot  to  protect  title;  tohcn 
not  merged,  see  note  to  Peltz  v.  Clnrke.  8:  1?9. 

As  to  assumption  of  mortgage  by  purdtaser  of 
premises;  what  constitutes:  effect  of^  conveyance  sub- 
kct  to  mortgage^  see  note  to  Elliott  v.  Sackett, 
f7:678. 

As  to  release  of  grantee  by  orantorfrom  covenant 
Co  assume  mortgage^  see  note  to  Drury  t.  Haydeo. 
28:408. 

Astomorigaoes  on  crops  to  be  planted^  see  note  to 
Dutt  V.  BUett, ».  18& 
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As  to  lien  of  mortgage  on  after  acjqairtd  property, 
see  note  to  Pennock  v.  Coe,  16:  496. 

As  to  priority  hctwfen  moiiyage  and  mechanic's 
lien,  see  note  to  Urooks  t.  Burlinf^ton  ft  8.  W.  R. 
Co.  25: 1057. 

As  to  strict  foreclosure  of  mortgage,  see  note  to 
Clark  V.  Iteyburn,  10:  354. 

As  to  effect  of  agreement  in  mortgagee  that  the 
whole  shall  hecomc  due  on  failure  to  pay  any  part, 
&CC  note  to  ChiuaffO,  D.  ft  V.  K.  Co.  v.  FosiUck, 
27:47. 

As  to  limitation  of  time  in  equity  cases,  eee  note  to 
Pratt  V.  Carroll,  8: 627,  and  to  Thomas  v.  Broeken- 
brough,  6: 287. 

As  to  equity  of  redemption  tmrred  by  timc^  see  nots 
to  Thomas  v.  Broc  ken  trough,  6: 287. 

As  to  statute  of  limitations  in  oases  of  freatd  fn, 
e^ify,  see  note  to  Steams  v.  Page,  Vk  tSB. 

16S  U.& 


1808. 


Grovks  v.  Sbktkll. 


4G&-4M 


ftDd  seventy  and  -ff^  dollars,  for  value  re- 
ceived, with  interest  at  the  rate  of  eight  per 
cent  per  annum  from  dale  until  paid.  Not 
negotiable.  *' Fanny  B.  Randolph. 

"C.  M.  Randolph. 
**Dora  Lambeth." 
4671*Mr8.  Rhea  bound  herselfto  obtain  a  ju- 
dicial recognition  from  the  courts  of  Indiana 
of  her  right  of  inheritance  to  her  husband's 
estate  before  enforcing  pavment  of  the  note. 

To  aecure  this  note,  Mrs.  Randolph  and 
Miss  Lambetli,  by  the  same  act,  mortgaged, 
1st,  the  Lcinster  plantation;  2d,  a  trnct 
of  land  adjoining  the  Leinster  plantation, 
known  as  the  *'Faulk1and  tract."  This  act 
of  mortgage  was  duly  inscribed. 

In  September,  1808,  Christopher  M.  Ran- 
dolph, the  husband  of  Fanny  B.  Lamlielh, 
died.  In  December,  1868,  Dora  Lambeth 
married  T.  O.  Stark.  We  refer  to  her  here- 
after as  Mrs.  Stark. 

In  December,  1868,  "In  the  matter  of  the 
estate  of  John  Rhea,  deceased,  in  the  court 
of  Common  Pleas  of  Jefferson  County,  Indi- 
ana." Rosetta  Rhea  was  rccoj^nized  as  his 
sole  heir,  and  as  such  was  decreed  to  be  en- 
titled to  the  promissory  note  set  forth  above, 
and  all  the  rights  securing  the  same. 

On  the  9th  of  January,  1873,  Mrs.  Randolph 
end  Mrs.  Stark  made  between  them,  by  vol- 
untary and  private  agreement,  a  partial  par- 
tition of  their  father's  estate.  Mrs.  Ftandol  ph 
took  a  portion  of  the  Leinster  plantation  and 
other  lands,  and  Mrs.  Stark  took  the  remain 
ing  portion  of  that  plantation,  also  with 
otiier  lands.  Thus,  by  tlie  terms  of  the  par- 
tition, a  portion  of  the  land  which  had  been 
mortgaged  to  secure  the  debt  due  to  Mrs. 
Rhea  was  allotted  to  Mrs.  Randolph  and  a 
portion  to  Mrs.  Stark.  Nothing  was  siiid  in 
the  partition  as  to  the  then  existing  mort- 
gai^o  in  favor  of  Mrs.  Rhea. 

On  tlio  2:M  of  April,  1873,  Mrs.  Randolph 
end  Mrs.  Stark  constituted  T.  O.  Stark  their 
••true  and  lawful  attorney  in  fact,  for  us  and 
in  our  names,  to  settle  and  establish  the  pay- 
ments made  and  amounts  still  due  by  them 
on  a  mortgage  note  of  eight  thousand  nine 
hundred  and  seventy  ^Va  dollars  ($8970.12), 
dated  January  1,  1868,  held  by  Mrs.  Rosetta 
Bhca,  to  indorse  on  said  note  the  amount 
paid  tliercon  ;  to  interrupt  prescription;  to 
consent  to  any  subrogation  in  favor  of  any 
person  or  persons  or  commercial  firm  who 
may  pay  a  portion  of  their  said  indel»tedness 
on  said  note. and  thus  divide  theirsaid  indebt- 
edness, and  to  appear  and  sign,  in  their  name. 
4:(>8]  *;iny  agreement,  document,  or  notarial 
act  carrying  (uit  said  subrogation,  with  any 
clauses  or  conditions  which  said  attorney 
may,  in  his  discretion,  deem  fit ;  to  enter  into 
said  arrangements  with  said  Mrs.  Rliea,  her 
egenta  or  attorneys,  to  obtain  an  extension 
of  tin>e  for  the  payment  of  the  balance  due 
on  said  promi«»sory  note,  said  extension  of 
time  to  be  granted  and  accepted  upon  such 
terms  and  conditions  as  to  our  said  attorney 
may  seem  fit ;  to  sign  a  notarial  act  for  that 
purpose  and  to  acknowledge  therein,  in  their 
name,  that  they  recognize  said  Mrs.  Rosetta 
Rhea  as  the  rightful  owner  of  said  note,  in 
her  quality  of  sole  heir  of  her  deceased  hus- 
band, the  late  John  Rhee,  of  Madison  county, 
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Indiana,  recognized  as  such  by  the  court  of 
Jcfterson  county.  Indiana,  in  the  matter  of 
the  estate  of  John  Rliea,  deceased,  and  alone 
entitled  to  claim  payment  of  said  note,  with 
full  power  of  substitution,  and  generally  to 
do  everything  necessarv  to  carry  out  the 
premises  as  fully  as  if  rfono  by  us'in  person, 
hereby  ratifying  all  and  whatsoever  our  said 
attorney  may  lawfully  do  or  cause  to  be  done 
by  virtue  hereof." 

On  the  28th  day  of  April,  1878,  by  act  be- 
fore Trist,  a  notary  public  in  New  Orleans, 
Stark,  as  agent  of  Mrs.  Randolph  and  of  his 
wife,  and  Victor  Olivier,  Gsq.,  as  agent  of 
Mrs.  Rhea,  declared  that  tlie  note  which  had 
been  given  Mrs.  Rhea,  and  secured  by  the 
mortgage  as  aforesaid,  had  been  reduced  bj 
partial  payments,  all  arrears  in  interest  hav- 
ing been  paid,  to  the  sum  of  $7577.84,  and 
the  time  for  the  payment  of  this  balance  was 
extended  bv  Olivier,  as  agent  for  Mrs.  Rhea, 
to  the  1st  day  of  March,  1874,  interest  there- 
on to  be  paid  at  the  rate  of  eieht  per  cent 
fiom  the  28th  of  April,  1873.  "Both  Stark 
and  Olivier,  on  behalf  of  their  respective 
principals,  declared  that ''after  a  careful  com- 
putation of  interest  and  deduction  of  partial 
payments  made  at  different  times  to  ^Irs. 
R(>setta  I{hea  by  the  drawers  of  said  note," 
the  aforesaid  sum  was  due. 

In  May,  1875,  Mrs.  Randolph  acknowl- 
edged herself  indebted  to  Johnson  &  Good- 
rich, a  commercial  firm  of  the  city  of  New 
Orleans,  in  the  sum  of  $8000,  evideneins:  her 
debt  by  her  notes,  secured  by  a  mortgage  of 
the  portion  of  the  Leinster  plantation  >\hich 
had  been  allotted  to  her  in  the  partition,  and 
also  *of  her  interest  in  an  undivided  [4G9 
tract  of  land  which  she  had  inherited  from  licr 
father's  estate,  and  which  had  not  been  in- 
cluded in  the  partition.  In  June,  1875,  John- 
son &  Goodrich  transferred  this  note  to  G.  W. 
Sentcll  &  Co.,  in  liquidation. 

In  October,  1883,  G.  W.  Sen  tell  and  W. 
B.  McLean  as  executor  of  B.  Conyers,  a  de- 
ceased partner  of  the  former  firm  of  G.  W. 
Sentell  &  Co.,  both  representing  the  interest 
of  the  firm  in  liquidation,  sued  in  the  dis- 
trict court  of  the  parish  of  Avoyelles  to  fore- 
close the  mortgage  which  the  firm  in  liquida- 
tion had,  as  stated,  acquired  by  subrogation 
from  Johnson  &  Goodrich.  On  the  24th  of 
December,  1883.  judgment  was  rendered  in 
favor  of  Sentell  &  Co.  in  liquidation  and 
against  Mrs.  Randolph,  accompanied  by  a 
decree  for  a  sale  of  the  mortgage*!  i^roperty. 
Under  tliis  decree,  on  the  1st  of  March,  1S84, 
the  sheriff  of  the  parish  of  Avovcllcssold  tlie 
portion  of  the  Leinster  plantation  which  had 
been  allotted  to  Mrs.  Randolph,  and  the  un- 
divided interest  in  the  tract  of  land,  both  of 
which  had  been  included  in  her  mortgage  to 
Johnson  &  Goodrich.  The  property  had  lH*en 
adjudicated  to  G.  W.  Sentell  for  $12,002. 
The  mortgage  in  favor  of  Mrs.  Rhea,  beinij 
on  record  and  ranking  the  Johnson  A  Goocl- 
rich  mortgage,  Sentell,  the  purchaser,  re- 
tained in  his  hands  from  the  amount  of  his 
bid,  to  pay  the  same — 

For  principal $4873  00 

For  interest  up  to  date  of  tale.    1164  19 

I  Total ^.fv^J^rvViw 
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Tlic  .••nm  thus  rctnined  by  Scntcll  to  pay 
tlic  principal  of  the  note  was  the  actual 
nni'Mint  due.  At  tlie  time  of  the  pale  tlie 
principal  had  hecn  reducMd  from  $7.")77. 34, 
an  slu'iMJ  in  the  n(»larial  act  of  iRT.'i,  to  $4S73, 
«>  nuMiti«>n«"d  in  a  w riling  on  tin;  reverse  ojf 
the  noti',  Tlie  payments  which  bnuight 
«h;.ai  thi-*  n«]iieii(»n  were  nunx  rDiis,  and 
rna.'e  :\\  hri'.  f  inic  rval«.  Some  of  liiem  were 
e\  I  iiii'  ed  hy  not;:!  i;il  aci%n(iwled^ments  be- 
f\v«  I  :i  S!:irU  and  OlivitT,  a;;ents  :  some  merely 
4-7  0jl>y  •■'iiidciscmcnis  upon  llie  back  of  tlie 
lio'c.  Sonu;  h.al  been  made  by  Scnlcll,  wdio 
tuiik  rubrni:;iti«'ns  ;  lliex!  la>;.  howevir,  beini^ 
made  ^ub(»rtlina!c  in  rank  <;r  mortgage  to  the 
ainotints  due  on  the  original  note. 

All  of  lilt  so  payjiienU  were  made  on  the 
entire  note,  williout  any  indication  that  they 
were  impuUcl  paiticularly  to  any  portion  of 
the  debt  due  bv  cither  of  tlie  ]>:ntics.  Hence, 
all  the  pavir.''ii;s  were  cudited  ai.  the  tinns 
they  were  maile  on  the  cnlire  d(.bt.  'J'he  last 
credit  on  the  principal  of  the  note  is  ns  fol- 
lows : 

"The  principal  of  the  within  note  has  been 
reduced  by  payment  on  the  same  to  $1S7:>.(M), 
with  inierr^t  thereon  to  March  5,  ISSl,  to 
which  date  the  payment  of  said  sum  has  been 
po.stp<»ncd. 

"JN'ew  Orleans,  April  28,  1880. 

"Victor  Olivier,  Jr., 
"Agent  for  .Mrs.  Kosetta  Rhea. 
•*T.  O.  Stark, 
"Agent  for  Mrs.  Randolph  and  Mrs.  Stark." 

There  are  two  additional  credits  of  pay- 
ments of  interest,  tlie  first  up  to  March,  18»2, 
and  the  second  up  to  March  5,  1884,  one  of 
these  intei'cst  credits  being  accompanied  by 
a  repetition  of  the  statement  that  the  princi- 
pal of  the  note  was  at  the  time  $4873.00. 

In  April,  1886,  Martha  Groves,  of  Indiana, 
and  William  J.  Groves,  of  Ohio,  sister  and 
brother  of  Mrs.  Rosetta  Rliea,  were  duly  rec- 
ognized by  the  circuit  court  of  Jefferson 
county,  Indiana,  as  her  sole  heirs  and  dis- 
tributees, and,  as  such,  entitled  to  all  the 
rights  of  Rosetta  Rhea  in  and  to  the  note  to 
which  we  have  referred. 

In  April,  1886,  Martha  Groves  and  Wil- 
liam J.  Groves,  and  Pogue,  administrator  of 
Rhea,  sued  in  the  United  St^ites  circuit  court 
G.  W.  Sentell  for  |lvS73,  with  interest  there- 
on at  eight  per  cent  from  March  5,  1884, 
until  paid.  The  object  of  this  suit  was  to 
compel  Sentell  to  pay  the  balance  thus  slated 
to  be  due  on  the  note  out  of  the  sum  whleii  he 
had  retained.  Sentell  thereupon  filed  \i\  Die 
471]  circuit  court  of  the  *L'nited  m.i1«'S  a 
bill  of  interpleader,  in  which  he  avcru.tl  the 
fact  of  his  purchase,  and  his  retaininp^  the 
amount  in  his  hands,  and  that  there  wcu-ctm- 
Hicting  claims  to  the  fund.  He  alleged,  1st, 
that  he  had  been  not i tied  by  JVIrs.  Kandolph 
not  to  pay  over  the  amount  apparently  remain- 
ing due  on  the  note,  as  the  siuue  Wiis  not  due  : 
2<l,  that  he  had  also  been  notified  by  W.  B. 
l^IcLcan  as  liquidator  of  G.  W.  Sentell  & 
Co.,  and  also  as  executor  of  B.  Conyers,  a 
deceased  member  of  the  firm  of  G.  W.  ^^entell 
A  Co.,  that  such  firm  in  liquidation  was  en- 
titled to  the  fund  retained.  He  averred  that 
he  had  alwo-ys  been  ready  and  willing  to 
pay  over  the  fund,  and  prayed  that  the  de- 
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fendants  might  be  decreed  to  interplead  and 
adjust  between  themselves  their  righta  and 
interests  in  the  money  due  and  pnyable  under 
the  mortgage.  He  madi*  defendants  to  the 
bill  Mrs.  Martha  Groves,  William  J.  Groves, 
Fanny  B.  Ibindolph,  antl  William  B.  Mc- 
Lean, as  liquidator  of  the  linn  of  G.  W. 
Sentell  &  Co.,  and  as  testamentary  executor 
of  B.  Conyers.  Upon  this  bill  an  injunction 
was  issued,  restruifiin;^  Martha  Groves  and 
William  J.  Oioves  from  prn.>eculing  their 
suit.  Sentell  dep<.siled  in  the  registiv  of 
the  court  ^o'ltO.-iiJ.  io  ablth-  the  reMilt  of  the 
lit  ligation.  .AJr^.  Kandolph  a?is\\ered  and 
chariied  the  nulliiy  of  llu;  note  on  the  ground 
(1st)  that  it  had  l)een  given  for  a  debt  of 
her  h'lsbmil,  for  which  she  was  incompeltnt 
to  bind  h.  r>eli  :  an<!  (2d)  that  the  noU',  if  it 
was  originally  bindl?'^,  which  she  denied, 
represented  inlldiii:  tli.e  by  her.  since  it  had 
been  extinmiis.'icd,  so  far  as  she  was  con- 
cerned, by  |>i»ymcnt.  She  chargtd  that  (his 
extinction  would  result  from  the  proper 
credit  to  her  of  the  amounts  which  had  lK*en 
paid;  and  that  many  payments  hod  been  er- 
roneously credited  to  the  note  generally 
which  should  have  been  imputed  to  her  por- 
tion of  the  debt.  ^IcLean,  liquidator  and 
executor,  ])rrtclically  joined  in  the  claim  set 
up  by  ^Irs.  Randolph.  He  charged  the  nul- 
lity of  the  note  because  it  was  given  by  Mrs. 
Randolph  for  a  debt  of  her  husband.  He 
further  alleged  that,  ns  the  second  mortgage 
creditor  on  the  property  sold,  the  firm  of  G. 
W.  Sentell  &  Co.  in  liquidation  was  entitled 
to  the  entire  balance  of  the  fund,  to  ))e  ap- 
plied to  the  payment  of  their  junior  mortgage. 
He,  in  addition,  •averred  that,  if  [472 
any  portion  of  the  note  was  payable  out  of 
the  proceeds  of  the  property  allotted  in  the 
partition  to  Mrs.  Randolph,  the  holders  of 
the  note  could  not  exercise  their  right  airainst 
such  proceeds,  without  previously  exhaust- 
ing their  remedy  against  that  portion  of  the 
mortgaged  property  which  ha<l  been  allotted 
to  Mrs.  Stark  ;  that,  as  junior  mortgage  cred- 
itor on  the  portion  of  the  properly  allotted 
to  Mrs.  Randolph,  he  had  a  right  to  compel 
the  creditor  to  exhaust  Mrs.  Stark's  pro|»erty. 
before  prcx^cedi ng  against  the  proceeds  of 
Mrs.  Randolph's  property;  and,  finally,  that 
the  holder  of  the  note  was  not  entitled  to  be 
paid  the  amount  due  on  Mrs.  Randolph's 
half  of  the  debt  from  the  proceeds  of  lier 
property,  unless  the  holder  gave  to  the  sec- 
ond mortgage  creditor  a  subrogation  to  the 
rights  of  the  holder  against  Mrs.  Stark's 
share  of  the  property — which  subrogation, 
he  averred,  the  note  holder  was  unable  to 
give  becatise  the  proi)oriion  of  the  debt  due 
by  Mi*s.  Stark  liad  become  prescribed.  Dur- 
ing the  course  of  the  proceedings  below, 
Mrs.  Stark,  was.  by  order  of  the  court,  made 
a  party  defenilant  to  the  bill.  She  demurred 
cm  the  ground  that  she  was  not  a  necessary 
party  to  the  cause. 

On  the.se  issues  the  case  was  tried.  The 
court  below  held  that  Mrs.  Randolph,  hav- 
ing frequtntly  ratified  the  debt  after  the 
death  of  her  husband,  was  estopped  from 
claiming  that  she  was  not  bound  therefor, 
and  hence  rejected  the  claim  of  Mrs.  Ran- 
dolph and  Sentell  &  Co.  in  liquidation  aa 
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to  the  nullity  of  the  note.  After  reference 
to  a  miistcr,  to  examine  and  report  as  to  the 
payments,  it  appc.ircd  that  tlie  full  amount 
of  the  pnyments  had  been  applied  and  that 
the  application  of  them  all  did  not  reduce 
tlie  amount  due  on  the  note  below  the  sum 
of  $4873.  with  interest  fnmi  M.irch  5,  1884, 
as  stated  in  the  Inst  credit  on  the  note.  The 
court,  however,  ronciuded  that,  as  manv  of 
the  payments  had  l»een  in  fuel  m:id«'  from  .^Frs. 
]^ln<]olph*R  individual  funds,  they  should 
have  been  imputed  to  her  share  of  the  obliga- 
tion, insteuil  of  to  the  debt  as  a  wljole.  It 
hehi  that,  the  correction  of  tlie  impulufions 
of  paynwnts  in  accv)rdancc  with  this  liiiding 
re<li;(Vd  the  sum  remaining  due  by  Mrs. 
H.uidolp!»,  on  her  share  of  tlie  note,  to  f^Wl, 
ami  til  is  amount  it  dcereed  to  be  paid  from 
47«{]  *the  proceeds  deposited  by  Sentell. 
Dediieling  tliis  $001  fnmi  the  total  amount 
due  on  the  note— :i;4S7;J— left  $42T3  due  by 
Mrs.  Stark,  as  her  portion  of  the  original  obli- 
gation. Treat  ing  this  sura  due  by  Mrs.  Stark 
as  not  secured  by  mortgage  on  that  portion 
of  the  property  which  iiad  been  allotted  to 
Mrs.  Ilandolph  by  the  partition,  the  court 
decreed  the  payment  of  the  entire  remaining 
proceeds  to  Sentell  &  Co.  in  liquidation,  as 
the  junior  mortgage  creditor.  It  allowed  to 
the  solicitor  of  the  complainant  a  fee  of  $250. 
to  be  paid  from  the  fund  deposited.  It  dis- 
missed the  bill  as  to  Mrs,  Stark  on  the  ground 
that,  as  she  had  been  made  a  party  solely  for 
the  purpose  of  charging  her  with  notice  of 
the  accounting  and  distribution,  and  this 
purpose  had  been  subserved  by  her  appear- 
ance, her  demurrer  must  be  sustained. 

From  the  decree  of  tlie  lower  court  Martha 
Groves,  AVilliam  J.  Groves,  and  Poeue,  ad- 
ministrator of  Rosetta  Rhea,  appealed,  cit- 
ing on  the  appeal  G.  W.  Sentell,  Mrs.  Fanny 
B.  Randolph,  Mrs.  Dora  Stark,  and  W.  B. 
Mcf^ean,  executor  of  Benjamin  Conyers,  de- 
cea.sed,  and  liquidator  of  the  firm  of  G.  W. 
Sentell  «&  Co. 

MewTB,  GeorM  A,  tLin^t  CharUi  W. 
ITornor  and  Wiuiam  8,  Benedict  for  appel- 
lants. 

Meafrt,  E.T.  Merrick,  St.,  E.  M.  Hud- 
son* E.  H.  Farrar,  B.  F.  Jonas  and  E. 
B.  Blruttschnitt  for  appellees. 

Mr.  Juiiire  White  delivered  the  opinion 
of  the  court : 

As  Martha  Groves  and  W.  J.  Groves  and 
470)  Pogue, administrator,  •are  the  only  ap- 
pelanta,  the  correctness  of  the  decree  in  their 
ravor  and  against  Mrs.  Randolph  and  Sentell 
is  not  before  us.  In  this  regard  that  decree 
is  final.  T/i^  Steplien  Morgan  v.  Oood,  94  U. 
8.  5»9  [24:  286]. 

The  first  apparent  question  is  the  correct- 
Dess  of  the  decree  holding  that  certain  pay- 
ments wliich  were  made  on  the  note  should 
have  l)een  imputed  to  Mrs.  Randolph's  por- 
tion, instead  of  to  the  note  as  a  whole.  The 
f payments  which  were  thus  imputed  by  the 
ower  court  were  those  made  subsequent  to 
the  notarial  act  of  1878,  in  which  the  parties 
fixed  the  principal  of  the  note  at  $7577.34. 
As  to  the  payments  made  prior  to  this  date 
there  is  no  dispute  in  the  record,  aa  they  are 
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all  admitted  to  have  been  made  in  equal  pro* 
portions  from  the  funds  belonging  to  Mra. 
Stark  and  to  Mrs.  Randolph. 

The  first  question  necessary  to  be  deter- 
mined is,  was  the  note,  under  the  Louisiana 
law,  a  joint  or  a  solidary  obligation.  A  joint 
obligation  under  the  law  of  Louisiana  binds 
the  parties  thereto  only  for  their  proportion 
of  the  debt  (La.  Civ.  Code,  arts.  20S0,  2086) 
whilst  a  solidary  obligation,  on  the  contrary, 
binds  each  of  the  obligors  for  the  whole  debt. 
The  note  was  clearlv  a  joint  note,  and  not  a 
sohMary  one.  Solidarity,  under  the  law  of 
Louisiiuin.  must  be  expressly  stipulated,  and 
is  never  i» resumed.  La.  Civ.  Coile,  art.  201)3. 
We  consider  it  unnecessary,  however,  to  pass 
upon  the  question  of  imputation  of  pjiy- 
ments,  because  of  our  conclusions  upon  an- 
other branch  of  the  case.  The  issue  between 
the  parties  is  not  as  to  the  amount  of  the  pay- 
ments, but  as  to  the  manner  in  which  th« 
payments  should  be  applied.  It  follows, 
therefore,  that  the  controversy  involves,  not 
the  sum  due,  but  the  person  by  whom  it  is 
due.  As  we  conclude  that  the  whole  debt, 
irrespective  of  the  question  of  whether  it  is 
due  by  Mrs.  Randolph  or  by  Mrs.  Stark,  is 
payable  out  of  the  fund,  it  is  useless  to  de- 
termine how  much  is  duo  by  one  or  by  the 
other. 

Whether  the  whole  debt  was  payable  oat 
of  the  whole  pro[)erty,  or  any  part  thereof, 
depends  on  whether  the  mortgage  was  divis- 
ible or  indivisible  under  the  law  of  Ltmisi- 
ana.  Says  the  liOnisiana  Civil  Code :  "The 
morteauc  is  a  real  *eliarge  on  the  prop-  [477 
erty  bound  for  the  diseliargeof  the  obligation. 
It  is  in  its  nature  indivisible,  and  prevails 
over  all  the  immovables  subject  to  it,  and 
ov(T  each  and  every  portion,  and  it  follows 
them  into  whatever  hands  they  pass.**  Art. 
8283. 

This  provision  of  the  Louisiana  Code  was 
derived  from  the  Code  Napoleon,  where  its 
identical  language  is  found.  Code  Napoleon, 
art.  2114.  The  mortgage  in  this  case  con- 
tains nothing  on  its  face  which  takes  it  out 
of  the  general  rule.  The  parties  "severally 
declare"  that  they  are  indebted,  etc.,  and 
that  they  do  **  hereby  mortgage  to  and  in 
favor  of  the  said  Rosetta  Khea,  represented 
herein  by  her  attorney  in  fact,  the  property 
describerl  in  the  deed.**  There  is  no  stipula* 
tion  in  the  act  showing  in  the  remotest  de* 
gree  an  intention  to  mortgage  separately  aa 
undivided  half  of  the  property  for  an  undi- 
vided half  of  the  debt.  Thus,  on  the  face 
of  the  act,  it  is  a  mortgage  of  the  whole 
property  for  the  whole  debt.  It  was  in  the 
power  of  the  contracting  parties  to  have  stip- 
ulated against  indivisibility,  and  that  thej 
failed  to  do  so  is  self-evident.  The  provis- 
ion of  the  Code  is  that  indivisibility  is  ""in 
the  nature  of  a  mortgage,"  therefore  not  of 
its  essence.  The  commentators  on  the  Code 
Napoleon  agree  that  indivisibility  can  ba 
avoided,  even  where  the  parties  join  in  a 
conunon  act  of  mortgage  by  stipulating  that 
the  mortgage  is  to  lie  divisible.  Laurent,  in 
his  "Princii>e8de  Droit  Civil  Franc^ais,"  thus 
slates  the  rule:  "All  the  authorities  teach 
the  doctrine  that  the  law,  in  saying  that  a 
mortgage  is  indivisible  by  its  nature,  intends 
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simply  Diereby  to  declare  that  it  is  not  so 
iDdivisible  in  its  essence.  From  this  it  is 
concluded  tlmt  parlies  may  by  their  conven- 
tions stipulate  to  the  contrary.  Tlie  right  of 
the  parties  to  make  such  agreements  in  rela- 
tion to  the  divisibility  of  the  mortgage  as 
they  deem  proper  cannot  be  denied,  because 
Indivisibility  rests  upon  intention."  Vol. 
80,  p.  159;  see  also  Ro<liere  "On  Indivisibil- 
ity.** 1  400.  Paul  Pont,  in  his  treatise  "On 
Privileges  and  Mortgages,"  thus  states  it: 
••The  words  *  in  the  nature  of*  have  a  signifi- 
cance which  is  applied  to  them  sometimes  in 
other  provisions  of  the  law.  Thus,  the  lawsays 
478]rhut  indivisibility  *is  in  the  nature  of 
a  mort«;age,  in  the  same  way  that  it  is  pro- 
vided that  warranty  is  in  the  nature,  not  in 
the  essence,  of  contract  of  sale.  And  becatise 
indivisibility  is  purely  a  matter  of  intention. 
it  can  be  controlled  bv  the  will  of  the  par- 
ties."   Vol.  1.  p.  32i:  tT  331,  332. 

These  expositions  of  the  civil  law  writers 
are  persuasive  as  to  the  proper  construction 
of  the  Louisiana  Code.  Viterbo  v.  Fned- 
la^ider,  120  U.  S.  707.  728  [30:  776,  783]. 
Indeed,  by  the  strongest  possible  analogy, 
they  have  been  adopted  by  the  Louisiana 
courts.  Thus,  a  vendor's  privilece,  under 
the  law  of  Louisiana,  is  "in  the  nature"  of 
the  contract  of  sale.  The  rule  there  as  to 
this  privilcire  is  that,  where  a  sale  is  made 
and  the  privilege  is  not  excluded  by  exi)ri8S 
agreement  or  by  implications  clearly  dcduci- 
bie  from  the  language  of  the  parties,  it  is 
implied  to  exist,  as  it  is  of  the  ''nature  of 
the  contract."    Boner  v.  Mahle,  8  La.  Ann. 

eoo. 

The  parties,  then,  having  hp.d  the  power,  in 
contracting  the  mort;iage,  toexcliidc  indivis- 
ibility, and  not  having  done  so,  indivisibil- 
ity applies,  not  alone  as  a  result  of  their 
silence,  but  also  because,  being  the  general 
rule  and  of  the  nature  of  the  contract,  it 
exists  unless  excluded  by  the  express  terms 
or  by  plain  "implication  deducible  from  the 
contract."  It  is  urged,  however,  that,  as  the 
obligation  secured  by  the  mortgage  was  joint, 
therefore  the  mortgairc  itself  must  nece^sirily 
have  been  joint.  The  proposition  confounds 
the  nature  of  the  principal  obligation  with 
that  of  the  accessory  contract  of  mortgage. 
That  the  divisibility  of  a  debt  does  not  nec- 
essarily import  tlie  divisibility  of  the  mort- 
gage securing  it,  is  unanimously  held  by  the 
civil  law  writers.  "Under  the  theory  of  the 
Inw  the  indivisibility  of  the  mortgage  has 
no  reference  to  the  nature  of  the  principal 
obligation.  Thus,  there  may  be  a  division 
of  the  obligation  either  between  joint  credit- 
ors or  joint  debtors,  or  between  the  heirs  of 
joint  creditors  and  joint  debtors.**  Paul 
Pont,  vol.  1,  p.  83.  Laurent,  in  speaking 
on  the  same  subject,  says:  "Thus,  if  the 
debt  is  discharged  in  part,  or  is  divisible, 
it  has  no  intiuence  whatever  upon  the  mort- 
Ifage."  This  will  subsist  "in  its  entirety,  al- 
thouirh  the  debt  may  be  extinguished  in  part, 
470|  and  although  a  third  ^possessor  of  the 
immoval)le  mortgaged  may  be  liable  only  per- 
sonally for  a  portion  of  the  debt.  We  thus 
Bee  that  the  indivisibility  of  the  mortgage 
does  not  render  the  obligation  itself  indivisi- 
ble.    Where  the  obligations  are  joint  they 
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may  be  divided,  actively  or  passively,  be- 
tween the  heirs  of  the  creditor  and  the  heirs  of 
the  debtor."  Laurent,  vol.  30,  p.  151,  ^  177. 
See  also  Rodiere,  p.  107  et  teq. 

The  whole  subject  was  at  an  earlj  date 
considered  by  the  French  Court  of  Cassation. 
Certain  persons  gave  a  power  of  attorney  to 
an  agent,  authorizing  him  to  contract  a  debt 
and  consent  a  mortgage.  The  agent  borrowed 
the  money  and  gave  the  mortgage.  When 
the  mortgage  came  to  be  enforced  the  debtors 
defended  on  the  ground  that  the  agent  had 
consented  a  solidary  debt  when  he  had  only 
the  power  to  consent  a  joint  one ;  that,  there- 
fore, not  only  was  the  debt  joint,  but  the 
mortgage  securing  it  divisible.  The  court 
found  that  the  power  only  authorized  the 
contracting  of  a  joint  debt;  but  it  held  that 
as  the  power  authorized  the  agent  to  consent 
a  mortgage,  and  the  mortgage  was  in  its  nat- 
ure indivisible,  the  debt  was  joint;  but  the 
indivisible  mortgage  securing  it  remained 
and  was  in  force.  Cassation,  May  6,  1818. 
referred  to  and  quoted  in  Paul  Pont,  vol.  1, 
p.  328. 

It  has  been  contended  that  a  different  rule 
has  been  established  in  Louisiana.  We  are 
referred,  in  support  of  this  proposition,  to 
]\'aUon  V.  Lizardi,  15  La.  592,  and  Eririn  v. 
Greene,  5  Rob.  (La.)  70.  These  cases,  in- 
stead of  supporting  the  contention,  we  tliink 
refute  It.  In  the  Walton  case  several  per- 
sons had  bought  separate  undivided  portions 
of  a  square  of  ground.  To  evidence  their 
obligations  to  pay  the  purchase  price  they 
issued  their  separate  notes  for  their  respective 
shares,  and  secured  them  by  one  act  of  mort- 
gage upon  the  property.  Some  of  the  pur- 
chasers paid  their  notes,  and  others  did  not. 
Foreclosure  proceedings  were  commenced 
upon  the  unpaid  notes,  against  the  whole 
property,  and  the  issue  presented  was  whether 
the  mortgage  was  divisible  or  indivisible. 
The  court  held,  after  a  critical  examination  of 
the  contract,  that  upon  its  fare  it  stipulated 
that  the  mortgage  *should  t^e  divisible,  [4M0 
and  not  indivisible.  It  said  that  each  of  the 
parties  had  given  his  separate  notes  for  his 
separate  obligation,  and  that  the  agreement 
between  them  and  the  vendor  was  that  the 
notes  should  be  secured  by  a  special  mort- 
gage on  "each  of  the  lots  for  which  the  same 
should  be  given  in  payment."  The  language 
of  the  mortgage  in'tliat  case  was  as  follows: 
"We.  in  order  to  secure  the  following  de- 
scribed notes,  jointly  elTci-t.  mortgage,  and 
hypothecate;"  again,  "and  ti»e  sjiid  purchas- 
ers, each  in  proportion  of  their  respeciifc 
shares  and  interest  in  said  property,  do  here- 
by confess  judgment  in  favor  of  saicl  parties ;" 
again,  "now  the  said  parties  do  hereby  agree 
that  a  sale  of  said  ground  shall  be  made  in 
favor  of  .  .  .  and  in  the  following  pro- 
portions." The  facts  clearly  justified  the 
court  in  saying  "from  the  particular  care 
which  the  parties  appear  to  have  taken  to 
distinguish  their  proporiionaie  interest  in 
the  property,  as  well  as  in  the  payments  for 
which  they  respectively  gave  their  separate 
obligations."  their  intention  was  clear  to 
create  a  divisible  and  not  an  indivisible 
mortgage. 

The  facts  in  Erwin  v.  Qreen/B  were  Tery 
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•imilar  to  thopp  Jnst  referred  to.  There  the 
court  said  :  '^Kacb  of  the  obligors  promised 
to  pay  his  portion  of  the  price  for  wliich  he 
gave  his  separate  notes,  and  each  tools  care 
to  distinguish  and  designate  the  proportion 
of  their  respective  interests  in  the  property." 

These  cases,  by  converse  reasoning,  confirm 
the  rule  of  indivisibility  as  applied  to  the 
contract  with  which  we  are  dealing.  Indeed 
we  think  this  contract  is  controlled  not  by 
the  foregoin;?  cases  but  by  Potts  v.  Blanch- 
ard,  10  La.  Ann.  168,  and  Stewart  ▼.  Buard, 
23  La.  Ann.  415. 

In  the  first  case,  certain  heirs  sold  their 
undivided  interests  in  land  and  the  vendees 
gave  their  notes  as  evidence  of  their  obliga- 
tion to  pay  the  purchase  price,  and  secured 
the  same  by  mortgage  upon  the  property. 
The  question  was  whether  the  mortgage  thus 
given  covered  the  whole  of  the  property  or 
a  part.  The  court  said:  *'The  question 
presented  is  one  of  the  construction  of  the  act 
48 1]  of  mortgage  given  by  thn  'purchasing 
heirs  to  the  vendors.  It  is,  whether  or  not  the 
whole  property  described  in  the  act  of  sale 
and  mortgage  is  covered  by  the  mortgage  or 
only  the  proportion  of  interest  sold.  We 
think  tliere  cun  be  no  doubt  that  the  mort- 
gage was  intended  to  actually  cover  the 
whole  property  subject  to  the  mortgage." 
Refcrrinir  to  the  act  of  mortgage,  it  further 
said  :  **  The  property  was  fully  described  in 
the  act ;  ...  it  does  not  say  proportion 
sold,  but  the  property  is  described  and  the 
description  is  of  the  whole  property." 

In  the  latter  case  (23  La.  Ann.  415)  separate 
notes  were  given  to  evidence  the  price  of  un- 
divided interests.  These  notes  were  secured 
by  mortgage  upon  the  whole  property,  and 
the  court  held  the  mortgage  to  be  indivisible. 
It  is  contended  that  even  although  indivisi- 
bility of  mortgage  is  the  rule,  as  the  parties 
have  the  power  to  stipulate  for  divisibility, 
therefore  we  must  not  confine  our  view  to 
the  act  of  mortgage,  but  must  look  beyond 
its  terms  to  ascertain  the  intention  of  the 
parties.  If  in  so  doing  we  find  their  inten- 
tion was  to  make  a  divisible  niorCsnge,  such 
intention  should  be  enforced.  Whether  in- 
tention can  be  arrived  at  beyond  the  act  of 
mortgage  itself,  where  the  party  seeking  to 
enforce  the  mortgage  is  the  innocent  third 
holder  of  negotiable  paper,  is  a  question  upon 
which  we  express  no  opinion.  The  paper 
here  is  in  the  hands  of  the  original  holder. 
If  we  resort  to  the  intention  of  the  parties  as 
derived  from  their  situation  in  order  to  in- 
terpret the  mortg«ge,  we  could  reach  no  dif- 
ferent conclusion.  We  have  seen  that  the 
joint  nature  of  the  obligation  does  not  nega- 
tive the  indivisibility  of  the  mortgage  by 
which  the  obligation  is  secured.  The  Yery 
purpose  for  wliich  the  mortgage  was  given 
In  thix  case  furnishes  a  cogent  reason  why 
the  mortgage  should  have  iuen  indivisible. 
The  consideration  of  the  debt  which  it  se- 
cured was  the  purchase  price  of  movable 
property — mules,  cano,  and  agricultural  im- 
plements— situated,  at  the  time  of  sale,  on 
the  Leinster  plantation.  By  the  yerj  fact  of 
the  purchase  of  these  things  by  the  owners  of 
the  plantation  they  became  incorporated  with 
the  plantation  and  constituted  an  integral 


part  thereof.  The  Louisiana  Code  declares 
that  "things  which  the  owner  of  a  *tractr4S2 
of  land  has  placed  upon  it  for  its  service  and 
Improvement  arc  imn»oval)le  by  destination,* 
.  .  .  and  among  the  things  enumerated 
are  ''cattle  intended  for  cultivation,  imple- 
ments of  husbandry,  seeds,  plants,  etc."  La. 
Civ.  Code,  art.  468.  It  follows,  then,  from 
the  nature  of  the  things  piirehased,  they  be- 
came incorporated  with  the  whole  plantation 
upon  which  they  were  situated.  Being  thus 
indi visibly  united  with  the  whole  thing,  it 
is  reasonable  to  draw  the  conclusion  tliat  the 
intention  of  the  parties  was  that  the  security 
given  for  the  purchase  price  would  rest  upon 
the  entire  entity,  of  which  the  things  sold 
became  a  part  by  operation  of  law.  If  the 
parties  to  the  contract  did  not  intend  such 
contingency  it  could  have  been  readily  pro- 
vided against  by  a  stipulation  in  the  act  of 
mortgage.  All  the  conduct  of  the  parties 
subsequent  to  the  granting  of  the  mortgage 
during  the  long  term  of  years  over  which  its 
payment  was  extended  indicate  that  they  con- 
sidered the  mortvrage  covered  the  whole  prop- 
erty indivisii>ly'. 

Concluding  that  the  mortgage  was  indi- 
visible, the  only  remaining  question  is,  did 
the  fact  of  the  voluntary  partition  of  the 
property  covered  by  the  mortgage  operate  to 
prevent  the  mortgage  creditor  from  enforcing 
ins  mortgage  against  either  part  thereof.  The 
negative  of  this  proposition  necessarily  re- 
sults from  the  doctrine  of  indivisibility. 
The  writers  on  the  French  Code,  which  is  m 
this  regard  identical  with  the  Louisiana 
Code,  are  unanimous  on  the  subject.  Says 
Laurent  (vol.  30,  p.  157)  :  "Our  code  and 
our  law  of  mortgages  have  borrowed  from 
Dumoulin  the  formula  which  characterizes 
the  effects  of  indivisibility.  'The  mortgage 
subsists  in  its  entirety  upon  all  the  properties 
affected,  upon  each  of  them  and  upon  each 
portion  of  them. '  "  Pont  says ;  "  It  is,  then, 
admitted  that  a  creditor,  having  a  mortgage 
upon  several  pieces  of  immovable  properly, 
can,  in  consequence  of  indivisibility,  exer- 
cise the  whole  sum  of  his  rights  against  any 
particular  piece  thereof  without  giving  rise 
to  a  right  on  the  part  of  a  special  mortgage 
creditor  subsequently  inscribed  to  compel 
him  to  do  otherwise."  Vol.  1,  p.  330.  These 
principles  taught  by  the  civil  law  commen- 
tators are  settled  in  the  jurisprudence  of 
♦France.  See  Cassation. March  4, 1833  :  |483 
Dal laz.  1833,  vol.  1.  p.  35;  Cass:it ion,  Decem- 
ber 24,  1844:  Journal  du  Palais,  1844,  vol.  1, 
p.  98 ;  Id.  1846,  vol.  2,  p.  427.  See  also  au- 
thorities quoted  by  Paul  Pont  in  his  treatise 
on  mortgages,  vol.  1,  p.  830,  in  foot  note. 
A  like  rule  is  the  settled  law  of  Louisiana. 
Pepper  v.  Dunlap,  16  La.  163;  Affams  ▼. 
Lear,  8  La.  Ann.  144 ;  Freret  v.  Pteret,  81 
La.  Ann.  506;  Baglty  v.  Tate,  10  Rob.  (La.) 
45:  Poieell  v.  Ilai/es,  31  La.  Ann.  789.  In 
Puitell  v.  Ilayei,  the  issue  involved  not  only 
the  right  on  the  part  of  the  second  mortgage 
creditor  or  third  possessor  to  compel  the 
holder  of  the  first  mortgage  to  proceed  against 
the  whole  property,  but  also  the  question  of 
subrogation.  The  first  mortgage  credi  tor  had 
released  a  portion  of  the  property,  and  sought 
to  hold  the  remainder  for  the  entire  amount 
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of  his  claim.  To  this  the  third  possessor  ob- 
Jecicd,  not  alone  upon  tlie  ground  that  the 
procci(*incr  must  be  against  the  whole  prop- 
erty, but  hIso  on  the  ground  that  he  was  en- 
titled to  8u!>rogution  to  all  the  rights  of  the 
first  mortir:i.i:e  creditor,  which  he  could  not 
have  by  reason  of  the  partial  release  of  the 
first  mortgage.  Both  these  positions  were 
held  to  be  unsound.  As  to  tlie  first,  the  court 
said  :  "In  L\tjhf/  v.  Tafe,  10  Kob.  (La.)  45, 
it  was  held  that  the  plea  of  discussion  can- 
not be  uppc'Sed  to  a  eredilor  holding  a  special 
mortgaiie  (C.  P.  7:i,  C.  C.  8307)  ;  ii'.r  cf»n  a 
third  po>M  s<;or  of  property  specially  mort- 
gaged for  a  debt  for  which  other  pro'prrty  is 
also  bound  retiuire  that  it  shall  be  liable  duly 
for  a  prn  i.'t'i  portion  of  the  debt.  Eaeh  and 
every  pait  of  the  property  nioiTi';«;Ted  is  lia- 
ble for  each  and  every  portion  ot  '.he  debt,** 
Considering  the  claim  of  subrog.it ion.  the 
court  said:  "It  nir.y  be  that  the  ihinl  pos- 
8ess«)r,  having  an  interest  in  discharging  the 
debt  will,  upon  payment  thereof,  be  entitled 
to  8ubro<ration  to  the  then  existing  ri.iihi*^  of 
the  mortgage  creditor.  .  .  ."  lie  [the 
third  posSi  ssor]  is  under  no  obi f nation  to 
pay  the  creditor,  and  when  he  does  pny.  he 
must  be  satisfied  wnth  a  subrogation  to  these 
rights  as  the.y  exist.  AVe  can!i<»i  see  how  the 
rights  of  a  mortgagee  may  be  alTected,  or  put 
in  duriori  eas*/  by  the  cirruni>rance  of  tlure 
being  a  second  mortgagor  or  a  sale  of  the 
mortgaged  premises,  etc. 
484]  *Applying  the^e  principles,  itisevi. 
dent  that  the  entire  proceeds  of  tlie  sale  of  the 
mortgaged  property  or  a  part  thereof  were 
itricken  with  the  entire  mortgnire.  and  that 
the  creditor  could  not  be  compel  h-d  to  divide 
bis  security  in  consequence  of  the  voluntary 
partition  of  the  property  made  after  the  mort- 
gage was  inscribed.  Isor  cloes  it  affect  this 
question  that  Senteil  &  Co.  in  liquidation 
were  junior  mortgage  creditors  on  that  part 
of  the  mortgaged  property  which  belonged 
to  Mrs.  Randolph.  As  the  second  mortgage 
creditor,  or  third  possessor,  of  the  property, 
Senteil  could  not  lawfully  complain  of  the 
exercise  by  the  first  mortgage  creditor  of  bis 
rights  against  a  part  of  the  property  mort- 
gaged, and  was  only  entitled  by  subrogation 
to  the  rights  of  the  first  mortgage  creditor  as 
they  existed  at  the  time  of  the  foreclosure 
proceedings. 

The  Louisiana  Code  provides  that  subro- 
gation takes  place  of  right — 

"1st.  For  the  benefit  of  him,  who,  being 
himself  a  creditor,  pays  another  creditor 
whose  claim  is  preferable  to  his  by  reason  of 
his  privileges  and  mortgage. 

"2d.  For  the  benefit  of  the  purchaser  of 
•ny  immovable  property  who  employs  the 
price  of  his  purcliase  in  pajing  the  creditor 
to  whom  this  properly  was  mortgaged. 

"od.  For  the  benefit  of  him,  who,  being 
bound  with  others  or  for  others  for  the  pay- 
ment of  the  debt,  had  an  interest  in  dis- 
charging it."    Art.  2161. 

Of  course,  nothing  in  this  opinion  affects 
any  rights  of  subroi^ation  to  which  either 
8enteir«fc  Co.  or  Mrs.  Randolph  may  be  en- 
titled under  the  laws  of  Louisiana,  as  a  con- 
sequence of  the  payment  of  tlie  amount  due 
on  the  mortgage  note  out  of  the  fund. 
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It  is  tme,  as  the  Junior  mortgage  creditor 
interested  in  the  fund,  Senteil  Jc  Co.  had  the 
right  to  plead  prescription  as  to  the  principal 
obligation,  in  order  tiiereby  to  defeat  the 
rights  of  the  first  mortgage  creditor.  -Cred- 
itors of  all  persons  who  may  have  an  inter«'st 
in  tiie  acquiring  of  an  estate  or  tlie  e.vtin- 
guishment  of  an  <»bligation  by  prescription, 
shall  have  the  right  to  plead  it.  even  in  case 
the  person  claiming  sneh  an  estate  or  bound 
by  sucii  obligations  renounces  the  right  of 
^prescription."  La.  Civ.  Code,  anicle  |4-85 
3-10r».  The  Siiniecoh,  however  (ariiele  :{40:V- 
proviiUs  thai  couils  shall  not  supply  the  plci 
of  prescript  ion.  There  is  no  plea  of  pre- 
scription in  the  record,  unless  we  bold  ih:j: 
such  a  plea  results  from  the  general  ans>W' : 
of  iientell  «S:  Co.  in  liqui'laiion  that  they 
were  entitled  to  a  subrogation,  which  they 
eould  not  obtain  t><i.juse  the  portion  of  the 
<lei>t  due  by  Mrs.  Siarli  was  prv>c:ibe«l.  If 
this  be  treated  as  a  technical  plea,  the  n  eord 
contains -ibundant  evidence  showing  .'<urli  in- 
terruptions of  prescription  as  prevent  the 
operation  of  the  statute  of  limitations.  It  is 
innnaterinl  whether  the  payments  made  by 
Stalk,  as  the  ag<nt  of  Mrs.  Stark  and  of  .Mrs. 
Hand<dph,  were  made  with  the  money  of  Mr^ 
Randolph  or  with  the  money  of  Mri.  Stark. 
At  the  time  these  payments  took  place 
such  acknowledgments  were  made  as  conclu- 
sively interrupted  prescription.  *"  l're-«erip- 
tion,"  says  the  Louisiana  ('ode,  article  .Vi'JO. 
*•  Ceases  likswise  to  run  whenever  a  po««e.ssor 
makes  an  acknowledgment  of  the  right  of  a 
person  who>e  title  they  prescribe." 

We  com  hide  by  conVitiering  the  decree  of 
the  court  below  allowing  the  solicitor  of 
Senteil  S^  Co.  in  liquidation  a  fee  from  the 
fund.  The  general  rule  is  that  a  party  who 
has  an  interest  in  the  subject -matter  of  the 
suit  cannot  file  a  bill  of  interpleader,  strictly 
so  called.  In  fact,  the  assertion  of  perfect 
disinterestedness  is  an  essential  ingredient  of 
such  ft  bill.  KlUian  v.  Ebbtnghdus,  110  U. 
8.  508.  573  [28:  210,  2-lS]  ;  Mitchell  v.  llnyne. 
2  Sim.  &  Stu.  63;  Bedell  v.  Ilo^man,  2 
Paige,  199;  Atkinson  ▼.  21anks,  1  Cow. 
60L 

Senteil  was  a  member  of  the  firm  of  Senteil 
t^  Co.  in  liquidation.  That  firm  was  prac- 
tically the  real  claimant  of  the  fund,  and 
would  necessarily  be  a  beneficiary  from  the 
successful  issue  of  the  controversy  in  favor 
of  Mrs.  Randolph.  True,  in  Louisiana,  the 
civil  law  regards  a  partnership  as  a  different 
juridical  entity  from  the  meml)ers  who  com- 
pose it.  There  is,  howevir.  no  averment  in 
the  bill  or  proof  in  the  record  that  the  firm 
in  li(|uidaticm  was  insolvent  or  that  Senteil 
had  no  residuary  interest  in  its  assets.  The 
presumption  of*int<r('st  resulting  from  the 
partnership  remains  until  rebutird  by  aver- 
ment or  proof.  Senteil  was  therefore  in  the 
♦position  where  be  must  be  nresume<l  to[480 
have  a  substantial, although  not  cliieet  interest 
in  the  result  of  the  litigation.  Though  it  was 
allov.itlde  when  so  situated  to  file  a  bill  in 
the  nature  of  a  bill  of  interpleader  (Utdrll 
V.  JfnfiDon,  uttpra)  we  think  it  clear  lliat 
bis  uliinijite  interest  prevents  him  from  being 
allowed  his  solicitor's  fee  from  the  fund  ded- 
icated to  the  payment  of  the  mortgage,  there- 
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by  diminishing  the  security  of  the  mortgage 
creditor. 

The  decree  is  reversed,  and  a  decree  is  ren- 
dered in  favor  of  Martha  Groves  and  William 
J.  Groves,  directing  tlie  payment  out  of  the 
fund  of  $4878,  witli  interest  at  eight  per  cent 
from  Marcli  5,  1884,  until  paid,  and  costs  of 
this  and  tJie  court  ijelow. 

Mr.  Jusfiee  Jackson*  not  having  been 
present  at  the  argument,  took  no  part  in  the 
decision  of  tliis  case. 


THE  MOBILE  &  OHIO  RAILROAD 
COMPANY  and  The  Farmers'  Loan  & 
Trust  Coinpuny,  Plffs.  in  Err., 

V. 

THE  STATE  OF   TENNESSEE,  and  the 
counties  of  Oi)ion,  Gibson,  Madison,  Che.s 
ter,  and  McNairy. 

(See  S.  C.  Reporter's  ed.  48GS00.) 

Ersmptionfrom  taxation — state  derision — juris- 
diction— dividend  —  profits  —  net  e^t  mings — 
bonded  def*t — ])oa)er  to  grant  exemption — legis- 
lative contracts — charter  of  railj'oad. 

L  State  statutes,  sublecting  the  property  of  a  rail- 
road corporatioQ  to  taxation,  impair  tlie  obliira- 
tion  of  the  con  tract  contained  in  an  exemption 
clause  of  the  company^s  charter. 

5.  The  decision  of  a  state  court  holdin^r  that,  as  a 
matter  of  construction,  a  particular  cliartcr  or 
a  charter  provision  does  not  constitute  a  contract, 
is  not  binding  on  this  court 

8.  Where  the  judjf  mont  of  the  hiirbost  court  of  a 
state  gives  effect  to  a  state  law  which  is  claimed 
by  the  unsuccessful  party  to  impair  the  con- 
tract set  out  and  relied  on,  this  court  has  juris- 
diction to  determine  the  question  whether  such  a 
contract  exists  as  claimed,  and  whether  the  state 
law  complained  of  impairs  its  obligation. 

4  Tlie  term  **dividend'*  means  that  portion  of  Its 
profits  which  the  corpoiiition.  by  its  directory, 
sets  apart  lor  ratable  division  among  its  share- 
holders. 

6.  Dividends  can  be  rightfully  paid  only  out  of 
profits:  the  term  "profits,"  denotes  what  remains 
after  defraying  every  expense,  including  loans 
falling  due,  us  well  as  the  interest  on  such  loans. 

t,  Siiareboldcrs  are  entitled  only  to  dividends  out 
of  the  net  cHrniugs  derived  from  the  operations 
of  the  company. 

7.  The  pavment  of  the  annually  accruing  interest 
on  the  bonded  debt  of  a  railroad  company  is  a 
t>roper  oharfre  against  the  net  earnings,  to  be  paid 
before  dividends  can  be  declared  thereon. 

Note.— At  to  direct  taxtA,  see  note  to  Scholey  v. 
Kew,  23:  09. 

As  to  power  of  8t<ites  to  tax^  see  note  to  Dobbins  v. 
Brie  County,  10:  lOSS. 

That  taxation  of  stoch  or  shares  in  corporation 
does  not  impair  obHoation  of  amtracts:  taxation  of 
shares  of  ncUioncU  hanfts  and  other  corporations,  see 
note  to  Providence  Bank  v.  Billings,  7: 08B. 

As  to  exemption  from  taicUUm:  whether  a  con- 
tract tvr  not:  not  implied,  see  note  to  Tucker  ▼.  I^r- 
guson.  23:  80S. 

As  to  when  the  injunction  to  restrain  the  eollee- 
tion  of  a  tax  wiU  be  granted,  see  note  to  Dows  ▼. 
Chicago,  20:  65. 

An  to  when  taxes  incgaily  ofsessedcan  be  recovered 
tMch,  see  n(»te  to  Erskinc  v.  Van  ArsdalcSl:  88. 
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8.  The  constitutional  power  to  grant  exemptioa, 
wholly  or  partially,  and  for  fixed  or  indefinite 
periods,  includes  the  power  to  exempt  upon  con- 
ditions or  contingencies  which  are  to  happen  ia 
the  future. 

9.  Legislative  contracts  should  he  read  in  the 
light  of  the  public  policy  entertained,  and  the 
purposes  Bought  to  be  accomplished  at  the  time 
they  were  made,  rather  than  at  a  later  p<3riod 
when  different  idesis  and  theories  may  prevail. 

10.  By  the  provision  in  the  charier  of  the  Mobile 
&  Ohio  liailrood  Company  that  **no  tax  shall  ever 
be  laid  on  said  road  or  its  fixtures  which  shall 
reduce  the  dividends  below  civrht  per  cent"  an 
exempt  ion  from  taxation  was  granted  to  the  ex- 
tent and  for  the  purpcses  stated. 

[No.  1004  1 

Argued  Jan,  £6,  1894.     lleargucd  April  f^, 

1804.     Decided  May  14,  1S94. 

IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Tennessee,  to  review  a  decree  of 
that  court,  declaring  the  exemption  clause  of 
the  charier  of  the  M'  bile  &  Ohio  Railway 
Company  void,  and  holding  the  statutes  of 
the  slate  under  which  taxe»  were  sou^^ht  to  be 
collected  against  il  valid  and  constitutional. 
Reversed,  and  cause  remanded  for  further  pro- 
eeedlngs. 

The  inets  are  stated  in  the  opinion. 

Messrs.  E.  J.  Phelps,  Frederick  W,  Whit- 
ridge  and  E.  L.  llassdl  for  the  plaintiffs  in 
erior.  on  first  argument. 

Messrs.  E.  J.  Phelps.  Frederick  W. 
Whitridg^e  and  E,  L.  Russell  for  plaintiff 
in  error,  on  rcargumcnt: 

The  charter  of  the  Mobile  &  Ohio  Railroad 
Company  constituted  an  explicit  and  valid 
contract  between  the  state  of  Tennessee  and 
that  companv. 

Mt^mphis  &  0,  R.  Co.  v.  Gaines,  97  U.  8. 
097  (24:  1091). 

The  contract  between  the  state  and  the 
plaintiff  in  error  cannot  be  avoided,  on  tbe 
grounds  set  forth  in  the  decree  of  the  supreme 
court  of  Tennessee. 

Union  Bank  v.  State,  9  Yerg.  491;  Tipton 
County  V.  Rogers  Locomotive  dt  Mach.  Works^ 
103  U.  8.  580  (26:  8i3);  State  v.  Butler,  18 
I.e.a.  400:  f^taUv,  Butler,  86  Tenn.  614;  Mem- 
phis v.  Union  dk  P.  Bank,  91  Tenn.  548;  Mem- 
phis V.  Memphis  City  Bank,  91  Tenn.  577; 
Farringtoiiv.  Tennessee,  95  U.  S.  681  (24:  558); 
RnOigh  dt  O.  R  Co.  V.  Reid,  i<0  U.  8.  13 
Wall.  269  (20:  570). 

The  question  decided  by  the  supreme  court 
of  Tennessee  in  the  decree  complained  of  was 
purely  a  Federal  ouestion.  It  was  decided 
adversely  to  the  Federal  right,  and  the  grounds 
upon  which  it  was  placed  do  not  iuhiltit  the 
jurisdiction  of  this  court. 

New  Orleans  Water  Works  Co.  ▼.  Louisana 
Sugar  Ref.  Co,  125  U.  S.  18  (31:  607);  Jeffer- 
son Branch  Bonk  v.  Skelly.  66  [J.  S.  1  Black. 
436  (17: 173);  Ohio  L.  Ins.  dt  T,  Co.  ▼.  Deholt,  57 
U.  8.  16  How.  416  (14:  997);  Belinos  v.  Mer- 
chants  Mut,  Ins,  Co.  81  U.  8.  14  Wall.  661 
(20:  757);  Nort?iioesfern  University  v.  People^ 
99  U.  S.  821  (25:  389);  Vicksburg,  S,  dt  P.  R. 
Co.  V.  Dennis,  116  U,  8.  665  (29:  770);  Wil- 
mington  dk  W.  R,  Co.  v.  Alsbrook,  146  U.  8. 
279  (36:  972);  Huntington  ▼.  Attrill,  146  U.  8. 
657  (86:  1123);  Fletcher  ▼.  Peck,  10  U.  8.  6 
Cranch.  87  (8:  162);  New  Jeney  v.  WHion,  U 
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U.  8.  7  Cranch.  164  (8:  308);  Roienn  v.  Run- 
fifh,  46  U.  S.  5  How.  134  (12:  85»:  Le^.tr;h 
Water  Co.  v.  Easton,  121  U.  S.  388  (30:  105!)); 
IJall  V.  Z?e  Cuir,  95  U.  S.  485  (24:  547);  Clark 
V.  San  Francisro,  124  U.  8.  639  (31:  553); 
Murray  v.  Charleston,  96  U.  8.  432  (24:  700); 
*S'/»/M  V.  Greehhcw,  109  U.  8.  669  (27:  lObO); 
BU's  Gap  n,  Co,  V.  Pennsyltaaia,  184  U.  8. 
232  (88:  892). 

Me8%r$,  G.  W.  Pickle,  J.  M.  Troutt, 

M.  M.  Neil.  Felix  W.  Moore,  Jno.  E,  Wells, 

8.  A.  Champion,  J. R.  Deatson,E,  L.  BtfllocK\  A. 

TT.  Stotall  and  Jai,  M.  HeaJ,  for  defendants 

to  error  od  first  argument  and  re  argument: 

The  last  clause  of  section  11  of  the  charter 
of  (be  Mobile  &  Ohio  Railroad  Company  con- 
stitute not  an  exemption,  but  a  special  and 
discriminative  rule  for  the  taxation  of  this 
company's  property. 

Wi'minaton  dt  W.  R.  Co,  v.  Ahhrool,  146 
U.  8.  294  (36:  978). 

The  taxing  power  is  essential  to  the  exist- 
ence of  government,  and  cannot  be  held  to 
have  been  relinquished  in  any  instance,  unh  ss 
the  deliberate  purpose  of  the  slate  to  that  effect 
clearly  appears. 

Vicksburg,  S.  eft  P.  R.  Co,  v.  Dennis,  116  U. 
8.  665  (29;  770);  Yazoo  d  M.  V.  R.  Co.  v. 
Thomas,  182  U.  8.  185  (33:  80G):  Ohio  L. 
Jus.  <t  T.  Co.  T.  Dtbolt,  57  U.  8.  16  How.  435 
(14:  1005). 

A  special  and  discriminative  rule  of  taxation 
Is  not  valid  under  the  constitution  of  1334. 

Memphis  v.  Harrington,  8  Baxt.  552;  Mem- 
phis d:  C.  R,  Co,  y.  Oaines,  8  Tenn.  Ch.  610; 
Louisiana  Cotton  Mfg,  Co,  v.  Kew  Orleans,  31 
La.  Ann.  440;  State  ▼.  Butler,  13  Lea,  400. 

These  commutation  cases  may  be  treated, 
under  the  decisions  of  this  court,  as  license  or 
franchise  taxes. 

Society  for  Savings  Y.  Coite,  73  U.  8.  6  Wall. 
694  (18:  897);  Borne  Ins,  Co,  v.  JSew  York,  134 
U.  8.  694(83:  1025). 

The  last  clause  of  section  11  of  the  charter 
of  the  Mobile  &  Ohio  Railroad  Company, 
providing  that  "no  tax  shall  ever  be  laid  on 
said  roauor  its  fixtures  which  will  reduce  the 
dividends  below  8  per  cent"  is  void  for  uncer- 
taintjr. 

This  charter,  as  construed  by  this  company, 
In  effect  delegates  the  taxing  power  to  the 
company  and  enables  it  to  determine  for  itself 
whether  it  will  pay  taxes.  There  is  not  in 
in  this  provision  that  certainty  which  is  essen- 
tial to  the  validity  of  charter  exemptions. 

This  company  has,  during  all  the  years  for 
which  taxes  are  claimed,  earned  sufficient  sur- 
plus to  render  it  liable  for  taxes. 

Mr,  Justice  Jackson  delivered  the  opinion 
of  the  court: 

The  Federal  question  presented  by  the  writ 
of  error  in  this  case  is  wlielhur  state  statutes, 
subjecting  the  properly  of  a  railioati  corpora- 
tion to  taxation,  impair  tlie  obliiration  of  the 
contract  contained  in  an  exemption  clause  of 
the  company's  charter? 

It  arises  in  this  way:  The  state  of  Tennp««»ee 
iTi'l  certain  counties  therein  in^Vbrunrv.  IhUl, 
488]flledtheirbill  against  the«Mobilei&  Ohio 
Rnilruad  Company  (hereafter  styled  the  rail 
road  company)  and  its  mortgagee,  the  Farm'  rs* 
LoMu  &  Trust  Company,  to  enforce  the  collec- 
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tion  of  stale  and  county  taxes,  assessed  upoi. 
the  property,  roadbed,  and  fixtures  of  the 
railroad  company  for  the  years  1885  to  1889 
inclusive.  The  defense  specially  interposed 
and  which  raised  the  Federal  question  io  the 
ca<;e.  was  that  the  revenue  statutes  of  the 
state,  enacted  subsequent  to  the  granting  of 
the  charter,  and  under  which  the  taxes 
sought  to  be  collected  were  levied,  impaired 
the  obli^ation  of  the  contract  contained  in  the 
railroad  company'scharier,  and  were  therefore 
unron<>ti!nti«>nal  and  void. 

The  railroad  company  was  chartered  by  an 
act  of  the  lecislature  of  the  state  of  Tennessee, 
approved  January  28,  1848.  The  stnie  in 
granting  the  charter  reserved  no  right  to 
nrn'-nd  or  repeal  the  same;  nor  was  there  any 
provision  either  in  thecontjlilution  or  the  gen 
eral  laws  of  the  state — in  exibtence  at  the  time 
— which  reserved  to  the  state  the  right  to  alter, 
modify  or  repeal  the  charter.  By  settiou  11 
of  the  act  of  incorporation  it  was  provided 
"That  the  capital  stoclc  of  said  company  shall 
be  forever  exempt  from  taxation,  and  the  road, 
with  all  its  fixtures  and  appurten»ince8,  includ 
ing  workshops,  warehouses,  and  vehicles  of 
transportation  shall  be  exempt  from  taxaticn 
for  tlK'  period  of  twenty  live  years  from  the 
completion  of  the  road ,  and  no  tax  shall  ever 
be  laid  on  said  road  or  its  fixtures  which  wil! 
reduce  the  dividends  below  eight  per  cent." 

Various  grounds  were  alleged  in  the  bill  or. 
which  the  effect  of  section  11  was  sought  to  bi 
avoided  or  to  show  that  the  railroad  company 
had  waived  or  forfeited  the  benefits  of  the  ex- 
emption contained  in  the  last  clause  thereof. 
Tliese  allegations  need  not,  however,  be 
noticed,  as  they  were  found  and  adjudged  by 
the  supreme  court  of  Tennessee  against  the 
complainants,  and  in  favor  of  the  railroad 
company.  The  pleadings  admitted  and  the 
proofs  established  that  since  the  completion  of 
the  road  to  its  original  northern  terminus  on 
the  Mississippi  river,  in  April,  1861,  the  rail- 
road company  had  neither  earned  nor  declared 
any  dividend,  either  on  its  whole  *line  or  [489 
upon  any  portion  of  its  road  laying  in  the  state 
of  Tennessee.  It  is  also  shown  that  its  earnings 
for  the  years  1885  to  1889,  inclusive,  were  in- 
sufficient to  pay  any  dividend  to  its  stock 
holders. 

The  period  of  twenty-five  years  from  the 
completion  of  the  road,  referred  to  in  the  sec- 
tion, having  expired  on  April  22,  18()6,  the 
supreme  court  of  the  state  disallowed  the  taxes 
assessed  and  claimed  for  the  year^  1885  and 
1880,  on  the  ground  that  they  were  covered  by 
the  twenty  five  year  exemption,  but  adjudged 
and  decreed  that  the  railroad  company  was 
liable  to  the  respective  complainants  /or  the 
taxes  of  1887,  1^88.  and  1889.  in  the  following 
amounts:  to  the  slate  of  Tennessee.  $24  117  78; 
to  MijNairv  county,  $16,805.52;  to  Mtdison 
county,  $13,700  6i);  to  Chester  countv,  $4- 
2l0.-4i5;  to  Obicn  county.  $10,554.01;  to  Gihs^m 
county,  $iy.lS2.06;  wbichsums  were  declared 
liens  upon  the  property  of  the  raiiroaii  com- 
pany. 

The  grounds  upon  which  its  decree  was 
based,  and  which  are  a^aigned  for  error,  are 
as  foil  >ws : 

•'And  the  court,  construing  said  llth  sec- 
tion of  said  Tennessee  chaiter,  is  further  of 
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opinion,  and  doth  so  adjudge  and  decree,  tlmt 
tbe  true  intent  nod  mcnning  of  the  said  llih 
aecfion  of  the  T^nne^see  clmrter  of  the  Mobile 
&  Oido  Railroad  Company,  passed  January 
28.  1848,  is  that  on  and  after  i)>e  22d  day  of 
April,  1886,  being  twenty  live  years  from  the 
completion  of  said  road,  the  road,  with  all  its 
tlxlures  and  appurtenances,  including  work- 
shops, "warehouses,  and  vehicles  of  traiK«porla- 
tion,  nil  the  property,  fr.inchifecs.  etc.,  of  the 
said  M<»hiie  &  Ohio  Railroad  Company,  be- 
came liable  to  taxation  ;  and  the  court  is 
further  of  opinion,  and  doth  accordingly  so 
adjudge  and  decree,  that  from  and  after  said 
22«l  d.ty  of  April,  1880.  all  of  said  properties 
of  every  description  of  the  s.dd  Mi)l)iie  &  Ohio 
Riiilroad  Company — that  is  to  say,  its  roadbed 
and  fixtures  and  appurtenances,  including 
workslKips,  warehouses,  vehicles  of  transporta- 
tion, and  ail  of  its  property  of  every  kind  and 
description  and  franrhisies,  become  liable  to 
taxation  un<ier  the  rule  of  equality  and  unifor- 
mi'v  pre^ciibed  in  ariic'e  2,  seclion  28,  <»f  the 
40()iconsiitution  of  l«84of  the  ♦state  of  Ten- 
nehsce  ;  and  it  further  appearing  to  the  court 
that  the  complainants  h-ive  in  their  bill  in  this 
cause  attacked  the  eight  per  cent  clause  in  the 
said  section  (11)  eleven  of  tbe  said  charter  of 
tbe  said  Mobile  <&  Ohio  Railroad   Company, 

Jassed  by  the  legislature  of  Tennessee  on 
anuary  28.  1848,  which  eight  per  cent  clause 
reads  as  follows:  'And  no  tax  shall  ever  be 
laid  on  said  road  or  its  fixtures  which  will  re- 
duce tbe  dividends  l)elow  eight  per  cent,*  and 
that  tbey  have  chnrgcd  in  their  said  bill, 
among  other  things,  that  said  eight  per  cent 
clause  is  in  violation  of  the  rule  of  eouality  and 
uniformity  of  taxation  prescribea  by  said 
article  2,  section  28,  of  said  constitution  of 
1834,  and  tbe  court  being  of  opinion  that  said 
property  became  taxable  as  aforesaid  on  and 
after  April  22,  1886,  therefore  tbe  court  dotb 
adjudge  and  decree  that  tbe  said  eight  per 
oent  clause  is  in  violation  of  said  article  2, 
■ectioQ  28,  of  said  constitution  of  1884,  as 
aforesaid,  and  that  tbe  same  is  unconstitu- 
tional and  void,  which  said  article  2,  section 
28,  of  the  said  coot'titution  of  1831  provides, 
among  otber  things,  'that  all  property  shall 
be  taxed  according  to  its  value,  tlmt  value  to 
be  ascertained  in  such  manner  as  the  legisla- 
ture shall  direct,  so  that  the  same  shall  be 
equal  and  uniform  throughout  tbe  state.  No 
one  species  of  property  from  which  a  tax  may 
be  collected  shall  be  taxed  higher  than  any 
other  8p<  ci(*8  of  property  of  equal  value  ;*  and 
tbe  court  is  also  of  opinion,  and  doth  accord- 
ingly so  adjudge  and  decree,  that  said  eight 
per  cent  clause  is  likewise  void  because  il  is 
so  vague,  indefinite,  and  uncertain  in  its 
terms  as  to  be  non-enforceable  in  this,  to  wit, 
that  it  does  not  appeur  from  said  clause  or 
anywhere  in  sahl  charter  upon  what  dividends 
were  expected  to  be  declared,  there  being  no 
amount  or  limit  of  capital  slock  fixed  in  said 
cliurter,  and  no  means  for  fixing  tbe  same 
beinir  provided,  and  no  directions  being  given 
or  means  provided  as  to  how  said  dividends 
abould  be  ascertained,  with  a  view  to  taxation 
or  othcrwl««e,  and  the  court  is  of  opinion,  and 
doth  acroidiugly  so  adjudge  and  decree,  that 
aaid  eight  per  cent  clause  is  arbitrary,  in- 
sensate, and   absurd,  and  is  void  and  unen- 
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forceable,  and  furnishes  no  obstable  wbatev<  r 
lo  the  taxation  of  said  properties. 

*"Il  is  there  fore  adjudged  and  decreed  [49  ( 
by  the  court  that  the  road  of  tbe  said  the  Mobile 
&  Ohio  Railroad  Company,  toi^elber  with  all 
its    fixtures    and    appurtenances,    including 
workshops,  warehouses,  and  vehicles  of  trans 
poriation,  and  all  its  properties  and  franchises, 
are  subject  and  liable  to  taxation  for  stale  and 
county  purposes  in  said  counties  of  Obloo, 
Gibson,     Madison,    Chester,    and     McNairy 
(counties  in  said  state  of  Ti'nnessce)  and  have 
so  been  liable  since  the  22d  day  of  April,  18^6, 
according  to  and  by  tbe  several  general  stat- 
utes of  assessment  and  taxation   in   force  in 
the  slate  of  Tennessee  during  the  years  1887. 
1888,  and  1889.  and  forever  thereafter,  under 
the  equal  and  uniform  laws  of  the  state  of 
Tennessee  ;  and  it  is  further  adjudged  and  de- 
creed by  the  court  that  the  acts  of  the  general 
assembly  of  tbe  state  of  Tennessee,  as  i%et  forth 
in  the  pleadings,  to  wit,  the  acts  of  1875,  chap. 
78,  p.  103  ;  acts  1877.  chap.  19.  p.  81  ;  acts 
18S1,  chap.  104  p.  laS  ;   acts  of  1882  (extra 
session)  chap.  IG.  all  of  which  are  set  out  in 
Miliiken  &  Vertrees'  compilation  of  the  acts 
of  the  legislature  of  Tennessee,  and  known  as 
'Miliiken    &    Vertreea'  Code  of  Tennessee,* 
chapter  5.  pages  140,  141,  142,  143,  144,  145, 
being  section  GG9  to  section  708,  inclusive,  and 
the  general  revenue  laws  of  the  state  covering 
the  years  1887  to  1889.  inclusive,  being  acts  of 
1885.  chap.  1,  p.  1,  and  acts  of  1887,  chaps.  1 
and  2,  and  acts  of  1889,  chaps.  96  and   130. 
under  and  by  which  statutes  the  complainants 
have  caused  to  be  assessed  for  taxes  the  prop- 
erty of  the  defendant,  the  Mobile  <&  Ohio  Ilail- 
road  Company,  and  are  seekiug  to  collect  and 
force  the  payment  of  (be  taxes  so  assessed,  are 
not  in  vinlaiion  of  section  10,  article  1.  of  tbe 
Constitution  of  the  United  Stales  of  America, 
which  provides,  among  other  things.  *  that  no 
state  shall  pass  any  bill  of  attain'der,  ex  poit 
facto  law,  or  law  impairing  tbe  obligation  of 
contracts,  or  grant  any  title  of  nobility,'  but 
that  said  acts  are  valid  and  constitutional,  and 
said  property  of  said  tbe  Mobile  «&  Ohio  Uall- 
road  Company  are  under  said  acts  liable  for 
taxes  from  and  including  tbe  year  1887.  and 
that  tbe  provision  of  tbelllb  section  of  the 
Tennessee  charter  of  tbe  Mobile  <&  Ohio  Rail- 
road Company,  which  provides  that '  no  tax 
shall  ever  be  (aid  on  said  road  or  its  fixtures 
which  *8hall  reduce  the  dividends  below[402 
eight  per  cent,'  does  not  prevent  the  assessment 
and  collection  of  said  taxes  under  said  statutes 
enacted  for  assessing,  collectini;,  and  enforcing 
payment  of  taxes  on  said  railroad  property, 
for  that  the  court  is  of  opinion  and  doth  ad- 
judge and    decree  that  said  eight  per  cent 
clause  just  quoted  above  is  invalid,  and  that 
the  provision   set  forth  therein  that  '  no  tax 
shall  ever  be  laid  on  said  road  or  its  fixtures 
which  will  reduce  the  dividends  below  eiiiht 
per  cent '  is  null  and  void  and  doth  not,  there- 
fore, interfere  with  or  prevent  the  assessment 
and  collection  of  taxes  against  said  road  under 
the  said  several  revenue  acts  of  the  state  of 
Tennessee,  and  that  said  several  revenue  acts 
are  valid  and  constitutional  and  not  in  vioia 
tion  of  said  article  I,  section  10,  of  tbe  Con- 
stitution of  the  United  States  of  America,  for 
that  the  same  as  applies  to  tbe  taxes  of  1  ^^'7. 
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1888.  an rl  18S9.  and  fuiure  taxes,  do  not  v!o 
Ikle  or  iinpiir  ibe  oMigaiion  of  auy  conlracl 
tvith  the  Mobile  &  Ohio  Hailroad  Compauy. 
the  said  ei;jht  per  cent  clatise  being  null  and 
iroid,  all  of  whi<!h  is  accordingly  so  adjudged 
and  di.'cre«'d  by  the  court." 

It  is  conteiuied  by  counsel  for  defendants 
in  error  that  this  court  is  without  Jurisdiciion 
lo  n^view  the  juiljj:inent  of  the  supreme  courl 
of  Tenne*»«ee,  because  it  was  based,  or  pro 
cecdcd,  upon  the  ground  that  there  was  no 
contract  in  existence  between  the  railroad 
company  and  the  state  to  be  impaired,  and 
that  the  supposed  contract  was  in  violation  of 
the  Plate  cousiitulion  of  183 >,  and  hence  not 
within  the  power  of  the  legislature  to  make. 
In  support  of  this  proposition  there  are  cited 
i//.'-<v//»/>t  cC-  3f  R  Co.  V.  McClure,  77  U.  S 
10  Wall.  5ir)  [10:D0S]  ;  Jh^d  v.  ^.V>*(;»t,  94 
U.  S.  045  [J-l^JDi]  :  Tnz".)  <fe  Jf.  V.  R.  Co.  v. 
TI<o,ni^,  l;?2  U.  S.  174  \'^^^^m]\  and  New 
Oilc'tiiH  V.  Xi'ir  Orleans  Water  ]\</rLH  Co.  142 
U.  S   70[:r>:!M:<]. 

Tl»c<{j  iki  ision-'  neM  not  be  specially  re 
viewed,  for  they  clearly  do  not  applv  to  the 
OiS'i  un<lcr  consideration.  It  is  well  settled 
that  the  decision  of  a. state  court  holding  that, 
as  a  matter  of  construction,  a  puiiif'ular  char- 
ter or  a  charter  provi>i()n  do<'s  not  constitute 
a  contract,  is  not  binding  on  this  court.  The 
question  of  the  existence  or  non-exi-t-nce  of  a 
coniijict  in  cases  like  the  present  is  one  which 
4!>IS|  this  court  will  *determine  f«»r  itself,  the 
esinblished  rule  being  that  where  the  ju:l<rinent 
of  the  highest  courl  «)f  a  statu,  by  its  terms  or 
Dfcessary  operation,  gives  effect  to  some  pro 
visions  of  the  state  law  which  is  claimed  by 
the  unsuccessful  party  to  impair  the  contract 
set  out  and  relied  on,  this  court  has  jurisdic 
tion  to  determine  the  question  whethiT  such  a 
contract  exists  as  claimed,  and  whether  the 
state  law  complained  of  impairs  its  obligation. 
A  brief  reference  to  some  of  the  authorities  is 
sufficient  to  show  this*. 

In  Jefermn  Branch  Bank  v.  Skellu,  6G  U.  8. 
1  Black.  43G,  443  [17:173].  it  was  suid  by  this 
court:  Its  "(the  Supreme  Court)  rule  of  inlur- 
pretation  has  invariably  been  that  the  con- 
struction given  by  the  courts  of  the  stale  lo 
state  legislation  and  to  state  constitutions  have 
be<'n  conclusive  upon  this  court  with  a  single 
€.r''tpfit)n,  and  that  is  when  it  has  been  called 
up>n  to  interpret  the  contracts  of  states, 
•though  they  had  been  mide  in  the  forms  of 
law,*  or  by  the  instrumeutality  of  a  state's  au- 
thorized functionaries, in  conformity  with  state 
legislation.  It  has  never  been  denied,  nor  is 
U  now,  that  the  Supreme  Court  of  the  United 
Stales  has  an  appellate  power  to  revise  the 
judgment  of  the  supreme  court  of  a  state 
whenever  such  a  court  shall  adjudge  that  not 
to  be  a  contract  which  has  been  alleged,  in 
the  forms  of  legal  proceedings,  by  a  litigant, 
to  be  one  within  the  meanini;  of  that  clause  of 
the  Constiuition  of  iluf  United  Stales  which 
inhibits  the  slates  from  pissing  laws  impairing 
the  obligation  of  coutuicts.  "  Of  what  use 
would  the  appellate  power  be  to  a  litigant  who 
feels  himself  aggrieved  by  some  particular 
state  legislation,  if  this  court  could  not  decide 
independently  of  all  adjudication  by  the  su- 
preme court  of  a  state  whether  or  not  the 
phrnscology  of  an  instrument  in  controversy 
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was  expressive  of  a  contract  and  within  the 
protecUon  of  the  Constilutioo  of  the  United 
States,  and  that  its  obligation  should  be  en- 
forced notwithstanding  a  contrary  couclusioa 
by  a  supreme  court  of  a  state?  * 

In  New  Orleans  Wafer  Worku  Co.  v.  TyiuiH' 
ana  Suf/ar  Rf.Go.,  125  U.  8  18.  3S  [31:607.6141. 
it  was  snid  by  Mr.  Justice  Gray,  bpeaking  for 
the  court:  "(1  )  When  tlie  state  court  decides 
against  a  right  claimed  under  a  contract, 
and  there  was  no  law  8ub.sequent  *io  the  [-4 9-4 
contract,  this  court  clearly  has  no  jurisdiction. 
(2.)  When  the  existence  and  construction  of  a 
contract  are  undisputed,  and  the  state  court 
upholds  a  subsequent  law  on  the  ground  that 
it  did  not  impair  the  obligation  of  the  admit- 
ted contract,  it  is  equallvr  clear  that  this  court 
has  jurisdiction.  (3.)  When  the  state  court 
holds  that  there  was  a  contract  conferrini'  cer- 
tain riirhts,  and  that  a  subsequent  law  did  not 
impair  those  rights,  this  court  has  juris'liction 
to  consider  the  true  construction  of  the  siip- 
posed  contract,  and,  if  it  is  of  opinion  that  it 
did  not  confer  the  right  atBrmed  by  the  state 
court,  and  therefore  its  obligation  was  not  im- 
paired by  the  subsequent  law,  may,  on  that 
ground,  affirm  the  judgment.  (4.)  So.  when 
the  state  court  upholds  the  subsequent  law  on 
the  ground  that  the  contract  did  not  confer 
the  right  claimed,  this  court  ma}'  inquire 
whether  the  supposed  contract  di«l  give  the 
right,  because,  if  it  did,  the  subsequent  law 
cannot  be  upheld." 

In  Wihninqton  &  W.  R.  Co.  v.  Alhbrjok, 
14«  U.  S.  17U,  2'J)  [30:972. 07S].  it  was  said: 
"The  jurisdiction  of  this  court  is  questioned 
upon  the  ground  that  the  derision  of  the 
supteme  ct)urt  of  North  Ciroliua  conceded 
the  validity  of  the  contract  of  exemption  con- 
tained in  the  act  of  1^31,  but  denied  that  par- 
ticular property  was  embraced  by  its  terms; 
and  that,  therefore,  such  decisit)n  did  not  in- 
volve a  Federal  question.  In  arriving  at  ita 
conclusion,  however,  the  state  court  gave 
cITect  to  the  revenue  law  of  1891,  and  held 
than  the  contract  did  not  confer  the  right  of 
exemption  from  its  operation.  If  it  did.  its 
obligulion  was  impaired  by  the  subsequent 
law,  and  as  the  inquiry  whether  it  did  or  not 
was  necessarily  directly  passed  upon,  we  are 
of  opinion  that  the  writ  of  error  was  prop- 
erly allowed." 

Also,  in  Huntington  v.  Attrillt  146  U.  8. 
657.  6^  [30:1123,  11331,  the  court  said:  "The 
case  in  this  resnrd  is  anaiog.ms  to  one  arising 
under  the  clause  of  the  Constitution  which 
forbids  a  slate  lo  pass  any  law  impairing  the 
o*»iigalion8  of  contracts,  in  which  if  the  high- 
est court  of  the  state  decide  nothing  but  the 
original  construction  and  obligation  of  a  con- 
tract, this  court  has  no  jurisdiction  to  review 
the  decision,  but  if  the  *state  court  gives  [405 
effect  to  a  subsequent  law  which  is  impugned 
as  impairing  the  obligations  of  a  contract,  thii 
court  has  power,  in  order  to  determine  whether 
any  contract  has  been  impaireii,  to  decide  for 
itself  what  the  true  construction  of  the  contract 
is." 

The  same  general  proposition  is  clearly  laid 
down  in  the  following  cases:  Etmt  Hartford  y, 
Hartford  Bridge  Co.  51  U.  8.  10  How.  5:^1  [18: 
5201:  Ohio  L.  Int.  dk  T,  Co.  v.  DeboU,  57  U.  8. 
IG  tlow.  416,  431  [14:997,  1003];  I^roprittan 
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€f  Pa$Mic  dt  n.  River  BrMqen  ▼.  Jlf^ml-fn  J/%nd 
&  foip.  Co.  68  U.  S.  1  Wail.  lUi,  144  1 17: 571, 
TiTOj:  De'mrtav.  Merehtthta  Mut,  lit*.  (Jo.%\  U. 
S.  J4  Wnll.  6til  f20:7r)7|:  SnrV>tte>tern  Unu 
terhityv.  People,  99  U.  S.  8'2l  [2*)::i87]:  Lo'iisnl'e 
dt  N.  R.  Co.  V.  J'almeH.  101)  U.  S.  244.  2.>n  [27: 
9i2.  «J2(>1;  lyniiHcUlt  Ghh  Ow.C'fhehH  (hu  Light 
Co.  \  15  C.S.  r.83  «97  (20:510. 515]:  Vickahurg,  8. 
d  P.  R  Ok  v.  J)en)n.M,  J16  V.  S.  6G5  [,'9:  770]; 
razf»o  tt'M.  V.  R.  Co  V.  T/^mos,  132  U.  8.  174 
[:V6:  302)  nnd  in  Bryan  v.  L'/ard  of  Kducntion, 
ante,  p.  297,  it  issxid:  "Su  that  it  is  necessary 
to  inquire  as  to  the  existence  and  effect  of  the 
a1lep:('d  contract.  And  that  question  must  be 
determined  by  this  court  upon  its  own  ju«ig 
ment  inde|>eiiidently  of  any  adjudication"  by 
the  state  court. 

Tlie  rule  announced  in  thosodecisions  leaves 
DO  room  to  doubt  the  jurlsiliciiou  of  tliis  court 
in  the  present  case.  A«ide  from  tbecerliflcale 
of  tlie  acting  chief  juslire  of  tlie  slate  supreme 
court  that  the  consiiuitionnliiy  of  Ihestatutes, 
under  which  the  tax<'S  souglil  to  be  enforced 
"Were  levied,  was  drawn  in  question  by  the 
plaimiffs  In  error,  and  was  decided  by  that 
court  in  favor  of  the  vnlidliy  nnd  coMstitution- 
ality  of  such  act":,  the  pleadings  in  the  case,  as 
"Well  as  Uic  decreL*  ron» plained  of,  establish  be- 
yond  doulit  that  the  question  pre^^ented  was 
one  clearly  Federal  in  its  character  sucli  as  this 
court  has  a  ri'rht  to  review.  The  urounds 
upr»n  which  the  supreme  court  of  the  state 
Li'Id  tliat  the  ct'iitrjui.  claimed  by  the  railroad 
cojnpriny  unilcr  the  11th  '^((•lion  of  its  charter, 
wa-i  iM\:i!'id.  in  no  wmv  idTtcis  the  Jurisdiction 


Van  Ahtgne,  31  3Iich.  78.  18  Am.  Rep.  156; 
Boone,  Corp.  §  12.». 

In  tiie  present  case  it  appears  that  tlie  mnTl* 
mum  capiiHl  slock  authorized  bv  the  clonter 
was  $10,000,000.  and  that  the  stork  actually  is- 
sued  by  the  company,  at  various  times  during 
the  construction  of  the  roa<i.  and  outstandipc:, 
amounted  to  the  sum  of  $5  820,600.  wln<li, 
together  with  the  company's  bondtd  indelved- 
ness,  fairly  represented  tlie  cost  of  liuilding 
and  compleiinir  the  toad.  The  amount  of 
stock  being  fixed,  it  was  a  matter  of  nu*re  cal- 
culation as  to  when  the  proflis  from  net  earn- 
ings would  be  sulllcient  to  meet  the  designated 
dividend. 

Again,  dividends  can  be  rightfully  paid 
only  out  of  profits.  Corporations  arc  h'aW*'  lo 
lie  enjoined  l)y  shareliolders  or  ♦credit-  (4J>7 
ors  from  making  a  distribution  individend^nf 
its  capital.  Taylor,  Priv.  Corp.  g  505,  and  au- 
thoiiiifs  cited. 

The  term  *'profifs."  out  of  which  dividends 
alone  can  propt-rly  he  declared,  denotes  what 
remains  after  ilefrnying  every  expense,  inclii-l- 
ine  loans  falling  due,  an  well  a*<  the  int  n  si  on 
suth  loans.  Corryv,  LondondeiTy  Jt  E,  R.  Co, 
2\}  Beav.  268. 

The  net  earnings  of  corporations  out  of 
winch  proflfs  arc  distributable  in  dividends 
are  thu-i  di'finrd  in  St.  John  v.  Erie  R  Co,  10 
Blatchf.  279:  "Net  earnings  are  properly  the 
gross  receipts  less  the  expenses  of  op«;ratiiig 
the  road  to  earn  s»ich  receipts.  Inter»-^f  on 
deb^s  is  paid  out  of  what  thus  r«mt-2i< — hat 
i^,  out  of  th«  net  earniniis.     M  my  other  liabil- 


of  this  court.  Tlw  1<  ual  c'.\i>t«'tire  of  the  con- !  iiies  are  paid  out  of  tiie  lu-t  « .:niin!:8.  Wlmu 
lr;ir.t  itself,  and  \\<  proper  construction,  is  j  all  liabiiiiies  are  |>aid,  eitlier  out  of  the  i:i.'«s 
iierc^'atilv  involvid  in  tlie  qur>tion  of  the  '  r' •('pJ?  or  out  of  the  net  earnings,  the  retnalu- 
alltgcd  impairmenl  of  the  obiigutious  there- 1  dei  is  the  profit  of  the  shareholdL-rs,  to  go 
of 

T»  appear*  from  the  decree  of  the  snpn*me 
4t)Hj  ei.iirtof  lh«j  *fflai<' thut  the  exemption 
cI:i'*-<-  relied  on  In*  the  plniniifTs  in  error  was 
lj«,'Itl  to b'v!  invalid  on  two  L:r«'und>:  First,  that  it 
wa>'in  conllif't  wih  se-  tion2«s,  ait  <1  2  for  the 
f»t  ih- rnnsiiiiitinu  of  \^'M\  and,  second,  it  wa^ 
inv'ili.l  and  unenfore<ab!e  for  vnirueiiess  and 
iineer.aiiity,  because  it  did  not  appear  froju 
th"  clau-c,  or  otherwise  in  the  charter.  \\\Hn\ 
w  tat  tile  diviiienfis  \v<re  to  l)e  det  lir« d.  in.i^ 


toward  dividends,  wliich,  in  that  way,  are 
paid  out  <»f  ti«e  net  earnincs."  This  case  was 
iitn.nw.l  by  this  court,  89  U.  8.  22  Wall.  136 
[22:74;] 

In  .^.  /r  York.  L.  E.  d  W.  R.  Co.  v.  Kiehtls, 
11!>  U.  J^.  296.  n08  [30:^0*],  80S],  the  8im''ir«*n- 
end  rule  that  shareiioidcrs  are  entitled  oidv  to 
div'uieniU  out  of  the  net  earnings  derived  fr  iin 
the  operations  of  the  company  is  naMirnu'd. 

It  must  be  assumed   that   the  legi>laiuie  of 

Tennes^cf  usikI  tlie  trrm  "dividends,"  in  the 

in  K'h  as  tiiere  was  no  amount  or  limit  of  capi  I  extMnptiou  clause  under  consideration,  in  the 


ttl  sSoek  lixed  in  tiic  charU-r.  and  no  means 
pr»viilcd  for  either  fixing  the  same  or  for  us- 
Cei  I  Mining  the  dividei.fis  ihercon. 

This  lust  irround  on  nldth  the  court  rested 
its  jinignjent  is  ma»rifesily  unsound,  for  the 
cl  iKse  III  (ju,  stion,  tha*  •*  no  tax  shall  ever  be 
1  »id  on  said  road  or  its  fixtun-s  which  will  re- 
d we  the  (lividefnls  below  eiglit  per  cenl,"i*< 
cle  »i  ly  not  so  incap  ible  of  any  reasonable  con- 
struetion  as  to  be  void.  On  the  contrary,  its 
terms  are  plain  and  unambiguous.  Theonly 
matter  invcdving  construction  or  interpreta 
th)n  is  the  meaning  to  be  attached  to  the  term 
"dividend."  It  admits  of  no  question  that 
the  word  *' dividend"  mentione<l  therein  has 
reference  to  dividends  on  the  capital  stock  of 
the  company  held  and  owned  by  its  share- 
holders. The  term  ''dividend"  in  its  techni- 
cal as  well  as  in  its  ordinary  acceptation  means 
that  portion  of  its  profits  which  the  corpora- 
tion, by  its  directory,  sets  apart  for  ratable 
division  among  its  shareholders.     I/tckhart  v. 

loSU.S.  U.S.,  Book  88.  50 


general  sense  indicated,  and  had  reference  to 
that  porti-m  of  the  net  earnings  of  the  coin- 
p.iny  which  legitimately  constituted  pnifiti 
and  could  be  rightfully  apportioned  or  dis- 
trilnited  among  shareholders.  There  is  no 
iliti:<uliy  in  aseertaining  the  amount  of  sueb 
t)rorns  in  any  year,  and  the  stock  actually  ta- 
bued being  tixe«l  it  is  hard  to  understand  how 
it  could  be  held  that  the  exemption  clause  waa 
voitl  and  unenforceable  for  want  of  certainty. 
The  law  regards  that  as  certain  which  is  ca- 
pable of  being  ascertained  and  definitely  fixed. 
The  state  cannot  complain  that  no  method  hat 
lieen  provided  for  ascertaining  the  amount  of 
profits  applicable  to  the  payment  of  the  desig- 
nated dividends.  That  Is  a  matter  purely  of 
administration,  which  does  not  toucii  in  any 
way  the  validity  of  the  contract  eiubodied  in 
the  exemption  clause. 

*It  is  stated  on  behalf  of  the  defend-  [408 
ants  in  error  that  the  company  earned  for  ilie 
rears  in  question  profits  more  than  sufilcitut  to 
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pay  eight  per  cent  dividcDds,  if  the  iuterest  on 
its  botidcd  iDdebtcdness  was  not  cliurgeable 
aj^alnst  the  earDings.  This  point  was  not  passed 
upon  by  the  court  below,  and,  if  the  fact 
be  as  stated,  it  could  not  avail  the  defendnnts 
in  error,  for  tlie  payment  of  the  aunualiy  ac* 
cruinj^  interest  on  the  bonded  debt  of  ihe  rail- 
road company  was  a  proper  charge  against 
the  net  euruings,  to  be  paid  before  dividends 
could  be  declared  thereon.  Mr.  JuMce  Brad- 
lev,  in  Union  P'tc.  R.  Co.  v.  United  ^tnte^^ 
9&  U.  8.  422  [25:2*<81.  declared  tliat  interest  on 
the  bonded  indebte<i:iess  of  the  company,  like 
01  her  current  expenses,  was  payable  out  of 
tht'  net  earnings  before  dividends  could  be 
di-tributed  to  the  stockholders. 

Ill  Diff^nt  it  M.  L.  n  Co.  V.  Belfast,  77  Me. 
44.5.  it  was  dircc'Jy  adjtidircd  that  the  interest 
on  the  bonded  debt  is  payable  out  of  the  net 
esndngs  before  dividends  can  properly  be  de- 
clared. 

In  Corry  v.  Londonderry  <fc  E.  R.  Co.  29 
Beav.  263,  272,  274,  Sir  John  Romilly.  Mazier 
of  tlie  R>lls,  in  discussing  tliis  subject,  while 
admitting  that  the  funded  indebtedness  of  a 
corporation  was  not  properly  payable  out  of 
profits  before  there  could  be  a  division  there- 
of, held  that  any  and  all  debts  which  had  been 
incurred,  and  which  were  due  from  the  com- 
pany and  ought  to  have  been  paid,  and  would 
hare  been  paid  al  the  time  had  the  corpora 
tion  possessed  the  necessary  funds  for  that 
purpose,  constituted  proper  deductions  from 
the  earnings  before  the  profits  properly  dis- 
tributable could  be  ascertained. 

The  further  claim  is  made  in  the  brief,  al- 
though not  insisted  upon  in  argument,  that  if 
the  earnings  of  the  company  were  insufficient 
upf>n  which  to  declare  a  dividend,  the  exemp- 
tion clause  had  no  operation,  because  there 
would  be  DO  reductions  of  dividends.  In  oth- 
er words,  that  the  property  of  the  company 
was  taxable  during  all  the  years  that  it  could 
not  declare  any  dividend.  This  suggestion 
is  wanting  in  plausibility  and  needs  no  fur- 
thr^r  consideration,  for  if  the  exemption  clause 
499]  has  any  meaning,  purpose,  or*validity 
whatever  this  theory  would  utterly  destroy  it, 
as  the  company  would  be  taxable  when  it  made 
DO  profits,  and  get  the  benefit  of  the  exemp 
tion  only  when  profits  to  a  certain  amount 
were  realized. 

We  come  next  to  the  consideration  of  the 
other  ground  on  which  the  supreme  court 
based  its  decree.  In  reaching  its  conclusion 
that  the  eight  per  cent  dividend  clause  of  the 
company's  charter  violated  that  portion  of  sec 
tion  28,  article  2,  of  the  state  constitution  of 
1834,  which  provides :  ''All  property  shall  be 
taxed  according  to  its  value,  that  value  to  be 
ascertained  in  such  manner  as  the  legislature 
shall  direct,  so  that  the  same  .shall  be  equal 
and  uniform  throughout  the  state.  No  one 
species  of  property  from  which  a  tax  may  be 
collected  shall  be  taxed  higher  than  any  other 
species  of  property  of  equal  value,"  the  su- 
preme court  of  Tennessee  gave  no  eflfect  to 
that  clau<>e  of  the  charter  as  an  exemption,  ei 
ther  fixed,  conditional,  or  contingent,  but  pro- 
ceeded upon  the  theory  that  the  properly  of 
the  railroad  company  became  absolutely  liable 
to  taxation  on  and  after  April  22,  18S0,  at  the 
expiration  of  the  twenty-five  years  from  the 
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completion  of  the  road,  without  regard  to  the 
state  of  the  company's  earnings,  or  its  capaci- 
ty to  pay  dividends  in  any  iimount.  The  con- 
struction thus  placed  upon  section  11  of  the 
charter  practically  assumed  the  main  question 
of  controversy  involved  in  the  case. 

It  is  concecfed  by  counsel  for  defendants  In 
error,  as  is  well  settled  by  the  divisions  of  the 
supreme  court  of  Tennessee  and  of  this  court, 
that  the  legislature  of  Tennessee  had  the  pow- 
er and  authority,  under  the  state  constitution 
of  1834,  to  grant  to  corporations,  created  by 
it,  exemption  from  taxation;  that  such  ex 
emptiou  might  confer  either  total  or  partial 
immunity  from  taxation,  and  extend  for  any 
length  of  time  the  legislature  might  df^em 
proper.  Amongst  the  authorities  establishing 
this  general  proposition  are  the  following : 
Kt\r.,ivaie  &  0.  II  Co.  V.  Ili^ks,  9  Baxt.  44a ; 
St>ite  V.  Butler,  13  Lea,  400,  80  Tenn.  614;  Uni- 
rernty  of  the  South  v.  Skidmore,  87  Tenn.  156; 
MemphiH  v.  Union  ift  P.  Rtnk.  91  Tenn.  546; 
^Memphis  v.  Memphis  City  Bank,  91  [500 
Tenn  577:  Fttninf/fonv.  Tennessee,  95  U.  S.  679 
[24 :5.*)8] :  7V;/^(?/^  C'luityv.  Roqers LoeomotiteS 
Mach.  Works,  103  U.  S.  523  [26:  340];  Bunk  of 
Commerce  v.  Tennesf^ee,  104  U.  S.  493  [^26:810]. 

It  is  also  established  by  the  decisions  of 
Tennessee,  as  counsel  for  defendants  in  error 
properly  admit,  that  there  was  no  imperative 
constitutional  requirement  upon  the  legisla- 
ture to  tax  all  property.  The  first  paragraph 
of  section  28,  article  2,  of  the  constitution  of 
1834  provided  that  "all  lands  liable  to  taxa- 
tion, held  by  deed,  grant,  or  entry,  town  lots, 
bank  stock,  staves  between  the  ages  of  twelve 
and  fifty  years,  and  such  other  property  as  the 
legislature  may  from  time  to  time  deem  ex- 
pedient, shall  be  taxable."  This  provisicm.  as 
held  in  Knoxville  dt  0.  R  Co.  v.  HickM,  9  Baxt. 
448,  449,  did  nr)t  make  it  the  duty  of  the  legi« 
lature  to  tax  all  property,  but  left  it  discre- 
tionary with  that  body  to  tax.  or  to  omit  to 
tax,  that  is  to  exempt,  as  it  might  deem  expe- 
dient. This  provision  meant  only  that  when 
a  tax  was  imposed  it  mu^t  be  upon  the  value 
of  the  property,  ascertained  by  some  uniform 
rule. 

It  being  settled  that  there  was  no  require- 
ment of  the  constitution  that  all  property 
should  be  taxed,  and  that  the  legislature  of 
Tennessee,  under  the  constitution  of  1834. 
had  the  power  to  grant  exemption  from 
taxation  in  charters  of  incorporations,  and 
that  such  char'ers,  after  acceptance,  be 
came  binding  and  irrevocable  contracts,  the 
real  controversy  in  the  present  case,  while 
extremely  important  in  its  consequences  to 
both  the  state  and  the  railroad  company,  lies 
within  a  very  narrow  compass,  and  turns  up- 
on the  proper  construction  of  the  last  clause 
of  section  11  of  the  charter,  which  provides 
that  "no  tax  shall  ever  be  laid  on  sai(f  road  or 
its  fixtures  which  will  reduce  the  dividends 
below  eight  per  cent." 

Does  this  clause  constitute  an  immunity. 
fixed,  special,  conditional,  or  coniiugeot, 
from  taxation  ? 

It  is  undoubtedly  a  part  of  the  contract  of 
exemption  from  taxation  contained  in  the  elev- 
enth section  of  the  charter,  and  as  such  the 
corporation  is  entitled  to  the  benefit  thereof. 
The  meaning  and  intent  of  the  provii»ioa  wss 
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clearly  a  stipulafion  on  the  part  of  the  legl^la 
ture  10  forego  the  exertion  of  ita  taxing  power 
to  the  extent  of  allowing  the  corporation  to  pay 
ft01]*its  shareliolilors  eight  per  cent  divideruls 
fnun  the  not  enrniiigs  of  llie  company.  The 
manifist  object  of  the  clause  was  to  invite  and 
cncourace  '.he  invcsinicnl  of  private  capital  in 
the  enterprise  of  building  the  road.  By  the 
previous  clauses  of  the  section  the  capital 
stock  was  C'Xiinpt  from  taxation  forever,  and 
the  road,  wiih  all  its  fixtures  and  franciiiscs, 
was  exempt  for  ilie  perio.l  of  twenty-live  yi'iirs 
from  its  coniph'iif^n.  Tliesc  exemptions  wore 
pnm;;rily  for  the  benetit  of  the  corporation. 
The  Fhares  of  stork  were  sut>jert  to  tuxatiim 
again^it  the  ownirs  or  hoMcr<  thereof,  and 
this  last  clause  was  » l<"rly  intrndod  for  their 
benetit  to  the  extent  of  sec-urir.  j.  as  far  as  an 
immunity  from  taxr.tion  wouM  do  so,  any  re- 
duction of  dividends  on  their  stock  below 
eiglit  per  cent  per  anuum. 

The  constitutional  power  to  grunt  exemj) 
tion,  wholly  or  partially,  and  for  fixed  or  in- 
dcHnitc  periods,  necessarily  includes  the  pow- 
er to  exempt  upon  conditions  or  contingencies 
which  are  to  happen  In  the  future.  To  hold 
that  an  exemption  is  good  f«)r  a  term  of  years, 
and  is  not  good  if  made  to  depend  upon  a 
plain  contingency  by  wliich  it  may  take  effect 
m  some  years  and  not  in  others,  is,  as  counsel 
for  the  plaintiffs  in  error  justly  insist,  a  distinc- 
tion neither  sound  in  principle  nor  supported 
by  authority. 

The  intent  and  purpose  of  the  clause  in  ques- 
tion are  clear,  not  only  from  its  language,  but 
from  the  history  and  circumstances  preceding 
and  surrounding  the  grant  of  the  charter. 
The  state  constitution  of  1884  declared  that  a 
well  regulated  system  of  internal  improvement 
ebould  be  encouraged.  The  incorporating  act 
recited  that  "it  is  deemed  a  matter  of  vital 
Importance  to  this  state  that  a  direct  communi- 
cation by  railroad  to  the  Oulf  of  Mexico  be 
establl'^hed."  The  state  was  practically  with- 
out railroad  facilities  and  needed  a  line  of 
transportation  extending  through  the  interior 
of  its  western  division,  and  connecting  it  with 
the  Gulf  of  Mexico  on  the  south  and  the  Mis- 
aissippi  river  and  its  tributaries  on  the  north. 
Its  special  interest  in  the  road  in  question  was 
manifested  by  the  third  section  of  the  charter, 
which,  "required  the  company  to  open  books 
for  the  8ul>scrlption  of  shares  in  the  capital 
Rfock  of  the  company  in  the  state  of  Tennessee, 
602]  *so  as  to  afford  citizens  of  the  state  an 
opportunity  to  take  stock  to  the  amount  of 
one  fourth  of  the  capital  of  the  company;" 
and  to  induce  its  own  citizens,  as  well  as  out- 
side capitalists,  to  invest  and  risk  their  money 
in  the  enterprise,  more  or  less  hazardous,  was 
the  manifest  object  of  the  exemption  contained 
in  section  11  of  the  railroad  company's 
charter,  the  latter  clause  of  which  was  espe- 
cially designed  to  secure  or  to  give  an  assurance 
of  a  rea'ionablc  return  to  the  parlies  taking 
the  stock  of  the  company  by  postpcming  the 
taxing  power  of  the  state  to  ihe  payment  of  the 
designaied  dividends. 

In  Pr/'i*tfm  v.  Drotrder,  14  U.  8.  1  Wheat. 
120  [4:51],  it  was  said  that  in  the  construction 
of  the  statutory  laws  of  a  state  it  is  frequently 
nece>sary  to  recur  to  the  history  and  situation 
of  the  country  in  order  to  ascertain  the  reason, 
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as  well  .is  the  meaning,  of  many  of  the  pro- 
visions in  them.  The  same  ireneral  rule  is 
sUted  in  United  Sfafen  v.  rnlon  Pae.  R.  Co, 
91  U.  S.  78.  80,  81  [•in:?-24.^t>01.  and  in  Piatt  v. 
Union  Pac.  R  Co.  ivj  U.  S.  48,  CI  r'-»i424.429], 
where  it  was  apiilied  in  construing  certain 
sections  of  the  Act  of  Conyress  approved 
July  1. 1.^02.  incorporating  anil  granting  lands 
to  th*^  Union  Pariiic  Railroatl  Company.  So 
in  Wino.^f  if'  St.  P.  R.  Co.  v.  Bm-ucu,  113  U.  S. 
618  [28:11(19]. 

Lcirislutive  contracts,  especially,  should  be 
rend  in  the  light  of  the  j)ublic  policy  cn- 
tert;ii!»ed,  and  the  purposes  sought  to  be  ac- 
compll-lu'd  at  the  time  they  were  nride,  raiher 
than  at  a  later  period  when  different  ideas  and 
theories  may  prevail.  In  Pfntt  v.  Union  Pac, 
/?.  Co,  Mr.  J'l'^tice  Strong  expresses  this  prop- 
osition as  follows:  "  There  is  always  atendeu- 
cv  to  con«'lrue  statutes  in  the  liijKl  in  which 
they  appear  when  tlie  construction  is  given. 
It  is  easy  to  be  wise  after  we  see  the  results  of 
experience.  .  .  .  But  in  endeavoring  to  as 
certain  what  the  Congress  of  1862  intended, 
we  must,  as  far  as  pos>iblc,  place  ourselves  in 
the  light  that  Congre.<«s  enjoyed;  look  at  things 
as  they  appeared  to  it.  and  discover  its  pur- 
pose from  the  language  used  in  conoeciiou 
with  the  attending  circumstances.** 

In  the  present  ca^^e  we  are  clearly  of  opinion 
both  from  the  surrounding  circumstances  and 
the  language  of  the  charier  ♦contract,  [503 
that  an  exemption  from  taxation  wAs  intended 
to  be  granted  by  the  clause  under  considera- 
tion, to  the  extent  and  for  the  purposes  stated. 

Counsel  for  the  state  contend  that  this 
clause,  although  it  fixes  oo  valuation  or  rate 
of  taxation,  is  yet  a  special  and  discriminating 
rule  for  the  taxation  of  the  company's  properly, 
and  it  is  sought  by  this  designation  to  escape 
the  legal  effect  and  operation  of  the  provision, 
but  the  difficulty  in  the  way  of  this  contention 
is  that  the  power  of  exemption  would  embrace 
a  charter  contract  which  made  a  special  and 
discriminating  rate  of  taxation.  The  state, 
under  the  power  of  absolute  exemption,  could 
include  in  a  charter  contract  a  provision  that 
the  properly  of  the  corporation  should  be  only 
liable  for  one  half  the  current  rate  of  taxation 
levied  by  the  state  during  any  year,  or  it  could 
constitutionally  provide  by  the  charter  that  the 
corporate  porperty  should  lie  assessed  at  onlj' 
one  half  of  its  value.  The  legislative  power  to 
make  such  terras,  especially  in  charters  of 
corporations,  cannot  be  doubted.  They  would 
be  clearly  included  in  the  general  power  to 
grant  absolute  exemptions. 

Again,  the  distinction  sought  to  be  made  be- 
tween an  exemption  or  immunity,  and  a  special 
and  discriminating  rule  of  taxation,  as  applied 
to  charters,  is  wholly  unsupported  by  the  au- 
thorities. On  the  conlrar}'.  the  decivitms  of  tlie 
supreme  court  of  Tennessee  and  of  this  court 
hav(»  ignored  any  such  distincti<in,  and  have 
uniformly  given  effect  to  charter  provisions 
which  made  special  and  discriminating  rates 
I  of  taxation. 

Thus  in  Rohi^jh  <5  G,  R.  Co.  v.  Reid, 
80  U.  S.  13  Wall.  *^.>y  [20:570],  the  properly 
of  the  conjpMiiy  was  exempted  for  a  teim  of 
years,  after  the  expiration  of  which  the  legi.*?- 
lature  was  at  lilKTiy  to  tax  inilividu.il  shares 
iof  the  stockhohlers   whenever  their  annual 
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proAt  excecfled  el^ht  per  cent,  provided  that 
the  tax  did  not  exr^ed  twenty  dve  cents  per 
share  per  aniitim.  Tlie  pleadini^s  in  the  cuse 
showed  that  the  annual  proflts  on  the  shares 
never  reached  eii^bi  per  cent,  and  it  was  held 
that  they  were  not  f>iihjert  to  any  tax. 

In  FuiTington  v,  Tenne»sfe,  95  U.  S.  681  [24: 
55H]  the  charter  of  the  company  contained  this 
504]  provisinn:  **That  said  'company  shall 
pay  to  the  state  an  annual  tax  of  one  half  of 
one  per  cent  on  each  share  of  the  capital 
stock  suhscribed  which  shall  be  in  lieu  of 
all  other  taxe?." 

In  KnoxcULe  db  0.  R,  Co,  ▼.  Hicks,  9  Baxt. 
445.  the  charter  granted  in  1850  contained  the 
followint^  exemption:  •Sec.  83.  Beit  enacted, 
that  tbc  capital  stock  of  thesaid  compiiny,  the 
dividends  thereon,  and  the  nmd  and  tixturcs. 
depots,  workshops,  warehouses,  and  vehicles 
of  transportation  belon<^ing  to  the  said  com- 
pany, shall  be  forever  exempt  from  taxation; 
an.l  it  f^hall  not  be  lawful  for  the  state  or  any 
corporate  or  municipal  police  or  other  author- 
ity thereof,  or  of  any  town,  city,  or  district 
thereof,  to  impose  any  tax  upon  such  stock  or 
dividends,  property  or  estate:  Provided,  the 
stock  or  dividends,  when  the  said  dividen«ls 
shall  exceed  the  le^al  interest  of  the  state,  shall 
be  suhject  to  taxation  by  the  state  iu  common 
with  and  at  the  same  rate  as  money  and  in- 
terest, but  DO  tax  shall  be  imposed  so  as  to 
reduce  the  part  of  the  dividends  to  be  received 
by  the  stockholders  below  the  legal  iuleresl 
of  the  Slate." 

In  ^Shite  V.  Buthr,  13  Lea,  400.  the  provision 
was  that  "the said  company  shall  pay  an  annual 
tax  of  one  half  of  one  per  cent  on  each  share 
of  capital  stork  .>ul)H(rib«  fl.  which  shall  be  in 
lieu  of  all  other  taxes."  In  Sate  v.  Butkr^  ao 
Tenn.  017,  there  was  the  same  excmpliou  as 
in  the  foimercasc. 

So  in  Metuhhifiv.  Union  &  P.  Dnid\  91  T«'nn. 
54S,  the  exenip'itm  clau'^e  was  "that  said  cum 
puny  should  pay  to  the  state  an  annual  tux  of 
one  half  of  one  per  cent  on  each  share  of  sioek 
sub^-rnbed.  whirli  shall  he  In  lietj  of  all  other 
taxes;"  and  in  Mitnph''s  v.  yf^mphiA  Off/  li'ink^ 
91  Tenn.  577,  decided  in  189-2,  the  exiinpiion 
in  the  charitr  was  as  follow^:  "Be  it  lurtlnr 
enaclefl.  there  shall  be  levied  a  state  tax  of  one 
half  of  one  per  cent  ujmn  the  amount  of  the 
capital  stock  aclu  illy  paid  iu,  to  be  colleeted 
in  the  same  way  and'  a:  the  same  lime  asotht  r 
tax<*8  are  by  law  collected,  and  which  shall  be 
in  lieu  of  all  other  taxes  and  assessment^." 

In  each  of  the  foreiroing  ca-es  there  was  a 
speriRl  and  di«criminatinir  rateof  taxaii-  n  hxetl 
605] hy  the  re-peclive  charters.  ♦That  fact, 
however,  did  not  in  any  way  aCFect  the  re^iiiil 
or  impair  the  legislative  power  to  grant  the 
£xen)p'ion.  In  the  last  of  the  above  cases  the 
exemption  clause  provides  in  express  term< 
that  there  should  be  levied  a  state  tax  of  a 
certain  per  cent  upon  the  capital  stock  paid  in, 
which  was  to  be  collected  in  the  same  way  and 
at  the  same  time  as  other  taxes  are  by  law 
collected.  This  was  a  special  and  discriminat 
Jnir  rule  of  taxation  for  this  company;  yet  it 
was  held  by  the  supreme  court  cf  Tennes-ee 
lo  be  **a  contract  whose  obligation  may  not  be 
violated  by  subsequent  revenue  laws  oV  other- 
wise." 

These  cases  meet  the  distiactioo  which   is 
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attempted  to  be  made  hotwepn  an  exempt  ion 
and  a  special  and  discrimitmiint:  tWv  of  lux- 
ation. There  is  no  foundation  «'or  tlie  position 
that  they  were  exempliona  or  inununiiies  from 
taxation,  while  the  provision  in  the  present 
case  is  something  dilterent,  which  coun-ei  for 
defendants  in  error  choose  to  designate  as  a 
special  or  discriminating  rule  of  taxation. 
Names  and  designations  do  not  change  the 
character  of  the  provision  In  question. 

The  charter  granted  the  Mobilo  &  Ohio 
Railroad  Company  in  the  state  of  Mississippi, 
almost  concurrently  with  its  Tennes^^ee  and 
Alabama  charters,  extended  the  period  of  ex- 
emption until  the  company  was  p^iying  an  in- 
terest of  eitfht  per  cent  per  annum  on  its  rowi. 
The  attempt  to  tax  it  before  it  had  paid  any 
in'erest  on  its  cost  was  held  to  be  invalid,  the 
supreme  court  saving  in  Mobile  d'  0.  R.  Ok  v. 
M'^^e^ey,  50  M 1  .s«.  1 2!) :  ' '  We  t  li  i  n  k  t  he  I  a  ti  lh  n  ire 
of  llie  section  su={eptibleof  noother  construc- 
tion than  that  thcc«>rporalion  is  to  bi'ex**!nptod 
from  all  taxation  tintil  liv  its  earninu:s  ii  shrill 
pay  an  annual  interest  of  eight  per  cent  upon 
that  portion  of  its  road  souslit  to  bo  taxed, 
after  which  p«»riod  its  road  shall  be  subject  lo 
taxation  at  the  rate  percent  that  lands  are  taxed 
by  the  general  revenue  laws  of  the  state  tnen 
in  force.  If  the  lanL^'iaire  emplovfil  seerai 
awkward,  it  is  nr-t  for  u««,by  verb  d  refinement, 
to  strip  it  of  i«s  manifest  meaniiiiiu.'id  inten- 
tion. .  .  .  The  cl.iim  of  exemption  can  only 
be  successfully  met  inthisce^e,  so  far  h<  the 
point  now  under  *{onsiih  ration  is  con-[50(S 
cerned.  bv  answer  ai:«l  j>roui  sliowiuL'  tliat.  in 
ptiint  of /act,  the  carninL's  of  that  p.-rtion  of 
the  ro  id  loca'ed  in  M  >-i^^lppi  have  b«-i«?i  suf- 
ficient lopa\*  an  annual  iniere?t  of  civ:ht  per 
cent  np  )n  the  capital  expended  in  the  cuu- 
stf'uction  then-nf. " 

We  do  lot  d(  I  m  1?  nece««^nrv  to  consider  the 
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further  point  urijrfi  ^y  counsel  for  d«.lcndiii'.% 
in  error  tint  liie  rxemptiiMi  cl.tuse  ii^.  «;w'>;i«»n 
is  in  contli't  with  the  14ih  Amenduiei.'  of 
the  Con<tttiiiou  of  the  L'nite-1  St.i'.es.  Thai 
amendment  coiifcrrcl  no  new  Mid  lidi-i'  :•  il 
riirhts,  but  only  extended  the  \>r  •'••  ri-.n  <it  :he 
Fedt  ral  C»>ns'itMiior.  ov«  r  ri^!i!>  •»!  Me  HIm-tiv, 
.■•nd  pri'pcrty  thui  previoi.slv  «x{-t"«l  ui.-I<i  ;•!! 
state  coiistiiutions.  The  l'«  nwil  i»l)i«(  i  nnd 
pwrp'so  of  the  amendment  i<  ^ft  out  in  /*»  "*j* 
(inp  /?.  Co.  V.  I\u>fsf,lr.nii,  \VA  V  S  -JIm 
f8i:s00]  'AvA  ll':n-  In^.  Co.  V.  MiC  Y"  /:.  ]:A 
U.  S.  tJU?  1:J8:1U;J2],  and  need  nut  be  a^'uiu 
gone  over. 

I.i  dealing-  with  an  exemption  from  taxation, 
like  that  u'lder  consjtleration,  good  faith  is 
rcq  lired  on  the  part  of  both  parlies  to  the  con- 
tract. While  the  slate  may  not  iujpuir  or 
r<'<*trict  its  operation,  neither  may  the  railroad 
company  enlarge  it  at  will  an«l  without  limita- 
tion. It  is  not  sliown  that  the  railroad  com- 
pany has  made  any  imprr»per  or  tict'ii  .us 
increase,  eiiher  of  its  capital  slock  or  of  its 
bonded  indelnedness.  Ou  the  contrary,  the 
proof  establishes  that  the  par  value  of  the 
'3.*io6  shares  of  capital  stock  outstanding  was 
rralized  therefor,  dollar  for  dollar,  and  this 
amount  of  capital  stock,  together  with  the 
exislinir  bonded  indebtedness  of  the  companv, 
represents  the  coat  of  con>»ructing  and  equip- 
piuiT  the  railroad.  Thelegi>luture.  in  granlia:; 
the  exemption  in  question,  doubtless  had  in 

153  r.s. 


1803. 


Mobile  &  Ouio  K.  Co.  T.  State  ov  TkHiitibbSKB. 


60^-509 


ront«>mplfttfon  the  cost  of  the  enternrise.  and 
may  bave  intended  llie immunity  frr)m  tax«tion 
to  be  estimated  on  that  ba^is,  in  in  the  Miss- 
issippi charter. 

But  however  this  nmy  be,  in  sustaining  the 
▼nlidily  of  the  exemption  in  the  present  rase 
we  do  not  mean  to  be  understood  as  holdin«? 
that  the  railroad  company  has  Ihe  right  in  iis 
discretion,  h«*reafter,  !oi8««uo  additional  capital 
stork,  or  to  incrc?iso  its  bonded  indcbiedness, 
IS07]cven  for  lciTiiimale*purpo*»es,  and  have 
the  same  tHkcn  into  considcraiion  upon  tli(? 
que>iinn  of  its  liability  for  taxation  uixhr  the 
eiirht  per  cent  dividend  clatise  of  the  charter. 

Our  conclusion  upon  the  whole  case,  which 
has  received  careful  consiticratlon,  is  that  the 
dicree  of  tlie  supreme  court  of  ilie  stale  <lr- 
chiTJug  the  exemj)ti<>n  clause  of  theconipJin\*s 
cl»:irttT  void,  ami  hoMini^  the  statutes  of  the 
state,  under  which  the  taxes  sougi»t  to  be  ci»l 
lected  were  levied,  to  be  valid  and  cotibtitu- 
tional.  was  erroneous. 

Judgincnt  rt versed  tind  ea»/'ff  remanded  to  the 
»fipre/ue  court  of  the  state  of  IVnnexx'e  for  fur 
(her  proceedings  not  incoiinisfent  uith  thin  opin- 
ion. 

Mr.  Chief  Jwdiee  Fuller,  with  whom  con- 
cur re(i  Mr.  J II  (it  ice  Gray,  Mr.  Juxtiee 
Brewer,  and  Mr.  Justice  Shiras,  disnent- 
ing  : 

In  my  opinion,  the  judgment  of  the  supreme 
court  of  Teniicy^sce  sliojild  be  allirnied.  It  is 
w<ll  Miilcii  that  the  taxing  power  of  a  state 
en  not  properly  Ik*  held  to  have  been  relin- 
qii'shfd  in  any  instance,  unless  the  deliherute 
purpose  r»f  tlie  state  to  that  elTect  cle;irly  ap- 
pears. Exemption  therefrom  is  in  derogation 
of  the  sovereign  authority  and  of  common 
right,  and,  therefore,  not  to  be  extended  be- 
yonci  the  exact  and  express  requirements  of 
the  grant,  construed  strict iatiiyniju lis.  An  ex 
eniptiou  is  claimed  in  this  case  under  the 
eh'veiith  seetion  of  the  company's  charter  from 
the  s;ate  of  Tennessee,  which  reads  :  **  That 
the  capital  stock  of  said  company  shall  be  for- 
ever ex<uipi  from  taxation,  and  the  roa<l,  with 
all  its  fixtures  and  appurtenanees.  including 
■hopg,  warehouses,  and  vehicles  of  tran^porta- 
thtn.  sh;ill  l>e  exempt  from  taxation  for  tlie 
period  of  twen  I  jtive  years  from  the  comple- 
tion of  the  road,  and  no  tax  shall  ever  he  laid 
on  said  road  or  its  fixtures  wldch  will  reduce 
the  dividends  l)elow  eight  per  cent."  The 
r»*a»»onable  meaning  of  this  section  seems  to  me 
plainly  to  he  that  the  capital  stock  is  exempted 
forever, and  the  road,  its  tixuires,  etc.,  for  twen- 
ty tiv*«  years  fn)m  the  completion  of  the  rf>Hd, 
I508J  after  which  the  exemption  *has  spent 
itH  tnree,  and  the  road,  tixiures,  etc.,  liecome 
taxable,  but  the  taxation  must  be  po  laid  as 
not  to  reduce  the  dividends  l>eIow  eight  per 
cent.  The  cloving  wiirds  prescribe  a  rule  of 
taxation,  and  do  not  operate  to  coniinue  an 
ex«MnpMon  which  has  expired  by  tlie  express 
t^THis  or  the  grant.     Whul  i£  forbidden  in  the 
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laying  of  a  tax  in  such  wanner  as  will  pro- 
duce a  particular  result.  If  this  be  not  clear, 
as  1  think  it  is,  yei  any  other  construction  is 
certainly  not  so,  and  doubt  is  fatal  to  the 
clnim. 

If  the  exemption  exists  as  insisted,  then  the 
capital  stock  is  free  from  taxation  forever, 
and  the  road  and  its  properly  is  likewise  free 
until,  after  de<iucting  from  its  earnings  all 
expenses,  fixed  charges  (which  include  in- 
terest on  all  its  bonded  debt)  and  eight  per 
cent  upon  its  cn])ilal  stock,  there  remains  a 
surplus  sufticieni  to  pay  all  the  taxes  on  its 
property  according  to  the  current  rate.  l\y 
the  company's  Alabama  charter  it  was  pro- 
vided that  tde  capital  sto(  k  should  not  exceed 
ten  millions;  the  Mis'*issippi  act  set  forth  that 
act  in  full  ;  the  Tennessee  act  proviiled  that 
the  citi/ens  of  that  state  might  sttbscribe  to 
the  amount  of  one  fourth  of  the  capital.  So 
far  as  the  11th  section  is  concerned,  the 
amount  of  capital  stock  at  any  particular  lime, 
or  what  the  taxes  on  the  company's  property 
in  any  parlieular  year  might  be,  is  left  unde- 
fined. The  view  contended  for  practically 
leavts  it  to  the  company  to  say  when  it  may 
be  taxed  an<i  when  not ;  and  while  a  state 
mu<^t  be  held  to  the  bargains  it  makes,  how- 
ever improvident,  it  ought  not  to  l>e  held  to 
have  made  such  a  contract  as  it  is  argued  this 
is,  unh'ss  its  terms  are  so  plain  as  not  to  be 
open  to  construction. 

The  difference  between  this  provision  and 
that  in  the  company's  charter  in  Mississippi, 
referring  to  the  same  subject,  is  signifieanL 
The  latter  reads:  "That  whenever  any  por- 
tion of  said  railroad  shall  be  completed  through 
this  state,  and  is  paying  an  inlerest  of  eiuUt 
per  cent  per  annum  on  its  cost,  and  not  bifors, 
such  portion  may  be  taxed  the  same  percent- 
age, and  no  more,  upon  the  capiial  expended 
in  the  construction  thereof,  as  lands  in  this 
state  shall  be  taxed."  That  'difference  [500 
explains  why  the  supreme  courts  of  Mi8s.8>i|  pi 
and  Tennessee  arrived  at  different  conclusions. 

In  a  ceitain  line  of  cases,  absolute  exempt  ion 
from  taxation  has  b^en  recognized  as  secun-d 
in  consideration  of  certain  amounts  to  be  pnid, 
sometimes  called  taxes,  although  really  merely 
the  consideration  paid  as  under  contract;  but 
the  principle  of  computation  has  no  applica- 
tion here. 

I  concur  with  the  supreme  court  of  Tennes- 
see in  regarding  the  last  part  of  the  t^levenih 
section  as  prescribing  a  8i>ecial  snd  dihcrim- 
inative  rule  of  taxation  ;  and  as  that  court 
held  it  void  as  such.  iK'caune  in  confi  ct  with 
the  equality  and  uniformity  clause  of  the 
constitution  of  1831,  that  conclusion  should  be 
accepted. 

I  am  constrained,  therefore,  to  dissent  from 
the  opinion  and  judgment  junt  annoim<*<'d, 
and  am  authotizKi  to  say  thai  Mr.  Jw^tice 
Gray,  Mr.  Jvhtice  Brewer,  and  Mr.  Justice 
Shiras  cuucur  in  lhi«»  Ui^dvut. 
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THE  SLIDE  &  SPUR  GOLD  MINES  (Liin 

iied)  Appt., 

V. 

ELLEN  R  SEYMOUR  kt  au 

(Sees.  C  Beportcr*s ed. 60O-&23.) 

Vendor*^  lien — ground  of-^intent  to  nbandon— 
how  dffeated—tchen  not  waited, 

L  The  courts  of  the  United  States  en  force  jrraotor^s 
and  vendor*a  iieos  if  in  harmony  with  the  Juris- 
prudence of  the  state  in  which  the  action  is 
brought. 

S.  The  priiu'iptn  upon  which  a  vendor's  lien  rests  is 
that  one  who  gets  the  estate  of  another  ought  not 
tn  conscience  to  be  ailowed  to  keep  it  without 
paying  the  con«idenition. 

IL  An  intent  to  aliandon  a  vendor*s  lien  is  not  to  be 
presumed:  the  evidence  of  an  intent  to  abandon 
or  waive  it  should  be  olcnr  and  sntisractory. 

4.  A  vendor's  lien  may  be  defeated  if  the  grantor 
or  vendor  do  any  act  manifesting  an  intention 
not  to  rely  on  the  land  for  security,  hut  such  in- 
tention cannot  be  inferred  from  the  mere  fact 
that  the  parties  may  not  have  contemplated  the 
assertion  of  the  Uen  in  the  first  instance. 

I.  The  clause  In  an  agreement  for  the  sale  of  min- 
ing property,  that  the  ogcnt  of  the  vendor  shall 
retain  control  of  the  property  until  the  purchase 
money  is  all  paid,  makes  the  property  itnelf  se- 
curity for  the  prioe  and  negatives  the  idea  that 
the  vendor  relied  for  such  oomplete  payment 
•olely  upon  certain  shares  of  the  stock  of  the 
vendee  company,  which  were  agreed  to  be 
pledged  as  security  for  9uob  payment. 

[No.  284.] 

Arffued  March  U,  1894.     Decided  May  14, 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Colorado,  in  favor  of  the  plaintiffs  EUeo  R  Sev- 
mour  and  Wva.  G.  Pell,  against  the  Slide  «& 
Spur  Gold  Mines  (Liofiited)  iinding  the  amount 
of  unpaid  purchase  money  for  certain  mining 
property  sold  by  plHintiffs  to  defendant  to  be 
$250,800,  and  decreeing  it  to  be  a  Heo  upon 
Ibe  property,  and  ordering  a  foreclosure  and 
lale.     Affirmed. 

Statement  by  Mr.  Jvitice  Brewer : 
The  facts  in  this  case  are  as  follows:  In  and 
prior  to  the  month  of  October,  1886.  the  plain* 
liffa  below.  Ellen  R  Seymour  and  William 
O.  Pell,  were  the  owners  of  certain  mining 
GIO]  ^property  io  the  Gold  Hill  mining  dis- 
trict, Boulder  county,  Colorado,  known  as  the 
"Slide  &  Spur  lodes."  There  had  been  some 
negotiations  with  one  John  Hnldeman,  with  the 
▼lew  to  a  sale  of  this  proi)erty.  and  on  October 
19,  1886,  the  plaintiffs,  by  their  agents,  made 
the  following  proposition  to  him: 

"  Dear  Sir:  I  a^ee  that  in  case  you  can- 
not raise  the  required  sum  within  the' specified 
time  in  your  contract,  dated  about  the  0th 
day  of  October,  between  W.  P.  Bruff,  acting 
under  our  authority,  and  yourself,  to  change 

NOTB.— .^s  to  vcndor''8  licii  when  exists:  waiver  and 
m^forceme1lt,  see  note  to  Fisher  v.  Shropshire,  H7:110. 

As  to  wfien  vendee  is  ealopptd  from  du<puting  the 
title  of  his  vendors^  see  note  to  Watkius  y.  Holman, 
10:8781 
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the  conditions  as  full -jus.  viz:  To  sell  you  the 
Slide  mine  for  $750,000;  25  (M)  thousand  do: 
lars  to  be  paid  one  week  after  the  receipt  lu 
Locvlon  of  Foster's  r(']K)rt,  this  to  be  the  first 
pa.vmcnton  the  propcity,  the  balance  of  the 
puichase  price,  $725,000.  to  l>e  paid  within  two 
montLs  from  the  dale  of  the  payment  of  $25 
M;  one  ^  in  cash  and  one  iialf* in  fully  paid 
common  shares  of  the  company  to  be  formed. 
lu  case  the  second  and  last  payment  is  not 
made  when  due,  the  afrrecment  cancels  it<»elf, 
and  tlio  Jj;25  M  is  forfoiied.  Xo  ore  to  be  taken 
from  the  ii;iue  after  the  first  payment.  I  fur- 
ther apree  to  give  you  a  call  at  par  for  two 
months  from  dnlc  of  i<!«.ue  upun  tl>f  .•shares  re- 
ceived as  part  payment  for  the  i>roperty. 

•'(Siguc.l)  J.  F.  :vvuic>ur. 

"A.  B.  Davis." 

Thereafter  said  Haldcmai ,  in  aL-c.irdance 
with  the  imderst:indini;  at  the-  time  of  iriviug 
this  option,  went  to  En;:Iand  an«l  <:ecurrd  the 
or<jauizntiou,  under  the  laws  of  Great  Britain, 
of  the  defendant  corporation.  The  purpose 
for  which  this  corporatiou  was  organized  was, 
as  expressly  stated,  to  purchase  and  develop 
the  **Sliile  &  Spur  mines."  though  the  articles 
of  incorporation  gave  authority  for  the  pur- 
chase and  development  of  ot  her  proi)erl ics.  So 
far,  however,  as  appears  from  the  testimouy  in 
this  case  it  was  simply  an  or;;onization  on  pa- 
))er,  with  a  view  of  acquiring  title  to  and  sub- 
seouently  working  these  mines. 

The  provision  in  its  charter  as  to  capital 
stock  was*as  follows: 
♦**The  capital  of  the  company  is  400,000[5 1 1 
pounds,  divided  into  four  hundred  thousand 
shares  of  1  pound  each,  the  whole  or  any  por- 
tion of  which  and  any  future  capital  of  the 
company  may  be  issued  as  full  or  partly  paid 
shares  and  at'^a  discount  or  premium  and  with 
the  benefit  of  any  preference  or  priority  in  the 
distribution  of  assets  or  payment  of  dividends, 
and  with  power  also  to  increase  or  decrease 
such  capital  stock  and  to  issue  any  part  or 
parts  of  the  increased  or  decreasc<l  capital  as 
con.c^olidated  stock  or  any  shares  at  such  times, 
in  such  manner,  and  on  such  terms  as  the  com- 
pany shall  determine." 

The  organization  of  this  corporation  was 
completed  on  the  24th  of  May,  laST.  On  Au- 
gust 18,  1887,  Halfleman  having  theretofore 
made  partial  payments  to  the  plaintiffs,  an 
agreement  was  entered  into  between  himself 
and  J.  Fenton  Seymour,  us  their  agent,  which 
agreement  was  asfollow.s: 

"Memorandum  of  agr(!ement  made  this  18th 
day  of  August,  18S7,  l)ctwcen  John  Haldeman, 
of  38  Old  Jewry,  in  the  city  of  I^ndon,  and 
J.  Fenton  Seyiiiour.  of  Denver,  Colorado,  in 
the  United  Stales  of  America,  acting  for  him- 
self an<l  partners,  the  owners  of  the  Slide  & 
Spur  gold  mines,  situate  in  Boulder  county, 
Colorado,  United  Slates  of  America: 

"The  said  John  Hiildernan  agrees  to  pay 
forthwith  the  sum  of  ten  thousand  pounds  ster- 
ling in  addition  to  twelve  thousand  five  hun- 
dred pounds  already  paid  on  account  of  the 
purchase  money  of  the  said  mines  such  sum  of 
ten  thousand  pounds  to  l>e  paid  through  Messrs. 
Wells,  Fargo  &  Co.  (who  now  hold  the  deeds 
of  the  said  property  in  escrow)  and  to  be  held 
by  them  and  paid  over  to  the  said  J.  Fenton 
Seymour  upon  the  titles  of  the  said  mines  be- 
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iiiff  registered  in  tbe  name  of  the  'Slide  JbSpiir 
ffold  mines/  limited,  free  from  all  charges  and 
incumbrances:  and  the  said  J.  Fenton  Seymour 
hereby  undertakes  and  agrees  to  register  tbe 
titles  as  above  upon  tbe  said  ten  thousand 

Kunds  being  deposited  with  Messrs.  Wells, 
Lrgo  &  Co. 

**  The  said  J.  Fenton  Seymour  hereby  under- 
takes and  agrees  to  have  the  'Slide  mine' 
workei  to  iis'full  capacity,  and  after  the  due 
I^IS]  and  legal  registration  of  tbe  title  to  *the 
said  company  he  further  a^^rces  that  the  returns 
from  the  snid  mine  shall  be  cabled  weekly  to 
the  said  company  in  the  form  of  cables  sent 
herewith,  it  being  understood  and  airrrcd  that 
tbe  money  value  of  the  first  wfeklv  returns  so 
cal>]C'i  Rhall  not  be  less  than  th<'  sum  of  two 
liundred  pounds  sterling,  and  that  each  suc- 
cessive w'cvkly  return  shall  show  a  moderate 
increase  over  that  sum. 

"The  said  J.  Fenton  Seymour  hereby  under- 
takes and  agrees  to  take  the  control  of  tbe 
mannKemont"  of  the  said  property  until  the 
payments  hereinafter  mentioned  are  compleled. 
anc)  it  is  understood  and  agreed  that  he  shnll 
retain  such  contiol  until  tbe  said  payments  are 
completed.  The  said  John  ITnldeumn  airrees 
that  three  hundred  nnd  seven* >  live  thousand 
shar-s  of  one  pound  v.\('i\  in  the  above  voni 
p-.i: }  .-li  .11  be  iraiisff  rn  tl  to  Mr.  C*hironce  Pres- 
ton T'M'T  as  tni'^lee  and  dcp'^-i  •  d  wiili  Mi  ssrs. 
"VVcIl-.  Far^o  &  Co.  in  T^n.  Itui,  to  the  inlent 
that  the  said  shnns  shall  be  held  as  security 
for  the  due  performance  of  the  following  con- 
ditions, viz: 

"1st.  Tbe  payment  of  ten  thousand  pounds, 
Id  addition  to  the  above  mentioned  twenty  two 
thousand  (J.  F.  Sjfive  hundred  pounds,  with- 
in three  days  (J.  F.  8.)  after  the  receipt  of  tbe 
third  s>!cet'>sive  weekly  return  from  the  mine, 
as  hcreinl>efore  mentioned;  and, 

**2n«l.  The  balance  of  forty -five  thousand 
pounds  at  the  expiration  of  ten  days  after  tbe 
receipt  of  eight  successive  weekly  returns  of 
the  nature  and  value  above  specified.  Upon 
the  completion  of  the  above  mentioned  pay- 
ments the  said  J.  Fenton  Seymour  hereby  un 
dertakes  and  agrees  to  release  the  above  men- 
tioned three  hundred  and  seventy  five  thou^^and 
•hares,  less  seventy-seven  thousand  five  hun- 
dred, to  which  he  is  entitled,  and  al.so  less  the 
number  of  shares  sold  with  the  consent  and 
under  the  supervision  of  the  aforesaid  Clarence 
Preston  Elder,  acting  for  the  said  J.  Fenton 
Seymour. 

"In  case  the  weekly  returns  cabled  from  the 
mine  shall  from  any  cause  fall  below  the  sum  of 
two  hundred  pounds  sterling  per  week,  then,  in 
that  case,  such  returns  sbalT  not  count,  but  the 
time  for  i>aying  the  second  ten  thousand  pounds 
and  the  balance  of  forty- tive  thousand  pounds 
613|  ihall  be*extended  prorata;  but  should 
the  successive  weekly  returns  amount  to  two 
hundred  pounds  sterling  per  week  (J.  F.  8.), 
■with  a  moderate  iiicrea.se  weekly,  as  hereinbe- 
fore mentioned,  and  tbe  said  John  Haldcman 
•hall  make  default  in  tbe  payment  of  the  bal 
ancc  of  forty-five  thousand  ix)unds,  then,  in 
that  case,  the  said  J.  Fenton  Seymour  shall 
have  the  right  to  forfeit  the  amounts  already 
paid  and  to  claim  the  above  mentioned  three 
oundred  and  seventy-five  thousand  shares. 
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"As  witness  the  hands  of  tbe  said  parties  the 
day  and  date  first  above  written. 

"(Signed)  J.  Fenton  Seymour. 

"Jno.  Haldeman." 

Subsequently  there  were  some  further  pay- 
ments. On  October  5,  IbSS,  the  larger  portion 
of  the  purchase  money  still  remaining  unpaid, 
tbe  plaintiffs,  through  their  agent,  J.  Fenton 
Seymour,  made  to  the  company  this  proposi- 
tion: 

"1st.  On  payment  of  3500  pounds  to  Wells, 
Fargo  &  Co..  we  agree  to  start  the  mine  at 
work  in  name  of  Co.,  said  sum  to  cr.  of  C^ol. 
Seymour. 

"2(.i.  Company  to  send  cashier  and  engine-r 
(if  they  think  fit)  &  Col.  Seymour  to  Ik*  resi- 
dent iiijinager  and  director  for  the  period  of 
one  .v<Mr. 

"3.!.  All  proceeds  to  be  transmitted  to  com- 
pnnv  bniik'Ms. 

"4th.  Mr.  Kldirto  deliver  75,000  shares  of 
tbe  Scotch  suliMTibcrs  and  4ri,01>0  to  Mr.  Rust 
on  paynu'nt  of  said  sum. 

"5th  The  balance  of  shares  to  remain  in 
Mr.  Elder's  bands,  as  trustee,  until  a  final  set- 
tlement can  l>c  made,  inside  of  three  months 
after  acceptance  of  this  proposition. 

"0th.  Col.  Wilson,  or  whoever  pays  the 
£3500.  to  receive  15,000  shares  from  Mr.  Elder 
on  the  final  settlement  (not  later  than  three 
months),  and  meantime  receive  a  legal  obliga- 
tion from  Mr.  Elder  as  trustee. 

"7tb.  On  rcsiiruation  of  Mr.  Elder  as  a  di- 
rector, Mr.  Allen  to  be  elected. 

"8lh.  £3500  to  be  paid  so  soon  as  the  com- 
pany can  register  the  transfer  of  the  75,000 
shares. 

"(Signed)  J.  F.  Seymour." 

*Thi««  proposition  was  accepted  and  ther5 1 4 
thirty  five  hundred  pounds  mentioned  in  the 
tirst  clau^c  were  paid  on  December  15,  1888. 
In  pursuance  of  the  airreement  of  August  18. 
1^87,  the  plaintiffs  delivered  to  the  defendant 
a  deed  for  the  proxxiriy,  which  deed  was  duly 
recorded  in  the  office  of  the  nnonler of  Boulder 
county  on  September  16,  1887.  A  large  i>or- 
tion  of  the  purchase  money  still  remaining 
unpaid,  on  February  16,  1889,  the  plaintiffs 
filed  their  bill  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colorado,  in 
which  bill  thcv  prayed  for  an  accounting,  that 
tbe  amount  of  purchase  money  found  due  be 
adjudged  a  Hen  upon  the  property,  and  that 
such  lien  be  foreclosed  and  a  sale  ordered. 

The  defendants  answered,  proofs  were  taken, 
and  on  July  8,  1890,  a  decree  was  entered 
finding  tbe  amount  of  tbe  unpaid  purchase 
money  to  be  $250,800.  decreeing  it  a  lien  U|K)n 
the  proix'rty,  and  ordering  a  foreclosure  and 
sale.  From  such  decree  the  defendant  has  ap- 
pealed to  this  court. 

Mr.  Harvey  Riddell,  for  appellant: 

The  appellees  waived  or  abandoned  any 
right  to  a  vendoi's  lien. 

(Ulman  v,  Hrown,  1  Mason,  191. 

Where  lands  were  conve^'cd  to  enable  tbe 
purchaser  to  raise  money  thereon  by  mortgage 
for  tbe  purpose  of  paying  the  purchase  money, 
the  lien  is  abandoned. 

Glower  v.  liauUngs,  9  Smedea  ft  M.  122,  47 
Am.  Dec.  108;  Strong  v.  Strong,  126  HI.  801: 
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Bpringfield  d  M,  R,  Co.  v.   Stcxcart,  51  Ark. 
285. 

The  lien  may  be  waived,  or  rclinquis}»cil  by 
€Xf)ress  aprfemcnt,  or  by  cniKiucl  plainly  in- 
consistent witb  an  intention  to  retain  it 

Coos  Bay  Wnqun  Co.  v,  Crocker,  4  Fed.  Hop. 
577;  /''mA  V.  VotUr,  2  Abb.  App.  Dec.  lUS;  Mc- 
Ooviffal  V.  Plvmmer,  30  Md.  4*32;  Coi'Jora  v. 
JJooii,  84  U.  S.  17  Wall.  1  (31:  nsT);  I)s/ier  v. 
8hr(^>sf'ire,  147  U.  S.  133  (37:  lu9);  llulhardy. 
Buck,  8y  Ala.  440. 

The  ('ontract  of  sale  for  those  mines  was 
made  in  Enaland,  but  the  biw  of  that  country 
on  tliis  subject  seems  to  be  the  same  as  that  of 
Colorado. 

Their  courts  have  settled  the  law  there,  upon 
principles  and  circumstances  peculiarly  appli- 
cable to  this  case. 

lie  Brentirooi  Brick  &  Coal  Co.  L.  R  4  Ch. 
Div.  5(i2;  KttiUweU  v.  Watson,  L.  U.  21  Cli. 
Div.  703. 

Taking  collateral  security,  unless  the  merely 
personal  obii.L'ation  of  the  vendee,  which  is 
construed  as  a  nuuns  of  payment,  is  a  waiver 
of  a  vendor's  lien. 

Brown  V.  Giln.an,  17  U.  S.  4  Wheat.  25.5  (4: 
564),  1  Mason,  191;  Cordoray.  Uood,  84  U.  S. 
17  Wall.  1  (21:  587);  Chtlion  v.  Lyous.  G7  U.  S. 
2  Black,  458  (17:  304):  Fi^hn-  v.  Shropshire, 
147  U.  8.  138  ^37:  109);  Mors/i^fllv.  C/riftmas, 
8  Humph.  616,  39  Am.  Dec.  109;  Kavfdt  v. 
Boieer,  7  Serg.  &  R.  64, 10  Am.  Dec.  42'^;  Con- 
over  ▼.  Warr^;?,  6  III.  498,  41  Am.  Dec.  196; 
Clower  ▼.  Bowlings,  9  Smedesv^  M.  122, 47  Am. 
Dec.  108;  C"08  Bay  Wagon  Co.  v.  Croc/cr.  4 
Fed.  Hep.  577;  I>udley  v.  IHck>^on,  14  N.  J.  Eq. 
252;  Selhy  v.  Stanley,  4  Minn.  65;  Young  v. 
Wo<Hi,  11  B.  Mon.  123;  Stuait  v.  Harrison,  52 
Iowa,  511;  Kyle  v.  Beltenger^  79  Ala.  516;  u^enl 
V.  Sftigle.  33  Aik.  63:  Strong  v.  Stron'i,  126 
111  801:  Crana  v.  UrmiUon  '  ounty  Conirs.  87 
Ind.  162;  Fishv.  IJotcland,  1  Paige,  20. 

A  pledge  of  stock  waives  llie  lien. 

Jachson  V.  Stanley.  87  Ala.  270;  llett  v.  Col 
Ufis,  103  IlL  74;  JS'airn  v.  Prowse,  6  Ves.  Jr. 
752. 

A  vendor's  Hen  is  recognized  in  Colorado. 

Fntntis  v.  W'lU,  2  Colo.  r»60. 

Federal  couns  enfcirce  such  liens  when  con- 
sistent t\  ith  jurisprudence  of  stales  wherein  the 
action  is  brou^rht. 

Fisher  V.  Shropshire,  147  U.  S.  133  (37: 109); 
Rice  V.  Rice,  36  Fed.  Rep.  858. 

Eqi:ity  cannot  relieve  from  the  consequences 
of  HI)  election  once  made,  by  restoring  and  re 
establishing  the  lien. 

Jacks »n  v.  Stunley.&l  Ala.  270;  Richards  v. 
McPha-son,  74  Ind.  158;  2  Wasbb.  Real  I'rop. 
96. 

Appelhes  are  estopped  from  asserting  a 
ven.liu's  lien. 

strong  v.  Strong,  126  111.  301:  Fisk  v.  Potter, 
2  Keyes,  64;  McGonigal  v.  Pluminer,  30  Md. 
422. 

Mr.  William  Teller,  for  appellees: 

The  purposes  and  en<ls  for  which  sale  was 
made  are  consistcDl  with  the  retention  tu  retain 
a  lien. 

Fislur  V.  Shropshire,  147  U.  143  (37:  115^: 
Chdton  V.  lyons,  67  U.  S.  2  Black.  458  (17: 
804>;  Cordfjva  v.  Hood,  84  U.  8.  17  Wall.  1  (21: 
587);  Coos  f'ay  War/on  Co.  v.  Crocker,  4  Fed. 
Rep.  582;  Story,  Eq.  Jur.  1219. 
find 


Upon  the  snle  of  real  property  on  credit, 
without  collateral  security,  equity  raises  a  lien 
Iheri'on  in  favor  of  the  vendor,  as  a  security 
foi  t!ie  unpaid  purchase  mon«  y. 

M  ckirt/i  V.  Symmons,  15  Ves.  Jr.  329;  B'ttf- 
leu  V.  Cronlenf,  20  U.  S.  7  Wh-  at.  49  (5:  394); 
Leiris  V.  llaicUns,  90  U.  S.  33  Wall.  125  (23: 
11:^);  Gil /nan  v.  Brown,  1  Mason.  212;  Pcttse  v. 
JCily,  3  Or.  417;  Baum  v.  Grir/sbf,,2\  Cal.175, 
81  Am.  Dec.  153;  Garson  v.  Grten,  I  Johns, 
(.'h.  SOS;  Chduipion  V.  Brown,  6  Johns.  Ch. 
402,  10  Am.  Dec.  343;  Cltamberlin  v.  Winn,  I 
Wash.  502-504;  Adtmis.  Eq.  126-129;  Storj, 
KfL  Jur.  ti  1217;  4  Kent.  Com.  ini-ir.4. 

Directors  of  an  incorporated  company  arc 
trustees,  for  both  stockholder?  and  crcriilois  of 
the  corporation,  and  the  capital  st(5ck  is  a  trust 
fund  to  wb'ch  creditors  had  a  right  to  look  for 
pa>  ment  of  their  claims. 

Putnam  v.  Neio  Albany  <t  S.  C.  J.  R.  Co, 
r  Burke  V.  Smith")  83  U.  S.  16  Wall  390  (21: 
361);  Nerc  Alhany  v.  BvrU,':H  U.  S.  11  Wall. 
C6  (20:ir,r));  Saw'yery.  IJoag,  84  U.  S.  17  Wall. 
620  (21:735). 

Pledging  of  stock  of  a  company  to  secure  Its 
own  debt  cannot,  in  the  absence  of  j^ome  proof 
of  intent  on  part  of  those  acceptinir  the  pledce, 
be  held  even  evidence  of  a  waiver  of  their  lien. 

It  is,  in  effect,  but  an  adtliti  mal  .*'Ccuriiy,  and 
not  a  waiver  of  other  security. 

Perry,  Tr.  ^  237;  Jones,  Liens,  §  1074. 

One  who  acquires  an  interest  in  land  that 
may  be  affected  bv  a  vendor's  lien,  wiib  notice 
that  the  money  is  still  due  on  the  fmrclnse, 
takes  it  pubject  to  sueh  lien,  though  he  bail  no 
knowledge  that  a  lien  was  claimed. 

Jones,  Liens,  ^  10^3;  l.edos  v.  Kupfrinn^  28 
N.J.  Eq.  164;  Armstrong  v.  M/w,  20  N.  J. 
Eq.  109;  DtinkerJioff  v.  Vanscicen,  4  X.  J.  Eq. 
251. 

In  cases  of  conveyance  to  the  vendee,  the 
purchase  price  not  being  paid,  the  vendee  is 
held  to  be  a  trustee  for  the  vendor. 

Lewis  v.  Uaickins,  90  U.  S.  23  Wall.  119(28: 
113);  llobirody.  MarshoU,  10  H.  L.  Chs  Itll; 
Bnrt  V.  Wi'son,  28  Cal.  632,  87  Am.  Dec.  142; 
Mackrcih  v.  Symwons,  15  Ves.  Jr.  348;  Storv, 
Eq.  Jur.  1218,  ct  seq. 

A  vendor's  lien  is  founded  upon  the  natural 
justice  of  allowing  a  party  to  reach  ibo  prop- 
erly which  he  has  transferred  to  satisfy  the 
debt  which  constitutes  the  cousiderutiou  of  the 
transfer 

Baum  Y.  Origsby,  21  Cal.  177,  81  Am.  Dec 
153. 

The  lien  is  always  implied  from  the  fact  of 
purchase  price  remaining  unpaid,  in  whole  or 
in  part. 

Jones,  Liens,  1064;  ItackrcthY,  Symmons,  15 
Ves.  Jr.  342. 

If,  under  all  the  circumstances,  it  remains  fo 
douht  \Nhether  the  lien  has  been  waived,  then 
the  lien  attaches. 

tjtorv.  Eq.  Jur.  §  1224;  G arson  v.   Orcen,  1 
Johns.' Ch.  308;    Wilson    v.   /..^^/»,  51    111.  169; 
D'icr  V. Martin,^  III.  147;  Dunton  v   Outhouse, 
61  Mich.  419;  Truebody  v.  Jacobson,  2  Cal.  269; 
Wilkinson   V.  Mnu,  69  Ala.  33;  Pef.ldv.  Wood- 
folk,  63  U.  S.  22  ilow.  327  (16:  375). 

Tb**  taking  of  security,  no  matter  what  the 
security  is,  raises  a  presumption  of  waiver  of 
lien  ouly,  and  this  prtsumplioo  is  open  tu  re- 
buttal. 

IK!)  r  « 


18'ja. 


8ltdk  &  SrcjR  Gold  Mines  v.  Setmoub. 


61(^510 


Corfhr-n  V.  Hood,  84  U.  S.  17  Wall.  7  (21: 
«P8);  fifft/fn,  V.  UreeiiUaf,  20  U.  S.  7  Wheat. 
60,  51  (5:  31)5). 

ll  is  noi  losi  or  bnrrod  by  a  statute  of  limi- 
tations which  b:irs  the  mere  debt. 

Lcinn  V.  Hatrhinf,  90  U.  S.  23  Wall.  127(23: 
114);  llnrdin  v.  Ihnfd,  118  U.  8.  705  ^28: 1144). 

The  directors  are  the  rppresenlnlives  of  the 
cori  oraiiou.  the  Htren  s  of  the  corp<»rn'ion,  but 
noi  the  acrenls  of  the  stockholders  or  the  n  pre- 
seuiulivesof  thc-tockholdcis,  Mnce  if  they  were 
tbev  eoidd  do  what  the  8(0(  U holders  mii^ht  do. 

Chirngo  Cittf  11  Co.  v.  Allrfm,  85  U.  S.  18 
Wall.  2a3  (21:002):  Hai^fc  of  United  SMUs  v. 
Dandridge,  25  U.  8.  12  Wheal.  113  (6:  509). 

Mr.  Jvffice  Brewer  delivered  the  opiijioD 
of  the  court: 

It  is  coiiceded  tbn!  a  vendor's  lien  is  rrroir- 
ni/(d  in  Co\orti(io  [FninciM  v.  W  fJs,  2  Colo. 
60  »)  and  such  a  lien,  iberefore,  will  Ihj  ricoi?- 
ni/cd  and  enfonctl  in  a  Ftdcral  court.  As 
said  in  Fiif''er  v.  t^hr^pp^hhe,  147  U.  S.  133, 
189  |37:1(»9,  113]:  "The  eourts  of  the  United 
Slates  enforce  |!ran!or's  and  vendor's  liens  if 
in  harmniiy  with  the  juri^pru<lence  of  the  state 
in  which  the  action  is  hroughl,  and  tlie  prin- 
ciple upon  which  Fuch  a  hen  rests  has  been 
held  to  he  that  one  who  gets  the  estate  of  an- 
ollier  ought  not  in  conscience  to  be  allowed  to 
keep  it  without  paving'  the  consideraiion. 
Ciilton  V.  Ay/n*,  07 ' (J.  S.  2  Black,  458  [H: 
80*];  2  Story".  E-i-  Jur.  ^  1219." 
517]  *Su«  h  a  lien  is  one  which  appeals 
strongly  lo  the  favorable  consider  tion  of  a 
court  of  equity.  In  lUtum  v.  (JrWfy,  21  Cal. 
172. 1:0,  M  Am.  Dec.  15M,  it  wasdeclared  to  be 
a  riirht  not  arisingj  from  any  agreement  of  the 
fviriies.  hut  a  cieature  of  e«|uity,  *'fi)unded 
up<m  the  natural  justice  of  ullowin?  a  party  to 
reach  the  proix-ity,  which  he  has  transferre<l, 
to  satisfy  the  debt  which  constiiates  the  con 
sideratioD  of  the  trjinsfer."  8o,  in  Uffeld  v. 
\Vo"i[f'olk,  63  U.  S.  22  How.  818-327  [16  370- 
875|.'ihis  Court  said:  "A  court  of  chancery  re- 
irards  the  transfer  of  real  property  in  a  con- 
tiact  of  sale  and  the  payment  of  the  price  as 
corn  I  alive  obligations.  'The  one  is  the  consui- 
eration  of  the  other;  and,  the  one  failing, 
leaves  the  other  without  a  cau^^e."  An  intent 
to  atmndon  it  is  not  to  l>e  presumed,  and  while 
of  com  Re.  like  any  other  ri^Hit,  it  may  be 
abandoned  or  waived,  the  evidence  of  an  in 
tent  to  so  abandon  or  waive  should  iw  cle-ir 
and  satisfjicfory.  2  Story,  Eq.  Jur.  ^  226,}ind 
cases  cited  in  notes.  In  Cordora  v.  II(h»d.  84  LI. 
S.  17  Wall.  1  121:587].  it  was  held  that  while 
the  taking  of  security  may  rai««e  apresumpnon 
of  a  waivi  rof  the  lien, it  is  a  presumption  which 
is  open  to  rebuttal.  In  2  ^>tory'8  Eq.  Jur.  sec- 
tion 1224.  the  author  says  that:  "If,  under 
all  the  circumstinres,  it  (the  walveri  remains 
in  doubt,  then  the  lien  attaches."  And  in  the 
ca«e  of  h'inher  v.  t^hrnpfhirc,  ttuprn  the  Chief 
Jutdice  observed:  "Undouhtediv,  a  lien  of  the 
character  we  are  con»«idcriug  may  be  defeaicd 
if  the  jriantor  or  veudnr  do  any  a^t  manifest 
\T\fZ  an  intention  not  to  rely  on  the  land  for  se- 
curity; but  this  must  be  an  act  substantially 
incon^istent  with  the  continiuMi  existence  of 
the  lien,  and  cannot  he  infeire*!  from  the  mere 
fact  that  the  purticfi  may   not  have  coutem- 
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plate<l  the  assertion  of  the  lien  in  the  first  in- 
stance." 

There  Is  nothing  in  the  cases  cited  from  the 
English  courts  inconsistent  wi:b  the  authori- 
ties heretofore  cited,  or  questioning  the  gen- 
eral rule  tiierein  laid  down  in  respect  to  a 
waiver  of  vendor's  lien.  The  case  lie  DrenU 
wood  Hnek  d:  Coni  Co.  h.  K.  4  Ch.  Div.  503, 
1  was  one  in  which  the  property  was  transferred 
to  a  corporation,  not  for  a  fixed  sum  to  l)c  paid 
absolutely,  btil,  as  stated,  thus:  "Fifty  fXT  cent 
of  all  sum  or  sums  of  money  received,  or  to  he 
leceived,  by  the  "company  on  the  sale  of  [518 
its  shan  s,  and  the  like  sum  of  lij'iy  per  cent 
upon  all  money  by  way  of  capital  lo  Ix?  at  any 
lime  b<r rowed  by  the  company  until  the  fwiy- 
ments  so  made"  "should  amount  to  the  surn  of 

0000  pounds.  It  was  held  that  the  vendor  had 
waived  his  lien.  James,  />.  J.,  saying:  *'  ]  aii^ 
of  opinion  that  the  order  of  the  Vice  Chancel- 
lor must  beallirmed.  The  case  of  the  apiwl- 
lant  may  l>e  a  hard  one.  hut  the  nature  of  Iho 
iran.<MCiion  exclude*^  vend^i's  lien.  This  is  not 
the  case  of  a  simjle  agreement  to  sell  for 
£.)0;jO.  Ko  doubt  the  vendor  got  a  higher 
price  by  agreeing  to  accept  payineni  in  the 
way  he  did,  and  taking  his  chance  of  capital 
l)eing  suhscribtnl  or  ca(>iial  being  borrowed  to 
an  amount  sutHcient  to  pay  him.  He  says  io 
fact,  '  half  of  the  first  capital  moneys  that  come 
in  to  the  extent  of  £0000  is  to  be  my  purchase 
money.*  No  day  for  payment  was  named;  be 
acieed  to  receive  his  puichase  money  if  and 
when  capital  should  come  in.  He  got  for  bis 
property  a  charge  upon  and  a  right  to  the  cap- 
ital of  the  company  to  the  extent  of  £0000  whea 
it  came  in.  To  my  mind  it  is  clear  that  he  in- 
tended to  rely  on  that  fund  for  payment,  and 
intended  that  the  company  should  have  the 
means  of  borrowing.  This  is  quite  inconsist- 
ent with  a  lien  which  would  prohably  make 
the  company  unable  to  pie  Ige  their  property. 

1  am,  therefore,  of  opinion  that  the  Vice 
Chancellor  came  to  a  correct  eonclusion."  And 
Bagjiallay, ./.  A,,  adding:  "I  think  it  is  cW- 
dent  that  the  party  selling  did.  not  intend  to 
lely  on  the  security  of  the  C'^tate  but  on  the 
tuuds  of  H  e  coinpanv."  In  Kettfewdl  v.  Wat- 
Wfi,  L.  R.  21  Ch.  Div.  08"):  on  apped.  L.  K. 
26  Cb.  Div.  501.  the  apinllate  Couit  liehi, 
while  recopni/.ing  the  geii-.Tal  nile  thai  the 
vendor  has  a  lien  for  his  purchase  money,  that 
iliecireunistancesdisclo<e<i  a  knowledire  on  the 
part  of  the  vendorsor  their  airent  that  the  vend- 
ees sought  a  reinsiry  of  thed  ed  of  conveyance 
ft >r  the  purpose  of  sub  lividing  the  property 
and  .<<(>lling  it  in  lots,  a-  d  wiih  that  knoMlediie 
ass<-nted  lo  such  reuis'ry,  and  also  knowledge 
that  the  vendees  v\ere  selling  lots,  and  hence 
that  they  should  not  Ik*  permitted  to  as.Hert  a 
lien  as  against  the  bona  lid."  purchasers  ot  sueh 
l-»is,  who  had  paid  full  price  therefor  to  'lie 
vende«'S.  'I' he  d«*eisioii  was  rested  on  the  dor*- 
trine  of  *esloppel,  the  co'irt  s-iyiniT:  *'ln  j^5  I  !> 
our  opinion  the  conduct  of  Dihb  (phiiiililT'*' 
aizentjiinluced  purchasers  of  the  poriion?*  of  the 
estate  sold  reasonalily  in  believe  that  Richard- 
son &  WatsoQ  (the  vt^ndees)  had  power  to  deal 
will)  theest}iteasab.<^ilute  owners  free  from  the 
lien  now  insisted  on;  anil  as  heso  acted  the  plain- 
lills.  who  left  eveiyih'ng  to  him.  «anno?.  in  our 
opinion,  asseri  their  lieu  againbllotspureliMC  d 
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Tfitbout  notice  that  the  trustees  desired  to  in- 
sist on  their  lien  even  though  such  purchasers 
have  an  equitable  title  only." 

It  is  not  questioned  in  this  case  that  u  Inr^c 
\r.iii  of  the  money  consideration  for  the  sale 
of  the«e  mines  remains  still  unpaid,  and  the 
drfeudant  is  in  the  attitude  of  one  who,  ad- 
miitins  tliat  the  vendors  have  not  received  the 
UM»i»ey  forn  hicli  they  sold  the  Innd. nevertheless 
in^i^is  upnn  .nTaininir  the  projerly  (iischarged 
of  anv  o!»lij:-<iou  lor  its  pa\  ment.  I^s  eonten- 
lion  fs  that  the  plaintilTs  sold  to  Ilaldenmn 
ai.d  lljiit  Ifaldeman  sold  to  ir.  and  that  ina«j- 
innch  as  the  terms  of  the  oriL-iral  nrn;i(wition 
of  Of.tf.bor  10,  IbrO,  ^V(.l■e  not  complied  \\'u\\  a 
ui'W  .-iLMecnieiit  wa<  made  on  iNuiju'^t  1^.  l^^rT, 
by  which  the  plninliils  were  to  ]'>!]^< '  m  "'^  •  fif  c 
tiom  all  clnsiL'tsandencuijibn  • 
ly  f(»r  iljeirse(  ::'I\- )  :.  .  ;  •  !  .  •  f  ii-  ■.•io<\. 
of  the  .i:r;;nlee  <i  :•  -.  i  a  i  :i  «.m.  ut  its  diiect- 
ors.  Ijut  tb:  ,.i.. .  i...  lual  toe  pr-peri}* 
f-liould  be  f rc«  from  cbarues  and  ericiiiibrances 
obvioM<!y  refers  to  prior  cliarges  and  encum- 
brap.r'  <.  and  does  not  excbule  any  w  Inch  arise 
<ul  of  tlie  C'^nveyance  il-rlf.  It  means  simply 
that  tlie  iiraniois  shall  b:;ve  removed  all  bur- 
dens wliieh  rcsied  upon  the  properly  prior  to 
the  lime  of  niaklnir  il'Cir  de'd,  and  that  that 
deed  shall  pnss  the  lilte  perfect  and  unencum- 
bered, but  not  that  ilie  pantee  shall  take  i'. 
Iree  fiom  all  ob]i::a1ion  of  payment  or  dis- 
<h:n-^''ed  from  the  h<»n  for  the  purclia=e  pi  ice 
which  rests  upon  real  estate  uniil  such  price  is 
paid.  The  lati;:iiairp  of  the  covenants  in  the 
dce«l  is  in  harmony  with  this  ihouLdit;  for,  after 
the  covenant  of  seizin  and  of  the  ri;:ht  to  scll,fol 
lows  one  that  the  premises  "are  free  and  clear 
from  all  former  and  other  grants,  bargains, sales, 
liens,  taxes,  assessments,  and  encumbrances  of 
whate\er  kind  or  nature  soever."  It  will  be 
•5220]  noticed  that  Ibis  aurec  meul  was  *not  be- 
tween the  irrantorsand  grantee, but  between  the 
grantors  and  a  third  party  who  was  seeking  to 
accomplish,  with  prolit  to  himself,  a  sale  from 
the  plaintiffs  to  the  defendant  at  the  price 
they  demanded,  and  who  was  seekinir  to  utilize 
the  stock  of  the  defendant  in  secuiing  money 
for  the  cash  part  of  the  consideration.  There 
is  DO  presumption  from  the  delivery  of  the 
deed  that  the  plaintiffs  intended  to  waive  their 
lien  for  the  purcliaso  money.  Indeed,  it  is 
characteristic  of  a  vendor's*  lien,  as  distin- 
guished from  a  contract  lien,  that  it  arises 
upon  a  transfer  of  title.  It  is  a  doctrine  of 
equitable  jurisprudence  which  says  that  land, 
which  is  immovable,  is  the  best  security 
for  its  own  prie( ,  and  that  title  thereto  should 
therefore  pass  subject  to  the  equitable  burden 
of  such  security.  The  actual  conveyance  of 
the  title  to  the  company  was  not  for  the  inter- 
est or  the  benefit  of  the  plaintiffs.  They  were 
not  thereby  placed  in  any  better  posiiion  or 
given  any  new  advaninirc.'  It  is  said  that  the 
agreement  in  tcnn?  jTovides  that  i?7.").000  out  t)f 
4U0,000  .*jhjire^  of  s;(nk  in  Jbe  de(en«l;  nl  com 
pany  shall  be  transferred  lo  one  of  its  diieelor^. 
as  trustee  for  the  plr/mtiffs,  and  held  as  .secur- 
ity for  the  paynicnt  to  them  of  the  unpaiil  pur 
chase  money';  but  the  obtij^ation  of  the  com 
pan^,  its  duty  to  pay.  an  obligation  and  a  duty 
resting  upon  it  as  the  representative  of  all  its 
shares  of  .stock,  are  clearly  of  more  value  than 
the  security  obtained  by  the  deposit  of  a  por- 
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tion  of  its  shares.  For,  in  the  one  case,  even 
if  there  were  no  personal  liability  of  the  stock- 
holders, the  promise  of  the  company  could  be 
enforced  to  the  extent  of  the  appropriation  of 
all  its  pro])erty,  and  thus  the  exhaustion  of  the 
value  of  all  its  shares,  while  in  the  other  the 
transfer  of  a  portion  of  its  sharps  of  stock 
would  enable  the  vendor  in  ca>(  of  a  failure  of 
payment  to  obtain  relief,  not  to  tht^  full  extent 
of  the  property  owned  by  the  corporation,  but 
only  to  that  fractional  portion  thereof,  repre- 
sented by  the  numberof  such  shares.  It  must 
be  borne  in  mind  that  this  corporation  bad  no 
other  properties  than  the-*^  mine*.  It  had  a 
nominal  e:ipitai  stock  of  4u0.0t)0  pounds,  with 
a'lthoiiry,  apjiirently,  to  increase  it  without 
limit;  yet  tbi-  thing  of  paper  conten«ls  that  il 
!>•  ;:i!ihi  oi'  IbildenijiL-'tb'  -I'ValunI''  ^  niin  [t'jlil 
inir  prop*  ijIl'^  njion  the  sole  consideration  of 
J.Mhs  of  its  share-  of  stock,  and  that  »hc  ptnin- 
tiif«  sold  to  H;'l'h:?:irjn,  and  inlcnikd  by  their 
f!LToen;ent  and  conveyance  to  part  ab-'oUrcly 
with  the  title,  to  abn:i'Ion  every  lien,  and  trust 
for  the  payment  of  the  purcha>e  money  entire- 
ly to  the  security  of  these  shares,  transfern*d 
to  one  of  the  direcfi)rs  of  the  corporation.  It 
will  be  perceived  that  at  first  thfn*  was  not 
even  thi«  security,  for  the  agr«emcut  provi»ie.<i 
for  the  re;:i<lry  of  the  titlo  not  upon  the  issue, 
transfer,  and  deposit  of  the  shares,  but  upon 
the  d(  I  O'-it  with  Wells,  Far^ro  &  Co.  of 
10,(X)0  p(-;inds.  Is  it  to  be  supposed  that  they 
(leliver(d  the  d<  ed  upon  the  deiiOsit  of  that 
raou.  \  to  their  crerlit,  and,  waiving  all  lien 
upon  the  propertv,  weie  relying  al«»ne  u|H.m 
the  promi-e  of  Ilaldeman  to  obtain  frotn  ibe 
company  (their  vendee)  the  issue  of  JK.'».C«>0 
shares,  and  to  then  moke  transfer  to  Ehb  r  and 
deposit  with  Wdls,  Fargo  «fc  Co.  ?  If  there 
had  been  no  stipulation  iu  rc«pect  to  the  con- 
trol of  the  property  it  would  be  difficult  to 
sustain  the  contention  that  the  provision  for  the 
transfer  and  deposit  of  a  portion  of  the  shares  of 
the  company  was  sufficient  eviMenfe  of  an  int»  nt 
to  abandon  the  vendor's  lien.  But  the  agree- 
ment furnishes  direct  evidence  to  the  contrary. 
It  is  made  by  J.  Fcntou  Seymour,  "a^'ting  for 
himself  and  partners,  the  owners" of  the  prop 
erty  (the  plaintiffs  in  this  case),  and  contains 
this  clause:  **  The  said  J.  Fenton  Seymour 
hereby  undertakes  and  agrees  to  lake  the  con- 
trol of  the  management  of  the  said  property 
until  the  paymenis  hereinafter  mentioned  are 
completed,  and  it  is  understood  and  agreed 
that  he  sball  retain  such  control  until  the  said 
payments  are  completed.  "  This  ne&atives  the 
idea  that  the  plaintitTs  were  relying  for  the 
payment  of  the  unpaid  purchase  money  solely 
upon  the  securitv  of  the^^e  shares  of  stock.  It 
is  an  express  al^rmation  that  their  dominion 
over  the  property  is  not  to  cease  until  the  pur- 
chase money  is  all  paid.  It  thus  makes  the 
property  itself  the  security  for  the  price.  In 
the  face  of  this  stipulation  it  would  require 
very  couei't  testimony  to  convince  any  one 
thai  the  ]^lninliffs  had  abandoned  all  lien  upon 
the  property  itself,  and  were  resting  alone  upon 
llic  security  fl  the  shares.  *There  is  no  [522 
sueh  testimony,  nothing  which  makes  against 
this  express  purpose  of  the  plaintiffs  to  retain 
control  of  the  property  until  the  purchase  price 
was  paid. 
The  transaction  with  what  is  called  in  the 
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record  the  Scotch  syndicate  does  not  seem  to 
u^  to  have  the  signibcance  which  cotmsel  con- 
temls  and  this  notwithstaudin&r  the  recitnls  in 
the  agreement  resneciing  it.  l^hnt  transaction 
was  this:  The  10,000  pounds  which,  b}'  the 
agr(  ement  of  Auirust  18,  1887,  Ilaldeman  was 
to  pay  immodirttely,  were  advanced  by  that 
i:yn(li<ate.  find  on  the  lOlh  of  Angrist,  the  day 
after  the  contract  between  Ilnldenian  and  Sey- 
mour, Sevinoiir  entered  into  an  n^reement 
witli  llie  representjitive*;  of  the  svnlicate  tliat 
75,000  of  the  :;T5,C()')  s^i.ires  j-hoiijd  be  held  ff)r 
its  ben'rtt.  This,  ir.&tcad  of  supportini;  de- 
fendant's contf-ntion.  ten«!?i  to  show  tliUl  the 
plainii Its  were  not  rcl;.  in;:  u\ym  these  ^b- res 
asilK'ir  s«rurity,  but,  liaviiii'- n  litn  upr.n  llie 
pj <. pel ty  itself,  were  willin.-  tl^r^'  naldornan, 
or  thecorporpliou.  s'lf'uld  u».  tie  sl-.ares  for 
the  t)urpeh'?  of  secuiitii;  lawny  \\\^a  which  to 
make  pa  irent.  And  while  ihcre  is  in  the 
arrriMMvient  siiined  by  J.  Fenton  r^evinoura  re- 
<it.!l  wliieli,  to  some  extent,  makes  aiMinst  the 
claim  of  the  plniutifls  in  that  it  siatf  s  that  by 
the  McrecTiH  I't  of  Aui;ust  18  thr  com|>my  was 
to  i«-iie  to  John  Ilaldentfin  37o.0()0  f'.illy  pai<l 
iipsliaies  "in  pn;.  iner.t  in  full  for  the  said 
mines  apiin^t  a  clean  transiet  of  the  prctpcrty 
to  the  comj. any  free  of  all  eneiini!»rauees  and 
liaMlities  whatsoever,"  yet  lint  reeital  is  qual- 
ified by  that  which  follows  inunediately  there- 
after, to  the  efTeet  ih  it  the  shares  are  "to  be 
transferred  to  the  said  Clarence  P.  Klder,  a  di- 
rector of  the  company,  as  tnistee  for  behoof  of 
all  roueerned,":iijd  also  to  be  deposited  with 
Wells.  Fargo  &  Co.  *'asa  guarantee  for  the 
fultiiimrnt  liy  the  said  John  ilaldeman  of  the 
terms  of  said  aereemcDt  so  far  as  incumbent 
upon  him.  all  as  fully  set  forth  in  the  said 
agreement." 

These  Inst  words  refer  to  the  agreement  of 
August  18  as  disclosini:  fully  the  ajrreement 
between  the  plaintiffs,  Ilaldeiunn,  and  the  de- 
fendant. Evidently  there  wa.«  no  thought  in 
this  of  enlar^inc;  the  scope  or  adding  to  the  sig- 
Diticance  of  that  agreement.  If  it  be  said  that 
l>2!{J  here  is  an  interpretation  by  the  *parties 
of  its  meaning,  it  will  be  seen  that  all  that  it  as- 
serts is  that  tne  corporation  transfers  to  Halde- 
man  the  shares  in  full  payment  for  the  prop- 
ert}'.  Or,  in  other  words,  that  it  leaves  to  him 
the  perfecting  of  the  title  free  from  encum- 
brances, andin  consideration  therefor  issues  the 
875,000  shares.  It  contains  no  assertion,  di- 
rectly or  by  implication,  that  the  plaintiffs 
either  take  these  shares  in  payment  or  accept 
tbem  as  the  only  security  for  payment.  It 
recites  that  thejr  are  transferred  to  fhe  trustee, 
not  for  the  plaintiffs,  but  for  behoof  of  all  con- 
cerned, thus  plainly  implying  that  they  are 
to  be  used  by  Ilaldeman  with  the  a«>ent  of  the 
plaintiffs  as  a  means  of  obtaining  money  for 
the  purpose  of  completing  the  payment  to 
them;  but  there  is  in  none  of  these  recitals, 
either  in  terms  or  by  fair  implication,  an  agree- 
ment or  a  statement  on  the  part  of  the  plain- 
tiffs that  they  forego  their  vendor's  lien,  and 
that  they  intend  to  look  thereafter  simply  to 
those  shares  and  to  the  good  faith  of  the  trustee 
and  the  depositary  for  the  payment  of  the  pur- 
chase price.  There  surely  is  in  all  this  notlnni^ 
to  convince  that  the  plaintiffs  intended  to 
abandon  the  lien  upon  the  property  which  ex- 
isted when  they  executed  the  deed  to  the  com- 
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pany  and  which  the  agreement  for  a  retention 
of  control  by  their  agent  directly  asserted. 

We  we,  therefore^  no  r^itson  to  gu/'fttton  the 
conrlnuons  readied  by  the  circuit  court,  and 
its  decree  is  affirmed. 


J.  FENTON  SEYMOUR.  Plff.  in  Err., 

v. 

THE  SLIDE   &  SPUR  GOLD  MiNES 

(Limited). 

(See  S.  C.  Beportcr's  ed.  o.*J3-rjL'5.) 
Pofu>tmon  of  real  estate — affcut  of  c 'r/h>ration. 

1.  One  who  boMs  p<)Sses>lon  of  real  (state  ns  man- 
arrcr  tor  or  under  nuother  cannot  liispiito  thnt 
oth*!'**  fifle. 

2.  If  !i  fi.r.  fjrn  corjiornlion  t'.tt;***  nnd  hol»l«i  title  t«» 
r<Ml  ••.-t:it«' J!i  a  !»Uite,  and  l>yi"(>  doin^r.  any  la\v<: 
of  tin*  .Mtato  ure  violated  ti»«'  state  Is  the  one  to 
clmllenK«*  the  act;  it  does  not  lie  in  the  mouth  of 
the  atfentot  tbe  corintration  to  miae  the  ques- 
tion. 

[No.  263.] 
Argued  March  15,  JS94.    Decided  May  IJ^,  1894, 

1  N  ERROR  to  the  Circuit  Court  of  the  Unit- 
JL  ed  Slates  for  the  District  of  Colorado,  to 
review  a  judtrment  for  the  plaiuliff,  in  an  ac- 
tion in  the  tiature  of  ejccttuent  brought  by  the 
Slide  &  Spur  Gold  Mines  (Limited),  lo  re- 
cover the  possession  of  mining  properties  from 
J.  Fenton  Seymour,  defendant.     Ajfinned, 

Statement  by  Mr.  Justice  Brewer: 
*This  wasan  action  in  the  nature  of  an[524 
action  of  ejectment,  commenced  Octolwr  IH. 
18R9,  l)v  the  Slides  Spur  Gold  Mines  (Limited) 
in  the  Circuit  Court  of  the  United  States  for  the 
District  of  Colorado,  to  recover  the  possession 
of  the  mining  properties  which  were  the  sub- 
ject of  the  controversy  in  the  case  just  decided, 
wherein  said  company  was  appellant,  and 
Ellen  R.  Seymour,  the  wife  of  defendant,  and 
William  G.  Pell,  were  appellees.  The  com 
plaint  was  in  the  ordinary  form,  alleging  that 
the  plaintiff  was  seized  in  fee  of  the  premises, 
and  that  the  possession  was  wrooefully  de 
tained  by  the  defendant.  The  answer,  besides 
a  general  denial  of  the  allegations  of  the  com 
plaint,  set  forth  at  length  the  transactions  be 
tween  Mrs.  Seymour  and  Mr.  Pell,  the  prior 
owners  of  the  properties,  and  the  plainlilT. 
which  were  noted  in  the  opinion  in  tbe  former 
case.  A  reply  having  been  filed,  the  case,  on 
June  28,  IHJK),  went  to  trial  before  a  jury. 
Under  direct  in<itructions  from  the  court,  the 
jury  returneii  a  verdict  for  the  plaintiff  Judg- 
ment having  been  entered  thereon,  defendant 
sued  out  this  writ  of  error. 

Messrs.  Willard  Teller  and  Harper  M. 
Orahood  for  plaintiff  in  error. 

Mr,  Harvey  Riddell  for  defendant  in 
error. 

NOTB.— ^f  Co  ounwrihip  of  mines;  United  S/h/m 
riatidesas  to;  right  of  support  ofsurface^  see  uoi« 
to  United  States  v.  Castillero,  17: 448. 

As  to  title  lo  waUr  by  approprUUion:  eammon  law 
rule;  rule  of  mitUng  states^  see  note  to  Atchiiion  v. 
PetersoQ,  22: 414. 
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J/r.  Justice  Brewer  delivered  tbc  opiuion 
of  I  lie  court: 

TLe  i>lejHUngs  put  in  h^wo  nil  qupsMons  of 
faot.  Oulsiiie  of  lUe  plendinirs  llie  only  inaitcr 
bffon*  tlic  jury  wa^  a  d«  po-iiion  of  ll^edefend- 
niil,  lukcn  lu  a  prior  liiiizHtioD  Ixftween  the 
8Mue  pnriios.  In  itiai  dc-pc^iiiun  he  lulnutted 
tliut  he  hncl  hec'D  in  possi>si()D  of  the  property 
a>  J!  nittuMjrinir  diioctor:  thai  he  at  no  tunc  de- 
niMi  ihc  li^iji  of  the  company  to  the  possrssion 
o!  the  pnij'trly,  ninl  ihiit  histctm  as  n^anMi:ii»^(j 
ilmclor  h:ul  rxpiic*!.  There  was  notliini:  in 
lheilc|x^<iiti'n  itMpialify  this  «dmi>siou.  'i'hcrc 
mis,  tljenfMR*.  no  in»prnp?iefy  in  lh#»  couil's 
din ciiiiir  n  vcnlict  for  I  he  plmntilT.  ././r/.>/'/  v. 
ip*Jtrp\ff>  nin  ti,  M  AV(M;d.  OoS.  One  who  Ik  hl> 
po'»?jt&iit>n  of  real  isitaie  as  nianncer  fr)r  or  un 
der  anotl;tT  canimi  (ii*.pule  ih:it  other's  tiilc. 
JolthMii  Y.  n„ift„p^^  Ad.  &  El  18^;  Phdn, 
T.  A'././/,  J")  W  end.  39:l.  The  estoppel  is  lik. 
to  thai  wiiicli  nii*-(s  in  tlu*  case  of  hindloid 
and  tl•ll:in^  and  (<'iiirs  \vilhiu  the  st'ope  of  ihc 

general  rule  iha  an  n^cnl  in  posi^e.s^iua  cauuot 
eny  the  title  of  his  pr:ii(  ipil. 
Meiilier  is  it  nice^-ary  to  inquire  into  Ihi 
rijL'ht  of  Ihe  piatnii'I  us  a  foreign  corpuratii-n 
to  take  anil  hoM  tiile  to  real  estate  in  Colorado, 
a  question  wijch,  in  si-nu*  of  its  aspects,  was 
bet «  re    this    court    in    the  case  of    t'ritlB  v. 
Pamir,  V.vl  U.  S.  2t2  r3:5:ul7|,  for  if.  l-y  so 
doinj!,  any  laws  of  the  .Mn'e  are  violated,  the 
state  id  the  one  lo  chulhn^e  the  act  (L)i\!in, 
Deeds.  §5  127,  and  cases  ciitd  in  note)  and  it 
does  not  lie  in  the  n  oath  of  the  aj^eut  of  the 
corporation  to  raise  the  question. 
lite  jiuhjmcnt  id,  that/ore,  al/inned. 


SUSAN  LUXTON,  Plff.  in  Err,, 

r. 

NORTH     RIVER    BRIDGE   COMPANY. 

(See  S.  C.  Reporter^B  ed.  525-594.) 

CovnvfMS  mnjf  create  corporations—public  high- 
ttttif — riiM  of  eminent  domath — ffouer  to 
eouf^truct  bridges —^^orth  riur  bridge, 

L    Conjrross  may  create  cnriKirntions  as  appropri- 
ate ntcatis  ot  executing  ilio  powers  of  guxeiu- 
lueiit. 
t.    Conpross  ha^  the  potrcr  to  authorize  the  con- 
,  sinuiioii  ofapuUlic  UigUway oouuccUug Heverai 
Slates. 

t.  Hhenover  It  becomes  nocc^sary,  for  the  ac- 
c<.nu*usiinient  of  tiny  cihjeer  within  the  uutli(>niy 
Of  C(M)»{ri>8,  Ut  exereifte  ttie  riytit  of  eminent 
domain  nnd  take  private  lands,  makiiur  Just 
c<>uu*enMUion  to  the  owner?.  Ccnti-ress  may  do 
this  wub  or  wit  bout  a  eoucuiteut  acl  of  the 
siHie  in  whicd  the  litiitli;  lie. 

4.  Conjrross  innv,  dfiTcily  or  tbronorh  a  corpora- 
tl«»n  erruiftl  f<»r  tliMt  ot».i»'ct,  cf»ti-.f!ii"r  hrnlu-t^s 
for  the  accouiUiuJaiiuu  ol  iuleibuiie  coiumcice 
b\  ):(iiJ. 

Note.— .4*  tn  power  of  Omgrcsn  in  reifuJnte  com- 
mfrce,  see  note  to  Gil>hons  v.  OgUeu,  6:  '^^  liud  to 
Brown  v.  MHr\  tiind.  6:  678. 

Ab  tn  povfr  of  Cnunrrttn  to  rhnrt^r  the  hnnk  of  the 
Uniiul^iiat€4,«eenoiAi  to  McCuliocb  v.  Maryland, 
4:6;\. 

Ah  TO  ;»ni»«*r  nf  Cnngr^nt  ovtr  ffrrtftvrien,  see  note 
to  Fir*t  Nti:oitnl  iiauii  ol  UiuusHiuk  v.  Y  auk  too 
County,  2;^:  liMliw 


5.  The  Act  of  CooRresit  of  July  11. 1800.  anf  horlTinir 
the  con.c(ructiOQ  of  tlie  North  Uiv<>r  i;riu^#'  be» 
lwe«»n  I  be  sUitcsof  New  Vork  and  New. )(••!-««%-  by 
a  corporation  created  by  said  Aet.  anil  nirkui? 
duepro\i8ion  fur  ihocondenin:ition  of  li)ii''«  :«>r 
the  eou.*inieiion  and  miiinieiiancc  of  (lie  luit.je 
and  usappri>aeiio>,  and  for  Jutttcuuipea&tuiuii  lo 
the  owners,  is  cons  iiutionnl. 

[No.  1040.] 

Submitted  Jail,  6,  180^,  Decided  May  14,  ISO.U 

TN  ERROR  to  the  Circuit  Court  of  the  L'niK  d 
X  IStale.s  for  the  Di^tiict  <»f  New  JeisfV,  t'»  u  • 
vi'.  \v  a  jud.^'Uiint  continuing  the  reptul  .:in«l 
:i«\ard  of  the  Coiunu  sioueis  as^esslnp:  data* 
;i;r<  s  for  Ihe  apprnpiiaiion  and  coudeinnatioa 
•d'  the  l;uul  cf  i>ii.<:in  Luxton,  fortlic  api>ri  ar  hcs 
to  the  luii'/e  aci'oss  the  Hudson  river  l>et\vei  u 
he  slates  of  Xeu*  York  and  J^ew  Jersi-y  of 
llie  Noilh  River  Rii  lire  Company,  said  land 
Ijcii*^  in  the  city  of  lloboken,  and  adjuci^uig 
ihat  upon  payment  or  the  tmder  of  the  sum 
ttwaried,  the  company  nii^ht  take  posscs»iouof 
?he  lai.d.  A[fin<>d. 
Se.'  same  case  147  U.  S.  347  (87:  104). 

Statement  by  ?tTr,  Justice  Gray: 

Thi'4  was  a  peiillon  by  the  Nor  h  River 
Britije  Companv,  incorporated  by  Ihe  Act  of 
Conuh-<ol  July  11,  1^90,  chap.  009  (the  mate- 
riad  pait  of  which  is  copied  in  the  niHTL'in-') 
for  the  *app(«intment  under  that  Act  [r>\i^ 

♦An  aet  to  uieorporafc  the  Nnrih  i:i>rr  llndjre 
rnmii.iny,  and  to  au(horr/i>  tlie  i'<>ii>tnu-i i<>(i  ni  a 
*.  i  ;!;;♦'  u'lnl  approa«  ties  h:  -\«*w  Vork  eiiy  ai  r- *■* 
the  ilndiKoii  n\er,  to  reirulati*  eonniii-iee  in  uitd 
over  sueh  liridife  between  the  stales  ol  S*'^ 
Vork  and  Ne«v  Jen>cv,  and  to  esutUi;;b  sucb 
biidy-ra  miliiary  and  post  road. 
He  it  enaeifd  by  tbo  Senate  and  TToniK*  of  l.'rpre- 
seniaiivcs  of  the  United  btaics  of  Aroerira  in  ••  u- 
vr<->fi)  a.«»orat>lfd.  TIait  aiitb«iri/ti(ion  ift  Iut.  by 
uiven  to  Jordan  L  Mott.  Jt»bn  Kin^  M«'l  anaiiioi, 
Jam«>s  An«lrews,  Thomas  K.  lt.\an,  Garii>ri  .\. 
Hotiart.  F.  W.  Kocblinnr.  <1mrl<^.l.  f'.m  la,  Kth%ard 
F.  (;.  Yonn^.  Henry  Flad.  Oustav  Lindent*  al.  A.  G. 
Diikinbon,  Jidin  tl.  .Mdler,  WilltaMi  lirtinUtadd, 
Sainiiel  Kea,  William  F.  i>hunk.  Puilip  K.  ('li.ii'Oi, 
and  tbeir  assoehites. asa  eorporationasberei'infier 
provided,  to  loeace,  build,  maniiain.  eqnip  and 
oiK'rate  a  brid^re.  proper  appi«>aelies  tlicrein. ami 
termmals,  aiu'tirienanees  ami  works  eontM-cted 
therewua.ae  «)«!» the  Hudson  river  in  and  lH'iw»-<'n 
the  city  of  New  Vork,  In  the  stale  ol  New  VorK, 
and  the  siaie  of  Nfw  Jersey,  and  to  lay  tnu-Wt 
tlierecm  for  the  cotu)oeii«»n  of  the  railro.«nlj«  oo 
eitlMTSid-j  of  «aid  n\er.  in  order  to  taeiutale  In- 
tei>iatf  commerce  In  thf  ti-an«p(»riaiionol  ihtshuis 
and  prop«-riy.  and  l«»r  veiiale.  peU'strlao.  f»ti<iinL 
miiiiary  arm  <»tlier  pnrp«  >«•>:  Providnl,  T'-  'r  5joa 
bri'lue  shall  have  nr>t  loso  rir«n  six  railroad  irirks, 
wiiliaeapMcity  forroura'idittomil  inifks  torfutoro 
onlurifeiiienr.aii'i  «iiall  Ik.*  const rueted  wiihasoit;  • 
SI 'a  II  over  the  et:ii»e  ri\cr  tH»tween  I  tie  lt»Aers, 
loeai^'d  lef^MM•n  the  Mliore  and  the»*siai  la«nrd  int-r 
hea<i  Uwvi  in  either  9taie,  and  at  an  elevaii«Mial><ive 
the  river  not  le«8  thiin  that  ol  tliee.vii«nnir  \\\'*»  klva 
SN(*|i'Mi.-i.iii  brilg-e  over  tlie  F.ast  river,  aiul  wiuih 
eh-\aiion  ni  ly  tie  InerfMsed  by  the  Se»;ie.a«v  i»f 
War  a<  hereinatter  proviu<  d,  and  that  no  pi.r  i»r 
other  olM-uueiioii  to  iiavliratioii.  either  ol  a  u  ni- 
porary  or  pcnuutient  charMCtcr,  (>lia:l  be  0*11- 
8iniet«'d  In  tlii*  nxer  bet^riMi  said  l  'Wfi"s. 

fc^eo.  2.  That  llie  eonsinienon  of  paid  t>rid)re  s'ihII 
be  eo!»im«'iu-«'d  Hiihin  iliix*e  yen»-!*  iilt<*rt(i(*  im— 
s:iu:e  «>1  tills  Ai't.and  shall  l>e  c«'mi-J<'ietl  within  tea 
year^  stter  the  commencement  td  eon-li  uvi  au 
Ifnt  that  the  Secretaiy  of  War  e*  hf'M'h.vnoDin- ./  d 
to  exiciid  the  time  for  the  eotniiM-neeme.  c  <•!  e  •!<- 
stiui-titin  fur  two  additional  yt-ars  upon  cuo^m 
shown  t)y  tlm  eomi»Rny.  and  pr»>vi«le  I  th:tt  the 
S'l'iviarv  of  War  simll  ih»cm  (*  leh  eaii«»  sunir»**»"t 
and  :4-ii  i«<r»ttlory  :  and  that.  If  tlie  conioatiy  tnii  10 
coiniMcnif  the  «-('n«tnjeiio:i  of  tail  l^ritJue  w  uh  11 
th'*  time  "O  exKii'UM],  this  Aet  shall  W  null  a  .1 
void.     AuU  the  company,  at  least  tbre«*  im*iiili« 
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of  commissioners  to  assess  damapes  for  the 
appropriaiion  and  condemnation,  for  the  ap- 
1527  Iproaches  to  *its  bridge  across  the  Hudson 
or  X<»nli  river,  between  tin*  states  of  New  York 
and  XcwJerscv.  of  land  of  Sarah  Luxtonin  the 
i5l!H]"city  of  Iloboken  and  the  county  of  Hud 
pon  in  the  latter  state.  Upon  the  order  of  the 
circuit  court,  appointing  commissioners,  she 
sutrl  out  a  writ  of  error,"wbich  was  dismissed 
by  this  cojrt  at  the  last  term,  l>ecause  that 
order  was  not  a  final  judgment.  147  U.  S. 
5J3T  (37:194].  The  commissioners  afterwards 
made  an  awMrd  and  report,  asses^iner  her  dam- 
aL'(  s  at  the  sum  of  $iOOO,  to  the  acceprance  of 
uhich  she  objected,  upon  the  giound  that  the 
Act  of  Congress  was  uncousiitutionnl,  and 
P'lriieularly  that  Congress  could  not  confer 
the  right  of  eminent  domain  upon  the  com- 
pany. But  the  court  overruled  the  objection, 
and' adjudged  that  the  award  t)e  aj'proved  and 
confirmed,  and  remain  of  record  in  the  office 
of  iis  clerk  ;  and  ih.il,  upon  pay  mentor  tender 
of  the  sum  awarded,  the  company  might  enter 
upon  and  take  posse««ion  of  the  land  for  the 
purpose  for  which  it  was  condemned.  She 
thereupon  Bued  out  this  writ  of  error. 


Mr.  Gilbert  Collins,  for  plaintiff  in  error: 
Congress  cannot  confer  the  light  of  eminent 


domain  upon  a  private  company  to  take  land 
in  a  stale  for  a  brie  lire. 

Mitnor  v.  Neva  Jtrseif  R,  <t  Transp.  Co.  re- 
ported only  in  U.  8.  Sup.  Ct.  Rep.,  16  L.  ed. 
799,  800;  King  v.  Amenean  Transp.  Co,  1 
Flip.  1. 

The  state  might  authorize  the  construction 
of  the  bridcre  and  approaches  in  quesion  to  the 
boundary  line,  and  might  confer  the  power  of 
eminent  domain  for  that  purpose.  >\iv\\  power 
for  such  purpose  has  been  often  exercised. 
The  power  of  eminent  domain  when  thus  ex- 
ercised by  the  stute  is  beyond  Federal  control. 
The  subject-mat ler  is  one  of  wliich  the  United 
States  courts  cuimot  take  jurisdiction. 

West  Hiver  /bridge  Co,  v.  Dtx,  47  U.  S.  0 
How.  507(12:  535);  Baltimore  it  0.  U.  Co.  v. 
riftsburg.  W.  d  K.  R,  Co.  17  W.  Va.  812,866; 
Colorado  M.  R.  Co.  v.  Jones,  29  Fed.  Rep.  193; 
Mimssippi  <fc  U.  R,  Boom  Co.  v.  rattcrson,  98 
U.  S.  403  (25:  206). 

The  interpretation  of  the  constitution  neces- 
sary to  sustain  the  charier  in  question  has 
often  been  repudiated  by  eminent  judges  of 
this  co.irt. 

Uibbonn  V.  Ogden,  22  U.  S.  9  Wheat.  1  (6:23); 

Sltite  V.  !hfd8,n   County  Freehold'^rs,  23  N.  J. 

L.  206;  Pollard  v.   Ilagan,  44  U.  S.  3  How. 

212  (11:  565);  Oilman  v.  Philaddphia,  70  U.  S. 

I  3  Wall.  713  (18:  96^;   United  tytatts  v.  Railroad 


Crfvlous  to  commencinsr  the  erection  of  jsald 
riil;r<\  «hull  submit  to  the  Sccivtory  of  War  a 
plan  (ti  I  he  britlve.  with  a  deiiiile<l  nuip  of  (be 
river  at  tlie  i»i*o|m»s«>(1  yWti  ot  ihe  i»rl(};ie,  iind  for 
llu*  «i;>t:H'»  I'  of  (tic  h:ili  of  a  mil<-  tibove  and  beh)W 
thesio'.  uitli  *;i5ch  otlur  inlorniation  as  the  fc!»ccre- 
laivot  Wjir  niiiv  loquiro  l«>ra  lulland  eatisfactory 
ijn'liM>rn:u»iiii!  ui  ilji.»  suliject.  And  t lie  Secretary 
<)t  War  iiuiN.  imm'U  roe.  hin^  said  phins  and  map 
und  otiii  r  iiitiTiii-.Mion.  order  a  heHrintf  Itefore  a 
b<»:ird  oi  en;-'iiicffs.  nj»i'<»«nicd  by  him  itr  takiniir 
tt\-«tim<'!iy  oi  |MM>o5(&  iiit'.MMjted  in  railroads  and 
nu\  I}:  itioii.  relative  to  the  clear  bei>riit  of  the 
eui»eisinie!iir'!  above  oiilinary  hiurh  water.  Sucb 
cle:.r  lifi-.!lit  shall  not  be  lef^s  than  that  named  in 
ecctioTi  one  ot  this  Act.  and  the  Secretary  (»f  War 
may  tlnivtipon  orutr  ^■nch  additi  )ual  ciear  height 
a?  Ii«'  sliall  <le<.*in  n«'c(j:»ary  for  the  f^eeurlty  of 
imvi>:ation.  A.':d  he  is  hereby  authorized  and 
direeied.  npou  iKjinjr  satisfied  that  a  bnd;re  built 
on  siieh  ]ilan  ar.<l  ut  suid  tueality  will  conitirni  to 
the  eoMilition'i  of  ttiis  Act.  to  notify  the  yaid  com- 
pany tli:if  lu' nT»!>rovos  the  plans  therefor:  where- 
u|io!i  i^aid  company  may  r»roeeed  r<»  the  erection  of 
8a>J  biidve.  liut  nntil  the  Seeruiarv  of  War  ap- 
prove^ the  plan  and  Inc-ition  of  said  bridKC  ttie 
enMiif>n  ot  the  Fame  sliall  not  be  coinmeneed ;  and 
»hoiiM  any  ehanire  Ic  made  in  the  plan  of  the 
bridge  during-  the  nroj-ress  of  the  work  thereon, 
6ueh  ehanire  sh.«!l  likewise  t)e  subject  to  the  ap- 
proval ot  the  Jk»«Ti.rary  of  War. 

sc  ii.  That  the  brid\ie.  with  its  approaches  and 
ra.ln>uds  thereover,  etinstriieied  oiid(.>r  the  pro- 
visions c»f  this  Act,  shall  bi*a  lawl:l  «»irnrturc,  and 
a  military  and  )»'»iit  roatl.  luit  no  toll  eliarL'-es  shall 
Ix!  made  lor  the  rninxiiiisTiilon  over  the  same  of  the 
mail"  of  the  I'nitetl  »srj5:e>.  or  tor  ihe  ri>?ht  of  way 
for  the  U tilted  Maie«  po^^tal  leletrraph  purposes. 

See.  4.  That  for  the  purp'>-c  of  carryln>f  into 
effect  the  objects  siatea  in  this  Act,  the  persons 
natiied  in  the  first  section  bei*cuf.  and  their  asso- 
ciaiejr,  are  ht-retiy  constituted  an<l  created  a  bofly 
csorporate  In  law,  to  Ix.*  known  as  the  North  River 
Bridfre  Company,  and  by  that  name,  style  and 
title  shall  have  pirpetiial  succession  ;  may  sue  and 
be  9ucd.  imi>lead  and  be  impleaded,  complain  and 
defend  iu  all  courts  of  law  and  equity,  of  record 
and  otherwise;  rony  make  and  have  a  common 
■eal.  and  shall  have  and  pos««es8  all  the  rights, 
powers,  fmnchlses.  and  privile»res  incident  to  or 
usually  possessed  by  sucb  companies.  It  may  re- 
ceive, purchase,  and  also  acquire  by  lawful  np- 
propriution  and  condemnation,  upon  making 
pro|)er  oomponflation  therefor,  to  be  asoertainod 
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according  to  the  laws  of  the  state  within  which  the 
same  is  located,  real  und  |)ci-i^onal  property  and 
ri;rht3  of  pmperty.  and  may  morrva^re.  vucumtier, 
churfze,  pledge,  grant,  lease,  sell,  iis?iign,  and  con- 
vey the  s<i  me.  And  to  aid  lu  the  construction  of 
said  bridge  and  u)>|>roaches  thereto,  and  railroad 
terminals,  npi»urten  iiices  and  works  connected 
therewith,  luid  to  carry  out  the  purposes  of  thlg 
Act.the«aid  North  lliver  lin  l^zeCompany  is  Iicreby 
authoi'izei]  to  issue  its  bonds,  and  secuit}  the  same 
by  mortgage  on  its  property  and  rights  of  prop- 
erty, of  all  kmdsnnd  descriptions,  and  its  franchise 
to  l)(^  a  e«rp<»i;.tion.  And  generally  atid  specially 
for  tlie  fully  carrying  out  of  the  purposes  and  in- 
tentions of  this  Act.  the  saitl  North  River  liridge 
Comimny.  and  its  successors.  <«hall  have  and  pos-^ess 
all  8iich  rights  and  i>ovver8  to  enter  upon  lands, 
and  for  thr*  purchase,  acquisition,  eondeamation. 
approoriation,  oeeupation,  possejk'ion  and  use  of 
real  estate  and  otlier  property,  and  for  the  looa- 
tion.  construction,  operation,  and  mainten.mce  of 
said  bridge  with  its  appro:iches.  terminals,  and  ap- 
purtenanccjt.  as  aro  possesi>eJ  bv  railroad  or  bridge 
c«)mounies  in  the  state**  of  New  York  and  New 
Jersey,  lespecuvelv.  That  all  fwrsons.  railroad 
and  telegraph  comi»anieH,  respccrixely,  desiring  to 
use  said  nridge  shall  have  and  tie  entitleil  to  etpial 
rights  and  privileaesin  the  pa-«<uige  over  ami  the 
use  of  the  same,  and  the  approaches  thereto,  tor  a 
reasonat)le  compensation,  to  be  appr»)ved  l)y  the 
Intei-^tatc  Commerce  Coramissio  i  as  liereinafier 
determined,  and  to  lie  paid  to  the  North  Kiver 
Uridve  Companv,  wtiich  is  hereby  duly  empowered 
to  eobeet  tne  same.  And  sutBeient  riM«  Uat;e  and 
terminal  faelUti(»  Rhall  l>e  provided  tor  all  railroads 
dc*siring  to  use  said  tiridge  and  apnunenanei  s.  la 
case  any  lltiuration  arises  out  ot  the  coiiistructioQ, 
use  or  operation  of  said  briilge  or  Hpi>roaeh>B 
thereto  and  railroad  thereon,  or  for  tiioconrlemna- 
tion  or  the  approprlat  lou  of  property  in  conneci  ion 
therewitii  under  this  act,  the  cau!>c  so  arising  hhaU 
be  beard  and  tried  l)etoreihe  circuit  court  of  the 
United  States  for  the  Judicial  district  in  which  the 
bridge  or  one  of  the  approaches  is  located.  Ap- 
plications for  ctmdcmnation  or  appropriation  of 
pro|ieity  shall  tie  made  In  the  circuit  court  of  the 
United  .^tates  for  the  district  In  which  such  prop- 
erty is  situated,  upon  the  petition  of  said  com- 
pany; and  the  hearing  and  trial  of  all  other  pro- 
ceedings thereon  shall  conform  as  ne*irly  as  may 
be  to  the  practice  in  the  courta  of  the  state,  in 
which  such  district  Is  situated,  in  the  case  of  con- 
demnation or  appropriation  of  propei'ty  for  rail- 
roads.   26  Stat,  at  L.  X68-;S70. 
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Bridge  Co.  6  McLean.  517;  Pennsylmnia  v. 
WheeHng  A  B,  Bridge  Co.  59  U.  S.  18  How. 
421  (15: 435);  Neup/rt  d-  V.  Bridge  Co.  v.  United 
t^taten,  105  U.  8.  470  (26:  1143). 

Mr.  Joseph  D.  Bedlot  for  defeorlant  in 
error: 

('oDgress  bas  full  power  to  charter  corpora- 
tions as  an  api)ropri}itc  means  of  carryinL'  out 
any  of  tbc  authorized  purposes  of  thcFideruI 
government. 

Morawetz,  Priv.  Corp.  §  9. 

Tlie  power  to  regulate  commerce  is  amply 
6uf!k-ient  to  maintain  this  Act,  aUhough  the 
other  purposes  alike  justify  it. 

i\o7d  V.  United  States,  91  U.  S.  SG7  (23: 449»; 
Cherokee  Nation  v.  Southern  Kansas  R.  Co.  185 
U.  S.  041  (34:  295);  Stockton  v.  Baltimore  <fc 
A.  }'.  R.  Co.  32  Fed.  Rep.  9. 

Mr.  Josiah  M.  Vale  tiled  a  brief  on  behalf 
of  John  C.  Crcvier,  who  was  allowed  to  in- 
tervene in  the  case. 

529]  *Mr.  Juiftice  Gray  delivered  the 
opinion  of  the  court: 

The  validity  of  the  Act  of  Congrfss  incor- 
porating the  North  River  Bridge  Company 
reMa  upon  principles  of  constitutional  law,  now 
established  beyond  dispute. 

The  Congress  of  the  United  States,  boins? 
empowered  by  the  Cons  itution  to  rcLnilate 
commerce  among  the  soverul  states,  and  to  pass 
all  laws  necessary  or  proper  for  carrying  into 
execution  any  or  the  powers  si>erifically  con- 
ferre<l,  may  make  use  of  anv  appropriate  means 
for  this  end.  As  said  by  Chiff  Justice  Marsh- 
all, "The  power  of  creating  a  corporation, 
though  appertaining  to  sovereignty,  is  not, 
like  the  power  of  making  war,  or  levying  taxes, 
or  of  regulating  commerce,  a  great  substantive 
and  independent  power,  which  cannot  l;e  im- 
plied as  incidental  to  other  powers,  or  used  as 
a  means  of  executing  them.  It  is  never  the 
end  for  which  other  powers  are  exercised,  but 
a  means  by  which  other  objects  are  accom- 
plished." Congress,  therefore,  may  create 
corporations  as  appropriate  means  of  executing 
the  powers  of  government,  as,  for  instance,  a 
bank  for  the  purpose  of  carrying  on  the  fiscal 
operations  of  the  United  States,  or  a  railroad 
corporation  for  the  purpose  of  promoting  com- 
merce among  the  states.  MeCulloch  v.  Mary- 
land. 17  U.  S.  4  Wheal.  316,  411. 422  [4:  679, 
«02, 605] :  Osborn  v.  Bank  of  United  States,  22 
U.  8.  9  Wheat.  738, 881, 873  [6:  204,  233. 236]; 
Union  Pac,  R.Co.y. Myers {** Pacific  H.  Remoml 
Cases'')  115  U.  8.  1,  18  [29:  819,  325];  Cali- 
fornia V.  Central  Pae.  R.  Go.  127  U.  8.  1,  39, 
[82:  150.  157|.  Congress  bas  likewise  the 
power,  exercised  early  in  this  century  by  suc- 
cessive acts  in  the  case  of  the  Cumberland  or 
National  Road  from  the  Potomac  across  the 
Allegbenies  to  the  Ohio,  to  authorize  the  con- 
struction of  a  public  highway  connecting 
several  states.  See  Indiana  v.  United  States^ 
148  U.  8.  148  [37:  401].  And  whenever  it 
becomes  necessary  for  the  accomplishment  of 
aDy  object  witbin  the  authority  of  Congress, 
to  exercise  the  right  of  eminent  domain  and 
530]  take  private  lands,  making  *just  com- 
pensation to  the  owners.  Congress  ma}'  do  this 
with  or  without  a  concurrent  act  of  tbe  state  in 
wh ich  the  lands  lie.  Van  Brocklin  v.  A  nder^n , 
1 17  U.  8.  161,  154  [29:  845,  846],  and  cases 
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cited;  Chtrokee  Nation  y.  Southern  Kansas  R. 
Co.  135  U.  S.  641.  656  [34:  295,  301J. 

From  tbesc  premises  the  conclusion  appears 
to  be  inevitable  that,  although  Congress  may, 
if  it  sees  fit  and  as  it  has  often  done,  recognize 
and  approve  bridges  erected  by  authority  of 
two  states  across  navigable  waters  between 
them,  it  may,  at  its  discretion,  use  its  sovereign 
powers,  directly  or  through  a  corporation 
created  for  that  object,  to  construct  bridges  for 
the  accominrxlalion  of  interstate  commerce  by 
land,  as  it  ui. doubt edly  may  to  improve  the 
navigation  of  rivers  forthe  convenience  of  in- 
terstate commerce  bv  water.  1  Hure,  Con>t. 
Law,  248,  240.  See"  Acts  of  Julv  14.  1862, 
chap.  167  (12  Stat,  at  L.  560);  Febniarv  17, 
1H65.  ch:ip.  ?jS  (13  Slat,  at  L.  431);  Julv  25, 
IMiCi.  ihj»i>.  240  (14  Stat,  at  L.  2-J4);  Mnrcli  3, 
1.^71,  chap.  121,  5;  5  (16  Stat,  at  L.  572,  573;; 
June  10,  1H80.  cliap.  41T  (','4  Stat,  at  L.  78). 

The  judicial  opinions  eiied  in  sup;)ort  of  the 
opposiitf  view  are  not,  bavins?  regard  to  th« 
facts  of  the  cases  in  which  they  were  uttered, 
of  coiitrolling  weight. 

Mr.  Jf'stice  McLean,  indeed,  in  an  opinion 
delivered  by  him  in  the  circuit  court,  by  which 
a  bill  by  the  United  States  to  restrain  the  con- 
struction of  a  bridge  across  the  Mis>i.<.sippi 
river  was  di.«:misFed.  no  injurv  to  property  of 
the  United  States  and  no  substantial  obstruc- 
tion to  navigation  l)cing  shown,  and  there  hav- 
ing been  no  legislation  by  Congress  upon  the 
subject,  took  occasion  to  remark  that  "neither 
under  the  commercial  power,  nor  under  the 
power  to  establish  post  roads,  can  Congress 
construct  a  bridge  over  navigable  water;"  that 
**If  Congress  can  construct  a  bridge  over 
navigable  water,  under  the  power  to  regulate 
commerce  or  to  establish  post  roads,  on  the 
same  principle  it  may  make  turnpike  or  rail- 
roads tbrougbout  the  entire  country:"  and  that 
"the  latter  power  has  generally  been  considered 
as  exhausted  in  the  designation  of  roads  on 
which  the  mails  are  to  be  transported;  and  the 
former  by  the  regulation  of  commerce  upon 
the  high  seas  and  upon  our  rivers  and  lakes." 
United  Stales  v.  Railroad  Bridge  Co.  6  McLean, 
517,  624,  525. 

*The  same  learned  justice  repeated  and  [53 1 
enlarged  upon  that  idea  in  his  dissenting  opin- 
ion in  Pennsylvania  v.  Wheelinq  db  B.  Bridge  C^. 
59  U.  8.  18  How.  421,  442, 443  [16:  435.  442], 
where,  after  the  Wheeling  bridge,  constructoi 
across  tbe  Ohio  river  under  an  act  of  the  state  of 
Viriiinia,  had  by  a  decree  of  this  court, at  the  suit 
of  the  state  of  Pennsylvania,  been  declared  tote 
in  its  then  condition  an  unlawful  obstruction 
of  the  navigation  of  the  river,  and  in  conflict 
with  the  acts  of  Congress  regulating  such  navi- 
gation, and  therefore  ordeied  to  be  elevated 
or  abated.  Congress  passed  an  Act,  declaring 
the  bridge  to  be  a  lawful  structure  in  its  then 
position  and  elevation,  establishing  it  as  a  post 
road  for  the  pa.^suge  of  the  mails  of  the  United 
States,  authorizing  the  corpriration  to  haveand 
maintain  the  bridge  at  that  cite  and  elevation, 
and  requiring  the  captains  and  crews  of  all 
vessels  and  boats  navigating  the  river  to  regu- 
late the  use  thereof,  and  of  any  pipe-*  or 
chimneys  belonging  thereto,  so  as  not  to  inter- 
fere with  the  elevation  and  construction  of  the 
bridge.  Act  of  August  31,  1852,  chap.  111. 
g?6,  7  (10  Stat,  at  L.  112). 
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But  Ibe  mojority  of  this  court  in  that  case  \ 
held  that  "the  Act  of  Congress  fifforded  full ; 
authority  to  the  defendants  to  roconslruct  the 
bridije."  59  U.  S.  18  How.  430  [15:  480).  Mr. 
Justice  Nelson,  in  delivering  its  opinion,  said: 
•'Weclo  not  enter  »ipon  the  question,  whether  or 
DOt  Congress  possess  the  power,  under  the  au- 
thority in  the  Constitution  to  csiai)li*h  poslof- 
fices  and  post  roads,  to  legalize  this  bridae:  for 
conceding  that  no  such  powers  can  be  derived 
from  this  clause,  it  m\x^\  be  admitted  that  it  is, 
at  least  necessarily  included  in  the  power  con- 
ferred to  regulate  commerce  among  the  several 
states.  The  rci^ulation  of  commeicc  includes 
intercourse  and  navigation,  and  of  couisc,  the 
power  to  determine  what  shall  or  shall  not  be 
deemed  in  judgmtnt  of  law  an  obstruction  to 
navigaiion;  and  that  power,  as  we  have  seen, 
has  been  exercised  c<»nsistenlly  with  the  con- 
tinuance of  the  bridge."  09  U.  S.  18  How.  431 
[15:  437J.  And  J/r.  Justice  Daiiiel,  in  aeon- 
curling  opinion,  Fuslaining  the  validity  of  the 
Act  of  Congress,  said:  "They  have  regulated 
this  matter  upon  a  scale  by  them  conceived  to 
be  just  and  impartial,  with  reference  to  that 
XSiJli]  commerce  which  pursues  *thc  course  of 
the  ri/er,  and  to  that  which  traverses  its  chan- 
nel, and  is  broadly  diffused  through  the  coun- 
try. They  have  at'lhe  same  time,  by  what  they 
have  done,  secured  to  the  government,  and  to 
the  public  at  large,  the  essential  advantage  of 
a  safe  and  certain  transit  over  the  Ohio."  59  U. 
8.  18  How.  458  [15:  4481.  A  similar  decision 
was  made  in  Grai/  v.  Chicago,  I.  <fc  N.  li,  Co. 
me  Clinton  Bridge")  77  U.  S.  10  Wall.  454 
[19:  9091.  See  also  Miller  v.  Nevo  York,  109 U. 
S.  385  [27:  971]. 

In  the  cases,  cited  at  the  bar,  of  Ttie  Passaic 
Bridoea,  3  Wall.  appx.  732,  decided  by  Mr. 
Justice  Grier  in  the  circuit  court,  and  of  Oil- 
man V.  Philadelphia,  70  U.  8.  8  Wall.  718  [18: 
96],  and  Wright  v.  Nagle,  101  U.  S.  791  [25: 
92i],  in  this  court,  the  bridge  in  question  had 
been  erected  under  authority  of  a  state  and 
was  wholly  within  the  stated  and  no  question 
arose,  or  was  considered,  as  to  the  power  of 
Congress,  in  regulating  interstate  commerce, 
to  authorize  the  erection  of  bridges  between 
two  states. 

But  in  Sto^Mon  v.  Baltimore  cfe  N,  7.  B. 
Co.  32  Fed.  Rep.  9,  Mr.  Justice  Bradley,  sit- 
ting in  the  circuit  court,  upheld  the  constitu- 
tionality of  the  Act  of  Congress  of  June  16, 
1886,  chap.  417,  authorizing  a  corporation  of 
New  York  and  one  of  New  Jersey  to  build 
and  maintain  a  bridge,  as  therein  directed, 
across  the  Staten  Island  Sound  or  Arthur  Kill. 
24  Slat,  at  L.  78. 

The  reasons  upon  which  the  decision  in  that 
case  rested  were,  in  substance,  the  same  as 
were  stated  by  that  eminent  judge  in  two 
opinions  afterwards  delivered  by  him  in  be 
half  of  this  court,  in  which  the  power  of  Con- 
gress, by  1(8  own  legislation,  to  confer  original 
authority  to  erect  bridges  over  navigable  wa- 
ters, whenever  Congress  considers  it  necessary 
to  do  so  to  meet  the  demands  of  interstate 
commerce  by  land,  is  so  clearly  demonstrated, 
as  tu  render  further  discussion  of  the  subject 
fuperfluous. 

In  WVlimette  Iron  Bridge  Co,  v.  Batch,  125 
U.  S.  l[;il:629],  in  which  it  was  held  that  sec- 
tion 2   Qi  the    Act    of   February  14,   1859« 
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chap.  33  (11  Stat,  at  L.  888),  for  the  admission 
of  Oregon  into  the  Union,  providing  that  "all 
the  navigable  waters  of  the  said  state  shall  be 
common'high ways,  and  forever  free,  as  well  to 
the  inhabitants  of  said  state  as  to  all  other 
citizens  of  the  United  States,"  *did  not  [5:^3 
prevent  the  state,  in  the  absence  of  legislation 
by  Congress,  from  authorizing  the  erection  of 
a  bridge  over  such  a  river,  Mr.  Justice  Brad- 
ley, sjMiiking for  the  whole  court,  t-aid  :  "And 
alih(*..gh.  until  Congress  acts,  the  states  have 
tlio  pltfiarv  power  suppo-ed,  yet,  when  (.'<»n- 
grcss  chooses  to  act,  it  is  not  conciudid  W 
at.\  ihiuL'  that  the  stalfs,  or  that  indivi  Iu-:1^  by- 
its  auilnrity  or  acquieHmce,  have  done,  !rom 
assuniin-r  entire  control  of  the  matter,  and 
abating  any  erections  that  may  have  Imhju 
made,  and'  prevttuing  any  others  from  being 
made,  except  in  conformity  with  such  regula- 
tions as  it  may  impose.  It  is  for  this  reason, 
namely,  the  ultimate  (though  3et  unexeried) 
power  of  Congress  over  the  whole  subjcci- 
matter,  that  the  consent  of  Congress  is  so  fre- 
quently aske<l  to  the  erection  of  bridges  over 
navigable  stroanis.  It  might  itself  >!ivc  origi- 
nal authority  for  the  erection  of  such  bridge-, 
when  called  for  by  the  demands  of  interstate 
commerce  by  land  ;  but,  in  many,  perhaps 
the  majonty  of  cases,  its  assent  only  is  asked, 
and  the  primary  authority  is  soucht  at  iho 
hands  of  the  stale."  125  C.  8.  12,  13  [31:033, 
634]. 

In  California  v.  Central  Pac.  B.  Co.  127  U. 
8.  1  [82:150],  2  Inters.  Com.  Hep.  153.  it  was 
directly  adjudged  that  Congress  has  authori- 
ty, in  the  exercise  of  its  power  to  regulate 
commerce  among  the  several  states,  to  author- 
ize corporations  to  construct  railroads  across 
the  states,  as  well  as  the  territories  of  the 
Uidted  States  ;  and  Mr.  Justice  Bradley,  again 
speaking  for  the  court,  and  reft-rring  to  the 
aets  of  Congress  establishing  corporations  to 
build  railroads  acioss  the  continent,  said  :  "It 
cannot  at  the  present  day  be  doubted  thai 
Congress,  under  the  power  to  regulate  com- 
merce among  the  several  states,  as  well  as  to 
provide  for  postal  accommoda'ions  and  mili- 
tary exigencies,  had  authority  to  pass  these 
laws.  The  power  to  construct,  or  to  author- 
ize individuals  or  corporations  to  construct, 
national  highways  and  bridges  from  state  to 
state,  is  essential  to  the  complete  control  and 
regulation  of  interstate  ct»mmerce.  Without 
authoritv  in  Congres?)  to  establish  and  main- 
tain such  highways  aud  bridges,  it  would  liC 
without  authority  to  regulate  one  of  the  most 
important  adjuncts  of  commerce.  This  power 
in  former  times  was  exerted  to  a  very  limited 
extent,  the  ^Cumberland  or  National  [5«$4 
road  being  the  most  notable  instance.  Its  exer- 
tion was  but  little  called  for,  as  commerce  uas 
then  mostly  conducted  by  water,  and  many  of 
our  statesmen  entertained  doubts  as  to  the  ex- 
istence of  the  power  to  establish  ways  of  com- 
munication by  land.  But  since,  in  conse- 
quence of  the  expansion  of  the  country,  the 
multiplication  of  its  products,  and  the  inven- 
tion of  railroads  and  locomotion  by  steam, 
land  transpoitation  has  so  vastly  increased.  • 
sounder  con.»iideration  of  the  subject  has  pre- 
vailed, and  Ud  to  the  conclu^'ion  that  Ccd- 
gress  has  plenary  power  over  t lie  whole  sub- 
ject.   Of  course,   the  authority  of  Congress 
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over  the  territories  of  tlic  Um'led  States,  ami 
its  power  to  pram  franrliises  exercisible  there- 
in, are,  ami  ever  have  been,  undoubted.  But 
the  wider  power  was  very  freely  exercised, 
and  niueh  to  the  {general  satisfaction,  in  tlic 
creation  of  the  vast  sysum  of  railroads  con 
Dectiiig  the  east  with  the  Pat  ific,  traver>^ing 
8lal«^s  as  well  as  territories,  and  employing  the 
acency  of  state  as  well  as  Fedeial  corpora- 
tions." VZl  U.  S.  39.  40  132:157J,  2  Inters. 
Com.  Rep.  IdO. 

The  Act  of  Confess  now  in  question  de- 
clares the  construction  of  tlie  North  River 
Bridge  l»etwe;'n  the  states  of  New  York  and 
New  Jersey  to  be  **in  order  to  facilitate  inter- 
8tnt<'  commerce;"  and  it  makes  due  provision 
for  the  condemnation  of  lands  for  the  con- 
Btruciion  and  maintenHnce  of  the  bridge  and 
its  approaches,  and  for  just  compensation  to 
the  owners,  which  has  been  accordingly 
awarded  to  the  plaintiff  in  error. 

In  the  light  of  the  foregoing  principles  and 
authorities,  the  obji  ciion  made  to  the  consti- 
tutionality ot  this  Act  cannot  be  sustained. 

Jvdgment  affirmed. 


535]    FRANKLIN    P.   MILLER, 

Plff.  in  En:, 

T, 

STATE  OF  TEXAS. 

(See  S.  C.  Reporter'd  ed.  &'S>-539.) 

Camjinff  of  dangerous  teeaponft — coin^titniional 
avuHtlnuht — state  judgment — oini»Hion  to 
eOiiin  immunity — due  proccstn  of  law. 

1.  Thcstatuto  of  Texas  prohibiting  the  carrying 
of  (laiisrorous  wcupons  docs  not  abtidyre  the  coii- 
stifiKioiuil  priviicjfca  or  immunities  of  citizeosof 
the  I'liitcd  Stales. 

« 

2.  The  re«t  rict  ion  of  the  second  and  fourth  amend- 
mcnt^  lo  the  (^)n.«titution  of  tlio  United  States 
opemte  only  upon  the  Fedi'nil  power,  and  have 

no  nItTcnce  whatever  to  prococdmffs  in  state 
courts. 

8.  If  tlio  eonptitutional  rlffht  was  not  set  up  or 
claimed  In  the  proper  court  below,  the  judj^ment 
ot  the  liijrliest  court  of  tlie  suite  in  tlio  action  is 
coMcliigive,  ^^o  far  as  the  ri^ht  of  review  In  ttiis 
court  18  concerned, 

i.  A  privtlejre  or  immunity  under  the  Constitntfon 
of  tlie  Tnited  States  cannot  bo  sot  up  in  this 
court  under  Kev.  Stat,  i  7W.  when  suffijesfed  for 
tlio  flfstttme  in  a  petition  for  rehearin>r  after 
Judi^nient. 

&  wiieie  the  proceedlnjrs  In  the  state  court  were 
condui-ied  under  tho  ordinary  forms  of  criminal 
pn).vcuutiuu9  there  was  no  denial  of  due  process 
of  law. 

[No.  1106.] 
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NoTE.--^/j  tnjttrUiiJiction  in  the  United  States  Su- 
preme Court,  where  h'ctkrai  queaiion  arises,  or  where 
are  drawn  in  qnef'tion  utatulcs,  treaty  nr  Qmstihu  ion. 
see  notes  to  Martin  v.  Hunter,  4:  97,  Matthews  v. 
Zare.  2:C54,  and  Williams  v.  Norrls,  6:571. 

As  tnJuriiHlietlon  of  United  States  Sutireme  Omrt 
to  declare  state  law  void  as  in  conflict  with  slcUe  con- 
ttUution:  to  revise  decrees  of  state  omrts  as  to  con- 
ttruclion  <•/  state  laws,  see  note  to  Hart  ▼.  Laraphire, 
7:670,  and  to  Commercial  Bank  of  CinciuuaU  v. 
Buckingham,  12:  160L 
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IN  ERROR  to  the  Court  of  Criminal  Appeals 
of  the  State  of  T«x>u*,  to  review  a  jud«j- 
ment  of  that  court,  attirming  the  judgment  of 
tlie  Dis'rict  Court  of  Dallas  county,  Texas, 
of  conviction  and  sentence  to  death  of  Franklin 
V.  Miller  for  tlie  murder  of  one  Riddle.  On 
motion  to  dismiss.     Dismissed, 

Statement  by  Mr,  Justice  Browni 
The  plaintiff  in  error  was  indicted  by  the 
grand  jury  of  Dallas  county,  Texas,  ft>r  the 
murde'r  of  one  Riddle  on  .lune  IS,  1803.  lie 
was  convicted  July  23,  1803,  and  sentenced  to 
death.  From  the  judgment  of  the  district 
court  of  Dallas  couniy,  before  which  he  waa 
tried,  he  appealed  to  the  court  of  criminal  ap- 
peals of  Texas,  the  court  of  last  resort  in  crim* 
inal  cases,  where  the  jud^^ment  of  the  court 
below  was  affirmed.  A  motion  for  a  reliear- 
ing  was  then  made  and  overruled.  Defend- 
ant thereupon  sued  out  this  writ,  assigning  ai 
error  that  the  statute  of  the  state  of  Texas  pro- 
hibiting the  carrying  of  dangerous  weapons 
on  the  person,  by  auihoriiy  of  which  statute 
the  court  charged  the  jury  that,  if  defendant 
was  on  a  public  street  carrying  a  pistol,  he 
was  violating  the  law,  infringed  tlie  right  of 
the  defendant  as  a  citizen  of  the  United  Stales, 
and  was  in  contlict  with  the  2d  Amenilment 
to  the  Constitution  of  the  United  States,  pro- 
viding that  the  right  of  the  people  to  keep  and 
bear  arms  shall  not  be  infringe<!;  nccond,  that 
the  same  statute,  which  provided  thai  any 
person  carrying  artns  in  violation  of  the  pre- 
vious section,  miuht  be  arrested  wiiliout  war- 
rant, under  which  the  court  chargeil  the  jury 
that  defendant,  if  he  were  carrvini^  arms  in 
vijilalion  of  the  statute,  was  subject  to  arrevii 
•without  warrant,  was  in  cnutravi-ntim  [«%M0 
of  the  4ih  Amendment  of  the  Consliiuiiun, 
which  provides  that  the  riuht  of  the  pec.plf  to 
hes<'eure  in  their  persons  against  unre.M.nulde 
searches  and  seizures  shall  not  Im*  violated; 
and  of  the  5th  and  14th  aiiiendinents,  wirih 
provide  that  no  person  shall  be  d«p:iv.d  of 
life,  liberiy,  or  property  wiihout  due  proerss 
of  law,  and  that  no  state  shall  pa>s  or  eritorec 
any  law  which  Av.xW  ahri»lge  the  priviletes  or 
or  immuuilies  of  citizens  of  the  United  Slates. 

Mr.  C.  A.  Culberson,  for  defendant  in 
error,  in  favor  of  moiion. 

Mr.  Jo  Abbott  and  Eobt,  B,  Seay.  for 
plaintiH  in  error,  in  opposition. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

Moiion  is  made  to  dismiss  the  writ  of  error 
in  tiiisease  upon  the  ground  that  it  wasi<<>ued 
and  signed  by  the  clerk  of  the  court  of  crimi- 
nal appeals  of  Texas,  and  was  therefore,  in- 
Mifli(!ient  to  give  this  court  jurisdiction,  and 
the  case  of  Doudmaid  v.  WatMn^  103  U.  8. 
278  [20:447],  is  cited  as  authoriiy  for  the  po- 
sition. In  that  case,  however,  the  writ  ran  in 
the  name  of  the  chief  justice  of  the  supreme 
court  of  the  state,  to  the  clerk  of  that  court, 
was  tested  in  the  name  of  the  chief  justice  of 
the  supreme  court  of  the  state,  signtd  by  its 
clerk,  and  sealed  with  the  seal  of  that  court 
"It  had  not,"  paid  the  court,  "a  single  requis- 
ite c>f  a  writ  of  this  court."  Revised  Statutes, 
section  909,  provides  that  when  a  writ  of  error 
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**i8  issued  by  the  supreme  court  to  a  btale 
court,  the  ciUitioD  shall  be  Bigned  by  the  cliieT 
Justice,  or  judge,  or  chancellor  of  8urh  court, 
reo'iering  the  jadgmeot  or  passing  the  decrc-f 
complained  of,  or  by  a  Justice  of  the  Supreme 
Court  of  the  United  Stuie«,  ami  the  adver>c 
parly  shall  have  at  least  thirty  da>s*  notice." 
And  by  section  1003,  '*  writs  of  error  from 
the  supreme  court  to  a  state  court  in  cases  au- 
thorized by  law  shall  be  issued  in  the  same 
manner,  and  under  the;  same  rcculations,  and 
537J  *Aliall  have  the  same  effict  as  if  the 
Jutigment  or  decree  eomplained  of  had  l)een  ren- 
dered or  passed  in  a  court  of  the  LJniic<ISiates." 
in  this  ca.se  the  writ  runs  in  the  name  of  the 
President  of  the  Uuiletl  Stales,  to  the  judges  of 
the  court  of  criminal  appeals,  is  tested  in  the 
Dame  of  the  Chief  Justice  of  the  Supreme 
Court  of  the  United  States,  si^^ned  by  the 
clerk  of  the  court  of  criminal  ap|ieaN,  and  al- 
lowed by  its  presiding  Judge.  If  there  was 
any  error,  it  was  in  the  si>rnature  of  the  writ 
by  the  clerk  of  the  court  of  appeals,  instead  of 
by  the  clerk  of  this  court,  or  of  the  circuit 
court  of  the  Unitetl  Stales  for  the  proper  di««- 
tricl  {Kx  parte  HaUton,  119  U.  S.  613  [^0:  500]) 
and*  Huch  error  would  be  amendabte  under 
section  10<).i.  which  provides  that  the  Supreme 
Court  may  allow  an  amendment  of  a  writ  of 
error  iu  all  particulars  of  form.  Tfj-tta  cfc  /'. 
R,  Co,  V.  Ku'k,  111  U.  S.  486  [-^8:  481).  Of  a 
similar  mistake  it  was  said  in  ^VrJ/onor/fi  v. 
MVIaudon,  44  U.  8.  3  How.  69'i.  707  [11:787. 
794]:  "If  errors  had  been  asHL'tied  by  the 
plaintiff  here  and  joined  by  the  defendant,  no 
motion  to(iismi88  for  such  a  cause  could  be 
beard."  But  the  court  express  no  opinion  a« 
to  whether  the  error  was,  in  it«elf.  cause  for 
dismissal.  As  was  said  in  Ex  parte  littUfon, 
It  has  doubtless  '*  been  the  prevailinsf  custom 
from  the  hcginning  for  the  clerk  of  this  court, 
or  of  the  circuit  court  for  the  propf»r  ciiMirict, 
to  issue  the  writ,  and  for  such  writ  to  be  lodged 
Kilh  the  clerk  of  the  state  court,''  but  it  has 
Dever  lM*en  held  that  the  signature  of  the  clerk 
of  the  stritc  court  was  fatal  to  the  writ.  On 
the  cofilrarv,  it  was  helil  in  Shtppard  v.  WU 
«(m,40U.  S.  5  How.  210  [12:1;^0J,  that  the 
Avi  of  183'^,  providing  that  writs  of  error  and 
appeals  from  the  final  deci«iionsof  the  supreme 
court  of  a  territory,  should  be  allowed  in  the 
•ame  manner  and  under  the  same  regulations 
as  from  the  circuit  courts  of  the  Unitoi  States, 
gave  to  the  clerk  of  the  territorial  court  the 

JKiwer  to  issue  the  writ  of  error,  and  to  a 
udge  of  that  court  the  power  to  sign  the  cita- 
tion, and  approve  the  bond. 

Without,    however,    expressing  a  decided 
opinion  upon  the  invalidity  of  the  writ  as  it 
sow  stands,  we  think  there  is  no  Federal  ques 
tion  properly  presented  by  the  record  in  this 
538]  *case,  and  that  the  writ  of  error  must  lie 
dismiKSt  d  upon  that  ground.  The  record  exhib 
its  nothing  of  what  took  place  in  the  court  of 
original  Jurisdiction,  and  begins  with  the  as- 
sigumeot  of  errors  in  the  court  of  criminal  ap 
peals.     In  thisas^inrnment  no  claim  was  made 
of  any  ruling  of  the  court  beliw  adverse  to 
aoj  constitutional  right  claimed  by  the  defend 
aot,  nor  does  any  such  appear  in  the  opinion 
of  the  court,  which  deals  only  with  certain  al 
l^ged  errors  relating  to  the  Impaneling  of  the 
Jury,  the  deoial  of  a  continuance,  the  admis- 
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slon  of  certain  testimony,  and  certain  excep- 
tions taken  to  the  chnrge  of  the  court.  In  h's 
motion  for  a  rehearing,  however,  defend  lut 
claimeti  lliat  tlie  law  of  the  .state  of  Texas  for- 
bid'ling  the  carrying  of  we^tpons,  and  author- 
izing the  arrest  without  warrant  of  any  pcrsnn 
violating  such  law.  under  which  certain  ({iies* 
lion«*  aro<»e  upon  the  irinl  of  the  ca^e,  wns  is 
conflict  will)  the  2iid  anfl  4ih  AuiendmrMiis  to 
the  Constituti«)n  of  the  United  States,  one  of 
which  provides  that  the  rigiit  of  the  people  to 
keep  and  bear  arms  shall  not  be  intrin«:ed, 
and  the  other  of  which  protects  the  people 
airainst  unreasonable  se«rrlns  and  seizures. 
We  have  examined  the  record  in  vain,  how- 
ever,  to  find  where  the  dif  udant  was  denied 
the  benefit  of  any  of  tliet-e  provisions,  and 
even  if  he  were,  it  is  well  settled  that  the  re- 
strictions of  thtse  amendments  operate  only 
upon  the  Federal  power,  and  have  no  refer- 
ence whatever  to  proccillngs  in  slate  cour's. 
Barron  v.  Baltimore,  32  U.  S.  7  I*et.  24:<  |8: 
672];  Foxv.  Ohio,  40  U.  S.  5  How.  410  [12: 
213];  Tmtchell  v.  rtnnxyhanin,  74  U.  iS.  7 
WhI.  821  [19:22:J];  Nhd  York  Sup.  CX  JuB- 
tices  v.  Untttd  St. I  ten  {.higtircn  v.  Alar  rat/)  76 
U.  8.  9  Wall.  274  [19:«58J;  United  ShitrH  v, 
CruikHhahk,  92  U.  S.  54i,  552  [2:i:58«,  oUlJ; 
Kr  parte  Spieji,  123  U.  8.  131  [:il:80]. 

And  if  the  14ih  Amendment  limited  the 
powjT  of  the  states  as  to  such  rights,  as  per- 
taining to  citizens  of  the  Unit«»d  Stales,  we 
think  it  was  fatal  to  this  cbiirn  that  it  was  not 
fct  up  in  the  trinl  C«»url.  In  h^r  parte  Spies.  123 
U.  S.  131.  lyo  |31:80,  90],  ohj;.«  ijon  Wii^  made 
that  a  certain  kiier  was  obtained  from  the  de- 
fendant by  an  unlrtwfu!  seizure,  and  the  con- 
sti'utionaf  iniiuunity  was  set  up  in  the  supreme 
court  of  Illinois,  as  well  as  in  lids  court,  but 
it  w.'is  not  made  on  the  trial  in  the  court  of  or- 
iudnai  juris  tiction.  It  was  held, both  *hv  [«'»c)0 
the  supreme  court  of  Illinui.s  and  by  this  eotirt, 
that  the  defense  .should  have  proven  that  the 
letter  was  unlawfully  seized  by  the  police,  and 
slifxild  then  have  opposed  its  admission  upon 
the  ground  tluit  it  was  obiain«'d  by  such  un- 
lawful seizure.  Said  the  Cld-f  Justice;  **A8 
the  supreme  court  of  the  state  was  reviewing 
the  decision  of  the  trial  court  It  nui«t  appear 
that  the  claim  was  made  in  that  court,  because 
the  supreme  court  was  only  aui hoi  ized  to  re- 
view the  Judgment  fur  errors  commit  led  tliere, 
and  we  can  do  no  more.  ...  If  the  right 
Wiis  not  set  up  or  claimed  in  the  proper  court 
below,  the  judgment  of  the  highest  court  of 
the  stale  in  the  action  is  conchr^ve.  so  far  as 
the  right  of  review  here  is  con(XTned."  So  in 
Texan  <fe  Pae.  R.  Co.  v.  Southern  Vac.  Co  137 
U.  S.  48  [34: 614],  it  was  held  ditceily  that  a 
privllcire  or  immtmlty  under  the  Constiiution 
of  the  United  States  cannot  be^et  up  hore  un- 
der Revbed  Statutes,  §  709,  when  suggested 
for  the  first  time  In  a  petition  for  rehearing 
after  Judt;ment.  See  also  CaldueU  v.  7'exa$, 
187  U.  8.  692.  698  [34:816,  818]. 

There  was  no  otuer  question  under  the  14th 
Amendment  to  the  Constitution.  As  the  pro- 
ceedings were  conducted  under  the  ordinary 
forms  of  criminal  prosecutions  there  certainly 
was  no  denial  of  due  process  of  law,  nor  did 
the  law  of  the  state,  to  which  reference  whs 
made,  abridge  the  privileges  or  immunities  of 
eitiwen*  of  the  Unitsd  Statei,  as  such  privileges 
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and  immuoities  are  defined  iu  Ibe  Butchers 
Benev,  Affso.  v.  Crescent  City  L.  8.  L.  d:  S  If. 
Co.  V'Sfnvghter  Uou^e  C«.<^«")83U.  S.  IG  Wall. 
86  r2l:3t<4].  and  in  Crandull  v.  yec'tda,  73  U. 
8.  6  Wail  30  [18:  74.5],  and  Wurdw,  Maryland, 
79  U   S.  12  Wall.  103  [20:  200]. 

T/ie  writ  of  error  is  theiffure  dismissed. 


540]      THE  ANVIL  MIXING  COMPA- 
NY, Plff.    in    Lrr., 

V. 

JOHN  HU.^IBLE  ET  AL. 

[See  S.  C.  Reporter's  ed.  5J0  5.>4.] 

Contract  fit  mining  ore — profits,  Klien  ree^'t- 
ered  as  da  ma  f/ts— breach  of  contract— lia- 
hilitjf  for  noiijicrfurrnance — Ittttr^  ichen  no 
estoppel— etidenu. 

L  Where  a  contract  jrave  a  party  thereto  theri«bt 
to  terminate  it  In  a  certain  contingency,  be  bas 
no  right  to  termmute  It  arbitrarily. 

t.  Where  a  contract  for  mining  the  Iron  ore  on 
and  above  the  llrst  level  of  a  mine,  providc-s  that 
the  ore  shall  contain  at  least  56  percent  of  metal- 
lic iron,  and  the  contract  is  afterwards  extended 
to  include  the  ore  on  and  above  the  second  and 
third  levels,  with  the  exception  that  the  ore  ex- 
tracted under  this  contract  shall  contain  at  least 
68  per  cent  of  metallic  iron,  the  stipulation  as  to 
the  increased  per  cent  applies  only  to  the  ore 
taken  from  the  second  and  third  levels. 

IL    Profits  which  are  a  mere  matter  of  si>eculation 

,  connot  be  made  the  basis  of  recovery  in  suits  for 
breach  of  contract,  while  profits  which  are 
reasonably  certain  may  be. 

L  Profits  may  be  reco\'ered  as  damages  for  breach 
of  a  contract  for  mlnlnflr  ore  where  they  are  not 
uncertain  or  remote,  and  were  obviou«ly  within 
the  intent  and  mutual  understanding  of  both 
parties  when  the  contract  was  made. 

I.  Whenever  one  party  to  a  contract  prevents  the 
other  party  from  going  on  with  it,  the  other 
party  to  at  liberty  totreatthe  contract  as  i^roken 
and  abandon  it,  and  recover  as  dama;^es  the 
profits  which  he  would  have  received  through 
full  performance. 

6.  When  a  contract  is  not  performed  the  party 
who  is  guilty  of  the  flr^^t  breach  Is  generally  the 
one  upon  whom  rests  all  the  liability  for  the 
nonperformance. 

7.  A  letter  written  by  a  party  does  not  estop  him 
from  showing  that  the  facts  stated  therein  were 
erroneous,  nor  preclude  him  from  showing  the 
actual  facts. 

0.  Wliere  by  the  contract  the  amount  due  plain- 
tiff was  to  be  determined  by  the  weigh  bills  which 
were  in  the  possession  of   the  booklceeper,  an 

Note.— -4s  ^)  contracts  by  letter  or  telegram,  offer 
and  acceptance:  when  valid,  see  note  to  Eliason  v. 
Henshaw.  4:  5o6. 

As  i(t  contracts;  performance:  when  excused  hy 
nonperformance  of  other  ixirty  or  his  prevention  of 
performance,  see  note  to  United  States  v.  Peck, 
2C:  46. 

As  to  what  laivs  are  tx)id,  as  impairing  obh'aation 
of  contracts,  see  note  to  Fletcher  v.  Peck,  3: 162. 

As  to  stated  sum  in  contract;  whether  penalty  or 
Hquldiited  damages,  see  note  to  Tayloe  v.  Sandi- 
ford,  5:384. 

As  to  how  far  fraud  or  iVeg'd  consideration  wiU 
avoid  contract^  see  note  to  Armstrong  ▼.  Toler, 
6:  468. 
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officer  of  the  defendant  company  and  plaintiff 
applied  to  him  for  the  bills,  the  reply  of  such 
officer,  in  possession  of  them,  is  competent  testi- 
mony. 

[No.  823.] 
Argued  March  £6,  £7, 1S94.    Decided  May  U, 

1894, 

TN  ERROR  to  the  Circuit  Court  of  the 
1  United  Slates  for  the  We'stera  District  of 
Micliiirau,  to  review  a  jud^rment  for  the  plain- 
tilTs.  J(thn  Humble  et  al.,  for  the  sum  of 
s."J943.Tl^  in  an  action  brought  against  the 
Anvil  MluJDj^  Company,  dcfetidant,  for  dam- 
ages for  breach  of  a  contract  for  mining'  iron 
oie.  and  for  work  done  under  said  contract. 
A  fir  tiled. 

JSta^oiicnt  by  Mr.  Justice  Brewer: 

On  May  1,  ISSS.  John  Humble,  Joseph  H. 
Johns,  and  James  .Tobns,  who  wen*  parJners 
dnintj  bu^infs*  under  the  firm  name  of  Jobos 
lirothers  &  IlumMe,  entcied  into  a  contract 
vviih  the  Anvil  Miuinjjj  Company,  for  mininix 
iron  ore.  *Tbe  provisions  of  the  con-  [541 
1  tract,  80  f«r  as  they  are  material,  areihat*'lhey, 
•he  said  party  of  the  first  part,  shall  aud  will,  m 
a  good  and  workmanlike  manner,  and  at  their 
own  pro]>er  charge  and  expense,  mine,  remove, 
and  load  into  the  &kips  all  the  mercbautahle 
iron  ore  contained  on  or  above  tne  first  level 
of  the  mine  now  owned  and  worked  by  the 
said  Anvil  Mining  Company,  at  its  No.  1 
shaft,  in  said  township  of  Bessemer.  The  said 
ore  shall  be  mined  and  removed  by  what  is 
known  as  the  caving  system,  and  the  ore  re- 
moved shall  be  at  least  seventy-five  pir  cent 
(75  per  cent)  of  the  merchantable  iron  ore  con- 
tained on  or  above  said  first  level,  and  shall  be 
worked,  taken  out,  and  removed  in  such  man- 
ner as  not  to  interfere  with  the  future  work- 
ings, and  development  of  said  mine.  Said 
party  of  the  first  part  shall  work  said  mine  to 
its  full  capacity,  and  remove  the  ore  there- 
from without  unnecessary  delay,  and  shall 
mine  from  said  level  at  least  two  hundred  (200) 
tons  of  merchantable  iron  ore  per  day;  that  is, 
the  average  amount  of  ore  removed  each 
month  shall  not  be  less  than  (200)  tons  per 
day. 

**It  is  understood  and  agreed  between  the 
parties  hereto  that  should  it  be  determined  bj 
said  second  party  that  the  ore  from  the  secona 
and  third  levels  of  said  mine  can  be  removed 
and  extracted  by  the  caving  system  of  mining, 
or  by  the  same  system  practiced  in  removing 
the  ore  from  the  said  first  level,  that  this  con- 
tract, at  the  option  of  said  second  party,  shall 
extend  to  and  include  the  ore  contained  on 
and  above  the  second  and  third  levels  of  said 
mine. 

"It  is  also  agreed  that  it  shall  be  entirely 
optional  with  said  party  of  the  second  part  to 
extend  the  contract  to  the  ore  below  the  second 
level,  and  that  the  said  party  of  the  second 
part  shall  have  the  right  of  terminating  this 
contract  and  the  said  system  of  mining  at  any 
time  when  said  second  parly  sliall  decide  that 
said  system  is  prejudical  to  the  future  welfare 
and  development  of  said  mine;  equitable  com- 
pensation to  be  made  said  party  of  the  first 
part  for  damage  suffered  by  them  by  reason 
of  the  said  party  of  the  second  pan  so  ter- 
minating this  contract,  and  should  said  parties 
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hr  iinabletoap^reeup'^n  tli^hnsisof  setllemcnt, 
61-2]ihenlliein!ittor*^liaII  belcfttolwodisin- 
ter<'hU'd  mining  superinteinloulp,  on«tobcchos- 
en  by  the  party  of  the  lirst.  part  and  the  other  to  ! 
be  rhosen  l»v  the  parly  of  Ihc  second  part,  and 
in  case  s;n(f  rofcu'c*  fail  to  agree,  they  shall 
ch()t>sea  third,  and  the  dc(  i^i^M]  of  said  referees, 
or  the  majniiiy  of  them,  shall  be  tinal  and  con- 
clusive upon  the  parties  hereto  as  lo  the  coni- 
pt.r.s'ilion  to  be  made  aaid  jiarly  of  tho  first 
|>art  beeause  ol  the  termination  of  this  cou 
Irnef. 

**Thc  said  parly  of  the  fir<;t  part  agrees  that 
the  faid  party  of  the  f<'«'«'!»d  part  shail  hr»ve 
the  use  of  lumlKT  oiic  >'.;  n  f'»i-  the  purpose  of 
rai>iii|r  either  ro(l\  or  ir^'  fr*  iti  sail  nnnejn 
tho  siiikins;  of  said  «.l)':fl  atid  lievilo'fi.u  «r.i.l 
mine  bclnw  th'j  fi:'L  W-vrl.  This  prix  lii  c^e  t<i 
use  nun  lu«r  one  .' ijJl  is  i(»  be  ro'.*<i(!c'r('d  to 
apply  only  to  the  kmm.v.iI  i.f  ore,  rock,  or 
o;her  material  n<'Ct"'ary  lo  betaken  out  in 
Finking  said  slinft.  and  in  drifting,  cross-cut- 
tiu«r.  and  openiiii;  Hm*  loNver  hovels. 

"The  ore  to  bi!  liken  (*n\.  by  said  party  of 
the  first  part  under  this  eorstn-cl  shall  be  mer- 
chantable iron  ore,  cnnfMiiiinL""  at  l<a>t  tifty  six 
(5C)  per  cent  or  upward-;  of  metallic  iron,  and 
no  ore  of  lower  grade  sljall  be  accepted  or  paid 
for  by  the  said  party  of  the  second  part. 

''Thesaid  party  of  the  Urst  part  are  to  mine 
itaid  ore  and  place  the  siimt;  in  the  skips  at 
No.  1  shaft  in  said  mine,  ready  for  hoisting, 
the  ore  to  be  hoisted  at  tho  expense  of  the  said 
party  of  the  second  part,  who  agree  to  furnish 
all  necessary  power  to  properly  run  the  skip 
in  said  No.  1  shaft  for  the  purpose  of  holstin;^ 
the  ore  mined  and  placed  therein  by  the  parties 
of  the  first  part,  but  this  covenant  shall  not 
deprive  the  party  of  the  sccimd  part  of  the 
right  to  use  said  skip  for  the  purposes  and  in 
the  manner  hereinbefore  provided.  In  case 
of  any  accident  to  said  machinery,  said  party 
of  the  second  part  shall  not  be  liable  for  any 
damages  sustained  bv  said  party  of  the  first 
part  caused  by  delay  in  replacinf^  or  repairing 
said  machinery,  provided  the  said  party  of  tho 
second  part  shall  cause  the  same  to  be  replaced 
or  repaired  with  all  reasonable  diligence. 

"The  said  party  of  the  first  part  are  to  take 
out  all  the  ore  which  can  possibly  be  taken 
54  3J  out  under  the  caving  system  of  *mining, 
and  in  no  case  shall  the  amount  taken  out  be 
less  than  seventy  five  (75)  per  cent,  of  the  ore 
contained  therein,  as  above  agreed. 

"The  party  of  the  second  part  are  to  have 
the  right  or  privilege  of  superintending  and 
directing  said  work,  and  for  that  pur])ose  to 
enter  said  mine  and  inspect  the  works  thereof 
at  any  time,  for  the  purpose  of  seeing  that 
the  work  is  properly  conducted  by  the  said 
first  party,  and  that  the  work  so  done  is  not 
jrrejudicial  to  the  future  interest  and  working 
jf  said  mine. 

''It  is  further  expressly  stipulated  and 
Agreed  that  the  said  party  of  the  second  part 
shall  not,  under  any  circumstances,  be  liable 
for  any  damage  or  injury  to  cither  person  or 
property  by  reason  of  the  carelessness  or  negli- 
gence of  the  said  party  of  the  first  part  or  of 
their  workmen,  apprentii'es,  or  other  persons  in 
their  employ,  in  the  furtherance  of  this  con- 
trrct.  and  that  the  said  party  of  the  first  part 
shall  and  will  indemnify  and  forever  save  harm- 
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lesa  the  said  parly  of  the  second  part  from  all 
actions,  claims,  suits,  and  daiuHucs  by  reason 
thereof.  In  consideration  whereof  the  said 
parly  of  the  second  part  eo  veuants  atid  aiMecs 
to  and  wiih  the  said  party  of  the  first  part 
lo  pay  to  them,  thesMJd  j»ariy  of  the  first  part, 
the  sum  of  sixty  cenl-i  (SOii.s)for  each  and 
every  gross  ton  of  nierchaut.iMe  iron  ore  mined 
and  removed  by  the  said  party  of  the  first 
part  from  the  said  mine  under  this  contract, 
each  gross  ton  to  contain  two  tlioJi*^?:!:!!  two 
hundred  and  forty  ('i240)  ponuU  av'iidujivns. 
Tiieamounlof  oresiiip,  ed  fronisj/nl  preiiii<fs. 
and  tho  amount  due  ^^uid  parly  of  the  rii^t 
part  therefor  shall  be  deternnr.^'d  bj'  and 
i»  i:-".ed  upon  the  wei^dits  as  a<*cerlained  by  the 
reporlsuf  (he  railrnad  c(>irip  iny  or  ton!p.ini<  s, 
made  lo  said  parly  of  the  second  part,  of  the 
shipnii'iit  of  the  ore  from  *.iiid  mine,  in  ca?c  of 
the  siiipmeut  of  the  ore  so  mined  from  said 
preini&es." 

This  contract  was  subsequently  extended  by 
the  follow*,  inj;  slipulafion.  dated  the  lOih  day 
of  July,  188.S: 

*'Ii  is  inulually  agreed  by  the  parties  to  the 
within  agreement  (hat  this  contract  shall  ex- 
tend lo  and  include  the  ore  contained  on  and 
above  the  second  and  third  levels,  as  named 
"^therein,  with  the  ex(  e|.*tion  that  the  [544 
merchantable  iron  ore  extracted  under  this  con- 
tract shall  contain  at  least  oS  percent  (fifty- 
eight  percent)  or  upwardsof  metallic  iron." 

The  firm  commenced  the  work  soon  after 
this  contract  was  entered  into  and  continued 
it  until  the  llih  of  October  of  that  year.  On 
February  11th,  1889,  they  began  this  action  in 
the  circuit  court  of  the  slate  of  Michii^an  fi>r 
the  county  of  Gogebic,  to  recover  for  work 
done  and  damages  sustained.  The  defendant 
removed  the  case  to  the  Federal  court,  where 
issue  was  joined,  and  tho  case  went  to  trial 
before  a  jury,  which,  on  September  18,  re- 
turned a  verdict  for  the  plainlitTs  in  the  sum 
of  $5943.79.  Pending  the  proceediui^s  in  the 
trial  court  one  of  the  plaintiffs,  Joseph  11. 
Johns,  died,  and  the  suit  was  revived  in  the 
name  of  John  Humble  and  James  Johns,  the 
surviving  partners.  Upon  the  verdict  as  re- 
turned judgment  was  entered,  and  to  re- 
verse such  judgment  the  delfendant  sued  out 
this  writ  of  error. 


Mettra.  Dan.  H.  Ball  and  Jas.  6.  Flan- 
ders, for  plaintiff  in  error: 

The  contract  sued  upon  was  by  its  terms  lia- 
ble to  be  terminated.  Neither  party  was  bound 
to  continue  it,  and  neither  would  be  entitled  to 
damages  against  the  other  for  terminating  it, 
except  compensation  as  provided  by  the  terms 
of  the  cou  tract. 

FinUy  Shoe  d  L,  Co,  T.  Kurtz,  84  Mich.  90; 
Wilkinson  v.  Ileav^nrich,  68  Mich.  574, 55  Am. 
Rep.  708;  Utim  d  S.  B.  Q}.  v.  BrincJcerhoff,  21 
Wend.  139,  34  Am.  Dec.  220;  Leuter.v,  Jcioett, 
12  Barb.  502;  Done]/  ▼.  Packwood,  53  U.  S.  13 
How.  126(13:921). 

After  Uie  modification  of  the  contract,  July 
10,  all  the  ore  to  be  taken  out  under  the  con- 
tract, from  any  part  of  the  mine,  was  required 
to  contain  58  per  cent  of  metallic  iron. 

Under  the  facts  in  this  ca«\  the  damnires 
claimed  for  loss  of  profits  were  too  uncertain. 
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coiitingeot  and  conjectural  to  found  a  verdict 

JJch'/nnon  v.  McE'r.m,  48  Mirh.  106.  43  Am. 
Rei»  45^;  JlUs  V.  Mclxan,  48  Mich.  42:^. 

Tl.ire  was  no  evidence  that  Ibe  pluintifTs 
ifC'U'  "topped  and  prevented  from  iroing  on  un- 
der ilj»  ir  contract,  at  least  on  tbe  tiist  levtl. 

Tbere  is  al)>oli!icly  no  evidince  to  show  that 
tbtro  remained  any  ore  Cv)ntaiuing  fifty-eiiibt 
p«r  cent  of  metallic  iron,  en  tbcfiist  level,  Ibal 
could  liave  been  t'.iken  out. 

'1  be  contract  wa<  entin*.  and  if  bindin;r,  re- 
quired ibe  plHiniilTs  to  take  ou»  all  tlic  ore  on 
tnree  lex  els,  ot  tbv  grade  s|K*cificd.  T];l'  plain- 
tills  would  not  beeu'iilcd  to  theconlKu  !  pi  ice 
for  taking  out  a  small  part  of  tbe  ore  th:it  could 
be  most  cheaply  mined. 

JJuOiardaton  Lumber  Co.  v.  Botes^  31  Micb. 
158. 

Plainliil  cannot  rr«rind  tlie  r-'^ntract,  and 
then  insist  on  dam:ii:(>  f«.r  not  p  :  ri»rminir;  for 
\i here  a  contract  i;;  rtscmdeu  au  aciiuu  w ill  not 
lie  for  the  breach  of  it. 

Van  Trott  v.  Wkise,  36  Wis.  439;  Ilunt  v. 
SVk,  5  East,  44U. 

Pa.st  piofiis  are  noguiile  to  what  might  have 
bc«'U  nij.de  theieaftcr. 

ydativson  V.  Mt.  Vcrhon,  5S  N.  Y.  301. 

Mi^diif.  Edwin  F.  Uhl,  I'nifk  KutU  and 
Btiiutj  Ihyt.  for  defen«!:.nis  in  inor: 

The  prolits  whirh  might  have  betn  realized 
by  the  performance  of  a  contract  are  a  just  and 
projter  measure  «d  •!::ma^e.s  for  ibi*  breach  of 
f m  h  contract,  when  they  can  be  shown  with 
roasuna'jltctr.ainiy.  Profits  will  be  measured 
by  the  dilT(  rence  i  tivM-en  tbe  cost  of  doinT  the 
Work  at.d  uhat  Ihi  party  was  to  receive  for  it. 

Ati.i*'»"U  V.  Mora-.  Go  Mich.  276;  Ihtrrtllv. 
y.ic  y^'A  ci-  >'.  S  t<iU  Co.  14  .Mi(.b.  S4;  dood 
rich  V.  U'llard,  51  .Mirh.  02;  mimlephia,  W. 
d  n   II  Co.  V    I]>.>r,iri\  54  V.  8.  13  How   307 
(U:  157);  I'nt'Utl  JSt  tUs  v.  IkTiav,  llO  U.S.  388 
(2^:  1<JS;;  /."'///  v.  t\imp\lU  20  Mich.  230;  l>08 
ton  V.  lUhdii'Son,  02  Mich.  <UH»;  (yCnindl  v. 
Muln  d'  Tcnilt  i^tfi,  Uct.l  Co,  90  Cal.  515;  C'lue 
V.  J^^nJf^  46  X.  Y.  S.  IL  CCn;  Ai'lp^n'u  v.  Work 
infj,  32  111.  App.  ITS;  Dr.  llarUr  MeOuunc  Co. 
V.   II"i)hin$.  b3  Wis.  3oO;   Junior  Mj'y.  Co,  v. 
lIol'\tr  Mfg.  Co,  30  Fed.  Rep.  410. 

Parties  ;o  a  contract  cai.not.  by  stipulation  in 
the  (oniiact,  oust  the  court  of  .iiiris(iicii^»n. 

Ltter  V.  TrovcUr's  Ins.  Co.  60  Mich.  545. 

An  exception  in  a  roniract  issome-hing  taken 
out  of  a  iliing  granted  in  the  same  instrument. 

1  IJouvier.  Law  Diet.  491. 

AVbere  the  parlies  gave  a  practical  construc- 
tion of  the  contract,  such  construction  by  both 
parlies  should  be  adopted  by  tbe  court. 

'JopUJt  V.  loyd.ff,  122  U.  S.  121  (;^0:  1113); 
Chicigov.  Sfiddoii,  76  U.  S.  0  Wall.  5U(10:r.04); 
Co'fman  V.  Crubh,  23  Pa.  303;  intone  v.  Clark, 
1  3kt.  878.  35  Am.  Dec.  370. 

The  rule  of  damages,  where  plaintiflP  bas 
failed  to  substantially  perform  a  uon  appor 
tionable  contract,  is,  be  may  recover  the  rea- 
•onable  value  of  anything  done  under  tbe  con- 
tract, not  exceeding  tbe  contract  price,  from 
>vhich  the  other  party  had  derived  a  substan- 
tial benefit  and  bus  appropriated. 

Allen  V.  McKibbin,  5  iMicb.  440;  WiUley  ▼. 
Fractional  Scftool  Diat.  JSo,  I  of  Paw  Paw,  25 
Mich.  419;  Wilson  v.  Wagar,  26  Mich.  452;  Ik- 
gole  ▼.  Mckenzie,  26  Mich.  470;  Moon  t.  Harder, 


38  Mich.  566;  Gage  t.  Meyers,  59  Mich.  300; 
Wickes  Broi.  T.  iSicift  EUetrie  Light  Co.  70 
Mich.  322. 

The  presumption  is  that  the  contract  price 
is  the  Value. 

Gage  v.  Meyen,  a>/pra. 

A  party  to  a  contract  is  entitled  to  recover 
against  the  other  party  who  violated  ildamagi*? 
for  tbe  profits  he  would  have  made  out  of  ii  if 
it  had  been  per  formed. 

1  Sutherland,  Dam.  118;  Grand  Tiapidi  ^  B. 
a.  B.  Co.  V.  Van  Dusen,  29  Mich.  431. 

.1/r.  Justice  Brewer  delivered  tbe  opinion 
of  the  couri: 

The  claims  of  the  respective  parlies,  as  statcti 
by  the  court  in  its  charge  to  the  jury,  are  briefly 
these:  Plaintiffs  claimed  *fir>t,  an  [Q^t 
amaint  unpaid  for  ore  mined  in  Septcm:»er 
and  October;  second,  wages  which  ibey  bad 
paid  during  certain  periods  when  they  were 
delavedin  ihe  prosecution  of  tbe  work  by  tbe 
fault  of  tbe  defendant;  and  third,  the  profitu 
which  they  would  have  made  if  the  defend- 
ant had  not  prevented  them  from  completing 
ihe  contract.  On  the  other  band,  the  (lefencP 
ant  claimed  first,  exce-sive  freichis  paid  !»y 
reason  of  a  failure  on  the  part  of  ihe  j)lain!itTs 
topri'ducelhe  ore  seas- »nabiy;  second,  dama;'('8 
for  a  failure  to  bring  out  that  percent  of  tiie 
ore  which  by  the  contract  plaintiffs  had 
agreed  to  lake  out  of  the  mine;  and  third, 
damages  on  account  of  the  unskillful  wurkin>; 
uf  the  mine. 

The  first  claitn  of  the  plaintilTs,  to  wit,  fnr 
ore  mined  in  S:|>tember  and  October,  is  nm 
disputed.  Wi:li  regard  to  tbe  secontl.  tbe 
court  acc'pt«'d  the  Vule  of  law  agreed  uptm 
by  counsel  for  both  parties,  and,  iheretnre, 
there  is  no  di.'^putc  as  to  that.  The  ccmtro- 
veisy  Is  In  respect  to  plaintirTs*  cl  dm  fc»r 
piMtils,  and  here  many  que.'»iion>  are  disf-u^sed 
i)v  counsel.  We  shail  in  our  examinan'on  of 
tlieni  follow  tbe  order  in  which  they  are  pre- 
-<ni«d  in  the  brief  of  defendani's  counsel. 
The  fust  objection  to  any  recovery  under  this 
claim  is  that  by  the  very  terms  of  ihe  coutraoi 
ihe  defendant  was  at  liberty  to  terminiie  it  at 
any  time,  henee  it  is  in-isled  that,  even  if  it 
did  so,  plainiilTs  were  not  entitled  to  reC'»vt*r 
any  protits  which  they  might  have  made  hml  it 
not  l»een  terminated;  that  couple<i  with  ihe 
righttoternunate  was  a  special  prt»vi8ion,tt)  wit, 
an  a\var«l  of  referees  for  estimating  thedama;;es 
which  tbe  plaintiffs  should  sustain  in  con>e- 
quence  of  such  termination,  and  that  no  at- 
tempt to  secure  such  an  award  was  alleged  or 
proved.  To  this  it  may  be  replied  that  Ihe 
contract  did  not  give  to  the  defendant  «  right 
arbitrarily  to  terminate  the  contract,  but  only 
when  it  determineii  that  the  caving  system  was 
^'prejudicial  to  the  future  welfare  and  develop 
ment  of  the  mine,"  and  that  there  is  no  pretense 
that  it  ever  made  such  determination.  On  the 
contrary,  the  defendant  set  up  as  a  defense  that 
the  plaintiffs  abandoned  the  work  and  thub 
broke  the  contract,  and  that  it  suffered  great 
damage  thereby ,  and  on  the  trial  the  whole  scopi* 
*of  its  testimony  in  this  respect  was  in  [548 
denial  of  the  charge  that  it  had  stopped  the 
plaintiffs  from  continuing  the  mining  of  ore, 
or  in  any  manner  sought  to  terminate  tbe 
contract.    For  aught  that  appears  to  tbe  con- 
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trary  iu  this  record,  Uie  defendant  now  as  ever 
believes  that  tlie  caving  system  is  not  only 
not  prejudicial  but  tlic  best  melhoii  of  work- 
ing ilie  mine,  and  broke  the  contract  witli 
pluiniifTs  only  for  the  sake  of  giving  it  to 
anoilier  parly. 

A  second  mjitter  of  dispute,  and  one  which 
benr^  upon  the  rightfulness  of  the  conduct  of 
the  respeciive  parlies  pending  the  work,  aii^^es 
on  the  conslruolion  to  be  given  to  the  stipula 
lion  of  July  10.  The  original  contract  pro- 
^ided  tliat  Ihe  ore  should  contain  at  least  50 
per  cent  of  metallic  iron,  and  that  no  ore  of 
lower  grade  should  he  accepted  or  paid  for  by 
the  rcunpany.  Tlje  contenlion  of  the  defend- 
ant is  tliat  this  stipulation  modified  the  con- 
tnul  HO  thnt  thereafter  all  the  ore  ijiken  from 
tin*  mine  iu  order  to  !)c  accepted  must  contain 
at  least  58  per  eetit  of  metallic  ir«»n.  while  the 
plaintiffs  insist  that  this  only  applied  to  the 
ore  from  the  second  and  third  levels,  that  from 
the  first  level  being  subject  to  the  provision  of 
the  nriginal  con'ract,  to  wit.  56  per  cent  of 
metallic  iron.  We  agree  with  the  plaintiffs 
in  their  construction  of  the  stipulation.  The 
original  coutnict  was  only  for  removing  ore 
from  the  first  level,  the  company  having, 
however,  the  option  to  extend  il  to  tiie  second 
and  third  levels.  Tlds  stipulation  provide-i 
for  such  an  extension,  l)ul  it  is  made  expressly 
subject  to  ''an  exception."  The  use  of  Ihe 
word  **  exception"  indicates  that  something  is 
taken  out  from  the  principal  matter  provided 
for  in  the  clause  or  paragraph  in  which  the 
word  is  found,  and  not  thatKomethinc:  is  taken 
out  of  or  changed  from  other  provisions  in 
other  clauses  of  the  entire  contract.  It  will 
1k{  lK>rne  in  mind  that  this  is  an  independent 
ngreement,  ma'le  at  a  subsequent  time,  thouy:h 
supplemental  to  and  in  extension  of  the  origi 
D'l  Contract.  And  while  frr  a  full  under- 
standing of  the  scope  of  the  obligations  cre- 
ated by  it,  the  original  contract  n^ust  be  re- 
fcrre<l  to,  yet,  in  determining  the  import  of 
thf  IsnguHgeused,  it  is  to  be  construed  as  an  in- 
G  M>]  dependent  agreement,  and  when  *it 
Diakts  an  extenpioD  of  the  obliL^aiions  of  the 
plaintiffs  to  a  new  matter  anything  which  is 
slated  as  an  exception  is  to  be  taken  as  an  ex- 
ception to  I  he  obligations  assumed  in  respect  to 
this  additional  matter.  If  the  intent  was  to 
change  the  stipulation  as  to  the  fir^t  level  some 
otherword  than  "exception"  would  unquestion- 
ably have  been  used.  It  is  unnec'essary  to  refer 
to  extrinsic  test  imony,of  which  there  was  some 
an*l  of  great  significance,  in  order  to  establish 
the  meaning  of  this  stipulation.  For,  stand- 
ing l>y  Itself,  the  fair  and  reasonable  construc- 
tion is  that  the  stipulation  as  to  the  increased 
Ficr  cent  was  spplieablc  only  to  the  ore  taken 
rom  the  second  and  third  levds,  while  as  to 
the  first  h-vel  there  was  no  ch:»n^e. 

A  third  proposition  of  defendant  is  that 
•*  untler  the  facts  In  this  case  the  damages 
claimed  for  loss  of  profits  were  too  uncertain, 
contingent,  and  conjectural  to  found  a  verdict 
upon."  Profits  which  are  a  niere  matter  of 
8|>eculaiion  c^innot  be  made  the  basis  of  re- 
covery in  sui  s  for  breach  of  contract,  while 
profits  which  «re  r  a«*onably  certain  m^y  be. 
A»«  sail!  by  Mr.  Justice  Lauiar,  in  Ilinnud  v. 
Stiff 't elf  «fc  n.  Mfg.  Co.  \m  U.  S.  199.  2<:6  [:«: 
1-17.  15()j:  "But  it  is  equally  well  settled  that 
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the  profits  which  would  haye  been  realized 
had  the  contract  b«ien  performed,  and  which 
have  been  prevented  by  its  breach,  are  in- 
cluded in  the  damages  to  be  recovered  in  every 
case  where  such  profits  are  not  open  to  the  ob- 
jection of  uncertainty  or  of  remotencs-^.  or 
where  from  the  express  or  implied  terms  of  the 
contract  itself,  or  the  special  circumstaTues 
under  which  it  was  made,  it  ma^  be  reason- 
ably presumed  that  they  were  within  the  in- 
tent and  mutual  understanding  of  both  parties 
at  the  time  it  was  entered  into."  See  also 
Cineintiati  Siemenn  Luugren  GfM  I Ibtmin filing 
Co.  V.  W*xtcr II  Siemens  Lungren  Co. ante,  p.  411. 

Now.  there  was  in  this  case  testimony  to 
show  the  cost  of  mining  each  ton  of  ore.  and 
also  the  amoimt  of  ore  rem  lining  in  the  fi.^st 
level  of  the  mine  at  the  time  the  work  stopped. 
From  these  figures  the  profit  which  would 
liflve  been  made  by  the  plaintiffs  if  they  had 
completed  the  work  of  mining  all  the  ore  oa 
the  tirst  level  is  a  mere  matter  of  multiplication. 
*It  is  true  thatthecost  of  mining  there- [550 
maining  ore  might  diiler  from  that  of  mining 
the  ore  which  had  already  been  taken  out. 
U>it  still,  proof  of  the  cost  of  taking  out  that 
which  had  been  mined  and  of  the  condition  of 
the  mine  as  it  was  left,  furnished  a  basis  upon 
which  a  reasonable  estimate  could  be  maile  as 
to  the  cost  of  extracting  the  remaining  ore. 
Equally  true  is  it  that  there  was  no  maihemaU 
ical  certainty  as  to  the  amount  of  ore  remain- 
ing in  the  mine.  Yet,  both  plaintiff  and 
defendant  furnished  testimony  as  to  such 
amount,  and  testimony  which,  while  not  such 
as  to  put  it  beyond  doubt,  was  sufilcient  to  en- 
able the  jury  to  make  a  fair  and  reasonable 
finding  in  respect  thereto.  The  cose  is  one, 
therefore,  in  which  thj  profits  are  not  open  to 
the  objection  of  uncertainty,  and  certaiidy  not 
to  that  of  remoteness,  for  they  would  h»ve 
been  the  direct  residt  of  carrying  on  the  con- 
tract to  a  completion,  and  were  obviously 
within  the  intent  and  mutual  understanding 
of  b(Uh  parties  at  the  time  it  was  entered  into. 

Again,  it  is  insisted  that  there  was  no  evi- 
dence that  the  plaintiffs  were  stopped  and  pre- 
v«'nted  from  going  on  with  the  contract,  liut 
this  is  a  mistake;  while  there  is  no  pnlen'-e 
that  the  plaintiffs  were  forcibly  removed  frona 
the  mine,  there  was  testimony  that  they  wero 
directed  to  quit.  .One  of  the  plaintiffs,  Jolia 
Humble,  gave  this  account  of  a  conversatioa 
held  in  October  with  the  defendant's  superin- 
tendent, and  their  action  in  consequence 
thereof. 

"  We  worked  from  the  9th  to  the  11th.  and 
then  Mr  Hinnett  stopped  me  aLodn.  We  had 
worked  half  a  day,  und  at  dinner  time  my 
partner  and  (  wet e  going  together  to  the  dry 
house  and  Mr.  Bunnell  came  to  us  and  said: 
•  You  boys  can  stop  in  that  third  level  alto- 
gether.* •Wf-ll,'«ays  I.  'you  menn  to  bring 
our  tools  out?'  *Y»'8,'  says  lie,  *you  can  run 
what  ore  vou  have  broken  in  the  first  level 
and  quit.  Then  we  went  down  ami  slopped 
the  men  in  the  lower  level,  ami  commenced  to 
run  out  what  we  had  in  the  fir^t  level,  and  we 
sent  out  all  Ihe  too's  in  the  mine  and  left.  We 
\H^i  out  all  the  ore  we  had  liruken  on  the  foot- 
wall  lens;  there  was  no  more  ore  left  there  U> 
break  exeept  the  pillar." 

*John  Uowe  testifled  that  the  defend-  [55 1 
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aDt'8  8uperintendanttoI(lliimthatifhecouIdget 
the  plaintiffs  out  he  would  let  him  have  Uie 
contract,  and  that  by  the  superintendent's  or- 
ders he  ordered  them  to  slop  work.  It  must 
be  borne  in  mind  that  the  plaintiffs  were  mak- 
ing a  profit  of  some  thirty  cents  a  ton  in  carry- 
ing on  this  mining,  and  ft  is  hardi}'  to  be  pre- 
sumed that  they  were  desirous  of  giving  that 
up,  and  more  reasonable  to  believe  that  they 
quit  under  compulsion. 

In  view  of  the  verdict  of  the  jury,  which  is 
equivalent  to  a  finding  that  the  defendant  had 
broken  the  cuniruct,  it  is  unnecessary  to  in- 
quire MS  to  whether  there  was  any  error  in  tlie 
instructions  of  the  court  as  to  damages  recov- 
erable by  the  defendant  in  case  the  jury  should 
find  the  plaintiffs  had  broken  the  cunlract.  It 
may  also  be  remarked  in  pnssingthat  the  court 
excluded  from  the  consideration  of  the  jury 
the  amount  of  ore  remaiuing  in  the  secoud 
and  third  levels,  and  limited  the  recovery  to 
the  profits  which  the  plaintiffs  would  have 
made  if  they  had  been  permitted  to  continue 
the  work  so  far  as  to  remove  all  the  ore  from 
the  first  level. 

Defendant  also  complains  of  the  following 
instruction: 

**If  the  jury  find  from  the  evidence  that 
the  plaintiffs  were  in  good  faith  endeavoring 
to  carrv  out  and  perform  said  contract  accord- 
ing to  its  terms,  and  the  defendant  wantonly 
or  carelessly  and  negligently  interfered  with 
And  hindered  and  prevented  the  plaintiffs  in 
such  performance  to  such  an  extent  as  to 
render  the  performance  of  it  difficult,  and 
greatly  decrease  the  profits  which  the  plain- 
tiffs would  otherwise  have  made,  then  and  in 
such  case  such  interference  was  unauthorized 
and  illegal  and  would  have  justified  the  plain- 
tiffs in  abandoning  the  contract,  and  would 
have  entitled  them  to  recover  such  damages 
as  they  actually  suffered  by  being  hindered 
and  prevented  from  performing  such  con- 
tract." 

It  is  insisted  and  authorities  are  cited  in 
support  thereof,  that  a  party  cannot  rescind 
a  contract  and  at  the  same  time  recover  dam- 
ages for  his  nonperformance.  But  no  such 
proposition  as  that  is  contained  in  that  instruc- 
tion. It  only  lays  down  the  rule,  and  it  lays 
that  down  correctly,  which  obtains  when 
there  is  a  breach  of  a  contract.  Whenever 
552]  one  *party  thereto  is  guilty  of  such  a 
breach  as  is  here  attributed  to  the  defendant,  the 
other  pnrty  is  at  liberty  to  treat  the  contract  as 
broken  and  desist  from  any  further  effort  on 
his  part  to  perform;  in  other  words,  he  may 
abandon  it,  and  recover  as  damages  the  profits 
which  he  would  have  received  through  full 
performance.  Such  an  aV^andonment  is  not 
technically  a  rescission  of  the  contract,  but  is 
merely  an  acceptance  of  the  situation  which 
the  wrong  doinc  of  the  other  party  has  brought 
about.  Qenerally  speaking,  it  is  true  that 
when  a  contract  is  not  performed  the  party 
who  it  guilty  of  the  first  breach  is  the  one 
upon  whom  rests  all  the  liability  for  the  non 
performance.  A  party  who  engages  to  do 
work  has  a  right  to  proceed  free  from  any  let 
or  hinderance  of  the  other  party,  and  if  such 
other  party  interferes,  hinders*,  and  prevents 
the  doing  of  the  work  to  such  an  extent  as  to 
render  its  performance  difficult  and  largely 
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diminish  the  profits,  the  first  may  treat  the 
contract  as  broken,  and  is  not  bound  to  pro- 
ceed under  the  added  burdens  and  increased 
expense.  It  may  stop  and  sue  for  the  damagea 
which  it  has  sustained  by  reason  of  the  non- 
performance which  the  other  has  caused. 

In  the  course  of  the  trial  a  letter  was  |»ro- 
duced,  signed  by  the  plaintiffs,  and  directed 
to  the  general  manager  of  the  compacy,  in 
which  was  a  statemout  that  the  first  levelhad 
been  practically  exhausted  of  all  commercial 
ore,  und  th  it  not  to  exceed  five  per  cent  was  left 
in  it.  The  defendant  insisted  that  this  letter 
was  conclusive  upon  the  plaintiffs,  but  the 
c<»urt  pirrmltled  testimony  on  their  part  to  the 
effect  that  this  letter  was  written  at  the  solici- 
tation of  defendant's superintendant,  whoaaid 
to  one  of  them  that  someone  was  reporting  to 
the  company  that  "they  were  leaving  lotsof 
ore  in  the  first  level,  and  he  wanted  to  have 
this  letter  written  by  us  to  take  the  blame  off 
of  his  back,"  suggesting  at  the  f  him e  time  that  if 
anything  good  was  discovered  in  the  bottom 
level  to  keep  it  quiet,  and  that  they  could  make 
some  money  out  of  a  speculation  in  the  stock. 
The  court  instructed  that  this  letter  had  "con- 
siderable value,"  as  being  "a  stHtement  in 
writing"  of  a  party,  but  also  that  it  was  not 
conclusive,  and  if  the  testimony  satisfied  the 
jury  that  the  facts  were  not  as  stated  they  wore 
*at  liberty  to  so  find.  We  sec  nothing  [553 
in  the  ruling  of  which  the  defendant  can  com- 
plain. There  was  nothing  in  the  way  of 
estoppel  in  such  a  letter,  and  even  if  the  plain- 
tiffs had  written  it  voluntarily  and  without 
any  solicitation  they  would  not  have  been  pre- 
cluded from  showing  the  actual  facts.  Huch 
more  so  is  this  the  case  if,  as  stated,  the  letter 
was  written  at  the  solicitation  of  the  defend- 
ant's superintendent  and  to  accomplish  a 
wrongful  purpose  on  his  part 

Another  matter  is  this:  The  contract  pro- 
vided that  "the  amount  of  ore  shipped  from 
said  premises,  and  the  amount  due  said  party 
of  the  first  part,  shall  be  determined  by  and 
based  upon  the  weights  as  ascertained  oy  the 
reports  of  the  raiiro^  company,  or  companies, 
made  to  said  party  of  the  second  part  of  the 
shipment  of  the  ore  from  said  mine."  In  the 
bill  of  exceptions  is  this  statement  of  what  took 
place  when  one  of  the  plaintiffs^  John  Humble, 
was  on  the  witness  stand: 

'*  'In  order  to  get  information  as  to  the 
amount  of  ore  shipped,  I  had  to  go  to  the  office 
and  ask  the  bookkeeper,  and  he  gave  me  8610 
tons  for  the  month  of  May.  I  asked  the  book- 
keeper to  give  us  the  weigh  bills  so  that  we 
could  copy  them  off.  There  was  no  one  pre^ 
ent  but  the  bookkeeper  when  I  made  this 
application.' 

"The  witness  was  then  proceeding  without 
further  interrogatory  to  state  what  the  book- 
keeper said  to  him  in  answer  to  his  application. 
Defendant's  counsel  objected  thereto  as  ir- 
relevant and  incompetent,  but  the  court  OTer- 
ruled  said  objection,  and  to  said  ruling  de- 
fendant's counsel  excepted. 

"The  witness  proceeded:  'He,  the  book- 
keeper, told  me  Mr.  Bennett's  orders  were  to 
lock  those  weigh  bills  in  the  safe  and  keep 
them  and  give  us  our  account  off  the  books. 
The  next  day  I  a^ked  Mr.  Bennett  in  the  office, 
in  the  presence  of  the  bookkeeper,  to  glTO  us 
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Ibose  weigh  blllH,  aod  he  said  i  here  was  no  need      of  the  rent  for  the  unexpired  term  of  the  I 
of  it  as  long  as  they  copied  them  off  from  the      which  had  no  IcRal  validity. 
bookn;  that  was  good  enough  for  us.'"  [No.  345.] 

It  is  insisted  that  there  was  error  in  permit-  SubmiiUd  April  S4, 1894.  Decided  May  14, 1894, 

ting  the  witness  to  give  the  statements  of  the  .  -pnutAT     f 


he  said  was  merchearsay.ani tended  topreju.  P"y"^"^«/  the  rent  of  certain  rooms  loascd 

dicethejuryagainstthecompany.    Theieisno  ^  the  receiver  of  the  Chicago  division  of  t lie 

force  in'lhis  objection.     By   the  terms  of  the  Wabash,  St.   rx)iiis  &  Paciflc  liailroad  Com- 

contracttheamounlduetheplaintiffswastobc  P*"^*  appomtcd  in  a  suit  for  the  foreclosure  of 

determined  by  the  weigh  bills.     They  were  in  ^^S^'^'^f^    ^°  ^^^^  ^*''**^^°  ^  *^^^  ''^^^• 

Uie  possession  of  the  bookkeeper,  an  ofBcer  of  '^•K?"^?*  ^          .^  •  j  i    *v        it 

the  company,  and  one  of  the  plaintiffs  applied  \}^  ^^^^  ^^^  "^^^f  S  ^^^^  !.*^°'.i  n 

to  that  oflicer  for  tho<^e  liills.     The  reply  of  such  -,  ^^^^l  Geopgre  L.  Paddock  and  Hiram 

officer.  In  possession  of  that  made  by  the  con-  T.Gilbert,  for  nppelh"t: 

tract  Iheevidence  of  the  amount  due  the  plain-  The  lease  was  valid  in  the  absence  of  an  ex- 

tiffs, was  competent  testimony.    If  there  were  press  disapproval  by  the  court      _    ^    ^     ^ 

anydoubtasloitsccmpcteucy.  the  objection  w  ''T'''*l;5lA''V^'"'f??*  ^'  f  ^^  ^'J 

to  It  would  be  obviatid  by  the  fact  that  the  YT^^^^f'i/'''i^a''^'IiZU^^^^^^ 

next  day  the  superintendent   practically  as-  f- ^  N.  J.  Eq.  669;  FUldr.  Uerrick,  101  DL 

■ented  to  the  truth  <»f  the  statement,  and  if  the  ^^5n        •#  .u                          ^  j  vi       .i.  _i* 

plainiiffsdidnotpioducotheweich  bills,  they  ,  ^^^.'^  the  receiver  exceeded  bis  authority 

iertainly  had  a  right  to  show  why  they  were  in,"i^»^'nff  ^^t.^^ff'  i^.^afje^^ered  valid  by 

unable  to  do  so,  the  efforts  they  had  made  to  subsequent  ratification  by  the  court 

obtain  them,  and  how  it  was  thlt  they  failed.  «^^^""'if^  '^/"T/    *  j^^l"^  ^^''^'L!*'^-\.  ^h 

-                                                     ^  -  63,  70;  Manhall  County  Supn,  v.  Sehenek,  73 


istimon^ 
character,  wassr^ 
of  the  jury,  and 

stances,  its  determination  U  conclusive  upon  *  *2:'°«**,>  *  TV  "♦^T'  ^^'  -naxims,  ni*. 

these  questions  of  fact.  ^The  parties  interested  in  the  foredosure  suit. 

The  judgment  wiU  be  affirmed.  the  purchaaers^he   receiver  and   the  court 

•^     ^                      "^  Itself,  are  estopped  from  insisting  upon  the  In- 

validity  of  the  lease. 

Ro(ier$  V.  Burlington,  70  U.  8.  8  Wall.  654 

mrm    ^ttt^«  a  r^/%     r>T^r>r^cTm    tt  4  rrr  m  (18:  79);  OttaiM  Y.  First  Nat.  Bank  of  Ports- 

™^    ^^nRt^^^B^^^^^J    ^^^^^  mouthfm  U.   8.    842  (26:  1127);  Anderson 

COMPANY,     Appt.,  County  Comrt.  v.  Beat,  118  U.  8.  227  (28:  966|. 

^'  Mr,  Wells  EU  Blodireit,  for  appellees: 

JOHN   MgNULTA.    Receiver,  kt  al.  The  lease  was  an  improvident  one,  and  not 

being  previously  authorized,  or  subsequently 

(See  8.  C.  Reporter's  ed.  fiM-664.)  approved  by  the  court,  it  did  not  bind  the  trust. 

High,  Receivers  (2d  ed.)  ^  186;  Union  Trust 

Powers  of  a  receiver -authority  to  bind  the  trust  Oo.  ▼.  Illinois  M.  R.  Go.  1 17  U.  8. 484  (39:  968). 

—illegal  lease.  The  claim  of  intervenor  for  rental,  during 

the  unexpired  term  of  the  Inase  i.«  not  based  on 

1.    A  receiver  is  not  such  a  general  a^entaAto  haire  a  legal  contract,  or  supported  by  anv  equitable 

any  implied  power,  and  his  authority  to  make  principle. 

expcnditureeand  incur  liabilities  must  be  either  /fc  Farmers  J^oan  db  T,  Oo.  129  U.   S.  206 

found     in   the    or^ler  of   hla   appointment,  or  io^*  656) 

'^yxJufri^A^v^^ln^'Vxi^^^^^^  The  reports  filed  by  the  receiver  showinir 

^idity.  and  have  any  bindloir  force  upon  the  monthly  disbursement,  on  Mcrount  of  "rentof 

I.    A  receiver  has  no  authority,  without  the  sane  g^°«^**  ^?^'''l  c.^"™,'"^*^"^  "<>  ^"^/^  the  IcMise, 

tlon  of  the  court,  to  bind  the  trust  by  a  contract  ^cause  they  advised  no  one  of  its  existence. 
InvolvinflT  lanre  outkiys.  and  which  may  extend 

beyond  the  Ufa  of  the  receivership.  Mr,  Justice  Jackson  delivered  the  opinion 

IL    Where  a  receiver  leased  rooms  for  his  use  aa  of  the  court: 

receiver,  without  the  authority  or  sanction  of  Charles  H.  Beers,  as  the  holder  of  cerUin 

the  court,  for  a  term  beyond  the  continuance  of  bonds  of  the  Wabash,  St.  Louis  &  Paciflc 

!5!i!!^*^^.';  i^  !r     °*!^°??"5?'  Railroad  Company,  secured  by  a  mortgage  or 

^^  ^S^r^t'^^rl^^ZT^^h^^f  ^^^^  deed  on  the  Chicngo  division  of  that  foad. 

court  wlM  not  direct  the  payment  from  the  trust  ,„  ^^  g,^^  ^  ^,j^j  on  behalf  of  himself  and 

NOTB.— jIs  to  poioeff  and  duties  of  receivert^  see  others  in    the  Circuit    Court  of  the  United 

note  to  Davis  v.  eraj,  tl:  4tf.  States  for  the  Northern  District  of  Illinois  for 
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tlic  purpose  of  foreclosing  the  morliriL^e,  and 
I»::i\('«l  that  pendini^  the  rendition  (»f  Ihe  de- 
ctte  in  liie  cause  liie  court  would  nppoini 
some  disinterested  nnd  pnidieal  person  receiver 
of  Jill  the  mortgaged  prnpcTiy,  equipmfnl.and 
appurlcnances.  to  hold  and  a<iinini-tor  the 
same,  and  disburse  the  r«t venues  an(i  in 
come  thereof  under  the  orders  of  the  court 
from  time  to  time  to  b<»  entered  in  the  c:ni««e. 

On  DeeemlMT  IG,  l^S'5,  the  court  np|»Minted 
TlpMuas  M.  Cooiey  rec'ivcr  of  th(t  m«»rii:  ii'«'d 
propj-riy.  The  order  nppoiiitinj;  the  reet'iver 
cont.iined  among  other  things  ilie  followiM;jj: 
•'And  the  said  rteeiver  is  hereby  empowered 
and  insiruited  to  lake  pos«.c--ion  of  all  of  the 
said  property  described  in  said  nn»rt.Lraj;e  or 
appurifn;mt  thereto,  ae.d  to  njuniire,  eontnd. 
and  operate  the  said  railroad  dese.ril>cd  in  said 
niorliiaire.  lir«  serve  :uhI  protect  all  s;iid  prop 
erfy.  a'ld  collect,  a-  far  as  po^siiilc,  all  as^i  ts, 
cho>e-»  in  action,  anci  crt'dits  du;*  to  9ai<l  com 
pany.  acting  in  all  ihii».L'>i  under  the  ordrrs  of 
this  court.  .  .  .  Slid  reciiver  shrdl  also  have 
authority,  subject  to  the  supervision  of  the 
Court,  to  make  such  repairs  to  said  railway  and 
projxTty  as  are  ne(!»'s<ary  in  his  iudi^menf  for 
carry ini^  on  the  business  1hcr<Mif,  and  al-o  to 
m'tke  all  contracts  that  niay  be  n«*ces>,:iry  in 
Carrying  on  the  bu'iiness  of  saiil  railroad,  sub 
Ject  to  the  8U|'Crvision  of  this  court.  .  .  . 
It  is  further  ordered  that  the  said  receiver,  out 
of  the  income  which  shall  come  into  his  hands 
550]by  the*operation  of  Jwiid  railioads  or  oth- 
erwise, proceed  to  niake  payments  as  fedlow^: 
That  he  pay  all  current  expt-n-f;"  incident  to  the 
creation  or  ailndnist ration  of  hi< trust  andtt)  the 
operation  of  sa'd  rallr<»ad;  That  he  pay  all 
amounts  now  legally  due  or  that  shall  hereafter 
becr)m«*  due  for  taxes  on  any  of  the  property 
over  which  he  Is  appointed  receiver;  That  he 
pay  all  Imlances  due  or  to  become  due  to  othiT 
railr<»ads  or  trmsporiation  companies  on  bal- 
ances growing  ouiuf  the  exchange  of  trattic 
with  such  railway  accruing  six  months  pri(»r 
hereto;  .  .  .  That  he  pay  all  rentals  to  be- 
came due  upon  rolling  stock  heretofore  sohi  to 
said  railroa<l  company  and  partially  paid  for 
and  necessary  for  use  In  the  operation  of  the 
road  over  which  the  said  receiver  is  appointe<l, 
covered  by  llie  mortgage  described  in  the  liill 
herein,  and  which  come  into  the  hands  of  the 
re'*«'iver  under  Ihe  operalion  of  this  onier." 

The  order  further  directed  that  after  dls- 
charL'ing  and  making  all  the  payments  and 
ouilavsj  rcfpiircil  !)y  ti»e  terms  of  the  order  the 
receiviT  should  retain  any  surplus  remaining 
in  his  hands  to  be  applied  to  the  p'\vment  of 
th«'  pisi  due  and  matured  interest  coupons  sc- 
oured liy  the  morttratje. 

Thenceiver  quali tied  and  took  possession 
of  the  mortL'nged  property,  and  on  December 
81.  18Sf}.  eiit>«ed  inlo  a  conira(!t  with  the 
Chieaii<»  I)' posit  Vault  Company  for  the  lease 
of  ronms  r»,.'3  to  547  Inclu-ive  in  the  Uialto 
Ijullding  in  the  city  of  Chicago,  for  his  use 
as  receiver  in  Ihe  transaction  of  ilic  busini-ss 
of  the  ia'lr<^ad.  The  term  of  the  li-a^e  was 
from  January  1,  1887,  to  A|>ril  30.  1801,  a 
period  of  four  y(Mrs  an<i  four  month**,  at  a 
\ early  r«ntal  of  s|IO.'»i>0.  pauiMc  in  install, 
nienis  of  sfs75  monthly  in  advance.  Th«Te 
was  a  prrivi-inn  in  tlie  lease  that  tlie  rcC'  iver 
niiirht  cuucei  It  on  May  1,  1888,   by  giving 
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notice  to  that  effect  on  or  before  February  1, 

Cooiey,  as  receiver,  took  possession  of  the 
rooms  and  continued  to  occupy  them  until  his 
resignation  in  April,  1887,  paying  the  stipu- 
late<l  rent  regularly  during  that  time,  for 
which  he  took  credit  in  his  reports  of  receipta 
and  disbursements.  The  monthly  items  of  rent 
were  entered  in  I  lie  *receiver*s  reports  [&r^7 
un<ler  the  heailing  of  "operaliuj^  expenses" 
as  **  rent  of  gencril  offices."  Tliese  reports 
were  regularly  approve*!  I)y  the  court. 

Upon  Cooiey 's  resignation  the  court  ap- 
pointed John  McNuIta  as  his  successor,  who 
took  pos-session  of  the  rented  premise's  and 
coniinue<l  to  occupy  them  and  pay  the  stipu- 
lated monthly  rental  uuiil  July  31,  1889.  Re- 
ceiver McNulta  made  his  n'f)orts  of  receipts 
and  disbursements  in  the  same  form  as  those 
ma<le  by  his  pre<lecessr)r,  and  they  were  from 
lim'*  to  time  approved  by  the  court. 

The  moriL'n.'cd  property  was  sold  under 
forcl«'SU!e  d<*eree  and  pureliased  by  Jautcs  P. 
Jov,  O^sian  D.  Ashley,  Thomas  II.  Hubbard, 
and  E<lg;ir  T.  Welles  as  a  purclia^ing  com- 
mittee. The  sale  and  purchase  having  l)een 
confirmed,  the  court  on  June  20.  J  SSI),  entered 
an  order  directing  Receiver  MeXulla  on  or 
before  Jidy  1,  18S'J.  to  turn  over  all  tlie  pro|v 
eriy  in  his  pov<ession  as  receiver  to  the  pur- 
chasinir  commit  lee.  This  order  coniaineil  Ihe 
following  provision:  "  But  this  order  is  made, 
and  the  surrenjler  an«l  (ielivery  of  pt)s>e.ssion 
by  the  receiver  sliall  also  be  made,  .  . 
subject  also  to  the  power  and  right  of  this 
court  to  consider  an«J  determine  all  questions 
which  have  heretofore  arisen  or  shall  hereafter 
arise  herein  concerning  expenses  of  this  cause 
or  of  the  receivership  herein,  ccmcerning 
claims  against  said  receiver  or  against  any  of 
the  property  now  in  his  possession  as  receiver, 
anil  concerning  allowances  to  counsel  or  to 
parties,  and  to  charge  upon  or  against  said 
property  any  amounts  at  any  time  deemwl  by 
iliis  court  proper  to  be  charged  upon  it,  and 
this  court  hereby  reserves  full  power  and 
right  to  consider  and  determine  all  such  ques- 
tions, to  make  any  charges  which  it  deims 
proper  against  said  properly  now  in  the  pos 
session  of  sai«i  recdver,  notwithstanding  the 
surrender  thereof,  and  to  resume  possession  of 
all  or  any  of  SHid  properly,  if  necessary,  at 
any  time  hereafter,  and  to  place  said  pn»perty 
again  in  the  po^^session  of  a  receiver,  and  to 
resell  or  otherwise  dispose  of  Ihe  same  for  the 
purpose  of  Securing  complianc<?  with  any 
orders  whieh  it  shall  make  in  this  cause." 

On  June  27.  I^.SU.  MeNulia,  as  n  ct  iver  gave 
notice  to  the  *Chi(ago  Deposit  Vault  1558 
Com|)any  that  he  would  not  need  Ihe  leiiscd 
rr»omsafier  Auiiusi  1,  18^9.  and  ihal()n  July 81, 
H89.  he  wi»uhl  S'irrender  pos-ession  of  tbs 
pn  inis«*s  to  Ihe  lessor.  The  rent  was  paid  by 
MeNulta  up  to  the  latter  date,  when  he 
vacated  and  gave  up  possession  of  the  prem- 
ises. 

The  Chi^'MiTo  Deposit  Vault  Company  on 
June  29,  1^89,  filed  nn  intervening  petition  in 
the  Hireclosure  suit  of  IJceis.  setting  up  the 
execution  of  the  lease;  the  taking  posseaNloQ 
and  occupancy  of  Ihe  rooms  under  it  by  the 
receivers  Cooiey  and  McNulia,  and  the  pay- 
ment of  the  muulhly  rental  therefor  during 
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the  period  of  such  occupancy.  The  petitiou 
also  ^el  out  the  n'»tifa  given  by  McNuIla,  re- 
ceiver, of  bis  inlentinn  to  8urren<ler  pohsession 
of  ibe  rooms,  and  tliat  he  would  cease  paying 
rent  after  July  81.  1889.  The  petition  in- 
sisted  tbat  the  receiver  bad  no  right  to  sur- 
render tlie  lease;  that  it  would  be  unju*^t  and 
inequitable,  and  prayed  that  be  m'ght  be  re- 
strained from  so  doing,  and  tbat  the  pur- 
chasers of  the  mortgJigiMJ  premises  at  the  fore- 
closure sale  should  l^  n  quin-d  to  abide  by 
and  perform  the  terms  of  the  lease;  that  an 
adeqiiHte  fund  out  of  the  trust  assets  should 
be  retained  in  the  court  to  assure  the  payment 
of  the  nnt  thereafter  to  accrue,  and  that  the 
tame  be  Hpplied  to  the  piiynieiit  of  such  rent. 

To  this  intervening  petition  the  receiver  and 
the  purchasers  filed  an  answer,  which,  after 
aduiiiiint;  the  execution  of  the  lease  by  Cooley, 
as  receiver,  averred  that  he  had  no  power, 
without  the  approval  of  tiie  court,  to  bind  the 
court  or  the  funds  of  the  nrcivrisliip  be}0nd 
the  time  the  premises  should  be  required  by 
the  r<  crivcr,  and  that  the  1< ««-(»  wjis  pn»perly 
termiimted  by  the  hist  receiver'^  n«»iice.  The 
answer  further  slatetl  that  on  .luly  1,  1889, 
the  rereivrr,  under  and  in  pur-u.nicc  of  the 
order  of  the  court  of  June 20,  IS^S),  had  turned 
over  all  the  property  to  the  purchasers  at  the 
foreclosure  sale. 

An  amended  petition,  fl'ed  bv  ihf  intervenor 
on  April  5,  1890,  set  foith  that  ^TH75  had 
accrued  as  rental  under  the  lease  since  the 
filing  of  its  original  p'tition.  and  repented 
substantially  the  same  prayer  for  relief. 

Proof  wa*'  madeof  the  execution  of  the  lease, 
po«)>f*ssioD  of  the  premises  Uy  the  two  receiverK, 
o51>J  payment  of  the  *monthly  rental  by 
them,  and  the  approval  of  their  aecounis  by 
the  court,  showmg  such  payment.  It  wns 
also  8lu>wn  by  the  petitioner  tlfat  the  r  ntal 
agreed  upon  was  as  reasonalde  as  the  rectiver 
Could  have  secured  eUewhere. 

The  monthly  up  iris  made  by  the  respective 
receivers,  which  show,  under  the  heading  of 
"operating  expenses,"  the  payment  of  cer- 
tain sums  as  '*  rent  for  general  offices.**  did 
not  disclose  to  the  master  by  whom  the  re- 

{)orts  were  examined,  or  lo  the  court,  that  the 
eaae  had  been  made  by  the  first  rec»  iv«r,  or 
that    the  second  receiver  (McNulta)  had  oc 
cupied  the  rooms  t  liereun der. 

Upon  the  hearing  the  court  dismissed  the 
p<'tiiion   on   the   folhiwing    grounds:     "The 
order  appointing  tiie  receiver  was  not  broaii 
enough   to  authorize   him  to  enter  into   the 
contract  of  lease,  and   the  lea^e  was  never  re 
ported    to  or  confirmed   by  the  court.     It  is 
true  that  from  time  to  tin' e  the  receiver's  ac 
counts,   embracini;  payments  of   rent    under 
the  lease,  were  submitted  to  the  master  and 
parsed   by  him,  and  the  master's  reports  ap 
proved  by  the  court.      Tliat,  however,   was 
Dot  such  a  confiimation  of  the  lease  as  con- 
cluded the  court.     Any  contract  entered  into 
by  the  receiver  not  auth'»rized  by  the  order  <»f 
appitintmeut,  and  not  subsequently  conlirnu'd 
by  an<»rderof  tlie court,  ended  with  the  lerml 
nation  of  the  tru>-t.     The  intervenintr  petition 
b  dismissed,  each  party  paying  half  the  costs." 
From  this  decree  the  present  appeal  is  pros 
ecuted  by  the  intervenor  and  the  following 
errnTH  are  assigned  for  its  reverttal:  (i)  the 
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court  erred  In  holding  that  the  order  app<»int- 
ing  the  receiver  diu  not  authorize  him  to 
enter  into  the  contract  of  lasc  in  controversy; 
\2)  in  holding  tliat  such  lease  was  never  re- 
ported to  or  confirmeil  by  the  court;  (:<)  in 
holding  that  the  action  of  the  C'Mirt  and  the 
master  in  chancery  upon  the  receiver's  reports 
and  accounts  wan  not  a  sufficient  coi>nimation 
of  such  lease;  (4)  in  holding  that  the  eqidies 
w.  re  with  the  defendants  to  the  intervening 
petition;  (5)  and  in  ordering  and  decreeifig 
that  such  petition  be  di^nds^ed,  and  in  not 
granting  the  relief  prayed  for  in  said  petition. 

The  proof  fails  to  show,  as  said  in  the  opin- 
ion of  the  court  below,  that  the  lease  was  ever 
reporte«i  to  or  confirmed  by  the  court.  The 
receiver's  rep«>ris  which  were  approved  by  the 
court  did  not  disclose  the  fact  of  the  existence 
of  the  lease,  or  its  terms  and  pruvisi«.ns,  in 
su<  h  manner  as  to  make  the  court's  approval 
of  the  repot  ts  a  confirmation  of  the  lease. 

TheqiieHtii»n  thenrcmnins  wlu  ther  the  order 
appoimini:  the  receiver  ciuiftned  upon  hir»»  the 
nquisiteauihoriiy  to  *onter  into  a  con-  [501 
tract  of  lease,  involving  a  large  annua!  ex- 
penditure, and  extending  beyond  the  receiver- 
ship so  as  to  make  the  contract  a  proper  charge 
auainst  the  trust  property  under  the  admin.s- 
tration  of  the  court? 

Wldle  there  is  some  want  of  harmony  in  the 
autlioriiits  upon  the  que>tion  as  to  how  far  a 
receiver  may  make  and  enter  into  contracts 
without  the  previous  approval  or  subsequent 
ratification  of  the  court,  which  shall  be  bind- 
ini;  upon  the  trust,  we  are  of  opinion  that  iho 
order  appointing  the  rec<*ivcr  in  this  case  was 
not  broad  enough  in  its  terms  to  authoiize 
him  to  enter  into  the  lease  in  question  so  as  to 
give  it  Validity  without  the  approval  or  con- 
firnuition  of  the  court. 

It  is  undoubtedly  true  that  a  receiver,  with- 
out the  previous  sanction  of  the  court,  mani- 
fested by  spc<  iai  orders,  may  incur  ordinary 
expen>e^  vr  liability  for  supplies,  material  or 
labor  needed  in  the  daily  administration  of 
railroad  property  committed  to  his  care  as  an 
officer  of  the  cO'irt;  but  it  seems  equally  well 
settled  that  the  courts  decline  to  sanciion  tlie 
exercise  of  this  discretion  on  the  part  of  re- 
ceivers in  re>*pecl  to  large  onlays,  or  contracts 
extending  bt-yond  the  receivership,  and  in- 
tended to  be  iiinding  upon  the  trust.  The  re- 
ceiver being  an  officer  of  the  court,  and  acting 
under  the  couit'a  direction  and  instructions, 
his  powers  are  derived  from  and  di fined  by 
the  court  under  which  heads.  Heisnoihucha 
general  agent  as  to  have  any  implied  power,  and 
ids  authority  to  make  expenditures  and  incur 
liabilities — like  the  one  in  question — luu^^t  be 
either  found  in  the  order  of  hi^appointuieiit,  or 
be  approved  by  the  court,  before  they  Hcqiiire 
validity,  and  liave  any  binding  force  upi>u  the 
trust. 

In  Coirdrn/  v.  Gnhesinn,  H,  dt  II,  Co.  93  U. 
8.  350  |2;<:9oOl,  it  was  held  th»it  a  receiver  is 
not  authorized,  without  the  previous  direction 
of  the  ci'Url.  to  incur  any  expenses  on  a*  count 
of  property  in  his  hands,  beyond  what  is  ab- 
solutely essen'ial  to  its  preservation  and  use, 
as  C(tntemplaied  by  his  appointment.  Ac- 
cordingly, the  expendiiures  of  a  receiver  to 
defeat  a  proposed  subsidy  from  a  city»  to  aid 
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in  the  construction  of  a  railroad  parallel  with 
thi*  one  in  his  hand<*,  were  properly  disallowed 
o<>2j  in  the  settlement  of  his  flnnl  *&rcoiint, 
a.iliouiih  such  road,  if  const rurted,  might 
have  diminished  the  future  earnings  of  the 
rend  in  his  charge. 

Tills  same  general  iMineii-^le  is  recognized  In 
Union  Trm^t  Co.  v.  T^lnoh  M;>V,tnd  R.  Co.  117 
r  S.  43J.  479  [2y:%rj,  978].  where  debts  for 
<;on<iiderjili;e  sums  of  money,  borrowed  by  the 
r  M  river  without  previous  auiliorify  from  the 
<oun,  were  not  allt»\ved  anvpri^iiiy  out  of  the 
trust  fund,  allhou^'h  the  moneys  borrowed 
were  aiJj'lied  to  p»y  i  .\peiiseK  of  the  receiver- 
ship, su'h  as  su]»p;i'^-.  rep.iir«,  and  pay  rolls, 
antl  !o  replace  m-  ikns  whieh  had  been  so  ap- 
l)lied,  for  the  reason  that  no  order  of  the  court 
liad  been  obtained  to  borrow  funds  for  those 
purp.  tj.-'i. 

In  L'  ^ if:h  Coni  dt  Kav.  Co.  v.  Oer,fnd  R.  Co., 
a*)  N.  J.  Kq.  4':i0.  it  was  said  that  "the  re 
oeiver  may  undniibiedly  appropriate  mr^neys 
in  his  hands,  belonging  to  the  trust,  to  such  pur- 
pi>«esconnee;ed  wiih  The  trust  as  he  may  ttiink 
proper,  always  taking  the  risk  that  the  court 
will  finally  approve  his  action;  but  he  has  no 
authority  to  bind  the  trust  by  contract  without 
the  authority  of  the  court.  Until  his  contracts 
are  approved  and  ratified  by  the  court  the 
court  is  at  liberty  to  deal  with  them  as  to  it 
shall  appear  just,  acd  may  either  modify  thtni 
or  disregard  them  entirely.  .  .  .  All  per 
Fons  dealing  with  receivers  do  bo  at  their 
peril,  and  are  bound  to  take  notice  of  their  in- 
<apacity  to  conclude  a  bindi?ig  contract  with- 
out the  sanction  of  the  court." 

This  states  the  correct  rule  upon  the  sub- 
ject, especially  in  respect  to  contracts  involv- 
ing large  outlays,  and  which  may  extend  be 
youd  the  life  of  the  receivership.  The  .same 
general  rule  is  stated  in  Beach  on  Receivers, 
section  COT,  as  .'oliows:  **But  a  receiver  is  not 
allowed  to  exercise  his  discretion  in  applying 
the  funds  in  his  hands.  These  he  holds  strictly 
subject  to  the  direction  of  the  court,  and  only 
to  be  disposed  of  upon  its  order.  Neither  can 
he  enter  into  contracts  without  the  approval  of 
the  court.  Although,  as  receiver,  he  may  en- 
ter into  negotiations  and  make  such  agree- 
ments as  would  be  binding  upon  him  a.<;  an  in- 
dividual, yet,  in  order  to  affect  the  fund  in 
his  hands  his  acts  must  be  ratified  by  the 
court.  Tlu>  rule  is  so  well  established  that  it 
has  been  decided  that  all  persons  contracting 
503]  with  a  •receiver  are  chargeable  with 
knowledge  of  his  inability  to  contract,  and  en- 
ter into  contracts  with  him  at  their  own  peril, 
and  that  the  court  has  unquestioned  power  to 
modifv  or  even  vacate  his  agreements."  To  the 
like  eitect  is  a  statement  of  the  rule  made  in 
section  186  oT  High  on  Receivers. 

What  was  said  by  Mi\  Justice  Bradley  in 
OdiCilrepv.  OaCceston,  ff.  dt  U.  R.  Co.  1  Woods, 
836,  and  by  the  court  in  VandcrbiU  v.  Centritl 
R.  Co.  43  N.  J.  Eq.  669,  cited  and  relied  on  by 
the  appellant,  does  not  confiict  with  the  gen- 
eral principle  laid  down  in  the  authorities 
above  referred  to. 

In  respect  to  contracts  which  have  been 
completely  performed  by  a  party  dealing  with 
a  receiver,  and  when  the  claim  is  merely  for 
compensation,  equitable  relief  is  often  grunted, 
although  there  was  no  previous  approval  or 
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subsequent  ratification  of  the  receiver's  act 
This  is  pointed  out  by  the  chancellor  in  Van- 
derbilt  v.  Central  R.  Co'  mpra. 

In  the  case  under  conoid*  ration  the  Inter- 
vening petitioner  has  been  fully  paid  for  the 
time  that  its  premi^ics  were  occupied  for  the 
!  benefit  of  the  trust.     The  receiver  not  only 
!  had  no  authority  to  contract  b«yond  that  time. 
}  but  by  the  order  of  hU  a:»;>'iMtment  his  ex- 
jponditure  of  the  funds  w.t^  limited  and  con- 
fined   to    designated    ol»jects    and   purposes. 
Under  these  ciicumstances  the  court  wu<»  not 
bound  to  rero:rnize  any  equi'able  right  of  t{ie 
intervening  petitioner  to  be  paid  for  the  unex- 
pired term  of  a  lease,  which  had  no  legal  va- 
lidity. 

The  position  taken  on  b»half  of  the  appel- 
lant that  there  was  a  coufirniatii.n  of  the  lease 
growing  out  of  the  fact  that  the  receiver's  ex- 
penditures in  the  way  of  rental  for  general 
I  rjfliioes  were  approv.'d,   cannot  b**  sustained. 
If  the  doctrine  of  rulifirntion  could  be  inv.>ked 
it  would  have  no  application  in  the  present 
case,  because  there  was  no  kn«»w ledge  on  the 
part  of  the  court  prior  to  the  filing  of  the  in- 
tervening petition  that  such  a  lease  had  been 
entered  into  by  its  receiver;  and  in  respect  to 
I  the  remaining    contention   of  the   appellant, 
I  that  the  court  and  the  purchasers  under  the 
;  foreclosure  sale  were  estopped  from  denying 
;  the  lease,  there  is  nothing  in  the  record  on 
which  to  predicate  such  a  proposition,  even 
coLccding  that  the  doctrine  of  estoppel  could 
be  applied  to  courts. 

•Under  the  order  of  June  20. 1889,  di  [664 
reeling  the  receiver  to  turn  over  the  property  to 
the  purchasers  at  the  foreclosure  sale,  the  court 
undoubtedly  had  the  authority  to  charge  the 
property  with  such  claims  against  the  receiver 
as  it  might  thereafter  allow,  but  that  reserva- 
tion of  power  did  not  make  it  the  duty  of  the 
court  to  allow  the  claim  of  the  intervening 
petitioner. 

The  lease  having  no  legal  validity  without 
the  sanction  of  the  court,  the  equitable  con- 
sideration in  favor  of  the  purcnasers  of  the 
trust  property  at  the  foreclosure  sale  are 
stronger  than  those  of  the  appellant. 

We  are,  tfieiefore,  of  opinion  that  there  wi9  m$ 
error  in  the  decree  of  the  court  beloic,  and  tki 
same  it  accordingly  affirmed. 


HENRY  M.   LOUD,  Plff.  in  Err.. 

r. 

THE  POMONA  LAND    &  WATER 
COMPANY. 

(See  S.  C.  Reporter's  ed.  564-583.) 

Dependent  covenant  —  condition  precedent-^ 
construction  of  agreement— payment  for  land 
— payment  by  instalment — aeti  done  at  d^' 
f event  times— partial  payment, 

1.  If  the  acts  covenanted  to  be  performed  by  tbt 
vendor  and  the  vendee  respectively,  in  acontFact 

JfOTB.—As  to  covenanU  in  eontraei:  when  depends 
ent  and  when  imlcj>endcnU  see  note  to  Ckildsbor* 
ough  V.  Orr,  5:  600. 

At  to  eontractt;  performance;  when  exeuatdfngnm' 
performance  of  other  party  or  hit  prevenlUm  of  ptt^ 
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for  the  sale  of  land,  are  dependent  and  concur- 
rent, neither  party  is  entitled  to  an  action  ngrainst 
the  other  without  the  averment  of  performance 
or  the  tender  of  performance  on  his  part. 

t.  If  the  payment  of  the  purchase  )ir1ce  for  lands 
contracted  to  be  sold  is  a  cooditiun  precedent  to 
the  vendor's  covenant  to  convey,  then  tlie  vendor 
it  entitled  to  enforce  payment  without  convey- 
ance or  tender  oi*  cc«u  veyuncc,  and  tho  allpjfatlon 
in  his  complaint  ofliis  rc^JuinosiS  and  wiJliuKn*^** 
lo  cuii  vey,  upon  pa>  lucnt  of  the  purchase  money, 
16  sullicient. 

8b  The  question  whetlier  covenant?  arc  dependant 
or  independent  must  bo  dotcrniiiird  in  each  cn.se 
upon  the  proper  coii-rtrin  ri«in  lo  be  phiced  on 
the  Jan;;nnsre  employed  by  the  parties  to  express 
thf  ir  acipement, 

4.  Wh«ic  tlio  terms  and  pro\  i«  un?  of  the  contract 
for  thc'sulo  of  land  arc  thar  the  ]>iirchaser  shall 
first  pay  the  purchase  price  of  the  lands  con- 
tracted for  before  he  is  entitled  to  demand  a 
conv«'yance  theretor,  the  pavraf*nt  or  tender  of 
payment  of  the  purciiase  price  for  the  land  is  a 
ctinditiuu  precedent  to  the  ri^ht  to  the  convey- 
ance. 

6.  An  atrri' inent  to  pay  by  instalments,  or  at 
different  liuics,  for  laud,  makes  the  covenants  to 
pay,  and  to  deed*,  independent. 

A.  Where  Hit'  actM  stipulated  to  be  doDc  are  to  be 
done  at  ditlcreut  times,  the  covenants  are  ireu- 
erally  construed  to  be  independent  of  each 
other. 

7.  Where  the  vendee  of  land  did  not  pay  the  first 
installment  in  full,  and  the  vendor  accepted  the 
partial  payment,  and  both  parties  have  treated 
the  contract  as  a  eubslstinij  one,  the  vendee  can- 
not claim  that  thr-  contract  was  terminated  be- 
cause of  hio  own  failure  to  pay  the  first  install- 
ment in  full. 

[No.  194.] 

Argued  Jan,  8,  9, 1894.    HeargueO  April  13, 16, 
1894,     Decided  May  U,  16'j4, 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  Distrirt  of 
3Iichii(an,  to  review  a  jiidpment  for  plaintifT, 
the  Pomona  Land  &  AYatcr  Company,  agair.si 
Henry  M.  Loud,  defendant,  for  mooevs  due 
upon  contracts  for  the  sale  and  purchase  of 
lands  in  California,  and  of  stock  in  irrigation 
companies.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mean.  Benton  H&nckett  and  Geo.  F« 
Edmunds*  for  plaintiff  in  error: 

The  intent  of  the  contracts  is  that  upon  pay 
ments  being  made,  and  when  they  are  made, 
the  conveyance  of  the  land  and  delivery  of  the 
stock  wilf  be  made.  The  acts  of  payment  and 
of  conveyance  and  delivery  of  the  stock  are  to 
be  concurrent;  the  undertM kings  are  depend 
ent. 

Under  these  provisions,    in  order  for    the 
plaintiff  below  to  recover,  in  an  action  at  law, 
the  purchase  money,  after  the  last  payment  be 
came  due,  the  plaintiff  must  aver  and  prove 


that  on  the  date  when  the  last  pavuirnt  be> 
came  due.  the  plaintiff  tendered  to  tLe  defend- 
ant a  conveyance  of  the  land  and  shares  of 
stock,  and  t«*!idered  the  stf>ck  ilself. 

Hanh  of  Ohimbia  v.  Ihtqncr,  2«  U.  S.  1  Pet, 
455  (7:  210);  Tnrner  v.  0^j,un,  m  U.  S.  1  Black, 
4:)0  (17:  203);  HiU  v.  (irirrhy,  35  Cal  650; 
llhnll  V.  DdUr,  41  Cnl.  5^2;  Eh^/lander  v. 
Rofhvs,  41  Cal.  422;  Heine  v.  TrendtteH,  73 
Cal.  2;i0;  J'Jmyui  v.  \\'f/j>fnf,  11  Wend.  49; 
P^';•^-  r  V.  r>ir:.rl',  20  Joiir.c.  i.^O,  11  Am.  Dec. 
253;  Kain^x.  Jf-of,  13  P.rk.  'JSl;  Carman  v. 
Pv^r.^  21  N.  Y.  547:  BenvLill  v.  ByingU.n, 
10  I'.wa,  2:3;  S\hon  v.  Wtitcon,  75  Iowa,  710; 
(iO>^i^i>,€  V.  Mvrey,  111  Ind.  69;  Aeldy  v. 
U'r!  .n.ih,  10  N.  J.  L.  805;  r.rjhnt  v.  Cluw,  14 
X.  J.  L.  447:  Shinn  v.  /.V>V/f».  20  N  J.  L. 
413.  43  Am.  Dof.  0*iO:  liiddkv.  Cor:,e!l,  18  N. 
J.  L.  :^T:,  3s  Am.  Dec.  521:  UrmJ/rij  v.  Shme, 
39  III.  354:  i:>hh/  v.  Davisf,  110  N.  Y.  247; 
Bp'^^her  V.  C'ur.filt,  13  N.  Y.  108.64  Am.  Dec. 
535. 

If  the  deliv.  vy  of  the  dend  is  to  be  treated  as 
an  act  separ.Ue  from  ihe  delivery  of  the  stock, 
then  recovery  cnnuot  l)o  Ird  bci-auce  of  failure 
to  tiMidcr  tbV  M  K'k.  It  liie  delivery  of  the 
deed  and  stock  aro  to  be  made  at  the  same 
time,  then  the  time  of  delivery  is  made  <;on- 
current  1)t  the  explicit  l::nguage  relating  to 
the  s!ock.* 

The  (»ii]y  averment  on  this  subject  in  the 
drclarutluu  is  that  the  plaintiff  has  been  at  all 
times,  and  is  now.  ready  and  willinir,  upon 
makiujr  the  paynn.nts,  to  convey  by  dwd  the 
property  described,  together  with  the  shares  of 
stock. 

Within  all  the  cases,  this  is  not  a  sufficient 
averment  to  meet  the  requirements  of  the  law. 
The  declaration  should  aver  the  ability  of 
the  plaintiff  to  deliver  such  stock,  as  well  as  a 
tender  of  it  and  proofs  should  be  made  to  sus- 
tain the  avcrmiiit  in  order  to  warrant  a  recov- 
ery. The  defi  ndant  is  not  bound  to  accept  a 
defective  title 

Siran  y.  Drvrif,  23  Pick.  485-  f^ouririf^ht  v. 
Deeds,  87  Iowa,  508:  Unton  v.  A^'m.  147  .Mass. 
231:  Buntdl  y.  Jackton.  9  N.  Y.  535;  Jamc$ 
V.  Hurchdl  82  N.  Y.  108;  Ih'gkr  v.  Morgan, 
77  X.  Y.  312. 

The  right  of  transfer  of  capital  stock  in  a 
corporation  cannot  be  taken  away,  or  limited 
bv  by  laws. 
*Cook,  Stock  &  Stockholders,  §  408:  Anglo- 
('nUfornia  Bank  y.  Gra/iger$  Bank^  68  Cal. 
359;*  DrimJl  v.  West  Bradley  dkC.  Mfg.  Co.  59 
N.  Y.  96;  Billiard  V,  National  Eagle  Bank,  85 
U.  S.  18  W.ill.  589(21:923):  First  y<tfio„al 
Bank  oj  Softth  Bend  y.  Lanier,  78  U.  S.  11 
Wall.  869  (20:  172);  Kehr,el^r  d^  p.  R,  Co.  T. 
Kendall,  31  Me.  477;  Sargfr.t  v.  Franklin  Int. 
Co.  8  Pick.  90.  19  Am.  Dec.  306;  7'aylor  v. 
Grisuold,  14  N.  J.  L.  222.  27  Am.  Dec.  33; 
Farmers  cfc  M.  Bank  v.  Was^son,  48  Iowa.  336; 
People  y.  Fire  Dept.  of  Detroit,  81  Mich.  458; 


formanct^  see  note  to  United  States  v.  Peck,  26:  46. 

As  to  cnntraeU^  their  intnyretation  and  validtty^ 
tee  note  to  Bell  v.  Bruen.  11: 89. 

As  to  when  vendee  is  estopped  from  disputing  the 
tUU  of  his  vendoit,  see  note  to  Watklos  v.  Ilolman 
fh  878. 

As  to  actual  delivery^notusually  necessary  to  trans* 
fer  a  title  upon  a  sale  of  pes-sonal  property  as  betwses^ 

IM  U.S. 


vendor  and  vendee:  pay  mod  of  purchase  money.irhen 
a  condition  ofvestinfc  title:  when  right  of  pot^CH^Um 
pattara  to  I'endee;  tchat  is  8ujficic}it  dri-rery  to  vest  title; 
when  delivery  necessary^  aee  note  to  firings  v. 
United  States,  36:  180. 

As  to  covenant  of  seisin^  when  btofreti,  and  when 
not  meeisure  of  damages  for  ttreach  oi  sam*^  see  note 
to  Le  Boy  y.  Beard.  U:  IISL 
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Morgnn  v.  Struthen,  131  U.  S.  252  (38:  184); 
Anirell  &  Ames.  Priv.  Corp.  §  104. 

Tin*  capital  stock  of  a  corporatioD  gives  the 
hoMtr no  Ic^al  title  lo  the  property  of  the  cor- 
potiitioD.  ft  onl?  reprf?eiits  ibe  proportion  to 
wl.icb  the  holder  is  entitled  in  the  disiribution 
of  the  protits  of  the  business,  and  in  th**  estate 
of  the  corporation  on  t's  tiU'tl  winding  up. 

h'uhl  V.  IMienthal  6  L.  R  A.  520,  81  Cal. 
87di;  Farnnf.ton  v.  Ttnncf<!'Ce,i>o  U.  S.  6s«  «24: 
BOo;  Sr^.'tf.'cry.  Upton,  91  U  8.  CO  (23:  222) 
ihnrehtV  V.  Uttca  CVan  AUcn  v.  The  .U- 
inf.>"jW')  10  U.  S.  3  Wall.  5j^  (18:  239);  Fu'd 
V.  Pierce,  1('2  Mass.  261 ;  P Unpton  v.  Bi(jtlo\£, 
93  N.  Y.  5U9;  Cook,  ^tock  &  Stockholders, 
1^  8,  5,  9.  10. 

A  8t(M  kbolder  is  always  liable  for  the  debts 
of  the  corporation  to  ;be  amount  unpaid  on  Lis 
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i'.arm^n  v.  Paqc,  02  Cal.  448;  Cook,  Stock 
&  :>tockhol  frrs  (Isird.)  g  42f,  ^  40b,  ?5  49c. 

Minn,  Don  PI.  Dickinson  and  Henry 
91.  DuiTTeld,  for  d  fiMwiait  in  error: 

The  Calif'rida  ceci«ions,  ubich  are  the  ^ 
rei  sii<s  and  fex  loci  cootractus,  have  firmly  es 
tablis!i(d  tl:e  rule  in  that  state  that  a  vendoein 
a  c<»nirticl  for  ibe  sale  of  lands  cannot  defend 
an«cii()D  for  the  piircha  e  piice  unless  he  has 
surrtMi'ieitd  pn<.s«  >ii' <t\. 

Rh  rer  v.  Bda,  83  Cal.  51;  GaU$  v.  McLean, 
70  Cal.  42. 

Id  casts  upon  contracts  with  much  less  spe- 
cific lani>ii:ti<:e  the  authorities  arc  unanimous 
that  the  ten  ier  of  a  deed  is  not  a  conCiiion 
pr  rpdcnt  to  the  commciiremeni  of  the  action. 

Paine  v.  B  o^rn,  37  N.  Y.  228;  A(htm$  t. 
Wad/tarns,  40  Barb.  22S;  Davis  ▼,  Htadt/,  7 
Blarkf.  201:  Gate  v.  Le  /,  20  Wis.  45;  Sit/re 
T.  (raig,  4  Ark.  10.  37  Am.  Dec.  757;  Mayers 
T.  Rogers,  5  Ark.  417;  L^iicich  ▼  C'lunan,  8 
flow.  (Mis.)  107;  Waterman  v.  Banks,  144  U. 
8.  394  (30:  479), 

Willinirness  and  readiness  to  deed  is  all  that 
Deed  be  averred,  and,  therefore,  all  that  Deed 
be  proved. 

Wi/eox  T.  Ten  Eyck,  5  Johns.  78;  Seers  ▼. 
Fowler,  2  Johns  272;  Poole  v.  Ifill,  6  Mees.  & 
W.  83'>;  Ponlage  v.  0>le,  1  Saund.  320;  Gardi- 
ner V.  LorSftn,  15  .Mas3.  500;  Thoipe  v.  T/iorpe, 
1  >alk.  171;  AV/»7v  v.  Oaf/,  4  Rand.  (Va.)  340: 
Potlak  7.  /frush  Electric  Asso.  128  U.  S.  440 
(J^2:  474);  7\rry  v.  Ditntie,  2  H.  Bl.  889:  Phila- 
delphia, W.  d  B,  R.  Lo,  V.  Hoicard,  54  U.  8. 
18  How.  807  (14:  157). 

Even  in  dependent  covenants  an  averment 
of  readiness  and  willii<gness  to  perform  is  suf- 
ficient. 

1  Chilty.  PI.  (7th  Am.  ed.)  824;  Gazley  v. 
Price,  10  Johns.  207;  De  Medina  v.  Noruvtn,  9 
Idees.  &  W.  b20;  J/oicland  ▼.  Leach,  11  Pick. 
151. 

An  averment  of  readiness  to  convey  a  title  is 
aD  avern.ent  of  title. 

Frrru  V.  Williams,  8  Tatmt.  02. 

"Where  defendant  has  nfusid  to  perform  his 
contract,  or  waived  perlormance  on  th«»  part 
of  the  plaintifT.  the  latter  may  recover  wiihnut 
offer  of  performance,  even  in  the  case  of  mut- 
ual and  dependent  covt  nanis  and  asrei^ments. 

Sn.ith  V.  UfriM.  20  Conn.   110;  WilUnms  v 
Bnnkof  VniUfd  States,  27  U.  S.  2  Pet.  101  (7: 
802);  hannen  v.  Deaftford,  1  Bav.  238;  Marshall 
y.  Craig,  1  Bibb,  879.  4  Am.  Dec.  047 
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If  the  covenantee  is  the  cause  why  the  core 
DQDtor  caniiot  perform  his  covenant,  he  is  ex- 
ctLsed,  and  the  money  to  be  ptid  to  him  for 
performance  becomes  due  as  if  he  had  actually 
performed. 

Couch  V.  Ingersoll,  2  Pick.  802;  Uilfrr  v. 
Drake,  1  Cai.  Cas.  45;  Gninqtr  v.  J>>rr'\  12 
3lees.  &  W.  430;  //  !>mery,  Wih^n,  7  Mifli.  :!04, 
74  Am.  Dec.  710;  Derhj  v.Joh»»>),  21  \  t.  .l; 
Unincs  V.  Tuck.  r.  50  XH.  311:  C''  fmf>f  d-  U. 
Mr'r/.  Co.  Y.  Mes^role,  107  Mass.  3.i-3;  Cor.n^  v. 
Defnport^,  115  Mass.  162;  Dnuids  v.  -V<  W'/i, 
114  Ma^s.  533,  19  Am.  Rep.  8S4;  1  Chilty.  PL 
(7ih  Am.  ed.)  358;  Anson.  Cont.  (2d  Am.  ed.) 
kS4,  2d5. 

Where  one  party  to  a  contract  declares  tc 
the  other  party  to  it  that  he  will  not  make  the 
performance  on  the  future  day  fixed  by  it  there- 
for, and  does  not,  li.e  other  party  is  exo  .<e.l 
frofii  performance  on  his  part,  or  offer  to  per- 
form. 

S'iaw  V.  Ufyvhlic  L.  Ins.  C^.  CO  N.  Y.  292; 
Frnn^hot  v.  l.uich,  5  Cow.  500;  Truer  v.  H>rl- 
slH,  23  Wen  1.  tVi;  Caoni  v.  W  uk,  100  X.  Y. 
127;  Xorth  v.  Ptj>fKr,21  Wend.  030;  CtrfKnter 
V.  Ho'coihh.  105  AIjiss.  284;  Unifcd  Sates  v.  /.re, 
lUC  U.  S.  190  (^7: 171);  Ankeny  v.  Clark,  148 
U.  S.  345  (37:  475). 

A  verbal  chanire  of  the  mrd  ♦  of  performance 
or  terms  of  paynient  of  a  coi.ttact  for  the  pur- 
chase and  sale  of  real  e^'ate  is  va'id  anl  biiidmir. 

Cummihgs  v.  Aruold,  3  Mel.  4y0,  37  Am. 
Dec.  155;  Ilastinf/s  v.  Loreiot/,  140  Ma«s.  204, 
54  Am.  Rep.  403;  Kimbull  v.  GooJOurn,  38 
Mich.  10;  Blanchnr^l  v.  Trim,  88  N.  Y.  225; 
Orqan  ▼.  Stewart,  00  N.  Y.  419;  Stearns  v. 
Uall,  9  Cush.  81. 

Misrepresentations,  to  constitute  sufflcient 
grounds  for  sotting  aside  a  purchase,  must  be 
material,  as  being  of  such  a  oature  as,  if  true, 
to  add  to  the  value;  must  Dot  be  evitlently 
merely  conjectural  statements,  and  must  lie 
made  without  a  bilief  in  their  trutb.  or  with- 
out reasonable  grounds  for  such  a  belief.  But 
when  the  purchaser  has  not  relied  U{)od  them, 
and  has  had  opportunity  to  jidge  oif  their  ac- 
curacy, he  is  not  entitled  to  have  the  contract 
rest  inded  by  reason  of  them.  The  same  rule 
is  applied  to  misce«rriptions  when  vendee  baa 
opportunity  to  examine  for  himself. 

(lordon  v.  Parnulee,  2  Allen,  212;  Moon^Y, 
MilUr,  102  Mass.  217;  Clarke  v.  Baird,  7  B  .rb. 
04. 

The  defendant  has  notoffereJ  to  rescind  the 
contract  but  he  still  continues  in  possession. 
He  cannot,  therefore,  defend  against  the  action. 

Jennings  v.  Drnnqton,  5  De  0.  M.  &  Q.  12^ 
Cobb  V.  Hatfield,  40  N.  Y.  538. 

The  taking  of  any  bi  nefil  unler  the  contract 
after  knowlnlce  of  the  fraud  or  cliMngin.15  the 
condition  of  the  property  which  is  the  8»ii-ject- 
niotter  of  the  contract,  is  a  ratification  of  it. 

Gxickenheimer  ▼.  Angevine,  HI  N.  Y.  "94; 
GoAd  V.  Caynga  Connty  Nat,  Bank,  86  N.  Y. 
75:  Stone  v.  'pl'ke,  10  Vt.  213. 

Re«ci->ion  will  not  bt*  allowed,  in  law  or 
C'luity,  if  the  pjirly  seeking  it,  after  ili^covcry 
of  the  fraud,  etc.,  delays  taking  steps  to  re- 
scind or  recovir  for  the  deceit. 

\egUy  v.  l.imhati,  07  Pa.  217.  5  Am.  Uep. 
An\\'\k'rly  v.  Vilas,  21  Wis  8^:  (iytHen  f. 
Sanders,  93  U.  S.  55  (23:  798);  Bart'ett  v  Draki, 
100  Mass.  174,  97  Am.  Dec.  92, 1  Am.  Ri  p  101; 
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Loud  v.  Pomona  Land  &  Water  Co. 
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Fitzpatrick  v.  Flannagan,  100  U.  S.  648  (27: 
211);  <  cUiJornia  Steam  Na}3.  Co,  v.  Wiight,  8 
Cal.  685. 

.%<>5]  *J/r.  Justice  Jackson  delivered  tLe 
opinioD  of  tbe  court; 

Tlie  Pomona  Land  &  AVatcr  Compniiv,  de- 
feDdaoiia  error,  a  corporation  duly  orjanizcd 
under  tLe  laws  of  the  btsite  of  Cnlifo  \\\<\, 
brought  tbis  action  of  covenant  acrriinst  llor.ry 
M.  Loud,  a  citizen  of  the  slate  of  MuhlLian.  to 
lecover  various  sums  of  money  due  upon  a«rrec 
ments  under  seal,  embodio!  in  twenty  contracts 
and  nine  applications  for  the  sale  and  pur«"hnse, 
at  different  prices,  of  sep  irate  and  disiinct 
parcels  of  land  lying  and  being  in  the  state 
of  California,  together  with  dcsiizna'ed  shares 
of  stock  in  certain  irrigation  companies. 

The  twenty  contracts  declared  on  in  counts 
one  to  forty  inclusrve  are  snl».stantially  the 
same  in  form,  the  difTeienre  between  them 
being  in  the  dates,  description  of  land,  pur- 
chase price,  lime  of  payment,  and  the  number 
of  shares  of  stock  in  the  irrigation  companies. 
The  applications  declared  on  in  counts  forty- 
one  to  forty-nine  inclusive,  while  lelating  to 
different  parcels  of  land,  and  varying  in  dates, 
purchase  price,  time  of  payment,  etc.,  are  also 
substantially  alike. 

These  several  contracts  and  applications  need 
not  be  separately  noticed  or  considered.  One 
class  is  represented  and  illu^^trated  in  the  con- 
tract set  out  in  the  first  count  of  the  declara- 
tion, while  the  oihor  is  set  out  according  to  its 
legal  effect  in  the  forty-first  count  of  tlie  dec- 
laration. The  contract  declared  on  in  the  first 
count  is  as  follows: 

**This  agreement  made  the  eighth  dav  of 
April,  lb87,  between  Pomona  Laud  &  Water 
0>mpany,  a  corporation  duly  organized  under 
the  laws  of  the  state  of  California,  and  having 
its  office  and  principal  place  of  business  in  the 
town  of  Pomona,  county  of  Los  Angeles,  state 
of  California,  party  of  the  first  part,  and  II.  M. 
Loud  of  Oscoda,  Michigan,  parly  of  the  second 
part,  witnesseth,  that  in  pursuance  of  a  resolu- 
tion of  its  board  of  directors,  adopted  October 
25,  A,  D.  lt<83,  and  in  consideration  of  twenty- 
five  hundred  and  thirty-nine  dollars,  paid  by 
the  party  of  the  second  part,  tbe  parly  of  the 
first  part  does  covenant  and  airree  that  after  the 
making  of  the  payments  and  full  performance 
dOO]  of  the  Covenants  •hereinafter  expressed 
to  be  made  and  performed  by  the  parly  of  the 
second  part,  the  party  of  the  first  part  will,  in 
consideration  thereof,  convey  by  deed,  of  grant, 
bargain,  and  sale,  to  the  party  of  the  second 
part,  his  heirs  or  assigns,  the  following  de 
scribed  real  property  situated  in  the  county  of 
Los  Angeles,  state  of  California,  to  wit:  Lot 
seventeen  (17)  of  the  northeast  Pomona  tract, 
according  to  the  map  of  said  track  duly  re- 
corded in  book  5.  page  461  of  miscellaneous 
records  of  Los  Angeles  county,  California,  esti 
mated  to  contain  forty  and  .62  acres  of  land,  to- 

S ether  with  406.2  shares  of  stock  of  the  Del 
lonte  Irrigation  Company,  representing  four 
and  .062  inches  of  water  under  four  inch  pres- 
sure, measured  from  center  of  aperture,  said 
stock  to  be  delivered  by  tbe  party  of  the  first 
part  and  accepted  by  said  party  of  tbe  second 
Dart,  subject  to  tbe  bylaws  of  the  said  De! 
Monte  IrrigatioD  Company,  when  pavmeut  in 
full  is  made  for  the  above  aescribed  land. 

158  U.  8. 


"The  party  of  the  first  part  reserves  the  ex- 
clusive riaht  of  way  for  laying  j»ipes  and  aque- 
ducis  fur  conveyance  of  water;  also  the  riL-ht 
to  enter  upon  said  lands  and  make  neccs-ary 
excavations  for  laying  pipes  and  aque«)uf*i9, 
and  to  inspect,  repair,  replace,  and  control  the 
same. 

"And  for  and  in  consideration  of  the  fore- 
going a^reem^nt,  and  as  the  purchase  |iriee  of 
the  above  described  premisoa,  the  party  of  the 
second  part  do  covenrmt  and  agree  to  pay  to 
the  party  of  the  first  part,  its  successors  or  as- 
signs, the  sum  of  ten  thousand  one  h-indred 
and  fifty  live  dollars.  United  States  gold  coin, 
to  be  paid  in  the  following  manner: 
"$'2r)o9  on  or  before  delivery  of  this  contract, 

8303  on  or  before  April  8,  1888, 

8y08  on  or  before  April  8,  1889, 

on  or  before ,  18S-. 

and  interest  up'»n  said  re«peciive  sums  from 
April  8,  18-^7.  until  paid,  ai  the  rate  of  ei^'ht 
per  cent  per  annum,  payable  annually;  and  if 
not  so  paid,  at  option  of  said  company,  to  be 
added  to  princip  il  and  bear  like  interest. 

**And  the  party  o^  the  sec  nd  part,  in  con- 
sideration thai  *t*he  party  of  the  first  partl.KJT 
does  heieby  agree  that  the  party  of  the  second 
part  may  at  once  enter  upon,  occupy,  and  enjoy 
the  above  described  premises, docs  furl  her  cove- 
nant and  agree  to  pay  and  discharire  all  taxes, 
assessments,  and  water  rate-*  that  may  be  levied 
or  assessed  during  the  p<*ndency  of  this  agree- 
ment, on  the  said  described  premises,  and  in 
default  of  the  p«rty  of  the  second  pany  doing 
so,  the  party  of  the  fir-t  pan  may  pay  the  same, 
and  before*  the  final  piynient  of  purchase 
moncv  the  party  of  the  second  part  hereby  ex- 
pressly nirrees  to  refund  all  amounts  so  paid, 
with  interest  from  the  date  of  such  payment 
at  the  rate  of  one  per  cent  per  month. 

"And  the  party  of  the  second  part  further 
agrees  that  during  the  i»cn.lency  of  this  aurce- 
ment  he  will  not  commit  or  sufTeruuy  strip  or 
waste  of  said  premises,  or  of  any  improve- 
ments now  existing  or  hercnfter  to  be  i>l'iced 
thereon;  and  if  any  default  shall  be  made  in 
any  of  the  above  payments  for  the  space  of 
si.xfy  days  after  the  same  shall  become  due, 
then  it  shall  be  lawful  for  the  party  of  the  first 
part,  its  successors  or  assigns,  at  their  opium, 
to  rescind  this  agreement  to  convey,  to  re-enter 
upon,  and  to  repnsseps  said  premises  and  all 
improvements  existinir  thereon;  removinir  the 
party  of  the  second  part  and  all  claiming  un<ler 
him  therefrom,  and  it  is  agreed  that  tn  such 
case  that  all  payments  theretofore  made  sh  dl 
be  retained  by  the  party  of  the  first  part  as 
compensation  and  liquidated  damages  for  the 
previous  use,  enjoyment,  and  occupation  of 
the  premises  by  tbe  party  of  the  second  part. 
And  it  is  hereby  expressly  covenanted  and 
agreed  between  tlie  parties  hereto  that  this  in- 
strument is  not  and  shall  not  be  construed  as  a 
conveyance,  equitable  or  otherwise,  and  that 
until  the  delivery  of  said  final  deed  of  convey- 
ance or  tender  of  all  payments  precedent  there- 
to the  party  of  the  second  part,  his  heirs  or 
assigns,  shall  have  no  title,  equitable  or  other- 
wise, to  said  premises. 

"It  is  further  expressly  agreed  that  time  Is 
of  the  essence  of  this  contract. 
**In  witness  whereof,  the  party  of  the  first 
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d(i:'  ami  >ecn'l;iry  tliereuuto  duly  authorized; 
and  the  puiiy  of  tlif  serond  part  has  hereunto 
set  his  luiijil  *uD(l  seal  this  third  day  of  May, 
1867.     Executed  in  duplicate. 

•Pomoufi  Land  iV:  Water  Company, 
"By  II.  A.  Palmer,  PK^ident. 
"[Seal  of  the  Com  piny.] 

"ByF.  L.  Pr.lmr'r.  Secretary. 

*'H.  31.  Loud,  [1.  8.] 
**Sealcd  and  delivered  in  the  presence  of — 

"J3.  F.  Nichols." 

The  applications  are  in  the  following  form: 
** Application  for  purchase, 
"Pomona.  Cal.,  April  15th.  1SS7. 

"Keccived  from  II.  M.  Loud  scvuiiy  five 
dollnrs  dc|)osited  on  iip;»licatiou  for  puicliasc 
of  Northeast  quarter  «N.  E.^)  of  lot  tweniy- 
two  (22)  conlainiog  ten  (10)  acres  <f  laml  ac- 
cordinij  lo  map  of  the  San  Anfoiijo  tract,  duly 
recoidiid  in  book  3,  p.  7,  of  map  rt cordis  of 
Sau  ISernardino  county  with  usual  water 
rijrhts  pertaining  to  said'  tract,  at  the  price  of 
fifteen  hundred  dollars  and  on  the  following 
terms;  seventy -five  dollars  cash  deposit  as 
ahove: 

"First  payment,  $300.00,  within  sixty  days 
from  date;  second  payment,  $562.50,  on  or  bo- 
fore  April  15th,  1»8S;  thinl  payment,  $*)02.50. 
on  or  before  April  15.  1*?89;  second  and  third 
payments  to  bear  interest  from  date  at  the  rate 
of'ei;rht  per  cent  per  annum,  interest  to  be 
payable  annually.  In  consideration  of  the 
premises  I,  H.  M.  Loud,  hereby  ai^rcc  to  pur 
cha>e  said  property  and  pay  for  the  same  at 
the  price  and  on  the  terms  above  set  out;  and 
in  consideration  that  the  Pomona  Land  & 
"Water  Company  has  withdrawn  from  the 
maikct  the  above  described  land  for  sixty 
days,  so  that  the  said  II.  M.  Loud  may  pur- 
chase the  same  at  the  above  aarecd  on  price  in 
case  the  said  H.  M.  Loud  fails  or  refuses  to 
make  said  first  payment,  as  above,  within  the 
time  above  mentioned,  then  the  deposit  herein 
made  shall  be  retained  by  the  Pomona  Land  & 
Water  Company  as  the  estimated  damages  suf- 
fiOOj  fered  *a*nd  the  liquidated  damages  re- 
ceived by  said  company  on  account  of  the  with- 
drawal of  the  land  from  the  market  as  aforesaid. 
Time  is  hereby  declared  lo  be  of  the  essence  of 
the  fulfillment  of  the  obligation  of  the  said  H. 
M.  Loud  to  purchase  the  above  land  under  the 
terms  and  conditions  above  expressed.  No 
title,  legal  or  equitable,  nor  any  right  to  the 
possession  of  the  above  described  land,  shall 
inure  to  said  II.  M.  Loud  until  the  Pomona 
Land  &  Water  Companj  shall  have  delivered 
an  executed  contract  to  him  for  the  same. 

"H.  M.  Loud,  [seal.] 

"Thomas  &  Easton.  [seal.] 
"F.  MacPherson,  A'gt. 

"Indorsed:  Pomona,  June  20.  18S7.  Re- 
ceived  $300.00,  being  balance  of  first  payment 
on  the  within  application.  Pomona  Land  & 
Water  Company.     F.  L.  Palmer,  trcas." 

The  ninth  application  for  the  purchase  of  lot 
eleven  (11)  of  the  northeast  section  of  the 
Pomona  tract  differed  from  the  rest  in  the  fact 
that  oulv  part  of  the  first  payment  was  made. 
The  declaration,  after  alleging  the  refusal 
and  failure  of  the  defendant  oelow  to  pay  the 
respective  sums  due  under  the  several  con- 
tracts, averred  that  the  plaintiH  had  been  at 
r*^*  'nnes,  and  was  still  r^y  and  willing,  up- 1 


on  the  makinff  of  the  payments  in  said  coa- 
tracts  expressed  to  be  made  and  performed  bj 
the  said  Henry  M.  Loud,  to  convey  bv  deed  of 
grant,  bar^'ain,  and  sale  to  the  sai(^  Loud,  hit 
heirs  or  assii;n«,  the  property  described  in  said 
contracts,  logctiicr  with  the  shares  of  stock  of 
theropeetive  iirigation  companies  referred  to 
in  tiie  contracts.  There  was  no  avcrmenlin 
the  derlaralion  of  any  tender  of  a  conveyance 
or  conveyances  of  the  hmds  or  of  the  stock  in 
the  irrigation  companies,  nor  of  any  tender  of 
any  conveyance  or  contracts  referred  to  in  the 
applications. 

The  record  contains  no  plea  on  the  part  of 
the  defendant  below,  but  there  was  served  up- 
on the  plaintiff's  aiu  rney  a  copy  of  the  plea  of 
the  general  issue,  with  notice ffsi»eci;il  matters 
of  defense,  which  the  parties  have  treated  bn  ia 
pleading  by  the  defendant.  The  special  mat- 
ters of  defense  set  out  in  the  notice  were  in 
effect  as  follows:  That  if  the  *contracts  [o70 
were  made  they  were  obtained  by  fraud  and 
were  therefore  void;  that  the  use  and  value  of 
the  lands  depends  upon  their  proper  irrigmion 
by  artificial  means;  that  to  iutluce  d«'fendant 
below  to  make  the  purchase  of  the  lands 
the  plaintiff  reprcsentated  that  it  bad  a 
good,  clear  title  in  fee  to  the  lands;  that  it 
controlled  and  possessed  water  and  water 
riirhts  by  means  of  shares  of  stock  in  the  Del 
Monte,  the  Palomares  Irrigation  Companies, 
and  the  Irrigation  Company  of  Pomona  to 
furnish  ample  and  sufiScient  water  to  fullv 
and  sufficiently  irrigate  said  lands,  so  that  eacli 
parcel  of  land  should  have  water  to  irri^rute 
the  same;  that  the  plaintiff  below,  knowing 
that  defendant's  only  pur|X)se  in  making  the 
contracts  was  to  resell  the  lands  at  a  profit, 
represented  that  it  had  not  and  would  noi 
place  any  other  lands  upon  the  market  for  tale 
that  defendant  relied  upon  these  representa- 
tions and  statements,  which  proved  to  be  false; 
that  the  plaintiff  was  insolvent  and  irresponsi- 
ble; that  it  did  not  have  a  good  title  to  the 
lands,  but  that  they  were  heavily  encumbered 
with  mortgages,  and  therefore  the  defendant 
could  not  convey  a  good  title  to  them;  that  the 
plaintiff  land  company  did  not  possess  or  con- 
trol sufficient  water  or  water  rights  to  fully 
and  sufficiently  irrigate  the  lands,  and  water 
sufficient  to  irrigate  said  lands  was  not  repre- 
sented by  means  of  the  stock  in  the  irrigattoo 
companies  named,  and  could  not  be  furnished 
by  said  stock;  that  the  supply  of  wnt'.T  furnished 
thereby  was  not  and  could  not  be  continu- 
ous; that  the  irrigation  companies  bad  not 
sufficient  supplies  of  water  to  furnish  such 
water  or  to  furnish  it  continuously  or  in  the 
quantities  called  for  by  the  contracts;  that  the 
irrigation  companies  were  not  responsible  for 
furnishing  such  supply  which  was  not  brouirht 
on,  or  supplied,  to  said  lands;  that  notwith- 
standing the  agreement  of  the  plaintiff  below 
that  it  would'  not  put  other  lands  on  the 
market,  it  at  once,  after  the  making  of  the 
contracts,  plr.oed  lartrc  quantities  of  land  on 
the  market,  and  became  such  a  strong  compet- 
itor that  the  defendant  was  prevented  from 
making  a  sale  of  said  lands:  that  to  some  of 
the  lands  no  water  was  brought,  and  to  nont 
was  it  brouirht  in  sufficient  quantities*  to  IrH- 
LMite  them;  that  he  was  a  stranger  *in  (571 
California;  that  he  hesitated  to  enter  into  the 
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contracts  because  be  was  unfamiliar  witb  tbe  ! 
laws  of  the  state  nnd  of  the  business  motliodsin  i 
coromoo  use  by  the  plaintiff,  an!  did  not  know  , 
tbe  risk  or  ibe  extent  of  thelisibilities  be  wmdil 
Incur:  but  that  plaintiff  induced  bira  to  ni:ik(? 
sncb  conlraciSjfeprcsentingt  hat  tbey  wore  upon 
the  common  printed  forms  it  bad  adopt  cd,  auil 
that  defendant  would  not  be  liable  un'ler  the  ' 
laws  of  tbe  state  beyond  tbe  amouot  be  should  ' 
pay  upon  the  contracts,   and  the  loss  of  the 
land  in  case  of  fHJlure  t'>  make  payments;  that ; 
plaintiff  only  dealt  in  that   manner  in  its  land 
sales,  and  in  nocvent  would  it  liold.  or  seek  to 
hold,  the  deftndaut  to  any  pcr^^onal  liability 
beyond  tbe  umonul  prld;  that  deft'n<I:int  relied 
upon  these  reprts^rntationA  in  enteii-j;;  into  the 
contracts,  and  that  this  suit  was  in  violation  of 
such  representations  and  a  fraud  upon  defend- 
ant. 

As  a  further  special  defen^jc  the  defendant 
set  up  "that  the  phunliff  did  not,  on  the  day 
when  the  last  installment  of  the  purchase  price 
was  made  payable  by  tbe  terms  of  said  alleged 
contracts  respectively,  nor  at  any  time,  convey 
or  tender  a  conveyance  of  tbe  land  or  stock  de- 
scribed in  said  contracts  respectively,  or  in 
either  or  any  of  them,  to  tins  defendant." 

L'poD  the  trial  of  the  cause  the  circuit  court ! 
directed  a  verdict  for  the  plaintiff  for  the  vari- 
ous sums  due  and  unpaid  under  the  contracts, 
amounting  with  Intercast  to  $79,819.30.  On 
motion  for  a  new  trial,  heard  before  the  cir- 
cuit justice  (Mr.  Justice  Brewer)  and  the  dis- 
trict judge,  who  tried  the  case  (Judge  Brown) 
it  was  ordered  that  judgment  be  entered  on  tbe 
▼erdict,  but  that  execution  should  be  stayed 
"until  thirty  days  after  the  plaintiff  had  de- 
posited with  the  clerk  of  tbe  court  for  the  ben- 
efit of  the  vendee  all  the  deeds  to  the  lands  and 
certiflcatesofstock,  so  that  defendant  may  have 
an  opportunity  of  examining  the  same  to  see  if 
the  titles  are  perfect,  and  the  transfers  of  stock 
are  made  in  accordance  with  tbe  laws  of  the 
■tote  of  California." 

In  compliance  with  this  order  the  plaintiff 
below  deposited  deeds  for  the  land  ana  certifi- 
cates for  tbe  stock  in  the  irrigation  companies 
in  accordance  with  the  terms  of  the  several 
contracts,  but  the  defendant  declined  to  accept 
572]  the  benefits  of  *the  order  or  to  receive  the 
deeds  and  stock  so  deposited,  and  prosecuted 
tbe  present  writ  of  error  to  reverse  the  Judg- 
ment of  the  court  below. 

Many  of  tbe  special  matters  set  up  by  the  de- 
fendant below  were  clearly  irrelevant  and  un- 
available as  defenses  to  the  suit.  Thus,  the 
▼arious  matters  of  inducement  for  entering  into 
contracts,  and  the  alleged  representations  made 
by  agents  of  the  plaintiff  prior  to  their  execu- 
15751  tion,  and  the  purpose  of  *the  defendant 
in  making  the  purchases  with  a  view  to  the  re- 
aale  ofthe  lands  at  a  profit,  together  with  bis  be- 
ing astranger  in  California,  unacquainted  with 
the  laws  of  that  state,  the  business  methods  in 
common  use,  or  those  used  by  tbe  plaintiff; 
and  his  hesitancy  about  entering  into  tbe  con- 
tracts; his  want  of  knowledge  as  to  the  extent 
of  the  risk  and  liability  he  would  incur  there 
by:  and  his  reliance  upon  representations  that 
he  would  not  under  such  contracts,  by  the  laws 
of  the  state,  incur  any  liability  be3*ond  the 
amounts  he  should  pay  and  the  loss  ofthe  lands 
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were  matters,  which,  if  true,  could  constitute 
no  answer  to  tbe  suii  upon  tbe  sealed  contracts. 
Tbe  errors  assigned  to  tbe  action  of  the  court 
ill  excluding  testimony  relating  to  these  mat- 
t<rs  are  not  well  taken.  Tbe  deeds  to  Charles 
\V.  Brown  and  to  other  parties,  anleclatin^  the 
contracts  in  suit,  and  having  no  connecliou 
with  the  lands  covered  theieby,  offered  for  the 
purpoe  of  showing  w»bat  constituted  water 
rights  and  water  .stocks;  tbe  reprcontiitioos 
of  the  plaintiff's  ajirent  as  to  title  to  tbe  hcd 
and  stock,  made  before  tbe  extculi<»n  of  the 
contracts;  tbe  defendant's  lack  of  knowledge 
of  the  by  laws  of  the  irripiiion  com  pan  ii"; 
the  us  ;ii:doiiment  ot  the  lands  since  IbS--;  ilie 
tran<icript  of  the  patent  of  the  United  St.it*  s 
of  January  20,  1875.  to  IIcDry  Dalton  and  otii- 
ers  of  the  San  Jose  ranch,  without  an  oHicIal 
seal  attached  and  wanting  a  pio[w  r  certificate 
fiom  the  presitling  judireof  the  court,  were  in- 
competent to  control  the  terms  of  the  written 
contracts  ortoshowanydefcct  inphdntilVslille. 

The  other  niatters  set  up  and  relied  upon,  s«» 
far  as  the  same  were  material  or  available  as 
defenses  to  tbe  suit — such  as  fraud  in  olitaiu- 
ing  tbe  contracts  from  defendant,  want  of  title 
in  tbe  plaintiff  to  tbe  lands  and  stock  in  the 
irritation  companies  representing  water  rights 
— were  not  supported  by  proof.  Ti.esM  irrele 
vant  and  unesfahlijjhed  matters  of  del<*nse  nocd 
not  be  further  discu«^ed. 

The  defendant  presented  twenty  .seven  re- 
quests to  charge,  the  legal  questions  arising  un- 
oer  which  are  embodied  iu  the  geijer;d  propo- 
sition covered  by  tbe  last  si>ecial  ground  of  tie- 
fense  that  the  plaintiff  did  not,  vibeu  the  lavC 
570]  installment  *of  the  purchase  money  ma- 
tured nor  at  any  iime,convey  or  tender  a  convey- 
ance of  the  land  and  stock  described  iu  the 
contracts  in  suit,  respectively,  or  in  either  or 
any  of  them,  to  tbe  defendant.  This  presents 
the  real  controverted  question  in  the  case,  and 
its  determination  turns  upon  the  point  wheth- 
er the  covenants  in  tbe  contracts  are  dependent 
or  independent;  that  is  to  say,  whether  !be 
covenant  upon  tbe  pari  of  the  defendant  Inf- 
low to  pay  the  stipulated  price  for  the  lands 
purchased,  or  agreed  to  be  purchased,  is  a  con- 
dition precedent  to  the  performance  by  the 
plaintiff  of  his  covenant  to  convey  such  lands? 

The  contention  of  the  plaintiff  in  error  is 
that  the  covenants  are  dependent  and  concur- 
rent, and  that  he  is  not  bound  to  perform  bis 
agreement  to  pay  the  purchase  price  witboui 
a  tender  of  performance  on  the  part  of  the  land 
company.  On  the  contrary,  the  defendant  in 
error  insists,  as  held  by  the  court  bcdow,  that 
the  covenants  were  independent,  and  the  plain- 
tiff in  error  is  bound  to  pay  tbe  stipulated  price 
as  a  condition  precedent  to  its  obligation  to 
convey  or  tcMider  any  conveyance  of  the  lands 
described. 

If  the  acts  to  be  performed  by  the  laud  com- 
pany and  the  purchaser,  respectively,  are  de- 
pendent and  concurrent,  neither  party  would 
be  entitled  to  an  action  against  the  other  with- 
out tbe  averment  of  performance,  or  tbe  tender 
of  performance,  on  bis  part.  If,  however,  the 
payment  of  tbe  purchase  price  for  the  lands  is 
a  condition  precedent  to  tbe  land  company's 
covenant  to  convey,  then  it  is  entitled  to  en- 
force payment  without  conveyance  or  tender 
of  conveyance,  and  the  allegation  of  Its  readi- 
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Desfl  and  willini;nt'ss  to  convey,  upon  payment 
of  tlie  piirolias'.'  money,  was  sufDciciit. 

Tbe  qiuj^lion  whcilicr  covennnis  are  de- 
peniU*nt  or  iin  epen  leiit  must  be  dctprmiiipd 
in  lacli  rase  uj  (.n  the  prop«T  cons! ruction  to 


be  placed  on  the  language  employed  l«v  the 
panics  to  express  iluir  airnement.  If  the 
fnnixuaire  is  clear  and  unanibigiioiis  it  niu*l  be 
taken  according  to  its  pluiu  nuuning  as  ex- 
pressive of  the  inien'i(m  of  the  pariirs.  and 
iiiuler  settled  principles  of  jU'liciJ  decision 
should  not  be  controlled  by  the  sipfMiseil  in- 
ronv<*ni(  nre  or  hardship  that  may  follow  suib 
o7  7  I  *construc'i()!i.  If  pjiriies  think  proper, 
they  may  nirrefM hat  the  rinht  f»f  one  to  nniiniam 
an  u('li<»n  :i;:ainst  anolIxT  shall  becnnditional  or 
drpendent  upon  the  plaintilT's  peiformance  of 
coenanls  entered  into  on  his  part.  On  the 
othrr  hand,  they  may  asrree  thai  the  pciiVv m- 
ance  by  one  shall  be  a  condition  precedent  to 
the  peiformance  by  the  other  The  que^iion 
in  eicb  case  is,  witich  intent  is  disclosed  by 
the  lanuuage  employed  in  the  contract  ? 

In  this  ca«e  there  is  no  ambi;ruily  in  the 
Imu'uaL'e  ol  the  coniricts.  The  covenant  and 
oirn'(  in(  nt  of  the  land  company  is  that  *  afier 
the  m.ikingof  the  payment  and  full  f»"rform- 
iinc;*  t.f  the  covenants  hrreinaffer  to  be  made 
.-.ful  i'<Mfurmed  by  the  party  of  the  second  part, 
(J.')ii  !)  the  party  of  tlu'  llrst  part  (the  land 
co:vipa:.y)  wdl,  in  c()n^lderalion  thereof,  con- 
vey i-y  dred  of  grant,  bargain,  and  sale  to  the 
piiity  of  the  second  part,  his  heirs  or  as>ijrns." 
th*  (Ie>crit»ed  lands,  lOLictiicr  with  the  (K>iir- 
nated  shares  in  the  irrini'ion  companies.  \ 
Fuh^^'quent  clause  of  the  contir.ct  provides  that 
*'  tiiis  in-!iument  is  not  and  sliall  not  be  con- 
Ptru  d  as  a  conveyance,  c(|'iilableorotherwi>ae, 
and  uniil  tiie  delivery  of  the  linal  deed  of  con- 
veyance, or  ti'ialcr  of  all  pof/ments  prer.'  liftt 
tltvdo^  the  panv  of  the  second  part,  hi<  heirs 
or  asvi-jrus,  shall  have  no  title,  equiiable  or 
other\\ise,  to  said  ])remises,"  and  it  is  furiher 
provided  that  time  is  of  the  essence  of  the  con- 
tract. 

If  t'^cse  terms  and  provisions  of  the  contracts 
are  to  be  understood  in  their  plain  ami  obvious 
meaiiinir,  they  clearly  express  the  indention  of 
the  parlies  to  be  that  the  purchaser  shall  lirst 
pay  the  purcb  ise  price  of  the  lands  contracted 
for  beloie  he  is  entitled  to  demand  a  convey- 
fuue  therefor.  It  is  also  clear  that  tlie  pur- 
ch:iser  (the  defendant  l)elow)  could  not  have 
IcL'ally  demanded  from  the  land  comi»anv  a 
deed  or  conveyance  for  the  lands  until  after 
tlie  purchase  nioney  bad  been  fully  paid.  The 
pa\  ment  or  tender  of  payment  of  the  purchase 
price  for  the  land  was  a  condition  precedent 
to  the  rii^ht  to  the  conveyance.  The  author- 
ities, both  in  Eui^Iand  and  in  this  country, 
fully  sustain  this  construction  of  the  contract. 
A  brief  reference  will  be  made  to  some  of  the 
principal  cases  on  the  subject. 
5781  *In  the  learned  note  of  Serjeant  Wil- 
liams totheearlycaseof/*(9rc/a7t'v.(y-'<',lSaiind. 
820,  it  issa'd  that,  "  if  a  day  be  appointed  for 
payment  of  money,  or  part  of  it,  or  for  doinij 
any  other  act,  and  the  day  is  to  happen,  or 
may  happpen,  before  the  thini;  which  is  the 
consideration  of  the  money,  or  other  act,  is  to 
be  performed,  an  action  may  be  brought  for 
the  money  or  for  not  doing  such  other  act  be- 
fore periormaoce ;    for  it    appears  that  the 
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party  rclie<l  upon  his  remedy,  and  did  not  in- 
tend to  make  performance  a  condition  pre- 
cedent ;  and  so  it  is  where  no  time  is  llxed  for 
peifoimance  of  that  which  is  tbe  cousideratiun 
of  the  money  or  other  act." 

In  Porter  v.  Shvph'iid,  6  T.  R  CC5.  involv- 
ing  the  riiiht  of  a  lessee  to  terminate  the  lea<c, 
it  was  held  that  the  words  ** from  a'»d  afl*-T 
payment  of  rent  and  peiforir.aMce  of  cov- 
euanis."  const  it  uted  a  condition  piecuient. 

In  the  subsccpient  case  of  6'/vy  v.  Friar^  4 
H.  L.  Cas.  50."),  where  the  opinion  of  tbe 
judges  was  asked  by  the  House  ot  Lords  as  to 
whether  a  proviso  constitulcd  a  couditiuo  pre- 
cedent, the  case  of  Porter  v.  SheiiluirJ  was  fol- 
lowed, and  the  proviso  held  to  be  a  coudilion 
precedent. 

in  (,'oIMorongh  v.  Orr,  21  U.  8.  8  Wheat 
217  r5:GJ0],  it  is  said  that  where  the  acts  are 
slipulatcd  to  be  done  at  diffeicnt  tunes  tbe 
coveiitmts  are  to  be  construed  as  iudepcodent 
of  each  other. 

So,  in  (Joodicin  v.  Lynn,  4  Wash.  C.  C.  714, 
the  rule  was  laid  down  that  to  ascertaia 
whether  covenants  are  dependent  or  indefH'ud- 
ent,  the  intention  of  the  parties  is  to  be  snuirht 
for  rather  in  the  order  of  time  in  which  the 
acts  are  to  be  done,  (ban  from  the  structure  of 
the  iusiruni«Mits. 

In  P/tiUijn  cfe  C.  Const.  Co,  v.  Sti/mour,  91 
U.  S.  C^5,  650  frJ:341,  313],  it  was  said  by 
Mr.  Justice  Miller,  speaking  for  the  court, 
that  ••  where  a  specilicd  thinir  is  to  be  done  by 
one  parly  as  the  consideration  of  lb**  thing 
to  be  done  by  the  other,  it  is  undi-ninbly  the 
g.  neral  rule  that  the  covenants  arc  mutual, 
and  are  dependent,  if  they  are  to  be  pertormed 
a  I  the  same  time  ;  and  if  by  the  terms  or  tbe 
nature  of  the  contract  one  is  tirst  to  be  per- 
formed as  the  condition  of  the  obligation  of 
the  other,  that  which  is  first  to  be  pei  formed 
must  be  done,  or  tendered, before  that  parly  caa 
su>tain  a  suit  against  the  other.  *rhere  [.»79 
is  no  doubt  that  in  this  class  of  contracts,  if  a 
day  is  15.\ed  for  performance  the  party  whose 
duty  it  is  to  perform  or  tender  performance 
first  must  do  it  on  that  day.  or  sliow  his  readi- 
ness and  willingness  to  do  it,  or  he  cannot  re- 
cover in  an  action  at  law  for  non-pcrformaooe 
by  the  other  party." 

In  many  cases,  both  in  England  and  in  the 
United  States,  the  rule  of  construction  is 
adopted  that  an  agreement  to  pay  by  install- 
ments or  at  difTereni  times  would  make  the  cof- 
enants  independent,  since  such  an  agreement 
manifests  a  willingness  to  rely  on  the  cov- 
enants of  the  other  c<mtracting  party  for  title 
or  performance  as  the  consideration  for  such 
payments.  Also,  where  the  acts  stipulated  to 
be  done  are  to  be  doae  at  different  limes,  tbe 
covenants  are  generally  construed  to  be  iode> 
pendent  of  each  other. 

The  land  Company's  contention  as  to  tbe 
proper  construction  of  the  contracts  is  sup- 
ported by  the  following  authorities,  amongst 
others  that  misrht  be  cited  :  DavU  v.  Ueadjf, 
7  Biackf  201 ;  ^aa^e  v.  Beat,  20  Wis.  45  ;  Sa^fn 
V.  Craig,  4  Ark.  10,  87  Am.  Dec.  757  ;  Mauen 
v.  Uogc.  8,  5  Ark.  417  ;  Hill  v.  Fis/ier,  34  Me. 
143  ;  and  Leftwich  v.  Coleman^  3  Huw.  (Miss.) 
1C7. 

The  cases  of  Bank  of  Columbia  ▼.  Hagntr^ 
26  U.  8.  1  Pet.  455  [7:219],  and  Turiur  ?. 
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Ogden,  66  U.  8.  1  Black,  450  [17:203],  are  DOt 
in  confiict  with  the  foregoing  deciMons  and 
the  propositions  they  announce.  The  stipula- 
tions of  the  contract  in  the  fornier  case  were 
not  similar  to  those  in  the  case  under  consider- 
fttioD,  while  in  Turner  v.  Ogdcn  the  agreement 
was  expri'ssly  made  dependent  on  the  sur- 
render and  cancellation  of  a  previous  contract, 
made  by  the  plaintiff  for  the  sale  of  the  same 
lands  to  a  thind  party,  without  wliich  surrender 
the  vendor  could  not  give  a  eood  title. 

Neither  do  the  cases  of  Bill  v.  Grigsby,  85 
Cal.  65^,  and  bohall  v.  iHller,  41  Cal.  632, 
cited  on  behalf  of  the  plaiutifT  in  error,  con- 
trol the  present  case.  In  Hall  v.  Origsby  the 
instrument  provided  that  the  plaintiff  should 
convey  *'  as »oon  as"  the  purchase  money  was 
paid.  In  Hohall  v.  DiHer  the  terms  of  the  con- 
tract were  that  the  plaintiff,  "upon  payment  of 
580]  *the  purchase  money,  was  to  convey." 
These  stipulations  were  properly  held  to' be 
de|>endcnt  covenants,  and  that  neither  party 
could  sue  without  performing,  or  an  offer  to 
perform,  on  its  part.  But  in  the  case  at  bar 
the  terms  of  the  contract  contain  no  slipulu- 
tion  that  the  covenants  of  the  respect  ive  panics 
are  to  lie  performed  at  ihe  same  time  or  con- 
cnrrently.  On  the  conirary,  the  clearly  ex- 
prei^uKl  intention  was  that  the  payment  of  the 
purchase  price  of  the  lands  shruld  precede  the 


chase  money  is  a  ooDdition  precedent  to  the 
performance  of  the  land  company's  coveDant 
to  convey. 

In  respect  to  the  nine  applications  for  pur- 
chase declared  in  counts  forty-one  to  forty- 
nine,  inclusive,  of  the  declaration,  while  the 
terms  are  not  so  clearly  expressed  as  in  the 
twentjr  contracts  already  considered,  it  is 
fairly  implied  that  the  installments  of  purchase 
money  were  to  be  paid  before  the  land  com- 
pany was  under  any  obligation  to  convey. 

The  forty-ninth  count,  based  upon  the  ap- 
plication to  ])urchase  lot  11,  does  not  stand 
upon  uny  different  principle  from  the  rest.  It 
is  true  that  the  purchaser  did  not  pay  the  first 
installment  in  full,  but  the  land  company  had 
the  ri^ht  to  accept  the  partial  payment,  and 
treat  the  contract  as  a  subsisting  one;  and  it 
was  so  treated  by  Loud,  who  took  possession 
of  the  lot,  and  exercised  acta  of  ownership 
over  it  up  to  18^  at  least.  Under  these  cir- 
cumstances he  is  not  in  a  position  to  claim  that 
the  contract  was  terminated  because  of  bit 
own  failure  to  pay  the  first  installment  in  full. 

It  is  earnestly  urged  on  behalf  of  the  plain- 
tiff in  error  that  the  contracts  declared  upon 
requinMl  the  land  company  to  deliver  stock  in 
the  irri^^ation  companies,  which  should  repre- 
sent and  convey  title  to  water  or  water  rights 
to  the  extent  of  one  inch  of  water  under  four- 


performance  of  the  land  company  s  covenant  i  inch  pnspu re,  measured  from  center  of  apir- 
to  ("(jnvey  the  lands  «nd  water  slocks.  The  j  ture.  fur  each  one  hundred  shares  of  stork.  In 
consideration  to  be  paid  covered  both  the  lands  ,  of  h<  r  words,  that  the  purclio.«er'8  contracts  en- 
and  the  storks,  and  its  paymont  was  a  coudi- '  titled  him  lo  water  riirlita as  distinguished  from 
lion  precetieni  to  a  tnmsler  of  either,  or  botli.  '  stock  in  the  irrigation  companies,  by  means  of 
The  provision  that  tlte  stock  was  lo  be  deliv-  !  which  water  could  l>e  procured  in  the  quan- 
?red  by  the  land  company  and  accepted  by  tity  designated.  Tins  position  cannot  be  sus- 
Ihe  purchaser,  (subject  to  the  bylaws  of  the  ■  tafned.  for  the  contracts  by  their  express  terms 
irrigation  companies)  '*  when  puvment  in  full  \  stipulated  for  Ihe  transferof  stock  in  thedesig- 
!s  made  for  the  al)ove  de>orlI)e<i  land,"  in  no  ;  naled  irripition  companies,  which  stock  was 
way  changes  the  proper  construction  of  the  ;  to  be  delivered  and  accepted  subject  to  the  by- 
f*  «niraets,  or  establishes  that  the  stock  was  to  laws  of  such  companies.  The  statement  that 
W  transferred  concurrently  with  the  pnyujent  this  slock  represented  so  many  inches  of  water, 
for  the  lands.  The  expiession,  "  wisen  pay-  under  a  certain  pressure,  were  words  of  de- 
ment in  full  is  made  for  the  ahove  desciibed  scription  as  to  the  quaniiiy  of  water  which  the 
land.'*  confirms  the  consiri'ction  that  tiie  pay-  j  iirisration  company  would  undertake  to  furnish 
menl  was  a  condition  prece<lent  to  the  convey- 1  to  the  owner  of  the  designated  shares  of  stock, 
unce  of  either  stock  or  land,  or  both.  The  i  It  is  i:rged  that  the  stock  which  the  land  corn- 
pun  ha^er  had  no  right  to  a  transfer  of  the  I  pany  *ha(i  iian*;ferredto  Loud,  and  pro- [5815 
♦»tock  before  he  became  ci. titled  lo  a  convey-  duced  for  his  acceptance  at  the  trial,  was  not 
anre  of  the  land.  shown   to  have  Ixen  fully  paid  up.     This  ob- 

We  cannot  accede  to  the  contention  of  the  jeclion  is  not  well  taken.  It  appears  by  the 
plaintiff  in  error  lliat  the  eonlracis  should  be  i  testimony  of  the  secretary  of  the  land  com- 
•&(»  construed  as  lo  make  payment  of  the  first  jpany  that  the  land  company  delivered  water 
installment  of  purchase  money  a  condition  pre- 1  until  February,  1887 — before  the  omanizatiou 
.T'Unt  to  the  covenant  to  convey,  but  that  the  '  of  the  irrigation  companies.  It  is  further 
lo.st  installment  of  purchase  money  should  be  !  shown  that  the  land  company  had  uunuTOus 
treated  as  dependent  or  concurrent  with  the  artesian  wells,  pipe  lines,  flumes,  and  ditehes 
rovenunt  to  convey.  The  covenants  arc  to  be  i  from  which  water  supplies  were  furnished  tor 
interpreted  as  of  the  dale  of  the  exerution  of  irriirating  purposes;  and  it  further  appears 
the  contract,  and  as  applying  to  each  and  all  that  these  wells,  water  facilities,  pipe  lines, 
the    installments  of    purchase   money   alike.  ;  etc.,  were  transferred  by  the  land  company  to 


Covenants  like  those  in  the  case  under  cou- 
fiirferaiion  are  not  of  a  shifting  character,  in- 
dependent at  one  time  and  dependent  at 
anoiljcr,  or  independent  as  to  one  or  more  in- 
stallments of  purchase  money  and  dependent 
in  respect  to  others,  unless  there  is  a  clearly 
fXf)re.«sed  intention  on  the  part  of  the  contract- 
ing parties  that  such  should  be  the  case.  No 
such  intention  is  either  expressed  or  implied  in 
A811  *t^»«  language  of  the  contracts  in  suit. 
The  payment  of  all  the  installments  of  pur- 
US  U.S.  U.  S.,  Book  SB.  53 


the  several  irri<!ation  companies,  which  in 
consideration  thereof,  delivered  fully  paid  up 
stock  to  the  land  company,  or  to  a  trustee  for 
its  benefit.  Certificates  of  this  stock  were, 
under  proper  directions  of  the  officers  of  the 
land  company,  made  out  in  the  name  of  I«ud, 
and  produced  and  tendered  at  the  trial.  There 
is  no  evidence  showing  that  the  consideration 
given  by  the  land  company  for  the  shares  of 
stock  in  the  irrigation  companies  was  in  any 
way  inadequate,  so  as  to  impair  its  right  and 
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title  thereto  as  fully  paid  up  stock.  It  is 
further  said  on  behalf  of  the  plaiDtiff  in  error 
that  the  stock  proposed  to  be  transferred  to 
him  gave  do  special  rights  or  privileges,  aud 
constituted  no  easement  to  the  lands  purchased. 
This  is,  however,  a  mistake.  In  the  articles 
of  association  of  each  of  the  irrigation  com- 
panics,  which  were  put  in  evidence,  it  is  de- 
clared: "  That  the  purpose  of  which  this  cor- 
poral ion  is  formed  is  to  acquire  water,  water 
rights,  flumes,  ditches,  aqueducts,  reservoirs, 
and  other  property  that  may  be  necessary  or 
convenient  for  the  supplj^ing  of  water  to  such 
person  or  persons  or  tbeir  assigns  in  the  coun- 
ties of  Los  Angeles  and  San  IkTnardino,  state 
of  California,  to  whom  the  Pomona  Land 
A  Water  Company  has  sold  water  ritrhts,  or 
to  whom  it  may  hereafter  sell  water  rights,  or 
to  whom  it  may  transfer  water  stock  of  this 
corporation,  but  to  no  other  person  or  persons 
whomsoever." 

In  addition  to  this  provision  in  the  charters 
of  the  irrigation  companies,  it  is  provided  by 
Bection  552.  Deering's  Annotated  Statutes  and 
Codeof  California, relating  to  the  right  to  water, 
to  irrigate  lands  sold  by  water  or  irrigating 
583]  companies,  that  "  whenever  *any  cor- 
poration organized  under  the  laws  of  this  state 
furnished  water  to  irriizntc  lands  which  said 
corporation  has  sold,  the  right  to  the  flow  and 
use  of  said  water  is  and  shall  remain  a  per- 
petual easement  to  the  land  so  sold,  at  such 
rates  and  terms  as  may  be  established  by  said 
corporation  in  pursuance  of  law." 

Those  provisions  are  recognized  and  sus- 
tained by  the  courts  of  California  in  McFad- 
den  V.  1.09  Angeles  County  Suprs.  74  Cal.  571, 
and  Apphffarth  v.  McQvidtJy,  77  Cal.  408. 

It  is  shown  that  the  defendant  in  error  had 
the  requisite  amount  of  slock  in  the  irrifjation 
companies  to  perform  its  contracts  with  the 
defendant  in  error,  and  the  land  company 
offered  to  prove,  as  a  matter  of  fact,  that  the 
stipulated  quantity  of  water  was  attached  to 
the  lands  by  the  Vtock  in  the  irrigation  com- 
panies, but  this  offer  was  withdrawn  on  the 
objection  of  the  defendant  below  that  it  was 
immaterial.  The  proper  construction  of  the 
contracts  was  that  the  defendant  in  error 
was  to  deliver  stock  in  the  designated  irriga- 
tion companies  which  would  attach  to  tne 
land  and  entitle  the  purchaser  to  the  quantity 
of  water  represented  by  the  stock,  and  the 
stock  which  the  land  company  thus  held  and 
proposed  to  transfer  was  clearly  within  the 
terms  of  the  contract. 

There  are  other  points  of  minor  importance 
presented  on  behalf  of  the  plaintiff  in  error, 
but  the  controlling  question  in  the  case  turns 
upon  the  character  of  the  covenants  contained 
in  the  contracts,  and  in  the  view  we  have 
taken  of  that  matter  the  defendant  in  error 
had  the  right  to  enforce  the  payment  of  the 
purchase  money  for  the  lands  agreed  to  be 
purchased  without  first  having  conveyed  or 
tendered  a  conveyance  of  the  lands  purchased. 
This  question  of  law,  depending  upon  the 
proper  construction  of  the  contracts,  was  not 
oirected  by  any  evidence,  either  introduced  or 
offered. 

(Mir  conclusion  is  that  there  is  no  error  in  the 
iudffment  of  the  court  below,  and  it  is  accord- 
ingly aJjUrmed. 
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UNITED  STATES. 

(See  S.  C.  Reporter*!  ed.  664-006.) 

Indictment,  when  sufficient— misdemeanan — D, 
8.  Rev.  Slat.  %  5209— willful  misappropriatiom 
of  a  note  of  a  bank — negative  averments^ 
sufficient  count  —  cashiefs  power'— inUnt — 
general  verdict. 

1.  Ad  iDdlctment  for  a  statutory  misdemeanor 
charpred  in  the  words  of  the  statute  to  sufficleDt 
only  where  the  words  of  the  statute  ftiUy  set 
forth  all  the  elements  necessary  to  constitute  tiM 
offense. 

2.  Even  in  the  cases  of  misdemeaoois.  the  indict- 
ment must  be  free  from  all  ambiiru{t3%  and  lea%-e 
DO  doubt  in  tbe  minds  of  the  accused  and  the 
court  of  the  exact  offense  Intended  to  be 
charged. 

3.  The  willful  misappllcatfoo  made  an  offense 
by  U.  8.  Rev.  Stat.  §  5209,  to  a  misapplication  for 
tbo  use,  benefit  or  ^in  of  tbe  party  chartred.  or 
of  some  company  or  person  other  than  tbe  asso- 
ciation. 

4.  Where  a  count  in  an  indictment  under  U.  8. 
Rev.  Stat.  8  &309  charfrcs  defendant  with  willfully 
misappropriatingra  note  of  the  bank  for  hto  own 
use,  benefit,  and  advantage,  and  with  iutent  to 
defraud  the  banic,  there  Is  no  necessity  of  therein 
negativing  every  possible  theory  consistent  with 
an  innocent  delivery  of  the  note  to  the  defend- 
ant, nor  of  averring  that  the  bank  did  not  there- 
after receive  the  value  thereof. 

5.  An  indictment  need  not.  by  way  of  negiiti%-o, 
introduce  matter  of  defense  when  it  to  drawn  on 
a  statute  any  more  than  when  it  to  at  commuo 
law. 

6.  A  count  in  an  Indictment  under  U.  8.  Rev. 
Stat.  §  5S00  is  good,  which  charges  that  defendant 
knowingly,  etc..  aided  and  abetted  the  cashier  of 
a  bank  to  violate  said  section,  by  unhiwfullr, 
etc.,  w^ith  intent  to  defraud  the  bank  and  for  the 
use  of  defendant,  misapplying  a  certain  sum  by 
discounting  with  the  money  of  the  bank  a  note 
made  by  defendant,  for  that  sum,  which  was  not 
well  sccui^d  to  the  knowledge  of  defendant  and 
tbe  cashier,  and  which  note  was  never  paid,bT 
means  of  which  the  bank  suffered  lois  to  that 
amount,  with  intent,  in  defendant,  to  injure  and 
defraud  tbe  bank. 

7.  Tbe  power  to  discount  paper  to  not  one  of  tbe 
implied  powers  of  tbe  cashier  of  a  bank. 

8.  Where  tbe  intent  is  a  material  Ingredient  of 
the  crime  it  to  necessary  to  be  averred;  but  it 
may  always  be  averred  in  general  terms. 

9.  A  general  verdict  of  guilty  rendered  upon  sev- 
era!  counts  of  an  indictment  should  stand  if  any 
one  of  the  counts  to  good. 

[No.  022.] 

Argued  Oct.  SO.  1S9S.     Reargued    April    17, 

18,  1894.     Decided  May  U,  1894. 

IN  ERROR  to  the  District  Court  of  the 
United  Slates  for  the  Eastern  District  of 
Pennsylvania,  to  review  a  judgment  of  con- 
viction and  sentence  of  Nelson  F.  Evans,  for 
a  violation  of  U.  S.  Rev.  Slat.  §  5209.  for  a 
willful  misapplication  of  tbe  funds  of  the 
Spring  Garden  National  Bank.    Affirmed, 

Note.— -As  fo  duties  of  cashier  of  bank^  when  hit 
acts  bind  the  bank,  see  note  to  Cecil  Nat.  Bank  of 
Port  Deposit  v.  Watsontown  Bank,  26:  lOaSL 
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Statement  by  }fr.  JvRtice  Brown : 

Plaintiff  in  error,  wbo  was  a  director  in  the 
Spring  Gnrden  National  Bank,  was  indicted 
for  an  alleged  violation  of  Revised  Statutes, 
§  5209,  which  reads  as  follows  :  "  Every  pres 
ident,  director,  cashier,  teller,  clerk,  or  agent 
of  any  association,  who  embezzles,  abstntcts. 
or  willfully  misapplies  an}'  of  the  moneys, 
funds,  or  credits  of  the  association;  .  .  . 
with  intent,  in  either  case,  to  in  jure  or  defraud 
thi»  association  or  any  other  company,  body 
politic  or  corporate,  or  any  individual  per- 
son, .  .  .  and  every  person  who  with 
like  intent  aids  or  abets  any  (»llicer,  clerk,  or 
agent  in  any  violation  of  this  section,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be 
imprisoned  not  less  than  five  years  nor  more 
than  ten." 

The  indictment  contained  146  counts,  upon 
all  of  whicJ»,  except  24,  a  nolle  proi.  was 
entered.  A  demurrer  was  filed  to  nil  these  re- 
maining counts,  which  was  overruled.  The 
defendant  was  then  arraigned,  pleaded  not 
guilty,  WHS  put  upon  trial,  and  convictt'd  upon 
«851  all  the  24  counts,  and  sentenced  *to  five 
years'  imprisonment.  A  motion  for  a  new  trial 
and  in  arrest  of  judirment  beinu  overruled,  de- 
fendant sued  out  this  writ,  assigning  as  error 
the  action  of  the  court  in  overruling  his  de- 
murrer, and  in  refusing  to  arrest  the  judgment 
on  acctunt  of  the  InsulHciency  of  the  imlict- 
ment.  Tliecasc  was  origintdly  argued  in  this 
<o!irt  upon  the  Milliciency  of  ail  these  counts, 
and  a  re.iryumcnt  sul)^equently  ordered  upon 
the  eighth,  niniU,  tenth,  and  fourteenth. 

A  copy  of  tlie  eighth  count,  which  was  a 
rep  resenlH  live  one  of  its  class,  and  in  its  frame- 
work and  siructure  was  siuiilnr  to  all  the 
counts  to  which  the  attention  of  the  court  was 
called,  is  here  given  : 

•*8.  And  the  grand  inquest  aforesaid,  in- 
quiring as  aforesaid,  upon  their  respective 
oatlis  and  afiirniatioos  aforesaid,  do  further 
present  that  heretofore,  to  wit,  on  the  eighth 
day  of  May.  A.  D.  18!)1.  the  said  Nelson  F. 
Evans,  yeoman,  late  of  the  district  aforesaiil, 
at  the  district  aforesaid  and  within  the  juris- 
di<'tion  of  this  court,  did  knowingly,  willfully, 
unlawfully,  and  fraudulently  aid  and  abet  one 
liarry  H.  Kennedy  (the  said  Harry  H.  Ken- 
nedy being  then  and  there  cashier  of  a  certain 
national  banking  association  then  and  there 
known  and  designated  as  tlie  Spring  Garden 
NaMonal  Hank,  in  the  state  of  Pennsylvania, 
wliiili  said  association  had  been  theretofore 
cicuied  imd  organized  under  an«l  by  virtue  of 
h'\H  of  Congress  in  such  case  made  and  pro- 
viilcd.  and  which  said  association  was  then 
find  there  acting  and  carrying  on  a  banking 
hu'^incss  at  Philadelphia,  in  the  said  district, 
under  the  acts  of  Congress  in  such  case  made 
niKl  provided)  then  and  there  to  willfully  mis- 
apply a  certain  large  amount  of  the  moneys, 
funds  and  credits  then  and  there  belonging  to 
the  said  national  banking  association  for  the 
iise.  benefit,  and  advantage  of  the  said  Nelson 
P.  Evans,  then  and  there  with  intent  in  him, 
the  said  Nelson  F.  Evans,  to  injure  and  do 
fraud  the  said  national  banking  association — 
tliat  is  to  say,  the  said  Harry  H.  Kennedy, 
late  of  the  district  aforesaid,  heretofore,  to 
wii.  on  the  day  and  year  aforesaid,  in  the  dis- 
lri(  r  aff>resaid,  and  within  the  jurisdiction  of 
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this  court, being  then  and  there  casbler.as  afore- 
*8aid,  of  the  said  national  banking  asso-  [586 
elation  aforesaid,  did  knowingly,  unlawfully, 
fraudulently,  and  willfully  and  with  intent  to 
injure  and  defraud  the  said  national  banking 
association,  misapply  certain  of  the  moneys, 
funds,  and  credits  of  the  said  national  bank- 
ing association,  to  wit,  the  sum  of  seventy, 
five  hundred  dollars,  in  the  manner  and  by 
the  means  following — that  is  to  say,  a  certain 
promissory  note,  dated,  to  wit,  Philadelphia, 
Noveml}er  10,  1890.  made  and  drawn  by  a 
certain  person,  to  wit,  A.  B.  Nettleton.for 
Ihe  sum  of.  to  wit,  seventy  five  hundred  dol- 
lars, due  and  payable  March  13,  18U1,  at  the 
said  bank,  had  been  theretofore,  to  wit,  upon 
the  day  and  year  aforesaid,  discounted  by  the 
said  bank,  and  was  then  and  there  overdue 
and  unpaid,  and  held  by  the  said  bank  as  and 
for  funds  and  credits,  as  aforesaid;  where- 
ui)on.  the  saitl  Harry  H.  Kennedy  did  then 
and  there,  with  inlent  to  injure  and  defraud 
the  said  national  banking  association,  ktiow. 
ingly,  unlawfully,  an«l  fraudulently,  willfully 
misapply  the  same,  in  tint  he  then  and  there 
surrendered  and  iidivcred  the  same  to  the 
said  Nelson  F.  Evans,  without  receiving 
therefor  for  the  said  bank  the  said  sum  of 
seventy-five  hundred  dollars,  or  any  part 
thtreof;  and  the  said  Nelson  F.  Evjins  did 
then  and  there  knowingly  and  unlawfully  aid 
and  abet  ihe  said  Harry  H.  Kennedy,  then 
and  there  cashier  as  aforesaid,  knowingly,  un- 
lawfully, and  fraudulently,  to  willfully  mis- 
apply the  said  funds  and  cre<lit8  of  the  said 
national  banking  association,  as  aforesaid, 
then  and  there,  with  intent  in  him,  the  said 
Nelson  P.  Evans,  to  injure  and  defraud  the 
said  national  banking  association,  contrary  to 
tlie  form  of  the  Act  of  Congress  in  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States  of  America." 

M(n!tr9.  Hampton  L.  Carson,  J.  Lev^'vinQ 
\  Jones  and  Iiufu»  E,  ShapUy  for  ])lainlifT  in 
error. 

Mr.  Holmes  Conrad*  Amntant  Ally, 
Gen.,  for  defendant  in  error. 

*}fr.  Jmtiee  Brown  delivered  the  [587 
opinion  of  the  court: 

This  case  involves  the  sufficiency  of  an  in- 
dictment for  the  willful  mis.ipplicaiion  of  the 
funds  of  n  national  bank,  in  violation  of  sec- 
tion 5200  of  the  Revised  Statutes. 

A  rule  of  criminal  pleading,  which  at  one 
time  obtained  in  some  of  the  circuits,  and  per- 
haps received  a  qualified  sanction  from  this 
court  in  United  States  v.  Mills,  32  U.  8.  7  Pet. 
1JJ8  [8:6:3G].  that  an  indictment  for  astatutory 
misd*  ineanor  is  sufllcient,  if  the  offence  be 
charged  in  the  words  of  the  statute,  must,  un* 
der  more  recent  decisions,  be  lindted  to  cases 
where  the  words  of  the  statute  themselves,  as 
was  said  by  this  court  in  United  States  v. 
Cnrll.  105  U.  S.  Oil  [20: 1135],  "fully,  directly, 
and  expressly,  without  any  uncertainty  or 
ambiguity,  set  forth  all  the  elements  necessary 
to  constitute  the  offense  intended  to  be  pun- 
ished." The  crime  must  l)e  charged  with 
pre<'ision  and  certainty,  and  every  ingredient 
of  which  it  is  composed  must  be  accurately 
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and  clearly  alleged.  Unitid  8taU$  v.  Cook,  84 
U.  8.  17  Wall.  174  [21:639]:  United  State*  v. 
CnUhihank,  92  U.  8.  542,  558  [28: 588,  593]. 
"  The  fact  that  the  statute  in  question,  read 
in  the  light  of  the  common  law.  and  of  other 
statutes  on  the  like  matter,  enables  the  court 
to  infer  the  intent  of  the  legislature,  does  not 
dispen«e  with  the  necessity  of  alleging  in  the 
indictment  all  the  facts  necessary  to  briDe  the 
case  within  that  intent."  United  States  v.  Uarll, 
105  U.  8.611  [26:1135]. 

Even  in  the  cases  of  misdemeanors,  the  in- 
dictment must  be  free  from  all  ambiguity,  and 
leave  no  doubt  in  the  minds  of  the  accused 
and  the  court  of  the  exact  offense  intended  to 
lie  charged,  not  only  that  the  former  may 
know  what  he  is  called  upon  to  meet,  but  that, 
upon  a  plea  of  former  acquittal  or  conviction, 
the  record  may  show  with  accuracy  the  exact 
offense  to  which  the  plea  relates.  United 
Staten  v.  Simmons,  96  U.  8.  360  [24:8101; 
Unifed  States  Y,  Ilesa,  124  U.  8.  483  [81:6161; 
Ptttitjone  V.  United  Sinten,  148  U.  8.  197  [87: 
419];  Re  Greene,  52 Fed.  Rrp.  104. 

The  section  in  question  in  this  ca^e  was  be- 
fore this  eoiirt  in  Uiited  SVites  v.  Diitton,  107 
U.  8.  655  [27:520].  in  which  the  willful  misap- 
plication made  an  offense  by  thi^t  statute  was 
deflned  to  be  '*a  misapplication  for  the  use. 
benefit,  or  gsin  of  the  party  charged  or  of 
some  company  or  person  other  than  the  asso- 
ciation," and  that  to  constitute  such  an  offense 
688]  there  must  *l)e  a  conversion  to  the  use  of 
the  otl'ender,  or  of  some  one  else,  of  the  moneys 
or  f undsof  thea»isociaiion by  theparty  charged. 
It  was  said  that  a  count  which  merely  charged 
a  maladministration  of  the  affairs  of  the  bank 
rather  than  a  criminal  misapplication  of  its 
funds  was  in<«uni(-ient.  "It  would  not,"  said 
Mr.  Juntiee  Woods,  *'bc  suflicient  simply  to 
aver  that  the  defendant  'willfully  misapplied' 
the  funds  of  the  association.  .  .  .  There 
must  be  averments  to  show  how  the  applica- 
tion was  made,  and  that  it  was  an  unlawful 
one."  The  case  ajiuin  came  before  this  court 
in  108  U.  8.  199  [^7:69!5J.  and  it  was  then  held 
that  the  declaring  of  a  dividend  by  the  asso- 
ciation when  there  were  no  net  profits  to  pay 
it  was  not  a  criminal  application  of  its  funds, 
but  an  act  of  maladministration  which,  while 
it  miirht  subject  the  association  to  a  forfeiture 
of  its  charter,  and  the  directors  to  a  personal 
liability  for  damas:es,  did  not  render  them  lia- 
ble to  a  criminal  prosecution.  Again,  in 
Cnifed  States  v.  Northxcay,  120  U.  S.  327  [30: 
riU],  it  was  held  not  to  be  necessary  to  charge 
that  the  moneys  and  funds  alleged  to  have 
been  misapplied  had  been  previously  entrusted 
to  the  defendant,  since  a  willful  and  criminal 
misapplication  of  such  funds  might  he  made 
by  its  officer  or  agent  without  having  pre- 
viously received  them  into  his  manual  posses- 
sion. 8ee  also  Claassen  v.  United  States,  142 
U.  8.  140[35:9CG]. 

The  counts  of  this  indictment  may  be  di- 
vided into  three  general  classes:  First,  those 
charging  the  defendant  with  procuring  the 
surrender  and  delivery  to  himself  of  the  funds 
of  the  bank,  and  which  for  convenience  may 
be  termed  the  ^'surrender  and  delivery"  counts; 
second,  those  based  upon  the  illegal  discount 
of  unsecured  paper,  and  which  may  be  termed 
the  "  unlawful  discount"  counts;  and,  third, 


those  in  which  the  defendant  is  accused  of 
fraudulently  overdrawing  his  own  account  at 
the  bank,  and  which  may  be  termed  the 
'•  overdraft"  counts. 

1.  The  8th,  one  of  the  "  surrender  and  de> 
liverv"  counts,  charges  in  substance  that  on 
May '8,  1891,  Evans  did  knowingly,  willfully, 
unlawfully,  and  fraudulently  aid  and  abet  ons 
Harry  H.  kennedy,cashier  of  the  bank,  to  will- 
fully misapply  certain  moneys,  funds,  and  rr<Hl- 
its  belonging  to  the  bank,  for  *the  use,  [589 
benefit,  and  advantage  of  the  said  Evans,  with 
intent  in  him,  the  said  Evans,  to  injure  and  de- 
fraud the  bank:  That  is  to  say,  that  the  s^dd 
cashier  did  knowingly,  unlawfully,  fraudu* 
lently.  and  willfully,  and  with  intent  to  injure 
and  defraud  the  bank,  misapply  the  sum  of 
$7500,  to  wit,  apromi-'sorv  note  dated  Novem- 
ber 10, 1890,  made  and  drawn  by  A.  B.  Nettle- 
ton  for  this  amount,  due  March  13.  1891,  which 
had  been  theretofore  discounted  by  the  bank, 
was  then  overdue  and  unpaid,  and  was  held  by 
the  bank  as  and  for  funds  and  credits,  as  afore- 
said: Whereupon,  the  said  cashier,  with  in- 
tent to  injure  and  defraud  the  bank,  did  will- 
fully, knowingly,  and  fraudulently  mi«4apply 
the  same  by  surrendering  and  deliveriu;;  the 
note  to  Evans,  without  receivin*^  payment 
therefor  for  the  bank,  and  the  said  Evans  did 
there  knowingly  and  unlawfully  aid  and  abet 
the  sai:i  cashilr  in  such  willful  misupplicaiiou 
with  intent  in  him.  said  Evaus,  to  injure  and 
defraud  the  bank. 

The  9lh  and  lOlh  counts  did  not  differ  from 
the  8th,  except  in  describing  other  notes  mule 
by  Nettletou,  of  different  dales  and  umounts. 

The  ."ianic  objection  was  taken  to  all  of  them, 
viz,  that  there  wa^  no  averment  that  the  de- 
fendant did  not  receive  such  notes  as  an  a:;<nt 
fo"  collection,  or  to  secure  their  renewal,  and 
subsequently  failed  to  account  for  the  same  to 
the  bank  for  proceeds  or  renewals;  and  fur- 
ther, that  there  was  no  averment  that  tliebnnk 
did  not,  either  at  the  time  of  the  surrender,  or 
at  any  subsequent  time,  receive  security,  value 
or  renewal  notes  therefor,  and  no  averment 
that  the  bank  had  been  in  any  manner  a  lo^cr 
thereby. 

In  answer  to  the  first  objection,  that  there 
was  no  averment  that  the  defendant  did  not 
receive  the  notes  as  an  agent  for  collection  or 
to  secure  their  renewal,  it  is  suiUcient  to  say 
that  the  count  charges  defendant  with  willfully 
misappropriating  the  nmney  and  credits  of  the 
bank  for  his  own  use.  benefit,  and  advantai;e, 
and  with  intent  to  defraud  the  bank,  and  that 
the  object  of  the  subsequent  language  of  the 
count  is  rather  to  identify  the  property  misap- 
plied than  to  charge  a  distinct  offense,  although 
the  allegation  of  a  willful  misappropri^ition. 
*with  intent  to  defraud,  is  repeated.  [500 
The  count  charges,  as  ingredients  of  the  crime, 
first,  that  the  defendant  knowingly,  willfully, 
unlawfully,  and  fraudulently  aided  and  abetteil 
the  cashier;  t^cond,  in  willfully  misappropri- 
ating the  funds  and  credits  of  the  bank;  third, 
that  he  did  this  for  his  own  use  and  benefit; 
fourth,  with  intent  to  defraud  the  bank;  fflk, 
the  credit  misapplied  is  then  described  as  a 
note  of  one  Nettleton,  which  was  then  ovM^ 
due  and  unpaid;  sixth,  the  manner  of  the  mis- 
application is  then  set  forth  as  consisting  la 
the  surrender  and  delivery  of  the  same  to  tbi 
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defendant,  without  receiving  any  part  of  the 
sum  represented  by  the  note. 

Every  element  of  the  offense  beine  set  forth 
in  the  earlier  part  of  the  count,  there  was  no 
necessity  of  repeniing  it  when  the  particular 
credit  misapplieil  is  described,  nor  of  negativ- 
ing every  possible  theory  consi«ient  with  an 
innocent  delivery  of  the  note  to  the  defendant. 
Tlii^  requirement  would  have  the  effect  of 
limiting  the  governraenl  toallegniinns  it  might 
be  wholly  unable  to  prove,  and  without  sub- 
jBcrvinjr  any  useful  purpose  to  the  defendant. 
While  the  rules  of  criminal  pleading  require 
that  the  arcus-  d  shall  be  fully  apprised  of  the 
charge  macie  against  him,  it  should,  after  all, 
be  born  in  mind  that  the  object  of  criminal 
proceedings  is  to  convict  the  guilt}*,  as  well  as 
to  shield  the  innocent,  and  no  impraclirablL* 
fitandards  of  panieularily  should  beset  up. 
whereby  the  govt rnment  may  bo  entrapped 
into  making  allegations  which  it  wotddbe  im- 
possible to  prove.  The  note  might  have  been 
delivered  to  the  defendant  for  a  score  of 
honest  purposf  s.  which  i?  would  be  utterly 
impossible  to  ant'eipate.  Neither  in  criminal 
iif)r  in  civil  pleading  is  it  required  to  antici 
pate  or  negative  a  defense.  "Wliere  there 
i^  no  question  of  variance  .  .  .  the  in- 
dict nienl  need  not,  by  way  of  negative,  in- 
troduce matter  cf  defense  when  it  is  drawn  on 
a  statute  any  more  than  when  it  is  at  common 
law."  1  Bishop.  Crim.  Proc.  §  O-S*^.  ''In 
general,"  says  Chitty.  "all  matters  of  defense 
must  come  from  the  defendant,  and  need  not 
be  antiripnted  or  stated  by  prosecutor." 

1  Cliiity,  C/rim.   T^aw,  2:)i:  see  al«o    United 
i^tnttK  V.  O^ok,  H4  U.  S.  17  Wall.  17;}  [21:  5:^,9]. 

The  general  words  of  a  fraudulent  mi^ap- 
]>lieati«»M  t(»  the  use  and  benefit  of  the  defend 
f»S>l]  ant,  and  of  *an  intent  by  so  (^oing  lode 
fnnitl  the  bank,  ar*;  of  thera-elves  incou'-i'-tent 
with  an  honc^st  purpose.  Indeed,  the  word  "sur- 
render" carries  with  it  something  more  than  a 
bire  delivery,  and  indicates  a  transfer  of  title 
as  well  as  r)f  possession. 

It  wa»i  equally  unneces.sary  to  charge  that 
the  bank  did  not,  eiilicr  at  the  time  of  sur- 
rendering, or  at  any  subsequent  time,  receive 
i*eeuriiy,  value,  or  renewals  for  the  notes  sur 
rendered,  or  thai  it  had  been  the  lofer  by  such 
surrender,  since  there  was  an  allegation  that 
the  surrender  was  made  without  receiving 
therefor,  for  the  bank,  the  sum  represented  by 
the  notes,  or  any  part  thereof.  If  it  did  re- 
ceive such  value  thereafter,  it  was  cleaily  a 
matter  of  defense.  The  misdemeanor  was 
complete  when  the  note  was  fraudulently 
misapplied  to  the  use  of  the  defendant,  with 
intent  to  defraud  the  bank,  and,  if  the  bank 
eubsequently  saved  itself  from  loss,  it  was  a 
matter  to  be  pioven  by  the  accused,  if,  indeed, 
it  were  any  defense  at'all.  If,  at  the  time  of 
the  surrender,  the  bank  received  security, 
▼alue,  or  renewals,  as  a  part  of  the  same  trans- 
action, this  would  undoubtedly  be  a  defense; 
but  if  the  accused  subsequently  repented  and 
Indemnified  the  bank,  or  the  latter  was  able  to 
protect  if. self  from  loss,  it  is  very  doubtful 
whether  this  would  inure  to  the  benefit  of  the 
defendant,  or  purge  him  of  the  charge.  2 
Bishop.  Crim.  Law,  §  706;  Reg.  v.  Phethenn, 
9  Car.  &  P.  552;  Jicg.  v.  I'eUrs,  1   Car.  &   K. 
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245;  State  v.  Scott,  64  N.  C.  586;  Whart.  Am. 
Crim.  Uw,  §  1707. 

2.  The  fourteenth  count,  which  may  be 
treated  as  a  representative  of  all  the  ''unlaw- 
ful discount"  couuts.  charged  in  substance 
that  Evans  knowinely,  willfully,  unlawfully, 
and  fraudulentlj-  aided  and  abetted  »lie  cashier 
to  willfully  misapply  the  uiouey,  funds  and 
credits  of  the  bank,  for  the  use.  benefit  and 
advantage  of  the  defendint,  with  the  intent 
on  defendant's  part  to  injure  and  defrautl  the 
bank,  in  that  the  said  cas'iier  knowinirly.  un- 
lawfully, fraudulently,  and  willfully,  with  the 
intent  to  defraud  the  bank,  and  for  the  use, 
etc.,  of  the  said  Evans,  mi-applied  the  «'»im  of 
if  15  000  by  receiving  an  I  disrouutinir.  ^  ith  the 
money  and  funds  of  the  bank,  a  note  made  by 
Evans,  for  this  amount  (giving  cop\)  whi<  n 
note,  when  so  discounted.  **was  ncit  then  j»n<i 
there  well  securetl,"a8  the*cashi»*r  and  iotU 
Erans  both  well  knew,  and  which  note  wji- 
never  paid,  by  reason  of  which  the  bank  suf- 
fered loss  in  this  amount,  with  intent,  in  the 
said  Kvans,  to  injure  and  rlefraud  the  bank. 

While  the  mere  discf>unt  of  an  unsecured 
note,  even  if  the  maker  and  the  ofticer  making 
the  discount  knew  it  was  not  secure«l,  wo:dd 
not  necessarily  be  a  crime,  if  the  m.iUer 
believed  that  he  would  be  able  to  provide  ft>r 
il  at  maturity;  yet  if  his  oriiMnal  intent  was  to 
procure  the  note  to  Ik?  discounted  in  order  to 
defraud  the  bank,  as  citarged  in  this  couut, 
every  element  of  criminality  is  present.  'I'he 
case  is  not  unlike  that  of  purchasing  go«vls  or 
obtaining  credit.  If  a  person  buy  good*  «n 
credit  in  good  faith,  knowing  that  he  is  unable 
to  pay  for  them  at  the  time,  but  believini!  that 
he  will  be  able  to  pay  for  them  at  the  mat  urity 
of  the  bill,  he  is  guilty  of  no  olTense  even  if  he 
bedisappointeilinmakiiur>ueh  payment.  But 
if  he  purchases  them,  knowing  that  he  will 
n  )t  be  able  to  pay  for  them,  and  wi'h  an  in- 
tent to  cheat  the  vendor,  this  is  a  platn  fraud, 
and  made  punishable  as  such  by  statutes  in 
many  of  the  states.  In  this  partieulur  of  an 
intent  to  defraud,  the  case  is  di^tinl;ui^l.nlJle 
from  that  of  United  States  v.  Jlritton,  It)?  U.  S. 
103  [27:  701],  in  which  the  charire  was  that 
the  defen(iant.  being  president  ami  diie  lorof 
thea««sociation,  and.  being  insolvent,  iiroeured 
his  own  note  to  be  discounted,  the  same  nor 
being  well  secured,  the  payee  and  the  imlorser 
tliereof  being  also  insolvent,  which  he.  de- 
fendant, well  knew.  Tlic  int/iminating  facts 
were  that  the  note  was  not  well  securetl.  aufl 
that  both  the  maker  and  indorser  were,  to  the 
knowledge  of  the  defendant,  insolvent  when 
the  note  was  discounted.  The  question  there 
presented  was  whether  the  procuring  of  tlie 
discount  of  such  a  note  by  an  officer  of  the 
association  was  a  willful  misapplication  of  its 
moneys,  within  the  meaning  of  the  law.  It 
was  held  that  it  was  not.  The  criminality 
really  depends  upon  the  question  whether  there 
was,  ai  the  time  of  the  discount,  a  deliberate 
purpose  on  the  part  of  the  defendant  to  de- 
fraud the  bank  of  the  amount. 

It  is  objected,  however,  to  this  count  that 
there  was  no  averment  that  the  cashier,  in  dis- 
counting the  note,  acted  in  excess  of  his  powers 
or  outsi<le  of  his  regular  duties,  nor  was  there 
*any  averment  that   the  cashier  was  [503 
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not  the  duly  authorized  officer  of  the  bauk  to 
discount  paper,  nor  was  there  any  averment 
that  the  discount  was  procured  by  any  fraudu- 
lent means,  or  that  Bvans  was  at  the  time  of 
such  discount  insolvent,  or  knew  himself  to 
be  so.  It  was  held  by  this  court  in  Bank  of 
United  SUUa  v.  Dunn,  81  U.  8.  6  Pet.  51  [8: 
816 1,  that  the  power  to  discount  paper  was 
not  one  of  the  implied  powers  of  the  cashier, 
and  this  is  believed  to  be  the  law  at  the  pres- 
ent day.  Morse,  Banks  &  Banking,  g  117. 
If  the  directors  of  this  bank  had  authorized 
their  cashier,  either  generally  or  in  this  par- 
ticular case,  to  discount  paper,  it  was  clearly 
matter  of  defense.  But  even  if  he  did  possess 
such  power,  and  willfully  abused  it  by  dis- 
counting notes  which  he  knew  to  be  worthless, 
and  did  ths  with  deliberate  intent  to  defraud 
the  bank,  it  is  not  perceived  that  his  crirai- 
nality  is  any  less  than  it  would  have  been  if  he 
had  acted  beyond  the  scope  of  his  authority. 

No  averment  was  necessary  that  such  dis- 
count wns  procured  by  fraudulent  means, 
since  the  offense  consists  not  in  the  use  of 
fraudulent  means,  but  in  the  discount  of  a 
uoie  wbici)  both  partiesknow  to  l)e unsecured, 
with  tiie  intent  thereby  to  defraud  the  bnnk. 
Au  averment  that  Evans  was  at  the  time  in 
solvent,  or  knew  himself  to  be  so.  was  also 
nnnece9<iary,  in  view  of  the  allegation  that 
Evans  knew  that  the  note  was  not  secured, 
and  procured  the  same  to  be  discounted  with 
intent  to  dofraud  the  bank.  The  argument  of 
the  defendant  in  this  connection  assumes  that 
under  no  circumstances  is  the  discount  of  a 
note,  which  all  parties  know  to  be  worthless, 
an  offense  under  the  statute,  even  though  such 
discount  be  made  for  the  deliberate  purpose 
of  defrauding  the  bank  out  of  the  proceeds  of 
the  note  so  discounted.  We  do  not  see  how 
it  is  possible  to  give  such  an  iuterpretation  to 
the  statute  without  a  practical  nullification 
of  its  provisions. 

Defendant's  entire  criticism  upon  these 
counts  seems  to  be  founded  upon  the  hypothe- 
sis that  no  weight  whatever  is  to  be  given  the 
words  ''knowingly,  willfully,  unlawfully,  and 
fraudulently,"  or  to  the  general  allegation  of 
an  intent  to  defraud — in  short,  that  these  words 
are  mere  surplusage.  Where.however,  thestat- 
5f>4]  ute  uses  words  which  are  not*  absolute- 
ly inconsistent  with  an  honest  purpose,  such 
as  was  held  by  this  court  in  Britton's  case 
were  the  words  "willfully  misapplied,"  the  al- 
legation of  an  intent  to  defraud  becomes  ma- 
terial in  the  highest  degree.  In  fact,  the 
gravamen  of  the  offense  consists  in  the  evil 
design  with  which  the  misapplication  is  made, 
and  a  count  which  should  omit  the  words 
••willfully," etc.,  and  ••with  intent  todefraud." 
would  be  clearly  bad.  While  it  is  entirely 
true  that  an  allegation  of  fraud  is  insufficient, 
either  in  an  indictment  or  in  a  bill  in  equity, 
without  giving  the  particulars  of  the  fraud, 
an  intent  to  defraud  is  only  to  be  gathered  by 
the  Jury  from  all  the  facts  and  circumstances 
of  the  case.  There  is  no  greater  need  of  set- 
ting out  the  evidence  to  prove  such  intent  than 
there  would  be  of  averring  in  detail  the  evi- 
dence of  a  scienter,  or  of  any  other  fact  mate- 
rial to  the  offense.  Where  the  intent  is  a  ma- 
terial ingredient  of  the  crime  it  is  necessary 
to  be  averred  ;  but  it  may  always  be  averred 
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in  general  terms,  as  In  a  case  of  assault  with 
intent  to  kill.  So  in  an  indictment  for  mur- 
der, it  is  necessary  to  aver  that  the  killing  was 
done  "willfully,  feloniously,  and  of  malice 
aforethought;"  but  the  evidence  that  it  was 
so  done,  though  necessary  to  be  given,  is  not 
necessary  to  be  set  forth.  This  subject,  how- 
ever, was  so  fully  considered  bv  thia  court  in 
United  Slates  v.  Simmons,  96  U.  8.  860  [U: 
81V],  that  it  is  needless  to  dwell  upon  it  more 
at  length  here.  In  that  case  the  indictment 
averr^  that  the  defendant  "did  knowingly 
and  unlawfully  engage  in  and  carry  on  the 
business  of  a  distiller  .  .  .  with  intent  to 
defraud  the  United  States  of  the  tax  on  the 
spirits  distilled  by  him."  It  was  held  not  to 
be  necessarv  to  state  the  particular  means  by 
which  the  tJuited  States  was  to  be  defrauded 
of  the  tax.  "The  defendant,"  said  the  court, 
"is  entitled  to  a  formal  and  substantial  state- 
ment of  the  grounds  upon  which  he  is  ques- 
tioned, but  not  to  such  strictness  in  averment 
as  might  defeat  the  ends  of  justice.  The  in- 
tent to  defraud  the  United  States  is  of  the  very 
essence  of  the  offense ;  and  its  existence  ia 
connection  with  the  business  ot  distilling  be- 
ing distinctly  charged,  must  be  established  by 
satisfactory  evidence.  Such  intent  may,  how- 
ever, be  manifested  by  so  many  *acts  [505 
upon  the  part  of  the  accused,  coverini?  such  a 
long  pericxl  of  time,  as  to  render  it  difficalt,  if 
not  wholly  impracticable,  to  aver,  with  any  de- 
gree of  certainty,  all  the  essential  facts  from 
which  it  may  be  fairly  inferred."  "The 
means  of  affecting  the  criminal  intent,"  says 
Mr.  Wharton,  •'or  the  circumstances  evincive 
of  the  design  with  which  the  act  was  done, 
arc  considered  to  be  matters  of  evidence  to  go 
to  the  jury  to  demonstrate  the  intent,  and  not 
necessary  to  be  incorporated  in  an  indictment." 
1  Whart.  Am.  Crim.  Law,  §  293. 

A  general  verdict  of  guilty  was  rendered 
upon  all  the  counts  of  this  indictment  upon 
which  a  7iolU  prosequi  was  not  entered,  and  as 
such  verdict  should  stand  if  any  one  of  the 
counts  is  good,  it  will  not  be  necessary  to  con- 
sider them  in  anv  further  detail.  Cluoitsen  v. 
Unifed  States,  142  U.  S.  140  [35:906]. 

The  judgment  of  the  court  below  w,  t/terefor$, 
ajfirmed. 

Mr,  Jvstiee  Field  dissented  from  the  Judg- 
ment of  the  court  (in  this  and  the  subsequuut 
case  of  same  title)  as  follows: 

I  am  unable  to  concur  in  the  judgment  of 
the  court  in  these  cases,  or  in  the  opinion  upon 
which  it  is  founded.  The  two  caecs  arise  out 
of  the  same  state  of  facts,  are  similar  in  es- 
sential particulars,  and  were  argue<)  together. 

The  defendant  below,  Nelson  F.  Evans,  the 
plaintiff  in  error  here,  was  for  some  years  pre- 
viously to  May,  1891,  a  director  of  the  Spring 
Garden  National  Bank,  a  national  banking 
association  doing  business  by  that  name  at 
Philadelphia  in  the  state  of  Pennsylvania. 
The  bank  failed  on  the  9ih  of  May,  1891,  and 
passed  into  the  hands  of  a  receiver.  A  year 
afterwards,  in  May,  1892,  the  defendant  Evani 
was  indicted  for  various  acts  in  alleged  viola- 
tion of  section  5209  of  the  Revised  Statutes  of 
the  United  States,  which  is  as  follows  : 

•*  Sec.  6209.  Every  president,  director,  cash- 
ier, teller,  clerk,  or  agent  of  any  association 
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wbo  embezzles,  abstracts,  or  willfully  mis- 
applies any  of  the  moneys,  ftmds,  or  credits 
of  the  assnciatiou,  or  who,  without  authority 
from  the  directors,  issues  or  puts  in  circnia 
tion  any  of  the  notes  of  the  associAtion,  or 
who.  without  such  authority,  issues  or  puts 
^06]  forth  any  •certificate  of  deposit,  draws 
«ny  order  or  bill  of  exchange,  makes  anv  ac- 
ceptance, assigns  any  note,  bond,  draft,  bill  of 
exchange,  mortgage,  Judgment,  or  decree,  or 
wbo  makes  any  false  entry  in  any  book,  re- 
port or  statement  of  the  association  with  in- 
tent, in  either  case,  to  injure  or  defraud  the 
association,  or  any  other  company,  body 
politic  or  corporate,  or  any  individual  i»erson, 
•or  to  deceive  any  officer  oi  the  association,  or 
any  agent  appointed  to  examine  the  allairs  of 
any  such  association,  and  every  person  who 
with  like  intent  aids  or  abets  any  officer, 
clerk,  or  agent  in  any  violation  of  this  section 
•hall  t>6  deemed  guilty  of  a  misdemeanor,  and 
shall  be  imprisoned  not  less  than  five  years, 
nor  more  than  ten." 

The  indictments  originally  contained  several 
hundred  counts,  charging  over  one  hundred 
and  fifty  different  offenses,  but  as  to  a  large 
number  of  the  counts  a  nolle  prosequi  was 
entered.  The  number  retained  was  still 
larire,  Hmountine  to  Iwen'y  three  in  one  in- 
dictnK'nt  and  fifty  seven  in  the  other.  To 
them  demurrers  were  filed  and  overruled.  The 
defemlnnt  was  then  arraigned  and  pleaded 
Dot  fruiliy,  and,  upon  the  issues,  a  jury  was 
called  and  trials  had,  which  resulted  in  con- 
viction in  both  cases.  A  motion  for  a  new 
trial  in  each  case  was  overruled.  Subse- 
quently a  motion  in  arrest  of  judgment,  upon 
aul)stHntially  the  5»arae  grounds  as  those  urged 
in  support  of  the  demurrers  prior  to  the  pleas, 
was  made.  This  motion  was  also  overruled, 
and  the  defendant  was  then  sentenced,  upon 
the  conviction  under  one  of  the  indictments, 
to  imprisonment  in  the  penitentiary  for  the 
term  of  five  years,  and  upon  the  conviction 
under  the  other  indictment  to  a  like  imprison- 
ment for  the  term  of  two  years  follf)wing  the 
expiration  of  the  previou-?  imprisonment. 
The  cases  are  brouirlil  to  this  court  upon 
writs  of  error  to  review  these  judcrments. 

The  counsel  of  the  defendant  has  given  the 
court  much  assistance  in  the  consideration  of 
the  cases  by  the  careful  analysis  he  has  made 
of  the  different  counts.  These  are  so  numerous, 
presenting  in  many  of  them  the  same  charge 
with  confusing  variations,  as  to  obscure  rather 
than  to  render  clear  the  real  offenses  intended. 

In  the  indictment  in  case  No.  92 3  the  offense 
/507]  charged*  against  the  defendant  in  the 
firj^t  four  counts  is  set  forth  in  the  most  general 
way.  In  the  first  of  these  four  the  defendant  is 
charged  as  a  director  with  willfully  misapply- 
ing the  funds  and  credits  of  the  bank.  In  the 
serond  he  is  charjred  with  conspiring  with 
officers  of  the  bank  to  willfully  misapply  its 
money  and  credits.  In  the  third  he  is  charged 
with  aiding  and  abetting  the  president  of  the 
bank  to  misapply  its  moneys,  funds,  and 
credits.  In  the  fourth  count  he  is  charged 
with  aiding  and  abetting  the  cashier  of  the 
bank  in  a  similar  misapplication.  A  demurrer 
was  interposed  to  each  of  these  four  general 
counts  on  the  ground  that  it  did  DOt  specify 
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the  meaDs  whereby  the  alleged  misapplicatioa 
was  made,  and  show  that  they  were  unlawful. 

The  remaining  counts  of  the  indictment  are 
more  specific,  some  of  them  charging  the  de- 
fendant as  a  director  with  misapplying  moneys, 
fimds,  and  credits  by  depositing  checks  and 
obtaining  fictitious  credits  thereon;  others 
charging  him  with  aiding  and  abettine  the 
president  in  misapplying  funds  and  credits  in 
the  same  manner:  others  with  aiding  and 
abetting  the  cashier  in  a  like  misapplication  of 
tlie  funds;  others  with  aiding  and  abetting  the 
president  in  misapplying  funds  by  surrender- 
ing notes;  others  with  aiding  and  abetting  the 
president  in  misapplying  the  funds  by  dis- 
counting unsecured  notes  of  the  defendant; 
others  with  misapplying  the  funds  through 
overdrafts;  others  with  aiding  and  abetting 
the  president  to  misapply  the  funds  through 
overdrafts. 

In  the  indictment  in  case  No.  922  the  de- 
fendant in  some  of  the  counts  is  charged  with 
aiding  and  abetting  the  cashier  in  misapplying 
the  funds  of  the  bank  by  surrendering  to  the 
defendant  unpaid  notes,  which  the  bank  had 
discounted  and  still  held,  without  receiving 
for  them  the  amount  thereof,  or  any  part  of 
it;  in  some  also  with  aiding  and  abetting  the 
cashier  to  misapply  the  funds  by  discounting^ 
unsecured  notes;  \n  some  also  with  aiding  and 
abetting  the  cashier  to  misapply  the  funds 
through  overdrafts. 

For  the  disposition  of  these  cases  it  is  not 
necessary  to  pass  upon  each  count  separately. 
In  the  first  instance  the  general  counts  will  lie 
considered,  and  then  an  examination  made  as 
•to  the  sufficiency  of  the  specific  counts  [508 
upon  which  thegoveriiujent  chiefly  relies  to  sus- 
tain the  prosecution.  If  they  will  not  Iwar  the 
scrutiny  given  to  them,  none  will.  The 
grounds  of  the  demurrer  to  them  will  lie 
designated  when  the  counts  are  separately 
considered. 

With  reference  to  indictments  for  stattitory 
offenses,  there  are  certain  rules  which  govern 
their  construction.  It  is  usually  sufficient,  in 
such  cases,  to  set  forth  the  offence  in  the 
language  of  the  statute,  if  it  be  accompanied 
by  a  statement  of  such  facts  and  circumstanees 
as  will  inform  the  accused  of  the  specific 
offense,  coming  under  the  general  desnip'inn 
of  the  statute,  with  which  he  is  chargeii.  lie 
must  be  apprised  by  the  indictment,  with 
reasonable  certainty,  of  the  nature  of  the  ac- 
cusation against  him.  in  order  that  he  may  be 
able  to  prepare  for  his  defense,  and,  also,  in 
case  of  conviction  or  acquittal,  that  he  mav 
plead  the  judirment  in  bar  of  further  proceed- 
incs.  *  United  Statfft  v.  Simmons,  96  U.  8.  860 
[24:«191;  United  States  v,  //m,  124  U.  8.  483 
[81:516]. 

A  mere  statement  of  the  offense  in  the  words 
of  the  statute,  without  a  statement  of  the  ac- 
companying facts  and  circumstances  essential 
to  constitute  a  specific  offense,  will  be  insuf- 
ficient. As  said  by  this  court  in  Unittd  State* 
V.  Carll,  105  U.  S.  611  [20: 1135],  speaking 
through  Mr.  Jfftice  Gray,  **  In  an  indictment 
upon  a  statute,  it  is  not  sufficient  to  set  forth 
the  offense  in  me  words  of  the  statute,  unless 
those  words  of  themselves  fully,  directly,  and 
expressly,  without  any  uncertainty  or  ambig- 
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n\ij,  set  forth  all  the  elements  Decessary  to 
constitute  the  offense  intended  to  be  punished; 
and  the  fact  that  the  statute  in  question,  read 
in  the  light  of  the  common  law,  and  of  other 
statutes  on  the  like  matter,  enables  the  court  to 
infer  the  intent  of  the  legislature,  does  not  dis- 
pense with  the  necessity  of  alleging  in  the  in- 
dictment all  the  facts  necessary  to  bring  the 
case  within  that  intent."  Numerous  authori- 
ties were  cited  in  support  of  the  views  ex- 
pressed. 

There  is  a  very  general  test  applicable  to  all 
Indictments.  If  the  facts  alleged  be  established 
or  a<lmitted  to  be  true,  and  their  truth  is  con- 
sistent with  the  defendant's  innocence,  the  in- 
dictment is  insufficient,  however  full  the  de- 
500]  scription  in  other  *respect«.  Applying 
this  well  settled  doctrine  to  the  different  counts 
of  the  indictments  in  these  cases,  there  will  be 
little  difficulty  in  determining  as  to  their  suf- 
ficiency.  Yet  the  doctrine  appears  to  be  en- 
tirely ignored  by  the  majority  of  the  court,  or 
at  least  set  aside  in  these  cases. 

The  four  general  counts  are  manifestly  in- 
sufficient, as  they  wholly  fail  to  aver  the  means 
by  which  the  alleged  misapplication  of  the 
lunds  was  made  by  the  defendant,  or  attempted 
by  liim.  in  conspiracy  with  the  president  or 
cashier,  or  in  aiding  and  abetting  them. 

Upon  an  allegation  that  one  has  misapplied 
the  funds  of  a  bank,  the  natural  inquiry  would 
be,  how — in  what  manner?  Until  the  manner 
in  which  the  application  was  made  and  the 
purpose  of  it  are  shown,  no  misapplication 
can  be  established.  There  is  no  averment  of 
facts  in  either  of  the  counts  of  the  indictment 
to  show  that  the  applications  of  the  funds  was 
an  unlawful  one,  and  unless  it  appear  from  the 
facts  alleged  that  such  was  the  case,  the  appli 
cation  will  not  constitute  the  offense  charged. 
Nor  is  there  any  averment  of  facts  to  show 
that  the  bank  suffered  any  loss  or  damage  by 
the  misapplication.  From  all  that  is  alleged 
It  may  have  been  the  exercise  of  an  unwise 
ludgment,  for  which  the  defendant  could  not 
De  charged  under  the  statute,  and  injury  from 
which  may  have  been  avoided  by  a  subsequent 
replacement  of  the  moneys. 

In  United  States  v.  Bntton,  107  U.  8.  655- 
669  [27;  520-525],  the  words  ''willfully  misap- 
plied," used  in  the  section  upon  which  the 
present  indictments  were  found,  were  con- 
sidered, and  the  court,  spenkingby  Mr,  Justice 
Wood,  said:  "The  words  •willfully  misapplied' 
are,  so  far  as  we  know,  new  in  statutes  crea- 
ting offenses,  and  they  are  not  used  in  describ 
ing  any  offense  at  common  law.  They  have 
no  settled  technical  meaning,  like  the  word 
'embezzle,'  as  used  in  the  statutes,  or  the 
words,  'steal,  take,  and  carry  away,'  as  used 
at  common  law.  They  do  not,  therefore,  of 
themselves,  fully  and  clearly  set  forth  every 
element  of  the  offense  charged.  It  would  not 
ho  vu.fficient  simply  to  aver  that  the  defendant 
willfully  '  misapplied'  the  funds  of  the  associa- 
tiou.  This  is  we'll  settled  by  the  authorities  we 
JiHve  already  cited.  There  must  he  averments  to 
OOO]  ^shoui  how  the  application  was  made,  and 
that  it  was  an  unlawful  one"  It  follows  that 
the  demurrer  .to  each  of  the  four  general 
counts  was  well  taken  and  should  have  been 
sustained. 

The  two  cases,  as  stated  in  the  opinion  of 
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the  court,  were  originally  argued  here  upoa 
the  sufficiency  of  all  the  counts.  A  reargu- 
ment  having  been  ordered  it  was  confinetl 
principally  to  the  eighth,  ninth,  tenth,  and 
fourteenth  counts.  And  in  the  opinion  a  copy 
of  the  eighth  count  is  given  at  length  as  a 
representative  one  of  its  class,  and  as  in  frame 
work  and  structure  similar  to  all  the  counts  tc 
which  the  attention  of  the  court  was  called. 

This  count  stripped  of  its  useless  verbiage, 
and  of  its  adjectives  imputing  supposed  fraudu- 
lent motives  to  the  conduct  of  the  defendant, 
and  of  adverbs  of  objnrgntion,  is  substantially 
this  and  no  more:  That  the  defendant,  Evans. 
did,onthe8ih  of  May,  1891,  in  the  district 
named,  aid  and  abet  the  cashier  of  the  bank 
to  misapply  an  unpaid  note  of  one  Neltletoc 
for  seventy.five  hundred  (7600)  dollars,  for- 
merly di6c«)untcd  and  still  held  by  the  bank, 
by  surrendering  and  delivering  it  to  the  de- 
fendant without  receiving  its  amount  or  any 
part  thereof,  and  that  it  was  done  by  the  de- 
fendant to  injure  and  defraud  the  bank.  The 
allegation  of  the  motive  of  such  surrender  and 
delivery  adds  nothing  to  the  character  of  the 
act  unless  its  object  is  shown  by  btating  the 
use  to  which  the  note  was  to  be  put,  as  that  i*. 
was  for  cancellation  or  appropriation  for  iht 
benefit  of  the  defendant  or  of  some  one  other 
than  the  bank,  or  to  accomplish  some  object 
other  than  to  obtain  its  payment,  renewa],  or 
security.  Nor  docs  the  count  aver  that  a  valid 
consideration  was  not  received  for  the  note  or 
that  the  bank  lost  by  the  transaction.  Tht 
mere  charge  of  an  intention  to  misapply  the 
unpaid  note  is  not  sufficient  without  some  al 
legation  of  the  manner  in  which  such  applica 
tion  was  nvide.  This  was  held  in  Utuitd 
suites  y,  Brilton,  107  U.  S.  655  [27:520].  It 
was  there  said  that  to  constitute  the  offen^^e  of 
willful  misapplication,  there  must  be  a  conver- 
sion to  the  use  of  the  offender  or  of  some  one 
else,  of  the  moneys  and  funds  of  the  associa- 
tion by  the  party  charged.  It  \vould  not  l»e 
sufficient,  the  court  added,  simply  *io[001 
aver  that  the  defendant  willfully  misapplied 
the  funds  of  the  association.  "  There  must  be 
averments  to  show  how  the  misapplication 
was  made  and  that  it  was  an  unlawful  <me." 

It  is  an  old  doctrine,  not  to  be  forut>iten  in 
practice  or  in  pleading,  that  an  act  lawful  in 
itself  cannot  be  made  criminal  by  imputing 
wrong  motives  to  the  conduct  of  the  party. 
Punishment  is  not  in  our  days  inflicted  for  the 
motives  for  which  lawful  acts  are  done. 
There  is  no  force  added  to  the  allegation  of 
"delivered"  by  the  use  of  the  word  •* sur- 
rendered" in  this  case,  but  rather  its  force  is 
weakened.  A  surrender  is  usually  made  u|x>n 
some  right  or  claim,  or  upon  coercion.  The 
latter  is  not  suggested  here,  and  surrender  is 
consistent  with  some  useful  purpose  in  the  en- 
forcement of  a  claim  or  right  to  the  note. 

Similar  observations  ma}-  be  made  of  almost 
every  count  in  both  indictments.  There  is 
some  fact  which  might  be  slated  in  connection 
with  their  allegations  and  which  would  obvi- 
ate their  criminality,  but  which  is  omitted, 
md  the  omission,  in  my  Judgment,  makes 
the  indictments  invalid. 

I  do  not  claim  that  it  is  essential  that  the 
pleader  should  negative  every  conceivable 
lawful  delivery,  such  as  would   be  unusual 
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thoueh  p'Mible  under  some  circumstances, 
but  i  do  insist  thai  a  iawful  delivery  should 
be  met  by  a  negative  to  the  nat  iral  and  ordi- 
nary conduct  Willi  h  would  i)e  adopted  by  inno- 
ceut  parties  in  such  casf.-s.  A  note  discounted 
at  a  banlc,  wlien  not  paid  in  whole  or  in  part, 
is  not  usually  surrendered  to  a  third  party 
without  a  valiinbie  consideration,  unless  it  be 
for  collection  or  to  obtain  its  renewal  or  secur- 
ity for  it,  and  such  usual  action  should  be 
negative  by  averment.  No  doctrine  is  more 
essential  for  the  protection  of  a  parly  accused 
of  a  criminal  offense,  and  none  should  be 
more  rigidly  enforced  than  this — that  the  facts 
alleged  by  way  of  accusation,  if  admitted  to 
be  true,  must  be  inconsistent  with  the  infer- 
ence of  his  innocence  of  the  offense  charged 
nrising  from  the  usual  conduct  of  iuuocent 
parties  in  such  cases. 

I  do  not  assi'iit  to  the  doctrine  that  the  note 
might  have  l)een  delivered  to  tlie  defendant 
for  a  srore  of  honc^i  purposes  which  it  would 
0012]  be  unnrc('s.sary  to  n^-^^iiive,  and  llmt  *iu 
rriniinal  pleading  it  is  not  required  to  anticipate 
Mnd  negative  a  natural  and  obvious  answer  to 
the  a<!(us9iiou.  Such  is  not  the  law  as  I 
untlerstand  it. 

The  cotiuts  which  are  more  specific  in  their 
allegations,  and  upon  the  sufficiency  of  which 
thc^Mosecu'ion  chi«fly  relies,  will  now  be  con 
^idere^^.  These  speciiic  counis  are  grouped  by 
tlie  prosecution  into  four  sets.  The  first  set 
consists  of  counts  five,  ten,  and  eleven  of  the 
indict  nient  in  case  1)23.  These  counts  aresuV*- 
siantiHily,  that  the  defendant  on  the  8th  of 
May,  IsOl,  did  kn»)\vingly.  unlawfully,  fraud- 
ulently, and  willfully,  and  with  intent  to  injure 
and  <iefraud  the  bank,  misapply  certain  of  its 
moneys,  funds,  and  credits  for  his  own  use 
and  benefit,  to  wit.  thesumof  fifteen  thousand 
three  hundred  and  thirty-three  and-j^u^y-dcillars, 
in  the  manner  and  by  the  means  following, 
that  is  to  say.  th^  defendant,  being  a  director, 
did  deposit  and  place  to  Ins  credit  in  the  bank 
his  check,  drawn  by  himself  on  the  Iveystone 
Hank  in  favor  of  tlie  Spring  Garden  Bank, 
the  amount  being  in  excess  of  all  the  sums 
which  he  was  then  entitled  to  draw  from 
the  moneys  and  funds  of  the  Keystone  Bank, 
and  by  means  of  which  check,  thus  deposited, 
he  obtained  a  false  credit  upon  the  books  of 
the  Spring  Garden  Bank,  and  was  thereby 
enabled,  and  did  thereafter,  draw,  out  from 
that  bank  the  sum  mentioned  for  his  own  use, 
benefit,  and  advantage,  as  he  then  well  knew, 
c(>ntrnry  to  the  Act  of  Congress. 

Tlie  three  counts  differ  from  each  other  in 
Ibis,  that  the  tenth  count  charges  the  defend- 
ant with  knowingly  and  fraudulemly  aiding 
and  abetting  the  president  of  the  bank  to  mis- 
apply its  moneys,  funds  and  credits,  in  the 
amount  mentioned,  b}'  receiving  on  deposit, 
and  crediting  to  hirn«>clf  the  check  mentioned. 
The  eleventh  count  differs  only  in  alleging 
that  the  defendant  aided  and  abetted  the 
cashier  of  the  bank  in  misapplying  its  moneys 
and  credits  in  the  manner  mentioned.  The 
charge  is  substantially  the  same  in  all  three 
counts — that  a  false  credit  was  secured  by  the 
defendant  with  the  bank  by  deposiiinga  check. 
drawn  by  him  on  the  Keystone  Bank  in  excess 
of  what  he  knew  to  be  his  balance  there,  and 
whicli  check  was  not  paid.    These  counts  are 
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subject  to  the  general  ^objection  that.  [603 
adn.ltting  all  their  statements  to  be  correct,  they 
are  still  consistent  with  the  innocence  of  the  de- 
fendant. The  counts  nowhere  allege  that  the 
check  on  the  Keystone  Bank  was  ever  pre- 
sented to  that  bank  for  payment.  The  defend- 
ant may  have  overdrawn  his  account  in  that 
bank ;  the  check  may  have  been  in  excess  of 
all  sums  which  he  was  entitled  to  draw,  and 
yet  it  might  have  been  paid  upon  pre**entation. 
There  is  not,  in  the  mere  fact  that  one  over- 
draws his  account  at  a  bank,  necessarily  any 
evidence  that  the  drawer  intended  to  defraud 
the  l)ank,  or  any  other  bank  with  which  the 
check  was  deposited.  It  is  a  matter  of  evi.ry 
day  practice  for  depositors  in  a  bank  to  over- 
draw their  accounts.  Whether  checks  so 
overdrawn  will  be  paid  may  depend  upon 
other  considerations  than  the  amount  of  de- 
posits of  the  drawer  in  the  bank.  It  would  be 
,  an  extraordinary  position  to  hold  that  because 
a  mau  drew  upon  a  bank  for  more  than  he 
knew  lie  had  on  deposit  he  should  be  charged 
by  the  holder  with  the  commission  of  a  fraud, 
before  the  latter  had  presented  thechfck  to  the 
bank  for  payment,  and  payment  had  been  re- 
fused. AVhelher  or  not  the  Keystone  Bank 
would  have  paid  it,  had  it  been  thus  pn  scntcd, 
may  have  depended  upon  the  confivb-nc;  which 
the  bank  miirht  haveei)tert>iincd  in  the  drawer's 
ultimate  ability  to  pay.  Though  not  cnlilled, 
in  the  words  of  the  indictment,  to  draw  at  the 
time  any  sums  whatever,  yet  he  may  have 
had  such  credit  with  tlie  bank,  from  its  kuowl- 
edge  of  his  character  and  habits,  as  to  in- 
duce it  to  honor  his  check.  It  is  within  the 
experience  of  every  one  that  checks  thus 
drawn  are  often  honored,  even  with  a  knowl- 
edge of  the  drawer's  inadeo'.iate  deposit. 
Other  facts  beside  such  knowledge  by  the 
drawer  must  be  shown  to  justify  ilie  imputa- 
tion of  criminal  intent  to  him.  A  demurrer 
was  interpo>ed  to  the  counts  mentioned,  on 
the  grouu(i  that  it  did  not  aver  that  the  checks 
in  question  were  presented  to  the  Keystone 
Bank  for  payment  and  that  payment  was  re- 
fused, and  thai  the  bank  thereby  became  a 
loser.  In  my  opinion  the  counts  were,  for 
that  reason,  iusulD<!ient,  and  that  the  demurrer 
was  well  taken  and  should  have  been  <^ustained. 
*The  second  set  of  counts  upon  which  [604 
the  prosecution  relies  are  numbers  six,  seven, 
eight,  nine,  twelve,  and  thirteen  of  the  same 
inlicttnent.  These  also  allege  that  the  de- 
fendant, being  a  director  of  the  Spring 
Garden  Bank,  caused  certain  checks  drawn 
by  liim  upon  the  Keystone  Bmk  and  the 
Fourth  Street  National  Bank  of  Philadelphia 
for  sums  greater  than  he  was  entitled  to  draw  or 
obtain  from  them,  to  be  deposited  with  the 
Spring  Garden  Bank,  and  placed  to  his  credit 
on  its  books,  and  tliereby  obtained  a  false 
credit  and  received  from  that  bank,  for  his 
own  use  and  benefit,  theaniouut  of  such  checks. 
But  thei>>u  counts  also  show  that  each  of  such 
checks  was  indorsed  in  this  way:  "For  deposit 
to  the  credit  of  Nelson  F.  Evans.  Received 
payment  through  the  clearing  house."  Tiie 
purport  of  this  indorsement  is  that  the  checks 
were  passed  by  the  bank  through  the  clearing 
house  and  paia  there,  a  not  unusual  way  of 
collecting  checks  in  our  large  cities.  The 
same  objections  that  were  made  to  counts  five, 
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ten,  and  eleven  can  be  made  to  these  counts; 
and  also  the  further  objection  that  there  is  an 
inconsistency  in  the  allegation  that  thereby 
any  false  credit  was  obtained,  the  checks  hav- 
ing  indorsed  on  their  face  the  statement  that 
payment  was  received  on  them  through  the 
clearing  house. 

These  checks  are  set  forth  in  the  indictment 
with  this  indorsement,  and  there  is  no  allega- 
tion that  the  indorsement  was  false  or  was 
made,  or  permitted  to  be  made,  by  the  de- 
fendant, with  any  intent  to  defraud  the  bank. 
Tlie  very  face,  therefore,  of  the  checks  neg- 
atives the  charge  of  crime,  and  contradicts  the 
idea  of  loss  to  the  bnnk.  If  in  answer  to  this 
view  it  be  said  that  it  is  alleged  that  the  checks 
were  not  paid,  it  must  be  observed  that  no 
averment  is  made  of  their  presentation  for 
payment  or  of  anything  to  exclude  the  idea  of 
negligence  on  the  part  of  the  bank  receiving 
them,  or  that  the  muney  was  not  lost  through 
the  failure  of  the  bank  upon  which  they  were 
drawn.  The  six  counts  differ  from  each  other 
in  this,  that  in  some  of  them  the  checks  are 
alleged  to  have  been  drawn  on  the  Keystone 
Bank  and  in  others  on  the  Fourth  Street 
National  Bank;  and  in  some  of  the  counts  the 
misapplication  is  charged  directly  upon  the 
G05J  (iefcndant,  and  in  ^others  by  his  aiding 
and  abetting  the  president  or  the  cashier.  On 
the  several  grounds  stated  a  demurrer  was  in- 
terposed to  these  counts,  and  in  my  judgment 
it  was  well  taken  and  should  have  been  sus- 
tained. 

The  third  set  of  counts  upon  which  the 
pr(»sc'Cution  relies  are  number  fourteen,  in  the 
indictment  in  case  922,  and  number  twenty, 
in  the  indictment  in  case  923.  These  counts 
charge  the  defendant  with  aiding  and  abet 
ting  the  president  and  cashier  of  the  bank  in 
fratidulcntly  misapplying  its  funds  for  the  use 
and  hcnoftt  of  the  defendant,  by  receiving  and 
discounting  his  note  for  fifteen  thousand  dol- 
lars, payable  in  three  months,  knowing  that 
that  note  was  not  secured  ;  and  it  was  not 
paid  at  maturity,  or  at  any  other  time.  But 
these  cotmts  are  defective  in  not  alleging  that 
the  discounting  of  the  note  was  in  excess  of 
the  power  of  the  president  or  cashier  or  out- 
side of  their  regular  duties,  or  titat  the  presi- 
dent or  cashier  was  not  the  authorized  olllcer 
of  the  bank  to  discount  paper.  Nor  is  it 
averred  that  the  diacount  was  procured  by 
any  fraudulent  means,  or  even  that  the  de- 
fcinlatit  was,  at  the  time,  insolvent  or  knew 
hiinsrlf  to  be  so.  On  these  grounds  a  demur- 
rer was  interposed,  and  in  our  Judgment 
should  have  been  sustained. 

The  only  remaining  counts  upon  which  the 
prosecution  relics  are  numbers  fourteen,  flf- 
leen,  and  sixteen  of  the  indictment  in  case 
923.  and  numbers  eight,  nine,  and  ten  of 
the  indictment  in  case  922.  These  counts 
charge  in  substance  that  the  defendant  aided 
HUil  abetted  the  president  or  the  cashier  of  the 
l».nik  to  fraudulently  misapply  a  large  amount 
of  its  funds  by  surrendering  to  him  for  his 
use  and  benetit  certain  notes  of  one  Nettleton, 
discounted  b^  the  bank  and  held  as  part  of 
its  assets,  without  receiving  for  the  bank  the 
amount  thereof,  or  any  part  thereof,  and  that 
such  surrender  was  fraudulently  made  to  in- 
jure the  bank.    The  counts  in  the  indictment 
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in  case  923  charge  that  the  defendant  aided 
and  abetted  the  president  of  the  bank  in  the 
fraudulent  misapplication.  The  counts  in 
the  other  indictment  charge  that  the  defend- 
ant aided  and  abetted  the  cashier  in  such  mis- 
application of  the  funds.  These  counts  do  not 
show,  in  either  case,  any  ^application  of  [006 
ikt  tnirrendered  notes  to  the  vee  and  benefit  of 
the  defendant  as  charged,  nor  do  they  contain 
any  averment  that  the  defendant  did  not  re 
ceive  the  notes  as  agent,  for  collection,  or  to 
obtain  their  renewal,  which  would  readily 
suggest  themselves  as  an  answer  to  the  al- 
leged unlawful  surrender,  or  that  the  bank 
was  in  any  way  the  loser  thereby.  The  de- 
fect in  these  counts  is  substantially  the  same 
pointed  out  in  considering  the  eighth  count 
of  No.  922,  a  copy  of  which  is  set  forth  in  the 
opinion  of  the  court. 

The  allegations  of  fraudulent  conduct  and 
motive  in  the  transactions,  for  which  the  in- 
dictments were  found,  are  repeated  with 
wearisome  frequency,  yet  they  are  of  no  avail 
unless  accompanied  by  a  statement  of  facts 
from  which  such  fraud  must  necessarily  be 
inferred.  A  party  is  not  to  be  condemned  by 
multitude  or  opprpbriousnessof  theadjeciives 
applied  to  his  conduct  or  motives,  unsuppf>rt- 
ed  by  the  facts,  or,  as  said  by  Lord  Chief  Jua 
ticeHoH^  * 'a  fact  that  appears  to  be  innocent 
cannot  be  made  a  crime  by  adverbs  of  aggra 
vation."  Fraud  is  a  conclusion  of  law  f  mm 
facts  respecting  the  transactions  designated, 
and  if  they  do  not  necessarily  tend  to  such 
conclusion,  the  allegation  falls  to  the  ground, 
however  often  repeated  or  with  whatever 
amount  of  earnest  asseveration. 

Similar  views  are  announced  with  groat 
clciiruess  and  force  in  United  ISlates  v.  Wat 
kins,  decided  by  the  circuit  court  for  this 
district  over  sixty  years.  8  Cranch,  C.  C 
443.  The  defendant,  who  was  the  fourth 
auditor  of  the  Treasury  of  the  United  SlaKs. 
was  indicted  foriievisingand  intending  fraud- 
ulently to  obtain  for  his  private  use  moneys  of 
the  United  Slates,  by  means  of  letters  to  and 
drafts  on  the  navy  agent  at  New  York  and 
the  navy  agent  at  Boston,  and  certain  requi^i- 
lions  on  the  Treasury  of  the  United  States, 
also  sent  by  him  to  them,  said  letters,  drafts, 
and  requisitions  IxMng  used  as  false  pretenses  to 
enable  him  to  obtain  the  moneys.  There  were 
three  indictments  found  against  him,  and  ob- 
jections were  taken  to  the  sufticlency  of  their  al- 
legations of  fraud.  In  considering  the  objec- 
tions the  court  said  :  "Fraud  is  an  inference  of 
law  from  certain  facts.  A  fraud,  therefore,  is 
not  ♦sufHciently  set  forth  in  an  indict-  [GUT 
men t,  unless  all  the  facts  are  averred  whicli 
in  law  constitute  the  fraud.  Whether  an  act 
bo  done  fraudulently  or  not  is  a  question  of 
law  so  far  as  the  moral  character  of  the  act  is 
involved.  To  aver  thai  the  act  is  fraudulent- 
ly done  is,  therefore,  so  far  as  the  guilt  or  the 
innocence  of  the  act  is  concerned,  to  aver  a 
matter  of  law,  and  not  a  matter  of  fact.  An 
averment  that  the  act  was  done  with  intent  to 
commit  a  fraud  is  equivalent  to  an  averment 
that  the  act  was  done  fraudulently.  No  epi- 
thets, no  averment  of  fraudulent  intent,  can 
supply  the  place  of  an  averment  of  the  fact  or 
facts  from  which  the  legal  inference  of  fraud 
is  to  be  drawn.    Starkie,  in  his  late   treatise 
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on  Criminal  Pleadings,  says :  •Whether  par- 
ticular circumstaDces  constitute  an  indictable 
fraud  is  a  question  of  law  ;  and,  therefore,  ac- 
roniing  to  a  fundamental  rule  of  description 
in  indictments,  such  circumstances  must  be 
set  out  in  order  to  show  that  the  facts  amount 
to  an  indictable  offense/  And  he  quotes 
Archbold  on  Criminal  Pleadings  as  follows : 
*An  indictment  for  an  offense  ugainst  the  stat- 
ute must  with  certainty  and  precision  charge 
the  defendant  to  have  committed  acts  under 
the  circumstances,  and  with  the  intent  men- 
tioned in  the  statute ;  and  if  any  of  these  in- 
gredients in  the  offense  be  omitted  the  defend- 
ant may  demur,  more  in  arrest  of  judgment, 
or  bring  a  writ  of  error.  The  defect  will  not 
be  aided  by  verdict,  nor  will  conclusion,  con- 
tra fonn  am  siatuti,  cure  it.' " 

The  charges  in  the  two  indictments,  by  their 
very  number,  setting  forth  over  seventy-five 
di>tinct  offenses,  after  dismissing  counts  for 
over  one  hundred  other  offenses — those  re- 
tained varying  from  each  other  by  confusing 
differences  —  were  calculated  to  embarrass 
and  oppress  the  defendant  in  his  defense. 
The  allegations  of  fraud  in  conduct  and  mo- 
tive not  being  supported  by  any  averment  of 
fads  from  which  such  fraud  is  necessarily  in- 
ferable, the  other  allegations  as  to  the  transac- 
tions charged  are,  upon  a  reasonable  con- 
fitiuctinn,  ^^consistent  with  the  innocence  of 
the  defendant.  And  indictments,  in  my  opin- 
ion, ought  not  to  be  viewed  with  favor  which 
by  the  very  multitude  of  their  counts,  serve 
to  eml)arrass  and  confuse  the  accused.  If  an 
C08]  offense  cannot  be  stated  in  less  *than 
one  liundred  counts  of  an  indictment,  I  do  not 
think  that  pul^lic  justice  will  suffer  if  the  in- 
dirinicnt  be  dismissed. 

My  conclusion  is  that  the  indictments  on  all 
the  counts  retained  are  insufficient  to  hold  the 
defendant,  and  that  the  judgment  below  there- 
on should  be  reversed  in  both  cases  and  judg- 
ment entered  upon  the  demurrers  in  each  case 
for  (he  defendant,  and  that  he  be  discharged 
therefrom. 


NELSON  P.  EVANS,  riff,  in  Err.. 

V, 

UNITED  STATES. 

Sentence  an  eonmcUon,  wJten   valid — caie  fol- 
io iced. 

(See  S.  C.  Reporter*8  ed.  008-(X)9.) 

1.  Where  the  verdict  of  guilty  was  rendered  upon 
all  the  counts  of  an  Indictment  and  the  sentence 
(ltd  not  exceeJ  that  which  migrht  properly  have 
been  imposed  upon  conviction  under  any  single 
connt,  such  sentence  is  good  if  any  such  count  is 
siitlicient. 

t.    Evans  v.  United  States,  ante^  p.  830,  followed. 

[No.  923.] 

Argued  Oct,  tO,  189S.    Rforgned  April  17,  IS, 
1894,    Decided  May  U,  1394. 
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N  ERROR  to  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 


Note.— ^8  to  erimindl  law;  correction  of  sentence 
of  one  convicted;  resentence^  see  note  to  Ex  parte 
Cross,  86:  060, 
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vania,  to  review  a  judgment  of  conviction  an*'' 
sentence  of  Nelson  F.  Evans  for  a  willful  mis 
application  of  the  funds  of  the  Spring  Garden 
National  Bank.    Affirmed. 

Statement  by  Mr,  Juntiee  Brown  t 
This  also  was  an  indictment  against  Bvan< 
for  a  willful  misapplication  of  the  funds  of 
the  Spring  Garden  National  Bank.    The  in 
dictment  originally  contained  152count8.  upon 
all  of  which,  except  57,  a  nolle  pros,  was  en 
tered.    The  same  proceedings  were  had  aa  in 
the  former  case.     The  defendant  was  con 
victed  upon  all  the  counts,  and  sentenced  U^ 
imprisonment  for  two  years  at  and  from  the 
expiration  of  such  imprisonment  as  he  might 
undergo  by  reason  of    the  sentence  in  the 
prior  case.     He  subsequently  sued  out  this 
writ  of  error.     A  reargument  was  ordered 
upon  the  5th  to  the  11th  counts  inclusive,  and 
upon  the  14th,  15th,  16th,  and  20th  counU. 

Messrs.  Hampton  L.  Carson*  J.  Levering 
Jones  and  liufus  E.  Shapley  for  plaintiff  in 
error. 

Mr.  Holmes  Conrad,  Assistant  Atty,  Oen,, 
for  defendant  in  error. 

M'r,  Justice  Brown  delivered  the  opinion 
of  the  court : 

•As  the  verilict  of  guilty  was  rendered  [600 
upon  all  the  counts,  and  the  sentence  did  not 
exceed  that  which  might  properly  have  been  im- 
posed upon  conviction  under  any  single  count, 
such  sentence  is  good  if  any  such  count  is 
found  to  be  sufficient.  As  the  14th,  15th, 
and  16th  counts  of  this  indictment  are  the 
same  as  the  8th,  0th,  and  lOlh  of  the  other  in 
dictment,  which  were  held  to  be  good,  except 
that  the  defendant  is  charged  with  aiding  and 
abetting  the  president  instead  of  the  cashier 
in  the  fraudulent  misapplication  of  the  Net- 
tieton  notes,  and  the  20th  bears  the  same  re- 
semblance to  the  14th  of  the  other,  it  follows 
that  these  counts  are  also  good,  and  the  judg- 
ment of  the  court  below  is.  therefore,  affirmed. 

Mr,  Justice  Field  dissenting.  The  dissent- 
insr  opinion  is  given  in  the  case  of  Erans  ▼. 
United  States,  ante,  p.  830,  the  two  cases 
having  been  argued  together. 


ANTHONY  P.  SEEBERGER.  Collector  of 
Customs  for  the  Port  and  District  of  Chi- 
cago, Flff,  in  Err., 

V, 

JOHN  SCHWEYER. 
(See  S.  C.  Reporter*s  ed.  609-614.) 

Time  for  mthdratcal  of  imported  goods — exte- 
rior port, 

L  The  period  of  one  year,  within  which  the  im- 
porter is  entitled  to  withdraw  imported  goods 
upon  paying  the  duties  and  cbarflres,  runs  from 
the  date  of  their  arrival  at  the  exterior  port  and 

Note.— ^«  to  lien  of  United  States  f'W  dutie&,  see 
note  to  United  States  v.  850  Chests  of  Tea,  6:  700. 

As  to  action  to  recover  back  duties  paid  under  |>ro- 
tcst:  protest,  hour  made^  and  its  effect^  see  note  to 
Grooly  v.  Thompson,  13:  387, 
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not  from  the  date  of  tbeir  arrival  at  the  interior    at  the  port  of  New  York,  or  fro'n  the  dale  of 
pi.riofdegnnatlon.  the  arrival  at  the  port  of  Cliicnco. 


I 


1   The  words  *'date  of  orisinal  Importation''  as  Section  2970  of  ihe  Kcvised  Statutes  reads  as 

u^c'l  in  V.  S.  Rev.  Stat,  f  2U70,  refer  to  the  exte-  follows* 

rior  portofflret  arrival,  and  not  to  the  interior  «-AnVinerchandl5:e  deposited  In  bond  [61 1 

port  of  destination  ,q  ^^^  ^^^y^^  ^^  pj..^,^^^  ^^,^,j^  warehouse  may 

CI     '44  J  i#      K  S/    ,5  f*-*   r\     J  J   i#      */     be  withdrawn  for  consumpiion  within  one  venr 
Submtted  March  ^^^j^^^-    Dccim  May  U,    f,^^  ^^^  ^ate  of  original  impo^trition  on  i»ay. 

•'**^'**  ment  of  Ihe  duties  tind  <  hnrges  to  which  it  maj 

X  ERROR  to  the  Circuit  Court  of  the  United  ^subject  by  law  at  the  time  of    such  with- 

_    States  for  the  Northern  Disiiirtof  Illinois.  ar«^a  ;  and  after  the  exriraiion  of    one  yrnr 

tu  review  a  judgmem  in  favor  of  the  plaintiff,  irocn  thedateof  oriuinal  importation,  and  until 

.lohnScliwe.er.a-hinsi  Anthony  F.SeeUrpcr.  the  expiration  of  1 1: ice  } cars  from  said  date. 

ruiler:or  for  duti.-8  paid  under  protest,  upon  2°^  merchandise  m  boLd  may  be  withdrawn 

>roodsiinp..rle<i  and  placed  in  a  bonded  ware  ^^^  consumption  on  pavment    of    the  duties 

house,    and    afterwards  withdrawn  for  con-  as.Tssed  on  tie  ori:;i:jal  entry  and  chaiges  and 

sumption.     i?nr/A€(/.  utth  direcUona  to  enter  ^"  a^JJ^ional  duty  of  ten  per  ccutuoi  of  the 

Vi>:.:,utut  for  defendant,  ainount  of  such  duties  and  ci)nr.'cs. 

tne  facts  are  stated  in  the  opinion.  ,  In  connection  wnb  that  sec  Mod  must  be  read 

Mr.  Edward  B.  Whitney,  Am$tant  ^Y  ^'Tnn'^^.^'^c?  ""^  ^^V^'^U'"'  "^'i^n  ^^'  ^^^^^• 
Atfff.  Gen  ,  for  plaintiff  in  error  c^'«P;  ^^^  l^  ^^«^-  *»  ^  }  *\^*  follows: 

-No  brief  filed  for  defendant  in  error.  "Tliat  w'hcn  any  m»rcliaudise    .    .     .     im- 

ported at  the  purt  of  jscw  imU    .     .     .    shall 

Mr.  ./'/«^ice  Shiras  delivered  the  opinion  of ,  appear  by  the  invoice  or  ])ill  of  lading  and 
thcwM.mi:  Imnuifrst  of  the  impor!iu;j  vessel  to  be  con- 

Tiii  •  uas  an  action  brouirhl  in  the  Cimiit  si.L'i:el  to  and  destined  for  either  of  the  ports 
Ci  ml  of  the  United  S'ate^for  the  Xortlicru  Dis  si'f'ified  in  the  seventh  section  of  this  Act,  the 
Oi  i>  liiiciof  Illinois  by  J(>hn*Schwcyer,an  im  < «  'iei  tor  at  the  port  of  ariiyai  shall  allow  the 
poller  of  goods,  aaainsi  Anthony  F.  ScebrrL'i-r,  ,  ini'l  merchnndise  to  be  shipped  iinmedintely 
Uio  c(;ll»'C'or  of  customs  for  the  port  of  Cbi-  after  the  entry  prescribed  in  bectioD  2  of  this 
Cairo,  to  recover  diiies  paid  under  protest  in    Ac:  has  been  made," 

1^^\  u|.on  ^oods  im|)orled  in  1686  and  placed  j     Section  2  provides  that  the  merchandise  shall 
in  a  J..>uded  wateiiouse  be  examined  as  far  as  necessary,  but  shall  cot 


A  jury  was  uaived,  and  the  case  was  tried 
bv  tiiecourt,  whi<  h  found  th^  fs.ctsas  follows: 
*  "TSiat  on  the  2tilh  «la.v  of  Oelober,  18'?6,  the 
plaint itT  imported,  cia  the  port  and  district  of 
Nlw  York,  certain  mercliau<ii'<e,  and  from 
th»'F.re  transoorted  the  same  to  the  port  and 
di'-iiiiiof  Chi(a::o.  under  the  immediate  trans- 
portation act,  >\ljere  it  was  duly  entered    for! 


be  subject  to  appraisem*»nt  and  liquidation  f>l 
duties  at  the  port  of  first  arrival,  but  shall  be 
appraised  "at  the  port  of  destination." 

Section  7  provi«les  "that  the  privilege  of  im- 
mediate tran>rortatinn  shall  extend  to  thepoit 
of    .     .     .     Chieav'O,"  etc. 

Do,  then,  the  words  "date  of  ori|rinal  im- 
portation, as  used  in  sec;i(»n  2970,  refer  to  il;e 


wureliouso  on  the  Uthdayof  December,  18h6.  'exterior  port  of  first  airival  or  to  the  interior 
That  wiihiu  a  year  after  their  arrival  in  Chi-  port  of  destination?  It  is  ur/red  on  behalf  of 
cniro.  but  m<  re' than  a  year  afier  their  arrival .  the  poveinn'.ent  that  Conpiess  cannot  have  in- 
at  the  port  of  New  York  aforesaid,  the  plain-  tended  thnt  the  period  Un-  wart!)ousing  .<hr,uifi 
till  oiTired  to  pay  the  duties  and  charc:es  as- '  be  indeinniely  exiende«l  bf*y<»nd  a  \ear  after 
se^M-d  aaainst  said  merchandise,  but  the  cus- '  actual  iujpori-itiou,  and  that  this  would  be  the 
tnnj.K  ollicer  at  the  port  of  Chicago  assessed  an  '.  result  of  fixing'  the  date  of  importation  at  the 
additional  duty  of  10  per  cent  on  the  amotint  arrival  at  the"  interior  port,  owing  to  the  de- 
ot  duiics  and  charces  due  thereon,  under  sec- 1  lays,  sometimes  considerable,  in  transporta- 
tion JUTO.  Kevi<ed  Statutes,  for  the  tea>on,  as  '  tion. 

he  •  laiincd,  that  the  merchnn  iise  had  not  been  ]  The  case  of  Uartranft  v.  Oliver,  125  U.  S.  525 
wifliiiinvn  for  consuuipiion  within  one  year  I  [31 :813|  is  cited. *as  holding  that  ijoodsiu[4n  2 
from  tiiC  date  of  the  original  importation,  •  process  of  transpoilalion,  under  charge  of  iha 
cljiiiini:  that  the  date  of  original  importation  ,  customs  ofiicers,  are  in  effect  already  ware- 
u.is  il.e  date  when  the  merchandise  arrived  at  housid,withinthemeaninj:ofthecusloms  laws, 
thr  ;)oit  of  New  York  afort-.^-aid."  ■  That  was  where  the  imported  article,  salad  oil. 

The  court  ftirther  fomi  t  that  the  plaintiff  '  arrived  in  a  vessel  at  the  port  of  Philadelphia 
I»ald  the  additional  duty  under  protest,  and  on  Sutuidiy,  June  30, 18S3,  and  was  entered  at 
dul\  a])]  edei.  and  the  last  finding  of  the  (ourt  the  custom  house  at  two  o'clock  in  the  after- 
was  as  follows:  |  noon.     It  was  not  practicable  to  remove  the 

*  The  court  further  finds  that  the  merchan-  goods  on  that  day,  and  the  next  day  was  Sun- 
dise  was  withdrawn  for  consumption  at '  day.  On  July  f  the  cases  were  entered  in 
Oiifago,  November  2,  1n)^7.  which  said  with-  i  bond  at  the  custom  house,  and  on  the  same 
dr;i\val  was  at  the  port  of  original  importation,  day  the  importer  made  a  withdrawal  entry  for 
in  accordance  with  the  law."  I  the  goods,  and  offered  to  pay  the  collector'duty 

Fro!u  the  judgment  of  the  court  in  favor  of  !  thereon  at  the  rate  of  25  per  cent  ad  valorem, 
the  plaintiff  the  case  has  been  brouffht  hereon  '  but  the  colhctor  exacted  a  specific  duty  of  25 
erior.  I'he  question  presented  by  the  record  cents  per  gallon,  a  chance  of  rate  of  duty  hav- 
is  the  sinirle  one  whetlier  the  period  of  one  ing  gone  into  effect  on  July  1.  and  the* court 
year,  within  which  the  plaintiff  was  entitled  held,  per  Mr,  Justice  Field,  that  "goods  on 
to  withdraw  the  goods  upon  paying  the  duties  board  of  a  ship,  in  charge  of  a  custom  bouse 
and  (barges  runs  from  the  date  of  the  arrival  <  officer,  preliminary  to  their  removal  to  a  pub- 
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lie  store  or  a  hooded  warehouse,  and  during 
tlic  time  ueoespary  for  that  purpose,  are  in  like 
custody,  and  so  are  within  the  spirit  and  intent 
of  the*  law  subject  only  to  such  duties  as  are 
leviaMe  when  the  goods  are  freed  from  such 
custody.  So  far  as  the  government  is  con- 
cerned, they  are  in  the  same  position  ns  if  tech- 
nically in  a  public  store  or  bonded  waiehouse. 
When  in  cither  of  these  places,  they  cannot  be 
removed  without  a  permit  from  the  collector. 
When  on  shipboard,  in  chnrge  of  a  custom 
house  inspector,  they  are  in  the  same  condi- 
tion, and  cannot  be  removed,  without  a  like 
permit.  .  .  .  The  Act  of  Congress  of 
ilarch  28,  18o4.  which  is  now  embraced  ir>  sec- 
tion 2971  of  the  Revised  Statutes,  in  providing 
for  the  deposit  of  goods  in  public  stores  and 
bonded  warehouses,  declares  that  'any  goods 
remaining  in  public  store  or  bonded  warehouse 
beyond  three  years  shall  be  ref?arded  as  aban- 
doned to  the'  crovernment:*  and  in  the  con- 
struction of  this  clause  the  Treasury  Depart- 
ment hns  derided  that  the  period  limited  for 
their  remain inir  in  a  public  store  or  a  bonded 
warehouse  includes  the  time  on  shipboard, 
after  the  arrival  of  the  ship  in  port.  Treasury 
Kcsnlations  of  1857.  art.  483." 

If,  then,  goods  remaining  on  a  vessel  after  ar- 
rival at  the  port  of  New  York,  and  when  the  ves- 
sel is  in  charge  of  a  custom  house  officer,  are  to 
0 1 3]  be  regarded,  within  the  custom  laws,  *as 
witiiinihocustodyof  thegovtrnmentinthesnme 
sense  as  if  they  had  been  actually  discharged  in- 
loacustomhoiiseorbonded  warehouse,  it  would 
seem  to  follow  that  when  goods  have  arrived 
at  the  port  of  New  York,  and  the  arrival  of 
the  vessel  has  been  reported  at  the  custom 
Louse,  and  then  the  goods,  with  the  consent 
an<i  all(»wnnce  of  the  collector,  under  the  pro- 
vi-ions  of  the  1st  and  2d  sections  of  the  Act  of 
Jutie  10,  18^0,  hnve  l)een  shipped  toChicncro, 
?uch  iroods  m\\<{  \ye  deemed  to  have  been  ware- 
Lun>ed  from  the  time  of  the  arrival  of  the  ship. 

As  the  languaire  of  section  21)70  is  express 
anti  free  from  ambicuity  in  specify ioL' that,  on 
p  lynieut  of  the  duties  and  charges,  merohan- 
ui^e  may  be  withdrawn  within  one  year  from 
the  iltife  of  original  importation,  anil  thai  an 
fltldiiional  duty  of  ten  ]ht  centum  shall  be  as- 
ievs»  :1  aL'ainst  goods  after  the  expiration  of  one 
year  from  the  date  of  original  importation, 
nt)d  as  the  argument  that  the  port  of  destina- 
tion is  to  be  resrnrded  as  the  port  of  original 
importation  is  not  based  on  the  lamrnaije  of  the 
Act  of  June  10,  18^0,  but  is  inferentid  only, 
we  think  that  the  natural  and  safe  course  is  to 
abide  by  the  words  of  the  statute.  In  the  first 
section  the  language  is  * 'any  merchandise  im- 
ported at  the  port  of  New  York,"  etc.,  which 
D&tiirally  means  that  such  importation  is  the 
ori^dnal  importation.  This  conclusion  is 
Btrtngthcned  by  the  contents  of  the  third  sec- 
lion,  which  provides  that  the  merchandise 
shall  be  delivered  to  and  transported  by  com- 
mon carriers,  to  be  designated  lor  this  purpose 
by  the  Secretary  of  the  Treasury,  and  to  and 
by  none  others;  that  such  carriers  shall  be  re- 
sponsible to  the  United  States  for  the  safe  de- 
livery of  foch  merchandise  to  the  collector  at 
the  port  of  its  destination ;  and  that  before 
thcv  shall  be  permitted  to  receive  and  transport 
any  such  merchandise  such  carriers  shall  be- 
come bound  to  the  United  States  in  bonds  in 
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such  form,  amount,  and  condition  as  the  Sec- 
retary of  the  Treasury  shall  require.  This 
would  seem  to  bring  such  carriers  within  the 
meaning  of  the  case  heretofore  cited  {Hart- 
ranft  v.  Oliver)  and  the  goods  in  their  charge 
may  well  be  regarded  as  in  like  condition  with 
goods  in  a  custom  house  or  bonded  warehouse. 

♦Upon  the  whole,  we  conclude  that  the  [614 
court  below  erred  in  refusing  the  defendant's  re 
quest  to  hold  the  law  to  be  that  the  port  of  New 
York  was  the  port  of  original  importation, 
and  not  the  port  of  Chicago;  and  as  this  was  a 
case  of  a  special  finding  which  ascertained  all 
the  facts  of  the  case,  there  is  no  reason  for 
awarding  a  new  trial.  Allen  y.  St.  Louis  AVit 
Bank,  120  U.  S.  40  [80:578 1. 

Judgment  rerci'scil  and  ense  remanded  to  the 
circuit  court,  witJi  directions  to  enter  judgment 
for  the  onginal  defendant. 

Mr.  Justice  Harlan  dissenting. 


HENRY  STARR.  Plff.  in  Err., 

V. 

UNITED  STATES. 

(See  8.  C.  Reporter's  ed.  614-G2S.) 

Warrant  good  tcithout  seal — instrvction  to 
jury — criminal  case — cxpresaions  of  opinion 
— indignatiifU, 

h  A  warrant  of  a  comnifs.QJoner  of  the  United 
States  not  having  a  scul  of  office,  and  not  hcUig 
required  to  afTix  a  teal  thereto,  is  not  void  for 
the  omission  of  a  seal. 

2.  Where  the  court  instructs  the  Jury  that  if  the 
defenriant.  bciri^  placed  in  a  position  in  which 
his  life  is  iraperiled.  slay  an  officer  of  whose 
official  chara<'ter  be  has  no  noficc.  this  is  homi- 
cide in  solf-cictenFO,  If  the  killlnir  wns  appjirently 
necessary  to  save  the  defendanr's  life.  It  is  error 
to  Qiiutify  the  iiistructioos  by  the  words  *' pro- 
vided the  defendant  did  not  by  his  tbreatenincr 
and  violent  conduct  prevent  the  officer  from 
making  his  character  and  mission  known.** 

8.  The  posFCssion  of  a  conscience  void  of  offense 
is  not  an  indispensable  piererjuisite  to  justiflca- 
t!on  of  felf-defenso  in  the  face  of  imminent  and 
deadly  nerii,  and  the  intrin«ic  rl>rhtfnlness  of  tho 
occuT>ation  or  situation  of  a  party,  having  in 
Itself  no  tiearinir  upon  or  connection  with  an  as- 
sault, does  not  impose  a  limitation  on  tiic  right  to 
repel  tt. 

4.  Under  the  circumstances  of  this  case,  the  mo- 
tive of  the  accused  in  being  where  he  wus,  bad 
nothing  to  do  witb  the  question  of  bis  right  of 
self -del  ense  in  itself,  and  the  unlawfulness  of  his 

Note.— For  what  pvrpftfef  evidence  of  intoitcatU)n 
way  be  given  by  one  accused  of  crime,  see  note  to 
Hopt  V.  Utah,  26:  873. 

A8  to  when  eonfef^iona  of  accused  are  evidence 
aaaiwtt  him.  see  note  to  Uopt  v.  Utah,  28:  262. 

As  to  homicide  by  officers  in  making  an  arrest;  when 
jxtstifiafAe,  see  note  to  Tennessee  v.  Davis,  25:  648. 

As  to  threats  bydeceasedin  cases  of  homicide:  when 
admissible  in  evidence^  see  note  to  Wiggins  ▼.  Utah, 
23:  941. 

As  to  officers  de  facto;  indictmerd.  for  murdsri  sufi- 
ciencyof  statement  of  time  and  place  of  dealUi%  sec 
note  to  Ball  v.  United  States,  35:  877. 

As  to  homicide^  when  ,i%utifldble  in  self-defense^  see 
note  to  Qourko  ▼.  United  States,  ante,  p.  660. 
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previous  ooDduct  formed  iu  itself  no  element  in 
the  solution  of  that  question. 

H  Tbe  presidioff  judge  in  a  orimlnal  case  may*  f  f 
in  his  discretion  he  thinks  proper,  sum  up  the 
facts  to  the  jury,  but  be  should  take  care  to  sep- 
arate the  law  from  the  facts  and  leave  the  latter 
In  unequivocal  terms  to  the  judgment  of  tbe 
jury  as  their  true  and  peculiar  province. 

4.  Expressions  of  opinion  by  the  court  to  the  jury 
should  be  so  guarded  as  to  leave  the  jury  free  in 
the  exercise  of  their  own  judgments. 

ft.  A  judge  in  charging  a  jury  in  a  criminal  cnfo 
should  not  express  his  indignation  m  terms 
which  are  inconsistent  with  due  regard  to  the 
right  and  duty  of  the  jury  to  exercise  an  inde- 
pendent  jud»;:ment  in  the  premises,  or  with  the 
circuui!)]»cctiiin  and  caution  which  should  char- 
acterize judicial  utterances. 

[No,  1080.] 

Submitted  March  5,  1894.    Decided  May  U, 

1894. 

IN  ERROKto  tbe  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Arkansiis, 
to  review  a  ju(1<rmcDt  of  couvictiun  and  sen- 
tence of  Henry  Siarr,  for  themunlerof  Floyd 
Wilson,  io  the  Indian  territory.  lUterhcd, 
with  directions  for  a  new  trial. 

Statement  by  Mr,  Chief  Juf^tice  Fuller: 
Henry  Starr  was  convicted  of  the  murder 
of  Floyd  Wilson,  a  white  man  and  not  an 
Indian,  on  December  18, 1892,  at  the  Cherokee 
Nation  in  the  Indian  territory,  and,  NovemlK-r 
4.  18U3,  senten<'cd  to  be  han^wl  on  Febru:iry 
20,  lb94,  and  thereupon  sued  out  this  writ  of 
error. 

It  appeared  on  the  trial  that  on  November  18, 
1892,  a  warrant  was  issued  by  n  I'niu d  Stales 
commissioner  for  the  western  «lisf  lict  of  Arkan- 
Ms  for  tbe  arrest  of  Starr  and  oihcrs  on  a 
charge  of  larceny,  which  was  delivered  for 
execution  to  Henry  E.  Dickey,  a  deputy  United 
States  marshal;  and  that  the  marshal  summoned 
Floyd  Wilson,  the  deceased,  as  his  posse  to  aid 
In  the  execution  of  the  warrant.  The  evidence 
tended  to  show  that  they  procr*  .icd  ou  liorse- 
l»ack  to  the  neighborhood  of  the  place  where 
Starr  was  to  be  found,  and,  after  visiiirjg 
several  points,  came  to  the  house  of  one 
I)od;:e,  where  they  concealed  themselves  to 
await  his  coming;  that  Starr  passed  Di  d tie's 
house  on  horseback,  whereupon  Wilson 
mounted  hi^  horse  and  pursued  him  ;  that  the 
two  jumped  from  their  horses  and  stood  fac- 
ing each  other  a  short  time,  apparently  talk- 
ing :  that  it  looked  as  if  Starr  "  was  trying  to 
work  ulT  away  from  Wilson,"  when  Wilson 
mounted  his  horse  again  and  rode  irp  to  within 
twenty-live  or  thirty  feet  of  Starr,  who  iraiie 
no  ettort  to  flee;  that  Wilson  then  sprang 
from  his  horse,  threw  his  gun  to  his  shoulder 
and  fired  at  Starr,  who  was  then  standing 
with  his  gun  in  both  hands  holding  it  down, 
OlO]  but  upon  Wilson's  shooting,  *returne(l 
the  fire  and  continued  to  fire  rapidly;  that  Wil- 
pon  fell,  raised  himself  in  a  sitting  positron, 
jerked  his  six  shooter  out  and  fired  four  times, 
when  Starr  mn  up  to  him  and  fired  point 
blank  into  him ;  Wilson  died  immediately 
afterwards.  The  evidence  further  tended  to 
show  that  during  the  affray  Starr  tired  one 
shot  at  the  marsual :  that  he  picked  up  Wil- 
son's gun,  found  tbe  lever  out  of  order,  could 
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not  fire  it,  and  turned  to  go  away,  and,  as  be 
turned  the  marshal  fired  at  him ;  that  the 
marshars  and  Starr's  horses  ran  away,  but 
Starr  caught  Wilson's  horse,  and.  mounting 
it,  rode  off.  The  marshal  testified  tbat  at  the 
time  of  this  occurrence  he  bad  the  writ  in  hit 
possession,  and  had  instructed  Wilson  as  to 
his  duties,  and  bad  told  him,*'  Now,  don't  kill 
this  boy  if  possible  to  get  along  without  it. 
We  will  call  on  him  to  surrender." 

One  iMrs.  Padgct  testified  that  she  saw  tbe 
transaction  from  a  distance,  called  a  quarter 
of  a  mile,  and  understood  Wilson  to  say: 
"Hold  up;  1  have  a  warrant  for  you;"  and 
that  Starr  said  :  "You  hold  up."  She.  also, 
in  answer  to  a  question  put  by  tbe  district  at- 
torney, stated  that  three  or  four  weeks  before 
tbe  shooting  Starr  had  told  her  that  be  gue.sscd 
a  marshal  named  Cowden  was  buntinir  for 
him,  **  for  jumping  his  bond."  And  Diekey 
said  in  tbe  course  of  his  testimony  thai  he 
went  up  in  Starr's  neighborhood  to  see  a  per- 
son '*  shortly  after  Henry  started,  got  out  and 
jumped  his  bond." 

The  witnesses  agreed  tbat  Wilson  fired  the 
first  shot,  and  also  that  during  the  time  he  was 
ridinL*^  up  to  Starr,  Starr  did  not  rais<*  hi<  iiwn 
or  make  any  elTort  to  stop  Wilson.  Starr  was 
a  C'l:erokee  Indian,  and  at  tbat  time  between 
eiL^hteeu  and  uinete<'n  years  of  age. 

'IIjo  warrant  was  signed  by  Stephen  Wbcfier, 
*•  ('oiuinissiouer  U.  S.  Court,  Western  Dis- 
trict of  Arkansas,"  and  tested  as  imder  se:d, 
but  no  seal  was  afTixed,  and  counsel  f i  r  de- 
fendant objected  to  the  warrant  for  tlie  want 
of  a  seal,  and  took  exception  to  its  adnii-vi.iu 
on  that  ground,  tbouiih  iu  answer  to  qtusiions 
by  the  court  tliey  aclrnitled  that  Wlut-ier  \\-\9 
a  United  Slates  Ooiuinissioiier  for  tbe  uwU  ru 
district  of  Arkansas  at  the  time  the  writ  i<s- 
sued.  and  that  the  signature  thereto  was 
genuine. 

Mr.  A.  H.  Garland  for  plain  till  in  errrr. 
Mr.    Holmes  Conrad,    As^ti^loui    At(''. 
Gen.,  for  defendant  in  error. 

*Mr.  Chief  Justice  Fuller  delivered  [017 
the  opinion  of  the  court : 

1.  Exception  was  taken  to  the  admis  ion  of 
the  warrant  in  evidence,  and  also  to  th(  refe:- 
erice  thereto  as  valid  process  in  tbe  clini  iie  of 
the  court,  upon  tbe  single  ground  that  it  U  lo 
no  seal. 

It  is  not  contended  that  a  seal  is  require  d  to 
such  a  warrant  by  any  Act  of  Congress  or  any 
statute  of  the  state  or  Arkansas,  but  the  nr::u- 
ment  is  that  a  warrarrt  of  arrest  at  cniniii;n 
law  was  void  if  it  were  without  a  seal,  and 
that  the  common  law  rule  so  asserted  wud  ap- 
plicable. 

In  Paifjldd  V.  Cabcn,  Willes  411,  \i  was 
held  that  a  warrant  v.oai  not  Ire  rrnder  seal  un- 
less required  by  statute,  and  Willes,  Ch.  ./., 
said:  "A  warrant  does  not  ex  vi  terntiA 
apply  to  an  instrument  under  seal :  it  signiljes 
no  more  than  authority.  All  the  bo(>ks  in 
which  it  said  that  a  warrant  must  be  umiir 
.s<*al  are  founded  on  a  case  in  tbe  Year  Hooks.  14 
Hen.  A'lII.,  16,  a,  where  it  i«*  said  tbat  a  justieo 
of  the  peace  is  a  judge  of  record,  and  hath  a 
seal  of  olVrce  :  and  il»:it  the  itrterior  olTicer  when 
he  sees  the  seal  must  give  ciedit  tUereto."    la 
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Aylesbury  ▼.  Hartey,  8  Lev.  204,  the  defend- 
ant seized  a  cup  under  a  warrant  by  justices  of 
the  peace,  on  a  conviction  under  ttie  excise 
law,  to  levy  twenty  shillings ;  and  in  an- 
swer to  an  objection  tnken  to  the  plea,  that  the 
warrant  was  not  pleaded  with  a  profert,  the 
court  said:  "The  statute  does  not  require 
that  the  warrant  be  under  hand  and  seal,  but 
only  in  writing ;  and  no  writing  is  to  be  so 
pleaded,  except  it  be  a  deed,  etc. 

Hawkins  (2  P.  C.chap.  1 8,  i^  21)  follows  Lord 
Hnle  in  stating  the  necessity  of  the  seal  to  a 
warrant  of  a  justice  of  the  peace,  but  what 
Lord  Hale  says  is  this  (1  Hale,  P.  C.  577):  "  It 
must  be  uuderseal,  though  son.e  have  thought 
0 1 8]  *it  sufllcient  if  ii  be  in  writing,  sub- 
scribed by  the  justice  ;"  and  be  refers  to  Dal- 
ton's  Justice,  wherein  it  is  laid  down  that 
**  their  warrant  or  precept  in  wriiini^,  should  be 
under  their  hand  and  seal,  or  under  their  hand 
at  least."  Ist  ed.  1618,  287.  In  the  third 
edition  (1630)  this  is  repealed,  and  it  is 
further  said  :  "Also  the  warrant  of  the  jus- 
tice of  the  peace  should  be  under  the  seal  of 
the  said  justice ;  for  every  justice  of  the  peace 
(being  a  judge  of  reconl)  hath  a  soal  of  his 
ofllce  ;  and  when  he  mnketh  a  warrant  under 
his  seal  to  the  officer,  then  the  officer  ouirbt  to 
give  credence  to  the  seal,  for  that  is  his  au- 
thority. Per  Bnidnel,  Ch.  /.,  14  H.  VIII.  16." 

Thfs  was  the  ground  of  Lord  Coke's  stale- 
nnent  (2  Inst.  51i0)  that  a  mittimus  *'must  be  in 
writing,  in  the  name  and  under  the  seal  of  him 
that  makes  the  same,  expressing  his  office,  place 
and  authority,  by  force  whereof  he  makelh  the 
mittimus." 

J.ord  Chief  Justice  Willes.  in  Padfield  v. 
CoMl,  thus  explains  the  language  of  Coke,  and 
points  out  that  DaUon  "puts  two  instnuces 
of  warrants  only  under  hands;  one  by  Lord 
Chancellor  Ellesniere  for  a  contempt^  A.  D. 
16(>7;  the  other  by  Chief  Justice  Popham,  8 
Juc.  I.  There  is  also  refcreucc  in  Dalton  to 
two  precef>ts  or  warrants  by  justices  only  under 
their  hands." 

Blackstonc  .states  that  the  "warrant  ought  to 
bo  under  tl;e  hand  and  seal  of  the  justice"  (4 
BI.  290)  but  Cliitly's  note  on  that  pa^sngc  is 
that  "it  seems  suflJcient  if  it  be  in  writing  and 
signed  by  hira,  unUss  a  seal  is  e.xpressly  re- 
quired bv  a  particular  Act  of  Parliament," 
citini,'  Willes,  411;  Bull.  N.  P.  83.  And  this 
is  repented  in  1  Chittv,  Grim.  Law,  88. 

In  Daris  v.  Clemcuts,  2  N.  H.  390.  it  was 
th(»ui!ht  to  be  well  settled  on  the  authority  of 
the  cases  in  Willes  and  Levinz,  and  Buller's 
N.  P.,  that  a  seal  was  not  essential  when  not 
six'cificallv  required  or  provided  for;  and  in 
ttate  V.  X'auyhn,  1  Harp.  L.  313,  the  supreme 
court  of  South  Carolina  announced  a  similar 
coiiclusion  in  relation  to  a  warrant  of  arrest, 
the  court  saying:  "There  appears  to  Ik?  no 
reason  whyiheofflcial  actof  nniji;ri!»tra?e^hould 
l)e  under  seal,  as  it  derives  its  character  from 
0 1  !>]  the  law  which  pre.^crilK-s  it."  The  *au- 
thorities  were  reviewed  by  Foster,  «7.,  in  the 
carefully  considered  case  of  Millctt  v.  Baker, 
42  Barb.  215,  and  it  was  held  that  at  common 
law  a  seal  was  not  neces«^arv,  even  in  criminal 
cases,  unless  required  by  statute. 

We  are  of  opinion  that  there  was  no  settled 
rule  at  common  law  invalidating  warrants  not 
under  seal  unless  the  magistrate  issuing  the 
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warrant  had  a  seal  of  office  or  a  seal  was  re- 
quired b^  statute,  and  that  the  warrant  of  a 
commissioner  of  the  United  States  not  having 
a  seal  of  office,  and  not  being  required  to  affix 
a  seal  thereto,  cannot  be  held  void  for  its  omis- 
sion. Ihe  same  result  is  reached  under  the 
laws  of  Arkan.<:as,  by  section  1993  of  which  the 
requisites  and  form  of  warrant,  w-hcre  the  of- 
fense charged  is  felony,  are  given,  the  form 
being  attested  "under  hand"  but  not  "under 
seal.^'  Ark.  Dig.  Stat.  1884,  605,  chap.  46, 
sub.  iv,  §  1998;  26  Stat,  at  L.  81,  96.  chap. 
182,  §  38. 

2.  Counsel  for  defendant  asked  the  court  to 
give  to  the  jury  four  instructions.  Of  these, 
the  first  does  not  appear  to  have  been  given, 
but  no  exception  was  taken  to  its  refusal,  ex- 
cept as  involved  in  an  exception  to  the  action 
ot  the  court  in  refusing  the  request  as  to  all. 
The  court  moditled  the  last  three  and  gave 
them,  and  the  defendant  excepted  to  the  modi- 
fications and  the  giving  of  the  instructious  as 
modified  in  each  instance.  As  thcciuse  will  be 
sent  back  for  a  new  trial  on  other  ground.s,  we 
will  not  further  review  the  action  of  the  court 
in  respect  of  these  instructions  further  than  to 
indicate  our  views  as  to  a  particular  modifica- 
tion of  instruction  numbered  3. 

That  instruction  was  as  f»>Ilows,  the  addi- 
tions and  modifications  by  the  court  bein-*  ital- 
icized: 

"The  court  instructs  the  jury  that  if  the  de- 
fendant, being  placed  in  a  po^^itiou  in  which 
Ids  life  is  imperiled,  slay  an  officer  of  whose 
otllcial  character  he  has  no  notice,  or  had  no 
rcaxonnhle  (/round  to  knoio  his  character,  this  is 
hondcide  in  self  defense,  if  the  killing  was  ap- 
parently necess.iry  to  save  the  defendaui'slife, 
nor  does  it  matter  that  the  officer  was  legally 
seeking  to  arrest  thcdefeud::nt,  the  defendant 
having  nonotice[of  that  fact]  of  the  jact^^  or  no 
rtason  to  know  irhat  thepurp>seoftheporty  teas: 
Prorided  the  defendant  did  V't  *byhis\ii20 
threatening  and  nW<  nt  conduct  prevent  the  offi- 
cer from  making  his  character  and  misnioa 
knoicn,  Th  is  is  gi  ten  in  con  lection  icith  tJicprin  - 
ciple  J  have  gicen  you,  that  if  a  man  stands  up 
and  obstructs  arrest,  prevents  arrest^  armed 
irith  deadl'j  tciap^ns,  and  using  thcni  in  a  vay 
that  is  threatening,  then  the  officer  has  notitne, 
hor  is  he  called  upon  to  make  procUniintion, 
The  offir/'r  can  stand  on  the  defensive  and  oter- 
conte  the  danger  and  take  his  man  or  overcome 
him  by  viofence,  if  necessary, 

"If  the  jury  believe  from  the  evidence  that 
the  defendant  was  placed  in  a  position  at  the 
time  of  the  killing  in  which  his  life  was  im- 
periled by  the  deceased,  and  he  slew  him  with- 
out haviuc  any  notice  of  his  official  character, 
and  the  killing  was  apparently  necessary  to 
save  his  own  life,  then  the  killing  of  the  de- 
ceased w.ns  homicide  in  self-defense;  nor  does 
it  nmlter  that  the  deceased  was  legally  seeking 
to  arrest  the  defendant,  if  the  defendant  had 
no  notice  of  the  fact,  or  no  reasonable  grounds 
to  know  that  he  was  an  officer, 

**Jt  is  not  neceasary  to  know  that  it  is  Flot/d 
Wilson,  but  an  officer.  But  if  the  defendant 
prevcntal  Fhyd  Wilson  from* giving  notire  of 
his  chnra>'ter  or  mission  by  threatening  or  tto- 
lent  conduct,  then  of  course,  he  would  not  be  re- 
quired to  give  notice,  lie  can  stand,  as  vpnn 
the  other  proposition,  on  the  defensive,     Tlien 
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praponitionM  are  given  on  the  theory  that  if  you  I  this  case  to  this  defendant  at  the  time  of  the  kill- 
ieliete  that  no   proclamation  icas  made.    If  a  \  \rsg,  springiog  from  the  hands  of  Flojd  Wilson, 


proclamation  uat  made,  then  the  defendant  had 
express  notice,  he  had  positive  notice,  of  it" 

The  doctrine  expressed  in  this  instruction  as 
oriiriDRlly  drawn,  was  taken  from  section  410 
of  Wharton's  Criminal    haw,  vol.  I.  p.  419, 


and  danger  that  he  did  not  create,  or  bring 
into  existence  by  a  wrongful  act  of  his,  be- 
cause wtien  we  undertake  to  enter  upon  the 
execution  of  as  grave  a  design  as  the  taking 
of  the  life  of  individuals,  we  must  enter  upon 


where  many  authorities  are  cited  in  its  support,  i  it  with  clean  hands  and  a  pure  heart.  If  we 
and  was  accepted  as  correct  by  the  learned  have  created  a  condition  that  leads  to  a  deadly 
trial  judge.  But  he  felt  called  upon  to  qualify  result,  the  law  of  self  defense  does  not  apply 
it,  not  only  in  the  direction  whether  the  de- !  to  it;  if  we  create  that  condition  by  doinir  a 
fendant  had  resFonnble  ground  to  know  that '  wrongful  thing  upon  our  part  which   would 


Wilson  was  an  officer,  but  »lso  to  the  effect 
that  if  the  accused  prevented  \Vil«on  from  giv- 
ing notice  that  he  was  acting  odiciallv,  then 


naturally  or  reasonably  or  probably  produces 
dea<lly  result,  the  law  says  there  is  no  self- 
defense  for  us.  because  we  are  in  the  wrong 


the  rule  invoked  will  not  apply.  The  text-  in  the  first  place;  and  especially  does  that 
books  lay  it  down  as  a  general  p!o;'o-;tM^n  that !  principle  apply  to  a  case  when  we  arc  doing 
where  a  person,  having  autlioiuy  :o  ;.ncsf  and  an  act  which  from  its  nature  and  the  way  we 
021]  using  the  *proper  means  for  ibat  ptir- ,  are  doing  it  death  would  be  naturally  produced 
pose,  is  resisted  in  so  doing,  he  can  repel  f(-ice  in  the  conflict  that  may  ensue,  because  of  iLc 
with  force  and  need  not  give  back;  and  it  tiic  act  tbat  we  do.  I  say,  then,  we  must  enter 
party  making  the  resistance  is  uinvi-WMy  upon  the  execution  of  ibis  grave  act  upon  our 
killed  in  the  sirntrcle,  the  homicide  is  ji^iitia- '  part  with  clean  hands  and  a  pure  heait.  or,  ai 
ble.  1  Russell,  Crimes  (9th  Am.  ed.)  ^'J2.  and  this  law  expresses  it,  we  u)ust  be  in  the  law- 
Hale,  Hawkins,  East,  and  Foster  as  there  cited:  ful  pursuit  of  our  business.  It  says  that  a  man 
2  Bishop,  Crim.  Law.  fc;  647;  1  \Viiari.  Am.  who  is  ir  the  lawful  pursuit  of  his  bu-sictss — 
Crim.  Law,  §  415,  and  cases  referred  to.  But  that  means  doiuij  what  he  had  a  ri^xht  to  do— 
the  question  did  notarise  here  in  resi>oct  of  in  the  riirht  at  the  time— is  attacked  by  another 
bomiciilc  by  the  officer,  but  by  the  pus  >c  under  circumstances  whi<'h  denote  an  intcn- 
whom  he  was  trying  to  arrest,  end  if  deitnd-  tion  to  take  away  his  life,  or,  it  may  be.  to 
ant  had  no  knowled<re,  was  not  ii!f«)rn)ed,  and  d.»  some  enormous  bodily  harm,  may  Ian  fully 
was  not  charcrcable  wth  notice  of  AViN')n's  mi>-  nill  the  a«sailaDt — when? — providt-'d  he  u^c 
sion  or  official  character,  the  fact,  if  tlit-n^  was  ail  the  nicans  in  his  power,  oth-  raise,  to  save 
evi'knce  tending  to  show  it,  that  defciidhnt  pre-  his  own  life,  or  prcvrni  the  iutcudei  liar»>i, 
ventt'd  the  civing  of  notice  had  no  such  rela-  <»'ich  as  retreating  a^s  far  as  he  can,  or  dis.l). 
tion  to  defendant's  claim  of  exemption  fiom  linir  his  adversary  without  killin;r  him  if  it  tie 
lability  founded  on  his  ignorance  and  the  ap  in  his  |  ower.  Jsow.  that  is  the  lir^t  pr-ptii- 
pearaiice  of  the  facts  to  him  as  to  justify  the  tinn  of  the  law  of  se]f-dpfen<"e.  Now,  K"  i:8 
m.'dirication.  see  again,  by  enun;erating  each  coiidit.on  tint 

His  conduct  was  part  of  the  res  pesta  and  mu-it  enter  into  it,  w hat  ih^y  are.  I* irst.  we 
important  in  other  aspects  of  the  case,  but  th'i  ii.u>t  be  in  the  liiiht;  we  mu>t  be  doin-j  what 
qunlilication  went  too  far  as  applied  to  the  we  had  a  right  to  do  at  the  lime  of  the  killi'tg. 
insiiuciion  under  consideration.  and  when  we  are  so  situated  we  lire  at!a<:^r,l 

3.  In  the  case  of  Com.  v.  Seifi'idge,  the  fol- !  by  another.  How?  What  sort  of  nt'.ick? 
lowing  propositions  were  laid  down  by  Mr.  i  .  .  .  Now,  in  this  ca*e,  ibis  contcnip.ates  as 
Jiffittce  Parker,  afterwards  chief  justice  of  far  as  this  ca<»e  is  conc:rned.  that  at  the  tiirc 
Massachusetts:  **  First.  A  man,  who,  in  the  that  Floyd  Wilson  was  killed  that  this  dcfend- 
lawful  puisuit  of  his  business,  is  attacked  by  ant  was  in  the  richt;  that  he  *was  doinir  |<St2«l 
another  under  circumstances  wliich  denote  an  exactly  what  he  had  a  riirlit  to  do.  and 
intention  to  take  away  hts  life,  or  do  him  when  so  situated  he  was  att;ick<(l  by  Wilson 
some  enormous  bodily  harm,  may  lawfully  in  such  a  way  as  to  indicate  a  deadly  punx)sc 
kill  the  assailant,  provided   he  uses  all   the   upon  his  part." 

mc  ans  in  his  power,  otherwise,  to  save  his  own  !  We  presume  that  the  learned  judorc  intended 
life  or  prevent  the  intended  harm— such  as  to  express  the  view  that  the  exisimco  of  a 
retreating  as  far  as  he  can,  or  disabling  his  !  stale  of  facts  which  ini^iii  render  the  homkidc 
adversary  without  killing  hltn,  if  .It  be  in  his  exrusahle  was  subject  to  the  qualilication 
power.  Secondly.  When  the  attack  upon  him  that  wrongful  action  on  defendant's  part  to- 
is  so  sudden,  fierce  and  violent,  that  a  retreat  wards  Wilson  did  not  occa*^ion  the  attack, 
would  not  diminish,  but  inciease  his  danger,  But  we  are  of  opinion  that  the  language  just 
he  may  instantly  kill  his  adversary  without  re-  quoted  was  open  to  a  different  const  ruction 
treating  at  all.  Thirdly,  When  fn.m  the  and  tended  fatally  to  mislead.  Whether  the 
nature  of  the  attack,there  is  reasonable  ground  ,  right  of  self-defense  is  legitimately  exercised, 
to  believe  that  there  is  a  design  to  destroy  his  depends  upou  the  circumstances  of  the  pur- 
life,  or  commit  any  felony  upon  his  person,    ticular  transaction  and  we  take  it  that  the  pos 


the  killing  of  the  assailant  will  be  excusable 
homicide,  although  it  should  afterwards  ap- 
pear that  no  felony  was    intended."     Self- 
rid^e's  Trial,  p.  160. 
The  learned  judge  in  his  charge  in  the  present 


session  of  a  conscience  void  of  offense  toward 
God  and  men  is  not  an  indispensabl(4  piereq- 
uisite  to  justiflcation  of  action  in  the  fu<-e  of 
imminent  and  deadly  peril,  nor  does  the  in- 
trinsic rightfulness  of  the  occupation  or  situs- 


6221  case,  referring  *to  the  law  as  thus  de-   tion  of  a  party,  having  in  itself  no  bearing 
clared,  said:    "  Now,  what  is  the  flrst  proposi- 1  upon  or  connection  with  an  assault,  impose  a 
tion?   Before  I  read  it  I  say  to  you  it  coniem-   limitation  on  the  right  to  repel  it. 
plates  a  state  of  actual  danger,  real  danger,  in  i     This  Cherokee,    when    riding   across   the 
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country,  was  entitled  to  protect  his  life,  ol 
thniipb  lie  may  have  forfeited  a  bail  bond  and 
been  seekinq;  to  avoid  arrest  on  that  accoutit, 
of  which  there  was  some  slight  evidence  inci 
dentally  given.  But  if  such  were  the  fact, 
he  could  not  be  considered  as  doing  exactly 
what  he  had  a  right  to  do,  or  as  having  an 
especially  pure  heart  and  clean  hands.  ^In  a 
8ii!>sc(iuent  part  of    the  charge  the  learned 


It  is  true  llirjt  in  the  Fctlernl  courts  the  rule 
that  obtniiis  is  sinnlMr  to  thnt  in  the  Endisti 
courts,  and  the  incsidini:  ju<lge  may.  if  in  his 
discretion  he  think  proinT,  sum  up  the  facts  to 
*the  jury:  and  if  no  rule  of  law  is  incor  [IJU.'j 
rcctly  Jifatod,  nnd  the  matlers  of  facts  are  ulli- 
matJlv  submitted  to  the  determinatiou  of  the 
jury,  It  has  been  held  that  an  expression  of  opin- 
ion upon  the  facts  is  not  reviewable  on  tTior. 
n'^cker  V.  Wheeler,  127  t^.  S.  {S5,  OU   [:J2:1()*J. 


judije  said,  referring  to  the  defendant:  **  lie 

was  a  fui-itive  from  justice  if  he  had  jumped    10.")];  Lorejoyv.  Ufityl  States,  128  U.S.  171, 

the  bond  he   h%d  in  this  court,  as  they  s:iy;    17:5  [8*2:389,  :J90].      Bui  he  sh.mld  tr.ke  rare 


it  lie  had  forfeited  his  bond,  an«l  was  up  in 
that  coiinlr}'  hiding  out  from  his  usual  place 
r{  abode  to  avoid  arrest. he  wjis  Ih'n  a  fugitive 
from  justice,  and  you  have  a  riglit  to  take  that 


to  sep»irnte  the  law  from  the  fads  and  to  le:»ve 
the  latter  in  une(|i!ivoe;d  terms  to  the  ju  !g- 
ment  of  the  jury  as  their  true  and  pecu'iir 
province.  M* hiuahnn  v.  Uuircrfil  Ihh,  i'o. 
T!Oiid!fion  into  coiisifieialion;  and  in  passim:  i?6  U.  S.  1  Pet.  170.  182  [7:98.  104).  /\s  the 
iil»on  the  question  as  to  what  was  the  probable  jurors  are  the  triers  of  fa«ls,  expressions  of 
action  of  these  parlits  at  tint  lime,  as  ;o  whnt  opinion  by  t!»e  roirt  should  be  so  truMrd«'«l  as 
would  be  the  rights  of  th.-  ofiicer  and  of  ihis   to  leave  the  jurv  free  in  the  exercise  of  th(  ir 


defendant,  you  have  a  ri::ht  to  see  tiiis  trans- 
action in  the  condition  that  surroiinded  ir,  and 
as  it  was  characterizr^<l  by  the  position  of  ihe 
parties  towards  it.  You  have  a  right  to  lr,'»k 
3r  thnt  condition,  and  see  if  he  was  p\]KClini: 
•v'-Vi' ors  to  pursue  hi?n,  if  l»f»  wa<  biding  away 
<»--!•  I  from  them,  ''lir  was  iht'ii  a  fugitive  from 
lii.^iice,  and  if  tint  w.;"-  irui-  it  is  a  fact  thai 
lM€»ornc«  p.  riineiii  foi  yoji  tot:ik<i  ito  eo:isI  ler- 
HM'Ti.  and  the  <|«i  .:lio;»  wImIIhi  be  hid  ifu- 
"Tvi!  Ir  ijrnuiHl  fr«>!n  \vba!  ti!ii"'»in'<l  lo  know 
'l»;it  Fl(»vd  \>  ilson  WJIS  5iM  oibcir  and  wis 
.-••  iiiiiir  to  »rn>t  him."  'J'hi>  w;is  duly  ex- 
.'f ;.:(«!  to,  but,  Msv^rt  from  i1m  <xriptlon,  and 
t"  •ini'nvr  that  the  cii.'n:.^'rinct'  lliat  he  Uiav 
h    .«•   aniirip.itt  d    :nrct    for   tlie   nason   suir 


.'-:-d  tui  ii'.'i  lo  ^liow  tli;i  be  knew  or  Ik* 
!i''!dtlinl  su  ii  \\:i!s  tbi'  !m's>»ion  of  \ViK«»n, 
•I  .V,  r  m!n»nts  put  it  beyond  ques'ion  iliat 
:!••  (ii  bi.dai.t  was  tiol  doing  what  he  had  a 
f'liiil  lo  do,  an  1  If  tiie  jury  untlirviood  !h>il 
[\u'  ^ :•  »pi' (<f  what  l.ul  prcvif  uvly  been  S:iid 
•  Miljr ie'<l  tlie  rigbiru!n<s<  «if  bis  conduct  gen 
•I  ilv.  r.«t'ur  iliJ.i]  bis  c«>nduct  in  re>|X'cl  of 
til"  Imnn  »li.-.te  tian^irtlon,  they  could  not  but 
l,..v«'  lirrD  n  a'«  f  iaily  intbji  nerd  i«»  Idspn-iutlir-c. 

In  S.  !'ri«ij<\  case,  the  (l»  l\  iitlant  was  walk 
J'  J  \\\\  Siatt  '•ii'  «l  in  Ho'-ion  on  an  errand  to 
1  .'•  bitik.  ami  undoubi'dly  was  in  the  lawful 
]'Ur-iiii  {»f  liis  bii<iniS'*  wlien  be  was  attarkcd. 
.'?:d  it  was  in  r<  fcK  nee  lo  that  fact  that  the 
t  t  prof  o-ition  in  the  charge  in  that  case  was 
laid  <lown  :  but  here  the  |aili«Milar  words 
V. ric  in.i(i]i'icaM".  a«al  their  use  ralculated  to 
<,r<:itc  an  erroiuous  impies>-i<.n. 

rhc  nuitive  of  the  accused  in  being  where 
ii  was  had  nothing  to  do  wiih  the  ques'ion  of 
lis  rliilit  of  self  deten.sp  ID  itself,  and  the  un 
lawfulm  ss  of  his  previous  conduct  formed  in 
its:lf  no  ehMui'Lt  in  the  solution  of  that  ques- 
tion, but  was  lo  be  corisitlered  oidy  in  so  far 
as  it  threw  \\\z\\\  on  his  belief  that  his  arrest 
was  sought  by  the  otlircr. 

NVe  are  not  iii'^eiisible  to  the  consideration 
that  the  learned  judge  probably  did  not  intend 
that  his  words  shouli  bear  so  sweeping  a  sig- 
nitication,  but  they  were  used  more  than  once, 
and  were  not  withdrawn  or  so  qualitled  that 
It  can  be  fairly  held  that  they  were  not  sub- 
filantially  prejudicial. 

4.  We  arc  compelled  to  add  some  further 
ol3servatioDS  in  relation  to  the  charge  before 
us. 

l^S  r.  »•  U.  S.BooK  3S. 


own  jud Laments.  They  should  l»e  made  dis- 
tinetlv  lo  understand  thai  llie  instrudini  is 
not  ffivcn  as  to  a  point  of  law  by  which  (hey 
an*  to  be  2:overunJ,  but  as  a  m;  re  opinion  as 
to  the  far  »s  to  w!)i«h  ihcy  should  give  no  more 
w<i!rhl  I  hail  it  was  cntiilt-d  to.  Tra^'f  v. 
S'r  )rt,r,wt.  :{.•)  r.  S.  10  Pet.  .^0.  UO  [9:3:1;.  :*r»!)]; 
f:„oo's  V.  ^'^^.v.  ::^  V.  S.  14  Pet.  3*22  llO:4;«ij. 
The  same  rul«'  p  «\ails  in  tiie  courts  «»t'  many 
of  ll.M*  st  ites.  and  in  the  charire  in  Com.  v. 
S  Ini'tfr/r.  relirr^d  lo  bv  the  couit  bdnA-,  ilic-je 
views  were  «*xi^resHed  uiion  thesubiett:  *  As 
to  the  cvi('.cnre.  T  have  no  iniention  to  guide 
or  itilerfeic  with  its  Jus!  and  natur.d  optiatiui 
upon  y.Mir  minis  j  bold  It  the  privilei'c  of 
the  jury  to  a'<«'ilain  the  facts,  nuil  lliai  of  tbc 
<'ourl  to  declare  tlie  law,  to  be  distinct  and  in- 
dependent. ^>!iould  I  iiiieifj  r»',  with  mv  o;>iM 
i«in,  with  the  lestitiu.ny  in  ori'er  to  in!lui;fr» 
vour  minds  lo  incline  either   uav.    I   shoi-itl 

ft  • 

certainly  sfep  out  of  the  province  of  Ihe  ju  ^.re 
into  that  of  an  advocate  All  that  I  can  ^  e 
necessary  and  proper  for  n»e  lo  «io  in  lli's  part 
of  the  cate^e.  is  to  <'all  your  attention  lo  tiie 
p(»inle  or  facts  on  which  the  cau.-e  ma\  tuiu, 
stale  the  prominent  iestimou>  iu  the  ca  c  w'eiili 
ujay  tend  to  esiabli^h  or  di.sprove  lhe>e  points, 
uive  you  some  lules  by  which  you  are  to 
wei^li  the  leslim-'uv,  if  a  contraiietv  slM)uld 
have  oc(  uric  i,  and  h  ave  vou  lo  form  a  d«  «is- 
ion  according  t<i  xourlx'^i  jic!gmer»t,  wiili  ut 
giving  you  lo  undnsf  ;nd  if  it  can  be  avoi  Id, 
what  my  own  opinion  of  the  sul»je<  t  i« 
Where  the  inquiry  is  merely  into  inatbjs  (»f 
fact,  or  where  the  facis  an<i  law  ca'.i  be<-K  '.r  y 
discriminated.  I  should  alwa\s  wish  ibe  njiv 
to  leave  the  stand  without  iK-inir  able  to  a^'i-r- 
tain  what  the  *opini(m  of  the  court  a^  to  (<»l2t; 
tho«e  fads  mav  be.  that  their  minds  mav  be  hft 
entirely  unprejudiced  to  weigh  the  leslimony 
and  settle  the  merits  of  the  case." 

So  the  supreme  court  of  Pennsylva^iia  says: 
"When  there  is  suftlcient  eviiJ«n<e  vqxin  a 
given  point  lo  ko  to  the  jtiry,  it  is  Ihe  duty  of 
the  judge  to  submit  it  calmly  nnd  im])arliallv. 
And  if  the  expression  of  an  opinion  upon  su'h 
evidence  becomes  a  matter  of  duty  imder  the 
circumstances  of  the  particular  case,  g"  at 
care  should  be  exercised  that  such  expression 
should  be  so  given  as  not  lo  nuslead,  and  es- 
pecially that  it  should  not  be  one  sided.  The 
evidence,  if  stated  at  all,  shouhl  Ik*  staled  ac- 
curutcly,  as  well  that  which   makes  in  tavor 
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of  a  party  as  that  which  makes  against  him  ;  guilty  of  the  crime  of  murder,  because  if  the 
deductions  and  theories  not  warranted  by  the  law  iss  been  violated  it  is  to  be  vindicated ; 
evidence  should  be  studiously  avoided.  Tbev  you  are  to  stand  bv  the  nation  ;  you  are  to  aaj 
can  hardly  fail  to  mislead  the  jury  and  work  to  all  the  people  that  no  man  can  trample  op- 
injustice.  Burke  v.  Maxwell,  81  Pa.  189,  on  the  law  wickedly,  violently,  and  rutblesa- 
158.  See  also  2  Thomp.  Trials,  §§  2298,  2294,  ly  ;  that  it  must  be  upheld  if  it  has  been  violaV 
and  cases  cited.  ed." 

It  is  obvious  that  under  any  system  of  jury  These  expressions  are  qualified  to  some  ex- 

trials  the  influence  of  the  trial  judge  on  the  tent  by  other  parts  of  the  charge,  which  we 

jury   is   necessarily    and    properly    of   gieat  cannot  give  at  length,  but  we  are  constrained 

weight,  and  that  his  lightest  word  or  intima-  to  express  our  disapprobation  of  this  mode  of 

tioii  is  received  with  deference,  and  may  prove  instructing  and  advising  a  jury, 

controliing.     Uirks  v.  United  States,   150  U.  Whatever  s|x?cial  necessity  for  enforcing  the 

8.  442,  452  [87:1187,  1141].     The  circumstan-  law  in  all  its  «rigor  there  may  be  in  a  [628 

ces  of  this  case  apparently  aroused  the  indig-  particular  quarter  of  the  country,  the  rules  by 

nation  of  the  learned  judge  in  an  uncommon  which  and  the  manner  in  which  the  administra- 

degree,  and  that  indignation  was  expressed  in  tion  of  justice  should  be  conducted  are  the  same 

terms  which  were  not  consistent   with  due  re-  everywhere,  and  argumentative  matter  of  thie 

gard  to  the  right  and  duty  of  the  jury  to  ex-  sort  should  not  be  thrown  into  the  scales  by 

ercise  an  independent  judgment  in  the  prem-  theiudicial  otticer  who  holds  them, 

ises,  or  with  the  circumspection  and  caution  The  judgment  is  reversed  and  the   cause  r^ 

which  should  characterize  iudicial  utterances,  manded  with  a  direction  to  grant  a  new  trial. 

In  addition  to  what  has  already  been  quoted, 

the  following  remarks,  among  others,   were  _^_^ 
made : 

"How  unjust,  how  cruel,  what  a  mockery,  

what  a  sham,  what  a  bloody  crime  it  would  NEW  YORK,  LAKE  ERIE  A  WESTERN 

be  upon  the  part  of  this  government  to  send  a  RAILROAD  COMPANY,  Plff,  in  Err,, 

man  out  into  that  Golgotha  to  officers,  and  v* 

command  them  in  the  solemn  name  of  the  THE  COMMONWEALTH  OP  PENN8YL- 

President  of  the  United  States  to  execute  these  VANIA. 

processes,  and  to  say  to  them,   Men  may  dcf}' 

you  ;  men  may  arm  themselves  and  hold  you  (See  8.  C.  Reporter's  ed.  (08-648.) 

at  bay  ;  they  may  obstruct  your  process ;  they 

may  intimidate  your  execution  of  it ;  they  may  Tax  upon  a  railroad  eompanj/,  wJien  intalid — 

6271  hinder  you  in  making  *lhe  arrest ;  they  stole  lait — Pennsyltania  act — right  qf  com- 

may  delay  you  in  doing  it  by  threats  of  armed  pany^power  to  tax, 

violence  upon  you,  and  yet  I  am  unable  as 

chief  executive  of  thisgovernment  toassure  you  1.    The  state  of  Pennsylvania  cannot  oonstitutlon- 

that  you  have  any  protection  whatever."     '     .  ally  Impose  upon  the  New  York,  Lake  Erie  h 

.     "What  was  this  posse  to  do?    What  was  Western  KaUroad  Company  the  duty— when  pay- 
be  commanded  to  do?    To  go  into  the  Indian  ^^. »°  ^^^  city  of  New  York  theinterert  due  upon 

country  and  hunt  up  Mr.  Starr,   and   say   to  J5"P'  ^"^»'  ^.m^hv ^M^n?f  n?^K^t^"i!f  nl 

vs.»  ii'it  rv»  »  ^»»t«:n    ^«,,   <i.^   ^,wi»«   «/#K«  that  company  held  by  residents.of  that  state -of 

him  that  on  a  certain   day   the   ludge  of  the  deducting  f^m  the  interest  so  paid  the  amount 

Federal  court  at  Fort    Smith  will   want  your  ^^^^^  ^^^  bonds  and  moneyed  capital  in  the 

attendance  at  a  little  trial  down  there  wherein  bauds  of  such  residents. 

you  are  charged  with  horsestealing,   and  you  g.    it  fe  not  enough  to  Justify  the  overthrow,  by 

will  l)e  kind  enough,  sir,  to  put  in  your  attend-  judicial  decision,  of  a  state  law  imposing  taxa- 

anre  on  that  day  ;    and   the  Judge  sends  his  tion,  simply  to  show  that  such  law  operates  un- 

coinpliments  to  you,  Mr.  Starr.     Is  that  his  justly. 

mission?    Is  that  the  message  from  this  court  a.    The 4th  section  of  the  Pennsylvania  act  of  1885. 

that  is  to  be  handed  to  Mr.  Starr  upon  a  silver  jn  its  application  to  the  N.  Y.  L.  B.  &  W.  R.  Ck>.» 

platter  with  all  the   formalities  of  polite  socie-  impairs  the  obligation  of  the  contract  between  It 

ty  ?    Is  that  what  Floj'd  Wilson  was  employed  and  Pennsylvania,  as  disclosed  by  the  acts  of  1841 

or  engHged  to  do?    No.     This  court  did   not  and  1846,  and  by  what  was  done  by  that  company 

have  anything  to  do  with   that  command;  it  upon  the  faith  of  those  acts, 

does  not  go  in  the  name  of  this  court ;  it  goes  4.    Pennsylvania  cannot  withdraw  the  assent  which 

in  the  nauie  of  the  chief  executive  officer,  the  <t  grave,  upon  a  valuable  consideration,  to  the 

President  of  the  United   States.     What  does  construcUon  and  operation  of  the  N.  Y.  L.  R  &  W. 

he  say,  of  course  acting  for  the  people?"    .     .  Not^— As  to  mandamus  to  compel  eitu^  toim,  or 

"  Without  these  officers  what  is  the  use  county  to  leey  tax  to  pay  bonds  or  interest  on  bonds^ 

of  this  court?    It  takes  men  who  are  brave  to  see  note  to  Davenport  v.  United  States.  19:  704. 

uphold  the  law  here.     I  say,  because  of  this,  Tftat  taxation  of  stock  or  shares  in  corporation 

and  because  there  is  no  protection   unless  the  does  not  impair  nblioation  of  contracU:  taxation  of 

law  is  upheld  by  men  of  this  kind,  if  it  be  true  tihares  of  national  hanhsand  other  corporations,  8e« 

that  vou  are  satisfied  of  the  fact  beyond  a  rea-  ^o^ )«  Providence  Bank  ^.  BJ^i^ »  *f?*..u.««.^ 

of  this  kind,  that  he  was  properly  in  the  exe-  "^ZZwhen  an  injunction  to  restrain  the  coUeciUm 

cution  of  the  high   duty  devolving  upon  him,  ^.  ^  ^^^  ^^^  ^  granted,  see  note  to  Dows  v.  CShloa- 

and  while  so  properly  executing  it  by   the  g^^  20:  «5. 

light  of  these  principles  of  the  law  I  have  giv-  J^  ^o  exemption  from  taxation;  whether  aeontrabt 

en  you,  his  life  was  taken  by  this  defendant,  or  not:  not  implied,  see  not  a  to  Tucker  v.  Fervmoo* 

Tour  solemn  duty  would  be  to  say  that  he  is  23:  806. 
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Railroad  within  its  limits,  nor  burden  that  rigrht 
with  oonditlona  not  prescribed  in  the  acta  of  J 841 
and  184A,  except  such  aa  the  state.  In  the  exercise 
of  ita  police  powers  for  purpoeea  of  taxation,  and 
for  other  public  objects,  may  legally  impose  in 
respect  to  business  carried  on  and  property  situ- 
ate within  its  limits. 

ft.  The  power  of  a  state,  even  its  power  of  taxation, 
in  respect  to  property,  is  limited  to  such  as  is 
within  its  jurisdiction. 

[No.  591.1 

Argued  J^av.   10,   1893.     Reargued  Apr,  tS, 
2894.    Decided  May  U,  1894, 

IN  ERROR  to  the  Supreme  Court  of  the 
stale  of  Pennsylvania,  to  review  a  judg- 
mcnl  of  the  Supreme  Court  of  Pennsylvania, 
affirming  a  ]ud|^meDt  of  the  Court  of  Common 
Pleas  of  Dauphm  Co\mty  in  that  state,  against 
the  New  York,  Lake  Erie  &  Western  Railroad 
Company,  a  New  York  corporation,  for  the 
amount  of  certain  taxes  assessed  by  and  alleged 
to  be  due  to  Pennsylvania  for  the  year  1888  in 
respect  to  certain  bonds  and  cvideucts  of  in 
debtedness  issued  by  that  company,  ami  which 
were  ascertained  liv  the  court  to  have  JM-on  hclil 
fln<l  <» vv  III  d  l)y  rcsi  Jenls  of  that  state.  lU  »rnkd, 
aud  en  !!.•<{  rcinanded  for  further  procetding. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £.  J.  Phelps  and  M.  E.  Olm- 
sted, for  plaintiff  in  error: 

Where  a  cause  is  submitted  to  the  decision 
of  the  court  below  without  a  Jury,  under  the 
act  of  April  22,  1874,  the  findmgs  of  fact  un- 
der such  a  submission  are  no  more  reviewable 
by  the  supreme  court  than  is  the  verdict  of  a 

Jury. 

Com.  V.  Westinghouse  Electric  d  Mfg.  Co, 
151  Pa.  265;  Jamison  v.  Collins,  83  Pa.  859; 
Lee  V.  Ket/s,  88  Pa.  175;  Brown  ▼.  Dempsei/,  95 
Pa.  243;  Com.  v.  Lehigh  VaUey  R.  Co.  104  Pa. 
89;  Bradlee  v.  Whitney,  108  Pa.  302;  Southern 
Maryland  R.  Co.  v.  Moyer,  125  Pa.  608;  Com. 
T.  Hulings,  129  Pa.  317. 

Pennsylvania  has  no  authority  to  tax  bonds, 
in  the  hands  of  non  resident  owners,  even 
though  issued  by  her  own  corporations. 

(It rein nd,  P.  dt  A.  R.  Co.  v.  Pennsylvania, 
{*Hate  Tar  on  Foreign-Held  Bonds")  b2  U.  8. 
15  Wall.  800  (21:  179). 

It  is  not  within  the  constitutional  authority 
of  the  state  of  Pennsylvania  to  impose  upon  a 
corporation  of  the  state  of  New  York,  or  upon 
it}<  treasurer  being  a  resident  of  the  state  of  New 
Y'ork,  the  duty  of  assessing  in  the  state  of  New 
Y'ork  a  tax  upon  bonds  and  mortgages  issued 
and  sold  in  the  state  of  New  York  upon  the 
payment  of  interest  made  in  the  city  of  New 
York,  n^r  to  hold  the  said  company  or  its 
treasurer  I'esponsible  for  failure  so  to  assess  and 
deduct  the  same  from  interest  paid  upon  said 
bonds  and  mortgages  in  the  city  and  state  of 
New  York. 

Iforthern  Cent.  R.  Co.  v.  Jackson,  74  U.  8. 
7  Wall.  262  (19:88);  St.  Louis  v.  Wiggins  Ferry 
Co.  78  U.  S.  11  Wall.  428  (20:  192);  Minot  v. 
Philadelphia,  W.  db  B.  R.  Co.  {** Delaware  R 
Taif')  85  U.S.  18  Wall.  206  (21:  888);  Ogden  v. 
Saunders,  25  U.  8.  12  Wheat.  218  (6:  606); 
Baldwins.  Hale,  68  U.  8.  1  Wall.  223  (17: 531). 

The  domicil  of  a  corporation  is  in  the  state 
of  its  creation  and  it  cannot  migrate  therefrom. 

Bank  of  Augusta  v.  Earle,  88  U.  8.  18  Pet 
519  (10:  274). 
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The  act  of  June  30,  1885,  impairs  the  obliga- 
tion of  the  contract  contained  in  the  legisla- 
tion of  the  state  of  Pennsylvania,  in  pursuance 
of  which  the  railroad  of  said  company  was 
constructed  through  a  portion  of  said  state,  and 
is  therefore  void  because  in  conflict  with  sec- 
tion 10  of  article  1  of  the  Constitution  of  the 
United  States. 

Com.  V.  Erie  d  W.  Transp.  Co.  107  Pa.  112. 

The  act  of  June  80, 1885.  is  unconstitutional 
and  void  because  in  conflict  with  that  provi- 
sion of  the  Constitution  of  the  United  States 
which  confers  upon  Congress  the  power  "to 
regulate  commerce  with  foreign  nations  and 
among  the  several  states." 

Norfidk  d*  W.  R.  Co.  v.  Pennsylrania,  136  U. 
8.  114  (34:  394),  8  Inters.  Com.  Rep.  178;  .1/b- 
Call  V.  California,  136  U.  8.  104  (84:  391). 
8  Inters.  Com.  Rep.  181;  Leloup  ▼.  Mobile,  1*27 
U.  8.  640  (82:  811),  2  Inters.  Com.  Rep.  1:^4; 
Pickard  v.  Pullman  StutUern  Car  Co.  117  U. 
8.  34  (29:  785);  Pennsylvania  v.  Glouccxt  r 
Ferry  Co.  114  U.  8.  196  (29:  158),  1  Inters. 
Com.  Rep.  382;  Philadelphia  db  S.  M.  SS.  Co. 
V.  Vinnsylvania,  122  U.  8.  326  (30:  1200),  1 
Inters. Com.  Rep.  308:  f  a r/7<>  v.  Stccens,  121  U. 
8.  230(30:  888).  1  Inters.  Com.  Rep.  51;  West- 
ern U.  Teleg.  Co.  v.  Pennsylrania,  128  U.  8. 
39(82:345;,  2  Inters.  Com.  Rep.  241:  Phila- 
delphia d  R.  R.  Co.  V.  Pennst/lvaniai*'7Vie 
State  Freight  7ax")  82  U.  8.  15  Wall.  233 
(21: 146);  HallY.  DeCuir,  95 U.  8.  485  (24: 547); 
Pacific  Exp.  Co.  v.  Seibert,  142  U.  S.  339 
(35:  1035),  3  Inters.  Com.  Rep.  810;  Wafjash, 
St.  L.  d  P.  R.  Co.  T.  Illinois,  118  U.  S.  557 
(30:  244),  1  Inters.  Com.  Rep.  31;  Coe  v.  Errol, 
116  U.  S.  517  (29: 715). 

The  act  of  June  30,  18«5,  is  in  conflict  with 
section  10  of  article  1  of  the  Constitution  of 
the  United  States  because,  if  valid,  it  would 
impair  the  charter  contract  between  the  com- 
pany and  the  state  in  pursuance  of  whicii  i's 
bonds  and  mortgages  were  issued,  and  also  the 
contract  between  the  company  and  the  holders 
of  its  bonds. 

United  States  v.  Quincy,  71  U.  8.  4  Wall. 
585  (18:  403);  CUreland.  P.  d  A.  R.  Co.  v. 
Pennsylvania,  {** State  Tax  on  Foreign  Ikld 
Bonds'')  82  U.  8. 15  Wall.  300  (21: 179). 

The  requirement  that  the  company  sii:ill  de- 
duct from  the  amount  due  upon  a  coupon 
owned  or  presented  by  one  person  the  ta.\  due 
upon  the  bond  from  which  said  coupon  has 
been  detached,  said  bond  belonging  to  a  differ- 
ent person,  impairs  the  obligation  between  the 
company  and  the  owner  of  the  coupon. 

Clark  V.  Iowa  City,  87  U.  8.  20  Wall.  5S3 
(22:  427);  Beaver  County  v.  Armstrong,  44  Pa. 
63;  Ilartman  v.  Qreenhow,  102  U.  8.  672 
(26:  271):  BelVs  Gap  R.  Co.  v.  Penn*yltfinia, 
134  U.  8.  282  (83:  892);  Jenninos  v.  Coal  Ridge 
Imp.  d  a  Co.  147  U.  S.  147  (37:  116). 

Messrs.  W.  U.  Hensel,  Atty.  Gen.  of  Penn- 
sylvania.  and  James  A.  Siranahan,  for  defen- 
dant in  error: 

The  fourth  section  of  the  Act  of  June  80, 
1885,  imposing  this  condition  upon  the  defen- 
dant company,  is  a  reasonable  one,  and  it  ap- 
plies to  foreign  corporations  doing  business  ia 
this  state  as  well  as  to  domestic  corporations. 
For  the  purposes  of  taxation,  the  relation  Qf  a 
foreign  corporation  doing  busineas  in  the  stale 
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of  PennsyWaDia  is  that  of  a  quoH  domestic 
rorporatioo  and  not  foreign,  and  ibis  company 
Invini?  complied  with  tbe  act  of  assembly  to 
.l«»  business  in  this  state,  is  subject  to  the  jur- 
ituliriion  of  Pennsylvania  for  purposes  of 
taxation  and  ludioial  prooetHlings. 

This  act  of  assembly  applies  to  all  corpora- 
lioriK,  doiiieslic  or  foreign,  and  asks  them  only 
to  retain  the  tax  from  such  as  they  can  ascer- 
i.iiii  to  be  residents  of  tbe  state.  This  is  surely 
a  rensf>nable  requirement  and  this  corporation 
should  yield  obetiience  to  it  in  common  with 
ul!  others. 

rcnhnyicania  v.  BelVs  Oap  R,  Co.  134  U.  8 
2:V.i  .:J;J:  895). 

'I'bis  company  is  not  in  all  resitei  U  a  foreign 
rorporation.  It  has  no  right  to  do  business  in 
th<"  -lute  without  pernii«<si()n.  It  gets  this  per- 
nii^>ion  by  statutory  authority,  auJ  therefore 
it  coiiie.<«  under  the  laws  of  the  state,  is  amen- 
able to  them,  and  should  consent  lo  their  rea- 
sor.Jible  riHjuiremenis. 

W<x)d.  JUilwiiv  Law,  27.28:  Eri/'  R.  Co,  ▼. 
P^tui*(dcafiia,b''<V.  S.  21  Wall  492  i22:  59r)>: 
J'.i  f'  V  Virfjinii.  7o  U.  S.  8  Wall.  108 1 19:  :i'>T.: 
/*'-'l'ji.'p\.>  Fire  .Uho.  v.  SeirYork\  119  U.S. 

»  '3n:;U'J;.  2  Hare,  Am.  Const,  l^w,  600. 
667. 

J'iiis  comimny  bavin'.;  voluntarily  obtained 
a  riL'htto  do  business  in  the  state  ot  Peuusyl- 
\nni!i.  and  actually  doing  the  same  to  a  vt'ry 
lar;:**  an:ount,  places  it>elf  under  the  revenue 
hws  of  the  coMHUoti wealth  of  I*eun>vlvania, 
;i:.d  it  should  bear  its  proportionate  share  of  tlie 
I'Urdcn^  imposed  upon  it  in  common  with  all 
•  iier  0  >r^)orations  domestic  or  foreign  within 
ijie  iiate. 

Mr.  JfiHtire  Harlan  delivered  the  opiidon 
of  Ihr  court: 

Tiiis  writ  of  error  brings  up  for  review  a 
;M<l^iiH':il  of  the  supreme  court  of  INnnsylva- 
nin,  :il1irming  a  ju:tginent  of  the  court  of  com- 
n^oii  piras  ot'  Dauphin  couuiy  in  that  state, 
•iin.n-i  liie  New  Vork.  Lake  J>ie  &  Wes'ero 
liuiltoud  Company,  a  New  York  corporation. 
f.»r  the  anmunt  of  certain  taxes  n'^scssed  by  and 
alle;;«-d  t'>  l>e  due  to  Tennsylvania  for  tbe  y<'tir 
1^"*^  ill  respect  to  certain  Itonds  and  eviiienccs 
of  indcb'eiiness  issued  by  that  company,  and 
Avhich  were  asccrtaiiietl  by  the  court  to  have 
b"en   held  and   owii'd   by   residents  of  that 

I  he  judgment  of  the  court  of  common  pleas 
va^  Htiinued  upon  tlio  authority  of  (^j/n.  v. 
.w.r  JW/:,  /..  fC.  <&  W.  II  (Jo.  1'29  Pu.  4fi:j, 
kill  Coin.  v.  Lehiffli  Valhy  R.  Co.  129  Pa.  429. 

Tiie  state  based  its  claim  against  the  railroad 
oonipaiiv  u|X)u  a  statute  enacted  on  the30lhday 
OCJO  |of  .1  une,  1885.  'I'he  *conipauy  insisted  that 
that  .statute,  if  applied  to  it  in  respect  to  taxes 
due  and  payable  in  Pennsylvania  by  resi«lents 
ot'tliat  siau*.  was  repugnant  to  the  Constitution 
of  the  Utiited  States. 

The  rehiiions  existing  between  the  plaintiff 
in  error,  as  the  successor  of  the  New  Yurk  & 
Krie  liuilioHd  Company,  and  the  common- 
wtalth  of  Pennsylvania,  at  the  time  of  the 
passage  of  the  statute  of  18S5,  are  shown  by 
jegislative  enactments  to  which  some  reference 
should  be  made. 

From  the  preamble  of  a  statute  approved 
February  16,  1841,  it  aitptrars  to  have  been 
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represented  to  the  general  assembly  of  Penn- 
sylvania that  the  New  York  <&  Erie  Railroad 
Company,  having  authority  to  construct  a  rail 
Foad  from  the  city  of  New  York  to  Lake  Erie 
through  the  southern  tier  of  counties  in  the 
state  of  New  York,  was  hindered  in  building 
its  road  through  Broome  county  bordering  oq 
Pennsylvania  by  a  mountain  of  such  mag- 
nitude as  to  require  tunneling  or  to  be  sur- 
mounted by  stationary  power  at  immense  ex- 
pense, and  that  a  level  and  easy  route  could  be 
established  if  the  proposed  road  followed  the 
valley  of  the  Susquehanna  river  in  Pennsylva- 
nia, a  distance  of  about  fifteen  miles,  and  near 
to  Broome  county,  New  York.  In  conse- 
quenct;  of  these  representations,  and  to  main- 
tain '*amity  between  adjoining  states  in  resi)ect 
to  their  internal  improvement  o|)erations."  it 
was  provided  that  the  railroad  company  '*shall 
have  full  power  to  extend  their  road  through 
such  portion  of  the  county  of  Susquehanna  as 
in  the  proper  construction  of  their  road  they 
may  find  it  necessary."  This  statute  contained 
numerous  provisions  for  the  protection  of  both 
the  railroad  coni|)any  as  well  as  the  public,  one 
of  which  provided  that,  if  any  buihlin^s.  fences, 
limber  or  other  property,  situatetl  in  Susque- 
hanna county,  should  U;  destroyed  by  tire  «>c- 
casioncd  by  sparks  fulling  from  lo-omoiive 
eniriues  upon  the  ro.id,  the  company  siiouM  Ihs 
liable  to  make  full  coi:ip -nsatiou  for  all  dam- 
a!;«'s  su^ian)e<l  in  consetpicnee  of  su^di  lire, 
>^  11, — a  liability  which,  acconlini;  l(tilic  stale* 
men  I  of  counsef,  Penusvlvania  does  not  iiii|Mise 
U|)on  its  own  corporations.  As  the»^  pnivi:»- 
ions  do  not  afTect  tlie  (Miiiicular  qne<»ions  uo»¥ 
lielore  u.**.  they  Ufetl  not  Ix*  here  *»«t  out. 

By  an  act  of  the  t'eneiul  assembly  of  IVnn^yl 
vania,  approvc<l  March  »*2(;th.  IbitJ,  and  [li^  I 
.-uppleinentary  to  that  of  1811.  au>h*»rily  was 
given  the  New  York  &;  Krie  ibdlroa<l  Coiup my 
to  construct  its  road  through  a  |K)rt.ion  of  Sua 
quehannannd  Pikeeouniics.  That  act,  anionic 
other  thinirs,  refjuired  the  company  lo  so  re.nu- 
late  its  tolls  that  the  chargi*  on  antliracite  cod 
should  notexcce<l  one  ami  one  half  cents  {mt 
ton  per  mile,  si  8.  It  also  niadi-  it  the  dwy 
of  the  president  and  manai;ersof  tlieoom|»any, 
as  soon  as  its  railioa  I  w.is  completed  through 
Suo(iuehatma  and  Pike  counties,  to  prepare  a 
full  and  accurate  account  of  the  C'Sts  of  that 
portion  of  the  road  wiihin  Penusvlvania  and 
communitate  the  same  to  the  auditor  general 
of  the  commonwealth;  and  after  the  road  was 
completed  and  in  operation  to  Dunkirk,  or  be- 
came connected  at  the  western  end  with  any 
other  improvement  extending  to  Lake  Erie, 
the  company  should  i>ay  into  the  treasury  of 
this  state,  annually,  in  the  month  of  January, 
ten  thousand  dollars— any  neglect  or  refusal  to 
make  such  payment  lo  work  a  forfeiture  of 
the  rights  and  privileires  granted  by  the  act 
§5. 

That  act  also  provided  that  the  stock  of  the 
company  to  an  amount  equal  to  the  costs  of 
the  construction  of  that  part  of  its  road  situate<1 
in  Pennsylvania  should  be  subject  to  taxation 
by  that  state,  in  the  s^ime  manner,  at  tbe  same 
rale  as  other  similar  property  ;  and  the  com- 
pany should  pay  into  the  treasury  of  the  com- 
monwealth any  tax  to  which  that  prop«ulioa 
of  stock  was  liable,  and  make,  annually,  a 
statement  to  the  legislature,  under  oath,  of  its 
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afTnirs  and  of  the  biisinrss  dnne  on  said  road 
during  the  previous  yeai — .>uch  siatMneot  to 
contain  a  full  and  accurn'e  acconnl  of  the 
number  of  passengers,  amount  and  weight  of 
produce,  nuTchandise,  lumber.  <onl,  and  min- 
erals trarisporicd  on  its  said  road,  east  of  Dun 
kirk  and  west  of  Piermont.     ii  6. 

Under  the  authority  of  these  statutes  the 
railroad  compiny  constructed,  and  has  ever 
since  maintained  its  road  tinonah  purls  of 
Pennsylvania.  Of  the  company's  roail,  ex- 
teiidinir  from  Jersey  Tily  to  bimkirk  and 
BulTnlo,  a  distance  of  446  miles,  al  oul42  miles 
are  within  the  counties  of  Pike  and  Susque- 
hanna. 

0<{2]  *The  taxes  in  question  were  imposed  un- 
der the  above  statute  of  18»^5,  w  Lich  afS('S<.ed  an 
animal  tax  of  three  mills  on  the  dollar  for 
slate  purposes,  on  all  mortirjiires,  money  ow- 
ing by  8(»lveul  debtors,  whether  by  promis- 
sory n(»tc,  or  penal  or  sini'lo  bill,  bond,  or  jiidg- 
nient,  alsonn  all  articles  of  aiinenicnt  and  ac- 
counts beating  interest,  owned  or  |.nsseu.sed  by 
any  person  or  piisons  what^^ccvcr  (rxcept 
notes  or  hills  for  work  or  labcir  done,  nntl  obli- 
pnfions  given  to  banks  for  money  loaned  and 
bank  notes»  on  all  public  loans  or  sjocks'exrepl 
tho'ic  issued  by  Pennsylvania  or  the  United 
Stall's)  on  allmoneys  lo-.ned  or  investe<l  in 
any  other  slate,  and  on  all  <ilher  nionryed  cap 
ital  in  the  hands  of  individual  citizens  of 
Penns\lvani.'i — the  property  and  interests  so 
tJixeil  being  exempted  from  all  taxation,  ex- 
cept for  state  purposes,  and  the  act  not  to  ap- 
plv  to  buihiing  and  loan  associations.  Pub. 
La  us.  19:5.  ^  1. 

Hv  the  4th  section  of  the  act  it  was  provid- 
ed tiiat  •'hereafter  it  shall  be  the  duty  of  the 
treasurer  of  each  private  cnrperjitiorj,  in'orpo- 
rated  by  or  under  the  laws  of  this  common- 
wealth, or  ihc  laws  of  any  other  state,  or  of 
llie  United  States,  and  doing  business  in  this 
conmionwealth,  upon  the  payment  of  any  in- 
terest on  any  scrip,  bond,  or  certificate  of  in- 
debtedness,'issued  by  said  corporation  to  resi- 
dents of  this  commonwealth,  and  held  by 
them,  to  assess  the  tax  imposed  and  provMed 
for  state  purposes  upon  the  nominal  value  of 
each  and  every  said  ( vj  iencc  of  debt,  and  to 
ri'port  on  oath,  annu.il  y  on  the  first  Monday 
in  November  to  the  aiiuiior  general  the  amount 
of  indebtedness  of  the  cor|)oraiiou  ov%iie<l  by 
residents  of  this  commonwealth,  asrearlvas 
the  same  can  be  ascertained  ;  and  it  shall  be 
his  fnrilier  d«ity  to  deduct  three  nn'll.-^on  every 
dollar  of  the  interest  paid  as  aforesaid,  and  re- 
turn the  same  into  the  stato  treasury  wiiUn 
fifteen  days  after  the  thirty-first  day  of  De- 
cemlKT  in  each  year ;  and  his  compensation 
for  his  services  shall  be  the  same  that  city  and 
borough  treasurers  receive  for  similar  services: 
and  for  every  failure  to  assess  and  pay  saul 
tax  and  make  report  as  aforesaid  the  auditor- 
general  shall  add  ten  per  centum  as  a  penalty 
to  the  amount  of  the  tax;  in  payment  of  said  tax 
OJ-53]by*a  corporation  the  bonds. certificates  or 
other  evidences  of  indebtedness  issued  by  it 
shall  be  exempt  from  all  other  taxation  in  the 
bands  of  the  holders  of  the  same." 

In  November,  J  888,  the  treasurer  of  the  rail- 
road company  made  the  following  report  un- 
der oath  to  the  auditor  general  of  Pennsyl- 
vania:* 


*'In  accordance  with  the  provisions  of  the 
4th  s».t!ion  of  the  act  of  June  30.  Ibv.i,  and 
the  requirements  of  your  depart m^n*.  as  treas- 
urer of  the  New  York,  Lake  Erie  t\:  W(  viero 
Railroad  Company  I  make  the  followinir  re- 
port of  the  infiebledn(^s  of  said  company  lor  the 
year  ending  first  Monciay  of  November,  I8;36: 

^'Nominal  vahie  of  all  scrip,  bonds, 
and  evidences  of  indebU'dness $78,573,485  JO 


"Nominal  value  of  all  serlp.  bonds, 
and  evidences  of  jml^hUMiness 
known  to  lie  owned  by  residents 
of  Pennsykania None. 

**Nomliial  \nlue  of  hII  scrip,  bonds, 
and  evldfuci^  of  in«iel>tedne8S 
none  of  wliicli  are  known  to  be 
owned  by  rvAiilenls  of  Pennsyl- 
vania  $78,573  455  MT' 

This  report  was  accompanied  by  a  commu- 
nication from  the  treasurer  of  the  railro.id 
company,  slating  lliat  it  was  made  in  <iefer- 
ence  to  the  wislies  of  the  auditor  geniral  bat 
under  protest  and  not  in  admission  of  any  au- 
thoritv  contained  in  the  4th  section  of  tiie  ac( 
of  lH>i'y 

In  lNl)0  the  conunon  wealth,  by  its  attorney 
general,  proceeded  agam.st  the  raihoad  com- 
pany in  the  court  of  common  pleas  of  Dauphin 
count}'  to  recoviT  ihe  amount  claime  I  tmm  it 
under  section  four  of  the  act  of  li<8.>  for  the 
year  endin;:  (irst  Monday  of  November,  ^Hi^ 
for  taxes  un  its  scnp,  bonds,  and  ceriitieatcs  of 
indebtedness  held  by  residents  of  Pennsyl- 
vania. The  amount  80  claimed  was  $','yi.- 
400.86  with  12  per  centum  interest  frr)ui  00 
days  after  the  settlement  cf  the  tax  account 
by  the  auditor  jr^neral.  Tlifit  offlcer  settled  ;he 
account  upon  tile  basis  that  therailroadcoinfiany 
was  subjeet  *to  taxes  in  Pennsylvania  [(>•(! 
on  the  nominal  value  of  all  the  scrip,  l)ond.s, 
and  certificates  of  indebtedness  issued  by  the 
company,  and  then  outstanding,  to  wit,  ^78,- 
573,4><5.10.  Having  no  information  whatever 
as  to  ownership,  the  auditor  general  arbitrari- 
ly a.«sumed  in  the  settlement  that  all  the  com- 
pany's outstanding  scrip,  bonds,  and  certifi- 
cates of  indeV/tedness  were  owned  by  residents 
of  Pennsylvania. 

A  trialby  jury  was  disix'iised  with  by  the 
parlies,  and  the  case  was  lieard  by  the  court. 
From  the  evidence  in  the  cause  the  court 
found  the  following  facts  : 

**1.  Defendant  is  a  corporation  chartered 
by  the  state  of  New  York,  ami  having  its 
principal  ofiice  and  phoe  of  business  in  the 
city  of  Nevv  York.  It  has  and  exeicises  the 
right  of  way,  under  a  special  act  of  the  legis- 
lature of  the  state  of  Pennsylvania,  to  run  its 
railroad  for  somewhat  more  than  thirty  miles 
through  the  state  of  Pennsylvania,  for  which 
it  pays  annually  to  the  state  the  sura  of  ten 
thousand  dollars.  2.  The  settlement  appealed 
from  is  based  upon  a  report  made  by  the 
treasurer  of  defendant  to  the  auditor  general 
of  Pennsylvania  for  the  year  18H8,  which  con* 
tains  a  detailed  statement  of  the  several  issues 
of  bonds,  scrip,  and  certificates  of  indebted- 
ness by  defendant  and  the  corporation  whose 
successor  it  is,  amounting  in  all  to  $78,578,- 
485.10.  in  which  it  is  stated  that  none  of  the 
indebte<iness  is  known  to  be  owned  bv  resi- 
dents of  Pennsylvania,  and  that  it  is  believed 
by  officers  of  the  compeoy  tbat  Desrly  all  it 
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owned    by    noD-residcnts   of    Pennsjlvaoia. 
8.  In  the  settlement  appealed  from  defendant 
la  charged  with  tax  upon  the  nomtoal  value 
of  all  scrip,  bonds,  and  certificates  of  indebted- 
ness issued  by  it,  and  the  corporation  whose 
successor  it  is.  and  owiog  by  it,  amounting  to 
the  sum  of  $78,573,485.10,  as  sUted  in  said 
report.    4.    All  the  evidences  of  indebtedness 
owing  by  defendant  were  created  and  issued 
under  authority  granted  by  the  legislature  of 
the  state  of  New  York,  and  were  issued,  sold, 
and  delivered  in  the  city  of  New  York,  in 
said  state,  or  in  London.  England,  and  the  in- 
terest accruing  from  time  to  lime  thereon  is 
ptiynhle  and  paid  in  the  said  city  of  New  York 
and  in  London.     The  right  to  the  interest  is 
635]  'evidenced   by  coupons  payable  to  the 
bearer,  which,  when  due,  are  separated  from 
the  bonds  and  are  presented  for  payment  at  the 
office   of    defendant    in    the    city    of    New 
York  by  banks,  bankers,  and  their  messen- 
gers on*  behalf  of  themselves  and  their  corre- 
spondents in  other  places,  by  whom  the  cou- 
pons have  been  transmitted,  either  as  cash  or 
for  collection  ;  and  it  is  practically  impossible 
for  the  treasurer  or  other  officers  of  defendant, 
at  the  time  the  coupons  are  presented,  to  as- 
certain   the  residence   of   the  owner  of    the 
bonds  from  which  they  have  been  separated, 
because  of  the  large  number  of  coupons  pre- 
sented at  the  dates  when  they  become  due,  the 
whole  number  of  coupons  aue  semiannually 
amounting  to  more  than  one    hundred  an^ 
fifty  thou.sand,  and  as  many  as  twenty  thous- 
and being  presented  in 'a  single  dayfand  for 
the  furtlier  reason,  that  the  bankers  and  their 
messengers,  when   they   present  the  coupons 
in  very   many  instances  do  not  know  who  are 
the  owners  of  the  bonds  from  which  they  have 
been  detached,  and  could  not  l>e  compelled  to 
disclose  if  they  did  know,  as  the  coupons  are 
payable  to  bearer,  and  a  refusal  of  the  treas- 
urer of  the  company  to  pay  the  coupons  on 
presentation,  except  upon    condition    of  the 
ownership  bein;:;  diyclosed,  would  subject  it  to 
the  risk  and  expense  and  loss  of  credit  of  hav- 
ing the  coupons  protested  for  non-payment. 
Some  of   the  evidences  of    inrlobtedness  are 
coupon  bonds  issued  and  payable  to  bearer, 
and  others  are  coui>ou  bonds  which  may  be 
registered  or  not  at  the  option  of  the  holders 
or  owners.     5.  Holders  of  the  evidence  of  in- 
debtedness of  defendant  are  entitled  to  vote 
for  directors  of  this  company,  and  a  register 
is  kept  in  the  office  of  defendant,  in  which 
all  holders  of  such  evidenc  es  of  indebtedness 
are    required   to  register  between    sixty  and 
thirtv  days  prior  to  any  election  for  directors 
at  which  they  desire  to  vole.     The  register  for 
the  year  188S  shows  an  ownership  of  bonds 
to  the  amount  of  $'28,562,700,  of  which  we 
find   that  $38*^,000  were  owned  by  residents 
of  Pennsylvania,  but  this  ownership  does  not 
appear  on  the  register.     6.  A  record  of  regis 
tered  bonds  is  also  kept  in  the  office  of  de 
fendant.  and  in  1888  there  were  registered  $11, 
124,800  in  value  of  bonds.     Of  this  amount 
$2,054,000  were  owned  by  residents  of  Pennsy  1 
vania,  $1,561,000  of   which  were  owned  d\ 
636]    Pennsylvania    ♦corporations,   leaving 
$503,000    which  were  owned  bv  individual 
residents    of  Pennsylvania.    7.  iThere  is    n< 
evidence  in  this  case  from  which  we  could  find 


that  any  particular  bonds,  other  than  those 
which  make  up  the  two  amounts  of  $888,000 
and  $508,000  as  above  stated,  were  held  or 
owned  during  the^ear  1888,  in  Pennsylvania; 
nor  is  there  any  evidence  tending  to  show  that 
the  treasurer  of  defendant,  at  the  time  the 
coupons  were  paid,  could  know  that  any,  and 
if  any  which,  of  the  coupons,  other  than  those 
which  belonged  to  the  bonds  above  specified, 
belonged  to  the  bonds  held  or  owned  in  this 
state ;  and  we  therefore,  do  not  find  that  there 
were  any  other  bonds,  or  any  greater  amount 
of  bonds,  held  in  Pennsylvania,  during  the 
year  for  which  the  tax  is  claimed  in  this  settle- 
ment, than  the  bonds  specified  in  findings  of 
fact  numbers  five  and  six." 

Subsequently,  the  court  found  the  following 
additional  facts:  "1.  The  treasurer  of  de- 
fendant is,  and  was,  in  1888,  a  resident  of  the 
state  of  New  York.  2.  The  legislation  of  the 
state  of  New  York  constituting  the  charter  of 
the  company,  and  in  pursuance  of  which  the 
bonds  and  mortgages  were  issued,  is  silent 
upon  the  subject  of  their  taxation  by  the  state 
of  Pennsylvania,  or  the  assessment  or  collec- 
tion of  a  tax  thereon  by  the  company  or  its 
officers,  and  that  the  legislation  of  the  state  of 
Pennsvl vania  authorizing  the  construction  of 
a  portion  of  its  road  through  a  portion  of  said 
state  is  silent  upon  the  subject  of  the  taxation 
of  the  bonds  and  mortgages  of  the  company, 
or  of  the  collection  of  a  tax  thereon  by  the  com- 
pany or  its  officers.  3.  The  railroad  of  de- 
fendant extends  from  New  York  city  to  Buf- 
falo, a  distance  of  446  miles,  and  that,  so  far 
as  the  state  of  Pennsylvania  is  concerned,  the 
business  of  the  company  consists  chiefly  in  the 
tran^|>ortatioQ  of  freight  and  passengers  from 
or  to.  or  from  and  to,  other  states,  into,  out  of, 
or  through  the  state  of  Pennsylvania." 

It  wa^  adjudged  that  the  defendant  was 
liable  for  the  tax  in  respect  of  the  bonds  held 
and  owned  in  1888  by  residents  of  Pennsyl- 
vania, represented  bv  the  two  items  of  $898,- 
000  and  $r>Oy. 000— aggregating  $841,0(10— and 
not  on  any  other  or  greater  amount  of  lx)nds. 
And  that  view  was  approved  by  the  supreme 
court  of  Pennsylvania. 

The  principal  question  in  the  case  is  whether 
the  commonwealth  of  Pennsylvania  may,  con- 
sistently with  the  Constitution  of  the  United 
States,  impose  upon  the  New  York,  Lake 
Erie  &  We<»tern  Railroad  Com  pan  v  the  duty 
—when  pjiving  in  tin  citjf  of  Sat?  York  the  in- 
terest due  lipou  scrip,  boufls,  or  *c«.'rtifi  [0-40 
cates  of  indelitedne.^s  held  by  residents  of  Penn 
sylvani.i— of  deducting  from  theinterest  so  paid 
the  amount  asses-td  upon  bonds  and  moneyed 
capital  in  the  hands  of  such  residents  of  Penn 
<yl  vania. 

The  court  recognizes  the  far  reaching  con- 
sequences of  its  determination  of  this  question, 
and  has.  therefore,  bestowed  upon  it  the  careful 
consideration  which  its  importance  demands. 

It  is  contended  that,  in  our  examination  of 
this  Question,  there  are  certain  principal  facts 
found  by  the  court  of  common  pleas  which,  so 
far  as  they  are  pertinent,  must  be  accepted  as 
the  basis  of  any  decision  that  may  be  rendered. 
Com.  V.  Westinghouse  Electric  Jk  Mfo,  Co.  151 
Pa.  265,  and  authorities  there  cited.  These 
Tacts  are:  That  all  the  evidences  of  debt  owing 
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bj  the  railroad  company  were  created  and 
issued  uoder  the  authority  of  the  state  of  New 
York,  and  were  sold  and  delivered  io  that 
slate  or  in  London;  that  the  interest  on  such 
Indebtedness  is  payable  and  paid  in  the  cities 
of  New  York  and  London;  that  the  interest 
coupons  are  payable  to  bearer,  and  when  due 
•re  separated  from  the  bunds  and  presented 
for  payment  at  the  company's  office  in  New 
York,  by  banks,  and  their  messengers,  on 
their  own  behalf  or  on  behalf  of  their  cor- 
respondents in  other  places,  by  whom  the 
•coupons  have  been  sent  either  as  cash  or  for 
4K>llection;  and  that  it  is  practically  impossible 
for  the  company's  officers,  at  the  time  the 
•coupons  are  presented,  to  ascertain  the  resi- 
dence of  the  owners  of  the  bonds  from  which 
the  coupons  were  detached — the  number  of 
coupons  due  semiannually  amounting  to  more 
than  one  hundred  and  fifty  thousand,  and 
those  presented  in  a  single  day  often  amount- 
ing to  twenty  thousand,  and  the  bankers  and 
their  messengers,  at  the  time  of  presenting 
their  coupons,  not  knowing,  in  yery  many  in- 
stances, who  own  the  bonds,  and,  as  the 
•coupons  are  payable  to  bearer,  could  not  be 
-compelled  to  disclose  the  ownership  of  either 
bonds  or  coupons. 

Id  our  judgment, ^  however  strongly  those 
fads  may  indicate  the  injustice  that  would  be 
done  to  the  railroad  company  by  subjecting  it 
to  the  provisions  of  the  fourth  section  of  the 
64 1  ]  ^statute  of  1885,  and  although  such  facts 
are  important  in  some  aspects  of  this  case  to  be 
presenllv  examined,  they  are  not,  in  them- 
selves,  decisive  of  the  question  to  be  here  de- 
termined. It  is  not  enough  to  justify  the 
overthrow,  by  judicial  decision,  of  a  state  law 
imposing  taxation,  simply  to  show  that  such 
law  operates  unjustly.  8o  far  as  the  courts 
of  the  Union  are  concerned,  they  must  recog- 
nize and,  when  necessary  to  do  so  in  cases 
within  their  iurisdiction,  enforce  the  statutes 
of  the  several  states,  unless  those  statutes  en- 
croscb  upon  legitimate  national  authority,  or 
violate  some  right  granted  or  secured  by  the 
Constitution  of  the  United  States.  Kxrtlnnd 
V.  UotMisJi,  100  U.  S.  491,  498  [25;  558,  562]. 
The  question  here  is  not  one  of  mere  injustice 
done  to  the  railroad  company,  but  one  of 
power  or  authority  in  Pennsylvania  to  compel 
that  corporation  to  do  what  the  act  of  1885  is 
held  by  the  state  court  to  require  at  its  hands 
in  respect  to  taxes  upon  bonds  and  moneyed 
capital  in  the  bands  of  individual  citizens  of 
Pennsylvania. 

The  fundamental  propositions  upon  which 
the  argument  of  counsel  for  the  state  is  based 
is  that  the  New  York,  Lake  Erie  &  Western 
Railroad  Company  is  a  private  corporation  of 
another  state;  that  it  hnn  tio  ri<:ht  to  do  busi- 
ness in  Pennsylvania  without  tin*  pcrniission 
of  that  state,  and  that  it  ik.  therefore,  subject 
at  all  tinioii  to  such  reasonable  regulations  as 
may  be  prescrilied  by  Penusylvnuia.  whether 
those  regulations  relate  to  taxation  or  to  the 
business  or  pro|)erty  of  the  company  in  that 
commonwealth.  This  view  was  expressed  by 
the  supreme  court  of  Pennsylvania  in  Com.  v. 
New  York,  L.  E,  db  W.  R.  Co.,  129  Pa.  463,  in 
the  following  langua<re:  "It  was  competent 
for  the  legislature  of  Pennsylvania  to  impose 
M  a  coodition  upon  foreign  corporations  doing 


business  in  this  state  that  tbey  shall  assess  and 
collect  the  tax  upon  that  portion  of  their  loans 
in  the  hands  of  individuals  resident  witbia 
this  state,  and  otherwise  comply  with  the  pro- 
visions of  the  act  of  1885.  The  act  imposes 
no  tax  upon  the  company;  it  simply  defines  a 
duty  to  be  performed,  and  fixes  a  penalty  for 
disregard  of  that  duty.  The  legislature  hav- 
ing so  provided,  compliance  with  the  act  may, 
in  some  sense,  be  said  to  form  one  of  the  con- 
ditions upon  *which  corporations  may  do[642 
business  within  the  state,  and  the  corporation 
continuing  its  business  subscKjuently  would  be 
taken  to  have  assented  thereto.  There  is, 
however,  a  condition,  implied  even  in  tbe  case 
of  domestic  corporations,  that  they  will  be  sub- 
ject to  such  reasonable  regulations,  in  respect 
to  the  general  conduct  of  their  affairs,  as  the 
legislature  may  from  time  to  time  prescribe, 
and  such  as  do  not  materially  interfere  with  or 
obstruct  the  substantial  enjoyment  of  tbe 
privileges  tbe  state  has  granted.  Cfdcago  A. 
Ins.  Co,  V.  NeedUs,  113  U.  8. 574  [28: 1084].  If 
this  be  so  as  to  corporations  who  are  entitled 
to  their  charter  privities  upon  the  footing  of 
a  contract,  bow  much  tbe  more  is  it  so  as  to 
corporations  who  are  merely  permitted  by  tbe 
legislature  to  do  business  within  this  state  as  a 
matter  of  grace  and  not  of  right." 

It  is  found,  as  a  fact  in  this  case,  that  so  far 
as  Pennsylvania  is  concerned,  the  business  of 
the  railroad  company  consists  chiefly  in  the 
transportation  of  freight  and  passengers  from 
or  to  other  states,  into,  out  of,  or  through  that 
state.  We  are  not  sure  that  the  court  below, 
or  counsel  here,  intended  to  be  understood  as 
claiming  that  it  was  competent  for  Pennsyl- 
vania to  make  compliance  with  the  4th  section 
of  the  act  of  18^5  a  condition  of  the  right  of 
the  railroad  company  to  continue  the  use  of  its 
track  in  Pennsylvania  for  purposes  of  inter- 
state commerce.  Some  of  the  considerations 
necessary  to  be  borne  in  mind,  when  any  such 
question  arises  for  determination,  are  adverted 
to  in  the  recent  decision  of  this  court  in  Crutcher 
V.  Kentucky,  141  U.  8.  47,  59  [35:  649,  652]. 
But  no  such  question  is  here  presented.  The 
commonwealth  of  Pennsylvania  has  not  at- 
tempted to  impose  any  such  condition  upon 
the  corporation  embraced  by  the  statute  of 
1885. 

Assuming,  for  tbe  pur/ioses  of  this  case,  the 
correctness  of  the  position  taken  by  the 
learned  attorney  general  of  Pennsylvania  that 
tbe  commerce  clause  of  the  Constitution  of 
the  United  States  has  no  bearing  upon  the 
present  inquiry,  we  are  of  opinion  that  the 
fourth  section  of  the  act  of  1885,  in  its  appli- 
cation to  this  railroad  company,  impairs  the 
obligation  of  tbe  contract  between  it  and  Penn- 
sylvania, as  disclosed  by  the  acts  of  1841  and 
184G.  and  by  what  was  (lone  by  that  company 
*upon  the  faith  of  those  acts.  Those  acts[04*J 
prescribe  the  terms  and  conditions  upon  whicb 
Pennsylvania  assented  to  tbe  company's  con- 
structing and  operating  its  road  through  lim- 
ited portions  of  its  territory.  Those  terms 
have  been  fully  indicated  in  the  statement  of 
this  case,  and  need  not  to  be  repeated.  When 
the  state,  by  the  acts  of  1841  and  1846,  gave 
this  assent  tbe  possibility  that  the  company 
might  misuse  or  abuse  the  privileges  granteii 
to  it,  or  violate  tbe  provltiooa  of  thoae  acts, 
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was  Dot  overlooked;  for,  by  the  seventh  sec 
tion  of  the  act  of  1848,  into  which,  hv  its  sec- 
cn«l  sr-ction.  nil  the  restrictions,  prohibitions, 
privilesrcs.  and  provi>ions  contnint-d  in  the  act 
of  lif4i  were  imported,  it  was  declared  that 
the  rii^ht  of  the  legislature  to  repeal  it  was  re- 
served, "if  the  said  company  i-hall  misuse  or 
alnise  the  privile^zos  ht.rei)y  granted,  or  shall 
vi'la'e  any  of  the  priviU'L'Cs  [provisions]  of 
iliis  act."  And  the  question  whether  the 
p:ivil(i;c8  cranled  had  been  misused  or 
Hi»u>'  (i.  or  the  provisions  of  the  act  violated, 
wa^  to  be  detHmuned  by  srirefacif'shriucd  out 
of  the  supreme  court  of  Pennsylvania.  ^  7. 
'ihire  is  no  claim  in  the  pre-ont  case  of  any 
vi.'hitidu  by  l!ie  railroad  ronipany  of  the  pro- 
visions of  the  acts  of  1S41  and  1846  specifyini,' 
the  terms  and  conditions  \ipon  which  it  ac- 
quired the  ri<:ht,  so  far  as  it  dcp^-ndi'd  upun 
stale  hni^lation,  to  enter  Penn>\  Ivjinia  aixl 
C'li.strurt  and  operate  a  part  of  its  road  within 
the  terriiorv  of  that  commouwiallli.  Con- 
jii^ttiitly  Willi  those  terms  and  conditions. 
Pt!nis\  Ivaniu  cannot  withdraw  the  assent 
which  it  iravM^  upon  a  ^iluable  consiileralion. 
to  :!.(•  roii>truction  and  operation  of  the-  de- 
li'iidrniiN  road  within  its  limits.  Nor  can  the 
rii:hi  of  tlie  company  to  enjoy  the  privileges 
s<»  o.ilained  be  buidiiie«l  with  coiulitions  not 
pre s(  ribid  in  the  nets  of  1^41  and  ]84<>,  except 
j.uch  as  the  state,  in  the  exercise  of  its  police 
[.on(  rs  for  purposes  of  taxation,  and  for  other 
public  objects,  may  IcL'ally  impose  in  respect 
to  business  carried  on  and  proi»erty  situate 
within  its  limits. 

The  argument  in  behalf  of  the  state  lead<, 
lopl^ally,"  to  the  condision  that  not w  1th- 
stundinnr  the  provisions  of  the  acts  of  18-11  and 
1810,  pivsciibing  the  terms  ui  on  which  the 
coinpany  acquiied  the  privilei;e  of  con<>truct- 
($44)  ing  and  opeiatinL'  its  mad  *in  that  .Mate, 
Pi  nrisylvania  could,  in  its  di*icretion,  change 
those  terms  and  impose  any  others  it  decmeil 
*  pn.per.  If  the  state  amended  those  acts  so  as 
to  increase  the  sum  to  be  paid  annually  into 
the  state  treasury,  as  a  bonus,  from  ten  thous- 
and to  one  hundred  thousand  dollars,  the 
argiimout  made  by  its  attorney  peneral  would 
susinin  such  legislation  upon  the  ground  that 
the  state,  at  the  outset,  could  haveexactcil  the 
larger  amount  from  the  company  as  a  coudi- 
tion  of  its  entering  the  state  with  its  road.  To 
any  view  which  assumes  that  the  stale  could — 
so  lonsr.  at  least,  as  the  railroad  company  per- 
formctl  the  conditions  of  the  acts  of  1841  and 
1846 — burden  the  company  with  conditions 
that  Would  substantially  impair  the  right  to 
maintnin  and  operate  its  road  within  Pennsyl- 
vania upon  the  terms  stipulated  in  those  acts, 
wc  cannot  give  our  assent.  No  such  terms  as 
those  name<i  in  the  act  of  1885  were  imposed 
prior  to  tlje  building  of  the  road  in  Pennsylva- 
nia, and  the  road  having  been  constructed  in 
that  state  upon  the  faith  of  the  legislation  of 
1841  and  1846.  and  with  the  assent  of  the 
state  given  for  a  valuable  consideration  paid 
by  the  company,  its  maintenance  in  Pennsyl- 
vania cannot  be  made  the  pretext  for  imposing 
such  conditions  as  those  prescribed  in  the  act 
of  1885. 

But  it  is  said  that  regulations  prescribed 
after  the  construction  of  the  road,  applicable 
to  railroad  companies  doing  business  in  the 
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Slate— such  regulations  being  reasonable  in 
their  character — should  be  deemed  to  have 
been  within  the  contetnplation  of  the  parties 
when  tlu'se  acts  were  pa.ssed,  and.  therefore, 
not  in  violation  of  the  agreement  under  which 
the  company  entered  the  stale  for  the  purpo-e 
of  transacting  business  there;  and  that  it 
should  not  be  assumed  that  the  state  intendel 
to  surrender  or  bargain  away  its  authoiity  ic 
es'ablish  such  re.LMilatinns. 

Of  the  soundness  of  this  general  proposi- 
tion, there  can  be  no  doubt,  in  view  of  the 
settled  doctrines  of  this  court.  The  contract 
In  question  left  unimpaired  the  power  of  ihe 
stale  to  establish  such  n  asonable  rcL'idatioDs 
a?  it  deemed  proper  tourhiui!:  the  mauRgement 
of  the  business  done  and  the  property  «.wni*d 
by  the  railroad  companv  in  Pennsylvania, 
which  ^-did  not  materially  Interfere  wirh  [CM  ."V 
or  obstruct  tlif*  'Ul»-iai:'ial  «ii'o'  ii,.  :.t  o!  ?..». 
rii-.lits  pirvio'i'lc  •:!  av.>,\.  T?ui  'Ik*  4«h  sr-*  tifC 
'•f  the  a(  t  of  I'^'^-i  i^  not  wiiliin  that  c.-teji.rv. 
It  assumes  to  do  wh:.*  the  state  \.n<  no  niii!  ••: 
ity  to  do.  to  cornp'l  a  fciii-.n  c^>»i»..r  I'i  w  ?.^ 

MC\   i''    tie   fiftf'    Of    if"  0/ ••'^"  .•,  a<  :;n      >.   i-.f 

uud  c  lit '"tor  of  t:t\>  ui.e  in  P«  nt -» iv:»:  ,. 
f:«.Fn  Te-ii)ents  cf  Vrni>ylvai.in.  I  ii  Ici  ??;«- 
vuti  tion  of  iljp  l;i\\s  of  Nc»v  \«  r'.:,  llie  de 
feniliut  corpora* if»u  e.xecu'ed  pri<r  to  the 
pa^SMge  of  the  act  of  I'^si.")  bonds,  witli  inte!r>t 
coui»ons  attached,  payable  in  that  state  niui 
not  elsewhere.  It  gave  mortr^aues  to  sec\:re 
the  payment  of  those  bonds  an«t  coupon.s,  ac- 
cord in  ir  to  their  tenor.  N'^ither  ihe  boiids, 
nor  the  coupon*,  nor  the  mortgage*,  contaiu 
anything  that  would,  in  law.  justify  the  com- 
pany in  refusing  to  meet  its  oblig«i!on9.  ac- 
C(  nling  to  their  terms  and  without'  d«'  ice  i  ic 
on  ac  count  of  taxe^  due  from  the  holder'^  of 
such  bonds  or  coupons  residing  in  anotl  er 
stale.  We  have  seen  thai  the  bonds  and  cou- 
pons in  question  were  payable  to  bearer,  and 
that  it  was  ])raciicall.v  impossible  for  the  com- 
pany, when  the  coupons  were  presented  tor 
payment,  to  ascertaitj  who,  at  that  time,  really 
owned  them  or  the  bonds  from  which  tliey 
were  detached,  or  whether  the  coui»ons  wj'fe 
owned  by  the  same  per^^on  or  corporation  tlial 
owned  the  bonds.  This  fact  is  quite  sutVui-nt 
to  show  the  unreasonable  character  of  the 
regulations  attempted  to  be  applied  to  this 
company  under  the  act  of  1885.  This  view  is 
strengthened  by  the  fact  that  the  coupons 
were  negotiable  instruments,  and,  beinc  de- 
tached from  the  bonds,  were  separate  obliga- 
tions, passing  by  delivery,  upon  which  an 
action  could  have  been  maintained  by  the 
holder,  independently  of  the  ownership  of  the 
bonds.  Such  is  the  settled  doctrine  of  com- 
mercial law  as  declared  bv  this  court,  Clurk 
V.  I^ica  Ci'i/,  87  U  S.  20 'Wall.  583  [-3}:  4271: 
Ihirtmnn  v.  Greenhoic,  102  U.  S.  672,  684 
[26:  271,  276];  Koshkoywng  y.  Burton,  104  U. 
S.  668  126:  ^86].  And  it  is  the  doctrine  of 
the  supreme  court  of  Pennsylvania,  which 
has  declared  that  "  the  coupons  of  railroad 
bonds  are  negotiable  instruments,  and  may  be 
sued  on  by  the  bolder  separately  from  the 
bonds,  and  interest  from  the  date  of  demand 
and  refusal  of  payment  may  be  recoyered." 
Beaver  County  v.  Armhtrohg,  44  Pa.  615. 

*If  Pennsylvania.in  order  to  collect  lax-[64S 
es  assessed  upon  bonds  issued  by  its  own  corpora- 
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tioos  and  held  by  its  resident  citizens,  could 
re<)uire  those  corporations  to  deduci  the  re- 
quired amount  from  the  interest  when  the 
coupons  are  presented  by  holders  known  at  the 
time  by  the  corporation  paying  the  interest 
to  be  residents  of  that  state — and  it  may  be 
admitied,  in  this  case,  that  the  state,  if  not  re- 
strained 1)y  a  valid  contract  to  which  it  was  a 
parry,  could  establish  such  a  regulation — it 
ill  168  not  follow  that  the  stfite  may  imoose 
upon  foreign  cor|>orntion8.  Wcause  of  their 
doim;  business  in  that  state  with  its  permission 
criven  for  a  valuable  consideration,  any  duty 
ill  r»spcct  to  the  mod(«  in  wliitli  they  shall  per- 
form their  obligations  in  other  states. 

The  New  York,  Lake  Erie  &  Western  Rail- 
road Company  is  not  subiect  to  n*giilations 
esiJii)lished  by  Pennsylvania  in  respect  to  the 
mode  in  which  it  shall  transact  its  business  in 
the  state  of  New  York.  The  money  in  the 
hjinds  of  the  company  in  New  York  to  be  ap- 
plied by  it  in  the  payment  of  interest,  which 
bv  the  terms  of  the  contract  is  payable  in  Now 
York  and  not  elsewhere,  is  property  beyond  the 
Jurisdiction  of  Pennsylvania,  and  Pennsylvania 
is  without  power  to  say  how  the  corporation 
holding  such  money.in  another  state,  shall  ap- 
ply it  and  to  inflict  a  penalty  upon  it  for  not 
applying;  it  as  directed  by  its  statutes;  especially 
may  not  Pennsylvania,  directly  or  indirectly, 
interpose  between  the  corporation  and  its  cred- 
itors, and  forbid  it  to  plcrform  its  contract 
with  creditors  according  to  its  term«  and  ac 
cording  to  the  law  of  the  place  of  pirformnnce. 
No  principle  is  better  settled  than  that  the 
power  of  a  state,  even  its  power  of  taxation,  in 
respect  to  property,  is  limited  to  such  as  is 
within  its  jurisdiction.  Cleveland,  P.  cf*  A.  /?. 
(*o.  V.  Peiiuffflcania  C*8ta(e  Tax  on  Fordgn 
Held  Bondt'i  82  U.  8.  15  Wall.  300,  819  121: 
179,  186];  Northern  Cent.  U.  Co,  ▼.  Jackson, 
74  U.  a  7  Wall.  262  [19:  88];  8t,  Txyuis  v. 
\V logins  Fcrrti  Co.  78  U.  8.  11  Wall.  423  [20: 
192J:  Minot  v.  Philmhlphia,  W,  A  B.  R,  Co, 
V' Delaware  EL  Tax'*)  85  U.  S.  18  Wall.  206 
[21:  »88]. 

The  fallacy  of  the  contrary  view  is  in  the  as- 
sumption that  this  railroad  company,  by  pur- 
chasing from  Pennsylvania  the  privilege  of  con- 
st! ucting  and  operating  a  part  of  its  road  through 
the  territory  of  that  state,  thereby  impliedly 
(I4r 7]  agreed  *to  submit  to  such  regulations 
as  that  state  should,  at  any  subsequent  period, 
adopt  in  respect  to  the  mode  in  which  it  should, 
in  the  state  of  New  York,  apply  money  in  its 
bands  in  discharge  of  the  obligation  to  pay 
interest  to  the  holders  of  its  bonds  residing 
in  Pennsylvania.  But,  for  the  reason  stated, 
this  assumption  is  unwarranted  by  any  sound 
principle  of  law,  or  by  the  circumstances  un- 
aer  which  the  railroad  company  obtained  the 
a^'sent  of  Pennsylvania  to  build  and  maintain 
its  road  through  that  state. 

It  is  due  to  learned  counsel  who  argued  this 
case  that  something  be  said,  before  concluding 
this  opinion,  about  certain  authorities  upon 
which  great  reliance  was  placed. 

Reference  was  made  bv  counsel  for  the  com- 
pany to  the  decision  of  this  court  in  the  rase  of 
Cleveland,  P.  d  A,  R.  Co.  ▼.  Pennst/lrania 
(** State  Tax  on  Foreign  Held  Bondi")  82  U.  8. 
15  Wall.  800,  820  [21:  179,  187].  which  case  in- 
Tolved  the  validity  of  a  Pennsylvania  statute 

168  C.  & 


of  1868.  requiring  corporations,  created  by  aod 
doing  business  in  that  state,  to  deduct  from  the 
interest  paid  on  its  obligations  the  tax  assessed 
on  such  interest  by  the  state.  It  was  attempted 
to  make  that  statute  applicable  to  interest  pay- 
able on  bonds  held  by  non-residents  of  Penn 
sylvania.  This  court  said:  "The  tax  laws  of 
a  state  can  have  no  extraterritorial  operation, 
nor  can  any  law  of  a  state  inconsistent  with 
the  terms  of  a  contract  made  with,  or  payable 
to,  parties  out  of  the  state,  have  any  effect 
upon  the  contract  whilst  it  is  in  the  hands  of 
such  parties  or  other  non  residents  of  the  state. 
.  .  .  It  is  a  law  which  interferes  between 
the  company  and  the  bondholder,  and  under 
the  pretence  of  levying  a  tax  c  >mmands  the 
company  to  withhold  a  portion  of  the  stipulated 
interest  and  pay  it  over  to  the  state.  It  is  a  law 
which  thus  impairs  the  obligation  of  the  con* 
tract  between  the  parlies.  The  obligation  of 
a  contract  depends  upon  its  terms  and  the 
moans  which  tiie  laws  in  existence  at  the  time 
alTurd  for  its  enforcement.  A  law  which 
alters  the  terms  of  a  contract  by  imposing  new 
conditions,  or  dispensing  with  those  expressed, 
is  a  law  which  impairs  its  oldigation,  for,  as 
stated  on  another  occasion,  surh  a  law  relieves 
the  parties  from  the  moral  duty  of  fxirforming 
the  original  stipulations  of  thecontract,  and  it 
prcvcfnts  their  *legal  enforcement.  The  [($48 
act  of  Pennsylvania  of  May  1,  1't6S,  falls  within 
this  description.  Itdirecisthetroastirer  of  every 
incorporated  company  to  retain  from  the  in 
terest  stipulated  to  its  bondholders  five  per 
cent  upon  every  dollar  and  pay  it  into  the 
treasury  of  the  commonwealth.  It  thus  sanc- 
tions and  commends  a  disregard  of  the  express 
provisions  of  the  contracts  between  the  com- 
pany and  its  creditors.  It  is  only  one  of 
many  cases  where.  nnd«r  the  name  of  taxation, 
an  oppressive  exaction  is  made  without  consti- 
tutional warrant,  amounting  to  little  less  than 
an  arbitrary  seizure  of  private  property." 

If  the  present  case  involved  any  question  as 
to  the  authority  or  duty  of  the  railroad  com- 
pany to  deduct  anything  from  the  interest  paid 
on  its  scrip,  bonds,  or  certificates  of  indebted- 
ness, when  held  by  non-residents  of  Pennsyl- 
vania, the  case  of  State  Tax  on  Foreign-Held 
Bonds  would  be  decisive  against  the  state. 

But  no  such  question  is  hero  presented. 
The  statute  of  1885  only  applies  to  scrip,  bonds, 
or  certificates  of  indebtedness  issued  to  and 
held  by  residents  of  Pennsylvania. 

Counsel  for  the  state  insisted  that  the  pres- 
ent case  is  controlled  by  BeWs  Oap,  R.  Co.  v. 
Pennsylmnia,  134  U.  3.  233  [88:  8921,  reaf- 
firmed  in  Jennings  v.  Coal  Ridge  Imp,  £  C.  Co. 
147  U.  8. 147  [37:  116].  It  is  only  necessary 
to  observe  that  the  corporations  which  com- 
plained in  those  cases  of  the  tax  assessed,  under 
a  Pennsylvania  statute,  upon  their  loans  held 
by  residents  of  Pennsylvania,  were  Pennsjrl- 
vania  corporations.  No  question  arose  in 
either  of  those  cases  as  to  the  authority  of 
Pennsylvania  to  make  a  corporation  of  another 
state  an  assessor  or  collector  of  taxes  assessed  i>y 
or  under  the  authority  of  Pennsylvania  against 
residents  of  Pennsylvania.  Nor  does  the  case 
now  before  us  involve  any  question  as  to  the 
extent  to  which  the  state  may  tax  property 
within  its  limits  belonging  to  the  railroad  com- 
pany. 
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4iS-<Sl                           SupRBMC  Court  or  the  Umitbd  States.                     Oct.  Term, 

Tbe  Ttem  wa  hsve  sxprnsed  are  sufBclenl  leRlslature  aulborizing  sach  taiH  were  nevet 

for  the  dl.ipnaition  oT   llie   caie,  wilbout  con-  leg:tlly  paMcd  aod  are  void,  and  for  other  rfr 

■fderifig  other  ftroundi   upoD  nhlcti,  it  a  con.  lief.     Afflrmed. 
tended,  tbe  JiidgmeDt  bclov  wa«  erronenut, 

Tht  judgment  of  the  lupreme  court  itf  Pentt  Stalcmeiil  by  Mr.  Chi^  Jutliee  Fall«r; 

igltaniaii  retereed,  and  theeavee  remanded  fot  Tbis  was  a   biti  filed  br  Jame*  LyoDi  and 

fvrthfr  proeetdiagt  not  inwittiiitnt  ititA   Uii  olhcn    In   the    District    Court  of    tbe   Tbird 

opinion.  Judicial  Dislrict  of  tbeTerritory  of  New  Hexira 

(or  the  CO  an  ly  of  OraDt.  August  3T,  188S,agaiDEt 

Woods  HQd  otlitTB,  being  the  collector  at  taxM, 

-640]     *Tbe  case  of  JVne   York,  Lnhe  EtU  A  tbeaasessor.and  tbe  county  commimionerafor 

Wettern  Railroad Oompansi.Commouwialthoj  'tbat  county,  averrinf:  Ibnt  complaio-  [HSO 

Penntjilfxnia,  No.  79,  and  tbat  of   A'em  Tori:,  nnu  were  laxpavers  witbiD  laid  county,  wboae 

LakeKrieitWetlernBiiilroadCompanyy.com  ptoperlj  wasretrrred  to  aad  described  in  tba 

monaeall\  of  Penniglcania,  No.  TS.each  upon  tai  list  and  assessment  roll  in  tbe  hands  of  de 

writ  of  Error  to  tbesupremecourt  of  Penosyl'  feadant  Woods,  collector,  wblch  list  and  roll 

Tanfa,   InvolTcd  llie   same  gueslions  as   were  were  prepared  from  assessments   made  by  IIm 

presented  and  have  been   determined   in  tbt  aMessor  of  Grant  county,  compiled  uoder  Ilia 

aboTe  case.     For  tba  reasoo   slated,  tbe  jud«:'  d<reclEonof  theboaidofcoiintycommiMiODert, 

mcnl  in   No.  75  and   tbe  judgment  In  No.  7S  and  approved  by   tbat   board,  and  received  by 

are  each  reversed,  sod  tboEe  cases  are  remanded  Woods,  as  collector,  August  18,  IBS5,  said  list 

for  turlher  prnreedinga  not  inconsisteat  wllb  and  roll  being,  under  tbe  lawi  of  the  territory, 

the  opioioD  In  case  No.  091.  the  warrant  under  and  hj  virtue  of  wblcb   rhs 
collector  was  nboul  to  collect  aud  nas  coUei-t- 

log  Ihe  vaiious  sums  of  money  making  up  the 

several  ilems  of  laiation  as  therein  aei  forth. 

JAMES  LYONS    kt  AL.,   Applt.,  Tbat  among  tbe  Items  of  lii.ialion  in  said  tax 

p.  list   and  nsBc«»nieat   roll  for  IKUo,  and   upon 

JAMES   B,  WOODS   ET   AL.  "'''<'''  *«f''  "'  ^^*  complainants  was   therein 

noted  as  tieinc  taied,  were  two  items  rtapecl- 

(SeeB.C.  Reporter^  ed.SW-DTO.)  ively  desf  ribod  in  said  list  aapenileuliory  tajea 

.  and  capilol   building  taxes,  set  down   in  col- 

Terntonal  latti,  tehen  talid.  umns.  beaded  "peniienlinry  lionds"  and  "cap- 

The  lerrilorlal  oourts  of  Mew  MeKoo  oanaot  KO  '^'  building  bonds,"  and  levied  as  tai^  upon 

behind  enrolled  bills  whose  panasa  Is  duly  at-  complHmants  and  encb  of   Ibcm,  for  the  pur- 

leeled.  and  which  were  dulj  approved,  placed  In  P<"=e  described  bj  said  column  heading. 

the  pnjper  depository,  and  dulr  certified  to  and  The  bill  ihen  set  forth  tbe  several  assesamenta 

pubKihed  as  laws,  and  hold  ttaem  void  upon  tbe  of  complainants'  properly  respectively  and  th« 

around  tbstcrrtiiln  memboisofibe  quonim  of  amounts  severally  taxed  thereon,  and  alleged 

ooeor  the  two  todies  by  wblcb  tbey  were  paesed  that   the    items    described    went    U>    make   up 

were  seated  wdboutbavloa  oertlflcates  olaleo-  ibesumslolal  which  the  eolleclor  was   about 

tion.  especially  as  it  must  be  awumedihatSDch  ,„   collect   from  compluinanis  resni-cUvely  ai 

terri.ort,!  laws  were  duly  .ubmltted  toCongrM.  (^g  „„,ounl  of  taxes  due  "from  each  for  vnri- 

uodertbe  power  reaervert  by  the  territorial  Or-  „„,  purposes  pretended  lo  be  warrahted  by  lav 

vanlD  Act  and  not  disapproved*  j*^      .jj.      ^j            j             i,*'^, 

INo   ''87  I  ""'  prclPided  lo   be  due  and  payable  for  and 

Submitted  March  13, 1894      Decided  May  «.  '*"""«    '"«  7«"  '^'J^;  tUa'  the   amount,  of 

IggZ  money  thus  In  said  list  preteodcd   to  be  due 

and   payable  upon   account    of    peniienlinry 

APPEAL  from    a   decree  of  the  Supreme  bonds  and  upon  account  of  capitol  building 

A  Court  of  the  Territory  of  New  Mexico,  af-  '">'""  ■"?  "J  t«xanon  so  levied  for  and  on 

(Irming  tbe  decree  of  the  Dislriet  Court  of  Ihe  ^<^'^^^'°\  °\  ""I"  Hems  are  so  claimed  and  levied 

Third  Judicial   Dialricl   of  that  Territory  for  mdmcluded  m  said  list  by  virtue  and_  und»r 

theCountyofGranl.dismissiocasuilin  equity  lu'^oritj  of  pretended  acisof  the  legislative 

brought  by  JaroesLyoa3((-7i.,plainti(fsagaiBSt  "sembly  of  said  territory  pretended  to  have 

James  B.  Woods  et  at.,  defenduots.  bciog  the  "^^  approved  by  the  governor  of  laid  lerri- 

Sheriff,  who  was  the  Collector  of  Taies:  tbe  ^^y-  "''"'''  «"*  preteii'ed  acu  so  pretended 

Assessor  and  the  County  Commissioners  for  °  .^"«  been  approved  are  enUUed  and  do- 

that  County,  to  obtain  a  .lecree  for  an  inluno-  '^V^^  respeciively  as  follows:     An  act  auth- 

tion   prohibiting  defendontg    from   colleelirg  mzing  the  bmldioc   of  a  penilenliary  in   tba 

certain  taxes  known  as  penitentiary  tases  an3  ^rn'oty  of  New   Meiico,  and  reauUting  its 

capilol  building  taxes,  levied   upon   plaintlCTs.  nanagtment.    approved   March  H.  1884  and 

upon  the  grounds  that  the  acts  of  the  territorial  *".  act  to  providefor  the  erection  -of  a  [OS  1 

Jl f .  _^ capitol  building  in  the  city  of  Santa  F6,  ap- 

Non-.^>  lo  rmieu  by  Vniui  Stala  Supifme  ;)roved  March  29,  1884." 

Court,  of  lerrVorUil  decieioTu;  citint  and  manntr  The    bill  tbus    continued:     "Tour  oratoii 

of:  tlisHnrKon  between  an  appall  and  a  v.rU  of  rurlber  represent  that   Said   pretended   taiei 

error,  see  oota  lo  Ulnen'  Bank  ot   Dubuque  v.  j^der  the  pretended  actsof  thesnid  legislative 

Iowa.  ]3:  M7.  ,  jg^embly  atoresnid.  and  by  the  terms  thereof, 

tj  XSilMB  ner  as   other    territorial  taxes  are  levied  and 

Ai  to  Men  an  inSuneltim  to  t^sfrofn  »«  coDee.  collected      Your  orators  further  represent  that 

Non  ofatax  vatM  granted,  sea  note  to  Dowa  v.  the  said  pretended  special  tazei  provided  for 
Cfaieago.  a):  U.                                                     I  under   laid  pretended  acta  of  tha  legislativt 

854  IM  U.S. 


iao3. 


Lyons  ▼.  Woods. 


661-6C4 


assembly  have  been  assessed  by  the  tax  asses- 
sor of  the  said  county  of  Qrant,  passed  upon 
by  tbe  board  of  county  commissioners  of  said 
county  sitting  as  a  board  of  equalization  as  re- 
quired by  law,  and  are  now  on  tbe  tax  lists  in 
the  bands  of  said  defendant  Woods,  as  collector 
of  county  of  Grant,  which  said  tax  lists  in  the 
hands  of  said  collector  have  attached  to  them 
the  warrant  provided  by  law  requiring  said 
collector  to  collect  tbe  taxes  by  said  lists  or 
rolls  shown  to  have  been  levied,  and  that 
copies  of  said  lists  or  rolls  are  now  on  file 
In  the  probate  clerk's  office  of  said  county 
of  Grant,  and  that  all  the  steps  required  by 
law  for  the  proper  levy  of  taxes  with  reference 
thereto  have  been  taken,  so  that  the  said  lists 
aud  rolls  in  the  hands  of  said  defendant,  the 
collector  as  aforessid  of  said  county  of  Grant, 
•nd  the  copies  thereof  in  the  said  probate 
clerk's  office  on  their  face  and  by  virtue  of  said 
pretended  acts  of  tbe  said  legislative  assembly 
aforesaid  and  the  general  revenue  law  of  the 
territory  are  a  lien  upon  the  real  and  personal 
property  of  your  orators  in  said  county  of 
Grant,  and  are  a  cloud  upon  the  title  of  your 
orators  to  their  property,  and  that  said  taxation 
pretended  to  have  been  assessed  under  invalid 
and  pretended  laws  of  said  territory,  as  here- 
hiafter  alleged,  have  the  force  and  effect  of 
personal  judgment  against  your  orators  and 
are  liens  upon  their  property  as  aforesaid,  and 
said  lists  or  rolls  are  by  law  given  the  effect  of 
executions  against  the  property  of  your  orators 
so  assessed. 

"Your  orators  further  represent  that  said 
pretended  acts  of  the  legislative  assembly  en- 
titled, as  aforesaid,  'An  act  authorizing  the 
building  of  a  penitentiary  in  the  territory  of 
New  Mexico  and  regulating  its  management/ 
O521approvcd  *March  14, 1884,  and  'An  net  to 
pro  viae  for  the  erection  of  a  capitol  building  in 
the  city  of  Santa  Fu,'  approved  March  29,  lo84, 
under  which  said  assessment  of  taxation  is 
made,  and  by  virtue  of  which  said  pretended 
liens  against  your  orators'  property  are  asserted, 
and  by  virtue  of  which  said  pretended  assess- 
ment rolls  are  claimed  to  have  the  effect  of 
executions  in  the  hands  of  the  said  defendant 
as  sheriff  and  ex  officio  collector  of  said  county 
of  Grant,  are  not  and  never  have  become  valid 
laws  of  said  territory  of  New  Mexico,  for  the 
reason  that  the  same  never  were  introduced 
and  passed  through  the  council  of  said  legis- 
lative assembly  when  a  legal  quorum  of  said 
council  was  present  and  participating  in  the 
proceedings  thereof,  and  for  tbe  reason  that  a 
majority  of  a  legal  quorum  of  said  council 
never  voted  in  favor  of  said  pretended  laws  so 
as  to  legally  pass  the  same  through  said  body; 
and  your  orators  charge  the  facts  to  be  that  an 
Act  of  Congress  of  the  United  States  of  Amer- 
ica was  passed  and  approved  on  the  14th  day  of 
February,  1884,  and  thereby  become  a  law, 
which  said  Act  of  Congress,  among  other 
things,  provided  that  a  session  of  the^  legisla- 
tive assembly  of  said  territory  should  be  held, 
and  said  assembly  convene  on  the  third  Mon- 
day of  February,  A.  D.  1884;  and  said  Act  of 
Congress  declares  that  the  members  elected  to 
the  territorial  legislature  of  said  territory  in 
November,  1882,  and  all  vacancies  legally  filled 
since  that  time  if  any,  should  be  the  legal 
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members  of- the  legislature  by  said  Act  au* 
thorized,  subject  to  all  valid  contest. 

"Your  orators  further  state  that  in  accord- 
ance with  said  Act  of  Congress  a  pretended 
session  of  said  legislative  assembly  was  held, 
commencing  on  the  third  Monday  of  Febru- 
ary, A.  D.  1884. 

"Your  orators  further  state  the  fact  to  be, 
and  that  the  same  so  appears  by  the  published 
journal  of  the  proceedings  of  said  pretended 
sessions  of  the  council  of  said  Icgislotive  assem- 
bly, that  upon  the  convening  of  said  council  on 
the  said  third  Monday  in  February,  A.  D. 
1884,  only  five  members  appeared  who  had 
regularly  received  certificates  of  election  and 
were  so  shown  to  be  elected  by  the  election  re- 
turns of  the  said  election  held  in  November, 
A.  D.  1882,  to  have  been  ^elected  mem-  [653 
bers  of  said  counci^to  wit,  Jose  Armiio  y  V  igil, 
of  Socorro  county ;  Pablo  Gallcgos,of  Hio  Arribl 
count v;  W.  H.  Keller  and  Andrew  Sena,  of 
San  Miguel  county,  and  John  A.  Miller,  of 
Dofia  Ana,  Lincoln,  and  Grant  counties,  and 
that  thereupon  the  said  five  persons  qualified 
as  members  of  said  council  by  taking  the  oath 
of  office  required  by  law  and  signing  the  roll 
of  members. 

"Your  orators  further  allege  that  bylaw  the 
said  council  is  composed  of  twelve  meml>ers, 
and  that  seven  thereof  are  necessary  to  consti- 
tute a  legal  quorum  for  the  transaction  of  busi- 
ness. 

"Your  orators  further  allege  that  after  said 
five  members  bad  been  sworn  in.  a^  aforninil. 
a  motion  was  unanimously  adopted  by  the  vote 
of  said  five  meml}ers  only,  auu  no  more,  luai 
Thomas  B.  Catron,  of  Santa  F6  county,  he 
declared  entitled  prima  facie  to  the  seat  from 
Santa  F6  county,  and  that  thereupon  the  said 
Thomas  B.  Catron  took  the  oath  of  office  as  a 
member  of  said  council,  signed  its  roll,  and 
thereafter  acted  as  a  member  thereof. 

"And  your  orators  further  allege  that  said 
Catron's  seat  was  claimed  by  Henry  L.  War- 
ren, of  Santa  Fe  county,  and  that  said  Warren 
held  a  certificate  of  election  as  a  member  of 
said  council  from  Santa  Fe  county ,  which  said 
certificate  was  the  first  certificate  of  election 
issued  by  the  county  commissioners  as  evidence 
of  the  election  of  members  of  said  council 
from  said  county  at  said  election  held  in  said 
month  of  November,  A.  D.  1882,  but  that  aft- 
erwards said  county  commissioners,  acting  un- 
der protest  and  compelled  bv  an  order  of  the 
district  court  in  said  county  of  Santa  Fe,  Issued 
a  certificate  of  election  to  said  Thomas  B.  Cat- 
ron. 

'*Your  orators  further  allege  that  they  are 
not  informed  as  to  whom  the  election  returns 
on  file  in  the  office  of  the  secretary  of  the  ter- 
ritory show  to  have  been  elected  as  a  member 
of  said  council  from  the  said  county  of  Santa 
F6  at  said  election. 

"Your  orators  further  allege  that  after- 
wards, while  said  council  was  composed  of  the 
said  five  persons  as  aforesaid  and  the  said 
Thomas  B.  Catron  and  no  others,  a  motion  was 
^therein  introduced  by  the  said  John  A.  [054 
Miller  to  the  effect  that  Charles  C.  McComat 
and  Jose  Manuel  Montoya  be  declared  entitled 
pr  ma  facie  to  the  seats  from  Bernalillo  county. 
subject  to  the  right  of  contest,  and  that  sold 
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motion  was  uDnnimously  adopted  by  the  vote 
of  the  said  six  members  and  do  more,  wbo 
were  tben  acting,  as  aforesaid,  as  members  of 
■aid  council. 

'*Your  orators  further  allege  that  said  Charles 

C.  McComas  and  Jose  M.  Mbnloja  held  no  cer- 
tificates of  election  whatever  as  members  of 
said  body,  but,  on  the  contrary,  Charles  Hon- 
taldo  and  Francisco  Perea  held  the  certificates 
of  election  to  the  scats  therein  of  the  members 
from  said  county  of  Bernalillo,  and  that  all  the 
election  returns  of  the  election  held  in  said 
month  of  November,  A.  D.  1882,  both  in  the 
ofilce  of  the  county  commis^^ioners,  and  in 
that  of  the  secretary  of  said  territory,  showed 
and  still  show  that  said  Charles  Montaldo  and 
Francisco  Perea  received  a  maiority  of  the 
▼otes  ciist  in  said  county  at  said  election  for 
members  of  the  council  from  said  county,  and 
that  said  Charles  C.  McComas  and  Jose  M. 
Montoya  did  not  receive  a  majority  of  said 
votes  so  cast  and  were  not  duly  elected  mem- 
bers of  said  council. 

"Your  orators  further  allege  that  the  said 
Charles  C.  McCom»s  after  the  paid  election  in 
November,  A.  D.  1883,  had  conuiienced  pro- 
ceedings as  a  contestant  for  the  seat  of  said 
Charles  Montaldo  as  a  member  in  said  council 
from  Bernalillo  county,  and  served  his  notice 
of  contest  on  said  .Montaldo  and  taken  testi- 
mony under  said  notice  of  contest,  and  that 
said  Jose  M.  Muntoya  bad  so  commenced  con- 
test proceedings  against  the  said  Francisco 
Perea  for  the  other  seat  of  the  member  from 
said  county  of  Hernalillo,  and  that  said  notite 
of  contest  so  served  and  testimony  so  taken  were 
duly  filed  with  the  secretary  of  the  territory.and 
by  him  were  transmitted  and  delivered  to  the 
snid  pretended  cotmcil  so  orcranized  as  afore- 
said, and  at  the  time  of  the  proceedings  afore- 
said the  said  papers  relating  to  said  contest  were 
in  po&session  of  the  said  secretary,  and  that  long 
afterwards,  to  wit.  on  the  3d  day  of  April,  A. 

D.  1884,  the  committee  on  election  of  snid  pre- 
tended council  reported  to  said  body  that  the  said 
065]contestedelection*caseshad  been  referred 
to  them,  and  that  they  found  that  said  Mc- 
Comas and  Montoya  were  entitled  to  the  seats 
then  held  by  them  in  said  body,  which  said  re- 
ports are  stated  by  the  journal  published  by 
said  body  to  have  been  on  said  day  adopted. 

"Your  orators  further  allege  that  the  said  six 
persons  aforesaid  and  the  sai<l  McComas  and 
Montoya  constituted  said  council  until  on  or 
about  the  25th  da^  of  March,  A.  D.  1884.  when 
the  said  W.  H.  Kellar  absented  himself  from 
said  IxMiy  and  never  afterwards  participated  in 
its  proceed  in  irs. 

••And  your  orators  further  allege  that  after 
the  said  Kellar  had  ceased  to  act  with  said 
body.  J.  Innocente  Vahiez.  who  was  elected  a 
member  of  the  council  from  Colfax  and  Mora 
counties,  took  the  oath  of  oftkre  and   partici- 

{)ated  in  the  proceedings;  but  your  orators  al- 
egc  that  at  no  time  during  the  pretended  ses- 
sion of  said  body  did  more  than  six  persons, 
including  the  said  Thomas  B.  Catron,  take 
part  in  its  proceedings,  except  the  said  Charles 
C.  McComas  and  J.  M.  Montoya,  unlawfully 
SDd  aibitrarily  seated  as  aforesaid. 

"And  your  orators  further  allege  that,  in- 
cluding the  said  McComas,  Montoya.  and 
Catron,  there  were  just  eight  members  of  said 
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body  present  and  voting  when  the  said  bill 
aforesaid,  entitled  'An  act  authorizing  the 
building  of  a  penitentiary  in  the  territory*  of 
New  Mexico  and  regulating  the  manatee- 
ment,'  was  introduced  and  passed  through  its 
several  readings  in  said  body;  that  said  In^t 
mentioned  bill  l)y  the  journal  of  said  pretend<  d 
council  is  alleged  to  have  passed,  under  a  si:<- 
pcnsion  of  the  rules  of  said  council,  on  the 
14th  day  of  March,  A.  1).  1884,  and  whir  h 
said  journal  shows  that  there  were  present  oa 
said  day  the  saiti  Jose  Armijo  y  Vigil,  T.  B. 
Catron,  Pablo  Gallegos,  W.  H.  Eeliar.  nnci 
McComas,  Aliller,  Montoya.  and  Sena,  and  ni^ 
more,  and  that  said  journal  does  not  show 
that  said  last  mentioned  bill  was  ever  pasM  d 
on  any  other  day,  and  that  on  stdd  day  it  Umi 
never  been  deterndned  by  any  legal  qu<»rum  or 
by  any  other  way  except  by  the  illegal  and 
arbitrary  action  of  the  said  six  pennons  afore- 
said that  said  McComas  and  .Montoya  were 
entitled  to  said  seats  in  Sidd  \Hu\y, 

***Andyourorators  further  allege  that. [O^'O 
including  the  said  Mcl'onias,  Montoya.  and 
Cairon,  there  was  just  eight  members  nf  sn\d 
body  present  and  voting  when  said  bill  afore- 
said, entitled  'An  act  to  proviile  fur  the  er<*c- 
tion  of  a  capitol  huilding  in  the  city  of  ^i:ln'.l 
Fe,'  was  introduced  and  parsed  through  ij« 
several  readings  in  .«iaid  bodv;  that  viiii  la<t 
mentioned  bill,  by  the  journal  of  said  IkhIv.  i- 
alleged  to  have  pas«efi,  under  a  sus|H*n^i<.n  ••( 
the  rules,  ou  the  20lh  day  of  3Iaich,  A.  1>. 
1884.  and  which  said  journal  shows  ih<  re 
were  present  on  said  day  the  said  J«i>e 
Armijo  y  Vigil,  T.  B.  Catron,  and  MeCotr.is, 
Montoya.  Galhjios,  Sena,  Miller,  and  Val«i«z. 
and  no  niore,  and  that  of  these  Messi*??.  Cai- 
ron, McComa-s  Montoya.  Gallciros.  Si-na,  ;ti:il 
Armijo  y  Vigil  voted  in  favor  of  the  paw.ige 
of  said  la'it  mentioned  bill,  while  Me»r>. 
Miller  and  Valdez  voted  against  the  pa-s.iL'c: 
of  the  same;  nud  that  said  journal  doi's  not 
show  that  said  last  mentioned  bill  whs  ever 
passed  on  any  other  day,  and  that  on  said  iUiy 
It  had   never  been  determined   by  any   legal 

auorum  or  by  any  other  way,  except  by  the 
legal  and  arbitrary  action  of  the  six  pet-sons 
aforesaid,  that  saia  McComas  and  ^lontoya 
were  lawfully  entitled  to  scats  in  said 
body. 

"Your  orators  further  represent  that  said 
pretended  acts  of  the  legislative  assembly 
aforesaid,  having  been  approved  by  the  gov- 
ernor's signature  attached  ther(*to  un<l  fileil  in 
the  oiUcc  of  the  secretary  of  the  territory  and 
certified  by  said  secretary  as  valid  laws, 
legally  passed  by  the  legislative  assembly  of 
the  territory,  and  that  said  acts  have  been  in- 
corporated and  published  in  volumes  of  the 
laws  of  the  territory,  so  that  on  their  faceihi-y 
seem  to  be  valid  laws,  so  as  to  give  appsirent 
validity  to  the  assessment  of  saiil  taxation  and 
to  the  lien  on  the  property  of  your  orators 
aforesaid. when  in  truth  and  fact  the  s:iid  pie- 
tended  acts  of  ihe  said  legislative  ai'M  mbly 
were  never  legally  passed  by  said  legi'^Iatixe 
assembly  and  are  absolutely  null  and  void, 
and  that  by  reason  of  the  premisi'S  Ihe  sti'.l  de- 
fendant, collector  as  aforesaid,  has  a(f|Uii<d 
and  can  acquire  no  authority  in  law  whtitevpr 
for  exacting  and  collecting  the  said  pretended 
taxes  from  your  orators,  cither  by  virtue  of 
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srM  pretended  acts  of  the  legislative  assembly 
or  the  steps  taken  as  nforesuid  therounder." 
057]  •The  bill  then  set  up  various  grounds 
of  equity  interposition,  not  uecessary  to  be  re- 
peated, and  prayed  an  injunction  and  for  gen- 
eral relief.  To  this  hill  a  general  demurrer 
was  filed  hy  the  defendants  and  sustained,  and 
the  complainaDls  derllnini!:  to  plead  further, 
tho  bill  was  dismissed  for  want  of  equity  with 
costs,  December  4,  1885,  whereupon  com- 
phiinants  prayed  an  api>eal  to  the  supreme 
court  of  the  territory,  by  which  the  decree 
was  afllrmed  on  the  authority  of  Chavez  v. 
Luna  (N.  M.)  Jan.  23, 18S9,  iWinker,  ./..  dis- 
s'^ntinir.  The  case  was  thereupon  brought  by 
appeal  to  this  court. 


Mr.  W.  B.  Childers,  for  appellants: 

The  courts  will  look  at  the  journals  of  legis- 
lative bodies  to  see  if  l(>p;islation  has  been  con- 
stitutionnlly  and  legally  enacted. 

&>uth  Ottawa  v.  Perkins,  94  U.  8.  207  (24: 
ir»7);  Gardner  v.  Barney,  73  U.  S.  6  Wall.  51 1 
08:  89:{);  Brown  v.  Nash,  1  Wvo.  Ter.  85; 
Post  V.  Kendall  County  Saprs.  105  U.  S.  688 
(26:  1205);  Greqfj  v.  ForM>,t/i,  65  U.  8.  24  How. 
179  (16:  731);  San  lUat^o  County  v.  Southern 
Pac.  n.  Ok  8  Suwy.  ^93;  Ureen  v.  Welter,  82 
Niss.  651;  Spanglcr  v.  Jacoby,  14  111.  207,  58 
Am.  Dec.  571;  People  v.  S(arne,^5  111.  121; 
Jihan  v.  Lynch,  61  111.  160;  P^fdjic  R.  Co,  v. 
notcrnor.  23  Mo.  ^\  66  Am  Dec.  073;  Burn- 
?ia:n  V.  Monisscy,  14  (J ray,  238,  74  Am.  Doc. 
671);  Miller  v.  Stiitc,  3  Ohio  Si.  475;  Sonthtrark 
Bank  v.  Com.  26  Pa.  440;  Prince  v.  Skillinjl 
Me.  301,  36  Am.  lUp.  325;  Stnte  v.  Rogers,  10 
K<\ .  2ri0.  21  Am.  Rep.  788;  Ue  Bow  v.  PeopU, 
1  Diiiio,  9. 

As  to  what  constitutes  a  quorum,  and  what 
is  meant  by  '*  House  "  in  the  Organic  Act,  see: 
>o>it'ticortlt  V.  Palmyra  <fe  J,  B.  Co.  2  Mich. 
2,s7;  AV  Impvarhment  of  Gov,  Reed  ,13  Fla. 
C";!*:  Cooley,  Const.  Lira.  141-145. 

'Ihore  <'an  l)e  no  such  thing  as  de  facto  lejris- 
lal  ion.  Tbe  rule  that  the  acts  of  de  facto  ofllccrs 
are  upheld  applies  to  purely  miDisterial  oUicers. 

^o  counsel  for  appellees. 


Mr.    Chief  Justice  Fuller   delivered    the 
opinion  of  tbe  court : 

li^Sl  *By  ^^ection  3  of  the  Organic  Act  of  the 
t(  r  I  itory  of  New  Mexico  (9 Slat,  at  L.  446.  chap. 
41))  ihr*<  xcoutive  power  and  authority  in  and 
ovtr  (hat  icrritor}'  was  vested  in  a  governor. 
%\liose  duty  was.  among  others,  to  "approve 
the  laws  passed  by  the  legislative  assembly 
btfcjre  they  shall  take  effect."  By  the  4th 
seiMJoo  it  was  provided  that  there  sliould  be  a 
Fret  clary  of  the  lerrilorv,  who  shall  "  hold  his 
oMicc  for  four  years  unless  sooner  removed  by 
the  President  of  the  United  States,"  and  that 
••  he  shall  record  and  pres^-rve  all  the  laws  and 
proceedings  of  the  legislative  assembly  herein- 
after constituted,  and  all  the  acts  and  proceed- 
ini^s  of  the  governor  in  his  executive  der»art- 
mcnt;  he  shall  transmit  one  copy  of  the  laws 
and  one  copy  of  the  executive  proceedings,  on 
or  t>efore  the  first  day  of  December  in  each 
y«-nr,  to  the  President  of  tbe  United  States, 
and,  at  the  same  time,  two  copies  of  the  laws 
to  tbe  speaker  of  the  bouse  of  Represeota- 
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lives  and  the  PrHdent  of  the  Senate,  for  the 
use  of  Congress."  By  seciion  5  **  the  Uiri-la- 
tive  power  and  authority  of  said  tenitory 
shall  be  vested  in  a  governor  and  a  legislative 
as«^.'mbly.  The  legislative  as^-embly  .shall  con- 
sist of  a  council  and  house  of  representa- 
tives. The  council  shall  consist  of  thinecn 
members,  having  the  qualification  of  voters 
hereinafter  prescribed,  whose  term  of  service 
shall  continue  two  years.  The  house  of  rep- 
resentatives shall  consist  of  twenty-six  mem- 
bers, possessing  the  same  qualifications  as 
prescribed  for  mcirbcrs  of  the  council,  and 
whose  term  of  service  shall  continue  one 
year."  By  seciion  7  it  was  enacted  **  that  the 
legislative  power  of  the  tcrriiorv  shall  extend 
to  all  rightful  subjects  of  legislation  consist- 
ent with  the  Constitution  of  the  United 
States  and  the  provisions  of  this  Act.  .  .  .  All 
the  laws  passed  by  lite  leirislative  assembly 
and  governor  shal The  subnJtted  to  the  Con- 
gress of  the  United  States,  and,  if  di^ap> 
proved,  shall  be  null  and  of  no  effect." 

By  chapter  one  of  title  XXIll.  of  tbe 
Rfvisetl  btatuti'S,  provisions  were  made 
"common  to  all  the  teriilorif  s;"  and  most  of 
those  in  the  Organic  Act.  of  New  Mexico  wirre 
there  reproduced,  with  the  addition  of  certain 
mHtters  of  detail. 

By  section  1842,  It  was  provided  In  nearly 
the  ideutiail  words,  wutatin  mntandis,  of  par- 
a'rraph  2  of  section  7  of  article  *l  of  the[(i50 
Constitution  of  the  United  Slates,  that  every 
bill  which  had  pns-ed  the  le«rislutive  assembly 
of  any  territory'  should,  before  it  hecime  a 
law,  Ce  presented  to  the  governor;  if  he  ap- 
proved it,  he  shoe.M  sisn  it,  but  if  not,  he 
should  return  it,  with  liis  object io/is.  to  the 
house  in  which  it  ciriginaied,  and  that  liouse 
should  enter  the  same  on  its  journals  and  j^i^o- 
CQe(\  to  reconsider  it  If,  after  such  reconsid- 
eration, two  thirds  agree  to  pass  it,  it  should 
be  sent,  together  with  the  objections,  to  the 
other  house,  where  it  should  likewi.<e  be  re- 
con.<i(!ered,  and,  if  approved  bv  two  thirds  of 
that  house,  should  become  a  law.  "  But  in 
all  such  cases  ihc  votes  of  both  houses  shall  l>e 
determined  by  ayes  and  nays,  and  the  names 
of  the  persons  votin<;  for  or  a;:ainst  the  l)ill 
shall  be  entered  on  the  journal  of  each 
house."  The  section  then  provided  for  a  bill 
becoming  a  law  in  like  manner,  as  if  signed  by 
the  governor,  if  not  returned  by  him  within 
three  days,  Sundays  excluded  (or  five  days  in 
Wa«hin^^ton  and  Wyoming)  after  it  had  been 
presented,  unless  the  legislative  assembly,  by 
adjourning  sine  die,  should  prevent  its  re- 
turn, iu  which  case  it  should  not  become  a 
law. 

By  section  1844  it  was  provided  that  the  sec- 
retary of  such  terriiory  should  record  and  pre- 
serve all  the  laws  of  the  legislative  as."<embly 
and  all  the  acts  and  proceedings  of  the  gov- 
ernor in  the  executive  department.  **  and 
transmit  one  copy  of  the  laws  and  journals 
of  the  legislative  assembly,  within  thirty  da^'S 
after  the  end  of  each  session  thereof,  to  the 
President,"  as  well  as  two  copies  of  the  laws 
to  the  Pre.Mdent  of  the  Senate  and  the  Speaker 
of  tbe  House  for  the  use  of  Congress.  And 
it  was  further  provided  that  *'  he  shall  pre- 
pare the  acts  passed  by  the  legislative  assem- 
bly for  publication,  and  furnish  a  copy  hereof 

857 


659-6(tt 


SurBEMK  Court  of  the  Cnitkd  STAXEa 


Oct.  Tkbm^ 


to  tbe  public  printer  of  the  territory,  within 
ten  days  after  the  passage  of  each  act." 

By  the  Act  of  July  27,  1898  (t5  Stat,  at  L. 
241,  242,  chap.  272)  the  Organic  Act  was 
amended,  and  that  amendment  was  carried 
forward  into  section  1921  of  the  Revised 
Statutes,  which  reads:  **  The  secretary  of  New 
Mexico  territory,  upon  the  convening  of  the 
lecislature  thereof,  shall  administer  the  oath  of 
office  to  the  members  elect  of  the  two  houses 
660J  and  the  'officers  thereof,  when  chosen; 
and  no  other  person  shall  be  competent  to  ad- 
minister such  oath  save  in  the  absence  of  the 
sectetar}-;  m  which  case,  any  one  member  of 
either  house  may  administer  the  oath  to  the 
presidio/?  officer  elected,  and  he  shall  admin- 
ister the  same  to  the  members  and  other  offi- 
cers." 

The  acts  of  the  legislative  assembly  of  the 
territory  of  New  Mexico  at  its  twenty  sixth 
session,  which  convened  at  the  capitol  at  the 
city  of  Santa  F6  on  Monday,  the  18th  day  of 
February,  1884,  and  adjourned  on  Thursday, 
the  8(1  day  of  April,  1884,  were  duly  certified 
to  by  the  secretary  of  the  territory  as  having 
been  compared  with  the  enrolled  originals 
and  original  translations  thereof,  respectively, 
on  file  in  his  office,  and  that  the  same  were  true 
and  correct  copies  thereof,  and  published  by 
authority. 

Among  these  acts  as  so  published  appear 
"An  act  authorizing  the  building  of  a  peni- 
tent iarjr  in  the  territory  of  New  Mexico  and 
regulating  its  management,"  approved  March 
14,  1884:  and  an  act  entitled  *'  An  act  to 
amend  an  act  authorizing  the  building  of  a 
penitentiary  and  regulating  its  management, 
approved  March  14, 1884."  approved  March  26, 
1884;  and  "An  act  to  provide  for  the  erec- 
tion of  capitol  building  in  the  city  of  Santa 
Fe,"  approved  March  29,  1884.  Laws  of  New 
Mexico,  chap.  68-60. 

The  legislative  journals  for  that  year,  to 
which  reference  will  hereafter  be  made,  show 
that  each  of  these  acts  was  signed  by  the 
president  of  the  council  and  the  speaker  of 
the  house,  and  its  approval  by  the  j2:overnor 
reported  to  the  house  in  which  the  act  origi- 
nated in  each  instance. 

The  question  in  this  case  is  whether  the  ter- 
ritorial courts  should  have  gone  behind  the 
enrolled  bills  whose  passage  was  thus  duly 
attested,  and  which  were  duly  approvca, 
placed  in  the  proper  depository,  and  duly  cer- 
tified to  and  published,  and  held  them  void 
upon  the  giound  that  certain  members  of  the 
quorum  of  one  of  the  two  bodies  by  which 
they  were  passed  were  seated  without  having 
certificates  of  election.  And  this  notwith- 
standing the  fact  that  "all  the  laws  passed  by 
the  general  assembly  and  governor  were,  as 
must  be  assumed,  duly  submitted  to  Congress 
60 1  ]*and  that  body  did  not  see  fit  to  disapprove 
any  of  them  under  the  power  reserved  by  sec- 
tion seven  of  the  Organic  Act,  a  power  which 
had  been  exercised  affirmatively  in  some  in- 
sinnces.  16  Stat,  at  L.  44.  chap.  21;  16  Stat. 
at  L.  278,  chap.  270;  20  Stat,  at  L.  280,  chap. 
41. 

In  Miners  Bank  of  Duhnque  v.  It/uoa,  63  U.S. 
12  How.  1,  7  [18:  867,  870J,  a  question  arose 
whether  the  validity  of  a  certain  act  of  the 
territory  of   Iowa  could  be  brought  before 
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this  court  under  the  26th  section  of  the  Judi- 
ciary Act,  which  it  was  held  it  could  not.  and 
the  court  said:  "  It  seems  to  us,  that  the  con- 
trol of  these  territorial  governments  properly 
appertains  to  that  branch  of  the  government 
which  creates  and  can  change  or  modify  them 
to  meet  its  views  of  public  policv,  viz:  the 
Congress  of  the  United  States.  Thni  control 
certainly  has  not  been  vested  in  this  court, 
either  in  mode  or  in  substance,  by  the  25th 
section  of  the  Judiciary  Act  It  has  been  ar- 
gued in  this  case,  that  as  Congress,  in  creatine 
the  territorial  governments  of  Wisconsin  and 
Iowa,  reserved  to  themselves  the  power  of 
disapproving  and  thereby  annulling  the  acts 
of  those  governments,  and  had,  in  the  exercise 
of  that  power,  stricken  out  several  of  the  pro- 
visions of  the  charter  of  the  ba.qk  of  Dubuque, 
enacted  by  the  legislature  of  Wisconsin,  as- 
senting to  the  residue;  that  therefore  the  char- 
ter of  this  bank  should  be  regarded  as  an  Ad 
of  Congress,  rather  than  of  the  territorial  gov- 
ernment; and  consequently  the  decision  of  the 
state  court,  in  favor  of  the  repealing  law  of 
Iowa,  must  be  held  to  be  one  in  which  was 
drawn  in  question  and  overruled  the  VMlidity 
of  a  statute  of  or  an  authority  exercised  un* 
der  the  United  States,  and  as  a  decision  also 
against  a  right,  title,  or  privilege  set  up  under 
a  statute  of  the  United  States.  The  fallacy  of 
this  argument  is  easily  detected.  Congress, 
in  creating  the  territorial  governments,  and  in 
conferring  upon  them  powers  of  general  leg- 
islation, did  not.  from  obvious  principles  of 
policy  and  necessit}^  ordain  a  suspension  of 
all  acts  proceeding  from  those  powers,  until 
expressly  sanctioned  by  themselves,  whilst  for 
considerations  equally  strong  they  reserved 
the  power  of  disapproving  or  annulling  such 
acts  of  territorial  legislation  as  might  be 
deemed  detrimental." 

♦In  C^flfr<»  v.Z.w/ia(N.M.)  Jan.  23. 1889,[6«2 
the  supreme  court  of  New  Mexico  held,  upon 
a  hill  of  complaint  setting  up  in  substance  the 
same  matters  as  alleged  here,  that  where  the 
constitution  of  a  state  pre8cril)ed  the  mode  to 
be  observed  by  the  legislature  in  passing  bills, 
there  was  no  doubt  whatever  about  the  power 
of  a  court  to  inquire  into  the  question  as  to 
whether  the  constitution  had  been  violated  or 
not,  but  that  rule  of  law  did  not  apply  to  the 
state  of  facts  presented  in  that  case,  m  which 
the  only  question  was  one  of  the  organizatioQ 
of  the  body;  and  People  v.  Mahaney,  13  Mich. 
481,  was  cited  to  the  point  that  courts  cannot 
entertain  a  bill  to  review  the  action  of  a  legis- 
lature in  the  manner  of  its  organization,  or  the 
election  or  qualification  of  its  members.  Re- 
ferring to  section  7  of  the  Organic  Act  of  the 
territory,  the  court  declined  to  decide  whether 
in  the  general  terms  therein  used,  conferring 
legislative  power  upon  the  legislative  assembly 
of  New  Mexico,  it  was  intended  to  confer  the 
usual  and  ordinarily  incidental  power  to  deter- 
mine finally  the  election,  qualification,  and  re- 
turn of  the  members,  but  concluded  that  as  by 
that  section  all  laws  passed  by  the  legislative 
assembly  and  governor  had  to  be  submitted  to 
Congress,  and,  if  disapproved,  were  null  and 
void  and  of  no  effect,  it  must  be  presumed 
that  these  acts  were  so  submitted,  and,  there 
being  nothing  to  show  that  they  were  disap- 
proved, that  they  had  received  the  passiye  assent 
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of  the  CoDCTess,  and  had  been  In  that  way  ap- 
proved, and  that,  therefore,  there  was  nothing 
upon  which  to  ground  the  jurisdiction  of  the 
court  over  the  subiect  sought  to  be  reviewed. 
In  the  present  case  the  decree  below  was  affirmed 
on  the  authoritv  of  Chavez  v.  Luna,  and  the 
dissent  was  placed  upon  the  ground  that 
mere  non-action  by  Congress  was  not  to  be 
taken  as  an  approval  of  the  acts  of  the  legisla- 
ture so  as  to  preclude  judicial  investigation. 

We  need  not  consider  this  diflerence  of  opin- 
ion further  than  to  say  that  the  fact  that 
resort  to  Congress  was  open  to  those  who  ob- 
jected' to  the  legality  oi  the  acts  passed  by 
this  leg  slntive  assembly  is  not  without  sig- 
Dificuuce  in  inquiring  into  the  jurisdiction  of 
the  courts  in  the  premises. 

In  Fieldw  Clark,  143U  8.  G49 [86:204], it  was 
003]  *held  by  this  court,  upon  great  consider- 
ation, that  the  signiog  by  the  speaker  of  the 
House  of  Representatives  and  by  the  President 
of  the  Senate  in  open  session  of  an  em  oiled  bill 
is  an  official  attestation  of  such  bill  as  one  that 
Las  passed  Congress;  and  that  when  the  bill  thus 
attested  receives  the  approval  of  the  President 
and  is  deposited  in  the  Department  of  State 
according  to  law,  its  authentication  as  a  bill 
that  has  passed  Congress  is  complete  and  un- 
impeacliable.  That  conclusion  was  reached  in 
view  of  the  clauses  of  the  Constitution  of  the 
United  States  bearing  upon  the  subject,  and 
would  seem  to  be  decisive  of  this  case. 

It  is  true  that  the  courts  of  many  of  the  states 
under  constitutional  or  statutory  provisions  of 
a  peculiar  character,  which,  expressly  or  by 
necessary  implication,  required  or  authorized 
the  court  to  go  behind  the  enrolled  Act,  when  the 
question  was  whether  the  Act,  when  authen 
Heated  and  deposited  in  the  proper  office,  was 
duly  passed  by  thehigislature.  have  announced 
a  different  conclusion.  These  cases  are  given 
in  the  notes  to  Field  v.  Clarke  and  some  of 
them  are  referred  tonnd  considered  in  the  opin- 
ion in  that  case.  But  as  the  Or^innic  Act  of 
New  Mexico,  taken  with  the  Revised  Statutes, 
conforms  quite  closely  to  the  provisions  of  the 
Federal  Constitution,  the  rule  laid  down  in 
Field  V.  Clark  governs  the  case  before  us. 

Perhaps,  however  it  would  be  proper  to  ex- 
tend our  examination  somewhat  further.  The 
question  whether  a  seeming  act  of  a  legislature 
has  become  a  law  in  accordance  with  the  fun- 
damental law  is  a  judicial  one  to  be  tested  by 
the  courts  and  judges,  and  not  a  question  of 
fact  to  be  tried  by  a  jury  South  Ottawa  ▼. 
Perkins,  94  U.  S.  260,267  [24:154,157];  Post 
v.KendaU  County  SvprsAO^V.  S.667[2ti:l204]. 
In  the  first  case  Gardner  v.  Uarney,  vS  U.  S.  6 
Wall.  499  [18:  890]  was  cited  with  approval. 
in  which  the  court  laid  down  the  proposition: 
"That  whenever  a  question  arises  in  a  court 
of  law  the  existence  of  a  statute,  or  of  the  time 
when  a  statute  took  eftect.or  of  the  precise  terms 
of  a  statute,  the  judges  who  are  called  upon  to 
decide  it  have  a  right  to  resort  to  any  source  of 
information  which  in  its  nature  is  capable  of 
0O4]  conveying  to  the  judicial  mind  a  *clear , 
and  satisfactory  answer  to  such  quej'tiou;al\va\  s  | 
seeking  tirst  for  that  which  in  its  nature  is! 
moat  appropriate,  unless  the  positive  law  has 
enacted  a  difTerent  rule."  And  see  Duucnn  v. 
McCaU,  139  U.  S.  449[35:210]..A/wf*  v.  Inited 
StaUs,  187  Q.  8.  202,  210  [84:601,6971;  Field 
▼.  Clark,  148  U.  8.  649  [86:294]. 
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The  bill  alleged  that  the  coimsel  oonsisted 
of  twelve  members,  seven  coLstituting  a  quo- 
rum. By  the  Organic  Act  it  was  provided  that 
the  council  shall  consist  of  thirteen  members. 
9  Stat,  at  L.  448,  chap.  49.  g  5.  The  Act  of  June 
19,  1878  (20  Stat,  at  L.  198,  chap.  829)  limited 
the  number  to  twelve  and  directed  the  legisla- 
tive assembly  to  divide  the  territory  into  repre- 
sentative and  council  districts.  An  Act  of  June 
27,  1879  (21  Stat,  at  L.  85.  chap.  40)  referred  to 
the  Act  of  June  19,  1878,  and  to  ''the  twelve 
members  of  the  council."  In  the  sessions  of 
1880  and  1882  there  appear  to  have  been  thir- 
teen members  of  the  council.  N.  M.  Acts, 
lb80,  11:  Acts,  1882,  7.  By  an  Act  of  De- 
cember 21,  1881,  the  election  held  for  mem- 
bers of  the  kcislature  on  the  second  day  of 
November.  1880,  was  declared  to  be  valid  and 
all  the  acts  of  the  legislature,  the  members  of 
which  were  chosen  at  that  election,  were  vali- 
dated, and  the  legislature  directed  to  apportion 
the  representative  and  council  districts,  but  it 
was  provided  that  if  they  failed  to  do  so  the 
apportionment  should  be  made  in  accordance 
with  an  Act  referring  to  the  legislatures  of 
Montana,  Idaho,  and  Wyoming,  approved 
June  8,  1880.  21  Stat,  at  L.  154,  chap.  119; 
22  Stat,  at  L.  1,  chap.  8.  By  an  Act  of  Feb- 
ruary 14, 1884,  it  was  provided  "that  the  mem- 
bers elected  to  the  territorial  legislature  of 
New  Mexico  in  November,  anno  Domini, 
eighteen  hundred  and  eighty-two,  and  all  va- 
cancies legally  filled  since  that  time,  if  any, 
are  hereby  declared  to  be  the  legal  members  of 
the  le;!islature  hereby  authorized,  subject  to 
all  valid  contests."  And  the  legislature  w.ia 
directed  to  convene  on  the  third  Mondav  of 
February,  1^84.  28  Stat,  at  L.  8,  chap";  6. 
But  whether  composed  of  twelve  or  thirteen 
members,  there  can  l)e  no  doubt  that  seven  con- 
stitute a  quorum  authorized  to  do  business. 

It  was  the  duty  of  the  secretary  of  the  terri- 
tory, under  section  1921.  to  administer  the  (vith 
of  office  to  the  members  elect  *of  the  two  [(U)5 
houses, and  there  is  nothingin  thi^l)ill  toexciude 
the  presumption  that  he  did  so,  and  if  so.  it  if 
difficult  to  see  why  )>ersons  so  sworn  in  did  not 
thereby  become  eiitilied  in  the  first  instance  to 
take  their  seats,  or  why  the  council  thus  or- 
ganized was  not  at  least  a  council  de  facto. 

The  charires  in  the  bill  relate  to  three  out  of 
eiffht  menibeis.  but  as  to  one  of  these,  Mr. 
Catron,  the  I  ill  states  that  while  he  did  not 
originally  have  a  ceriificnte  of  election  from 
the  boani  of  county  commissioners,  which  was 
ex  officio  the  canv.issing  board,  he  did  have  a 
certificate  issued  by  that  hoard,  under  the  order 
of  the  district  court,  in  re^jK'Ct  of  which  ad- 
judic:»iion  no  further  question  apppjirs  to  have 
been  made.  Neither  as  to  him  nor  the  two 
other  members  (Mr.  McComns  and  Mr.  Mon- 
toya)  whose  title  to  their  seats  is  questioned, 
was  it  alleged  that  they  were  not  elected  to  the 
council,  but  the  avenuent  as  to  the  laiter  is 
that  the  election  returns  of  the  election  held  in 
November,  1882.  .showed  and  still  show  that 
two  other  persons  received  a  majority  of  the 
voles  CMSt  in  Bernalillo  county  at  the  election 
of  uieuibers  of  the  council  for  that  county  and 
that  the  two  sitting  members  did  not  receive  a 
mnjority  of  the  votes  so  cast  and  were  not  duly 
elected  mem  hers  of  said  council. 

Reference  is  made  in  the  bill  to  the  Journals 
of  the  council  and  bouse  of  the  legislative  as- 
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spmbly  of  New  Mexico  for  ifs  twenty  sixlh 
3«>sion,  and  we  have  examined  them  as  pub- 
lished by  authority.  Thatof  the  council,  after 
stating  that  the  legislative  council  assembled 
February  18, 1884,  in  conformity  with  the  Act 
of  Congress  (23  Stat,  at  L.  3)  recites  that  the 
secretary  of  the  territory  being  present,  "pro 
cocdcd  to  call  the  names  of  the  councilmen 
elect'  d  from  the  different  counties,  respective- 
ly, for  the  purpose  of  swearing  them  in  as 
surh.  The  following  gentlemen  answered  and 
were  duly  sworn,  and  signed  (he  official  reg 
isier,  to  wit."  Tlicn  follow  the  names  of  tight 
persons,  including  those  whose  title  to  seats  is 
c|Ut'Siioned  in  thi."*  firocceding.  The  record 
iibnws  that  the  eU'ction  of  onirvrs  thcreui>on 
ensued,  who  being  duly  sworn  in  by  the  secre- 
ttry,  that  oflictr  retired.  A  commiiiee  was 
then  appointed  to  wait  upon  the  governor  and 
CGOjinform  him  that  the  *counril  wms  duly  or- 
ganized and  re:nl3' to  recc  iveany  commiiniojiiion 
whirh  he  might  be  pleased  to  make  them, 
which  committee  having  retired  in  the  dis- 
ch:irge  of  the  duly  assigmd  them,  after  a  short 
al»Si'iKe  returned,  and  rciwiicd  that  they  bad 
do.je  so  and  that  the  governor  ''recognized 
Ihiji  body  as  legally  organized,  and  would  be 
readv  to  deliver  his  message  to  both  hoiises  in 
j.)inl  H-sion  on  the  next  day."  But  lhi»;  record 
of  the  ]>rocecdiugs  of  Februniy  18.  18^4,  is 
preceded  by  a  prefatory  s^alemrnt  beaded 
"organization."  This  states  that  the  secntary 
of  the  teriiiory  appeared  at  the  coiiucil  chauj- 
ber  at  noon  "for  the  purpose  of  swcarinL'  in 
the  metn Iters  of  the  council  (all  as  a  question 
of  fact  being  present);  he  was  met  witli  a  de 
gnc  of  confiisinn,  whir'h.  being  long  c«»ntin 
ued,"  the  secretary  retired  and  pio<'eeded  to 
the  house,  where  orgjunzallon  was  effected. 
Subsc(|uently,  and  on  the  same  day.  the  secre- 
tary of  the  territory  calhd  the  men.bersof  the 
couneil  to  order  an(i  madn  some  remarks,  stat- 
ing am<»ng  ollur  things  "the  Fcntsof  n. embers 
from  r>erijalillo  coimty  are  disputed."  It  ap 
IKarsfrom  the  judirmcnt  of  the  district  court 
presented,  it  has  pas-ed  u|»on  the  question  in- 
volveil  in  the  ca^e  of  county  oflict  rs  elcted  at 
the  same  election  that  the  members  of  the  leg- 
islature were,  from  that  county;  and  ile(i<U«l 
a«i%<rsf  ly  to  those  elected  upon  the  face  of  the 
returns,  and  that  a  large  number  of  fraudulent 
votes  were  cast.  And  it  oi)pearing  that  the 
upplication  of  the  same  facts  would  change 
tlje  result  as  to  members  claiming  to  have  been 
ehcted  upon  the  same  ticket,  and  it  likewise 
Appearing  that  the  question  of  fraud  in  said 
clrctinn  has  become  one  of  public  notoriety, 
and  it  also  appearing  that  the  seat  of  the  mem- 
ber from  Santa  Fe  county  is  involved  in  a  sim- 
ilar conic  St,  it  therefore  seems  to  me  proper 
and  just  that  at  this  time,  the  members  only 
who  ate  not  involved  in  the  contest  should  l>e 
sworn.  Wheretipon  five  meml)ers  signed  the 
oath  and  were  sworn  in.  The  secretary  there- 
upon further  remarked:  **In  view  of  the  sit 
UHtion  it  seems  to  me  just,  in  the  absence  of 
law  to  the  contrary,  that  the  members  sworn 
in  and  not  involved  in  contest  should  express 
their  judgment  as  to  who  of  the  contestants 
are  pruna  facie  entitled  to  be  sworn  in.  For  this 
OG7  ]  purpose,  and  this  *purpose  alone,  I  will 
consider  a  motion  to  be  submitted  without  de- 
bate."   A  motion  was  then  made  that  Thomas 
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B.  Catron  be  declared  entitled  prima  facie  to 
the  seat  from  Santa  Fe  county,  subject  to  the 
right  of  contest,  which  motion  was  carried  by 
unanimous  vote.  The  name  of  Mr.  Catroo 
was  then  called  by  the  secretary  and  he  ap- 
peared, signed  the  oath  and  was  sworn  in.  A 
similar  motion  was  made  as  to  Messrs.  McCo- 
mas  and  Montoya,  which  being  adopted  by 
unanimous  vote,  their  names  were  called  by 
the  secretary  and  they  appeared,  signed  the 
oath,  and  were  sworn  in  as  meml^rs  from 
Bernalillo.  Mr.  Jose  Armijo  y  Vigil  was  then 
elected  president  of  the  council  and  sworn  in 
by  the  secretary,  and  "the  latter  then  retired." 
VVe  understand*  the  object  of  this  preface  to  be 
to  explain  that  the  three  persons,  in  respect  of 
whom  it  was  claimed  that  they  were  improp- 
erly admitterl  to  seat«  to  the  council,  did  not 
take  theirseats  in  virtue  of  the  vote  of  the  five 
members,  whose  right  to  act  as  memliers  of 
the  council  was  not  disputed,  but  that  the  vote 
of  those  five  was  simply  laken  by  the  secre- 
tary as  advisory,  he  himself  determining  ufKin 
his  own  responsibility  who  were  entitled  to  be 
sworn  in.  So  far  as  the  record  proper  is  con- 
cerned, irrespective  of  this  prefatory  matter, 
nothing  appears  upon  the  journals  to  show 
that  this  was  otherwise. 

The  journal  of  the  house  discloses  similar 
proceedings  as  to  certain  members  from  B'Tu 
alillo  county.  It  further  appcare  therefr>ni 
that  tv\»)  bodies  had  orgardzed,  each  claiming 
to  lie  the  territorial  council,  one  presidetl  over 
by  J.  F.  Chavez  and  the  other  by  J.  Armijo  y 
Vigil,  and  each  had  sent  a  communication  to 
that  elT<*ct  to  the  house.  The  house  lhereu|Mm 
apj»ointed  a  comnuttce  to  asecilain  which  of 
the  two  councds  was  legally  orjianized,  a  ma- 
jority of  which  reported  that,  according  to  the 
law  of  the  Uuiti'd  States,  the  secretary  of  I  he 
territory  was  "the  only  authorized  person  to 
adininisl<*r  the  oath  to  the  members  of  cither 
body  of  the  lei»islalure;  that  no  bo<ly  can  le- 
gally be  orL'anized  until  tirst  being  sworn  in 
by  said  oflicer;"  "that  the  body  represented 
and  presided  over  by  Hon.  Jos«'  Arniijo  y 
Vigil  have  been  duly  sworn  in  by  the  secretary 
of  the  terri'ory  and  rccogn'zcd  by  *the  [<>GS 
governorof lh(«tiriifory,as  th  Teiruhirly  or^jan- 
ize<i  and  legal  l'*ui«^lative  council;"  and  reco:n- 
mended  that  the  hou<e  n'cognize  such  council 
acconiingiy.  The  majority  report  was  adopt- 
ed, the  sitting  members  from  Bernalillo  county 
voting  in  the  adirmative,  but  there  being  a 
majority  without  them. 

On  the  other  baud,  among  the  Joint  resolu- 
tions passed  and  approved  at  the  session  of  the 
legislative  assembly  in  question  and  to  be  found 
in  the  lav\s  for  1881  as  published,  is  one  ap- 
proved April  8,  1884,  rDciting  that  whereas  tlic 
chairman  of  the  committee  on  teiritories  of  the 
United  States  Senate  had  advised  the  governor 
of  the  purpose  of  the  committe  "to  investigate 
the  questions  at  issue  in  connection  with  the 
memorial  of  J.  Francisco  Chavez  and  others, 
referred  to  said  committee,"  and  having  re- 
quested certain  record  evidence  bearing  upon 
the  issues  aforesaid,  it  was  resolved  that  the 
secretary  be  authorized  and  directed  to  turn 
over  for  the  use  of  that  committee  "all  poll 
books  of  the  said  precincts  of  the  counties  of 
Bernalillo  and  Santa  Fe,  of  the  election  held 
on  the  7th  day  of  November,  1883,  and  all  other 
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record  evidence  concerning  and  touching  said 
eleciioD  in  said  counties  now  in  his  possession." 
Laws  N.  M.  1884,  241.  The  memorial  thus 
referred  to  will  be  found  in  the  Congressional 
Record  for  the  firstsessionof  the  Forty  eighth 
Coni'ress,  p.  1549.  where  it  appears  that  a  me- 
morial sigued  by  Mr.  Chavez  and  six  others, 
holding,  as  they  state,  the  proper  legal  evidences 
of  election  to  the  twenty-sixth  legislative  as- 
sembly of  New  Mexico,  was  presented  to  the 
8enate  of  the  United  States  on  March  3,  1884, 
and  was  referred  to  the  committee  on  territo- 
ries. 

This  memorial  refers  to  the  provisions  of  the 
territorial  laws  that  "each  branch  of  the  legis- 
lative assembly  shall  decide  and  determine  the 
election  and  qualifications  of  their  own  mem- 
bers under  the  rules  and  restrictions  that  may 
be  respectiveh'  adopted  by  each  branch  for  that 
j>urpo8€.*'  That  **if  a  contested  election  he 
{•ending,  the  person  holding  the  certificate  of 
election  shall  take  possession  and  discharge  the 
duties  of  the  office  until  the  contest  shall  be 
he  decided."  KM.  Com  p.  Laws  1805,  chap. 
03,  §^  <i5,  50.  And  thai  the  board  of  county 
commissioners  shall  act  as  lioarda  of  canvassers 
OGUl  of  the  *elect ions  within  their  respective 
ffumius;  **and  shall  immediately  i'-sue  a  certi- 
fiCTite  of  election,  under  their  hands,  to  the 
pel  son  tli.'it  may  have  received  the  hii'liest 
nutnbcr  of  votes  for  any  oUice."  N.  M.  Laws 
18;G,  chap.  1,  ?14.  ^  9. 

The  pn'e<c(lin.!;s  of  February  18,  1884,  are 
then  relaied  at  hii'rih,  and  it  is  insisted  that  the 
conduct  of  the  secittnrv  was  unlawful,  arbi- 
Irary  and  in  defiance  of  right,  justice,  and  the 
plain  provi.sious  of  the  l?iw.  We  are  not  ad- 
vis(>d  us  to  what  became  of  the  inv(  stigation 
bused  on  the  memorial  and  refeire<l  to  in  the 
joint  rcsolutioii,  Imt  it  would  appear  that  Con- 
puss  to(»k  no  action  wliat«'V«r  in  the  premises, 
aliltoujh  its  atieiitiou  uus  thus  called  to  the 
comli  ion  of  an*.iirs. 

It  is  undisiiuted.  therefore,  that  the  council 
which  parlicipatrd  in  the  enactment  of  these 
laws  was  rec  o^uized  by  the  /iOvenn»r  and  the 
pccietaiy  of  the  territory  and  by  the  house,  nor 
h  there  any  suggestion  in  the  hill  of  the  exist- 
ence of  any  other  council  than  the  one  thus 
r».coL»ni/,e(i;  and  the  courts  of  the  territory 
iia\«-  adjudged  that  these  ads  were  duly  en- 
acted. 

lu  the  meantime,  it  must  be  presumed  that 
l)onds  have  been  isi^^ued  to  provide  funds  for  the 
erection  of  a  ])enilcntiary  and  a  Capitol,  and 
tiiat  these  public  works  have  gone  forward. 
(Considerations  of  public  policy  and  necessity 
for  the  protection  of  the  public  and  individuals 
whose  interests  ma}'  be  alTertcd  thereby  forbid 
this  mode  of  attacking  the  validity  of  acts  of 
i}(VH'cts  de  facto,  if  this  eotmcil  were  no  more 
than  that,  whatever  defects  there  may  be  in 
the  legality  of  their  appointment  or  election. 
Aojlon  V.  Hhclbi/  Couuty,  118  U.  S.  441  [30: 
la*)). 

Under  these  circumstances  we  think  It  clear 
that  the  judgment  of  the  supreme  court  of  the 
territory  must  be  aftlrmed. 

In  Ctongli  V.  Curtis,  134  U.  S.  361,  371  [33: 
945, 949],  petitions  formandamusto  compel  the 
secretary  of  the  territorj*  of  Idaho  to  record 
certain  proceedinps  as  part  of  the  proceedings 
of  a  session  of  the  legislature  of  the  territory, 

153  U.  S.  U.  8.,  Book  38. 


and  to  compel  the  clerk  of  the  territorial  house 
to  bring  his  minutes  and  journals  into  court  to 
l>e  there  corrected,  came  under  review,  and  this 
court  said:  "It  is  not  one  of  the  functions  of  a 
*court  to  make  up  the  records  of  the  pro- [670 
ceedings  of  legislative  bodies.  Nor  can  it  be  re- 
quired, in  a  case  not  involving  the  private  inter- 
est of  parties,  to  determine  whether  particular 
bodies  assuming  to  exercise  legislative  functions 
constitute  a  lawful  legislative  assembly.  Such  a 
question  might  indeed  arise  in  a  suit  depending 
upon  an  enactment  passed  by  such  an  assembly. 
And  it  might  be  that,  in  a  case  of  that  charac- 
ter, and  under  some  circumstances,  the  court 
would  be  compelled  to  decide  whether  such  an 
enactment  was  passed  by  a  legislature  having 
legal  authority  to  enact  laws.  How  far  in  the 
decision  of  such  a  question  the  judiciary  would 
be  concluded  l)y  the  record  of  the  proceedings 
of  those  bodies,  deposited  by  the  person  whose 
duty  it  was  to  keep  it  with  the  officer  desig- 
nated by  law  as  its  custodian,  are  questions  we 
have  no  occasion  at  this  time  to  consider." 

Without  undertaking  to  consider  under  what 
circumstances  which  of  two  legislative  bodies 
may  be  judicially  determined  to  be  the  lawful 
and  true  body,  or  when  or  how  the  lawful  or- 
gimization  of  a  legislative  body  may  be  judi- 
cially drawn  in  question,  we  arc  of  opinion  that 
the  allegations  of  this  bill  made  no  such  case 
for  interposition  as  would  have  jusiiUcd  the 
courts  in  going  behind  the  enrolled  bills  as  de- 
po.^ited  with  the  secretary  of  the  territory  and 
deelairing  them  invalid  because  some  of  the 
memliers  of  the  council  were  seated  without 
ccrliflcates  of  election. 

We  may  add  that  by  an  act  passed  by  the 
legislative  assembly  in  question,  approved 
April  8, 1884  (N.  M.  Laws  1884,  chap.  06)  a 
compilation  of  the  laws  of  the  territ(»ry  was 
provided  for:  which  compilation  was 'duly 
made  and  published  by  authority  (N.  M. 
Com  p.  Laws  18S4);  that  an  ofilcial  index  to 
these  compiled  laws  was  adopted;  the  compiled 
laws  amended  in  many  particulars;  and  other 
acts  of  1884  amended  or  repealed,  l)y  the  suc- 
ceedlnir,  the  27th  legislative  assembly  (N.  M. 
Laws  18S6,  1887,  chap.  49,  and  ptntnm);  and 
an  act  was  also  passed  for  the  issue  of  bonds 
**for  the  purpose  of  paying  the  present  and 
current  incicbledness  of  the  capilol  building" 
(Laws  li<8U,  lfc87,  chap.  45)  which  latter  act 
was  approved  by  Congress  on  June  23,  188S. 
25  Sttit.  at  L.  340,  chap.  693. 

Decree  afflrmed. 


ELIAB  W.  METCALP,  Plf,  in  Err.,  [071 

CITY  OF  WATERTOWN. 

(Soc  S.  C.  Reporter*8  ed.  671-084.) 

StatiiUs  of  limitations — actions     on  foreign 
judyinents—judgment  of  (/.  S,  circuit  court. 

L    8tnf  utes  of  limitations  of  actions,  real  and  per- 
sonal, as  enacted  by  the  lot^islature  of  a  state,  and 

Note.— A«  to  what  statute  of  limltcUions  governs; 
effect  of  new  statutes,  lex  fori^and  not  lex  loci,  gov- 
erns, see  note  to  Townsend  v.  Jemlaon,  Vk  191. 

As  to  equity  of  redemption  barred  by  time,  see  note 
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at  construed  by  iti  taifftaest  court  are  rules  of  years  after  the  judgmeDt  or  decree  was  rea- 

decision  in  the  courts  of  tbe  United  States.  dered. " 
1.   Actions  upon  foreijm    Judflrments  must   be       ♦xhe  Revised  Statutes  of  1858,  chap.  [672 

?~"5?S'^*^ilL^®'^"^'^if'^l^^®**^  188.  contain  the  following  provisions: 
law,theIex/or^orrtesuitwillbeba^^^^  «g^^    ^    ^^^-^  actions  ci  only  be  com. 

^^^''.^Vi1Z^l^^n.!^^^^^  "fenced  within  the  periods  prescriW  in  this 

1868,  of  Wisconsin,  oonstitutes  no  defense  to  an  «u„-,tg-    pxopnt  when  in  unprial  rASPH  a  Hif 

action  on  a  Judgment  recovered  in  tbe  D.  8.  cnapter.  except  wiien  in  special  cases  a  ail- 

Circuit  Court  for  the' District  of  Wisconsin;  the  ^^^^^  '"PJ^il^"  "  prescribed  by  statute." 
twenty  years  limitation  of  such  statutes  applies         Sec.  14.  The  periods  prescribed  in  section 

to  such  Judgment.  one  of  this  chapter,  for  the  commencement 

[^o.  18.]  ^^  actions  other  than  for  the  recovery  of  real 

Argued  Dee,  8,  9,  1892.    Reargued  April  18,  P'?S^'''y\^^*ll?J?  ."  ^o^^o^s-  ,      . 

1894,    Decided  May  14,  1894,  ".^«<^-    ^^-   ^^/^"^  ^^^^^^  ?«*"•    V   ^° 

^o47^.    x^  v.<«  •  ^  ^  ^^,  xo  ^.  action  upon  a  judgment  or  decree  of  any 

court  of  record  of  this  state.     2.  An  action 

IN  ERHOR  to   the    Circuit    Court    of  the  upon  a  sealed  instrument,  when  the  cause  of 

United  Slates  for  the  Western  District  of  action  accrues  within  this  state. 
Wisconsin,  to  review  a  judgment  in  favor  of       -ggc.  16.  Within  ten  years :    1.  An  action 

defendant,  the  City  of  Watertown,  in  an  ac-  upon  a  judgment  or  decree  of  any  court  of 

tion   brought  in   1883  by  Eliab  W.  Melcalf,  record  of  any  state  or  territory  within  the 

plamtiflP,  as  assignee  of  a  judgment  for  $10,-  United  States,  or  of  any  court  of  the  United 

207  86.  recovered  in  1866.  m  the  CiicuitCourtof  states.     2.  An  action  upon  a  sealed  instru- 

the  United  States  for  the  District  of  Wisconsin,  ment,  when  the  cause  of  action  accrued  with- 

upon  said  judgment;  in  whicli  action  the  de-  r^yxi  this  state. " 

fense  was  that  the  cause  of  action  did  not  arise       in  the  Revised  Statutes  of  1878.  §^  4220. 

within  ten  years  before  the  action  was  brought  422I,  the  language  of  the  provisions  as  to 

and  that  the  action  was  therefore  barred  by  actions  on  judgmenU  is  modified,  so  as  to 

the  statute  of  hmitations  of  Wisconsin.     Re-  foclude  in  the  limitation  of  twenty  years 

versed,  and  cause  remanded  with  direction  •-©  «*axi  action  upon  a  judgment  or  decree  of  any 

enter  judgment  for  plaintiflP.  Pourt  of  record  of  this  state,  or  of  the  United 

bee  same  case,  128  U.  S.  586  (82: 543.)  States,  sitting  within  this  state ;"  and  to  con- 

,  fine  the  limitation  of  ten  years  to  "an  action 

Statement  by  Mr.  Gfnef  justice Tmlert  upon  a  judgment  or  decree  of  any  court  of 

Tliis  was  an  action  brought  June  29,  1883,  record  of  any  other  state  or  territory  of  the 

in  the  Circuit  Court  of  the  United  States  for  United  States,  or  of  any  court  of  the  United 

the  Western  District  of  Wisconsin,  by  aciti-  sutes,  sitting  without  this  state.**    By  rea- 

zen  of  Ohio,  the  assignee  of  certain  persons  son  of  a  saving  clause  in  ^  4984,  the  case  at 

who  were  assignees  in  different  proportions  bar  is  not  governed  by  these  statues,  but  by 

of  a  judgment  for  the  sum  of  $10,207.86,  re-  the  statutes  of  1858. 
covered  April  9,  1866,  in  the  Circuit  Court 

of  the  United  States  for  the  District  of  Wis-        Messrs,  Chas.  E.  Monroe  and  Geo.  A. 

consin.  by  a  citizen  of  Tennessee  against  a  Jenks  for  plaintiff  in  error,  on  the  first  argu- 

municipal  corporation  of  Wisconsin.     The  ment. 

petition  having  been  amended  (in  accordance       Messrs.   Georire  W.  Bird  and  Daniel 

with   the  opinion   delivered   by  this  court  Hall  for  defendant,  on  the  first  argument, 
when  the  case  was  before  it  at  a  former  term,       Messrs,  Charles  E.  Monroe  and  Geo.  A. 

and  reported  in  128  U.  S.  586  [32:  543])  by  Jenkefor  plaintiff  in  error,  on  reargumcnt. 
allowing  that  this  plaintiff's  assignors  were       Messrs.  Geo.  W.  Bird  and  Daniel  EaU 

citizens  of  other  states  than  Wisconsin,  the  for  defendant  in  error,  on  leargument. 
defendant  answered  that  the  cause  of  action 

did  not  arise  within  ten  years  before  thisac-       Mr,    Cliicf  Justice  Fnller  delivered  tbe 

tion  was  brought,  and  that  the  action  was  opinion  of  the  court : 

therefore  barred  by  the  statute  of  limitations       It  will  be  perceived  that  the  questions  aris- 

of  Wisconsin.     The  case  having  been  sub-  ing  upon  the  *record  in  this  case  relate  r073 

mitted  to  the  circuit  court  for  trial  without  to  tbe  meaning,  applicability,  and  valiaitvof 

a  jury,   that  court,   on  August  2.    1889.  so  the  first  para&rraph  of  section  16  of  the  Revised 

held.  and.  having  filed  findings  of  fact  and  Statutes  of  Wisconsin  of  1858,  which,  taken 

conclusions  of  law,  rendered  judgment  for  in  connection  with  sections  1  and  14,  barred 

the  defendant.     The  plaintiff  sued  out  this  ^an  action  upon  a  jud«:ment  or  decree  of  any 

writ  of  error.  court  of  record  of  any  state  or  territory  with- 

The  Revised  Statutes  of  Wisconsin  of  1849,  in  the  United  States,  or  of  any  court  of  tbe 

chap.  127.  g  41,  applied  one  limitation  to  all  United  States,**  in  ten  years.     The  conten- 

judgments  of  courts  of  record   within  the  tion  of  the  plaintiff  is  that,  under  a  proper 


fnited  States,  as  follows :  **  Every  judgment 
and  decree  in  any  court  of  record  of  the 
United  States,  or  of  any  state  or  territory  of 
the  United  States,  shall  be  presumed  to  be 
paid  and  satisfied  at  the  expiration  of  twenty 


construction  of  the  paragraph,  judgment  or 
decrees  of  the  courts  of  the  United  States 
sitting  within  the  state  of  Wisconsin  are  not 
included  therein,  and  that  if  this  were  not 
so,  it  would  be  so  far  unconstitutional.    De* 


to  Thomas  v.  Brookenbroufirb,  6: 287,  and  to  Prevost       That  neither  iimt  nor  titatute  of  Hmitntions 

V.  Gratz,  6: 811.  aaainst  the  state,  see  note  to  Qlbson  v.  Cboatsau* 

As  in  effect  of  state  decisions  and  laws^  in  regard   80:  SSL 
to  ttcUute  of  limitations^  upon  United  States  courts, 
ree  note  to  Blmendorf  v.  Taylor,  6: 880. 
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fendant  claims  that  such  judgments  or  de- 
crees plainly  fall  within  the  statute,  no  room 
beine  left  for  construction;  and  that  it  is 
valid  as  to  suits  on  Federal  judgments  or 
decrc«;s  in  the  state  courts,  and  therefore  valid 
as  to  suits  on  such  judgments  or  decrees  in 
Federal  courts,  under  the  34th  section  of  the 
Judiciary  Act  of  1789. 

By  that  section  it  was  provided  that  *'the 
laws  of  the  several  states,  except  where  the 
Coustitution.  treaties  or  statutes  of  the  United 
States  shall  otherwise  require  or  provide, 
shall  be  regarded  as  rules  of  decision  in  trials 
at  common  law  in  the  courts  of  the  United 
States,  in  cases  where  they  apply ;"  and  this 
was  carried  forward  into  section  721  of  the 
Revised  Statutes.  And  from  the  beginning 
this  court  has  recognized  statutes  of  limita- 
tions of  actions,  real  and  personal,  as  enacted 
by  the  legislature  of  a  state,  and  as  construed 
by  its  highest  court,  as  rules  of  decision  in 
the  courts  of  the  United  States.  Bansennan 
V.  BlunU  147  U.  8.  647,  652  [37:  816,  318], 
and  cases  cited. 

M'KlmoyU  v.  Cohen,  38  U.  S.  18  Pet.  312, 
327  [10:  i77,  184],  is  an  earlv  and  loading 
case  on  the  subject  cited  and  largely  quoted 
from  by  counsel  for  defendant.  The  statute 
of  limitations  of  Georgia  involved  in  that 
case  required  "actions  of  debt  upon  judg- 
ments obtained  in  courts  other  than  the  courts 
of  this  state"  to  be  brought  **  within  five  years 
next  after  the  judgments  shall  have  been  ob- 
tained," and  an  action  having  been  brought 
in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Georgia  upon  a  judgment 
rendered  in  a  court  of  Uie  state  of  South  Caro- 
lina, it  was  held  that  the  statute  could  be 
674]  *plcaded  in  bar  thereof.  Mr,  Justice 
Wayne  delivered  the  opinion  of  the  court, and 
after  stating  that  judgments  recovered  in  one 
state"  are  record  evidence  of  a  debt,  or  judg- 
ments of  record,  to  be  contested  only  in  such 
way  as  judgments  of  record  may  be, and  conse- 
quently are  conclusive  upon  the  defendant  in 
every  state,  except  for  such  causes  as  would 
be  sufficient  to  set  aside  the  judgment  in  the 
courts  of  the  state  in  which  it  was  rendered ," 
hut  that  a  plea  of  the  statute  of  limitations 
was  "well  settled  to  be  a  plea  to  the  remedy, 
and  consequentlv  that  the  lex  fori  must  pre- 
vail;"  proceeded  as  follows:  "It  would  be 
strange,  if  in  the  now  well  understood  rights 
of  nations  to  organize  their  judicial  tribunals 
according  to  their  notions  of  policy,  it  should 
be  conceded  to  them  in  every  otiier  respect 
than  that  of  prescribing  the  time  within 
which  suits  shall  be  litigated  in  their  courts. 
Prescription  is  a  thing  of  policy,  growing 
out  of  the  experience  of  its  necessity ;  and 
the  time  after  which  suits  or  actions  shall 
be  barred  has  l)een,  from  a  remote  antiquity, 
fixed  by  every  nation  in  virtue  of  that  sov- 
ereignty by  which  it  exercises  its  legislation 
for  all  person  and  property  within  its  juris- 
diction. This  being  the  foundation  of  the 
ri^ht  to  pass  statutes  of  prescription  or  limit- 
ation, may  not  our  states,  under  our  system, 
exercise  this  right  in  virtue  of  their  sover- 
eignty? Or  is  it  to  be  conceded  to  them  in 
every  other  particular,  than  that  of  barring 
the  remedy  upon  judgments  of  other  states 
by  the  lapse  of  time?    The  states  use  this 
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right  upon  judgments  rendered  in  their  own 
courts :  and  the  common  law  raises  the  pre- 
sumption of  the  payment  of  a  judgment  after 
the  lapse  of  twenty  years.  May  they  not  then 
limit  the  time  for  remedies  upon  the  judg- 
ments of  other  states,  and  alter  the  common 
law  by  statutes,  fixing  a  less  or  larger  time 
for  such  presumption,  and  altogether  barring 
suits  upon  such  judgments,  if  they  shall  nut 
be  brought  within  tiie  time  suited  in  the  stat- 
ute? it  certainly  will  not  be  contended  that 
judgment  creditors  of  other  states  shall  he 
put  upon  a  better  footintr  in  regard  to  a  stiite's 
right  to  legislate  in  this  particular,  than  the 
judgment  creditors  of  the  state  in  which  the 
judgment  was  obtained.  And  if  this  right 
so  exists,  may  it  not  l)e  exercised  by  a  state's 
restraining *thc  remedy  upon  the  jiuig-|075 
ment  of  another  state,  leaving  those  of  its  own 
courts  unaffected  by  a  statute  of  limitations, 
but  subject  to  the  common  law  presumption 
of  payment  after  the  lapse  of  twenty  years? 
In  other  words,  may  not  the  law  of  a  state 
fix  different  times  for  barring  the  remedy  in 
a  suit  upon  a  judgment  of  another  state,  and 
for  those  of  its  own  tribunals?  We  use  this 
mode  of  argument  to  show  the  unreasonable- 
ness of  a  contrary  doctrine.  But  the  point 
might  have  been  shortly  dismissed  with  this 
safe  declaration,  that  there  is  no  direct  con- 
stitutional inhibition  upon  the  states,  nor 
any  clause  in  the  Constitution  from  which 
it  can  be  even  plausibly  inferred,  that  the 
states  may  not  legislate  upon  the  reme<ly  in 
suits  upon  the  judgments  of  otiier  states  ex- 
clusive of  all  interference  with  their  merits. 
It  being  settled  that  the  statute  of  limita- 
tions may  bar  recoveries  upon  foreign  judg- 
ments: that  the  effect  intended  to  lie  given 
under  our  Constitution  to  judgments  is,  that 
they  are  conclusive  only  as  regards  the  mer- 
its: the  common  law  principle  then  applies 
to  suits  upon  them,  that  they  must  be  brought 
within  the  period  prescribed  by  the  local  law, 
the  lex  fori,  or  the  suit  will  be  barred." 

Reference  is  also  made  to  Ross  v.  Duval, 
88  U.  S.  13  Pet.  45  [10 :  51 1,  in  which  it  was 
held  that  an  act  of  the  legislature  of  Virginia 
providing  that  judgments  of  any  court  with- 
in the  state,  when  execution  had  not  been  is- 
sued, might  be  revived  within  ten  years  from 
that  date  by  scire  facias  or  action  of  debt 
thereon,  and  that  when  execution  had  been 
issued  and  not  returned,  other  executions  and 
proceedings  on  tiie  judgment  might  be  had 
within  ten  years  and  not  after,  was  a  statute 
of  limitations  and  applicable  to  a  judgment 
obtained  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Virginia.  That 
was  no  more  than  applying  to  the  judgments 
of  the  United  States  courts  the  same  rule  that 
applied  to  the  judgments  of  the  state  courU, 
and  in  neither  of  these  cases  did  the  precise 
question  arise  presented  in  the  case  before  us. 

By  the  Act  of  May  26,  1790,  chap.  11.  and 
the  supplement  thereto  of  March  27.  1804. 
chap.  56,  now  embodied  in  section  905  of  the 
Revised  Statutes,  it  is  provided  that  the  re- 
cords and  judicial  proceedings,  not  only  of 
the  courts  of  any  state,  but  'also  of  any  [070 
territory  or  of  any  country  subject  to  the  ju- 
risdiction of  the  United  States,  authenti- 
cated as  therein  prescribed,  "shall  have  such 
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faith  and  credit  given  to  them,  in  every 
court  within  the  Uiriited  States,  as  they  have 
by  law  or  usage  in  the  courts  of  the  state 
from  which  tliey  are  taken ;"  that  is  to  say, 
such  faith  and  credit  as  they  are  entitled  to 
in  the  courts  of  the  state  territorj^,  or  other 
country  subject  to  the  jurisdiction  of  the 
United  States  from  which  they  are  taken. 

In  Dupaueur  v.  Roeliereau,  88  U.  S.  21 
Wall.  180,  185  [22:  688.  590J,  Mr.  Justice 
Bradley,  speaking  for  the  court,  said :  **The 
only  effect  that  can  be  justly  claimed  for  a 
judgment  in  the  circuit  court  of  the  United 
States,  is  such  as  would  belong  to  judgments 
of  the  state  courts  rendered  under  similar 
circumstances  ;**  and  **  it  is  apparent,  there- 
fore, that  no  higher  sanctity  or  effect  can  be 
claimed  for  the  judgment  of  the  circuit  court 
of  the  United  States  rendered  in  such  a  case 
under  such  circumstances  than  is  due  to  the 
judgments  of  the  state  courts  in  a  like  case 
and  under  similar  circumstances. "  The  same 
views  wire  expressed  by  the  court  through 
Mr.  Justice  Matthews  in  Embry  v.  Palmer, 
107  U.  S.  7,  9,  10  [27 :  348,  349]  ;  Crescent 
City  Live  Stock  L.  S  8,  II.  Co.  v.  Butchers 
Union  S.  H.  di  L.  A  L.  Co.  120  U.  S.  141. 
140,  147  [30:  614,  616,  617].  It  cannot  be 
doubted  that,  in  rcsi^ect  of  their  effect  under 
section  90«'>,  the  judgments  and  decrees  of  the 
circuit  courts  of  the  United  States  are  eu 
titled  to  the  same  sanctity  and  effect  in  di4 
courts  of  each  state,  when  those  courts  are 
held  within  the  state,  as  their  own  Jadg- 
ments.  nothing  more  but  nothing  less. 

So  far  as  that  section  relates  to  the  cHTrct 
to  be  given  to  the  judicial  proceedings  of  •'.he 
states,  it  is  founded  on  article  4,  section  1 
of  the  Constitution;  but  the  power  to  pre- 
scrilic  what  effect  shall  be  given  to  the  judi- 
cial proceedings  of  the  courts  of  the  United 
States  is  conferred  by  other  provisions  of  the 
Constitution,  such  as  those  which  declare 
the  extent  of  the  judicial  power  of  the  United 
States;  which  authorize  all  legislation  nec- 
essary and  pro|>er  for  executing  the  powers 
vested  by  the  Constitution  in  the  government 
of  the  United  States,  or  in  any  department 
or  ofllcer  thereof;  and  which  declare  the  su- 
premacy of  the  power  of  the  national  govern- 
ment within  tlic  limits  of  the  Constitution. 
077]  *The  judicial  power  of  the  United 
States  is  vested  in  one  Su))reme  Court  and  in 
such  inferior  courts  as  the  Congress  may  from 
time  to  time  ordain  and  establish.  Congress 
has  accordingly  established  circuit  courts; 
the  judicial  power  vested  in  them  extends  to 
controversies  between  citizens  of  different 
states ;  and  the  citizens  of  each  state  arc  enti- 
tled to  the  privileges  and  immunities  of  citi- 
zens in  the  several  states. 

It  is  argued  tliat  this  legislation,  if  given 
the  construction  contended  for.  would  in- 
volve the  assertion  of  power  over  the  Federal 
courts,  and  by  discrimination  impair  their 
jurisdiction  and  authority  ;  and  also  in  effect 
deprive  the  citizens  of  other  states  of  privi- 
leges secured  to  them  by  the  supreme  law  of 
the  land  ;  that  as  long  as  a  limitation  pre- 
scribed by  state  law  is  equally  applicable 
to  all  judgments  rendered  within  or  without 
a  state,  there  is  no  discrimination  against 
judgments  rendered  in  the  Federal  courts ; 
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but  when  there  is  a  discrimination  between 
Judgments  rendered  in  the  courts  of  a  state 
and  those  rendered  in  the  Federal  courts  held 
in  the  same  state,  it  is  an  attack  upon  the 
judicial  authority  of  the  United  States,  and 
in  limitation  of  the  right  of  citizens  to  in- 
voke that  Jurisdiction.  Hence,  that  this 
statute  of  1868,  if  it  have  the  scope  insisted 
on,  cannot  apply  as  a  rule  of  decision  in  this 
case  under  section  721,  because  the  Consti- 
tution of  the  United  States  otherwise  re- 
quires ;  that  that  section  does  not  concede  to 
the  states  the  right  to  make  laws  that  in  any 
way  discriminate  against  the  Judgments  of 
the  courts  of  the  United  States  in  a  particu- 
lar state,  but  simply  prescribes  the  rule  that 
whatever  the  state  laws  are  in  respect  of  the 
conduct  and  course  of  the  judgments  of  its 
Oivn  courts  should  be  the  guide  within  con- 
stitutional limits  for  the  action  of  courts  of 
the  United  States  in  proceeding  in  respect 
of  the  judgments  of  those  courts  in  that  state ; 
and  that  in  that  view  the  first  paragraph  of 
section  15,  providing  that  actions  could  be 
brought  within  twenty  years  upon  a  judg- 
ment or  decree  of  any  court  of  record  of 
AVisconsin,  applied,  while  the  first  paragraph 
of  section  16  did  not  apply  except  in  refer- 
once  to  judgments  of  any  court  of  tlic  United 
States  other  than  in  the  state  of  Wisconsin. 

Massiugill  v.  Doions,  i>S  V.  S.  7  How.  760, 
766  [12  :903,  905],  is  cited  by  plaintiff,  which, 
♦however,  did  not  involve  the  limita-  [678 
tion  of  actions.  There  a  lieu  upon  real  es- 
tate acquired  by  virtue  of  a  judgment  re- 
covered in  the  Circuit  Court  of  the  United 
Stall's  far  ^he  Southern  District  of  Missis- 
sippi in  1S39,  when,  by  a  law  of  the  state. 
it  W(i3  a  vaiiti  Jien,  was  held  not  to  be  lost 
\}y  Qou  compliance  with  a  subse([Uent  stat- 
ute of  the  state,  passed  in  1841.  making  it  a 
condition  of  the  validity  of  liens  under  judg- 
ments theretofore  rciuhTi'd  that  the  judg- 
ments should  bo  recorded  within  four  montiiA 
of  the  p^issage  of  the  statute,  in  the  oHlce  of 
the  circuit  court  of  the  county  in  which  the 
land  was.  And  this  court  said  :  ''In  those 
states  where  the  judgment  or  the  execution 
of  a  state  court  creates  a  lien  only  within 
tlie  county  in  which  the  ju<lgnient  is  entered, 
it  has  not  been  doubti'd  tiiat  a  similar  pro- 
ceeding in  the  circuit  court  of  tlie  United 
States  would  create  a  lien  to  the  extent  of 
its  jurisdiction.  This  has  been  the  practical 
construction  of  the  power  of  the  courts  of  the 
United  States,  whether  the  lien  was  held  to 
be  created  by  the  issuing  of  process  or  by  ex- 
press statute.  Any  other  construction  would 
materially  affect,  and  in  some  degree  sub- 
vert, the  judicial  power  of  the  union.  It 
would  place  suitors  in  the  state  courts  in  a 
much  better  condition  tlian  in  the  Federal 
courts."  Cooke  v.  Avet-y,  147  U.  8.  875,  887 
[37:  209,  213]. 

But  we  do  not  understand  defendant's 
counsel  to  contend  that  a  state  has  power  to 
regulate  or  vary  the  proceedings  or  judg- 
ments of  the  United  States  courts  as  such,  or 
that  Congress  can  either  delegate  ita  own 
powers  or  enlarge  those  of  a  state,  but  that 
as  a  mere  (question  of  power  a  state  may  pre- 
scribe limitations  upon  judgments  without 
regard  to  the  court  pronouncing  them ;  that 
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a  judgment  is  simply  record  evidence  of  the 
debt  or  liiibility  as  between  tlie  parties ;  tliut 
there  is  no  constitutional  proliibiiion  upon 
the  power  to  limit  actions  thereon,  and  that 
while  actions  on  judgments  in  the  courts  of 
the  United  States  cannot  be  controlled  by  the 
exercise  of  this  power,  that  result  is  rcai-hed 
under  section  721,  wliich  makes  the  law  of 
the  state  in  that  regnrd  a  rule  of  derision. 

Asa  general  rule  this  court  follows  the  de- 
cisiousof  the  highest  court  of  a  state  in  the 
67 OJ  construction  of  the  statutes  of  the  state, 
unless  they  conflict  with  or  impair  the  elll- 
<uicy  of  some  provision  of  the  Constitution  of 
the' United  States  or  of  an  Act  of  C'ongrcss; 
but  we  think  we  are  at  liberty,  and  perhaps 
required,  under  the  circunisiances  existing 
here  to  interpret  this  statute  for  ourselves. 

In  June,  1870,  the  Circuit  Court  of  the 
United  Slates  for  the  District  of  Wisconsin, 
in  the  case  of  Cole  v.  Wtil,  JmJf/e  T>rununond 
and  District  Judge  Miller  holdiiii;  the  court, 
sustained  a  demurrer  to  the  plea  of  the  ten 
veal's'  limitation  in  bar  of  an  action  ui)on  a 
judgment  recovered  in  the  District  Court  of 
the  United  States  for  the  District  of  \Vis(!on- 
sin.  In  January,  ISHrt.  the  circuit  court  held 
otherwise  in  the  c^ise  before  us  and  foun<l  for 
the  defendant  on  the  defenj-e  now  under  con- 
siclenitioji,  and,  judgment  liaving  been  ren- 
dered, the  cause  was  brought  on  error  to  this 
court,  the  record  being  li led  Oeiober '.).  IS^^.V 
On  December  10,  IHbS,  tiiat  ju«l.L'ment  was 
reversed  upr>n  a  (]uesiion  of  jurisdicfion  and 
the  cause  reiMnn<hd.  12a  U.  S.  OSO  {:\2  :  r)4:^J. 
While  that  writ  of  erroi  was  pending  in  this 
court,  and  in  August,  1880,  an  action  was 
brought  in  one  of  the  state  circuit  courts 
against  the  town  of  Waterloo,  upon,  among 
f»tlur  causes  of  action,  a  judgment  obtained 
in  the  United  Stales  Circuit  (.'ourt  for  the 
District  of  Wisconsin.  To  this  the  ten  year 
bar  was  pleaded  and  sustained,  and  the  case 
carried  to  the  state  supreme  court,  which. 
Septen»l)er  20,  1887.  decided  that  ihe  judg- 
ment came  wiihin  Ihe  words  of  stdulivisioii 
1  of  section  10,  chapter  138.  Kevised  Stat- 
utes, 18.'>8.  and  that  the  aclion  thereon  was 
barred  by  the  lap^e  of  ten  years.  Waterntan 
V.    \V(tfe)'l(>f»,  09  Wis.  2(50. 

In  Itnllhi  V.  Frit  n  (I  /./ice  Import  in  ff  Co.  10 
L.  H.  A.  742.  78  Wis.  401,  duided  Decem- 
ber 10.  181>0,  i>laiiitins  oblained  ju<lgment 
against  a  corporation  in  the  C'ircuit  Court  of 
the  United  States  for  the  Eastern  District  f»f 
Wisconsin,  and  execution  was  issued  thereon 
and  returned  no  property  found,  whereupon 
they  tilcrd  a  bill  in  the  state  court  under  a 
stiile  statute  in  that  behalf  for  the  secpiestra- 
tion  of  the  property  of  the  corporation  and 
tf»  have  a  receiver  appointed  in  order  to  a 
lair  and  equal  division  of  the  assets  of  the 
corporation  among  all  its  creditors.  The 
question  was  raised  whether  they,  having 
080]  obtained  their  judgn;ent  in  the  ♦cir 
cuit  court  of  the  United  Stales,  could  avail 
themselves  of  the  statutory  remedy. 

The  supreme  court  held  thai  they  could, 
and  said:  "It  is  contended  by  the"  learned 
counsel  of  the  appellant  that  the  return  of  an 
ex<*cution  on  a  judirment  in  a  Federal  court 
will  not  sustain  this  action,  and  that  such  a 
Judgment  is  that  of  a  foreign  court  or  the 
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same  as  one. of  a  sister  state.  There  may 
have  been  late  decisions  to  such  c'lTect,  but 
the  current  of  authorities,  as  well  as  the  laws 
of  the  United  States  and  of  this  state,  estal*- 
lish  the  rule  that  the  ju<lgmentsof  the  United 
States  courts  of  the  Wisconsin  districts  aro 
to  be  treated  as  domestic  judgments  of  a  su- 
perior court  of  this  state."  The  court  re- 
ferred to  various  acts  of  Congress  under 
which  proeeedini^s  and  judgments  in  Federal 
courts  are  aissimilaied  to  those  of  state  couit>. 
ond  to  the  fact  that  in  state  courts  tliey  "aie 
treated  in  all  respects  as  to  remedies  like 
(h)mestic  judgments  in  the  states  in  whicit 
they  were  rendered  ;"  and  after  citing  to  the 
ptdnt  that  United  States  courts  are  not  foreign 
within  the  state  where  they  are  held,  T>nnU 
V.  W'toicn,  25  Minn.  'J;  XVaudlimj  v.  Sinur, 
25  W.  Va.  705;  Tliommn  v.  Ue  Count)/,  2"..' 
Iowa.  200;  St.  AI/mhis  v.  Jins/i,  4  Vt.  5s.  2:i 
Am:  Dec.  240:  Jhinuij  v.  l\(ttfrsou.  r#  Il:«rr. 
iV:  J.  182;  MrCanh:/  v.  Ihr-'imrcs,  4s  (Ja  .".(►. 
15  Am.  Kep.  OOO',  WUli^imH  v.  Will....,  14 
Pa.  228;  EvMy  v.  l\ih,ui\  107  U.  S.  a  |27: 
8461.  thus  concluded:  '*We  are  disp.u-rd 
to  adopt  this  rule,  so  Wfll  established,  as 
agnin.^t  any  adverse  decisi<»ns,  as  it  appc  ars 
more  in  tiie  spirit  of  comit}-  and  r{a.»ional»le. 
In  this  proceeding  the  jmltrment  of  the  plain- 
tilT  will  have  the  .sauM'  effect  as  if  renderel 
by  any  superior  court  of  liiis  slati-,  bci•a^l^o 
it  was  rendered  in  a  Wisconsin  district  of  a 
Unitcil  .States  couri. " 

It  se(;ms  to  us  that  if  the  supreme  courf  had 
arrived  at  this  eonclusion  at  the  lii!;  •  Wittt r- 
i)wn  v.  WattdiHj  wa.s  under  consid-Tiii  i<in  .1 
different  result  might  have  been  reaehe<l. 
It  is  true  that  in  that  ease  the  supreme  court 
.said  :  **That  the  circuit  c.mrts  ot  tin  li;ited 
States  are  properly  called  doine>iic  courts  j.f 
the  states  wherein  they  are  hehl  coiild  not  |»os- 
sibly  change  the  meaninir  of  this  lau.uiMve, 
'or  of  *any  court  of  the  United  StaJ«*.s.  [TiS  1 
wiilnMit  dcNtroying  it  entirely.  What  other 
United  States  courts  except  the  «lislrici  an«l 
circuit  courts  of  the  Uniteti  States,  render 
judgmenis  upon  which  the  statute  of  limita- 
tions can  run?"  Hut  we  think  we  n]av  1)0 
perniittetl  to  assume  that  if  the  supreme 
court  had  Www  delinitively  adjudiealetl  that 
judgments  of  the  United  States  courts  held 
in  Wisconsin  were  n»)t  to  be  regarded  .is  those 
of  a  foreign  court  or  of  a  si.sur  stale,  but 
were  to  be  treated  as  domestic  jutlgments  of 
a  superior  court  of  that  state,  it  would  hase 
f(»und  a  sutlicient  subject  for  the  o|»eration 
of  the  1st  i>aragraph  of  section  10  in  nspt  t  c 
of  judgments  aii(i  decrees  "of  any  court  of 
the  United  States,"  in  the  jutlgnunts  and 
decrees  of  such  courts  when  held  in  other 
states.  Moreover,  it  should  1m*  ob-erved  that 
the  (piestion  (»f  the  p«nver  under  the  Constitu- 
tion to  control  in  anv  wav  or  to  discriminate 
as  toFedi'ial  juflunients  rendered  in  tJie  state 
dfK^s  not  seem  lo  have  l)een  brought  to  the 
attention  of  the  court  and  was  not  adverted 
to. 

Since  the  domestic  character  of  the  Federal 
courts  sitting  in  the  slate  of  Wisconsin  is 
conce<l((l.  and  the  principle  fully  recognized 
that  their  judgments  are  to  be  treated  in  all 
respects  as  lo  remedies  like  the  jmlgmenta 
of  the  state  courts,  it  would  seem  to  follow 
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that  the  words  "ludement  or  decree  of  any 
court  of  record  of  this  state"  in  section  15  of 
chapter  188  of  the  Revised  SUtutes  of  1858 
included  the  judgments  and  decrees  of  Fed- 
eral courts  rendered  within  the  state,  and  but 
for  the  words  **or  of  any  court  of  the  United 
States,"  in  section  16,  there  would  be  no 
difficulty  in  arriving  at  that  conclusion. 
And  in  view  of  all  the  legislation  upon  the 
subject  we  think  we  are  not  obliged  to  take 
those  words  literally,  but  that  they  are  open 
to  construction. 

By  the  Revised  Statutes  of  1849  a  limiU- 
tion  of  twenty  years  was  prescribed  for  ac- 
tions upon  all  judgments  of  record,  wherever 
rendered,  and  upon  all  specialties  wherever 
the  cause  of  action  accrued.  Rev.  Stat.  1849, 
chap.  127,  §§  14.  20,  41. 

By  an  Act  of  1866,  as  amended  in  1868,  it 
was  provided  that  executions  might  be  issued 
any  time  within  five  years,  and  at  any  time 
thereafter  "upon  any  judgment  which  has 
682]  lieretofore  *been  or  may  hereafter  be 
rendered  or  docketed  in  any  court  of  record  in 
this  state,  .  .  .  provided,  that  no  execution 
shall  issue,  nor  anv  action  or  proceedings  be 
had  upon  any  such  judgment  after  twenty 
years  irom  the  time  of  the  rendition  or  dock- 
eting thereof."  Laws  1866,  chap.  14,  p.  16; 
Laws  1868,  chap.  11,  p.  14. 

The  Revised  Statutes  of  1878  provided  that 
actions  must  be  commenced  within  twenty 
years  **upon  a  judgment  or  decree  of  any 
court  of  record  of  this  state,  or  of  the  United 
States,  sitting  within  this  state,"  and  '*upon 
a  sealed  instrument  when  the  cause  of  action 
accrues  within  this  state,"  with  an  exception 
relating  to  municipal  bonds;  and  within  ten 
years  "upon  a  judgment  or  decree  of  any 
court  of  record  of  any  other  state  or  territory 
of  the  United  States,  or  of  any  court  of  the 
United  Sttites,  sitting  without  this  state," 
and  **  upon  a  sealed  instrument  when  the  cause 
of  action  accrued  without  this  state,"  with 
a  similar  exception  as  to  municipal  bonds. 
Rev.  Slat.  1878.  §S  4220,  4221. 

The  provisions  of  the  Revised  Statutes  of 
1858  under  consideration  (chap.  188,  p.  821) 
were  that  the  period  of  time  for  the  com- 
mencement of  actions  other  than  for  the  re- 
covery of  real  pioperty  should  be; 

"Section  15.  Within  twenty  years:  1.  An 
action  upon  a  judgment  or  decree  of  any 
court  of  record  of  this  state.  2.  An  action 
upon  a  scaled  instrument,  wlien  the  cause  of 
action  accrues  within  this  state. 

"Section  16.  Within  ten  years:  1.  An  ac- 
tion upon  a  judgment  or  decree  of  any  court 
of  record  of  any  state  or  territory  within  the 
United  States  or  of  any  court  of  the  United 
States.  2.  An  action  upon  a  sealed  instru- 
ment when  the  cause  of  action  accrued  with- 
out this  state." 

Thus  it  is  seen  that  under  the  statute  of 
1849  tiiere  was  no  discrimination  ;  under  the 
statute  of  1878  a  discrimination  was  made 
between  causes  of  action  accruing  on  judg- 
ments, decrees,  and  sealed  instruments,  with- 
in, and  without,  the  state ;  under  the  acts 
of  1866  and  1868  judfirments  of  courts  of  rec- 
ord in  the  state  were  treated  aliko. 
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Was  it  intended  by  the  statute  of  1858  to 
*make  any  other  discrimination  than  [683 
that  more  accurately  expressed  in  the  statute 
of  1878?  Was  it  intended  to  discriminate 
against  the  judgments  and  decrees  of  the  Fed- 
eral courts  in  Wisconsin  as  if  they  were  for- 
eign courts  or  courts  of  another  state  f  Was  it 
intended  to  disparage  the  jurisdiction  and 
autliority  of  the  Federal  courts?  It  is  said  in 
Harnngtan  v.  Smith,  28  Wis.  48,  59,  that 
"  the  true  rule  for  the  construction  of  stat- 
utes is,  to  look  to  the  whole  and  every  part  of 
the  statute,  and  the  apparent  intention  de- 
rived from  the  whole,  to  the  subject-matter, 
to  the  effects  and  consequences,  and  to  the 
reason  and  spirit  of  the  law  ;  and  thus,  to  as- 
certain the  true  meaning  of  the  legislature, 
though  the  meaning  so  ascertained  may  some- 
times conflict  with  the  literal  sense  of  llie 
words. " 

If  we  take  the  words  in  section  16,  *'any 
court  of  record  of  any  state  or  territory  of 
the  United  States,"  literally,  they  include 
the  courts  of  Wisconsin  as  they  did  in  the 
statute  of  1849;  vet  wc  should  say  that  the 
first  paragraph  of  section  15  was  not  thereby 
repealed,  but,  on  the  contrary,  that  the  cases 
therein  mentioned  were  to  be  taken  as  ex- 
cepted. And  so,  while  the  words  in  section 
16,  "any  court  of  the  United  States,"  are 
broad  enough  to  cover  the  courts  of  the 
United  States  in  Wisconsin,  we  do  not  con- 
sider tliat  the  latter  were  embraced  thereby, 
but  that  section  16  applied  to  those  courts  of 
the  United  States  which  were  not  included 
in  section  15,  as  those  holding  courts  in  Wis- 
consin were.  The  distinction  intended  was 
between  causes  of  action  accruing  within, 
and  causes  of  action  accruing  without,  the 
state,  and  the  statute  of  1878  was  declaratory 
of  a  meaning  whicli  already  existed.  Kokh- 
konong  v.  Burton,  104  U.  S.  668,  671  [26: 
886,  887],  involved  a  different  question,  out 
it  will  be  found  that  in  the  statement  of  the 
statute  of  1858  the  distinction  was  indicated. 

We  cannot  attribute  to  the  legislature  of 
Wisconsin  any  design  to  discriminate  against 
the  judgments  and  decrees  of  the  courts  of 
the  United  States  rendered  in  that  state  by 
reducing  the  statutory  period  for  the  com- 
moncenient  of  actions  thereon  to  a  less  num- 
ber of  years  than  obtained  as  to  the  judg- 
ments and  decrees  of  the  state  courts,  and  so 
to  compel  citizens  of  other  states  to  bring  their 
suits  originally  in  those  *co\irts  rather  [684 
than  in  the  Federal  courts,  as  secured  to  them 
by  the  Constitution,  or  their  own  citizens  to 
do  so  if  they  had  causes  of  action  arising 
under  the  Constitution  and  laws  of  the  United 
States.  We  do  not  entertain  the  least  idea 
tliat  tiie  legislature  was  actuated  by  any  such 
disposition,  and  are  persuaded  that  the  lan- 
guage of  the  Act  of  1858  produced  no  such 
result. 

We  arc  of  opinion  that  the  ten  year  bar 
constituted  no  defense  to  the  action  of  plain- 
tiff, and,  therefore,  theiudgmcnt  is  reversed, 
and  the  cause  remandea,  with  a  direction  to 
enter  judgment  for  plaintiff  on  the  findings. 
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JOHN  Y.  McEANB,  Appt.^  Soathern  District  of  New  York,  made  on 

V.  March  16,  1894,  denylDg  appellant's  applica- 

F.  H.  DURSTON,  Agent  and  Warden  of  Sing  tion  for  a  writ  of  habeas  corpus. 

Sing  Prison*  in  the  State  of  New  York.  The  question  is  fairly  presented  to  this  court, 

raised  by  counsel  for  appellee,  as  to  whether 

(See  8.  C.  Reporter's  ed.  68i-(S80.)  or  not  the  continued  execution  of  this  sentence 

Appeal  in  habeas  carpus  ease-'denying  hail^  aminst  this  appellent,  after  the  perfecting  of 

immvnities  of  eiiuens—review  in  criminal  ^^  aPPfal  to  this  court  is  or  is  not  a  violation 

am-siaUlaw—U.  8.  Bet,  8tat.  %  766,  of  section  766  of  the  United  Sutes  Revised 

SUtutes. 

1.  Ad  appeal  may  be  taken  to  this  court  from  the  Jugiro  v.  Brush,  140  U.  8.  291,  295  (85: 610, 

final  decision  upon  habeas  corpus  of  a  U.  8.  dr.  512). 

cult  court  in  the  case  of  any  person  alleffed  to  be  Xbis  appellee  in  retaining  this  appellant  at 

retrained  of  his  liberty  in  vtolation  of  the  Con-  gj       sing  and  in  executing  the  sentence  of 

stit^on  or  any  law  or  tieaty  of  the  United  j^^^g  ,^j^^  ^^p^^  ^,^   j,  ,  ^  ^^^j^  ^„^  ^^^^^^ 

m  TnT^-M     ^  *u        -*  w»i      1   ^    -i     W..1 4  violation  of  the  United  States  law. 

■'.TS^Jf^'iS  n^S!!  SfiZlnf  S?^.°i  whlS  The  court  below  erred  in  refusing  appellant 

a orimlnal  case  is  not  the  subject  of  review,  where  ..^  ^  ..   ^.   u«k™  ^^..x.,.   .«*.»<^  #^r  ;»«• 

thegraDtinfforrefuslDffbailtomadebythescat-  ^^^  T'^^?^  *^?,^"  ^/P"5  PIY^  for,  inas- 

ute  matter  of  discretion.  much  as  his  petition  alleged  violations  of  the 

9.  The  U.  a  Constitution  does  not  make  the  priv-  Constitution  and  jaws  of  the  Umtwl  States 

Uegesand  immunlUes  enjoyed  by  the  citizens  of  ^^  P^^^  lioynU,  117  U.  H.  4\\,  ^50  (29: 808. 

one  state  under  the  consUtuUon  and  Uws  of  that  871);    Cunningham  T.  HeagU,   185  U.  S.    41 

state,  the  measure  of  the  prlvUeges  and  immuni.  (84:93);  Ez  parte  Contray,  ^  Fed.   Rep.  77; 

ties  to  be  enjoyed,  as  of  ri^ht,  by  a  citizen  of  an-  Re  Jordan,  ^  Fed.  Rep.  238;  Exports  Parley, 

other  state  under  Its  constitution  and  laws.  40  Fed.  Rep.  66,  71;  Ue  Speckler,  43  Fed.  Rep. 

4b  A  review  by  an  appellate  court  of  the  final  Judflr-  653.  661. 

ment  in  a  criminal  case.  Is  not  a  necessary  elo-  Messrs.   Benjamin    F.  Tr&cjr  and   Ed- 

ment  of  due  process  of  law.  ward  M.  Shepard,  for  appellee: 

i.  Whether  an  appeal  In  a  criminal  case  should  be  The  writ  of  habeas  corpus  should  not  be  ia- 

aliuwed,  and  If  so,  under  what  circumstances  or  sued  to  review   the   Judgment  of  a  court  of 

on  what  conditions,  are  matters  for  each  stata  to  competent  jurisdiction 

determine  for  Itaelf.  gj.  p^,.^    WatkinsJ  28  U.   S.   8  Pet.    193 

«.  The  continued  execution   of  a    sentence  un-  (7.  65O);  Er  parte  Parks,  93  U.  S.  18  (23:  787); 

der  a  Judgment  of  a  state  court  In  a  crim-  Ex  parU  Siehold,  100  U.  S.  871  (25:  717);  Jugi- 

inalcase.  after  an  appeal  to  this  court  from  a  -«  -    Tiruah   140  tl   S  2fiW85*  510) 

^r^S'c?™^trfruuonor?f8rv'  Tbe  .pSilan?  L  nrrijht- Tdir  the  Con- 

Of  babeas  corpus.  Is  not  a  violation  of  U.S.  Rev.  ...    ..     '^'^  ,.     r-t   .,    «  ca^v  -  4^  -  -.»^-  ^#  .^-^ 

Stat.  1706.  slilulion.of  the  United  States  to  a  stay  of  pro- 

INa  1185  1  ceedings  pending  bis  appeal  from  the  judgment 

A        ^  A     •!««  «o^«      r^    'J  j»  ^M     .,  -«^.  of  the  court  of  oyer  and  terminer  to  the  pren- 

Argued  ApnltS.  1894,    Decided  May  74,  2894.  eral  term  of  the  supreme  court  of  New  York. 

Anm;.  AT*             ^  J,         ^     A  .^    r^t      s.  If  it  be  true  that  any  of  the  states  other  than 

PPEAL  from  a  Judgment  of  the  Circuit  ^^^  York  give  a  convict  pending  his  appeal 

Court  of  the  United  States  for  the  Southern  an  absolute  right  to  be  let  to  bail,  still  that 

District  of  New  York,  denying  a  writ  of  babeas  f ^^1  gives  no  right  to  a  convict  in  a  state  not 

corpus,  directed  to  F.  H.  Durslon.  Agent  and  euactin*'  such  laws 

Warden  of  Sing  Sing  prison,  requiring  him  raut\.    Virginia,  75  U.   S.   8  Wall.    103 

iSP!?^i5!*^  the  iHxly  of  the  peUiioner,  Jolin  (i9:  357);  CorMd  v.   Coryell,  4  Wash.  C.   C. 

Y.  McKane.  before  the  court,  and  ihrre  abide  371.  Conner  v.  Elliott,  59  U.  8.  18  How.  r»01 

such  order  as  might  be  made  in  the  premises;  (15.  497,.  MeCready  r.  Virginia,  94  U.  S.  891 

the  petition  representing  that  he  was  deprived  (24*248)         «    <     •' 
of  his  liberty  in  violation  of  the  Constitution 

of  the  United  States.     Affirmed  ^j^^   j^f^^i^^  Harlan  delivered  the  [685 

The  facts  are  stated  in  the  opinion  opinion  of  the  court: 

Messrs.B,ohert  H.  Griffin  and  Thomas  Upon  the  trial  in  one  of  the  courts  of  Now 

^•rru,   .  "®"*      ,"/^'^'^?^-^     ,  .    ,,        .  York  of  an  indictment  charging  John  Y.  Mc- 

This  IS  an  appeal  from  the  final  decision  of  ^ane.  the  present  appellant,  with  having  will- 

the  Circuit  Court  of  the  United  States  for  the  fuHy  violated  certain  provisions  of  the  law  of 

Nonu-^a  t4>when  habeas  corpus  may  issrie,  and  ^^'^\  8^«»^,  relnf ing  to  elections  and  to  tiie  regis- 

^ehen  not;  and  from  what  courts,  and  by  what  judges:  tralion  of  voters,  the  accused  was  found  guilty 

what  may  Ite  inquired  into  by  wiU  0/,  see  note  to  and  was  adjudged,  February  19,  1894,  to    be 

United  States  v.  Hamilton.  1: 490.  imprisoned  in  the  state  prison  at  Sing  Sing  at 

As  to  what  is  ''due  processof  Iato,**see  note  to  hard  labor  for  the  term  of  six  years.     It  was 

Pearson  v.  Yewdall.  24: 436.  further  ordered  by  the  court  that  the  convict 

As  to  jurisdiction  in  the  UnUed  States  Supreme  be  forthwith  conveyed  to  that  prison  in  execu- 

Gcmrt,  where  Federal  que»tf4m  arises,  or  where  are  tion  of  the  sentence.     That  order  was  complied 

Orawn  In  question  statutes,  treaty,  or  ConstUution,  with,  and  he  was  delivered  by  the  sheriflf  to 

see  notejto  Martin  v.  Hunter.  4:  97,  Matthews  v.  the    agent  and  warden   of  the   prison  to   be 

^^r#^fS^?^,.^*")%TV%^2r^«'^       n    -  therein  confined  in    conformity  with  the  sen- 

AstofurisdietionofUntted  States  Supreme  Court  .          fl,T«inQt  him 

to  declare  state  law  void  as  in  cfmJtietwUhstaU  eon-   ^^^     ^fi      4  i      .^»  ^^  -1  -1.1-  « »-^- 

stuution:  to  revise  decrees  of  state  courts  as  to  eon-  ^^^!^  i*;«  j«agment  ordering  his  imprison- 

MruetUm  of  staU  laws,  see  nota  to  Hart  v.  Lamp-  ment  in  Sing  Sine.  MoKane  prayed  and  was 

hire,  7:  S79,  and  to  Oommeroial  Bank  of  Cincinnati  allowed  an  appeal  to  the  general  term  of  the 

▼.  Buckingham,  12: 109.  supreme  court  of  New  York. 
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Od  the  15th  day  of  March,  1894,  his  counsel 

S resented  to  the  Circuit  Court  of  the  United 
tatcs  for  the  Southern  District  of  New  York 
an  application  for  a  writ  of  habeas  corpus,  di- 
rected to  the  ac:ent  and  warden  of  Sing  Sing 
prison,  and  requiring  him  to  produce  the  body 
of  the  petitioner  before  the  court,  and  there 
abide  such  order  ns  may  be  made  in  the  prem- 
ises. The  prisoner  represented  that  he  was 
deprived  of  his  liberty  in  violation  of  the  Con- 
stitution of  tbe  United  States. 

Under  the  statutes  of  the  United  States  an 
appeal  may  be  taken  to  this  court  from  the  final 
decision  upon  babeas  corpus  of  a  circuit  court 
of  the  United  States  in  the  case  of  any  person 
alleged  to  be  restrained  of  his  liberty  in  viola- 
tion of  tbe  Constitution  or  any  law  or  treaty  of 
the  United  States.  Juyiro  y.  Brush,  140  IT.  8. 
291,  294,  295  [35:  610.  512]:  Rev.  Stat.  §§751- 
753,  761-765;  Act  of  3Iarch  8,  1885.  chap.  858 
(23  Stat,  at  L.  487).  Section  766  provides: 
''Pending  the  proceedings  or  appeal  in  the 
cases  mentioned  in  the  three  preceding  sec- 
tions, and  until  final  judgment  therein,  and 
after  final  Judgment  of  discharge,  any  pro- 
ceeding agamst  the  person  so  imprisoned  or  con- 
080]  fined,  or  restrained  of  his  liberty,*in  any 
state  court,  or  by  or  under  the  authority  of 
any  state,  for  any  matter  so  heard  and  deter* 
mined,  or  in  process  of  being  heard  and  deter- 
mined, under  such  writ  of  habeas  corpus,  shall 
be  deemed  null  and  void." 

The  object  of  this  statute,  as  was  said  in 
Jugiro  v.  lirush^  above  cited,  was,  in  ca^es 
where  the  applicant  for  the  writ  was  held  in 
custody  under  the  authority  of  a  state  court, 
or  by  tbe  authority  of  a  state,  to  stay  the  hands 
of  such  court  or  state,  while  tbe  question 
whether  his  detention  was  in  violation  of  the 
Constitution,  laws,  or  treaties  of  the  United 
States  was  being  examined  by  the  courts  of  the 
Union  bavin i;  jurisdiction  in  the  premises. 

When  McKanc  applied  for  the  writ  of  habeas 
corpus  be  was  an  inmate  of  Sing  Sing  prison 
pursuant  to  the  jud<^ment  of  the  court  in 
which  he  was  indicted  and  found  guilty.  His 
appeal  to  tbe  genersd  term  of  the  supreme 
court,  80  far  as  the  statutes  of  New  York  are 
concerned,  did  not  prevent  bis  being  commit- 
ted to  that  prison  in  execution  of  the  sentence 
pronounced  against  him.  For,  by  section  527 
of  the  Code  of  Criminal  Proccaure  of  New 
York,  it  is  provided  that  "an  appeal  to  the  su- 
preme court  from  a  judgment  of  conviction, 
or  other  determination  from  which  an  appeal 
can  be  taken,  stays  the  execution  of  the  judg- 
ment or  determination  upon  filing,  with  tbe 
notice  of  appeal,  a  certificate  of  the  judge  who 
presided  at  the  trial,  or  of  a  justice  of  the  su- 
preme court,  that  in  his  opinion  there  is  rea- 
sonable doubt  whether  the  judgment  should 
stand." 

As  the  accused  does  not  claim  to  have  filed 
with  bis  notice  of  appeal  the  required  certifi- 
cate of  reasonable  doubt,  his  committal  to  pris- 
on pending  bis  appeal  to  a  higher  court  of  tbe 
state  was  in  conformity  with  the  laws  of  New 
York 

But  it  is  contended  that  the  Constitution  of 
the  United  States  secured  to  him  the  right  to 
give  bail  pending  his  appeal  to  the  general 
term  of  the  supreme  court  of  New  York. 

By  the  law  of  New  York,  "after  the  convic- 
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tion  for  a  crime  not  punishable  with  death,  % 
defendant  who  has  appealed,  and  when  there 
is  a  stay  of  proceedings,  but  not  otherwise,  may 
be  admitted  to  bail:  1.  As  a  matter  of  right 
when  the  appeal  ♦is  from  a  judirment  [087 
imposing  a  fine  only;  2.  As  a  matter  of  dis- 
cretion in  all  other  ca^es."  N.  Y.  Code  Crim. 
Proc.  §  555.  There  was  no  stay  of  proceed- 
ings on  the  judgment  of  conviction  of  McKane, 
and.  therefore,  under  the  statutes  of  the  state, 
he  was  not  entitled,  of  right,  to  be  admitted  to 
bail  pending  his  appeal.  If  he  applied  for  bail, 
and  bail  was  denied,  the  action  of  tbe  court 
was  not  the  subject  of  review,  because  tbe 
granting  or  refusing  bail  was  made  bv  the 
statute  matter  of  discretion.  Claioion  v.  tTiiiUd 
StaUs,  113  U.  S.  143  [28:957]. 

It  is,  however,  insisted,  in  effect,  that  these 
statutory  regulations  of  the  state  are  rcpujrnant 
to  section  two  of  article  four  of  the  Const  it  iii  ion 
of  the  United  States,  which  provides  that  "the 
citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the 
several  states."  The  only  reason  suggested  in 
support  of  this  position  i.^,  that  in  most  of  the 
states  of  tbe  Union  a  defendant  convicted  of  a 
criminal  charge  other  than  murder  has  the  right 
as  a  matter  of  law,  upon  the  granting  of  an  i\\y 
peal  from  the  judgment  of  conviction,  to  pive 
baQ  pending  such  appeal.  Whatever  may  be 
the  scope  of  section  two  of  article  four— and 
we  need  not,  in  this  case,enter  upon  a  consider- 
ation of  the  general  question— tbe  Constiiuti  m 
of  the  United  States  does  not  make  the  privi- 
leges and  immunities  enjoyed  by  the  citizi^ns 
of  one  slate  under  the  constitution  and  laws  of 
that  state,  the  measure  of  the  privileges  and  im- 
munities to  be  enjoyed,  as  of  right,  by  a  citi- 
zen of  another  state  under  itn  constitution  and 
laws.  An  appeal  from  a  judgment  of  convic- 
tion is  not  a  matter  of  absolute  right,  independ- 
ently of  constitutional  or  statutory  provisi()iis 
allowing  such  appeal.  A  review  by  uu  npiKl- 
late  court  of  the  final  judgment  in  a  criminal 
case,  however  grave  the  oITense  of  which  the 
accused  is  convicted,  was  not  at  common  law 
and  is  not  now  a  necessary  element  of  due  pro- 
cess of  law.  It  is  wholly  within  the  discretion 
of  the  state  to  allow  or  not  to  allow  such  a  re- 
view. A  citation  of  authorities  upon  the 
point  is  unnecessary. 

It  is.  therefore,  clear  that  the  right  of  appeal 
may  be  accorded  by  the  stale  to  the  accusfd  upon 
such  terms  as  in  its  *  wisdom  may  be  [OSS 
deemed  proper.  In  a  large  number  of  the 
states  an  appeal  from  a  judgment  of  conviction 
operates  as  a  stay  of  execution  only  upon  cod- 
ditions  similar  to  those  prescribed  in  the  New 
York  Code  of  Criminal  Procedure;  in  others, 
a  defendant,  convicted  of  felony,  is  entitled  of 
right  to  a  stay  pen(lin<:  an  apix^al  by  him.  But 
as  already  suggested,  whether  an  appeal  should 
be  allowed,  and  if  so,  under  what  circumstan- 
ces or  on  what  conditions,  are  matters  for  each 
state  to  determine  for  itself. 

Another  provision  of  the  Constitution  of  the 
United  States  invoked  by  the  accused  in  sup- 
port of  his  appeal  is  that  part  of  tbe  5th 
Amendment  prohibiting  the  deprivation  of  lib- 
erty without  due  process  of  law.  We  assume 
that  counsel  who  prepared  the  application  for 
a  writ  of  habeas  corpus  intended  to  refer  to 
that  clause  of  the  14th  Amendment  which  de- 
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dares  that  no 'state  shall  deprive  any  person 
within  its  Jurisdiction  of  his  liberty  wttbont 
due  process  of  law.  What  has  been  said  is 
sufficient  to  indicate  that,  in  our  Judj^ment. 
there  is  notbtnir  of  merit  in  this  contention. 
It  need  not  be  further  noticed. 

Our  attention  has  been  called  to  that  section 
of  the  New  York  Code  of  Criminal  Procedure 
which  provides  tbat  if,  before  erantiog  a  cer- 
tificate of  reasonable  doubt  by  the  judge  who 
presided  at  the  trial,  or  by  a  Justice  of  the  su- 

greme  court,  "the  execution  of  the  judgment 
ave  commenced,  the  furtberexecution  thereof 
is  suspended,  and  the  defendant  must  be  re- 
stored by  the  officer  in  whose  custody  he  is,  to 
his  original  custody,"  which,  in  this  case, 
would  l^  to  the  sheriff  of  Kings  county,  g  581. 
The  i>oint  here  made,  if  we  do  not  misappre- 
hend counsel  for  the  accused,  is  tbat  a  suspen- 
sion of  proceedings  in  the  state  court  when  it 
occurs  under  the  circumstances  stated  in  sec- 
tion 766  of  the  Revised  Statutes  of  the  United 
States,  has  the  same  effect  as  a  certificate  of 
reasonable  doubt  given  by  a  state  Judge,  under 
the  state  law,  after  the  execution  of  the  judg- 
ment of  conviction  has  commenced.  This 
contention  cannot  be  sustained.  The  only 
purpose  of  the  Federal  statute  was  to  prevent 
the  state  court,  or  the  state,  pending  proceedings 
680]  on  appeal  to  this  court,  *from  changing, 
to  the  prejudice  of  the  accused,  the  situation  as 
it  was  at  the  time  the  appeal  was  taken  from 
the  judgment  of  a  circuit  court  disallowing  an 
application  for  a  writ  of  hal^eos  corpus  tiased 
upon  grounds  of  which,  under  the  statutes  of 
the  United  States,  the  courts  of  the  Union 
could  take  cognizance.  The  warden  of  the 
prison  in  which  McEane  is  confined  is  not  au- 
thorized or  directed— even  if  he  could  legally 
be  authorized  or  directed — by  the  statutes  of 
the  United  States  to  return  the  accused  to  the 
custody  of  the  sheriff  to  await  the  final  action 
of  this  court.  The  appeal  to  this  court  had  no 
effect  whatever  upon  the  confinement  of  the 
accused,  in  conformity  with  the  laws  of  the 
state,  in  Sing  Sing  prison  before  such  ap- 
peal was  taken  from  the  judgment  of  the  cir- 
cuit court. 
The  judgment  of  (he  circuit  court  is  affirmed. 


8TATB  OP  CONNECTICUT  ex  rel.  Nrw 
York  &  New  England  R  Co.,  e<  a2.,  Plfft, 
in  Err, 

GEORGE   M.    WOODRUFF  et  al.,  Com- 
missioners, etc. 

(See  &  C.  Reporter's  ed.  68MQI.) 

Review  of  etate  judgment, 

1.  It  must  appear  from  the  record  tbat  a  Federal 
question  was  raised.  In  order  to  kIvc  tbia  oourt 
Jurisdiction  over  a  state  Judgrmeot. 

B.  Where  the  case  was  decided  in  the  state  eourt  on 
grounds  broad  enough  in  themselves,  to  sustain 


tbe  Judgment,  without  referenoe  to  the  Federal 
question,  this  oourt  will  not  entertain  Jurisdic- 
tioo. 

[No.  958.] 
Submitted  April  SO,  1894.  Decided  May  U,  1894, 

IN  ERROR  to  the  Supreme  Court  of  Errors 
of  the  State  of  Connecticut,  to  review  a 
judgment  of  that  court,  affirming  tbe  judg- 
ment of  the  Superior  Court,  of  New  Haven 
County,  Connecticut,  denying  an  application 
for  mandamus,  requiring  George  M.  Wood- 
ruff ei  a/.,  acting  as  a  Board  of  Commissioners 
under  the  Connecticut  act  of  April  4th.  1804, 
and  tbe  act  supplementary  thereto,  and  known 
as  the  Asylum  Street  Bridge  Commission,  to  in- 
quire into  the  merits  of  certain  claims  disal- 
lowed by  them,  and  to  order  damages  to  be 
allowed  to  the  New  York  &  New  England 
Railroad  Company  for  said  claims  in  connec- 
tion with  the  Asylum  Street  improvement,  a:. 
Hertford.  Connecticut.  On  motion  to  dismiss. 
Dismiss, 

Mr,  Henry  C.  Robinson,  for  defendants 
in  error  in  favor  of  motion: 

The  writ  of  error  is  one  of  the  many  actions 
brought  by  the  relators  to  embarass  tbe  stale 
in  its  wise  and  reasonable  policy  of  eliminjitinu 
the  most  dangerous  grade  crcisings  in  its  terri- 
tory. Asylum  street,  in  the  city  of  Hartford, 
is  one  of  tbe  most  crowded  thoroughfares  in 
tbe  state,  and,  at  tbe  time  when  tbe  legislature 
passed  tbe  laws  in  question,  was  occupied  bv 
many  tracks  of  the  N.Y.  N.  H.  &  H.  and  N.  V. 
&  N.  £.  railroad  companies.  The  city  aud  tlic 
railroad  companies  were  not  able  to  agree  upon 
plans  for  separating  tbe  grades.  The  general 
assembly  created  this  commission  selected  for 
its  practical  wisdom  and  experience  to  accom- 
plish tbe  result.  Large  powers  were  given  to 
the  board,  and  tbe  nature  of  the  acts  and  tbe 
character  of  the  board  and  their  powers  have 
been  declared  and  adjudged  in  the  three  cases 
in  which  they  bave  been  considered  after  ex- 
haustive arguments. 

Woodruff  V,  Catlin,  64  Conn.  277;  Woodruff 
V.  New  York  ilkN.  E.  R.  Co,  59  Conn.  68;  State 
V.  Asylum  Street  Bridge  Commission,  63  Conn. 
91. 

As  tbe  board  had  already  been  held  to  be  a 
quasi  judicial  body  by  the  supreme  court,  the 
specious  claim  was  made  tbat  tbe  board  had 
declined  to  take  jurisdiction  of  the  questions, 
and  mandamus  was  applied  for  to  compel  them 
to  take  jurisdiction.  The  court  below  declined 
the  motion  for  tbe  writ,  and  tbe  supreme  court 
adjudged  tbat  the  commission  had  taken  jiiris- 
diclion,  that  the  question  called  for  large  wis- 
dom and  discretion,  and  that  over  the  tribunal 
wisely  raised  by  tbe  general  assembly  for  the 
protection  of  the  lives  of  citizens,  the  superior 
court,  another  judicial  tribunal,  had  no  con- 
trol, and  that  the  judgment  of  the  commission- 
ers was  wise  and  right.  The  case  did  not  go 
out  at  all  upon  questions  involved  in  the  14th 
Amendment,  but  upon  the  power  of  one  Con- 
necticut court  to  control  the  judicial  results  of 


Note.— ^a  to  iurtscHctUm  in  the  United  States  SU' 
preme  Court,  where  Federal  question  arises^  or  where 
are  drawn  in  question  statutes,  treaty,  or  Constitu- 
tion^ see  notes  to  Martin  v.  Hunter,  i:  07,  Matthews 
▼.  Zane,  2: 664,  and  Williams  v.  Norris,  6:  671. 

As  to  iufiidtetion  of  United  States  Supreme  Court 

153  r.  8. 


to  declare  stale  law  void  as  in  eon/lict  with  state  eon- 
stitution:  to  revise  decrees  of  atate  courts  €U  to  con- 
struction of  state  laws,  see  note  to  Hart  v.  Lamphire, 
7:  679,  and  to  Commercial  Bank  of  Ginolaoati  v. 
Buckingham,  12:  160. 
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anotber.  The  blot  at  a  Federal  question  made 
in  the  reasons  for  appeal  is  scarcely  alluded  to 
in  the  opinion  of  the  supreme  court,  and  not 
passed  upon  excepting  to  say  that,  if  it  bad 
been  argued,  it  would  be  difficult  to  present 
claims  which  had  not  often  before  been  over- 
ruled. 

The  only  ground  of  appeal  which  alluded  to 
the  Constitution,  raised  only  a  question  of  con- 
struing the  laws,  and  did  not  attack  them  as 
unconstitutional,  and  the  assignments  of  error 
in  this  action  attack  the  judicial  action  of  the 
Connecticut  supreme  court,  and  not  the  legis- 
lative  action  of  the  Connecticut  legislature. 
If  by  indirection  the  statute  is  attacked,  then 
it  is  so  attacked  by  a  claim  that  it  is  offensive 
to  the  14th  Amendment  for  a  lawful  tribuoal, 
in  disposing  of  a  nuisance,  to  comply  with  its 
defined  statutory  powers,  in  deciding  what  is  a 
•pecial  expense  for  which  they,  in  their  wis- 
dom, may  allow  compensation,  and  what  is  an 
incident  to  the  improvement;  and  this  writ  of 
error  asks  the  Supreme  Court  of  the  United 
States  to  review  a  judgment  upon  a  question 
of  fact  passed  upon  by  a  governmental  com- 
mission in  suppressing  a  nuisance,  without  any 
facts  before  this  court  to  consider,  and  with 
no  information  about  the  plans  and  changes, 
excepting  as  they  may  be  guessed  at  from  the 
vague  and  shadowy  generalities  of  the  appli- 
cation. In  the  case  of  Woodruff  against  these 
relators  (59  Cono.  78)  the  relators,  in  several 
of  their  fifty-two  grounds  of  demurrer,  urged 
that  the  Constitution  of  the  United  States,  14th 
Amendment,  was  offended  by  this  act  raising 
the  commission;  upon  the  issue,  the  judgment 
of  the  court  was  directly  and  in  terms  against 
them.     The  court  says: 

"There  is  nothing' in  the  legislative  resolu- 
tions in  violation  of  the  Constitution  of  the 
United  States." 

If  that  judgment  was  offensive  to  the  rela- 
tors, they  had  their  right  to  a  writ  of  error  to 
this  court.  They  took  out  a  writ  of  error, 
which  was  dismissed  at  their  motion  (see  140 
U.  S.  691  [85:  596]  )  and  then,  by  agreement, 
submitted  the  questions  of  their  claimed  dam- 
ages to  the  commissioners.  Being  dissatisfied 
with  parts  of  the  judgment,  and  satisfied  with 
other  parts,  they  retained  the  benefits  of  the 
other  parts,  and  asked  another  tribunal  for  a 
mandamus  upon  the  commissioner  to  compel 
them  to  change  their  opinion.  Following  a 
line  of  precedents  in  Connecticut,  the  supreme 
court  held  that  the  judgment  of  the  commis- 
sioners could  not  be  controlled  by  mandamus 
and  to  that  judgment,  and  not  to  a  Judgment 
on  the  constitutionality  of  the  statute,  the  re- 
lators brought  this  wnt  of  error. 

The  prayer  of  the  motion  which  is  the  foun- 
dation of  the  proceeding,  recognizes  the  valid- 
ity of  the  law,  and  prays  for  action  under  it, 
and  an  attempt  is  here  made  by  the  relators  to 
turn  about  and  say  that  the  law  is  unconstitu- 
tional. The  judgment  below  did  not  involve 
the  constitutionality  of  the  statute.  The  mo- 
tion for  a  mandamus  admits  the  validity  of  the 
acts  in  question.  The  motion  is  for  mandam- 
us to  compel  certain  action  under  valid  stat- 
utes; it  is  based  on  their  validity. 

The  Judgment  below  was  upon  an  appeal 
from  a  iudgment  of  the  superior  court,  declin- 
ing to  issue  a  mandamus  to  an  independent 
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tribunal — a  tribunal  whose  duties  involved  the 
exercise  of  judement  and  discretion. 

State  V.  Asylum  Strut  Bridffi  Oommutiin^ 
63  Conn.  95. 

Such  a  Judgment  raises  no  Federal  quet- 
tion.  The  superior  court  declined  to  issue  the 
alternative  writ,  and  the  court  of  errors  affirmed 
that  judgment,  because  the  action  of  the  com- 
mission IS  not  '*  subject  to  direction  by  man- 
damus." 

State  V.  Asylum  Street  Bridge  Cammiseion, 
supra. 

Questions  relating  to  such  practice  are  in  no 
sense  constitutional  questions. 

Seymour  v.  Ely,  37  Conn.  106;  Qoddard  t. 
Seymour,  80  Conn.  395;  Freeman  v.  Nine 
/iapen,  84  Conn.  406;  Slate  v.  Staub,  61  Conn. 
567;  American  CasucUiy  Ins.  it  &  Co.  v.  FyUr, 
60  Conn.  449. 

The  substance  therefore,  of  the  assignment 
of  errors,  is  simply  that  the  court  below  mis- 
construed the  acts,  and  the  errors  which  it  is 
sought  to  have  this  court  review  are  all  of 
them  errors  of  interpretation.  Such  error 
raises  no  Federal  question  reviewable  by  this 
court. 

Adams  v.  Preston,  63  U.  S.  32  How.  478 
(16:273):  Congdon  v.  Goodman,  67  U.  8.  % 
Black,  574  (17:  257);  Scott  v.  Jones,  46  U.  S.  5 
How.  343  (12: 181);  Smith  v.  Adsit,  83  U.  S. 
16  Wall.  185  (21:  310);  KUnger  v.  Missouri,  SO 
U.  8.  13  Wall.  257  (20:  635);  Murray  v.  G'l^ 
son,  56  U.  S.  15  IIow.  421  (14:  755);  JVV<?/«>/  v. 
Levy,  72  U.  S.  5  Wall.  433  (18: 596);  Jackmn 
V.  Lamphire,  28  U.  S.  3  Pet.  280  (7: 679); 
Withers  v.  Buckley,  61  U.  S.  20  How.  84  (15: 
816):  Medbtrry  v.  Ohio,  65  U.  S.  24  IIow.  413 
(16:  739);  Porter  v.  holey,  65  U.  8.  24  How.  415 
(16:  740):  Commercial  Dank  of  Cincinnati  v, 
Buckingham,  46  U.  S.  5  How.  343  (12:  ISl); 
McNulty  V.  California,  149  U.  S.  647  (37:  »b3). 

If  the  judgment  below  did  sustain  an  uncon- 
stitutional statute,  it  would  not  be  subject  to 
revision  for  error,  if  it  disposed  of  the  suit  be- 
low upon  other  and  independent  grounds. 

Delaware  City,  S.  db  P.  S.  B.  Jfav.  Co.  t. 
Beybold,  142  U.  S.  643  (35: 1144). 

The  case  of  Woodruff  v.  Aew  Fork  db  N.  B, 
R.  Co,  59  Conn.  68,  made  the  matter  res  ad- 
judicata. 

If  these  assignments  of  error  raise  any  con- 
stitutional question,  it  is  precisely  the  same 
question,  namely,  the  invalidity  of  the  statute 
under  discussion  which  was  decided  adversely 
to  these  same  relators,  in  the  suit  between  the 
same  parties  fully  reported  in  59  Conn.  68. 

From  the  judgment  there  made,  the  relatort 
brought  their  writ  of  error  to  this  court,  which 
was  abandoned  here,  and  dismissed  per  stipu- 
lation on  this  relator's  motion,  as  set  forth  in 
140  U.  S.  691  (85:  596). 

The  court  will  take  Judicial  knowledge  of 
the  fact  of  this  dismissal  by  agreement  This 
leaves  the  Judgment  in  Connecticut  a  finality, 
and  the  same  parties  cannot  now  come  into 
this  court  and  raise  the  same  point. 

2  Black.  Judgm.,  §  706. 

The  plaintiffs  in  error  are  not  attacking  the 
constitutionality  of  the  law,  but  the  adminis- 
tration of  it  1 7  its  appointed  tribunal. 

State  V.  Atrylum  Street  Bridge  Commission, 
68  Conn.  101. 

The  acts  do  not  offend  the  14tb  Amendment 
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of  the  CoDstltutlon.    Tbe  statutes  are  clearly 
within  tbe  police  powers  of  tbe  state. 

Woodruff  V.  Gatlin,  64  Conn.  277;  Weit- 
brook's  App.  57  Codd.  95;  Woodruff  t.  JV>m 
York  db  N.  B,  R.  Co.  59  Conn.  03;  DoolittU  v. 
Branford,  59  Conn.  402;  Nete  York  d  N.  E.  R. 
Co.  V.  WaUrburtf,  60  Conn.  1;  Middfetoten  t. 
Hew  York,  H.  H,  dt  K  R,  Co.  62  Conn.  492; 
J)avid9on  v.  New  Orleans,  96  U.  8.  97  (24: 616); 
Missouri  Pac.  R.Co.  v.  Humes,  115  U.  8.  612 
(29:  468). 

Tbe  bardsbip,  impolicy,  or  injustice  of  the 
•late  laws  is  not  necessarily  an  objection  to 
tbeir  constitutional  validity;  and  tbe  remedy 
for  evils  of  tbst  character  is  to  be  sought  from 
state  legislatures. 

Nashville,  C.  dt  St.  L,  R.  Co.  t.  Alabama, 
128  U.  8.  96  (82: 852).  2  Inters.  Com.  Rep.  288; 
Georgia  R.  db  Bkg.  Co,  v.  Smith,  128  U.  8.  174 
(82:877);  Minneapolis  db  St,  L,  R,  Go:y,  Beck 
wit/i,  129  U.  8.  26  (32: 585);  Dent  v.  West  Vir 
ffinia,  129  U.  S.  114  (82:  628);  Charlotte,  C  db 
A.  R,  Co.  V.  Gibbes,  142  U.  8.  886  (85:1051); 
Minneapolis  d  St,  L,  R,  Co.  ▼.  Emmons,  149 
U.  8.  864  (87: 769). 

The  act  is  clearly  good  as  amendatory  of  the 
relator's  charter. 

The  legislative  act  is  clearly  within  the  re- 
served powers  of  the  Connecticut  general  as 
lembly  upon  whose  powers  tbe  state  consti- 
tution is  only  a  limitation. 

Wheeler^s  App.  45  Conn.  806. 

Mr,  Tilton  E.  Doolittle,  for  plaintiff  in 
error,  in  op|)08ition: 

The  judgment  below  involved  tbe  constitu- 
tionality of  the  act. 

The  act  creating  the  commission  has  been 
three  limes  considered  by  the  supreme  court  of 
errors  of  the  state  of  Connecticut. 

Woodruff  y,  Catlin,  64  Conn.  277;  Woodruff 
T.  New  York  db  N.  E.  R.  Co.  59  Conn.  63:  State 
V.  Asylum  Street  Bridge  Commission,  63  Conn. 
91. 

The  case  was  not  decided  in  tbe  state  court 
on  grounds  broad  enough  to  sustain  the  decis- 
ion without  reference  to  the  Federal  question. 

Dra'iley  v.  New  York  db  N  H.  R.  Co.  21 
Conn.  294;  BurriU  v.  New  Haten,  42  Conn. 
174. 194:  Umgwarth  v.  Meriden  db  W.  R.  Co,  61 
Conn.  454. 

It  is  no  objection  to  the  remedy  asked  for 
in  this  suit  that  tbe  law  creating  the  commis- 
sion is  not  void,  but  is  complained  of  only 
because  it  has  l)een  so  applied  as  to  violate  a 
constilutional  right. 

Poindexter  v.  Greenhow,  114  U.  8.  270  (29: 
185);  Louisiana  Board  of  Liqvidntion  y.  Me- 
Comb,  92  U.  8.  681-641  (28: 623-628). 

TnR  Chiep  Justice:  The  motion  to  dis 
miss  \r  sustained.  Woodruff  v.  New  York  db 
N.  E.  R.  Co.  59  Conn.  63;  State  v.  Asylum  Street 
Bridge  Com.  63  Conn.  91 :  New  Y,  db  N,  K.  R.  Co. 
T.  Woodruff,  140  U.  8.  691  [85:  596J:  New  York 
dbN,  E.  li.  Co,Y,Bristfd,nnte,  p.269;  Phf>enixlns. 
Co.  V.  Gardiner,  78  U.  8. 11  Wall.  204  [20: 112]; 
j/elaware  City,  S  db  P.  S.  B.  Nav.  Co.  v.  Rey- 
bold,  142  U.  8.  643  [85:11441;  Hammond  y. 
Johnston,  142  U.  8.  78  [35:941];  New  Orleans 
T.  New  Orleans  Water  Works  Co,  142  U.  8.  79 
[85:943];  Bdfimnre  db  P.  R,  Co.  v.  Hopkins, 
130  U.  8.  210  [32:908]. 
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(See  8.  0.  Reporter's  ed.  eft^-700.) 

An  ordinance  of  a  city  imposing  a  license  fee 
upon  telegraph  company  when  valid — state 
taxing  power. 


L  An  ordinance  of  a  city  imposing  a  license  fee 
upon  every  telegraph  company,  or  agency,  doing 
busine«8  in  the  city,  for  business  done  exclusively 
in  tbe  city,  not  induriing  business  done  to  and 
from  points  without  tbe  state  or  businen  done 
for  tbe  government,  its  officers  or  agents,  is  not 
void  as  an  interference  with  interstate  commerce. 

2.  Messages  of  a  telegraph  company  sent  and  de- 
livered entirely  within  tbe  state  are  subjoot  to  its 
taxiug  power. 

[No.  1009.] 

Submitted  Jan,  tt,  1894.  Decided  May  U,  1894, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  tbe  District  of 
South  Carolina,  dismissing  a  Kuit  in  equity 
brought  by  the  Postal  Teleirraph  Cable  Com- 
pany, plsintiflT.  ngainst  the  City  of  Charleston 
et  al,,  to  restrnin  the  collection  of  a  license  im- 
posed upon  said  company  by  an  ordinance  of 
said  city,  and  dissolving  a  temporary  injunc- 
tion.    Affirmed, 

The  facts  are  stated  io  the  opinioo. 

Messrs.  R.  S.  GueriiBey  and  T.  H.  Mor- 
decai*  for  appellant: 

The  ordinance  which  im (vises  this  tax  of 
$500  is  void  because  it  is  specific  taxation  of 
property  or  the  use  of  it. 

Harmon  v.  Chicago,  147  U.  S.  896  (87: 216). 

The  license  required  by  the  ordinance  is  a 
tax  upon  the  telegraph  company  for  the  priv- 
ilege of  exercising  its  franchise  witliin  the  city 
of  Charleston  \\m\  is  not  a  mere  exerci.se  of  the 
police  power  granted  to  the  city  by  the  state. 

San  Francisco  v.  fAcerjwol  cb  L.  db  Q.  Ins, 
Co.  74  Cal.  113;  Pembina  Consol,  S.  Min.  <t-  M. 
Co,  V.  Pennsylvania,  125  U.  8.  181  (31:  6"»0),  2 
Inters.  Com.  Rep.  24;  Pensacola  TeUg.  Co.  v. 
WenUrn  U,  Teleg,  Co.  96  U.  8.  12  (24:  711); 
Cooley,  Taxn.  886;  Coolev,  Const.  Lim.  245. 

The  Postal  Telegraph  Cable  Company  hav- 
ing constructed  its  lines  along  the  post  roads 
in  the  city  of  Charleston,  do  state  or  muni- 
cipal authority  can  exact  a  license  for  the  priv- 
ilege of  conducting  its  business  and  restraining 
the  powers  conferred  upon  it  under  its  fran- 
chises and  under  the  acts  of  Congress. 


NOTB.— ^8  to  fight  of  telegravh  and  telephon$ 
companies  to  use  public  Greets  and  erect  poles  thci-e" 
in:  compensation:  injtintion  poles  for  street  car 
propulaion:  placing  electric  wlies  under  surface  of 
streets^  see  note  to  Su  Louis  v.  Western  U.  Teleg. 
Co.  87:  810. 

As  io  power  of  Conf/ress  to  controU  commerce :  stais 
statute  when  invalid  as  being  a  regulation  of  com^ 
merce ;  drummers ;  vessels :  raUwaus :  telegraph  com* 
panics:  state  tax  on  fommerce,  when  invalids  see  not* 
to  Harmon  v.  Chicago,  37: 216^ 
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WeMtrrn  U.  Teleg,  Co.  t.  Pendleton,  123  U. 
S.  3r>s  ciO:  1189),  1  Inters.  Com.  R^p.  806:  \Ve9t 
ern  U.  Teleg,  Co.  v.  Aity,  Gen.  125  U.  S.  680 
(31:790). 

The  P(  stal  Telegraph  Cable  Company  docs 
no  business  which  can  properly  be  included 
under  Uie  provisions  of  this  ordinance,  for  the 
reason  that  it  doen  no  business  exclusively 
within  the  city  of  Charleston. 

Tlie  ordinance  in  qtiestion  is  an  interference 
with  inlcr.-tute  commerce  and  is  ultra  vires  and 
void. 

l^ensnrnla  Telefj,  Co.  v.  Western  U.  Telcn.  Co. 
96  U.  S.  1  (24:  708);  Western  U.  Teleg.  Co.  v. 
Te.nf'^,  105  U.  S.  400  il26:  1007);  Piclard  v. 
ritthuan  Southern  Car  Co.  117  U.  S.  34  (20: 
78:)). 

The  decision  of  the  United  States  Supreme 
Court,  in  the  case  of  Lehitp  v.  Mobile,  127  U. 
b.  (MO  (32:  ail)  2  Inters.  Com.  Rep.  i:J4,  and 
(•(  scs  tiicrc  cited  should  be  followed  in  the  case 
hi  Imr. 

Ward  V.  Maryland,  79  U.  S.  12  Wall.  427 
(2():4.')n. 

A  burden  imposed  upon  interstate  commerce 
is  not  to  bo  sustained  simply  liecanse  the  stat- 
ute imposini;  it  applies  alike  to  the  people  of 
all  the  states,  including  the  people  of  the  state 
euiteting  it. 

Miniu».ta  V.  Baih<!r,  130  U.  S.  813  f34:455). 
o  Int.rs.  Com.  Rep.  IH.'j:  Uohhinn  v.  SucV>y 
roimtn  Tiuhifj  DUt.  120  C.  S.  4bO  (30:  604),  1 
Intel s.  Com.  \\i'\\  45:  Amfolk  tfc  11'.  Jl.  Co.  Y. 
l\nusi,h.(iHa.  130  U.S.  114  (:M:  894).  3  Inters. 
Com.  "iJrp.  178;  Mihot  v.  Phihi'Ulphin.W.  & 
Jt.  U.  fn.  2  Abb.  (U.  S.)  323;  State  v.  Uailroad 
CoiiK  4  S.  C.  H70. 

An  injunction  is  the  projicr  remedy  to  pre 
vent  the  collection  of  thu  illegal  license  tax 
and  ]>en:iltv  in  tiiis  ca.*<e. 

Ji.tttArmonv.Wis'trn  IJ.  Telcn.  Co.  127  U. 
S.  411  i'.VZ:  229).  2  inters.  Com.  Rep.  51);  AVm 
V.  Haiti  more  <t-  a  A'.  C^.  114  U.  S.  311  (29:  200). 

J/r.  Charles  In^lesby,  for  appi*lip«-s: 

So  far  as  the  legality  under  the  cunstilution 
of  South  Caiohna,  of'^the  licen.se  tax  is  cou- 
cernerl,  the  ipiestion  is  ren  adjudicata. 

K<tiftc  V.  Ilayne,  4  S.  C.  413;  Information  ▼. 
Jof/rr,  29  S.  C.  438. 

The  ordinance  expressly  excluded  all  inter- 
state con'oierce  business,  all  i^rovernment  busi 
luss,  and  is  ahsolutely  confined  to  the  business  : 
done  within  the  city  of  Charleston. 

No  con.mitutional  implication  prohibits  a 
Biatc  tax  upon  the  property  of  an  airent  of  the 
^•ivernment  mcrel}'  because  it  is  the  j.roperty 
of  such  an  agent. 

Ciuvn  Pnc.  R.  Co.  V.  Prninton,  85  U.  S.  18 
Wall  5  (21 :  787):  We.^fern  U.  Tclcq.  Co.  v.  Texas, 
105  U.  S.  400 (2t):  1007);  n^i^frrwau  y.  Western 
r  Tvl  f/.  Co.  127  U.  S.  411  (32:  229);  Ftcklrn  v. 
Slu/l))/  i  oiintfi  T'lring  Dist.  145  U.  S.  0  (UC:  602);  ' 
.\f,ii,\e  V.  Crand  Trunk  It.  Co.  142  U.  S.  217  (:;5: ! 
9!M>,  llowc  Ins.  Co.  v.  Augusta,  93  U.  8.  122 
(2:J:  820);  Wiggins  Feny  Co.  v.  East  St.  lA>uis, 
107  U.  S.  376  (27  423). 

Mr.  Jv slice  Shiras  delivered  the  opinion  of 
the  court:  ] 

On  the  first  day  of  July,  1892,  the  Postal 
T(  l<';:raph  Cable  Company,  a  corporation  of 
(he  stale  of  New  York,  tiled  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
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South  Carolina  a  bill  of  complaint  agrninst  the 
city  of  Charleston,  a  municipal  corporation  oC 
the  state  of  South  Carolina,  and  William  L. 
Campl)ell  and  Glenn  £.  Davis,  citizens  of  the 
state  of  South  Carolina,  and  respectively  sheriff 
and  treasurer  of  said  city,  seeking  to  restrda 
the  collection  of  a  license  imposed  ui>on  the 
said  Postal  Tele/rraph  Cable  Company  by  a  a 
ordinance  of  the  city  council  of  Charleston. 
A  preliminary  injunction  was  granted  enjoin- 
ing the  defendants  from  proce^ing  to  collect 
said  license  until  the  hearing  of  the  cause  on 
its  merits.  Answers  were  filed  by  the  city  and 
hy  the  city  treasurer  and  city  sheriff,  and'issie 
was  joined  by  *replications.  The  com-  [<t!>3 
plainant  put'in  evidence  tending  to  sustain  the 
ulle;;ations  of  the  bill. 

The  facts,  as  disclo<«ed  by  the  bill,  answers, 
and  evidence,  were  substantially  these: 

The  Postal  Telegraph  Cahle  Company,  a 
corporatiem  of  the  state  of  New  York,  has  an 
oflice  in  the  city  of  Charleston;  is  engaged  in 
sending  and  receiving  messages  by  wire  to  atid 
from  points  inside  and  outside  of  the  state  of 
South  Carolina;  and  has  its  lines  over  the  post 
roads,  highways,  and  railroads  in  the  city  of 
Charleston,  and  in  several  of  the  states.  TiiC 
company  has  accepted  the  provisions  of  the 
Act  of  Congress  approved  July  28,  l^^iO, 
whcH'hy  it  has  put  its  lines  at  the  service  of 
the  United  Slates  for  postal,  military,  and  other 
purposes,  and  given  precclenceto  itsbusii.i!^'!. 
The  com|»any  has  ofticcs  in  other  ciiie?  Jind 
towns  in  South  Carolina,  several  of  which  hnvc 
adopted  ordinances  exacting  licenses  from  the 
comj/uny.  During  the  year  commencinir  .^»n- 
uary  1,  18i'2,  and  for .<k;verai years  prior  to  that 
time,  the  company  h.'is  been  engaajed  in  the  bus- 
iness of  receiving  and  sending  telegrams  for  pri- 
vate oersons  and  for  the  public  between  the  <;i!y 
of  Charleston  and  other  places  within  tliesiatr  of 
8outh  Carolina,  and  aUo  in  sending  telegraphic 
communications  between  the  governmental 
depirtmenls  of  the  United  States,  and  was  and 
is  engaged  in  the  telegraph  business  for  >hc 
purpose  of  interstate  commerce.  By  an  Acl 
approved  December  17,  1881,  the  general  as- 
sembly of  the  state  of  South  Carolina  author- 
ize<l  the  city  council  of  Charleston  to  imi>osc 
a  license  tav,  not  e.xccedinix  five  hundred  tlol- 
lars,  on  all  persons  engaged  in  any  business, 
trade  or  profession  in  the  city  of  Chailoton, 
By  an  ordinance,  entitled,  "An  ordinance  to 
regulate  licenses  ifor  the  year  1892,"  the  city 
council  enacted  that  every  person,  firm,  com- 
pany, or  coriK)ration  engasred  in  any  trade. 
Imsiness,  or  i)rofes*-ion  within  the  city  «»f 
Charleston  should  obtain,  on  or  before  the  2oih 
day  of  January,  1892,  a  license  then- for.  The 
provision  relating  to  telegraph  companies  is  .is 
follows:  ''Telegraph  companies  or  atiencie.s 
each  for  business  done  exclusively  within  the 
city  of  ('harleston,  and  not  *inclutling  l<>$>4 
any  business  done  to  or  from  points  without  the 
st'itc,  and  not  includinc  any  bnsine8sd<»neforthc 
government  of  the  United  Slates,  its  ollbvrs  or 
airent",  $500."  A  penally,  for  failure  to  take 
out  the  license,  of  fifty  per  cent  of  the  amount 
of  the  tax  was  provided  for,  and  a  continuing 
penalty  of  fifty  per  cent  for  each  day's  business 
d(me  without'  takinir  out  such  licence.  The 
Postal  Telegraph  Cable  Company,  after  notifi- 
cation, declined  and  failed  to  lake  out  and  pay 
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for  such  license,  and,  on  May  28,  1892,  in  pur- 
suance of  the  terms  of  tbe  ordinance,  the  li- 
cense tax  of  f500,  T^ith  penalty  of  fifty  per 
cent  was  asses^^ed  against  the  company  and  put 
in  the  hands  of  the  city  treasurer  for  collec- 
tion, who  issued  execution  therefor,  addressed 
to  the  city  sheriff,  requiring  him  to  proceed  to 
collect  said  licedse  tax  and  penalty  by  distress 
and  sale. 

At  tbe  final  hearing,  on  June  21,  1808,  tbe 
temporary  injunction  was  dissolved,  and  the 
bill  dismissed  with  costs.  From  this  decree 
the  present  appeal  was  taken. 

We  do  not  deem  it  necessary  to  discuss  the 
contention  that  the  ordinance  imposinfi:  the  li- 
cense tax  in  question  is  invalid  by  reason  of  its 
disregard  of  provisions  of  the  constitution  of 
South  Carolina.  The  supreme  court  of  that 
state  has,  in  several  cases,  judicially  settled 
that  the  power  to  raise  revenue  by  a  license 
tax  on  business,  given  bv  statute  to  the  city 
council  of  Charleston,  aoes  not  violate  any 
provision  of  the  state  constitution.  State  v. 
llayue,  4  8.  0.  418;  Infarmation  v.  Jager,  29 
S.  C.  443. 

It  is  claimed  that  the  license  required  by  tbe 
ordinance  is  a  tax  upon  the  telegraph  company 
for  the  privilege  of  exercising  its  franchise 
within  the  city  of  Charleston,  and  not  an  exer- 
cise of  the  police  power  granted  to  tbe  city  by 
the  slate;  that  the  rostal  Telegraph  Cable  Com- 
pany, having  constructed  its  lines  along  post 
roads  iu  the  city  of  Charleston  and  elsewhere, 
DO  state  or  municipal  authority  can  exact  a  li- 
cense for  the  privilege  of  conducting  its  busi- 
nes<«,  thus  restraining  the  powers  pos>es«ed  by  it 
under  its  franchises  and  under  the  acts  of  Con- 
^rress;  and  that  the  ordinance  in  question  is  an 
interference  with  interstate  commerce  and 
therefore  void. 

095]  *The  questions  thus  suggested  have  been 
so  frequently  and  so  recently  considered  and  de- 
cided by  this  court,  in  well  known  cases,  that 
our  duty  will  be  sufficiently  performed  by 
briefly  citing  and  applying  those  cases. 

Tltut  tills  license  is  not  a  condition  upon 
which  the  right  to  do  business  depends,  but  is 
a  tax,  is  shown  by  the  case  of  Borne  Tut.  Co,  v. 
AuguRfa,  93  U.  8.  123  |23:  820J.  There  the 
city  council  of  the  city  of  Augusta  passed  an 
ordintmce  which  imposed  a  license  tax  of  |250 
**ou  each  and  every  fire,  marine,  or  accidental 
insurance  company  located,  having  an  office, 
or  doing  business  within  the  city  of  Augusta." 
The  Home  Insurance  Company,  a  corporation 
of  the  state  of  New  York,  and  having  an 
agency  in  the  city  of  Augusta,  refused  to 
recognize  the  obligation  of  the  ordinance,  and 
filed  a  bill  in  tbe  superior  court  of  Richmond 
county  in  the  state  of  Georgia,  to  enjoin  the 
city  cotmcil  from  collecting  the  license  tax. 
That  court,  having  refused  the  injunction 
prayed  for,  and  having  dismissed  the  bill,  the 
case  went  to  the  supreme  court  of  Georgia, 
which  afllrmed  the  decree  of  the  sup<'rior  court, 
and  the  case  was  then  brought  to  this  court. 

It  was  argued  on  behalf  of  the  insurance 
company  that,  as  it  had  complied  with  the  pro- 
visions of  the  laws  of  Georgia  which  author- 
ized foreign  insurance  companies  to  do  business 
in  that  state,  it  was  not  competent  for  a  munic- 
ipal corporation  of  the  state  to  impose  an 
additional  condition  on  tbe  right  of  the  com- 
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pany  to  do  business.  But  it  was  held,  citing 
Licenm  Tax  Cases,  72  U.S.  5  Wall.  482  [18:495], 
that  the  license  in  question  must  be  regarded  as 
nothing  more  than  a  tax;  that  the  penalty  pro- 
vided was  a  mode  of  enforcing  its  payment; 
and  that  the  license,  when  issued,  was  only  a 
receipt  for  the  tax,  and  not  a  grant  of  an 
authority  to  conduct  business  on  condition  of 
paying  the  license. 

In  Wiffgint  Ferry  Co.  v.  East  St.  Louis,  107 
U.  S.  876  [27;  423J,  where  a  ferry  company, 
authorized  by  an  act  of  assembly  of  the  state 
Illinois  to  carry  on  its  business  and  paying 
state  tuxes  prescribed  in  its  charter,  was 'called 
upon  by  a  city  ordinance  to  pay  a  license  tax, 
it  was  held  by  this  court  that  the  exaction  of  a 
license  fee  is  an  ordinary  exercise  of  police  power 
*by  municipal  corporations;  that  tLe  [6S)0 
powcir  of  the  state  to  authorize  any  city  within 
its  limits  to  enforce  a  license  tax  on  trades  or 
callings  generally,  especially  those  which  are 
quasi  public,  cannot  be  disputed;  and  that 
whether  a  license  fee  is  exacted  under  the  pow- 
er to  regulate  or  the  power  to  tax,  is  a  matter 
of  indifference  if  the  power  to  do  either  exists. 

It  was  held,  in  M'lstern  U.  Telcg.  Co.  v. 
MassachnsetU,  125  U.  8.530  [31:790],  that  a 
tax  imposed  by  tbe  laws  of  Massachusetts  up- 
on the  Western  Union  Tele.^raph  Company,  a 
corporation  of  the  state  of  New  York,  on  ac- 
count of  the  property  owned  and  used  by  it 
within  Massachusetts,  was  valid. 

But  it  is  contended  that,  while  a  state  can 
prohibit  a  foieign  corporation  from  doing 
business  within  its  territory,  or  can  impose 
conditions  upon  the  exercise  of  its  franchises, 
such  power  does  not  exi^t  when  such  corpora- 
tions are  engaged  in  interstate  commerce  or 
are  agents  of  the  Unitetl  States  government, 
and  leliunce  is  placed  on  the  case  Tjeloup  t. 
MobileA21\5.  S.  640  [32:  811],  2  Inters.  Com. 
Rep.  184.  There  it  was  held  that  where  a 
telegraph  company  is  doing  the  business  of 
transmitting  messages  between  different  states, 
and  has  accepted  and  is  acting  under  the  tele- 
graph law  pass(d  by  Congress  July  24,  1806, 
no  state  within  which  it  sees  tit  lo  establish  an 
oflicc  can  impose  upon  it  a  license  tax,  or 
require  it  to  take  out  a  license  for  the  transac- 
tion of  such  bu'jincss;  that  telegraphic  com- 
municaitons  are  commerce,  as  well  as  in  the 
nature  of  postal  service,  and  if  carried  on  be- 
tween different  states  they  are  interstate  com- 
merce, and  tvilhin  the  power  of  regulation 
conferred  upon  Congress,  free  from  the  control 
of  state  regulations,  except  such  as  are  strictly 
of  a  police  character;  and  that  any  state  regu- 
lations by  way  of  tax  on  the  occupation,  or 
business,  or  requiring  a  license  to  transact  such 
business,  are  unconstitutional  and  void.  Ac 
cordingly,  a  judgment  of  the  supreme  court  of 
Alabama,  which  sustained  the  validity  of  an 
ordinance  of  a  municipal  corporation  of  that 
state  imposing  a  license  tax  upon  the  Western 
Union  Telegraph  Company,  engaged  in  the 
business  of  transmitting  telegrams  from  and  to 
points  within  the  state  of  Alabama  and  between 
♦private  individuals  of  the  state  of  Ala-  [097 
bama,  as  well  as  between  citizens  of  said  state 
and  citizens  of  other  states,  was  reversed.  But  it 
was  said,  in  tbe  course  of  the  discussion  in  that 
case,  that  "it  is  urged  that  a  portion  of  the  tele- 
graph company's  business  is  internal  to  tbe  state 
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of  Alabama,  and  therefore  taxable  by  the  state. 
But  that  fact  does  not  remove  the  difficulty. 
Thi§  tax  affects  the  whole  busiDess  without 
diacrimioation.  There  are  sufficient  modes  in 
which  the  internal  business,  if  not  already 
taxed  in  some  other  way,  may  be  subjected  to 
taxation,  without  the  imposition  of  a  tax  which 
covers  the  entire  operations  of  the  company." 

In  We$tern  U,  TeUg.  Go.  v.  Ttxat^,  105  U.  8. 
460  [26: 1067],  in  error  to  the  supreme  court  of 
Texas,  it  was  held  that,  in  respect  to  its  foreign 
and  interstate  business,  a  telegraph  company 
is,  as  an  instrument  of  commerce,  subject  to 
the  regulating  power  of  Congress,  and,  if  It 
accepts  the  provisions  of  Act  of  July  24,  1866 
(Kev.  Stat.  §^  5268,  6268)  it  becomes  an  agent 
of  the  United  States,  so  far  as  the  business  of 
the  government  is  concerned;  and  that  the 
state  taws,  so  far  as  they  impose  upon  such 
company  a  specific  tax  on  each  message  which 
it  transmits  beyond  the  state,  or  which  an  of- 
ficer of  the  United  States  sends  over  its  lines 
on  public  business,  are  unconstitutional;  but 
it  was  said  that  "any  tax  which  the  state  may 
put  on  messages  by  private  parties,  and  not  by 
agents  of  the  United  States,  from  one  place  to 
another  exclusively  within  its  own  jurisdiction, 
will  not  be  repugnant  to  the  Constitution  of  the 
United  States." 

The  case,  in  Katterman  v.  Wtttern  U,  TeUg. 
Co.  127  U.  S.  411  [32:229],  2  Inters.  Com.  Rep. 
59,  was  one  where  the  telegraph  company,  a  cor- 
poration of  the  state  of  I^ewTork,  filed  a  bill  in 
the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio,  against  Ratterman, 
treasurer  of  Hamilton  county,  Ohio,  seeking  to 
restrain  the  collection  of  a  tax  on  the  gross  re- 
ceipts of  the  company,  which  were  principally, 
but  not  wholly, derived  from  business  between 
points  within  and  points  without  the  state  of 
Ohio.    The  complainant,  in  its  bill,  expressed 
its  willingness  to  pav  and  offered  to  pay  taxes 
cliarsreable  against  its  properly  and  business 
098]  within  the  state,  but  alleged  that  *the  de- 
fendant refused  to  accept  such  partial  payment, 
and  demanded  payment  for  the  total  assessment 
on  all  the  gross  receipts.    The  district  and  cir- 
cuit judges  certified  a  divison  of  opinion  to 
this  court,  as  to  whether  a  single  tax  upon  the 
receipts  of  a  telegraph  company,  which  re- 
ceipts were  derived  partly  from  interstate  com- 
merce and  partly  from  commerce  within  the 
state,  but  which  were  returned  and  assessed  in 
gross  and  without  separation  or  apportionment, 
was  wholly  invalid,  or  invalid  only  in  propor- 
tion and  to  the  extent  that  said  receipts  were  de- 
rived from  interstate  commerce.    Mr.  JuaU'ee 
Miller  delivered  the  unanimous  opinion  of  this 
court.     The  case  of  Philadelphia  d  R,  R.  Co. 
V.    Pennsylvania  ("  The  State  FreighX    Ta^*) 
82  U.  8.  15  Wall.  232  [21:  146],  was  cited  as 
ruling  that  where  the  subjects  of  taxation  can  be 
separated  so  that  that  which  arises  from  inter- 
state commerce  can  be  distinguished  from  that 
which  arises  from  commerce  wholly  within 
the  state,  the  court  will  act  upon  this  distinc- 
tion, and  will  restrain  the  tax  on  interstate 
commerce  while  permitting  the  state  to  col 
lect  that  arising  upon  commerce  wholly  with- 
in its  own  territory.     Accordingly  the  decree  of 
the  court  helow,  following  the  opinion  of  the 
circuit  judge,  enjoining  tue  collection  of  the 
taxes  on  that  nortion  of  the  receipts  derived 
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from  interstate  commerce,  and  permitting  the 
treasurer  to  collect  the  other  tax  upon  property 
of  the  company  and  upon  receipts  derived  from 
commerce  entirely  within  the  limits  of  the 
state,  was  affirmea. 

The  question  arose  and  was  determined  in 
the  same  way,  in  the  case  of  Western  U,  Teleg, 
Go,  V.  8eay,  182  U.  S.  472  [33:  409],  2  Inters. 
Com.   Hep.   726.     It  there   appeared  that  a 
statute  of  Alabama  imposed  a  tax  "on  the 
gross  amount   of  the    receipts  by  any  and 
every  telegraph  company  derived  from  the 
business  done  by  it  in  this  state."    The  West- 
em  Union  Telegraph  Company  reported  to 
the  board  of  assessors  only  its  gross  receipts  re- 
ceived from  business  wholly  transacted  with- 
in the  state.    The  board  required  of  the  com- 
pany a  further  return  of  its  gross  rccclpta 
from  messaees  carried  partly  within  and  part- 
ly   without  the  state.    The  company  made 
such  further  return,  and  the  tax  was  imposed 
on  the  gross  receipts  as  shown  by  the  two 
returns.     This  mode  of  assessment  was  sus- 
tained by  the  supremo  court  of*  Alabama,  [699 
but  this  court  held  that  the  statute  of  Alabama, 
thus  construed,  was  a  regulaton  of  commerce, 
and  that  the  tax  imposed  upon  the  messages 
comprised  in  the  second  return  was  unconsti- 
tutional.   In  the  discussion  of  the  case,  Mr. 
Justice  Miller  expressed  himself  as  follows: 
"The  principle  of  our  cases  is,  in  respect  to 
telegraph  companies  which  have  accepted  the 
provisions  of  the  Act  of  Congress  of  July  24, 
1866  (Rev.  SUt.  §§  5263-6268)  that  thev  shall 
not  be  taxed  by  the  authorities  of  a  state  for  any 
messages,  or  receipts  arlMng  from  messages, 
from  points  within  the  state  to  points  without, 
or  from  points  without  to  points  wiihin  the 
state,  but  that  such  taxes  may  be  levied  upon 
all  messages  carried  and  delivered  exclusively 
within  the  state.    The  foundation  of  this  prin- 
ciple is  that  messages  of  the  former  class  are 
elements  of  commerce  between  the  states  and 
not  subject  to  legislative  control  of  the  states, 
while  the  latter  class  are  elements  of  internal 
commerce  solely  within  the  limits  and  juris- 
diction of  the  state,  and,  therefore,  subject  to 
its  taxing  power."    See,  likewise.  Pacific  Exp. 
Co,   V.   8eiUrt,  142  U.   8.  839  [35:  1035].  3 
Inters.  Com.  Rep.  810. 

The  reasoning  of  these  cases  needs  no  rein- 
forcement, and  their  conclusions  are  readily 
applied  to  the  case  in  hand. 

The  express  terms  of  the  ordinance  restrict 
the  tax  to  "business  done  exclusively  within 
the  city  of  Charleston,  and  not  including  any 
business  done  to  or  from  points  without  the 
stale,  and  not  including  any  business  done  for 
the  government  of  the  United  States,  its  ofllcert 
or  agents." 

It  is  claimed  that  the  Postal  Telegraph 
Cable  Company  is  not  within  the  terms  of  this 
ordinance,  because  it  does  not  do  any  business 
exclusively  within  the  citv  of  Charleston;  that 
its  city  offices  are  merely  initial  pt»ints  for 
sending  and  receiving  messages,  and  that,  ir- 
lespective  of  the  messages  sent  or  received 
outside  of  the  state,  the  intrastate  messages 
are  not  between  points  within  the  city;  and 
that,  if  license  exactions  were  allowed  to  and 
made  by  the  various  cities  in  the  state,  great 
injury  and  wrong  would  be  done  to  the  tele- 
graph company. 
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Postal  Tblbgbaph  Oabli  Co.  t.  CaASUuetom  Cm  OoiOMOtu       d09.  "•OO- 


But  ibis  it  a  hardship,  if  such  exists,  that  is 
Dot  within  our  provioce  to  redress.  If  busi- 
TOO]  nessdoDe  wholly  within  a  state  is  *with- 
in  thetaxiDg  power  of  the  slate,  the  courts  of  the 
United  States  cannot  review  or  correct  the 
action  of  the  state  in  the  exercise  of  that 
power. 

It  is  further  contended  that  the  nilinff  of  the 
cited  cases  docs  not  cover  the  case  of  a  tele- 
graph company  which  has  constructed  its  lines 
along  the  post  roads  in  the  city  of  Charleston, 
and  elsewhere,  and  which  is  exercising  its 
functions  under  the  Act  of  Coneress  as  an 
agency  of  the  government  of  the  United 
Slates.  It  is  obvious  that  the  advantages  or 
privileges  that  are  conferred  upon  the  com- 
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pany  by  the  Act  of  July  24,  18d6  (Rev.  SUt 
gg  6263-5268)  are  in  the  line  of  authority  to 
construct  and  maintain  its  lines  as  a  means  or 
instrument  of  interstate  commerce,  and  are  not 
necessarily  inconsistent  with  a  risht  on  the 
part  of  the  state  in  which  business  Is  done  and 

firoperty  acquired  to  tax  the  same,  within  the 
imitations  pointed  oat  in  the  cases  heretofore 
cited. 

It  leai  vpon  the  dodrine  qf  the§e  easei  that 
ihe  court  Jklow  acted  in  rtfunng  the  it^netion 
and  diimimng  the  IriU,  and  it$  decree  ii  there- 
fore qfflrmed, 

Harlan,  J.,  BrowBf /.,  Jackson,  /.,  dis- 
sented. 
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Ikcrures  as  are  inclosed  in  brackets.] 


1]  FRANK  J.  PRIMROSE,  Ffff.  in  Err,, 

THE   WESTERN   UNION  TELEGRAPH 

COMPANY. 

(See  8.  C.  Reporter's  ed.  1-81.) 

Telegraph  companies — reoMmable  regulation — 
terms  on  back  of  message— error  in  transmis- 
sion—message in  cipher— damages, 

1.   Teleerapb  companies  are  not  oommon  carriers, 
and  are  not  sublect  to  the  same  liabilities. 


2.  The  regulation  of  a  telegraph  company  requir- 
ing the  sender  of  a  menage  to  have  it  repeated, 
and  to  pay  half  as  much  again  as  the  usual  price, 
in  order  to  hold  the  company  liable  for  mistakes 
or  delays  in  transmitting  or  delivering,  or  for  not 
delivering  a  message,  is  a  reasonable  regulation. 

8.  The  terms  on  the  back  of  a  telegraph  message, 
so  far  as  they  are  not  inconsistent  with  law,  form 
part  of  the  contract  between  the  sender  and  the 
company  under  which  the  message  is  transmit- 
ted. 

i.  Where  the  only  mistake  of  any  consequence  in 
the  transmission  of  a  message  oonsisted  in  the 
change  of  the  word  **  twy  **  inU>  **  buy  **  or  rather 


NoTS.— ^s  to  rUfid  of  teUaraph  and  telephone  eom-^ 
panies  to  use  putiie  streets  and  erect  poles  therein: 
eompensation;  inunction;  poles  for  street  car  pro^ 
pultUm;  plaetng  electric  wires  under  surface  of 
streets,  see  note  to  St.  Louis  ▼.  Western  U.  Teleg. 
Co.  37:  810. 

Damages  ooKiinst  telegraj^  company  for  error  in 
sendino  message^  or  for  not  delivering  the  same: 
duty  of  company  to  deliver:  stipulations  and 
printed  eomlltions,  effect  of, 

A  reasonable  effort  must  be  made  by  a  telegraph 
company  to  ascertain  where  the  addressee  of  a 
telegram  is  and  to  deliver  it  to  him;  consequently, 
an  instruction  to  the  jury  that  the  company  is 
bound  to  deliver  It  only  at  the  offlce  or  place  of 
business  of  the  addreceee  is  erroneous.  Pope  y. 
Western  U.  Teleg.  Co.  9  ni.  App.  288. 

It  is  no  excuse  for  failure  to  deliver  a  telegram 
as  required  by  contract  that  the  business  at  the  re- 
ceiving office  is  not  sufficient  to  justify  the  em- 
ployment of  a  separate  telegraph  operator  or  mes- 
senger boy.  Western  U.  Teleg.  Co.  v.  Henderson, 
88  Ala.  510. 

Whether  a  messenger  was  negligent  in  faOtng  to 
find  a  pbysician  where  he  went  twice  to  his  offlce 
with  a  telegram,  but  failing  to  And  him  made  no 
further  effort,  is  a  question  for  the  jury.  Western 
U.  Teleg.  Co.  v.  Cooper,  1  L.  B.  A.  728, 71  Tez.  607. 

It  is  no  defense  for  failure  to  deliver  a  telegram 
addressed  to  a  person  at  the  city  of  Columbus,  In- 
diana, where  he  had  been  living  for  six  years  in 
the  same  house  within  a  mile  of  the  telegraph  of- 
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flee,  that  the  messenger  sent  out  to  deliver  it  in- 
quired unsuccessfully  for  the  addressee  at  all  the 
hotels  and  at  the  postofflce  and  of  persons  on  the 
streets,  but  oould  get  no  information  as  to  his 
whereabouts  or  place  of  rcr Iden  ;e.  Western  U. 
Teleg.  Co.  v.  HcKibben,  114  Ind.  All. 

Delivery  of  a  message  to  the  wife  of  the  addressee 
at  his  residence  is  proper,  on  information  that  he 
is  out  of  the  city  and  will  be  gone  for  two  days. 
Given  V.  Western  U.  Teleg.  Co.  24  Fed.  Bep.  119. 

Delivery  to  a  hotel  clerk  of  a  mesmge  for  a  per- 
son having  a  room  there,  but  then  absent  from  the 
city,  is  sufflcient.  Western  U.  Teleg.  Co.  y.  Trisral, 
96  Ind.  668. 

A  message  directed  to  one  person  **care  oT*  an- 
other is  sufflciently  delivered  by  giving  it  to  the 
latter,  and  his  refufal  to  receive  it  and  his  handing 
it  back  to  the  messenger  with  directions  where  to 
send  it  will  not  make  the  telegraph  company  liable 
for  negligence  in  failing  to  exercise  reasonable  dil- 
igence to  find  the  other  person.  Western  U.  Teleg; 
Co.  V.  Toung.  77  Tex.  245. 

The  fact  that  a  message  is  addreiaed  toa  flctitloiis 
name  does  not  relieve  a  telegraph  company  from 
the  duty  to  deliver  it  where  satisfactory  evidence 
of  the  identity  of  the  person  for  whom  it  was  in- 
tended has  been  furnished  in  advance.  Mllliken  v. 
Western  U.  Teleg.  Co.  1 L.  R.  A.  281, 110  N.  Y.  408. 

Due  care  and  diligence  to  flnd  the  person  to  whom 
a  telegram  is  addressed  must  be  ezeroieed  by  a 
telegraph  company,  although  the  message  is  ad 
dressed  in  the  care  of  another  who  cannot  be  found 
Western  U.  Teleg.  Co.  y.  Houghton,  15  U  R.  A.  128, 
88  Tex.  581. 
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of  the  letter"  a  "  into  "  u,"  the  difference  In  tele- 
f^raphic  symbol  between  these  two  letters  being 
asin^fledot,  a  Jury  would  be  warranted  infindinir 
t  hnt  it  was  only  ordinary  neglifrence  for  which  the 
l>liiintiff,  not  baWnsr  had  the  messaire  repeated  ac- 
cordinflT  to  the  terms  printed  upon  the  back  there- 
of, and  formini;  part  of  his  contract  with  the  com- 
pany, could  not  recover  more  than  the  sum  which 
be  bad  paid  for  sendinsr  the  sinNrle  message. 

5.  The  stipulation  on  a  telcRmpbic  mesiafre  that  if 
the  hnndwritinflr  of  the  message,  delivered  to  ihc 
company  for  tmnsmission.  is  obscure  or  in  cipher 
the  company  will  not  be  responsible  for  its  mis- 
curriage,  is  reasonable  and  not  against  public 
policy  and  the  sender  can  recover  of  the  company 
for  a  failure  to  trans>mit  or  deliver  such  a  mes- 
sage, only  the  sum  he  paid  for  sending  it. 

6.  Under  a  contract  to  transmit  a  message  by  tele- 
graph the  damages  for  breach  must  be  limited  to 
those  which  may  fairly  be  consi<iered  as  arising 
according  to  the  usual  course  of  things,  or  which 
both  parties  must  reaKonubly  have  understood 
and  contemplated,  wbcii  making  the  contract, 
as  likely  to  result  trora  its  breach. 

[Mo.  59.] 
Argued  Nov,  J,  £,   JS93,     Decided  May  £6, 

1804. 


IN  error  to  the  Circuit  Court  of  the  United 
Stales  for  the  Eastern  District  of  Pennsyl- 
vania,  to  review  a  judgment  of  that  court,  ia 
favor  of  the  defendant  The  Western  Union 
Telegraph  Company,  in  an  action  brought  bj 
Frank  J.  Primrose,  plaintiff,  to  recover  dam- 
ages for  a  negligent  mistake  of  defendant's 
agents  in  transmitting  a  telegraphic  message 
from  the  plaintiff  at  Philadelphia  to  his  agvnt 
at  Waukeney,  in  the  slate  of  Kansas.    Affinned. 

Statement  by  Mr,  Justice  Gray: 
This  was  an  action  on  the  case,  brought 
January  25,  1888,  by  Frank  J.  Primrose,  a 
citizen  of  Pennsylvania,  against  the  Western 
Union  Telegraph  Company,  a  corporation  of 
New  York,  to  recover  damages  for  a  negligent 
mistake  of  the  defendant's  agents  in  transmit- 
ting a  telegraphic  message  from  *the  plain  [2 
tiff  at  Philadelphia  to  his  agent  at  Waukeney, 
in  the  state  of  Kansas. 

The  defendant  pleaded:  1st,  not  guilty:  2d, 
that  the  message  was  an  unrepealed  mes.<age, 
and  was  also  a  cipher  and  obscure  message, 
and  therefore,  by  the  contract  between  the  par- 


The  sender's  right  to  recover  for  mental  aniruish 
caused  by  the  uouticlivery  of  a  telegram  anniiunc- 
tng  her  husband's  dangerous  illness  is  not  defeated 
by  the  fact  that  the  message  did  not  directly  indi- 
cate the  relationship  of  the  parties  on  its  face, 
where  it  was  a  **ru8b  message,**  t)earing  unmistak- 
able evidence  of  its  importance,  and  was  amply 
Kufflcicnt  to  put  the  company  on  inquiry.  Potts  v. 
>Vet*ieni  U.  Teleg.  Co.  82  Tex.  546. 

A  telegram  from  a  mother  to  her  son,  stating 
that  the  latter*s  stepfather  died  the  morning  it  was 
•  'ut.  accompanied  by  a  statement  by  the  one  who 
«iolivered  it  to  the  telegraph  agent  that  it  was  im- 
portant and  that  it  should  t>e  rushed  through,  is 
sufficient  notice  to  the  company  that  it  was  sent 
for  the  mother*s  benefit  and  was,  in  effect,  an  invi- 
tation to  her  son  to  come  to  her,  to  support  a  suit 
for  damages  lor  injury  to  ber  feelings  because, 
owing  to  its  nondelivery,  he  did  not  go  to  her  for  a 
week.    Western  U.  Teleg.  Co.  v.  Nations,  82  Tex.  5H9. 

A  telegraph  company  la  not  excused  lor  its  fail- 
ure to  promptly  deliver  a  message,  by  the  fact  that 
the  hour  at  which  it  was  accepted,  the  otUoe  to 
which  it  was  directed  was  practically  closed  against 
the  sending  office,— esneciully  when  no  effort  is 
made  to  send  the  mosaaige  until  too  late  the  next 
day  for  the  purpose  for  which  It  was  intended. 
Western  U.  Teleg.  Co.  v.  Uruner  (Tex.i  March  8. 18U2. 

A  telegraph  company  which  acceptft  and  under- 
takes to  deliver  a  message  cannot  excuse  its  failure 
t^j  do  so  on  the  ground  that  the  special  delivery 
charges  outside  the  free  delivery  limits  were  not 
paid,  where  it  did  not  notify  the  sender  that  it  had 
not  l>een  delivered.  Audeison  v.  Western  U.  Teleg. 
Co.  84  Tex.  17. 

The  nonpayment  bytbe  sender  of  amessage  of  the 
extra  charge  required  where  the  person  addressed 
resides  beyond  free  delivery  limits,  will  be  no  de- 
fense to  an  action  for  a  penalty,  in  the  absence  of 
bis  knowlcdse  of  the  regulation.  Brashears  v. 
Western  U.  Teleg.  Co.  45  Mo.  App.  483. 

A  telegraph  company  cannot  limit  its  liability 
for  the  plain  and  palpable  negligence  of  its  opera- 
tors and  agents.  Garrett  v.  Western  U.  Teleg.  Co. 
83  Iowa.  257. 

It  is  not  relieved  from  liability  for  faiUng  to  for- 
ward a  messaRe.  by  astipulation  that  it  shall  not 
be  liable  for  errors  or  delnj's  or  for  nondelivery. 
Western  U.  Teleg.  Co.  v.  CoUios,  10  L.  R.  A.  51«,  45 
Kan.  88. 

Its  liability  for  mistakes  or  delays  in  delivering 

i^4 


telegrams  written  not  on  the  company's  blank 
forms  is  not  limited  by  stipulations  in  such  forms, 
the  terms  of  whicb  wore  not  actually  known  to 
the  sender,  although  he  had  been  in  the  habit  of 
sending  mes8ages  on  those  forms.  Pearsall  v. 
Western  U.  Teleg.  Co.  124  N.  Y.  2o6. 

A  stipulation  in  a  printed  form  upon  which  raev 
sages  are  re<iuired  to  be  written  before  being  ac- 
cepted for  tiansniisHion,  that  the  company  shall 
not  be  liable  for  mistakes  or  delays  or  for  non- 
delivery of  uniopoatcd  messages,  beyond  the 
amount  paid  for  their  transmissltm  is  contrary  to 
public  policy  ami  void  so  far  as  it  seeks  to  relieve 
the  company  from  liability  for  ncglijrcnce.  West- 
ern U.  Teleg.  Co.  v.  Short,  9  L.  R.  A.  744. 53  Ark.  434. 
Omtra,  Western  U.  Teleg.  Co.  v.  Stevenson,  5 1«.  IL 
A.  515, 128  I*a.  442;  Kiley  v.  Western  U.  Teleg.  Co. 
109  N.  Y.  231. 

Where  the  message  was  properly  transmitted 
and  transcribed  and  the  loss  was  occasioned  by 
failure  to  promptly  deliver,  a  stipulation  on  the 
blank  limiting  the  company's  liability  in  cose  of 
unrepealed  messages  is  no  defense  to  a  suit  to  re- 
cover damages  for  the  loss.  Western  U.  Teleg.  Co. 
V.  Lowrey,  32  Neb.  732;  Gulf,  C.  &  8.  F.  It.  Co.  ?. 
Wilson.  CO  Tex.  739;  Western  U.  Teleg.  Co.  ?. 
Rrnescbe.  72TCX.  654;  Western  U.  Teleg.  Co.  v.  Way, 
83  Ala.  542:  White  v.  Western  C.  Teleg.  Co.  14  Fed. 
Rep.  710;  Western  O.  Teleg.  Co.  v.  Tyler,  74  III.  168. 
24  Am.  Hep.  279;  Western  U.  Teleg.  Co.  v.  Henderw 
son.  89  Ahi.  510. 

A  printed  stipulation  in  a  telegraph  blank,  that 
no  claim  for  damages  for  negligence  in  tranamUtioff 
the  telegram  shall  be  valid  unless  presented  in 
writing  within  thirty  days,  is  reasonable  and  ot)li- 
gatory.  Beasley  v.  Western  U.  Teleg.  Oo.  39  Fed. 
Rep.  181. 

The  rule  that  a  telegraph  company  oannot  stipu- 
late airainst  its  own  negligence  will  not  prevent  a 
stipulation  requiring  a  claim  to  be  presented  with- 
in a  certain  time,  such  as  sixty  days.  Western  U. 
Teleg.  Co.  v.  Daugherty,  11  L.  R.  A.  102,  54  Ark. 
221. 

If  a  telegram  is  written  upon  a  printed  blank, 
which  contains  a  rule  limiting  the  measure  of  the 
telegraph  company*8  liability  to  damages  by  a  mis 
requiring  important  messages  to  be  repeated,  and 
charging  one  half  of  the  usual  prioe  for  such  rep^ 
tition,  the  sender  of  the  message  is  bound  by  the 
condition,  although  in  f aot  he  never  read  it.  llrcese 
V.  United  States  Teleg.  Oo.  46  Barb.  274,21  How.  Pr. 
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tiet  under  which  the  message  was  sent,  the  de- 
fendant WAS  not  liable  for  the  mistake.  A  t  the 
trial,  the  following  facts  were  proved  and  ad- 
mitted: 

On  June  16,  1887,  the  plaintiff  wrote  and 
delivered  to  the  defendant  at  Philsdclpbia,  for 
transmission  to  bis  agent.  William  B.  Tnland. 
at  Ellis  in  the  state  of  Kansas,  a  messaire  upon 
one  of  the  defcndant'H  printed  blanks,  the 
word«  prtntPd  below  in  italics  being  the  words 
written  therein  by  the  plaintiff,  to  wit: 


•THE  WESTERN  UNION  TELEGRAPH 

COMPANY. 


-NORVIN  GREEN,  President, 

'*TU08.  T.  ECKERT,  General  Hanaffer. 


**  lleceiver*B  Ko. 


Time  Filed 
13 


Check. 


'*8ond  the  followinflrmepsage  subject ) 
to  the  terms  on  k);iok  hereof,  vrhich  >  June  16, 1887, 
are  hereby  aftricd  to.  ) 


**  2b  TTm.  B.  Iblatid,  EXUm^  KanaoB. 

*•  Dnpot  am  erceeiHnglvlmitubay  aUhinds (mover- 
napH  brac1:en  halt  of  it  minee  moment  prwnDtly  of 
purchases, 

-  FRANK  J,  PRIMROSE. 

"  6^  READ  THE   NOTICE  AND  AGREEMENT  ON 
BACK  OP  THIS  BLANK..  *■=•" 


Upon  the  back  of  the  message  was  the  fol- 
lowing printed  matter: 

••  ALL  MESSAGES  TAKEX  BY  THIS  COMPANY 
ARE  SUBJECT  TO  THE  I>X)LLOWING  TERJ^fS: 

**  To  fruard  aeaiDst  mistakes  or  delays,  the  sender 
of  a  meeeaire  should  order  it  REPEATED:  that  in, 
teiecrrapbed  back  to  the  orig inutinflr  office  for  com- 
parison. For  this,  one  half  the  regular  rate  Is 
chargred  in  addition,  ft  is  agreed  oecween  the 
scnaer  of  the  folio winir  mesHMgre  and  this  Company, 
that  raid  Ci>mpany  shall  not  he  liable  for  mistakes 
or  delays  in  the  trunsmislou  or  delivery,  or  for 
non-delivery  of  any  unbepeated  mesmge,  wheth- 
er happen  inff  by  negli»rcnce  of  its  seivanto  or  other- 
wise, beyona  the  amount  received  for  (^ending  the 
same:  nor  for  mistakes  or  delays  in  the  transmis- 
sion or  delivery,  or  tor  non  delivery  of  any  re- 
peated nie«6atfe.  *t)eyond  dlty  times  the  sum  (3 
received  for  ■eodintr  the  same,  unless  specially 


66,  48  N.  Y.  132, 8  Am.  Rep.  526:  United  States  Teleff. 
Co.  V.  Gilderslove,  2D  Md.  23;^,  96  Am.  liec.  510. 

By  writing  the  messiigrc  under  it,  siifningr  It  and 
doliverin;r  it  for  trausmlssion.  the  plaiutitf  below 
accepted  the  propositiou,  and  it  became  a  contract 
upon  those  terms  anil  conditions.  Breeze  v.  United 
States  TeleR.  Co.  mjtra:  Lewis  v.  Great  Western  ti. 
Co.  5  (Turlst.  &  N.  8('7:  Hryant  v.  American  Teleg. 
Co.  1  Daly,  578:  MjicAndrew  v.  Electric  Telojr.  Co. 
17  <:.  a  3, 33  Enjr.  L.  &  Eq.  180;  W esiejo  U.  Teieg. 
Co.  V.  Carew.  15  Mich.  5'^. 

A  teletn^ph  company  has  a  rifsht  to  make  such  a 
stipulation  to  restrict  its  liability  to  its  customers, 
and  the  latter  are  bound  thereby,  when  printed  on 
the  blanks  used.  MacAodrew  v.  Electric  Telcff.  Co. 
fupra;  Western  U.  Tele;?.  Co.  v.  Carew,  supra:  Ellis 
V.  American  Teleg.  Co.  13  AUen,  236:  KcUpath  v. 
Wchtern  U.  Teieff.  Co.  112  Mass.  71, 17  Am.  Rep.  00; 
Clement  v.  Western  U.  Telejr.  Co.  157  Mua«.  46!J: 
BcbwarU  v.  Atlantic  &  P.  Tclesr.  Co.  18  Hun.  157; 
Baldwin  v.  United  States  Telct,'.  Co.  45  N.  Y.  744,  0 
Am.  Rep.  165;  Kirkland  v.  Din?morc.  62  \.  Y.  171.  20 
Am.  Rep.  475;  Youngr  v.  WcHtrn  U.  Tele»r.  (>>.  (« 
N.  Y.  163:  Kiley  v.  Western  U.  Tclej?.  Co.  HO  N.  Y. 
235.  CA)ntra.  Ayer  v.  Western  U.  Teleir.  Co  V9  Me. 
493;  True  v.  luternational  Teleff.  Co.  GO  Me.  0,  11 
Am.  Rep.  160:  JJartlett  v.  Western  U.  Tolcjr.  Co.  fSl 
Me.  2Ln.  10  Am.  Rep.  437;  Grinuell  v.  Western  U. 
Telctr.  Co.  113  Mass.  L''J9, 18  Am.  Rep.  485. 

Wliere  it  is  provided  by  statute  that  a  telegraph 
company  "is  liable  (or  all  mistakes  in  transmittinK 
messages,**  it  seems  that  the  company  may  never* 
tbelesH  adopt  reasonable  rules  Hrcverointf  the  trans- 
minion  of  mc8su;r09.  Swoetland  v.  Illioois  ft  M. 
Tele):.  Co.  27  Iowa.  433, 1  Am.  Rep.  286. 

Telegraph  companies  may  limit  the  measure  of 
thoir  liability  to  damages  by  reasonable  rules  and 
regulations,  brought  home  to  the  knowledge  of 
and  assented  to  by  those  with  whom  they  deal. 
Camp  V.  Western  U.  Teleg.  Co.  1  Met.  (Ky.)  164, 
Tl  Am.  Dec.  46L 

A  rule  of  a  telegraph  company  requiring  import- 
ant messages  to  be  repeated,  in  order  to  guard 
aifainst  mistakes  in  transmitting  them,  and  charir- 
tngone  half  the  usual  price  for  such  repetition, 
and  providing  that  the  company  will  not  be  re- 
•ponsible  for  mistakes  in  the  transmission  of  un- 
repeated  messages,  is  reasonable.  Camp  v.  West- 
em  U.  Teleg.  Co.  supra;  Wann  v.  Western  U. 
Teleg,  Co.  87  Mo.  472.  00  Am.  Dec.  805;  Western  U. 
Teleg.  Co.  v.  Carew,  15  Mich.  525. 

Telegraph  companies  may  limit  the  measure  of 
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their  liability,  but  such  rule  must  be  brought 
home  to  the  knowledge  uf  the  person  who  brings 
the  messaaro  for  tranamlsiion.  De  Rutte  v.  New 
York,  A.  &  D.  Electro-Magnetic  Teleg.  Co.  1  Daly. 
547.  80  How.  Pr.  403. 

The  presumption  Is  that  the  sender  of  a  telegram 
so  written  has  knowledge  of  the  terms  and  condi- 
tions which  are  printed,  and  the  fact  that  they  are 
printed  in  very  small  type  will  not  control  this 
presumption:  there  being  a  heading  in  plain  type, 
"All  messages  mken  by  this  company  subject  to 
the  following  terms.**  Wolf  ▼.  Western  U.  Teleg. 
Co.  62  Pa.  83, 1  Am.  Dec  887. 

Telegraph  companies  are  not  under  the  obliga- 
tions of  common  carriers.  Bimey  v.  New  York 
A  W.  P.  Teleg.  Co.  18  Md.  341,  81  Am.  Dec.  607: 
Camp  V.  Western  U.  Teleg.  Co.  1  Met.  (Ky.)  164, 71 
Am.  Dec.  461;  Shields  v.  Washington  Teleg.  Co. 
(La.)  Allen,  Teleg.  Cos.  5:  New  York  ft  W.  P.  Teleg. 
Co.  V.  Dry  burg,  35  Pa.  207, 78  Am.  Dec.  888;  Wann 
V.  Western  U.  Teleg.  Co.  37  Mo.  472,  00  Am.  Deo. 
385. 

The  stipulations  printed  on  the  blanks  alx>re  the 
message  which  the  piaintiUs  required  the  company 
to  send,  and  which  was  signed  by  the  pliilniilTs, 
forms  a  part  of  n  contract  l)etween  the  parlies* 
and  is  binding  on  the  sender.  Young  v.  Western 
U.  Teleg.  Co.  2  Jr>nes  &  8. 3U0,  65  N.  Y.  163;  Kiley  v. 
Western  C.  Teleg.  Co.  100  N.  Y.  231. 

If  a  telegram  is  written  on  a  printed  blank, 
which  bears  ui*on  it  this  direction,  the  sender  ac- 
cepts the  provisions  printed  on  the  back,  as  a  part 
of  his  contract  with  the  com  pony,  whether  he 
reads  them  or  not.  Western  U.  Teleg.  Co.  ▼. 
Carew.  15  Mich.  L'2&, 

However  it  may  be  in  cases  where  the  error 
causing  the  injury  was  occasioned  by  not  repeat- 
ing, or  would  have  been  manifestly  prevented  or 
avoided  by  repeating,  yet  this  condition  cannot 
cov<T  and  excuse  ncipligeoce  or  delay  in  delivering 
I  message  rocei\ed  or  any  other  nonfeaMince  or 
misfeasance  not  Imputable  to  or  excused  by  not 
repeating.  Western  U.  Teleg.  Co.  v.  Graham,  1 
Colo.  2:«,  0  Am.  Rep.  136:  Birney  v.  New  York  & 
W.  P.  Teleg.  Co.  18  Md.  841,81  Am.  Dec.  607. 

A  telegraph  company  cannot,  by  rules  and  regu- 
lations of  Its  own  making,  protect  itself  against 
liability  for  the  coosequenoe  of  its  own  fraud, 
willful  misconduct,  or  gross  negligence,  or  any 
conduct  inconsistent  with  good  faith.  United 
States  Teleg.  Co.  v.  Gildersleve,  20  Md.  S82, 06  Am. 
Dec.  610:  Watfn  y.  Western  U.  Teleg.  Co.  97  Mo. 

88& 


BUPBEMJB  COUBT  OF  THB  UmITBD  StATU. 


Oct.  Tbbm« 


insured:  nor  in  any  case  for  delasrs  arising  from 
unavoidable  interruption  in  the  working  of  its 
lines,  or  for  errors  in  cipher  or  obscure  messages. 
And  this  Coropnny  is  hereby  made  the  airent  of  the 
sender,  without  liabilitF,  to  forward  any  message 
o^er  the  lines  of  any  other  Company  when  neces- 
sary to  reach  its  destination. 

*"  Correctness  in  the  transmission  of  a  message  to 
any  point  on  the  lines  of  this  Company  can  be  in- 
ftUBBD  by  contract  in  writlnK.  stating  air  reed 
amount  of  risk,  and  payment  of  premium  thereon, 
at  the  following  rates,  in  addition  to  the  usual 
charge  for  repeated  messages,  viz.  one  per  cent  for 
any  distance  not  exceeding  1000  miles,  and  two  per 
cent  for  any  greater  distance.  No  employee  of  the 
Comi>any  is  authorized  to  vary  the  foregoing. 

''  No  responsibility  regarding  messaires  attaches 
to  this  Company  until  the  same  are  presented  and 
accepted  at  one  of  its  transmlttinir  oflBces:  and  if  a 
mesaajre  is  sent  to  such  office  by  one  of  the  Com- 
pany's messengers,  he  acts  for  that  purpose  as  the 
agent  of  the  sender. 

^'  Metisages  will  be  delivered  free  within  the  es- 
tablished free  delivery  limits  of  the  terminal  office. 
For  delivery  at  a  greater  distance,  a  special  charge 
will  be  made  to  cover  the  cost  of  such  delivery. 


**  The  Company  will  not  be  liable  for  damagva  or 
statutory  penalties  in  any  case  where  the  olalm  to 
not  presented  In  writing  within  sixty  days  after 
the  message  is  filed  with  the  Company  tor  tnuit- 
mission. 
••NOBVIN  GREEN.  President. 

**THOS.  T.  ECKBRT.  General  Manager.** 

On  the  evening  of  the  same  day,  an  agenl 
of  the  defendant  delivered  to  TolaDd,  at  Wau- 
keney,  upon  a  blank  of  the  defendant  com- 
pany,  the  message  in  this  form,  the  writlen 
words  being  printed  below  in  italics* 

**THB   WESTERN  UNION  TELEGRAPH  OOM- 
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^Thls  oompany  TRANSMITS  and  DELTVBR8 
messages  only  on  conditions  limiting  its  liability, 
which  have  been  assented  to  by  the  sender  of  the 
following  messafre. 

**  Errors  can  be  guarded  against  only  by  repeat- 
ing a  messnKc  back  to  the  sending  station  for  com- 
parison, and  the  Company  will  not  bold  itself  liable 
for  errors  or  delays  in  transmission  or  delivery  of 


472.  90  Am.  Dec.  805;  Western  U.  Teleg.  Co.  v.  Crall, 
S8  Kan.  679;  Ellis  v.  American  Teleg.  Co.  13  Allen, 
234;  True  v.  International  Teleg.  Co.  60  Me.  0.  11 
Am.  Rep.  156. 

A  stipulation  will  not  exempt  the  company  from 
liability  for  a  loss  occasioned  by  its  own  fault  or 
negligence,  or  by  the  want  of  proper  skill  or  or- 
dinary care  on  the  part  of  its  operators  in  trans- 
mitting an  unrepeated  message.  Sweetland  v. 
Illinois  ft  M.  Teleg.  Co.  27  Iowa,  433,  1  Am.  Rep. 
285. 

The  company,  taking  the  maximum  charge, 
cannot  by  any  condition  imposed  on  persons  using 
the  telegraph,  escape  from  the  obligation  to  use 
reat<onable  care  in  sending  messages  (Play ford  v. 
United  Kingdom  Electric  Teleg.  Co.  L.  R.  4  Q.  B. 
706, 17  L.  T.  N.  8. 243)  or  from  the  failure  to  use  due 
care  in  delivering  an  unrepeated  message  which 
has  been  sent  o\er  Its  wires  without  any  error. 
Western  U.  Teleg.  Co.  ▼.  Graham,  1  Colo.  230,  0  Am. 
Rep.  136. 

Such  a  rule  will  not  exempt  the  company  from 
loss  sustained  in  consequence  of  the  entire  omis- 
sion of  Che  company,  through  forget  Fulness  of  its 
operator  to  send  or  attempt  to  send  a  message,  al- 
though such  message  was  not  to  be  repeated. 
Birney  v.  New  York  ft  W.  P.  Teleg.  Co.  18  Md.  341, 
81  Am.  Dec.  607. 

Where  such  a  rule  exists,  merely  proving  a  mis- 
take in  the  transmission  of  an  unrepeated  message 
is  notsiiflBcicnt  to  ostablish  liability  on  the  part  of 
the  company;  the  plaintiff  must  go  further,  and 
introduce  evidence  more  directly  tending  to  show 
such  fault  or  negligence.  Sweetland  v.  Illinois  ft 
M.  Teleg.  Co.  27  Iowa.  433, 1  Am.  Rep.  285. 

A  clause  in  the  printed  conditions  of  a  telegraph 
company,  that  they  will  not  be  responsible  for 
mistakes  or  delay  in  the  transmission  of  a  message, 
applies  merely  to  the  transmission  of  the  message 
and  not  to  mistakes  or  a  delay  in  the  delivery  of 
the  messMge,  after  it  has  t>een  correctly  transmit- 
ted.   Bryant  v.  American  Teleg.  Co.  1  Daly,  575. 

But  where  the  receiver  of  a  U^lcgrum  requested 
the  operator  to  inquire  if  It  had  been  correctly 
transmitted,  was  told  it  had  been  done  by  him,  the 
company  is  liable  for  errors  in  It  as  for  a  re(>eated 
message.  Western  U.  Teleg.  Co.  v.  Landis  (Pa.)  11 
Cent.  Rep.  103. 

Telegraph  companies  may  limit  the  measure  of 
their  liability  to  damages  by  reasonable  rules  and 
regulations  through t  home  to  the  knowledge  of 
those  with  whom  they  deal;  but  they  cannot  thus 
protect  themselves  against  liability  for  a  want  of 
fidelity  and  care  in  the  exercise  of  the  employment 
which  they  undertake  to  prosecute.  Western  U. 
Teleg.  Co.  V.  Graham,  1  Colo.  230,  9  Am.  Rep.  136. 

Telegraph   companies  cannot,  by  contract,  re- 
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lieve  themselves  from  liability  for  their  cegliirence 
In  failing  to  deliver  messages.  Smith  v.  Western 
U.  Teleg.  Co.  83  Ky.  104. 

Telegraph  companies  are  liable  to  the  person  to 
whom  a  message  is  sent  and  delivered,  for  damages 
caused  by  their  negligence  in  ommitting  a  word 
therefrom.  Wolfskehl  v.  Western  U.  Teleg.  Go.  41 
Hun.  542. 

The  damages  for  the  breach  of  the  contract 
must  be  such  as  may  fairly  k>e  suppowHl  to  ha%'e 
entered  into  the  contemplation  of  the  parties 
when  they  made  the  contract— that  Is,  must  be 
such  as  might  naturally  be  expected  to  follow  its 
violation:  and  they  must  be  certain  both  in  their 
nature  and  in  respect  to  the  cause  from  which 
they  proceed.  Gray,  Telegraphs,  149;  Daughtery 
V.  American  U.  Teleg.  Co.  75  Ala.  168, 51  Am.  Rep. 
435;  Hart  v.  Western  U.  Teleg.  Co.  06  Gal.  579,  5B 
Am.  Rep.  119;  Western  U.  Teleg.  Co.  v.  Graham.  1 
Colo.  230,  9  Am.  Rep.  136:  CTnited  States  Teleg.  Cb. 
V.  Gildorsleve.  29  Md.  232, 96  Am.  Dec.  519;  True  t. 
International  Teleg.  Co.  00  Me.  9,  11  Am.  Rep.  156; 
Bartlett  v.  Western  U.  Tteleg.  Co.  02  Me.  200. 16  Am. 
Am.  Rep.  437;  Beaupr6  v.  Pacific  ft  A.  Teleg.  Co. 
21  Minn.  155;  Mackay  v.  Western  U.  Teleg.  Co.  10 
Ncv.  '222;  Baldwin  v.  United  States  Teleg.  Co.  45 
N.  Y.  744,  6  Am.  Rep.  165:  Iieonard  t.  New  York, 
A.  ft  B.  Electro-Magnetic  Teleg.  Co.  41  N.  Y.  544. 1 
Am.  Kep.  440;  Landnberger  v.  Magnetic  Teleg. 
Co.  82  Barb.  530;  Rittenhouse  t.  Independent 
Line  of  Telegraph,  1  Daly,  474,  44  N.  Y.  268,  4  Am. 
Rep.  673:  Western  U.  Teleg.  Co.  v.  Griswold,  87 Ohio 
St.  '.m:  Daniel  v.  Western  U.  Tdleg.  Co.  01  Tex.  452. 
48  Am.  Rep.  305;  Kinghorne  v.  Montreal  Teleg.  Oo. 
18  U.  C.  Q.  B.60:  lAne  v.  Montreal  Teleg.  Oo.  7  U. 
C.  C.  P.  28;  Candee  v.  Western  U.  Teleg.  Go.  84  Wis. 
471, 17  Am.  Rep.  452:  Western  U.  Teleg.  Co.  t.  Simp- 
son, 73  Tex.  422. 

Injury  to  feelings,  caused  by  a  fSilure  to  deUvsr 
a  message  relatinsr  to  domestic  affairs,  where  the 
failure  is  the  result  of  negligence  of  the  company 
or  its  servants,  is  an  element  of  actual  damages. 
Wadsworth  v.  Western  U.  Teleg.  Co.  80  Tenn.  OK; 
Western  TJ.  Telog.  Co.  v.  Cooper,  1  !«.  R.  A.  721, 
71  Tex.riO":  Stuart  v.  Western  U.  Teleg.  Oo.00Tpx. 
580:  Gull,  C.  ft  S.  F.  R.  Oo.  t.  Levy,  S0  Tex.  548; 
Hays  V.  Houston  ft  G.  N.  R.  Co.  40  Tex.  272;  Gulf,  a 
ft  S.  F.  R.  Co.  V.  Wilson,  00  Tex.  739;  So  Relle  v. 
Western  U.  Teleg.  Co.  55  Tex.  310, 40  Am.  Hep.  801 
But  see  Beasley  v.  Western  U.  Teleg.  Oo.  89  Fed. 
Rep.  181;  Rowell  t.  Western  U.  Toleg.  Oo.  75  Tex. 

Neither  In  an  action  of  tort  nor  In  one  of  con- 
tract can  a  party  recover  damages  for  mental  an- 
guish alone.  Wood^s  Mayne,  Damages,  (IstAni. 
ed.)  54  note;  Gray,  Telegraphs,  147. 
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TJNREPRATBD  MESSA  OES.beyond  the  amount  of 
tolls  paid  thereon,  nor  in  any  caae  where  the  claim 
In  not  prf^nted  in  writing  within  sixty  days  after 
•endinff  tue  mesnafre. 

**Tbi8  is  an  UN  REPEATED  MESSAGE,  and  is 
delivered  by  request  of  the  sender,  under  the  oon- 
ditions  named  above. 
••NOBVIN  QKEEN,  President 

**THOS.  T.  BCKBRT,  General  Manacrer. 


NUMBER 


SENT  BY  ,  REC*D  BY 


CHECK. 
28    Colleet  8 
eztra  vjords. 


RECEIVED  at  6  f .  p.  m. 


p.  m.  June  16^  1887, 

16.        Forwarded  from  EUis. 
**To  W.  B.  Toland,  Wavkeney^  Komom. 

**  D^tiroy  am  exeeedingty  huty  buy  oQ  Mnds  quo 
ptrhajM  bracken  haif  *tf  it  mince  moment  firomfMy  of 
mirc/uiM* 

-  FRANK  J,  PRIMROSES 

4]  *The  difference  between  the  mesaage  as 
•enl  and  as  delivered  is  shown  below,  where  so 
much  of  the  message  sent  as  was  omitted  in 
that  delivered  is  in  brackets,  and  the  words 
substituted  in  the  message  delivered  are  in 
italics. 

"  [Despotl  destroy  am  exceedingly  busy 
[bay]  bay  all  kinds  quo  perhaps  bracken  half 
of  it  mince  moment  promptly  of  purcha8e[s]." 

By  the  private  cipher  code  made  and  used 
by  the  plaintiff  and  Toland,  the  meaning  of 
these  words  was  as  follows: 

"  Tours  of  the  [fifteenth]  seventeenth  re- 
ceived; am  exceedingly  busy;  [I  have  bought] 
buy  all  kinds,  five  hundred  thousand  pounds; 
perhaps  we  have  sold  half  of  it;  wire  when 
you  do  anything;  send  samples  immediately, 
promptly  of  [purchases]  purchase," 

The  plaintiff  testified  that  on  June  16,  1887, 
be  wrote  the  message  in  his  own  ofilce  on  one 
of  a  bunch  or  book  of  the  defendant's  blanks 
which  be  kept  at  hand,  and  sent  it  to  the  de- 
fendant's ofilce  at  Philadelphia;  that  he  had  a 
running  account  with  the  defendant's  agent 
there,  which  he  settled  monthly,  amounting  to 
$180  for  that  month;  that  he  did  not  then 
read,  and  did  not  remember  that  he  had  ever 
before  read,  the  printed  matter  on  the  back  of 
the  blanks;  and  that  he  paid  the  usual  rate  of 
$1.15  for  this  message,  and  did  not  pay  for  a 
repetition  or  insurance  of  it. 

He  also  testified  that  be  then  was,  and  for 
for  many  years  had  been,  engaged  in  the  busi- 
ness of  buying  and  selling  wool  all  over  the 
country,  and  had  employed  Toland  as  his 
agent  m  that  business,  and  early  in  June,  1887, 
sent  him  out  to  Kansas  and  Colorado  with  in- 
structions to  buy  50,000  pounds,  and  then  to 
await  orders  from  him  before  buving  more; 
that,  before  June  12,  Toland  bfmght  50,000 
pounds,  and  then  stopped  buying;  and  that  he 
bad  sent  many  telegraphic  messages  to  Toland 
during  that  month  and  previously,  using  the 
same  code. 

The  defendant's  agent  at  Philadelphia, 
called  as  a  witness  for  the  plaintiff,  testified 
that  he  sent  this  message  for  the  plaintiff,and 
knew  that  he  was  a  dealer  in  wool,  and  that 
Toland  was  with  him,  but  in  what  capacity 
£»]he  did  not  know;  *tbat  he  had  frequently  sent 
messages  for  him,  and  considered  him  one  of 
bis  best  customers  during  the  wool  season; 
that  telegraphic  messages  by  the  present  sys- 
tem were  sent  and  received  by  sound,  and 
were  all  dots  and  dashes;  that  "b  "  was  a  dash 
And  three  dots,  and  *'y"  was  two  dots,  a  space 
And  then  two  dots;  and  that  tbe  difference 
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between  **a"  and  "  u"  was  one  dot,  "a"  being 
a  dot  and  a  dash,  and  *'u"  two  dots  and  a  dash, 
and  the  pause  upon  the  last  touch  of  the  *'u" 
that  an  experienced  telegraph  operator,  if  the 
words  were  properly  rapped  oul  and  he  was 
paying  proper  attention,  could  not  well  mis- 
take the  one  for  the  other, but  might  be  misled 
if  he  was  not  careful;  and  that  it  was  very 
likely  that  another  dot  could  be  put  in  if  there 
was  any  interruption  in  the  wire.  He  further 
testified  that  there  was  a  great  difference  be- 
tween the  words  "  despot  and  "destroy"  in 
telegraphic  symbols;  and  that  the  letter  '  V 
wasmade by  three  dots,  so  that,  if  an  oper- 
ator received  the  word  "  purchases"  over  the 
wires,  and  wrote  down  *'  purchase"  he  omit- 
ted three  dots  from  the  end  of  the  word. 

The  plaintiff  introduced  depositions,  taken 
in  September,  1888,  of  one  Stevens  and  one 
Smith, who  were  respectively  telegraph  operat- 
ors of  the  defendant  at  Brookville  and  at  Ellis 
in  the  state  of  Kansas  on  June  16, 1887. 

Stevens  testified  that  Brookville  was  a  relay 
station  of  the  company,  at  which  messages 
from  the  East  were  repeated  westward;  that 
on  that  day  one  Tindall,  his  fellow  operator 
in  the  Brookville  oflSce,  handed  him  a  copy 
in  Tindall's  handwriting  of  the  message  in 
question  (an  impression  copy  of  whicn  be 
identified  and  annexed  to  bis  deposition)  con- 
taining the  words  **despot"  and  "bay"  and  he 
immediately  transmitted  it  word  for  word  to  El- 
lis; that  tbe  equipment  of  the  office  at  Brook- 
ville was  in  every  respect  good  and  sufficient, 
and  that  he  had  no  recollection  of  the  wires 
between  it  and  Ellis  having  been  in  other  than 
good  condition  on  that  day. 

Smith  testified  that  on  that  day  be  received 
the  message  at  Ellis  from  Brookville,  and  im- 
mediately wrote  it  down  word  for  word,  just 
as  received  (and  identified  and  annexed  to 
his  deposition  an  impression  copy  of  what  he 
then  wrote  down)  'containing  the  wonls  [6 
**  destroy  "  and  '*  buy,"  and  transmitted  it.  ex- 
actly as  he  received  it,  to  Waukeney,  to  which 
Toland  had  directed  any  messages  for  him  to 
be  forwarded;  and  that  the  office  at  Ellis  was 
well  and  sufficiently  equipped  for  its  work,  but 
he  could  not  recall  what  was  the  condition  of 
the  wires  between  it  and  Brookville. 

The  plaintiff  also  introduced  evidence  tend- 
ing to  show  that  June  16,  1887,  was  a  bright 
and  beautiful  day  at  Ellis  and  Waukeney; 
that  Toland,  upon  receiving  the  message  at 
Waukeney,  made  purchases  of  about  8(K),000 
pounds  of  wool;  and  that  the  plaintiff,  in  set- 
tling with  the  sellers  thereof,  suffered  a  loss  of 
upwards  of  $20,000. 

The  circuit  court,  following  White  v.  West- 
em  U.  Teleg.  Co,  5  McCrary,  103,  and  Jones 
V.  Western  11,  Teleg,  Co.  18  Fed.  Rep.  717,  rulcHl 
that  there  was  no  evidence  of  gross  negli- 
gence on  the  part  of  the  defendant,  and  that  as 
the  message  had  not  been  repeated,  the  plain- 
tiff, by  the  terms  printed  upon  the  back  of 
the  message,  and  referred  to  above  his  signa- 
ture on  its  face,  could  not  recover  more  than 
the  sum  of  $1.16,  which  he  had  paid  for  send- 
ing it.  Tbe  plaintiff  not  claiming  that  sum, 
the  court  directed  a  verdict  for  the  defendant, 
and  rendered  Judgment  thereon.  The  plain- 
tiff tendered  a  bill  of  exceptions,  and  sued  out 
this  writ  of  error. 
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Jf«Mr«.    Joseph     de  F.     Jankin    and 

'Oeorg€  Junkin,  for  plain  tiff  io  error: 

A  telegraph  company  is  a  common  carrier, 
tnd  lubject  to  the  law  of  common  carriers. 

Ddeware  db  A.  TeUg.  <ft  Tdeph.  Co,  v.  8taU^ 
8  U.  8.  App.  80;  Budd  ▼.  New  York,  148  U.  8. 
517  (86:247).  4  Inters.  Com.  Rep.  45;  Munn  v. 
lUinoii,  04  U.  8. 118(24:77);  Shearm.  &  Redf. 
Ne^.  §^  554,  555. 

Being  a  common  carrier,  a  telefpraph  com- 
pany cannot  legally  impose  conditions  upon 
one  whose  message  it  accepts  for  transmission, 
relie?ing  itself  from  responsibility  for  damages 
to  the  sender,  resulting  from  its  own  negli- 
gence. 

New  York  d  W.  P.  Teleg.  Ot>,Y,  Dryhurg,  85 
Pa.  298,  78  Am.  Dec.  838:  Harrii  v.  Western 
U.  TeUg.  Co.  9  Phila.  88;  Koom  v.  Weitern  U. 
TeUg.  Co.  12  W.  N.  C.  49;  Western  U.  Teleg. 
Co.  ▼.  Tyler,  74  HI.  168,  24  Am.  Rep.  279,  60 
IIL  421;  WeeternU.  Teleg.  Co.  v.  Fetttoti.  52  Ind. 
1;  AyerY.  Wettem  U.  Teleg.  Co.  79  Me.  498;  True 
▼.  International  Teleg.  Co.  60  Me.  9.  11  Am. 
Rep.  156;  BartleU  v.  Western  U.  TeUg.  Co.  62 
Me.  209,  16  Am.  Rep.  487;  Hibbard  v.  Western 
V.  Teleg.  Co.  83  Wis.  558;  Western  U.  TeUg. 
Co.  ▼.  Griswold,  87  Ohio  8t.  d01;Dela  Grange  ▼. 
/Southwestern  Teleg.  Ob.  25  La.  Ann.  883; 
Turner  ▼.  Hawkeye  Teleg.  Co.  41  Iowa,  459, 
20  Am.  Rep.  605;  Oandee  ▼.  Western  U.  TeUg.  Co. 
84  Wis.  471.  17  Am.  Rep.  452;  Western  U. 
Teleg.  Co.  ▼.  Meek,  49  Ind.  58;  Rittenhouse  y. 
Independent  TAne  of  Telegraph,  1  Dal  v.  474; 
Western  O.  Teleg.  Go.  v.  Howell,  88  Kan.  685; 
Western  U.  TeUg.  Co.  ▼.  HaU,  124  U.  8.  444  (81: 
479);  Dorganv.  Telegraph  Co.  1  Am.  L.  T.  JN. 
8.  418;  Whart.  Neg.  §  763;  8hearm.  &  Redf. 
Keg.  §§  558,  509,  565. 

A  common  carrier  cannot  stipulate  for  ex- 
emption from  the  consequences  of  his  own  neg- 
lect or  that  of  his  servants. 

Hart  V.  Pennsylvania  R.  Co.  112  U.  8.  838 
(28:720);  New  Jersey  Steam  Nav.  Co.  v.  Merchan  ts 
Bank  of  Boston,  47  U.  8.  6  How.  844  (12:465); 
York  Mfg.  Co.  v.  Illinois  Cent.  R.  Co.  70  U.  8. 
8  Wall.  107  (18:170);  Southern  Exp.  Co.  v.  Cald- 
well, 88  U.  8.  21  Wall.  264  (22:556);  Ogdensburg 
d  L.  C.  R.  Co.  V.  Pratt,  89  U.  8.  22  Wall.  128 
(22:827);  Bank  of  Kentucky  v.  Adams  Exp.  Co. 
93  U.  8.  174  (23:972):  Grand  Trunk  R.  Co.  v. 
Btevens,  95  U.  8.  655  (24:535). 

The  error  in  the  telegraphic  message  in  itself 
was  evidence  of  gross  negligence. 

WesUrn  U.  Teleg.  Co.  v.  Orall,  38  Kan.  679. 

In  the  present  case,  it  was  affirmatively 
thown  that  the  message  reached  its  last  oper- 
ator but  one,  with  exactness,  clearly  showing 
how  easy  such  accuracy  was. 

Meters.  Silas  W.  Pettit,  John  F.  Dillon, 
George  //.  Fearons  and  Rush  Taggart,  for  de- 
fendant in  error: 

The  liability  of  the  carrier  as  an  insurer  of 
the  property  carried  is  always  connected  with 
the  custody  of  the  goods. 

Gales  V.  Hailman,  11  Pa.  515. 

There  is  no  real  analogy  between  the  case  of 
a  common  carrier  of  goods  actually  intrusted 
to  him  and  the  case  oi  a  telegraph  company 
employed  to  transmit  only  the  contents  of  a 
written  message. 

Gibbon  v.  Paynton,  4  Burr.  2298;  New  York 
Cent.  R.  Co.  v.  Lockwood,  84  U.  8.  17  Wall. 
880  (21:  M>);Hart  w.  Pennsylvania  B.  Co.  112 
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U.  8. 881  (88:717):  New  York  Gent,  d  H.  R.  B. 
Co.  V.  Fraloff,  100  U.  8.  24(25:581);  Mognin  v. 
Dinsmore,  70  N.  T.  410,  26  Am.  Rep,  608; 
Lawson,  Carriers,  $  86. 

The  sender  of  a  message  is  bound  by  the 
terms  of  the  agreement  under  which  the  roes> 
sage  is  sent,  whether  he  has  read  it  or  not;  he 
is  estopped  from  denying  that  he  has  read  and 
acceded  to  it 

Wolf  V.  Western  U.  Teleg.  Co.  6d  Pa.  88,  1 
Am.  Rep.  887;  Southern  Erp.  Co.  ▼.  Caldteell; 
88  U.  S.  21  Wall.  264  (25:556);  Young y.  Western 
U.  Teleg.  Co.  2  Jones  &  8.  890;  Breese  y.  United 
States  Teleg.  Co.  48  N.  Y.  189, 8  Am.  Rep.  526; 
Redpath  ▼.  Western  U.  TeUg.  Co.  112  Mass.  71, 
17  Am.  Rep.  69;  Western  U.  TeUg.  Co.  v. 
Carew,  15  Mich.  525;  Western  U.  Teleg.  Co.  v. 
Buchanan,  85  Ind.  429.  9  Am.  Rep.  744;  Beas- 
ley  V.  Western  U.  TeUg.  Co.  89  Fed.  Rep.  181. 

This  tele.i^raph  company  is  not  a  common 
carrier,  but  a  bailee  performing  through  its 
agents  a  work  for  its  employer,  according  to 
certain  rules  and  regulations,  which,  under  the 
law,  it  has  a  right  to  make  for  its  government. 

Bimey  v.  NewYork  d: W.  P.  TeUg.  Co.  18  Md. 
841,  81  Am.  Dec.  607;  Womack  v.  Western  U. 
TeUg.  Co.  58  Tex.  176,  44  Am.  Ren.  614. 

The  contract  limiting  the  liability  of  the 
company  for  errors  or  omissions  in  the  trans 
mission  of  telegraphic  messages  unless  they  nre 
repeated,  is  a  valid  one,  and  the  regulation  of 
the  company  refusing  to  be  responsible  for  er 
rors  or  omissions  in  transmission  unless  it  is 
afforded  the  protection  of  a  repetition  of  tb^ 
message,  is  a  reasonable  regulation  and  one 
which  the  telegraph  company  had  a  right  to 
make. 

Passmore  v.  Western  U.  Teleg.  Co.  78  Pa. 
238;  Aiken  v.  Watern  U.  Teleg.  Co.  5  8.  C. 
N.  8.  358;  Western  U.  TeUg.  Co.  v.  NeiU,  57 
Tex.  283,  44  Am.  Rep.  589;  Wann  v.  We^t^rn 
U.  TeUg.  Co.  37  Mo.  472,  90  Am.  Dec.  39"»; 
Becker  v.  Western  U.  TeUg.  Co.  11  Neb.  87,  3d 
Am.  Rep.  356;  Camp  v.  Western  U.  TeUg.  Co. 
1  Met.  (Ky.)  164,  71  Am.  Dec.  461;  Hart  v. 
WesUrn  U.  TeUg.  Co.  66  Cal.  579,  55  Am.  Rep. 
119:  EUisY.  American  TeUg.  Co.  96  Mass.  226; 
Kiley  v.  WesUrn  U.  TeUg.  Co.  109  N.  Y.  231; 
United  States  Teleg.  Ok  v.  GildersUre,  29  Md. 
232,  96  Am.  Dec.  519;  Jones  v.  Western  U. 
TeUg.  Co.  18  Fed.  Rep.  717;  MacAndreit  y. 
EUctric  TeUg.Co.  17  C.  B.  13,  83  Eog.  L.&  Eq. 
180;  Playford  v.  United  KingJom  Electric  TeUg. 
Co.  L.  R.  4  Q.  B.  706,  17  L.  T.  N.  8.  243; 
Grinndl  v.  WesUrn  U.  Teleg.  Cb.  113  Ma.ss. 
303.  18  Am.  Rep.  485;  Clement  v.  WesUrn  U. 
Teleg.  Co.  187  Mass.  463. 

Telegraph  companies  have  a  right  to  refuse 
to  be  responsible  for  errors  or  omissions  in  the 
transmission  of  cipher  and  obscure  messages. 

Hadley  v.  BaxendaU,  9  Exch.  341;  Sanders 
Y.  Stuart,  L.  R.  I  C.  P.  Div.  326;  Cannon  v. 
WesUrn  U.  TeUg,  Co.  100  N.  C.  800;  Beaupri 
Y.  Pacific  d  A.  Teleg.  Co.  21  Minn.  155; 
Loicery  v.  Western  U.  Teleg.  Co.  60  N.  Y.  198, 
19  Am.  Rep.  154;  Western  U.  TeUg.  Co.  y.WU- 
son,  22  L.  R  A.  434.  32  Fla.  527;  Candse  v. 
Western  U.  TeUg.  Co.  84  Wis.  471,  17  Am. 
Rep.  452;  Behm  v.  WesUrn  U.  TeUg.  Go.  8  Biss. 
181;  Mackay  y.  Western  U.  TeUg.  Co.  16  Nev. 
222;  Western  U.  Tdeg.  Co.  ▼.  Martin^  9  HI 
App.  587;  Daniel  v.  WuieT%  U.  Teleg.  Oo.  61 
Tex.  452.  48  Am.  Rep.  806;  Eaui  y.  WmlUn^ 
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U.  Tdeg.  Co,  66  Cal.  579,  55  Am.  Rep.  119;  | 
Abela  V.  Western  U.  Teleg.  Co.  87  Mo.  App. 
554:  Kinghorne  v.  Montreal  Teleg.  Co,  18  U.  C. 
Q.  B.  60. 

The  plaiotiff  offered  no  evideoce  of  negli- 
gence. 

Pollock,  Torts,  (Am.  ed.)  106. 

Tbe  plaiDtiff,  in  order  to  recover,  miistsbow 
that  this  mistake  was  caused  by  the  fault  of  tbe 
company. 

Sweetiand  ▼.  Illinois  d  M,  Teleg.  Co,  27  Iowa, 
458,  1  Am.  Rep.  285. 

OdIj  nomiDal  damages,  or  tbe  amount  paid 
for  sending  tbe  message,  can  be  recovered. 

Can  dee  v.  Wettem  U.  Teleg.  Co,,  Mackay  t. 
Western  U,  Teleg,  Co.,  9im\  Daniel  v.  Western  U. 
Teleg.  Co,  svpra;  Sanders  v.  Stuart,  L.  R.  1  C. 
P.  Div.  826;  HoteardY,  StilltDell  d  B,  Mfg,  Co, 
189  U.  8.  206  (85: 150);  Gray,  Telegraphs, ;;  87. 


Mr,  Justice  Gray  delivered  tbe  opinion  of 
tbe  court: 

This  was  an  action  by  tbe  sender  of  a  tele 
graphic  message  against  tbe  telegraph  com- 
pany to  recover  damages  for  a  mistake  in  tbe 
transmission  of  tbe  message,  which  was  in 
cipher,  intelligible  only  to  ihe  sender  and  to 
his  own  agent,  to  whom  it  was  addressed. 
Tbe  piaintifl  paid  the  usual  rate  for  this  mes 
sage,  and  did  not  pay  for  a  repetition  or  insur- 
ance of  it. 

The  blank  form  of  message,  which  tbe  plain- 
tiff filled  up  and  signed,  and  which  was  such 
as  he  bad  constantly  used,  bad  upon  its  face, 
immediately  above  tbe  place  for  writing  tbe 
message,  tbe  printed  words,  * 'Send  tbe  follow- 
1 3 1  iug  message  ^subject  to  the  terms  on  back 
hereof,  which  are  hereby  agreed  to;"  and,  just 
below  tbe  place  for  his  signature,  this  line: 
"  t;^  Read  the  notice  and  agreement  on  back 
of  this  blank  ..^Z' 

Upon  the  back  of  tbe  blank  were  conspicu- 
ously printed  the  words,  "All  messages  taken 
by  this  company  are  subject  to  tbe  following 
terms,"  which  contained  the  following  condi- 
tions or  restrictions  of  the  liability  of  tbe  com- 
pany: 

"  [1st]  To  guard  against  mistakes  or  delays, 
tbe  seniier  of  a  message  should  order  it  RE- 
PEATED; that  is,  telegraphed  back  to  the 
originating  office  for  comparison.  For  this, 
one  half  tbe  regular  rate  is  charged  in  addi- 
tion. It  is  agreed  between  the  sender  of  tbe 
following  message  and  this  company,  that 
said  company  shall  not  be  liable  for  mistakes 
or  delays  in  the  transmission  or  delivery,  or 
for  non-delivery,  of  any  unuepeatkd  mes- 
sage, whether  happening  by  negligence  of  its 
servants  or  otherwise,  t^yond  the  amount  re- 
ceived for  sending  tbe  same; 

"  [2d.J  Nor  for  mistakes  or  delays  in  tbe 
transmission  or  delivery,  oi  for  non  delivery, 
of  an}'  KKFKATED  messRge,  beyond  fifty  times 
tbe  sum  received  for  sending  the  same,  unless 
specially  insured; 

'*  [3d.]  Nor  in  any  case  for  delays  arising 
from  unavoidable  interruption  in  tbe  working 
of  its  lines,  or  for  errors  in  cipher  or  obscure 
measages." 

After  stating  the  rates  at  which  correct- 
ness in  tbe  transmission  of  a  message  may 
be  insured,  it  is  provided  that  **no  employee 
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of   the  company  is  authorized  to  vary  the 
foregoing." 

"  [4tb.J  The  company  will  not  be  liable  for 
damages  or  statutory  penalties  in  any  esse 
where  the  claim  is  not  presented  in  writing 
within  sixty  days  after  tbe  message  is  filed 
with  the  company  for  transmission. 

The  conditions  or  restrictions,  the  reason- 
ableness and  validity  of  which  are  directly 
involved  in  this  case,  are  that  part  of  the  lirst, 
by  which  tbe  company  is  not  to  be  liable  for 
mistakes  in  tbe  transmission  or  delivery  of 
any  message,  beyond  tbe  sum  received  for 
sending  it,  unless  the  sender  orders  it  to  be  re- 
peated by  being  telegraphed  back  to  the  origi- 
nating office  for  comparison,  and  pays  half 
that  sum  in  addition;  and  that  *part  of  tbe  [  1 4 
third,  bv  which  the  company  is  not  to  be  lia- 
ble at  ail  for  errors  in  cipher  or  obscure  mes- 
sages. 

Telegraph  companies  resemble  railroad 
companies  and  other  common  carriers,  in  that 
they  are  instruments  of  commerce;  and  in 
that  they  exercise  a  public  employment,  and 
are  therefore  bound  to  serve  all  cubtot9^*rs 
alike,  without  discrimination.  They  have, 
doubtless,  a  duty  to  the  public,  to  receive, 
to  the  extent  of  their  capacity,  all  messages 
clearly  and  intelligibly  written,  and  to  traus- 
mii  them  upon  reasonable  terms.  But  they 
are  not  common  carriers;  their  duties  arc  dif- 
ferent, and  are  performed  in  different  ways; 
and  tbcy  are  not  subject  to  the  same  liabilities. 
Southern Kvp.  (h,v.  Caldwd^.^bS  U.  S.  21  Wall. 
2S4.  2t)9.  270  [22:  550,  558,  559);  Western  U. 
Teleg.  Vo.  v.  Texas,  105  U.  S.  460,  404  [20: 
10G7,  1068.] 

The  rule  of  the  common  law,  by  which  com- 
mon carriers  of  goods  are  held  liable  for  loss 
or  injury  by  any  cause  whatever,  except  the 
act  of  God,  or  of  public  enemies,  docs  not  ex- 
tend even  to  warehousemen  or  wharfingers,  or 
to  any  other  class  of  bailees,  except  iunkee|>- 
ers.  who,  like  carriers,  have  peculiar  oppor- 
tunities for  embesuLling  the  uoods  or  for  col- 
lusion with  thieves.  The  carrier  has  the  actual 
and  manual  possession  of  the  goods;  the  iden- 
tity of  tbe  goods  which  he  receives  with  those 
which  he  delivers  can  hardly  be  mi>taken; 
their  value  can  be  easily  estimated,  and  may 
be  ascertained  by  inquiry  of  tbe  consignor, 
and  the  carrier's  compon>ation  fixed  accord- 
ingly; and  his  liability  in  damages  is  measured 
by  the  value  of  tbe  goods. 

But  telegraph  companies  are  not  bailees,  in 
any  sense.  They  are  entrusted  with  nothing 
but  an  order  or  message,  which  is  not  to  be 
carried  in  the  form  or  characters  in  which  it 
is  received,  but  is  to  be  translated  and  trans- 
mitted through  different  symbols  by  means  of 
electricity,  and  is  peculiarly  liable  to  mistakes. 
The  message  cannot  be  the  subject  of  em- 
bezzlement; il  is  of  no  intrinsic  value;  its  im- 
portance cannot  be  estimated,  except  by  the 
sender,  and  often  cannot  be  disclosed  by  him 
without  danger  of  defeating  his  purpose;  it 
may  be  wholly  valueless,  if  not  forwarded 
immediately:  and  the  measure  of  damages,  for 
a  failure  to  transmit  or*deliver  it,  has  no  [15 
relation  to  any  value  of  the  message  itself,  ex- 
cept as  such  value  may  be  disclosed  by  the  mes- 
sage, or  be  agreed  between  the  sender  and  the 
company. 
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As  said  bv  Mr.  Justice  Strong,  speaking  for 
this  court,  id  Southern  Exp,  Co,  v.  Caldwell, 
above  cited:  "Like  common  carriers,  tbey  can- 
not cootract  witb  tbeir  employers  for  ezemp- 
tloo  from  liability  for  tbe  consequences  of 
tbeir  own  negligence.  But  tbey  may  by  sucb 
contracts,  or  by  tbeir  rules  and  regulations 
brougbt  to  tbe  knowledge  of  tbeir  employers, 
limit  tbe  measure  of  tbeir  respoosibihty  to  a 
reasonable  extent.  Wbetber  tbeir  rules  are 
reasonable  or  unreasonable  must  be  determined 
witb  reference  to  public  policy,  precisely  as  in 
tbe  case  of  a  carrier." 

By  tbe  settled  law  of  tbis  court,  common 
carriers  of  goods  or  passengers  cannot,  by  any 
contract  witb  tbeir  customers,  wbolly  exempt 
tbemselyes  from  liability  for  damages  caused 
by  tbe  negligence  of  tbemselyes  or  tbeir  sery- 
ants.  New  York  Cent.  R.  Co.  ▼.  Lockxoooil,  84 
U.  S.  17  Wall.  857  [21:  627J;  Liverpool  d  Q. 
W,  Steam  Co.  y.  Phenix  Jm.  Co.  {**T7ie  Mon- 
tana") 129  U.  S.  897,  442  [82;  788,  792J,  and 
cases  cited. 

But  even  a  common  carrier  of  goods  may, 
by  special  contract  witb  tbe  owner,  restrict 
tbe  sum  for  wbicb  be  may  be  liable,  even  in 
case  of  a  loss  by  tbe  carrier's  negligence;  and 
tbis  upon  tbe  distinct  ground,  as  stated  by  Mr, 
Justice  Blatcbford,  speaking  for  tbe  wbole 
court,  tbat  **wbere  E  contract  of  tbis  kind, 
signed  by  tbe  sbipper,  is  fairly  made,  agreeing 
on  tbe  yaluation  of  tbe  property  carried,  witb 
the  rate  of  freigbt  based  on  tbe  condition  tbat 
tbe  carrier  assumes  liability  only  to  tbe  extent 
of  tbe  agreed  yaluation,  even  in  case  of  loss  or 
damage  by  the  negligence  of  tbe  carrier,  tbe 
contract  will  be  upheld  as  a  proper  and  lawful 
mode  of  securing  a  due  proportion  between 
tbe  amount  for  wbicb  tbe  carrier  may  be  re- 
sponsible and  tbe  freigbt  be  receives,  and  of 
protecting;  himself  against  extravagant  and 
fanciful  valuations."  Hart  y.  Pennsylvania 
R  Co.\\2  U.  8.  831,  843  |28:  717.  721]. 

By  the  refTulation  now  in  question,  tbe  tele- 
graph company  1ms  not  undertaken  to  wbolly 
exempt  itself  from  liability  for  negligence;  but 
only  to  require  tbe  sender  of  tbe  message  to 
have  it  repeated,  and  to  pu^  half  as  much  again 
10]  as  the  usual  '^price.  in  order  to  bold  the 
company  liable  for  mistakes  or  delays  in  trans- 
mitting or  deliyering,  or  for  not  delivering  a 
message,  whether  happening  by  negligence  of 
its  servants,  or  otherwise. 

In  Western  U.  TeUg.  Co.  y.  Hall,  124  U.  8. 
444,  453  [81:  479.  4^2],  the  effect  of  such  a 
regulation  was  pre.«iented  by  the  certificate  of 
tbe  circuit  court,  bi't  was  not  passed  upon  by 
this  court,  because  it  wtis  of  opinion  that  upon 
the  facts  of  tbe  case  the  damages  claimed  were 
too  uncertain  and  remote. 

But  the  reasonableness  and  validity  of  sucb 
regulations  have  been  upheld  in  Mc Andrew  v. 
Electric  Tcleg.  Co,  17  C.  B.  3.  and  in  Baxier  v. 
Dominion  Teleg,  Co.  87  U.  C.  Q.  B.  470,  as 
well  as  by  the  great  preponderance  of  author- 
ity in  this  country.  Only  a  few  of  tbe  princi- 
pal cases  need  be  cited. 

In  the  earliest  American  case,  decided  by 
tbe  court  of  appeals  of  Kentucky,  tbe  reasons 
for  upholding  the  validity  of  a  regulation  very 
like  tbat  now  in  questiou  were  thus  stated: 
•*The  public  are  a<lmonished  by  the  notice, 
tbat  in  order  to  guard  against  mistakes  in  tbe 
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transmission  of  messages,  every  message  of 
importance  ought  to  Ix)  repeated.  A  person 
desiring  to  send  a  message  Is  thus  apprised 
that  there  may  be  a  mistake  in  its  transmis- 
sion, to  guard  against  which  it  is  nece<«ary 
tbat  it  should  be  repeated.  He  Is  also  notified 
that  if  a  mistake  occur,  tbe  company  will  not 
be  responsible  for  it  unless  tbe  message  be  re 
peated.  There  is  nothing  unreasonable  in  tbii 
condition.  It  gives  the  party  sending  the  mes- 
sage tbe  option  to  send  it  in  such  a  manner  as 
to  hold  the  company  responsible,  or  to  send  it 
for  a  less  price  at  bis  own  risk.  If  the  mes 
sage  be  unimportant,  be  maj  be  willing  to  risk 
it  without  paying  the  additional  charge.  But 
if  it  be  important  and  he  wishes  to  have  it  sent 
correctly,  be  ought  to  be  willing  to  pay  tbe 
cost  of  repeating  tbe  mes.sa6e.  This  regula- 
tion, considering  the  accidents  to  which  tbe 
business  is  liable,  is  obviousl}'  just  and  reason- 
able. It  does  not  exempt  the  company  from 
responsibility,  but  only  fixes  tbe  price  of  that 
responsibility,  and  allows  the  person  who 
sends  tbe  message  either  to  transmit  it  at  bis 
own  risk  at  tbe  usual  price,  or  by  paying  in 
addition  thereto  half  the  usual  price  to  have  it 
repeated,  and  thus  render  the  *company  [17 
liable  for  any  miiitake  that  may  or>cur."  damp 
V.  Weetern  U,  TtUg,  Co,  1  Met.  lKy.)164,  1«8. 
71  Am.  Dec.  461. 

In  Western  U,  Teleg,  Co.  v.  Carew^  15  Mich. 
525,  535,  536,  the  supreme  court  of  Michigan 
held  tbat  a  similar  regulation  was  a  valid  part 
of  the  contract  between  tbe  company  and  tbe 
sender,  whether  be  read  it  or  not.  "The  reg- 
ulation." said  Chief  Justice  Christiancy,  "uf 
most,  if  not  all  telegraph  companies  operating 
extensive  lines,  allowing  messages  to  be  sent 
by  single  transmission  for  a  lower  rate  of 
cnarge,  and  requiring  a  larger  compensation 
when  repeated,  must  be  considered  as  highly 
reusonable,  giving  to  their  cu Homers  the  op- 
tion of  either  mode,  according  to  the  import- 
ance of  tbe  me»iage,  or  any  other  circumstaoce 
which  may  allect  tbe  question."  "Tbe  printed 
blank,  before  the  message  was  written  upon 
it.  was  a  general  proposition  to  all  persons  of 
the  terms  and  conditions  upon  which  messages 
would  be  sent.  By  writing  tbe  message  un- 
der it,  signing  and  delivering  it  for  transmis- 
sion, the  plaintiff  below  accepted  the  proposi- 
tion, and  it  became  a  contract  upon  those 
terms  and  conditions." 

In  Birney  v.  New  York  A  W.  P.  Teleg.  Co, 
18  Md.  341,  35S.  81  Am.  Dec.  607,  the  court 
of  appeals  of  Maryland,  while  recognizing  tbe 
validity  of  similar  regulations,  held  tbat  they 
did  not  apply  to  a  case  in  which  uo  effort  was 
made  by  the  telegraph  company  or  its  agents 
to  put  the  message  on  its  transit. 

In  United  States  Teleg,  Co,  v.  Oilderslete, 
29  Md.  232,  246,  248,  tbe  same  couri,  speaking 
by  Mr.  Justice  Alvey  (since  Chief  Justice  of 
Maryland,  and  the  Court  of  Appeals  of  the 
District  of  Columbia)  said:  '*The  appellant  bad 
a  clear  right  to  protect  itself  against  extraordi- 
nary risk  and  liability  h^  such  rules  and  regu- 
lations as  might  be  required  for  that  purpose." 
"The  appellant  could  not,  by  rules  and  regula- 
tions of  its  own  making,  protect  itself  ag.unst 
li!il)ility  for  the  consequences  of  its  own  willful 
misconduct,  or  gross  negligence,  or  any  con- 
duct inconsistent  with  good  faith;  nor  has  it 
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attempted  by  its  rules  aod  regulations  to  afford 
itself  such  exemption.  It  was  bound  to  use 
due  dilifi^nce,  but  not  to  use  extraordinary  care 
and  precaution.  Tbe  appellee  by  requiring 
the  message  to  be  repeated,  could  haveassurea 
18]  himself  of  its  *dispatcb  aod  accurate  trans- 
mission to  the  other  eod  of  the  line,  if  the  wires 
were  in  working  condition;  or,  by  special  con- 
tract for  insurance,  could  have  secured  himself 
against  all  consequences  of  nondelivery.  He 
did  not  think  proper,  however,  to  adopt  such 
precaution,  but  chose  rather  to  take  the  risk 
of  the  less  expensive  terms  of  sending  his  mes- 
sage. And  having  refused  to  pay  the  extra 
charge  for  repetition  or  insurance,  we  think  he 
had  no  right  to  rely  upon  the  declaration  of 
the  appellant's  agent  that  the  message  had  gone 
through,  in  order  to  fix  the  liability  on  the 
company." 

In  Fa99more  v.  Western  U,  Teleg.  Co,  0  Phila. 
00,  and  78  Pa.  238.  at  the  trial  in  the  district 
court  of  Philadelphia,  there  was  evidence  that 
Passmore,  of  whom  one  Edwards  had  offered 
to  purchase  a  tract  of  land  in  West  Virginia, 
wrote  and  delivered  to  the  company  at  Parkers- 
burg,  upon  a  blank  containing  similar  con- 
ditions, a  message  to  Edwards  at  Philadelphia, 
in  these  words:  '*  I  hold  the  Tibbs  tract  for 
vou;  all  will  be  right,"  but  which,  as  delivered 
by  tbe  company  in  Philadelphia,  was  altered 
by  substituting  the  word'sold"  for  *"hold;"  and 
that  Edwards  thereupon  broke  off  the  contract 
for  the  purchase  of  the  land,  and  Passmore 
had  to  sell  it  at  a  ^reat  loss.  The  verdict  be- 
ing for  the  plaintiff,  the  court  reserved  tbe 
question  whether  the  defendant  was  liable,  in- 
asmuch as  the  plaintiff  had  not  insured  tbe 
message,  nor  directed  it  to  be  repeated;  and 
afterwanls  entered  judgment  for  the  defend- 
ant, notwithstanding  the  verdict,  in  accordance 
with  the  opinion  of  Judge  Hare,  the  most  im- 
portant parts  of  which  are  as  follows; 

•*A  railway,  telegraph  or  other  company, 
charged  with  a  duty  which  concerns  the  public 
interest,  cannot  screen  themselves  from  liability 
for  negligence;  but  they  may  prescribe  rules 
cnlculaied  to  insure  safety,  and  diminish  the 
loss  in  the  event  of  accident,  acd  declare  that, 
if  these  are  not  observed,  the  injured  party 
shall  be  considered  as  in  default,  and  precluded 
by  the  doctrine  of  contributory  negligence. 
Ihe  rule  must,  however,  be  such  as  that  rea- 
son, which  is  said  to  be  the  life  of  the  law,  can 
approve;  or,  at  the  least,  such  as  it  need  not 
condemn.  By  no  device  can  a  body  corporate 
ICMavoid  *liability  for  fraud, for  willful  wrong, 
or  for  the  gross  negligence  which,  if  it  does  not 
intend  to  occasion  injury,  is  reckless  of  conse- 
quences, and  transcends  the  bounds  of  right 
with  full  knowledge  that  mischief  may  ensue. 
Nor,  as  I  am  inclined  to  think,  will  any  stipu- 
lation against  liability  be  valid,  which  has  the 
pecuniary  interest  of  the  corporation  as  its  sole 
object,  and  takes  a  safeguard  from  the  public 
without  giving  anything  in  return.  But  a  rule 
— which.  In  marking  out  a  path  plain  and 
easily  accessible,  as  that  in  which  the  company 
guarantees  that  every  one  shall  be  secure,  de- 
clares that  if  any  man  prefers  to  walk  outside 
of  it.  they  will  accompany  him.  will  do  their 
best  to  secure  and  protect  him,  but  will  not  be 
insurers,  will  not  consent  to  be  responsible  for 
accidents  arising  from  fortuitous  and  unex- 
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pected  causes,  or  even  from  a  want  of  care  and 
watchfulness  on  the  part  of  their  agents— may 
be  a  reasonable  rule,  and,  as  such,  upheld  by 
tbe  courts." 

"The  function  of  the  telegraph  differs  from 
that  of  the  postoffice  in  this,  that  while  the 
latter  is  not  concerned  with  the  contents  of 
the  missive,  and  merely  agrees  to  forward  it  to 
its  address,  the  former  undertakes  the  much 
more  difficult  task  of  transcribing  a  message 
written  accordini^  to  one  method  of  notation, 
in  characters  which  are  entirely  different,  with 
all  the  liability  to  error  necessarily  incident  to 
such  a  process.  Nor  is  this  all.  The  telegraph 
operator  is  separated  by  a  distance  of  many 
miles  from  the  paper  on  which  he  writes,  so 
that  his  eye  cannot  discern  and  correct  the  mia* 
takes  committed  by  his  hand.  It  was  also  con- 
tended  during  the  argument,  that  the  electriq 
fluid  which  is  used  as  the  medium  of  commun- 
ication is  liable  to  perturbations  arising  from 
thunder  storms  and  other  natural  causes.  It 
is,  therefore,  obvious  that  entire  accuracy  can- 
not always  be  obtained  by  the  f^eatest  care; 
and  that  the  only  method  of  avoiding  error  is 
to  compare  the  copy  with  the  original,  or,  in 
other  words,  that  the  operator  to  whom  the 
message  was  sent  should  telegraph  it  back  to 
the  station  whence  it  came." 

"Obviously  he  who  sends  a  communication 
is  best  qnulitled  to  judge  whether  it  should  be 
returned  for  correction.  If  he  asks  tbe  com- 
pany to  repeat  the  message,  and  they  fail  to 
•comply,  they  will  clearlv  be  answerable  for[20 
any  injury  that  may  result  from  the  omission.  If 
he  does  not  make  such  a  request,  he  may  well 
be  taken  to  have  acquiescea  in  the  conditions 
which  they  prescribe,  and  at  all  events  cannot 
object  to  the  want  of  precaution  he  has  virtu- 
ally waived.  It  is  not  a  just  ground  of  com- 
plaint that  the  power  to  choose  is  coupled  with 
an  obligation  to  pay  an  additional  sum  to 
cover  the  cost  of  repetition."  9  Phila.  02-9^ 
7H  Pa.  242-244. 

The  judgment  was  affirmed  by  the  supreme 

court  of  Pennsylvania,  for  the  reasons  given 

bv  Judge  Hare  and  above  stated.     78  Pa.  24tf; 

Western  U,  Teleg.  Co.  v.  Stevenson,  6  L.  R.  A. 

515.  128  Pa.  442.  455. 

In  Breese  v.  United  States  Teleg.  Co.  48  N.  Y. 
182. 8  Am.  Rep  520,  the  plaintiffs'  agent  wrote, 
at  his  own  office  in  Palmyra,  on  one  of  the  com- 
pany's blanks,  substantially  like  that  now  be- 
fore us,  and  delivered  to  the  companv  at  Palmy- 
ra, a  message  addressed  to  brokers  inlNew  York, 
and  in  these  words,  "Buy  us  seven  ($700)  hun- 
dred dollars  in  gold."  In  the  statement  of 
factsupon  which  the  case  was  submitted,  it  was 
agreed  that  he  had  never  read  the  printed  part 
of  the  blank,  and  that  "the  messaire  thus  de- 
livered was  transmitted  from  the  office  at  Pal- 
myra, as  written;  but,  by  some  error  of  il»c 
defendant's  operators  working  between  Pal- 
myra and  New  York,"  it  was  received  in  New 
York  and  delivered  in  this  form,  "Buy  ua 
seven  thousand  dollars  in  gold."  and  tbe  brok- 
ers accordingly  bought  that  amount  for  the 
plaintiffs  who  sold  it  at  a  loss.  It  was  held 
that  there  was  no  evidence  of  negligence  on 
the  part  of  the  company,  and  that,  the  mes- 
sage not  having  been  repeated,  the  company 
was  not  liable. 

In  Ktley  v.  Western  U.  Teleg.  Go.  109  N.  T. 
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281,  235-237,  a  similar  decision  was  made,  tbe 
court  saying:  "That  a  telegraph  compaDy  has 
the  right  to  exact  such  a  stipulation  from  its 
customers  is  the  settled  law  in  this  and  most  of 
the  other  states  of  the  Union  and  in  England. 
Tbe  authorities  hold  that  telegraph  companies 
are  not  under  the  obligations  of  common  car- 
riers; that  they  do  not  insure  the  absolute  and 
accurate  Ironsmij^sion  of  messages  delivered  to 
2 1  ]them :  that*t hoy  have  the  right  to  make  rea- 
sonable regulations  for  the  transaction  of  their 
bn^iiness,  and  to  protect  themselves  against  lia- 
bilities which  they  would  otherwise  incur 
through  the  carelessness  of  their  numerous 
a«:ents,  and  the  mistakes  and  defaults  incident 
to  the  transaction  of  their  peculiar  business. 
The  stipulation  printed  in  the  blank  used  in 
this  case  has  frequently  been  under  considera- 
tion in  the  courts,  and  has  always  in  this  state, 
and  generally  elsewhere,  been  upheld  as  rea- 
sonable." '*The  evidence  brings  this  case 
within  the  terms  of  the  stipulation.  It  is  not 
the  case  of  a  messa/xe  delivered  to  the  operator, 
and  not  sent  by  him  from  his  office.  This  mes- 
sni^e  was  sent,  and  it  may  be  inferred  from  the 
ev  idencc  that  it  went  so  far  as  Buffalo,  at  least ; 
and  all  that  appears  further  is  that  it  never 
roaclied  its  de.siiuntion.  Why  it  did  not  reach 
there  remains  unexplained,  ft  was  shown  that 
the  failure  was  due  to  the  willful  misconduct 
of  the  defendant,  or  to  its  gross  negligence*.  If 
the  plaintilT  had  reques.ted  lo  have  the  message 
repeated  buck  lo  him,  the  failure  would  have 
been  detected  and  the  loss  averted.  The  case 
is,  therefore,  brought  within  the  letter  and 
purpose  of  tbe  stipulation.** 

In  the  supreme  jtidicial  court  of  Mas.suchu- 
ac  Its.  the  reasonableness  and  valiHiiy  of  such 
reLiiilations  have  been  rep<.'atorily  alTirmed. 
EIUhw.  AmfHran  Teteq,  Co,  18  Allen,  22(»;  Ued- 
pnt/iv.  Wesfrrn  U.  Teleg.  Co.  112  Mass  71,  17 
Am.  Rep.  G9;  CHundl  v.  Westeni  U.  TeUij, 
Co.  118  Mas.s.  299,  18  Am.  Rep.  485;  Clauent 
V.  Wcs/rrn  U.  Tekg.  Co.  137  Mass.  4G8. 

There  arc  cases,  indeed,  in  which  such  regula- 
tions have  been  considered  lo  be  wholly  void.  It 
will  be  stillicient  to  refer  to  those  specially  re- 
lied on  by  the  learned  counsel  for  the  plaiutifT, 
many  of  which,  however,  upon  examina- 
tion, appear  to  have  been  influenced  by 
considerations  which  have  no  application  to 
the  ease  at  bar. 

Sonic  of  them  were  actions  brought  not  by 
the  sender,  but  by  the  receiver  of  the  message, 
whn  h:i<I  no  notice  of  the  printed  conditions 
until  after  he  received  it,  and  could  not,  there- 
f«  le.  have  sgretd  to  them  in  advance.  Such 
^(  rr  \ew  York  d-  11'  P.  Trier.  Co.  v.  Dryhurg, 
2l!l  :J5  Pa.  29S,  78  Am  Dec.  338:  *IIarri8  v. 
\\,strrn  U.  TeJen.  ('o.  9  Phila.  88:  and  De  la 
Ci-'ingc  V.  Sffotliirtfitcni  Teleg.  Co.  25  La  Ann. 


others  were  cases  of  night  messages,  in 
x\lii«  h  the  whole  provision  as  to  repeating  was 
oinilted,  and  a  sweeping  and  comprehensive 
provision  substituted,  by  which,  in  effect  all 
liability  beyond  the  price  paid  was  avoided. 
True  V.  International  Telcg.  Co.  60  Me.  9,  18, 
11  Am.  Rep.  156:  Bartktt  v.  WnUrn  U.  Te^en. 
Co.  62  Me.  209,  215.  16  Am.  Rep.  437;  Candee 
V.  WrsUrn  U.  Teleg.  Co.  34  Wis.  471,  476,  17 
Am.  Rep.  452;  //iUjard  v.  Western  U.  2'chg. 
Co.  33  Wis.  558,564.     In   Bartlett's  case,  the 
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court  said:  "Most,  if  not  all,  the  cases  upoo 
this  subject  refer  to  rules  requiring  tbe  repea^ 
mg  of  messages  to  insure  accuracy,  and  seem 
to  be  justified  in  their  conclusion  on  tbe  ground 
that  owine:  to  the  liability  to  error,  from  causet 
beyond  the  skill  and  care  of  the  operator,  it  it 
but  a  matter  of  common  care  and  prudence  to 
have  the  messages  repeated;  the  neglect  of 
which  in  messages  of  importance,  afUr  bein^r 
warned  of  the  danger,  is  a  want  of  care  od  the 
part  of  the  sender,  and,  aa  the  person  sending 
the  message  is  presumed  to  be  the  best  judge 
of  its  importance,  he  must  on  his  own  respon- 
sibility make  his  election  whether  to  have  it 
repeated."    62  Me.  216.  217,  16  Am.  Rep.  487. 

The  passage  cited  from  the  opinion  of  tbe 
Circuit  Court  of  Appeals  in  DeUicare  &  A, 
TeUg.  d  Teleph.  Co,  v.  i<tate,  3  U.  S.  App.  30, 
105,  in  w.hich  the  same  judge  who  had  decided 
the  present  case  in  the  circuit  court  said,  "It 
is  no  longer  open  to  question  that  teleplione  and 
telegraph  companies  are  subject  to  the  rules 
governing  common  carriers  and  others  engaged 
in  like  public  employment,*'  had  regani,  as  is 
evident  from  the  context,  and  from  the  n*fer- 
enre  to  Budd  v.  Neic  York,  143  U.  8.  517 
[36:  247],  4  Inters.  Com.  Rep.  4).  to  those 
rules  only  which  require  persons  or  cori.K)r.i- 
tions  exercisin^r  a  public  employment  to  serve 
all  alike,  without  discrimination,  and  which 
make  them  subject  to  legislative  regulation. 

In  Rittcnhouse  v.  Independent  Line  of  Tele- 
grapli,  1  Daly,  474,  and  44  X.  Y.  268,  and  in 
Tvrner  v.  Ilaichq/e  Teleg.  Co.  41  Iowa,  458,  20 
Am.  Rep.  605,  it  does  not  apiH»ar  that  the  com- 
pany had  undertaken  to  restrict  its  liability  by 
express  .stipulation. 

*The  Indiana  decisions  cited  appear  to  [!?3 
have  been  controlled  by  a  statute  of  the  state, 
eniciing  that  telegraph  companies  .should  **  be 
liabe  for  special  damages  occasioned  by  fuiiuie 
or  neirlii;ence  of  their  operators  or  .scrv.iMls.  in 
receiving,  copying,  transniitiing  or  deliveiiug 
despatches."  Western  U.  Teleg.  Co,  v.  A/*ck, 
49  Ind.  58;  Western  V.  Teleg,  Co.  v.  Fento*, 
52Ind.  1. 

The  only  cases,  cited  by  tbe  plaintilT,  in 
which,  independently  of  statute,  a  stipulation 
that  the  sender  of  a  message,  if  be  would  hold 
the  company  liable  in  damages  beyond  the  sum 
paid,  must  have  it  repeated  and  pay  half  that 
sum  in  addition,  has  been  held  against  public 
policv  and  void,  appear  to  be  TyUr  v.  Wct^iera 
U.  Tlleg.  Co.  60  111.  421. 14  Am.  Kep.  38,  and  74 
III.  168;  Ayer  v.  Western  U,  Teleg.  Co.  79  Me. 
493;  Western  U.  T'-leg.  Co.  v.  6>i>tt?oW,  87  Ohio 
St.  301;  Western  U.  teleg.  Co,  v.  Crnll,  88  Kan, 
679;  Western  U.  Teleg.  Co.  v.  Hoicell,  38  Kan. 
685;  and  a  charge  to  the  jury  by  Mr,  Justice 
Woods,  when  circuit  judge,  as  reported  in 
Dorgan  v.  Teh  graph  Co.  1  Am.  L.  T.  N.  S. 
40ti,  and  not  included  in  his  own  re|>ort.s. 

The  fullest  statement  of  reasons,  perhaps,  on 
that  side  of  the  question,  is  to  l)e  found  in 
Tyler  v.  Western  U.  Teleg.  Co.  above  cited. 

In  that  case,  the  plaint ilTs  had  written  and 
delivered  to  the  company  on  one  of  its  blanks, 
containing  the  usual  stipulation  as  to  repent 
ine,  this  message,  addressed  to  a  br(»ker,  "Sell 
one  hundred  (100)  Western  Union:  answer 
price.'*  In  the  message,  as  delivered  by  the 
com  pan  V  to  the  broker,  the  mess;i(re  was 
changed  by  substituting  "one  thousand  (1000.)* 
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It  was  assumed  that  "Westeni  Union"  meant 
•hares  in  tbe  Western  Doion  Telegraph  Com- 
pany. The  supreme  court  of  Illinois  held  thai 
Uie  stipulation  was  * 'unjust,  unconscionable, 
without  consideration,  and  utterly  void."  60 
111.  489.  14  Am.  Rep.  88. 

The  propositions  upon  which  that  decision 
was  based  may  be  sufficiently  stated,  io  tbe 
very  words  of  the  court  ss  follows:  * 'Whether 
the  paper  presented  by  the  company,  on  which 
«  message  is  written  and  signed  by  the  sender 
is  a  contract  or  not,  depends  on  circumstaoces/' 
224]and  "whether  he  *had  knowledge  of  its 
terms  and  consented  to  its  restrictions  is 
for  the  jury  to  determine  as  a  question  of 
fact  upon  evidence  aliunde,"  "Admitting  the 
paper  signed  by  the  plaintiffs  was  a  contract, 
It  did  not,  and  could  not,  exonerate  the  com- 
pany from  tbe  use  of  ordinary  care  and  dili- 
gence, both  asto  their instrument»'and  the  care 
und  skill  of  their  operators."  "The  plaintiffs 
having  proved  the  inaccuracy  of  tbe  message, 
the  defendants,  to  exonerate  themselves,  should 
have  shown  how  the  mistake  occurred:"  and, 
"in  the  absence  of  any  proof  on  their  part,  the 
jury  should  be  told  the  presumption  was  a 
want  of  ordinary  care  on  the  part  of  the  com- 
pany." The  printed  conditions  could  not 
"protect  this  company  from  los^ses  and  damage 
occasioned  by  cauf^es  wholly  within  their  con- 
trol," but  "must  be  ronfined  to  mi.«lnkes  due 
to  tlie  infirmities  of  telegraphy,  and  which  are 
unavoidable."    60  111.   481-433,  14  Am.  Kep. 

The  efTect  that  construction  would  be  either 
U>  hold  telegraph  companies  to  be  subject  to 
the  liability  of  common  carriers,  which  the 
court  admitted  in  an  earlier  part  of  its  opinion 
that  they  Were  not;  or  else  to  allow  to  the  .*:iip- 
ulution  noelTect  whatever,  for,  if  they  were  not 
f-ommon  carriers,  they  would  not,  even  if  there 
were  no  express  siipulation,  be  liable  for  un- 
avoidable mistakes,  due  to  causes  over  which 
they  had  no  control. 

But  the  final,  and  apparently  the  princioal, 
ground  for  that  decision  was  restated  by  the 
court,  when  the  case  came  Ix^fore  it  a  second 
time,  as  follows:  "On  the  question  whether 
the  regulation  requiring  messages  to  be  re- 
peated, printed  on  the  blank  of  the  company  on 
which  a  nicssai^e  is  written,  is  a  contract,  we 
>)eld,  it  was  not  a  contract  binding  in  law,  for 
the  reasftn  the  law  imposed  upon  the  com- 
panies duties  to  be  performed  to  the  public, 
and  for  the  performance  of  which  they  were 
entitled  to  a  compensation  fixed  by  themselves, 
and  which  the  sender  had  no  choice  but  to  pay, 
no  matter  how  exorbitant  it  might  be.  Among 
these  duties,  we  held,  was  that  of  transmitting 
messages  correctly;  that  the  tariff  paid  was  the 
consideration  for  the  performance  of  this  duty 
in  each  particular  case,  and  when  the  charges 
155]  were  paid  the  duty  of  the*conipany  l)egan, 
and  there  was,  therefore,  no  consideration  for 
the  sup|)osed  contract  requiring  the  sender  to 
repeat  the  message  at  an  additional  cost  to  him 
of  fiftv  per  cent  on  the  original  charges."  74 
III.  170.  171. 

Tbe  fallacy  in  that  reasoning  appears  to  us 
to  be  in  the  assumption  that  tbe  company, 
under  its  admitted  power  to  fix  a  reasonable 
rate  of  compensation  for  the  duty  of  transmit- 
ting any  message  whatever.     Whereas,  what 
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the  company  has  done  is  to  fix  that  rate  for 
those  messages  onlv  which  are  transmitted  at 
the  risk  of  the  sender;  and  to  require  payment 
of  the  higher  rate  of  half  as  much  again  if  the 
company  is  to  be  liable  for  mistakes  or  delays 
in  tbe  transmission  or  delivery  or  in  the  non- 
delivery of  a  message. 

Indeed,  that  learned  court  frankly  admitted 
that  its  decision  was  again.st  the  general  cur- 
rent of  authority,  saying:  "It  must,  however, 
be  conceded  that  there  is  great  harmony  in  the 
decisions  that  these  companies  can  protect 
themselves  from  loss,  by  contract,  and  that 
such  a  regulation  as  the  one  under  which  ap- 
pellees defended.  Is  a  reasonable  reculation 
and  amounts  to  a  contract."  And  again:  *'We 
are  not  satisfied  with  the  grounds  on  which  a 
majority  of  the  decisions  of  respectable  courts 
are  placed."  60  111.  430,  481,  435,  14  Am. 
Rep.  88. 

In  the  case  at  bar,  the  message,  as  appeared 
by  tbe  plaintiff's  own  testimony,  was  written 
by  him  at  his  office  in  Philadelphia,  upon  one 
of  a  bunch  of  the  defendant's  blanks,  which 
he  kepi  there  for  the  purpose.  Although  he 
testified  that  he  did  not  remember  to  have  read 
the  printed  matter  on  the  back,  he  did  not  ven- 
ture to  say  he  had  not  read  it;  still  less  that 
he  had  not  read  the  brief  and  clear  notices 
thereof  upon  the  face  of  the  messairc,  both 
above  the  place  for  writing  the  message,  and 
below  his  signature.  There  can  be  no  doubt, 
therefore,  that  the  terms  on  the  back  of  the  mes- 
stisre,  so  far  as  they  were  not  incoii.sisleut  with 
law,  formed  part  of  the  contract  between  him 
and  the  company  under  which  the  message 
was  transmitted. 

The  message  was  addressed  by  the  plaintiff 
to  his  own  agent  in  Kansas,  was  written  in  a 
cipher  understood  by  them  *only,  and  was  [20 
in  these  words:  "Despot  am  exceedingly  bus^ 
bay  all  kinds  quo  perhaps  bracken  halt  of  it 
mince  moment  promptly  of  purchases."  At 
delivered  by  the  company  to  the  plaintiff's 
agent  in  Kansas,  it  had  the  wortis  "destroy" 
instead  of  "de8|>«)i"  "buy"  instead  of  "bay," 
and  "'purchase"  instead  ot  "purcha!«<'S." 

The  message  having  been  sent  and  received 
on  June  16.  the  mistake,  in  the  first  word,  of 
"despot"  for  "destroy,"  by  which,  for  a  word 
signifying,  to  those  understanding  tbe  cipher, 
that  the  sender  of  the  message  had  received 
from  the  person  to  whom  it  was  addressed  his 
message  of  June  15,  there  was  substituted  a 
word  signifying  that  his  message  of  June  17 
had  been  received  (which  was  evidently  im- 
possible) could  have  had  no  other  effect  than 
to  put  him  on  bis  guard  as  to  the  accuracy  of 
the  message  delivered  to  him. 

The  mistake  of  substituting  for  the  last 
word  "purchase"  in  the  singular,  the  word 
"purchases"  in  the  plural,  would  seem  to  have 
been  equally  unimportant,  and  is  not  sug- 
gested to  have  done  any  harm. 

The  remaining  mistake,  which  Is  relied  on 
as  the  cause  of  the  injury  for  which  the  plain- 
tiff seeks  to  recover  damages  in  this  action, 
con.sisted  in  the  change  of  a  single  letter,  by 
substituting  "u"  for  "a,"  so  as  to  put  it  "buy" 
io  the  place  of  "bay."  By  the  cipher  code, 
"buy"  had  its  common  meaning,  though  tbe 
message  contained  nothing  to  suggest  to  any 
one,  except  the  sender  or  his  agent,  what  the 
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latter  was  to  buy;  and  the  word  "bay."  ac- 
cording to  that  code,  bad  (what  do  one  with- 
out its  assistance  could  have  conjectured)  the 
meaning  of  "I  ha?e  bought." 

The  impression  copies  of  the  papers  kept  at 
the  defendant's  office  at  Brookville  and  Ellis, 
in  the  state  of  Kansas  (which  were  annexed  to 
the  depositions  of  operators  at  those  offices,  and 
given  in  evidence  by  the  plaintiff  at  the  trial), 
proved  that  the  message  was  duly  transmitted 
over  the  greater  part  of  its  route,  and  as  far  as 
Brookville;  for  they  put  it  beyond  doubt  that 
the  message,  as  received  and  written  down  by 
one  of  the  operators  (at  Brookville.  was  in  its 
orj^oal  form;  and  that,  as  written  down  by  the 
27  {operator  at  Ellis.it  was  in  its  altered  *K>rm. 
While  the  testimony  of  the  deponents  is  con- 
flicting, there  is  nothing  in  it  to  create  a  sus- 
picion that  either  of  them  did  not  intend  to 
tell  the  truth.  Nor  is  there  anything  in  the 
case,  tending  to  show  that  there  was  any  de- 
fect in  the  defendant's  instruments  or  equip- 
ment, or  that  any  of  its  operators  were  incom- 
petent persons. 

If  the  change  of  words  in  the  message  was 
owing  to  mistake  or  inattention  of  any  of  the 
defendant's  servants,  it  would  seem  that  it 
must  have  consisted  either  in  a  want  of  plain- 
ness of  the  handwriting  of  Tindall,  the  opera- 
tor who  took  it  down  at  Brookville,  or  in  a 
mistake  of  his  fellow  operator,  Stevens,  in 
reading  that  writing;,  or  m  transmitting  it  to 
Ellis;  or  else  in  a  mistake  of  the  operator  at  El- 
lis, in  taking  down  the  message  at  that  place. 
If  the  message  had  been  repeated,  the  mistake, 
from  whatever  cause  it  arose,  must  have  been 
detected  by  means  of  the  differing  versions 
made  and  kept  at  the  offices  at  Ellis  and 
Brookville. 

As  has  been  seen,  the  onlj  mistake  of  any 
consequence  in  the  transmission  of  the  mes- 
sage consisted  in  the  change  of  the  word  "bay" 
into  "buy,"  or  rather  of  the  letter  ''a"  into 
"u."  In  ordinary  handwriting,  the  likeness 
between  these  two  letters,  and  the  likelihood 
of  mistaking  the  one  for  the  other,  especially 
when  neither  the  word  nor  the  context  has  any 
meaning  to  the  reader,  are  familiar  to  all;  and 
in  telegraphic  symbols,  according  to  the  testi- 
monv  of  the  only  witness  upon  the  subject, 
the  difference  between  these  two  letters  is  a 
sin(;le  dot. 

The  conclusion  is  irresistible,  that  if  there 
was  negligence  on  the  part  of  any  of  the  de- 
fendant's servants,  a  jury  would  not  have  been 
warranted  in  finding  that  it  was  more  than  or- 
dinary negligence:  and  that,  upon  principle 
and  authority,  the  mistake  was  one  for  which 
the  plaintiff,  not  having  had  the  message  re 
peated  according  to  the  terms  printed  upon  the 
back  thereof,  and  forming  part  of  his  contract 
with  the  company,  could  not  recover  more 
than  the  sum  which  he  had  paid  for  sending 
the  siogle  messafi:e. 

Any  other  conclusion  would  restrict  the  right 
of  telegraph  companies  to  regulate  the  amount 
28]  of  their  liability  within  the  ^narrower 
limits  than  were  allowed  to  common  carriers 
in  ilnrt  V.  PennayliDania R,  Co.,  already  cited, 
in  which  five  horses  were  delivered  by  the 
plaintiff  to  a  railroad  company  for  transports 
tion  under  a  bill  of  lading,  signed  by  him  and 
his  agent,  which  stated  that  the  horses  were  to 
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be  transported  upon  the  terms  and  oooditiont 
thereof,  "admitted  and  accepted  by"  the  plaiii- 
tiff  "as  just  and  reasonable."  and  that  freiffbt 
was  to  be  paid  at  a  rate  specified,  on  conditimi 
that  the  carrier  assumed  a  liability  not  ex- 
ceeding  two  hundred  dollars  on  each  hone; 
and  the  circuit  court,  and  this  court,  oo  writ 
of  error,  held  that  the  contract  betweeu  the 
parties  could  not  be  controlled  by  evidence 
that  one  of  the  horses  was  killed  by  the  negli- 
gence of  the  railroad  company,  and  was  a  not 
horse,  worth  fifteen  thousand  dollars.  2  Mc- 
Crary,  883,  112  U.  S.  881  [28:  717]. 

It  is  also  to  be  remembered  that,  by  the  third 
condition  or  restriction  in  the  printed  terms 
forming  part  of  the  contract  between  theae 
parties,  it  is  stipulated  that  the  company  shall 
not  be  "liable  in  any  case"  "for  errors  in 
cipher  or  obscure  messages;"  and  that  it  ia 
further  stipulated  that  ''no  employee  of  the 
company  is  authorized  to  vary  the  foregoiDar," 
which  evidently  includes  this,  as  well  as  other 
restrictions. 

It  is  difficult  to  see  anything  unreasonable, 
or  against  public  policy,  in  a  stipulation  that 
if  the  handwriting  of  a  message,  delivered  to 
the  company  for  transmission,  is  obscure,  io 
as  to  be  read  with  difficulty,  or  is  in  cipher,  so 
that  the  reader  has  not  the  usual  assistance  of 
the  context  in  ascertaining  particular  words, 
the  company  will  not  be  responsible  for  its 
miscarriage,  and  that  none  of  its  agents  shall, 
by  attempting  to  transmit  such  a  message, 
make  the  company  responsible. 

As  the  message  was  taken  down  by  the 
telegraph  operator  at  Brookville  In  the  same 
words  in  which  it  was  delivered  by  the  plaintiff 
to  the  company  at  Philadelphia,  it  is  evident 
that  no  obscurity  in  the  message,  as  originally 
written  by  the  plaintiff,  had  anything  to  do 
with  its  failure  to  reach  its  ultimate  deatinatioD 
in  the  same  form. 

*But  it  certainly  was  a  cipher  message;  [2^ 
and  to  hold  that  the  acceptance  by  the  defend- 
ant's operator  at  Philadelphia  made  the  com- 
pany liable  for  errors  in  its  transmission  would 
not  only  disregard  the  express  stipulation  that 
DO  employe  of  the  company  could  vary  the  con- 
ditions of  the  contract,  but  would  wholly  nul- 
lify the  condition  as  to  cipher  messa^a,  for  the 
fact  that  any  message  is  written  in  cipher  must 
be  apparent  to  every  reader. 

Beyond  this,  under  any  contract  to  transmit 
a  message  by  telegraph,  as  under  any  other 
contract,  the  damages  for  a  breach  must  be 
limited  to  those  which  may  be  fairly  considered 
as  arising  according  to  the  usual  course  of 
things  from  the  breach  of  the  very  contract  in 
question,  or  which  both  parties  must  reason- 
ably have  understood  and  contemplated,  when 
making  the  contract,  as  likely  to  result  from 
its  breach.  This  was  directly  adjudged  in 
Western  U.  Teleg.  Oo.  ▼.  Mail  124  U.  8.  444 
[81:  479]. 

In  Hadley  v.  Baxendale,  9  Exch.  845,  decided 
in  1854,  ever  since  considered  a  leading  case  on 
both  sides  of  the  Atlantic,  and  approved  and 
followed  by  this  court  in  Western  u,  Telff.  Of. 
V.  Hall,  above  cited,  and  in  Howard  y.  SttllweU 
A  B.  Mfg,  Go.  189  U.  S.  199,  206,  207  [85: 147. 
150],  BSftron  Alderson  laid  down,  as  the  prin- 
ciples by  which  the  jury  ought  to  be  guided 
in  estimating  the  damages  ariaing  out  of  any 

144  U.  & 


1898 


Primrosb  ▼.  Westerk  Union  Telboraph  Co. 


29  32 


breach  of  contract,  the  foIlowiDir:  "Where 
two  parties  have  made  a  oootract  which  one  of 
them  has  broken,  the  damages  which  the  other 
party  ought  to  receive  in  respect  of  such  breach 
of  contract  should  he  such  as  may  fairly  and 
reasonably  be  considered  either  arising  nat- 
urally, t.  e,,  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself,  or 
such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplniion  of  both  parties,  at 
the  time  they  made  tbe  contract,  as  the  prob- 
able result  of  tbe  breach  of  it.  Now,  if  the 
special  circumstances  under  which  the  contract 
was  actually  made  were  communicated  by  the 
plaintiffs  to  the  defendants,  and  thus  known 
to  both  parties,  the  damages  resulting  from  the 
breach  of  such  a  contract,  which  they  would 
reasonably  contemplate,  would  be  the  amount 
of  injury  which  would  ordinarily  follow  from 
30]  a  *breach  of  contract  under  these  special 
circumstances  so  known  and  communicated. 
But,  on  the  other  hand,  if  these  special  cir- 
cumstances were  wholly  unknown  to  the  parly 
breaking  the  contract,  he,  at  the  most,  could 
only  be  supposed  to  have  had  in  his  contem- 
plation the  amount  which  would  arise  gen- 
erally, and  in  the  great  multitude  of  cases  not 
affected  by  any  special  circumstances,  from 
such  a  breach  of  contract."    9£xch.  354,  355. 

In  Sandeis  v.  Stuart ^  which  was  an  action 
by  commission  merchants  against  a  person 
whose  business  it  was  to  collect  aod  transmit 
telegraph  messages,  for  neglect  to  transmit  a 
message  in  words  by  themselves  wholly  unin- 
telligible, but  which  could  be  understood  by 
the  plaintiffs'  correspondent  in  New  York  as 
giving  a  large  order  for  goods,  whereby  the 
plaintiffs  lost  profits,  which  they  would  other- 
wise have  made  by  the  transaction,  to  tbe 
amount  of  £150,  Ij>rd  C/iief  Juaiice  Coleridge, 
speaking  for  himself  and  Lords  Jvsiteei  Brett 
and  Lindley,  said:  "Upon  the  facts  of  this 
case  we  think  that  tbe  rule  in  Iladley  v.  Bax- 
tndale  applies,  and  that  the  dantages  recover- 
able are  nominal  only.  It  is  not  necessary  to 
decide,  and  we  do  not  give  any  opinion  bow 
the  Cjise  might  be,  if  the  message,  instead  of 
being  in  language  utterly  unintelligible,  had 
been  conveyed  in  plain  and  intelligible  words. 
It  WHS  conveyed  in  terms  which,  as  far  as  the 
defendant  was  concerned,  were  simple  non- 
sense. For  this  reason,  the  second  portion  of 
Baron  Alderson's  rule  clearly  applies.  No 
such  damages  as  above  meutioncKi  could  he 
'reasonably  supposed  to  have  been  in  the  con- 
templation of  both  parties,  at  tbe  time  they 
made  the  contract,  as  the  probable  result  of  the 
breach  of  It;'  for  the  simple  reason  that  the  de- 
fendant, at  least,  did  not  know  what  his  con- 
tract was  about,  nor  what,  nor  whether  anv, 
damage  would  follow  from  the  breach  of  it. 
And  for  the  same  reason,  viz,  the  total  igno- 
rance of  the  defendant  as  to  the  subject-matter 
of  the  contract  (an  ignorance  known  to,  and, 
indeed,  intentionally  procured  by  the  plain- 
tiffs) the  first  portion  of  the  rule  applies  also; 
for  there  are  no  damages  more  than  nominal 
which  can  'fairly  and  reasonably  be  considered 
dl]  as  arising  naturallv,  t.  e,  according  *to  the 
usual  course  of  things,  from  the  breach  of  such 
A  contract  as  this.^*  L.  R.  1  C.  P.  Div.  826, 
828;  45  L.  J.  C.  P.  682,  684. 

In   United  States  TeUg.  Co,  t.  GildersUte, 
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already  referred  to,  which  was  an  actioD  by 
the  sender  against  a  telegraph  companv  for  not 
delivering  this  message  received  by  it  in  Bal- 
timore, addressed  to  brokers  in  New  York, 
"Sell  flftv  (50)  gold,"  Mr,  Justice  Alvey, 
speaking  for  the  court  of  appeals  of  Maryland, 
and  applying  the  rule  of  Uadley  ▼.  Bcucendale, 
above  cited,  said:  "While  it  was  proved  that 
the  dispatch  in  question  would  be  understood 
among  brokers  to  mean  fifty  thousand  dollars 
of  gold,  it  was  not  shown,  nor  was  it  put  to 
the  jury  to  find,  that  the  appellant's  agents  so 
understood  it,  or  whether  they  understood  it 
at  all.  'Sell  fifty  ^old*  may  have  been  under- 
stood in  its  literal  import,  if  it  can  be  properly 
said  to  have  any,  or  was  as  likely  to  be  taken 
to  mean  fifty  dollars,  as  fifty  thousand  dollars, 
by  those  not  initiated.  And  if  the  measure  of 
responsibility  at  all  depends  upon  a  knowledcre 
of  t^e  special  circumstances  of  the  case,  it 
would  certainly  follow  that  the  nature  of  this 
dispatch  should  have  been  communicated  to 
the  agent  at  the  time  it  was  offered  to  be  sent, 
in  order  that  the  appellant  might  have  observed 
the  precautions  necessary  to  guard  itself  against 
the  risk.  But  without  reference  to  the  fact  as 
to  whether  the  appellant  had  knowledge  of  the 
true  meaning  and  character  of  the  dispatch, 
and  was  thus  enabled  to  contemplate  tbe  con- 
sequences of  a  breach  of  the  contract,  the  jury 
were  instructed  that  the  appellee  was  entitled 
to  recover  to  the  full  extent  of  bis  loss  by  the 
decline  in  gold.  In  thus  instructing  tbe  jury, 
we  think  the  court  committed  error,  and  that 
its  ruling  should  be  reversed."  29  Md.  232, 
251. 

In  Baldwin  v.  United  States  Teleg.  Co,  which 
was  an  action  by  the  senders  against  the  tele- 
graph company,  for  not  delivering  this  mes- 
sage, "Telegraph  me  at  Rochester  what  that 
well  is  doing,"  i/r.  Justice  Allen,  speaking  for 
the  court  of  appeals  of  New  York,  said,  "  The 
message  did  not  import  that  a  sale  of  any 
property,  or  any  business  transaction,  hinged 
upon  the  prompt  delivery  of  it,  or  upon  any 
answer  that  might  be  *received.  For  all  tbe[3^ 
purposes  for  which  the  plaintiffs  desired  the 
information,  the  message  might  as  well  have 
been  in  a  cipher,  or  in  an  unknown  tongue. 
It  indicated  nothing  to  put  the  defendant  upon 
the  alert,  or  from  which  it  could  be  inferred 
that  any  special  or  peculiar  loss  would  ensue 
from  a  non  delivery  of  it.  Whenever  special 
or  extraordinary  damages,  such  as  would  not 
naturally  or  ordinarily  follow  a  breach,  have 
been  awarded  for  the  non- performance  of  con- 
tracts, whether  for  the  sale  or  carriage  of 
goods,  or  for  the  delivery  of  messages  by  tele- 
graph, it  has  been  for  tbe  reason  that  the  con- 
tracts have  been  made  with  reference  to  pecu- 
liar circumstances  known  to  both,  and  tbe 
particular  loss  has  been  in  the  contemplation 
of  both,  at  the  time  of  making  the  contract,  as 
a  contingency  that  might  follow  the  non-per- 
formance." "Tbe  dispatch  not  indicating 
anv  purpose,  other  than  that  of  obtaining  such 
information  as  an  owner  of  property  might 
desire  to  have  at  all  times  ana  without  refer- 
ence to  a  sale,  or  even  a  stranger  might  ask 
for  purposes  entirely  foreign  to  the  property 
itself,  it  is  very  evident  that,  whatever  may 
have  been  the  special  purpose  of  the  plaintifls. 
the  defendant  had  do  knowledge  or  means  ox 
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knowledge  of  It,  and  could  DOt  bare  contem- 
plated  either  a  loss  of  a  sale,  or  a  sale  at  ao 
under  ralue,  or  any  other  disposition  of  or 
•dealing  with  the  well  or  any  other  property,  as 
the  probable  or  possible  result  of  a  breach  of 
Its  contract  The  loss  which  would,  naturally 
and  necessarily,  result  from  the  failure  to 
deliver  the  message,  would  be  the  money  paid 
for  its  transmission,  and  no  other  damages  can 
be  claimed  upon  the  evidence  as  resulting 
from  the  alleged  breach  of  duty  by  the  defend- 
ant." 45  N.  Y.  744.  749,  750,  752.  6  Am.  Rep. 
165.  See  also  Hart  v.  Direct  U,  8.  Cable  Co, 
8a  N.  Y.  633. 

The  supreme  court  of  Illinois,  in  Tyler  y. 
Western  U.  Tdeg.  Co,  above  cited,  took  notice 
of  the  fact  that  in  that  case  "  the  dispatch  dis- 
closed the  nature  of  the  business  as  fully  as 
the  case  demHuded."  60  111.  434. 14  Am.  Kcp. 
88.  And  in  the  recent  case  of  Postal  Teleg, 
Cable  Co,  v.  Lathrop,  the  same  court  said:  "It 
i!«  clear  enough  that,  applying  the  rule  in 
Jfadley  v.  Baxendale,  supra,  a  recovery  cannot 
33]  be  had  for  a  failure  to  correctly  'transmit 
a  mere  cipher  dispatch  unexplained,  for  the 
reason  that  to  one  unacquainted  with  the 
meaning  of  the  ciphers  it  is  wholly  unintelli- 
liible  and  nonsensical.  An  0()erator  would, 
therefore,  be  justifiable  in  saying  that  it  can 
contain  no  information  of  value  as  perUiining 
to  a  business  transaction;  and  a  failure  to  send 
Itf  or  a  mistake  in  its  transmission,  can  reason- 
ablv  result  in  no  pecuniary  loss."  7  L.  K  A. 
474,  131  111.  575.  585. 

The  same  rule  of  damages  has  been  applied, 
upon  failure  of  a  telegraph  company  to  tran^f- 
mit  or  deliver  a  cipher  message,  in  one  of  the 
Wisconsin  cases  cited  by  the  plaintiff,  and  in 
many  cases  in  other  courts.  Cawfee  v.  Weht- 
trn  tJ,  Teleg.  Co.  34  Wis.  471.  479-481,  17  Am. 
Rc^p.  453;  Reaupre  v.  PaciHe  <fc  A.  Teleg.  Co. 
21  Minn.  155;  liackay  v.  Western  U.  Teleg.  Co. 
16  Nev.  222;  Danid  v.  Western  V.  TtUg.  Co. 
61  Tex.  452,  48  Am.  Rep.  805;  Cannon  v. 
Western  U.  Teleg.  Co.  100  N.  C.  3C0;  Western 
XJ.  TeUq.  Co.  V.  WUwn,  22  L.  li.  A.  434.  32 
Fla.  527;  Behm,  v.  Western  V.  Teleg.  Co.  8  Biss. 
181;  Western  U.  Teleg.  Co.  v.  Martin,  9  111. 
App.  587;  Ab(les  v.  Wcf^tern  U.  Teleg.  Co.  37 
-Mo.  App.  554;  Kingliorne  v.  Montreal  Teleg. 
Co.  18  U.  C.  Q.  B.  60,  69. 

In  the  present  case,  the  message  was,  and 
was  evidently  intended  to  be  whoUy  unintelli- 
gible to  the  telegraph  company  or  its  agents. 
They  were  not  informed,  by  the  message  or 
otherwise,  of  the  nature,  im{K>rtance  or  extent 
of  the  transaction  to  which  it  related,  or  of  the 
position  which  the  plaintiff  would  probably 
occupy  if  the  message  were  correctly  trans- 
mitted. Mere  knowledge  that  the  plaintiff 
was  a  wool  merchant,  and  that  Toland  was  in 
bis  employ,  had  no  tendency  to  show  what  ihc 
message  was  about.  According  to  any  under- 
standing which  the  telegraph  company  and  its 
accents  bad,  or  which  the  plaintiff  could  pos 
sibly  have  supposed  that  they  had,  of  the  con- 
tract between  these  parties,  the  damages  which 
the  plaintiff  seeks  to  recover  in  this  action,  for 
losses  upon  wool  purchii8ed  by  Toland,  were 
not  such  as  could  reasonably  be  considered, 
either  as  arising,  according  to  the  usual  course 
of  things,  from  the  supposed  breach  of  the 
contract  itself,  or  as  having  been  in  the  con- 
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temptation  of  both  parties,  'when  tbev  [34 
made  the  contract,  as  a  probable  result  of  a 
breach  of  it. 

In  any  view  of  the  case,  therefore,  it  was 
rightly  ruled  by  the  circuit  court  that  the 
plaintiff  could  recover  in  this  action  do  more 
than  the  sum  which  he  had  paid  for  sending 
the  message.    Judgment  afflrmed, 

Mr,  Chief  Justice  Fuller  and  Mr.  JuMtim 
Harlfto  dissented. 

Mr.  Justice  White*  not  having  been  a 
member  of  the  court  when  this  case  was  ar- 
gued, took  no  part  in  its  decision. 


MOSES  H.  SCOTT,  Plff.  in  Err., 

r. 

JOHN  H.  McNEAL,  et  au 

(See  8.  C.  Reporter's  ed.  81-SL) 

Letters  of  administration — state  decision ^due 
process  of  lav— probate  court  of  Washington 
territory — appointment  of  administrator  ^ 
a  person  living,  is  void. 

1.  Letters  of  administration  upon  the  estate  of  a 
person  who  is  io  faot  alive  have  no  validity  or 
effect  at»  against  him. 

2.  Upon  a  writ  of  error  to  review  the  Judirment  of 
the  highest  court  of  a  state  upon  the  gruund  that 
the  Jiidinneut  was  apraitist  a  right  claimed  undiY 
the  Constitution  of  the  Uoitod  States,  this  court 
Is  not  bound  by  that  court's  construction  of  a 
statute  of  a  state. 

8.  No  judflrmentof  a  court  is  due  process  of  law,  if 
rendered  without  jurlsdicfion  in  the  court,  or 
without  notice  to  the  party. 

4.  By  the  law  of  the  territory  of  Washington,  the 
probate  court  is  not  autborlzi-d  to  coucliisively 
decide,  as  against  a  living  |)crson,  ttiat  be  is  dead 
and  thereupon  to  dispose  of  his  estate. 

6.  The  appointment  by  the  prolmte  court  of  an  ad- 
ministrator of  the  estate  of  a  living  per«c»n.  witb> 
out  notice  to  him,  is  without  jurisdiction,  and 
wbolly  void  as  against  him  and  all  acts  of  th<r  ad- 
ministrator, whether  approved  by  that  court  or 
not,  are  equally  void;  the  receipt  of  moucy  by 
the  administrator  is  no  discharge  of  a  debt;  autia 
conveyance  of  property  by  the  administrator 
passes  no  title. 

[No.  890.] 

Submitted  Oct  23, 1693.    Decided  May  14,  ISOl 

IN  ERROR  to  the  Supreme  Court  of  the  state 
of  Washington,  to  review  a  judgment  of 
that  court,  affirming  the  judgment  of  the  su- 
perior court  of  Thurston  county,  in  the  state  of 
Washington,  in  favor  of  the  defendants,  John 
McNeal,  etal.,  in  an  action  of  ejectment  brought 
by  Moses  H.  Scott,  plaintiff,  to  recover  posses- 
sion of  a  tract  of  land  in  that  county.  lis- 
versed,  and  case  remanded  for  further  prO' 
ccedings. 
See  same  case  Ijelow,  5  Wash.  300. 


«» 


see 


Note.— ^s  to  what  is  **ilu«  process  of  law,* 
note  to  Pearson  v.  YewdalL.  tii:  488. 

As  to  jurisdiction  of  United  States  Supreme  Court: 
it  U  for  state  courts  to  construe  their  (non  stitutes: 
Supreme  Court  will  not  reciew  their  deeinfoiw  except 
when  effpedallv  authorized  by  statute,  »ce  note  to 
('ummeroial  Uank  of  Cincinnati  v.  iluokinffbam. 
U:  109. 
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•StHioment  by  Mr.  Justice  Grmyt 

This  was  an  action  of  ejectment,  brought 
.1  iDuurj  14,  1802,  io  the  superior  court  of 
Thurston  couniy  in  the  stale  of  Washington 
by  Moses  H.  Scott  against  John  McNeul  and 
Augustine  McNcal  to  recover  poase:*sion  of  a 
tract  of  land  in  that  county. 
35]  'At  the  trial,  it  was  conceded  that  the 
title  in  this  land  was  in  the  plaintiff  until  1888: 
and  he  testified  that  be  entered  into  possession 
thereof,  and  made  improvements  thereon,  and 
had  never  parted  with  the  possession,  nor  author- 
ized any  one  to  go  upon  the  land;  that  he 
had  demanded  possession  of  the  defendants, 
and  they  had  withheld  it  from  him:  and  that 
its  rental  value  was  $100  a  year. 

The  defendants  denied  the  plaintiff's  title, 
and  claimed  title  in  theniselves  under  a  deed 
from  an  administrator  of  the  plaintiff's  estate, 
ai^pointed  in  April,  1888:  and  in  their  ansu  lt 
aliened  that  in  March,  1881,  the  plaintilT  mys- 
li'riously  disappeaa^d  from  his  place  of  al)ode. 
end  \vii'boultlieknowledj?eof  those  with  whom 
he  had  been  accuslouie<i  to  associate,  and  re- 
mained continuously  away  until  July,  ISUl, 
and  was  generally  believed  by  his  fornier  asso 
ciatrs  to  lie  dead;  and  spccilically  alleged,  and 
at  tlie  trial  offered  evidence  tending  io  prove 
iht'  follow inif  facts: 

Oa  Aprir2,  1888,  Mary  Srott  presented  to 
the  prt)l)aU'  court  of  the  c.Mii.'ly  of  Thurston  in 
the  territory  of  Washin.i^ton  a  petition  for  the 
ap|)oiutnK'nt  of  R.  II.  Milroy  ns  admin'strator 
of  the  estate  of  the  pi  lintilT,  ailei^iuff  *•  tliatone 
Moses  J  I.  Scott,  litrcloforo  a  nsidcnt  of  the 
above  named  county  and  torrit-.  r , .  mystei  iously 
divipiMjared  some  time  during  i  he  mi)nth  of 
March,  1*^S1,  and  more  thaw  ^even  years  arro: 
that  rjircrul  inquiry  mniJe  by  relativts  and 
frientU  of  said  Mosos  11.  f^cott.  at  dilTiTciit 
limes  sinee  bis  said  disappoHrance,  has  failed 
to  eive  any  trace  or  information  of  liis  wIump- 
alH)Uts,  or  any  evidence  that  he  is  still  liviiii;: 
that  your  petitioner  verily  believes  that  said 
Mosrs  H.  Scott  is  deal,  and  bus  been  dead 
rn»ni  the  lime  of  hi<  said  ui'^apixarance;"  that 
he  was  never  nnirried.  and  lefi  no  lust  will  or 
ItsiiiuK'nt  yet  heard  of;  ihu»  he  hfi  real  estate 
in  his  own  riuht  in  this  count v,  ol  ihe  val*.:cof 
sOUO,  more  or  les-:  that  Jiis  Iwiiv  were  three 
minor  children  of  a  (ieeeasi'd  broiner:  and  that 
Ihe  pelitioutT  was  a  judjirment  creditor  of 
S(<i!t. 

Notice  of  that  poiition  was  criven  by  posting 
in  lhreepulilic|)la(es,asre(piin(]by law.anotice 
elated  April  7,  1888,  signed  by  lliefnobnte  judge 
and  ill  these  words:  *'ln  the  Probate  Co  irl 
^r»|'of  Thurston  Couniy.  \V.  T.  —  Mary 
Scoti  having  tiled  in  this  eo  at  a  petition  pray- 
ing for  the  appointment  of  U.  II.  Milroy  asall- 
mIlli'^trator  of  the  esiate  of  Mos-es  H.  Scott, 
i.oiice  is  herebv  civen  iliat  the  hcHrinsjanil  con- 
sideration  of  said  petition  has  been  fixed  for 
Friday.  April  20.  188>),  at  10  o'clock  A.  M.,  at 
the  olbee  of  the  undersigne<i." 

At  the  time  thus  appointed,  the  probate 
rouit,  afier  appniutine:  a  guardian  ad  litem  for 
Miid  minors,  and  hearinic  witnesses,  made  an 
order  by  which,  "it  duly  ap}.>earing  that  said 
Moses  II.  Scuit  disappi'ared  over  seven  yeatt 
ago.  and  that  since  said  time  nothing  has  been 
beard  or  knowu  of  him  by  his  relatives  and 
acquaintances,  and  that  said  relatives  and  ac- 
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auaiatances  believe  him  to  be  dead,  and 
that  his  surrounding.'^,  when  last  seen  (about 
eight  years  ago)  and  the  circumstances  of  that 
time  and  immediately  and  shortly  afterwards, 
were  such  as  to  give  bis  relatives  and  acquaint- 
ances the  belief  that  he  was  murdered  at  about 
that  time;  and  it  appearing  that  he  has  estate 
in  this  county:  Now,  therefore,  the  court  find 
tiiat  the  said  Moses  H.  Scott  is  dead  to  all  legal 
intents  and  purposes,  having  died  on  or  about 
March  25,  1^88;  and  no  objections  having  been 
filed  or  made  to  the  said  petition  of  Mary 
Scott,  and  the  guardian  ad  litem  of  the  ndnor 
heirs  herein  consenting,  it  is  ordered  that  said 
R.  H.  Milroy  be  appointed  administrator  of 
said  estate,  and  that  letters  of  guardianship 
issue  to  him  upon  bis  filins  a  good  and  sutli- 
cient  bond  in  the  sum  of  one  thousand  dol- 
lars." Letters  of  admmistration  were  issued 
to  Milroy,  and  he  gave  bond  accordingly. 

On  July  IG.  188'<.  the  probate  court,  on  the 
petition  of  3IiIroy  as  administrator,  and  after 
the  usual  notice. "and  with  the  consent  of  the 
icuardian  ad  Utem  of  said  minors,  nuidc^  an  or- 
der, autlunizing  Milroy  as  administrator  to 
sell  all  Sco.'t's  real  estate.  Purstiant  to  this 
Older,  he  sold  by  public  auction  Ihe  land  now  in 
quesiion,  for  the  pi  ice  of  $J}01.50,  to  Samuel 
C.  Ward.  On  November  26,  1S8S,  the  piobaie 
court  confirmed  the  sale,  the  land  was  con- 
veyed to  Ward,  and  the  purchase  money  was 
iveeivel  by  Milroy,  and  was  aflerwaids  ap- 
plied by  him  to  the  payment  of  a  debt  of  Scott, 
secured  by  a  moriixaireof  the  laud. 

•On  November 2!i.  18n0,  Ward  conveyed  |:;7 
this  land  by  warranty  d<ed  to  the  deteinlanl-*.  for 
a  con-i  leiation  paid  of  $S00;  smd  tin;  defMid 
ants  fi.rthwiih  to.)k  and  since  retained  posses- 
sion of  the  land,  and  ma  le  valuable  im])rove- 
ments  ihi?rcon. 

At  the  time  of  the  oiTerof  this  evidence,  the 
plainlifT  objected  to  the  admission  of  the  pro- 
cec  ling.s  in  the  })roi»at»^  court,  upon  the  i^iound 
th  it  they  were  ab*Jolulely  void,  becau.-e  no  ad- 
inirds'raiion  on  the  estate  of  a  live  man  could 
be  valid,  and  the  probate  court  bad  no  juris  I ic- 
tio:i  to  make  the  order';  in  question:  and  oh- 
jecti'd  lothere.>tor  the  eviilcnce  as  irrelevant 
and  immaterial.  But  the  court  ruled  that,  the 
probate  court  having  passed  upon  the  sudici- 
eney  of  the  petition  to  give  it  jurisdiclioji.  aiici 
having  found  that  the  law  pre>unu'd  Sco'.i  tj) 
be  dead,  its  proceedings  were  U(/t  absolutely 
void;  and  ib«Tefor«'a»lmiHed  the  evidence  <io 
JL'cled  i«).  and  dircieil  a  venlicl  lor  the  defend- 
ants, which  was  returned  by  the  jury  and 
judi,nneni  rendered  thereon.  The  plainiilf 
duly  «*xceple  I  lo  the  rulings  and  insliuctions 
at  the  trial,  and  appealed  lo  the  supreme  court 
of  the  state. 

In  that  court,  it  was  ari!:uod  in  his  Mialf 
**tbit  to  give  efTert  to  Ihe  prub.ilc  proceelinus 
under  the  circuin-tances  would  be  to  deprive 
him  of  bis  properly  without  due  process  of 
law."  But  the  court  behl  the  proceedinirs  of 
the  probate  court  to  be  valid,  and  therefore 
air#med  the  jutigmeut.     5  Wash.  St.  HOI). 

The  plaintillsued  out  this  writ  of  error;  and 
assigned  for  error,  that  the  probate  proceed- 
ings, as  regarded  him  and  his  esiate,  were 
without  juiisdiction  over  the  subject-matter, 
and  absolutely  void;  and  that  the  judgment  of 
the  superior  court,  and  the  jmlgment  of  the 
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supreme  court  of  the  state  affirmiDg  that  judg- 
ment, deprived  him  of  bis  properly  without 
due  process  of  law,  and  were  coutrary  to  the 
14th  Amend  meut  of  the  Constitution  of  the 
United  States. 

Mr,  Nathan  S.  Porter,  for  plaintiff  in 
error: 

Unless  there  is  a  deceased  person's  estate 
over  which  the  probate  court's  jurisdiction 
may  be  invoked,  the  jurisdiction  over  a  live 
person's  estate  is  negatived;  and  if  the  court 
assumes  to  act  in  such  instances,  it  acts  with- 
out jurisdiction  over  the  subject-matter,  and 
its  proceedings  in  that  behalf  are  wholly  void. 

Thomas  ▼.  People,  107  III.  517,  47  Am.  Rep. 
458;  Freem.  Void  Judicial  Sales  (8d  ed.)  §  4. 

The    pretended   administration   of    Scott's 
estate,  based  upon  such  proceedings,  was  a  ?io 
lation  of  the  5th  and  14th  Amendments  to  the 
Constitution  of  the  United  States. 

The  plaintiff,  by  such  decision,  was  deprived 
of  his  property  by  void  process,  without  due 
process  of  law,  he  never  having  had  his  day  in 
court. 

The  probate  court  was  a  court  of  special 
and  limited  jurisdiction.  The  existence  of  the 
lurisdictional  facts  upon  which  the  proceed- 
ings of  such  courts  are  based,  is  always  open 
to  inquiry  on  collateral  attack. 

7'hompson  v.  Whitman,  85  U.  S.  18  Wall. 
457  (21:  807).  Mutual  Ben.  L,  Ins,  Co,  v.  TU 
dale,  91  U.  S.  288  (23: 314;  Pennoyer  v.  Neff,  95 
U.  8.  714(24:  56."));  Thompson  v.  Whitman,  85 
U.  8.  18  Wall.  457  (21:  897);  Qrifflth  v.  Frazier, 
12  U.S.  8  Cranch,  9  (3:471);  Tjinin  v.  Emigrant 
Industnal  Sav,  Bank,  18  Blatchf.224;  United 
States  V.  Payne,  4  Dill.  887;  Jocfiumsen  v. 
Suffolk  Sav.  Bank,  8  Allen.  87;  Melia  v.  Sim- 
mons, 45  Wis.  334,  80  Am.  Rep.  740;  Devlin  v. 
Com,  101  Pa.  273,  47  Am.  Rep.  710;  Thomas  v. 
People,  107111.  517. 47  Am.  Rep.  458:  Swifjgart 
▼.  Harber,  6  111.  384.  89  Am.  Dec.  418;  UAras- 
ment  v.  Jones^  4  Lea,  251,  40  Aul  Rep.  12. 

The  administration  on  the  estate  of  a  live 
person  is  an  absolute  nullity.  The  court  acts 
without  jurisdiction  over  the  subject-matter  in 
such  cases  in  proceedings  to  which  the  sup- 
posed decedent  is  in  no  sense  a  party. 

1  Woemer,  Am.  Law  of  Administration. 
P  209-211;  1  Freem.  Judgm.  (4th  ed.)  §§  120, 
3196;  2  Black,  Judgm,  §  640;  Freeman,  Void 
Judicial  Sales  (8d  ed.)  §  4;  Rorer.  Judicial 
Sales  (2d  ed.)  ^g  478,  485,  488;  Wash.  Code  of 
1881,  ^g  1340,  1388.  1389;  Van  Fleet.  Collat- 
eral Attack,  p.  644,  §  610. 

Mr.  Mile  A.  Root,  for  defendants  inerror: 

Where  a  probate  court  upon  a  petition  set- 
ting forth  jurisdictional  facts,  finds  those  facts 
(including  fact  of  death)  to  exist,  the  proceed- 
ings will  protect  all  persons  depending;  thereou 
in  good  faith,  even  though  the  supposed  dece- 
dent subsequently  proved  to  be  alive. 

Roderigas  v.  East  Biver  Sav,  Inst,  63  N.  Y. 
460,  20  Am.  Rep.  555;  Plume  v.  Howard  Sav. 
Inst,  46  N.  J.  L.  211,  229;  1  Woerner,  Am. 
Law  of  Administration,  §^  211.  212. 

Property  disposed  of  by  authority  of  a  com- 
petent court  under  the  statute  regulating  pro- 
bate proceedings  is  not  taken  without  '*due 
process  of  law." 

The  probate  proceedings  on  their  face  affir- 
matively showed  all  of  the  jurisdictional  facts. 

S98 


Hence,  they  were  entitled  to  full  credit.  Df- 
fendants  In  error  relied  upon  them.  Their 
rights  acquired  thereby  cannot  be  questioned 
in  any  collateral  manner. 

Rorer.  Judicial  Sales  (2d  ed.)  §  480  notes  1, 
8,  §  315.  noU  1;  TlMmmm  v.  Tolmie,  27  U.  S. 
2  Pet.  157,  169  (7:  381.  385);  UniUd  States  v. 
Arredondo,  81  U.  8.  6  Pet.  703.  709  (8:  5*»3, 
554);  Wight  v.  WaUbaum,  39  111.  655.  563; 
Qrignon  v.  Ast(yr,  43  U.  S.  3  How.  340,  342 
(11:  291.  292);  Iverson  v.  Lobtrg,  26  HI.  ISl, 
183.  79  Am.  Dec.  864;  Cockey  t.  Cole,  28  Md. 
286.  92  Am.  Dec.  684. 

The  probate  court  was  a  court  of  record 
having  a  seal,  and  of  exclusive  original  juris- 
diction in  all  matters  of  probate. 

Wash.  Code  of  1881,  §  1299;  1  B1.  Judgm. 
284;  StalUY,  Mitchell,  41  Minn.  825;  Ftsh-r  v. 
Bassett,  9  Leigh,  119,  83  Am.  Dec.  228;  Delphi 
V.  Startzman,  104  Ind.  346. 

The  petition  alleged  that  Scott  was  dead, 
having  been  heretofore  a  resident  of  Thurslon 
county,  and  that  he  left  propertv  in  said  county 
subject  to  administration.  These  were  tie 
jurisdictional  facts,  and  all  that  were  neces- 
sary to  legal  ly  set  the  court  in  motion.  Its  acts 
were  therefore  coram  judice, 

Iverso/i  V.  fjoberg,  supra. 

The  jurisdiction  of  the  probate  court  in  this 
matter  depended   upon  facts  which   it  wa**  re- 

?[uired  to  ascertain  in  passing  upon  the  petition 
or  letters,  and  its  decision  as  to  those  facts  is 
binding  until  reversed  on  appeal  or  in  direct 
proceed  i  11  jra. 

Otis  V.  Rio  Grande,  1  Woods.  279;  Dequin- 
dre  V.  Williams,  31  Ind.  444;  Bonsall  v.  Jsett, 
14  Iowa,  309;  Roderigas  v.  East  Ricer  Sav,  Inst. 
63  N.  Y.  480,  20  Am.  Rep.  665;  Merritl  v. 
Uorne,  5  Ohio  St.  307.  67  Am.  Dec.  2yS:  Cd- 
ton  V.  Beardsley,  38  Barb.  80;  1  Herman, 
Estoppel,  i^  878. 

Proof  before  the  probate  court  of  seven 
years'  absence  raised  the  presumption  of  Scott's 
death.  That  presumption,  not  being  contro- 
verted, legally  and  conclusively  established  the 
fact  of  death  in  that  inquiry. 

1  Greunl.  Ev.  8^  33,  34:  Miller  ▼.  Bentes^  3 
Serg.  &  R.  490,  8  Am.  Dec.  658;  Whiting  v. 
Nicholl,  46  HI.  230.  92  Am.  Dec.  248. 

The  finding  of  the  fact  of  death  is  conclu- 
sive. 

Newman  v.  Jenkins,  10  Pick.  515. 

When  jurisdiction  once  attaches  either  in 
superior  or  inferior  courts,  every  intendment 
will  be  made  in  favor  of  the  validity  of  sub- 
sequent proceedings,  and  such  proceedings 
cannot  be  attacked  collaterally. 

Parsley  v.  Hayes,  2i  Iowa,  18.  92  Am.  Dec 
850;  Wight  v.  Wallbaum,  89  HI.  555,  563; 
TJiomas  v.  Le  Baron.  8  Met.  355;  Florentine  v. 
Baron,  69  U.  8.  2  Wall.  210,  215  (17: 788,  785); 
ScJiley  V.  Baltimore,  29  Md.  35. 

Probate  courts  are  courts  of  record  having 
general  jurisdiction  over  a  certain  class  of  sub- 
jects, and  as  to  those  matters  as  liberal  intend- 
ments will  be  made  in  favor  of  their  jurisdic- 
tion as  in  any  court  of  general  jurisdiction. 

Von  Kettler  v.  Johnson,  67  liL  109;  Uoush  v. 
PeopU,  66111.  178. 

Probate  courts  are  not  courts  of  inferior  jur- 
isdiction. Their  proceedings  impart  the  same 
verity  and  are  entitled  to  as  liberal  inteDdments 
as  those  of  any  court. 
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Johnson  T.  Beazley,  65  Mo.  250.  27  Am.  Hep. 
276;  Turner  v.  Malone,  24  S.  C.  89S;  Moffltt  v. 
Moffitty  69  ULdAUKey  v.  Vaughn,  15  Ala. 
407;  Dayton  v.  Mintzer,  22  Midd.  893;  Hanna 
▼.  Toeum^  17  III.  887;  Zttw  v.  Commereiai 
Bank,  70  Cal.  339;  Caulfield  v.  Sullivan,  85 
N.  Y.  153;  MeCauley  v.  Harvey,  49  Cal.  497; 
iSJf/i^tf  V.  Henchman,  27  Pa.  479;  Shroyer  v. 
Biehmond,  16  Ohio  8t.  455. 

Where  even  a  court  of  iofenor  jurisdiction 
passes  upoD  the  question  of  its  jurisdictioo  nnd 
finds  in  its  favor,  and  the  jurisdictional  facts 
affirmatively  appear,  the  judgment  is  conclu- 
live  and  cannot  be  attacked  collaterally. 

Sheldon  V.  Wright,  5  N.  Y.   497,  514;  Tur 
nerv.  Waldron,  24  8.  C.  898;  Epping  v.  liobin 
son,   21   Fla.  36;   McCurdy  v.    Baughman,  43 
Ohio  St.  78;  Bigelow,  Estoppel  (5th  ed.)  66. 

As  to  whether  a  particular  probate  court  has 
juri<(dictioD  in  a  certain  estate  is  a  question  to 
tx  determined  by  that  court,  and  when  once 
determined,  is  conclusive  and  not  to  be  ques- 
tioned in  a  collateral  proceeding. 

/Jostwick  V.  Skinner,  80  111.  147;  Propst  ▼. 
Meadows,  18  111.  157;  Oox  v.  Thomas,  9  Gratt. 
823. 

When  a  court  finds  that  suftlcient  notice  was 
given,  objections  to  the  notice  of  hearing  peti- 
tion, manner  of  posting,  etc.,  cannot  be  heard 
in  a  collateral  proceedrng. 

Young  V.  Lorain,  11  111.  6tJ5,  5"3  Am.  Dec. 
463;  rhnsall  v.  hett,  14  Iowa,  309;  Hotehkiss 
▼.  Cutting,  14  Minn.  537. 

It  is  the  policy  of  the  law  to  sustain  judicial 
sales. 

Korer,  Judicial  Sales  (2d  ed.)  §§  486,487; 
TonUinso'i  v.  Devore,  I  Gill.  346. 

Granting  letters  of  administration  is  in  the 
nature  of  a  proceeding  in  rem. 

2  Bl.  Judgm.  g  808;2  Freem.  Judgm.  §608; 
1  Herman,  Estoppel.  §827;  Sateherv  Satcher, 
41  Ala.  26,  91  Am.  Dec.  49«;  Perkins  v.  Fair- 
field, 11  Mas«».  227;  liobbv,  Irwin,  15  Ohio,  6f^9; 
Borden  ▼.  Slate,  11  Ark.  519,  54  Am.  Dec. 
217. 

Public  policy  and  necessity  require  that 
rights  depending  upon  death  of  persons  long 
a&ent  and  unheard  from  should  be  settled  by 
•ome  definite  rule,  regardless,  to  some  extent, 
of  private  interests. 

2  Freem.  Judgm.  607. 

A  man  is  presumed  to  intend  the  natural  and 
lawful  consequence  of  his  acts,  and  is  responsi- 
ble therefor.  We  have  these  probate  proceed- 
ings as  the  legal  consequences  of  his  absence. 
lie  certainly  cannot  now  be  allowed  to  com- 
plain of  them  and  seize  this  property  now 
made  valuable  by  these  respondents. 

2  Herman,  Estoppel,  §5^  736.  712.  759,  760; 
BIgelocv,  Estoppel  (4th  ed.)  p.  540,  548,  564, 
50");  Stevens  v.  Dennett,  61  N.  H.  824,  381, 
336. 

Mr.  Jvstiee  Gray  delivered  the  opinion  of 
the  court: 
The  plaintiff  formerly  owned   the  land  in 

3uesiion,  and  still  owns  it,  unless  he  has  been 
eprived  of  it  by  a  sale  and  conveyance,  under 
order  of  the  probate  court  of  the  county  of 
Thurston  and  territory  of  Washington,  by  an 
administrator  of  his  estate,  ap|)ointed  by  that 
court  on  April  20,  upon  a  petition  filed  April  2, 
1888. 
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*The  form  of  the  order  appointing  the  ad-  [39 
ministrator  is  peculiar.  By  that  order,  after  re- 
citing that  the  plaintiff  disappeared  more  than 
seven  years  before  and  had  not  since  been 
seen  or  heard  of  by  his  relatives  and  acquaint- 
ances, and  that  the  circumstances  at  and  im- 
medi  itely  after  the  time  when  he  was  last  seen, 
about  eight  years  ago,  were  such  as  to  give 
them  the  belief  that  he  was  murdered  about 
that  time,  the  probate  court  finds  that  he  'is 
dead  to  all  legal  intents  and  purposes,  having 
died  on  or  about  March  25,  1888,"  that  is  to 
say,  not  at  the  time  of  his  supposed  murder 
seven  or  eight  years  before  but  within  a  month 
before  the  filing  of  the  petition  for  ad  ministra- 
tion. The  order  also,  after  directing  that  Mii- 
roy  be  appointed  administrator,  purports  to 
direct  that  "letters  of  guardianship"  issue  to 
him  upon  his  giving  bond;  but  this  was  evi- 
dently a  clerical  error  in  order,  or  in  the  record, 
for  it  appears  that  he  received  letters  of  admin- 
istration and  qualified  under  them. 

The  fundamental  question  in  the  ca.se  is 
whether  letters  of  adminstration  upou  the 
estate  of  a  person  who  is  in  fact  alive  have  any 
validity  or  etTect  as  against  him. 

By  the  law  of  England  and  Ameriai,  before 
the  Declaration  of  Independence,  and  for  al- 
most a  century  afterwards,  the  absolute  nul- 
lity of  such  letters  was  treated  as  beyond  dis- 
pute. 

In  Allen  T.  Dundas,  8T.  H.  125,  in  1789,  in 
which  the  Court  of  King's  Bench  held  that  pay- 
ment of  a  debt  due  to  a  deceased  person,  to  an 
executor  who  had  obtained  probate  of  a  forged 
will,  discharged  the  debtor,  notwithstanding 
the  probate  was  afterwards  decl:iired  null  and 
void  and  administrati  m  granted  to  the  next  of 
kin.  the  decision  went  u|Km  the  ground  that 
the  probate,  being  a  judicial  act  of  the  ecclesi- 
astical court  within  its  jurisdiction,  coulJ 
not,  so  long  as  it  remained  unrepealed,  be  im- 
peached in  the  temporal  courts.  It  was  argued 
for  the  plaintiff  that  the  case  stood  as  if  the 
creditor  had  not  been  dead,  and  had  himself 
brought  the  action,  in  which  case  it  was  as- 
I  sumed,  on  all  hands,  thnt  payment  to  an  exe- 
cutor would  be  no  defense.  But  the  court 
clearly  stated  the  essential  distinction  between 
the  two  cases.  Mr,  Jxtstiee  Ashurst  said: 
"The  case  of  a  probate  of  a  supposed  will 
during  the  *life  oi  the  party  may  bedistin  [40 
guished  from  the  present;  because  during  his 
life  the  ecclesiastical  court  has  no  jurisdiction, 
nor  can  they  inqjiire  who  is  his  representative; 
but  when  the  partv  is  dead,  it  is  within  their 
jurisdiction."  And  Mr.  Justice  BuUcr  rb'u\: 
•*Then  this  case  was  compared  to  a  probate  of 
a  supposed  will  of  a  living  person;  but  in  such 
a  case  the  ecclesiastical  court  have  no  jurisdic- 
tion, and  the  probate  can  have  no  effect:  their 
jurisdiction  is  only  to  grant  probates  of  the  wills 
of  dea(i  persons.  Thedisti  notion  in  this  rcs|>e(t 
is  this;  if  they  have  jurisdiction,  their  sentence, 
as  long  as  it  stands  unrepealed,  shall  avail  in 
all  other  places;  but  where  they  have  no  iuris- 
diction,  their  whole  proceedings  are  a  nullitv  " 
3  T.  R.  129,  180.  And  such  is  the  law  of  Eng- 
land to  this  day.  Williams,  Exrs  (9th  ed.)  478, 
1795;  Taylor,  Ev.  (8th  ed.)  ^^  1677,  1714. 

In  Oriflth  v.  Frazier,  12  U.  S.  8  Cranch,  9, 
23,  [8:  471,  475],  in  1814,  this  court,  speaking 
by  Chirf  Justice  Marshall,  said:  ''Togive  the 
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ordinary  lurifldictioD,  a  case  io  which,  by  law. 
letters  of  admioistration  may  issue,  must  be 
brought  before  him.  Iq  the  common  case  of 
intestacy,  it  is  clear  that  letters  of  administra- 
tion must  be  granted  to  some  person  by  the 
ordinary;  and  though  they  should  be  granted 
to  one  not  entitled  by  law,  still  the  act  is  bind- 
ing until  annulled  by  the  competent  authority; 
because  he  had  power  to  ^raut  letters  of 
administration  in  the  case.  But  suppose  ad- 
ministration to  be  granted  on  the  estate  of  a  per- 
son not  really  dead.  The  act,  all  will  admit, 
is  totally  void.  Yet  the  ordinary  must  alwaya 
inquire  and  decide  whether  the  person,  whose 
estate  is  to  be  committed  to  the  care  of  others, 
be  dead  or  in  life.  It  is  a  breach  of  every 
cau^e  in  which  letters  of  administration  issue. 
Yvt  tlie  decision  of  the  ordinary  that  tbe  person 
on  whose  estate  he  acts  is  dead,  if  the  fact  be 
otherwise,  does  not  invest  the  person  he  may 
appoint  with  the  character  or  powers  of  an  ad- 
ministrator. The  case  in  truth,  wus  not  one 
within  his  jurisdiction.  It  was  not  one  in 
which  he  had  a  ri/i^lit  to  deliberate.  It  was  not 
committed  to  him  by  the  law.  And  although 
one  of  tbe  points  occurs  in  all  cases  proper 
for  his  tribunal,  yet  that  point  canuot  bring 
the  subject  within  his  jurisdiction."  See  al^o 
^1]* Mutual  Hen. L.  Ins.  Qky. I'iiuIaleM  U.S. 
23H,  243  [23:  314,  317];  Uegkr  ▼.  Faulkner, 
ante,  p.  003. 

The  same  doctrine  has  been  affirmed  by  the 
supreme  court  of  Pennsylvania  in  a  series  of 
cases  beginning  seventy  years  ago.  MePherson 
V.  Cunliff  (1824)  11  Serff.  &  R  422,  430,  14  Am. 
Dec.  G42;  rccbles'  App.  (Is20)  15  Serg.  &  R.  39, 
42:  Dtnin  v.  Com.  (1882)  101  Pa.  2:8.  47  Am. 
Rep.  710.  In  the  last  of  those  cases,  it  was 
held  tliatagnmt  of  letters  of  administration 
upon  the  estate  of  a  person  who,  having  been 
absent  and  unheard  from  fortifteen  years,  was 
presumed  to  be  deud,  hut  who  as  it  ut'tcrwards 
appeared,  was  in  fact  alive,  was  absolutely  void, 
and  might  be  impeached  collaterally. 

The  supreme  judicial  court  of  Massachusetts, 
in  1861,  upon  full  cot.sideratioo,  held  that  an 
appointment  of  an  admiuistratorof  a  man  who 
was  in  fact  alive,  but  had  been  absent  and  nra 
heard  from  for  more  thun  seven  years,  was  void, 
and  tliut  payment  to  sucb  an  administrator  was 
no  bar  to  an  action  brought  by  the  man  on  his 
return;  and  in  answer  to  the  suiTirestion  of 
coun^l.  that  "seven  years'  al)sencc,  upon  leav- 
ing one's  usual  home  or  place  of  bii.siaess,  with- 
out bi'ing  beard  of,  authorizes  the  judge  of 
probate  to  treat  the  case  as  tbough  tbe  party 
were  dead,"  the  court  said:  "The  error  con- 
sists in  this,  that  those  facts  are  only  presump- 
tive evidence  of  deatli,  and  may  always  be 
controlled  by  other  evidence  showing  that  the 
fact  was  otherwise.  The  only  jurisdiction  is 
over  the  estate  of  thn  dead  man.  When  the 
presumption  arising  from  the  absence  of  seven 
years  is  overthrown  by  the  actual  personal 
presence  of  the  supposed  dead  man,  it  leaves 
no  ground  for  sustaining  the  jurisdiction." 
JochumMn  v.  Sufolk  Sav.  Dank,  3  Allen,  87, 
96.  S(  e  also  Waters  v.  Stickney,  12  Allen,  1, 
13,  90  Am.  Dec.  122;  Day  v.  Floyd,  130  Mass. 
488  480 

The  Civil  Code  of  I^ouisiana,  in  title  3.  "Of 
Absentees,"  contains  provisions  for  the  appoint- 
ment of  a  curator  to  take  care  of  the  properly 
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of  any  person  who  is  absent  from  or  resides 
out  of  tbe  state,  without  having  left  ao  atior 
ney  therein:  and  for  the  putting  of  his  pre^ 
sumptive  heirs  into  provisional  possession  after 
he  has  been  absent  and  not  beard  from  for  five» 
or,  if  he  has  left  an  attorney,  seven  years,  or 
sooner  if  *tbere  be  strong  presumption  of|42 
his  death;  and  for  judicial  sale,  if  necessary,  of 
his  movable  or  personal  properly,  and  safe  in- 
vestmcntof  the  proceeds;  and,  upon  proof  that 
he  has  not  been  heard  from  for  ten  years,  and 
has  left  no  known  heirs,  for  sale  of  his  whole 
property,  and  payment  of  the  proceeds  into 
the  treasury  of  the  state,  as  in  tbe  ca.se  of  va- 
cant successions;  but  neither  the  curator,  nor 
those  in  provisional  possession,  can  alienate  or 
mortgage  his  immovables  or  real  estate;  and  if 
he  returns,  at  any  time,  he  recovers  bis  whole 
propertv,  or  tbe  proceeds  thereof,  and  a  certain 
proportion  of  the  annual  revenues,  depending 
upon  the  length  of  his  absence.  The  main  ol^ 
lect  of  those  provisions,  as  their  careful  renu- 
lations  show,  is  to  take  possession  of  and  pre- 
serve the  property  for  the  absent  owner,  not  to 
deprive  him  of  it  upcm  an  assumption  that  he  is 
dead  Accordingly,  tbe  supreme  court  of 
Louisiana  held  that  the  ap(x>intn)erit,  by  a 
court  having  jurisdiction  of  successions  ot  an 
administrator  of  the  estate  of  a  man  reprusenied 
to  be  dead,  but  who  was  in  fact  alive  at  ihe 
time  of  the  appointment,  was  void;  and  that 
persons  clainiing  land  of  his,  under  a  s;de  by 
such  administrator  under  order  of  the  conn, 
followed  by  long  po>se^sion,  could  not  hold 
the  land  nirain**t  his  heirs;  antl,  speakin:r  bv 
Chiff  Jukicc  Manninff,  said:  "The  tilU-  (»f 
Hotclikiss  as  administrator  is  null,  because  he 
had  no  authority  to  make  it,  and  the  prescrip- 
tion ple.-ided  does  net  validate  it.  It  wus  not  a 
sale,  the  informalities  of  which  are  cured  by  a 
certain  lapse  of  time,  and  wiiich  becomes  jier- 
fect  through  prescri[)tion;  but  it  wais  void,  lie- 
cause  the  court  was  without  authority  to  ordor 
it."  **It  is  urged,  on  tbe  part  of  the  defend- 
ants, that  the  decree  of  the  court  ordering  (he 
sale  of  the  succession  property  should  protect 
them,  and,  as  the  court  wliich  thu<  ordered  the 
sale  had  jurisdiction  of  successions,  it  was  not 
for  them  to  look  beyond  it.  But  that  is  assum- 
ing as  true  that  which  we  know  was  not  true. 
The  owner  was  not  (iead.  There  was  no  sue- 
ce.««sion."  And  the  court  added  that  Clmf 
Jnntice  Marshall,  in  Oriffl'h  v.  hrazier,  12  U. 
S.  8  Cranch,  9  [3:  4711.  disposed  of  that  posi- 
tion. Hums  V.  Van  Loan  (1877)  29  La.  Ann. 
500,  563. 

♦The  absolute  nullity  of  administration  f43 
granted  upon  the  estate  of  a  living  person  has 
been  directly  adjudged  or  distinctly  recognized 
in  tbe  courts  of  many  other  states.  French  v 
Frazier .{\%\\2)  7  J.  J.  Marsh.  425.  427;  5//i^«r  v. 
TV7i<7tf  (1846)  29  N.  C.  116:  Duncan  v.  Staeart 
(1854)25  Ala.  408, 60  Am.  Dec.  527;  Andrem  ?. 
Avory  (1858)  14  Gratt.  229.  236,  73  Am.  Dec. 
355;  Moore  v.  Smilh  (1858)  11  Uich.  L.  569. 
73  Am.  Dec.  122:  Morgan  v.  Dodge  (1862)  44 
N.  H.  255,  259,  82  Am.  Dec.  213;  Witkern  7. 
Patterson  (1864)  27  Tex.  491. 497. 86  Am.  Dec 
643;  Johnson  \.  Beazley  (1877)(S5  Mo.  250.264. 
27  Am.  Rep.  276;  Melia  v.  Simmons  (1878)45 
Wis.  334,  30  Am.  Rep.  746;  D'Aruseinent  ▼. 
Jones  (18S0)  4  Lea.  251.  40  Am.  Rep.  13; 
Steoenson  ▼.   San   Francisco  City  dk  County 
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Super.  0.(1882)  62Cal.  60;  Perry  v.  8t.  Joseph 
d  W.  R.  Co.  (1U82)  29  KaD.  420,  423:  Thomat 
▼.  People  (18»8)  107  111.  517.  47  Am.  Rep.  458, 
in  wbich  the  subject  is  fully  and  ably  treated. 

The  only  judiciul  opinions,  cited  at  the  bar 
(excei)t  the  judgment  below  in  the  present 
case)  which  lend  to  support  the  validity  of 
letters  of  admiuisi ration  upon  the  estate  of  a 
living  person,  were  delivered  in  the  courts  of 
Mew  York  and  New  Jersey  within  the  last 
twenty  years. 

In  ftoderign$  ▼.  Ennt  Riter  Sav.  InH.QZ  N.  Y. 
460.  20  Am.  Rep.  555,  in  1875,  a  bare  majority 
of  the  court  of  appeals  of  New  York  decided 
that  payment  of  a  deposit  in  a  savings  institu- 
tion to  un  administrator  under  letters  of  admin- 
istration issued  in  the  life  time  of  the  depositor 
was  a  good  defense  to  an  action  by  an  admin- 
istrator appointed  after  bis  death,  upon  the 
irrouiid  that  the  statutes  of  the  state  of  New 
York  made  it  the  duty  of  the  surrogate,  when 
applied  to  for  administration  on  the  estate  of 
any  person,  to  try  and  determine  the  question 
whether  he  was  alive  or  dead,  and  therefore  his 
determination  of  that  question  was  conclusive. 
That  decision  was  much  criticized  as  soon  as 
it  appeared,  notably  by  Chief  Justice  Redfleld 
in  15  Am.  L.  Reg.  (N.  8.)  212.  And  in  a  sub- 
sequent case  between  the  same  parties  in  1879, 
tile  8ame  court  unanimou.«i]y  reached  a  dilfer- 
ent  conclusion,  because  evidence  wa.*?  produced 
that  the  surrogate  never  in  fact  considered  the 
question  of  death,  or  had  any  evidence  thereof 
— thus  making  the  validity  of  thcletlersof  ad 
4-4J  ministration  to  depend  *not  upon  the  ques- 
tion whether  the  man  was  dead,  but  upon  the 
question  whether  the  surrogate  thought  so. 
Rodertffits  v.  Eftst  River  Sac.  Inst.  76  N.  Y. 
Sir,.  32  Am.  Rep.  809. 

In  Plume  v.  J/oicard  Sav.  Ihut  47  N.  J.  L. 
211.  230,  in  1884,  which  was  likewise  an  action 
to  recover  the  amount  of  a  deposit  in  a  savings 
institution,  the  plaintiff  had  been  appointed  by 
the  surrogate  administrator  of  a  man  who,  as 
the  evidence  tended  to  show,  had  neither  drawn 
nut  any  part  of  the  deposit,  nor  been  heard 
from,  for  more  than  twenty  years;  an  inferior 
court  certified  to  the  supreme  court  of  New 
Jersey  the  questions  whether  payment  of  the 
amoimt  to  the  plaintiff  would  bar  a  recovery 
thereof  by  the  dejmsitor,  and  whether  the  plain- 
lit?  was  entitled  to  recover;  and  that  court,  in 
giving  jud'^ment  for  the  plaintiff,  observed, by 
way  of  distinguishing  the  case  from  the  author- 
ities cite<i  for  the  defendant,  that  "in  most,  if 
not  all,  of  such  cnscJ*,  it  was  afflrmatively 
shown  that  the  alleged  decedent  was  actually 
alive  at  the  time  of  the  issuance  of  letters 
of  administration,  while  in  the  present  case 
there  is  no  reason  for  even  surmising  such  to 
have  l>een  the  fact." 

The  grounds  of  the  Judgment  of  the  supreme 
court  of  the  sUite  of  Washington  in  the  case  at 
bar,  as  stated  in  its  opinion,  were  that  the  equi- 
ties of  the  case  appeared  to  be  with  the  defend- 
ants; that  the  court  was  inclined  to  follow  the 
case  of  Roden'gas  v.  East  River  Sav.  Inst.  63 
N.  Y.  460,  20  Am.  Rep.  555,  and  that,  under 
the  laws  of  the  territory,  the  probate  court,  on 
an  application  for  letters  of  administration,  had 
atithority  to  find  the  fact  as  to  the  death  of  the 
intestate;  the  court  saying:  "Our  statutes  only 
authorize  administration  of  the  estate  of  de- 
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ceased  persons,  and  before  granting  letters 
of  administration  the  court  must  be  satisfied  by 
proof  of  the  death  of  the  intestate.  The  pro» 
ceedingis  substantially  in  rem,  and  all  parties 
must  Ire  held  to  have  received  notice  of  the  in- 
stitution and  pendency  of  such  proceedings, 
where  notice  is  given  as  required  by  law.  Sec- 
tion 1209  of  the  1881  Code  i^ave  the  probate 
court  exclusive  original  jurisdiction  in  such 
mattcis,  and  authorized  such  court  to  summon 
parlies  and  witnesses,  and  examine  them  tourh- 
iig  aLy  matter  in  controversy  before  *taid  1 45 
court  or  in  thee.xercise  of  its  jurisdiction."  Sticli 
were  the  grounds  upon  which  it  was  hell  I  lint 
the  plainiiff  had  not  been  deprived  of  his  pr<»p- 
ert  V  without  due  process  of  law.  5  Wash.  30;*. 
817,  318. 

After  giving  to  the  opinion  of  the  stipren»e 
court  of  the  state  the  respectful  con<«ideraiion 
to  which  it  is  entitled,  we  are  unable  to  concur 
in  its  conclusion,  or  in  the  reasons  on  which  it 
is  founded. 

The  14th  Article  of  Amendment  of  the  Cout 
stitution  of  the  United  States,  after  oth?r  pro- 
visions which  do  not  touch  this  case,  ordains 
**nor  shall  any  state  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  juribdietion 
the  equal  protection  of  the  laws."  These  pro- 
hibitions extend  to  all  actsoi  the  state,  whether 
through  its  legislative,  its  executive  or  its 
judicial  authorities.  Et  p'trte  Virfjinin  (* *  Vir- 
ginia V.  Rites*')  100  U.  S.  313,  318,  319  [25:6l»7. 
669];  Ex  parte  Virginia.  100  U.  S.  339.  346 
[25:  676,  679];  i\m/  v.  Drhurare,  103  U.  S. 
870,  397  [26:  567.  5741  And  the  first  one.  as 
said  bv  Chief  Justice  Waite  in  VniteO  States '9, 
Crnikn'tink,  92  U.  8.  542,  554  [23:  5S8.  592), 
repeating  the  words  of  .l/r.,///«//c<?  Johnson  in 
Ranh-  of  Columbia  v.  Okely,  17  U  8.  4  Wheat. 
235,  244  [4:  559.  561];  was  intended  **to  secure 
the  individual  from  the  arbitrary  exercise  of 
the  powers  of  covernmenl,  unrestrained  by  the 
established  principles  of  private  rights  and  dis- 
tributive justice." 

Upon  a  writ  of  error  to  review  the  judgment 
of  the  highest  court  of  a  state  upon  the  ground 
that  the  judgment  was  against  a  right  claimed 
under  the  Constituiiort  of  the  United  Slates, 
this  court  is  no  more  bound  by  that  court's  con- 
st mction  of  a  statute  of  the  territory,  or  of  the 
state,  when  the  question  is  whether  the  stsitute 
provided  lor  the  no'ice  required  to  constitute 
due  process  of  law.  than  when  the  question  is 
whether  theslatiitc  created  a  contract  which  hat 
been  impaired  by  a  subsequent  law  of  the  state, 
or  whether  the  original  liability  created  by  the 
statute  was  such  that  a  judgment  upon  it  has 
not  been  given  due  faith  and  credit  in  the  courts 
of  another  stale.  In  every  such  case,  thi.»<  court 
must  decide  for  itself  the  true  construnion  of 
the  statute.  Ilnniington  v.  Attriil.  14(>  I'.  S. 
657,  683,  684  [36: 1123,  1133];  Atobile  <£•  0.  R. 
Co.  v.  Tennessee^  ante,  p.  T93. 
'  *No  judgment  ofa  court  is  due  process  of;  4CI 
law,  if  rendered  without  jurisdiction  in  the 
court,  or  without  notice  to  the  party. 

The  words  '*due  process  of  law,"  when  ap- 
plied to  judicial  proceedings,  as  was  said  hf 
Mr.  Justice  Field,  speaking  for  this  cour:. 
"mean  a  course  of  legal  proceedings  acct>r»I- 
ing  to  those  rules  and  principles  which  have 
l>een  established  in  our  systems  of  juri^pru- 
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dence  for  the  protection  and  enforcement  of 
private  rights.  To  give  such  proteeuiugs  any 
validity,  there  must  he  a  trihunal  competent 
by  iis  constitution— that  is,  hy  the  law  of  its  cre- 
ation— to  pass  upon  the  subject- matter  of  the 
euit;aDcl  if  thatinvolves merely adetermination 
of  the  personal  liability  of  the  defendant,  he 
must  be  brought  within  its  jurisdiction  by  serv- 
ice of  process  within  the  state,  or  his  volun- 
tary appearance."  Penuoaer  v.  K(]i\  95  U.  S. 
714.  733  [24:  565.  572J. 

Even  a  judgment  in  proceedings  strictly  in 
rem  binds  only  those  who  could  have  made 
themselves  parties  to  the  proceedings,  and  who 
had  notice,  either  actually,  or  by  the  thins: 
condemned  bein^  fij-st  seized  into  the  custody 
of  the  court,  ne  Mary,  13  U.  S.  9  Cranch, 
126.  144  [3:678,  684];  IlolUnf/stcorth  v.  liar- 
boar,  29  U.  S.  4  Pet.  460,  475  [7:  922,  926]; 
Fenuoyer  v.  Aeff,  95  U.  S.  714,  727  [24:  506. 
670].  And  such  a  judgment  is  wholly  void, 
if  a  fact  essential  to  the  jurisdiction  of  the 
court  did  not  exist.  The  jurisdiction  of  a 
ftirei^n  court  of  ad  mindly .  for  instance,  in 
soMie  cases.  :is  ob.scrvcd  by  C/tiff  Justice  Mar- 
Miiili,  ••uiKjUL'stiouably  depcnd.s  as  well  on  the 
Kl:He  of  the  thing,  as  on  the  c-'Uslitution  of  the 
court.  If  by  any  means  whatever  a  prize 
court  should  be  induced  to  condemn,  as  prize 
of  war,  a  vessel  which  was  never  captured,  it 
could  not  be  contended  that  this  condemna- 
tion operated  a  change  of  propertv."  Host  v. 
ilimely,  8  U.  8.  4  Cranch,  241,  *269  [2:  608, 
617],  Ui>on  the  same  principle,  a  decree  con- 
demning a  vessel  for  unlawfully  taking  clams, 
in  violation  of  a  statute  which  authorized  pro- 
ceedings for  her  forfeiture  in  the  county  in 
which  the  seizure  was  made,  was  held  by  this 
court  to  be  void,  and  not  to  protect  the  oHicer 
making  the  seizure  from  a  suit  by  the  owner 
of  the  vessel,  in  which  it  was  proved  that  the 
seizure  was  not  made  in  the  same  county,  al- 
471  though  the*decree  of  condemnation  recit- 
ed that  it  was.  Thomiaon  v.  \Vhitman^'6o  U.  S. 
18  Wall.  457  [21:  897]. 

The  estate  of  a  person  supposed  to  be  dead 
is  not  seized  or  taken  into  the  custody  of  the 
court  of  probate  upon  the  filing  of  a  petition 
for  administraion.  but  only  after  and  under 
the  order  granting  tbat  peiition;  and  the  ad- 
judication of  that  court  is  not  upon  the  ques 
tion  whether  he  is  living  or  dead,  but  only 
upon  the  question  whet  bur  and  to  whom  let- 
ters of  administration  shall  issue.  Mutunl 
Ben.  L.  ln$.  Oo.  v.  TiiidaU,  91  U.  S.  238,  243 
[23:  314,  317]. 

The  local  law  on  the  subject,  contained  in 
the  Code  of  1881  of  the  territory  of  Washing 
ton,  in  force  at  the  time  of  the  proceedings 
DOW  in  question,  and  since  continued  in  force 
article  27.  section  2,  of  the  constitution  of 
the  state,  does  not  appear  to  us  to  warrant  the 
conclusion  that  the  probate  court  is  authorized 
to  conclusively  decide,  as  against  a  living  per- 
son that  he  is  dead,  and  his  estate  therefore 
subject  to  be  administered  and  disposed  of  by 
the  probate  court. 

On  the  contrary,  that  law,  in  its  very  term*?, 
ap:)ears  to  us  to  recognize  and  a.^sunie  the 
death  of  the  owner  to  be  a  fundamental  con- 
dition and  prerequisite  to  the  exercise  by  the 
probate  court  of  jurisdiction  to  grant  letters 
testamentary  or  of  administration  upon  his  es- 
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tate,  or  to  license  any  one  to  sell  his  lands  for 
the  payment  of  his  debts.  By  ^  1,  the  com- 
mon law  of  England,  so  far  as  not  inconsistent 
with  the  Constitution  and  laws  of  the  Uuiied 
States,  or  with  the  local  law,  is  made  the  rule 
of  decision.  In  the  light  of  the  common  law, 
the  exclusive  original  jurisdiction,  conferred 
by  §  1299  upon  the  probate  court  in  the  pro- 
bale  of  wills  and  the  granting  of  letters  testa- 
mentary or  of  administration,  is  limited  to  the 
estates  of  persons  deceased;  and  the  power 
conferred  by  that  section  to  summon  and  ex- 
amine on  oath,  as  parties  or  witnesses,  execu- 
tors and  administrators  or  other  persons  en- 
trusted with  or  accountable  for  the  "estate  of 
any  deceased  person."  and  *'any  person  touch- 
ing any  matter  of  controversv  before  said  court 
or  in  the  exercise  of  its  juriscliction,"  is  equally 
limited.  By  ^  1340,  wills  are  to  be  proved 
and  letters  testamentary  or  of  administration  are 
to  Ix!  granted  in  the  county  of  *"  which  de  [4-8 
ceased  was  a  resident,"  or  in  which  "he  may 
have  died,"  or  in  which  any  part  of  his  estate 
may  be,  "he  having  died  out  of  the  territory  " 
By ^5  1C88,  administration  of  the  estate  of  "a 
person  dying  intestate"  i.-^  to  be  granted  to  rel- 
atives, next  of  kin,  or  creditors,  in  a  certain 
order,  with  a  proviso  in  case  the  person  so  en- 
titled or  interested  neglect  *'for  more  than 
fortv  days  after  the  death  of  the  intestate"  to 
apply  for  administration.  By  §  1389,  an  ap- 
plication for  administration  miist  "set  forth 
the  facts  essential  to  giving  the  court  jurisdic- 
tion of  the  case,"  and  state  "the  names  and 
places  of  residence  of  the  heirs  of  the  deceased, 
and  that  the  deceased  died  without  a  will;" 
and  by  g  1391,  notice  of  such  application  is  to 
be  given  by  posting  in  three  public  places  in 
the  county  where  the  court  is  held  a  notice 
"containing  the  name  of  the  d'^cedent,"  the 
name  of  the  applicant,  and  the  time  of  hear- 
ing. And  by  g^  1493  and  1494,  a  petition  by 
an  executor  or  administrator  for  the  sale  of 
real  estate  for  the  payment  of  debts  must  set 
forth  "the  amount  of  the  personal  estate  that 
has  come  to  his  hands,  and  how  much,  if  any» 
remains  undisposed  of,  a  list  and  the  amounts 
of  the  debts  outManding  against  the  deceased, 
as  far  as  the  same  can  be  ascertained,  a  de- 
scription of  all  the  real  estate  of  which  the 
testator  or  intestate  died  seised,  the  condition 
and  value  of  the  respective  lots  and  pK)rlion8, 
the  names  and  ages  of  the  devisees,  if  any, 
and  of  the  heii-s  of  the  deceased;"  and  mast 
show  that  it  is  nece.«sary  to  sell  real  estate  "to 
pay  the  allowance  to  the  family,  the  debts  out- 
standing against  the  deceased,  and  the  ex- 
penses of  administration." 

Under  such  a  statute,  according  to  the  over- 
whebning  weight  of  authority,  as  shown  by 
the  cases  cited  in  the  earlier  part  of  this  opin- 
ion, the  jurisdiction  of  the  court  to  which  is 
committed  the  control  and  management  of  the 
estates  of  deceased  persons,  by  whatever  name 
it  is  called,  ecclesiasiicjil  court,  probate  court, 
orphans.'  court,  or  court  of  the  ordinary  or  the 
surrogate,  does  not  exist  or  take  eCfect  before 
dcatlf  All  proceedings  of  such  courts  in  the 
probate  of  wills  and  the  granting  of  adminis 
trations  depend  upon  the  fact  that  a  person  is 
dead,  and  are  null  and  void  if  he  is  alive  Their 
jurisdiction  *in  this  respect  being  limited  [49 
to  the  estates  of  deceased  persons,  they  have 
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DO  jurisdiction  ivliaicver  to  administer  and 
diagio^e  of  llie  estates  of  living  persons  of  full 
age  and  sound  mind,  or  to  deterniine  tlist  a 
living  man  ia  detid  and  lbereu[)on  undertake 
to  diiipose  of  bis  estate. 

A  court  of  protHite  must,  Indeed.  Inquire  in- 
to end  be  sat:?ried  of  the  fact  of  llie  dealb  of 
tlie  pcrsoti  whose  nil)  i^  sought  to  be  proved 
or  wbose  estate  ia  sought  to  )>p  administered. 
because,  witboul  thai  fact,  (he  court  has  no 
jurisdictioD  over  his  eslnte;  and  not  because 
Its  decision  upon  Ibe  question  vliellier  be  is 
Jiving  or  dead  can  in  an^ntse  bind  or  eslop 
him,  or  deprive,  bim,  nbile  alive,  of  the  title 
or  control  of  his  properly. 

As  Ibe  jurisdiction  to  issue  letters  of  adrnio- 
islrallan  upon  bii  estale  rests  upon  tbe  fact  of 
bis  death,  so  tbe  notice  j^ven  bufore  issuing 
such  letters  assumes  thai  fact,  and  is  ail- 
dressed,  not  to  bitn,  but  to  those  wbo  after  bis 
death  may  be  inteveaied  in  bis  estate,  as  next 
of  kin,  legatees,  creditors  or  otherwise.  No 
tice  to  tliem  cannot  I>e  notice  to  him,  because 
8)1  their  interests  are  adverse  10  his.  Tbe 
whole  thing,  so  far  as  be  is  concertied,  is  rtt 
inter  atiot  acta. 

Next  of  kin  or  legatees  have  no  rights  in  tbe 
sslHle  of  a  living  person.  His  creditors  in- 
de<  d.  may,  upon  proper  pincetdings,  and  due 
notice  to  bim,  in  a  court  of  law  or  of  equii;, 
biive  spei'ilic  poillons  iif  bis  property  applied 
in  Mlisfaction  of  tbHr  debts.  But  ueiiher 
creditors  nor  purcliflsiTS  can  acquire  any  rights 
In  b:s  properly  through  Die  action  of  a  c<iurt 
of  prolate,  or  of  an  administnitor  appointed  by 
that  court,  dealing,  without  any  notice  to  bim, 
Willi  Lis  whole  esiale  as  if  be  were  dead. 

The  appointment  by  the  probate  court  of  an 
ailniinijirutor  of  (be  estate  of  a  livitig  person, 
nitbout  notice  lo  him,  l>eing  without  Jurisdic- 
tion, and  wholly  void  as  against  biro,  all  acts 
ortbcadministiatur.  w  bet  her  approved  by  that 
court  or  not.  are  e<niBllT  void;  the  reciipt  of 
money  by  the  adminisinitor  ia  no  discbarge  of 
a  debt;  and  a  convejaoce  of  projwrty  by  tbe 
ailminislraloT  passes  no  title. 

Tlie  fact  that  a  person  has  been  ab^ienl  and 
nO|  nut  lieard  from  "for  seven  ycurs  may  cre- 
nir  such  a  prctuiuption  of  Lis  death  as.  if  not 
overcome  by  other  proof,  is  such  prima  facie 
eviilcncc  of  bis  death,  that  ibe  prolmle  court 
may  assume  bim  to  tw  dead  and  appoiiit  ao 
iiilmliiistralor  of  liis  estate,  and  tliat  such  ad- 
ministrator may  sue  upon  a  debt  due  to  bim. 
llul  proof,  under  proper  pleadings,  even  Id  a 
colUtetal  snll,  that  be  was  alive  at  the  time  of 
the  nppoinlment  of  the  administralor,  contrnla 
Bud  overlhrows  the  prima  facie  evidence  of  liis 
dc^itb.  and  establishes  tbat  the  court  hod  no 
jurisillc  :!on,  and  Ibe  sdtnlnistnitor  no  aiitbor- 
iiv;  and  lie  is  not  bound,  eitber  by  llie  order 
nppoiuting  tbe  administrator,  or  by  a  jiidginenl 
in  any  suit  brought  by  the  adminislralor 
fii:ainsl  a  third  person,  because  be  was  not  a 
parly  lo  and  liad  no  notice  of  eitber. 

In  a  case  decided  in  llie  Circuit  Court  of  tbe 
Dniicd  Stales  for  the  Southern  Dislricl  of  New 
York  tn  1680,  subsinnliallv  like  Btdtrigai  v. 
/Sisf  Hirer  iMti.  Intt.  aa  rcprirted  in  83  N.  Y. 
ISO.  20  Am,  Kep.  DS"!.  aliove  cited,  Jviige 
( 'linnte,  in  a  learned  niid  able  opinion,  held  that 
letters  of  adm in iil ration  upon  the  ealnic  of  a 
tiling  man,  issued  by  Ibe  surrogate  after  ju- 
IM  U.  S. 


deter  mining  tbat  be  wan  dead,  were 
1  void  as  ■£;ainsl  bim;  that  payment  of 
o  an  adminislralor  so  appointed  was  no 

to  an  action  by  bim  against  tlie  debtor; 
it  lo  bold  such  administration  lo  tw 
;atnst  bim  would  deprive  bim  of  bis 
J  without  due  process  of  taw,  within 
iniiig  of  Ibe  14tb  Amendment  of  the 
iition  of  the  Uniied  Stales.     This  court 

in  tbe  proposition,  there  annoucred, 

is  not  competent  for  a  state,  by  a  Inw 
ig  a  ludjeiat  determlcatlon  tbat  a  man 

made  in  bis  absence,  and  wiibout  any 
o  or  process  issued  ngalnsl  him,  conclu- 
'  Ibe  purpose  of  divesilog  bim  of  hi* 
)'  and  vesting  it  in  anadminisirator.  for 
lefil  of  bis  creditors  and  next  of  kio, 
bsolulely  or  in  favor  of  those  only  wbo 
tly  deal  with  such  administrator.  Tbe 
ate  and  neressary  eSccI  of  such  a  taw 


it  is  done  by  process  of  law  against 
cople,  bis  next  of  kin,  to  whom  notice 
I.  Such  a  statutory  declaration  of  ea- 
'by  a  judgment  to  whicb  he  Is  nei- 151 
:ty  nor  piivv,  wbicli  has  the  Immediate 
f  diveslini;  him  of  bis  property ,  is  a  di- 
ilalion  of  this  constitutional  guaranty." 
V.  Emigraiil  Indattiial  Sae.  Bank,  IB 
.  I.  24. 

IcrcnitHnts  did  not  rely  upon  any  stat- 
imiintions.  nor  upon  any  siaUile  allow- 
■m  for  improvements  maile  in  good 
lut  their  sole  reliance  was  upon  a  deed 
1  administrator,  ariing  under  the  order* 
irtwbich  badno  jui'i.sdiciion  to  appoint 

to  confer  any  authority  upon  bim,  ai 

Die  plaintiff. 

•nenl  rereru'l,  and  ente  remnndrd  to  tkt 

:  enurt  of  the  Hate  of  W-ii/iington.for 

proeeeihng*  not  incontinent  with  l/<ii 


\  M.   CONSTABLE  bt  al.,    Api'h 


(See  8.  C.  Heporter's  ed.  61-108.) 

/  of  eargo — exemplfin  from  firt—vtagt 
'put — notice  of  unlouili'ig — ilrci-iti'in — 
It  of  pier^^actice—KipiilitUon  in  bill 
ing — wActi  catTier  not  an  iniurer — uragt 
'tof  Nem  York — otentrt  of  targo—agrtt' 
with  eolltctoT. 

OdlB- 

—..1s  (D  bid  of  UkUtu/:  fioic  far  mnv  'i* 
vnlindicEcit,  or  acuUtiiiiil  by  pariA  rviiirnee; 
,  see  uuie  to  King  v.  The  Lady  iTanWIIo. 

pTouerii/in  coniii/nee,  and  Fa  whom  U  tht 
ritDoniihlt  for  luo  or  <njun/.  *ee  note  to 
.  Rnen.  1^  IIU. 

what  IlnMlUv  a  tonlraet  that  a  eontmon 
it  not  lo  bt  r<«iMii*iI>(<  /or  Ion  or  <lamaot 
iiemlt,  see  note  to  New  Jersey  Steam  Nav. 
ercbant'i  Bank  of  Boston,  it-.  U6. 
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made  upon  the  usual  wharf  of  the  vcssol  and  | 
actual  notice  be  irivcn  to  the  consiirnee,  if  be  bo 
known,  may  be  varied  by  fttipulatlon. 

t.  Tlie  carrier  may  oxtond  his  statutory  exemption 
fri>m  Arc*  (under  U.  8.  Uev.  Slat.  S  42K!i  to  such 
loss  by  tire  as  occurs  after  the  discharfre  of  the 
curiro,  by  special  stipulation  to  that  effect  ia  the 
bill  ot  hiding, 

t.  The  delivery  of  Roods  from  a  sliip  must  be  ao- 
coidiiig  to  the  custom  and  usatre  of  the  port,  and 


such  delivery  will  dischanre  the  carrier  of  bi» 

responsibility. 

4.  The  provision  in  the  bill  of  lading  that  the  iroods 
shall  be  taken  from  alongside  by  the  consiKnre 
immediately  the  vcss<'l  is  ready  to  dlsclianre  is 
iiieonaistent  with  the  idea  of  personal  notice  of 
dischurHTf  of  carnro. 

6.  A  deviation  which  is  a  customary  incident  of 
the  voyage,  mid  uccordinfr  to  the  known  unajre 
of  trade,  neither  avoids  a  policy  of  insurance. 


Ab  to  (IcUvcru  l»V  common  carrier  by  water ^  see 
note  to  Richardson  v.  Goddard,  16:  412. 

Aa  to  what  i»  included  in  bagoage  f'tr  which  car- 
ricr  is  rcftpottstblc,  bee  note  to  Hannibal  &  Br.  J.  H. 
Co.  V.  Swift,  20:  423. 

Delivery  of  freluht  by  carrier:  notice  of  arrival, 
liahUitu  of  carrier  after  arrival:  carrying  live  atoclt, 

A  steamer  is  not  negligeut  so  as  to  render  it  lia- 
ble for  the  destruction  of  cotton  by  fire,  in  buvluK 
ft  piled  upon  a  landing  a  mile  away  from  the  near- 
est town,  which  is  of  but  SSO  population  and  on  a 
point  with  water  on  both  sides  within  1  or  2  feet, 
although  it  is  stored  in  the  open  air  and  there  is  no 
watchman  employed,  in  the  absence  of  any  reason 
to  anticipate  its  dcftruction  by  fire.  Benuitt  v. 
The  Guiding  8tur,  58  Fed.  Rep.  (K^ 

A  railway  company's  linbility  for  a  carload  of 
lumber  burned  on  one  of  it8  fide  tracks  \»  that  of 
a  warehouseman,  or  bailee,  and  not  of  a  common 
earner,  where  the  intending  (Shipper,  after  loading 
the  liiiiil>er  on  the  car,  Mhich  was  pointed  out  to 
biin  by  a  freight  agent,  did  not  notify  the  company 
of  its  readiness  for  trans|H)rtaiion  or  of  tho  con- 
signee. Busnigbt  ▼.  Atlantic  &  N.  C.  K.  Co.  Ill  N. 
C.  5U2. 

A  carrier's  neglect  and  wrongful  detention  of 
goods  in  its  depot  after  the  consignc'o  has  come 
af t<»r  them  and  been  told  that  they  iiuve  not  ar- 
rived  is  the  proximate  cause  of  their  sul>sequent 
loss  l)y  fire,  luiii  makes  the  carrier  liable  lor  the 
loss  i;s  wareliou^eniun.  although  the  fire  was  not 
caused  bv  its  negligence.  East  Tennessee, V.  &  G. 
R.  Co.  V.  Kelly,  17  L.  K.  A.  691,91  Tenn.  699,  708. 

A  rnilroad  compnny  is  not  liable  as  a  common 
carrier  lor  goods  desin)ye<l  by  Bre  after  they  are 
unloaded  and  siore<l  in  itsde|K)t,  although  the  con- 
sigm.**;  hud  ro|K?ute'llv  called  for  them  and  been 
told  that  they  were  not  there.  East  Teunebsce,  V.' 
&  G.  K.  Co.  V.  Kelly,  supra, 

A  carrier,  after  attempting  to  deliver  goods  con- 
signed by  it  "C.  O.D."  and  duly  notifying  the 
consignor  that  they  are  stored  in  its  warehouse 
Ix'eause  some  of  the  consignors  are  unknown  and 
cannot  be  found  and  others  cannot  pay  until  a 
certain  date,  thereupon  becomes  a  wnrehouseman. 
and  is  not  liable  where  the  goods  are  thereuft<*r 
destroyed  by  the  burning  of  its  storehouse  with- 
out its  lault.    llasse  v.  American  Exp.  Co.  94  Mich. 

ir.;i. 

rndrr  a  contract  for  carriage  a  common  carrier 
i!(  nil  nisnrer  until  the  transit  is  ended,  and  then 
jMilie  only  as  warehouseman  during  such  reason- 
aliic  time  as  the  goods  are  in  its  custody  awaiting 
tile  call  of  the  eourignee.  fUisscrt  v.  Connecticut 
River  R.  Co.  145  yUisa.  12*.*;  Ulaisdell  v.  Connecticut 
River  R.  Co.  145  Maw.  132. 

On  the  arrival  of  the  goods  nt  tholr  dorttination 
and  tiieir  discharge  from  the  ears,  the  li.ihility  of 
the  company  ceases  as  carrier  and  if  beeomes  a 
bailee  for  liire.  llii-My  v.  Wahash,  St.  T..  Sc  V.  R. 
<'o.  20  Mo.  App.  200:  Holtzclnw  v.  DiilT.  27  Mo.  aa'i: 
Cramer  v.  American  Merchants  1-.  Exp.  Co.  'A  Mo. 
fi-M:  (iashweiler  v.  Wabash,  St.  L.  &  1».  R.  Co.  S)  Mc». 
11:.'.  551  Am.  Rep.  rw>8. 

AVliere  goods  were  destroyed  by  the  fire  the  same 
night  of  their  arrU'ul  the  company  was  held  as  a 
carrier,  reasonable  time  for  removal  not  having 
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elapsed.  As  to  other  goods,  Dotioe  having  been 
given  to  the  consignee,  and  reasonable  time  having 
cla|>sed  for  their  arrival,  the  company  was  held 
liable  as  a  warehouseman,  its  agent  having  faiktl 
to  deliver  the  goods,  on  demand,  to  drayman  of  the 
consignee.  Louisville  &  N.  R.  Co.  v.  McGuire, ;( 
AU.397. 

A  carrior*8  liability  terminates  whenever  the  care 
and  custody  of  the  property  has  pa.-setl  from  the 
carrier  to  the  owner  or  some  l>ailee  of  bis  own 
choosing,  or  whenever  the  owner  has,  after  its  ar- 
rival at  its  destinarion,  had  a  reusunubio  opinirtu- 
nlty  of  taking  the  property  iuto  his  own  charge. 
Arthur  v.  St.  Paul  &  D.  R.  Co.  38  Mmn.  9a. 

A  railway  compauy  remains  liable  in  the  absence 
of  special  con  tract,  or  proven  custom,  as  couinion 
carrier  until  the  consignee  bos  reusouul.lo  time, 
after  notice  of  arrival,  to  remove  the  g(iod>. 
Uedges  V.  Uudson  River  R.  Co.  49  N.  Y.  223;  Fen- 
ner  v.  Buffalo  &  8.  L.  R.  Co.  44  N.  Y.  505,  4  .\m. 
Rep.  709:  Zinn  v.  New  Jersey  SB.  Co.  49  X.  Y.  442. 
10  Am.  Rep.  402;  McAndrew  v.  Whitlock,  52  X.  V. 
40, 11  Am.  Kep.  r>57;  McKinney  ▼.  Jcwett,  90  X.  Y. 
267,  9  Am.  &  Kng.  R.  Cas.  209. 

Retisonablc  tune  is  such  time  as  will  enable  one 
living  in  the  vicinity  of  the  place  of  delivery,  ii: 
the  ordinary  euurso  ol  businesis,  and  in  the  usual 
hours  of  business,  to  iusi>ect  and  remove  tlie 
goo<ls.  L.  L.  ^  G.  R.  Co.  V.  Maris,  16  Kan.  izil-. 
Derosia  v. Winona  &  St.  P.  R.  Co.  18  Minn.  133;  I'm- 
ney  v.  St.  Paul  &  P.  R.  Co.  First  Div.  19  Minn.  251; 
Wood  V.  Crocker,  18  Wis.  345,  86  Am.  Dec.  773. 

Notice  of  the  arrival  of  goods  given  by  the  cnr- 
rier  to  the  consignee  after  dark,  during  one  of  ilic 
winter  months,  will  not  require  him  to  call  tor 
them  before  bu:«iueifs  hours  on  the  foUowing  liay. 
Lake  Erie  &  W.  R.  Co.  v.  Huich,  6  Ohio  C.  C.  235.1. 

Failure  of  a  carrier  to  deliver  goods  on  demand* 
after  storage,  without  lawful  excuse,  is  a  bix*Neii 
of  the  carricr*s  original  contract,  lor  which  suit 
may  be  brought  on  that  contract.  Wiiauu  v.  Cuh- 
fornia  (cut.  R.  Co.  94  Cal.  1G6. 

Carriers  operating  a  steamboat  are  liable  foi 
willful  refusal  to  deliver  at  a  private  landing 
goods  which  tliey  have  received  and  n*ceipte<l  for, 
marked  to  such  landing.  Strieker  v.  Leuihers.  13 
L.R.A.e00.  68Mis5».  803. 

A  nulroad  company  with  knowledge  of  the  fact 
is  not  exempt  from  liabilitj'  for  damages  for  fail- 
ure to  deliver  freight  for  the  reason  that  the 
freight  is  to  be  used  for  an  illegal  pur|»ose  at  the 
point  of  destination,  unless  that  illegal  purpose 
was  the  considenition  i>f  the  contract.  Waters  v. 
Richmond  &  I).  R.  Co.  110  X.  C.  338. 

A  carrier  is  I  la  I  tie  lor  loss  upcm  nursery  stock  by 
its  freezing  while  it  is  withbehi  from  thee<in«gnee. 
iin<Ieran  unjiistitiable  claim  for  fi-eight  in  exee.*-? 
if  that  8|K>citied  in  the  bill  of  ladintr,  issued  by  a 
eonn«cti!ig  ciu'rier  having  a  right  to  make  a 
iliroiigli  rate,  and  which  in  exhibited  to  its  agent 
althouKh  no  tender  or  demand  is  made  l.y  the  c*on- 
-ignee.  Milton  v.  Denver  &  K.  G.  K.  Co.  1  Colo. 
A]»p.  :»7. 

N(»titre  must  be  given  a  consignee  upon  arrival 
and  storage  of  goods,  in  order  t<»  ihmIuco  the  de- 
ifrco  of  <are  re(pjir"l  of  the  carrier  to  that  of  a 
•.varehouFcman.  W.ls  tn  v.  California  Cent.  R.  Co. 
04  Cal.  166. 
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nor  stihjocts  the  carrier  to  the  responsibility  of 
an  insurer. 

6.  Where  the  pier  of  the  carrier  waa  so  blocked 
that  the  vessel  could  not  obtain  access  to  it  to 
discharge  her  cargo  it  was  not  a  deviation,  but  a 
matter  of  ordinary  prudence  to  select  a  nelfrh- 
borinff  pier  for  that  purpose. 

7.  A  practice,  if  well  established,  is  presumed  to 


have  been  followed  In  individual  r««P8.  a"d  f» 
accepted  as  sufficient  proof  of  the  Ihcc  in  ques- 
tion when  primary  evidence  of  such  fact  i» 
wantinflr. 

8.  A  stipulation  in  the  bill  of  lading  that  the  car* 
rier  should  not  be  liable  for  a  fire  happcninfr  after 
unloading  the  cargo,  is  reasonable  and  valid,  and 
exempts  the  carrier  from  liability  for  loss  by  fire 


It  is  the  duty  of  a  carrier,  when  the  consignee  is 
not  ready  to  accept  the  treigbr.  to  unload  and 
t»tore  it  6ubject  to  his  lien  for  f  ralght  charged,  and 
not  to  subject  him  to  a  charge  lor  demurrage  by 
holding  the  vessel  or  cars  in  which  it  was  trans- 
ported for  an  unnecessary  time.  The  Reuben 
Doud,  46  Fed.  Rep.  800. 

A  carrier  is  not  an  insurer  of  livestock,  but  must 
provide  suitable  means  for  its  con veyuiice,  and  use 
all  reasonable  diligence  and  torethought  in  the 
varying  circumstances  arising  in  the  business. 
Coiipiand  v.  Uousatonic  U.  Co.  16  L.  R.  A.  5(M,  61 
Coou.  531. 

A  contract  by  a  railroad  company  for  the  trans- 
portation ot  horses  and  their  delivery  at  its  depot, 
proviiling  for  their  storage  unless  culled  for,  and 
containing  stipulations  in  relation  to  uulomliug 
which  imply  that  the  company  will  unload  ihem, 
requires  the  company  to  unload  the  burses  at  the 
place  ot  dcstinutiuu,  notwithstanding  a  usage  of 
it4  agent  there,  known  to  the  shipper,  of  requiiiug 
owners  ot  animals  to  unload  them.  Benson  v. 
Gray,  l:i  L.  R.  A.2G2. 154  Maes.  391. 

A  carrier  undertaking  to  transport  stock  in  oars 
which  ure  not  propi'ily  constructed  fur  feeding 
and  watering  is  bound  to  furnish  places  where  the 
btock  may  he  unloaded,  watered,  and  fed,  without 
injury,  in  all  kinds  of  weather,  under  Tex.  Rev. 
^^Ult.  art.  284.  Iniernational  &  6.  N.  R.  Ck).  ▼.  Mc- 
Rae.8aTex.614. 

A  railroad  company  which,  upon  the  arrival  of  a 
carload  of  wheat,  notifies  the  consignees  of  its  ar- 
rival, and  thereupon  places  it  In  a  reasonably  saite 
place  to  await  their  action,  is  not  liut>le  lor  iU  ac- 
cidental de^tructiou  by  fire  without  negligence  on 
MS  paru  Piudell  v.  Hi.  Louis  de  U.  R.  Co.  41  Mo. 
A  pp.  84. 

A  carrier  is  liable  for  the  loss  of  goods  by  fire 
white  stored  in  a  warehouse  at  the  place  of  desti- 
nation because  not  called  for  by  the  owner,  where 
the  carrier,  after  receiving  the  goods,  had  refused 
to  ship  them  without  pi*epaymeot  of  freight,  and 
then  promised  to  hold  them  durmg  the  detention 
of  the  owner,  but  afterwards  shipped  them  with- 
out notice  to  the  owner,  who  did  not  know  of  the 
shipment  until  after  the  fire.  Campion  v.  Canadian 
I'ac.  R.  Co.  11  L.  R.  A.  128.  43  Fed.  Rep.  775. 

A  carrier  of  livestock  is  not  an  insurer  against 
injuries  unavoidably  resulting  from  the  inherent 
nature  or  propensities  of  the  animals,  or  against 
loss  caused  by  the  act  of  Qod.  Doebl  v.  Chicago, 
M.  &  8t.  P.R.CO.  44  Alinn.  191,  45  Am.  &  Bug.  R. 
Cas.  351. 

The  mere  fact  that  cattle  shipped  died  after  their 
delivery  at  the  point  of  destination  is  not  sufli- 
cient  to  relieve  the  carrier  of  liability  on  the 
ground  that  the  damage  is  too  remote,  if  the  death 
of  the  cattle  resulted  solely  from  injuries  by  rea- 
son of  the  carrier*8  negligence  while  transporting 
them.  Missouri  Pac.  K  Co.  v.  Bd wards,  78  Tex. 
307. 

The  liability  of  a  ship  as  a  common  carrier  con- 
tinues for  a  reasonable  time  to  enai'lc  the  shipper 
to  claim  and  take  possession  of  his  goods,  al- 
though he  is  a  passenger  on  the  same  ship,  and  not 
entitled  to  notice.  Hamburg  American  Packet 
Co.  V.  Gattman,  27  111.  App.  182. 

A  carrier  cannot  be  held  liable  for  a  safe  keep- 
ing of  goods  which  it  has  delivered  to  a  ware- 
houseman,  in  accordance  with  its  custom,  long 
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acquie«ced  in  by  the  consignee.  Black  v.  Ashley, 
80  Mich.  90,  42  Am.  &  Eng.  B.  Cas.  €28. 

The  fact  that  a  consignee  neglects  to  accept  or 
receive  the  goods  does  not  Justify  the  carrier  in 
abandoning  them  or  in  negligently  exposing 
them  to  injury.    8cheu  v.  Benedict,  116  N.  T.  610. 

A  carrier  cannot  excuse  itself  from  liability  for 
a  wrongful  delivery  of  goods  on  the  ground  that 
such  delivery  was  made  through  a  mistake.  Cle- 
ment v.  New  York  Cent  &  H.  U.  Co.  30  N.  T.  &  B. 
718. 

No  subsequent  actual  levy  will  relieve  from 
liability  for  delivering  goods  to  a  person  not  then 
entitled  to  them.  Nickey  v.  Bt.  Louis,  L  M.  &  8. 
R.  Co.  35  Mo.  App.  79. 

Property  in  transit  seiased  upon  legal  process 
sued  out  against  the  owner  is  in  the  custody  of  the 
law.  and  the  carrier  is  excused  from  liability  for 
not  delivering  it.  Jewett  v.  Olsen,  18  Or.  419,  4S 
Am.  &  Eng.  It.  Cos.  435. 

If  a  carrier  which  gives  a  bill  of  lading  which 
makes  the  goods  deliverable  upon  the  order  of  the 
consignor  deli  vers  them  without  production  of  the 
bill,  it  does  so  at  its  peril.  National  Rank  of  Ches- 
ter V.  Atlanta  &  C.  A.  L.  R.  Co.  25  R.  C.  :^16. 

A  delay  of  a  carrier  in  transporting  perishable 
goods  is  not  excused  Dy  a  failure  of  the  consignee 
to  unload  the  goods  on  Sunday,  by  which  means 
they  might  have  been  saved.  St  Clair  v.  Chicago, 
B.  &  Q.  R.  Co.  80  Iowa,  30i,  42  Am.  &  Eng.  R.  Cas. 
414. 

No  notice  to  a  consignee  of  the  arrival  of  goods  it 
necessary,  in  order  to  relieve  the  carrier  from  lia- 
bility except  as  waretiouseman,  after  a  reasonable 
time.  Columbus  &  W.  R.  Co.  v.  Ludden.  89  Ahu  612, 
42  Am.  &  Eug.  R.  Cas.  404. 

A  carrier  is  not  liable  for  the  death  of  a  bull  calf 
from  overnction  aud  overhoaling  at  the  time  of 
unloading  him  from  a  car.  because  it  was  done  at 
the  depot  platform  at  which  single  head  of  cattle 
were  usually  unloaded  instead  of  at  the  stockyard, 
where  the  unruly  disposition  of  the  calf,  which 
caused  the  trouble,  was  not  known  until  he  was 
taken  from  the  car.  Chicago,  B.  &  Q.  R.  Co.  v. 
Owen,  21  111.  App.  339. 

The  owner  of  goods  can  maintain  no  action 
against  the  carrier  for  refusal  to  deliver  them  be- 
fore payment  or  tender  of  the  freight  Henderson 
V.  800  Tons  of  Iron  Ore,  38  Fed.  Rep  86. 

Where  the  bill  of  lading  fixes  no  time  for  the  de- 
livery of  the  cargo,  the  delivery  la  required  to  be 
made  only  with  reasonable  diligence.  Petrie  v. 
Ueller.  35  Fed.  Rep.  3i0. 

Where  a  railroad  company  receives  freight  for 
shipment  it  is  not  liable  for  delay  in  its  delivery 
which  is  caused  by  a  strike  of  its  employes,  accom- 
panied by  violence  and  intimidation  of  such  a  char- 
acter as  cannot  be  overcome  by  the  company  or 
controlled  by  the  civil  aiiihorities  when  called  up- 
on. International  &  O.  N.  R.  Co.  ▼.  Tisdale,  4  L.  R. 
A.  545.  74  Tex.  8. 

Where  a  shipper  takes  a  bill  of  lading  for  the  de- 
livery of  goodd  to  himself,  the  currier  Is  liable  for 
delivery  to  another  person  on  his  mere  prescnuu 
tion  of  the  bill  of  lading  unindorsed.  Weyand  ▼. 
Atchison,  T.  &S.  F.R.  Co.  1  L.  R.  A.  650, 75  Iowa,  578; 
Douglas  v.  People's  Bank  of  Kentucky,  86  Ky.  176; 
Graville  v.  Manhattan  R.  Co.  105  N.  Y.  &^  69  Am. 
Hep.  516. 
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to  thp  carprn.  while  In  his  possojwion,  after  un- 
load iiig,  where  ihvifs  was  no  ueifliirence  on  his 
part. 
•.  The  dischargre  of  the  cariro  of  a  ship  at  a  pier 
other  than  the  usual  one,  but  near  by.  is  not  a 
deviation,  such  as  to  render  the  carrier  an  insurer, 
of  tlie  iroods  so  unloading. 

10.  If  any  notice  of  the  unioadinflr  of  a  vessel  at  a 
pior  other  than  its  usual  one,  is  required  at  all, 
under  the  stipulations  of  the  bill  of  ladinff,  a  bul- 
letin posted  in  the  custom  bouse  is  sufficient  no- 
tice under  the  practice  and  usages  of  the  port  of 
New  York. 

11.  Where  the  owners  of  the  cargo  have  taken  no 
steps  ui)on  the  faith  of  the  cargo  being  unladen 
at  the  carrier's  pier,  they  are  not  prejudiced  by  a 
elinngc  of  unloading  to  a  neighboring  pier. 

12.  An  agreement  of  the  carrier  with  the  collector 
of  customs  to  pay  the  consignee  the  value  of 
goods  burned,  made  as  a  condition  to  the  collec- 
tor's permit  for  the  goods  to  remain  upon  the 
wharf  forty-eight  hours,  is  not  one  of  which  the 
owners  can  avail  themRclves  tis  adding  to  the  ob- 
ligations of  their  contract  with  the  carrier,  where 
it  is  stipulated  in  the  bill  of  lading  that  the  goods 
shall  tx*  at  cou6igne<.**8  risk  of  Are. 

[No.  21.] 

Argued  March  16^  IC,  1S93.     Reargned  April 

6,  9.  1894^     Decided  May  £0,  1894. 

APPEAL  from  a  decree  of  the  ('ircuit Court 
of  the  UniU'd  Slates  for  the  Southern  Dis- 
trict of  New  York,  affirming  a  decree  of  the 
District  Court  dismissing  a  libel  in  admiralty 
by  the  firm  of  Arnold,  Constable  <&  Co.,  against 
the  National  Steamship  Company,  owner  of 
the  Britifeh  Steamship  "Egypt,"  to  recover  the 
value  of  thirty  &ix  cases  of  merchandise  car- 
ried by  said  steamer  from  Liverpool  to  New 
Y<»rk,  delivered  on  the  pier  of  the  Inman's 
Steamship  Company,  and  destroyed  upon  the 
Hime  ni^ht  by  fire  through  the  alleged  negli- 
gence of  the  respondent.  Affirmed. 
See  same  case  below,  29  Fed.  Rep.  184. 

Statement  by  Mr,  Justice  Brown: 

This  was  a  libel  in  admiralty  by  the  firm  of 
Arnold,  Constable  &  Co.  against  the  National 
Steam^^hlp  Company,  owner  of  the  British 
steamship  Egypt,  to  recover  the  value  of 
thirty-six  cases  of  merchandise  carried  by  this 
fiteanier  from  Liverpool  to  New  York,  de- 
livered on  the  pier  of  the  Inman  Steamship 
Company  on  January  81.  18S8.  and  upon  the 
flame  nighl  destroyed  by  fire  through  the  al- 
leiu'd  negligence  of  the  respondent.  The  an- 
Gli]  swer  admitted  most  of  the  material  *a11e 
gat  ions  of  the  libel,  but  denied  all  charges  of 
negligence,  and  also  of  liability  for  the  loss  of 
the  merchandise. 

Upon  a  hearing  upon  pleadings  and  proofs 
in  the  district  court,  the  libel  was  dismissed 
{'29  Fed.  Uep.  1S4)  and  upon  appenl  to  the 
circuit  court,  the  decree  was  aflJrmed. 

Libelants  thereupon  appealed  to  this  court. 

The  following  is  an  abstract  of  the  facts 
found  by  the  circuit  court,  so  far  as  the  same 
are  material  to  the  queslions  involved: 

"2.  The  Egypt  was  one  of  a  line  of  steam 
crs  owned  by  the  respondeol,  and  plying  n*g 
ulurly  between  Liverpool  and  New  York  as 
common  carriers.     The  steamers  of  this  line 
arrived  as  often  as  from  three  to  eight  times 
per  month. 

"3.  Respondent  has    run  a  line   of    such 
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steamers  for  over  twenty  years,  and  during 
that  time  has  docked  them  at  a  dozen  differ- 
ent piers  in  the  city  of  New  York.  Prom 
1873  to  1878  it  leased  the  pier  No.  86  (old 
No.  44)  North  river,  and  usually  docked  its 
vessels  there.  Subsequently  it  leased  pier 
No.  89,  North  river,  about  six  hundred  feel 
north  of  pier  No.  36,  and  has  since  usually 
docked  its  vessels  there,  and  not  elsewhere. 
The  piers  between  Nos.  86  and  41,  North 
river  (excluding  pier  No.  37)  were  in  1883  all 
u.<ted  by  regular  English  steamship  lines. 
These  lines  usually  dock  at  their  own  piers, 
but  not  always,  and  in  case  of  any  emergency 
dock  elsewhere,  and  permit  each  other,  when 
the  necessity  arises,  to  use  the  exclusive  dock 
of  each. 

"4.  That  said  goods  were  shipped  at  the 
port  of  Liverpool  on  board  the  Egypt,  and 
were  consigned  to  the  libelants  at  New  York 
under  a  bill  of  lading,  the  material  portions  of 
which  are  cited  in  the  opinion.  (A  copy  is 
also  given  in  the  margin.)      The  Egypt  also 

Nationnl  Stcflmship  Company.  Limited. 

Head  Office,  21  Water  street,  Liverpool;  New  York 

Olhce,  69  Broadway. 

Liverpool  to  New  York  every  Wednesday. 

[Stamp,  six  penoe.] 

Shipped  in  good  order  and  well  conditioned,  by 
Moore  &  PrinKie,  in  and  upon  the  steamship  called 
tlie  Egrypt,  wliereof is  master  for  tlie  pres- 
ent voyajre.  or  whoever  else  may  iro  as  mastf^r  in 
tiie  said  ship,  and  now  lyinir  in  the  port  of  Liver- 
pool and  bound  for  New  York  via  Qucenstown. 
with  liberty  to  sail  with  or  without  pilots,  and  to 
tow  and  assist  vessels  in  all  situations  and  to  all 
jKirts  - 

Forty-three  cases  merchandise  (linens  and  cot- 
tons) three*  cases  and  Ave  bales  (carpets  and  Dun- 
dees)  beiuK  marked  and  numbered  as  in  the  mar- 
Rin,  and  to  be  delivered  subJiK^t  to  the  following 
exccMitions  and  conditions,  viz:  The  aet  of  (lOO, 
the  (Queen's  enemies,  pirates,  robl>or?»,  thieves  by 
land  or  at  sea.  barratry  of  master  or  mariners,  re- 
straint of  prinei>s.  rulers,  or  peoples,  loss  or  damaira 
resultiuK  from  vermin,  rust,  sweutin»r,  wiuHtatre, 
leakage,  breakage,  or  from  rain,  spray,  eoal,  or 
coal  dust,  insnffieieney  of  stnmirtli  of  |m<'kajr«»s,  In- 
aeeuraey,  indistinctness  illeHribiiity,  or  ol)literatinn 
of  marks,  numliers,  l)rHnd8,  or  addn>8ses,  or  de- 
scriptions of  firocMls,  Injury  to  wrappers,  however 
caused,  or  from  coiTupiion,  frost,  decay,  stowaire, 
or  contact  with  or  smell  or  evaporation  from  other 
froods,  or  from  loss  or  dama«re  caused  l>y  heavy 
weather  or  pitchinfr  or  rollintr  of  the  v<*ss('l,  or 
from  inherent  deterioration,  risk  of  litf-ht«*rHjr«*  to 
or  from  the  vessel,  traii&Hliipment,  J<*ttiKon,  explo- 
sion, spcmtaneous  combustion,  fire  bt'forc  loading 
In  the  ship  or  after  unlondin}^.  heat.  lK)ih'rs,  steam, 
or  steam  machinery.  IneludinK  eons'Hniencesof  d«*- 
fects  therein  or  damages  thereto,  collision,  strand- 
intr,  straininir,  or  other  perils  of  the  seas,  rivets, 
steam  and  steam  navigation  or  land  transit  of 
whatsoever  nature  or  kind,  and  all  damage,  loss,  or 
injury  arisingr  from  the  jverils  or  matters  alwve 
mentioned,  and  whether  such  perils  or  matters 
arise  frrtm  nejflljrcnce,  default,  or  error  in  judfr- 
ment  of  the  pilot,  master,  mariners,  enKinet^rB. 
stevedores,  or  other  persons  in  the  service  of  the 
ship  owner.  Not  aceountable  for  weight,  contents, 
value,  length,  measure,  or  quantities  or  condition 
of  contents,  nor  for  money,  documents,  frold.  sil- 
ver, bulli(m.  specie,  precious  metals,  jewelry,  pre- 
cious stones,  or  other  highly- valued  froods,  or  lio- 
yoiid  the  amount  of  one  hun<lri'd  pounds  st<'rlinjr 
for  any  one  packag^e.  unless  bills  of  hiiiinv  are 
siirned  therefor  and  tne  value  therein  expn*WM*d 
and  f reljrht  paid  accordinjfly.  The  I^ational  Stfaia- 
sliip  Company  (Limited)  or  its  airents  or  any  of 
servants  are  not  to  be  liable  for  any  damage  toany 
Koods  which  is  eapal)le  of  l>elnflr  covered  by  insur- 
aner,  nor  for  any  claim,  notice  of  which  is  not 
grivon  iM'lore  th«  removal  of  the  jroods,  nor  for  any 
eiainiK  lor  loss,  (la(nia>r(\  or  detention  to  iroo<ls  uu- 
d«r  through  bill  of  ladinK'  where  th<;  loss  or  di'teu- 
tion  occurs  or  damage  is  done  whilst  the  pnoils  are 
not  acrually  in  the  possession  of  the  National 
Steamship  Company  (Limited)  or  shipped  on  lH>ard 
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04]  'carried  as  a  considerable  portion  of  ber 
cargo  goods  sbipped  by  the  InmaD  Cooipany, 
wbich  bad  givea  respondent  tbe  option  of 
discbarging  at  itspier,  No.  36. 
i>5]  *"5.  Tbe  Egypt  arrived  on  January  31, 
18^3,  and  was  entered  at  tbe  custom  house  at 
1.45  o*cIock  in  tbe  afternoon. 
50]  **'7.  For  a  month  or  more  respondent  had 
been  blocked  at  its  own  pier,  No.  89,  in  con- 
sequence of  heavy  cargoes,  delays  of  its  ves- 
sets  by  westerly  winds  and  ice  in  tbe  slips, 
and  bad  been  obliged  in  consequence  to  Jis- 
charge  two  of  its  vessels  at  outside  uncovered 
piers. 

"8.  Respondent's  manager  had  arranged  to 
send  the  Holland,  another  ship  of  respondent's 
line,  and  due  before  tlie  Egvpt,  to  its  own 
pier,  No.  39,  and  to  send  tbe  iBgypt  to  the  In- 
man  pier,  No.  86.  This  arrangoment  was 
carried  out — tbe  Holland  sent  to  No.  89,  and 
the  Egypt  to  No.  86,  there  being  no  room  for 
her  at  No.  39. 

"  9.  Steamers  of  regular  lines,  on  their 
Arrival  at  New  York,  if  their  docks  are 
blocked,  are  not  kept  in  the  stream  longer 
than  to  enable  them  to  get  berthe<l  elsewhere. 
If  kept  in  tbe  stream  tbe  consignees  make 
great  complaint.  It  was  more  costly  to  dock 
tbe  Egypt  at  No.  36,  but  this  was  done  to 
secure  to  the  consignees  a  more  prompt  dis- 
cbarge and  delivery  of  their  goods. 

*'10.  Tbatthe  Egypt  begun  at  about  4  80 
o'clock  in  tbe  evening  of  said  31st  of  January, 
1888,  to  discharge  her  cargo  upon  tbe  dock, 
and  tbe  thirty -six  cases  of  merchandise  belong- 
ing to  tbe  libelants  were  landed  and  discharged 
lb  ere  prior  to  the  fire. 
•57]  *"11.  Upon  tbe  entry  at  the  customhouse 


of  tbe  Egypt  there  was  granted  by  tbe  col- 
lector of  customs  a  general  order  to  unload  the 
steamer,  and  to  send  packages  to  the  public 
store.  An  application  was  also  immediately 
made  to  the  collector  to  allow  the  unpermitted 
cargo  to  remain  upon  the  wharf  for  forty-eight 
hours  from  the  time  of  tbe  granting  of  the 

?:eneral  order.    This  application  was  in  the 
ollowing  form : 
•*To  W.   H.   Roberteon,   Esq.,  Collector  of 

Customs. 

"  Request  is  hereby  made  to  allow  the  cargo 
of  tbe  steamer  Egypt.  Sumner,  from  Liver- 
pool, England,  unladen  but  not  permitted  to 
remain  upon  tbe  wharf  for  forty-eight  hours 
from  the  time  of  granting  general  order,  at  the 
sole  risk  of  tbe  owners  of  said  steamer,  who 
will  pay  to  the  consignee  or  owner  tbe  value 
of  such  cargo  respectively  as  may  be  stolen, 
burned  or  otherwise  lost,  and  who  will  also  pay 
all  duties  which  may  be  in  any  way  lost  by  so 
remaining. 

"P.  J.  W.  Hurst,  Owner, 
"Per  J.  C.  Ryor,  Attorney." 

"  Such  application  was  in  tbe  form  required 
by  the  collector,  without  which  permit  would 
not  be  granted,  and  the  entire  cargo  would  be 
sent  to  public  store.  A  permit  was  granted 
by  the  collector  upon  tbis  application.  A 
special  license  was  also  granted  to  unload  the 
steamship  after  sunset,  and  a  bond  in  $20,000 
was  given  for  such  license,  as  required  by  law. 

"  12.  The  general  order  above  stated,  the 
special  license,  the  applications  and  permits, 
and  tbe  agreements  and  engagements  therein 
contained  were  the  usual  and  customary  ones 
ordinarily  made  and  granted  in  such  cases, 
and  were  made  under  and  by  the  authority  in 


Stciimsbip  Company's  (Limited)  steamer,  nor  In 
any  ease  for  more  than  known  or  invoiced  value 
4>r  tlio  goods,  whichever  shall  be  least.  Goods  of 
un  iiitlttmmable,  explosive,  or  otherwise  dan- 
freroiis  chariK'ter,  sbipped  without  permission 
nnd  full  dlNclusure  of  their  nature  ana  contents, 
may  be  pcized  and  confiscated  or  destroyed  by  the 
ship  owner  at  any  time  t)eforo  delivery  without 
uny  e<)in|H>n8ation  to  the  shipper  or  consignee.  In 
case  any  part  of  tbe  within  goods  cannot  be  found 
for  delivery  during  the  vessi'l's  stay  at  the  port  of 
destination  they  are,  when  found,  to  bo  8(>nt  back 
by  tirfft  steamer  at  ship's  cx|)ense,  tbe  steamer  not 
to  l»e  held  liable  for  any  claim  for  delay  or  sea  risk. 

The  only  condition  upon  which  glass  will  be  car- 
ried is  that  the  ship  owner  shall  'not  l>e  held  liable 
for  any  breakage  which  may  occur  from  negU- 
geneo  or  any  other  cause  whatever. 

'I'hc  goods  to  be  taken  from  alongside  by  the  con- 
siirnce  iuimediately  the  vessel  is  ready  to  discharge 
or  otherwise  they  will  be  landed  l)y  the  master  and 
dti)o<ited  at  tbe  expense  of  the  consignee  and  at 
his  risK  of  fire,  loss,  or  injury  in  the  warehouse  pro- 
vided for  that  purpose  or  in  the  public  store,  as  the 
collector  of  ihe  uort  of  New  York  shall  direct,  and 
when  deposited  in  the  warehouse  or  store  to  be  sub- 
ject to  storage,  the  collector  of  the  port  t>eing  here- 
i>}'  authorized  to  grant  a  general  order  for  discharge 
immediately  after  entry  of  the  ship. 

Th(;  United  States  Treasury  having  given  permis- 
sion for  goods  to  remain  forty-eight  hours  on 
n  luirf  at  New  York,  any  goods  so  left  by  consignee 
will  iH"  at  his  or  their  risk  of  fire,  loss,  or  injury. 

Ill  the  event  of  the  said  steamer  being  prevented 
from  any  cause  from  commencing  or  pursuing  this 
voyage  or  putting  back  to  Liverpool  or  into  any 
port,  or  otherwise  being  prevented  from  any 
cause  from  proceeding  in  the  ordinary  course  of 
her  voyage,  to  have  liberty  to  tnuissliip  the  goods 
by  any  other  steamer  to  call  at  any  port  or  ports. 

All  fines,  expenses,  loss«>s,  or  damage  which  the 
•hip  or  cargo  may  incur  or  suffer  on  account  of  in- 
correct or  insufficient  marking  of  the  packages  or 
description  of  their  contents  shall  be  paid  by  the 
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shippers  or  consignee,  as  may  be  required,  and  the 
ship  owner  shall  have  a  lieu  upon  tlie  goods  for  tbe 
payment  hereof. 

In  the  case  of  all  goods  at  through  rates  to  the 
interior  of  the  Uuitc>d  States  or  Canada  the  shipper 
or  consignee  engages  to  supply  the  agent  of  the 
steamer  at  New  York  (F.  W.  J.  Hurst)  with  the 
necc>8sary  papers  for  passing  the  goods  through  the 
custom  house  by  the  time  of  steain<'r's  arrival  or  to 
pay  all  extra  expense  incurred  in  default  thereof. 

Should  any  existing  or  future  onler  or  restriction 
of  the  English  emigration  coininissioners  or  of  the 
Knglish  lK>ard  of  trade  authorities  prevent  the 
above  goods  from  being  c<mveyefl  in  any  passenger 
vessel  the  National  Steamship  Company  (Limited) 
or  any  of  its  servants  or  agents  are  tp  Ih»  free  of 
any  liability  for  nonfulfillment  of  their  portion  of 
this  contract.  In  a-ceptiiig  this  bill  of  lading  the 
shipper  or  other  agent  of  the  owner  of  the  prop- 
erty carried  expi-essly  accepts  and  agrees  to  all  its 
stipulations,  exceptions,  and  oondiUons  (whether 
written  or  printed)  in  the  like  good  order  and  well 
conditioned,  from  the  ship's  tackle  (where  the  ships 
res|>on8lbility  shall  cease)  at  the  aforesaid  port  of 
New  York,  unto  Messrs.  Arnold.  Constable  &  Co. 
or  to  his  or  their  assigns.  Freight  and  primage  for 
the  said  goods  to  be  paid  at  New  York  as  pi*r  mar- 
gin. General  average,  if  any.  payable  according  to 
New  York  and  Antwerp  rules.  Fnight  if  payable 
in  Liverpool,  to  be  paid  on  delivery  of  the  bills  of 
lading  in  cash,  witnout  deduction,  vessels  lost  or 
not  lost.  Freight,  if  payable  abroad,  to  be  paid  in 
currencj'  or  gold  (at  the  current  rate  of  exchange 
for  banker's  sight  bills  on  the  day  of  the  steamer's 
arrival)  at  consignee's  option  and  l)efore  delivery 
of  any  portion  of  the  goods  specified. 

In  witness  whereof  the  master  or  agent  of  the 
said  ship  hath  affirmed  to  two  bills  of  lading,  exclu- 
sive of  the  master's  copy,  all  of  this  u>nor  and  date, 
one  of  which  bills  t>cing  accomplished,  the  other  to 
stand  void.  A.  Titherington. 

Dated  in  Liverpool,  18  January.  1883. 

(In  the  margin  of  the  bill  of  lading  appear  the 
numbers  of  the  various  packages  of  merchandiw>.> 
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the  bill  of  ladiDg  conferred  upon  the  respond* 
em  and  upon  the  collector  of  the  port,  and  in 
accordance  with  the  provisions  of  law  and  the 
regulations  of  the  treasury  department  in  that 
behalf. 

*'  14.  Under  these  several  orders  and  per- 
mitJ).  a  portion  of  the  cargo  of  the  Egypt,  in- 
cluding libelants'  merchandise,  was  discharged 
and  landed  upon  the  Icmau  dock,  where  the 
same  was  deslrnyed  by  fire  alxxit  2  o'clock  the 
next  morning.  That  said  cargo,  including  said 
68]  merchandise  belonging  to'^libelants,  wtis 
at  tbe  time  of  its  destruction  aforesaid,  in  the 
possession  of  the  respondent,  and  had  never 
been  taken  into  the  posseHsion  of  the  collector 
of  the  said  port  of  New  York.  That  said  Ore 
broke  out  without  any  imputed  negligence, 
and  that  by  it  the  steamer  was  also  somewhat 
burned. 

"15.  That  between  the  arrival  of  the  steamer 
and  the  dcKiruction  of  the  merchandise  there 
wa9  not  sufficient  time  in  which  to  enter  libel- 
ants' goods  at  the  customhouse,  pay  the  du- 
ties thereon,  and  obtain  the  requisite  permits 
for  tho  removal  of  the  same.  That,  in  fact, 
no  duties  were  paid  upon  libelants'  goods,  and 
no  permits  obtained  prior  to  the  destruction  of 
the  goods  by  fire;  that  said  goods  were  at  the 
time" of  their  destruction  'unpermitted'  goods. 

"16.  That  upon  obtaining  the  permits  re- 
ferred to,  the  respondents  custom  house 
broker  caused  a  notice  of  the  time  and  place 
of  discharge  to  be  posted  on  the  bulletin  board 
of  the  custom  house.  It  is  usual  t^  so  post 
such  notices.  It  is  not  usual  to  publish  them 
iu  the  newspapers. 

**  17.  No  notice  was  ever  sent  to  or  received 
by  tho  libelants,  nor  did  they  have  any  actual 
knowledge  of  the  readiness  to  discharge,  or  of 
the  time  or  place  of  discharge  of  the  Egypt 
upon  her  arrival. 

**18.  Libelants  never  knew  that  the  mer- 
chandise had  been  landed  and  deposited  ui)on 
the  In  man  dock,  and  never  had  an  opportunity 
of  removing  such  merchandise." 

The  other  facts,  so  far  as  they  are  material, 
are  stated  in  the  opinion  of  the  court. 

Upon  such  facts  the  circuit  court  found,  as 
con(*lusions  of  law,  that  the  respondent  had 
the  right  to  dock  and  discharge  the  Egypt  at 
the  Inman  pier;  that  it  was  exempt  from  lia- 
bility for  the  goods  destroyed  by  fire  on  such 
pier;  and  that  there  was,  by  reason  of  the  ap 
plication  to  the  collector  to  allow  the  unper 
milled  cargo  to  remain  on  the  wharf,  no  valid 
agreement  or  binding  obligation  to  pay  the 
libelants  the  value  of  the  goods  burned. 

Measrs.  Joseph  H.  Choate»  Trcadwdl 
Clerdand  and  William  F.  Rowe^  for  appel- 
lants, on  both  arguments: 

Any  departure  from  the  usual  course,  with- 
out legal  necessity,  renders  the  ship  owner  lia- 
ble as  an  insurer,  and  nullities  the  stipulations 
iu  the  bill  of  lading.  And  in  this  insiunce  the 
effect  of  the  admitted  departure  from  tbe  usual 
course,  by  going  to  a  strange  dock  and  omit- 
ting to  give  the  usual  and  necessary  notice  of 
the  time  and  place  of  discharge,  was  analogous 
to  (he  effect  of  a  technical  deviation. 

UoHtttier  V.Park,  137  U.  S.  80(34:568):  Imoc- 
mn  V.  Ne^D  York  Cent.  <fc  H.  R.  R,  Co.  94  N. 
Y.  278,  48  Am.  Rep.  142;  Maryland  Int.  Co, 
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V.  LeRay,  11  U.  8.  7  Cranch,  26(3:257);  Story, 
Bailm.  %  509;  Angell.  Carriers,  §  175;  1  Per- 
sons. Ship.  &  Adm.  172  note;  HutchinsoD. 
Carriers  (2d  ed.)  §  190;  Carver.  Carriers  (2d 
ed.)§289. 

The  usual  wharf,  and  the  wharf  pointed  out 
by  the  course  of  tnule  between  the  parties,  ii 
the  only  proper  place  of  discharge  under  tbe 
bill  of  lading.  The  failure  to  land  there  in 
this  instance  constitutes,  in  the  absence  of  no- 
tice, a  deviation  and  departure  from  the  usual 
course,  which  renders  the  respondent  absolute- 
ly liable  for  all  loss. 

Story,  Bailm.  §  545;  Anffcll,  Carriers.  §  810; 
Mordecdi  v.  Lindsay  C*The  Eddy")  72  U.  S. 
5  Wall.  4Sl  (18:  486):  Sftlmon  Falls  Mfg. 
Co.  V.  Th^  Tangier.  1  Cliff.  396:  Richmond  v. 
Union  S.  B.  C>.  87  N.  Y.  240:  Oi^j^jn  v.  Cul- 
ver, 17  Wend.  305.  31  Am.  Dec.  297. 

No  usage  has  been  established  sanctioning 
this  unusual  discharge  without  notice  to  con- 
signees. 

UoHtetter  v.  Park,  137  U.  S.  30,  40 
(84:  568,  572);  Dans  v.  Garrett,   6  Slug.  716. 

It  was  negligence  on  the  part  of  the  respond- 
ent to  land  thcgoo:ls  upon  the  Inman  dock~ 
an  unusual  place— late  iu  the  afteruoon  and 
during  the  night,  without  notice  to  the  con- 
signees. 

RicJiarJion  v.  Ooddard,  64  U.  S.  23  How. 
28(16:412);  The  8antee,lB\'d\.M.  186. 

The  provisions  of  the  bill  of  lading,  designed 
to  exempt  the  carrier  from  liability,  in  certain 
cases  of  loss  caused  by  fire,  have  no  application 
to  the  present  case., 

Mordecai  v.  Lindsay  C'The  Eddy")  72  U.  S. 
5  Wall.  481  (18:  486):  The  Santee,  2  Ben.  519. 

There  is  no  express  provision  of  the  con- 
tract relieving  the  carrier  from  the  obligation 
to  give  notice,  and  every  just  implication  re- 
quires him  to  crive  it. 

Gleadelt  v.  Thomson,  56  N.  Y.  194;  Park  v. 
Preston,  108  N.  Y.  4:U;  The  E.  H.  Fittler,  1 
Low.  Dec.  114;  The  Kate,  12  Fed.  Rep.  8S3; 
The  I'yhce,  1  Woods.  361;  Ttylor  v.  Lircr/v^ol 
d  G.  W.  SS.Co.  L.  R.  9  Q.  B.  549,  550;  T/u 
Hoskenna  Bai/,  40  Fed.  Rep.  91;  McKinufyv. 
«/^mj^«,90N.'Y.  267:  Tarheli  v.  Royal  Euch. 
Shipping  Co.  110  N.  Y.  170. 

If  these  clauses  of  this  bill  of  lading  bi 
deemed  to  authorize  a  discharge  without  n  »- 
tice,  and  to  relieve  the  ship  owner  from  all 
liability  thereafter,  they  are  unjust  and  unrea- 
sonable, and,  therefore,  absolutely  void. 

Peek  V.  North  Staffordshire  R.  Co.  10  H.  L. 
Cas.  473;  Michigan  Cent.  R.  Co.  ▼.  Mineral 
Springs  Mfg.  Co.  83  U.  S.  16  Wall.  818  (-21:2971; 
Xeiti  York  Cent,  R.  Co.  v.  Lockirood,  84  U.  8. 
17  Wall.  357  (21:627);  Liverpool  db  G.  \9. 
Steam  Co.  v.Phenir  fns.  Co.{**The  Montana*') 
129  U.  S.  397  (32:  788). 

Tlie  clause  exempting  the  carrier  from  all 
liability  for  loss  ''capable  of  being  covered  by 
insurance"  is  unreasonable  and  void. 

llartY.  Pennsylvania  R  Co.  112  U.  a  331 
(28:  717);  Inman  v.  South  Carolina  R,  Co.  129 
U.  S.  128  (32:  612);  The  Hadji,  22Blatchf.  285. 

Mr.  John  Chetwood,  for  appellee,on  fir4 
argument: 

The  discharge  at  pier  No.  86  was  good  and 
lawful.     Notice  was  not  necessary. 

This  fire  in  question,  and  the  damages  caused 
by  it,  are  not  within  the  terms  of  the  applicft- 
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tions  to  the  collector  for  forty-eight  hours' de- 
lay ID  sending  goods  to  public  store. 

The  alleged  contract,  in  the  application  by 
the  airent  of  the  steamship  for  a  delay  of  forty- 
eight  hours  by  the  collector  before  sending  to 
public  store  cargo  which  had  l>een  discharged 
on  the  dock,  to  pay  for  such  goods  as  should 
be  burned,  is  not  a  maritime  contract,  and  this 
court  has  no  Jurisdiclion  of  any  action  based 
upon  it. 

Vie  I(Wo  Kimball,  8  Ben.  297. 

The  Kgypt  is  not  liable  on  this  alleged  con- 
tract in  rem,  whatever  view  be  taken  of  it. 

The  Monte  A.  12  Fed.  Rep.  8^2;  Vandcr- 
ftfttfrv.  Mills,  60  U.  S.  19  How.  91  (15:  557); 
7:^<r  Pnnee  Leopold,  9  Fed.  Rep.  833;  The 
Thnmci,  10  Fed.  Rep.  848. 

The  libelants  cannot  brin^  actions  upon  the 
nlUircd  contract  contained  in  the  appjicatiou 
for  the  fortv  eight  hours  delay. 

McPhrwn  v.  Cox,  8tt  N.  Y.  472. 

The  clause  in  the  bill  of  lading  **Fire,  before 
loading,  in  the  ship,  or  after  unloading,'*  and 
the  clause  "Goods  so  left  by  the  consignee  will 
be  at  his  .  .  .  .  risk  of  fire  .  .  .  ."  fully 
exempt  respondent  from  liability. 

iloiton.  Shippiug  (ed.  1824),  895;  Uarman  v. 
Clnrh',  4  Camp b.  160;  Uarman  y.  Mant,  4. 
Campb.  161;  Cope  v.  CordotaA  Uawle,  203; 
Unfierchrv.  The  Uind'H>,\  Fed.  Rep.  629;  Mc- 
Ninuey  v.  ,1e\Jtett,  90  N.  Y.  267;  The  Tyhee,  1 
Woods  858;  Vctrocochino  v.  BoiX,  L.  R.  9 
C.  P.  315.  360. 

The  application  to  the  collector  constitutes 
no  contract  at  all.  The  collector  could  not 
bring  an  action  on  it, 

Addison,  Cont.  9. 

Mr.  James  C.  Carter,  for  appellee,  on 
ronrgumenU 

50]  *Mt.  JmHee  Brown  delivered  the  opin- 
ion of  the  court 

The  case  involves  the  liability  of  a  steam- 
ship company  for  the  loss  by  fire  of  a  con- 
.sii;iinient  of  goods  unloaded  vJithoul  pergonal 
notice  to  the  consignee  upon  the  wharf  of  the 
company  other  than  the  one  owning  the  vts- 
sel. 

Hy  the  Limited  Liability  Act,  Rev.  Stat. 
g  4282.  no  ship  owner  is  liable  to  answer  for 
the  loss  of  any  merchandise  shipped  upon  his 
vfssi'l  hy  re.'ison  of  any  fire  "happening  to  or 
on  l)oard  the  vessel,  unless  such  fire  is  caused 
by  the  design  or  neglect  of  such  owner,"  and 
in  the  case  of  Nnliotinl  Steim  Aav.  Co.  v.  Dyer 
(•*  The  Scotland'')  105  U.  S.  25  [20:  1001],  the 
exemptions  and  limitations  of  this  act  were 
held  to  apply  to  foreign  as  well  as  domestic 
vessels.  A  similar  exemption  from  fire  hap- 
pening without  the  "fault  or  privity"  of  the 
t»wner  Is  contained  in  the  British  Merchants' 
Shipping  Act  of  1854,  section  503.  The  bill 
of  iuding  !n  this  case  also  contains  an  exemp- 
tion of  liability  from  loss  caused  by  fire  **  be- 
fore loading  in  the  ship  or  after  unloading." 
There  is  no  comma  after  the  word  "loading" 
or  "ship,"  but  obviously  It  should  be  read  as 
If  there  were.  In  view  of  the  fact  that,  under 
no  aspect  of  the  case,  would  the  owner  of  the 
vessel  be  liable  for  the  consequences  of  any 
fire  occurring  on  board  of  such  vessel  without 
ills  fault,  and  that  an  attempt  is  made  in  this 
case  to  impose  the  liability,  not  of  a  ware- 
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houseman,  but  of  a  common  carrier  and  in- 
surer against  fire,  after  the  contract  of  ca^ 
riage  htul  been  fully  performed,  it  would  seem 
that  such  liability  ought  not  to  be  raised  out 
of  the  contract  In  this  case  except  upon  clear 
evidence,  and  for  the  most  cogent  reasons. 
The  liability  of  the  company  f(>r  the  goods 
while  upon  the  wharf  is  a  mere  incident  to  its 
liability  for  them  while  upon  the  ship,  and  if 
the  liability  is  more  extensive  under  the  inci- 
dental contract  of  storage  than  it  was  under 
the  principal  contract  of  carriage,  it  is  an  ex- 
ception to  the  general  rule  thsii  the  incidental 
liability  of  a  contracting  party  is  not  broader 
than  his  liability  uuder  the  principal  contract. 
*Two  facts  are  mainly  relied  upon  in  [OO 
this  case  for  holding  the  respoudeul  company 
to  the  liabilities  of  an  insurer: 

1.  That  the  Egypt  did  not  unload  at  her 
usual  wharf  but  at  what  is  known  as  the 
Innian  pier,  and  that  no  actual  notice  was 
given  to  the  libelants  of  such  unloading. 

2.  In  the  application  to  the  collector  to  allow 
the  unpermitted  cargo  of  the  steamer  to  re- 
main  upon  the  wharf  for  forty  eight  hours 
there  was  a  stipulation  that  it  should  be  "at 
the  sole  ri^k  of  owners  of  said  steamer." 

We  shall  proceed  to  dispose  of  these  ques- 
tions in  their  onler. 

1.  As  bearing  upon  the  liability  of  the  ves- 
sel after  the  cargo  is  unladen  the  following 
exemptions  in  the  bill  of  lading  are  pertineut 
and  necessarj'  to  be  considered: 

(1)  "Fire  before  loading  iu  the  ship,  or  after 
unloading. 

(2)  "  The  National  Steamship  Company 
(Limited)  or  its  agents  or  any  of  its  servant's 
are  not  to  be  liable  for  any  damage  to  any 
goods  which  is  capable  of  being  covered  by 
insurance. 

(3)  "The  goods  to  be  taken  from  alongside 
by  the  consignee  immediately  the  vess*-!  is 
ready  to  discharge,  or  otherwise  they  will  be 
landed  by  the  master  and  deposited  at  the 
expense  of  the  consignee  and  at  his  risk  of  tire, 
loss,  or  injury,  in  the  warehouse  pnwided  for 
that  purpose,  or  In  the  public  store,  as  the 
collector  of  the  port  of  New  York  shdl  direct, 
and  when  deposited  In  the  warehouse  or  store 
to  be  subject  to  storage,  the  collector  of  Uie 
port  being  hereby  authorized  to  grant  a  gen- 
eral order  for  discharge  immediately  aifter 
entry  of  the  ship." 

It  is  admitted  that,  under  what  may  be 
termed  the  common  law  of  the  sea.  a  delivery 
of  the  cargo  to  discharge  the  carrier  from  his 
liability  must  be  made  upon  the  usual  whnrf 
of  the  vessel  and  actual  notice  be  given  to  the 
consignee,  if  he  be  known.  This  was  the 
ruling  of  this  court  in  the  case  of  Rirhiirdn'ni 
V.  Goddard,  04  U.  S.  23  How.  28.  39  [Hi:  412, 
41«1,  and  Mordecai  v.  Lindsay  {"The  Eddy"), 
72  U.  S.  5  AVall.  481  [18:486].  and  is  in  con- 
formity with  the  greai  weight  of  English  and 
American  authority.  Hyde  v.  Trent,  cfe  M. 
yav.  Co.  5  T.  R.  389;  Qib^n  y.  Culver,  17 
Weud.  305,  81  Am.  Dec.  207;  1  Parsons,  Ship- 
ping. 222. 

•This  rule,  however,  originated  prior  to  [i\  1 
the  era  of  steam  navigation,  when  a  voyage  trom 
Liverpool  to  New  York  rarely  consumed  less 
than  three  weeks;  when  the  time  of  the  arrival 
of  the  vessel  could  not  be  forecast  wth  any 
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accuracy;  when  crews  were  discharged  imme- 
diately upon  her  arriyal;  and  the  vessel  was 
usually  detained  several  weeks  in  the  slow  and 
laborious  process  of  unloading,  taking  on 
cargo,  and  refitting  before  setting  out  upon 
another  voyage.  Such  methods  of  delivery 
were  found  wholly  inadequate  to  the  necessi- 
ties of  modern  commerce,  and  particularly  to 
the  comparatively  short  voyages  of  the  large 
transatlantic  passenger  steamers,  which  are 
kept  permanently  equipped  with  large  and 
expensive  crews,  at  a  cost  of  several  hundred 
dollars  per  day,  and  in  order  to  be  profitably 
employed  must  be  kept  in  almost  constant  mo- 
tion. In  such  cases  the  consignees  of  the 
cargo  may  be  numbered  by  the  hundreds,  and 
a  re<]uireinent  that  each  consignee  shall  have  a 
per&onal  notice  of  the  unloading  of  the  cargo, 
in  order  to  relieve  the  carrier  from  respoiiRi- 
bility  would  necessitate  delays  which  might 
consume  the  entire  profits  of  the  voyage.  It 
is  of  the  utmost  importance  that  the  discharge 
of  the  cargo  shall  begin  as  soon  as  possible 
after  the  vessel  arrives  at  her  wharf,  and  if 
the  consignee  may  sometimes  be  spurred  to 
greater  diligence,  or  put  to  some  inconvenience 
m  removing  his  consignments,  he  receives  a 
compensation  in  the  lower  rate  of  freight  the 
vessel  is  thereby  enabled  to  charge. 

To  obviate  the  difHculties  attendant  upon 
the  ancient  method  of  discharging,  the  regular 
steamship  lines  are  in  the  habit  of  providing 
themselves  with  wharves  having  covered  ware- 
houses, into  which  the  cargo  is  discharged, 
and  of  inserting  in  their  bills  of  lading  stipu- 
lations similar  to  those  found  in  this  case,  viz, 
that  the  responsibility  of  the  vessel  shall  cease 
after  the  goods  are  discharged,  and  thus  of 
extending  their  statutory  exemption  from  fire 
to  such  as  may  occur  before  loading  or  after 
unloading.  In  view  of  the  fact  that  the  piers 
of  the  regular  steamship  lines  are  well  known 
to  every  importer,  and  the  day  of  arrival  of 
each  steamer  may  be  predicted  almost  to  a 
certainly,  we  perceive  nothing  unreasonable 
in  this  stipulation.  *An  importer,  hav-  [02 
ing  reason  to  anticipate  the  arrival  of  goods  by  j 
a  certain  steamer,  by  putting  himself  in  com- 
munication with  the  office  of  the  company, 
may  usually  secure  a  notice  of  several  hours 
of  the  actual  arrival  of  the  vessel  at  her  wharf. 
It  seems,  too,  by  the  sixteenth  finding  in  this 
case  that,  in  lieu  of  a  personal  notice  to  each 
consignee  or  of  publication  through  the  papers, 
a  custom  has  grown  up  in  the  port  of  New 
York  of  posting  on  a  bulletin  board  in  the 
custom  house  a  notice  of  the  time  and  place  of 
discharge.  Taking  all  these  farts  into  con- 
sideration, we  see  no  impropriety  in  the  com- 
pany limiting  itself  to  the  liability  of  a  ware- 
houseman with  respect  to  the  goods  so  dis- 
charged into  his  own  warehouse.  Indeed  as 
applied  to  the  usual  wharf  of  the  steamer,  we 
do  not  understand  it  to  be  seriously  questioned 
in  this  case.  In  fact,  an  argument  appears  to 
have  been  made  in  the  district  court  to  the 
effect  that  the  Limited  Liability  Act  applied  to 
the  fire  to  exonorate  the  company,  but  the 
court  held,  and  doubtless  properly,  that  a  fire 
originating  upon  the  dock  could  not  be  said  to 
have  "happened  to  the  ship "  within  the 
meaning  of  section  4282.  even  though  the  fire 
extendi  to  and  did  some  damage  to  the  vessel. 
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Moretcoad  v.  PoUok,  1  El.  &  Bl.  743.  No  good 
reason,  however,  is  perceived  why,  if  a  wise 
policy  requires  the  exemption  of  the  carrier 
irom  a  fire  occurring  without  his  fault,  such 
exemption  should  not  extend  to  any  such  tire 
while  the  goods  are  in  his  possession  and  under 
his  control,  or  at  any  time  before  actual  deliv. 
ery  to  the  consignee.  But.  however  this  m:iy 
be.  there  can  be  no  question  of  the  power  of 
the  carrier  to  extend  his  statutory  exemption 
from  fire  to  such  as  occur  after  the  discharge 
of  the  cargo,  by  special  stipulation  to  that  ef- 
fect in  the  bill  of  lading.  Thus  in  York  Mfij. 
Co,  V.  lilimU  Cent.  R,  Co.  70  U.  8.  8  Wail. 
107  [18:  170].  it  was  held  that  the  common 
law  liability  of  a  carrier  might  be  limited  by 
special  contract  with  the  owner,  and  that  the 
exemption  in  a  bill  of  lading  from  losses  by 
fire  wassutlicient  to  protect  the  carrier,  if  the 
fire  were  not  occasioned  by  any  want  of  due 
care  on  his  part  See  also  iV>w  Jersey  StfDf^ 
Nav.  Co,  V.  MerehanU  Bank  of  Boston,  47  U. 
8.  6  How.  844.  382  [12:  485.  482];  Michigan 
Cent,  R.  Co.  v.  Mineral  Springn  Mfg.  Co.  i«  U. 
8.  16  Wall.  318  [21:297];  Phoenix  Inn.  Co.  v. 
Erie  d  W.  Tramp.  Co.  117  U.  8.  812  [29:  873]. 
•Indeed, a  general  exemption  from  the  con  [0;l 
sequences  of  fire  has  been  held  to  extend  not 
only  to  fires  happening  on  board  the  vessel, 
but' to  fires  occurring  to  the  goods  while  on  the 
wharf  awaiting  transportation.  Scott  v.  BttUi- 
more  C.  d  R.  8.  B.  Co.   19  Fed.  Rep.  56. 

No  rule  is  better  settled  than  that  the  deliv- 
ery must  be  according  to  the  custom  and 
usage  of  the  port,  and  such  delivery  will  dis- 
charire  the  ca'rier  of  his  responsibility.  Thus 
in  Duron  v.  Dunham,  14  111.  324,  it  was  .*«ai»l 
that  "il  was  competent  for  the  defendant,"  thu 
carrier,  *'to  set  up  a  custom  or  usage  in  the 
port  of  Chicago.tiiat  goods  should  \\e  delivered 
at  the  wharf  selected  by  the  master  of  the 
vessel,  and  that  consignees  should  receive  their 
goods  there,  with  the  averment  of  knowle<lge 
of  such  a  custom  in  the  plainti£F,  and  that  this 
contract  was  made  in  accordance  with  it."  S  > 
al«o  in  Oatliffe  v.  Bourne,  4  Binp.  N.  C.  314, 
Chief  Justice  Tin<lall  said:  "VVe  know  of  no 
general  rule  of  law  which  governs  the  delivery 
of  a  bill  of  goods  under  a  bill  of  lading,  where 
such  delivery  is  not  expressly  according  to  liie 
terms  of  the  bill  of  lading,  except  thai  it  must 
be  a  delivery  according  to  the  practice  and 
custom  usually  observed  in  the  port  or  place 
of  delivery."  See  also  Farmers  db  M.  Bmk  v. 
(fihamplain  Trans/p.  Co.  23  Vt.  18n.  56  Am. 
Dec.  68;  Salmon  FalU  Mfg,  Co.  v.  TJie  Tmug- 
ier,  I  Cliff.  396;  Richmond  v.  Union  S.  B.  Ok 
87  N.  Y.  240;  Gih-^on  v.  Culver,  17  Wend.  aai. 
31  Am.  Dec.  207;  The  Boston,  1  Low.  Dec.  464. 
In  The  Sultana  v.  Chapman,  5  Wis.  454,  there 
was  a  delivery  at  a  place  where  the  court 
held  the  boat  had  no  right  to  leave  the  goo<ls. 
and  they  were  there  destroyed.  Under  such 
circumstances,  notwithstanding  the  exeeptinn 
in  the  bill  of  lading,  the  carrier  was  held  not 
to  be  exempted  from  liability  fur  the  loss. 
**  He  had  no  right,"  said  the  court,  •*  to  place 
these  goods  where  he  did;  and  having  di>ne  so, 
and  a  loss  having  endued,  he  must  be  held 
responsible  for  it,  as  l)eing  occasioned  by  his 
own  negligence  or  misonmluct." 

While  there  is  no  express  provision  in  the 
bill  of  landing  in  this  case  dispensing  witk 
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not  ire  to  llie  conM^nee,  the  provision  that  the 
goods  shall  be  luken  from  alongside  by  tbecon- 
5>ieni'e  immediately  Uie  vessel  is  ready  to  dis- 
64]  cbar£e  is  inconsistent  *with  the  idea  of 
perbonul  notice,  since  such  a  notice  would  ne- 
cessitate a  delay  of  one  or  two  days  in  the  dis* 
chargeof  the  cargo,  while  the  notices  were  being 
given.  If  the  goods  were  not  taken  by  the 
consignee  the  carrier  was  authorized  to  deposit 
them  at  the  risk  of  the  consignee  *Mn  the 
whrehouse  provided  for  the  purpose,"  mean- 
ing, of  course,  the  warehouse  upon  the  pier. 
His  obligation  to  give  notice,  if  any  such 
existed,  must  under  the  teims  of  the  bill  of 
lading,  allowing  an  immediate  disciiarge  of 
the  cargo,  be  cotemporaneous  with  such 
discharge,  and  too  late  to  be  of  any  avail 
to  the  consignee.  Such  notice  appears  to 
have  been  given  in  this  case,  as  the  libel 
ants'  broker  in  his  testimony,  to  which  we 
have  been  referred,  says:  "The  invoice  and 
bills  of  lading  were  sent  down  to  me  on  the 
31st  of  January,  and  the  entries  made  out, 
and  lodged  in  the  custom  house 
at  twenty-five  minutes  past  two."  In  Qleadtll 
V.  Thomson,  56  N.  Y.  194,  it  was  said  of  a 
similar  stipulation  in  a  bill  of  lading,  that  the 
goods  should  be  taken  from  alongside  by  the 
consignee,  immediately  the  vessel  is  rea^dy  to 
discharge:  '*  The  landing  of  the  goods  upon 
the  pier  of  the  plaintiff,  under  the  circum- 
stances of  this  case,  did  not,  we  think,  change 
his  relation  to  the  goods,  and  divest  him  of  his 
custody  of  them  as  a  carrier.  The  privilege 
to  make  this  disposition  of  them  was  secured 
to  him  by  the  bill  of  lading,  unless  the  con- 
signee was  ready  to  take  the  goods  from  the 
ship  whenever  it  was  ready  to  discharge.  It 
was  not  incumbent  upon  the  plaintiff  to  give 
notice  of  a  readiness  to  discharge  the  goods  as 
a  condition  of  his  exercising  the  privdege  of 
depositing  them  upon  the  pier.  They,  how- 
ever, remained  after  such  deposit  in  his  custody 
as  carrier,  subject  to  the  modified  resjionsibil- 
ity,  created  by  the  contract,  until  after  notice 
had  been  given  to  the  consignees  of  their 
arrival,  and  a  reasonable  time  had  elapsed  for 
their  removal.  Meanwhile  the  defendants  as- 
sumed the  risk  of  '  fire,  loss  or  injury '  to  the 
gootls,  according  to  the  contract,  but  the 
language  used  did  not  exempt  the  plaintiff 
from  liability  for  an  injury  resulting  from  his 
own  negligence." 

The  cases  relied  upon  by  the  libelants  do  not 
support  their  contention.  In  the  case  of  Tlie 
05J  Santce,  7  Blatclif.  186.  ♦a  bill  of  lading 
covering  a  shipment  of  cotton,  contained  a 
clause  that  the  cotton  should  be  at  the  risk  of 
the  consignee  as  soon  as  delivered  from  the 
tackles  of  the  ves.<;el  at  the  port  of  destination. 
It  appeared  that  the  consignee  had  proper  no 
tice  of  the  arrival  of  the  vessel,  and  of  her  dis- 
charge, and  an  opportunity  by  reasonable  dil- 
igence to  identify  his  cotton  and  receive  it. 
The  cotton  was  placed  safely  on  the  wharf, 
when  discharged,  and  a  portion  of  it,  belong- 
ing to  the  libelants,  was  removed  by  some 
other  person,  but  was  not  actually  delivered 
by  the  agents  of  the  vessel  to  such  other  party. 
It  was  held  that  the  vessel  was  not  liable  for 
the  less.  It  is  true  that,  in  delivering  the 
opinion,  it  was  said  the  carrier  was  still  bound 
to  give  suitable  iuformation  to  the  consignees, 
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to  enable  them  to  at«end  and  receive  tbo 
goods,  and  themselves  assume  and  exerc-iso 
that  care  and  responsibility  of  which  the  car- 
rier was  to  be  relieved.  But  notice  in  this 
case  was  admitted  to  have  been  given,  and  the 
only  question  was  whether  under  the  bill  of 
lading  the  carrier  was  liable  after  the  cotton 
was  discharged,  and  it  was  held  that  he  waa 
not.  Nor  was  he  "bound  to  watch  the  prop- 
erty after  it  passed  beyond  the  vessel's  tackles, 
to  see  that  it  was  kept  safe  or  protected  frr>m 
removal  through  mistake  or  design,  by  third 
persons." 

In  Collins  v.  Burnn,  63  N.  Y.  1.  the  bill  of 
lading  contained  a  stipulation  much  like  the 
one  under  consideration,  and  it  was  held  that 
the  clause  providing  for  immediate  di.<;cliurge 
in  the  warehouse  at  the  risk  of  the  consignee 
of  fire,  loss,  or  injury,  did  not  exonerate  the 
carrier  for  delivering  goods  to  the  wrong 
parly,  or  to  a  drayman  who  was  not  author- 
ized to  receive  them.  The  court  of  appeals, 
however,  held  expressely  that  the  liability  of 
defendants  was  that  of  warehou<;cmen,  and, 
therefore,  that  they  were  responsible  only  for 
negligence. 

So  in  Ttirhdl  v.  Rojial  Exch.  Shipping  Co, 
110  N.  Y.  170.  the  goo<l8  were  discharged  from 
the  ship  and  deposited  on  a  proper  wharf,  and 
after  the  consignees  had  had  three  full  days  to 
remove  them,  it  was  discovered  that  a  part  had 
been  removed  from  the  wharf  by  some  one 
without  the  authority  of  the  consignees.  It  was 
held  that,  as  the  loss  occurred  after  the  lapse 
of  a  reasonable  time  for  removal  *of  the  [CO 
goods  by  the  consignees,  after  notice  of  arrival, 
defendant  was  not  liable  as  a  common  carrier, 
but  that  the  defendant  was  mgligent  in  omit- 
ting to  take  ordinary  care  of  the  goods,  and 
allowing  tliem  to  be  removed  without  taking 
receipts.  It  was  expressly  held,  however,  that 
the  liability  of  defendant  as  carrier  terminated 
with  the  delivery  of  the  goods  upon  the  wharf, 
and  that  its  liability  arose  from  its  negligence 
in  delivering  them  to  the  wrong  person. 

It  is  claimed,  however,  that  the  berthing  of 
this  ship  at  a  pier  other  than  her  own  was  in 
legal  effect  a  deviation,  which  rendered  the 
company  an  insurer  of  the  cargo  discharged 
at  such  pier  without  notice,  until  its  actunl  de- 
livery to  the  consignee.  In  the  law  maritimo 
a  deviation  is  defined  as  a  "voluntary  de- 
parture without  necessity,  or  any  reasonable 
cause,  from  the  regular  and  usual  course  of 
the  ship  insured."  Bouvier,  Law  Diet.  417; 
I/osMfer  v.  Park,  137  U.  S.  30.  40  [34:  568,- 
bTZy,  Davis  V.  Garrett,  d  Bing.  716:  \ViUiam$ 
V.  Urant,  1  Conn.  487,7  Am.  Dec.  235,  as.  for 
instance,  where  a  ship  bound  from  New  York 
to  Norwich,  Conn.,  went  outside  of  Long 
Island,  and  lost  her  cargo  in  2^  %U^xm  {Crosby 
V.  Fitch,  13  Conn.  410,  81  Am.  Dec.  745)  or 
where  a  carrier  is  guilty  of  unnecessary  delay 
in  pursuing  a  voyage,  or  in  the  transportaiioQ 
of  iioods  bv  rail.  Michaels  v.  Ntw  York  Cent, 
It.  Co.  30  *N.  Y.  564,  86  Am.  Dec.  415.  But, 
if  such  deviation  be  a  customarv  incident  of 
the  voyage,  and  according  to  the  known  u^ago 
of  trade,  it  neither  avoids  a  policy  of  insur- 
ance, nor  subjects  the  carrier  to  the  responsi- 
bility of  an  insurer.  Olicer  v.  Maryland  Ins. 
Co.  11  U.  8.  7  Cranch,  487  [3:  4141;  Columbian 
Ins.  Co.  V.  Catlett,  25  U.  8.  12  Wlieat.  883  [«: 
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«rt41.  In  Ho$(et(er  ▼.  Park,  187  U.  8.  80  [84: 
MH],  it  was  held  to  be  no  deviation,  in  the 
riitsl)tirg  and  New  Orleans  barge  trade,  to 
land  and  tie  up  a  tow  of  barges,  and  detach 
from  the  tow  such  barge  or  barges  as  were 
designated  to  take  on  cargo  en  route,  and  to 
tow  the  same  to  the  several  points  where  the 
cargo  might  be  stored,  it  having  been  shown 
that  such  delays  were  within  the  general  and 
establislied  usage  of  the  trade.  So,  in  Qraeie 
V.  Marine  Ins.  Co.  12  U.  8.  8  Cranch,  75  [8: 
4!)'JJ.  it  was  held  to  be  no  deviation  to  land 
goods  at  a  lazaretto  or  quMrantine  station,  if 
the  usage  of  the  trade  permitted  it,  though  bv 
tho  hill  of  lading  the  goods  were  **to  be  safely 
l$7]  *landed  at  leghorn."  See  also  Phelps  v. 
Htll  (1891)  1  Q.  B.  005. 

In  this  connection  the  findings  are: 

(8.)  That  the  regular  Knglish  steamship  lines 
usually  dock  at  their  own  piers,  but  not  al- 
ways, and  in  case  of  any  emergency  dock  elsc- 
^herc.  and  permit  each  other,  when  the  ncces- 
siiy  arises,  to  use  the  exclusive  dock  of  each. 
(7.)  That  for  a  month  or  more  before  Jnnuary 
81,  18^3,  respondent  liad  been  blocked  up  at 
its  own  pier,  No.  89.  in  consequence  of  heavy 
cariroes,  delays  of  its  vessels  by  westerly 
winds  and  ice  in  the  slip-*,  and  had,  in  conse- 
qui  lice,  been  obliged  to  discharge  two  of  iis 
vessels  at  outsldeuncovered  pitrs.  (9  )  That 
steamers  of  regular  lines,  on  their  arrival  at 
the  port  of  Isew  York,  if  their  docks  ate 
blocked,  are  not  kept  in  tiic  strram  longer 
than  to  enable  them  to  berth  elsewhere,  if 
kept  in  tlie  stream  consignors  nuike  great  corn 
plaint.  It  was  more  co'^tly  to  dock  the  Egypt 
at  pier  No.  80,  but  it  was  done  to  secure  to  the 
c<»nsignees  a  more  prompt  discharge  Hud  deliv- 
ery *»f  their  g<»ods.  (*J0  )  That  pier  No.  30 
North  river,  was  a  fit  and  proj)er  ]»1jicc  to  dis- 
charge  the  steamship  Egypt  at  the  time  in 
question  and  to  discharge  from  her  libelants' 
gooiis. 

If  it  be  true  that  the  pior  of  the  respondent 
conipjiny  was  so  blockeil  lluit  the  Kgypt  could 
jiot  <»hlnin  access  to  it  to  tiischarge  her  cargo 
it  was,  so  far  from  being  :i  deviation,  a  matter 
of  oniinary  prudence  to  *.elect  a  neighboring 
pier  for  that  purpose.  Hid  this  cargo  been 
discharged  at  a  remote,  unusual,  or  inacccs- 
fsibie  s])ot,  or  upon  an  uncovered  pier,  so  that 
il  was  exiK).^ed  to  the  weather  or  to  any  uu- 
iistial  hazard,  and  a  loss  liad  been  incurred,  we 
♦•Im  »dd  not  have  hesitated  U»  hold  the  carrier 
liable,  notwiih.standing  the  stipulation  iiL'^alnst 
the  conse(iuence  of  negligence  in  its  i»i)l  of 
ladinir.  ^eic  York  Ceitt.  U.  Co.  v.  Ijirktr,»Hl, 
84  i;.  S.  17  Wall.  359  [21:  G:J4|;  The  AUi»,\  ;9 
Fed.  Kep.  875;  The  Vumkcuua  Day,  22  Fed. 
l?ep.  002.  No  such  question,  however,  is  prc- 
.sented  here.  "While  the  libel  alleges  that  ihe 
lr.8s  occurred  throtigh  the  negligence  of  the 
re>p()ndent,  no  effort  was  made  to  prove  this, 
and  there  is  no  finding  that  such  was  the.  case. 
Indeed,  there  is  nothing  to  iiidicate  th;i!  the 
Innian  pier  was  not  a  perfectly  proper  place  to 
C8J  *discharge  a  cargo,  or  tliat  it  was  not 
•equipped  with  the  usual  appliances  for  the 
extinguishment  of  fires. 

It  18  insisted,  however,  that  lil)elan!R  had  a 
Tight  to  suppose  that  the  Kgvpt   would  dis 
charge  her  cargo  at  lier  regular  pier,  and  that. 
while  they  might  be  bound  to  take  notice  of 
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that  fact,  they  were  entitled,  if  she  selected 
another  pier,  to  a  personal  notice  of  the  time 
and  place  of  delivery,  that  an  opportunity 
might  be  given  them  to  be  present  and  receive 
their  consignments.  But  if,  under  the  usages 
of  trade  or  the  necessities  of  the  particular 
case,  it  was  allowable  and  proper  for  the  re- 
spondent to  select  another  pier  for  the  dis- 
charge of  its  cargo,  we  do  not  understand  that 
its  obligation  to  its  consignees  was  thereby 
increas^  or  modified,  at  least  unless  the  libel- 
ants can  show  that  they  were  actually  prej- 
udiced by  such  change.  Practically  the  same 
(luestions  are  involved,  viz.  whether  if  she  had 
discharged  at  her  own  wharf,  the  company 
was  bound  to  give  notice  before  it  could  re- 
lieve itself  of  its  responsibility.  The  rc»al 
question  still  is  whether,  if  {>he  had  gone  to 
her  own  wharf,  and  the  fire  had  occurred 
under  the  same  circumstances,  the  vcs>i*l 
would  have  been  liable  for  the  loss.  It  was 
for  the  mutual  advantage  of  the  ship  and  the 
consignees  that  the  cargo  should  be  unloade<l 
at  the  earliest  possible  moment — the  ship,  that 
she  might  discliarge  herself  of  responsibility 
and  take  on  her  return  cargo—  the  consignifcs, 
that  they  might  secure  their  goods  as  soon  as 
)K)sslble.  The  North  river  piers  in  that  neigh- 
borhood were  all  used  by  steamers  engaged  in 
the  Liverpool  trade.  The  pier  selected  was 
ofdy  six  hundred  feet  from  the  regular  pier  of 
thc'line,  and  inquiry  at  that  pier  would  doubt- 
less have  apprised  libelants,  or  their  agent, 
where  the  Egypt  was  actually  discharging  her 
cargo. 

In  addition  to  this  there  is  a  finding  that, 
upon  obtaining  the  permits  for  the  immediate 
unloading  of  the  cargo,  the  respondent's  cus- 
tomhouse broker  caused  a  notice  of  the  time 
and  place  of  di^scharge  to  be  posted  on  a  bul- 
letin board  in  the  customhouse;  that  it  is 
usual  to  post  such  notice,  and  is  not  usual  to 
p\iblish  them  in  the  newspapers.  It  is  true 
therewasanexception  taken  to  this  findingu)»on 
the  ground  that  there  *wa8  no  evidence  in  [CS!) 
support  of  it.  The  testimony,  how  ever,  of  the 
witness  Ryer,  the  cuslomliou.se  broker,  was  to 
the  effect  that  he  attended  to  getting  out  the 
usual  papers  for  the  respondent  company  to 
allow  the  discharge  and  to  passing  all  their 
steamers  through  Ihe  customhouse;  that,  on 
the  arrival  of  the  Egypt,  the  captain  brouglit 
the  manifest,  took  the  usual  oath,  and  made 
out  applications  for  the  usual  permits  to  land 
g.'Ods,  discharge  at  night,  and  to  allow  the 
goods  to  remain  on  the  wharf.  **We  get  the 
permit  taki^u  out,  signed  by  the  naval  otlicer 
and  collector,  and  after  the  permits  are  all 
taken  out,  we  usually  post  a  notice  where  the 
vessel  will  discharge  (giving  copy  of  notice). 
I  have  no  rea.son  to  suppose  the  notice  was  not 
posted  in  this  case.  It  is  done  in  every  case. 
I  am  not  positive  whether  it  was  done  in  this 
case,  but  it  is  a  part  of  the  routine  of  entering 
a  vessel  to  do  so.  I  have  no  doubt  it  wan 
done."  The  witmss  evidently  had  no  definite 
recollection  of  this  particular  notice,  but  he 
had  no<loubt  that  he  pursued  his  usual  counie 
in  polling  it.  Kespondent's agent  a1$4)  testifies 
that  it  was  always  usual  to  put  u])  such  notice 
at  the  customhouse.  The  customboufc  bro- 
ker for  the  libelants.  Arntdd,  Constable  & 
Cum  pan}',  teslified  in  this  connection  that  the 
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iDvoice  and  bills  of  lading  of  tbc  Egypt  were 
sent  dowD  to  him  on  January  31;  that  tbe 
entries  were  made  and  lodged  in  tbe  custom- 
house at  twenty-five  minutes  past  two.  **I 
knew  where  the  board  is  where  they  put  up 
DOticcs  of  arrivals  and  the  steamer's  discharge. 
.  .  .  That  is  around  the  corner  going  into  the 
cashier's  office.  ...  It  isn't  any  great  dis 
tance.  ...  I  never  look  at  that  unless  I  want 
to  llnd  out  where  a  vessel  wau*  discharged,  a 
.*! range  vessel;  possibly  I  might  look  then;  I 
have  not  looked  there  for  years."  Wbile  this 
testimony  is  not  direct  and  positive  to  the  fact 
sought  to  be  proven,  it  creates,  when  aided  by 
the  ordinary  presumption  arisini^  from  the 
course  of  business,  a  strong  probability  that 
tlie  notice  was  posted.  The  practice,  even  of 
a  private  office,  if  well  estnblisbcd,  is  pre- 
sumed to  have  been  followed  in  tDdivitlual 
cases,  and  is  accepted  as  sufficient  pr«)of  of  the 
fact  in  question  when  primary  evidence  of  su»"li 
70j  fact  is  wanting.  1  Greenl.  Ev.  ♦i^  40; 
Aitholh  V.  Webb,  21  U.  S.  8  Wheat.  :t2G 
[5:  628 1;  Price  v.  Torrvigtnn.  1  Salk.  285; 
ChmnpneyHV.  Peck,  1  Siark.  404;  Priti  v.  Fair- 
C'ouqh^  3  Campb.  805;  Doe  v.  Tnrfotd,  8  Birn. 

6  Ail.  M«jO,  895:  Dana  v.  KemhU,  19  Pick.  112. 
Wv  think  "lie  cone  lusion  of  the  court  was  jus- 
iitii'i)  it.'  tlie  cviiieixe  in  this  puriicular. 

IJut,  even  supixHJDg  that  ueiual  notice  had 
\^"\'\\  gi '  efi,  it  cnuiil  rn»t  have  i)oen  given  before 
;lie  anivul  of  the  ship,  and  the  names  of  the 
forisijrnecs  were  known,  and  it  would  then 
)»;ive  been  too  late  for  the  libelantn  to  take 
their  goods  away.  The  fnulings  are  that  the 
K  v()t,  was  entered  at  the  ciistondiouse  at 
for. y  five  minutch  i^asl  one  in  the  afternoon; 
ilial  she  hei:a«.4o  disei»ariie  her  cargo  at  half- 
]v«^t  four,  atid  tlial  liljelauts'  morohaudise  was 
tli^(hnr^e«l  prior  to  ihe  lire.  (15)  And  that 
Ik' ween  the  time  of  Ihe  arrival  of  the  steamer 
and  the  de!rtrnelh>n  of  the  merchandise,  there 
wa«»  not  Kutflrient  time  in  which  to  enter  the 
iihehmis' goods  at  the  cust<  mhoupc,  pay  the 
duties  therecm.  and  obtain  the  requisite  jKjrmits 
f«ir  the  removal  of  the  same.  If,  then,  it  be 
l!«ie  tliit  lilH'!ant«  conld  not  have  reu^oved 
tiicir  g.Mxls  before  tlie  fire,  it  Is  dillieult  to  pe« 
ho.v  the  want  of  a  notice  could  have  contrib- 
uted to  the  loss.  We  are  clearly  of  the  opinion 
that,  ui:<ler  the  cu.loin  of  the  port  and  exigen 
ci's  of  the  service,  there  was  no  oblipi:ion  to 
d«!iiy  the  discharge  of  the  cargo  until  notice 
could  be  given,  and  a  reasonable  time  had 
clapNcd  before  the  goods  c<»uld  betaken  away. 
While  the  nineteenth  finding  is  to  the  effect 
that  libelants  had,  before  this  consignment, 
received  from  the  respondent  company  six 
other  consignments  under  billsof  lading  in  the 
S'imc  form,  all  of  which  were  landed  and  dis- 
charged on  their  own  pier,  there  is  nothing  to 
indicate  that  libelants  took  an}'  steps  whatever 
upon  the  faith  of  such  previous  ]»ract ice,  made 
any  inquiries  as  to  when  the  Egypt  was  ex- 
pected, or  at  what  pier  she  would  discharge 
her  cargo.  Indeed,  while  their  own  broker 
was  at  the  customhouse  attending  to  the  entry 
of  these  goods,  he  did  not  even  take  the  trouble 
to  look  iit  the  bulletin  to  see  where  the  Egypt 
was  being  discharged.  If  libelants  had  shown 
that,  relying  upon  the  previous  practice,  they 
were  ready  at  pier  No.  86  to  receive  the  cargo, 

7  1  ]  or  were  milled  by  *the  discharge  at  pier 
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No.  89,the7  would  have  shown  a  much  stronger 
title  to  recover.  Tbe  inference  is  irresistible 
that,  even  if  the  Egypt  had  discharged  at  her 
own  wharf,  they  would  not  have  been  thereto 
receive,  and  could  not  have  received  their  con- 
signments, which  would  have  been  stored  in 
tbe  company's  warehouse,  and  exposed  to  the 
same  danger  of  fire — in  other  words,  the  de- 
livery at  the  In  man  dock  did  not  in  any  legal 
sense  contribute  to  tbe  loss.  There  was  no 
stipulation  in  the  bill  of  lading  that  the  E^^ypt 
would  unload  at  No.  3G,  from  which  a  duty 
to  give  notice,  might  bo  implied,  if  she  were 
compelled  to  select  another  pier. 

Upon  the  facts  of  this  case  exhibiting  a  ne- 
cessity for  a  discharge  elsewhere  than  at  her 
own  pier,  and  in  the  absence  of  any  evidence 
that  libelants  were  prejudiced  by  the  failure 
of  the  Egypt  to  discharge  at  her  usual  wharf, 
we  think  there  was  no  breach  of  duty  on 
the  part  of  respondent  in  this  particular. 

2.  Another  serious  question,  however,  is 
presenie<l  by  the  proviso  in  the  application  to 
allow  the  unpermitted  cargo  to  remain  upon 
the  wharf,  viz,  that  it  should- remain  "  at  the 
sole  risk  of  owners  of  said  steamer,  who  will 
pay  the  consignee  or  owner  the  value  of  such 
Q\xX%o  respectively  as  may  be  stolen,  burned  or 
otherwise  lost,  and  who  will  also  pay  all  duties 
on  cargo  which  may  be  in  any  way  lost  by  so 
remaining." 

It  seems  that  upon  the  arrival  of  a  transat- 
lantic steamer,  it  is  usual  to  apply  for  and  ob- 
tain a  general  order  to  allow  to  lie  landed  and 
sent  to  the  public  store  (not  the  warehouse  oo 
the  wharf)  all  packnges  for  which  no  special 
])ermit  or  order  shall  have  be«n  received:  also, 
a  [lermit  to  allow  such  portion  of  the  cargo  as 
is  unladen,  but  not  permitted,  to  remain  upon 
the  wharf  for  forty  eight  hours  from  the  time 
of  the  granting  of  the  above  general  order,  at 
the  expiration  of  which  time  they  are  sent  to 
the  proper  general  order  store;  and  also  a 
special  license  to  permit  the  cargo  to  be  un- 
laden at  night.  These  orders,  licenses,  and 
permits  are  granted  in  pursuance  of  the  gen- 
eral regulati(»ns  of  the  Treasury  Department. 

Granting  that  the  request  made  by  the  com- 
pany is,  upon  *il8  face,  broad  enough  to  [713 
impose  upon  the  company  the  responsibility  for 
goods  lost  by  fire,  it  must  be  construed  in  con- 
nection with  the  following  stipulation  upon  the 
same  subject  in  the  bill  of  lading,  viz:  "The 
goods  to  be  taken  from  alongside  by  the  con- 
signee immediately  the  vessel  is  ready  to  dis- 
charge. .  .  .  The  collector  of  the  port  b<ilng 
hereby  authorized  to  grant  a  general  order  for 
discharge  immediately  after  entry  of  the 
ship.  The  United  States  Treasury  having 
given  permission  for  goods  to  remain  forty- 
eight  hours  on  wharf  at  New  York,  any  gooda 
so  left  by  consignee  will  be  at  his  or  their  riak 
of  fire,  loss  or  injury." 

Some  criticism  is  made  upon  the  words  "io 
left  by  consignee,"  libelants  insisting  that  the 
word  •'  left"  implies  a  voluniary  leaving  of 
the  cargo  upon  the  wharf  after  notice  of  the 
discharge  of  the  same  has  been  received  by 
the  consignee.  We  are  not  inclined,  however, 
to  affix  to  it  such  a  technical  meaning.  la 
view  of  the  fact  that  the  object  of  the  stipu- 
lation was  evidently  to  exempt  the  carrier 
from  responsibility  lor  fire  occurring  at  pnv 
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time  after  the  discharge  of  the  cargo,  and 
particularly  during  the  forty-eight  hours  they 
were  permitted  to  remain  upon  the  wharf, 
which  forty>  eight  hours,  under  the  terms  of  the 
permit,  began  to  run  from  the  time  of  the  gen- 
eral order  to  unload  was  granted,  we  think  it 
clear  that  it  was  intended  to  apply  during  this 
time,  whether  the  goods  were  technically 
"  left'*  by  tbo  consignee  or  not,  and  that  the 
proviso  should  be  interpreted  as  if  it  read: 
"  The  United  States  Treasury  having  given 

Eermission  for  goods  to  remain  forty-eight 
ours  on  wharf  at  New  York,  any  goods  so 
remaining  will  be  at  consignee's  risk  of  lire, 
loss,  or  injury."  This  permission,  though 
granted  at  the  request  of  the  ship  owner  and 
primarily  for  his  benefit,  is  really  of  more 
value  to  the  consignees,  since  a  convenient  op- 
portunity is  there  afforded  them  to  examine 
their  goods,  and  they  are  saved  the  expense  of 
cartaee  to  a  bonded  warehouse  and  storage 
therein. 

The  question  presented  then  is  substantially 
this:  A  and  B  agree  that  in  a  certain  contin- 
ffency  A  shall  assume  the  risk  of  the  loss  of 
his  goods  by  fire.  Subsequently  B  agrees  with 
73TC  *that,  in  precisely  the  same  contingency, 
he  shall  be  responsible  to  A  for  the  loss  of  the 
same  goods.  Waiving  the  question  whether 
this  means  any  more  than  that  he  shall  be  re- 
sponsible so  far  as  C  is  concerned,  does  the 
latter  contract  supersede  the  earlier?  Un- 
questionably it  would,  if  it  were  between  the 
same  parties.  In  this  case,  however,  the  first 
contract  was  made  by  B  (the  respondent)  in 
full  contemplation  of  the  fact  that  it  would  be 
obliged  to  enter  into  the  second,  and  for  the 
special  purpose  of  providing  against  it.  Now, 
to  say  that,  haviqg  entered  Into  the  first  con- 
tract, knowing  that  it  would  have  to  enter 
into  a  second  one  wholly  inconsistent  with  the 
first  and  intending  to  be  bound  by  it,  is 
scarcely  creditable  to  the  intelligence  of  its 
agent.  Libelants,  too,  though  parties,  or 
rather  privies  to  the  first  contract,  were  not 
parties  to  the  second,  and  so  far  as  it  appears 
did  not  even  know  that  it  was  or  would  be 
entered  into,  except  as  they  may  have  known 
a  general  usage  to  protect  officers  in  this  man- 
ner. The  position  of  the  parties  had  not 
changed  in  the  interval:  no  new  consideration 
moved  from  the  libelants;  and  while  the  con- 
tract was  nominally  made  for  their  benefit, 
this  gift  of  the  collector  was  purely  a  voluntary 
one.  Indeed,  the  contract  seems  really  to 
have  been  for  the  protection  of  the  collector 
himself.  Under  these  circumstances  it  is 
clbarly  the  duty  of  this  court  to  harmonize 
these  contracts,  if  it  be  possible  to  do  so.  It 
is  by  no  means  a  universal  rule  that  a  person 
may  sue  upon  a  contract  made  for  his  benefit, 
to  which  he  was  not  a  party.  Hendricks  v. 
Lindsay,  93  U.  S.  143  [23:855];  Second  NaL 
Bank  of  Si.  Lattis  v.  Orand  Fjodge  F,  dk  A.  M. 
98  U.  8.  128  r25:75];  KeUcr  v.  Ashford,  133  U. 
S.  610  [33:6671;  Craginy.  Lotell,  109  U.  8.  194 
r27:9031;  WiGard  v.  Wood,  135  U.  8.  309  [34: 
210].  No  case  has  gone  so  far  as  to  hold  that, 
where  the  person  for  whose  benefit  the  con- 
tract is  made,  has  himself  or  by  his  privy  in 
estate  entered  inio  a  contract  inconsistent  with 
this,  he  may  repudiate  such  prior  contract, 
and  claim  the  benefit  of  the  second  simply  be- 
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cause  it  has  become  for  his  interest  to  do  so. 
We  know  of  no  principle  which  authorizes 
one  party  to  an  agreement  to  vary  it,  even 
against  his  own  interest  without  the  consent 
of  the  other.  As  observed  by  the  court  of 
appeals  of  New  York,  in  Sinuon  ▼.  Brown.  68 
N.  Y.  855:  "It  is  not  *every  promise  [74 
made  by  one  to  another,  from  the  performance 
of  which  a  benefit  may  inure  to  a  third,  which 
gives  a  right  of  action  to  such  third  person, 
he  being  neither  privy  to  the  contract  nor  to 
the  consTderntion.  The*  contract  must  be  made 
for  his  benefit  a$  its  object  and  he  must  be  the 
party  intended  to  be  benefited."  See  also 
Second  Nat.  Bank  of  St.  Louin  v.  Grand  IMqb 
F.  db  A.  M.  98  U.  8.  123  [25:75];  OariiMey  v. 
Rogers,  47  N.  Y.  238,  7  Am.  Rep.  440. 

The  principle  above  announced  was  still 
further  limited  by  the  court  of  appeals  in 
Vrooman  v.  Turner,  69  N.  Y.  280,  25  Am. 
Rep.  195,  in  which  it  is  said  that,  to  give  a 
third  party,  who  may  derive  a  benefit  from 
the  performance  of  a  promise  an  action,  there 
must  he— first,  an  intent  by  the  promisor  to 
secure  some  benefit  to  the  third  party;  and. 
second,  some  privity  between  the  two,  the 
promisor  and  the  party  to  be  benefited,  and 
some  obligation  or  duty  owing  from  the  prom- 
isor to  the  latter,  which  would  give  him  a 
legal  or  equitable  claim  to  the  benefit  of  the 
promise,  or  an  equivalent  to  him  personally." 

It  is  necessary  to  a  correct  understanding  of 
this  contiact  to  examine  somewhat  in  detail 
the  circumstances  under  which  it  was  entered 
into,  and  the  authority  under  which  the  col- 
lector acted  in  prescribing  its  terms.  By  Re- 
vised Statutes,  sections  2867  and  2869,  general 
authority  is  given  to  the  collector  to  authorize 
the  unloading  of  vessels  arriving  within  the 
limits  of  their  collection  districts,  and  to  grant 
a  permit  to  land  the  merchandise.  By  section 
29G6  the  collector  is  authorized  to  take  pos- 
session of  such  merchandise,  and  deposit  the 
same  in  bonded  warehouses,  and  by  section 
2069  all  merchandise  of  which  the  collector 
shall  take  possession  under  these  provisions 
shall  be  kept  with  due  and  reasonable  care  at 
the  charge  and  risk  of  the  owner.  By  section 
2871  the  collector  "  upon  or  after  the  issuing 
of  a  general  order"  (for  the  unloading  of  the 
cargo)  ''shall  grant,  upon  proper  application 
therefor,  a  special  license  to  unlade  the  cargo 
of  said  vessel  at  night,  that  is  to  say.  between 
sunset  and  sunrise,"  upon  a  bond  of  indemnity 
being  given,  etc.,  *'and  any  liability  of  the 
master  or  owner  of  any  such  steamship  to  the 
owner  or  consignee  of  any  merchandise  landed 
from  her  shall  not  be  affected  by  the  granting 
of  such  special  license  or  of  any  general  order, 
butsurh  liability  *tihall  continue  until  the  [75 
merchandise  is  properly  removed  from  the 
dock  whereon  the  same  may  be  landed.'^ 
There  is  certainly  nothing  here  which  con- 
templates that  the  owner  of  the  vessel  shall 
enter  into  any  independent  obligation,  assum- 
ing new  liabilities  or  expanding  in  any  way 
existing  liabilities,  to  the  consignee.  The  ob- 
ject of  the  statute  is  clearly  to  preserve  the 
Htatus  quo;  to  continue  such  liability  as  al- 
ready exists  and  to  preclude  the  ship  owner 
from  claiming  that,  by  the  action  of  the  col- 
lector, his  liability  to  the  owner  of  the  mer- 
chandise is  impaired  or  restricted.     In  tht 
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language  of  the  statute,  any  previoas  liability 
**8bnll  not  be  affected/' "  but  such  liability 
•hall  continue  until  the  merchandise  is  prop- 
erly removed  from  the  dock  whereon  the  same 
may  be  landed."  It  is  true  that  no  mention 
Is  here  made  of  the  power  of  the  collector  to 
allow  the  unpermitted  cargo  to  remain  forty- 
eight  hours  upon  the  wharf,  and  no  such 
power  is  expressly  given ;  but  by  section  2i)89 
••  the  Secretary  of  the  Treasury  may  from 
time  to  time  establish  such  rules  and  regula- 
tions, not  irxonmtent  with  law,  for  the  due 
execution  of  the  provisions  of  this  chapter, 
and  to  secure  a  just  accountability  under  the 
same  as  he  may  deem  to  be  expedient  and 
necessary."  While  there  is  nothing  in  the 
statute  allowing  any  fixed  time  to  elapse  be- 
tween the  unlading  of  the  goods  and  their  re> 
moval  to  a  bond^  warehouse,  the  statute 
does  not  prohibit  such  time  being  allowed, 
and  as  some  interval  must  necessarily  elapse 
for  the  examination  and  appraisement  of  the 
ffoods  designed  for  immeoiate  delivery  to  the 
importer — duties  which  can  most  readily  be 
performed  while  the  goods  are  yet  upon  the 
wharf — and  as  it  is  for  the  mutual  benefit  of 
the  government  and  consignee  to  allow  some 
•iich  interval  of  time  to  elapse,  the  Secretary 
of  the  Treasury  is  doubtless  vested  with  a 
certain  discretion  in  that  particular,  under 
the  power  given  him  by  section  2989.  and 
also  by  section  251,  which  authorizes  him  to 
make  rules  and  regulations  not  inconsistent 
with  law  in  carrying  out  the  provisions  of  law 
relating  to  raising  revenue  from  imports. 

In  pursuance  of  this  authority  the  Secretary 
of  the  Treasury, on  May  5,  *1 877, adopted  certain 
regulations  concerning  the  discharge  of  steam- 
ships, of  which  the  following  only  is  mater- 
761  ial:  ♦"Goods  will  be  delivered  from  the 
docks  by  the  inspector  as  fast  as  permits 
therefor  are  presented,  and  such  as  are  dis 
charged  for  which  no  delivery  permit  has 
been  received  will  l>e  sent  to  the  general  order 
•lore.  The  collector  may,  at  the  request  of 
the  master,  agent,  or  owner  of  the  vessel, 
allow  goods  landed,  but  not  'permitted'  to 
remain  on  the  docks,  at  the  sole  ri^k  of  the 
owner  of  the  vessel,  not  longer  than  forty- 
eight  hours  from  the  time  of  their  discharge, 
upon  the  production  of  evidence  that  the 
owner  of  the  vessel  assumes  the  risk  of  the 
goods  allowed  to  remain  and  agrees  to  pay 
the  duties  on  any  goods  which  may  be  lost 
by  so  remaining.  This  request  must  be  made 
In  writing  to  the  collector,  and  must  state  that 
If  the  permission  is  granted  the  goods  will  be 
at  the  risk  of  the  owner  of  the  vessel ;  that  he 
will  pay  all  duties  on  goods  that  may  be  lost, 
and  must  be  signed  by  the  owner  of  the  vessel 
or  his  agent  duly  authorized.  The  consent 
of  the  collector  thereto  must  also  be  granted 
in  writing.  At  the  expiration  of  the  forty- 
eight  hours,  no  permit  having  been  received 
for  their  delivery  by  the  inspector,  the  collec- 
tor shall  send  the  goods  to  the  general  order 
•tore  to  have  the  same  weighed  or  gauged,  if 
required." 

In  this  connection  It  must  be  borne  in  mind 
that  the  Secretary  of  the  Treasury  is  an  officer 
of  the  government;  that  his  powers  are 
limited  by  law ;  that  his  duty  is  to  protect  the 
revenues  of  the  government  and  to  prevent 
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smuggling  or  other  illegal  practices,  whereby 
the  government  may  be  defrauded  of  its  rev- 
enue; and  that  he  owes  no  duty  to  individuals 
beyond  seeing  that  their  rights  are  not  prejti- 
diced  any  further  than  is  necessary  by  the 
action  of  the  customs  officers.  He  is  neither 
the  agent  of  the  vessel  nor  of  the  Importer, 
but  stands  between  them,  representing  only 
the  government  and  charged  only  with  the 
collection  of  its  revenue.  The  above  regula- 
tion, when  carefully  examined,  is  consistent 
with  this  view.  It  requires  the  collector  to 
allow  the  goods  to  remain  upon  the  docks  "  at 
the  sole  risk  of  the  owner  of  the  vessel,"  and 
requires  the  latter  to  assume  "the  risk  of  the 
goods  al1owe<i  to  remain,"  and  to  agree  "to 
pay  the  duty  on  any  goods  which  may  be  lo^t 
by  so  remaining."  It  is  obvious  *from  the  [77 
context  that  the  risk  referred  to  is  the  risk  as 
between  the  owner  of  the  vessel  and  the 
government,  viz,  the  risk  of  paying  duties 
upon  such  goods  as  may  be  lost  during  the 
forty-eight  hours.  The  permit  is  granted 
primarily  for  the  benefit  and  at  the  request 
of  the  vessel,  which  retains  its  lien  for  freight 
for  the  goods  so  long  as  they  remain  on  the 
dock.  The  government  has  as  vet  no  claim 
for  duties  against  the  consignee  of  the  goods, 
and  it  is  just  that  the  owner  of  the  vessel 
should  assume  the  liability  for  duties.  There 
is  nothing  hero  indicating  an  intention  of 
imposing  any  liability  upon  the  ship  owner 
for  the  goods  themselves,  except  so  far  as  to 
protect  the  government  from  loss.  The  loss 
referred  to  is  probably  a  loss  by  theft,  to 
which  these  warehouses  are  peculiarly  sul>- 
ject,  since,  if  the  goods  were  destroyed  by 
fire,  the  consignee  would,  under  section  2984, 
be  entitled  to  an  abatement  or  refund  of 
duties.  This  construction  of  the  ship  owner's 
obligation  is  rather  emphasized  than  other- 
wise  by  the  subsequent  clause  of  the  regula- 
tion: "This  request  must  be  made  In  writing 
to  the  collector,  and  must  state  that  if  the 
permission  is  granted  the  goods  will  be  at  the 
risk  of  the  owner  of  the  vessel;  that  he  will 
pay  all  duties  on  goods  which  may  be  lost, 
etc."  The  risk  he  thus  assumes  is  the  risk 
of  paying  the  duties  upon  goods  which  may 
be  lost.  There  is  nothing  in  these  instruc- 
tions, interpreted  In  the  light  of  the  statute 
and  of  the  powers  of  the  coIleiUor,  to  justify 
the  inference  that  it  was  intended  to  impose 
any  new  or  dififerent  obligation  upon  the 
owner  of  the  vessel,  with  respect  to  the  con- 
signees of  the  merchandise. 

In  the  forms  prescribed,  probably  by  the  de- 
partment, to  carry  out  these  regulations,  how- 
ever, there  is  an  apparent  departure  tx)th  from 
the  language  of  the  statute  and  the  Treasury 
regulations,  in  the  obligation  the  owner  of  the 
vessel  is  required  to  assume,  **to  pay  to  the 
consignee  or  owner  the  value  of  such  cargo  re- 
spectively as  may  be  stolen,  burned,  or  other- 
wise lost,  and  also  pay  all  duties  on  cargo 
which  may  be  in  any  way  lost  by  so  remain- 
ing." Here  the  obligation  to  indemnify  the 
consignee  first  appears  and  occupies  the  most 
prominent  place,  and  is  extended  to  goods 
stolen,  burned,  or  ♦otherwise  lost,  while  [78 
the  obligation  to  pay  duties  is  mentioned  rather 
incidentally  than  otherwise.  Wherever,  or  by 
whomsoever  these  forms  were  prepared,  we 
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mii^t.  for  the  purposes  of  this  case,  treat  tbem 
as  I  lie  act  of  the  collector,  who,  if  this  contract 
hf.  conHtrucd  as  intended  for  the  protection  of 
any  one  but  the  collector  himRelf,  clearly  ex 
cecded  hi8  authority  in  requiring  the  owner  of 
tluf  ves^^ei  to  assume,  as  against  the  consignee, 
the  risk  of  their  lieing  burned  while  upon  the 
\iharf.  As  the  circuit  court  finds  that  "such 
applicHtion  was  in  the  form  required  by  said 
collertor,  without  which  p<*rmit  would  not  be 
^THi'icd.  and  the  entire  cargo  would  be  sent  to 
t:ie  public  store."  it  cannot  be  treated  as  the 
vDJuiitiiry  act  of  the  ship  owner  any  further 
tliun  this  contract  or  obligation  conformed  to 
t!if  requirements  of  tlie  statute  or  Treasury 
rri;ulaiion«,  which  were  desicned,  as  we  liuve 
hlM'.'Jily  slated,  only  to  pres^erve  the  previous 
riiriitsof  the  consignee  airuinst  the  owner  of 
lUo  .steamship  unimpaired  by  the  action  of  the 
lolkelor.  Beyond  this  it  must  be  treated 
either  as  obtained  by  duress,  or  so  plainly  in- 
consistent with  the  previous  agreement  of  the 
parties  inter  sese  as  to  be  uf  no  avail  to  the 
con  sic  nee. 

it  is  a  familiar  doctrine  in  this  court  that  a 
!>o:it',  nr  (.:h«T  obligation  exiorled  by  a  public 
•rir»i,  uM'hr  color  of  this  ollice,  cannot  be  en- 
iorc'd.  nnd  the  remarks  of  this  court  in  the 
-use  of  Unfffd  JSl^ttf.^  v.  Tinf^ej/,  30  U.  S.  5  Pet. 
Jl.>  [^^:0''.],  arc  pertinent  in  this  connection, 
in  lliis  rji-e  the  Navy  Department  caused  a 
form  of  bund,  not  pre-cribed  l)y  law,  to  be  pre- 
pared and  iran^miited  to  one  Deblois,  a  person 
to  wh(»ni  the  disbursement  of  public  moneys 
was  en'iu-.te<l  as  purser,  to  seeure  fidelity  in 
his  ofMeial  duties,  with  a  condition  that  it 
f  hould  be  execiilHl  by  him  with  sufih'ient  sure 
ties  lafore  he  should  be  permitted  to  remain  in 
otliee,  or  to  receive  the  pay  or  emoluments  at- 
taened  to  the  otfice.  ''Tire  sulisiance  of  this 
plea,"  Riiid  the  c<»urt,  "is,  that  the  bond,  wiih 
the  ab>*ve  condition,  variant  from  that  pre- 
seribed  by  law,  was  under  color  of  oflice  ex- 
torted from  Debloi^and  hissureties.contraryto 
the  siatuftj,  by  the  then  Secretary  of  the  Navy, 
an  ilie  condition  of  his  remaining  in  the  ofliee 
70J  of  purser,  and  receiving  ils*i'moluments. 
There  is  no  pretence  then  to  Siiy  that  it  was  a 
bond  Toluntarily  given,  or  that  though  difl"er- 
cnt  from  the  form  preseribed  by  8tatute,  it  was 
received  and  executed  without  objection.  It 
M'ns  demandcil  of  the  party,  upon  the  peril  of 
li'siuL;  his  office;  it  was  extorted  under  color 
of  otfiro,agninst  the  requisitions  of  the  statutp. 
It  was  plainly  then  an  iHe.i:al  bond;  for  no  ofii 
crer  of  the  government  has  a  right,  by  color  of 
his  olfice,  to  require  from  any  subordinate  ofll- 
cer,  as  a  condition  of  holding  otfice,  that  he 
shrnild  execute  a  bond  with  a  condition  differ- 
ent from  that  prescribed  by  law.  That  would 
be.  not  to  execute,  but  to  supersede  the  requi- 
sitions of  law." 

A  distinction  is  drawn  in  this  cla<:s  of  cases 
between  a  bond  compulsoiily  executed,  as  in 
the  case  under  considemiion.  and  a  bond  or 
other  obligation  voluntarily  given  to  the  gov- 
ernment for  which  there  is  no  statutory  author- 
ity. In  this  latter  case  the  bond  has  been  held 
to  be  valid.  United  States  v  lirndley,  35  U.  S. 
10  Pet.  848,  358  [9:448.  454];  United  States  ▼. 
n^Mfwn,  77  U.  S.  10  Wall.  395  [19:937]. 

Cpon  the  whole  case  we  are  of  opinion: 

1.  That  the  stipulation  in  the  bill  of  lading 
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that  respondent  should  not  be  liable  for  a  nre 
happening  after  unloading  the  cargo  wa.s  rea- 
sonable and  valid. 

2.  That  the  discharge  of  the  cargo  at  the  In- 
man  pier  was  not  in  the  eye  of  the  law  a  devia- 
tion such  as  to  render  the  carrier  an  insurer  of 
the  goods  so  unladen. 

3.  That  if  any  notice  of  such  unloading  was 
required  at  all,  the  bulletin  posted  in  the  cus- 
tomhouse was  sufficient  under  the  practice  and 
usages  of  the  port  of  New  York. 

4.  The  libelants,  having  taken  no  steps  upon 
the  faith  of  the  cargo  being  unladen  at  re- 
spondent's pier,  was  noi  prejudiced  by  the 
change. 

5.  Tiiat  the  agreement  of  the  respondent 
with  the  collector  of  customs  to  pay  the  con- 
signee the  value  of  the  goods  was  not  om*  of 
which  the  libelants  could  avail  themselves  as 
adding  to  the  obligations  of  their  contract  with 
respondent. 

T/ie  decne  of  the  circuit  court  is  therefore  af" 
finned. 

*Mr.  Justice  Jackson,  with  whom  [80 
roncurrcd  Mr.  Juntict  Field  and  Mr.  Justice 
Gray,  disiienting: 

I  dissent  from  the  judgment  and  opinion  of 
the  court  in  this  case. 

The  liability  of  the  respondent  is  not  relieved 
by  the  provisions  of  sceii'»n  4282  of  the  Re- 
vised Statutes  reenaetini;  the  first  section  uf 
the  A  el  of  Congress  of  March  3.  1851,  as  the 
(ire  by  which  the  goods  were  (iestn»yi.Hl  did 
not  happen  "to  or  on  board  the  vessel."  Afore- 
tr^vx/  V.  /'i^7.>V,  1  El.  &  Bl.  74:3:  S'dmon  FaH* 
MfQ.  Co.  V.  The  Tangier,  8  Ware,  110.  21  Law 
Hep.  G  Nor  is  the  question  of  the  carrier's  li- 
ability for  loss  of  the  goods  controlled  by  any 
supp<  se  1  policy  of  that  enaetment. 

The  NaUonal  Sieam»<hip  Company,  by  tlie 
contract  of  affreightment  embodied  in  the  bill 
of  lading,  undertook  not  merely  to  carry,  but 
to  dtiiver  the  thirty-six  cases  of  merchandise  in 
question  at  the  port  of  New  York  unto  the  li- 
belants in  like  good  order  and  condition  as 
received,  subject  to  certain  exceptions  and  con- 
ditions. <iesigned  to  lessen  or  limit  its  liability 
and  modify  its  duty  as  a  comniou  carrier. 

The  goods  were  not  delivered,  either  actu- 
ally or  construeiively,  to  the  consignees,  but 
were  destroyed  by  tiro  while  still  in  the  cu.stwly 
and  possession  of  the  stesmship  company  as 
carrier,  after  being  landed  and  dep>>s»ited  on 
the  Inman  pier,  No.  36.  under  a  special  order 
or  permit  which  the  steamship  company  ap- 
plied for  and  obtained  from  the  collector  of  the 
port,  allowing  the  goods  to  remain  upon  the 
wharf  for  forty-eight  hours  from  the  timeuf 
granting  the  general  order  to  discharge. 

The  steamship  company,  as  a  common  car- 
rier, is.  upon  well  scltle<l  prineiple**.  responsi- 
ble for  this  loss,  unless  it  is  relieved  from  lis- 
bilii}'  by  some  special  exception  or  express 
stipulation  in  the  bill  of  lading,  or  by  reason 
of  some  estnblished  or  known  usage  at  the  port 
of  New  York. 

The  conditions  and  provisions  contained 
in  the  bill  of  lading,  so  far  as  the  same  ans 
material  to  the  present  controversy,  are  si 
follows: 

1.  "Fire  before  loading  in  the  ship,  or  aflei 
unloading." 
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81]  *2.  "The  National  Steamship  Company, 
or  its  agents,  or  any  of  its  servants  are  not  to  be 
littbK*  for  any  damage  to  any  goods  which  is 
capable  of  bving  covered  by  insurance." 

8.  "Tbe  goods  to  be  talfcn  from  alongside 
by  the  consignee  immediately  the  vessel  is 
ready  to  discharge,  or  otherwise  they  will  be 
landed  by  the  master  and  deposited  at  the  ex- 
pense of  the  consignee-  and  at  his  risk  of  Are, 
loss,  or  injury,  in  tlie  warehouse  provided  for 
that  purpose  or  in  the  public  Ptore,  as  the  col- 
lector of  the  port  of  New  York  shall  direct, 
and  when  deposited  in  the  warehouse  or  store 
to  be  subject  to  storage,  the  collector  of  tbe 
port  being  hereby  authorized  to  grant  a  gen- 
eral order  for  the  discharge  immediately  after 
entry  of  the  ship." 

4.  "The  United  Slates  Treasury  having 
given  perinibsion  for  goods  to  remain  forty- 
eight  hours  on  wharf  at  New  York,  any  gootls 
BO  left  by  consignee  will  be  at  his  or  their  risk 
of  tire,  loss,  or  injury." 

These  provisions  of  the  affreightment  con- 
tract, modifying  and  qualifying  the  carrier's 
common  law  liability,  must,  in  accordance 
with  the  well  settled  rule,  be  construed  strictly. 
Their  meaning  is  not  to  be  extended  by  pre- 
sumption so  as  to  give  the  carrier  protection 
beyond  what  has  l>een  stipulated  for  in  clear 
and  unmistakable  tern  a  In  so  far  as  they  are 
ambiguous  or  leave  the  intention  of  the  pirties 
in  doubt,  tliey  are  to  be  construed  against  the 
steamship  company.  3lmll  v.  Oamden  <€  A, 
R.  <Sb  Tramp.  Co.  50  N.  Y.  601;  Tay'or  v. 
Licerpool  dt  O.  W.  8S.  Co.  L.  R.  U  Q.  B  640; 
Bishop,  Cont.  411;  Carver,  Cairiers,  5^  77. 

Now,  subjecting  the  terms  and  stipulations 
of  the  bill  of  lading  to  the  test  of  this  eslab 
llshod  rule  of  construction,  did  they  clearly 
and  expressly  confer  upon  tlie  steamship  com- 
pany tlio  right  to  discbarge  and  deposit  the 
goods  upon  the  Inman  wharf  at  the  risk  of 
the  consignees,  without  previous  notice  to 
them,  or  any  knowledge  on  their  part,  as  to 
when  and  where  the  steamer  would  be  docked 
and  its  cargo  landed? 

It  is  settled  l)y  tbe  authorities  that  it  is  the 
duty  of  the  carri<T,  unless  specially  relieved 
from  so  doing  by  the  contract  of  affreight- 
ment, to  give  due  and  reasonable  notice  to  tiie 
822]  ^consignee  of  the  time  and  place  of  dis 
charging  thegoods.and  to  properly  separate  the 
different  consignments,  so  as  to  a^ord  the  con- 
signee a  fair  opportunity  to  remove  the  goo<is, 
or  to  put  them  under  proper  cure  and  cuslodv. 

Id  Atordfcai  v.  IJndmp  ("  The  Kddy'')  72 
U.  S.  5  Wall.  481,  4U5  [1«:  4H0,  4S9J  the  gen 
eral  rule  is  thus  staled  by  this  court:  * 'Deliv- 
ery on  the  wharf,  iu  the  case  of  goods  trans 
porte<l  by  ships,  is  sufficient  under  our  law,  if 
thie  notice  be  given  to  the  consignees  and  the 
fiifferent  consignments  be  properly  separated 
so  as  to  be  open  to  inspection  and  conveniently 
accessible  to  their  respective  owners.  Wliere 
the  contract  is  to  carry  liy  water  from  port  to 
port,  an  actual  delivery  of  the  goods  into  the 
possession  of  the  owner  or  consignee,  or  at  liis 
warehouse,  is  not  required  in  order  to  dis 
charge  the  carrier  from  his  liability.  He  may 
deliver  them  on  the  wharf,  but  to  constitute  a 
▼alid  delivery  there  the  master  should  give 
due  and  reasonable  notice  to  the  consignee,  so 
a*  to  afford  him  a  fair  opportunity  to  remove 
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tbe  goods  or  put  them  under  proper  care  and 
custody.  When  the  goods  after  being  so  dis- 
charged and  the  different  consignments  prop- 
erly separated  are  not  accepted  bv  the  con- 
signee or  owner  of  the  cargo,  the  carrier 
should  not  have  them  exposed  on  the  wharf, 
but  should  store  them  in  a  place  of  safety, 
notifying  tbe  consignee  or  owner  that  they  are 
so  stored,  subject  to  the  lien  of  the  .ship  for 
the  freight  and  charges,  and  when  he  has  done 
so  he  is  no  longer  liable  on  his  contract  of  af- 
freightment." This  statement  of  the  law  is 
reaffirmed  in  Ex  parte  EiUfton,  05  U.  8.  68,  75 
[24:878,  875],  and  is  fully  supported  by  tbe 
autliorities  both  in  this  country  and  in  Eng- 
land. 

Thus  in  JfeAndrctd  v.  WhitlorJc,  62  N.  Y.  40. 
11  Am.  Rep.  057,  it  was  lield  that  a  carrier  of 
goods,  by  water,  may  land  them  at  a  wharf  at 
the  port  of  desiinatit)ii,  but  not  until  after  he  luis 
given  the  consignee  due  notice  of  their  airivid 
and  unlading,  and  afforded  him  a  r<':isonul)<e 
time  to  take  charge  of  nud  secure  them.  In 
the  meantime,  instead  of  leaving;  tlieni  on  the 
wharf,  it  is  his  duty  to  take  care  of  them  ft)r 
the  owners.  S'*e  also  to  the  same  effect  7siuii 
V.  New  Jersey  S  B.  Co.  49  N.  Y.  442.  10  Am. 
Hep  402;  The  Mary  WashiiVftnt,  1  Chase. 
Dec.  125;  The  S^iuUe.  7  Blatchf.  186;  Kohii  v. 
l^eknd,  a  La.  224.  23  Am.  Dec.  453;  The 
TylHie,  1  Woods,  niriS,  301;  Angell.  Car-  [83 
riers,  §  310,  and  Kedf.  Carriers,  ^  120. 

In  the  present  case,  as  shown  by  the  seven- 
teenth and  eighteenth  findings  of  fact,  the  car- 
rier did  not  comply  with  tlie  rcriuirement  of 
the  law  in  giving  notice  of  tlie  time  and  place 
the  steamer  would  discharL"j  her  cargo,  nor 
did  the  consignees  have  any  knowledge  either 
of  the  vessel's  readiness  to  'lischarge  or  that 
their  merchandise  would  bo  or  had  been 
landed  and  deposited  upon  the  Inman  dock: 
and  the  question  is  whether  the  special  condi- 
tions and  stipulations  of  the  bill  of  lading 
were  intended  to  dispense  with  such  notice,  or 
can  be  reasonably  ci»ustrued  to  mean  that  the 
carrier  was  authorized  to  deposit  the  goods  on 
the  wharf  at  the  risk  of  the  consignees  with- 
out giving  them  previous  notice,  and  a  rea- 
sonable opportunity  to  take  charge  of  the 
same. 

The  only  clauses  of  the  bill  of  lading  bearing 
upon  this  qu(!Slion  are  the  firbt,  third,  and 
fourth,  as  above  quoted. 

The  exemption  from  liability  for  loss  by 
*'fire  after  unloading,"  does  not,  by  its  terras, 
confer  any  authority  to  deposit  the  goods  upon 
the  wharf  without  notice  to  and  at  the  risk  of 
the  consiiinees.  The  wi;rds,  **  hre  after  un- 
loading," must  receive  a  reasonable  construe 
tion.  They  manifestly  do  not  confer  upon 
the  carrier  an  un(|ualiiied  discretion  as  to  when 
and  where  the  cargo  maybe  unloaded.  The 
steamship  company  could  not,  for  instance 
under  that  provii^ion  of  the  bill  of  lading,  have 
discliarged  the  goods  of  the  consignee  at 
Brooklyn  or  Jersey*  City,  and  claimed  exemp- 
tion from  lialnlity  in  theeventof  their  destruc- 
tion by  tire  while  so  Imded.  Tbe  clause  clearly 
contemplates, and  shouhl  be  confined  to,  a  law- 
ful unloading,  made  in  the  proper  execution 
of  the  con:ract  to  deliver — such  an  unloading 
as  will  conform  to  the  law  or  usage  of  the  port 
of  destination,  or  to  the  special  contract  of^thc 
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parties.  The  generality  of  its  language  in  this 
case  is  to  be  restricted  and  interpreted  by  the 
RubscqueDt  and  more  particular  provision 
found  inthe  third  of  the  above  clauses^directing 
the  disposition  to  be  made  of  the  goods,  if  the 
same  are  not  taken  from  alongside  of  the  vessel 
when  it  is  ready  to  discharge.  These  clauses 
84]  do  not  operate  to  limit  the  carrier's  *duty 
and  obligation  as  prescribed  by  law,  beyond 
what  is  clearly  expressed  in  the  terms  tliereof, 
or  may  be  fairly  implied  therefrom.  They  do 
not,  either  sin.i^ly  or  collectively,  relieve  the 
carrier  from  its  duty  to  notify  the  consignees 
of  the  time  and  p'ace  of  discharging  the 
merchandise;  nor  no  they  authorize  the  car- 
rier to  deposit  the  goods  on  the  wharf  at  the 
risk  of  the  consignees  without  such  notice. 

In  The  Santee,  7  Blatchf.  180.  the  bill  of 
lading  contained  the  special  clause  that  the 
articles  named  therein  should  be  at  the  risk  of 
the  consignee  or  owner  thereof,  as  soon  as 
delivered  from  the  tackles  of  the  steamer  at 
her  port  of  destination,  and  that  they  should 
be  received  by  the  consignee,  package  by  pa<'k- 
age,  as  so  delivered.  If  not  taken  away  the 
same  <iay,  they  might  be  sent  to  a  store  or  per- 
mitted to  lie  where  landed,  at  the  expense  and 
risk  of  the  owner  or  consignee.  It  was  held 
by  the  court  that,  notwithstanding  such  special 
contract,  it  was  the  duty  of  the  carrier  to  give 
reasonable  notice  to  the  consignees  of  the 
arrival  and  discharge  of  the  vessel,  so  as  to 
enable  them  to  attend  and  receive  the  goods, 
and  themselves  assume  and  exercise  that  care 
and  responsibility  of  which  the  carrier  was  to 
lie  relieved.  The  same  rule  is  laid  down  in 
Odlinit  V.  Bnrn»,  03  N.  Y.  1 ;  Tarbell  v.  Royal 
Exch.  SidmngCo.  HON.  Y.  170;  and  Wheeler 
on  Carriers.  833. 

In  Tarbell  v.  H/i>yalExch.  SJiipping  Co.  supra, 
the  bill  of  ladini;  on  merchandise,  from  a 
foreign  port  contained  the  provision  that  the 
goods  were  to  be  delivered  from  the  ship's 
deck  (when  the  ship  owner's  responsibility 
should  cease)  at  the  port  of  New  York,  and 
*  *  were  to  be  received  by  the  consignees  im- 
me<l lately  the  vessel  is  ready  to  discharge,  or 
otherwise  they  will  be  landed  and  ator^,  at 
the  sole  expense  and  risk  of  the  consignees,  in 
the  warehouses  provided  for  that  purpose,  or 
in  the  public  store,  as  the  collector  of  the  port 
of  New  York  shall  direct."  The  court  of  ap- 
peals of  New  York  held  that  the  carrier  must, 
if  practicable,  give  notice  to  the  consignee  of 
the  arrival  of  the  goods,  and  that  when  this 
had  been  done,  and  the  goods  had  been  dis- 
charged in  the  usual  and  proper  place,  and 
reasonable  opportunity  afforded  to  the  con- 
signee to  remove  them,  the  liability  of  the  car- 
85]  rier  *as  such  would  terminate,  and,  in  re- 
spect to  the  clauses  in  question, the  court  said: 
**  The  general  duty  of  a  carrier  to  deliver,  and 
of  a  consignee  to  receive,  as  defined  in  the 
authorities  to  which  we  have  referred,  is  not, 
we  think,  essentially  changed  by  the  clause 
in  the  bill  of  lading  that  the  goods  are  to  be 
delivered  from  the  ship's  deck  (when  the 
ship  owner's  responsibility  shall  cease)  or  by 
the  clause  that  the  goods  are  to  be  received 
by  the  consignee  'immediately  the  vessel  is 
ready  to  discharge.' " 

The  position  taken  in  the  opinion  of  the] 
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court  that  the  clauses  in  the  bill  of  lading 
under  consideration  are  inconsistent  with  the 
idea  of  personal  notice  to  the  consignees,  if 
not  supported  by  the  authorities,  but  is  in 
direct  conflict  therewith. 

The  case  of  OUadeU  v.  Thonuion,  56  N.  Y. 
194,  cited  in  the  opinion,  is.  when  analyzed, 
essentially  different  from  the  case  at  bar.  la 
that  case  the  bill  of  lading  contained  the  pn>- 
vision  that  the  goods  shoulil  be  taken  from 
alongside  by  the  consignees  "  immediately  the 
vessel  is  ready  to  discharge,  or  otherwise  tlie 
privilege  is  reserved  to  the  vessel  to  land 
them  on  Vie  pier,  or  put  them  into  craft,  or 
deposit  them  in  the  warehouse  designated  by 
the  collector  of  the  port  of  New  York,  all  at 
the  expense  of  the  consignee,  and  at  his  ri«k 
of  fire,  loss,  or  injury."  It  was  held  by  th« 
court  that  it  was  not  incumbent  on  the  carrier 
to  give  notice  of  readiness  to  discharge  the 
gocKls  as  a  condition  of  his  exercising  tht 
privilege  of  depositing  them  upon  the  pier, 
and  that  while  so  deposited  they  were,  b? 
the  terms  of  the  contract,  at  the  consignees 
risk  of  fire,  loss,  or  injury. 

This  decision  means  nothing  more  than 
that  under  the  alternative  privilege  reserved 
to  the  vessel  the  carrier  had  the  right  to  land 
the  goods  on  the  pier  at  the  consignees*  ex- 
])(:use  and  risk  of  fire,  loss,  or  injury,  with- 
out giving  the  consignees  previous  notice  or 
opportunityto  take  the  goods  from  alongsid* 
the  ship.  The  bill  of  lading  in  the  case  at 
bar  contains  no  stipulation  reserving  to  the 
vessel  the  privilege  of  landing  the  goods  oa 
the  pier  at  the  expense  and  risk  of  the  coo* 
signees,  as  in  Qleadeli  v.  TnofMon.  The  pro- 
vision of  the  bill  of  lading  in  the  present  caia 
is  that  the  goods  are  to  kfe  taken  from  alonir- 
side  *by  the  consignees  'immediately  the  [86 
vessel  is  ready  to  discharge,  or  otherwise  they 
will  be  landed  by  Uue  mm^ter  and  deposited  at 
the  expense  of  the  consignees,  and  at  thdr 
risk  of  fire,  loss,  or  injury,  in  the  %oarehoum 
provided  for  that  purpose  or  in  the  pvbUe  ston^ 
as  the  collector  of  the  port  of  New  York 
shall  direct,"  and  when  deposited  in  the 
warehouse  or  store  to  be  subject  to  storage. 

If  the  rule  laid  down  in  Glefidell  y.  T7tom» 
son  is  sound  and  applicable  to  the  case  under 
consideration,  then,  upon  its  failure  or  neglect 
to  give  the  consignees  notice  of  the  time  and 
place  of  discharging  the  cargo  so  as  to  en- 
able them  to  take  their  goods  from  along«idt 
the  vessel,  the  steamship  company  was  l>ound 
to  land  and  deposit  the  goods  in  the  warehouse 
provided  for  that  purpose  or  in  a  pubiie 
store,  as  the  collector  of  the  port  of  New 
Yord  might  direct.  If  it  failed  to  give  tlM 
con8i<^nees  proper  notice  and  opportunity  to 
take  the  goods  from  alongside  when  tbe 
vessel  was  ready  to  discharge,  then  the  al- 
ternative obligation,  by  the  express  terms  of 
the  contract,  was  that  the  master  of  tht 
steamer  should  land  and  deposit  the  goods  ia 
a  warehouse  or  public  store  as  the  collector 
might  direct.  No  right  however  was  reserved 
in  this  stipulation  to  deposit  the  merchan- 
dise upon  the  pier  at  the  risk  of  the  consignaei. 
On  the  contrary,  the  express  undertaking  on 
the  part  of  the  carrier,  by  this  provision  of 
the  contract,  was  that  if  the  goods  were  not 
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taken  from  alongside,  the  master  should  land 
«nd  deposit  them  in  one  or  the  other  of  the 
designated  places. 

The  duty  on  the  part  of  the  consignees  to 
take  the  goods  from  alongside  the  vessel  neces- 
sarily depended  upon  their  having  notice  of 
the  lime  and  place,  when  and  where,  the  vessel 
would  discharge  her  cargo,  and  be  ready  to 
make  delivery.  When,  therefore,  the  carrier 
proceeded  with  the  discharge  without  giving 
such  notice,  the  alternative  stipulation  of  the 
contract,  as  well  as  its  legal  obligation  under 
the  law,  required  that  the  goods  should  be 
"landed  and  deposited'*  to  the  manner  speci- 
fied; and  the  fact  that  the  place  for  depositing 
the  consignment  was  specially  designated  and 
provided  for  in  event  it  was  not  taken  from 
S7]4longside  the  vessel,  *clearly  negatives  the 
right  of  the  carrier  to  deposit  it  on  the  wharf 
at  the  risk  of  the  consignees.  If  the  steamship 
<K>mpany  had,  without  notice  to  the  consignees, 
landed  and  deposited  the  goods  in  a  bonded 
warehouse,  or.  as  directed  by  the  general 
order  of  the  collector,  in  public  store  §r)2-510 
Washington  street,  then  the  case  would  have 
c^me  within  the  rule  laid  down  in  QUaddl  v. 
ThofMon. 

There  is  no  finding  of  fact  in  this  case,  sup- 
porting the  suggestion  that  the  ''warehouse," 
referred  to  in"  the  third  of  the  above  quoted 
clauses  of  the  bill  of  lading,  was  the  covered 
pier  or  wharf  on  which  the  goods  were 
landed.  The  word  **  warehouse,"  wherever 
used  in  the  bill  of  lading,  is  coupled  with  the 
words  '*  public  store,"  and  it  is  plainly  evident 
that  they  have  the  same  meaning.  That  these 
words  are  synonymous,  and  that  '* warehouse," 
when  used  alone,  means  a  "bonded  warehouse" 
clearly  appears  in  the  sections  of  the  Revised 
Statutes  rtflating  to  the  collection  of  custom 
duties.  Sections  2054,  et  »eq.  That  no  differ- 
ent meaning  is  given  to  the  word  "ware- 
bouse."  when  used  in  connection  with  the  cus- 
toms laws,  further  appears  from  the  definition 
given  it  in  the  standard  diciionaries. 

It  appears  by  tiie  sixteenth  finding  of  fact 
that  the  respondent  on  the  afternoon  of  Janu- 
ary 31,  1883,  soon  after  the  entry  of  the  vessel, 
caused  a  notice  of  the  time  and  place  uf  dis- 
charge to  be  posted  on  a  bulletin  board  in  the 
customhouse;  that  it  was  usual  to  post  such 
notice  there,  but  that  it  was  not  usual  to  pub- 
lish it  in  the  newspapers;  and  the  conclusion 
reached  by  this  court  is  *'that  if  any  notice  of 
such  unloading  was  required  at  all.  the  bulletin 
posted  in  the  customhouse  was  sufficient  un- 
der the  practice  and  usage  of  the  port  of  New 
York." 

This  conclusion  of  the  court  cannot,  for 
several  reasons,  be  sustained.  There  is  no 
finding  of  the  court  below  of  any  practice  or 
usage  at  the  port  of  New  York  dispensing 
with  personal  notice  to  the  consignees,  nor  that 
Dotice  posted  at  the  customhouse  would,  by 
any  well  established  or  known  usage,  charge 
or  affect  the  consignees  with  notice.  The  au- 
thorities clearly  establish  that  notice,  such  as 
88] that  posted  *upon  the  bulletin  board,  must 
be  shown  to  have  come  to  the  actual  knowledge 
of  the  consignees  in  order  to  bind  them,  or  re- 
lieve the  carrier  from  the  duty  of  giving  per 
•onal  notice. 

In  The  MiddUsex,  21    Law    Rep.    14.    15. 
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Brun.  Coll.  Gas.  605,  606,  it  was  said  by  Cur- 
tis. J.:  "Mere  knowledge  that  the  vessel  has 
arrived  and  is  discharging,  at  a  particular 
wharf,  gained  in  some  casual  manner  by  the 
consignee,  without  any  act  on  the  part  of  tha 
master,  to  indicate  a  readiness  to  deliver,  is  not 
within  the  usage,  which  is  for  the  master,  or 
some  agent  for  the  vessel,  to  give  notice  to  the 
consignees.  And  I  do  not  think  such  casual 
knowledge  is  sufficient  to  impose  on  the  con- 
signee the  duty  of  attending  to  the  discharge 
of  the  vessel,  and  being  in  readiness  to  receive 
his  goods  as  soon  as  they  are  ready  for  deliv- 
ery. .  .  .  It  must  be  remembered  that  it  is  not 
knowledge  of  the  arrival  of  the  vessel  and  that 
she  is  discharging,  but  notice  of  the  readiness 
of  the  master  to  deliver,  which  is  the  operative 
fact." 

In  Kohn  v.  Packard,  8  La.  2:^.4,  229.  23  Am. 
Dec.  458,  the  question  wiiether  notice  of  the 
arrival  of  a  vessel  published  in  the  newspapers 
was  binding  upon  the  consignees,  was  clearly 
and  convincingly  treated  liy  Porter,  J.,  who 
said:  **  If  we  understand  correctly  the  usage 
as  proved  in  evidence,  it  is  this:  timt  notice  in 
the  newspapers  of  the  time  and  place  of  the 
landing  goods  from  a  vessel,  is  such  notice  as 
places  the  goods  at  the  risk  of  the  consignee. 
In  other  words,  that  constructive  notice  binds 
the  party  as  effectually  as  personal  notice 
would.  If  this  be  the  custom,  then  it  is  one 
which  this  court  is  prepared  to  say  it  cannot 
sanction.  Authorities  have  been  read  to  show 
that  the  goods  are  to  be  delivered  according  to 
the  usage  of  the  p>rt  to  which  they  are 
shipped.  The  principle  may  be  admitted 
without  stall  affecting  the  conclusion  to  which 
we  have  come,  for  though  the  custom  may 
regulate  the  delivery,  it  cannot  dispense  with 
it.  Such  would  be  the  effect,  however,  of  the 
usage  relied  on  in  numerous  instances.  We  un- 
derstand that  it  is  of  the  essence  of  the  contract 
of  affreightment  that  there  be  an  enganement 
to  deliver  the  goods  to  the  consignee.  He  con- 
sequently *must  be  informed  of  the  time  [80 
and  place  the  delivery  is  to  be  made,  to  ennble 
him  to  receive  them,  and  if  he  has  not  that  in- 
formation, the  other  party  to  the  contract  can- 
not dissolve  it.  Yet  the  custom  relied  on 
assumes  that  he  may;  for  if  notice  in  the  news- 
papers is  to  bind  the  consignee  of  the  goods, 
though  he  never  hears  of  it  or  sees  it,  and  if 
such  notice  confers  on  the  master  of  the  vessel 
the  right  to  land  the  goods  on  the  levee,  where 
they  are  destroyed  or  stolen,  then  it  follows 
that  the  custom  dispenses  with  delivery,  or 
anything  equivalent  to  it.  This  we  think  cus- 
tom cannot  do.  There  must  be  the  act  of  both 
parties  to  terminate  the  contract,  or  tlie  default 
of  one  of  them  to  authorize  the  other  to  do  so." 

In  1  Parsons  on  Shipping,  p.  221,  it  is  laid 
down  as  a  general  proposition  that  "in  all 
cases  the  master  is  required  to  give  notice  to 
the  consignee  of  the  arrival  of  the  vessel,  and 
of  his  readiness  to  discbarge  the  cargo,  and 
knowledge,  therefore,  acquired  that  the  vessel 
has  arrived  and  will  disciiarge  her  cargo  at  a 
particular  wharf,  is  not  enough.  Qenerally  if 
a  notice  in  the  newspapers  is  relied  on,  it  must 
be  shown  that  the  consignee  read  the  notice.*' 
This  same  rule  is  approved  in  Leggett  on  Bills 
of  Lading,  p.  270. 

There  is  not  only  no  finding  by  the  court 
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below  that  the  deposit  of  the  goods  on  the 
iDman  pier.  No.  86,  without  previous  notice 
to  the  consignees,  was  in  accordance  with  any 
general  usage  of  the  port  of  New  York.  but« 
on  the  contrary,  the  court  found  a  state  of 
facts  which  established  a  course  of  dealing  be- 
tween the  parties  inconsistent  with  any  such 
usage. 

Tnus.  by  the  nineteenth  finding,  it  appears 
that  during  the  five  years  preceding  the  con- 
stflrnment  in  question  the  libeliints  had  received 
six  consignments  of  merchandise  in  steamships 
belonging  to  the  respondent,  under  bills  of 
laalng  substantially  in  the  same  form  as  the 
bill  of  lading  herein,  all  of  which  were  landed 
and  discharged  on  pier  No.  89;  that  during  the 
same  period  the  freight  bills  for  these  six  con- 
signments were  sent  to  the  libclsnts,  each  con- 
taining a  reference  to  that  pier,  and  that  pier 
only,  as  the  pier  of  the  respondent  company 
where  the  goods  would  be  found  upon  their  ar- 
OO]'  rival  and  discharge;  *that  this  was  true  of 
the  consignment  to  the  libelants  in  this  case, the 
freight  bill  of  which  was  the  same  in  form  as 
the  preceding  six,  and  which  was  not  received 
by  the  libelants  until  February  1.  1888,  the 
day  after  the  goods  had  been  destroyed  by 
fire. 

It  was  further  found  by  the  court  below: 

*'20.  That  during  the  said  five  years  pre- 
ceding the  time  of  the  arrival  of  the  Rteamship 
Egypt  in  this  case,  that  beinc  the  period  dur- 
ing which  the  libelants  had  been  receiving 
goods  by  the  respondent's  line  from  time  to 
time  as  aforesaid,  there  have  been  two  hun- 
dred and  forty-one  arrivals  of  the  respondent's 
steamships  at  said  port  of  New  York  coming 
from  said  port  of  Liverpool,  and  in  only  eight 
instances  does  it  appear  that  the  said  steam- 
ships or  any  of  them  discharged  at  sny  dock 
other  than  that  known  as  the  National  dock, 
exclusively  occupied  and  controlled  by  the  re- 
spondent as  aforesaid,  and  no  evidence  was 
offered  with  reference  to  the  circumstances  at- 
tending the  discharge  of  said  eight  vessels. 
As  to  forty-one  of  said  steamships,  evidence  of 
the  place  of  their  discharge  was  not  produced. 

"22.  That  prior  (o  the  arrival  and  discharge 
of  said  steamship  Egypt  at  said  Inman  dock  as 
aforesaid  no  steamship  belonging  to  the  re- 
spondent from  said  port  of  Liverpool  or  else 
where  had  ever  been  discharged  at  said  dock 
owned  and  controlled  by  the  Inman  Steamship 
Ck>mpany,  Limited,  as  aforesaid. 

*'28.  That  said  dock  known  as  the  National 
dock,  being  pier  No.  89,  North  river,  in  the 
city  of  New  York,  is  and  was  at  the  time  of 
the  arrival  of  the  steamship  Egpyt  as  aforesaid 
the  usual  and  a  proper  place  at  said  port  of 
New  York  for  the  discharge  of  cargoes  com- 
ing from  said  port  of  Liverpool  in  steamships 
belonging  to  the  respondent  company,  and  is 
and  was  at  such  time  a  proper  place  at  said 
port  of  New  York  for  the  discharge  of  the  said 
thirty-six  packages  of  merchandise  belonging 
to  the  libelants,  and  destroyed  as  aforesaid. 

"24.  That  said  dock  known  as  the  National 
dock,  being  said  pier  No.  89.  North  river,  in  the 
91]city  of  New  York,  was 'the  dock  and  place 
ordinarily  and  generally,  but  not  invariably, 
used  at  said  port  of  New  York  for  the  discharge 
of  cargoes  coming  from  said  port  of  Liverpool 
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in  steamships  belonging   to  the  respondent 
company. 

"25.  That  the  National  dock,  being  pier 
No.  39.  North  river,  in  said  city  of  New  York, 
is  and  was  at  the  time  of  the  discharge  of  the 
.steamship  Egypt  as  aforesaid  the  dock  or  wharf 
to  which  consignees  of  cargo  coming  from  ssiti 
port  of  Liverpool  to  said  port  of  New  York  in 
steamships  belonging  to  the  respondent  com- 
pany would  naturally  and  usually  go  for  the 
purpose  of  caring  for  and  receiving  a  delivery 
of  their  consignments." 

It  is  also  admitted  in  the  amended  answer  of 
the  respondent  that  "there  is  nothing  in  the 
bills  of  lading  which  led  the  libelants  to  be- 
lieve  that  the  goods  in  said  bills  of  lading  w«^re 
not  to  be  landed  on  said  National  dock  (No. 
39)  and  there  delivered"  to  the  libelants. 

It  is  not  set  up  or  claimed  in  the  answer  of 
the  respondent  that  in  discharging  and  depos- 
iting the  goods,  without  notice  to  the  con- 
signees, at  a  different  pier  from  that  at  which 
it  was  in  the  habit  of  landing  and  delivering 
other  consifirnments  to  the  libelants,  the  c:tr- 
rier  was  acting  in  pursuance  of  any  e^tabM«h>'(l 
custom  or  usage  of  the  port  of  New  York. 
No  such  justification  isset  up;  on  the crmtrary, 
the  answer  alleges  that  the  cou.<iignees  had  due 
and  proper  notice  that  the  g  mmIs  would  U^. 
landed  or  discharged  at  pier  No.  30.  It  denied 
the  libelants'  allegation  that  tliey  did  not  li:ive 
notice  that  the  goods  were  not  to  be  landed  and 
delivered  at  the  National  dock,  No.  39.  an<! 
averred  that  the  libelants  di<l  have  notice  Hint 
the  goods  carried  bv  the  E«rypt  were  tu  be 
landed  at  pier  No.  86,  at  which  they  were  net- 
ually  landed.  The  seventeenth  finding  of  fact 
contradicts  this  denial  and  averment  of  iLe 
answer. 

The  carrier  having  landed  and  deposited  tho 
goods,  not  at  its  usual  and  customary  placu  of 
discharge,  where  the  consignees  would  natural- 
ly expect  to  receive  their  consignment,  as  th(*y 
had  always  previously  done,  and  there  lieingac 
implied  undertaking  on  the  part  of  the  carriers 
to  discharge  *at  the  usual  wharf  according[tl2 
to  the  established  course  of  dealing  betwi-cn 
the  parties,  the  duty  of  giving  notice  that  the 
discharge  and  delivery  of  the  goods  would  lie 
made  at  another  and  different  place  became 
the  more  imperative  upon  the  carrier. 

In  Story  on  Bailments,  section  545,  it  is  said: 
"In  America  the  rule  adopted  in  regard  to  for- 
eign voyages,  although  it  has  been  matter  of 
some  controversy,  seems  to  be  that  in  such 
cases  the  carrier  is  not  bound  to  make  a  per- 
sonal delivery  of  the  goods  to  the  consignee, 
but  it  will  be  sufficient  that  he  lands  them  at 
the  usual  wharf  or  proper  place  of  landing,  and 
gives  due  and  reasonable  notice  thereof  to  tbt 
consignee.  .  .  .  But  it  is  of  the  very  es- 
sence of  the  rule  that  due  and  reasonable  no- 
tice should  be  given  to  the  consignee  before  or 
at  the  time  of  the  landing  and  that  he  should 
have  a  fair  opportunity  of  providing  suitaUs 
means  to  take  care  of  the  goods  and  to  cany 
them  away." 

So,  in  Addison  on  Contracts,  section  961: 
"If  it  is  customary  for  the  carrier  by  water  to 
carry  merely  from  port  to  port,  or  from  wharf 
to  wharf,  and  for  the  owner  or  consignee  to 
fetch  the  goods  from  the  vessel  itself,  or  from 
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the  wliarf,  m  soon  as  the  arrival  of  the  ship 
hits  been  reported,  the  carrier  must  give  such 
owner  or  consignee  notice  of  the  arrival  of  the 
coods  on  board,  or  at  the  customary  place  of 
destination,  in  orderlo  discharge  himself  from 
further  liability  as  a  carrier.  He  cannot  at 
once  discharge  himself  from  further  liability 
by  immediately  landing  the  goods  without  any 
notice  to  the  consignee,  but  is  bound  to  keep 
the  goods  on  board  or  on  the  wharf,  at  his  own 
risk,  for  a  reasonable  time,  to  enable  the  con- 
signee or  his  assigns  to  come  and  fetch  them.*' 

The  rule  thus  laid  down  is  supported  by  S/il- 
m/>n  Fans  Mfg.  Co.  v.  The  Tangier,  8  Ware,  110, 
21  Law  Hep.  6;  Gibson  v.  Culver,  17  Wend.  805, 
81  Am.  Dec.  297;  2  Kent.  Com.  604;  Maclach- 
laii.  Merchant  8bippinff,(4th  ed.)458.  454;  Hvde 
V.  Trent  db  M.  Nav.  Co.  5  T.  R.  389;  QatUffe 
▼.  Bourne.  4  BIng.  N.  C.  814. 

In  Oatliffe  v.  Bourne,  to  a  declaration  on  a 
contract  by  a  master  of  a  steam  vessel  to  convey 
poods  from  Dublin  to  London,  and  to  deliver 
th**  same  at  the  port  of  London  to  the  plain- 
03]  lilT  *or  his  assigns,  a  plea  was  filed  to  the 
effect  that  after  the  arrival  of  the  vessel  at  Lon- 
don defendant  caused  the  goods  to  be  un- 
shipped and  safely  and  securely  landed  and 
deposited  in  and  upon  a  certain  wharf,  called 
Fenning*8  wharf,  at  the  port  of  Loncion,  there 
to  remain  until  they  could  be  dclivend  to  the 
plaintiff,  said  wharf  being  a  place  where  goods 
from  Dublin  were  customarily  landed  and  de- 
poMited  for  the  use  of  consignees,  and  a  pince 
fit  and  proper  for  such  purposes;  that  while 
the  goods  were  thus  deposited  upon  said  wliarf 
snd  before  a  reasonable  time  for  delivery  had 
elapsed,  they  were  destroyed  by  an  acciileninl 
fire.  This  plea  was  held  to  be  bad,  and  the 
carrier  was  charged  with  the  loss  of  the  goods 
sccidentally  burned  while  deposited  on  the 
wharf.  Tiiis  decision  was  affirmed  in  the  Ex- 
chequer Chamber,  4  Man.  &  G.  643,  and  in  the 
House  of  Lords,  11  Clark  &  F.  45,  7  Man.A 
G.  8r>0,  and  8  Scott,  604.  In  the  report  of  the 
case  before  the  House  of  Lords  it  is  stated  tbat 
no  notice  was  given  to  the  plaintiff  that  the 
goods  were  lauded  upon  the  wharf. 

This  case,  in  principle,  controls  the  present 
ca^e,  unless  the  special  clauses  of  the  bill  of 
ladini^  authorize  the  depositof  the  goods  upon 
the  In  man  wharf  without  notice  to  the  con- 
signees and  at  their  risk.  The  provisions  of 
the  bill  of  lading  already  considered  do  not 
confer  such  authority,  and  if  it  exists  it  must 
be  found  in  the  remaining  clause,  viz:  "The 
United  States  Treasury  having  given  permis 
sion  for  goods  to  remain  forty  eight  hours  on 
wharf  at  New  York,  any  goods  so  left  by  eon- 
$ignee  will  be  at  his  or  their  risk  of  fire,  loss, 
or  injury." 

This  is  the  only  clause  in  the  bill  of  lading 
which  in  any  way  refers  to  a  deposit  of  tlie 
goods  upon  the  wharf.  The  court  in  its 
opinion  construes  this  language  to  mean  *'  The 
United  States  Treasury  having  given  permis 
sion  for  goods  to  remain  forty-eight  hours 
on  wharf  at  New  York,  any  goods  so  remain- 
ing will  be  at  the  consignee's  risk  of  fire, 
loss  or  injury."  This  construction  not  only 
gives  no  effect  to  the  words  "  left  by  the  con- 
sie^nee,"  but  substitutes  the  act  of  the  master 
04]  for  *that  of  the  consignee.  It  makes  the 
master's  act  of  depositing  a  leaving  by  the  con- 
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signees.  The  words  "  left  by  the  consignee  " 
clearly  contemplate  the  voluntary  leaving, 
not  by  the  master,  but  by  the  consignee, 
which  could  only  occur  after  due  notice  that 
the  goods  were  so  deposited,  and  a  reason- 
able opportunity  afforded  for  removing  them. 
The  words  import  a  voluntary  act  of  leaving 
on  the  part  of  the  consignee,  that  is  to  say, 
the  consignee  must  suffer  or  permit  the  i^oods 
to  remain,  or  omit  to  remove  them  sfter  it 
has  become  his  or  their  duty  so  to  do.  The 
consignees'  duty  of  positive  and  affirmative 
action  is  not  called  into  exercise  until  after 
they  have  had  notice  that  their  gomis  will 
be  or  have  been  deposited  on  the  wharf.  Un- 
til such  notice  and  an  opportuuiiy  to  take 
charge  of  the  goods  is  given  to  the  con^iirn- 
ees.  it  is  a  perversion  of  language  to  say  that 
the  goods  are  left  by  them. 

Reading  this  clause  in  connection  with  the 
former  it  clearly  appears  that  what  the  par- 
ties meant  and  provided  for  was  that  if  the 
consignees  were  not  ready  to  rej-eive  their 
goods  immediately  upon  their  dischari^e  from 
the  vessel,  the  master  was  to  deposit  them, 
not  on  the  dock  or  wharf,  but  in  the  ^tartho'i^e 
or  public  store  at  the  expense  and  risk  of  ilic 
consiirnees;  but  that  if  the  currier  availed  it 
self  of  the  Treasury  regulations  to  deposit 
the  goods  on  the  wliarf  under  the  forty  eiijht 
hour  clause,  the  consignees'  risk  and  liuliility 
for  loss,  while  so  dcpositeti,  would  not  com- 
mence until  after  they  hud  notice  of  such  de- 
posit and  a  reasonable  opportunity  to  remove 
the  goods.  It  cannot  be  properly  said  that 
there  was  or  could  be,  on  their  part,  any 
leaving  of  the  goods  so  deposited  until  the 
consignees  were  put  upon  the  duty  of  accept- 
ing delivery,  or  taking  charge  of  the  con- 
signment, which  would  not  arise  until  they 
had  received  notice. 

This  interpretation  of  the  clause  is  sus- 
tained by  the  well  considered  case  of  McKinmy 
▼.  .Jeweit,  00  N.  Y.  2G7,  270,  272,  where  lh« 
contract  provided  that  tlie  carrier  should  nut 
be  liable  as  such,  while  the  goocls  were  "at 
anv  of  their  Riuticms  awaiting  delivery." 

But,  conre<ling  that  the  clause  is  ambigu 
ous,  the  settled  rules  of  construction  do  not 
sanction  a  llhend  interpretation  thereof  in  favor 
*of  the  carrier,  but  directly  the  reverse.  fl>.> 
Especiully  is  this  so  when,  as  in  the  present 
case,  the  steamship  company  has,  by  its  ac 
tion  in  procuring  the  forty-eight  hour  permit, 
itself  placed  a  different  construction  upon  the 
clause.  It  is  well  settled  that  the  practical 
construction  placed  i)y  parlies  interested  upon 
doubtful  or  and>i:.Mious  terms  in  a  comracl 
will  exercise  great  and  sometimes  controlling 
influence  in  determining  its  proper  meanine. 
T"»plif  V.  Tophf^  122  U.S.  121  [30:  lUO]; 
DMt't'ct  of  Columbia  v.  Gallalier^  124  U.  S. 
:m  [31:026]. 

The  general  order  for  disrharge,   obtained 

upon   the   entry  of  the  vessel,   directeil    tliat 

the  cargo,  except  certain  perishable  articles. 

gunpowder,  neat  rattle,  etc.,  should  be  landed 

and  sent  to  public  st«)re  502-510  Washington 

street.     This  general  oider  was  not  acted  on 

by  the  s'CHmsliipcompuMy,  but,  as  shown   by 

jthe  eleventh  finding  of   fact,    after  securing 

>  the    general    order  the    respondent  obtained 

i  from  the  collector  of  the  port  a  special  license, 
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under  the  provisions  of  section  2871  of  the 
Revised  Statutes,  to  unload  at  night,  and  gave 
bond  to  indemnify  and  save  the  collector 
harmless  from  any  loss  or  HablUty  which 
might  occur,  or  be  occasioned  by  reason  of 
the  granting  of  that  special  license.  The 
carrier  furthermore  voluntarily  applied  to  the 
collector  and  obtained  a  pe^mft  for  the  goods 
to  remain  upon  the  wliarf  for  forty-eight 
hours  from  the  time  of  granting  the  general 
order,  at  the  risk  of  the  owners  or  the  steamer, 
and  upon  the  agreement  that  they  would  pay 
to  the  consignees  or  owners  the  value  of  sucn 
cargo  respectively  as  might  be  stolen,  burned, 
or  otherwise  lost  while  so  deposited. 

The  permit  to  unload  at  night  was  mani- 
festly for  the  benefit  and  convenience  of  the 
carrier.  The  same  is  true  In  reppect  to  the 
permit  for  the  goods  to  remain  on  the  wharf 
for  forty-eight  hours.  The  unloading  com- 
menced in  the  afternoon  of  January  81,  after 
business  hours,  and  was  continued  through- 
out the  night;  and  even  if  notice  had  been 
given  to  the  consignees,  there  was  no  reas- 
onable time  and  opportunity  afforded  them 
to  remove  or  take  charge  of  the  goods  before 
they  were  destroyed  by  fire. 

In  the  execution  of  its  undertaking  to  deliver 
001  to  *(he  consignees  at  the  port  of  New 
York,  the  carrier  had  no  right  to  chan<;e  or 
increase  the  risk  by  any  departure  from  the 
express  stipulations  of  the  contract.  In  un- 
loading at  night  for  its  own  benefit,  and  in 
depositing  the  goods  upon  the  wharf  for  itn 
own  convenience,  the  risk  and  linbility  of 
loss  was  manifestly  increased  and  the  goods 
having  been  destroyed  while  subjected,  by 
the  voluntary  act  of  the  carrier  to  this  in- 
creased risk,  it  is  liable  for  the  loss,  unless 
expressly  exempted  by  some  provision  of  the 
affreightment  contract.  It  must  be  borne  iu 
mind,  as  Lord  Lyndhurst  expressed  it  in 
OatUffe  y.  Bo^trne,  before  the  House  of  Lords, 
that  the  contract  was  *' to  deliver  the  gootls 
to  the  consignees"  at  the  pori  of  destination. 
Instead  of  miiking, or  attempting  to  make,  such 
delivery,  either  actually  or  constructively, 
the  carrier,  on  a  permit  from  the  collector, 
deposited  the  goods  on  the  wharf,  thereby 
changing,  if  not  increasing,  the  risk  of  loss, 
in  a  way  not  provided  for  by  any  stipulation 
of  the  contract. 

Again,  it  was  found  by  the  circuit  court 
(12)  "That  said  general  order  and  special 
license  and  said  applications  and  permits  and 
the  agreements  and  engagements  therein  con- 
tained were  the  usual  and  customary  ones 
ordinarily  made  and  granted  In  such  cases, 
and  that  they  were  made  and  granted  under 
and  by  the  authority  in  and  by  s&id  bill  of 
lading  conferred  upon  the  respondent  and 
upon  said  collector  of  the  port  of  New  York 
by  the  libelants  herein,  and  under  and  in 
accordance  with  the  provisions  of  law  in  that 
behalf  and  the  regulations  of  the  United 
States  Treasury  Department  on  that  subject." 
And  further,  (13)  "That  said  applications 
were  made  and  said  general  order  and  special 
license  and  permits  were  obtained  on  behalf 
of  the  respondent  under  the  instructions  and 
by  direction  of  the  respondent's  agent  In  the 
city  of  New  York,  and  all  of  the  agreements 
and   engagements   made  and    entered    into 
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therein  or  thereby  and  on  behalf  of  the  re- 
spondent or  the  libelants  were  made  and 
entered  Into  under  and  pursuant  to  the  sania 
instructions  and  directions  of  said  agent." 

In  the  light  of  these  findings  the  contract  of 
the  parties  should  be  interpreted  as  though  tba 
cIhuro  in  question  had  *read  aa  follows:  [97 
**TheUnited  States  Treasury  having  given  pe^ 
mission  for  goods  to  remain  forty-eight  hours 
on  the  wharf  at  New  Y'ork,  at  the  sole  risk  of 
the  steamship  company,  and  upon  its  undertak- 
ing to  pay  to  the  consignee  or  owner  the  value 
of  such  cargo  respectively  as  may  be  stolen, 
burned,  or  otherwise  lost  while  so  remaining, 
now  it  is  understoofl  that  if  the  steamship 
company  avails  itself  of  this  regulation,  and 
obtains  permission  for  the  consignment  to  rs- 
main  on  the  wharf  for  forty  eight  hours  upoa 
said  terms,  its  risk  and  liability  for  losses  shall 
only  continue  and  remain  in  force  until  the 
consignee  has  had  due  notice  and  opportunity 
to  remove  or  take  charge  of  the  goods;  and  if, 
thoreafter,  they  are  left  by  the  consignee  It 
will  be  at  his  risk  of  fire,  loss,  or  injury.** 
This  harmonizes  all  the  clauses,  and  is  alona 
consistent  with  the  correlatiye  duties  and  obli- 
gations of  the  parties. 

It  is  not  material  to  the  present  case  to  de- 
termine whether  the  regulations  of  the  Treas- 
ury Department,  set  out  In  the  eleventh  findioc 
of  the  court  below,  have  the  force  of  law,  and 
impose  upon  the  steamship  company  the  duty 
of  entering  into  the  stipulation  to  pay  the  ooa* 
(:ignecs  for  the  loss  of  the  goods  deposited  on 
the  wharf  under  the  forty  eight  hour  permit. 
That  stipulation  was  entered  into  voluntarily 
by  the  steamship  company.  There  wan  no  re- 
quirement in  the  contract  of  affreightment 
that  it  should  obtain  any  such  permit,  and  h 
cannot  be  properly  said  that  the  stipulation 
which  it  entered  into  in  order  to  secure  pe^ 
mission  for  the  goods  to  remain  forty-eight 
hours  on  the  wharf,  was  inconsistent  with  any 
provision  of  the  law  or  regulations  of  the 
Trcaftury  Department.  No  provision  of  the 
bill  of  lading  exempted  the  carrier  from  liabil- 
ily  for  loss  by  fire  that  might  happen  whila 
the  goods  were  deposited  on  the  wharf  under 
the  forty  eight  hour  permit,  and  no  reason  ap- 
pears why  the  carrier  might  not  expressly  un- 
dertake a  liability  which  the  law  would  othe^ 
wise  impose  upon  it,  until  by  proper  notice  the 
duty  of  taking  care  of  the  goods  waa  shifted 
or  transferred  to  the  consignees. 

But,  it  is  said,  the  consignees  cannot  avafl 
themselves  of  this  promise  made  by  the  steam- 
ship company  to  the  collector,  'because  [98 
they  are  not  pri  vies  thereto.  This,  however,  \p 
nores  the  above  findings  of  fact  by  the  court, 
which  make  the  consignees  parties  to  thea^ 
rangement.  Aside  from  this,  while  it  is  un- 
doubtedly the  general  rule  thata  person  whoii 
not  a  party  to  a  simple  contract,  cannot  enforce 
such  contract  at  law,  and  that  a  promise  made 
by  one  person  to  another  for  the  lienefit  of  a 
third,  who  is  a  stranger  to  the  consideration, 
will  not  support  an  action  by  the  latter  (&<0m 
Nat.  Bank  of  St.  Louis  v.  Orand  Lodge  F.  dA^ 
M.  98  U.  8.  128  [25:  75]),  there  are  many  ex- 
ceptions to  the  rule,  one  of  which,  accofdiof 
to  the  New  York  decisions,  ia  where  the  party 
seeking  to  enforce  the  contract  waa  intended 
to  be  the  beneficiary  of  the  promise.    Lam- 
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rence  v.  Fox,  20  N.  Y.  2C8;  Co»(er  v.  Albany, 
48  N.  Y.  890.  410.  412;  Oarnney  ▼.  Boffer»,  47 
N.  Y.  238,  7  Am.  Rep.  410;  Vroaman  ▼.  Ihir- 
fwr.  69  N.  Y.  280.  25  Am.  Hep.  195. 

The  promise  mnde  by  the  Bloamship  com- 
fMtny  in  the  present  case  falls  directly  within 
the  rule  announced  in  Vrooman  ▼.  Turner,  69 
N.  Y.  280,  25  Am.  Rep.  195,  there  being, 
first,  a  clear  intent  by  the  promisor  to  secure 
a  benefit  to  the  consignees;  second,  a  privity 
between  the  two  in  respect  to  the  protection 
of  the  goods,  the  risk  of  which  the  carrier  as- 
sumed; and,  third,  an  obligation  or  duty  owing 
by  the  steamship  company  to  the  consignees 
to  properly  care  for  the  goods  until  delivery 
could  be  made,  which  gave  to  the  consignees 
a  legal  and  equitable  claim  to  the  benefit  of 
the  promise.  The  decisions  in  other  states  are 
conflicting  on  this  question. 

But  if  an  action  at  law  would  not  lie  upon 
the  promise  made  by  the  respondent  in  obtain- 
ing the  forty-eight  hour  permit,  it  by  no  means 
follows  that  the  consignees  could  not  success- 
fully invoke  the  aid  of  a  court  of  equity  in 
enforcing  the  agreement  The  legal  rule  in- 
voked is  not  so  rigidly  or  so  strictly  adhered 
to  by  courts  of  equity  as  by  courts  of  law. 
Thus,  in  Kdler  v.  Ashford,  133  U.  S.  610.  625 
(38:  667,  673],  the  mortgagee  was  permitted 
to  enforce  in  equity  a  contract  between  the 
mortgagor  and  his  grantee,  by  the  terms  of 
^hich  tlie  grantee  assumed  the  payment  of  the 
mortgaged  debt.  See  aNo  WiUdrd  v.  Wood^ 
135  U.  S.  809-314  [84:  210-213];  Norwood  v. 
DeHart,  80  N.  J.  Eq.  412. 
09]  *Now  the  broad  principles  of  equity  are 
recognized  and  applied  by  the  admiralty  courts, 
and  the  steamship  company's  agreement  beine, 
as  properly  held  by  the  court  below,  an  ad- 
miralty contract,  and  the  consignees  being  the 
parties  intended  to  be  benefited  thereby,  and 
It  being  one  contemplated  by  the  parties  at  the 
time  of  entering  into  the  contract  of  affreight- 
ment, no  valid  reason  is  seen  why  the  con- 
signees should  not  have,  by  this  libel,  the  r!<^ht 
to  enforce  the  stipulation,  voluntarily  entered 
Into  by  the  steamship  company,  which  agree- 
ment is  not  in  conflict  with  any  provision  in 
the  bill  of  lading. 

It  is  true  that  the  court  below  found 
(twenty  seventh  finding)  that  it  was  the  inten- 
tion of  the  parties  to  the  bill  of  lading  that 
goods  rem  Hi  ning  for  forty-eight  hours  on  the 
wharf,  under  the  permit  obtained  on  the  ap- 
plication of  the  steamship  company,  should  be 
at  the  risk  of  the  consignee  of  fire,  notwith- 
standing the  agreement  of  the  steamship  com- 
pany to  assume  such  risk.  This  is  not  a  good 
finding  of  fact,  but  is  a  mere  conclusion  of  law 
bused  upon  the  court's  construction  of  the 
clauses  of  the  contract,  above  referred  to,  and 
Is  not  binding  upon  this  court. 

The  opinion  of  this  court  seems  to  proceed 
largely  upon  the  idea  that  the  consignees,  if 
they  had  received  notice,  could  not  have  re- 
moved the  goods  before  they  were  destroyed; 
and,  further,  that  inasmuch  as  they  took  no 
steps  on  the  faith  of  the  cargo  being  discharged 
at  the  usual  place,  they  were  not  prejudiced 
by  the  change.  These  are  considerations  that 
do  not  control  or  change  the  rights  and  liabil- 
ities of  the  parties.  Tiie  real  question  in  cases 
like  this,  is  whether  the  carrier  has  brought 
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itself  within  any  exemption  from  liability  by 
showing  that  the  loss  was  caused  by  the  act  of 
Qod,  or  by  the  public  enemy,  or  by  the  ship- 
per, or  was  within  some  excepted  clause  in  the 
contract  of  affreightment.  If  this  is  not 
shown,  the  carrier  is  liable  for  the  loss.  C^rk 
V,  BamweU,  53  U.  S.  12  How.  272.  280  [18:  985. 
9881. 

While  not  controverting  the  legal  principles 
governing  the  liabilities  and  duties  of  carriers, 
the  opinion  of  the  court  seems  to  imply  that  to 
some  extent  they  should  be  mo<iified  *or[100 
suspended  to  meet  the  improved  modern  meth- 
ods of  rapid  transportation.  But  I  submit  that 
long  established  legal  principles,  founded  up- 
on a  wise  public  policy,  are  not  to  be  either 
ignored  or  disregarded  to  meet  a  supposed 
public  convenience,  especially  In  a  case  like 
the  present,  where  the  resident  mansiging 
agent  of  the  carrier  knew  for  at  least  six  days 
before  the  arrival  of  the  vessel  that  she  would 
land  and  discharge  her  cargo,  not  at  the  usual 
place,  but  at  the  Inman  pier,  and  thus  had 
ample  opportunity  to  give  to  the  consiL'neeh. 
who  were  known  to  the  steamship  company, 
notice  of  the  change.  The  true  rule  on  this 
question  Is  well  stated  by  Judge  Porter  iu 
Kohn  V.  Packard,  8  La.  230.  23  Am.  Dec.  453. 
as  follows:  'There  are  inconveniences  in 
whichever  way  the  question  is  viewed.  On 
the  part  of  the  owners  of  the  ship,  that  of  giv- 
ing such  notice  of  the  time  and  place  of  dis- 
charge,  as  will  enable  them  to  bring  knowl- 
edge of  the  fact  home  to  the  persons  who  are 
to  receive  the  goods,  or  in  default  thereof, 
imposing  on  the  former  the  obligation  of  send- 
ing the  merchandise  to  some  place  of  safety. 
But  this  ineonveniencc  we  think  is  not  to  be 
compared  with  that  to  which  the  latter  would 
be  subject  if  their  pr(»p<.rly  could  be  landed 
without  their  knowledge  and  be  thereby  lost 
or  damaged.  On  the  one  side  there  is  addi- 
tional trouble;  on  the  other,  probably,  a  total 
loss.  After  the  best  consicieration  in  our 
power,  we  think  the  conclusion  we  have  come 
to  is  most  consonant  to  law  and  will  tend  to 
promote  public  convenience." 

The  opinion  of  the  court  does  not  deal  with 
that  clause  iu  the  bill  of  lading  which  provides 
that  the  steamship  company,  or  itx  "agents,  or 
any  of  its  servants,  are  not  to  be  liable  for  any 
damage  to  any  goods  which  is  capable  of  being 
covered  by  insurance."  The  court  below  held 
that  this  clause  relieved  the  steamship  com- 
pany from  liability.  This  condition  or  pro 
vision  of  the  bill  of  lading  is  expressed  in  terms 
so  general  and  comprehensive  as  to  require 
the  shipper  oc  consignee  to  insure,  not  only 
against  the  enumerated  perils  and  cxceptionn, 
but  against  any  and  all  malfeasance  or  mis- 
feasance on  the  part  of  the  c^rr  i-r.  It  admits 
of  grave  doubt  whether  this  provision  is  not  so 
unreasonable  as  to  be  void  under  the  principle 
*laid  down  by  this  court  in  New  York  [lOl 
Cent.  n.  Co.  V.  Lorkwnod,  84  U.  8.  17  Wall. 
357,  380.  382  [21  :<i27,  640.  641];  Hart  v.  Penn- 
xylvanta  R.  Co.  1)2  U.  S.  3Hl  [28:  717];  Phainix 
In».  Co.  of  Jhonklyn  v.  Erie  d  W.  T/an^p.  Co. 
117  U.  S.  312,  822.  323  [29:  878,  879];  Inman 
V.  South  CaroHnaR.  Ok  129  U.  8.  128,  139 
[32:  612,  615];  Lirerpool  d;  G.  W.  Steam  Gk  v. 
P/ienix  Inn  Co.  {''The  Montana")  129  U.  8. 
397,  455  [82:  788.  797];  Car?er,   Carriers  (2a 
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ed.)  S  110,  unil  Ffek  ».  North  BUtfordtfiire  R. 
Co.  10  H.  L.  Cm.  478.  In  thia  iMtuse  the 
coniliiinn  mi  that  the  eompau;  "Ehall  nnl  be 
respoDsiMe  for  Iobb  ot  or  lojurj  to  any  marble 
.  .  .  udIcm  declared  and  Inaured  accordiDK  lo 
iu  raluc,"  and  il  WMbeld,  upon  full  consld- 
eratlon.tbat  the  condttloD,  u  ■  nbole,  wm 
unreflBontible  &□(!  void. 

Id  the  present  case  It  la  Dot  neceMary  lo  de- 
termine tliai  Ibis  claiiae  la  ao  unrea«oonble  aa 
to  be  Toid.  Bo  far  aa  it  baa  bpen  connlilercd 
bv  the  CDUTta,  it  bnn  bcoa  reatHctcd  Id  Its  up. 
plication.  Thus,  In  Tliyftn-  v.  Lkevpool  d:Q. 
^Y.  SS.  Co.  L.  R.  9  Q.  B.  646,  it  was  beli) 
not  to  coiera  loasot  tlie  goodaby  theft,  com- 
mitted while  Ihty  were  ou  boanf,  eiibtr  dur 
Ing  Ihe  Toyncc.  or  after  arrival;  and  in  Tlie 
Titixnn.  m  Fid.  Ren.  101.  while  the  provision 
waa  conaldered  valid,  it  waa  held  by  the  court 
tbnl  it  must  tic  conHlrupil  to  refer  to  Insurance 
wiilcli  might  he  obtained  in  the  unuhI  eoiirae 
of  buRinexs  from  the  ordinary  Insurance  com- 
panies, either  in  Ibe  ueual  form,  or  in  ihu 
ciiMnniary  course  of  hu.sincsn  t]|HiD  special  ap- 
pllcalloD.  In  tiiat  caw  injury  from  thebrenti. 
lug  Inoiie  of  a  apnr  propc-Uer  waa  held  not  to 
he  wiibin  the  eiemplioo. 

Giving  lo  tbe  cluuao  this  reaannnble  con- 
«triiclloa.  the  loss  In  qni'slion  would  not  have 
been  Covered  by  the  ordinary  marine  policy 
<m  Ihe  cjrfio,  whirh  generally  covers  llie  goods 
while  being  carried  aboard  ship,  during;  the 
voynge,  and  niiUl  uifely  landed,  and  no  taiiget. 
The  I'lnuKc  did  not  imiuisc  upon  ilie  consig- 
nees (lie  duly  ot  un(ici|Kiiing  that  Ihe  carrier 
WKiild  land  tlie  gooda  at  an  unusual  phiee.  anil 
il  would  have  iHen  out  of  llic  usual  course  of 
bii'-inesB  fur  ilio  consiiinees  to  have  souglii  lo 
Insure  against  what  they  did  not  and  could 
ncii  know  would  take  place. 

So.  in  reference  lo  fire  insurance.  While  it 
waonlionnbyonenf  Ihe  wiinessis thai  tire  in- 
102]  aiirance  could  have  l*ccn  *pr»cur<'d  on 
"goi'rlji  lyiuK  on  the  wbarf  hy  Ihe  aidu  of  the 
fMp,  lieforc  tliey  were  aclually  taken  away." 
tbe  claiiiie  in  queEtUm  did  nut  require  that  ihe 
C'lnsigni'i-s  sliould  have  anticipated  Ihnt  tlieir 
jroode  would  be  unloaded  at  night  and  ilu- 
posilcd  on  Ihc  wharf.  Aside  from  ihis.  It  ia 
firiliiiarily  essential  Id  a  Are  InMiraoce  policy 
tlii.l  tlie  loi'alltr  of  the  risk  sboulil  he  apet't- 
Ibd,  The  consignees  in  tbe  present  ca^ecoiild 
ift  have  complied  wlih  Ibis  general  rule  with- 
■'lit  liHving  some  knowleilf-e  or  Information  as 
■('Where  Ibeir  gooda  would  be  landed.  The 
local  ngenl  of  ihe  Btciimshtp  conipniiy  had  sii: 
days'  notice  of  the  fact  that  Ibe  cargo  of  ihe 
vessel  would  be  landed  at  tile  Inman  pier.  No. 
90.  hilt  that  fact  waa  not  commnnieuted  to 
the  consignees,  and  tbey  had  not,  UiL-refore, 
tlic  daiii  to  procure  ordinary  lire  Insurance 
upon  Ibe  goods  after  beiim  la'nilcil. 

It  would  l>u  iinreasoniible,  and  contrary  lo 
sound  piiiiclple.  lo  allow  the  carrier  lo  a-sert 
exemption  under  such  an  iiiMirancc  clause 
wjlhiiut  afTordiug  tbe  consi^jnees,  hy  proper 
niilice.  AD  opporiuolly  lo  effect  Iniurance  in 
the  usual  way  upon  their  goiHlsn  bile  ile)H»iicd 
on  the  wharf.  If,  after  being  nolillcd  that 
tlieir  goods  were  dep'isiled  on  a  puriicular 
wbnrF,  other  than  thai  at  which  Iheir  consign- 
nieiiis  were  usually  rcreivcd,  Ihe  consignees 
bad  failed  and  neglected  lo  lake  out  Inaur- 


ance,  Ihe  cinuse,  if  valid,  might  have  been  In- 
voked for  tlie  protection  of  the  f^arrter.  But 
ynder  Ihe  facts  of  tblacaae,  to  give  the  carrier 


1  am  of  opinion  that  Ibe  decree  •ppcaled 
from  should  be  reversed,  and  the  court  Uelow 
directed  to  enter  a  decree  in  favor  ot  the  lil>el- 
ania:  and  I  am  aiitborized  lo  slate  that  Mr. 
Jv'ice  Field  and  Mr.  Juiliee  Gray  coucut  1ft 
this  opinion. 


JOPEPn  T.  DUNHAM,  Appt.  [103 


(See  S.  C.  Beporter'i  ed.  103  ID.) 
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niillcrl.  Inthewurcll 
8.    Iletaiicd  imtent  ^ 

barn.  dutedJunc  10, 

envi-l>i|ie.  ta  Invalid,  aa  tiuliiRforau  iuvvutlnu  uiil 

cIhIiikiI  111  Ihe  orliiinal  iMleut. 
4.    Tho  imlent  nl  Niivpmtwr  !4.  ISKS.  No.  n:il.lis.  n» 

J<>si'|>i>  T.  Duntiam  for  an  lni|irot-iMnenl  in  I'n- 

veliiiHii.lii  not  tntrinic'd  by  tile  elcfeiiilaiii.  Cor  il« 

ins.  but  In  clirfi'iiilaiit's  eoveiopa  Ibc  Hap  laiiiiut 
be  oiicned  wtlhout  tiijurr  U>  IL 

[Ko.  20*.] 
Argutd  March  16,  19,  18!>4.    Dteided  May  te, 
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tbe  United  Siutea  for  the  Snuibera 
UlHtricl  of  New  York,  dlsniis^ini;  a  suit  in 
eijuliy,  for  tbe  infiingeiiieut  of  two  paiunu  fur 
invenlinus  granted  hy  Ihe  United  Sikles  to  tiM 
plalniiS.  Joseph  T.  Dunham,  and  brouebt 
a.^aiost  Ibe  DennlaoD  Ma Qufac luring  Gum- 
pa  iiy.  Affirmed. 
See  lamc  case  below.  40  Fed.  Ri^p,  SG7. 

Note.— J.*  to  uhal  relraue  man  tootr^Kte  Hole  itt 
O'ltetlly  v.  Morse.  U:  Ml. 

At  U>  assln'imcnl  ht/nrt  fntulnp  atitl  iHSSiifsv 
IHttcnt,'  rcoinlind.'  wlien  an^igiiuicnt  trnntfttn  </- 
Iciiikd  ttrmr,  ace  nnio  to  Gayler  v.  Wilder.  ]3::ilH. 

A.!  to  when  ar-ignet  man  ft  lar  <f\rritiin-ijirii(, 
wlita  pateiittt  tniisl;  u'hen  thtii  mtul  join,  ims  uuw 
to  Wltgi>n  V.  BousBCuii.  tl:  1141. 

)<^rr  uAof  pa(eiif)  are  grauld:  when  dfclani 
t»ul,'  see  noie  to  Rvung  v.  B-ilon,  4: 133. 

Al  to  artigameiilA  nt  patritu:  Ihttr  conMrvtlkm 
nndejTrcl;  ll«na«  to  ftn  pilcntr.  miitUif),  «ii'nni« 
to  Diiliell  v.UijcberWRtcliCusuMf7.Co,:.-;:;«L 

Al  to  TtUmtil  iKilcnti  }nr  iiiMiilioju.  irJien  ia(«B 
tgtel  of  Isnie:  Inirto.Beo  iioie  to Nuliooal  UeterCft 
T.  Tonken  Water  Ikimn .  K.  U:i. 

Ifii  D.  I. 
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Btftlemcnl  by  Mr.  Juntice  Gray: 

This  was  a  bill  io  equity  for  the  infringe- 
meut  of  two  patents  forinveotions.  granted  by 
the  United  States  to  the  plaintiff;  the  one  a  re- 
issue, dated  June  10,  18b4,  of  a  patent  issued 
May  8,  1883.  for  "a  new  and  improved  com- 
bitiid  tag  and  envelope;"  and  the  other  an 
oriirinal  patent,  dated  November  24.  1885, 
"  ff>r  certain  improvements  in  envelopes." 
Uix>n  a  hearing  in  the  circuit  court  on  plead- 
ings and  proofs,  the  bill  was  dismissed,  for  the 
rensons  staled  in  the  opinion  of  Judgs  Coxe, 
wliicb  was  as  follows: 

**Tiiis  is  an  equity  action  founded  upon  two 
letters  patent  granted  to  the  complainnnt.  The 
tirst,  a  reissue  patent,  No.  10.488,  dated  June 
10,  1884,  is  for  a  combined  tag  and  envelope; 
and  the  second,  No.  831,118,  dated  November 
34,  1885,  is  for  an  improvement  in  envelopes. 

"The  reissued  patent  will  l>e  first  eoosidered. 
The  defenses  are  laclc  of  novelty  and  inven- 
tion, non-infringement,  and  that  the  reissue  is 
voitl  because  of  an  unwHrrantable  expansion 
of  its  claims.  The  original  patent,  No.  277,- 
245,  was  dated  May  8,  1883.  The  application 
for  the  reissue  was  filed  March  18,  1884.  ten 
months  and  ten  days  thereafter. 
1 04]  *'  'The  Invention  of  the  original  was  lim  • 
itcd.as  clearly  as  thedruwings  and  thelanguagc 
of  the  description  and  claims  could  limit  it,  to 
an  enveloi>e  liaving  at  one  end  a  fiap  of  sutii 
cient  size  to  cover  one  side;  of  the  envelope. 
The  inventor  says:  *The  object  of  liie  invention 
i8  to  f(irm  an  envelope  with  an  end  flap  cover- 
ing its  side,  as  herein  des'Tilied.  .  .  .  An 
envelope,  A,  preferably  made  of  strong  water- 
proof paper,  is  provided  with  an  end  flap  B, 
of  bufVicient  size  to  cover  the  entire  envelope. 
An  eyelet,  C.  is  secured  in  that  end  of  the  en- 
velc^pe  op|)ositc  to  the  one  to  which  the  flap  B 
is  a;  I  ached;  and  the  flap  B  is  provided  on  its 
free  end  with  an  eyelet,  D,  which,  when  the 
flip  li  is  folded  over  the  envelo|>e,  rests  upon 
ilie  eyelet  C*  He  then  describes  the  manner 
in  which  the  name  of  the  consignee  is  con- 
cealed by  writing  it  on  the  inside  of  the  flap, 
so  that  dealers  engaged  in  the  same  business 
cannot  ascertain  the  names  of  their  rivals'  cus- 
tomers. The  name  of  the  consignor  is  printed 
on  tlie  outhide  surface  of  the  flap,  wliere  also 
appears  tlie  name  of  the  city  or  town  to  which 
ilie  gomis  are  destined;  and  a  notice  to  carriers 
iluit  the  full  name  of  <he  consignee  may  be 
found  on  tlie  inner  surface. 

*'lt  is  evident  that  the  patentee  considered 
this  peculiar  form  of  flap  the  main  feature  of 
hi^  invention.  It  is  also  clear  that  an  envelope 
which  does  not  include  a  flap  large  enough  to 
cover  its  side  does  not  infringe  the  claims, 
mhich  are  as  follows: 

"  '1.  A  combined  tag  and  envelope,  made 
substantially  as  herein  shown  and  described, 
and  eonsistiiig  of  an  envelope  having  at  one 
end  a  flap  of  sutflcientsize  to  cover  one  side  of 
the  envelope,  ns  set  forth. 

••  *3  In  a  combined  tag  and  envelope,  the 
combination,  with  an  envelope,  A.  having  a 
flap,  B.  at  one  end  of  the  eyelet  D  in  the  free 
«nd  of  the  flap,  and  the  eyelet  C  in  that  end  of 
the  envelope  opposite  the  one  to  which  the 
flap  is  attached,  substantially  as  herein  shown 
Aud  described,  and  for  the  purpose  set  forth.' 

**Tho  speciflcatioD  is  perfectly  plain.    There 
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Is  DO  ambiguity  about  the  description,  and  the 
claims,  in  language  equally  clear,  cover  what 
is  said  to  be  the  invention,  and  the  whole 
thereof. 

*'*Soon  after  the  patent  was  granted.  [105 
the  defendant,  in  the  summer  of  1883,  com- 
menced manufacturing  tag  envelopes,  which 
the  complainant  insists  are  infringements  of  the 
reissue,  but  frankly  admits  that  they  do  not 
infringe  the  original  patent,  for  the  reason  that 
they  do  not  have  the  flap  B. 

'*The  reason  for  the  reissue  is  thus  stated  In 
the  complainant's  brief:  'Soon  after  putting 
the  patented  article  on  the  market,  complain- 
ant was  informed  that  defendant,  a  corporation 
that  had  for  some  time  manufactured  in  B«>slon 
and  made  extensive  sales  throughout  the  coun- 
try of  a  shipping  tag,  was  manufacturing  and 
selling  a  tag  envelope  similar  to  complainant's. 
Complainant  immediately  applied  to  counsel 
for  the  puri>ose  of  commencing  suit  against 
defendant,  and  was  advised  by  such  counsel, 
after  an  examination  of  his  letters  patent  and 
a  statement  of  his  invention  and  application, 
that  his  patent  was  defective,  indefinite  and 
ambiguous  in  itsclaim'i.  so  2is  to  render  it  prac- 
tically inoperative,  and  that  he  had  better  ap 
ply  for  a  reissue.* 

"The  patentee  himself  states  that  the  alleged 
infringing  envelope  of  the  defendant  was  one 
of  the  forms  'Invented  by  hitn,  but  not  shown 
in  his  p.'itent,'  and  he  therefore  bought  a  reissue 
which  would  cover  it. 

"Turning  now  to  tlie  reissue,  it  Is  manifest 
that  the  eifort  was  to  discard  the  flap  B  as  an 
element  of  the  invention,  and  expand  the  claims 
sufllcicntly  to  cover  an  env<'l«»pc,  no  matter 
what  the  size  or  shape  of  its  flap.  The  inven- 
tion no  longer  consists  in  'an  envelope  with  an 
end  flap  covering  its  side,'  as  in  the  original, 
but  'in  a  tag  provided  with  means  for  attach- 
ing it  to  merchandise,  and  with  an  envelope  or 
pocket  to  receive  a  bill  or  invoice  of  the  mer- 
chandise.' The  drawings  are  rcfera'cl  to  as 
showing  the  invention  *iu  its  preferred  form.' 
The  end  fl  ip  is  no  longer  'of  sufllcient  size  to 
cover  the  entire  envelope,'  but  it  must  cover  it 
'substantially.'  The  claims  of  the  reissue  are 
as  follows: 

**  '1.  A  combined  tag  and  envelope,  substan- 
tially as  described,  wherein  the  flap  whieli 
closes  the  mouth  of  the  envelope  is  fastened 
down  by  the  cord  or  other  device  winch  se- 
cures the  tag  to  the  merchandise,  as  set  forth. 

*"  *2.  A  combined  tag  and  envelope.  [10(> 
substantially  as  described,  the  flap  having  an 
eyelet  hole  which,  when  the  fl;ip  is  folded  down 
on  the  envelope,  coincides  with  an  eyelet  hole 
in  the  envelope,  whereby  the  cord  or  hook  for 
attaching  the  iVLS^  may  be  passed  through  both 
holes,  substantially  as  set  forth. 

"  '8.  In  a  combined  tag  and  envelope,  the 
combination,  with  an  envelope,  A,  having  a 
flap,  B,  at  one  end,  of  the  eyelet  D  in  the  free 
end  of  the  flap,  and  the  eyelet  C  In  that  end  of 
the  envelope  opposite  the  one  to  which  the  flap 
is  attaelied,  substantially  as  herein  shown  and 
describtMl,  and  for  the  purpose  set  forth.' 

"The  third  claim  of  the  reissue  is  the  same 
as  the  second  of  the  original,  but  it  is  not  con- 
tended that  this  claim  is  infringed.  Claims 
o.ie  and  two  of  the  reissue  are  unquestionably 
broadened.     They  are  no  longer  limited  to  a 
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flap  of  sufficient  size  to  coyer  the  entire  enve- 
lope. Should  the  court  hold  that  they  are  so 
limited,  it  is  admitted  that  they  are  not  in- 
fringed. 

* 'ft  is  thought  that  these  expanded  claims  can- 
not escape  the  force  of  the  repeated  decisions  of 
the  Supreme  Court  relating  to  reissued  patents. 

**The  patentee  made  no  move  until  the  de- 
fendant had  produced  its  envelope,  which 
could  be  sold  without  infringing  the  original 
patent.  If  he  bad  been  the  first  inventor  of 
this  new  and  improved  form,  he  might  have 
described  and  claimed  it  in  the  original  patent. 
He  did  neither.  He  now  seeks  by  the  reissue 
to  include  structures  and  improvements  which 
were  neither  described  nor  claimed  in  the  orig- 
inal. This  he  cannot  do.  The  defendant  has 
acquired  valuable  rights  which  cannot  be 
trampled  upon  in  this  manner. 

"The  law  upon  this  subject  is  too  well  set- 
tled to  require  a  citation  of  authorities;  but 
the  case  of  Coon  v.  WiUon,  118  U.  S.  268  [28: 
963],  seems  peculiarly  applicable  and  control- 
ling. Substitute  the  nomenclature  pertaining 
to  envelopes  for  that  relating  to  collars,  and 
the  opinion  in  Coon  v.  WUnon  is  as  applicable  to 
this  controversy  as  if  written  for  the  purposes 
of  tills  action  only:  '  Although  this  reissue 
107]was  applied  for  *a  little  over  f^n  months 
after  ihe  original  patent  was  granted,  the  case 
is  one  where  it  is  sought  merely  to  enlarge  the 
claim  of  the  original  patent,  by  repeating  that 
claim  and  adding  others;  where  no  mistake  or 
inadvertence  is  shown,  so  far  as  the  extended 
//a/)  is  concerned;  where  the  patentee  waited 
until  the  defendant  produced  its  short  flapped 
envelope,  and  then  applied  for  such  enlarged 
claims  as  to  embrace  the  defendant's  envelope, 
which  was  not  covered  by  the  claim  of  the 
original  patent,  and  where  it  is  apparent,  from 
a  comparison  of  the  two  patents,  that  the  re- 
issue was  made  to  enlarge  the  scope  of  the 
original.  As  the  rule  is  expressed  in  the  recent 
case  of  JfoAn  v.  Earwood,  112  U.  S.  354  [28; 
665],  a  patent  cannot  be  lawfully  reissued  for 
the  mere  purpose  of  enlarging  the  claim,  unless 
there  has  been  a  clear  mistake,  inadvertently 
committed,  in  the  wording  of  the  claim,  and 
the  application  for  a  reissue  is  made  within  a 
reasonably  short  period  after  the  original  pa- 
tent was  granted.  But  a  clear  mistake,  inad- 
vertently committed,  in  the  wording  of  the 
claim  is  necessary,  without  reference  to  the 
length  of  time.  In  the  present  case  there  was 
no  mistake  in  the  wording  of  the  claim  of  the 
original  patent.  The  description  warranted 
no  other  claim.  It  did  not  warrant  any  claim 
covering  an  envelope  not  provided  with  the  flap  B.  * 

'*Tlie  second  patent  in  controversy.  No. 
881.118,  dated  November  24.  1«85,  is  for  an 
improvement  in  envelopes  intended  for  mail- 
ing samples  and  similar  matter,  and  for  use  as 
tags  for  marking  goods  to  be  shipped.  The 
defences  are  abandonment,  lack  of  novelty  and 
invention,  and  noninfringement. 

"The  principal  object  of  the  invention,  as 
stated  in  the  specification,  was  to  obviate  the 
difficulty  which  existed  in  prior  devices,  which 
were  so  constructed  that,  in  order  to  get  at  the 
contents  of  the  envelope,  it  was  necessary  to 
untie  the  string  or  remove  the  fastening  which 
secured  the  flap.  The  envelope  of  the  patent 
is  so  constructed  that  the  flap  can  be  opened, 
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when  desired,  and  the  contents  inspected,  with* 
out  tearing  the  envelope,  or  removing  or  break- 
ing the  fastenings.     The  claims  are  as  follows: 

♦*'  '1.  An  envelope  having  a  flap,  C,  [108* 
provided  with  a  reinforced  hole,  e^,  and  having 
a  similar  hole,  e,  in  the  front  ply  of  ita  body, 
and  the  said  holes  constructed  to  register  or  co- 
incide when  the  flap  C  is  folded  down, whereby 
the  end  of  the  back  ply,  b,  of  the  envelope  body, 
which  extends  entirely  across  the  latter,  it 
clamped  and  removably  secured,  substantiallj 
as  shown  and  described. 

"  '2.  A  mailing  and  tag  envelope  having  a 
flap,  C,  folded  over  and  secured  down  to  the 
inner  face  of  the  front  ply  of  the  brnly,  the  said 
flap  being  al^o  constructed  to  take  over  tba 
free  end  of  the  back  ply  of  the  body,  as  shown, 
whereby  the  mouth  of  the  envelope  covered 
by  the  said  flap  C  is  secured  against  accidental 
opening,. substantially  as  and  for  the  purpose! 
set  fortb.' 

*'  In  view  of  what  was  known  when  tht 
patent  was  applied  for,  a  broad  construction 
of  these  claims  is  out  of  the  question.  A  con- 
struction which  would  include  the  defendant's 
envelope  would  render  the  claims  void  for  lack 
of  novelty,  for  the  general  features  of  the 
patented  envelope  are  shown  in  the  patent  No. 
Ul  .062,  September  8, 1868.  to  Sigmuud  Ullman, 
and  in  other  prior  structures.  If  the  claims 
are  limited  to  the  peculiar  construction  showa 
in  the  specification  and  drawings,  the  defend- 
ant does  not  infringe.  In  the  cfefendant's  en- 
velope one  eyelet  is  used,  which  aids  the  gum 
in  fastening  the  flap  down  permanently  upon 
the  back  ply  of  the  envelope. 

"  A  large  number  of  exhibits  have  been  in- 
troduced, showing  the  defendant's  envelope. 
These  have  been  changed  and  mutilated  by 
the  witnesses  in  illustrating  opposing  theories. 
But  both  sides  apparently  agree  that  the  en- 
velopes made  by  the  defendant  since  the  date 
of  this  patent  are  constructed  with  the  eyeletted 
flap  securely  fastened.  The  complainant'a 
brief  contains  this  statement:  'After  defend- 
ant put  its  tag  envelope  on  the  market,  it 
changed  the  construction  several  times,  until  It 
fln ally  adopted  the  form  introduced  in  evidence 
as  the  infringing  specimen.  See  complainant's 
Exhibit  Taylor  and  Mayo,  which  was  received 
in  1883.  and  also  has  the  eyelet  boles,  with 
washers  only,  also  complainant's  Exhibit 
John  S.  *Smith,  which  was  received  in  [1(K^ 
1884,  and  has  the  washers  reinforced  with  a 
short  metallic  eyelet,  with  the  eyeletted  end 
tightly  gummed  down ;  also  Exhibit  Alonzo  B. 
Smith,  received  in  1886,  with  printed  adve^ 
tisement  on  front,  which  had  the  eyeletted  end 
tightly  gummed,  with  washers  reinforced  bf 
short  metallic  eyelets.' 

"Evidently  it  is  not  intended  that  the  de- 
fendant's envelope  shall  be  opened  and  the 
contents  removed  at  the  end  thus  securely  fas- 
tened. The  bill  or  invoice  is  inserted  at  the 
opposite  end;  the  flap  at  that  end  is  then  fas- 
tened down,  in  the  well  known  manner,  by 
moistening  the  gum  by  which  it  is  provided, 
or  the  flap  may  be  tucked  in  between  the  plies. 
In  other  words,  the  defendant  takes  an  ordi- 
nary envelope  with  the  opening  at  one  end; 
and  at  the  other  end.  which  is  never  intended 
to  be  opened,  he  puts  an  eyelet  reinforced  Uf 
washers  through  the  front  ply  >a  portion  of  tlie 
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back  ply,  and  the  flap  of  the  enyelope.  The 
sole  object  of  the  eyelet  is  to  provide  a  suitable 
bole  into  which  the  cord  or  hook  which  fastens 
the  envelope  to  the  merchandise  may  be  intro- 
duced. The  effect  of  the  eyelet  and  washers 
is  to  prevent  the  back  ply  from  being  left  free 
At  this  end.  The  defendant  has  not  the  object 
of  the  patent  in  view,  and  does  not  adopt  the 
patented  device. 

**In  complainant's  envelope,  according  to 
the  theory  of  his  expert  witness,  'the  leading 
idea  or  principle  of  the  invention  is  the  hold- 
ing down  of  the  back  ply  of  the  envelope  by 
the  overlapping  of  the  flap  thereon,  and  the 
omission  of  any  permanent  or  secure  attach- 
ment of  the  flap  to  said  back  ply.  .  .  .  The 
claims  are  limited  to  this  end  of  the  back  ply 
being  left  free.'  This  feature  is  entirely  want- 
ing in  defendant's  envelope.  Instead  of  omit- 
ting the  secure  attachment,  he  has  added  tlie 
metallic  eyelet  and  washers  to  the  gum  of  the 
ordinary  envelope.  The  claims  must  be  re 
strict  ed  to  the  form  and  description  of  the 
patent,  and  thus  construed  they  are  not  in- 
fringed. 

"  It  is  unnecessary  to  examine  the  other  de- 
fenses presfcnied.  The  bill  is  dismissed."  40 
Fed.  Rep.  667. 

From  the  decree  of  the  circuit  court  dismiss- 
ing the  bill  the  plaintiff  appealed  to  this  court. 

Messrs.  Charles  G.  Coe  and  Arthur  8. 
Brorcne  for  appellant. 
Mr.  Wm.  W.  Swan  for  appellee. 

110]  *Mr.  Justice  Gray  delivered  the  opin- 
ion of  the  court: 

The  facts  of  this  case,  and  the  reasons  against 
maintaining  the  suit,  are  so  clearly  and  fully 
stated  in  the  opinion  delivered  in  the  circuit 
court,  that  there  is  no  occasion  for  extended 
discussion. 

The  patent  of  May  8,  1883,  was  expressly 
and  distinctly,  both  in  the  speci  flea  lion  and  in 
the  claims,  limited  to  an  envelope,  with  an 
opening  at  one  end;  with  a  flap,  attached  to 
the  envelope  at  that  end,  of  suflicient  size  to 
cover  the  whole  of  that  side  of  the  enve]o]>e  in 
which  the  opening  was;  and  with  an  eyelet  in 
the  flap,  resting  on  an  eyelet  in  the  opposite 
end  of  the  envelope,  through  which  eyelets 
the  flap  could  be  secured  to  the  envelope,  and 
both  flap  and  envelope  be  fastened  to  the  ob- 
ject to  be  carried.  The  patentee  thus  gave  the 
public  to  understand  tliat  an  envelope,  the  flap 
of  which  did  not  cover  its  whole  length,  would 
Dot  come  within  his  patent,  and  might  right- 
fully be  made  by  any  one.  After  the  defend- 
ant had  made  envelopes  with  a  short  flap  of 
semi  circular  shape  and  covering  little  more 
than  the  opening  of  the  envelope  (which,  it  is 
admitted,  did  not  in  fringe  the  plaintiff's  patent 
as  originally  issued),  the  plaintiff  obtained  a 
reissue,  enlarging  the  claims,  and  altering  the 
specirication  throughout,  so  as  to  include  an 
envelope  with  a  flap  of  any  size  or  shape,  and 
to  make  the  invention  consist,  not.  as  in  the 
leading  words  of  the  description  in  the  original 
patent,  of  *'an  envelope  with  an  end  flap  cov- 
ering its  side,"  but  in  *'a  tag  provided  with 
means  for  attaching  it  to  the  merchandise,  and 
with  an  envelope  or  pocket  to  receive  a  bill  or 
invoice  of  the  merchandise."    The  words  of 
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the  description  In  the  original  patent  were  nei- 
ther technical  nor  complicated;  but  they  were 
of  the  simplest  kind,  and  their  meaning  and 
scope  could  *not  have  been  misunder-  [111 
stood  by  any  one  who  read  them  with  the  slight- 
est attention,  least  of  all  by  the  patentee.  To 
uphold  such  a  reissue  under  such  circumstances 
would  be  to  grant  a  new  and  distinct  privilege 
to  the  patentee  at  the  expense  of  innocent  par 
ties,  and  would  be  inconsistent  with  the  whole 
course  of  recent  decisions  in  this  court.  Miller 
V.  Briifffeport  Brass  Go.  104  U.  S.  350  [26:7831; 
Mahn  v.  Jlanoood,  112  U.  S.  354  [28:  665]; 
Gfon  V.  Wilson,  113  U.  8.  268  [28:  90:3];  7bp- 
liff  V.  Topliff,  146  U.  8.  156  [36:  658]:  Uuher 
V.  Nelson  Mfg.  Co.  148  U.  8.  270  [37:  447]; 
Leggett  v.  Standard  OU  Co.  149  U.  8.  287  [37: 
737] ;  Corbin  Cain  net  Lock  Oo.  v.  EagU  Lock 
Co.  150  U.  8.  88  [37:  989]. 

The  patent  of  November  24, 1885,  has  clear- 
ly not  been,  in  fringed  by  the  defendant;  for 
the  peculiar  feature  of  this  patent  consists  in 
the  flap  being  constructed  so  that  it  can  be 
opened,  and  the  contents  taken  out,  without 
tearing  the  envelope  or  removing  or  breaking 
the  fastenings;  whereas  in  the  defendant's  en- 
velope that  flap  is  fastened  down  so  that  it 
cannot  be  opened  without  injury  to  it  or  to  the 
envelope,  and  the  contents  are  taken  out  by 
opening  a  flap,  no  more  flrmty  secured  than 
with  gum,  at  the  opposite  end  of  the  envelope. 

Upon,  these  grounds,  toithfjut  considering  the 
questions  of  lack  of  novelty  and  invention  in  the 
severai  patents^  the  entry  must  be  decree  affirmed. 


DANIEL  M.  M0URI80N,  Plff.  in  Err., 

V. 

JOHN  G.  WATSON. 
(See  8.  C.  Reporter's  ed.  111-115.) 

Review  of  state  judgment — right,  not  claimed. 

1.  In  order  to  give  this  court  Jurisdiction  of  a  writ 
of  error  to  review  a  judKiHunt  of  the  higliest 
court  of  a  state,  on  the  {frouiid  that  it  decided 
against  a  title,  right,  privilege  or  imnninity 
claimed  under  the  Constitution  or  a  treaty  or 
statute  of  the  United  Stale?,  such  title,  right, 
privilegRor  iuiiiiunity  must  have  been  *'8|H*eially 
set  up  or  claimed"  at  the  proper  time  and  in  the 
proper  way. 

2.  When»  a  title,  right,  privilege  or  Immunity 
under  the  Constitution  or  a  trinity  or  statute  of 
the  United  States,  was  not  claimed  in  any  form 
before  Judgment  in  the  highest  court  of  the  state. 
It  cannot  be  asserted  in  this  court. 

[No.   177.J 
Argued  Dec.  SO,  1893.     Decided  May  S6,  1894. 

Note.— ^8  to  jurisdiction  in  the  United  States 
Supreme  Court,  where  Federal  question  arises,  fir 
wha-e  are  drawn  in  question  statutes,  treaty  or 
Conslitulion,  see  notes  to  Martin  v.  Hunter.  4: 97, 
Matthews  v.  Zane,  2:654,  and  Williams  v.  Norris, 
5:571. 

AS  to  juriifdiction  of  United  States  Suprems 
Omrt  to  declare  state  law  void  as  in  confiict  with 
state  constituti^m:  to  revise  decree*  of  state  courts 
(u  to  coruitruciion  of  state  laws,  see  note  to  Hart  v, 
Lamphire,  7:  079,  and  to  Commercial  Bonk  of  Cin- 
cinnati V.  Buckingham.  12: 109. 
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IN  ERROR  to  the  Supreme  Court  of  the 
Slate  of  North  CarnliDa,  to  review  a  Judg- 
ment of  that  court  affirming  the  Judgment  of 
the  superior  court  of  Richmond  county,  in 
that  state,  in  favor  of  the  defendant.  Jolin  G. 
Watson,  in  an  action  in  the  nature  of  eject- 
ment, brought  by  Daniel  M.  Morrison,  to  re- 
cover land  in  that  county.     Dismisned, 

See  same  case  below,  1  L.  R.  A.  833,  101 
N.  C.  832. 

Statement  by  Mr,  Juttiee  Gray : 

This  was  an  action,  in  the  nature  of  eject- 
ment, brought  April  11,  1883.  in  the  superior 
112]  court  of  Richmond  couuty  in  *tbe  state 
of  North  Carolina,  to  recover  one  hundred 
acres  of  land  in  that  county. 

The  case  certified  by  that  court  to  the  su- 
preme court  of  the  state  began  as  follows: 

*'  The  plaintiff  claimed  title  to  the  land  de- 
scribed in  the  complaint  by  virtue  of  an 
«xecution  sale  ami  sheriff's  deed  made  pur- 
suant thereto.  The  defendant  denied  that  the 
plaintiff  was  the  owner  of  the  land  or  that  he 
wrongfully  withheld  possession  thereof.  He 
admitted  being  in  the  possession. 

••The  following  issues  were,  without  obj<*c- 
tion,  submitted  to  the  jury:  1st.  Is  the  plaintiff 
the  owner  and  entitled  to  the  immediate  pos- 
session of  the  land  described  in  the  complaint? 
2d.  Did  the  defendant  at  the  time  of  the  bring- 
ing of  this  action  unlawfully  withhold  posses- 
sion thereof?  Sd.  What  damages  is  the 
plaintiff  entitled  to  recover?" 

The  case  then  stated  that  the  plaintiff  gave 
in  evidence  a  deed  of  the  land  from  the  sheriff 
to  himself,  pursuant  to  a  sale  thereof,  for  the 
price  of  |40,  on  June  9,  187t>,  under  an  execu- 
tion duly  issued  April  5,  1879,  upon  a  judg- 
ment rendered  May  17,  1870,  against  the  de- 
fendant, for  $35,  and  interest  from  November 
13,  1^G4,  and  costs,  on  a  promissory  note 
shown  by  the  judgment  roll  to  have  been 
payable  at  the  date  last  mentioned;  and  tiiat 
the  plaintiff  also  gave  in  evidence  the  execu- 
tion, and  the  officer's  return  thcrecm  stating 
that  he  levied  it  upon  this  land.  The  case  aUo 
stated  that  *'  no  homestead  was  ever  allotted 
to  the  defendant." 

The  case  then  stated  that  *'  the  plaintiff,  for 
the  purpose  of  showing  that  the  lands  of  the 
defendnnt  were,  in  June,  1879,  worth  less  than 
$1000  and  the  amount  of  the  judgment,'*  in- 
troduced, "after  objection  by  defendant  and 
exception  to  its  admission,"  evidence  tending 
to  show  that  fact;  that  the  defendant  also  in- 
troduced evidence  upon  the  question  of  the 
value  of  the  land;  and  set  forth  the  testimony 
introduced  by  either  party;  did  not  show  that 
any  evidence  admitted  was  objected  to  by  the 
plaintiff;  and  continued  and  concluded  as 
follows: 

*'The  defendant  duly  objected  to  all  of  the 
testimony  in  recard  to  the  value  of  the  land, 
when  it  was  offered,  for  that  the  defendant's 
right  to  a  homestead  and  the  value  of  his  land 
1 13]  *could  only  be  ascertained  and  deter- 
mined in  the  manner  provided  by  law,  and  not 
in  the  first  instance  by  a  jury  impaneled  to  try 
the  question  of  title.  The  court,  in  deference  to 
the  opinion  of  the  supreme  court  in  this  case, 
admitted  the  testimony.  Morrison  v.  WaUun, 
95  N.  0.  479. 


••The  counsel  for  the  plaintiff  requested  the 
court  to  charge  the  Jury:  1st.  That  there  vu 
DO  evidence  that  the  defendants  were  worth  in 
June,  1879.  $1000  and  the  Judgment,  intert^ 
and  costs,  amounting  to  $93;  2d.  That  upon 
the  whole  evidence  the  plaintiff  was  entitled  to 
recover.  The  court  declined  to  8o  instruct  the 
Jury,  and  the  plaintiff  excepted. 

•The  court  then  instructed  the  Jury  that 
they  could  consider  the  whole  evidence,  and. 
after  ascertaininc  the  value  of  the  land  per 
acre  in  June,  1879.  they  should  make  a  cal- 
culation as  to  its  total  value.     The  court  then 
explained  to  the  jury  the  issues,  and  the  way 
in  which  the  testimony  should  be  con^iderell 
with  respect  to  them;  and  instructed  I  hem  that 
they  could  consider  the  return  on  the  execu- 
tion in  passing  upon  the  question  whether  the 
defendant  had  other  property  than  the  land 
covered  by  the  sheriff's  deed:  and  that  to  re> 
cover  in  this  action  the  plaintiff  must  sli(»w  by 
a  preponderance  of  the  testimony  that  the  de- 
fendant's land  was  worth  in  June,  1879,  \vn 
than  $1000,  and  the  amount  of  the  Judgment, 
interest  and  costs,  amounting  to  $83,  ami  :hat 
the  defendant  had   no  other  property  which 
could  have  been  sold  to  pay  the  JudgiiicuL 
MtlUr  V.  Miller,  89  N.  C.  402. 

'•The  Jury  found  the  first  and  second,  issues 
in  the  negntive.  >[otion  for  a  new  trial  ft»r 
reception  of  the  evidence  objected  to,  and  for 
refu*iing  the  instruction  aske<l.  and  for  error 
in  the  instruction  given.  Motion  dcr.ifil. 
Juil^ment  in  accordance  with  the  veidict. 
Apjieal  by  plaintiff." 

The  supreme  lourt  of  the  state,  on  Novrm 
ber  153,  lh't<8,  Mlllnned  the  jud^'uicnt.  1  I..  11 
A.  883.  101  N.  C.  33tJ.  The  plaintiff,  on  Sep 
tern  ber  4,  1890,  sued  out  this  writ  of  error. 

AfcMr$.    Frederic    D.    BXcKonney  and 

8.  F.  PhiUijfx  for  plwintitT  in  frri«r. 

Mr,  W.  W.  Flcmingf  for  defendant  in 
error. 

♦J/r.  JunU're  Gray  delivered  the  opin  [1 14 
ion  of  the  court: 

The  ground  on  which  it  was  argno<l  in  thh 
court  that  the  judgment  of  the  suprfuie  couil 
of  North  Carolina  should  be  rcviTM-d  was  thnl 
the  debt,  in  execution  of  the  judgment  u*m*q 
which  the  land  was  sold  to  the  phiiniiff,  havin:! 
been  contracted  before  the  constiluiiun  and 
laws  of  the  state  exempted  a  homestfud  from 
execution,  the  obligation  of  the  contract  was 
impaired  by  the  statute  of  North  Carolina,  by 
which,  as  construed  by  the  supreme  court  of 
the  state,  such  a  creditor  is  obliged  to  levv  bis 
execution,  first,  by  sale  of  so  much  of  the 
debtor's  land  as  is  not  within  the  homestead 
exemption,  and  afterwards,  if  necessary,  by 
separate  sale  of  the  rest  of  the  land. 

But  the  difficulty  is  that  it  does  not  appear 
that  any  objection  to  the  constitutionality  of 
the  statute  was  taken  by  the  plaintiff  in  the 
courts  of  the  state.  On  the  contrary,  be  a|K 
peters  to  have  assumed  that  the  statute  was 
constitutional  and  valid;  and  that,  if  the  land, 
at  the  time  of  the  sale  on  execution  in  June, 
1879,  was  not  worth  the  sum  of  $1083.  matie 
up  of  $1000  for  the  homestead,  and  $*'3  for 
the  amount  of  the  Judgment,  he  could  nol 
recover. 

164  U.  8. 
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£>  parte  Lock  wood. 
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BzparU:  Tn  Re  BELVA.  A.  LOCK-  [116 

WOOD. 


(See  S.  C.  Reporter's  ed.  116-118.) 

Right  to  practice  law — not  immunity  of  citizen — 
power  of  state  court. 


At  the  trial,  after  proyinghls  title  under  the 
sale  on  execution,  he  himself  introduced, 
against  the  objection  and  exception  of  the  de- 
feLoant,  evidence  that  the  lands  were  worth 
less  than  that  sum.  The  only  instructions 
which  the  plaintiff  asked,  and  to  the  refusul  of 
which  he  excepted,  were  the  specific  one  "that 
there  was  no  evidence  that  the  defendants"  j.  The  refuBal  of  the  Supreme  Court  of  A ppoals  of 
(apparently  muaninp  the  defendant's  lan(is)  Virtrinia  tomlmit  the  |)etitioner  to  prattioo  law 
**\verc  worth"  that  sum,  and  the  jjeneral  one  in  that  court  on  the  frround  that  she  is  a  woinan, 
'*that  upon  the  whole  evidence  tlie  plainlifiT  does  not  denj' to  her  any  prJvlleKC  or  immunity 
was  enlillcd  to  recover."  The  instructions  of  a  citizen  of  the  United  states, 
given  were  not  excepted  to,  and  it  does  not  2.  The  rijrht  to  praetlce  law  in  the  state  courts  is 
appear  for  what  supposed  error  in  them  a  new  not  n  privilejre  or  inuuuuity  of  u  citi/.ru  of  the 
trihl  was  moved  for  and  refused.     The  plain        Unitid  Stutt-s. 

3.  It  is  for  the  state  court  to  construe  a  statuto  of 


tiflf,  therefore,  up  to  the  time  of  judgment  in 
the  trial  court,  does  not  appear  to  have  insisted 
that  the  levy  under  which  he  claimed  was 
valid  if  the  estaJe  was  worth  more  than  the 
sum  ^foresaid,  as  the  jury  found  that  it  was. 


the  Ptatc  ill  ivKard  fo  the  admission  of  persons  to 
practice  law  in  itn  courts  and  to  drt«ni)ine 
wiu.'thcr  the  word  "pirsnii"  then'in  uwd,  is  eoii- 
tiued  to  men,  or  incUides  women. 

|N<..  — .] 


115]  *N(»rd()eP  it  appear  that  liebrouirht  any  ,  Submitted  April Q^ IS^i.  Decided  ATayiJClSOJ^ 
constitutional  (juestiou  l)eforetlK  s  iprt  mec  »urt , 


1  L.  U.  A.  83:t,  101  N.  C.  3:J2,  3;J5.  Under 
these  circumstances,  the  fact  that  in  that  opin- 
ion, the  construction  and  validity  of  the  statute 
were  treated  as  settled  by  the  ruling  in  the 
earlier  case  of  McCaidess  v.  Flinch  urn,  !»8  N. 
C.  358.  and  were  restated  by  way  of  explana- 
tion of  the  defense  at  the  trial  of  the  present 
case,  falls  short  of  showing  that  there  was  any 
real  contest  at  any  stage  of  this  case  u{)on  the 
point. 
In  order  to 


ginia  to  .kIuu'I  it<-  *  to  pnietiee  law  in  that  court, 
she  having  applied  lo  that  court  for  admission 
to  practice  liier<;iQ,  and  the  court  having  de- 
nied her  application.     Leave  denial. 

The  facts  nn-  -tated  in  the  opinion. 

Mr.  Joseph  Christian  for  petitioner. 

Mr.  Ch iff  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

This  is  an  application  by  Belva  A.  Lock  worn! 
for  leave  to  file  a  petition  for  a  mandamus  re- 


give  this  court  jiirisdiction  of  a  quiring  the  supreme  court  of  appeals  of  Vir 

writ  of  error  to  review  a  Judgment  of  the  ginia  to  admit  her  to  practice  law  in  that  court, 

highest  court  of  a  state,  on  the  ground  that  it  $£„    Loclcwood  has  been  for  many  years  a 

deciiled  against  a  title,  right   privilege  or  ira-  member  of  the  bar  of  this  court  and  of  the  su- 

munity  claimed  under  the  Constitution  or  a  premc  court  of  the  District  of  Columlna.  and 

treaty  or  statute  of   the  United  States,  such  also,  she  avers,  of  the  bars  of  several  states  of 

title,  right,  privilege  or  immunity  nriust  have  ^^^  ^^^i^n^     jj^r  complaint  is  that  she  ie<ent- 

becn     'specially  set  up  or  claimed     at   tlie  jy  applied  to  the  supreme  court  of  appeals  of 

proper  time  and  in  the  proper  way      If  it  wiis  Virginia  to  be  mliniiled  to  the  practice  of  law 

not  claimed  in  the  trial  court  and  therefore.  i„  ^j^^,  c^^rt.  and  tlic  court  denied  her  appli- 

by  the  law  and  practice  of  the  state    as  de-  cation,  notwithstanding  it  is  provided   by  a 

Glared  by  its  highest  court,  could  not  be  con-  ^j,^j„,^.  ^f  ^j^^^  5,^^,^  ^^i&i  ''any  person  duly  au- 

SKiercd  by  that  court;  or  if  it  was  not  claimeil  thorized  and  practising  as  counsel  or  att<.rnev 

in  any  form  before  judgment  in  the  highest  .^^  jj^^  j^  any  state  or  territory  of  the  United 


« -lo  IT   d    ^o.»-    HCA  ^,^^    .WW.    .»«/^i     n  .-^  ^ J ly  reason  for  the  rejection  of  lier  appli 

les  U.S.  132    134[.^;r:jy|  '^^O:  cation  was  that  she  is  a  woman.  It  appears  that 

Mas^chnsetU,  144  U.  fe-^^-nSO:  ^01:  .S^^Ai/.y/^r  ^^  record  was  made  of  the  refusal  complained 

Y/v;  ^'^'^V*  ^^^^"^'  1^2  «•  ^'  ^^  ^^^'  ^^^^'  of.  but  'she  presents  a certiticMt('  of  the  [117 

^iiff  7-/^^^^*  "?'f'  P  ®^^-                  ,  ^^      ^  clerk  of  that  court  to  the  (^ftect  that  the  appli- 

Tlie  judgment  of  the  supreme  court  of  North  cation  was  made  and  rejected,  thouirh   "no 

Carolina  in  this  case  appears  by  the  record  to  o,.j^^r  ^.^^  m^de  at  the   lime."    Nothing  is 

have  been  rendered   on   Noveml)cr  14.  1888;  gt^ted  in  the  papers  before  us  as  lo  the  resi- 

and  it  is  perhaps  signincanl  that  this  writ  of .  . 

error  was  not  sued  out  until  September  4.  181)0,  Note.— .-is  (o  yurMiciinn  in  the  Unitni  stntcJi 

after  that  court  in  Jjong  v.   Walker,  105  N.  C.  Supreme  Court    vherc  Federal  qutsUnn  arl»M,  ,tr 

90.  harl  changed  its  opinion  as  to  the  validity  where  are  drawn  in  qtUHtinn  stamtcjf,  tientu^nr  oni- 

and  effect  of  the  statute  atituUon^  Fee  notes  to  Martin  v.  Uunter,  4: 1)7.  Mat- 

WHt  of  error  dismissed  for  want  ofjurisdie-  ^^^"^^  ^*-  ^«"^-  -'  ^'»^'  ""^  Williams  v.  Norrls,  6:  ATI. 
Hon. 

Mr.  Justice  WhltOt  not  having  been  a 
member  of  the  court  when  this  case  was 
argued,  took  no  part  in  its  decision. 

154  U.  8.  U.  S..  Book  38. 


As  to  J^irisdiction  of  ViiUrd  Stales  Supnmr  Oturt 
to  declare  Hate  law  void  an  incouflict  vith  Ktatc  con- 
stitution: to  revise  decrees  of  state  C4mrUi  as  to  ro/i- 
struction  of  state  Inws^  sec  note  to  Hart  v.  Lam* 
phire,  7:  679.  and  to  Commercial  Dank  of  Cincin- 
nati V.  Duckiugham,  D!:100l 

58  929 
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BUFHBMS  COUBT  OP  THE  UMITKD  StATBS. 


Oct.  Teioi, 


dence  of  petitioner,  whether  In  the  District  of 
Columbia  or  iu  some  other  state  than  the  state 
of  Virginia.  Our  interpositioQ  seems  to  be  in- 
▼oiced  upon  the  ground  that  petitioner  h^ 
been  denied  a  privilege  or  immunity  belongioi; 
to  lier  as  a  citizen  of  the  United  States,  and 
enjoyed  bv  the  women  of  Virginia,  in  contra- 
vention of  the  2d  section  of  Article  IV.  of  the 
Constitution  and  of  the  14th  Amendment. 

In  Minor  v.  Ilnppenett,  88  U.  8.  21  Wall. 
Ift2  [22: 6*27],  this  court  held  that  the  word 
"ciMzen**  is  often  used  to  convey  the  idea  of 
memltersbip  in  a  nation,  and  in  that  sense, 
women,  if  born  of  citizen  parents  within  the 
lurisdiction  of  the  United  StatcR.  have  always 
been  considered  citzcns  of  the  United  States, 
as  much  so  before  the  adoption  of  the  14ih 
Amendment  of  the  Constitution  as  since;  but 
that  the  right  of  suffrage  was  not  necessarily 
one  of  tiic  privileges  or  immunities  of  citizen 
•hip  before  the  adoption  of  the  14th  Amend- 
ment, and  that  amendment  did  not  add  to 
these  privileges  and  immunities.  Hence,  that 
a  provision  in  a  state  constitution  which  con- 
fined the  right  of  voting  to  male  citizens  of  the 
United  States  was  do  violation  of  the  Federal 
Constitution. 

In  BradtoeU  v.  TUinoii,  88  U.  8. 16  Wall.  180 

{21 :  442],  it  was  held  that  the  right  to  practice 
aw  in  the  state  courts  was  not  a  privilege  or 
immunity  of  a  citizen  of  the  United  States; 
that  the  right  to  control  and  regulate  the  grant- 
iDg  of  license  to  practice  law  in  the  courts  of 
a  state  is  one  of  those  powers  that  was  not 
transferred  for  its  protection  to  the  Federal 
government,  and  its  exercise  is  in  no  manner 
governed  or  controlled  by  citizenship  of  the 
United  States  in  the  party  seeking  such  license. 
Section  8192  of  the  Code  of  Virginia  quoted 
Id  this  applicatioD  is  one  of  twelve  sections 
constituting  chap.  154  of  that  code,  entitled, 
"Of  Attorneys  at  Law  Generally."  Section 
8198  reads:  "£ver^  such  person  shall  produce, 
before  each  court  in  which  he  intends  to  prac- 
1 18]  tice,  satisfactory  evidence  *of  his  being 
so  licensed  or  authorized,  and  take  an  oath  that 
he  will  honestly  demean  himself  in  the  practice 
of  the  law,  and  to  the  best  of  his  ability  exe- 
cute his  office  of  attorney  at  law;  and  also, 
when  he  is  licensed  in  this  slate,  take  the  oath 
of  fidelity  to  the  commonwealth." 

It  waA  for  the  supreme  court  of  appeals  to 
construe  the  statute  of  Virginia  in  quesiion  and 
to  determine  whether  the  word  ''person"  as 
therein  used  is  confined  to  males,  and  whether 
women  are  admitted  to  practice  law  In  that 
commonwealth. 
Leave  denied. 


UNITED    STATES,  Libelant    d   AppeUant, 

V. 

"THE  HAYTIAN   REPUBLIC"  et  al. 

(See  S.  C.  Reporter's  ed.  *'The  Havtian  Republic,^ 

118-129.) 

lendeney  of  imit — dixfinet  causes  of  action^a 
libel  of  tes»el  when  no  bar, 

1.    In  order  that  the  pendency  of  a  suit  may  be  set  i 


up  to  defeat  another,  the  case  must  bo  the  mme, 
with  the  same  parties,  the  same  rijrlita  asserted, 
the  same  relief  demanded,  founded  on  the  stint 
facts  and  the  bases  of  relief  the  same. 

2.  Distinct  causes  of  action  need  not  tie  loinei  ia 
one  suit,  although  they  exist  at  the  same  tioit 
and  might  be  considered  together. 

8.  A  litxji  of  a  vessel  in  one  district  court  for  rloia- 
tions  of  the  Chinese  Bxclusion  Act  and  forsmuir- 
gllng  opium,  is  no  bar  to  a  subsequent  libel  of  the 
same  vessel  in  another  district  court  for  similar 
yioltition  of  the  act  and  offenses,  committed  priot 
to  the  filing  of  the  first  llbeL 

[No.  113«.] 

Argued  April  27, 189 J^    Decided  May  t€,  189k, 

CERTIORARI  to  rcTiew  a  Judgment  of  the 
Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  affirming  the  ju<lgment  of  the  District 
Court  of  the  United  States,  for  the  District  of 
Washiniirton,  dismissing  a  libel  of  the  steam- 
ship ''Ilaylian  Republic"  by  the  United  States 
for  violnlion  of  the  Chinese  Exclusion  Act, 
and  for  smuggling  opium.  lUveised  and  cam 
remanded  for  further  proceedings. 

Statement  by  Mr.  Justice  Whitet 

On  June  7,  1893.  in  the  District  Court  of  the 
United  States  for  the  District  of  Wa«<liin.frtoii, 
the  United  Slates  libeled  the  steamship  "Hay- 
tian  Republic"  for  violations  of  the  "Chinese 
Exclusion  Act,"  and  for  smuggling  opium.  It 
wasaverred  that  the  violations  of  the  ExcIuMon 
Act  occurred  at  the  following  dates:  1st,  Sep- 
tember 20. 1892;  2a,  October  8. 1892;  8d,  Octo- 
ber 12,  1892:  4th,  October  16  and  16,  1898; 
5th,  November  1,  1892;  6'h,  November  26, 
1892;  7th,  December  12,  1892;  8th,  December 
18,  1892;  9ih,  January  2.  1893;  10th,  January 
26,  1893;  11th,  February  2.  1898;  12tli,  March 
28,  1893;  ISlh.  May  11,  1893. 

The  offenses  of  opium  smuggling,  according 
to  the  lil)el,  were  committed  as  follows: 

♦November21, 189*3,  at  Portland.  Ore  [1 19 
gon,  2,000  pounds,  of  the  value  of  $22,000;  De- 
cember 7,  189*3,  at  St  Johns,  on  the  Columbia 
river,  1.000  pounds,  of  the  value  of  $11,000. 

The  prayer  was  for  the  forfeiture  of  the 
vessel  on  account  of  the  violaiions  of  the  Ex- 
clusion Act,  and  for  ]udfi;ment  for  $82,000, 
the  value  of  the  opium,  with  recognition  of  a 
lien  on  the  ship  f(>r  that  amount. 

The  Northwest  Loan  &  Trust  Company 
claimed  the  vessel,  and,  after  due  apprabe- 
ment,  she  was  bonded. 

On  the  6'h  day  of  July,  1898.  in  the  District 
Court  of  the  United  States  for  the  District  of 
Oregon,  the  United  States  again  lit)eled  the 
sHme  steamship  for  violations  of  the  Chinese 
Exclusion  Act  and  for  smuggling  opium.  In 
this  libel  it  was  alleged  that  tlie  violations  of 
the  Act  were  committed  at  the  following  dates: 
l8t,  October  29.  1892;  2d,  June  14.  189f;  and 
3(1.  June  28.  1893.  all  at  the  port  of  Portland, 
Oregon.  And  the  opium  smuggling  WM 
charged  a<»  follows: 

Ist,  October  29.  1892.  at  Portland,  OreitoD, 
1640  cnns.  containiD^  820  pounds,  of  the  value 
of  19840;  2.1.  December  27.  1892.  at  S'.  Johns, 
Orei^on,  1000  pounds,  valued  at  $12,000. 

The  prayer  of  this  second  libel  wms  for  for- 


NoTE.— ^8  to  condttfiveness  of  Judgment^  see  note 
to  Bank  ot  (Jolted  States  v.  Ueverly.  11: 75. 
An  tajtidi/ment  in  admiraUyt  when  conclusive  and 
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when  man  be  re-examined^  see  note  toWilUamsv. 
Armroyd,  8:8U2. 
As  to  varol  evidence  to  explain  judgment  bvskon^ 
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feiture  of  the  vessel  for  the  ▼iolations  of  the 
Exclusion  Act  and  for  judgment  for  $38,840, 
the  7H]ue  of  the  opium,  with  recognition  of  a 
lien  on  the  Tessel  for  that  amount. 

On  the  14th  of  July,  1893,  an  amended  libel 
was  filed,  charging  the  smuggling  of  opium. 
Ist,  on  July  28.  1803.  Willamette  river.  800 
pounds  of  opium,  of  the  value  of  $!i300;  2<i, 
on  August  80,  1803,  on  the  Columbia  river, 
near  the  mouth  of  the  WillMmoUc  river,  ot 
800  pounds  of  the  value  of  fSe^OO;  8d,  on  the 
2(1  of  September,  1802.  near  Swan  l8land.  1400 
pounds,  worth  $15,400;  4th.  on  the  27th  of 
January,  1898.  at  Portland.  Oregon.  1200 
pounds,  worth  $11,220;  and  5th,  on  the  22d 
of  February.  1H93.  at  Portland,  Oregon,  900 
pounds,  value  $0900. 

The  pniyor  of  the  amended  libel  was  also 
for  the  forfeiture  of  the  vessel,  and  for  a  decree 
for  the  penalty  to  the  value  of  the  opium, 
which  was  $48  620,  with  lien  upon  the  vessel. 

Theoriginul  and  amended  libel  claimed. there 
120]  fore,  the  forfeiture  •of  the  vessel  for  three 
▼ioiaiions  of  the  Chinese  Exclusion  Act,  the 
first  occurring  in  October,  1892.  and  the  two 
last  after  June  7lb,  1898;  and  alKO  sought  to 
enforce  sirainst  the  vessel  nn  aggregate  penalty 
of  $77,460  for  seven  acts  of  opium  smuggling, 
which,  they  charged,  had  taken  place  at 
▼arious  dates  between  the  28th  of  July,  1802, 
and  the  22d  day  of  February,  1893. 

Thus,  all  the  offenses  against  the  Chinese 
Bxclusion  Act,  charged  by  these  libels,  except 
the  two  Iftst,  occurred  prior  to  June  7,  1893, 
the  date  of  the  filing  of  the  libel  in  the  dii>trict 
court  of  Washington,  and  all  the  offenses  of 
opium  f^muguling  therein  chnrcred  occurred 
prior  to  the  filing  of  the  suit  in  Washington. 

The  Northwest  Loan  ft  Trust  Company  ap 
pearcd  as  claimant  in  the  new  suit.  It  ex- 
cepted to  all  the  averments  as  to  violations  of 
the  Exclusion  Act  and  smuggling  which, 
according  to  the  allegations,  were  committed 
before  the  filine  of  the  suit  in  the  district  of 
Washington.  Its  exception,  therefore,  cov- 
ered all  the  charges  of  smuggling  opium  and 
one  of  the  charges  of  violation  of  the  Chinese 
Exclusion  Act.  To  the  two  averments  of 
violation  of  the  Act,  which  were  not  excepted 
to,  sn  answer  was  fileil. 

The  court  sustained  the  exception  and  dis- 
missed the  libels,  except  as  to  tlie  two  charges 
of  violation  of  the  Exclusion  Act  subsequent 
to  the  filing  of  the  suit  in  the  Washington  dis- 
trict. As  to  these,  it  held  that  the  averments 
of  the  libel  stated  no  violation  of  the  laws  of 
the  United  Slates. 

The  case  was  taken  by  appeal  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  where 
the  judgment  of  the  <ii8trict  court  was  af- 
firmed. This  action  of  the  circuit  court  of 
appeals  was  brought  up  for  review  under  a 
writ  of  certiorari. 


Mr.  Lavrrenee  Hazwellt  Jr,,  Solicitor 
Oen.,  for  appellant: 

The  mere  pen<iency  in  one  di<;trict  of  a  suit 
for  forfeiture  where  the  vessel  has  been  released 
on  bail,  is  not  a  bar  to  a  libel  of  forfeiture  sub- 
sequeutly  tiled  in  another  district  for  separate 
ami  distinct  offenses  committed  prior  to  the 
filing  of  the  first  libel. 

The  offenses  charged  in  the  Oregon  libel 
were  each  separate  and  distinct  causes  of  action 
from  those  alleged  in  the  libel  filed  in  the  dis- 
trict of  Wa'ihington. 

Freem.  Judgm.  (4lh  ed.)  §  23«;  Ex  parte 
Snnie,l20  U.S.  274(30:  CtoS);  The  (JUv  of  Mexico, 
28  Fed.  Rep.  148;  Btark  v.  Starr,  94  *U.  8  477 
(24: 276);  \\ai9on,  v.  Oone%,  80  U.  &  13  Wall. 
679  (20:  066). 

But  when  the  pendency  of  such  a  suit  is  set 
up  to  defeat  another,  the  case  must  be  the  same. 
There  must  be  the  same  parties,  or  at  least 
such  as  represent  the  same  inter.iit:  there  must 
be  the  5tame  rights  asserted  and  the  snrne  relief 
prayed  for.  This  relief  must  be  founded  on 
the  same  facts,  and  the  title  or  essential  basis 
of  the  relief  sought  roust  be  the  same. 

Mviual  L,  Ins,  Co.  v.  Ilarrit,  96  U.  8.  588 
(24: 737). 

A  stipulation  in  admiralty  is  given  with  ref- 
erence to  the  particular  claims  set  up  in  the 
libel.  It  is  only  a  substitute  for  the  vessel  to 
the  extent  of  the  claim  made  in  the  libel. 

The  T.  W.  Snook,  61  Fed.  Rep.  244;  New 
York  &  TT.  SB.  Co.  v.  Mount,  {"The  Henefae- 
tor^')  103  U.  S.  239  (26:351);  United  States ^7. 
Ames,  99  U.  8.  35(25:295). 

The  United  States,  if  the^  had  so  desired, 
could  not  have  intervened  in  the  suit  in  the 
district  of  Wasbingtoii,  after  the  giving  of  the 
stipulation  for  value,  and  added  new  counts 
for  other  offenses  than  those  contained  in  the 
original  lil>el,  because  thereby  the  liability  of 
the  surety  would  be  increased,  and,  if  not  al>- 
Bolutely  discharged,  the  security  would  not  ex- 
tend to  the  new  counts. 

The  Union,  4  Blatchf.  90;  Nsvodl  T.  Norton^ 
70  U.  S.  8  Wall.  257  (18: 271);  SedeyY.  Brown, 
14  Pick.  177;  Fnnee  v.  Ctark.  127  Mass.  599, 
601;  Buggies  v.  Berrii,  76  Me.  262;  The  Clara, 
Swab.  Adm.  1,  4;  Providence  AN.  T.  SS.  Co. 
T.  Hill  Mfg.  Co.  109  U.  8  578  .27: 1038). 

Mr.  John  H.  Mitchell,  for  appellee: 

A  second  seizure  and  liitel  in  rem  against  a 
vessel  cannot  be  made  pending  seizure  and  pro- 
ceedings thereunder  in  another  jurisdiction,  or 
even  in  the  same  juri^sdiction.  and  for  alieired 
cause  or  causes  of  forfeiture  existing  at  the 
date  of  the  first  seizure. 

1  he  right  of  the  claimant  to  give  bond  and 
have  the  vessel  released  is  a  statutory  right. 

This  being  a  proceeding  in  rem,  not  in  per* 
sonam,  the  case  does  not  come  within  the  ciite- 
gory  of  cases  permitting  separate  suits  as  upon 
sepnrnte  and  distinct  demands. 


ino  ismes  litignted  and  decided^  and  grounds  of  dt- 
tition.  see  note  to  Miles  v.  CJaldwcll.  17:  775. 

Ai  to  estoppel  Iry  judgments  see  note  to  Aspden  v. 
Nixon,  U:  1050. 

Aa  to  corinegtiencea  of  a  nonsuit  or  difmi»al  of  com- 
plaint, see  note  to  Homer  v.  ilrown^  14: 070. 

Aa  to  autrefoia  acquit  or  convict:  effect  or,  in  crimi- 
nal cofca,  see  note  to  United  Stutcs  v.  Perez.  6: 105. 

Aato  effect  of  judgment  beyond  ten-itorial  limits  of 
fttriadiction^  see  note  to  Darby  v.  Itfayer,  6:907. 

]54  U.S. 


Aa  tojwlgmcnta  of  atate  court,  when  enncluaire,  and 
when  not.  in  another  atatCn  see  noieto  Mills  v.  Dur- 
yec.  3:  411. 

Aato  record  evidence  of  Juriadictiimal  facta,  pica  of 
nil  debet,  sec  note  to  Mills  v.  Duryce,  3: 411. 

Aa  to  concluaivenc.<t  ot  record  aa  lojuritnlictir^n  in 
suit  on  judgment  of  another  atate:  traud  aa  pica  to 
jwfgment  of  anotJier  state,  tee  note  to  Christuius  v. 
Russell,  IS:  475. 
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Stark  7.  SMrr,  94  U.  8.  447  (24:276). 

A  judpmcnl  is  conclusive  of  every  point 
vhich  migbt  bftve  been  raised  in  pleading; 
wbetber  it  is  or  is  not  actually  put  at  issue  and 
determined. 

A  former  judgment  between  tbe  same  parties 
in  wbicb  a  claim  was  decided  or  was  properly 
involved  and  micrbt  have  been  decided,  is  a 
bar  to  another  action  or  suit  as  to  such  claim. 

Stockton  V.  Ford,  59  U.  S.  IS  How.  418  (15: 
89.1);  linrrctt  v.  failinn,  8  Or.  L",  ■,;  nclr.ifjcr 
vXraigue,  31  Barb.  534;  Ikhii  wMorqcnrA  XI. 
8.  7\Vall.  019  (19:205);6Vow/jr<;//v.  Sac  Omnty, 
94  U.  8.  VA  (24: 195):  Dnria  v.  lUuntn,  94  l^ 
S.  423(24:204);  1^'nl  v.  Tohn<\u,  12  Or.  289; 
Frecin.  Jud.^m.  ?  253. 

A  party  cannot  rclitiirato  ir.ntlcrs  which  he 
mi'ibt  have  inlerpo««c'l,  but  Tjiilrd  to  do  if 

Stark  V.  Starr.l  S:iwv.2T5;  Yr/'mr/  v.flthihn, 
91  Pa.  280;  Wn\'Jit  v.  I)nh,n'of/,  46  111.  271.92 
Am.  Dec.  257:  Jsir^tols  v.  //;•'"•///,  CI  Tox.  5::i>: 
Chapman  v.  C/apuian,  59  l';i.  214;  F'li'vrb 
Ca»e,  6  Coke.  7;  Gardner  v.  Buckke,  3  Cow. 
120,  15  Am.  Dec.  250. 

A  bond  accepted  by  the  court,  upon  ordcrinp: 
the  delivery  to  the  cininiant  of  property  eeized 
in  admiralty,  is  in  tlie  sub'^cquint  pnvcediugs 
a  substitute  for  the  property,  aixi  a  decree  ren- 
dt*red  on  such  a  bond  given  with  sureties  by 
the  cltiimaut  at  the  rofiuest  and  for  the  beuelft 
of  his  firm  to  wliich  the  property  so  delivered 
to  him  belonged,  bars  a  suit  against  the  other 
partners. 

l^nitnl  States  v.  Amrs,  99  U.  8.  36  (25:  295): 
Thi  Palmyra,  25  U.  8.  12  Wheat.  1  (6:531); 
lite  Wanata  v.  Arcry,  95  U.  8.  Oil  (24:404); 
TJiC^Vchb  V.  Barliw/.  81  U.  8.  14  Wall.  406 
(20:  774);  Williams  &  Bruce,  Admiralty  Prac- 
tice, 210. 

If.  for  any  reason,  whether  from  lack  of 
knowledge  or  the  existence  of  the  causes  of 
forf«?ilure  or  otherwise,  the  United  States  failed 
to  include  all  exi.sting  antecedent  causes  of  for- 
feiture in  the  original  libel  in  the  W^ashington 
court,  it  was  within  the  power  of  tbe  govern- 
ment, at  any  time  before  the  final  decree,  to 
recall  the  vessel,  cancel  the  bond  or  stipulation 
given,  amend  the  libel,  and  either  hold  the  ves- 
sel or  require  a  new  bond. 

The  Jlcro,  Brown  &  L.  A  dm.  447;  TJie 
Union,  4  Blatchf.  90;  The  Duchcsse  de  Brahaut, 
Swab.  Adm.  204;  The  Virf/o,  13  Blatchf.  255; 
The  Adi'Une,  13  U.  8.  9  Cranch,  244  (8:719); 
Benedict,  American  Admiralty,  g|  403-407; 
DuTilap,  Admiralty  Practice,  88;  Belts,  Ad- 
miralty Practice,  20. 


3fr.  Justice  White  delivered  the  opinion  of 
the  court: 

All  question  as  to  the  correctness  of  the 
ruling**  below,  that  the  two  alleged  violations 
of  the  Exclusion  Act  afier  June,  1893,  consti- 
tuted no  offence  against  the  laws  of  the  United 
States,  was  waived  in  the  discussion  at  bar. 

The  first  question,  then  for  consideration  is, 
was  the  action  of  the  court  correct  in  dismiss 
ing  all  the  charges,  both  as  to  the  introduction 
of  Chinese  and  as  to  the  importation  of  opium 
prior  to  June  7, 1893,  because  of  the  pendency 
of  the  suit  in  the  district  of  Washington? 

Pretermitting  all  question  as  to  whether  the 
pendency  of  suits  in  district  courts  of  the 
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United  States  sitting  in  different  states.  Is  a 
subject-matter  of  the  defense  "other  suit 
pending" — the  issue  is,  "Diil  the  suit  in  Wa<h- 
inglon  prevent  the  *brii)ging  of  suit  in  [124 
Oregon?"  Both  the  introductions  of  Chiue>eaRd 
the  importations  of  opium  which  were  averred 
in  the  suit  in  Oregon  were  distinct  and  differ- 
ent acts  from  those  charc^ed  in  the  libel  filed 
in  the  district  court  of  Washington.  Tlie 
elementary  principle  which  governs  the  avail 
ability  of  the  plea  of  "other  m\i  pending" 
was  thus  stated  in  Watson  v.  J'jneJt,  80  U.  S. 
13  Wall.  715  [20:671]  : 

**  When  tlie  pendency  of  such  a  suit  is  set 
up  to  dcffeat  another,  the  c:t«e  must  be  the 
same.  There  ni'i>l  be  the  snme  partii-s.  or.  at 
IcMSt,  fiurh  as  irpic'-cnl  the  same  inJfrf.^-t^: 
Ihtri;  must  Ije  the  suiue  rights  asserted  and  th** 
«ame  relief  prayed  for;  the  relief  must  l>e 
fkUiuUd  upon  the  same  facts,  and  ihc  title,  or 
e»>enn'al  basis  of  the  relief  sought,  must  be 
tl.«*  same." 

Tested  by  these  principles,  it  is  obvious  that 
the  plea  of  pendency  of  the  suit  in  Washing- 
ton was  not  available  here.  There  were  the 
same  parlies,  but  not  the  same  rights  a^^erted; 
and  the  claim  of  relief  was  not  foundi'd  upon 
the  same  facts.  In  the  case  just  eiied  it  wan 
said  thai  the  true  test  of  the  suilicienc}*  of  a 
plea  of  "other  suit  pending"  in  another 
forum  was  the  legal  eflieuey  of  the  first  suit, 
when  finally  disp<»se<l  of,  as  "  tbe  thing  ad 
judged,"  regarding  llie  mailers  at  issue  in  the 
second  suit.  Dick  v.  Gilmer,  4  La.  Ann.  520; 
Jh'schoffv.  Thcurer,^  La.  Ann.  15. 

The  efficiency  of  ihe  lest,  thus  applied,  re- 
sults from  the  fact  that  the  elements  consti- 
tuting the  thing  adjudueti,  and  those  iieeessnry 
for  the  plea  of  "  othur  suit  pending,"  are 
identical. 

It  is  obvious  that  the  decision  of  the  suit  iu 
Washington  would  not  have  constituted  llie 
thing  adjudged  as  to  the  matters  averretl  in 
the  suit  in  the  district  of  Oregt)n.  Tiie charges 
were  different.  If  the  tuurt  in  Washington 
had  found  that,  at  the  times  and  places  nameil. 
the  vessel  had  not  smugL'Iod  opium  and  hvl 
not  illegally  impoited  Chinese,  and  adjudgtMl 
accordingly,  such  judgment  would  uot  have 
affected  the  question  of  whether  or  not  simi- 
lar offenses  had  been  committed  at  other  limes 
and  places. 

It  is  contended,  however,  that  although  the 
two  suits  involved  the  assertion  of  different 
rights  as  the  rights  asserted  *in  the  last  [125 
suit  were  in  existence  at  the  time  the  first  suit 
was  brought,  therefore  they  should  have  bet;n 
asserted  in  that  suit,  and  could  not  be  after- 
wards relied  upon  in  a  separate  suit,  in  a  dif- 
ferent fonun.  In  supp(»rt  of  this  proposilioit 
we  are  reltMied  to  the  ca>e  of  Stark  v.  Starr, 
94  U.  S.  477  L24:27GJ,  and  this  language  is 
quoted  from  the  opinion  in  that  case  : 

"  It  is  undonbledly  a  settled  question  that 
a  party  seeking  lo  enforce  a  claim  leirally  or 
equitably  must  present  lo  the  court,  either  in 
pleading  or  in  proof,  or  both,  all  the  grounds 
upon  which  he  expects  a  judgment  in  his 
favor.  He  is  not  at  liberty  io  split  up  his 
demand  and  prosecute  it  by  piecemeal,  or 
present  only  a  portion  of  the  grounds  upon 
which  special  relief  is  sought,  and  leave  the 
rest  to  be  presented  iu  a  second  suit,  if  the 
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first  fail.  There  would  be  no  end  to  litigation 
if  Buch  a  practice  were  permissible." 

Til  is  statement,  however,  is  qunlified  by 
the  following,  which  is  not  included  in  the 
citation: 

•*  But  this  principle  does  not  require  distinct 
causes  of  action — tliat  is  to  say,  distinct  mat- 
tcMS.  each  of  wiiich  would  authorize  by  itpelf 
in<lrpt'Tnk'nt  relief,  to  l)c  presented  in  a  sinijlc 
Huit.  tlioiiL'Ii  tix'v  existed  at  tlic  same  time 
uii'l  inij^hl  l)«;  con^idi'ied  toi^cilier." 

Tiie  qualificaliou  slai(^  ihe  el'Muentary  rule. 
C)»e  of  the  tests  laid  down  for  the  purpose  of 
<lelennining  whether  or  not  the  causes  of  ac- 
ti(in  should  liavc  been  joinrd  in  one  suit  is 
wliether  the  evidence  necessary  to  prove  one 
cause  of  actiiiU  would  csiabliMi  the  other. 
CV/yw  V.  Talotufle,  4  M(  Cord,  \u  20. 

It  is  evident  that  proof  shuwitii;  that  a  par- 
ticular lot  of  opium  had  1)ee II  smuggled  ou  a 
particular  day,  or  a  p«rii»*ular  number  of 
iMiiiiese  had  been  imported  ut  a  particular 
time,  would  have  no  relevancy  or  tendency  to 
prove  the  smuggling  of  a  different  lot  of 
opium  at  a  diffireut  time,  or  the  importation 
of  a  dilTereut  number  of  Chinese  at  a  differ- 
ent date. 

It  was  conceded,  in  argument,  that  whore  a 
vessel  had  been  bonded  and  then  committed 
an  oiTense— which  made  her  liable  to  forfeit- 
ure— she  could  be  proceeded  against  in  a  court 
other  than  where  the  bond  was  given.  Tlds 
admission  practically  involves  the  whole  point 
1 20]  at  issue  here.  If  ttie  ^vessel,  after  the 
bond  had  been  given,  was  not  in  the  custody  of 
the  court  of  first  resort  to  the  extent  of  prevent- 
ing a  second  libel  from  being  filed  against 
her  in  another  court  for  a  subsequently  arising 
offense,  she  was  not  in  the  custody  of  the 
court  so  as  to  prevent  a  seizure  for  an  offense 
which  existed  at  the  time  of  the  first  lil)el,  and 
which  the  libelants  were  under  no  legal  ne- 
cessity to  join  therein.  The  attempted  dis- 
tinction rests  upon  the  theory  that,  after  bond- 
ing, tlie  vessel  was  in  the  custody  of  the  court 
for  the  purposes  of  all  claims  existing  at  the 
time  of  the  l)onding,  and  out  of  the  custody 
of  tlie  court  as  to  all  claims  arising  subsequent 
thereto.  But  if  the  vessel  was  in  the  custody 
of  the  court  at  all.  it  was  there  for  ail  pur- 
poses, and  the  admission  that  it  was  not  so 
in  tlie  cusloiiy  of  the  first  court  so  as  to  pre- 
clude proceedings  against  it  in  another  forum 
uniler  certain  circumstances  carries  with  it 
the  concession  that  it  was  not  in  that  custody 
to  such  an  extent  as  to  affect  the  question  of 
proceedings  elsewhere  under  any  circum- 
stances whatever. 

It  is  true  that,  where  a  fraudulent  appraise- 
ment has  been  had.  or  a  fraudulent  or  illegal 
bond  has  been  given,  in  an  admiralty  pro- 
ceeding, the  court  has  the  power  to  recall  the 
vessel  for  the  purpose  of  requiring  an  honest 
appraisement  and  of  exacting  a  legal  bond. 
I'nihd  SlaUi  V.  Amcs.M^  U.  S.  85  [25:  t?0.i]; 
The  Union,  4  Blatelif.  90;  The  /'Wr^>^^^  2Klip. 
87;  The  Thukn,  3  Ben.  327;  2  Parsons,  Shii)- 
ping,  411.  This  special  power,  however,  to 
meet  a  particular  contingency  <iues  not  affect 
the  general  rule,  or  imply  that  the  vessel, 
after  a  legal  bond  has  been  given,  remains  in 
the  exclusive  custody  and  jurisdiction  of  the 
court.     The  Union,  tsupra. 

io4  r.  s. 


It  is  urged  that,  as  in  the  first  case  the  issue 
was  the  forfeiture  of  the  vessel,  and  this  in- 
volved her  entire  value,  and  as  the  bond  given 
represented  that  enlirc'y,  the  existence  of  the 
bond  in  the  Washington  court  precluded  the 
raising  of  any  qtiestion  concerning  the  lial)ility 
of  the  vessel  to  forfeiture  elsewhere.  The 
fallacy  here  lies  in  suppoMng  that  the  bond 
took  the  place  of  the  entire  value  of  the  vessel 
for  any  other  purpose  than  the  subject  mat ii-r 
of  the  suit  in  which  ilic  bond  *was  given  [  1127 
The  claim  for  forftiture  alleged  in  the  cause 
wherein  the  bond  A\as;iivcn  was  alone  covered 
by  the  bond,  and  therefore  the  assertion  of  a 
right  to  ftirfeiiure  foranotiier  and  distinct  cau<e 
was  not  embraced  in  its  condition.  althouL'h 
its  penalty  was  the  full  value  of  the  vchmI. 
The  authorities  are  clear  upon  this  point.  In 
71ic  Wild  Jin tnjtr,  decided  by  Dr.  Lu<hinvtoTj, 
the  facts  were  ihcie:  A  collision  oceiirretl  iv- 
tween  the  AVild  Kanger  and  the  (\>icrM'»n. 
The  AVild  U  tnu:er  was  lil)eled  bv  the  o\vn«i'<  of 
the  other  vessel,  who  claimed  £35(H),  and  was 
released  under  bond.  Subsequently  she  was 
libeled  by  the  owners  of  the  cargo  of  the  Col- 
eroon.  In  this  last  proceeding  a  decree  c»f 
coiideuinallon  was  rendered,  the  vessel  was 
sold,  and  the  proceeds  of  sale  were  piid  into 
court.  The  price  of  the  sale  exc<'eded  the 
sum  of  the  damages  awarded  to  the  owners  of 
the  cargo.  Pending  these  proceedings  und'jr 
the  second  libel,  the  damages  due  to  the  own- 
ers of  the  Coleroon  were  ascertained  to  be 
greater  than  the  sum  of  the  bond  given  in 
their  case.  The  owners  of  the  Coleroon  there- 
upon claimed  tlie  balance  realized  by  the  sale 
of  the  Wild  Hanger,  over  and  above  the 
amount  which  bad  been  decreed  to  the  owners 
of  the  cargo.  Upon  this  state  of  facts  Dr. 
Lushington  thus  ruled: 

**In  order  to  justify  me  in  directing  these 
proceeds  to  be  paid  to  the  owners  of  the  Col- 
eroon it  is  not  sufficient  that  they  should  show 
that  the  debt  is  due  them  from  the  owners  of 
the  Wild  Ranger.  They  must  either  prove 
that  they  have  a  lien  upon  the  proceeds  or 
produce  a  statute  authoiizlng  me  to  apply 
these  proceeds  in  satisfaction  of  the  judgment 
they  have  obtained.  Now,  there  is  no  lien  on 
these  proceeds,  by  reason  of  the  action  bein^; 
in  the  nature  of  an  action  in  rem.  The  pro- 
ceeds of  the  ship  sold  are  in  legal  considera- 
tion the  same  as  the  ship  itself;  and  the  ship 
was  wholly  released  from  all  claim  by  the 
owners  of  the  Coleroon  from  the  moment  that 
they  took  bail."  The  Wild  Hunger,  2  New 
Rep.  402,  403. 

In  The  T.  W,  Snmtk,  51  Fed.  Rep.  244.  the 
Snook  had  been  libeled  by  the  Georgia  and  re- 
leased under  bond  for  $4Ut:0,doul>letheam'Mint 
of  the  Georgia's  claim.  After  *the  re-  [128 
lease  of  the  Snook  the  Continental  TnsmaiK  o 
Company,  which  had  paid  for  a  lo^s  on  the 
cargo  of  the  Georgia,  intervened  and  asserted 
its  right  to  be  reimbursed  for  its  (  xpenilituie 
out  of  the  balance  of  the  bond  over  an<l  ahovo 
the  claim  of  the  Georgia.  The  court  (Hl^d- 
gett.  J.)  said:  "I  do  not  think  this  appli'utiou 
ou  the  part  of  the  insurance  company  should 
prevail,  my  reasons  being  brielly  tinit  at  the 
time  the  bond  was  given  on  wiiieh  the  Snook 
was  released  no  claim  was  miuie  in  the  ]>ro- 
cecdings  except  for  damage  to  the  hull  of  tlie 
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Geor^Ift,  nnd,  In  fact.  It  was  not  until  about 
two  miinlli:  after  this  bond  hnd  been  glTi;i; 
tli&t  ibo  liisuriincc  cnmpitny  paid  tbe  low  on 
tbe  cnrfto,  nnii  tbcrcbv  Acquired  koy  rigbt  ol 

inlerveiilion  or  subrogation.  The  aurutlea  or 
tlie  bciiid  must  be  presiimed  to  have  Bigned  II 
on  lliK  uniliir-tanillogtbat  their  liability  wa> 
only  lo  a^ti^ry  the  cniiBe  of  action  si-t  out  Id 
the  litii'l,  which  was  for  tbe  dainHi;ea  lo  tbc 
hull  uf   the  Qeorgia."     8oe  alau  T!ie    Union, 

Tlii-rc  is  no  force  In  the  arcumeut  that,  ai 
itta  KUlt  In  Wasliiiicton  claimed  the  forfeiture 
or  the  vcKRfl  and  llie  suit  la  Oregon  cliiimpd 
the  same  thing,  there  niiB  a  praclicnl  Ideality 
between  tbim.  The  fallnc)'  results  frooi  a 
failure  to  diMlnEtiisb  betneeo  the  right  and 
Ibe  remfity.  True,  (he  remedy  sought  Id 
Wa<:|iint''<>n  was  tbe  forfeiture  of  the  vessel, 
■nil  the  same  remedy  was  Invoked  In  Oregon, 
but  Ihn  cnuKes  of  action  upon  whicb  tbe  remedy 
MUX  prayed  in  the  two  cases  were  enilrcly  dif- 
ftreni.  As  we  have  Keen.  Dot  only  identity  of 
n-lief,  bLit  identity  of  cause  of  acliim,  is  essen- 
tial to  the  pica  of  pending  suit,  and  both  are 
hIbo  necessary  lo  the  efficacy  of  tbe  plea  of  the 
thing  adjudged. 

It  is  urged  that,  a«  the  mailers  could  have 
been  Joined  Id  the  Wasbinjiton  snil,  Iberefore 
thcv  wnuUl  have  been  ccincludetl  by  a  decree 
rendered  Ibertln.  Ibe  Argument  being  thai  a 
Jiidj-ment  coticludi-s  nut  only  the  mallcra  actu- 
ally in  tonlroversy,  but  all  Ihose  which  mlghl 
bavr  lieeD  ndjudi.'e<l. 

In  Mipporliir  this  contention  wenre  referred 
lo  a-4-<r«  V.  n-ink  ..f  XJidtPil  Sl.ittt,  -Zi  U.  S.  0 
■\Vli<-i.l.  7.11  Ifi:  21111:  lo  IkUt  v.  M-ri/an.  74 
V  S.  7  Wail.  GIU  1 19:  30,-|].  and  other  author 
ilies.  It  Is  uanece^^vnry  lo  examiDo  tbi-sc  in 
di-'iiil.  The  propn-.jitiin  which  they  support  is 
I'JDJ'tvi'll  staled  In  an  excerpt  fromFrcemnD 
nil  Juil;!Tm-nls,  quoted  in  the  brief  of  couDScI: 
"Au  ndjudifHtion  is  flniil  and  conclusive,  DOl 
only  as  io  Ihe  mnltvr  aeluallydclcrmlDed,  but 
as  io  every  other  mnlter  vr'hich  Ihe  parlies 
migiit  have  liiigiiled  ami  have  decided  113  inci 
dinii  10  or  esseniiiilly  coDiiecled  witli  the  sub- 
ject innlter  of  Ibc  litigation,  and  every  mailer 
ciiniing  within  Ihe  lejjitiiimte  purview  of  Ibe 
originid  a<li')n,  both  in  respect  to  matters  of 
cloiui  and  of  dcfi-niie." 

If  the  dedncllou  drawn  by  counsel  from  Ibis 
and  jimiiiir  liinguage  wire  true,  ilien  a  jurlg- 
mem  upon  i.ne  ci.iisc  of  acilnn  would  be  con- 
jliiHiveiia  to  every  olbcr  existing  at  Ihe  time, 
iHliou^'li  nol  imliTBctd  in  the  sull,  and  al- 
hiiJiilt  till-  pnriics  were  not  oiiii.^'cd  lo  Join  It 
heri'in.  TldH  would  destroy  the  riglitof  [mr 
ics  to  sue  sr-pariuely  uimn  distinct  euuws  ft 
ii-;ion,  nnil  w..-dil  be  Kulivcrsive  of  Ibe  entire 
.iii-ory  of  Ihu  thing  adjudged.  Tbe  mM:ikc' 
lus  In  construing  Ibe  words  "which  might 
hiivp  b-.n  ni'sed.^'as  applying  to  a  cause' of 
jciiou  iiliicr  ihiin  the  cause  of  action  embraced 
In  1I1C  tu\l.  In  other  word",  tbe  dof:iriue  is 
tliiil  the  thing  adjudged  Inctuiles  not  only  Ibc 
<lire(l  ^e^ult^  of  the  ciiuse  of  aclion  which  the 
jiid;:ini'nl  concludes,  but  also  all  things  neces- 
FFinly  incident  10  and  growfn;:  out  of  that 
cause  which  the  pHrllet  might  have  joined  In 
the  suit.  D'liteU  v,  App\gate,  awfc.p.  403.  Of 
course,  whilst  concluiling  that  tbe  separate 
causes  of  the  action  here  under  cods ide rati od 
084 


It  have  been  joined  Id  one  sull,  BDd  that 
1  in  WashingtOD  was  do  bar  to  the  suit 
>oD,  we  must  not  be  considered  as  iDtl- 
that  there  could  be  more  than  one  for- 
of  the  vessel.  Tbe  dii<tiuct  ctaaTfrea 
n  10  distinct  causes  of  action,  but  the 
ire  for  either  would  have  consummated 
cecdiDgs. 

menl  reverted    and  eate  remanded  for 
■   aoeordanet    nilh   bUi 


(See  S.  C.  Bepocler's  ed.  130  l; 


laa  the  rijrhl  to  proportr.Hnil  Is  not  ex- 
m  Il9  enjoyment,  will  not  be  purmllted 

leEHl  title  of  the  KOveruiuent  to  avoid 
lire  ul  state  taxntlon. 
■iimor  Ibe  Stale  court,  that  under  the 
tea  person  must  eihuiut  hla  B'Tniilj 

Itale  board  of  cqunK       -        -     -        - 


liiliy  l< 

o  i'l-di'ral 


'  otiieis,  whether  cxcni|it  [t»io  taiallun  or 

(No.  887.1 
and  Subiiiilted  A/.ii'  11.  I8O4.     Decided 
May  16,  IS'Ji. 

mOR  to  the  Supreme  Court  of  the 
'  of  Jli.ntiinn,  to  review  a  judgment  of 
irl.ullirming  the  judgment  of  Ibe  D  s- 
urt  of  the  bixih  Juuicial  Disirlet  of 
[e  In  favor  of  defendant  J.  L.  I'^itier- 
inly  (tcasurer  of  (iidlalin  counly.  .Mon- 
an  aciioD  brought  by  (lie  Norilieru 
Ii>illri>ad  Company,  plainliff,  tor  an  in- 

I  lo  restrain  defendiint  from  sellin-;cci- 
ds  for  (axes  or  colleeliiiir  the  aaiue  anil 
'  a  decree  adjudging  suid  laica  (o  be 

OiirHilW-rf, 

ime  case  below.  10  AEont.  90. 

uent  by  .Vc.  Chief  Jtitlice  FnUer: 
WHS  an   actl.iii    commenced    by    ihi- 

II  I'lK'lflc  K'lilroad  Company  aeninsl 
iitleiG  m,  county  treasurer  of    Gulliiia 

Miuiliinii,  for  an  InJunrtloD  toresir^iiii 
ndant  from  selling  certaio  lands.bloi'ks, 

for  tiixcs  which  had  been  levied  thereon 

ear  It^Q,  or  collecdug  (be  same,  and  al- 

-A*  to  direct  laic*,  see  ne.te  to  Soholcr  v. 
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so  for  a  decree  adjudging  said  taxes  to  be  Toid. 
The  complaint  set  out  three  separate  and  dis- 
tinct CHUses  of  action,  but  it  is  not  claimed  that 
any  Federal  question  was  presented  l>y  the  al- 
legations in  respect  of  the  second  and  third 
causes,  and  no  error  as  to  the  riiliog  of  the 
stale  court  thereon  was  assigned  in  this  court. 
The  romplHint  asserted  an  interest  in  the  lands 
in  question  uudt^rthe  Act  of  Congress  approved 
July  2,  1804.  entitletl  **An  Act  Granting  Lands 
to  Aid  in  tiie  Construction  of  a  Railroad  and 
Telcgrnph  Line  from  Lnke  Superior  to  Puget 
Sound  on  the  Pacific  CoaH  on  the  Northern 
Route;"  but  insisted  that  the  lands  were  not  so 
segregated  from  the  public  domain  and  iden- 
tified as  a  part  of  (he  lands  granted  by  said 
Art  as  to  extinguish  all  interest  of  the  United 
States  therein  and  ren<ier  them  taxable.  And 
the  grounds  set  up  are  thus  stated  in  the  brief 
of  counsel:  "That  a  grant  was  mad^  to  the 
plaintiff  l)y  said  Act  of  July  2,  lb6l;  that  plain- 
tiff definitely  fixed  the  line  of  its  road  and  filed 
a  pint  thereof  in  the  office  of  the  CommisMoner 
131  ]of  the  General  Land  Office;  thallhe*road 
Was  <luly  constructed  and  was  accepted  by  the 
president.  That  the  lands  involved  are  on  and 
within  40  miles  of  the  line  of  the  road  as  defi- 
nitely fixed;  and  that  plaintiff  has  performed 
all  the  things  and  conditions  upon  its  part  to 
be  done  and  performed  to  entitle  it  to  the  lands 
inuring  to  it  under  the  grant;  except  that  it  has 
not  repaid  to  the  United  S'ates  the  cost  of  sur- 
veying; these  lands;  that  it  is  now,  and  has  been 
at  all  tiuK's,  ready  and  willing  to  pay  such 
costs,  and  has  so  advised  the  United  Slates,  but 
is  unable  to  repay  such  costs  until  the  United 
Stales  shall  determine  what  lands  are  granted 
to  it.  That  the  lands  Imve  not  been  rertified 
or  pat«'nied  to  plaintiff,  and  that  the  United 
Slates  have  failed  and  refused  to  ceriily  said 
lands,  or  to  certify  any  lands  in  G  illatin 
covnity  to  plaintiff,  for  the  reason  that  it  is 
claimed  that  said  lands  are  mineral,  and  are 
excepted  fiom  the  grant,  and  that  the  question 
wliiMher  the  title  to  said  lands  passed  to  plain- 
tiff under  said  grant,  and  plaintiff's  compliance 
therewith,  is  now  in  controversy  and  pending 
before  the  Commissioner  of  the  General  Land 
Office  anci  Secretary  of  the  Interior.  That  this 
failure  to  certify  or  patent  these  lands  is  solely 
because  of  their  Don  identification  as  gninted 
laiuls.  That  the  lands  granted  by  said  Act  of 
Congress  to  plaintiff  in  said  county  have  never 
been  segregated  from  the  public  lands,  or  iden- 
tified, and  the  boundaries  of  the  specific  lands 
granted  have  never  l^eeu  ascertained  or  deter- 
mined. 

*'That  plaintiff  has  no  other  right,  title, 
claim,  interest,  property  or  possession  of,  in  or 
to  said  lands  de^eribed  in  the  complaint,  than 
Bueh  right,  title,  claim,  interest,  property  or 
possession,  as  it  obtained  under  said  Act  of 
July  2,  1MJ4. 

*;  That  in  1889,  the  county  oflacers  of  Gal- 
latin county  assessed  these  lauds  to  plaintiff  and 
proceeded  to  levy  taxes  thereon,  and  defend- 
ant, the  county  treasurer,  having  advertised 
the  same  for  sale  in  satisfaction  of  these  taxes, 
Is  about  to  sell  them." 

The  complaint  alleged  that  a  sale  would 
greatly  impair  the  ri<;hts  of  the  plaintiff  in 
and  to  the  lauds,  and  cloud  its  title  thereto, 
and  cause  a  multiplicity  of  suits  with  refer 
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ence  tosurh  title,  etc.  The  defendant  demurred 
on  the  ground  that  the  ^complaint  did  [132 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  which  demurn^r  was  sustained,  and 
plaintiff  electing  to  stand  on  the  complaint, 
judgment  was  entered  in  favor  of  defmdant. 
From  this  judgment  plaintiff  appealed  to  the 
supreme  court  of  the  state,  by  which  it  was 
affirmed.  10  Mont.  90.  Thereupon  plaintiff 
sued  out  this  writ  of  error. 

Mex^s.  James  McNaught  and  Fred,  if. 
DwIUy  for  plain' iff  in  error. 

Mr,  W  .W.  Dixon,  H.  C,  Cockrill,  H.  J. 
Unskell,  Aity.  Gi-n.  of  Montana,  and  Ella  L, 
Knowles,  for  defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  ground  upon  which  it  was  asserted  that 
these  lands  were  not  subject  to  taxation  wat 
that  they  had  not  been  identified  as  lands  pass- 
ing to  the  plaintiff  under  its  grant,  because 
the  United  States  had  refused  to  certify  them, 
and  held  them  suspended  *'for  the  reason  that 
it  is  claimed  that  such  lands  are  mineral  and 
are  excepted  from  the  grant  to  the  plaintiff." 
It  was  said  in  Wufconsin  Cent.  R.  Co.  v.  Pric§ 
County,  133  U.  8.  496,  50o  [\^'SS^1,  092],  that 
he  who  has  the  riglit  to  property,  and  is  not 
excluded  from  its  enjoyment,  sliall  not  be  per* 
mitted  to  use  the  legal  title  of  the  government 
toavoi(|  his  just  share  of  state  taxation,"  and 
plaintiff  docs  not  state  whet  her  all  or  any  part 
of  the  hinds  are  mineral  or  non-mineral.  If 
the  legal  or  equitable  title  to  the  lands  or  any 
of  them  was  in  tlie  plaintiff,  then  it  was  lia- 
bic  for  the  taxes  on  all  or  some  of  them,  and 
the  mere  fact  that  the  title  might  be  in  con- 
troversy would  not  appear  in  ii.»ielf  to  furnish 
sutlU  ient  reason  why  plaintiff  should  not  de- 
lermine  whether  the  lands  or  some  of  them 
were  worth  paying  taxes  on  or  not;  but  the 
ground  upon  which  the  decision  of  the  su* 
preme  court  of  Montana  pn)ceeded  was  this: 
The  <:2d  section  of  the  statute  of  Montana,  en- 
tit  led*"  An  acttopn>vide  for  the  levy  of[133 
taxes  and  assessment  of  property  "  (M«»nl. 
Laws  Extra  Sess.  15ih  Legislative  Assembly, 
1687,  83,  92)  provided: 

•'  The  b«»ard  of  county  commissioners  of 
each  county  shall  constitute  a  board  for  the 
correction  of  the  assessment  roll  and  the  equal- 
ization of  assessed  value  of  property,  and  on 
the  third  Monday  in  the  month  of  September, 
of  each  year,  said  bo:ird  shall  meet  at  the  of- 
fice of  the  county  clerk,  at  the  county  seat, 
and  may  adjourn  from  time  to  time  as  deemed 
necessary.  Public  notice  of  the  time  and 
place  of  the  meeting  of  said  board  sliall  be 
given  by  the  county  clerk  by  publication  for 
at  least  two  successive  weeks,  in  a  newspaper 
published  in  said  county,  if  there  be  one, 
otherwise  by  notices  posted  in  five  public 
places  immediately  prior  to  the  meeting  of 
said  board  of  eijiialization;  but  no  notice  of 
an  adjourned  meeting  of  said  board  shall  1)6 
required.  Any  persim  feeling  aggrieved  by 
any  valuation,  or  amount  of  property  listed, 
or  by  any  other  fact  appearing  on  such  assess- 
ment, may  apply  to  such  board  for  the  cor- 
rection thereof,  and  if,  in  the  opinion  of  said 
board,  any  yaliiatlon  is  too  high  or  too  low.  as 
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compared  with  other  vahmtions,  hy  the  asses- 
Bur,  of  similiir  classes  of  pn>per*iy,  it  may 
erpialize  the  same;  but  if  such  equnlizntion  re* 
Mills  in  any  infri'ii^JC,  the  parly  silTicietl  there- 
by sliull  be  uiven  reasonuble  notice  of  (lie  in- 
teniion  to  incroHRe  such  valuation,  with  op 
p<tMuuily  ti'  appear,  which  notice  may  l)c  wnt 
by  ni.iil,  wi:h  p«>.slJijr(!tlj»r«,'ou  prcpuUl.  If  any 
person  rclurncil  a«  n.'fusiruf  to  rciidcr  a  list  or 
lo  lie  .swiiii  Ihertio,  can  show  irood  cause 
tiactcror.  tlie  penally  provided  may  l)c  re* 
mi  «fii." 

Tljccourt  held  that  und-r  thissectlcjn  plaln- 
lilT  iiad  au  ample  lefi:'d  remedy  wlii(  h  it  was 
ob'ii:«Ml  to  exhauHt  before  IIh;  equitable  pow- 
er- of  the  court  could  Im,*  resorted  to,  and,  a« 
i](>on  the  face  of  tht'  bili  ii  appeared  thai  the 
p  auitilT  had  notapplit-d  totiie  board  of  eijual- 
izution  of  Gallatin  county  for  the  correiriion 
or  abatement  of  the  as»ie«>^ment,  that  no  juris- 
diction exisied  under  the  (omplainl  totrrMUt 
the  injtmelion.  I<  is  contended,  on  the  other  ; 
hand,  that  where  taxes  are  levied  uih)U  |»rop. 
my  which  is  by  law  exempt  fn»m  taxation, 
the 'Statutory  remedy  by  application  to  a  lioanj 
134-]  of  review  is  only  *eumulative  and  that 
the  tax  payer  may  at  his  elect  ion  5>cek  his  remedy 
by  injunction  in  the  first  inMance.  Jbit  it  was 
forthe  s'lpremecourt  of  Mimiana  to  determine 
whcth'-r  I  he  statute  was  exclusive  and  whether 
plainlilT  came  within  its  terms  or  not,  and  its 
action  in  that  regard  raises  no  Federal  ques- 
tion for  our  consideration.  It  is  argued  that 
the  opinion  in  effect  decides  that,  under  the 
statute,  the  slate  of  Montana  has  a  ri^dit  to 
assess  and  levy  taxes  upon  the  lands  of  the 
United  Slates,  and  that  if  no  application  is 
made  to  the  board  of  equalization,  the  sale  of 
•uch  public  lands  cannot  be  restrained.  The 
plaintiff,  however,  in  no  respect  represented 
the  United  States,  and  an  injunction  cannot 
be  granted  to  private  individuals  to  avert  the 
sale  for  taxes  of  the  property  of  others  whether 
exempt  from  taxation  or  not. 

Tlte  tPrit  of  error  mtut  b$  dUnm»ed  and  it  is 
90  ordered. 


THOMAS  ST.  CLAIR.  Plff.  in  Err., 

tf. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  \U  155.) 

Dffnipthn  of  locality  of  the  ojfenn— joint  in- 
dirt ineut— act  done  fehniously — Hummoning 
taU'Mmcn — chaUtngen — evidence — leading  (pien- 
tions^ nationality — jtroof  of  droicnihg—find- 
ing  of  Ixtdy — exciption—utate  itatute — general  j 
ret  dirt.  1 


1.  In  an  indictment  for  murder  it  is  sufTlelont  d«*. 
(feripiion  of  the  loetility  of  the  ofTensc.  thatt  it  was 
coinitiitted  tin  boin-d  of  an  AiiKTicun  v«-siM>l,  on 
the  h\K\\  8<as.  witliin  the  jiiri.«diction  of  the  <  ourt 
and  tlie  n'linii'alty  and  niuiitimc  jiirisdietion  of 
Vui  Cuiti'd  .^tati  e;,  and  not  witbia  the  juri&dictioD 
of  any  fnirt  iciilar  state. 

2.  <*ti  rlic  trill  of  nn  indictment  ehartrlnff  that 
tlirio  d'-lfiKianl.'i,  netinif  Jt*in(iy,  ii!iir<)«Ti-d  U^ 
|M>i'H»n  naiii«*«l,  proof  of  tlu^  iriiilt  of  eitii«*r  on«* 
will  aiitli«.i'izo  lod  coax  ietion  uutl  tlic  ueiiuillal  of 

tliC  OtJH  IS. 

3.  It  i.-i  not  ni>ei'*ss:ii-v  t<»all<*;:-o  in  an  indii  tnif-ntas 
to  every  net  lln-ic-in  cliar;;i  d,  tlial  ii  was  donu 
willfiiliy,  icK'.'iinii:^!},  and  wilii  uisiiiec  alon*. 
thotiKJit,  wlii'n*  those  words  are  onet*  iivvd,  uiid 
a|>idy  to  ai!  tiK-  allej^'ations  <d'  luct  which  uix'  eoii- 
n«(rled  to^M-tiu  r. 

4.  United  ^!al<-<  ll<v.  StsiT.  8  W\,  as  to  sunonor^in^ 
talcHUKMi,  wliri'f  there  is. a  def«'et  «»r  jurors,  is  not 
n'|'«'al«  »l  l»y  the  Act  of  Jinif  .'tf*,  1*7?»,  and  when  at 
iIm;  trial  fiieli  d<.*leet  oernr<.  tlit;  ourt  may  cull 
in  talesiia.'n  froia  tin*  li> standi  im. 

5.  Ills  not  error  on  u  criti'inil  trial  for  the  court 
to  r«-<|tiire  iliat  a  Juror  >liall  lu-  i*lialUn;.a'd  or  ac- 
ceptfd  and  su'orn  ns  soon  u-<  lii^  cxaminatit.'i  i« 
ended,  aud  bcloro  ttie  eAauiinuiiun  of  any  oiucr 
jui*or. 

6.  On  the  trial  of  nn  indletinont  cliar;;lnKr  thi-ec 
personal  Jointly  Willi  ha\  in>;  eoinmitftd  iitorder. 
the  aels,  ap|ieanoi''<'S  and  dci  larations  of  either, 
if  part  ot  tbo  res  ycitlai!  are  adini4«ildo  iu  evi- 
dence. 

7.  When  ttio  answers  of  a  witness  have  taken  by 
surprise  the  party  callinfr  him,  t|ic(n>urt  may  ikt- 
mit  sueh  party  to  put  leadiuy:  qucn»tioua  to  the 
witness. 

8.  The  certlflentc  of  n^irifeilration  of  a  T«'Siitd  and 
proof  as  to  ihe  Hag  carried  by  her,  are  c*om|H-teat 
evidence  to  show  the  nationality  of  u  vcaael  and 
Its  owners. 

9.  Evidence  of  the  captain  of  the  vessel  oo  which 
it  was  alleged  thai  tiic  murder  was  nunmitted 
and  tbo  liodv  thrown  overboard,  that  he  kiw  do 
other  vessels  for  several  daj'S  iH'forc  or  after  tlie 
alieired  deceased  was  niisisinKi  is  eornihtt-nt  to 
show  that  he  was  actually  drowned,  and  was  not 
rescued  after  beinir  thrown  into  the  wa. 

10.  The  rule  that  there  should  be  no  conviotioa  for 
murder,  unless  the  body  was  actually  found,  does 
Dot  apply  to  murder  upon  the  high  seas,  wbers 
the  body  is  rarely  if  ever  found. 

11.  Where  no  exciMdion  was  taken  to  a  refusal  of 
the  court  toK'vu  tothe  Juryan  instruction u^kcd, 
the  acliou  of  the  court  is  not  subject  to  review. 

12.  A  state  statute  makinir  exeeptions  to  decisions 
of  the  court  as  to  instructions  to  the  jury  unnec- 
essary, docs  not  control  the  circuit  court  of  the 
United  States  sitting  in  that  state. 

13.  A  K<'>)*'ral  verdict  of  fruilty  imports  a  convic- 
tion of  the  offense  ehaiK^'d  in  the  indictment. 

I  No.   UH\2.] 
Submitted  March  6,  ISOJ^.     Decided  May  SS, 

ISH. 


Note.— ^«  io  imlicimcnt  for  mvnlcr;  fvfflcienny 
of  s'toli  mrnt  of  time  and  place  of  death,  see  note  to 
liiiil  v.  l.'nitril  States,  3J:  377. 

Alt  tnjvtis'Uctitin  of  state  and  Unltcf  Statrx  cntrts^ 
as  tn  tciritoru  atid  offtnac^  see  note  to  United  States 
V,  Ue\  ans,  4:  404, 

Ai*  to  conicsHifniH of  accuHcd: xch'  n  erUlcnceagainU 
hf/n.  fsce  note  to  II opt  v.  Utah,  26:  'A\2. 

As  to  tnt'eats  by  dra'Oi^cd  in  C'»«t8  o/  hoiniridc; 
vh<  n  odwi-silde  in  evidence^  see  note  to  WiKgins  v. 
Utah, ;»:  »(1. 

As  to  right  of  trial  by  jury  in  criminal  cases:  ri(jht 
cannot  be  waived^  see  note  to  Ualliotfcr  v.  Davis, 
86:  Uee. 

9:ttt 


Af  to  trim  t.yjuiu:  h",i  a,'Jt:rtcdhy7th  Amrndmrut 

to  ti.e  ('•h.-titnli-ii,  ^^«'  note  to  Jii^lices  of  Kew 

Xork  v.  United  b.-ies.  11»:  i;.KS. 
,     -4s  to  juryn  of  wliat  nuinl.ir:  pract'cc  in  regard  tn; 

iUn:.<i  or  iiisinilytif  one:  thiriten  urtitrcn  jui'vrti 
i  nn»vo  }it  r6on  h'rrioij  as  jut  or  by  inii>tahc^  sec  note 
'  toSil^lry  V.  I'ooH'.  14:  3U1. 
j     .I.-*  -o  c,m<('i  t\f  clut'Jriiic  of  jurors  and  their  tjuntU 

finitiniK.  fee  nolo  tv>  <  linton  v.  Biifflcttrecht,  SOiGi'Sk 
An  lit  (i',<ihtnyr  ur  ii  Hi  intiittl  of  juror  before  rer^ 

diet;  cjjtct  u/,  see  note  to  V  nitcd  States  t.  Peres,  8c 
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IN  ERROR  to  Ibe  Circuit  Court  of  the 
United  Stales  for  the  Northern  District  of 
California,  to  review  a  jiidgmeutof  conviction 
and  sentence  of  Thomas  St.  Clair,  for  the 
murder  of  one  Morris  Fitzgerald,  on  the  high 
seas,  ou  January  13,  1893.     Affirmed. 

Sfntoment  by  Mr.  Justice  Harlan: 

In  February,  181)3.  the  grand  iury,  empan- 
eled in  llic  Dislricl  Court  of  the  Uufted  States 
for  tlie  Northern  District  of  California,  re- 
lnin(d  into  that  court  nn  indictment  charginj^ 
thul  Tliomas  St.  Clair,  Herman  Sparf,  and 
Hans  Hansen,  marinern,  late  of  that  district, 
on  the  13lh  day  of  Juu uary,  1893,  with  force 
and  arms,  on  the  high  seas,  and  within  the 
jiirisjiiction  of  the  court,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  United 
State  s,  and  out  of  the  jurisdiction  of  any  par- 
ticular Rtate  of  tlie  United  States.  In  and  on 
board  of  an  American  vessel,  the  bark  Hcsper, 
belonging  to  a  citizen  or  citizens  of  the  United 
States,  whose  name  or  names  are  or  were  to 
the  cTRnd  jurors  unknown,  did,  with  a  certain 
130]*in}>iri»mentor  weapon(the  character  and 
name  of  which  were  to  the  grand  jury  un- 
known).then  and  there  held  in  the  hands  of  one 
of  the  defendants  (but  of  which  particular  one 
was  to  the  grand  jurors  unknown)  "then  and 
tliere  piratically, willtully.feloniously. and  with 
malice  aforethought  strike  and  beat  the  said 
Maurice  Fitzgerald,  then  and  there  giving  to 
the  said  Maurice  Fitzgerald,  .several  grievous, 
dangerous,  and  mortal  wounds,  and  did  then 
and  there,  to  wit,  at  the  time  and  place  last 
above  mentioned,  him  the  said  Maurice  Fitz- 
gerald cast  and  throw  from  and  out  of  the  said 
vessel  into  the  sea,  and  plunge,  sink,  and 
drown  hiro  the  said  Maurice  Fitzgerald  in  the 
sea  aforesaid;  of  which  said  mortal  wounds, 
cabling,  throwing,  plunginjET,  sinking,  and 
drowning  the'  said  Maurice  Fitzgerald  In  and 
upon  the  high  seas  aforesaid,  out  of  the  juris- 
diction of  any  particular  state  of  the  United 
States  of  America,  then  and  there  instantly 
died. 

•'And  the  grand  Jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  by  reason  of  the 
casting  and  throwing  the  said  Maurice  Fitz- 
gerald in  the  sea  as  aforesaid,  they  cannot  de- 
scribe the  said  mortal  wounds  or  the  character 
and  nature  of  said  weapon  or  instrument. 
And  so  the  grand  jurors  aforesaid,  upon  their 
OHth  aforesaid,  do  say  that  the  said  Tliomas  St. 
Clair  ,  Herman  Sparf,  and  Hans  Hansen,  him 
the  Faid  Maurice  Fitzgerald  at  the  time  and 
place  as  aforesaid,  upon  the  high  seas  as  afore- 
said, out  of  the  jurisdiction  of  any  particular 
state  of  the  United  States  of  America,  in  and 
upon  the  said  American  vessel,  within  the  ju- 
risdiction of  the  United  S'ates  of  America  and 
of  the  admiralty  and  maritime  jurisdiction  of 
the  said  United  States  of  America  and  of  this 
court,  in  the  manner  and  form  aforesaiil, 
piratically,  willfully,  feloniously,  and  with 
malice  aforethought,  did  kill  and  mtirder. 
apiinst  the  peace  and  ditrnity  of  the  United 
Slates  of  Aniericn,  and  contrary  to  the  form  of 
the  statute  of  the  said  United  States  of 
America,  in  such  case  made  and  provid<'d." 

It  was  also  averred  that  the  northern  district 
of  California  was  the  district  into  which  St. 
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Clair,  Sparf,  and  Hansen  were  first  brought 
after  committing  said  otTcnsc. 

Tlie  indictment  was  based  upon  section  5839 
of  the  Revised  ♦Statutes,  providing  [137 
among  other  things  that  "every  person  who 
commits  murder  .  .  .  upon  the  high  seas  or  in 
any  armof  the«ea,  orin  any  river,  haven,  creek, 
basin  or  bay  within  the  admiralty  and  maritime 
jurisdiction  of  the  Uuiicii  States,  and  out  of  the 
jurisdiction  of  any  particular  state;  or  who, 
upon  any  such  waters,  maliciously  strikes, 
stabs,  woun<ls.  poisons,  or  shoots  at  any  other 
person,  of  which  striking,  stabbimr.  wound- 
inff.  p«»isoning,  or  shooting  such  oilier  person 
dies,  either  on  land  or  at  sea.  within  or  with- 
out the  United  Slates,  shall  suffer  death." 

On  motion  of  the  district  attorney  the  indict- 
ment was  remitted  for  trial  to  the  circuit 
court,  where  the  defendants  were  arraigned 
and  severally  pleaded  not  guilty.  Rev.  StaU 
§  1039. 

Subsequently  the  pleas  of  not  guilty  were 
withdrawn  and  the  defendants  Jointly  de- 
murred to  the  indictment  upon  these  grounds: 
1.  That  it  did  not  state  facts  constituting  a 
public  offense.  2.  That  it  was  uncertain  in 
not  showing  upon  what  portion  of  the  high 
seas  the  alleged  offense  was  committed  or 
which  one  of  the  defendants  committed  the  al- 
leged assault,  or  whether  one  or  more  of  the 
defendants  committed  any  of  the  acts  alleged 
against  them. 

The  demurrer  was  overruled,  and  the  de- 
fendants being  again  arraigned  pleaded  not 
guilty. 

A  motion  for  a  separate  trial  of  the  defend- 
ants was  made  and  granted,  and  the  trial  of 
St.  Clair  was  had  separately. 

At  the  beginning  of  the  trial  the  accused 
challenged  the  panel  of  the  trial  jurors  and  the 
challenge  was  denied. 

The  facts  in  reference  to  the  challenging  of 
jurors  are  as  follows: 

On  the  1st  day  of  February,  1893,  a  day  of 
the  term  of  the  circuit  court,  commencing  No- 
vember 28,  1893,  an  order  was  made  and  en- 
tered directing  a  venire  to  issue  summoning 
fifty  persons  to  serve  as  trial  jurors,  returnable 
February  14,  1893.  Pursuant  to  that  order  a 
venire  containing  fifty  names  drawn  from  the 
regular  jury  box  of  the  court  was  issued  for 
those  persons  to  act  as  petit  or  trial  jurors. 
At  the  time  of  the  drawing  there  were  at  least 
three  hundred  names  in  the  jury  *box,  [13S 
those  a  part  were  names  remaining  after  pre- 
vious drawings  at  former  terms  of  the  court, 
and  the  others  were  names  placed  therein  by 
the  proper  officers  just  previous  to  the  draw- 
ing of  said  venire  to  make  the  whole  number 
of  names  up  to  and  including  the  full  number 
of  three  hundred.  The  persons  whose  names 
were  contained  in  that  venire  were  duly  sum- 
moned, and  appeared  on  the  14th  day  of  Feb- 
ruary, 1803.  with  the  exception  of  three,  who 
had  in  the  meantime  been  excused  by  the  court. 
Thereafter,  <m  the  2d  day  of  March,  1893, 
a  day  of  the  term  commencing  on  the  Isl  Mon- 
day of  February,  1893,  the  following  order 
was  made  and  caused  to  be  entered:  "  There 
bfing  no  further  business  to  be  brought  before 
them  it  is  ordered  that  the  trial  jury  of  said 
circuit  court,  for  the  present  February  term 

087 


188-141 


SUPBKMA  COU&T  OF  TQB  UkITBD  STATSa. 


Oct.  Term, 


thereof,  be  d!«clinrir^d  and  paid  for  their  at- 
tendance."   On  the  6ih  day  of  May,  1893.  the 
indictment  against  Si.  Clair.  Sparf  and  ilnn- 
ften  was,  as  already  stated,  remilled  to  the  cir 
cu't  court  from  the  district  court. 

On  the  391  h  day  of  May,  1^93,  a  day  of  the 
February  term,  after  the  discharge  of  the  reg 
ular  jury  for  the  term,  the  court  entered  an 
order  directing  a  venire  to  issue  for  fifty  per- 
sons to  serve  as  trial  jurors,  and  returnable  on 
WtMlncsday,  June  7,  1893.  Pursuant  to  that 
order  a  venire  containing  the  names  of  fifty 
prrsons  drawn  from  the  regular  jury  box  of 
the  court  was  issued  for  those  persons  to 
Eerve  as  trial  jurors  in  the  circuit  court, 
and  to  appear  on  the  7ih  day  of  June. 
1893.  At  the  time  of  the  drawing  last 
mentioned  there  were  at  least  three  hundred 
Dames  in  the  jury  box,  but  of  those  a  part 
vrere  names  remaining  after  tlie  last  drawiuer, 
and  the  others  were  names  placed  therein  by 
the  proper  i>rticer8  just  previous  to  the  draw- 
ini;  of  the  last  mentioned  venire  to  bring  the 
^'(iole  number  in  the  jury  box  up  to  three 
buntlred.  The  persons  whose  names  were 
Coniainetl  in  the  last  mentioned  venire  (such  as 
were  summoned  and  not  excuse'l)  appeared 
and  attended  the  court  in  ol)e<iienre  to  its 
Fumui'mK.  Thereafter  on  June  14, 1893.  a  day 
in  the  February  term,  the  circuit  judge  pre- 
siding, the  case  against  St.  Clair  was  called 
for  I  rial. 

'I'li»*  defendant  challenged  and  objected  to  the 
1 IM]  general  *venire  an(lp:ine]  of  jurorson  the 
j!r«»uiid  that  tlio  regidar  venire  of  jurors  for 
tlie  term  had  been  diseharge<l,  and  that  couit 
had  exhiusted  its  p'lWers  to  summon  a  jur^'  to 
ae;  «iiuirii;  the  ferm  after  the  onler  for  a  jury 
of  Felmiary  1,  1SJ)3,  and  the  order  dischari^inij 
the  jury  of  the  2d  of  March,  1^!j3;  and  on  the 
further  ground  that  the  statutes  liati  not  been 
complied  with  in  summoning  jurors,  and  that 
at  the  lime  of  the  drawing  of  the  names  of 
tlie  jurors  the  jury  box  had  not  l)ecn  rerille{i 
Willi  three  hundred  new  names,  but  a  portion 
of  the  names  therein  wen?  names  reinainini; 
after  |)n;vinusdrawini;s.  Tin-  court  overruled 
llie  ohjcction  and  denied  the  challenge,  to 
which  rulings  of  the  court  the  defendant  ob- 
ject ed. 

Thereupon  twelve  persons  who  had  been 
drawn  and  summoned  as  aforesaid  were  regu- 
larly callid  into  the  jury  box,  but  before  being 
8w»»rn  to  an-swer  questions  touching  their 
qualilications,  the  attorneys  for  the  defendant 
o(>ji-cicd  to  and  challenged  the  panel  thus 
called  on  the  ground  urged  against  the  general 
venire.  The  cotirt  overruled  the  ohj  eiion 
and  denied  the  challenge,  to  which  the  defend- 
ant cxcc'ptcd. 

The  jun»rswere  then  sworn  to  answer  ques- 
tions touching  their  qualifications  to  serve  as 
jurois.  After  the  first  juror  liad  been  examined 
as  to  his  qualifications  and  passed  by  llie  United 
Slates  and  the  defendant  for.cause.  the  court 
announced  that  the  juror  must  be  sworn  to 
try  the  case,  unless  challengeil  by  the  United 
Sia'es  or  the  defendant,  and  that  this  rule 
would  b«;  enforced  as  to  each  subsequent 
juror.  The  defendant  claimed  the  riL'hl  to  ex- 
amine all  of  the  jurors  as  to  their  qualifications 
before  exercising  the  peremptory  challenge, 
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and  excepted  to  the  ruling  announced  by  the 
cotiri. 

The  defendant  challenged  each  sep^rnte 
juror  after  he  entered  the  box  on  the  irrouDds 
that  the  jury  had  not  been  pro|)«rly  drawn  as 
hereinbefore  stated,  which  challenge  was  de- 
nied by  the  court,  and  the  several  rulings  of 
the  court  were  excepted  to  by  him. 

The  names  of  jurors  summoned  having  be- 
come exhausted,  after  only  eight  had  been  ex- 
amined, accepted,  and  sworn, the  court  ordered 
25  talesmen  to  be  summoned  for  June  16.  1893. 
to  serve  as  trial  jurors  in  the  cause.  On  that 
day  the  *defendant  objected  to  the  last  [140 
mentioned  venire,  and  to  the  talesmen,  on  the 
grounds  offered  to  the  original  general  venire 
or  panel.  This  objectitm  and  challenge  were 
overruled  by  the  court,  and  the  defendant  ex- 
cepted. 

The  defendant  also  objected  and  challenged 
the  talesmen  on  the  ground  that  there  was  oo 
jury  regularly  summoned  to  be  filled  by  tales- 
men, and  that  the  talesmen  had  not  l>een  sum- 
moned in  conformity  to  law.  This  objection 
was  overrule*!,  and  he  excepted. 

The  defendant  also  objecteti  to  each  separate 
talesmen  after  he  entered  the  box  and  was 
sworn,  upcm  the  groimds  last  mentioned,  and 
the  olgection  was  overruled,  to  which  he  ex- 
cepted. 

After  a  jury  of  twelve  had  been  impaneled 
and  sworn  to  try  the  case,  the  same  ot»jection 
was  repeated  to  the  entire  pmel  »<worQ  to  try 
the  c  ise.  and  the  objc  ti<»n  having  been  over- 
ruled, an  except i<m  was  taken. 

The  material  facts  disclosed  by  the  evidence 
are  so  fully  and  accurately  slated  in  the  biief 
on  behalf  of  the  gov<rnmeni  that  we  adopt  the 
statement  of  the  Assistant  Attorney  Qeaeral, 
as  follows: 

*'Thc  Ilesper  was  making  the  voyage  from 
Auslrilia  to  Honolulu.  It  left  Newcastle  on 
the  2id  of  December,  1802.  with  a  crew  am- 
sistinir  of  fourteen  persons.  The  sliip's  crew 
was  divided  into  two  watchc.',  one  called  the 
.starboard  watch,  which  is  the  captain's  waich; 
the  otht.r  called  the  port  watch,  which  is  the 
male's  watch.  The  watches  consisted  of  four 
hours  at  a  lime,  except  the  afternoon  watch, 
from  4  to  8  o'cloctk,  which  is  divided  into  two 
washes  of  two  hours  each.  The  watches  re- 
lieve each  other  every  four  hours.  The  man 
at  the  wheel  strikes  a  bell  for  the  watch  to 
come  on  deck  at  12.  4,  and  8  o'clock.  A  watch 
is  always  called  lief«)re8  hells,  which  means  13 
o'clock,  8  o'clock,  an»l  4  o'clock.  Every  half 
hour  is  one  bell.  The  seam«'n  call  each  other 
and  the  oftlcers  call  the  ofli<ers.  When  one 
watch  is  performing  duty  the  other  wat-^h  is 
supposed  to  be  sleeping  durini;  the  d  ly  or 
night.  On  the  13th  day  of  January,  189:5.  the 
starboard  watch  consisted  of  Maurice  Fnzirer- 
ald,  the  second  mate;*ThomasSt.  (Mair.  [  141 
Herman  Sjmrf,  ilans  Hansen  and  Edwin  Lar^eo 
The  port  watch  consisted  of  John  I^ucas.  first 
male;  Thomas  Green,  JensOlsen,  llenry  Wes- 
tern nd,  and  Pandy  Secaria. 

'•On  the  night  of  the  13lh  of  January,  1^93, 
John  Lucas,  the  first  male,  was  called  out  at 
about  five  minutes  to  12  o'clock,  by  Herman 
Sparf.  He  dressed,  and  as  he  was  going  on 
deck  eight  bells  struck  for  13   o'clock.     He 
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walked  mpldly  to  the  man  at  tbe  wheel  and 
aske(i  where  ibe  si*cood  male  was.  He  called 
for  him  and  received  no  answer.  He  went  to 
the  cnptain's  cabin  and  reported  that  he  could 
not  find  the  second  mate.  The  captain  came 
on  deck  and  inquired  of  the  starboard  watch, 
which  bad  been  on  duty  frrtm  8  to  12  o'clock, 
if  they  knew  where  the  second  mate  was  who 
bad  charge  of  their  watch;  to  his  inquiry  he 
received  no  reply.  The  carpenter  was  called 
on  dock,  and  the  search  for  the  second  mate 
was  continued.  The  starboard  watch,  which 
bad  gone  off  duty  at  12  o'clock,  had  trone 
below  and  was  called  again  to  tbe  deck  by  the 
mate,  and  was  not  permitted  to  go  to  their 
bunks  to  sleep,  but  was  required  to  remain  on 
deck  and  go  aft.  The  deck  of  the  vessel  waa 
loaded  with  coal  about  ten  or  twelve  feet  high. 
The  top  of  it  was  floored  over  with  some  hanl 
wood  and  on  top  of  that  a  deck  was  laid  of 
twoincb  planking. 

"About  twenty  minutes  past  12  o'clock  tbe 
caiilain  discovered  blood  on  tbe  deck;  about 
seven  or  eigbt  feet  from  tbe  mainmast  one  spot 
of  bU'Od  was  about  two  and  a  half  feet  long. 
The  next  morning  there  was  found  on  the  edge 
of  the  gani;vvay  a  narrow  strip  of  scalp  with  a 
small  piece  of  hair  stuck  together  by  blood  at- 
tached to  it.  The  hair  was  black,  tinged  with 
gray,  and  was  recognized  by  the  captain  as  the 
hair  of  the  second  mate,  who  w&s  missing. 
There  was  also  foimd  a  broom  covered  with 
blood  alongside  the  ladder;  and  beneath  the 
bunk  of  JSi.  Clair,  the  plaintiff  in  error,  there 
was  found  u  hatchet  which  was  greasy;  ami 
on  the  deck,  near  to  wherethc  blocxi  was  seen, 
there  was  found  a  wooden  bludgeon.  After 
the  captain  discovered  the  blood  he  called  the 
starboard  watch  into  the  cabin.  lie  saw  blood 
142]oii  one  of  *ibe  checks  of  Herman  Sparf. 
The  men  all  said  tiiey  could  not  account  for  the 
blood  on  the  deck;  tliat  they  bad  heard  nothing 
during  tliclr  watch  from  8  to  12.  Herman 
Sparf  said  that  be  had  seen  Ibe  second  mate  go 
up  the  fore  rJir?^ing,  bui  had  not  seen  him 
come  down.  The  captain  sent  them  to  their 
bunks  to  go  to  sleep. 

•*Eilward  Larscn,  a  member  of  the  starboard 
watch,  relieved  St.  Clair  at  the  wheel  at  10 
o'clock;  the  second  male  was  then  close  by  the 
wheel  when  relieved  by  Larsen.  St.  Clair 
went  forward  on  the  deck.  At  that  lime  the 
mate  was  aft.  St.  Clair  returned  and  told  the 
male  that  sonietblni!:  was  carried  away,  and  he 
went  forwavl  and  the  mate  followed  him.  It 
was  very  <iark  at  the  lime  and  that  was  the  last 
liarsen  t;aw  of  the  second  mate.  Shortly  after 
St.  Clair  and  the  second  mate  went  forward 
liarsen  beard  a  dot:  bark  and  a  man  'holler.' 
At  half  past  10  Captain  Sodergren  and  his  wife, 
who  were  together  in  tbe  cabin,  heard  the  dog 
bark  and  two  sounds  like  a  human  voice  in 
distress.  The  barking  of  tbe  dog  and  the 
sound  of  the  voice  were  heard  also  by  .John 
Lanirlais,  the  ship's  carpenter,  and  iM.  P. 
Luck,  thestov/ard,  but  they  only  fix  it  between 
b  and  12  o'clock.  Herman  Sparf,  who  was  of 
the  starboard  watch  and  whose  place  was  on 
deck,  came  to  the  forecastle,  where  the  port 
watch  were  sleeping,  and  called  Jens  Olsen  at 
a  quarter  to  11  o'clock  to  give  them  a  band  to 
throw  the  captain  overboard.  And  about  the 
same  time  he  woke  up  Thomas  Green  and  said 


something  to  h!m  which  Grcon  could  not 
understand.  Qreen  went  on  deck  in  his  un- 
derclothing; as  he  wa^  going  on  tbe  starlmard 
side  be  saw  Han.sen  with  a  broom  in  bis  band, 
and  when  be  went  on  the  deck-h>ad  he  found 
St.  Clair.  Hansen,  and  Herman  Sparf  standing 
there.  He  said  to  St.  Clair:  'What's  the 
matter,  wiiat's  tbe  news?'  8t.  Clair  said: 
•We  want  you  to  give  us  a  band  to  throw  the 
old  man  overboard,*  referrlntr  to  tbe  captain. 
So  I  says:  'How  are  you  going  to  get  him  on 
diHsk?*  and  he  says:  'One of  us  will  let  go  tbe 
peak  halyards  and  one  of  us  will  sro  around  to 
the  wheel  and  when  be  comeson  deck  then  will 
be  the  time  to  do  awny  with  h'm.'  So  I  say**: 
*  Where's  the  second  mate?*  *He  says:  [143 
'Hebas  gone  overl>oard;  can't  vou  see  tli'*  lilood 
on  the  deck?'  So  St.  Clair  says:  'What  do 
you  say?'  and  I  says:  *Wait  until  I  go  and 
put  a  pair  of  pants  on.' 

"Jens  Olsen  did  not  go  on  deck  when  called 
by  Sparf  at  a  quarter  to  11,  and  did  not  see  St. 
Clair  until  be  went  on  deck  at  12  o'clock,  when 
he  saw  him  walking  on  tbe  deck-load  on  the 
starlK>ard  side,  aft  of  tbe  mainmast. 

•'The  hatchet,  which  was  found  under  the 
bunk  of  St.  Clair,  was  identified  by  Hong,  the 
cook,  as  the  one  which  St.  Clair  had  borrower! 
from  him  at  half-pa^i  6  o'clock  tbe  evening 
before,  to  cut  woocl  with. 

•*Al  half-past  10  o'clock,  on  theniffht  of  the 
homicide,  St.  Clair  had  on  a  blue  serine  coat, 
buttoned  up,  at  the  time  he  came  back  to  tbe 
wheel  and  told  the  mate  that  something  had 
been  carried  away,  and  he  and  the  mate  went 
forward  together.  When  Captain  Sodertirea 
saw  St.  Clair  on  the  deck,  helping  the  mate  to 
light  the  lamp,  about  a  (piarler  after  12  o'clock, 
he  had  only  a  shirt  on — a  gray  shirt;  the  cap- 
tain saw  no  blood  on  it,  and  he  went  into  the 
forecastle  to  discover  whether  there  was  blood 
on  the  men's  clothing.  Pandy  S«*caria  ha<i  left 
St.  Clair  at  the  wheel  ab  ml  «  (/clock  that 
night;  he  saw  him  ne.xt  after  12  o'clock,  wheu 
the  first  mate  was  inquiring:  Where  is  the 
second  mate?  He  saw  him  again  a  few  min« 
utea  later,  after  the  starboard  waUcb  had  gone 
below,  coming  out  of  the  f<irecastle;  be  had 
changed  his  clothes;  be  luwl  got  a  shirt  on  and 
no  pants;  be  jumped  inside  the  forecastle;  ho 
had  a  bundle  of  clothes  in  his  baud  and  bo 
chucked  them  overboard. 

"Thomas  Green  saw  St.  Clair  about  12 
o*cU)ck  that  niyht,  or  a  little  after,  have  some 
clothes  and  throw  some  clothes  overboard. 
He  had  some  clothes  rolled  up  in  a  bundle  and 
Ihrew  them  overboard  in  front  of  Green.  St. 
Clair's  hands  had  blood  on  them  at  that  time. 

*'  After  the  male  had  disappear!  d  that  night, 
and  afliT  St.  Clair,  Sparf,  and  Hansen  were 
placed  in  irons,  Sparf  said  to  Edward  Larsen, 
In  Swe<lish.  not  to  say  anything  about  it.  And 
the  same  night  the  plaintiff  in  error,  St.  Clair, 
bad  said  to  Thomas  Green,  in  tbe  forecastle, 
*Say  nothing  alnrnt  it,  Tom.'" 

*in  the  progress  of  the  trial  there  [144 
were  numerous  exceptions  by  the  accused  in 
respect  to  the  admission  of  evidence. 

The  defendant  asked  but  one  instruction, 
which  was  in  these  words:  *'  Manstauiihter  is 
tbe  unlawful  killing  of  a  human  being  with- 
out malice,  express  or  implied,  and  without 
any  mixture  of  deliberation  whatever.    The 
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jury  arc  instructed  that  under  tlie  indiclmcnt 
In  Ihis  case  the  defenjlant,  St.  Clair,  may  be 
found  guilty  of  raanslau/^hter,  and  if,  after  a 
full  and  careful  cousideralion  of  all  the 
evidence  before  you,  you  believe  beyond  a 
reasonable  doubt  that  the  defendant  is  guilty 
of  maiislaugbier  you  may  so  find  your  venlict." 
This  inslruciion  was  refused,  but  no  exception 
^as  taken  at  Ibe  time  to  tbis  action  of  the 
court.  The  court  charged  the  jury  upon  the 
law  of  the  case,  saying  among  other  things: 
'*  ManslaUL'Iiter  is  the  unlawful  killing  of  a 
human  being  without  malice,  cither  express  or 
implied.  1  do  not  consider  it  necessary, 
gentlemen,  to  explain  it  further,  for  if  a  felon- 
ious homicide  has  been  commiiled  of  which 
you  are  to  l»e  the  judges  from  the  proof,  there 
18  nothing  in  this  case  to  reduce  it  below  the 
grade  of  niunler."  No  exception  was  tiken  t«) 
the  charge  of  the  court  or  to  any  part  of  it. 

The  jury  returned  the  following  verdict: 
•*  We.  the  jury,  find  Thomas  St.  Clair,  the 
prisoner  at  the  bar.  guilty."  Upon  that  verdict 
Ihe  defendant,  after  motions  for  a  new  trial 
and  in  arrest  of  judgment  had  been  overruled, 
yras  sentenced  to  suffer  death. 

Messrs.  F.  J.  Kicrce  and, J.  F.  Smith, 
for  plaint  iff  in  error: 

The  court  erred  in  compelling  the  plaintiff 
in  error,  against  his  objection,  to  exercise  the 
right  of  peremptory  challenge  immediately 
upon  the  conclusion  of  tlie  examination  of 
each  juror,  touching  his  qualifications,  and  in 
not  permitting  him  to  examine  all  twelve  men 
before  exercismg  bis  right  of  peremptory  chal- 
lenge. 

JJunter  v.  Parsons,  23  Micb.  96:  Sterling 
Bridge  Co.  ▼.  Pearl.m  111.  251;  Taylor  v.  West- 
ern Pac.  R.  Co.  45  Cal.  323;  fjnmb  v.  SUite.  36 
Wis.  424;  People  v.  Scoygins,  37  Cal.  676;  Po- 
fie  V.  Jenkins,  24  Cal.  11;  People  v.  lams,  57 
CaL  115. 

The  practice  in  United  States  courts  in  the 
matter  of  impaneling  jurors  must  conform  as 
far  as  may  be  practicable  to  existing  laws  in 
the  particular  states. 

United  Slates  v.  Douglass,  2  Blatchf.  207; 
Southe)  n  Pac.  Co.  v.  Rauh,  7  U.  S.  App.  84, 49 
Fed.  Rep.  696. 

Declarations  of  conspirators  after  the  con- 
summation of  conspiracy  are  iundmissible. 

People  V.  Moore,  45  Cal.  19;  People' v.  h^nqlish. 
62  Cal.  212;  People  v.  StanUy,  47  Cal.  114.  17 
Am.  Kep.  401;  People  v.  Aleck,  61  Cal.  188; 
PtopU  ?.  Irwin,  77  Cal.  502. 

The  verdict  does  not  find  the  defendant 
guilty  of  any  oHense  whatever.  The  jury 
merely  found  the  defendant  "guilty." 

United  Smfcs  v.  Leonard,  2  Fed.  Rep.  609; 
Bailv.  United  Stales,  140  U.  S.  130(35:  880. 

In  the  trial  of  an  indictment  for  murder  in 
the  first  degree  a  verdict  of  guilty  must  specify 
the  degree  of  which  tlie  defendant  is  coii- 
victed. 

9  Am.  &  Ene.  Enc.  Law,  748;  State  v. 
Burdon,  38  La.  Ann.  357;  State  v.  Foster,  36 
La.  Ann.  877;  Slaughter  v.  State,  24  Tex.  410; 
Peo]^  V.  Ak  Ye,  81  Cal.  452;  People  v.  Ja:( 
Tune  Chong,  94  Cal.  379;  Prollatt,  Jury 
Trials,  8436. 

Mr,  Holmes  Conradt  Assistant  Atty, 
Gen.,  for  defendant  in  error: 
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1  It  is  not  npccNsary  that  the  corpus  delicti 
should  be  proved  by  direct  and  positive  evi- 
dence. 

Wills.  Circ.  Ev.  179;  Rex  v.  Hindmnrsh,  % 
Leach.  C.  C.  591;  United  States  v.  W'illiana, 
1  Cliff.  20. 

If  the  proof  shows  that  any  one  or  more  of 
the  defen'l.ints  weie  niiiUy  as  charged  those  so 
proven  guilty  can  l>c  convicted. 

Whart.  Crim.  PI.  &  Pr.  (9lh  ed.)  §§  312. 
313. 

The  Act  of  .Tune  30,  1^70,  prescribing  the 
manner  in  whi(  li  u  jury  siiall  be  selected,  does 
not  re|M\d  .«ecli«»n  b04.  Revised  Statutes,  pro 
vidini:  for  special  venire. 

Uniti  I  Siites  V.  Rosf,  6  Fed.  Rep.  \?,i\\  Lot^ 
jog\.    United  S'att.i,  128  U.  S.  171   (iJ-J:  liS'J); 
United  SI 'te^  v.  lj)ittihrif,  13  Blatchf.  :.67. 

The  cerilliiatc  of  registry  wa.s  conipeten* 
evidence  of  ihc  national  character  of  the  vcbc>cl 
to  sui^port  the  indiclinent. 

Unittd  Siat^My.  Leetd  {"The  Mo/uark'*)':0 
U.  S.  3  Wall.  571  (18:  68). 

The  veidict  "guilty"  is  as.sumed  !o  refer  to 
the  indictment  lo  which  it  is  a  re-spouse. 

Whart.  Crim.  PI.  &  Pr.  §  747. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  couit: 

1.  The  objection,  upon  demurrer,  that  indict- 
ment did  not  suflicienlly  show  on  what  part  of 
the  high  seas  the  offense  charged  was  com- 
mitted, is  met  by  the  averment  that  the  offense 
was  committed  on  board  of  anAmerican  vessel, 
on  the*hii:h  seas,  within  the  jurisdiction  [14irO 
of  the  courtand  within  the  admiralty  and  mari- 
time jurisdiction  of  Ihe  United  States,  and 
not  within  the  jurisdiction  of  any  particular 
state  of   the    Union.     Nothing  more  was  re- 

Juired  to  show  the  locality  of  the  offen«<e. 
n  United  States  v.  Gibert,  2  Sumn.  19.  86, 
which  was  an  indictment  for  robbery  on  the 
hitrh  seas— a  capital  offense  and  piracy  under 
the  Act  of  1790. 1  Stat,  at  L.  113,  chap.  9— the 
point  was  made  that  the  indictment  was  defec- 
tive in  not  stating  the  particular  place  on  the 
high  seas  at  which  the  robbery  was  committed. 
Mr.  Justice  Story  overruled  the  objection, 
observing  that  *' the  averment  in  the  indict- 
ment that  the  offense  was  committed  on  the 
high  seas  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States,  and  out  of 
the  jurisdiction  of  any  particular  state,  is 
sufficient  certninty  for  all  the  purposes  of  the 
indictment  and  trial,  without  any  other  parti- 
cular designation  or  averment  of  the  locality 
of  the  offense.  .  .  .  The  doctrine  of  venue 
in  indictments  at  the  common  law  is  inapplic- 
able to  cases  of  this  kind.  .  .  .  The  reason 
of  the  comm(m  law  for  laying  the  venue  so 
particularly  in  offen.ses  on  land  does  not  in  any 
manner  apply  to  the  (»ffense  on  the  high  seas: 
for  no  jury  ever  did  or  could  come  fmm  the 
oi^ne  or  visinage  on  the  high  seas  to  try  the 
cause;  and  no  summons  could  issue  for  such  a 
purp(»se." 

Equally  without  merit  is  the  objection  that 
the  indictment  docs  not  show  whieh  one  or 
more  of  the  defendants  committed  the  alleged 
assault.  The  indictment  charged  that  the  de- 
feiidarit'i  St.  Clair,  Sparf,  and  Hansen,  acting 
Jointly,  killed  and  murdered  Fitzgerald.  Th« 
offense  was  one  which  in  its  nature  mieht  be 


154  U.  & 


Itb.T 


St.  Cijlir  y.  Ua'itbd  State& 


145-14» 


cnmmiMcd  by  one  or  more  of  the  defendftDts. 
Proof  of  the  guilt  of  either  one  would  have 
authorized  his  conviction  and  the  acquittal  of 
the  others.  Archb.  Crim  Pr.  &  PI.  176; 
3  How.  8t.Tr.  626;  and  Toung  v.  Rex,  8  T. 
R.  105. 

The  only  question  that  could  arise  as  to  the 
gnniciency  of  the  indictment  is  suggested  by 
th(i  wdrds,  **  and  did  then  and  there,  to  wit, 
Ht  the  time  and  place  last  above  mentioned, 
him,  the  said  M»iurice  FitZL'onild,  cast  and 
throw  from  and  out  of  the  said  vessel  into  I  he  sea 
1401*^"^^  phinge,  sink,  and  drown  *him,  tiie 
HMid  MrtMriceFii/.i^orald,  in  the  sea  aforesaici." 
Tliese  words,  it  is  said,  do  not  necesshdly  im- 
port that  the  casting  and  throwing  the  deceased 
into  the  sea  whs  done  willfully,  feloniously, 
and  with  malice  aforethought.  Uut  those 
words  CHunot  properly  be  separated  from  tho»:j 
which  show  the  nature  and  effect  of  the  a^^sauit. 
The  words  immediately  preceding  those  above 
quoted  show  tliat  the  accused  did  *'lhen  and 
there  piratically,  willfully,  feloniously,  and 
with  malice  aforethought,  strilie  and  beat  the 
saiil  MaurijcFiizgorald,  then  and  tliere giving 
to  the  said  Maurice  Fitzgerald  several  grievous, 
dangerous,  and ?/io//rti  wounds."  These  words 
and  those  first  above  quoted  are  connected  by 
the  conjunctive  **and."  and  should  be  con- 
strued together;  and,  so  construed,  it  is  clear 
that  the  words  "piratically,  willfully,  felon- 
iously, and  with  malice  aforethought"  refer 
not  only  to  the  striking  and  beatmg  of  the 
decea'ied,  whereby  mortal  wounds  were  inflict- 
ed upon  him,  but  lo  the  casting  and  throwing 
of  liim  into  the  sea,  wh(;reby  be  was  drowned. 
Any  othiT  ride  of  construction  would  compel 
the  pleads  r  to  indulge  in  too  much  repetition. 
Unjdonn  (Jane,  4  Coke,  41. 

11.  The  objections  made  to  the  jury  were 
also  properly  overruled.  It  was  clearly  com- 
{KMent  for  the  circuit  court  to  make  the  order 
of  March  2, 18!)3.  discharging  the  trial  jury  for 
that  term,  there  being  no  further  business  to 
be  brought  before  the  court.  The  indictment 
having  been  found  after  the  regular  trial  jury 
had  been  discharged,  the  order  of  May  29, 
\^%\,  <Iirocting  a  vi-.n:re  returnable  June  7, 
ItjUJJ,  for  fifty  persons  to  servo  as  jurors  was 
entirely  proper.  TJu  names  of  the  persons 
thus  summoned  to  appear  and  who  appeared 
were  drawn  from  the  regular  jury  box,  in 
which  at  the  time  were  at  least  three  hundred 
names.     But  the  list  of  the  whole  body  of 

iurors  was  exhausted  when  only  eight  jurors 
lad  been  accepted.  Tl:ereupon  the  marshal 
was  directed  to  summon,  and  did  summon, 
twenty-flve  talesmcm.  All  this  was  in  conform- 
ity lolaw.  By  section  feOl  of  Revised  Statutes 
of  the  United  States,  it  i«*  provided  that  "when, 
from  challenges  or  otherwise,  there  is  not  a 
petit  jury  to  determine  any  civil  or  criminal 
1 4  7  ]  cause,  the  marshal  or  his  deputy  shall,  by 
order  of  the  court  in  wliich  such  defect  of 
jurors  happens,  return  jurymen  from  the  by- 
standers suflicient  to  complete  the  panel." 
And  this  section  was  neither  expressly,  nor  by 
implication,  repealed  by  the  Act  of. June  80, 
1879,  chap.  62.  §  2,  (21  Stat,  at  L.  43);  nor  did 
that  Act  "touch  the  power  of  the  court  when- 
ever, at  the  time  of  forming  a  jury  to  try  a 
particular  case  the  panel  of  jurors  previously 
summoned  according  to  law  is  found  for  any 
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reason  to  have  been  exhausted,  to  call  in  tales* 
men  from  the  bystanders  to  supply  the  defici- 
ency." LoT^oy  V.  United  States,  128  U.S.  170, 
173  r32:  889.  890]. 

111.  By  Uule  63  of  the  court  below,  it  Is 
provided  that  "in  all  criminal  trials  the  de- 
signation, impaneling,  and  challenging  of 
jurors  shall  conform  to  the  laws  of  this  state 
existing  at  the  time,  except  as  otherwise  pro- 
vided £3*8018  of  Congre«8  or  the  rules  of  this 
court;  but  a  juror  shall  be  challenged,  or  ac- 
cepted and  sworn,  in  the  case  as  Koon  as  his 
examination  is  completed,  and  before  the  ex- 
uminalion  of  another  juror." 

Tills  rule  was  enforced  at  the  trial  of  this 
case.  After  the  i^rst  juror  was  examine"!  us 
to  his  qualiflcf;tions,  the  court  announced  tiiat 
lie  muvi  be  sworn  to  try  the  ea'.f»,  unless  chal- 
lenged by  one  party  or  the  otrjer-the  arcu^«\l 
claiming  the  right  to  examine  all  the  jurors  as 
to  their  qualifications  before  beiiig  required  lo 
exercise  ids  privilege  of  perempt(»ry  challenge 
as  to  any  of  th«'m. 

This  general  sublect  was  carefullv  consid- 
ered in'h'ich  V.  U/iifed  Staffs.  140  *U.  S.  ICll 
[30:  10151,  and  in  Vointtr  v.  United  ,S'/( /.>,«/#/!, 
p.  20?5.  KeferriMg  lo  section  80O  of  the  Ke 
vised  Statutes,  and  the  Act  of  June  30,  IfSTO, 
chap.  52  (21  Stat,  at  L.  43,  44)  we  said  in  the 
latter  case:  "There  is  nothing  in  these  provi- 
sions sustainifK:  the  objection  made  to  tho 
mode  in  which  the  trial  jury  was  formed.  In 
respect  to  thequalillcalionsand  exemptions  of 
jurors  to  serve  in  the  courts  of  the  United 
States,  the  siate  laws  arc  controlling.  But 
Congress  has  not  made  the  laws  and  usiiges 
relating  to  the  designation  and  impanelinu:  of 
Jurors  in  the  rc«p(!eiive  state  courts  ap|)licable 
to  the  courts  of  the  United  States,  except  as 
the  hitter  shall  by  general  sianding  rule  or  by 
special  order  in  *a  particular  case  adopt  ( 148 
the  slate  practice  in  that  regard.  United  Sfitfen 
V.  JS/i'trf^irrord.  69  U.  S.  18  How.  58«[15:  49.'>J; 
United  St.ittH  v.  liichaidfou,  2H  Fed.  Rep.  ul, 
09."  "In  the  absence  of  such  rule  or  order." 
it  was  further  .said,  "the  mode  of  designating 
and  Impaneling  jurors  for  the  trial  of  cases 
in  the  courLs  of  the  United  Slates  is  within  the 
control  of  those  courts,  subject  only  to  the  re- 
strictions Congress  has  prescribed,  and,  also, 
to  such  limitations  as  are  recognize<l  by  the 
settled  priueiples  of  criminal  law  to  be  essen- 
tial in  securing  impartial  juries  for  the  trial  of 
offenses.  ...  In  some  jurisdictions  the 
mode  pursued  in  the  challenging  of  Jurors  is 
fur  the  accused  and  the  government  to  make 
their  peremptory  <'halleuges  as  each  Juror,  pre- 
viously ascertained  to  be  qualified  and  not  sub- 
ject to  be  challenged  for  cause,  is  presented 
for  challenge  or  acceptance.  But  it  is  not  es- 
sential that  this  mode  should  be  adopted." 
Referring  to  certain  observations  of  Chit-f  Jh»- 
tice  Tindal  in  Itetj,  v.  Frost,  9  Car.  &  1^.  129. 
187,  it  was  further  said:  "At  most  in  connec- 
tion with  the  report,  of  tho  case,  they  tend  to 
show  thai  the  practice  in  England,  ae  in  some 
of  the  stales,  was  to  have  the  question  of  per- 
emptory challenge  as  to  each  Juror,  sworn  on 
his  voir  dire,  and  found  to  be  free  from  legal 
objection,  determined  as  to  him  before  another 
juror  is  examined  as  to  his  qualifications.  But 
there  is  no  suggestion  by  any  of  the  judges  in 
FrvsVs  Case  that  that  mode  was  the  only  mode 
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that  could  be  pnrsupd  without  embarrassing 
the  accused  io  the  exercise  of  his  right  of  chal- 
lenge. The  authority  of  the  circuit  courts  of 
the  United  States  to  deal  with  the  subject  of 
impaneling  juiies  in  criminal  cases  was  recog- 
nized in  Lewii  7.  United  JStatck^  sul>jfcl  to  the 
confiiiion  that  such  rules  muKt  be  ndapted  to' 
secure  fdl  the  rights  of  the  accused.  146  U. 
B.  378  [30: 1(114]." 

Adlieriog  to  what  was  said  in  Poinfer*$  Otue, 
that  any  system  for  the  impaneling  of  a  jury 
that  prevents  or  embarrasses  the  full,  unre 
stricted  exercise  by  the  accused  of  his  right  of 
peremptory  chnllenge,  must  be  condemned, 
we  hold  that  the  rule  adopted  by  the  court  be- 
low is  not  inconsistent  with  any  settled  princi- 
ple of  crimioal  law,  nor  does  it  interfere  with 
th*»  selection  of  impartial  juries. 
140]*1V.  Exceptitjns  were  taken,  at  different 
singes  of  the  trial,  to  the  admission,  agninst 
the  objection  of  the  accused,  of  evidence  as  to 
the  Hcts,  appearance,  and  declarations  of  Spurf 
and  llnnsen.  These  objections  seem  to  rest 
upon  the  general  ground  that  the  indictment 
did  not  charge  St.  Clair,  Sparf,  and  Hansen  as 
CO  conspirators.  The  evidence  was  not,  for 
that  reason,  to  be  rejected.  St.  Clair.  Sparf, 
and  Hansen  were  charged  jointly  with  having 
killed  and  murdered  P'^itzgerald.  The  acts,  ap- 
pearances, and  declarations  of  either,  if  part 
of  the  ren  g^sta,  were  admissible  for  the  pur 
pose  of  presenting  to  the  jury  an  accurate  view 
of  the  situation  as  it  was  at  the  time  the  alleged 
murder  was  committed.  Circumstances  at- 
tending a  pnrticular  transaction  under  investi- 
gation by  a  jury,  if  so  interwoven  with  each 
other  and  with  the  principal  fact  that  they 
cannot  well  lie  separated  without  depriving  the 
jury  of  proof  that  is  essential  in  order  to  reach 
a  just  conclusion,  are  admissible  in  evidence. 
"These  surrounding  circumstances  constitut- 
ing part  of  {here*gest(B"  Green  leaf  says,  ''may 
always  l>e  shown  to  the  jury  along  with  the 
principal  fact,  and  their  admissibility  Is  deter- 
mined by  the  judge  according  to  the  degree  of 
their  relation  to  that  fact,  and  in  the  exercise 
of  his  sound  discretion;  it  being  extremely  dif- 
ficult, if  not  Impossible,  to  bring  this  class  of 
cases  within  the  limits  of  a  more  particular  de- 
scription." 1  Greenl.  £v.  (12th  ed.)  ^  108. 
Bee  also  1  Bishop,  Crim.  Prttc.  §§  1083-1056. 
**T\iereMgeMta"  Whurton  said,  **niay  be.  there- 
fore, detined  as  those  circumstances  which  are 
the  und(  signed  incidents  of  a  particular  liti- 
gated act,  and  which  are  admissible  when 
Illustrative  of  such  act.  These  incidents  may 
be  separated  from  the  act  bv  a  lapse  of  time 
more  or  less  appreciable.  They  may  consist 
of  speeches  of  any  one  concerned,  whether 
partieiptnt  or  bystander;  they  may  comprise 
things  left  undone  as  well  as  things  done. 
Their  sole  distinguishing  feature  is  that  thev 
should  be  the  necessary  incidents  of  the  liti- 
gated act;  necessary  in  this  sense,  tliat  they  are 
part  of  the  immediate  preparaiious  for  or  ema- 
nations of  such  act,  and  are  not  produced  by 
the  calculating  policy  of  the  actors.  In  other 
Word«<.thcy  must  stand  in  immediate cau«>a1  rela- 
160]iion  to  lhe*act — ^a  relation  not  broken  by 
the  interposition  of  voluntary  individual  wari- 
ness seekini;  to  manufacture  evidence  for  itself. 
Incidents  that  are  thus  immedintely  and  un- 
consciously associated  willi  an  act,  whether 
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such  incidents  are  doings  or  declarations,  be- 
come In  this  way  evidence  of  the  cliaracter  of 
the  act."    1  Wharton,  Ev.  §  259. 

V.  An  exception  was  taken  to  the  mode  in 
which  the  district  attorney  was  permitted  to 
examine  one  of  the  witnesses  introduced  by 
the  government.  The  attorney  announced 
that  the  answers  of  the  witness  had  taken  him 
by  surprise,  and  a*>ked  that  he  be  permitted  to 
put  leading  questions  to  him.  This  was  al- 
lowed, and  we  cannot  say  that  the  court  in  so 
ruling  committed  error.  In  such  matters  much 
must  be  left  to  the  sound  discretion  of  the  trial 
ju'lge  who  sees  the  witness,  and  can,  there- 
fore, determine  io  the  interest  of  truth  and 
justice  whether  the  circumstances  justify  lead- 
ing questions  to  be  propounded  to  a  witness 
by  the  party  producing  him.  In  B'tkten  v.  On- 
rew,  3  Barn.  &  C.  649,  Ixnd  Chief  Justiu  Ab- 
bott well  said  that  '*in  each  particular  case 
there  must  be  some  discretion  in  the  presiding 
judge  as  to  the  mode  in  which  the  examination 
shall  be  conducted  in  order  best  to  answer  the 
purposes  of  ju-tice."  The  rule  is  correctly 
indicated  by  Qrecnleaf,  when  he  says:  *'But 
the  weight  of  authority  seems  in  favor  of  ad- 
mitting the  parly  to  show  that  the  evMence 
has  taken  him  by  surprise,  and  is  contrary  to 
the  examination  of  the  witness  preparatory  to 
the  trial,  or  to  what  the  party  had  reason  to 
believe  he  would  testify,  or  that  the  witness 
has  recently  been  brought  under  the  influence 
of  the  other  party  and  has  deceived  the  party 
calling  him.  For,  it  is  said,  that  this  course 
is  necessary  for  his  protection  against  thecon- 
trivance  of  an  artful  witness,  and  that  the 
danger  of  its  being  regarded  by  the  jury  as 
Hubetantlve  evidence  is  no  greater  in  such  cases 
than  it  is  where  the  contradictory  allegations 
are  proved  by  the  adverse  party."  Vol.  1  (12th 
ed.)  g§  4H5,  444;  Taylor.  Ev.  (6th  ed  )  §  126ia; 
Rfg.  V.  Chapman,  8  Car.  ft  P.  O-'SO;  Beg.  v,  B*tU^ 
8  Car.  &  P.  74o;  Clarke  v.  SaJlery,  Ryan  ft  M. 
126. 

VI.  At  the  trial  below  the  government, 
after  identifying  *i>y  the  proper  officer  [151 
the  original  register  of  the  Hesper,  which  dis- 
closed the  names  of  its  owners,but  not  their  na- 
tionality, introduced  the  same  in  evidence, 
and  also  proved  that  the  vessel  carried  the 
American  flag.  There  was  no  direct  proof  as 
to  thecitizenslilpor  nationality  of  the  owners, 
and  the  accused  objected  to  this  evidence  as 
immaterial  and  incompetent.  The  objection 
was  overruled,  and  an  exception  taken.  The 
court  held  the  certificate  of  registration,  and 
the  proof  as  to  the  fl.ig  carried  by  the  vessel, 
to  be  competent  evidence  in  the  ca«e. 

The  statutes  of  the  United  StHtes  provide 
that  vessels  built  in  the  United  States,  and  be- 
longing wholly  to  citizens  thereof,  may  be 
registered:  that  no  vessel  shall  Xhq  entitled  to 
be  registered,  or,  if  registeretl.  to  the  benefits 
of  registry,  if  owne<l  in  whole  or  In  part  liy 
any  citizen  of  the  United  Stales  who  u^unliy 
resides  in  a  foreign  country,  during  the  con- 
tinuance of  such  residence,  unlebs  he  be  a 
consul  of  the  United  States  or  an  a^ent  for 
and  partner  in  some  house  of  tn»de,  oi  copart- 
nership consisting  of  citizens  of  the  United 
Slates  actually  carrying  on  trade  within  the 
United  States;  and  thHt  no  ves.Mel  shall  be  en- 
titled to  be  registered  as  a  vessel  of  the  United 
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States,  or,  If  regtetered,  to  the  benefits  of  reg- 
istry, if  owne<l  in  whole  or  iu  part  by  any 
person  naturalized  In  the  United  States,  and 
residing  for  more  than  one  year  in  the  conn 
try  from  which  he  origiimled,  or  for  more 
than  two  years  in  any  foreign  country,  unless 
sncli  person  be  a  consul  or  oih<T  pul>Uc  agent 
of  the  United  States.  Rev.  Slat  ^^  413:2- 
4134 

We  are  of  opinion  that  the  court  below  did 
not  err  in  holding  that  the  ceriiticHie  of  the 
vessel's  registry,  and  its  carrying  the  Amer- 
ican flag,  was  admisiilble  in  evidence,  &va\  that 
such  evidence  made,  at  least,  a  prima  facie 
case  of  proper  registry  untler  the  laws  of  the 
United  Stales  and  of  the  nationality  of  the 
vessel  and  its  owners.  "The  purpose  of  a 
register,"  this  court  has  said,  "is  to  declare 
the  nationality  of  a  vessel  engaged  in  trade 
Willi  foreign  nations,  and  to  enal)Ie  her  to  as- 
sert that  nationality  wherever  found."  United 
Slfttrs  V.  Lee/zel  {"  T/ie  Moftnick")  70  U.  S.  8 
Wall".  671  [18:  6o].  The  object  of  the  al)ove 
1 52]cviiU  nee  was.no'doubi.tomeetany  ques- 
tion I  bat  miuht  arise  as  to  the  jurisdiction  of  a 
court  of  the  Uidted  States  to  punish  the  partic- 
ular ofTenKe  charged.  If  the  proof  was  un- 
necessary for  ihat  purpose,  it  could  not  have 
prejudiced  the  accused.  If  necessary,  it  was 
prima  facie  sufficient  to  establish  the  national- 
ity of  tlie  v«*i*8el.  A  vessel  registered  as  a  ves- 
sel of  the  United  States,  is,  in  many  respects, 
considered  as  a  portion  of  its  territory,  and 
''persons  on  board  are  protected  aud  governed 
by  the  laws  of  tiie  country  to  which  the  ves- 
sel I'elongs."    1  Kent.  Com.  26. 

VII.  One  of  the  assignments  of  error  ques- 
tions the  competency  of  the  statement  of  the 
captain  of  the  vessel — admitted  in  evidence 
against  the  ol>jections  of  the  accused — that 
during  the  voyage,  and  particularly  on  and 
for  several  days  before  aud  after  the  night 
Fitzgerald  was  missing,  he  saw  no  vessels. 
Thia  evidence  was  clearly  competent^  It  bore 
upon  the  inquiry  whether  Fitzgerald  was  actu- 
ally drowned  or  was  alive.  If  vessels  were 
shown  to  have  been  in  sight,  at  or  near  the 
time  of  tiie  alleged  murder,  the  jury  might 
Lave  been  left  in  doubt  as  to  whether  he  was 
rtsrued  after  being  thrown  into  the  sea.  Di- 
rect and  positive  evidence  as  to  the  eorpua 
deficit  was  not  requited.  Wills,  Circ.  Ev.  179. 
When  the  strict  rule,  here  claimed,  was  in- 
sin'rd  upon  in  United  States  v.  Wifliame,  1 
Cliff.  20,  the  court  expressed  its  approval  of 
what  was  paid  by  Mr.  JuaticeSiory  in  2Sumn. 
19.  27 — where  counsel  contended  that  there 
should  be  no  conviction  for  murder,  unless 
the  body  was  actually  found — namely,  that 
"in  cases  of  murder  upon  the  high  seas  the 
body  is  rarely,  if  ever,  found,  and  a  more 
coniplete  encourHgrment  and  protection  for 
the  worHt  offenses  of  this  kind  could  not  be 
invented  thnn  a  rule  of  this  strictness.  It 
would  Hni'Mint  to  a  universal  condonation  of 
all  munlers  committed  on  the  high  seas."  The 
rule  is  illustrated  l)y  Hex  v.  Ilinamarsh,  2 
Learh,  C.  C.  (4ih  ed.)  509.  which  was  an  in 
diriment  for  murder  upon  the  high  seas.  The 
counsel  for  the  prisoner  contended  that  he 
should  be  acquitted  on  the  evidence,  because 
it  was  not  proved  that  the  captain,  the  person 
alleged  to  have  been  murdereid,  was  dead,  and 

m  u.  s. 


"as  there  were  many  ships 'and  vcsoois  [15?) 
near  the  place  wlierethetran<e%ction  was  alleged 
to  have  taken  place,  the  prohat)ility  was  that 
he  was  taken  up  by  some  of  them  and  was 
then  alive."  It  was  left  to  the  jtiry  in  that 
case  to  say  whether,  upon,  the  eviilence,  the 
deceased  was  not  killed  before  his  body  was 
cast  into  the  sea. 

VIII.  It  is  assigned  for  error  that  the  court 
refused  to  give  the  in8irucli«>n  asked  by  tlia 
accused  up(m  the  subject  of  manslaughter, 
and  said  to  the  jury  that  if  a  felonious  hr)mi- 
cide  had  been  committed,  of  which  tliey  were 
to  be  the  judges  from  the  proof,  there  was 
nothing  in  the  case  to  reduce  it  below  murder. 

As  there  wa*^  no  exception  taken  to  the  ac- 
tion of  the  court  in  these  particulars,  the  error 
alleged  is  not  sul'jecl  to  review  {Tuvlcer  v. 
United  States,  anf^,  p.  112)  unuss,  as  the  ac- 
cused contends.  Wu*  are  to  he  controlled,  in 
such  matters  by  section  1176  of  the  IVnal 
Code  of  Calfo.  Ilia.  That  section  provides: 
"When  write  I  charges  have  been  presented, 
given  or  n  fu<ed,  or  when  charges  have  been 
taken  d<  wn  by  the  reporter,  the  queHtions 
presen'i  d  in  such  charges  need  not  be  ex- 
cepted to  or  embodied  in  a  biil  of  exceptions, 
but  the  written  char^resor  the  report,  with  the 
indorsements  showing  the  action  of  the  court, 
form  part  of  the  record,  and  any  error  in  tiie 
decinion  of  the  court  thereon  may  be  taken 
advantage  of  on  appeal  in  like  manner  as  if 
presented  in  a  bill  of  exceptions."  They  also, 
by  the  same  code,  form  part  of  the  judgmeni 
roll.     §  12U7. 

These  provisions  of  the  Penal  Code  of  Cali- 
fornia do  not  control  tlie  proceedings  in  tiie 
circuit  court  of  the  United  States  sitting  in 
tliat  state.  What  is  necessary  to  be  done  in  a 
circuit  court,  even  in  civil  caj<es,  in  order  that 
its  action  upon  any  particular  question  or 
matter  may  be  reviewed  or  revised  in  this 
court,  depends  upon  the  acts  of  Congress  and 
the  rules  of  practice  which  this  court  recog- 
nizes as  essential  in  the  administration  of  jus- 
tice. Such  is  the  result  of  our  decisions. 
R«v.  Stat.  §914;  Act  of  June  1,  1872,  chap. 
255,  g  5;  ^uild  v.  BurrowB,  91  U.  8.  426  [23: 
%m]\  Ififfianapolis  A  St,  L.  R  Co,  v.  llorst.  93 
U.  S.  2!ll  [23:  89S]:  Re  Chateaugay  Ore  A  1. 
Co,  128  U.  S.  644.  553  [32:508J;  &»vfhern  Pae. 
Co,  V.  Denton,  ♦Ue  U.  S  202.  208  [:^«:  [154 
94*3,  945J;  Luxt/m  v.  North  Rtcer  Bridye  Co. 
147  U.  S.8a7,  838  [37:  194];  Lincoln  v.  Bnoer, 
ante,  p.  224.  S^e  also  Logan  v.  United  iUatei^ 
144  U.  S.  263  303  (36:  429.  443]. 

IX.  By  the  lieviscd  Statutes  of  the  United 
States,  it  is  provided  that  **in  all  criminal 
cases  the  defendant  may  be  found  guilty  of 
any  offense  the  commission  of  ^liich  is  neces- 
sarily included  in  that  with  which  he  is 
charged  in  the  indictment,  or  may  be  found 
guilty  <»f  an  attempt  to  commit  the  offense  so 
charged;  Provided,  thnt  such  attempt  b«  it'*elf 
a  separate  offense."  §1035.  It  is,  therefore, 
contended  that  as  the  verdict  was,  generally, 
"guilty,"  and  di<l  not.  in  terms,  indicate  of 
what  particular  offense  the  accused  was  found 
guilty,  the  judgment  should  have  been  ar* 
nsied. 

Tills  contention  cannot  be  su<(tained.  We 
said  in  Poinfer  v.  United  S'^det  tiiat  while  the 
record  of  a  criminal  case  must  state  what  will 
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affirmatively  show  the  offense,  the  steps  with- 
out which  thef^enteDcecanDotbegood,  andtbe 
sentence  itself,  all  parts  of  the  record  must  be 
Interpreted  together,  giving  effect  to  every 
part  if  possible,  and  supplying  a  deficiency  in 
one  part  by  what  appears  elsewhere  in  the 
record.  Ante,  p.  208.  The  indictment  con- 
taittcMJ  hut  one  charge,  that  of  murder.  The 
acous'-d  was  arraiv^ned  nnd  pleaded  not  guilty 
of  that  charge.  And  while  the  jury  had  tlie 
phv'i^til  power  to  find  him  guilty  of  some 
lessrr  nime  necessarily  included  in  the  one 
cli:iric<Hl,  or  of  an  attempt  to  commit  the  of- 
fense m  char;:ed,  if  such  attempt  was  a  sepa- 
rate olTensc,  the  law  will  support  the  verdict 
with  every  fair  intendment,  and,  lb' rfjfore, 
will  by  construction  supply  th«  words  **as 
chartred  in  the  indictmeni."  The  verdict  of 
•••ruilty"  in  this  caJ*e  will  be  interpreted  as 
rel"«  rring  to  tlie  single  offense  sperilied  in  tlie 
imlichnei.t.  1  l>i>hop,  Crim.  I*roc.  §  1005tf, 
and  Jiuihorities  there  cited;  Wharton,  Crim. 
PI.  Si  Pr.  t5  747;  n^jnd  v.  PtopU,  3i>  111.  20. 
And  this  principle  has  been  incorporated  into 
the  htatute  law  of  some  of  the  btnles;  as  in 
<'alif<»rnia,  whose  l*enul  (^>de  declares  that  a 
gehcral  verdict  upon  a  plea  of  i;oL  guilty,  of 
**i;uilly,"  or  *not  guilty,"  shall  import  a  con- 
vict ioii  or  acquittal  of  the  ofTense  charged  in 
th<' indictment.     ^  1151. 

W  hut  lias  been  said  disposes  of  the  objcc- 
lo«5|  tion  to  the  form  of  'the  sentence, 
whicli,  of  course,  had  reference  only  to  the 
off»-nseof  which  the  accused  was  found  guilty. 

There  are  other  assignments  of  error,  but 
no  one  of  them  requires  notice. 

Upon  a  careful  examination  of  the  record, 
we  do  not  find  that  any  error  was  commilteii 
to  the  prejujtice  of  the  accu*«ed. 

ThejndgtntiU  u  affirmed. 


THE    MISSOURI     PACIFIC    HAILWAY 
COMPANY,  Piff.  in  En., 

V. 

GEOUGK  II.   McFADDEN,  et  al. 
(Soc  S.  C.  Keportor's  ed.  155  183.) 

Caf  tier,  when  liable — hill  of  ladihg, 

X.  A  enrrier  is  not  liable  on  a  bill  of  lading  for 
property  wliieli  at  tlie  time  of  the  Bifrningr  of  the 
bill  rtiiiiiiiied  in  the  hands  of  the  shipper  for  the 
purpo!>r  of  lM.>inMr  eoiiiprt\«s<>d  for  the  shipixT's 
aeeouut.  and  wns  (\va\  i-ovcd  by  fire  before  tJic  de- 
livery to  the  carrii.'!'  hud  l»een  cont^unui    ted. 

Note.— ^«  (o  b(7l  of  lading:  how  far  may  be  varied; 
cotihadicie'h  or  eritlained  hy  parol  rvUicncc;  rfcU 
oj,  see  note  to  King  v.  The  Lady  Franklin,  19:455. 

As  to  conbiynment:  how  far  coii^tgntnent  of  goftds 
vc!*t!<  the  proucrtu  in  consignee^  and  to  wJiom  is  the 
carrier  rcsptmsihle  for  lose  or  ittjury,  sec  note  to 
Grove  v,  Urlen,  12:1112. 

As  to  dcUvcrif  by  conunnn  caiTier  hy  water^  see 
Dote  to  Uiebarddon  v.  Goddard.  16:412. 

Alt  to  delivery  of  freight  by  carrier;  notice  of  aV' 
rival:  liability  of  carrier  after  arrival:  cnrr]iing  live 
stocU,  see  note  to  Constable  v.  National  SS.  Co.  ante* 
p. 903. 

Ax  to  common  carriers  of  live  animals:  dutuand 
liability  of,  see  note  to  New  York,  L.  B.  &  W.  H.  Co. 
V.  £Btill,  97:282. 
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S.  A  bill  of  ladlnir  does  not  partake  of  the  char- 
acter of  nefrotiable  paper,  so  as  to  transfer  to  the 
assifrnees  thereof  the  riirhts  of  the  holder  of  micb 
paper,  and  such  transfer  does  not  pret^lndi*  in- 
qulry  into  the  transaction  in  which  it  orii^iuatcd. 

[No.  818.] 
Argued  and  Sni/milted  MarrU  St,  1894,    ^ 
eided  May  26,  1894. 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  Di'-trict  of  Texas, 
to  review  a  iudfrment  in  favor  of  the  plaintiffs, 
George  II.  SicFadden  et  al.,  npiinst  the  Mis- 
souri Pacific  Railway  Couip;it»y,  defendunt, 
for  the  value  of  certain  l)ales  of  cotton,  al- 
leged to  have  been  shipiied  from  Greenville. 
Texas,  to  Liverpool,  England.  J(t versed,  and 
case  remanded  for  fa  rtJier  proceedings. 

Statement  by  Mr.  Justice  White: 

The  defendants  in  error  (i>iuintt(Ts  helow) 
sued  in  the  cireuit  court  of  Jluni  C4mii::v, 
Texas,  to  recover  the  value  of  two  litiii'tn-d 
hales  of  cntloM,  alleged  to  have  Ik'cu  shi|iped 
from  Greenville,  Texas,  to  l.iverp<».>l.  Kn**- 
land.  the  shi|)ininfH  having  been  evidenee«l  by 
two  bills  of  lading,  each  for  one  hundred  bales 
of  cotton. 

On  application  of  the  defi^ndant  below,  the 
case  was  removed  to  the  ('ircuil  Court  of  the 
I'nited  States  for  the  Norlhern  District  of 
TexaK.  After  filing  the  record  in  that  court, 
the  pleadings  were  amended.  The  amended 
answer  set  up  the  following,  among  other 
special  defenses,  on  behalf  of  the  com|>anv: 

**Fii  St .  Thnt  while  it  is  true  that  it  had  issnod 
certain  bills  *of  lading  for  said  cotton,  [1I>G 
said  cotton  had  not  yet  in  dc*ed  and  in  truth 
been  delivered  to  it.  It  was  the  habit  nnd  the 
ctistom  of  defendant,  and  well  known  to  plain- 
tiffs  to  be  such,  after  cottons  were  placed  on 
the  platforms  at  the  compress  in  Greenville, 
fKtforo  the  same  wa^i  compressed,  it  would 
issue  bills  of  lading  theieof  to  consignors  de- 
siring to  ship.  S'lid  eoltons  would  be  deliv- 
ered to  the  compress  for  the  purjiose  of  com- 
pnvssinir.  and  that  at  the  time  they  were  >^o 
deiivi  red  to  it  the  superintendent  of  the  com- 
press or  the  agent  of  the  compre>s  W(»idd 
check  out  such  colons  intended  and  the  ship- 
jier  woidd  make  out  a  bill  of  lading,  whieh 
would  be  O.  K.'d  by  the  sujierinteudent  of 
the  compress  or  its  agent,  and  afterwards  it 
would  l>c  brought  to  the  agent  of  the  defend- 
ant and  by  him  signed  up,  and  defendant 
would  actually  receive  said  cotton  only  after 
it  was  comi)ressed  and  delivered  upon  its  cars. 
This  course  was  pursued  as  a  matter  of  con- 
venience by  the  compress  company  an<l  the 
shipper,  but  it  was  not  intended  by  either  the 
shipper  or  the  defendant  that  the  liability  of 
the  defendant  shotdd  attach  until  the  cotton 
was  actually  delivered  U|»on  ita  cars.  This 
custom  was  well  known  to  the  plaint itTs, 
George  11.  McF.-idden  &  Bro.  and  to  A.  Ful- 
ton &  Co.,  tmd  the  bills  of  lading  were  made 
out  according  to  this  custom  by  A.  Fulton  ^ 
Co.,  as  herein  shown,  and  accepted  by  A.  Ful- 
ton &  Co.  according  to  such  custom.  At  the 
time  said  bills  of  lading  were  made  the  cotton 
was  in  the  hanfls  of  the  compress  according 
to  the  custom  aforesaid,  and  had  never  lieea 
delivered  to  defendant,  the  defendant's  liabil- 
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iiTfl"  a  eomnior.  CBirioT  hml  never  niturhpd, 
Hi>  ll^^'1  finy  littbiUly  MI«rli"il.  bill  Irtiil  cotton, 
wbfleii  wiuiln  tliQlintxIsor  tliec.mi'rc'aom 
pany,  wn«  wlinlly  dL-lto>eil  by  fire  nnil  never 
CHiiie  to  llio  hatiils  of  dcFeDdHnC  DcremUni 
Hy4  Hull)  ciiiton  WIS  pincol  on  snlil  plniriirm 
at  mM  cr>nipreM>rur  (iiepiirpmc  of  bcinFjcoin 
pressed  by  A.  FultoD  &  Co.;  Ihnl  lliey  irell 
Icnev,  iiilcnilcd.  and  expecird  fiiiiil  coUon 
sliiiulil  be  compresseil  betore  it  nan  bliipiwil 
8»id  c'Uion  wbileat  (lie  cimpress  was  uridci 
tlie  onirol  of  A.  Fulum  &  Cu.  or  tbeir  agent, 
tbe  compress  ci>mp«ny." 

The  unflwer  Ibureiipon  prnpceded  to  set  oul 
otlicr  matters  to  wLicb  it  U  UDneceseary  to 

1 57]  'Thfi  pUlnHff  TTTlled  lo  thnnmendpd  an- 
■wi:r  and  excepted  to  the  first  count,  ai  follow^: 

"And  Ibcy  hpvuiiilly  tuteplio  llie  lirsl  count 
in  dcfen'I Hilt's  special  Hnaner,  la  so  far  as  llic 
Name  attempts  lo  set  up  a  cusinm  of  the  man- 
ner of  receiving  cotlon  and  iisuing  bills  of 
lulling,  becxuae  the  same  does  notnliow  thai 
the  custom  was  such  as  i»  r>c;i>^'hi7cd  am' 
liindinir  in  law,  but  ntlpmprs  in  sh  up  o  ciis 
toiii  wbiib  is  contrary  In  l*n-.  ond  biTaiise  Ihi 
some  docs  not  sliow  Ibiil  il  >vii«  such  n  custom 
as  noil  Id  rclii-ve  tlie  defcBdanl  from  liability 
ou  a  coiitroPl  in  writins." 

Tiie  ri-piy  then  prcicwdcd  lo  except  to  Other 
IMirti  of  the  defendant's  aimntr. 

Tlic  court  sualaineil  Ibe  phiintiffs'  czcf  plioD 
to  'be  Grst  count  of  the  niiiKiidcii  ansner,  lo 
wlii('ii  ruling  exception  was  ri."icrved.  There- 
<i|inn  l\w  facts  were  slotted  to  be,  Isl.  Ibat  the 
hilU  of  Indinf:  had  been  issuctl  to  Pulton  •& 
<'".;  2d,  Ihril  Ibcy  were  asKlj-ncd  lo  the  pl:ilD 
TllTs:  3d,  thiit  Ihc  viilut  of  the  coilon  wns 
;f8til';N3ni  ihc  lime  li  ivusdiRiroyvd,  and  that 
the  dcffiidnnl  lind  never  pniJ  tliirefor. 

Upon  llili  I'videiiw,  the  cu«  was  siibinllted 
to  Ibe  court  wiilioul  a  Jury,  and  llie  conn 
found  for  the  plninliffs  nnd  gave  ]u<t){meDl 
(or  the  value  of  the  cotton.  Tbc  case  is 
Immgbl  here  l>y  writ  of  emjr. 
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orders  of  ihc  shipper  or  tlic  doin/;  of  some 
thing  with  (be  go<id«,  by  tbe  shipper  or  (or 
hifi  iieeoiint  or  lienelil,  before  nhipnuiil. 

Fl.  l.o,n>.  I  V.  it-  S  It.  Co.  V.  hiifffil.  123  U. 
8.7fl(:i(»:  1077);  Hk-  F/--^i»<,h-.  liarklngham, 
59  U,  S.  18  llnw.  188  ii.1;  mil:  FntMi-'uier  v. 
Tfi-fn  c6  /'.  2i.  Co.  l:iC  U.  8.  4!6  l32:a!)l): 
Pol/.inl  V.  Vinton,  ion  U.  S  7  (36:  JWn);  A'i'.iv 
V.  T/./-  lad'/  /■'faiilUn.  ir,  U.  S,  8  Wall.  BSn 
(10:  in-'):  II  iilU  V.  Dwlon  <8  A  R.  Corp.  100 
Jla-s.4«0;  .^.  Loift,A.  ^T.  H  li.  Co.v.  Mont 
gomirn.  30  111.  JJM.l;  Finn  v.  ll«(.i'n  R.  Corp. 
102  Miiss.  2aa;  Cairn*  ».  Ri^ii.;  »  Mees.  &  W.  I 
2iM, 

Il  W!i9  a  foreiSD  or  Interstate  (.hipmcnt. 

W,il^.h.  Ft.  I..  &  P.  R.Co  T.  nunoii.  Iisl 
U.  S.  r,Y!  Oil:  ail),  1  Inters.  Com.  Uep,  31; 
J.oiiimi'.k  it-  N.  li.  Co.  v.  Itailroad  Cominimon,  ■ 
10  Fed.  Hi  p  (170;  /.ittrjtooi  dt  G  W.  Ftenm 
Co.  y.  PAenix  Int.  Go.  VThe  SI'intana")\7S 
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U.  8.  401  132:  7SS);  Ernnnm  .t  C.  R.  Co  t. 
An-l,Y.»^!jia  Mi'lt.  SO  U.  H,  21  WhII.  B04  .22; 
72l!;  0„}fn'hiini  £  L.  C.  B.  Co.  v.  iVa»,  tJB 
U.  8.  23  Wall.  12:J  i23:  S27I. 

The  clause  in  ibe  bills  of  lading  exemplin^ 
the  r«rrisr  from  losa  by  flie  wiis  reisoouble 

Mits—riPne.R.  Co.  t.  narTi$,  67Tei.  185; 
York  Mfq.  Co.  V.  irtijioij  Hsnt.  R.  Co.  70  U, 
S.  3  Wall.  107  (I*  170):  t^ulhtra  Exp.  Co.  r. 
Cald-eell.  %i  U.  8.  21  Wall.  204  (23:1166); 
llnrt  T.  Penntjihiiiia  R.  Co.  112  U.  8.  S3l 
(2S:  717):  KeanarilU  A  G.  R.  Co.  v.  Anilro». 
eo^gin  .Mild,  m  U,  S.  22  Wall.  SOI  (22:  724); 
\e'ii  Jn If y  Steam  !fat.  Co.  v.  .Merciuinl)  B-ink 
»f  R-Jtton.  47  U.  S.  8  How.  844  (13:  415); 
Unittd  Slalfi  Eip.  Co.  v.  Kountie,  75  U.  S.  il 
Wall.  843(19:4571 

There  is  no  evidence  or  flndlng  thnt  the  cot- 
ton was  destroyed  through  tbe  De);tigeiice  of 
phiniill  in  error,  and  under  Ibe  lernij  of  tbe 
bills  of  lading  execnptint!  tbe  carrier  from  lost 
br  Are,  tlie  ''iirdcn  of  sliowiog  negligence  wu 
upon  tbe  defendants  Id  error. 

tVtttfi-'i   Tt-aafp.  Co.  x.  Downer,  78U.  8.  11 

Wall.  120  I'JO:  IBOi;   C'lrk-r.  if-iniicdl  53  U. 

8.  12  How.  272  (18:  OdS);   Witling  v.  St.  Louii 

dtS.  F.  R.  Co.  10  L,  It.  A.  603.   101  Mo,  OW; 

WtrOifimtr  v.  Penntyltania  R.  Co.  17  Blatchf. 

421;  Hall  v.    Pcnntalrania    R.  Co.   II   Phila, 

i\t;  Cochran  y.Dintimre.i'aTf.  ¥.340:  Fnrn- 

ham  1.   Giindf'i  &  A.   R.  Co.  55  Pa.  53;  Sl,er- 

man  r.   Ptnnxiloania  R.  Co.  8  W.   N.  C.  209; 

Gallon   V.  Clftelanil  £  P.  R  Co.  67  Pa.  211.  5 

Am.  R-p  424;  UtiU  Rfk,  M.  R.  &  T.  fl.  Go. 

V.  Corcoran,  40  Ark.  375:  Dealoa  v,  C/iiri-jo, 

R.   1.  <C  P.  R.  Go.  52  Iowa,  161.  85  Am.  Hep. 

203;   ffnn'/v   v,   Chicago  A  \.    If.    It.   Co    SO 

Iowa,  420,  0  Am,  Rep.  682;  Union  S.  R.  Co.  y. 

fCnapp.  73   III.  506;    The  /Smilv  v.   Carney.  5 

Kan.   645;   Frank  v.  A  'amt  Exp.   Co.  IM  l,a. 

Ann.  270;  Ihirri'  v,  I'aeheood,  8  Taunt.  204; 

i-fh\.  //wn<',5B:.rn.&  0.822;  Tlie  Adriatic, 

Bifltchf,  VU:  The  Saral,^a.  30  F&l.  Kep. 

;   Marx  T.    The  Britannia,  34  P.'d.  Rep. 

;   The  Hamicula,  80   Fed.  Rep,  283;   Tho 

■  Orlrant  20  Fed.  Rep.  44;   French  t.  Riif. 

•t  K.  R.  Co.  2  Abl>,  App,  Dec.  106;  lamb 

?.inilfn  i   A.  R.  *  7'rirnjrp.  fo.  40N.  Y. 

7    Am.    Ri'p,    337;   RnUman   t.    Cnitri 

!«   K'p.  Co.  8  Knii.   201;  Kant/it  Pac.  R. 

V.  Reiinoldn,  B  Kan.   623;  Slaner  v.  P'rU- 

!rt  ■<).  rf,  P.  &  E.  R.  Co.  31  Me.  2i8. 50  Am. 

.  659;  Priet  v.  The  Uriel,  10  La.  Ann.  4i3. 

cannot  he  persumed  tbnt  the  cotlon  wa> 

nt  tbroiiah  negligence  of  carrier. 

'/■mphii  d-  a.  R.  Co.  T-  Rtetee.  77  U,  8.  10 

II.  179(10:  OOit):  Seif  Jtrtrg  Steam  Nnt   Co. 

hechfitdi  Ikink  of  Potion.  47  U   8.  0  How 

(12:  4H,ll:   Si-h,i:u1t  V.  fft-W,  »  Weml.  208, 

\.m.  DfC,  143;  Sliermant.   ll>s(<-rn  Tiniep. 

H3  Bnrb.  130;  Qands  v.  dncinn  dk  A'.   It'. 

7i.  aoi.iwa,  421.6  Am.  Rep  6-2:  /.a/"7». 

-.    f^r  H  Pa,  479,  40  Am,  Dec.  51:!;   liankard 

V.  Bo'limore  A  0.  R.  (Jo.  34  Md.  107,  «  Am. 

Rep.  331. 

Moan.  Goorce  Wharton  Pepper  and 
J.  Ra;i,<r.l  lUnrg,  for  dtfei.diiols  In  error: 

Theli.iliililyoi  theplnintiSinerrorasearrler 

stincbe<l  upon  the  e^cmiion  and  diliverv  ofiho 

I)i1l»  of  inding,  and  piior  lo  tbe   dL-siructiOD 

Of  lliec'tton  hv  fire. 

.Vitonri  Pae.  B.  Co.  r.  Bhtntood,  17  L.  S. 
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A.  648,  4  Inters.  Com.  Rep.  240,  84  Tex.  12.-,; 
St.  Loiu\  J  .v.  d  S.  R.  Co.  ▼.  KnfffK  123  U. 
S.  70  (JO:  1077);  Huttbinson,  Carriers  (2(1  ed.) 
^  122. 

I  !K.n  a  proper  construction  of  the  bill  of 
la«inr^  il  appears  that  the  exemption  was  not 
iut(ride>l  to  atlucb  until  transit  beiran,  and  tbe 
cotton  wbile  at  compress  was  not  in  transit. 

>iHM'm  V.  Cleocin nd  &  T.  It  Co.  14  Mich. 
4S1).  90  Am.  Dec.  252. 

The  exempting  clause  bcinir  in  dcro;ration 
of  n  roiinnoQ  law  liability,  will  be  construed 
a*  ri('l  ]  V 

'  llo^ilfr  ▼.  Wdfa,  Farqo\<i:  Co.  27  Cal.  11,  85 
Am.  Dec.  211:  Sew  York  Cent,  R,  Co.  v.  Lock 
W'^'l  SI  U.  8.  17  Wall.  879  (21:  640);  Liccr- 
po,d  cl*  G.  W.  ^(cam  ('o.  v.  Phcvir  Ins.  Co. 
rllic  M-ntanu")  12'J  U.  S.  441  (:i2:71)^):  Dcm- 
ing  V.  Mtich'iuU  C  (ton  J^itsn  <£•  5.  Co.  13  L. 
R.  A.  518,  90  Term.  010;  DUioit  d:  M.  li.  Co. 
Y.  Adams,  15  Micb.  458. 

Tbis  limitHiioo  applied  only  to  the  rroods  in 
transportation,  and  it  was  not  a  limiiation  of 
the  carrier's  liability  for  injuries  to  tbe  goods 
wbile  in  its  possession  waiting  for  transporta- 
tion. 

Scott  V.  Baltimore,  C  d  R.  8.  B.  Co.  19 
Fed.  Hop.  66. 

Tbe  carrier,  in  order  to  brinff  himself  within 
the  exception,  must  show  that  it  was  through 
DO  fault  of  bis  that  the  goods  were  subjected 
to  the  fatal  fire  rislc. 

8ter(€  V.  Tottnsend,  87  Ala.  247.  79  Am.  Dec. 
49;  h*yan  v.  Missouri,  K.  d  T.  R.  Co.  65  Tex. 
18,  57  Am.  Rep.  589;  Brown  v.  Adams  Exp. 
Co.  15  W.  Va.  812;  Berry  v.  Cooper,  28  Ga. 
643;  Chicago,  8t.  L.  d  N.  0.  R  Co.  v.  Moss,  60 
Hiss.  1003,  45  Am.  Rep.  428;  Union  Exp. 
Co.  Y.  Graham,  26  Ohio  St.  695. 

The  contract  with  tbe  defendant  as  common 
carrier  was  a  contract  made  and  to  be  per- 
formed in  the  state  of  Texas  and  is  governed 
by  tbe  law  of  that  state. 

Liverpool  d  G.  W.  Steam  Co.  v.  Pheniz  Ins. 
Co.  rJ7ie  Montana"),  129  U.  8  897  (82:  788). 

The  exemption  clause  of  the  bills  of  lading 
is  made  void  by  article  2781  of  the  Revised 
Statutes  of  Texas. 

S/ierlock  v.  Ailing,  93  U.  8.  99  (23:  819); 
American  S.  li.  Co.  v.  Chace,  83  U.  S.  16  Wall. 
522  (21:  3(19);  Chicago  d  N.  W.  R.  Co.  ▼.  FUt- 
ler,  84  U.  S.  17  Wall.  660(21:  710);  5mi^  v. 
Alabama,  124  U.  8.  465  (31:50^),  1  Inters. 
Com.  Rep.  804;  Nashville,  C.  d  St.  L.  R.  Co. 
V.  Alabama,  128  D.  8.  96  (32:  352),  2  Inters. 
Com.  Rep.  238:  Wabash,  St.  L.  d  P.  R. 
Co.  V.  Illinois,  118  U.  8. 567  (80:  244),  1  Inters. 
Com.  Rep.  81. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court : 

lOO]  *Many  questions  were  discussed  at  bar 
wbicb  we  deem  it  unnecessary  to  notice,  as  we 
consider  that  the  whole  case  depends  upon  tbe 
correctness  of  tbe  judgment  of  tbe  court  below 
In  sustaining  the  exception  to  the  first  defence 
in  the  nmended  answer.  That  defense  averred 
that  the  cotton  for  which  tbe  bills  of  lading 
were  issued  was  never  delivered  to  the  carrier; 
that  by  a  custom  or  course  of  dealing  between 
the  carrier  and  the  shipper  it  was  understood 
by  l>oth  parties  that  the  cotton  was  not  to  be 
delivered  at  the  time  the  bills  of  lading  were 
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issueil,  but  was  tlien  in  the  hands  of  a  com 
press  company,  whirb  compress  company  was 
tbe  agent  of  the  shipper;  and  that  it  was  the 
intention  of  the  parties  at  the  time  tbe  billsof 
lading  were  issued  that  the  cotton  should  re- 
main in  tbe  bands  of  the  compress  company, 
tbe  agent  of  the  bhipper,  for  tbe  purpose  of  be 
ing  compres.sed,  and  that  this  custom  wa.<! 
known  to  the  plaint iftij  and  transferees  of  the 
bills  of  lading; and  that,  whilst  the  cotton  wan 
so  in  the  hands  of  the  compress  company,  the 
agent  of  tbe  shipper,  and  before  delivery  to 
the  carrier,  it  was  destroyed  by  fire. 

All  of  these  alieguiions  in  the  answer  were, 
of  course  admitted  by  tbe  exception,  and. 
tlicrefure  the  case  present"  tlje  simple  question 
t)f  whetbci  a  carrier  is  liHble  on  a  bill  of  lad- 
ing for  property  which  at  the  time  of  the 
signing  of  the  bill  remained  in  the  hands  of 
the  shipper  for  the  piirpcse  of  being  com- 
prefjsed  for  the  shipper's  account,  and  was  de- 
stroyed by  fire  before  the  delivery  to  the  car- 
rier had  been  con^^ummated.  The  elementary 
rule  is  that  the  liability  of  a  common  carrier 
depends  upon  the  delivery  to  him  of  tbegoodf* 
whieh  be  is  to  carry.  This  rule  is  thus  stated 
in  the  text- books:  '"  Tbe  liability  of  a  carrier 
lu'gins  when  the  goods  are  delivered  to  him  or 
his  pn>p  ;r  servnnt  autitorized  to  receive  them 
for  carriage."  Red f..  Carriers,  80.  "The  duties 
and  the  obligations  of  the  common  carrier 
with  respect  to  the  goods  commence  with  their 
delivery  to  him,  and  this  delivery  must  be 
complete,  so  as  to  put  upon  him  the  exclusive 
duty  of  seeing  to  thi  ir  safety.  The  law  will 
not  divide  the  duty  or  the  obligation  between 
the  carrier  and  the  owner  of  the  goods.  It 
must  rest  entirely  upon  tbe  one  or  the  other; 
and  until  it  *has  become  imposed  upon  [tOl 
tbe  carrier  by  a  delivery  and  acceptance  be  can- 
not be  held  responsible  for  them."  Hutchin- 
son. Carriers,  82. 

This  doctrine  is  sanctioned  by  a  unanimous 
course  of  English  and  American  decisions. 
flickox  Y.  Buckingham,  59  U.  8.  18  How.  182 
[15:341]:  King  v.  The  Lady  Franklin  ("  The 
fjidy  Franklin")  75  U.S.  8  Wall.  82.5  [19:  455]; 
The  Delaware  v.  Oregon  Iron  Co.SlV.  8.  14 
Wall.  5:9  [20:779];  PoUardv.  Vinton,  105  U. 
8  7  [26:99«];  St.  Jxmis,  L  M.  d  S.  R  Co.  y. 
Knight,  122  U.  8.  79  [30:1077];  FnetilanderY. 
Texas  d  P.  R.  Co.  130  U.  8.  428  [32:9941;  St. 
l/)ui»,  I.  M.  d  8.  R.  Co.  V.  ComtnercitU  if.  Ins. 
Co.  139  U.  S.  239  [35:159];  Barron  y.  Eldredge, 
100  Mass.  455, 1  Am.  Rep.  126:  Moses  y.  Boston 
d  M.  R.  Co.  24  N.  H.  71;  BrindY.  Dale,  8  Car. 
&P.  207;  Seluay  v.  IMhway,  1  Ld.  Raym.  46; 
Buchnan  v.  J^vi,  8  Canipb.  414;  Letgh  v. 
Smith,  1  Car.  A  P.  638;  Grant  v.  Nortray,  10 
C.  B.  605;  H'tbbenty  v.  Ward,  18  C.  B.  651; 
Coleman  Y.  Riches,  16  C.  B.  104.  Indeed,  the 
citations  mi>^ht  be  multiplied  indefinitely. 

Whilst  tbe  authorities  ma^  differ  upon  the 
point  of  what  constitutes  delivery  to  a  carrier, 
the  rule  is  nowhere  questioned  that  wlien  de- 
livery  has  not  been  made  to  the  carrier,  but, 
on  tbe  contrary,  the  evidence  ^hows  that  the 
goods  remained  in  the  possession  of  the  ship- 
per or  his  agent  after  the  signing  and  panning 
of  the  bill  of  lading,  the  carrier  is  not  liable 
as  carrier  under  the  bill. 

Of  course,  then,  the  carrier's  liability  as 
such  will  not  attach  on  issuing  tbe  bill  in  a 
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cate  where  not  only  is  there  afftUiire  to  deliver  ber*ty  ▼.  Ward,  8  Exch.  810,  wore  hoth  cnsee 

but  there  is  ai>'OHnuQ(ier8(Hn(lin^  between  the  where  bills  of  Jnding  were  ibsued  and  hcM  by 

Jmrlics  that  delivery  slmll  not  be  made  till  a  third  parlies.     The  rule  was  uniform  In  Eng- 

ulure  day.  and  that  the  goods  umil  then  sliall  land  until  the  pn<<sage  of  the  Bills  of  Lading 

renmin  in  the  custody  of  the  shipper.     Docs  Act  (19  Vict.   chap.  8,  §  8)  making  bills  of 

the  fact  that  the  plain  tills  claim  to  l)e  assignees  lading  in  the  hands  of  consiornces  or  mdor«ices 

of  the  bill  of  lading  wiihout  notice  of  the  for  value  conclusive  as  to  shipment. 

agre(>meDt  and  courae  of  dealing  between  the  Under  these  elementary  principles  we  think 

sh'piKT  and   the  carrier   confer    upon  them  there  was  mHuifest  error  below  in  mniutaining 

greater  rights  as  sgain^t  the  carrier  than  those  the  exception  to  the  tirst  count  in  the  amended 

which  attach  under  the  bill  of  lading  in  the  answer.      Of  cour^o  in   so  concluding    we 

hands  of  the  parlies  to  whom  it  was  originally  proceed  solely  u]>i>n  the  admission  which  the 

ih^ned  and  who  made  the  agroemenl?  exception  to  the  answer  ncce^isarily  imported, 

it  is  to  be  remarked  iu  considering  this  ques-  and  express  no  opinion  as  to  what  wouM  be 

tion,  that  the  averment  of  the  answer,  which  the  rule  of  law  if  the  compress  company'  iind 

was  admitted  by  the  exception,  charged  that  not  been  the  agmi  of  the  shipper,  or  if  the 

the  course  of  dealing  belwtcn  the  parties  In  ac-  goods  had  been  con-lnirlively  delivered  to  the 

imi]*cordnncewiih  which  the  poixls  were  not  carrier  through  the  c(»mpreHS  company,  who 

delivi  red   at  the  time  of  the  issuance  of  the  held  them  in  the  carrier's  behalf, 

bills  of  lading,  but  remained  in  the  hands  of  The  jwf'jment  in  reversed  and  the  en^e  rem'twf- 

the  com preas  company,  which  was  the  agent  edfor  fuiihtr  pioceedingH  in  accordance  iriih 

of  the  shipper,  was  known  to  the  plaintiffs,  thivopiuvjii. 

the  holilers  of  the  bills  of  lading.     It  is  clear  Mr.  Justice  Jackson,  not  bavins:  heard  the 

that,   whatever  may  be  the  elTect  of  custom  argument,  took  no  part  iu  the  dccibiou  of  thi« 

and  co^ir^e  of  dealing  upon  the  question  of  caube. 
legal  liability,  proof  of  such  custom  and  courne 

of  dealing  would  have  been  admi.sMible,  not  in  

order  to  change  the  law,  but  for  the  purpose 

of  chart>ing  the  plaintiffs,   as   holders  of  the 

bills  of  lading,  with  knowledge  of  the  rela  FREDERICK  PRENTICE.  Plff,  in  Err., 

tions  between  the  parlies.  v 

chl^V.er'ot  S^tuCpeT sr.Lt  frVn".*  THE  NmiTHFRN  PACIFIC  RAIL- 

fcr  to  the  a^Mgnees  thereof  the  rights  of  the  KUAU  OUMt'AJNl  bt  al. 
holder  of  sueh  pai^r,  is  well  settled.      Said 

this  cou!  t  in  Pollard  v.    Vinton,  supra:  (See  8.  C  Reporter*s  ed.  ICS-ITT.) 

"  A  bill  of    hiding  is  an  instrument  well 
known  in  commercial  transactions,   and  its  Recovery  in  ejectment. 
character  and  effeet  have  been  defined  by  ju- 
dicial decision.     In  the  hands  of  the  holder  U  1.  In  an  action  of  ejectment  to  recover  land,  if  the 
is  evidence  of  ownership,  special  or  general,  deed  under  wlilch  the  plaintiff  claims  does  not,  l>7 
of  the  property  menlioi.ed  in  it.  and  of  the  reason  of  an  insufflolcnt  description,  convey  the 
right  to  receive  said  property  at  the  place  of  ^"^  ^  ***™»  **«  cannot  recover,  whatever  may  be 
delivery.     Notwithstanding  it  is  designed  to  J*"®  ^«'«°'  *P  defendant's  tide;  altbougb  In  a  suit 
pass  frJm  hand  to  hand,  with  or  wiihout  en-  S.!?^^?,^^*,!!"""^  ^J*"^}  ^Vf,  ^.^/nlSf V^^h  *" 
dorscraent,  and  it  is  efficacious  for  its  ordinary  ,  ^^^"^  f  ^  ^^j*  ^^  "^'•^'^^  ^^  '^/  description. 

purposes  in  the  hands  of  the  holder,  it  is  not  ^Z^?tJ^LT^nn^rJ!i\l!^il^^^ 

4i  1.1     £     i             a.        ^i.it     ••        1     .u  oy  metes  and  t>ouDas,  of  toe  lands  conveyed* 

a  negoiable  instrument  or  obligation  in  the  J[y^^^  ^^^^  ^^,^^1^  intended  to  describe  gener- 

sense  that  a  Dill  of  exchange  or  a   promissory  ^lly  the  same  land,  do  not  vary. or  enhirire  the 
note  IS.     Its  transfer  does  not  preclude,  as  in  speciflo  description, 
those  cases,  all  inquiry  into  the  transactiou  in  [No.  819.1 
which  it  originated,  because  it  has  come  into  Argued  and  Submitted  March  ig,189i.  Decid&d 
the  hand  of  pcr.oons  who  have  innocently  paid  March  S6,  1894, 
value  for  it.    The  doctrine  of  bona  fide  pur- 
chasers only  applies  to  it  in  a  limited  sense.  TK  ERROR   to  the  Circuit  Court  of   the 
••  It  is  an  instrument  of  a  twofold  charac-  i  United  States  for  the  District  of  Minnesota, 
ter.    It  is  at  once  a  receipt  and  a  contract.    In  to  review  a  Judgment  in  favor  of  defendants, 
the  former  character  It  is  an  acknowledgment  the  Northern  Pacific  Railroad  Company  <:^  a/., 
of  the  receipt  of  property  on  board  his  vessel  in  an  action  brought  by  Frederick  Prentice, 
by  the  owner  of  the  vessel.    In  the  laiter  it  is  plaintiff,  being  an  action  of  ejectment,  to  re- 
a  contract  to  carry  safely  and  deliver.      The  cover  the  undivided  half  of  certain  land  in  the 
receipt  of  the  goods  lies  at  the  foundation  of  city  of  Duluth,  Minnesota.     Affirmal. 
tlie  contract  to  carry  and  deliver.    If  no  goods  fc^e  same  case  below,  48  Fed.  Rep.  270. 
are  actually  received,  there  can  be  no  valid  , 

contract  to  carry  or  to  deliver."    Hee  King  v.  Note.— .4a  to  uihen  ajud{/ment  at  law  in  ejectment 

TJie  Lady  Fian'klin  (* '  The  Lady  Franklin**)  75  ^^^  ^  joined  by  a  (litt  in  eqaUv,  see  note  to  Davis  v. 

U.  S.  8  vVall.  825  [19:455].  TUcston.  12:  30«. 

1 03]  *The  rule  thus  staled  is  the  elementary  ^*  ^  T^^^,  %L  ^  ^^.^"^  "^ Jl^'^J"  ^'"^ 

com.nercial  rule.     Indeed,  in  the  case  last  cited  °"l^"™'  ^°^  «'  Mississippi  v.  Rice,  11:  m 

♦K{o  ^.^,,^t  »,r».^»«^  I  «..-^J:  «  «i  „#  .1              tt  Asto  mtadeeenplion  indcedtn:  when  it  avotde  them; 

this  court  expressed  surprise  that  the  question  ^.^^  does  not,  See  note  to  Wallace  v.  Penfield, 

•hould  be  raised.     T  hesc  views  coinciile  with  27-147 

the  rulings  of  the  English  courta.     The  cases  AetowhatiesugicientdeJiveruofadeedto  panth§ 

of  Grant  v.  Norway,  10  C.  B.  665,  and  Hub-  tuie,  tee  note  to  Tompkins  v.  Wheeler,  10:  W8. 
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StRtpment  by  ^fr.  Jukf/cr  Harlan: 
1<I4|  ^riiis  action  oT  ejectment  whs  broueht 
Bepieinlier  7. 18^3,10  recover  an  undivided  hnlf 
of  certain  lamif^  in  the  city  of  Dulutb,  county 
of  St.  Lnuis.  Mlnncsoi».  Pursuant  to  a  writ- 
ten stipulation  of  the  p:irticstUe  CR*>e  was  tried 
without  a  jury  and  upon  the  question  of  title 
alone,  nnd  resulted — Mr.  JusLiee  Miller  and 
Jmlnf  Nelson  concurring— in  a  judgment  for 
the  (kfen«lants.     43  Fed.  Rep   270. 

The  case  made  by  the  special  finding  of  facts 
is  Miiistantially  as  follows: 

The  sixth  section  of  article  two  of  the  treaty 
of  tht*  yoih  day  of  8cptcml)er,  A.  1).  1854, 
between  the  United  Slates  and  the  Cliif)pewa 
Indi:ii)Hof  Lake  Superior  and  the  Mississippi — 
raiitlcil  pursuant  to  a  resolution  of  the  United 
Stales  Senate.  pJissed  on  the  10th  day  of  Jan- 
uary, 1855.  by  the  PreMdent  on  the  29th  day 
of  January,  1>*55 — whereliy  those  Indians 
ceded  to  the  United  Slates  certain  territory 
lyin^  adjacent  to  the  headwaters  of  Lake  Su- 
perior, contained  the  following  provision,  viz: 
•*And  being  desirous  to  provhle  for  some  of 
hiN  connections  who  have  rendered  his  |)eoplc 
important  services  it  is  agreed  that  Chief  Buf- 
falo may  select  one  section  of  land  at  such 
place  in  the  ceded  territory  as  he  may  see  lit, 
which  sliall  be  reJ^erved  for  that  purpose  and 
conveyed  by  the  Uniieil  States  to  such  person 
or  perbons  as  he  may  direct."  10  Slat,  at  L. 
1110. 

Under  the  provision  of  the  treaty  and  on  the 
day  of  its  date,  (!liief  BulTalo,  by  an  instru- 
n»ent  of  wriiinj;  ex<'cut':d  by  him  and  tiled  in 
the  olllco  of  the  Uniit-d  Slates  Commissioner 
of  ln«ii'in  AITiirs  at  Washington,  selected  the 
land  to  be  conveyed  by  the  tJnited  Stales  and 
appointed  the  persons  to  whom  it  was  to  be 
Conveyed,  indicating  the  selection  nnd  ai>- 
pointment.  as  follows:  "I  hereby  select  a  I ract 
of  land  one  mile  square,  thf^  exact  boundary  of 
which  may  be  defined  when  the  surveys  "are 
1 05  J  nmde.  lying  on  t  he  west  shore  of  *St .  fjouis 
Bay,  Minnesota  territory,  immediately  ab(»ve 
and  a<ljoiuing  Minnesota  Point,  and  1  diri'ci 
that  patents  be  issued  for  the  same,  according 
to  the  above  recited  provision,  to  Shaw-Bwaw- 
Skungor  B'-nj  miin  G.  Armstrong,  my  adopted 
son;  to. Matt  hew  May-Dway  Gwj'U.niy  nephew; 
to  Joseph  May-Dvvay-Gwon  anti  AntoineMay- 
Dway  Gwuu,  his  sons,  one  quarter  section  to 
each!" 

.M  lit  hew,  Joseph,  and  Antoinc,  under  date 
of  September  17.  1^55.  exicuted  and  delivered 
to  Arrn>trong  an  instrument,  assi«;iiing  to  him 
theji  right,  title,  and  intercsi  under  the  ap- 
]>ointinent  and  sele(  li.wi  of  Chief  Buffalo. 
Tiiit  assignment,  after  reining  to  the  treaty 
and  Die  ahove  iiishutnunt  of  selection  and  ap- 
poiiinienl,  provided: 

"In  Consideration  nf  the  premises  nnd  of  one 
dtHar  to  us  in  hand  paid  by  the  said  Benjimin 
(J.  Arnisirong,  the  receipt  wl'.ereof  is  hereby 
a«  krumicdged.  we  do  hereby  sell,  assign,  and 
transfer,  jointly  and  severally,  all  (mr  riixht, 
title,  interest,  eqtdty,  claim,  and  prop?'riy  in 
and  to  the  (.-dd  land,  an«l  all  our  right  and 
iMpiIiy  in  and  to  the  saiii  insirtimenf  so  made 
by  the  said  BufFalo.  j^'intl}'  and  severally,  and 
our  and  eacn  of  onr  right  and  eqiiity  to  have 
patents  issued  to  us,  according  to  the  above 
cited  directions  of  the  sttid  BulTalo,  and  we 
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hereby  direct,  jointly  and  severally,  that 
patents  issue  to  said  Benjumia  G.  Armstroni; 
acconlingly." 

This  instrument  of  assignment  was  executed 
by  Matthew.  Joseph,  and  Anloine  in  the 
presence  of  and  before  the  Unitetl  S.&tes  agent, 
and  the  United  States  interpreter. 

Armstrong  and  wife,  Septeml)er  11,  1856. 
made,  executed,  and  delivered  to  the  plaiuiiflf 
herein  a  deed  of  conveyance,  the  recited  con- 
sideration Itting  eight  thousand  dollars.  The 
land  60  conveyed  is  thus  described  in  the  deed: 
"One  unilivided  half  of  all  the  following  de- 
scribed piece  or  parcel  of  land,  situate  in  the 
county  of  St.  Louis  and  territory  of  Minnesota, 
and  known  and  described  as  follows,  to  wit: 
Beginning  at  a  large  stone  or  rock  at  the  hvad 
of  St.  Louis  Biver  ba3%  nearly  adjoining  Min- 
nesota Point,  commencing  at  said  rock  and 
running  east  one  mile,  north  one  mile,  wtst 
one  mile,  south  one  nnle  to  the  place  of  IwL'in 
ning,  and  being  the  *land  set  oil  to  the  [  1O0 
Indian  chief  'BiiffHlo'  at  the  Indian  treat \  id 
September  80,  A.  D.  1854,  and  was  afterward* 
disposed  of  by  said' BufTalo'  to  said  Armstrong, 
and  is  now  recorded  with  the  government 
documents,  together  with  all  and  singular  the 
tenements,  hereditaments,  and  appurtenances 
thereimto  belonging  or  in  anywise  appertain- 
inir,  and  the^ever^iou  and  rever dons,  remain- 
der and  remain«lers,  rents,  is-^ues,  and  profits 
thereof,"  etc.  Tld^  deed,  scaled  and  delivered 
in  the  presence  ot  a  justice  of  the  peace  of 
Wisconsin,  was  aiknowledgcd  by  t  lie  grantors 
on  the  day  of  its  execution  UTore  that  otlictT, 
whose  ollicial  (hnracter  was  certiiicd  by  the 
clerk  of  the  circuit  court  of  the  county  where 
the  acknowledgn»ent  whs  made.  It  was  not 
certifieil  loliave  been  acknowledijed  in  accord- 
ance with  the  laws  of  Wisconsin.  The  <leed 
was  duly  reconled  in  the  county  of  St.  Louis, 
territory  of  Minne*iofa,  on  the  illi  day  of  iio 
vcmber,  A.  D.  l.S'»(». 

Armstr^nir  an«l  wife,  on  the  27th  day  of 
Augus^  1872.  executed  and  delivered  to  the 
plaintilT  a  confirniiitory  d»cd,  which  was  duly 
recoided  in  the  c-'un'y  of  St.  Louis,  stak- of 
Min:u'<ola,  Sepleiuber  2,  1872.  That  deed  wa^ 
in  th'se  w<irds: 

"Whereas  on  the  eleventh  day  of  Septem- 
ber, in  the  year  one  thousand  eight  hundred 
and  fifty  six,  we,  Benjundn  G.  Armstrong  and 
CiinrM>tle  Armstrong,  wife  of  aforesaid  Ben- 
jamin G.  Armstrong,  conveyed  by  a  quit- 
claim deed  to  Frederick  Prentice,  of  Toledo. 
Ohio,  the  undivid(>d  one  half  part  of  all  o'.ir 
interest  in  certain  lands  situated  at  or  near 
the  head  of  St.  Louis  bay,  and  intended  to 
descilbp  our  interest  in  what  is  known  as  the 
Chief  BulTalo  tract,  at  the  head  of  Si.  L<»uis 
bay,  "Mninesota  territory,  and  then  In-lievin^ 
that  the  deM*,iipiiou  in  said  deed  wouid  cover 
or  was  the  traei  that  would  l)c  patemed  tons 
by  the  United  S'ales  of  America,  according  ti» 
said  BulTalo's  wishes  and  a  contract  wc  held 
from  the  heirs  of  said  Buffalo,  but,  to  defi- 
nitely fix  upon  the  land  designed  to  be  con- 
veyed, it  was  stated  in  said  deed  to  be  the  land 
setoff  to  the  Indian  chief  Buffalo  at  thelndiaa 
treaty  of  September  tidrtieth.  in  the  year  one 
thousand  eipht  hundred  and  fifty-four;  and, 
further,  I,  the  said  Armstrong,  gave  a  contract 
on  the  tenth  dav  of  September,  in  the  year 
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107]*  one  thnusnnd  eight  hundred  and  fifty- 
six, to  the  said  Frederick  Prentice,  bindini^  our- 
selves  and  heirs  to  give  said  Frederick  Prentice 
any  f  iirllier  writing  or  iDStrument  he  might  re- 
quire." 

••And  on  the  first  day  of  July,  in  the  year 
one  ihoiifiand  right  hundred  and  fifty  suveu.  I, 
Benjamin  G.  Armstrong,  and  Charlotte  Arm- 
strong agreed  to  and  (lid  sell  to  Frederick 
Preniire  the  other  one  half  of  said  Buffalo 
tract,  f.»r  wliic  h  said  Frederick  Prentice  paid 
us  somcthini:  over  two  thousand  (if2«  00)  dol- 
lars, and  since  that  time  has  paid  us  to  our  full 
satisfaction,  f(»r  the  whole  property,  and  we 
agreed  to  and  do  by  these  presents  confess 
payment  in  full  for  the  whole  of  the  above 
tract ,  in  compliance  of  the  first  d«  ed  for  the 
one  undivided  half  and  the  carrying  out  of 
the  contrael  to  sell  the  balance  July  first.  In 
the  year  one  thnu*^nnd  eight  hundred  and  fifty- 
seven,  this  is  intended  to  cover  the  land  deeded 
by  us  to  the  said  Prentice  in  the  deed  given  on 
tlie  eleventh  day  of  September,  one  thousand 
eight  hundred  and  fifty  six,  and  recorded  in 
lilM'r  A  of  deeds,  page  106,  at  Duluth.  state  of 
Minnesota,  and  the  land  inclucied  in  the  con- 
tract of  the  first  of  July,  eighteen  hundred 
and  fifty-seven,  and  intended  to  cover  the  lands 
as  described  in  OHtents  from  the  United  States 
of  America  to  Benjamin  G.  Armstrong,  Mat- 
thew May-Dway  Gwon,  Jo^ph  May-Dway- 
Gwon,  and  Antoinc  May  Dway  Gwon,  and 
described  as  follows:  To  Benjamin  G.  Arm- 
strong the  west  half  of  the  southwest  quarter 
and  the  lot  number  five  (5)  of  section  twenty- 
seven,  and  lot  No.  three  (3)  of  section  thirty- 
four,  containing  together  (lb2  62)  one  hundred 
and  eighty-two  and  sixty  two  one  hundredths 
acres;  and  to  Joseph  May-Dway  Gwon  the 
southeast  quarter  of  section  twenty-eight, 
containinflT  one  hundred  and  sixty -acres;  and 
Antoine  May-Dway  Gwon  the  east  half  of  the 
northeast  of  section  twenty-eight  and  the  west 
half  of  the  northwest  quarter  of  section 
twenty-seven,  containing  one  hundred  and 
sixiy  acres. 

••And  to  Matthew  May  Dway  Gwon  the 
southwest  quarter  of  serticm  twenty  two,  con- 
taining one  hundred  and  sixty  acres,  all  of  the 
above  being  in  township  fifty  north  of  range 
fourteen  west  of  the  fourth  principal  meridian, 
lliS]  Htate  of  Minnesota,  and  *ihe  three  last 
named  pieces  of  land  have  since  t)eendeetled  by 
the  sail!  Matthew,  Joseph,  and  Antoine  May- 
Dway  Gwon  to  Churlotie  Armstrong,  but  prev 
ous  to  the  date  of  said  deeds  the  alMive  named 
JoKeph,  Matthew,  and  Antoine  May-Dway- 
Gwon  had  assigned  or  transferred  all  ttieir  right, 
title  and  interest  therein  to  the  said  Benjamin 
Armstrnng.  1,  the  aforesaid  Benjamin  G.  Arm- 
s'long,  did  sell  by  jleed  or  contra<t  toFrcdeiiek 
Preniiee.  which  I,  the  saiel  Charlotte  Arm- 
stroni;.  knew  at  the  time,  but  did  not  know 
but  iliat  by  getting  another  deed  or  convey- 
ance afti-r  the  patents  were  issued  we  could 
sell  the  pr«»prrty,  l)ui  am  nowsatl'-fied  that  we 
bad  sold  and  assigned  all  our  right,  title,  and 
Interest  to  Frederick  Prenii<e  previous  to  our 
deetllng  to  any  otiier  p«rs«»n  or  persons,  and 
that  we  had  no  right  to  deed  or  convey  to  any 
oilier  pel  son  or  persons,  as  the  title  lotiie  Innds 
above  described  whs  then  virtually  and  by 
riirhl  vested  in  the  said  Frederick  Prentice, 
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and  that  the  first  deed  for  the  one  half  and  the 
contract  for  the  remaining  half  of  said  land, 
with  the  payment  thereon  made  at  the  time  by 
the  said  Frederick  Prentice,  bound  us  to  give 
him  go<}d  and  sufficient  deeits  to  said  property 
whenever  so  demanded;  and  we  do  herei>y 
assign  and  quitclaim  all  our  right,  title,  and 
interest  now  or  at  any  time  held  by  us  to  all 
the  above  descrilted  property  in  fultillment  of 
our  agreement  with  the  said  Frederick  Pren- 
tice." 

The  tract  of  land  which  Chief  Buffalo  had 
designated  as  his  selection  on  the  day  of  the 
treaty  did  not  correspond  with  the  section  lines 
when  the  land  came  to  be  surveyed  into  sec- 
tions, and  part  of  it  was  found  to  l)e  occupied 
and  claimed  by  certain  Indian  traders  under 
the  treaty.  After  a  lengthy  correspondence 
and  investigation  in  the  Department  of  the 
Interior,  the  relatives  of  Buffalo,  entitled  to 
the  land  reserved  for  them,  conceded  the 
validity  of  the  claim  of  these  Indian  traders, 
and,  in  lieu  of  the  lands  thus  held  by  litem, 
received  other  lands  adjacent  to  that  selected 
by  Buffalo  to  make  up  the  quantity  of  six 
hundred  and  forty  acres,  but  not  in  the  form 
of  a  parallelogram,  though  maintaining  a  con* 
tiniious  connection. 

A  report  of  the  Secretary  of  the  Interior  to 
to  the  President,  *underdate  of  Septem-[101> 
ber  21, 1858,and  madepartof  thefimiings,  cua- 
tained,  among  other  things,  the  foHowing: 

"Now,  therefore,  under  all  the  circumstan- 
ces of  the  case,  it  having  been  fully  proved 
that  these  relatives  of  the  Chief  Buffalo  acqui- 
esce in  the  selection  made  for  them  by  Agent 
Gilbert  and  de*^ire  that  patents  should  issue  to 
them  for  this  land,  and  the  Commissioner  of 
Indian  Affairs  having  recommended  such  ap- 
proval, I  have  respectfully  to  request  that  you 
will  approve  the  same  in  order  that  patents 
may  issue  in  accordance  with  their  request  as 
follows,  viz:  To  Matthew  May-Dway-Gwon.  8. 
W.  i  sec  22.  T.  60  N.,  R.  14  W.— 100  acres; 
to  Antoine  M^nr-Dway  Gwon,  E.  i  N.  £.  i  sec, 
28 and  W.  i  N;  W.  i  sec.  27,  T.  W  N.  li.  14 
W. — 160  acres;  to  Joseph  May-Dway  Gwon, S. 
£  isec.  28.  T.  (M)  N.,  R  14  W.—UiO  acres; 
to  bhaw  Bwaw-Skung  or  Benjamin  G.  Arm- 
strong. W.  J  8.  W.  i  sec.  27,  lot  No.  8,  sec.  84, 
lot  No.  5.  sec.  27,  182  «2." 

The  patent  to  Armstrong,  issued  Octoljer 
23. 18r)8,  contained  the  following  recitals  and 
description  of  the  land  embraced  tiy  it: 

**  Wljereas  it  appears  from  a  return  dated 
the  tweniys4>venth  day  of  8<pteml)er.  one 
thousHnd  eight  hundred  and  fifty-eight.  fr«»m 
the  office  of  Indian  Affairs  to  the  General 
Land  Office,  that  there  has  been  selected  and 
approved  for  *8haw-Bwaw-8kuiig,or  Benjamin 
G.  ArmNtrong,' aH  one  of  the  'cunneciionb*  of 
said  Chief  Buffalo,  the  west  half  of  the  south- 
west quarter  and  lot  numlier  five,  both  of 
section  twenty  seven,  and  lot  numlier  three  of 
section  thirty  four,  containing  together  one 
hundred  and  eighty  two  acres  and  sixty  two 
hunthedilis  of  an  acre,  ail  in  township  tifiy 
norih,  of  range  fourteen  west,  of  the  lourth 
rineipnl  meridian,  iu  the  stale  of  Miunesota. 

ovv,  know  ye,  etc," 

Tlic  parlies  at  the  trial,  entered  into  the  fol- 
lowing 8tipiilHtion: 

**  It  is  admitted  for  the  purpose  of  the  trial 
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of  the  above  entitled  action  that  the  land  in 
dispute  described  in  complaint  of  plaintiff 
Lerdn  is  part  of  the  land  described  and  included 
in  the  patonl  of  the  United  States  to  Benjamin 
170]  G.  Armstrong,  'dated  October  23, 185S, 
and  recorded  in  book  *B,'  at  paijeOUO,  in  the  of- 
fice of  the  register  of  deeds  of  St.  Louis  county, 
Minnesota;  that  the  defendants  are  in  pos^^es* 
aion  of  tlic  specific  portions  of  said  land  de- 
scribed in  their  respective  answers  herein,  and 
as  respects  the  Northern  Pacific  I^lil^oad  Com- 
pany it  is  in  pospession  of  the  certain  portions 
of  said  land  colored  blue  upon  the  map  hereto 
attached,  and  that  all  the  defendants  assert 
title  to  said  respective  portions  derived  from  a 
certain  deed  Hiudcand  executed  by  Benjamin 
O.  Armstrong  aud  wife  to  John  M.  Oilman, 
dated  Auirust  81,  18C4,  and  recorded  in  the 
office  of  the  register  of  deeds  of  St.  Louis 
county,  Minnesota,  September  12,  1864,  In 
book  *C'  of  deeds,  at  page  6tt5,  and  from 
certain  other  deed  made  and  executed  by 
Benjamin  0.  ArmstronG^  and  wife  to  Daniel 
S.  Cash  and  James  H.  Kelly,  bearing  dale  Oct- 
ober 22,  1859,  and  tiled  for  record  in  the  office 
of  the  register  of  deeds  in  and  for  said  St. 
Louis  county,  January  5,  18C0,  and  thereafter 
recorded  in  t)ook  '  C '  of  deeds,  at  page  206  ; 
tliat  the  said  defendants  have  succeeded  to 
whatever  title  or  right  said  Kelly  and  Cash  and 
said  Oilman  obtained  by  virtue  of  said  deeds, 
respectively, in  and  to  the  premises  in  dispute; 
that  at  the  commencement  of  this  suit  said 
defendants  withheld  said  premises  and  the 
rents,  issues,  and  profits  of  the  same  from  said 
plaintiff,  although  they  had  theretofore  been 
requested  to  admit  bim  to  the  possession  of  an 
undivided  half  (i)  of  said  premises  and  the 
rents  and  profits  thereof  ;  that  the  undivided 
half  i\)  of  the  portion  of  the  premises  de- 
scribed in  said  complaint  claimed  by  each  of 
said  defendants  is  worth  fifty  thousand  dollars 
($50,000)  and  upwards."  The  court  found  the 
facts  in  accordance  with  this  stipulation. 

The  United  States  government  surveys  of  the 
lands  ceded  by  the  treaty  of  September  80, 
1854,  to  the  United  States  had  not  been  made 
at  the  date  of  the  deed  from  Armstrong  to 
plaintiff  and  were  not  made  until  the  year  fol- 
lowing that  date. 

Oilman  took  the  above  conveyance  without 
actual  notice  of  the  deed  from  Armstrong  to 
plaintiff  of  September  11,  1856,  or  that  plain- 
tiff claimed  an  interest  in  the  land  so  conveyed 
to  him. 

171]  *The  defendants  herein  claim  title  to 
the  pieces  or  parcels  of  land  in  controversy  as 
grantees  of  Oilman  and  under  and  through 
the  deed  to  Oilman  of  August  81,  1864. 

The  large  stone  or  rock  at  the  head  of  St. 
Louis  River  bay,  nearly  adjoining  Minnesota 
Point,  described  in  the  deed  from  Armstrong 
to  Prentice,  is  the  beginning  of  the  boundary  of 
the  tract  conveyed,  is  well  identified,  and  was 
generally  known  to  the  few  people  familiar 
with  the  place,  and  was  recognizable  at  the 
time  of  the  trial  below,  and  a  mile  square 
measured  from  that  point  as  called  for  in  the 
deed  would  wholly  depart  from  the  shore  of 
St.  Louis  bay  and  would  cover  about  one  half 
or  three  fifths  land,  and  the  remainder  the 
water  of  Lake  Superior. 
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The  land  s(*lected  by  Chief  Buffalo  lay  npoii 
the  shore  of  St.  Louis  bay,  immediately  adjoin- 
iuj;  Minnesota  Point,  and  this  selection  was 
followed  as  near  as  it  could  be  by  the  patents 
of  the  United  States  issued  to  satisfy  that 
reservation,  considering  the  elimination  from 
the  mile  square  of  the  lands  held  by  the 
traders,  and  the  vagueness  of  Buffalo's  de- 
scription, and  the  necessity  of  conformioff 
the  final  grant  to  the  surveys  of  the  United 
States. 

If  the  lines  of  the  course  called  for  as  east 
and  west  in  the  deed  of  Armstrong  to  Prentice, 
under  which  the  plaintiff  aj^erts  his  title, 
were  exactly  reversed,  the  description  in  tliat 
deed  would  include  a  large  part  of  the  land 
actually  selected  by  Chief  Buffailo  and  also 
included  in  the  patents  from  the  United 
States.  But  it  would  not  include  the  land 
sued  for  in  this  action. 

The  instrument  executed  by  the  Chief  Buf- 
falo, dated  Sepleinber  30,  1854.  was  the  only 
fielectitin  or  appointment  ever  made  by  him 
under  the  sixth  clause  of  the  second  article 
of  the  said  treaty. 

Chief  Buffalo  died  in  the  month  of  October, 
1855. 

At  the  date  of  the  deed  to  Prentice,  of  Sep- 
tember 11,  1856,  Armstrong  did  not  have  any 
interest  in  land  in  St.  Louis  county,  Minne- 
sota territory,  except  what  he  was  entitled  to 
under  the  Buffalo  selection  and  appointment 
above  referred  to,  and  under  the  above  assign- 
ment from  the  other. 

*The  conclusions  of  law  found  by  the[172 
circuit  court  were — 

That  the  appointment  of  persons  to  whom 
the  United  States  were  to  convey  the  section 
of  land  reserved  by  the  above* provision  of 
paid  treaty,  made  by  Chief  Buffalo  on  the 
80th  day  of  September,  1854,  was  a  valid  and 
sufficient  appointment  under  that  provision, 
and,  upon  the  ratification  of  the  treaty,  vested 
in  Armstrong  and  the  other  appointees  named 
such  an  interest  as  the  treaty  gave  to  the  land 
so  reserved  ; 

That  the  patent  of  the  United  States  to  Arm- 
strong and  his  acceptance  of  it  was  a  valid 
execution  of  the  treaty  on  that  subject; 

That  the  deed  from  Armstrong  to  plaintiff, 
of  September  11,  1856,  was,  in  its  execution, 
acknowledgment,  and  recording,  a  valid  and 
sufficient  deed,  and  its  record  constructive 
notice  of  its  contents; 

That  the  description  in  the  deed  of  Arm- 
strong to  plaintiff  of  September  1,  1856,  is  in- 
sufficient to  convey  his  interest  in  or  title  to 
any  other  or  different  tract  of  land  to  which 
he  might  have  been  entitled  under  said  treaty 
than  the  tract  described  therein,  and  that  said 
deed  is  ineffectual  as  a  conveyance  to  plaintiff 
of  any  interest  or  title  except  such  as  Arm- 
strong had  in  or  to  the  land  therein  described, 
and  that  plaintiff  took  no  title  under  it  to  the 
land  for  the  possession  of  which  this  action 
was  brought; 

That  the  quitclaim  deed  from  Armstrong  to 
Oilman  of  August  81,  1864,  conveyed  to  the 
latter  such  interest,  and  no  more,  as  Armstrong 
had  in  the  land  therein  described  at  the  date 
of  said  deed;  and 

That  the  plaintiff  is  not  entitled  to  recover 
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in  tbis  action,  and  jurlgment  must  go  in  favor 
of  the  defendants  for  their  costs  and  disburse- 
ments. 

Messrs.   Elihu  Root,  JoJm  F,  Dillon  aod 

Samuel  B.  Clarke,  fox  pluintilTin  error: 

A  deed  is,  if  pt.ssible,  to  be  made  operative 
in  some  way:  and  the  construct iou  should  be 
liberal  in  order  loefTect  that  object  and  enforce 
the  original  desium. 

Foxeroft  v.  AfalUtt,  45  U.  8.  4  How.  876 
(11:  10. b):  Peoples,  btorms,%l  N.  Y.  566. 

Deeds  are  to  be  read  in  the  lig^lit  of  the  cir- 
cumstances existing  at  the  lime  of  their  execu- 
tion. 

United  States  v.  Arrcdondo,  81  U.  8.  6  Pet. 
740  (8:  565):  2  Devlin,  Deeds,  §839;  1  Grecnl. 
Ev.  ^^  2^7.  28>«. 

Deeds  between  private  persons  are  to  be  con- 
strued against  the  irrantor  and  favorably  to  the 
grantee,  so  that  of  two  constructions,  one  of 
which  will  defeat  the  deed  and  the  other  make 
it  effectual,  the  latter  is  to  be  taken  as  the  true 
construction. 

Orient  Mvt.  Ins.  Co.  v.  WHght,  68  U.  S.  1 
Wall.  453(17:  505);  Garrison  \.  United  States, 
74  U.  8.  7  Wall.  688  (19:  277);  Aoonan  v. 
Bradley,  76  U.  8.  9  Wall.  394  (19:  757):  Arelii- 
bald  V.  Thomas,  3  Cow.  290;  Jackson  v.  Oardner, 
8  Johns.  304;  Colter  ▼.  Afann,  18  Minn.  96; 
Estf/  V.  Baher,  50  Me.  825,  79  Am.  Dec.  616. 

Rather  than  defeat  a  deed  altogether,  the 
court  will  transpose  words  or  supply  them  or 
reject  them  or  change  them. 

Uatliaicoy  v.  Power,  6  Hill.  456;  PeekY,  Mai- 
lams,  10  N.  Y.  532:  Pond  v.  Berg?i,  10  Paige, 
140. 

!5Ionumen(s,  courses  and  distances  will  be 
rejt  cted  if,  when  the  description  comes  to  be 
applied,  they  are  found  to  be  inconsistent  with 
other  similar  particulars,  or  not  to  enclose  any 
land,  or  to  enclose  land  which  the  grantor  did 
not  own;  and  the  deed,  nevertheless,  sustained 
if  what  is  left  in  it  is  found  to  describe  some- 
thing which  the  grantor  did  own  and  could 
convey. 

WaUfice  V.  Penfleld,  106  U.  8.  260  (27:  147); 
Brookman  v.  Kurzman,  94  N.  Y.  272;  Dygert 
▼.  Pletts,  25  Wend.  404:  Case  v.  Dtxter,  106 
N.  Y.  548;  Masten  v.  Okott,  101  N.  Y.  152; 
Seaman  v.  Hogeboom,  21  Barb.  898;  Clark  v. 
Poicers,  45  III.  288;  Piper  y.  True,  36  Cal.  606; 
Barclay  v.  l/oicell,  81  U.  8.  6  Pet.  498  (8:  477); 
WMU  V.  Luning,  93  U.  8.  624  (23:  939);  Pren- 
tice V.  Stearns,  113  U.  8.  447(28:  1063):  ffamm 
V.  San  Francisco,  17  Fed.  Rep.  121;  1  Greenl. 
Ev.  §  301. 

These  principles  apply  as  well  to  deeds  which 
purport  to  convey  merely  the  grantors  **righr, 
title  and  interest"  (such  as  quitclaim  deeds, 
sheriff's  deeds,  etc.) as  toother  conveyanc*es. 

Peck  V.  Mallams,  10  N.  Y.  532;  Dygert  v. 
Pletts  and  White  v.  Luning,  supra. 

Armstrong's  interest  under  the  Buffalo  docu- 
ment could  1^  assigned  before  the  issuance  of  a 
patent  and  before  any  specific  lands  were 
located 

Doe  V.  Wilson,  66  U.  8.  23  How.  467  (16: 
684);  Oretps  v.  Burcham,  66  U.  8. 1  Black,  352 
(17:  91);  Elwoody,  Flannigan,  104  U.  8.  562 
(26:  842). 

The  legal  title  created  by  the  Armstrong 
patent  enured  to  the  benefit  of  Prentice,  Arm- 
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strong's  assignee,  so  as  to  enable  him  to  main- 
tain the  action  of  ejectment. 

Landes  v.  Brandt,  51  U.  8. 10  How.  374(13: 
460);  trench  v.  Sjwneer,  62  U.  8.  21  How.  210 
(16:  100);  Stoddard  v.  Chambers,  43  U.  S.  2 
How.  316  (11:  282);  Bcai-d  v.  Fcderij.  70  U.  8. 
8  Wall.  491  (18:  92)  drisar  v.  McDoicell,  73  V. 

6  Wall.  380  (18:  86??);  Carpenter  v.  RaniaU, 
86  U.  8.  19  Wall.  138(22:  77). 

Mr.  Wm.  W.  Billson,  for  defendant  in 
error: 

The  clause  specifying  the  boundaries  of  the 
granted  tract  is  ihe  only  descriptive  clause  in 
the  deed;  th«  subsequent  reference  to  the 
derivation  of  Armsirong's  title  was  for  other 
than  descriptive  purposes. 

Sii/nnons  Y.  Fuller,  17  Minn.  487;  LoctjoyY, 
Ijoutt,  124  Mass.  270;  Boir  v.  Whitney,  147 
Mnss.  1;  Camdy  v.  Charlestoirm  Fire  Cent 
Bank,  149  Mn^^s.  325;  Melcin  v.  Proprietors  of 
Locks  (t  Canals,  5  Met.  15.  38  Am.  Dec.  384. 

If  the  deed  contains  two  indeiu'iidont  and 
cumulative  descripiions  of  the  subject-mjitter 
of  the  conveyance,  the  .second  descripliou  is 
inferior  and  subordinate  to  the  tirst. 

Worthirigtjn  v,  llylyer,  4  .Muss.  205. 

In  the  event  of  incompatibility  boiwren  two 
such  clauses,  the  authorities  require  the  re- 
jection of  the  latter. 

BrunsirickSac.  Inst.  Y.Crotfftman,  76  Me.  577; 
Morrow  v.  Willard,  30  Vt.  US;  Hai^ttw/s  v. 
Hastings,  110  Mass.  280;  CongreffatioaalCUurch 
Y.  Walker,  124  Mas:>.  69;  Zink  v.  Mc Manns, 
49  Hun,  586;  DrinkiraterY.  Sain/er,  7  Me.  368; 
nat?iornY.  Hinds,  6d  Me.  326;  Crosby  v.  Brad- 
bury, 20  Me.  61. 

A  precedent  particular  description  is  not  to 
be  impaired  by  a  subsequent  general  descrip- 
tion or  reference. 

Melvin  v.  Proprietors  of  Locks  cfc  Canal*,  6 
Met.  15,  88  Am.  Dec.  884;  Wtller  v.  Barber, 
110  Mass.  44;  Winn  v.  CcdH>f,  18  Pick.  553; 
JTiateher  y.  Uoitland,  2  Met.  41;  Dana  v.  Mid- 
dlenex  Bank,  10  Met.  250;  Chaplin  y.  Srodee, 

7  Watts,  410;  CuUer  v.  Tufts,  8  Pick.  272; 
Oreejh  Bay  <t  M,  Canal  Co.  y.  Hewitt,  55  Wis, 
96. 42  Am.  Rep.  701;  Howell  v.  Sanle,  5  Mason, 
410;  Sherman  v.  McKeon,  88  N.  Y.  266;  Wilder 
V.  Davenport,  58  Vt.  642;  Barnard  v.  Martin, 
6  N.  H.  536;  Woodman  v.  Lane,  7  N.  H.  241; 
Flagg  v.  Bean,  25  N.  H.  49. 

Such  reference  is  sometimes  regarded  as 
controlling  where  it  is  introduced  as  the  first 
descriptive  clause. 

Hibbard  v.  UurVmrt,  10  Vt.  173;  Morrow  v. 
Willard,  30  Vt.  118. 

A  clause  describing  the  land  to  be  conveyed 
by  reference  to  its  occupancy  by  any  giVea 
person,  or  for  specified  purposes,  is,  if  first  in 
order,  accorded  a  priority  over  an  independent, 
specific  description,  but  if  following  the  speci- 
fic description,  is  uniformly  treated  as  inferior 
to  it. 

Roe  Y,  Lidicell,  11  Ir.  C.  L.  Rep.  820;  Spilfer 
V.  Scribncr,  36  Vt.  245;  Parker  v.  Kane,  63  U. 
8.  22  How.  1  (16:  286);  Bratton  ▼.  Clawwn,  8 
Strobh.  L.  127;  Benedict  v.  Gaylord,  11  Conn. 
333,  29  Am.  Rep.  299;  Child  v.  Picket,  4  Me. 
471;  Marshall  v.  Mefjcan,  8  Q.  Greene,  868; 
Wade  V.  Deray,  50  Cal.  381 ;  Nutting  v.  Herbert, 
85  N.  H.  120:  Jones  v.  Smith,  73  N.  Y.  205. 

The  rule  that  in  the  event  of  distinct,  but 
inconsistent   descriptions,  that   must  prevail 
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wbicb  is  most  fayorable  to  the  grantee,  is  one 
to  which  it  is  iuadmissible  to  resort,  except 
after  the  fnilure  of  all  oilier  expedients  for  de- 
termining Ibe  intention  of  the  parties. 

h'lofjg  V.  Eame9,  40  Vt.  16.  94  Am.  Dec.  B63: 
Adams  ▼.  Warner,  23  Vt.  411;  Cloiiffh  y.  Bno- 
man,  16  N.  H.  504;  Kgff/  ▼.  Baker,  50  Me.  325, 
79  Am.  Dec.  616;  2  Wasbb.  Real  Prup.  628; 
2  Bi.  Cum.  880;  Broom,  Legal  Maxims,  530. 

Mr.  JuUie4  Harlan  delivered  the  opinion 
of  th<»  court: 

173]  *The  court  below  correctly  interpreted 
the(leci»*ion  in  Prentice  v. Stearns.  1 13  U.  S.  4.<5 
[28: 10*>9].  as  holilin);  that  the  deed  from  Arm- 
•iroi)^  to  Prentice,  under  which  alone  the  latter 
can  assert  a  title  to  the  land  In  controversy, 
WHS  an  instrument  designed  to  convey  a  de- 
fined tract  or  parcel  of  land,  not  any  pf)ssible 
interest  exiMing  in  Armfttrong  under  the  tn*aty 
with  the  Chippewas,  the  selection  of  Buffnlo, 
and  the  ap|)Oiutment  that  the  lands  selected  by 
him  shouhi  be  conveyed  to  Armstrong  and 
Other  named  relatives. 

Thin  question  was  rear|^ued  in  the  court  be- 
low, in  the  present  case,  m  the  light  of  addi- 
tional fHcts  supposed  to  have  been  adduced. 

Mr.  Juntiee  Miller  in  his  opinion  in  this  case, 
•aid:  "We  remain  of  the  opinion  we  were  on 
the  former  trial.  The  first  descriptive  clause 
of  the  deed  from  Armstrong  to  Prentice  is  of 
a  tract  of  land  a  mile  square,  beginning  at  a 
large  f>tone  or  rock,  whicn,  as  a  matter  o?  fact, 
we  find  in  the  present  case  is  now  identified, 
and  was  well  known  at  the  time  the  deed  was 
made.  The  description  proceeds  with  the 
points  of  the  compass  one  mile  east,  one  mile 
north,  one  mile  west,  one  mile  south,  to  the 

glace  of  beginning.  It  would  be  diffieult,  the 
eginning  point  being  well  ascertained,  to 
imagine  that  Armstrong  intended  to  convey 
any  other  land,  or  any  other  interest  in  Una, 
or  interest  in  any  other  land,  than  that  so 
clearly  defined.  And  if  that  description  Is  to 
stand  as  a  part  of  the  deed  made  by  Armstrong 
to  Prentice  it  leaves  no  doubt  where  the  land 
was;  and  there  is  no  occasion  to  resort  to  any 
inference  that  be  meant  any  other  land  than 
that.  It  is  now  found  as  a  fact  that  this  bound- 
ary would  include  a  surface  from  one  half  to 
three  fourths  of  which  is  land,  and  the  re- 
mainder  is  water  of  Lake  Superior."  43  Fed. 
R«jf.  270. 

Tlie  specific  description  by  metes  and  bounds 
of  the  land  conveyed  by  the  Armstrong  deed 
to  Prentice,  namely,  "one  undivided  half  of 
all  the  following  described  piece  or  parcel  of 
Innd.  situate  In  the  county  of  8l.  Louis  and 
territory  of  Minnesota,  and  known  and  de- 
scribed as  follows:  Beginning  at  a  lan(e  stone 
or  rock  at  the  head  of  St.  Louis  Uiver  bay, 
DCHilv  adjoining  Minnesota  Point.commencing 
1  74]  at  said  rui-k  *aiid  running  east  one  milf>, 
noiiU  one  mile,  we^t  one  mile,  south  one  mile 
to  the  plnee  of  beginninir."  does  not,  it  is  con- 
c<'(ie(i.  embrace  the  iHpd  in  dispute.  Indeed, 
the  plainiiff  insists,  on  several  grounds,  that 
tliHt  description  should  be  rejected  altogether, 
as  InHecurnte  and  niisiuken.  And  he  is  liriven 
to  ri'.si  his  claim  of  title  to  the  lands  in  dispute 
upon  tlie  clause  of  the  dee<l.  imme<iiately  fol- 
lowing the  word^,  al)Ove  quoted,  namely,  "and 
Ixonir  the  land  set  off  to  the  Indian  Chief  Buf- 
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falo,  at  the  Indian  treaty  of  8epteml>er  30, 
1854,  and  was  afterwards  disposed  of  by  said 
Buffalo  t)  Armstrong,  and  is  now  recorded 
with  the  government  documents." 

But  the  plaintiff,  although  compelled  to  rely 
upon  the  words  last  quoted,  insists  that  they 
mean  what,  in  our  opinion,  is  not  Justified  by 
a  fair  interpretation  of  them.  U  seems  en- 
tirety clear  that  the  words  in  tlie  clause  begin- 
nine  *'and  being  the  land"  etc.,  were  intended 
to  describe,  generally,  what  had  been  before 
hp  'ciflcally  descril>ea  by  metes  and  bounds; 
mat  "a/i(f  being**  is  equivalent  to  "which  is.** 
in  which  case  this  clause  of  general  description 
— the  «p(^ific  description  by  metes  and  bounds 
being  rejected  as  not  embracing  the  land— can- 
not, it  is  conceded,  be  regarded  as  an  inde- 
penilent  description  of  the  subject  of  the  con- 
vevance. 

It  is  said  that  the  deed  should  not  be  con- 
strued as  intended  to  convey  merely  a  specific 
tract,  and  thereby  make  it  inoperative,  be- 
cause, at  the  time  it  was  executed,  Armstrong 
did  not  have  any  interest  in  a  specific  tract 
that  he  could  convey,  bat  only  a  general  right, 
under  the  Buffalo  document,  to  have  land 
located  and  patented  to  him  by  the  United 
States.  Referring  to  the  argument  made  by 
counsel  in  support  of  this  view,  Mr.  Justice 
Miller  said:  "They  say  that  the  refert>nce 
to  the  land  set  off  to  the  Indian  Chief  Buffalo 
at  the  treaty  of  1854  meant,  not  any  definite 
piece  of  land,  but  any  land  wbicb  might  come 
to  Buffalo  or  his  appointees,  of  whom  Arm- 
strong is  one,  by  the  future  proceedings  of 
the  government  of  the  United  States  in  that 
case;  and  that,  no  matter  where  such  land 
was  found,  provided  it  was  within  the  limits 
of  the  land  granted  by  the  Chipiiewa  treaty, 
then  the  deed  from  Armstrong  to  Prentice  whs 
intended  to  convey  *6uch  after  acquired  [  1 75 
interests  which  were  patented  to  the  parties 
by  the  United  States.  We  do  not  see  any- 
thing in  the  whole  deed  or  transaction  between 
Armstrong  and  Prentice  that  points  to  or  in- 
dicates any  such  construction  of  iL  Both 
clauses  of  the  description  are  definite  as  to 
the  land  conveyeii,  and  treat  it  as  a  piece  of 
land  well  described,  well  known,  and  well 
defined.  Of  course,  any  man  endeavoring  to 
ascertain  what  land  was  conveyed  under  that 
grant  would  suppose  that,  when  he  found  the 
stone  or  rock,  which  we  now,  as  a  matter  of 
fact  find  to  have  an  existence,  and  can  be  well 
ideniitie<l,  he  had  bought  a  mile  square  ac 
cording  to  the  points  of  the  comptss  the 
southwest  corner  of  which  commenced  at  that 
rock.  lie  would  not  suppose  that  he  had 
bought  something  that  migiit  besubstituteflia 
lieu  of  that  mile  square  by  future  proceedings 
of  the  government  of  the  United  Spates.  And 
so  Willi  regard  to  the  other  difscription.  Buf- 
falo had  made  his  selection,  had  descrilxHl  the 
land  which  he  designed  to  go  by  that  treaty, 
not  to  him,  but  to  his  relatives,  whose  names 
are  giv<*n,  and  it  was  an  undivide*!  half  of 
this  land  thus  selecteil  bv  the  Buffalo  chief, 
and  not  otiier  land,  or  different  land  which 
might  come  to  Armstrong,  that  he  conveyed 
and  intended  to  cnvey  to  Prentice." 

After  dihiingui.shinir  this  case  from  Thef, 
WilMn,  64  U.  S.  23  llow.  457  [Hi:  5^4]  and 
6V0(M  V.  Burefmm,   60  U.  8.    1  Black,  353 

U4  U.S. 


1808. 


Balkam  ▼.  Woodstock  Iron  Co. 


175-178 


ri7:91].  Mr.  Justice  Miller  proceeded:  *»  Bui 
ID  the  case  before  u».  doI  only  had  Buffnlo 
made  his  selection,  aod  designated  the  parties 
to  whom  I  he  land  should  go,  but  the  selection 
bad  dehnitcness  about  it  to  a  certain  extent; 
it  wa*(  a  thing  which  could  be  conveyed  spe- 
cifically, and  which  Armstrong  undertook  to 
convey  speciflrally.  Il  is  not  necessHry  that 
we  resort  to  the  supposition  that  Armstrong 
was  talking  about  some  vague  and  uncertain 
right — uuci-rtain,  at  least,  as  to  locality  and 
as  to  its  relation  to  the  surveys  of  the  United 
States— which  he  was  intending  to  convey  to 
Prentice,  instead  of  the  definite  land  which 
he  described  or  attempted  to  deMcribe.  If  such 
were  his  purpose  in  this  conveyance,  it  is 
Temarkable  that  he  did  not  say  so  in  tiie  very 
few  words  nire^sary  to  express  that  idea,  in- 
stead of  resorting  to  two  distinct  descriptive 
1  70]i'Iai)ses.neitlier*of  which  had  that  ideain 
it.  una  of  which  is  rejected  absolutely  by  the 
plaintiff's  counsel  as  wholly  a  mistake,  and 
the  other  is  too  vague  in  its  language  to  con- 
vey even  what  plaintiff  claimed  for  it.  We 
are  not  able,  therefore,  to  hold  with  counsel 
for  plaintiff  that,  -if  this  conveyance  does  not 
carry  tlie  title  to  any  lands  which  can  be  as- 
certained by  that  description  in  the  deed,  re- 
sort can  be  had  to  the  alternative  that  the 
deed  was  inten<led  to  convey  any  land  that 
might  ullimaiely  come  to  Armstrong  under 
the  treaty,  and  undei  the  selection,  and  un* 
der  the  assignment  to  Buffalo."  43  Fed 
Rep.  276. 

We  are  entirely  satisfieu  with  these  views. 
It  results  that  neither  the  description  by 
metes  and  bounds,  nor  the  general  desciip' 
tion  of  the  lands  conveyed  by^the  deed  under 
which  the  plaintiff  claims,  is  sutficient to  cove) 
the  lands  here  in  dispute. 

Another  matter  deserves  notice.  It  \p  found 
as  a  fact  that  if  the  lines  of  the  course  called 
for  as  east  and  west  in  the  deed  of  Armstrong 
to  Prentice,  under  which  the  plaintiff  asserts 
title,  were  exactly  reversed,  the  description  in 
the  deed  would  include  a  large  part  of  the 
land  acluallj  selected  by  Buffalo  Chief  and 
also  incluiled  in  the  patents  from  the  United 
States.  But  this  fact  is  immaterial,  for  it  is 
found  that  if  the  course  were  reversed,  as 
ftugeested,  it  would  not  include  the  particular 
lands  here  in  controversy. 

The  case  then  is  this:  Looking  into  the  deed, 
under  vvhich  the  plaintiff  claims  title,  for  the 
purpose  of  apceriaining  the  intention  of  the 
parties,  we  find  there  a  s|  ecific  de.scription, 
by  metes  and  bounds,  of  the  lands  conveyed, 
followed  by  a  general  description  which  must 
be  held  to  have  been  introduced  fur  the  pur 
pose  only  of  showing  the  grantor's  chain  of 
title,  and  not  as  an  independent  description 
of  the  lands  so  conveyed.  As  neither  descrip 
tion  is  sufficient  to  cover  the  lands  in  suit, 
there  can  be  no  recovery  by  the  plaintiff  in 
this  action  of  ejectment,  whatever  may  be  the 
defect,  if  any,  in  the  title  of  the  defendants. 
If  this  were  a  suit  in  equity  to  compel  a  re- 
formation of  the  deeil  upon  the  gmund  that, 
by  mistake  of  the  parties,  it  did  not  properly 
de*»riii»e  the  lanils  intended  to  he  c<»nvi  yecf, 
177]  and  if  such  a  suit  were  not  barred  *i>y 
time,  a  different  question  would  be  presented 
upon  the  merits. 
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What  has  been  said  renders  it  unnecessary 
to  co'isicler  whether  llie  deed  from  Arm«in>r  :^ 
an<i  wife  to  Prentice  was  so  acknowled:;i  d 
and  certified  as  to  entitle  it  un(ier  the  laws 
of  Minnesota  to  record  in  that  state,  and,  by 
such  record,  become  legal  notice  of  its  con- 
tents to  Oilman  and  those  claiminir  under  him« 

We  pnrfite  no  error  in  the  record  0^  the  pie- 
jndice  of  the  p'aintiff  in  error,  and  Vie  judg- 
ment is  affirmed. 


HARRIET  A.  BALKAM  et  al. 

V. 

THE    WOODSTOCK     IRON    COMPAXY. 
the  Anniston  City  Land  Company,  kt  al. 

(See  S.  C.  Reporter's  ed.  177-190.) 

SUitutes  of  limitation— &ta1c  Cfjusft  nrfion. 

1,  This  court  follows  state  statutes  of  llinlfation 
and  tlic  conBtruction  of  such  statutes  by  the  state 
courts. 

2.  Where  the  question  as  to  when  the  liar  of  the 
statute  of  pn'8erli»tl«)n,  un'lrr  ttie  laws  Hn<l  de- 
clel«>nsof  the  utate  l»ejr«n  to  Ik»  openitive  has  iM-en 
construed  l»y  the  court  of  last  resort  of  that  8t»ite, 
this  court  will  follow  such  construction  of  the 
statute. 

[No.  829.] 
Argued  March  SS,  £9,  1804.    Decided  May  2$^ 

1894. 

IN  ERROR  tc  the  Circuit  Court  of  the  United 
8tatef>  for  the  Northern  District  of  Ala- 
bama, to  review  a  judgment  for  the  defend- 
ants. The  Woodstock  Iron  Company  et  al.,  in 
an  action  brought  liy  ilarriet  A.  liallcam  et  al.^ 
plaintiffs,  of  ejectment  for  the  recovery  of 
certain  land.  Affirmed. 
Bee  same  case  below,  48  Fed.  Rep.  648. 

Statement  by  Mr.  Justice  White: 
•The  plHintiffs  in  error,  as  heirs  of  [178 
Samuel  P.  Hudson,  brought  two  suits  of  eject- 
ment for  the  recovery  of  certain  lands.  By 
agreement  the  suits  were  coiiKolidiited  and 
tried  as  one.  After  judgment  on  verdict  in  fa- 
vor of  the  defendnnts,  the  case  was  brought 
here  by  writ  of  error. 

Samuel  P.  Hudson,  a  resident  of  Calhoun 
county,  in  the  state  of  Alalmma,  died  intes- 
tate in  Aueust.  18^53.  At  the  lime  of  hjs  dcHth 
he  was  seized  of  certain  parcels  of  land  in  ChI- 
houn  county.  He  left  a  widow,  K«zia  A. 
Hudson,  and  several  children,  pome  of  whom 
were  minors.     James  F.  QrnDt  wus  appointed 

Not*.— ^«  to  jurisdiction  of  United  Stntt^  S\j^ 
prcme  Com  t;  it  is  Jor  sfatccourUt  to  corir^lrui-  their 
own  statuto*:  Suj/rtme  Court  wU  not  revicv  i}>.ir 
JcciVto/)K  except  uht n npeciaUy  authorized liyi^ial me^ 
SCO  note  to  Commeruini  ilauk  of  Ciucinuuti  v. 
BuckinKhum,  1^:100. 

That  mate  d'cUiion*  govern  United  Slater  cnuri.^  as 
to  state  .sfdf  ii/foS  and  tnruUs  of  propeiti/,  sec  note  lo 
Clark  V.  Gnihnm.  5:  334. 

That  Ktate  lan^and  dfcistons  o*^rem  United  St-ttee 
courtu  as  to  title  and  transfer  o/  rc^ft  estate  t>u  C'nni 
or  decii>ey  8«^e  note  to  Klmeudurf  v.Taylor.S:  2iiu.  uud 
St.  John  V.  Chew,  6:  5»3. 

That  ftafc  dcciyiout  and  latcsin  reoardto  Hiniutc  of 
limitatinus  yinern  United  States  courts,  Sijn  ixvic  to 
Elmendorf  v.  Taylor,  0:  '/90, 
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administrator  of   bis  estate  by  tlie  probate 
court. 

Tbe  widow  petitioned  tbe  court  for  allot- 
ment of  dower,  and  after  due  proceedings,  in 
accordance  with  the  laws  of  Alabama,  her 
ri;;ht  of  dower  in  the  land  in  controversy  was 
duly  recognized  and  decreed. 

In  Jxiiuary,  1866,  the  administrator  peti- 
tioned the  court  to  order  the  sale  of  the  real 
estate,  .viving  the  rights  of  dower  of  the  widow, 
in  ordtr  to  pay  debts,  alleging  the  insufQciency 
of  the  ]>or^!0^alty. 

To  this  petition  the  widow  and  heirs  were 
made  defendants,  and  a  guardian  ad  litem  was 
appointed  to  represent  the  minors.  A  day  was 
set  for  the  hearing;  all  parlies,  including  the 
minor's  guardian,  were  duly  notifled,  and  a 
commission  was  issued  for  the  examination  of 
certain  witnesses.  The  caption  of  the  interro- 
gatories to  be  addressed  to  these  witnesses  re- 
cited that  the  answers,  when  taken,  "were  to 
be  used  in  evidence  before  said  court  on  the 
hearing  of  and  in  behalf  of  the  application 
made  by  James  F.  Grant,  administrator  of 
said  estate,  to  sell  land  belonging  to  said 
estate."  The  witnesses  named  appeared  be- 
fore the  comniiasioners  appointed  by  the  pro- 
bate c(»urt  and  testified  as  to  their  knowledge 
of  the  land  and  of  the  heirs  and  dislributees.and 
swore  that  to  the  best  of  their  information  and 
179]  bel  ief ,  t  he  ^personal  property  of  the  estate 
was  insufficient  to  pay  the  debts.  The  caption 
to  the  answers  of  each  of  the  witnesses  recites 
that  they  were  sworn  and  examined  by  virtue 
of  a  commission  issued  out  of  the  probate 
court  of  Calhoun  county,  Alabama,  "in  the 
matter  of  the  estate  of  Samuel  P.  Hudson,  de- 
ceased, the  application  of  Jamas  F.  Grant  to 
Bell  land."  The  certificate  of  the  commission- 
ers attests  "the  examination  of  the  witnesses 
in  the  above  stated  matter  of  Samuel  P.  Hud- 
son, deceased,  on  the  application  of  J.  F. 
Grant,  administrator  to  sell  land."  The  an- 
swers of  the  witnesses  under  the  commission 
were  returned  to  the  probate  court,  and  were 
filed  by  the  Judge  thereof  on  the  10th  of  Feb- 
ruary, 1866.  On  the  15ih  of  February,  1866, 
the  day  set  for  the  hearing  of  the  petition,  the 
following  order  was  entered: 

**Probate  Court  for  Calhoun  County,  Ala- 
bama. 

February  15,  A.  D.  1866. 

"This  being  the  day  set  by  a  former  order 
of  this  court,  the  9th  day  of  January,  A.  D. 
1866,  to  hear  and  determine  upon  the  petition 
of  James  F.  Grant,  administrator  of  the  estate 
of  Samuel  P.  Hudson,  deceased,  for  the  sale 
of  the  following  described  lands  belonging  to 
•aid  estate  for  the  purpose  of  paying  the  debts 
of  tbe  said  estate,  to  wit: 
[Hero  follows  a  description  of  the  real  estate.] 
.  •  •  .  • 

"And  comes  the  said  Grant  and  prays  that 
his  said  petition  and  application  for  the  sale  of 
the  above  described  land  be  heard  and  deter- 
mined at  this  term  of  the  court,  and  it  appear- 
ing to  the  satisfaction  of  the  court  that  notice 
of  the  filing  of  said  petition  and  of  the  day  set 
for  the  hearing  of  the  same  had  been  given  ac- 
cording to  law,  thereupon  the  court  proceeds 
to  hear  and  determine  upon  the  facts  of  tbe 
said  petition;  and  comes  into  court  L.  W. 
Cannon,  as  the  guardian  of  the  minor  heirs  of 
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said  decedent,  and  denies  each  and  all  of  the 
allegations  of  said  petition,  and  thereupon  said 
administrator  introduces  witnesses  to  sustain 
the  same,  and,  after  hearing  all  the  testimony  in 
the  case,  the  court  is  of  opinion  *ihat  the[180 
alegations  of  said  petition  are  fully  sustained 
b>  the  evidence  in  the  case.  It  is  therefore  or- 
dered and  decreed  by  tbe  court  that  the  above 
described  lands,  as  belonging  to  said  estate,  lie, 
and  the  same  are  hereby,  directed  to  be  sold  for 
the  payment  of  the  debts  of  said  estate,  sub- 
ject, however,  to  the  widow's  dower  interest 
in  said  hinds. 

"It  is  further  ordered  that  said  lands  be  sold 
on  a  credit  of  one  and  two  years,  with  interest 
from  the  date  of  sale. 

"It  is  further  ordered  that  said  administra- 
tor, after  advertising  the  sale  of  said  lands  in 
the  Jacksonville  Republican  for  three  weeks, 
giving  the  time,  place,  and  terms  of  sale,  pro- 
ceed to  sell  the  said  lands  known  as  the  Steam 
Mill  tract,  at  Blue  Mountain,  and  the  Nunnclly 
place  and  town  lots,  before  the  courthouse 
door,  in  the  town  of  Jacksonville,  Ala. 

•  •  •  •  • 

"It  is  ordered  that  said  land  be  sold  at  public 
auction  to  the  highest  bidder,  and  that  stdd 
administrator  secure  the  purchase  money  for 
said  lands  by  taking  notes  with  two  good  solv- 
ent sureties. 

"A.  Woods.  Judge  of  Probate." 
At  the  sale  thus  ordered,  the  widow,  Kezia 
A.  Hudson,  purchased  the  reversionary  inter- 
est in  the  lands  in  controversy  for  $4JM).  The 
administrator  duly  reported  the  sale  to  tbe 
probate  court,  staling  in  bis  report  that  he  had 
adjudicated  to  Kezia  A.  Hudson  the  "remata- 
der  after  the  demands  of  the  dower  interest  ia 
the  land,"  which  had  been  set  apart  as  Mrs. 
Hudson's  dower.  This  report  was  sworn  to 
by  the  administrator,  and  on  May  15,  1866,  an 
order  was  passed  approving  the  same,  and  or> 
dering  it  to  be  filed.  Afterwards  the  adminis- 
trator made  a  formal  deed  to  the  widow,  which 
reads  as  follows: 

"Whereas  I,  James  F.  Grant,  admtnistrator 
of  all  and  singular  the  goods  and  chattels, 
rights,  and  credits  of  the  estate  of  Samuel  P. 
Hudson,  deceased,  did  as  said  administrator 
apply — and  obtain  an  order  from  the  probate 
court  of  Calhoun  county,  state  of  Alabama,  for 
an  order  to  sell  the  *reai  estate  of  which  [181 
the  said  Samuel  P.  Hudson  died  seised  and 
possessed,  subject,  however,  to  the  widow  of 
said  deceased's  right  of  dower;  and  whereas 
said  widow  did  apply  to  said  court  of  probate  to 
have  dower  allowed  to  her  out  of  said  lands, 
and  prior  to  the  time  said  sale  was  brought 
there  was  set  off  and  allowed  to  Mrs.  Kezia  A. 
Hudson,  widow  of  said  deceased,  the  following 
lands,  to  wit: 
[Hero  follows  a  description  of  the  lands.] 

•  •  •  •  • 

"Now,  know  ye  that,  for  and  in  considera- 
tion of  the  foregoing  premises  and  the  payment 
of  the  said  sum  of  four  hundred  and  fifty 
dollars,  to  me  in  hand  paid  by  the  said  Kezia 
A.  Hudson,  the  receipt  of  which  is  hereby  ac- 
knowledged, I,  as  such  administrator,  have 
this  day  oargained  and  sold,  and  do  by  these 

Eresents  bargain,  sell,  and  convey  untothesald 
^ezia  A.  Hudson,  her  heirs  and  assigns  for> 
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ever,  all  the  remaining  interest  or  right  which 
there  is  of  the  said  Jauds;  to  have  and  to  hold 
to  the  said  Kezia  A.  Hudson,  her  heirs  and 
assi/^DS  forever,  but  I  am  in  no  event  personally 
liable  upon  the  covenants  of  this  deed. 

**In  witness  whereof  I  have  hereunto  set  mv 
hand  and  affixed  my  seal  this  9th  day  of  April, 
A.  D.  18G(S. 

"J.  F.  Grant,  [seal.] 

** Administrator  of  Saniutl  P.  Hudson,  De- 
ceased." 

Upun  which  deed  are  the  following  indorse- 
ments, to  wit: 
**SlHle  of  Alabama,  ) 

Calhoun  County,    j 

•*I.  Alexander  Woods,  judge  of  probate  in 
and  for  said  county,  hereby  certify  that  J.  F. 
Grant,  administrator  of  the  estate  of  8.  P. 
Hudson,  deceased,  who  is  known  to  me,  ac- 
knowled|;c<l  brTore  me  on  this  day  tbait,  being 
informed  of  tlie  contents  of  the  conveyance,  he 
executed  the  same  voluntarily  as  such  admin- 
istrator on  the  day  the  same  iM'ars  date. 

"Given  under  my  hand  this  9lh  day  of 
April,  A.  D.  1806. 

"A.  Woods,  Judge  of  Probate. 

"Filed  in  oflice  April  9.  1806,  and  recorded 
April  16,  18G6,  and  that  the  deed  had  on  it  fifty 
cents  revenue  stamps,  this  16lh  day  of  April, 
A.  D.  1806. 

182]        •"A.  Woods,  Judge  of  Probate. 
"The  Slate  of  Alabama,  / 
Calhoun  County,      f 

"I,  E.  F.  Crook,  Judge  of  the  court  of  pro- 
bate  and  ex  officio  clerk  of  said  court,  in  and  for 
said  county  and  state,  do  hereby  certify  that 
the  foregoing  three  pages,  inclusive,  contain  a 
true  and  correct  transcript  of  deed  of  J.  F. 
Grant,  administrator  of  estate  of  S.  P.  Hudson, 
decc*ased,  to  Kezia  A.  Hudson,  as  fully  and  as 
completely  as  appears  of  record  in  my  office. 

"Given  under  my  hand  at  office,  in  the  town 
of  Jacksonville,  Alabama,  on  this  the  15th  day 
of  August,  A.  D.  1888. 

"E.  F.  Crook, 

"Judge  of  Probate  and  er officio  Clerk  of  said 
Court,  Calhoun  County,  Ala." 

On  May  9.  1806.  the  administrator  prayed 
the  court  that  the  estate  of  his  intestate  might 
be  declared  insolvent,  and  after  due  bearing 
and  notice  to  all  parties  in  interest,  the  prayer 
was  granted. 

Mrs.  Hudson,  the  purchaser  of  the  rever- 
sionary intr>rest,  lived  at  the  time  of  the  sale, 
with  her  children,  on  the  lands  bought  by  her. 
Subsequently  she  conveyed  them  to  the  firm  of 
Sherman  &  Boynton,  who  in  turn  conveyed 
them  to  H.  L.  JefTers,  and  he  again  to  the 
Woodstock  Iron  Company,  one  of  the  defend- 
ants in  error,  which  latter  sold  a  portion  of  the 
lands  to  the  Anniston  Land  &  Improvement 
Company,  and  that  corporation  conveyed  it  to 
the  Anniston  City  Land  Company,  and,  as  was 
admitted,  all  the  purchasers  went  into  posses- 
sion at  the  time  of  their  respective  conveyances 
and  held  the  lands  openly  and  unequivocally 
as  owners  thereof.  The  property,  since  the 
sale,  has  become  very  valuable,  a  portion  of  it 
being  within  the  municipal  limits  of  the  town 
of  Anniston  and  the  other  portion  adjacent 
thereto.  Mrs.  Hudson  died  June  26,  1879. 
183]  ♦On  June  28,  1887,  action  was  brought 
by  the  hein  of  Samuel  P.  Hudson  in  the  circuit 
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court  of  Calhoun  county  to  recover  the  lands 
which  had  l)een  sold  in  the  probate  proceedings. 
In  that  suit  the  parties  were  the  same,  the  lands 
were  the  same,  the  issues  were  the  same,  and 
the  proof  was  the  same  as  in  the  case  now 
before  us.  Judgment  was  given  in  the  circuit 
court  in  favor  of  the  plaintiffs.  This  judg- 
ment, on  appeal  to  the  supreme  court  of  Ala- 
bama, was  reversed,  on  the  ground  that  what- 
ever rights  the  plaintiffs  might  have  originally 
posse  s^ed  were  barred  by  prescription.  Wood- 
Htock  lion  Co,  V.  Fullenieida',  87  Ala.  riS7. 

Section  2714  of  the  C«>dc  of  Alabama  pro 
vides:  "  Two  judgments  in  favor  of  the  dc*- 
fendant  in  an  action  of  ejectment,  or  in  an  ac- 
tion in  the  nature  of  an  action  of  cjcfMr.ent, 
between  the  same  partie«.  in  whicJi  ihc  sanie 
title  is  put  in  issue,  is  a  bar  to  any  aclioa  tor 
the  recovery  of  the  land,  or  any  part  thtreof, 
between  the  same  jmrtics  or  their  privies, 
founded  on  the  same  title."  Availing  ih(.*m 
selves  of  this  provision  of  the  Alatmma  law, 
the  plaintilTs  thereupon  brought  these  suits  in 
the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Alabama.  As  before 
stated,  the  p  irties,  plaintiff  and  defendant,  are 
the  same,  the  issuch  are  the  same,  and  the  proof 
is  the  same  as  in  the  case  finally  decided  by 
the  supreme  court  of  the  state.  Under  in- 
structions from  tlie  court  there  was  a  verdict 
for  the  defendants.  The  instructions  will  be 
found  reported  in  43  Fed.  Rep.  048.  The 
facts  were  admitted  below,  ami  therefore  the 
issues  presented  are  altogether  questions  of 
law,  and  were  all  reserved  by  bill  of  exception 
taken  during  the  trial  below. 

Mr.  J.  A.  W.  Smith  for  plaintifT  in  error. 
McsHTs.  J.  J.  Willett*  John  B.  Knoz  and 

John  M.  McKkroy  for  defendant  in  error. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

The  plaintiffs  rest  their  case  upon  an  attack 
upon  the  probate  'proceedings,  which  [184 
they  assert  to  be  absolutely  void,  1st,  because 
the  proof  as  to  the  necessity  of  the  sale  was  not 
' '  taken  by  deposition,  as  in  chancery  cases;** 
and,  2d,  because  there  was  no  order  of  the 
court  authorizing  the  administrator  to  make  a 
deed  of  the  property  to  the  purchaser.  The 
first  contention  U  based  upon  the  language  of 
the  decree  or  sale,  which  is  as  follows:  ''And 
thereupon  said  admiLlsirator  introduces  wit* 
nesses  to  sustain  the  same,  and  after  hear  ins 
all  the  testimony  in  the  case,  the  court  is  of 
opinion,  etc.;  and  it  is  urged  that  this  state- 
ment, "  the  administrator  introduces  witness- 
es," necessarily  imports  that  depositions  were 
not  *'  taken  as  in  chancery  cases,"  according 
to  the  requirement  of  the  Alabama  statute. 

We  are  also  told  that  the  depositions  which 
were  ordered  to  be  taken  by  the  probate  judge 
for  the  purpose  of  the  inquiry,  and  wliich 
when  taken  were  filed  by  him  and  constituted 
part  of  the  probate  record,  cannot  be  con- 
sidered, because  the  opinion  makes  no  refer- 
ence to  them,  and,  therefore,  we  must  pre- 
sume that  they  do  not  exist;  and  the  conten- 
tion as  to  the  deed  is  that  it  furnishes  no  evi- 
dence of  title,  i)ecause  there  was  no  specific 
order  of  the  court  to  make  it,  although  the 
sale  was  reported  to  the  court  and  by  it  con- 
OSS 
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flrmed,  and  altbongh  tbe  deed,  when  made, 
WHS  returiied  to  the  probate  court,  certified  by 
the  iud^e,  and  by  bim  duly  put  of  record. 

Tlicsf  vi-ry  tecboical  contentions  are  in  con- 
f  fc  witb  tbe  elementary  rules  by  wbich  tbe 
taa  >ity  of  probate  proceedings  are  upbeld, 
U1..1  are  based  on  tbe  terms  of  an  Alabama 
statute,  to  wbicb.  we  are  told,  a  construction 
has  t>een  given  by  the  courts  of  that  state, 
'v^'bieli.  Iiowever  uarrow  and  tecbnical,  is  bind- 
in  l'  upnn  us. 

The  ftillowing  provisions  are  found  in  tbe 
AI:il»Mina  C«»de: 

*"J(il2  (:V228).  Civil  suits  must  be  com- 
minerd,  after  llie  cause  of  action  lias  accrued, 
w'iihiu  the  ] >erio( is  prescribed  in  this  cbapter, 
and  nnt  af i<t wards,  ' 

••2014(3-225).    AVithin  ten  years.  1.     .    .     . 

**2.  Actions  for  the  recovery  of  lands, 
tcneiiienls.  hereditaments,  or  the  posses-^idn 
tiier.of.  exe<'pt  as  iiereiii  otherwise  provided." 
1  H5J  *"  20M  (:'.23<J).  If  any  one  entitled  to 
briii«^  ilie  actions  enumerated  in  this  chapter, 
or  make  an  entry  on  laud,  or  defence  founde<i 
on  the  title  to  real  property,  be,  at  the  time 
Buch  ri^ht  aceiues,  witJnn  tbe  age  of  twenty- 
one  years,  or  a  marriecl  woman,  or  insane, 
or  imprisoned  on  a  criminal  charge  for  any 
term  les.s  than  for  life,  ho  or  she  shall  have 
three  years  after  tbe  termination  of  sucb  dis- 
ability to  biinc:  suit,  or  make  entry  or  defence; 
but  no  disability  shall  extend  tbe  period  of 
limitation  so  as  to  allow  such  action  to  be 
comms'iieed,  or  entry  or  defence  made,  after 
the  lapse  of  twenty  years  from  the  time  ibe 
cauKe  of  action  or  right  accrued;  nor  shall 
this  exception  extend  to  a  married  woman  in 
respect  to  her  Peparate  estate." 

AVe  excerpt  tbe  following  from  the  opinion 
of  the  supreme  court  of  Alxbama,  in  the  case 
of  Wooilftttck  Iron  Co,  v.  FuUenvovler: 

**The  defendants,  who  are  api)ellants  in  this 
court,  contend,  on  the  contrary,  that  all  irreg- 
ularitieH  of  sale  and  defects  of  title,  under  tbe 
admitted  facts  of  tbe  case,  are  cured  l)y  the 
presumptions  arising  from  tbe  lapse  of  twenty 
years,  under  the  broad  doctrine  of  prescrip- 
tion, now  80  thoroughly  established  In  this 
state. 

••The  plaintiffs  certainly  had  no  right  to  sue 
in  ejectment  for  these  lands  before  the  death 
of  the  wi(h)w,  who  was  tenant  for  life,  her 
posscsMions,  po  far  at  least  as  concerns  the  legal 
tiile  in  tiie  reversion,  not  being  adverse  or  bos- 
tile  to  the  heirs,  during  the  continuance  of  such 
particular  eBlate. 

"In  considering  Ibis  question,  we  shall  re 
fTsrd  tbe  contention  of  the  appellees  as  well 
taken,  so  far  as  to  af^sunic  that  the  sale  of  the 
a<lm-nisir:itor  conferred  no  letj'il  title  to  the  re 
Version  on  the  widow  as  pureha^'r  under  the 
probate  procrLMlings  in  March.  18()0. 

"l^egHnlini:  the  proceedings  in  the  probate 
court  a.s  void  at  law  for  the  reasons  stated, 
what,  we  may  inquire,  were  the  equitable 
rights.  If  any  a<»juired  und<-r  it  by  the  pur 
cliaser?  This  qutsiion  has  lu-en  fully  settled 
bv  /«ur  pa^i  deel-i'»n^.  Wlwre  laiwi  of  a  dece- 
1  8(J]  'lent  is  sold  by  th^  pnhaie  c<jurt  for  *th« 
paunent  of  debts,  or  for  disJrihution,  and  lh« 
proceeding  is  void  for  want  of  jiiris«liciion,  ot 
otherwisie,  and  the  purchase  money,  being  paid 
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to  tbe  administrator,  is  applied  by  him  to  tbe 
payment  of  tbe  debts  of  tbe  deceilent's  estate, 
or  is  distributed  to  the  heirs;  while  the  sale  is 
so  far  void  as  to  convey  no  title  at  law,  the  pur- 
chaser ncYcrtbeless  acquires  an  equitable  title 
to  tbe  lands,  which  will  be  recognized  in  a 
court  of  equity.  And  he  may  res«>rt  to  a  court 
of  equity  to  compel  the  heirs  or  devisee?  to 
elect  a  ratification  or  rescission  of  the  contract 
of  purchase.  It  is  deemed  unconscionable  that 
the  heirs  or  devisees  should  reap  the  fruits  of 
the  purchaser's  payment  of  money,  appropri- 
ated to  the  discharge  of  debts,  which  were  a 
charge  on  the  lands,  and  at  the  same  time  to 
recover  the  lands.  They  are  estopped  to  deny 
the  validity  of  the  sale,  and  at  the  same  time 
enjoy  the  benefits  derived  from  the  appropri- 
alion  of  the  purchase  monev.  And  \\\U  t»rin- 
cij)le  applies  to  minors  as  well  as  adults.  /» <utd 
V.  Dtmic,  5M  Ala.  152;  Brll  v.  Criiiy,  52  AU. 
215;  JinfHjrfgon  v.  Bimiford,  78  Ala.  116.  Sea 
also  Qauey  v.  Silc^x,  70  Ala.  421." 

The  court  then  proceeded  to  hold  that,  whilst 
tbe  heirs  of  Ilud^^on  had  no  Ifgnl  right  to  brin;; 
an  action  of  ejectment  pending  the  life  estate, 
in  view  of  the  probate  sale  of  the  reversionary 
interest  and  the  recorded  title  thereto,  and  of 
the  payment  of  the  price  into  the  estate  and  its 
distribution  among  the  creditors  of  tbe  estate, 
the  heirs  had  an  equitable  right  to  bring  an  ac 
tion  to  remove  the  cloud  on  the  title  wbich  the 
probate  proceedings  created,  and  inasmuch  as 
they  had  failed  to  do  so  during  twenty  years, 
their  right  of  action  was  barred  under  the  doc- 
trine of  prescription.     We  again  quote: 

••Here,  then,  was  the  capacity  to  sue  in  a 
court  of  equity,  so  as  to  sweep  away  a  cloud 
on  the  title  of  the  plaintiffs,  and,  by  an  offer 
to  do  equity,  to  have  tbe  equitable  title  of  tbe 
defendants,  acquired  at  the  void  sale,  divested 
out  of  them  by  decree  of  a  court  of  chancery. 
A  failure  to  exercise  this  right  for  over  twenty 
years  is  such  laches  as  authorizes  the  inference 
that  the  right  to  do  so  is  barred  in  any  one  of  the 
*niod es in  which  that  result  may  be effecl-[  1 87 
ed.  If  tbe  only  existing  right  of  action  on  the 
plaintiffs*  part  wereat  law — ifbisonly  laches.or 
slumbering  on  bis  rights,  consisted  in  his  fail- 
ure to  sue  at  law — then,  as  we  have  often  said, 
•the  only  fact  open  to  inquiry,  in  sucb  cases, 
would  be  ibe  character  of  defendants'  possrs- 
sion.  either  in  its  original  acquisition,  or  in  its 
roniinue<i  use.  as  being,  on  tue  one  band,  per- 
missive and  in  subordination,  or,  on  tbe  other, 
h'>stile  and  adverse.'  Longy,  Parmer,  81  Ala. 
384,  and  ca-es  cited  on  p.  H:{8.  But  tbe  laches 
here  imputed  to  the  plaintiffs  is  tbe  fact  of 
having  allowed  the  probate  court  proceeiiitigi 
to  remain  unas^alled  for  over  twenty  yearn— 
proceedings  under  which,  thouirb  void  at  law, 
a  good  equitable  title  to  the  reversion  had  lieen 
HC'|uired,  accompanied  with  possession  and 
rlaim  of  ownersiiip,  on  the  part  of  the  pur* 
(-baser  and  her  Nub-vendees,  during  the  whole 
of  this  long  period." 

Tlie  conclu««ion  of  the  Alabama  court  in  as* 
sailed  hereon  the  ground  that  it  Is  unsound  ie 
>aw.  Whilst,  of  course,  as  tbe  statutes  of  the 
<iate  of  Alabama  allow  two  actions  in  eject- 
ment, the  (lecric  of  the  supreme  court  of  Ala- 
bama do<*s  not  cxnstitute  ••tlie  thing  adjudgeil* 
n  the  case  liefore  us,  we  think  the  rule  under 
which  we  follow  state  statutes  of  limitation 
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nod  the  construction  of  such  statutes  by  the 
stnte  courts  compels  us  to  treat  tho  doctrine 
here  annouDcetl  as  concluflire  of  the  present 
case,  feo  fHr  as  this  court  is  coDcerncd.  The 
whole  subject  was  very  fully  reviewe<l  by  this 
court  in  ihe  case  of  Bauntr'man  v.  Blmit,  147 
U.  S.  647  [37:310].  There,  through  Mr.  Ju» 
tiee  Gray,  we  said: 

"By  a  provision  inserted  in  the  first  Judi- 
ciary Act  of  the  United  States,  and  continued 
in  force  ever  since,  Congress  has  enacted  that 
'the  laws  of  the  several  states,  except  where 
the  Constitution,  treaties  or  statutes  of  the 
United  Slates  otherwise  require  or  provide, 
shall  lie  regarded  as  rules  of  decision  in  trials 
at  common  law,  in  the  courts  of  the  United 
states,  in  cases  where  they  applv.'  Act  of 
Septrnil»er  24.  1780,  chap.  20,  ^  84,  1  Stat,  at 
L.  92;  Rev.  Stat.  721.  No  laws  of  the  several 
states  liHve  been  more  steadfastly  or  more 
often  recognized  by  this  court,  from  thebegin- 
188]  ning,  as  rules  of  decision  in  the  *courts 
of  (he  Untied  Statf^.than  statutes  of  limitations 
of  aetinns.  real  and  personal,  as  enacted  by  the 
Iejis!;i(ure  of  a  state,  and  as  construed  by  its 
Jiijiu  vt  curt,  llifjqhtmn  v.  Mein,  8  U.  S.  4 
Cnifich.  415  419.  4-'0  [2:  604.  0051;  Shelly  v. 
Quv,  •.»!  U  S.  11  Wheat.  3'il.  307  [0:4J»5.4i>0]; 
Ikn  V.  .)/nrn\nn,  20  U.  S.  1  Pet.  351.  300  [7: 174. 
17H]:  JJthotrsou  v.  Gn'lffn,  30  U.  8.  5  Pet.  151 
(8:  70];  Ont  h  v.  Nail,  HI  U.  S.  6  Pet.  201,  297- 
:<00  (bt:'l(»2,  404-4'Mi|;  McElmoyle  v.  Cohen,  38 
U.  »■  1»  Pet.  :I12.  :J27  f  10: 177,  184];  Ilarpend- 
mg  V.  IhO'imcd  Prointtnd  Dutch  Church,  41 
U.  S.  Ki  Per.  455.  4!»3  ll0:lt»29. 1043]:  Lejfing- 
t^//  V.  Warren,  67  U.  S.  2  Black,  599  [17: 201  J; 
S,hn  V.  WtttrfHon,  84  U.  S.  17  Wall,  696.  600 
J21 : 737,  V.\\i]\  Tior/.t  R,  Co.  v.  Bhs»hnrg  &  C.  R 
Co  87  U.  S.  20  Wall.  137  [22:331];  KilA>e  v. 
Ditto,  93  U.  S.  674  [23: 1005 1:  Davie  v.  Brigg$, 
97  IT.  S.  6-28. 637  [2^:  1086.  1089];  Amy  v.  Da- 
huquc,  9S  U.  S.  470  [25:  228];  MUU  v.  iScott,  99 
U.  S.  25.  28  [25:21)4,  295];  Mooren  v.  Citizens 
yat.  Hank  of  JHqua,  104  U.  S.  625  [26:870]; 
M,>hi'Mu  !,:.<  Bank  v.  Eldred,  130  U.  8.  693, 
690  \V,'l:  IOh)  lOSI];  Penfield  v.  Chenapenke,  0. 
d  S  It'.  B,  Co.  V.i4  U.  S.  351  [33:  940];  Bartiey 
y.  Odrirhx,  i:;8  U.  S.  529  [34:  103?]. 

-In  Pattnn  v.  Ho^tm,  14  U.  S.  1  Wheat. 470, 
482  [4:130,  141),  und  Mpain  in  l\>u>eU  v.  Uar 
man,  27  U.  S.  2  IVt.  211  [7:411].  thiscourt  had 
consirued  aTcniussfc  stntuteof  limitations  of 
real  actions  in  arcordinKc  with  decisions  of  the 
supreme  ('o;nt  of  tin*  sta^o,  made  since  the  first 
of  those  case-;  was  eer  ificd  up  to  this  court, 
and  ^'iippo^cii  to  iMve  settled  the  construction 
of  the  siutule.  Yet  in  Qreen  v.  iVm/,  81  U,  S. 
«Pel.  201  [8:40'J],  a  judgment  of  the  circuit 
court  of  the  Uuiied  States,  which  had  held 
itsf:if  bound  by  tho.sc  cases  in  this  court,  was 
reversod.  because  of  more  recent  decisions  of 
the  .si.-ite  court,  establishing  the  opposite  con- 
struct ion." 

Nor  can  the  case  before  us  be  saved  from 
the  operation  of  the  rule  thus  slated  by  thecon- 
tentifm  that  the  supreme  court  of  the  state  of 
Alal)ania  has  misconstrued  its  statutes  or  has 
adopted  a  rale  of  lindtation  or  prescription  in 
contiict  therewith.  In  Lefflngicell  v.  Warren, 
67  U.  8.  2  Black,  599,  G03  [17: 201,  26;iJ,  Mr.  | 
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Justice  Swayne,  speaking  for  the  court,  thus 
laid  down  the  rule: 

•'The  courts  of  the  United  States,  in  the  ab- 
sence of  legislation  upon  the  subject  by  Con- 
gress, recognize  the  statutes  of  limitations  of 
the  several  states,  and  give  them  the  same  con- 
struction and  efi'ect  which  are  gJTon  by  the 
local  tribunals.  They  are  a  rule  of  decision 
under  the  d4lh  section  of  the  Judicial  Act  of 
1789.  Tbe  construction  given  to  a  sta  u  e  of  a 
Estate  by  the  higbeHt  judicial  tribunal  ol  [  1 81> 
such  state  is  regarded  as  a  part  of  tlie  statute, 
and  is  as  binding  upon  the  courts  of  tlie  United 
States  as  the  text.  If  the  highest  judicial  tri- 
bunal of  a  state  adopt  new  views  as  to  the  proper 
construction  of  such  a  statute,  and  reverse  its 
former  decisions,  this  court  will  follow  the 
latest  settled  adjudications." 

These  views  meet  every  point  presented  here 
and  do  not  in  any  way  conflict  with  Burgess  v. 
Seligman,\Ql  U.  8.  32  [27:364];  Carroli  Coun- 
ty Suprs.  v.  Smith  111  U,  S.  5«i3  [28:519];  or 
OibMon  V.  Lyon,  1 15  U.  S.  439  [29 :  4401.  None 
of  those  cases  involved  thequeMiion  of  the  con- 
clusiveness on  this  court  of  the  decisions  of  tlie 
courts  of  a  state  as  to  a  statute  of  limitations  and 
the  bar  created  thereby.  It  may  be  that,  if  the 
(question  were  before  us  for  original  considera- 
tion, we  should  hold  that  the  right  of  the  hei rs  to 
sue  did  not  ari«%e  until  after  the  death  of  the 
holder  of  the  life  estate,  and  therefore  that  the 
bar  of  the  statute  would  only  then  begin  to  run; 
but  we  are  not  at  liberty  to  pa<iS  upon  that  ques- 
tion. When  the  bar  of  tbe  statute  of  prescrip- 
tion, under  the  laws  and  decisions  of  the  stale  of 
Alabama,  began  to  be  operative  has  been  con- 
strued by  the  court  of  lust  resort  of  that  state. 
Necessarily  the  determination  of  when  the  par- 
ties had  a  right  to  sue  was  a  question  concern- 
ing the  construction  when  the  prescription 
commenced  to  run.  or  when  they  were  obliged 
to  bring  their  action,  whether  legal  or  (quifa- 
ble.  Those  questions  were  purely  within  the 
province  of  the  supreme  court  of  Alabama. 
In  deciding  them  it  passed  upon  its  own  stat- 
utes of  limitations  or  the  doctrine  of  prescrip- 
tion as  applied  by  it,  and  we  are  obliged  to 
apply  and  enforce  their  conclusions. 

To  indorse  the  position  of  the  plaintiiTs  fa 
error,  we  should  be  compelled  at  the  same  time 
to  disregard  the  elementary  rules  by  which  de- 
crees of  probate  are  sanctioned  and  upheld,  on 
the  ground  of  a  technical  construction  which, 
it  is  asserted,  we  are  compelled  to  adopt  be- 
cause of  the  decisions  of  the  state  court  of 
Alabama,  and  to  depart  from  the  settled  rule 
under  which  this  court  adheres  to  the  decision 
of  state  courts  of  last  resort  in  construing  stat- 
utes of  limitation  or  enforcing  tlie  doctrine  of 
prescription.  In  other  words,  the  succe.«is  of 
the  *plaintiflfs*  case  depends  upon  our  [  1 90 
adhering  to  the  rule  by  which  we  folliw  Uie 
cconstrution  of  state  courts  in  a  F.tate  matter  on 
the  one  hand  snd  departing  from  it  on  the  other. 

Judgment  affirmed. 

Mr.  Justice  Jackson  not  haying  heard  the 
argument,  took  no  part  in  the  decision  of  this 
cause. 
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THE  NORTHERN  PACIFIC  RAILROAD 
COMPANY.  Fljf.  in  Err,, 

9, 

ALBERT  L.  BABCOCK,  as  Adminfstrator 
of  the  Estate  of  Uuoii  M.  Munuo,  de- 
ceased. 

(See  S.  C.  Reporter's  ed.  100  203.) 


▼lew  a  judgment  in  favor  of  plaintiff,  Albert 
L.  Babrock,  as  aiiministmtor  of  Hugh  IL 
Muuro,  deceased,  in  an  action  brought  by  him 
against  the  Xorihern  Pacific  Riilroad  Com- 
pany, defendant,  to  recover  damages  for  the 
killing  of  said  Munro,  by  the  neglii2:ence  of 
said  defendant,  in  the  territory  of  Montana. 
Affirmed, 


ArAion  for  death— direction  to  jury—^nfe'y  of  Statement  by  Mr,  Justice  Whito: 

emphf/c—error^dtfictite  pilot  plow.  The  plainliCf  below,  who  whs  the  adroinis- 

trator  of  the  estate  of  Hugh  M.  M:inro,  sued 

1.  In  an  action  In  the  United  States  olroult  court,  jn  j^q  Djstrictt  Court  of  the  F.»urlh  Judicial 
against  a  rallio«d  company,  for  dniimuos  for  the  District  of  Mlnnt^sotii  to  recrover  $^5,000  dam- 
death  of  an  ernployCs  l^'h^"^ /^•f^;^*;"^'^  T^![^,?^  ages  for  the  killing  of  Munro  on  The  lOlh  dav 
out  of  the  state  in  wbich  the  action  is  prnding,  »  t««..«..^  ivvjq  „♦  ,-  ««».  «  «f«i:^..  i,«.^-,l 
t],..rl,fht  to  recover  is  governed  by  tlie  Lex  Ivci  "*  ;l^°"^7.W^^^^.  ^^ 'i*^  near  a  sta  ion  known 
and  not  by  the  Ux  fori,  P  Gray  Cliff  on  the  Northern  P-jciflc  Railvi-ay 

2.  Where  the  enginoer  of  a  railroad  company  no-  m  the  territorx  of  Montana.  1  he  complaint 
tifi.d  the  master  mechanic  tliat  the  pilot  ph.w  of  containwl  the  following  allegations: 

the  enjriue  was  broken  mul  in  a  daiijrrrous  coudi-  *"That  on  the  said  lOlh  day  of  Janu   [lOl 

tiou.  and  was  afterwards  n.q.iind  to  run  tJieen-  ary,  18S8,  the  said  Hugh  M.  Munro.  iiow  de- 

gine  without  having  opportunity  to  examine  ccased.was  in  the  employ  of  the  said  ilcrcndau; 

whi'tlier  it  had   been    repaired,  and  while  so  cor|>oration  within  the  territory  of  Montana  ia 

running  it  in  a  severe  snow  storm,  the  engiue  ihecapaciry  of  h>comotive engineer  for  hire  and 

was  deniilod  by  the  snow  by  reason  of  the  defec-  reward  by  ihesaid  defendant  paid,  and  that  the 

tivj^conditionofthopow  and  thoonpinc^^  dutv  of  running  a  locomotive  engine  upon 

killed,  the  evidence  as  to  whctlier  tlic  engine  had  ^.t   j«r««,i„«,»P  it„^  «*  ««n.-.«-.  »;*!.:.«  /  s^i 

biK^n  repHired  being  conflicting,  it  was  not  ern,r  fa'd  defendants  line  of  railway  wilhm  sad 

for  the  trial  court.  In  an  action  against  the  com-  ^c^^^^y  J^?f  ^^  ^^^  defendant  awigmd  to 

pany  to  recover  dauuigt  s  for  his  death,  to  refuse  said  Hugh  M.  Munro  on  the  said  10th  day  of 

to  direct  the  jury  to  find  a  verdict  for  the  de-  January,  1888.  and  the  defendant  directed  and 

fcndant.  ordered  the  suid  Hu^h  M.  Muuro  to  run  a 

3.  In  an  action  against  a  railroad  company  for  certain  locomotive  engine,  the  property  of  said 
damages  for  death  of  an  empUty^  an  instruction  defendant,  known  as  engine  No.  161,  over  and 
to  the  jury  that  If  the  defendant  failed  to  dl«-  upon  its  said  railway  in  said  territory;  that 
charge  any  duty  imposed  by  law  upon  it  for  the  prJQr  to  and  at  the  time  the  said  orders  were 
safety  of  the  empIoy6  and  such  negligence  was  go  presented  to  said  Munro  there  had  been 
the  cause  of  his  death,  the  pla inUff  is  euti  led  to  and  then  was  a  severe  snow  storm  in  progress, 
recover,  is  not  erroneous,  wliere  it  could  not  „„j  j,  r«„^„„,i„  ii««.  ^f  ,^:i„«„  ^„^,  fL^®  ^^« 
have  misled  when  considered  in  connecUon  with  ^''^-  defendant  8  line  of  railway  over  and  up»iB 


the  rest  of  the  instruction  given. 
,    It  is  not  error  In  the  trial  court  to  refuse  to 
give  to  the  Jury  a  charge  which  is  not  materially 
variant  from  the  charge  already  given. 
Where  the  cause  of  action  for  the  death  of  the 


which  said  Munro  was  so  ordered  to  run  said 
engine  was  covered  with  drifting  snow  there- 
tofore accumulated  thereon  and  then  fast  ac- 
cumulating, notwithstanding  which  the  said 
defendant  corporation  did  willfully,  improp- 


enginecr  of  a  railroad  company,  upon  which  the  erly,  negligently,  and  carelessly  refuse  and 

plaint  ilT  relied,  was  the  defective  condition  of  neglect  to  send  a  snowplow  ahead  of  said  en- 

the  pilot  plow  by  reason  of  which  the  engine  was  gine  No.  161  to  clear  the  snow  and  ice  from 

derailed  by  the  snow,  it  was  not  error  for  the  gaid  defendant's  said  track  wbich  bad  accu- 

trial  court  to  refuse  to  instruct  the  jury,  that  un-  mulated  and  was  accumulating  thereon  by  rea- 

less  they  find  that  It  was  customary  for  the  de-  ^^  ^f  g^fd  storm,  so  as  to  render  the  passage 

fondant  compaiiy  to  send  a  fnowpiow  in  advance  ^j  ^^^  ^^^^^  ^^  1^1  ^f^  ^^^  proper. 

^^n^'tJ'ltnu^taLl^^^  "That  there  was  attached  to  thrforward 

reason  of  the  laiJure  to  send  such  snowplow  in  «    «     u         •       -at      *at             .  i       ««  >k 

advance,  the  defendant  is  entiUcd  to  a  verdict  P*""^  ^i  ^^^  engme  No.  161  a  certain  attach- 

[No  828  1  ment  known  as  a  pilot  plow,  an  appliance  con- 

Svbmitted  March  £8,  'l89J^    Bteidtd  May  £6,  fir^cled  thereon  for  the  purpose  of  clearlM 

JSBaT  ^^®  railway  of  snow   and  ice   accumulated 

thereon  and  render  safe  the  pas8<ige  of  the 

ERROR  to  the  Circuit  Court  of  the  United  ^°«*°«  ^  "^^'^^  ?**^  P^.'^.  was  attached  over 

ISlates  for  the  District  of  MinnesoU,  to  re-  *'";  "P^°  said  railway  of  defendant. 

, [ "That  on  the  said  10th  day  of  January, 

JJoTE.—Aatomaater'Bdutytofurnisn  Buitcibleand  18^8,  the  said  defendant  corporation  kuow- 

M/cmachineru  and  appliance.'*;  and  lidiiilily  loser-  iogiyi  willfully,  negligently,  and  carelessly  al- 

vantfor  their  being  ingujjlcient  and  out  ofrcixiir^  see  lowed  to  be  and  remain  upon  said  engine  No. 

note  to  Kichmond  &  D.  K.  Ck>.  t.  Elliott,  87: 738.  101.  attached  thereto  as  aforesaid,  a  certain 

A$  to  resiiomibilitu  of  nuuter  in  servant  for  cart-  pilot  plow,  the  iron  braces,  bolts,  and  rods  of 

fulness  and  competency  of  coservantSn  see  note  to  which  were  broken,  imperfect,   and   insuffl- 

Wabash  R.  Co.  v.  McDaniels, 27:  «K>.  cient,  by  reason  of  which  condiUon  the  eaid 


or  brahernenfor  injuries  while  coupling  can:  vfolar  ^  '""^  «|/  «uii  ..««^*^.    ^ul>8tructing  [jl^i-. 

tion  of  rules,  see  note  to  Kohn  v.  McNulta.  37: 150.  s^^^  ^^^  ice  instead  of  cutting  through  the 

AS  to  trw//nwcni  or  persons  on  track  of  railro^tds;  s^^^p.  ?*  ^^  *"e  intention  of  lU  construction 

duiyofradroad  comuany  towartls  (hein^  see  note  to  rendering  the  running  of  said  engine  upon  said 

Mitchell  V.  New  York,  L.  K  &  W.  R.  Co.  3C:  lOGl  railway  dangerous,  and  that  the  aaid  defpndrtnt 
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well  knew  of  the  broken,  defcr-tivc,  and  dan- 
gerous condhion  of  *«Hid  enidne  Mo,  161  at  Ibo 
time  the  said  Hugh  M.  Munro  wan  so  ordered 
to  run  the  SHine  upon  and  over  said  railway, 
notwilbatandinj^  which  liie  said  defendant 
corporation  did  ne«^li/;ently  and  carelessly 
furnish  to  said  Hugh  M.  >iunro  said  engine 
with  the  said  hroken  and  imperfect  pilot  plow 
attached  thereto  to  run  over  and  upon  its  said 
line  of  railvvjiy. 

"That  while  said  Huc^h  M.  Munro  was 
running  sa'd  engine  in  performance  of  his 
duty  as  such  engineer  and  pursuant  to  the 
oniers  of  said  defendant  corporation,  and  ha- 
fore  daylight  on  said  lOih  day  of  January, 
IKmS,  near  Gray  Cliff,  in  said  territory  of  Mon- 
tnim,  tlie  said  engine  struck  an  accumulation 
of  snow  and  ice  which  said  defendant  had 
carelessly  and  negligently  allowed  to  accumu- 
late upon  its  SMid  railway  truck,  and  the  pilot 
plow  of  sajjl  engine,  by  reason  of  its  broken, 
loose,  and  imperfect  condition  aforesaid,  did 
ride  upon  said  accumulation  of  snow  and  ice. 
tberel)3'  derailing  said  engine  and  throwing  j 
the  same  from  said  railway  track,  whereby 
the  said  Hugh  M.  Munro  was  instantly  killed. 

•  •  •  •  • 

"That  the  law  of  the  territory  of  Montana 
goveinmg  actions  for  recovery  of  damages  for 
CMUsintr  death  was  on  the  lOth  day  of  Janu- 
ary, 1888,  and  now  is  sections  13  and  14  of 
title  II  of  said  chapter  1  of  the  first  division 
of  Code  of  Civil  Piocedure  of  the  territory  of 
Montana;  which  sai<i  sections  of  said  law  of 
said  teriitory  are  in  the  words  and  figures  fol- 
lowing, viz: 

•*  'Section  13.  A  father,  or,  in  case  of  his 
death  or  desertion  of  his  family,  the  mother, 
may  maintain  an  action  for  the  injury  or  death 
of  a  child,  or  a  guardian  for  the  injury  or 
death  of  his  ward. 

**  'Section  14.  Where  the  death  of  a  person 
Dot  being  a  minor  is  caused  by  the  wrongful 
act  or  neglect  of  another,  bis  heirs  or  personal 
repre^-entativesmay  maintain  an  action  fordam- 
103]ages*again8t  the  person  causing  the  death 
or  if  such  person  be  employed  by  another  per- 
son who  is  responsible  for  his  action,  then 
also  against  such  other  person.  In  every  ac- 
tion under  this  and  the  preceding  section  such 
damages  may  be  given  as  under  all  the  cir- 
cumstances of  the  case  may  be  Just.' " 

The  rase  was  removed  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Minne- 
sota, where  an  answer  was  filed  by  the  defend- 
ant, denying  the  averments  of  the  complaint, 
and  alleging  that  th6  death  of  Munro  was 
caused  solely  by  bis  negligence  and  careless 
ness,  and  not  by  the  negligence  of  the  defend- 
ant or  any  of  its  servants  or  employes. 

There  was  a  verdict  and  judgment  below  in 
favor  of  the  plaintiff  for  $10,000.  To  review 
that  judgment  this  writ  of  error  is  sued  out. 
The  errors  assigned  are  as  follows: 

"First.  The  court  erred  in  charging  the  jury 
as  follows:  'Did  it  fail  to  discharge  any  duly 
which  the  law  imposed  upon  it  for  the  safety 
of  its  employe,  the  plaintiflT's  intestate?  If  it 
did,  and  if  such  negligence  was  the  cause  of 
the  death  of  the  engineer,  Munro,  then  the 
plaintiff  is  entitled  to  recover.' 

"Second.  The  court  erred  further  in  charg- 
ing the  jury  as  follows:  'The  charge  in  this ! 
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complaint  is  that  \\\U  death  was  caused  by  Iho 
der.Hlment  of  ilie  engine,  which  took  placer  Ix;- 
cause  the  plow  was  out  of  repair  as  (ieseribetl, 
or,  at  least,  that  the  defendant  had  not  used 
reasonable  care  in  clearing  iis  track,  and  that 
when  the  engineer  in  that  condiiiou  arrived  at 
this  cut,  two  miles  from  Gray  CiitT,  Ihe  snow 
had  accumulated  to  such  an  exteot  t!iat  the 
engine  was  thereby  derailed,  aiul  that  it  was 
this  negligence  which  caused  the  deaih.* 

"Thinl.  The  court  erred  further  in  dnrir- 
incr  the  jury  as  follows;  'Mnny  s!mi»s  Imvc 
dilTercnt  laws.  The  law  in  this  state  inilil  re- 
cently was  that  only  $5000  could  he  given  in  a 
cn«c  of  death.  It  has  lately  been  intreus'.-d  to 
$a  0,000.' 

'Fourth.  The  court  erred  fuither  in  charir- 
ing  the  jury  as  follows:  *If  you  belit've  from 
all  the  evidence  in  the  case  that  the  phnniiir  is 
enlilhd  to  recover,  then  it  is  for  you  to  drtir- 
mine  what  compensation  you  will  trive  for:i»e 
deatli  of  the  plaintill's  intestate.  Tlie  law  of 
Montana  limils  it  to  such  an  an^>unt  as  you 
think  it  would  be  proper  under  ^all  fl;)4: 
circumstances  of  the  case,  and  that  is  tlie  law 
which  will  govern  in  this  case.* 

"Fifth.  The  court  erred  further  in  rcftisinjx 
to  give  to  the  jury  the  foliowinir  rerjue^l  ten- 
dered by  defendant's  counsel:  'Vou.  the  jiny. 
are  instructed  to  find  a  verdict  for  the  de- 
fendant.* 

"Sixth.  The  court  erred  further  in  refu>in:: 
to  give  to  the  jury  the  following  re<|uest  ten- 
dered by  defendant's  counsel:  'The  laws  of 
Minnesota  limit  the  amount  of  damages  to  he 
recovered  in  this  case  to  five  thousand  dolhir*^.* 

"Seventh.  The  court  erred  further  in  retu*f- 
ing  to  give  to  the  jury  the  following  rcfjur-si 
tendered  by  defendant's  counsel:  'The  court 
instructs  the  jury  that  unless  they  find  that  it 
was  customary  for  defendant  company  to  send 
a  snowplow  in  advance  of  the  trains  running 
east  from  Livingston  during  storms  of  this 
character,  and  that  unless,  further,  the  acci- 
dent occurred  by  reason  of  the  negligent  and 
careless  failure  of  the  defendant  to  send  such 
snowplow  in  advance,  they  will  find  for  the 
defendant.' 

"Eighth,  The  court  erred  further  in  refus- 
ing to  give  to  the  jury  the  following  request 
tendered  by  defendant's  counsel:  'The  ci»ur; 
instructs  the  jury  that  unless  they  find  that  the 
defendant  carelessly  and  negligently  furnished 
to  the  deceased  engineer  a  plow  attached  to  his 
engine,  the  iron  bolts  and  rods  of  which  were 
broken,  imperfect,  and  insufficient,  and  that 
by  reason  of  which  condition  the  said  plow 
was  loose  and  insufficiently  secured  to  the  pilot 
of  said  engine,  and  that  when  the  said  engine 
struck  the  snow  at  the  cut,  as  testified  to.  the 
pilot  plow  of  said  engine,  by  reason  of  its  said 
broken,  loose,  and  imperfect  condition,  did 
ride  upon  the  accumulated  snow  and  ice  at 
said  cut,  and  that  thereby  the  said  enirine  was 
thrown  from  the  track,  the  jury  will  find  for 
the  defendant.*" 

^frssr8.  Jas.  McNang^ht,  A.  H.  Gar- 
land and  H.  J.  May*  for  filaintiff  in  error: 

Allegations  of  negligence,  where  the  aciion 
is  brought  by  an  employe,  must  be  more 
specific  than  when  a  passenger  is  plain  nil, 
and  tliough  a  general  charge  of  negligence 
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Bi'^bt  be  sufficient  where  the  passcneer  \% 
plainlifr.  ncprligence  cannot  be  proven  under  it 
when  an  employ^  is  plaintiff. 

dark  ▼.  Chicago,  B,  dt  Q.  R.  Co,  15  Fed. 
Rep.  6<8;  Waldlaer  v.  IJannibal  d  8t,  J,  R. 
Co.  71  Mo.  514.  2  Am.  &  Eng.  R.  Cas.  146; 
Btifingtou  ▼.  Atlantic  <fe  P,  R.  Co,  64  Bio.  246: 
Capital  Bank  ▼.  Armtttrong,  62  Mo,  69;  Chap- 
man V.  (Wahan,  06  Mo.  299;  Carbon  v.  Cuin- 
tninga,  69  Mo.  821;  Colu/nbui,  C,  &  1.  R.  Co,y, 
7'n/«»c'i.68I11.645;  Batterson  ▼.  Chicago  dO. 
T  R,  Co.  49  Mich.  184,  S  Am.  &  Eug,  R.  Cas. 
123. 

A  servant  who  has  a  reasonable  opportunity 
to  inform  himself  of  the  defects,  is  presumed, 
by  remaining  in  the  company's  employ,  to 
have  assumed  the  risks  of  such  defects. 

Pierce,  Railroads.  379;  Ti»r»mp.  Neg.  lOOS; 
Houston  d  T.  C,  R.  Co,  ▼.  FoieUr,  56  Tex.  452, 
8  Am.  &  Enff.  R  Cas.  604. 

The  parly liad  his  selection  as  to  the  forum; 
thai  bii'ing  so.  it  is  but  rifrht  and  profK'r  he 
should  have  only  the  reme<iy  afforded  by  the 
law  of  the  forum  of  his  selection. 

VVhart  Conf.  L.  §^  479,  747,  754;  Gould, 
PI.  (2d  ed.)  104-112,  181.  et  uq.\  8tory,  Conf. 
L.  tJ  556,  et  aeq.i  Konce  v.  Richmond  d  D,  R,  Co. 
33  Fed.  Rep.  429;  Moityn  v.  Fabrigas,  1 
8uiith,  Lead.  Cas.  1037. 

M'Snra.  Reuben  C.  Benton  and  Frank 
Eealif^  tor  defendant  in  error: 

Having  given  notice  to  the  company,  the 
employ€  had  the  right,  after  a  sufficient  time 
ha<i  elapsed  to  make  the  repairs,  to  assume  that 
the  repairs  had  been  made. 

lloaqh  V.  Texat  d  l\  R,  Co,  100  U.  S.  213 
(2*>:612»;  Greene  v.  Miuneapolindfit,!,.  R.  Co, 
81  Minn.  248,  47  Am.  Rep.  7«r);  Litt'e  Rock  d 
Ft,  S,  li.  Co.  V.  Dvffey,  85  Ark.  «02.  4  Am.  Jc 
En<?.  R.  Cas.  637;  iShearm.  <&  liedf.  Neg.  g90; 
Thorrp.  Neg.  1009.  1010. 

Wherever,  by  eiiher  the  common  law  or  the 
statute  law  of  a  state,  a  right  of  action  has  be- 
come tixed  and  a  legal  liability  incurred,  that 
lialility  may  be  enforced  and  the  n;;ht  of  ac- 
tion piirsued  in  any  court  which  has  jurisdic- 
tion of  such  matters  and  can  obtain  jurisdic- 
tion of  the  parlies. 

Denivck  v.  Central  R.Co.  of  N.  J.  103  U.  8. 
11  <2(i:  489);  /lerriekv.  MinneapoliBdSt.  L.  R, 
Co.  31  Minn.  11,  47  Am.  Rep.  771. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

For  convenience,  we  shall  consider  the  va- 
rious assignments  of  error  without  regard  to 
thiir  numerical  order. 

The  third,  fourth,  and  sixlh  asMgnments  in- 
volve the  same  question,  and  may  he  decided 
upon  together. 

The  plaini ill's  Intestate  was  an  enclneer  in 
the  employ  of  the  defendant  corporation  in  the 
territory  of  Montana,  and  the  accident  by 
which  he  lost  his  life  ocrurn'd  there.  The 
law  of  the  territory  of  Montana  at  the  time 
provided  as  follows: 

'•VVIhtc  the  death  of  a  person  not  being  a 
minor  is  caused  by  the  wrongful  actor  neclect 
of  another  his  heirs  or  personal  representatives 
inaymaintain  an  action  for  daniag(>s  against 
the  person  causing  the  death,  or  if  such  p<;r.son 
bo  J'm ployed  by  another  person  who  is  r«!spon 
1SI7J  sible  for  his  action,  then  also  *againsi 
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such  other  pftrson.  In  every  action  under  this 
and  the  preceding  section  such  damages  miir 
be  given  as  under  all  the  circumstances  of  the 
case  may  be  just."  Section  14,  title  II.  chap- 
ter I,  first  division  of  the  Code  of  Civil  Proce- 
dure of  the  Territory  of  Montana. 

Under  the  law  of  Minnesota,  when  the  death 
occurrel.  the  limit  of  recovery  in  cjiseof  death 
was  1^000,  but  at  the  time  of  the  trial  of  the 
case  in  the  court  below  this  limit  had  been  In- 
creasctl  to  $10,000  by  amendment  of  the  Min- 
nesota statutes. 

The  question  which  those  as.slgn men ts of  e^ 
ror  present  Is,  was  the  amount  of  damage  to 
be  control  If  ;d  by  the  law  of  the  place  of  em- 
ployment and  where  the  accident  occurred,  or 
by  the  law  of  the  forum  in  which  the  suit  was 
pending?  In  the  Ch<v.  of  llerrirk  v.  Minneapo- 
lis d  St.  L.  R.  Co.  repnrud  in  31  Minn.  11,  47 
Am.  Rep.  771,  which  Involved  the  question  of 
whether  the  courts  of  Minnesota  would  enforce 
and  apply  to  a  suit  in  that  state  for  a  cau.se  of 
action  originating  in  Iowa  a  law  of  the  state  of 
Iowa  making  railroaci  corporations  liable  for 
damages  sustained  by  its  employ§4  to  conse- 
quence of  the  neglect  of  fellow  servants,  the 
court  said: 

"The  statute  of  another  state  has,  of  course, 
no  extraterritorial  force,  but  rights  acqiiirfd 
under  it  will  always.  In  comity,  he  enforced, 
if  not  against  the  public  policy  of  the  laws  of 
the  former.  In  such  cases  the  law  of  the  p'jice 
whern  the  right  was  ac<pureil,  or  the  liatnlity 
was  incurred,  will  govern  as  to  the  rt'uht  of  at* 
lion;  while  all  that  pertains  merely  to  the 7v/*i- 
edy  will  be  controlled  by  the  law  of  the  state 
where  the  action  is  brought.  And  we  think 
the  principle  is  the  same,  whether  Ihe  right  of 
action  be  ex  contractu  or  cj^  dttifto, 

*'The  defenjlanl  admits  the  general  rule  to 
be  as  thus  stated,  but  contends  that  as  t4»  siai- 
utory  actions  like  the  present,  it  is  sut»j»n  lo 
the  qualification  that,  lo  sustain  the  action,  ilie 
law  of  the  forum  and  the  law  of  the  plai-e 
where  the  right  of  action  acerue<l  must  ci>nenr 
in  holdinir  that  the  act  done  gives  a  riuht  uf 
action.  We  admit  that  some  text  writ er<— 
notably.  Rorer  on  Ifitcrsiate  I/iw — seem  to  lav 
*down  this  rule,  but  the  authorities  [108 
cited  generally  fail  to  sustain  it. 

"But  it  by  no  means  follows  that,  because 
the  statute  of  one  state  difTcrs  frcun  the  law  of 
another  state,  therefore  it  would  be  held  con- 
trary to  the  policy  of  the  laws  of  the  IuiI'T 
Slate.  Every  day  our  courts  are  enforjing 
rights  under  foreign  contracts  where  the  /c/ 
loci  contractus  and  the  lex  fori  hth  altoire'licr 
dilTerent,  and  yet  we  construe  these  controi^is 
and  enforce  rights  under  them  ace<»r<liii:r  to 
their  force  and  effect  under  Ihe  laws  of  the 
state  where  made.  To  justify  a  court  in  refus- 
inir  to  enfoice  a  right  of  action  which  aeeniwl 
under  the  law  of  ani»lhcr  slate,  be<»ause  agiinsl 
the  policy  of  our  laws,  it  must  appear  that  it 
is  again.st  good  morals  or  natural  justice,  ec 
that,  for  s<»mc  other  such  reason,  the  enforce- 
ment of  i!  would  be  preju<llcial  to  the  general 
interests  of  our  own  citizens.  If  the  state  of 
Iowa  sees  (it  to  impose  this  obligation  u|Mm 
those  operating  railroads  within  her  liounds, 
and  to  make  it  a  condition  of  the  employment 
of  those  who  enter  their  service,  we  see  noth- 
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ing  In  Buch  a  law  r*»piignant  cfllirr  to  good 
momU  or  natural  jusiice.  or  prejutlicial  to  llie 
intcn'sts  of  our  own  cliizens." 

Tills  opinion  of  ihe  supreme  court  of  Minne- 
Bota  Is  in  Hccr.nl  with  the  rule  aunounceji  l»y 
6%/r/,/'/»^/>^  Marshall  In  The  Antelo]^,  23  U. 
B.  10  WhfHl.  6G  [«:  20H];  In  rfferrinfir  to  tl>at 
caw  in  Tcxnn  <t'  P.  H  Co.  v.  Cox,  1 15  U.  8. 
503  [30:  8'jy],  the  court  Siild.  "  the  courts  of 
DO  counlry  execute  the  penal  laws  of  anoiher. 
But  wc  have  held  thut  that  rule  cannot  he  In- 
voke<i  as  applied  to  a  statute  of  this  kind,  which 
merely  authorizes  a  civil  action  to  recover 
damages  for  a  civil  injury."  The  rule  thus 
enunciated  had  l>een  adopted  In  previous  cases, 
and  has  since  been  approved  by  this  court. 
Smith  v.  Cuudi-y,  42  U.  8.  1  How.  28  [11:  851; 
The  China  v.  Wahh,  74  U.  S.  7  Wall.  53.  64 
[19:  67.  71];  Dennick  v.  Central  R.  Co.  of  N  J. 
103  U.  S.  11  [26:  4H91:  Aatwnal  .!S'cam  Nav. 
Co.  V.  Dyer  {:'The  Scof/amV),  105  U.  8.  24.  29 
[26:  una.  1003];  Uuntington  v.  AtfriU,  140  U. 
S.  070  [;<6:  ll.i«].  Indeed  In  Trxn»  tC*  l\  R, 
Go.  V.  Cox,  supra,  Mr,  Chief  Ju^tit'e  Fuller, 
speaking  for  the  court,  said:  **The  question, 
however,  Im  one  of  general  law,  and  we  re«:ird 
it  as  sellled  iu  Dennick  v.  Central  R.  Co.  of  N, 
J." 

lOO]  *The  contract  of  employment  was 
made  in  Moutana.  and  the  accident  occurred 
in  that  stale,  while  the  suit  was  brought  In 
Minnesota.  We  think  there  was  no  error  in 
holding  that  the  ri.uhl  to  recr>ver  was  governed 
by  the  Ifx  loci,  and  not  by  the  lex  fori. 

The  filth  error  assigned  is  the  refusal  to  in- 
struct the  jury  to  find  a  verdict  for  the  defeud- 
ant. 

The  evidence  tended  to  show  that  Munro  was 
an  eniiiueer  in  the  employ  of  the  railroa  I  com- 
pany at  the  town  of  Livingston;  that,  a.'*  such 
engineer,  he  was  drivinir  engine  No.  101  .some 
time  in  thel:iiler  part  of  l)ccem!)er;  that  whilst 
driving  tlie  tMifjine  he  discovered  that  an  appli- 
ance known  as  the  **piIot-plow,"  which  was 
attached  to  the  en^'ine.  wa^  out  of  (uder,  and 
in  a  dangerous  condii ion.  The  purpose  f>f  such 
a  plow  is  to  push  the  snow  from  the  track,  and 
if  not  properly  braced,  8*^  staled  by  one  of  the  ' 
wltne.«seH,  it  is  likely  to  "rise  up  and  ri«leovcr 
thediilt,  instead  of  going  ihnuigh  it,  and  the 
natural  result  would  he  to  llirow  the  engine 
trucks  from  the  tracks."  After  .Munro  discov- 
ered that  the  plow  was  defective,  he  called 
the  attenii(»n  of  the  foreman  of  the  shop  and 
master  njcchanic  to  it<e.»n«liilon.     On  or  about 


paired.  Testimony  wag  adduced  by  theplatn* 
tiff  tending  to  show  that  the  necessary  repaira 
had  not  been  made,  and  that  at  midnight  oa 
the  9ih,  when  the  engineer  was  called  upon  to 
take  charge  of  the  engine,  the  *condi  [200 
tion  of  the  plow  was  (pdle  as  defective  as  it 
had  been  some  two  weeks  before,  when  the  en- 
gineer had  made  his  report  of  its  condition  to 
the  foreman.  On  the  oilier  hand,  the  defendant 
offered  teslim'»ny  which  tended  to  show  that 
the  repairs  had  been  made.  It  was  proven  that, 
at  the  time  Munro  was  called  upon  to  t:ike 
charge  of  the  engine,  on  the  night  of  the  9ih, 
the  round-house  whs  so  full  of  steam  that  the 
eoirine could  not  have  been  critically  examined 
by  him.  The  presence  of  this  steam  was  due  to 
the  fact  that  there  was  no  beating  apparatus  la 
the  round-house,  and,  therefore,  steam  was 
allowed  to  escape  therein,  in  order  to  prevent 
the  engines  from  fn-ezing.  There  was  some 
evidence  that  the  effect  of  the  defective  pilot 
plow  would  be  to  throw  the  train  from  the 
track  wheneverthe  cnglnestruck  an  nccumula* 
tlon  of  snow  which  bad  been  in  any  way  im- 
pacted, the  resistance  of  the  snow  having  the 
effect  of  pushing  the  defective  plow  up  and 
thus  derailing  the  engine.  On  the  other  hand, 
there  was  other  evidence  that  such  a  result 
could  DOt  have  followed  from  the  defect  in  the 
plow. 

Under  this  condition  of  proof  it  Is  clear  that 
the  iuNtructi  n  was  riuhtfully  refused.  Tlie 
obligation  of  the  em(doyer  to  furnish  to  hi<< 
employe  sound  implements  is  estahlivtied. 
IJongh  V.  Tehran  di  P.  R.  Co.  100  U.  8.  213.  218 
[25:  612.  615];  Un*on  Par.  li.  Co.  v.  .S;///./er, 
ante,  p.  007.  And  the  fact  that  the  engineer, 
when  called  upon  at  midnight  on  the  U!h  t>) 
perform  duty,  to(»k  the  engine  out  un<ler  the 
conditions  surrouiitling  it  in  the  roundhouH', 
implies  no  a^sunipiion  hy  him  of  the  risk  of 
detective  nnichiuery.  The  proof  showed,  or 
tended  to  show,  that  notifi*'ation  by  the  en- 
gineer to  the  foreman  and  master  mechanic  of 
the  exi^itence  of  the  defect  wa«  given  s^nnc  ten 
or  twelve  <luvs  l»efore  the  ;ic<*itlent,  and  that  at 
the  time  there  was  an  impn's^ion  crealecl  in 
Munro's  mind  that  it  was  to  be  remedied.  It 
also  shows  that  work  of  this  character  wsis 
usuall}'  done  in  the  shops  jit  ]iivingi-»<in,  over 
which  the  foreman  presided  and  in  which  t!iO 
engine  lay  when  tlie  notice  was  given.  From 
the  time  of  (he  notice  up  to  the  time  when  the 
en«xlneer  was  calletl  u|>on  to  u«e  the  t'm^ine  he 
was  n<it  on  du'v.  but  wasah-ent  on  .*.i<k  have. 


the  2d  of  January,  Munro  wn.s  taken  sick  and  As  theeinpli.ye  had*j:iven  noliceof  the[l!()  I 
did  not  puisue  his  occupation  until  January  defect  to  tiie  j»n»perol!ieer  whose  tluty  it  was  to 
9,  when  he  reported  for  duty.  At  ab:»ui !  lUMke  the  repaiis,  and  the  impression  had  Ucn 
twelve  o'clock  that  night,  whiie  a  severe  snow  I  conveyetl  to  him  that  the«e  would  be  noide,  ho 
biorni  was  rnging,  Munro  was  pent  f4»r,  hy  '  had  ariirht  to  assume  that  th<*y  h;el  Iven  in  ide, 
m'  «^i  !ii:er.  to  t;ike  out  a  pass-.-nger  train.     The  ,  ami  to  act  ui>on  that  assnrnpiion.  Tht  mere  f  ict 


train  wa?<  del.'iyed  in  getting  away  from  Liv 
in;;^ton.  and  left  that  place  about  two  oV!«i(  k 
in  the  morning  drawn  by  engine  No.  101,  wiih 
Monro  in  chnrire  as  engineer.  At  a  plaee 
calkij  Gray  CliIT  the  eneine,  in  passing  through 
a  cut,  ciip-ized,  and  Munro  was  killed. 

There,  was  no  conflict  of  evidence  as  to  the 
fact  that  the  plow  was  defective  some  two 
wci'ks  before  the  accident,  when  Munro  so 
Htatcil  to  the  foreman  and  mailer  mech mic, 
but  there  was  a  conflict  upon  ih(;  qu'>iion 
whetJier  or  not  it  had  been  sub^'Cipuuily  re- 
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of  his  takintr  the  enirine  out  at  midniL'hl  under 
thecir<Mimstancesdi«i  ii.>t  of  itself,  un'U'»p.irii  d 
by  riiher  proof,  imply  an  ns«.unip»ion  l»y  him 
of  the  rlssk  resuliin^r  fr.»m  the  daiiL^ep.n-.:  .irnl 
defective  ccmdiiion  of  the  attaciom  nt  to  die 
cncine.  /A./////;  v.  TiXat^  cfc  P.  R.  C).  100  U. 
8.  2ir,  12.):  61  7J. 

The  tirst  assignment  of  error  is,  we  tlni'., 
without  merit.  The  lanifuaae  of  tlie(!.:«»j.3 
complained  of  Is:  "  Did  it  [Ihedef*  nd.»n»  emu- 
|>an}  ]  fail  to  discharge  any  duly  wliich  the  law 
imposed  ui)ou  it  for  the  safety  of  Its  ciup!< »;.'•, 
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the  pUlotiff't  fotesUte?  If  it  did,  and  if  such 
BPglii^ence  was  the  cause  of  the  Heath  of  the 
en  gi  Deer,  Munro,  then  the  plain  till  is  entitled 
to  recover."  Separated  from  the  context  this 
general  language  might  have  misled,  but  when 
cnnsidered  in  proper  connection  with  the  rest 
of  the  instrucuon  given,  it  could  not  have 
done  po. 

The  eighth  error  assigned  was  to  a  refusal  of 
the  court  to  give  the  following  charge:  "  The 
court  instructs  the  Jury  that  unless  they  find 
thrit  the  defendant  carelessly  and  negligently 
furnished  to  the  deceased  engineer  a  plow  at- 
tHchcd  to  his  engine,  the  iron  bolts  and  rods  of 
which  were  broken,  imperfect  and  insulllcicnt, 
and  that  by  reason  of  which  condition  thes:ii(I 
i:lo;v  was  loose  and  insufllriently  secured  to 
tiic  pilot  of  said  engine,  luid  that  when  the 
said  engine  struck  the  snow  at  the  cut,  as  tes 
tified  to,  the  pilot plnw  of  said  engine,  by  rea- 
son of  its  KHid  broken,  Ioomc,  and  imperfect 
condition,  did  ride  upon  the  nccumulaied 
■pow  »nd  ice  nt  said  cut,  and  that  thereby  the 
i»ai«l  enffine  was  thrown  from  the  track,  the 
jury  will  find  for  the  defendant."  Thecharge 
which  the  court  gave  was  substantially  as  re- 
qu<'sted,  and  coirectly  stated  the  law.  It  was 
HS  follows:  *'The  court  instructs  you  that  un- 
\tnf>  you  find  that  the  defendant  ne^ligentl}'  and 
carelessly  furnished  to  the  deceased  engineer  a 
plow  attached  to  his  engine,  the  iron  bolts  and 
2 02]  rods  of  which  "were  broken.  *imper- 
fect,  and  insufficient,  and  by  reason  of  said 
imperfect  condition,  when  the  engine  struck 
the  snow  at  the  cut,  as  testified  to,  the  engine 
and  tender  were  derailed  by  reason  thereof, 
which  caused  the  accident  In  question,  then 
the  defendant  would  be  entitled  to  a  verdict. 
The  claim  is  that  the  snow  had  accumulated  to 
such  an  extent  in  that  cut  that  when  the  engine 
•truck  it,  the  plow  being  in  the  condition  in 
which  it  was,  it  was  unable  to  clear  the  track, 
the  accumulation  of  snow  being  so  great,  and 
that,  as  described  by  some  witnesses,  it  rode  up 
and  threw  the  engine  off  the  track  from  the  fact 
that  the  front  trucks  of  the  engine  could  not 
ride  over  it.  I  instruct  you  that  unless  the 
cause  of  this  derailment  and  the  throwing  over 
of  the  engine  was  the  imperfect  condition  of 
this  plow,  that  it  could  not  clear  the  cut  from 
the  snow  which  had  accumulated  there,  but 
the  engine  was  thrown  overand  thereby  death 
ensued — unless  this  is  found  to  be  true  to  the 
satisfaction  of  the  jury,  the  defendant  would 
be  entitled  to  a  verdict."  We  can  see  no  mate- 
rial variance  between  the  charge  requested  and 
the  charge  which  was  given. 

The  seventh  error  asxigned  is  to  the  refusal 
of  the  court  to  instruct  the  jury  *'that  unless 
they  find  that  it  was  customary  for  defendant 
company  to  send  a  snowplow  in  advance  of 
the  trains  running  east  from  Livingston  during 
storms  of  this  character,  and  that  unless,  fur- 
ther, the  accident  occurred  by  reason  of  the 
negligent  and  careless  failure  of  the  defendant 
to  send  such  snowplow  in  advance,  they  will 
find  for  the  defendant."  This  instruction  was, 
of  course,  justly  refused,  because  it  implied 
that  the  defendant  was  entitled  to  a  verdict, 
if,  contrary  to  its  custom,  it  had  not  sent  a 
snowplow  in  advance  of  the  train,  without 
reference  to  the  defective  condition  of  the 
pilotplow,  which  was  the  cause  of  action  upon 
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which  the  plaintiff  relied.  Indeed,  althoagii 
the  petition  charged  negligence  on  the  part  of 
the  defendant  in  failing  to  send  a  snowplow 
ahead  of  the  train,  the  action,  as  stated  in  ths 
complaint,  was  predicated  upon  the  defect  in 
the  machinery,  or  pilotplow — the  failure  to 
send  the  snowplow  being  alleged  as  a  mere 
incident  or  remote  cause  of  damage.  And  thii 
distinction  was  elucidated  *with  great  [2U3 
clearness  in  the  charge  of  the  court.  It  nowhere 
indicated  that  there  could  be  any  liability  on  the 
part  of  the  defendant  arising  from  the  failure 
to  send  a  snowplow  ahead  of  the  train,  as  a 
distinct  and  substantive  cause  of  action.  It 
referred  to  the  failure  to  send  a  snowplow 
ahead  of  the  train  merely  as  the  reamm  why 
it  was  necessary  to  have  the  pilotplow  at- 
tached to  the  engine.  The  court  said:  *'  The 
charge  in  this  complaint  is  that  this  death  was 
caused  by  the  derailment  of  the  engine,  which 
took  place  because  the  plow  was  out  of  repair 
as  (lescrilied,  or  at  least  that  the  defendant  had 
not  used  reasonable  care  in  clearing  its  tracks, 
and  that  when  the  engineer  with  the  engine  in 
that  condition  arrived  at  this  cut,  two  miles 
from  Gray  Cliff,  the  snow  had  accumulated  to 
such  an  extent  that  the  engine  was  thereby  de- 
railed, and  that  it  was  this  negligence  on  the 
part  of  the  defendant  that  caused  the  death." 
In  other  words,  throughout  the  whole  charge, 
the  court  instructed  the  jury  that  the  liability, 
if  any,  must  result  from  the  defective  condi- 
tion of  the  machinery  or  pilotplow  of  the 
engine;  and  where  it  referred  to  the  failure  to 
send  a  snowplow  ahead  of  the  train  as  an  act 
of  negligence,  treated  it  as  negligence  giving 
rise  only  remotely,  and  not  proximately,  to  the 
injury;  the  proximate  cause  being  the  defec- 
tive machinery,  and  the  remote  the  accumula- 
tion of  snow,  which  rendered  the  use  of  the 
engine  unsafe  because  of  the  defect  in  the 
pilotplow  attached  thereto. 

Judgment  affirmed, 

Mr.  Justice  Jackson  not  having  heard  the 
argument,  took  no  part  in  the  decision  of  thif 
cause. 


THE  COVINGTON  &  CINCINNATI  [204 
BRIDGE  COMPANY.  Piff.  in  Err., 

V. 

COMMONWEALTH  OF  KENTUCKY. 

(See  8.  C.  Reporter's  ed.  204-238.) 

Bridge  connecting  states  of  Ohio  and  Kentudtg 
—poicer  of  state  to  regulate  tall — interstaU 
commerce, 

1.  The  Kentucky  law  of  1890  flxfnsr  rates  of  toll 
and  fare  over  the  brldfre  of  The  Covin)rton  k 
Cincinnati  Bridt^e  Co.,  spanninfr  the  Ohio  rirsr 
and  oonneetinfc  the  states  of  Ohio  and  Kentucky, 

NOTB.— Jl«  to  poxoer  of  Congress  to  regulate  com- 
merce,  see  note  to  Gibbons  v.  Ogden,  6:  S3,  and  to 
Brown  v.  Maryland,  6:  e78.. 

As  to  interstate  commerce:  regulation  of:  power  ef 
Congress:  how  far  excJwlve,  see  note  to  Oloucester 
Ferry  Co.  v.  Pennsylvania,  89: 158. 

As  to  poioer  of  Congress  to  control  eommerte:  tieiU 
statute  when  invaiid  as  t>eing  a  rtauiatton  of  eoai- 
merce:  drummers:  vessels:  railways:  ieUaraph  enm- 
panics:  state  tax  on  commerM,  iiTheniiuKiikl*  eee  nets 
to  Harmon  t.  Chicaffo,  87: 218. 
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!■  an  attempted  regrulatlon  of  commerce  which  it 
is  not  within  the  power  of  the  state  to  make. 

S.  A  state  has  no  power  to  resrulate  tolls  upon  a 
bridfre  connectinfrsuch  stnto  with  another  state; 
Contf  ress  alune  bus  such  power. 

4.  Wlicther  two  states  ciin,  in  the  absence  of  legls- 
hition  by  Congress,  fix,  by  reciprocal  action,  the 
rut4-8of  toll  and  fare  over  a  bridge  connectiufr 
snch  state^j.  this  court  does  not  decide  in  this 
wise. 

a.  A  brldiro  across  waters  between  two  states  and 
connect  iii;r  such  statca,  is  an  instrument  of  intcr- 
stiiie  coiiiiueiuo  and  traOlc  across  it  is  interstate 
commerce. 

[No.  1025.] 

Argued   Jan.    SG,  20,  30,     ISOJ^,       Rmrgued 
April  J5,  ISDj^.     Dtculeil  May  g6,  1S94. 

IN  ERIiOTl  to  the  Court  of  Appeals  of  the 
Stale  of  Kentucky,  to  review  a  judgment 
of  thai  court,  aflirming  the  ju^L'^inent  of  the 
criminal  court  of  Kenton  county,  in  that  state, 
adjudging  the  defendant.  The  Covington  & 
Cincinnati  Bridge  Company,  guilty  of  the  of- 
fenses charged  in  an  iudicimenl  against  that 
company,  for  collecting  illegal  tolls  upon  the 
bridge  of  that  company  across  the  Ohio  river 
between  the  states  of  Kentucky  and  Ohio,  and 
imposing  a  fine  upon  defendant.  Jitveriaed, 
and  case  remanded  for  further  proceedingt, 

Statement  by  JWr.  JuHtiee  Brown: 

This  was  an  indictment  found  by  the  grand 
Jury  of  Kenton  county,  Kentucky,  against  the 
defendant  Bridge  Company  for  demanding 
and  collecting  illegal  tolls,  refusing  to  sell 
tickets  at  the  rates  required  by  law,  und  for 
failing  to  keep  an  ofDce  for  the  sale  of  tickets 
at  its  bridge  in  f^aid  county. 

The  Covington  &,  Clncinnali  bridge  Com- 
pany was  iucoriKJrated  under  an  art  of  the 
legiblature  of  Kentucky,  nppiovrd  February 
17,  1846,  the  third  section  of  which  required 
the  confirmation  of  the  :ict  by  the  state  of  Ohio, 
before  the  corporation  slioulcl  open  its  bo(»ks 
206]  for  sul)scripliou.*anil  the  i  ii^hth  section 
of  which  d(  chtrcd  that  "the  \  ro<ident  and  di- 
rectors shall  have  the  right  to  fix  the  rates  of 
toll  for  pas&in;^  over  said  bridge,  and  to  col- 
lect the  same  from  all  and  every  persou  or  per- 
sons passing  thereon,  with  their  goods,  car- 
ringe*<,  or  animals  of  every  description  or  kind; 
provided,  h:«wever,  that  the  ^Mid  company 
shall  lay  before  the  legislature  of  this  statu  a 
correct  statement  of  the  costs  of  said  bridge, 
and  an  annual  htutement  of  the  tolls  received 
for  passing  the  same,  and  also  the  cost  of  keep- 
ing the  said  bridge  in  repair,  and  of  the  other 
expenses  of  the  company;  and  the  said  presi- 
dent and  directors  shall,  from  time  to  time, 
reduce  the  rates  of  toll,  so  that  the  net  profits 
of  (be  said  bridge  shall  not  exceed  fifteen  per 
cent  per  annum,  after  the  proper  deductions 
are  made  for  repairs  and  charges  of  other  de- 
•criptions." 

By  an  act  of  the  legislature  of  Ohio,  enacted 
March  0. 1849,  this  company  was  made  a  body 
corporate  and  politic  of  that  state,  "with  the 
same  franchises,  rights,  and  privileges,  and 
subject  to  the  same  duties  and  liabilities,"  as 
were  specified  in  iis  original  incorporation;  and 
with  a  further  proviso  that  "nothing  herein 
contained  shall  be  construed  to  take  away  the 
jurisdiction  of  this  state  to  the  center  of  the 
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said  bridge,  nor  in  anywise  to  acknowledge 
the  jurisdiction  of  the  commonwealth  of  Ken- 
tucky this  side  of  the  said  center." 

Ou  March  20,  1850,  this  act  of  conflmiatioo 
was  amended  by  the  legislature  of  Ohio  by 
granting  the  company  *|)ower  to  enter  upon 
any  lands  in  the  city  of  Cincinnati,  from  low- 
water  mark  in  the  Ohio'nver  northwardly,  not 
exceeding  one  hundred  feet  in  width,  to  Fnml 
street,  and  a  impropriate  the  same  "  for  passage- 
ways and  abiMuuuts,  etc. 

The  original  act  of  incorporation  was 
amended  by  the  legis'ature  of  IventU(  ky  by 
the  following  amongst  other  sulisecjjient  act.s: 

1.  \\y  act  of  February  28,  18o«.  nuthnrily 
was  given  to  increase  the  capiuii  slock  froiu 
.$•{00,000  to  t^TUO.OOO,  with  po^er  ia  the  city 
of  Covington  to  subscribe  for  and  purchase 
$100,000. 

2.  By  act  of  February  H.  1858,  the  compnny 
was  authorizt.'d  *to  i.s^'iepreferre/i  s»<  (tk  [20^ 
under  certain  restriction'^,  such  stucUhuldeis 
to  rercive  dividends  of  6  per  r<  nl. 

3.  By  act  of  Fehrunry  Ti,  iJiiil,  the  capital 
stock  was  increased  to  $1.0tM).000,  one  half  of 
such  amount  in  preferred  stock,  and  to  pledge 
the  revenues  of  the  company  for  the  payment 
of  dividends  upon  such  preferred  stock  to  the 
extent  of  15  per  cent  per  annum. 

4.  By  act  of  January  21,  18^5,  the  capii  .1 
sloik  was  increased  to  S1.2.">0.0(K).  the  ad-li- 
tional  $250,000  being  pretcrred  stock,  the 
holders  of  which  should  enjoy  all  the  beneiits. 
privileges,  and  Immunities  to  which  the  hold- 
ers of  the  existing  slock  were  entitled. 

By  the  sixth  section  of  this  act  the  legisla- 
ture reserved  the  right  to  change,  alter,  or 
amend  the  original  c-iarter,  *'but  not  so  as  to 
abridge  or  injure  legal  or  equitable  rights  ac- 
quired thereunder." 

5.  \iy  act  of  February  25,  1805,  the  ahove 
sixth  section  was  repealed. 

6.  \iy  Act  of  Congress  of  February  16,  lStJ5, 
the  bridge  was  declared  to  be  a  lawful  struc- 
ture and  post  road  for  the  conveyance  of  the 
mails  of  the  United  States.  13  Stat,  at  JL 
4;il. 

The  bridge  was  completed  and  opened  for 
travel  January  1,  18G7. 

On  March  31.  18U0,  the  legislature  of  Ken- 
tucky passed  another  act  amendatory  of  the 
act  of  incorporation,  and  out  of  which  this 
prosecution  arose,  providing  that  it  should  be 
unlawful  for  any  person  or  corporation  to 
charge,  collect,  demand,  or  receive  for  passage 
over  the  bridge  spanning  the  Ohio  river,  con- 
structed under  such  act  of  incorporation,  any 
toll,  fare,  or  compensation  greater  than,  or  in 
excess  of,  certain  rates  prescribed  by  the  act, 
which  were  much  less  than  the  directors  had 
fixed  upon  under  tbe  eighth  section  of  the  act 
of  incorporation.  The  second  section  provided 
that  the  company  should  sell  passage  tickets 
over  their  bridge  at  these  rates,  emitling  the 
holder  to  passage  either  way  over  said  bridge; 
and  by  the  third  section,  the  company  was 
required  to  keep  an  office  within  the  countv  r)f 
Kenton  constantly  open  *for  the  sale  of  [208 
such  tickets;  and  keep  conspicuously  posted  a 
schedule  of  the  tolls  fixed  in  pursuance  of  the 
act. 

The  company  failing  to  conform  to  this  last 
mentioned  act,  this  indictment  was  filed  May 
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9, 1890.  DefeDdant  demurred  thereto,  and  the 
case  wa8  8ubmiMed  upon  this  demurrer  and  a 
statement  of  facts,  showing  the  cost  of  the 
bridge  structure  and  offices  to  have  been  $1.- 
855,462.86;  the  per  cent,  of  net  earnings  on 
cost  for  first  23  years,  4.82;  the  per  cent  of  net 
earnings  on  cost  for  the  year  18i59.  6.14;  the 
c^'tiinaifd  i>er  cent  of  net  earnings  on  coHt  for 
181)0,  4^,  under  the  charges  fixed  by  the 
directors ;  the  estimated  p^^rcentage  of  net 
earnings  on  cost  for  tlic  year  181K),  under  the 
act  of  which  complaint  was  made  lA.  The 
court  sustained  the  demurrer  and  dismissed 
thp  indictments  upon  the  ground  that  the  act 
of  1890  impaired  the  obligation  of  the  contract 
contained  in  the  eighth  sectiim  of  the  original 
act.  The  commonwealth  appealed  to  thcoourt 
of  appeals,  by  which  the  judgment  of  the  court 
below  was  reverNed,  and  the  case  remanded 
with  directions  to  overrule  the  demurier,  and 
for  further  proceedings.  The  case  was  there- 
upon remanded  to  the  lower  court  and  sub- 
mitted without  a  jury.  The  court  adjudged 
the  defendant  guilty,  and  imposed  a  fine  of 
$1000,  from  which  judgment  the  defendant 
a^'ain  appealed  tp  the  court  of  api>eals,  which 
afiirmed  the  judgment  of  the  court  below, 
and  certified,  at  the  request  of  the  appellant, 
the  following  questions  as  ari.sing  under  the 
Constitution  and  laws  of  the  United  States: 

1.  Whether  the  act  of  18110  was  within  the 
constitutional  inhibitioa  of  laws  impairing  the 
obligation  of  contracts. 

2.  Whether  such  acts  were  in  violation  of 
the  exclusive  power  of  Congress  to  regulate 
commerce  among  the  states. 

3.  Whether  said  act  was  in  violation  of  the 
14th  Amendment,  prohibiting  the  taking 
ol  private  property  without  due  process  of 
law. 

Defendant  thereupon  sued  out  a  writ  of  error 
from  this  court. 

Messrs.  Lawrence  Maxwell*  Jr.,  SoUei 
tor  General.  Wm.  M.  Ramsay*  James  W, 
Bryan,  John  F.  Fisk  and  V/tarUs  II.  Fisk,  for 
pluinlill  in  error: 

The  brid^re  of  the  plaintiff  in  error,  beinL^an 
instrumentality  of  i;iiersiale  commerce,  l.ving 
parily  in  two  .^tntcs,  it  is  not  cnmpetmi  fortbe 
legisiiture  of  Keulucky  to  regulate  it  by  pre- 
scribing tolls  for  the  trnnsii  and  pa^-tsage  of 
persons  and  propel  ty  thereover  from  one  state 
to  another. 

Mabosh,  St.  L.  A  P.  R.  Co.  v.  Illinois,  118 
U.  S.  057  (80:  211).  1  Inters.  Com.  Kop.  31. 

The  question  of  the  resi.^onnbleness  of  the 
rates  is  not  maiorial.  If  th<jU'.2islalureof  Ken- 
tucky can  fix  the  t(»lls  at  all,  the  amount  will 
re*it  in  its  discrcion. 

Olou^rnter  Fern/  Co.  ▼.  Prnn/tf/lranta.  114 
IT.  S.  190  (:29:  V>H),  1  Inters.  Conj".  Kcp.  ',]H2. 

A  briiige  is  an  iiisTumenl  of  cmmerce  with- 
in lie  meunin"  of  the  Constitution, 

Petmneota  Tdcq.  Co,  v.  M'vsUrn  U.  Tvleg.Co. 
9CU.  8.  1  VIU  70^):  ]IV«/r//i  l\  T»lrq.  Co.y. 
Terns,  105  U.  8.  4G0  ('.'0:  1007);  Wcytrrn  U. 
Tdefi.  Co.  V.  Peudkton,  122  I'.  S.  347  ('.0: 1187), 
1  Inters.  Com.  Rep.  3t6;  Mobile  C'ttnii/  v. 
]\imbtdl,  102  U.  8.  601  (20:  23^);  CaUfor'ia  v. 
Ceutrnl  Pac.  R.  Co.  127  U.  S.  1  (32: 150),  2 
In  ers.  Com.  Rep.  153;  Cheifhr'  A.tti^tu  v. 
S)ut/fern  Kansis  H.  Co.  135  U.  S.  Oil  ('.J 1: 205); 
Derker  ▼.  Baltimore  d  N.   Y.  li.  Co.  30  Fed. 
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Rep.  723. 

The  plaintiff  in  error  is eni^airrl  in  the  husi 
ness  of  interstate  commerce,  because  its  bridge 
extends  from  one  slate  to  another,  and  evcrv 
passage  thereover  of  persons  or  property  a 
nec<  ssarily  from  one  state  to  another. 

Bvdd  v.  AeiD  Fork,  143  U.  8.  517  (3G:  217); 
4  Inters.  Cora.  Rep.  45;  Munn  v.  lUinoi\  94 
U.  8.  113  i24:  77);  Chieaffo,  B.  d  Q.  R.  Co.  v. 
hwa,  94  U.  8.  155  (24:  94);  Phibttl.lphin  d  R. 
R.  Co.  ▼.  PcnnsylraniaV*  St'ite  Fi'Jghi  Tax") 
82  U.  8.  15  Wali.  232(21:146). 

If  it  is  competent  for  the  leirislature  of  Ken- 
tucky to  fix  tolls  for  this  bridge,  the  acts  of 
1890  prescribe  rates  which  are  in  conflict  with 
the  contract  cooiuined  in  the  original  charter 
of  the  company. 

Stone  V.  Yazoo  d  M.  V.  R.  Co.  02  Mi«s.  607. 
52  Am.  Hep.  193;  Stone  ▼.  Farmers  Loan  d  T. 
Co.  116  U.  S.  807(29:  630);  Philadelphia,  W. 
d  B.  R.  Co.  ▼.  Bowers,  4  Houst  (Del.)  COG; 
Shan  V.  Pacific  R.  Co.  61  Mo.  24.  21  Am. 
Rep.  397;  Ilamiiton  ▼.  Keith,  5  Bush,  458; 
Atty.  Gen.  v.  Chicago  dN.  W.  R.  Co.  85  Wis. 
425. 

If  it  is  to  be  presumed,  in  the  absence  of 
proof,  that  the  bridge  company  failed  to  file, 
or  delayed  in  filing,  the  reports  culle<i  for  by 
the  eigbth  section  of  the  charter,  such  failure* 
TT  delay  does  not  work  a  forfeiture  of  its 
ritrht  to  collect  tolls  under  its  charter. 

^Georf.ia  R.  d  Uhj.  Co.  v.  Smith, V2ii  Q.  S.  174 
(32:  377);  Stanley  v.  Colt,  72  U.  8.  5  Wall.  119 
(18:  502);  OoUMorouffh  v.  Orr,  21  U.  8.  8 
Wheat.  217  (5:  600);  >/nlndeljjhia,  W.  d  B.  R. 
Co.  V.  Howard,  54  C.  8.  13  How.  307  (14: 157) 

Messrs.  Wm.  J.  Hendrick*  Atty.  Gen.  of 
K(^ntueky,  and  Wm.  Goebel*  for  defeml  m: 
in  error: 

The  l)u<iino.«»s  or  emplo3*ment  of  the  l»nMije 
company  is  not  commerce,  and  the  aets  of  i^'Ji) 
are  not  regulations  of  comnK-rce.  Those  acta 
arc  ri'g  ilMiioiis  of  charL'CS  for  the  u?c  of  artifi- 
cial facilities  co'istituting  mere  hval  nils  to 
commerce,  and  afT(rcl  commerce  onl}'  incident- 
ally. Such  facilities  do  not  require,  nor  ad- 
mit of,  uniforrniiy  of  regulation,  ('ongress  not 
having  legi«^laled  on  the  subj<  ct,  it  was  com 
pel'  nt  for  the  state  to  do  so.  A  state  having 
]»ower  to  impo>p  charges  for  the  u-c  of  such 
facilities,  it  lias  also  power  to  determine  what 
the  rhargf^s  shall  be. 

Kcut'teky  d  I.  Rridrjr  Co.  v.  l.ovixriVe  d  .V. 
R.  Co.  2  lutfrs.  Com.  R<'p.  3.*>1,  37  Fe.i.  Hep. 
61^.;  MoW!e  County  v.  KimhaH,  102  U.  S.  CDl 
(2«»:  'l?i<)\  Clones ftter  Verru  Co.  v.  Pcnuftylrnuiit, 
114  U.  S.  190  (20:  15S).  1  Inters  Com.  Uep- 
3^2;  Nc^cpnrt  d  C.  Jhidqe  Co.  v.  United  StU<\ 
105  U.  S.  470(20:  UV\). 

Congress  lia>  never  atJemptcd  to  regulate  flu* 
operation  of  hridgts  or  ft  rri'S,  nor  llie  Tu'ls  o» 
faris  on  eilMer.     Tlie^e  maiurs   Congic>>  !'•> 
left  to  the   sfn»e«,  ami  tlie  *.t:tes  always  huvi 
regulated  and  coritr<  11  il  thdn. 

Keokuk  .V.  L.  P,ir\  1  Co.  v.  A' />'///.•.  951".  S 
80  ((24:  377);  //'v  v.  6'Vrr.  110  U.  S.  5r'.::'.ir. 
1S7);  Ou'icHft  .(;  M.  R.  I'.tHrf  '.  •>.  v  Aikc. 
121  r.  8.  444  (30:  u;'*.),  1  Inlei**.  Com.  Kn» 
370:  Kf^atioba  d  L  M.  Trtr-r^p  Co.  v.  Chioo-. 
107  U.  S.  078  (27:  442);  Contcay  v.  Tuyior,  C-i 
U.  S.  1  Black,  003(17:  191). 

If,  by  virtue  of  i's  origmal  chr»rtpr,  the  cor- 
poration was  exempt  from  leirislative  control 
of  its  tolls,  it  lost  the  ezemptiou  by  rens<m  of 
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the  anienflmeDt  to  its  cLartcr,  approved  Jan- 
UHiy  21,  1805. 

UiblB  ▼,  Consolidated  Gas  Co,  130  U.  S.  408 
(82:984);  Chicago  L.  Ins.  Co,  v.  AecJks,  113 
U.  S.  583  (28:  10^8);  i^/udds  v.  Ohio,  1)5  U.  S. 
819  (24:  357^;  Miller  v.  .Ad/o  York  ift  &  /^.  C^. 
21  Barb.  513;  M'nrc'fiftfT  v.  Is'onciih  it  IK.  «. 
C<>.  109  jMass.  103;  (Jrrenttood^,  Union  Freight 
R  Co.  10*>  U.  S.  13(20:901). 

WbaU'ver  power  is  dcpendont  solely  upon 
the  ^rant  of  the  dinner,  is  abio^'uled  by  fh<» 
repeal  of  tbe  law  wbicb  granted  these  special 
rights. 

Com.  ▼.  Essex  Co.  13  Gray,  239;  Miller  v. 
JVVfO  York,  82  U.  8.  15  Wall.  41)3(21:  104); 
Tomlinson  v.  Jess^up.  82  U.  S.  15  Wall.  454 
(21:  201);  M' tine  Cent,  R.  Co.  v.  Maine,  ^d  U. 
S.  499  i24:  S^,G);  Union  Pae.  JR.  Co,  v.  Viiirfl 
Stutisi" Sinking  FundCasrs")  90  U.  S.  700(25: 
49i)):  /A7iv.  C;/ff.v^c?w  /?.  Co.  41  Fed.  Rop.  010. 

There  being  no  consideratinu  for  tl»e  net,  it 
was  a  mere  gratuitous  concession  which  the 
•late  m\»\\\  at  any  lime  recall  or  disregard. 

ChviH  Church  v.  Phi  adelphin  Count f/,  65  U. 
8.  24  How.  301  (10:  60-J);  Tarkcr  v.  Fergns^m, 
e.l  U.  8.22  Wall.  574  (22;  810);  LonistOU  Oas 
Co.  T.  Citizens  Gas  Light  Co.  115  U.  8.  (ki3 
(2H:  510). 

TIjc  bridge  company  failed  to  perform  an 
exprtJ^s  du«y,  which  was,  by  the  terms  of  its 
ciiarter,  made  a  condition  of  the  exemption 
from  legislative  control  of  tolls,  which  it  claims. 
By  failing  to  p<Tform  the  con(iition,  it  waived 
and  lost  the  alleged  exemption  dependent  upon 
it. 

Bieh  T.  Attrnter,  16  Conn.  419;  Voorhees  ▼. 
Jackson,  35  U.  8.  10  Pel.  471  (9:  499;;  Auditor 
▼.  Jtaycraft,  14  Bush,  2b^4. 

The  state  need  not  accept  any  substitute  for 
performance  of  the  condition. 

Maine  Cent,  H.  Co,  v.  Maine,  96  U.  8.  499 
(24:  836);  Atty,  Gen.  ▼.  Petersburg  d  R,  R.  Co. 

28  N.  C.  461. 

The  power  to  fix  or  regulate  tolls  or  other 
charces  for  the  use  of  property  clothed  with  a 
public  interest  is  a  power  of  government,  con- 
tinning  in  its  nature;  and  when  that  powerhas 
been  by  the  state  delegated  to  a  corporation,  it 
may  be  resumed  at  will  unless  the  slate  has 
unequivocally  contracted  not  to  do  so.  There 
was  no  such  contract  in  tbe  oricrinal  charter  of 
tbe  Covington  6i  Cincinnati  Bridge  Company. 

Sine  T.  Farmers  Loan  <fc  T,  Co,  116  U.  8. 
307  (29:  636);  Stone  v.  Illinois  Cent.  R,  Co,  116 
U.  8.  847  (29:  6-.0);  Providence  /lank  v.  Billinqs, 

29  U.  S.  4  Pet.  5C0  (7:  955);  Charles  Hirer 
/hinge  v.  Warren  /bridge,  36  U.  8.  11  Pet  420 
(V:  713):  Minotv.  Phtladel/hia,  W.  d  H.  H.  Co, 
rl/ela^rare  /i.  Tojc")  85  U.  S.  18  Wall.  200 
(21:  88«);  /hdUyv,  Magwire,  SOU.  8.  22  Wall. 
215(22:  850);  ^(rrV>w,Htcrn  IciUlizinQ  Co,  v. 
J/yde  /'ark,  97  U.  8.  659  (24:  H)3«i);  Gordon  v. 
Avteal  Tax  Court,  44  U.  8.  3  How.  l.'^3  (II: 
r»vl»),  Piqua  /Iranchof  Rnnk  of  Ohio  v.  Kmtop, 
57  U.  S.  16  How.  C69  (14:  977);  /^mpricinm  of 
Pas-kuie  ik  IL  River  ihidrea  v.  /LM.en  /  xnd  tL* 
//«/'.  Co.  08  U.  8.  1  Wall  116  (17:  571);  //ome 
ojt/ie  Friendless  V.  R<jiise,lb  U.  S.  8  Wall  430 
(19:  495):  Ruggles  v.  iUinnis,  108  U.  8.  520 
(27t  815S);  Georyvi  R.  <fc  Bkg,  Co,  v.  Smit/i,  I5i8 
U.  S.  174  (32:  :i77). 

Thp  fixina  of  a  maximum  of  rnto  In  a  chnr 
tcr  does  not  make  a  contract,  nor  ueprive  tbe 
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legislature  of  the  power  subsequently  to  regu- 
late and  reduce  the  rates. 

Com,  ▼.  Fiis'on  Ban/c,  10  Pa.  412;  Crovf/ia 
R.  db  B/:g,  Co  v.  Smith,  12^  U.  8.  174  (32:  3:7). 

The  power  to  charge  being  coupled  witli  the 
condition  that  the  charge  shall  be  rci'ii'nrole. 
the  state  is  left  free  to  act  on  the  suhj  ^i  <if 
rcHSonablcncss  within  the  limits  of  its  geiuril 
author!!}',  as  circunis«ances  may  rc'inue. 

Munu  V.  niinnis,  94  U.  8.  1 13  (-'1:  77);  Ruq. 
glesv.  niinois,  108  U.  8.  520  (27:  8  2;;  J>  >r  v. 
/kidehn'in^  125  U.  S.  6S0  (31:  ^A\\  2  In  its. 
(  oui.  Kep  50;  Miunen}}  lis  &  K.  R.  f  o,  v.. 
.Minn^soa,  134  U.  8.  107  (33:  0S5),  3  Int  r-. 
Com.  Rep.  224;  Chieano  »f-  G,  T.  R.  Co.  v.  M  -  7- 
TW'fn,  143  U.  8.  319  (:J0:  17r»;  /i'tdd  v.  .u  fO 
York,  143  U.  8.  517  (30:  247),  4  Inters.  C;uu. 
Rpp.  45. 

The  rule  of  con.sf  ruction  In  this  class  of  ra^^^s 
is  that  it  shall  be  most  stron«4ly  airaiiisi  the 
corporation.  Every  reasonable  doubt  is  lo  be 
re.sol  ved  aM  versely. 

Nort/iicrsf'  rn  Fertilizing  Co,  ▼.  Hyde  Park, 
97  U.  8  059  (24: 10315);  Pennsylctnia  R,  Co,  v. 
Canal  Comrs,  21  Pa.  9. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

This  case  Involves  the  power  of  a  state  to 
regulate  tolls  upon  a  bridge  connectim;  it  whb 
another  ^tate,  without  the  assent  of  Congress, 
and  without  the  concurrence  of  such  other 
stale  in  tbe  proposed  tariff. 

The  right  of  tbe  common  wealth  of  Kentucky 
to  prescribe  a  schedule  of  charges  in  ibis  in- 
stance is  contested,  not  only  upon  the  ground 
that  such  regulation  is  an  interference  with  in- 
terstate commerce,  but  upon  the  further 
ground  that  it  impairs  the  obligation  of  the 
contract  contained  in  tbe  original  charier  of 
the  company. 

The  power  of  Congress  over  commerce  be- 
tween the  states  and  the  corresponding  power 
of  individual  states  over  such  commerce  have 
been  the  subject  of  such  frequent  ad  judical  inn 
in  this  court,  and  the  relative  powers  of  Cun- 
gref»s  and  the  stales  with  respect  thereto  are  so 
well  defined,  that  each  cfi>>e,  as  it  arises,  must 
be  determined  upon  princlphs  already  settled, 
as  falling  on  one  side  or  the  other  of  the  line 
of  dcmarkation  between  the  powers  belonging 
exclusively  to  Congress,  and  those  in  which 
the  action  of  the  state  may  be  concurrent. 
The  adjudications  of  this  court  with  respect 
to  the  power  of  the  states  over  the  general 
subject  of  commerce  are  dlviNlble  into  three 
classes.  First,  those  in  which  the  power  of 
tlie  state  Is  exclusive;  second,  those  In  whii-U 
the  states  may  net  in  the  absence  of  legislaiioQ 
by  ConL'res«;  third,  those  in  which  the  aeiioa 
of  Congress  is  exclusive  and  tbe  slates  cannot 
interfere  at  all. 

The  first  clas«».  Including  all  those  wherein 
the  Slates  have  plenary  po»ver,  and  Counn*^ 
has  no  riirlil  to  inUrfcre,  concern  the  ntrii  ily 
iniernHl  commerce  of  the  stale,  and  while  li»e 
r.L'uIailonsof  the  St  a»e  may  I  ITeci  in  terst  Hie  com- 
merce indirecJly.  their  bearim^  upon  ii  is  «o  r<»' 
mote  that  ilcani'Ol  ♦ijctcMne  » in  any  jusl[2  I  O 
sense  an  inierfj  reme.  Under  this  pi)Wei-.  h.O 
slates  may  anihoriz*^  the  co'i*itrueiion  of  ip-jli- 
wavs,  turnpik'-s.  thiIwhys  a  d  CMnnl*;  I»iiw««*ti 
poiuis  in  Uie  buuie  biaie,  au  i  reguittie  ibe  i<>ii9 
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for  the  use  of  tbe  same  {Baltimore  ct-  0.  R.  Co. 
T.  Maryland,  88  U.  S.  21  Wall.  45«  [22:678]). 
and  may  authorize  the  building  of  bridges 
over  non-navigable  streams,  and  otherwise 
reirulate  the  navitralion  of  tbe  strictly  internal 
WMiers  of  the  stale — such  as  do  not,  by  them- 
•elves  or  by  connection  with  other  waters, 
form  a  continuous  hiij'hway  over  which  com- 
merce is  or  may  be  carried  on  with  other  states 
or  foreitrn  countries.  Venzie  v.  Moor,  55  U. 
8.  14  How.  5158  [14:  54.')];  United  States  v. 
ne  Mnitrlln.  78  U.  S.  11  Wall.  411  [20:  191]; 
87  U.  S.  20  Wall.  4:^0  [22:  IM)1].  This  is  true 
notwithstanding  the  fact  that  the  goods  or 
pat^scnirers  carried  or  traveling  over  such  high- 
way iRMsveen  pf.lnis  in  the  same  state  may  ul- 
timately be  destined  for  other  states,  and,  to  a 
slli^lit  extent,  the  state  rei^ul.itions  may  be 
said  to  interfere  with  interstate  commerce. 
The  states  nv,iv  also  exact  a  bonus,  or  even  a 
portion  of  iheearuinf^s  of  such  corporation, as 
a  condition  to  the  granting  of  its  charter. 
^VeV^/  for  Saringn  v.  Coite,  73  U.  S.  6  Wall. 
5!M  [IS:  807];  Protidtnt  Inst,  for  Sannrfit  v. 
M'fssirhnatffM,  73  U.  S.  C  Wall.  611  [18:  907]; 
JLini:U'ni  Wg.  Co.  v.  Mittcmchuhtftn,  TA  U.  S.  6 
AVhiI.  (SVjI  [i8:  901];  Ballimore  dk  0.  R.  Co.  v. 
M'l'n'and,  88  U.  S.  21  Wall.  456  [22:  678J; 
A*hUr\f  V.  Ryan,  ante,  p.  773. 

(Congress  has  no  power  to  interfere  with 
police  regulations  relating  exclusively  to  the 
internal  trade  of  the  si&iea  {United  States  v. 
JJeWitt,  76  U.  8.  9  Wall.  41  [19:  593];  Patter- 
son V.  Kentucky,  97  U.  8.  501  [24:  1115])  nor 
can  it  by  exacting  a  tax  for  carrying  on  a  cer- 
tain buHiness  thereby  authorize  such  business 
to  be  carried  on  within  the  limits  of  a  state. 
Lirense  Tux  Cases,  72  U.  8.  5  Wall.  462  [18: 
497].  The  remarks  of  the  Chief  Justice  io  this 
caseccntain  the  substance  of  the  whole  doc- 
trine: "Over  this  "(the  internal)  "commerce 
aivl  trade,  Congress  has  no  nower  of  regulation 
nor  any  direct  control.  This  power  belongs 
cx(!lijsively  to  the  states.  No  interference  by 
Conirress  with  the  bu'-iness  of  citizens  trans* 
acted  within  a  state  is  warranted  by  the  Con- 
stitution, except  such  as  is  strictly  incidental 
to  the  exercise  of  powers  clearly  granted  to  the 
legi«hture.  The  power  to  authorize  a  busi- 
ly I  1]  ne.ss  within  u  state  is  plainly  ^repugnant 
to  the  exclusive  power  of  the  state  over  the 
same  s»ubj<'ct." 

It  was  atone  time  thought  that  the  admiralty 
Jurisdiction  of  the  United  Slates  did  not  ex- 
tend to  contracts  of  adreightment  between 
ports  of  the  United  8tates.  though  the  voyage 
were  performed  upon  navigable  waters  of  the 
United  Stales.  AiUn  v.  Acicberry,  62  U.  8.  21 
How.  m  [16: 110].  But  later  adjudications 
have  i.ixnored  this  distinction  as  applied  to 
those  waters.  The  Be  f ant  v.  Boon,  74  U.  8.  7 
AVall.  624,  041  [19:  26(i,  271]:  Rmid  v.  Heartt 
{'The  I^ttatmnna**)  88  U.  8.  21  Wall.  558, 
587  [22:654.  665];  Lord  v.  Ooodall,  If.  diP.  S8. 
Co.  102  U.  8.  641  [26:2'24]. 

Under  this  power  the  states  may  also  pre- 
sei  I  be  the  form  of  all  commercial  contracts,  as 
well  as  the  terms  and  conditions  upon  which 
the  internal  trade  of  the  state  may  be  carried 
on.     Trade  Mark  Cases,  100  U.  8.  82  [25: 550]. 

Within  the  ucond  class  of  cases — those  of 
what  maybe  termed  concurrent  jurisdiction — 
are  embraced  laws  for  the  regulation  of  pilota 
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(Gooley  ▼.  Phfladelphia  Port  Wardens,  53  U.  S. 
12  How.  2!)9  ("13:  906J;  Pae»Jie  AMI  8S  Co.  x. 
Joliffe,  69  U.  8.  2  Wall.  450  [17:.S05J;  Erparfe 
McXiel,  80  U.  8.  13  Wall.  236  [20:  624];  Wi 
son  V.  McXamee,  102  U.  8.  672  [26:  234] )  quar 
antine  and  inspection  laws  and  the  policing  of 
harlmrs  {Gihhnus  v.  Oyden,  22  U.  8.  9  Wlicat. 
1.  203  [0:  23.  71];  Nao  York  v.  Miln,  86  U.  S. 
11  Pet.  102  [9:  GiS];  Turner  v,  Man/land,  107 
U.  8.  38  [27:  370];  Morgan's  L,  d  t.  R.  tC  i'N. 
Co.  V.  Louisiana  Board  of  Uea'th,  118  U.  8  455 
[30: 2:57] )  the  improvement  of  navii^able  chan- 
nels (.lAv  County  v.  KiinfxiU,  102  U.  S.  691 
[26:2:{-l;  Kr.tniha  <t-  L.  M.  Tr.nispCo.v.  Chi- 
''figo,  10  r  U.  S.  078  1 27:  442];  II'i:te  v.  Ohner, 
119  U.  8.  543  [30:  4S7J)  the  rcLMilaiion  of 
wharf-*,  piers,  and  do<ks  (Cannon  v.  3V#o  Or- 


100  U.  8.  423  [25:688];  Cincinnati,  P.  B.  S.  <t 
P.  Picket  Co.  V.  CatfettHhiirg,\0^  U.  8.  5.'i9  [26: 
11G9J;  Pittshitrg  d'.  0.  R.  Transp.  Co.  v.  Parkers- 
burg,  107  U.  8.  6;)1  [27:5841;  Ouaciiita  d:  M.  R, 
Picket  Co.  V.  Aiken,  121  U.  8.  444  [30:  976], 
1  Inters.  Com.  Ucp.  379),  the  construction  of 
dams  and  bridges  across  the  navigable  waters 
of  a  state  (  Wilson  v.  Black  Bird  Creek  Marsh 
Co.  27  U.  8.  2  Pet.  245  [7:  4121;  Cardirell  t. 
Atnefican  River  Bridge  Co.  113  tl.  8.  205  [28: 
959];  Pound  v.  Titrck,  95  U.  8.  459  [24:  52.)] ). 
and  the  establishment  of  ferries.  Conway  t. 
Taylor,  66  U.  8.  1  Black,  603  [17: 191]. 

Of  this  class  of  cases  it  was  said  by  Mr.  Jus- 
tice Curtis  in  Cooley  v.  Philadelphia  Pi*7't  War- 
dens. 53  U.  8. 12  How.  299. 818  [13:990. 1004]: 
*  If  it  were  'admitted  that  the  existence  [2 125 
of  this  power  in  Congress.like  the  power  of  tax- 
ation,is  compatible  with  the  existence  of  a  sim- 
ilar power  in  the  states,then  it  would  be  in  con- 
formity with  the  contemporary  exposition  of 
the  Constitution,  and  with  the  judicial  con- 
struction, given  from  time  to  time  by  this 
court,  after  the  most  deliberate  consideration, 
to  hold  that  the  mere  grant  of  such  a  power  to 
Congress  did  not  imply  a  prohibition  on  the 
states  to  exercise  the  same  power;  that  it  is  not 
the  mere  existence  of  such  a  power,  but  its  ex- 
ercise by  Congress,  which  may  be  incompati- 
ble with  the  exercise  of  the  same  power  by  the 
states,  and  that  the  states  may  legislate  in  the 
absence  of  Congressional  regulations."  See 
tiUoSturgesY.Crowninshield,  17  U.  8.  4  Wheat. 
192.  193  [4: 547.  548].  But  even  in  the  matter 
of  building  a  bridge,  if  Congress  chooses  to 
act,  its  action  necessarily  supersedes  the  action 
of  the  state.  Pennsylvania  v.  Wheeling  dt  B. 
Bridge  Co.  69  U.  8. 18  How.  421  [15: 435].  As 
matter  of  fact,  the  building  of  bridges  over 
waters  dividing  two  states  is  now  usually  done 
by  Congressional  sanction.  Under  this  power 
the  states  may  also  tax  the  instruments  of  in- 
terstate commerce  as  it  taxes  other  similar 
properly,  provided  tuch  tax  be  not  laid  upon 
the  commerce  itself. 

But  wherever  such  laws,  instead  of  being  of 
a  local  nature  and  not  afifecting  interstate  com- 
merce but  incidentally,  are  national  in  tbehr 
character,  the  non-action  of  Congress  indicates 
its  will  that  such  commerce  shall  be  free  and 
untrammelled,  and  the  case  falls  within  the 
third  class— of  those  laws  wherein  the  juris- 
diction of  Congress  is  exclusife.    Brmon  t. 
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HouRUtn.  114  U.  S.  023  [29:257];  Bowman  v. 
Chicago  &  N,  IK.  /?.  Co.  123  U.  S.  465  [31:  700], 

I  Inters.  Com.  Rep.  823.  Subject  lo  the  ex- 
cef)tioDS  above  specified,  as  belonging  to  tbc 
first  and  second  classes,  the  stales  have  no 
right  to  impose  restrictions,  either  by  way  of 
taxation,  discrimination,  or  regulation,  upon 
commerce  between  the  slates.  That,  while 
the  states  have  the  right  to  tax  the  instruments 
of  such  commerce  as  other  property  of  like 
description  is  taxed,  under  the  laws  of  the  sev- 
eral states,  they  have  no  right  to  tax  such  com- 
merce itself,  is  too  well  settled  even  to  justify 
the  citation  of  authorities.  The  proposition  wjts 
1213]  first  laid  down  *in  Grandall  v.  Nevada,!!:] 
U.  8.  6  Wall.  35  [18:745].  and  has  been  stcMd- 

II  v  adhered  to  since.  That  such  power  of  reg 
ulation  as  they  possess  is  limited  to  matters  of 
a  strictly  local  nature,  and  does  not  extend  to 
fixing  tariffs  upon  passengers  or  merchandise 
carried  from  one  state  lo  another,  is  also  set- 
tled by  more  recent  decisions,  although  it  must 
be  admitted  that  cases  upon  this  point  have 
not  always  been  consistent. 

The  qtiestion  of  the  power  of  the  states  to 
lay  down  a  scale  of  charges,  as  distingui'^hcd 
from  their  power  to  impose  taxes,  was  first 
squarely  presented  to  the  court  in  Munn  v. 
lUinois,  94  U.  8. 113  [24: 77],  in  which  a  power 
was  conceded  to  the  state  to  prescribe  regula- 
tions and  fix  the  charges  of  elevators  used  for 
the  reception,  storage,  and  delivery  of  grain, 
notwithstanding  such  elevators  were  used  for 
the  storage  of  grain  destined  for  other  states. 
The  decision  was  put  upon  the  ground  that 
elevators  were  property  "aflfected  with  a  pub 
lie  interest,"  and  that  from  time  immemorial 
in  England,  and  in  this  country  from  its  first 
colonization,  it  had  been  customary  to  regulate 
ferries,  common  carriers,  hackmen,  bakers, 
millers,  wharfingers,  innkeepers,  etc.,  and  in 
so  doing  to  fix  a  maximum  of  charge  to  be 
made  for  services  rendered,  accommodations 
furnished,  and  articles  sold.  That  the  decision 
does  not  necessarily  imply  a  power  in  the  states 
to  prescribe  similar  regulations  with  regard  to 
railroads  and  other  corporations  directly  en- 
gaged in  interstate  commerce  is  evident  from 
the  remarks  of  the  Chief  Justice  (p.  135)  in  de- 
livering the  opinion  of  the  court:  "The  ware 
houses  of  these  plaintiffs  in  error  are  situated 
and  their  business  carried  on  exclusively  with- 
in the  limits  of  the  state  of  Illinois.  They  are 
used  as  instruments  by  those  engaged  in  state 
as  well  as  those  engaged  in  interstate  com- 
merce, but  they  are  no  more  necessarily  a  part 
of  commerce  than  the  dray  or  the  cart  by 
which  but  for  them  grain  would  be  transferred 
from  one  railroad  station  to  another.  Inci- 
dentally they  may  become  connected  with  in- 
ti-rstHte  commerce,  but  not  necessarily  so. 
Their  regulation  is  a  thing  of  domestic  concern, 
and  ccrtuiuly,  until  Congress  acts  in  reference 
to  their  interstate  relations,  the  state  may  exer- 
214]  ciseall  the  powers  of  government  *over 
them,  even  though  in  so  doing  it  may  operate 
upon  commerce  outside  its  immediate  jurisdic- 
tion.* The  principleof  this  case  has  been  recent 
ly  affirmed  in  Budd  v.  New  York,  143  U.  8.  517 
£86:  247],  4  Inters.  Com.  Rep.  45.  and  reaf- 
firmed in  Bra88  v.  North  Dakota,  ante,  p.  757, 
though  not  without  strong  opposition  from  a 
minority  of  the  court 
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In  the  next  case,  viz,  that  of  the  Cltirnfjo,  B, 
±  Q.  li.  Go.  V.  Jowa.di:  U.  8.  155  [24:94],  was 
a  bill  filed  by  the  Chicago,  Burlington  &  Quia- 
cy  Railroad  Company,  an  Illinois  corporation, 
to  restrain  the  prosecution  of  suits  against  it 
under  "An  act  to  establish  reasonable  maxi- 
mum rates  of  chages  for  the  transportation  of 
freight  and  passengers  on  the  dilTereut  rail- 
roads of  this  stale."  The  com])lainant  was 
also  the  lessee  of  the  l>»irliiigton  ct  .Missouri 
Railroad  in  Iowa,  the  two  roads  beinir  cou- 
necte<l  by  a  bridge  which  crossed  the  Missis- 
sippi river  at  RurliiiLMon.  thus  making  a  ccm- 
liniious  railroad  from  Chicago  to  Plalsmouth 
on  the  Mis>ishippi  river,  iu  Iowa.  The  case 
was  lu'ld  to  be  eovfied  by  Munn  v.  IVinoia, 
the  road,  like  the  wanhouse  in  that  case,  be- 
ing situat(;d  within  the  limits  of  a  single  state. 
**lis  business,"  said  the  Chief  Justice,  "is  car- 
ried on  there,  and  its  regulation  is  a  matter  of 
domestic  concern.  It  is  employed  in  state  as 
well  as  interstate  commer'  e.  and,  uriiil  Con- 
gress acts,  the  state  must  be  permitted  to  adopt 
such  riiiesand  remilafionsas  rnay  be  necessarv 
for  the  promotion  of  the  general  welfareof  the 
people  within  its  own  jurisdiction,  even  thouL'h 
in  so  doing  those  without,  may  be  indirectly 
affected."  In  short,  the  case  was  treated  a.i 
one  of  internal  commerce  only. 

In  the  next  case,  viz,  Peik  v.  Chicago  cfc  2\. 
W.  R.  Co.  94  U.  8.  164  [24:97],  it  was  held 
that  under  the  constitution  of  Wistcmsin,  pro- 
viding that  all  acts  creating  corporations  with- 
in the  state  "  may  be  altered  or  repealed  by 
the  legislature  at  any  time  after  their  passage." 
the  legislature  had  a  right  to  prescribe  a  maxi- 
mum of  charges  to  be  made  by  the  Chicago  iVs 
Northwestern  Railway  Company  for  trans- 
porting persons  or  property  within  the  state,  or 
taken  up  outside  the  state  and  brought  within 
it,  or  taken  up  inside  *and  carried  with-  [215 
out.  The  vital  question  is  not  discussed  at 
any  length,  but  it  was  held  that,  until  Con- 
gress acted  with  reference  to  the  relations  of 
this  company  to  interstate  rommerce,  it  was 
within  the  power  of  the  state  of  Wisconsin 
to  regulate  its  affairs  so  far  as  they  were  of  ^ 
domestic  concern.  These  three  cases  were 
cited  with  approval  in  Ruf/gles  v.  Illinois,  108 
U.  8.  526  [27:812],  in  which  the  power  of  a 
state  to  limit  the  amount  of  charges  by  a  rail- 
road company  for  fares  and  freight  was  re- 
cognized. 

A.  similar  principle,  though  under  quite  a 
different  state  of  facts,  was  involvcil  in  Hall 
V.  De  Cuir,  95  U.  8.  485  [24:547],  which  con 
cerned  an  act  of  the  legislature  of  Louisiana, 
requiring  those  engaged  in  the,  transportation 
of  passengers  among  the  states  to  give  all  per- 
sons traveling  within  that  state,  upon  vessels 
employed  in  such  business,  equal  rights  and 
privileges  in  parts  of  the  vessel,  without  dis- 
tinction on  account  of  race  or  color.  The  act 
was  held  to  be  a  regulation  of  interstate  com- 
merce, and,  therefore,  unconstitutional  and 
void.  In  Stone  v.  Fai-mers  Loan  &  T.  Co. 
("  RaUroad  Commission  Cases'')  116  U.  8.  307 
[29:636]  it  was  held  that  the  right  of  a  state 
to  limit  the  charges  of  a  railroad  company  for 
the  transportation  of  persons  or  property 
within  its  jurisdiction  could  not  be  granted 
away  by  its  legislature  unless  by  words  of 
positive  grant  or  words  eouivalent  in  law; 
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and  Ihnt  a  Rtatnte  which  granted  to  a  railroad 
company  the  ri^ht  from  lime  to  time  to  fix 
auil  resrnhite  tijc  tolls  and  rhargi-s  by  them  to 
be  received  f««r  trMnsporiatiou  did  not  deprive 
the  state  of  its  power  to  act  upon  the  reason- 
ableness of  the  tolls  an<l  charges  fo  fixed  and 
regulated.  It  was  held  that  the  state  nduht. 
••  lieyniid  all  question,  by  the  seltl(?<l  rule  of 
decisiim  in  this  court,  reijulale  freights  and 
fares  for  Inisiness  done  exclusively  wiihin  the 
state,  and  it  would  bcem  to  be  a  matter  of 
doinesiic  concern  to  prevent  the  company 
from  iliscriminjilinguijalrist  persons  and  piuces 
in  Mississippi.*'  •*  Nothing  can  lie  doue  b}' 
the  government  of  ^lississippi  which  will  oper- 
ate HS  a  burden  on  the  intcrstaic  business  of 
the  company  or  impair  the  u:sefuhuss  of  its 
faciliiies  for  interst.ile  tralHc.  .  .  .  The 
commission  is  in  express  terms  prohibited  by 
the  Act  of  March  15,  l.SS4,from  inicrfering  with 
210]*thecharge8ofthecompany  for  ihelrnns- 
poriaiion  of  persons  or  properly  thrnu«rli  Mis 
sis^ippi  from  one  htatc  to  another.  The  statute 
makes  no  mention  of  pr«»periy  taken  up  with- 
out the  stale  and  delivered  within,  nor  of  such 
as  may  lie  taken  within  and  carried  without." 
The  couit  studiously  avoided  comunlling  it 
self  upon  the  question  of  the  power  of  the 
commission  over  interstate  commerce. 

The  prior  cases  were  all  reviewed,  and  the 
subject  exhaustively  considered  in  ihi:  Wulxifih, 
Si.  L.  tt-P.  R.  Co.  V.  IlUnoui,  118  U.  S.  657 
[30:244],  1  Iniera.  Com.  Hep.  IJl,  in  which 
there  came  under  review  a  statute  of  Illinois 
enacting  that  if  any  railroad  company  should, 
withiD  that  state,  charge  or  receive  tor  trans 
porting  ptissengers  or  freight  of  the  same  class 
the  same  or  a  greater  sum  for  any  distance 
than  it  does  for  a  longer  distance,  it  should 
be  liable  to  a  penalty  for  unjust  discrimina- 
tion. The  defendant  in  that  case  made  such 
discriminaiion  in  regard  to  goods  transported 
over  the  same  road  or  roads,  from  Peoria. 
Illinois,  and  from  Oilman,  in  Illinois,  to  New 
York;  charging  more  for  the  same  class  of 
goods  carried  from  Oilman  than  from  Peoria, 
the  former  being  86  ndles  nearer  the  city  of 
New  York  than  the  latter,  this  difference  be- 
ing in  the  length  of  line  in  tbestateof  Illinois. 
The  court  held  that  such  tiansportalion  was 
commerce  among  the  states,  even  as  to  that 
part  of  the  voyage  which  lay  within  the  state 
of  Illinois,  and  that  the  regulation  of  such 
commerce  was  contfde<l  to  C«»ngre88  cxclu* 
sivtjy,  under  its  |>owcT  to  regulate  commerce 
bi-tween  the  stales,  and  thai  the  statute  in 
question,  being  intended  to  regulate  the  trans*  I 
nil>sion  (»f  persons  or  properly  from  cuie  slate 
to  another,  was  not  wiihin  that  class  of  legis- 
iHiinii  which  'he  slates  may  enact  in  the  ab- 
wiice  of  lei:i^laii«»n  by  Congress.  In  deliver- 
ini:  the  opinion  of  the  court  .}fr.  Justice  Miller 
cited  the  prior  cases,  and  said  thai  ii  must  l)e 
a«lmilie(i  Hint,  in  a  general  way,  the  court 
treated  llie  cases  then  before  it  as  belonging 
t«»  that  class  of  regulations  of  commerce, 
which,  like  pilotage,  luidiiing  navigable  rivers, 
and  many  others,  ('ould  bi;  acted  up«>n  by  the 
states  in  the  ab^eiwe  of  any  legislation  l)y 
(^mL'ress  upjui  the  Same  subject.  lie  fuither 
otxtrM-veil  lliHl'Mhe^reat  queslion  to  bed*  cided, 
li  1  7  I  aiid  *vvhieli  was  decided,  and  w  hit  h  was 
arirued  in  all  those  cases,  was  the  right  of  the 
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state  in  which  the  railroad  company  did  busi- 
ness to  regulate  or  limit  the  amount  of  any  of 
these  traflic  charges.  The  importance  of  that 
qucsl-on  overshadowed  all  others;  and  tiie 
case  of  Mann  v.  lUihois  was  selected  by  the 
court  as  the  most  appropriate  one  in  which  to 
give  its  opinion  on  tliat  subject,  Ix^cause  that 
case  presented  the  question  of  a  private  citi- 
zen, or  unincorporated  partnership,  engaged 
in  the  warehouse  Imsiness  in  Chicago,  .  .  . 
free  from  the  question  of  continuous  traob- 
portation  through  the  several  states,  .  .  . 
and  the  question  how  far  a  charge  made  for 
aconlitiuous  transportaih)n  over  several  states, 
which  included  a  state  whose  law.3  were  in 
question,  may  be  divided  into  separate  ch;iri:cs 
for  each  state,  in  enforcing  the  power  of  the 
stales  to  reuuhue  the  fares  of  its  niilroads, 
was  evidently  not  fully  considered."  The  sub- 
stance  of  tlie  opinion  was  that,  if  the  prior 
cases  were  to  be  considered  as  laying  down 
the  principle  that  the  s:ates  might  regulate 
the  charges  for  interstate  traffic,  they  must  lie 
considered  .-is  overruled.  See  also  Uoinwin  v. 
Chicago  d:  N.  W.  li.Co.  125  U.  S.  465  [ai  iTOOJ, 
1  Inters.  Com.  Hep.  823.  In  none  of  the  sub 
sequent  cases  has  any  disposition  l>een  sho^n 
to  limit  or  qualify  the  doctrine  laid  down  in 
the  Wabash  case,  and  to  that  doctrine  we  still 
adhere. 

The  real  question  involved  here  is  whether 
this  case  had  been  distinguished  from  the 
Wabash  case.  That  involvetl  the  right  of  a 
single  slate  to  fix  the  charge  for  transporta- 
tion from  the  interior  of  such  slate  to  places 
in  other  states.  This  case  involves  the  right 
of  one  state  to  fix  charges  for  the  transporta- 
tion of  persons  and  property  over  a  bridge 
connecting  it  with  another  state,  without  the 
assent  of  Congress  or  such  other  state,  and 
thus  involving  the  further  inquiries,  first, 
whether  such  traffic  across  the  river  is  inter- 
state commerce;  and.  second,  whether  a  bridge 
can  l)c  considered  an  instrument  of  such 
commerce. 

The /r«^  question  must  be  answered  in  the 
affirmative  upim  the  authority  of  Glonernier 
Ferry  Co.  v.  Pcnnfyhania.  114  U.  S.  196  [29: 
158],  1  Inters.  Com.  Hep.  382.  in  which  the 
stale  of  Pennsylvania  attempted  to  tax  the  cap- 
ital stock  of  acorporaiion  whose  eutire  business* 
•consisted  in  ferrying  passengers  and  [218 
freight  over  the  river  Delaware  between  Phil- 
adelphia, in  Pennsylvania,  and  Gloucester,  in 
New  Jersey.  This  liaffic  was  held  to  be  inter- 
state commerce,  and.  inasmuch  as  it  appeared 
that  the  ferry  boats  were  registered  in  New 
JjTsey,  and  were  taxnble  there,  it  w.is  held 
that  there  was  no  prop*  riy  held  by  the  com- 
pmv  which  could  be  the  subject  of  taxation 
ill  P»nnsylvanirt,  except  the  leaise  of  a  wharf 
in  that  slate.  **Conirress  alone,"  said  the 
court  (p.  204),  *•  therefore,  can  deal  with  sutrh 
Iransporlalion;  its  nonaction  is  a  de-iara»ion 
thai  it  shall  remain  fre«'  from  burdens  inipose«l 
by  stale  legivlation.  Oiherwise,  there  would 
be  no  protection  against  conflicting  regulations 
of  difTerent  slates,  each  legislating  for  its  own 
ini(  risis  and  products  and  against  those  of 
other  state*."  If.as  was  inlimateti  in  iliat  case, 
intersiate  commerce  means  simply  commerce 
be'wei  n  the  states,  it  must  apply  to  ail  com- 
merce which  crosses  the  state  line,  n^gartlle^s 
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of  the  distance  from  which  it  comes  or  to  which 
it  is  bound,  before  or  after  crossing  such  btale 
line— in  oilier  words,  if  it  be  commerce  to 
send  goods  from  Cincinnali,  in  Ohio,  to  Lex- 
ington, in  Keniu(  ky,  it  is  cqimlly  such  to  send 
fo«»ds  or  to  travel  iu  person  from  CinciunHti  to 
yovinglon  ;  and  while  the  reasons  which 
influenced  this  court  to  hold  in  the  Wabash 
case  that  Illinois  could  not  fix  rates  between 
Peoria  and  New  York  may  not  impress  the 
mind  so  siron^ly  when  applied  to  fixing  the 
rates  of  loll  upon  a  bridge  or  ferry,  the  princi- 
ple is  identically  the  sjime,  and.  at  hast  in  the 
absence  of  mutual  or  reciprocal  le^rislation  Iw- 
tween  the  two  states,  it  is  impossible  for  either 
to  fix  a  thriflf  of  charges, 

Willi  refrrcuce  to  ihe  second  question,  an 
at'inipl  is  made  to  distinguish  a  brifige  from 
a  firry  bMut,  and  to  argue  that  while  the  latter 
is  an  ins  rumtiil  of  inierstute  commerce,  the 
former  is  not.  15r>!h  are,  however,  vehicles  of 
such  commerce,  and  the  fact  thai  one  is  mov 
able  and  tlie  other  is  a  fixture  mnkesnodiCfi*r- 
ence  in  the  application  of  the  rule.  (>oinraerce 
was  define<l  iu  Gil>hon»  v.  Oyden,  22  U.  8.  9 
Wheat.  1.  189  [6:  23  68].  to  be  "  intercourse," 
and  the  thousands  of  people  who  daily  pass 
and  npaMs  over  this  bridge  may  be  as  truly  said 
2  19]iobeengagedin*commercea8if  they  were 
fil)ippmg  cargoes  of  merchandise  from  New 
York  to  Liverpool.  While  the  bridge  com- 
pany is  not  itself  a  common  carrier,  it  affords 
a  highway  for  such  carriage,  and  a  toll  upon 
such  bridge  is  as  much  a  tax  upon  commerce 
as  a  toll  upon  a  turnpike  is  a  tax  upon  the 
traffic  of  such  turnpike,  or  the  charges  upon  a 
ferry  a  tax  upon  the  commerce  across  a  river. 
A  tax  laid  upon  those  who  do  the  business  of 
comm(m  carriers  upon  a  certain  bridge  is  as 
much  a  tax  upon  the  commerce  of  thai  bridge 
as  if  the  owner  of  the  bridge  were  himself  a 
common  carrier. 

Lei  us  examine  some  of  the  cases  which  are 
supposed  to  countenance  the  doctrine  that  fer- 
ries and  bridges  connecting  two  states  are  not 
instruments  of  commerce  between  such  stales 
in  such  sense  as  to  exempt  them  from  state 
control.  In  Conway  v.  Ttiyltr,  66  U.  8.  1 
Black,  603  [17:191],  a  ferry  franchise  on  the 
Ohio  was  held  to  be  grantable  under  the  laws 
of  Kentucky  to  a  citizen  of  that  slate  who  was 
a  riparian  owner  ou  the  Kentucky  side.  It 
was  said  not  to  be  necessary  to  the  validity  of 
the  grant  that  the  grantee  should  have  the  right 
of  landing  on  the  other  side  or  beyond  the 
jurisdiction  of  the  state.  The  opinion,  how- 
ever, did  not  pass  upon  the  question  of  the 
right  of  one  state  to  regulate  the  charge  for 
ferriage,  nor  does  it  follow  that  because  a  state 
may  authotize  a  ferry  or  bridge  from  its  own 
territory  to  that  of  another  state,  it  may  reg- 
ulate the  charges  upon  such  bridge  or  ferry. 
A  state  may  undoubtedly  create  corporations 
for  the  purpose  of  building  and  running 
steamships  to  foreign  ports,  but  il  would  hardly 
be  claimed  that  an  attempt  to  fix  a  scale  of 
charges  for  the  transportation  of  p<'rsons  or 
property  to  and  from  such  foreign  ports  would 
Dol  be  a  repulal'c»n  of  commerce  and  beyond 
the  consiiiuiicmal  power  of  the  state.  It  is 
true  ttic  states  have  assumed  the  right  in  a 
Dumher  of  instances,  since  the  adoption  of  the 
Constitution,  to  fix  the  rates  or  toils  upon  iu- 
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terstate  ferries  and  bridges,  and  perhaps  Id 
some  instances  have  been  recognized  as  having 
the  authority  to  do  so  by  the  courts  of  the 
several  states.  But  we  are  not  aware  of  any 
case  in  this  court  where  such  right  has  been 
recognized.  Of  recent  years  il  has  been  the  cus- 
tom to  obtain  the  consent  of 'Congress  [220 
for  the  construction  of  bridges  over  navigatile 
waters,  and  by  the  seventh  section  of  the  \vX 
of  September  19,  18«0  (26  Stat,  at  L.  426.  ATA), 
it  is  made  unlawful  to  begin  the  conslruciion 
of  any  bridge  over  nav{gat)le  waters,  until  the 
location  and  plan  of  such  bridge  have  been  ap- 
proved by  the  Secretary  of  War,  who  has  also 
been  in  frequent  instances  authorized  to  reg- 
ulate the  tolls  upon  such  bridges,  where  tliey 
connected  two  states.  So,  too,  in  WigffinM 
Ferry  Co,  v.  Eant  Si.  Louin,  107  U.  8.  36o  [27: 
419],  it  was  held  that  a  slate  had  the  power  to 
impose  a  license  fee,  either  directly  or  through 
one  of  its  municipal  corporations,  upon  ferry 
keepers  living  in  the  state,  for  boats  which  they 
owned  and  used  in  conveying  from  a  landing 
in  the  state  passengers  and  goods  across  a 
navigable  river  to  another  state.  It  was  said 
that'*  the  levying  of  a  tax  upon  ves.sels  or 
other  watercraft,  or  the  exaction  of  a  license 
fee  by  the  state  within  which  the  property 
{>ubject  to  the  exaction  has  its  sUuh,  is  not  a 
regtdation  of  commerce  within  the  meaning  of 
the  Constitution  of  the  United  States."  Oiivi- 
ously  the  case  does  not  touch  the  question  hero 
involved.  Upon  the  other  hand,  however,  it 
was  held  in  Moi'an  v.  New  Orleans,  112  U.  8. 
69  [18:  658],  that  a  municipal  ordinance  of  New 
Orleans  imposing  a  license  tax  upon  persons 
owning  and  running  tow  boats  to  and  from 
the  Gulf  of  Mexico  was  void  as  a  regulation  of 
commerce. 

It  is  clear  that  the  state  of  Kentucky,  by  the 
statute  in  question,  attempts  to  reach  out  and 
secure  for  itself  a  right  to  prescribe  a  rale  of 
toll  applicable  not  only  to  persons  cros«>ing 
from  Kentucky  to  Ohio,  but  from  Oiiio  to 
Kentucky,  a  right  which  practically  nullifies 
the  corresponding  right  of  Ohio  to  fix  tolls 
from  her  own  state.  It  Is  obvious  that  the 
bridge  could  not  have  been  built  without  the 
consent  of  Ohio,  since  the  nor>h  end  of  the 
bridge  and  its  abutments  rest  upon  Ohio  soil; 
and  without  authority  from  that  state  tu  exer- 
cise the  right  of  eminent  domain,  no  land 
could  have  been  acquired  for  that  purpose. 
It  follows  that,  if  the  state  of  Kentucky  has 
the  right  to  regulate  the  travel  upon  such 
bridge  and  fix  the  tolls,  the  slate  of  Ohio  has 
thesameright.andsolongas  their  action  is  har- 
monious there  may  be  no  room  for  friction  l»e- 
tween'thestates;  but  it  would  scarcely  Im  [22  I 
consonant  with  good  sense  to  say  that  septrnie 
regulations  and  separate  tart fTs  may  l)e adopted 
by  each  state  (if  the  subject  be  one  for  stale 
regulation),  and  made  applicable  to  that  por- 
tion of  the  bridge  within  its  own  territory, 
do  far  as  the  mutter  of  construction  is  con- 
cerned, each  state  may  proceed  separati'ly  by 
autlioriziiig  the  compMuy  to  condemn  land 
within  its  own  territory,  but  In  the  operation 
of  the  bridge  their  action  mtisi  be  joint  or 
great  confusion  is  likely  to  result.  It  may  be 
for  the  interest  of  Kentucky  to  add  to  its  own 
population  by  encouraging  resi<lents  of  Cin- 
cinnali to  purchase  homes  in  Covington,  and 
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to  do  ibis  by  fixing  tbe  tolls  at  such  a  rate  as 
to  induce  citizens  of  Oiiio  to  reside  within  her 
borders.  Il  nii'ibt  be  c(4iuillj  for  tbe  interefit 
of  Obio  to  prc'.scrii:>e  a  bigbor  rate  of  toll  to  in- 
duce her  citizr-us  to  remain  and  fix  ibeir  homes 
within  their  own  state,  and  as  persons  living  in 
one  8tateand  doing  buKiness  in  another  would 
nc*(:es8arily  have  to  cross  the  bridge  at  least 
twice  a  dtty,  the  rates  of  toll  might  become  a 
Serious  question  to  them.  Congress,  and  Con- 
;:ri->  idone,  imssesscs  the  requi>ile  power  to 
h;irmr»nizc  such  dilT^rcnces,  ami  to  enact  a 
unilorm  seale  of  charges  which  wiil  be  opera- 
tive in  both  directions.  The  authority  of  the 
state,  so  fref|uentiy  recognized  by  this  court, 
to  fix  lolls  fvir  the  use  of  wharves,  piers,  eleva- 
torA,  and  improved  channels  of  nuvi;,'!iijnn, 
b:is  Hlways  been  lindted  to  such  as  were  exclu- 
ftivi'ly  -Aithin  the  territory  of  a  single  slate, 
Ihus'aJIfCtini;  interstate  eonnnerce  but  inci- 
dentally, and  cannot  be  extended  to  structures 
connrciiiig  two  slates  without  involving  a  lla- 
liiiiiy  of  controversies  of  a  serious  nature. 
Vol  ii;>!:ii.(i'.  sui>pose  the  agent  of  the  Bridge 
(Company  in  C'ineinnati  should  refuse  to  recog- 
nize ticket-'  .sold  upon  the  Kentucky  side,  en 
ubling  the  per^ftn  holding  the  ticket  to  pass 
from  Ohio  lo  Kentucky,  it  would  be  a  mere 
ot  ntum  ftih.uti  to  attempt  to  punish  such  agent 
under  the  la\v.s  of  Kentucky.  Or,  suppose  the 
iitate  of  Ohio  should  authorize  such  agent  to 
relu.se  a  pas«atre  to  persons  coming  from  Ken- 
tucky, who  h:ui  not  paid  the  toll  required  by 
tbe  Ohio  statute;  or  that  Kentucky  should 
enact  that  all  pers<ms  crossing  from  Iveutucky 
222]to  Ohio  should  be  entitled  to  a*free  pus- 
•age,audtbusat  tempt  to  throw  tbe  whole  burden 
up<m  persons  crossing  in  the  opposite  direction. 
It  might  be  an  advantage  to  one  state  to  make 
the  charge  for  foot  passengers  very  low  and 
the  charge  for  merchandise  very  high,  and  for 
tbe  other  side  to  adopt  a  ccm  verse  system.  One 
scale  of  charges  might  be  advantageous  to 
Kentucky  in  this  instance,  where  the  larger 
city  is  uyion  the  north  side  of  the  river,  while 
a  wholly  different  system  might  be  to  her  ad- 
vantage at  Louisville,  where  the  larger  city  is 
upon  the  south  side. 

We  do  not  wish  to  be  understood  as  saying 
that,  ia  the  absence  of  Congressional  legisla- 
tion or  mutual  legislation  of  the  two  states,  the 
company  has  tbe  right  to  fix  tolls  at  its  own 
discn^ion.  There  is  always  an  implied  under- 
standing with  reference  to  these  structures  that 
charges  siiall  be  reasonable,  and  the  question 
of  reasonableness  must  be  settled  as  other  ques 
tionsof  a  judicial  nature  are  settled,  by  the  evi- 
dence in  the  particular  case.  As  was  said  in 
GloiiceHter  Ftrty  Co.  v.  Penivtylrama,  114 U.  8. 
IDO,  217  [29:  ir^S.  166],  1  Inters.  Com.  Rep. 
3b2:  "freedom  from  such  imposition  does  not 
of  course  imply  exemption  from  reasonable 
charges,  as  compensation  for  the  carriage  of 
persons,  in  the  way  of  tolls  or  fares,  or  from 
the  ordinary  taxation  to  widch  other  property 
is  subjected,  any  more  than  like  freedom  of 
transportation  on  land  implies  such  exemp- 
tion. Reasonable  charges  for  the  use  of  prop- 
erty, either  on  water  or  land,  are  not  an  inter- 
ference with  the  freedom  of  transportation 
between  the  states  secured  under  the  commer- 
cial power  of  Congress."  Nor  are  we  to  be 
understood   as   passing   upon    the   question 
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whether,  in  the  absence  of  legislation  by  Con- 
gress, the  states  may  by  reciprocal  action  fix 
upon  a  tariff  which  shall  be  operative  upon 
both  sides  of  the  river. 

We  do  hold,  however,  that  the  statute  of  tbe 
c^tuimonwealth  of  Kentucky  in  this  case  is  an 
attempted  regulation  of  commerce  which  it  is 
not  within  the  power  of  the  state  to  make.  Aj 
was  said  by  Mr.  Justice  Miller  in  the  Wabash 
case:  *'It  is  impossible  to  see  any  distinction  in 
its  eflfectupon  commerce  of  either  class  between 
a  statute  which  regulates  the  charges  fortrnns- 
portation  and  a  statute  which  ^levies  a[223 
tax  for  the  benefit  of  the  state  upon  the  same 
transportation." 

The  judgment  of  the  court  of  appeals  of 
Kentucky  is,  therefore,  reversed,  and  the  case 
remanded  to  that  court  for  further  proceed- 
ings in  conformity  with  this  opinion. 

Mr.  CJiUf  Juhiice  Fuller,  i/r.  JukHcc  Field. 
J//*.  Juatice  Gray  and  Mr.  Justice  White 
concurred  in  the  judgment  of  reversal,  for  the 
following  reasons: 

The  several  states  have  the  power  to  estab- 
lish and  regulate  ferries  and  bridges,  and  the 
rates  of  toll  thereon,  whether  within  one 
stale,  or  between  two  adjoining  states,  subject 
to  the  paramount  authority  of  Congress  over 
interstate  commerce. 

By  tbe  concurrent  acts  of  the  legislature  of 
Kentucky  in  1846,  and  of  the  legislature  of 
Ohio  in  1849,  this  bridge  company  was  made 
a  corporation  of  each  state,  and  authorized  to 
fix  rates  of  toll. 

Congress,  by  the  Act  of  February  17,  1865, 
chap.  30,  declared  this  bridge  '*to  be,  when 
completed,  in  accordance  with  the  laws  of  the 
states  of  Ohio  and  Kentucky,  a  lawful  struct- 
ure;'' but  made  no  provision  as  to  tolls;  and 
thereby  manifested  the  intention  of  Congress 
that  the  rates  of  toll  should  be  establish^  by 
the  two  states.    13  Stat,  at  L.  431. 

The  original  acts  of  incorporation  consti- 
tuted a  contract  between  the  corporation  and 
both  states,  which  could  not  be  altered  by  one 
state  without  the  consent  of  the  other* 


COVINGTON  &  CINCINNATI  ELE  [224 
VATEI)  RAILROAD  &  TRANSFER  <& 
BRIDGE  CX)MPANY.  Plff.  in  Err., 

V. 

COMMONWEALTH  OF  KENTUCKY. 

(See  S.  C.  lleporter*8  ed.  ZZL) 

State  law  fixing  toU$  on  inter sUUe  bridge. 

The  Kentucky  law  of  1880  flxlnir  the  tolls  and  fare 
over  the  bridge  connectingr  that  state  and  Ohio 
and  spaniiinflT  the  Obio  river  at  Cincinnati,  is  is 
conflict  wirli  the  interstate  commeroe  olauae  of 
the  Constitution. 

[No.  1048.] 

Argued  Jan.   26,    f9,    SO,    1894.      Reargued 
April  S6,  1894.     Decided  May  S6,  1894, 
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N  ERROR  to  the  Court  of  Appeals  of  tbe 
State  of  Kentucky,  affirming  the  Judgment 


Nora.— ^s  to  interttate  eommerce;  reguXaUon  of; 
power  of  Congreaa^  how  far  earehuioe,  see  note  to 
Gloucester  Ferry  Co.  v.  PennsylTania,  SK  158w 

164  U.  8. 


1893. 


Uniti!:o  States  t.  Illucois  Crntral  R.  Co. 
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of  the  criminal  court  of  Kenton  county,  in 
that  stnte,  adjudging  tlio  defendant  the  auovc- 
named  Bridge  Ounpaiiy  guilly.  and  imposing 
a  tine  for  taking  illcgiil  tolls  and  fares  on  tlie 
bridge  spnnuing  the  Oliio  river,  Iwiween  the 
states  of  Kentucky  and  Ohio,  contrary  to  a 
law  of  Kentucky,  Unn'f<!d,  and  case  re- 
nin ndedforftf  rther  jirt^^fcd'rifjH. 

AfcHsrs.  Wm«  H.  Jarhson  and  17.  77. 
Wadsitorth  for  plHtntilf  in  error,  on  both  ar- 
guments. 

Messrs.  Wm.  Goebel  and  Wxa.  J.  Hen- 
drick,  Atty.  Gen.  of  Kentucky,  for  defendant 
in  error,  on  both  Rrgumcnts. 

}fr.  Justice  Brown  delivered  the  opinion 
of  tlie  court: 

Thi'S  case  difTers  from  the  hist  only  in  the 
fact  that  the  plaintiff  in  error  was  not  incor- 
jjoraled  until  18'!'0,  and  subsequenily  to  a  ir^n- 
eral  law  of  the  slate  declaring  that  all  cliar- 
ters  and  grants  of  or  to  corpc)ratic>ns  shall  be 
subject  to  amendment  or  repeal  at  the  will  of 
the  legislature.  Conceding  that  these  wortis 
became  a  part  of  its  charter,  and  hence  that 
no  contract  was  impaired  by  the  legislation  of 
1890,  such  legislation  is  still  opento  the  ob- 
jection foun(i  to  exist  in  the  former  case,  that 
it  is  in  conflict  with  the  interstate  commerce 
clause  of  the  Constitution. 

The  judgment  of  the  court  of  appeals  of 
Kentucky  is,  therefore,  reversed,  and  the  case 
remanded  to  that  court  for  further  proceed- 
ings. 

Mr.  ChirfJvsticeTuller*  Mr.  Justice  Tleldp 
Mr.  Justice  Gray  and  Mr.  Justice  White 
concurred  in  the  judgment  of  reversal,  for 
the  like  reasons  as  in  the  case  of  Covington  db 
O,  Bridge  Co.  v.  Kentucky,  ante,  p.  962. 


225]        UNITED  STATES.  Appt., 

V. 

ILLINOIS  CENTRAL  liAILROAD  COM- 

PAN  Y  ET  AL. 

(See  S.  C.  Reporter's  ed.  285^244.) 

Suit  by  United  States — state  lato — public  land — 
execution  of  trusts. 

1.  After  the  United  States  has  laid  out  a  piece  of 
public  land  in  CIiIchko,  into  streets  and  luta,  and 
public  ground,  and  recorded  a  plat  thereof,  und 
has  sold  all  the  lots  to  individuals,  its  interest 
ceases,  and  it  cannot  afterwards  maintain  a  suit 
to  restrain  the  diversion  of  such  public  flrround 
from  the  public  purpose  to  which  it  was  so  dedi- 
cated to  private  uses;  but  such  public  ground 
passed  by  the  state  law  to  the  city. 

I.  When  a  resort  is  made  by  individuals  or  the 
government  to  the  mode  provided  by  ttic  statute 
of  f\  state  where  real  property  is  situated,  for  the 
transfer  of  its  title,  the  effect  and  conditious  pre- 
scribed by  the  statute  will  apply,  and  such  opera- 
tion be  given  to  the  instrument  of  convey^pce  as 
Is  there  designated. 

NOTC— ^8  to  dedicMion  of  lands  for  puttlie  pur- 
fXMM,  see  note  to  Cincinnati  v.  White,  8:  452. 

As  to  dedication  of  land  to  public  use,  what  wUl 
tonstitute^  see  note  to  Morgan  v.  Chicago  ft  A.  R« 
00.24:748. 

U4  U.  S. 


3w  If  the  irovornnirnt,  rhnrjrod  with  the  dufy  of 
dispo^inur  uf  a  iniet  oT  pulilic  Innd  within  asl;iio, 
chooses  to  proe<*ed  iinilcr  tlie  provisionsof  a  pniti- 
cular  statute  ol  tiiat  stiiie.  Ilie  H;iine  Icuai  eil'i  et 
should  l)eKiveiito  iu  pioccedini;:us  incase  ol' un 
iiitlividual  i»ro)>rie(cir. 

4.  Tlie  United  t^l;jl«s  imssoss  no  Jiuisilii tion  to 
control  or  retfuJate.  wiii.iii  Hh- st  it<-,  ll»e  c  \«-.ii- 
tlon  of  trusts  or  uses  ercat«d  foz*  iho  b.in-lii  of 
the  public,  orof  purticnhireomnitinitii'S  «tr  l»««I  •  .s 
tlKTcin;  the  Juris'llction  in  siieh  eases  is  v.  iiiiiliu 
State  or  its  s«lionlii:.iio  npouii.rf. 

[No.  :VM.] 
Argued  March  29,  SO.  /^.'^^     Decided  M>tt/  SS, 

jy",. 

APPEAL  from  tlie  ilnTe«  of  the  Circuit 
Court  of  Ihe  LnileJ  Sl:i:».'<  for  llie  Nniili- 
cm  District  of  lUiuois,  MiN!!;iiiiM:;  u  tlenmir  t 
to  and  disniisdiu^  un  ini(M'in;in'on  or  bit!  in 
equity  in  which  the  United  ^?lMlo/^  were  com- 
piainants,  and  the  Illinois  Central  Railway 
Coni|>any  et  a/.,dereniiiinl;s.ruo  object  of  which 
was  lo  i)ievcnl  Ihe  conliuuance  of  encioach- 
nu'iits  in  the  future  upo!i  ceriaiu  ))ropcily  iii 
Chicago,  and  to  preserve  it  open  to  the  puhlic 
uses  for  which  it  was  dcdicaictl  by  the  United 
Slates.     Affirmed. 

See  same  case  below.  33  Fed.  Rep.  730. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lawrence  Maxwell,  Jr,,  Soffrifor 
Qen.  for  appcilnut : 

One  who  dedicates  property  to  public  uses 
is  entitled  in  a  court  of  equity  to  enforce  the 
trusts  declared  hy  the  dedication,  whether  he 
accompanied  the  dedication  with  a  iran-fer  of 
the  fee  to  the  municipality  or  retained  the  fee 
in  him^elf. 

Warren  v.  Lyons  City,  ^2  Iowa,  051:  fhir- 
clay  V.  llotrdl,  31  U.  S.  6  Pet.  49y  (8:  477); 
Hardy  v.  Mem)>/n\  10  Ileisk.  127. 

The  demurrer  admits  the  allepition  of  the 
bill  that  the  fee  of  the  public  ground  is  in  the 
United  States,  and  that  allegation  must  be 
taken  as  true.  If,  however,  the  court  may 
consider  the  effect  of  a  conveyance  of  the  lots 
marked  on  the  plat  with  refetcnce  to  the  plat 
and  assume  that  the  government  had  not  ex- 
pressly reserved  title  in  itself  to  the  streets  and 
public  grounds,  the  government  w^ould  clear  Ir 
still  be  the  owner  in  fee  of  the  cast  half  of  the 
ground  bordering  the  lake. 

nanks  V.  Ogdcti,  69  U.  S.  2  Wall.  57  (17:818); 
Harris  v.  Elliott,  ^5  U.  S.  10  Pet.  25  (9:  Ji83). 

The  government  has  only  this  remedy  to 
protect  Itself  against  the  threatened  invasion 
of  its  reversionary  interest,  and  it  is  obliged 
to  act  promptly  to  prevent  the  claim  of  title 
by  aclverse  use  or  estoppel  being  set  up. 

Wi  Hams  ▼,  First  Presbyterian  fioc.  1  Ohio 
St.  478. 

The  United  States  have  in  this  respect  the 
rights  of  a  private  person  who  has  made  a 
dedication. 

United  States  ▼.  Chicago,  48  U.  S.  7  How. 
186  (12:  660). 

Messrs.  Benjamin   F.  Ayer  and  John 

5.  Miller,  for  appellees  : 

The  plat  in  this  case  has  all  the  force  of  an 
express  grant.  It  operates  by  way  of  estoppel, 
and  concludes  the  former  owner  and  all  claim- 
ing under  bim  from  asserting  title. 

Matthiesssn  db  H,  Zine  Co.  T.  La  Salle,  117 
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in.  411;  CliicfiQo  V.  Rumfiey,  87  111.  31S;  Gi:b- 
hui'dt  V.  Reeves,  75  III.  3(il;  Hunter  v.  MhUUc- 
(on,  13  111.  50;  I/linois  cfc  J/.  Canal  Trust  ca  v. 
JJarens,  11  111.  5")!;  Illinois  Cent,  R,  Co,  v. 
Illinois,  140  U.  S.  3S7  (:jO:  1018). 
The  title  of  tbe  Uoitud  StJi(<  s  lias  been  com- 

filelely  devested.  The  sale  of  th«.'  lots  as  de- 
itiea*'ed  on  the  pint  and  with  reference  to  it, 
was  in  law  an  effectual  dedicaiion  of  the 
8t reels  and  public  grounds  for  municipal 
uses. 

PoUard  T.  Uagan,  44  U.  S.  8  How.  212 
(11:  565). 

The  tract  ceased  to  be  a  part  of  the  national 
domain,  and  tbe  title  to  so  much  of  it  as  had 
been  dedicated  to  public  use  became  vesied  iii 
the  state,  unless  by  force  of  tbe  state  statute 
the  fee  passed  to  the  city,  or  unless,  upon 
common  law  principles*  the  conveyance  of  the 
lots  carried  tbe  fee  to  the  purchasers. 

ttanks  V.  Oqden,  69  U.  8.  2  Wall.  57  (17: 
818  ;  Hamilton  v.  Chicago,  /?.  &  Q.  li,  Co,  124 
III.  23">;  Uissell  T.  Aete  York  Cent,  R.  Co,  23 
N.  Y.  «1;  Acw  Orleans  v.  United  States,  85  U. 
6  10  Pet.  602  (9:  573j;  QooJt.tU  v.  Kibbe,  50 
U.  8.  9  How.  471  (13:  220);  UalUtt  v.  Heche,  54 
U.  S.  13  How.  25  (14:  35);  Mumford  v.  Ward- 
welt,  78  U.  8,  0  Wall.  42J  (18;  750);  Weber  v. 
State  Harbor  Comrs.  85  U.  8.  18  Wall.  57  (21: 
798);  Van  Drocklin  r.  Anderson,  117  U.  8. 
151  (29:  845). 

When  the  frround  was  dedicated  to  public 
use,  all  the  littoral  rights  appurtenant  to  it 
were  dedicated  with  it.  The  incidents  neces- 
sarily fallowed  and  were  subject  to  the  nature 
and  condition  of  tbe  principal  estate. 

Potomac  S,  H,  Co.  v.  Upper  Potomac  8,  B, 
Co.  109  U.  8.  672  (27:  lOTO);  Barney  v.  Keok^ik, 
94  U.  8.  324  (24:  224);  JS'ew  Orleans  v.  UniUd 
btaUs,  R5  U.  8.  10  Pet.  662  (9:  673);  Bard^iy 
T.  Hoicell,  31  U.  8.  6  Pet.  498  (8:477);  Ctnein- 
tiati  v.  W/iite,  31  U.  8.  6  Pet.  481  (8.  452); 
Godfrey  ?.  Alton,  12  111.  30,  52  Am.  Dec.  476; 
Brooklyn  v.  Smith.  104  III.  429.  44  Am.  Rep. 
90;  Cook  ▼.  Burlington,  30  Iowa,  94,  6  Am. 
Rep.  649;  2  Dill.  Mun.  Corp.  §  634. 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

Tliis  is  an  appeal  on  tbe  part  of  the  United 
Slates  from  a  decree  of  the  circuit  court  sus- 
taining a  demurrer  to  an  information  or  bill  in 
equity,  in  which  they  wet e  complainants  and 
tbe  Illinois  Central  and  other  railroad  com 
panics  were  defentlants.  The  information 
charues  that  encroachments  are  made  or  threa- 
tened upon  properly  of  tbe  United  States,  and 
tbe  obj(;cl  of  the  information,  so  far  as  con- 
tended on  the  present  appeal,  is  to  prevent  their 
Oonlinu-tnce  in  the  future,  as  to  one  particular 
parcel  of  property  and  to  pref^urve  it  open  to 
tbe  uses  for  whirb  it  was  dedicated  by  the 
United  8lj.tea.  That  property  con.MMtsof  land 
situated  on  the  shore  of  Luke  iVIieiii^ran,  being 

Eart  of  frnctional  section  ten  in  Chic-it;o,  lyini: 
etvveen  Like  Mi('hii:>inon  the  east  and  biot  k 
twelve  of  the  plat  of  Fort  Dearborn  addition 
to  Chicago  on  the  west. 

The  St  veral  parties  named  as  defendants 
appeared  to  the  information,  and  the  Illinois 
Central  Huilrond  Company  and  the  Michigan 
CVntnil  Ivailroad  Company  demtiircd  to  it  on 
tbe  ground  that  it  does  not  slate  such  a  case  us 
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entitles  the  United  States  to  the  relief  prayed 
or  show  any  right  of  interference  on  their 
part,  either  in  law  or  in  equity,  respecting  tbe 
matters  referred  to,  or  allege  any  violaiion, 
contemplated  or  threatened,  of  any  right,  legal 
or  equitable,  of  tbe  United  Stales. 

Upon  the  hearing  of  the  several  cases  known 
and  spoken  of  together  as  tbe  **Lake  Front  Com" 
before  the  circuit  court  of  tbe  United  States 
at  Chicago  on  the  23d  of  February,  1888,  ibis 
demurrer  was  argued,  and  was  sustained, 
''except  as  to  that  part  of  the  information 
which  alleges,  in  substance,  that  the  Illinois 
Central  Railroad  Company  claims  the  absolute 
ownership  of,  and  threatens  to  take  possession 
of,  use  and  occupy  the  outer  harbor  of  Chica'zo,** 
the  opinion  of  the  court  *l>eing  *Hhat  th('[2*$4 
generatl  government,  upon  the  showing  made 
by  it,  has  no  title  to  any  of  thestreeisor  grounds 
described  in  said  information,  and  has  no 
standing  in  court,  except  so  far  as  it  seek**  to 
protect  the  said  harbor  airainst  obstructions 
that  would  impair  the  public  right  of  naviga- 
tion, or  interfere  with  any  plan  devised  by 
the  United  States  for  tbe  development  or  im- 
provement of  the  outer  harbor."  Jiliu'dtt  v. 
lUinois  Cent.  R.  Co,  U  Fed.  Rep.  73<).  Af- 
terwards, on  the  23d  of  August,  1890,  the 
attorney  of  tbe  United  Slates  was  granted 
leave  to  amend  the  information  by  strik- 
ing out  whatever  related  to  the  outer  har- 
bor and  the  encroachments  alleued  to  hnve 
been  made,  or  threatened  in  tbe  navigable 
waters  of  the  lake;  and.  at  the  same  time,  an 
order  was  entered  by  the  district  judge  sustain- 
ing the  demurrer  to  the  information  as  amend- 
ed, and  directing  that  it  be  dismis.<ed,  '*with- 
out  prejudice  to  tbe  United  Slates,  however, 
to  hereafter  institute  any  appropriate  action 
or  proceedings  for  the  purpose  of  enforcing 
any  rights  they  may  have  in  tbe  navigable 
waters  of  tbe  lake  or  outer  harbor  of  Chicago;" 
and  thereupon  an  appeal  was  prayed  and  al- 
lowed to  the  supreme  court." 

From  the  decree  of  the  circuit  court  In  tbe 
Lake  Front  case,  rendered  in  February,  lti8S, 
appeals  were  taken  to  the  Supreme  Court  of 
the  United  States  by  the  Illinois  Central  Rail- 
road Company  and  the  city  of  Chicago,  and 
they  were  argued  and  decided  at  its  O-tober 
term,  1892.  Plinois  Cent.  R  Co,  v.  Jl/iuoiM, 
146  U.  8.  387  [36:1018]  The  United  States 
did  not  appear  and  participate  in  tbe  argu- 
ment on  the  appeal.  As  they  were  ntver 
a  party  to  those  suits  In  tbe  court  below 
and  never  appealed  from  the  decree,  they  \%cre 
dropped  as  a  parly  in  the  designation  of  the 
title  of  the  case.  TThe  questions  involving  the 
title  and  right  of  the  p  irties  embra(^ed  in  the 
cases,  considered  under  the  general  <lesi^ua 
lion  of  the  [I'inois  Central  Uuilrftiul  OnuiHiny 
V.  State  of  Illinois^  to  the  navigable  wal«*rs  of 
thehnrbur  of  (JhicMg  >  and  in  the  Lake  Front 
property,  and  the  encionchments  on  the  Jiar- 
bor  by  the  railroad  eompativ,  and  the  validity 
of  the  Act  of  April  10  18!)9.  granting  sub- 
merg.LMl  lands  in  lh(f  harbor,  were  fully  consid- 
ered and  Ri'tilid  a.s  between  the  slate  and  M.e 
city  r»f  ♦Cliicago  on  the  one  part,  and  [23*'> 
the  Illinois  Central  Railroad  Company  on  the 
other. 

'I'hc  appeal  now  before  tbe  court  is  tbe  one 
taken  by  tbe  United  Slates  from  the  tiecree  o( 
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the  circuit  court  rendered  on  the  23d  of  Aui;- 
U8t«  181)0,  bu>tuioiog  the  demurrer  to  the  iu- 
formation.  The  amendment  allowed  to  the 
information cousisted  in  Btriking  out  that  part 
to  which  the  demurrer  was  not  sustained,  and 
was  made  in  order  that  the  demurrer  might  go 
to  the  entire  information.  The  only  conten- 
tion now  urged  by  the  Solicitor  General,  on 
behalf  of  the  appellants,  is  that  the  informa- 
tion is  good  to  the  extent  that  it  seeks  to  re- 
strain the  appellees  from  divertint;  the  pul^lic 
ground  designated  as  such,  on  the  plat  of 
the  Fort  Dearborn  addition  to  the  city  of  Chi 
cago,  from  the  supposed  public  easement  to 
which  it  was  dedicated.  The  Solicitor  Gen* 
4.ral  states  that  on  this  branch  of  the  case  the 
information  proceeds  upon  the  theory  that  the 
United  States,  being  the  owners  of  the  land  in 
question,  and  having  dedicated  it  to  a  public 
pur|io<ie,  are  entitled  to  enjoin  its  diversion 
from  that  public  purpose  to  private  uses.  It 
will,  therefore,  be  unnecessary  for  the  disposi- 
tion of  the  appeal  to  consider  any  oiher  posi- 
tion originally  taken  by  the  United  Stales  in 
the  information. 

As  early  as  1804  a  military  post  was  estab- 
lished by  the  United  Slates  south  of  Chicago 
river,  upon  the  southwest  fractional  quarter 
ofsietion  ten,  and  was  subsequently  occupied 
by  troops  until  its  sale  many  years  afterwards. 
lu  1819,  Congress  passed  an  Act  authorizing 
the  saU-  by  the  S('<Tetary  of  War,  under  the 
direction  of  the  President,  of  such  military 
sites  Ixlonging  to  the  United  Slates  as  may 
have  been  found  or  had  become  useless  for 
military  put  poses.  And  the  Secretary  of  War 
was  authorized,  on  the  payment  of  the  con- 
sider:: lion  agreed  upon  into  the  Treasury  of 
the  United  State«,  to  execute  and  deliver  all 
neeill'ui  in.«truuients  conveying  tlic  same  iu 
fee.  And  tlte  Act  declared  tlt:)t  the  jurisdic 
lion  which  had  been  s|K'cially  cedeil  to  the 
United  Stales  for  military  purp«»?es,  by  a  slate,  j 
over  stji'h  site  or  sites  should  lliereufirr  cease. 
«'$Stal.  atL.  fi20.  Subsequently,  in  1824.  uiyon 
the  rf  quest  of  the  Secretary  of  War,  the  south- 
2«3(Sj  west  ^quarter  of  this  fractional  section 
ten.  eoiitaininir  about  fifty-seven  acres,  and  on 
which  Fort  Doaiborn  was  situated,  was  re- 
served from  sale  for  military  pur|)ose8  by  the 
Commissioner  of  the  General  Land  Office. 
The  land  thus  reserved  continued  to  be  used 
for  military  purposes  until  1837.  In  that  year, 
under  the  directi(»n  of  the  Secretary  of  War, 
it  was  laid  oH  l)y  his  authoriiy  into  blocks, 
lots,  streets,  alleys  and  public  ground,  as  an 
addition  to  the  niunicipalit}'  of  Chicago,  and 
called  the  "  F<>rl  Dearborn  a<ldition  to  Chi- 
cago," and  in  June,  1849,  a  plat  tliereof  w»is 
made  and  acknowledged  by  his  agent  and  at- 
torney and  record( d  in  the  recorders  oHice  i#f 
the  e«»uiity  of  Cook.  On  tliat  plat  a  )iuri  of 
the  ground  situated  between  Lske  Michigan 
on  tlie  ejisi  and  block  twelve  on  the  west  is 
desigtuited  as  **  public  ground  forever  to  re- 
main vacant  of  buildings."  It  bears  also  a 
further  declaration  in  these  words,  viz:  "The 
public  ground  between  Randolph  and  Madison 
streets  and  fronting  upon  L  ikc  Michigan  is 
not  to  be  occupied  with  buildings  of  any  de- 
scription." Subsequently,  and  for  some 
years,  several  lols  designated  and  shown  on  the 
plat  were  reserved  from  sale  and  remained  in 
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the  military  occupation  of  the  government,  but 
eventually,  in  184'>  or  soon  aflerwarsls.  ail  of 
them  were  sold  and  conveyed  by  the  United 
Stales  to  divers  persons  '*  by  and  according;  to 
said  plat  and  with  reference  to  the  same." 

The  statute  of  Illinois  of  February  27.  1833, 
then  in  force  for  the  making  and  recor^'ing  of 
town  plats  (III.  Rev.  S:at.  83:5.  p.  S'.Mj)  pro- 
vided that  every  donation  or  grant  to  the  pub- 
lic, marked  or  noted  as  such  on  the  plat, 
should  be  deemed  in  law  a  suffi<M'ent  convey- 
ance to  vest  ihe  fee  simple  title,  and  thai  "the 
land  intended  to  be  for  streets,  alleys,  ways, 
commons,  or  other  public  uses,  in  any  town 
or  city,  or  addition  thereto,  shall  be  held  in 
the  corporate  name  thereof  in  trust  to  and  for 
the  u^es  and  purposes  set  foith  an<l  expressed 
or  intended."  The  plat  in  such  cases  had  all 
the  force  of  an  express  grant  and  opernii'd  to 
convey  all  the  title  and  interest  (»f  the  United 
States  in  the  properly  for  the  tiscs  -.ind  purposes 
intended.  Mittlhunxen  cfe  //.  Zine  Co.  v.  LaSafJe, 
III.  41l.4l4,4iri;r7//C'»/7<>v.  /^///wv,87Ill.  117. 
348;  aehhnvdt  v.  •/AtT.v,  75  111  301;  ///  [2;J7 
noi$dk  M.  Canal  Tr(istii"<  v.  IItiven»,  11  III.  .SO 4. 

It  is  slated  in  tlie  inforniitioD  that  the  Unit- 
ed Slates  never  parted  with  the  title  to  the 
streets,  alleys,  and  put)lic  «:rounds  designated 
and  marked  on  the  plat,  and  i!nit  tlif'y  still  own 
the  same  in  fee  simple  "with  the  rights  and 
privileges,  riparian  and  otherwise,  pertaining 
to  such  ownetship,  subject  to  the  use  and  cu~ 
joymenl  of  the  same  by  Ihe  public." 

But  we  do  not  think  this  position  is  tenable. 
A  title  to  some  of  the  streets  may  bave  con- 
linucd  in  the  government  so  long  as  the  title 
to  any  of  tiie  adjoining  lots  remained  with  it, 
but  not  afterwiirds  without  disregard  of  the 
statutory  reoulations  of  the  state  audits  pro- 
visions for  the  transfer  of  the  tille.  When  a 
resort  is  made  b}'  individuals  or  the  govcTu- 
ment  to  the  mode  provided  by  the  statute  of  a 
stale  where  real  pioj»rrty  is  situated,  for  tlie 
transfer  of  its  title,  the  effect  an^l  condiu'ons 
prescribed  by  the  statute  will  apply,  and  such 
operation  given  to  the  instrument  of  convey- 
ance as  is  there  desigeatcd.  The  language  of 
the  statute  is  clear,  "that  the  land  iulendrd 
for  streets,  alleys,  ways,  commons,  or  other 
l>ublic  uses  in  any  town  or  city  or  addiiioa 
thereto  shall  be  held  in  the  corporate  name 
thereof,  in  trust  to  and  for  the  uses  and  pur- 
poses set  forth  and  expuissinl  or  intended.  ** 

The  inteiest  in  ai\d  control  of  Ihe  United 
Slates  ovtrr  the  stiet  ts.  alleys,  and  ronnnons 
cca^icd  with  tht;  r<':-<>rd  of  tlie  plat  and  tbesale 
of  the  adjoinini^  \c.\h.  Tbeir  proprietary  in- 
lere-i  passed,  iu  ihc  lots  sold,  to  tlie  respi'clive 
veuili  es,  subject  to  the  jurisdiction  of  the  local 
p»veruinent,  and  the  ctmirol  over  the  stre»ts, 
alleys,  and  grounds  pa^^scd  l»y  express  tlcsig- 
nation  of  the  stale  law  to  the  corporate  au- 
thorities of  the  city. 

In  1^51.  the  validity  of  the  survey  and  plat 
matle  of  Fort  Dearborn  res<'rvation  was  recog- 
nized in  C'ongress  in  an  Act  for  Ihc  relief  of 
one  John  Baptisie  Beaubien  (10  Stat,  at  L.  81, 
chap.  17*2).  t»y  which  Die  C<Mninissioner  of  the 
General  Land  Ollice  was  auth<»rized  to  issue  a 
patent  or  patents  to  Beaubien  for  certain  lots 
designated  and  numbered  on  the  survey  and 
plat  of  the  Fort  Dearborn  addition  to  Chicago, 
*made  under  the  order  of  the  Secretary  [2«i8 
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of  War.  And  it  is  averred ,  as  already  stated,  in 
the  informHlion  thu  all  the  lots  were  soid  and 
conveyed  by  the  United  Slates  to  divers  per- 
sons "by  and  according  to  tiie  said  plat  aud 
"with  nriJTence  to  tlie  same." 

It  was  the  intention  of  the  £::overnment  to 
have  a  plat  made  coniformabiy  to  the  provi- 
fiionH  of  the  statute  and  il  is  plain,  from  its 
inspedion  ilial  all  the  essential  reqiii.siies  were 
folu»wed.  Nor  is  any  reason  sui^gested  why  a 
ilifferent  cflwA  should  be  given  to  the  plat  and 
its  reeord  in  this  case  from  Ihal  of  similar 
plats  made  and  recorded  by  other  land  i)ro- 
prieioi^.  And  if,  as  we  liave  already  said,  the 
govennucTjt,  ch.jrired  with  the  duly  of  dispos- 
ini:  of  a  tract  of  public  land  within  a  state, 
r^hon-c  s  to  prt.ccod  undtT  the  provisions  of  a 
parlici!)  '.r  s::iiuie  of  that  Mate,  it  is  clear  that 
tljc  same  h  "/:il  efTect  should  be  given  to  its 
proci-.'diiii^  :•<  ill  CH  (M)f  an  individual  proprie- 
tor. The  I  \'i\  <'\.  of  I  he  recording  of  the  plat  in 
tliis  casi;  was  therefore  to  vest  in  the  city  of 
Chicago  the  legal  title  to  the  streets,  alleys  and 
public  ground  in  Fort  Dearborn  addition, 
and  after  its  execution  the  record  and  sale 
of  the  abutting  property  the  United  States 
relaincjt  no  interest  in  them,  legal  or  equita- 
ble. That  interest  v.as  as  completely  extin- 
guished as  if  made  by  an  unconditional  con- 
veyance in  the  ordinary  form. 

Again,  the  >ale  of  the  lots  was,  in  law,  an 
cfTcctual  dedication  of  the  streets  and  puldic 
grounds  for  municipal  uses,  and,  as  observed 
by  counsel,  the  purchasersof  the  lots  acquired 
a  special  interest  in  the  streets  and  public 
grounds  on  which  their  lots  abutted,  and  the 
United  States  could  make  no  disposition  of 
them  after  the  sale  inconsistent  with  the  use 
to  which  they  had  been  dedicated. 

Tlic  only  parties  interested  in  the  public  use 
for  which  the  ground  was  dedicated  are  the 
owners  of  lots  abutting  on  the  ground  dedi- 
cated, and  the  public  in  general.  The  owners 
of  abutting  lots  may  be  presumed  to  have  pur- 
chased in  part  consideration  of  the  enhanced 
value  of  the  property  from  the  dedication,  and 
it  may  be  conceded  they  have  a  right  to  in- 
voke.through  the  proper  public  authorities,  the 
2!$$>J  protection  *of  the  property  in  the  use  for 
whicfi  it  was  dedicated.  The  only  party  in- 
terested,  outside  of  abutting  owners,  is  the 
general  public,  and  the  enforcement  of  any 
rights  which  such  public  may  have  is  vested 
only  in  the  parlies  clothed  with  the  execution 
of  such  trust,  who  are  in  this  case  the  cor- 
porate authorities  of  the  city,  as  a  subordinate 
agency  of  the  state,  and  not  the  United  States. 

The  United  States  possess  no  jurisdiction  to 
control  or  regulate,  within  a  state,  the  execu- 
tion of  trusts  or  uses  created  for  the  benefit  of 
the  public,  or  of  particular  communities  or 
bodies  therein.  The  jurisdiction  in  such  cases 
is  with  the  state  or  its  subordinate  agencies. 
The  case  of  Aew  Organs  v.  T/ie  United  States, 
35  U.  S.  10  I'et.  602  [U:  573],  furnishes  an  illus- 
tration of  this  doctrine.  In  that  case  the 
United  States  filed  a  bill  in  the  district  court 
for  an  injunction  to  restrain  the  city  of  New 
Orleans  from  selling  a  portion  of  the  public 
q^uay.  or  levee,  lying  on  the  bank  of  the  Mis- 
sissippi river,  in  front  of  the  city,  or  of  doing 
any  other  act  which  would  invade  the  rightful 
dominion  of  the  United  States  over  the  land  or 
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their  possession  of  it.  The  United  States  ac- 
quired tiile  to  the  land  by  the  French  treaty  of 
lb03.  By  it  Louisiana  was  ceded  to  the  United 
States,  and  it  was  shown  that  the  land  liad 
been  appropriated  to  puidic  u^e<»ever8inre  the 
oceupaiion  of  the  province  by  France.  It  was 
contended  that  the  title  to  the  land,  as  well  as 
the  domain  over  it  during  the  French  and 
Spanish  governments,  were  vested  in  the  sov- 
ereign, and  that  the  United  States  by  the  treaty 
of  Cession  of  the  province  of  Louisiana  had 
succeeded  to  the  previous  rights  of  France  and 
Sp  :in.  Tlie  land  and  biiihiings  thereon  had 
been  used  by  both  governmetits  for  various 
public  purposes.  The  United  States  hjul 
erected  a  t>uilding  on  it  for  a  customhouse,  in 
which,  also,  their  courts  were  held. 

It  was  argued  on  behalf  of  the  city  that  the 
sovereignty  of  France  and  Spain  over  the 
properi.v.  before  the  cession,  exi.'ited  solely  for 
the  purpose  of  enforcing  the  uses  to  which  it 
was  appropriated,  aud  that  this  right  and 
obligation  vested  in  the  slate  of  Louisiana,  and 
did  not  continue  in  the  United  States  after  the 
state  was  formt?<!.  It  was  therefore  coniendi-d 
that  the  ^United  States  could  neither  [240 
taketheproperty.nordisposeof  itorenfoicethe 
public  use  to  which  ilhad  been  appropriated.  A 
decree  was  rendered  in  the  district  court  in 
favor  of  the  United  States,  and  an  injunction 
granted  as  prayed,  but  on  appeal  to  the  su 
preme  court  it  was  reversed,  and  it  was  held 
that  the  bill  could  Hot  be  maintained  by  the 
United  States  because  they  had  no  interest  in 
the  property.  Upon  the  question  whether  any 
interest  in  the  property  passed  to  the  Uniteti 
States  under  the  treaty  of  cession,  the  court 
said,  speaking  through  Mr,  Juatiee  McLean: 

**In  the  second  article  of  the  treaty,  'all 
public  lots  and  squares,  vacant  lands,  and  all 
public  buildings,  fortifications,  barracks,  and 
other  edifices,  which  are  not  private  property,* 
were  ceded.  And  it  is  contended,  as  the 
language  of  this  article  clearly  includes  the 
ground  in  controversy,  whether  it  be  consid- 
ered a  public  square  or  vacant  land,  the  entire 
right  of  the  sovereign  of  Spain  passed  to  the 
United  States. 

**The  government  of  the  United  States,  as 
was  well  observed  in  the  argument,  is  one  of 
limited  powers.  It  can  exercise  authority 
over  no  subjects,  except  those  which  have 
been  delegated  to  it.  Congress  cannot,  by 
legislation,  enlarge  the  Federal  jurisdiction, 
nor  can  it  be  enlarged  under  the  treaty  making 
power. 

"If  the  common  in  contest,  under  the  Span- 
ish crown,  formed  a  part  of  the  public  domain 
or  the  crown  lands,  and  the  king  had  power 
to  alien  it,  as  other  lands,  there  can  t)e  no 
doubt  that  it  passed  under  the  treaty  to  the 
United  Slates,  and  they  have  a  right  to  dis- 
pose of  it  the  same  as  other  public  lands. 
But  if  the  King  of  Spain  held  the  land  in 
trust  for  the  use  of  the  city,  or  only  possessed 
a  limited  jurisdiction  over  it,  principally,  if 
not  exclusively,  for  police  purposes,  was  this 
right  passed  to  the  United  States  under  the 
treaty? 

"That  this  common,  having  been  dedicated 
to  the  public  use,  was  withdrawn  from  com- 
merce, and  from  the  power  of  the  king  right- 
fully to  alien  it  has  already  been  shown;  and 
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also,  Ihftt  he  had  a  llmiltMl  power  over  it  for 
certain  piirposcR.  Can  llie  Federal  ^overn- 
mont  exercit^  tins  power?  If  it  can,  this  court 
liMs  I  lie  power  to  inlerpo«e  an  injunction  or 
24 1  ]  interdict  *lo  tlie  sale  of  any  part  of  the 
common  by  the  city  if  tbcy  sliali  think  that  tbe 
faet«  autliorize  such  an  interposiiion. 

*'It  is  insisttd  ihat  the  Federal  government 
mny  exercise  this  authority  under  Ibe  power 
to  rei^uhue  commerce. 

**Il  is  ver}'  clear  that,  ns  the  treaty  cannot 
give  this  i)ower  to  the  Federal  ^'ovcrnmeut, 
we  mu^t  look  for  it  in  the  Cousiitulion.  and 
tbut  the  same  power  must  authorize  a  Siimil.ir 
exerci.'-e  of  jurisdiction  over  every  other  quay 
in  the  United  Slates.  A  statement  of  theca'-e 
is  a  sulllrient  refutation  of  the  ur.LMiincnt. 

*'S|)eci>il  provision  is  made  in  the  Constitu- 
tion lor  the  eesfsion  of  jurisdiction  from  the 
states  over  place  s  where  the  Feileral  govern- 
ment shall  esiahlish  forts  or  other  mili'i.iry 
woiUs.  and  it  is  only  in  these  place?,  or  in  the 
teiriti.rles  of  the  United  Slates,  where  it  can 
ex«  ici-e  a  ::eneral  Jurisdiction. 

••The  slate  of  i-nuisiana  was  admitted  into 
the  I  ui'M  on  th<'  >aine  foolini^  as  the  orii^inal 
stMics.  ilcr  rii:iiis  of  sovereiirnly  are  the 
same,  and.  by  c.)..yprjUf»ncc.  no  juri>dicii.»n  of 
the  Fulcral  ^ovunnieiit.  either  for  purj>oses 
of  police  or  oiherwi^e.  c'ln  be  exercised  over 
this  public  ground,  ^\b'(di  is  not  common  to 
the  United  States.  Ii  belongs  to  the  local  au- 
thority to  enforce  tbe  tiu>t  antl  prevent  what 
thev  shall  deem  a  violation  of  it  by  the  city 
ftUtboriiSes. 

"All  powers  ivblch  properly  appertain  to 
sovereignly,  which  have  not  been  delegated 
to  the  Federal  government,  belong  to  the 
states  and  the  people." 

The  decree  of  the  district  court  was  accord- 
ingly ordered  to  be  reversed  and  annulled. 

Tlds  doctrine  of  the  supreme  court  in  the 
New  Orleans  case  is  decisive  of  the  question 
pending  before  us  in  the  present  case  and 
must  control  the  decision. 

It  was  also  held  in  the  Lake  Front  case  that 
the  ownership  tn  fee  of  the  streets,  alleys, 
"Ways,  commons,  and  other  public  ground  on 
the  east  front  of  the  city  bordering  upon  Lake 
Michigan,  in  fractional  flection  ten,  was  a  good 
title,  the  reason  assigned  being  that  by  the 
statute  of  Illinois  the  making,  acknowledging, 
242J  and  recording  *of  plats  operated  to  vest 
the  title  in  the  city  in  trust  for  the  public  uses  to 
which  the  erounds  were  applicable.  IKinois 
Cent.  Ii.  Co.  V,  lUinoia,  146  U.  S.  367-402  [36: 
1018-1046]. 

It  follows  from  these  views  that  the  United 
States  have  no  just  claim  to  maintain  their 
contention  to  control  or  interfere  with  any 
portion  of  the  public  ground  designated  in 
the  plat  of  the  Fort  Dearborn  reservation. 
The  decree  dismissing  the  information  will 
therefore  be  affirmed;  and  it  is  so  ordered. 

77ie  Chief  Justire^  liaving  been  of  counsel  in 
the  court  below,  took  no  part  in  the  considera- 
tion and  decision  of  this  case  on  appeal. 

Mr.  Justice  Brewer  dissenting: 

I  am  unable  to  concur  in  the  views  expressed 
bv  the  court  in  this  case.  I  agree  that  the 
United  States  have  no  governmental  interest 
or  control  over  the  premises  in  question;  that 
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as  a  sovereign  they  have  no  ri;:iit  \r,  maintalo 
this  suit;  that  by  the  act  4)f  dtdication  they 
parted  with  the  title,  and  that,  in  accoidanco 
with  the  statute  of  the  state  in  re-pect  to  dedi- 
cation, the  fee  pa<^sod  to  the  city  of  Chicago, 
to  "be  held  in  the  cnrporale  name  thereof,  in 
trust  to  and  for  the  uses  and  purpfses  set 
forth  and  expressed  or  intended."  1  ajrce 
that  the  only  rights  winch  the  United  Siuies 
have  are  those  which  any  other  owner  of  real 
estate  would  have  undeV  a  Iikedcdicatit)u;  but 
I  think  the  law  is  Ihat  he  who  giants  pMiperty 
to  a  trustee,  to  be  held  in  trust  for  a  s|ic(  itic 
purpo>e,  retains  such  an  interest  as  gives  him 
a  right  to  invoke  the  interposition  of  a  court 
of  equity  to  prevent  the  use  of  that  properly 
for  any  other  purpose.  Can  it  be  that,  if  tho 
government,  believing  that  the  Cougrevsiujial 
Library  has  become  t»:o  iarire  for  conv(  nit  ut 
use  in  this  city,  donates  lialf  of  it  to  the  city 
of  (/liicaL;o.  to  be  kept  and  maintained  as  n 
public  lilnary,  that  city  can,  after  acceplini;: 
the  donation  for  the  purposes  named,  give 
away  the  books  to  the  various  lawyers  for 
their  private  libraries,  and  the  government  be 
powerless  to  restrain  such  disposition?  IK> 
the  donorn  of  libraries  or  the  guintors  of  real 
estate  in  trust  for  speciticjiui  poses  though  part- 
ing with  the  title,  lose  all  right  to  iuvt>ke  ilio 
aid  of  a  court  of  equity  to  *compcl  the  [154.*^ 
use  of  their  doiuitions  and  grants  for  the  pur- 
poses expressed  in  the  gift  or  deed?  I  approve 
the  oi)inion  of  the  suprcine court  of  Iowa, in  the 
case  <if  Wttrrtn  v.  Lyonn  Cihj,  22  Io\aa,  \\'i\. 
85'»,  357.  In  that  case  the  piaintilTs  bad  years 
before  platted  certain  land  as  a  site  for  a  city, 
and  on  the  plat  tiled  by  them  there  was  a  de- 
dication of  a  piece  of  ground  as  a  "public 
square."  After  the  city  had  been  built  up  on 
that  site  the  authorities,  for  the  purposes  of 
gain,  and  under  the  pretended  auliiority  of  an 
act  of  the  legislature,  attempted  to  subdivide 
the  public  square  into  lots  and  to  lea^^e  them 
to  individuals  for  private  uses.  A  bill  was 
filed  by  the  dedicators  to  restrain  such  diver- 
sion of  the  use,  and  a  decree  in  their  favor  was 
aOirmed  by  the  supreme  court.  I  quote  from 
the  opinion: 

"Nothing  can  be  clearer  than  that  if  a  grant 
is  made  for  a  specific,  limited,  and  defined  pur- 
pose, the  subject  of  the  crant  cannot  be  used 
for  another,  and  that  the  grantor  retains  still 
such  an  interest  therein  as  entitles  him  iu  a 
court  of  equity  to  insist  upon  the  execution  of 
the  trust  as  originally  declared  and  accepted. 
Williama  v.  First  Picuhyfenan  Society,  1  Ohio 
St.  478:  Barclay  v.  Howell,  31  U.  S.  6  Pet.  498 
[8:  477];  Wehb  v.  Noler,  8  Ohio.  548;  Brown  v. 
Manning,  6  Ohio,  298,  27  Am.  Dec.  255. 

And  again,  after  picturing  the  injustice 
which  in  many  cases  would  result  by  per- 
mitting such  a  diversion,  the  court  adds: 

**Su(b  a  doctrine  would  enable  the  state  at 
pleasure  to  trifle  with  the  rights  of  individuals, 
and  we  can  scarcely  conceive  of  a  doctrine 
which  would  more  efiFeclually  check  every 
disposition  to  give  for  public  or  chariiable  pur- 
poses. No,  it  must  be,  that  if  the  right  vested 
in  the  city  for  a  particular  purpose  the  legis- 
lature cannot  vest  it  for  another;  that,  when 
the  dedicator  declared  his  purpose  by  the  plat, 
the  land  cannot  be  sold  or  used  for  another 
and  different  one;  that  while  the  corporation 
took  the  premises  as  trustee,  it  took  them  with 
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SupitBMB  Court  or  tdk  Dmted  Static 


iri'11  u  the  rieliu 

ngftnc'Dl  ol  iLcse 
U'Vcral  municipal 
ri7^lli-'ir>-aluBU<) 
|iurpo3c  fun-ljro  to  Ills  ubjucl  of  Uie 


iit4\'  "Wiihniit  qimllnc.  we  rile  Ihe  fnllow- 
li.:;c'i,-,-(i:  ll'.i't.iaienv.V'.Kf'i.  4  P«i)re.  ftld  21 
Am.  Dc-c  fO;  Lade  v.Sf"i>'-"'I.ZBirn<igt,.  lOOJ ; 
(■•..1.  ».  AUi'iiger.  \  Wimrt.  4ii0;  /i-inroff  v. 
M.ih,  3  Vi.  27rf.  23  Am.  Die.  a07:  aW»«  t. 
J/'/,.  8  VI.  Ml.  23  Am.  Dec.  223;  Ad.,m$ 
».  S:r.U-'/<lA  W.  R.  &,.  11  Unrb,  414:  Mt(i-A«r 
V.  l\rk,  V\  U.  S.  e  Criinc-li.  87  f3:  1631;  U-A- 
fr>!l  V,  AlU.n.  12  111.  U'J,  53  Am.  Di.-.  470; 
t*..)L"v.  Ktnl.  &  C..nM.  L.  34  I,  314;  Unight  ». 
Kt-htk.  4  l.iWH,  103;  OrnN*  v.  Dattupml,  18 
I..via,  1711;  UCUffq  v.  a.dlii»>lii.  7  Oliio.  ai7. 
Cm  Am.  DiT.IH1:;«rf»'i"''P'<'M  V.  Crom.  Tlnil. 
«;  /.'"T^rii  V.  I'arllind,  6  11.  Jtlun,  23;i;  Auguila 
T. /fc<X<n».  8  tJ.Sli.r.4a7. 

I  ili>  mit  cnre  lr>  aiM  m-ire.  but  for  theso  rea- 
•Oils  wlililiolil  m;iiS3>-Dl  to  tlic-ijiinlim. 

1  n-n  Hiiili«riKi-il  to  iky  lliHt  J£r.  Jutiie< 
Brown  coucura  in  lliU  diiuwut. 


JOHN  niGGI-ES  KT  Ai,,,  Appli., 
IIAXSAII  EltSEY  BT*L. 
Il'teii.  V.  Itcporivr'i  ed.  -II  2^.1 
I'uioi  agntiuent  at  to  land*. 

|»ir..l  nirni'iiir-nt  fnr  lliD«^i1<-ur  iHwUiinil  tho 
•  i>i<>rM>llli<.-|n'.>u'<'ii«lH!  oiail-', mill  i»«-  |«rlr 

■ -i'i>[  [lip  OlliiT  l«  pirt'iriii  111*  purt.  Iin^ 

iliikDOHlnlicuorUiu  ulllvrjuirty,  vrhlL-h  buve 


•It^rM  therflstlon  Of  tho  porUiii  an  w  to  itrcrmt 

olliprpnrtT  cannot  Interpose  tliPilatute  of  frwul* 
un  defcncv  AKalnlt  tlie  pprformance  Of  tlra  put 
Of  tile  uirrccmuat  M  be  ricrrnniiod  by  HlBk 
INo   3S5.] 
A>su«d  April  »,  S.  ISOi.     Dteidtd  Mag  it, 

APPE.Mj  frnm  a  rtrnree  of  the  Biipreim 
Court  ot  the  Di-ilrict  otCi'Iiiitl-U,  alHrm- 
Ing  the  decree  of  tlie  Ocneral  T«rm  of  ibe 
SiiprFine  Court  of  tbnt  Dislrkt,  affirmine  a 
decree  of  tbe  SptcM  Term  of  tbat  court,  dto- 
mlHsinga  itilt  to  equity  for  tbe  apcclBc  pet' 
formaiicc  of  an  orui  contrnct  for  tbe  Mle  of 
land,  nn  the  ground  that  tbe  (talute  of  fraiidi 
prt'Scnled  an  fniurm  nun  table  barrier  to  relief, 
Ihft  Eult  being  broueht  b;  Jnbn  \l\eK\t»tttU., 
plaintiff*.  Bgilnsl  Hannah  Ernrjetal..  defend- 
ani.  Jt'Vrrttd,  and  cat»  rtmai^td  for  furtlitt 
protctdi'^gt. 

Slalement  bf  Hr.  Juttie»  Brown  t 

Tbli  wan  a  bill  in  equity   for  Ibe   aperlflt 


ot 


land. 

The  bill  made  aiib<itantiaUj  tbe  follnwlDc 
cntc;  Tbomaa  llii^ulua.  aiireainr  bnib  ut 
plHintiHi  and  diJeailant,  <Ued  In  1803,  leaving 
a  will  io  wlilcb  bemadetlie  foliowtogdfviirar 

*  '1  nlll  and  deviiethat  oiy  bousoand^mo 
premispa  wlilcb  I  now  occupy,  ailUHlwl  id  tbe 
city  uf  Washinglon  Id  Ibe  DMHct  of  C>.lunibia. 
bc'iiiK  lot  niinilnT  Kven  (7)  and  pnrt  of  lot 
Diiintiereiirbt  (8)  in  nqiiaru  number  one  hundred 
and  ninety  nine  (ISO)  logeiber  niib  all  Ibe 
bou'ehcilcl  and  liilclieo  iitraituro  and  olher 
pi<r"i>nal  property  tbat  tnaj  lie  on  Bald  nremlaea 
Hi  Ibc  titne  of  my  dLTCnw  shall  bo  naa  ri-iiinio 
Id  the  puRiessioo  ot  luy  wife,  Catbarioe  Rig- 


i^' 

■ri 

n^^.o,■■...lrl..An.l•ll.■■luv.alulor.lMO^. 

,11, 

■.  >'  h 

-.  M  0  n.ir.- 1.,  j-1,  K-livr  v.  IV.-lt,  a:  Ifli 
:.'-i' .  Lur,  Jx  'miI-  to'"ll..rry'v.  Coomb*, 
nfi-r'''rjv,'iii  .■iniir'-'rcrrr  1.  nu'ttr/i'n 

■>, 

.  Th. 

ui^gou.  4::ni.  niul  IliuHuirr  v.  timlz.  E: 

mm  V.  Uufi1>]>,  Ilia,  and  t 


It  niurt  wlO  (Itere*  tomvyana  of  land 


lilwl  I 


e  tterformiinca  ot  a  rami  acrmment  to 
rmliy  will  !«  dK'rtnl  Klioro  work  pru- 
liiu  fur  tlie  ciinvfjtaa* 


.  Iici<u  iliiiiGuiiil  adced  bi 
fcndiinlt,  but  tlioy  liave  refused  to  dulli-er  IL 
Uro|>l»-  T.  Iliivitn,  a  Pa.  Cn.Ct.aB. 

f  jiPclllF  ji^'i'tunnaiicc  will  be  derrerKl  of  a  Tvrhal 
a?r>-oiiierit  for  tlie  eiclinnKe  of  liuKl^s  wliore  tJM 
pluliililt  hnscirciited  It  tiyt'onveylng  lib  pn>|i«rtr 
iiii'l  |>avmcMit  of  ihe  tnnn»-y  and  delivery  ul  iiotHC*- 
•Inii.  Bill)  iLc  ilrti>n<liiiit  baa  plvun  piMluiilt  ixie- 
(wssion  of  tlio  pnipprly  in  ciL'lianire.  but  rurii-vi 
to  riyo  cniiteyunoe.    Brounaa  tr.  Urcnuun,  (U  N. 

y. ,-'.  iL  aw. 

An  oral  iiirreeinent  by  acTcnl  tenanla  Io  eom- 
mnii.  toi'iiiivey  tuouesiiolliLT  in  aiieb  a  vay  tliat 
tliu  inlirvat  of  a  di'ueaacd  luiiuiit  almll  yutt  In  tba 


nfuri-rd  u  to  llie  □rii'liuil  sliarcs  uf  all  11 

Murphy  v.  triiltniy.  n  Hun.  ftia. 
ifir  porlormnnce  of  nn  nrol  conlniilfor  It 


wua  frKiidiilcntly  i 
~  InoludoU  in  tin 
>.  W  rod.  Itc|>.  <<»). 


lOU    UcDuauld  V.  VuoB- 

le  [■  not  lucli  part  perfunn- 

~    md  aa  •>  111  Ju*- 

lit  l.S. 


1803. 


RiooLEB  ▼.  Ernst. 
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glen,  dnrinc:  her  lifetime,  for  the  benefit  of  her- 
self and  onr  four  children,  named  Thomas. 
Catharine.  Maria,  and  Hannah  Higgles,  respec- 
tively; and,  after  the  death  of  my  ^aid  wife, 
the 'Mid  ho\i8e  and  premises  to  remain  in  the 
hands  of  my  executor,  hereinafter  named,  to 
be  by  him  usod  for  the  benefit  of  tlic  above 
nnmc'd  four  children  until  the  youngest  one  of 
lliem  survivinj;  shnll  become  twenty  one  years 
of  nge;  provided,  that  when  the  ^aid  Thomns 
8h:ill  arrive  at  tweniy-one  years  of  ace,  and 
when  either  of  the  said  dautjhlers  shiili  be  nuir- 
riid,  thi'U,  and  in  either  such  case,  the  benefit 
Hri  ^inii  from  said  property  shall  be  exchi>»ively 
f<»r  tlu;  use  of  buoh  of  said  daugliters  as  may 
then  be  unmarried  ;  and  after  the  death  of  my 
euid  wife,  and  the  said  youn/jesl  child  shall 
attain  the  age  of  twenty-one  years,  then  the 
said  house  and  premises  I  will  and  bequeath 
unto  my  son  Tiiomas  liijxgles,with  ihe  express 
provision  that  such  of  my  aforenamed  dauirht- 
ers  as  may  then  be  unmarried  shall  be  taken 
care  of  by  my  said  son  Thomas;  and,  in  cnse 
the  8ai<l  I'homas  Higgles  shall  depart  this  life 
before  the  t-aid  three  sisters,  then  the  said 
house  and  pr(  mi'^es  to  be  sold,  and  the  pro 
ce(*(l8  be  divided  eqMally  among  the  said  three 
feihteis  or  the  survivnrs  of  them. 

••  Item:  I  will  and  devise  that  all  the  lots  of 
ground  belonging  to  me  sinuite  in  Kpuire  num- 
bced  one  hundred  nnd  sevetdy  nine  (I7U)  in 
sail!  eiiy  of  WuNhington  winch  may  runuin  un- 
sold ami  disposed  i>f  l»y  my  said  exeeulor  at  such 
lime  and  in  such  manner  as  his  discretion  may 
dicniie  as  most  for  the  advantage  of  my  wife 
and  children  aforenMUied,  nmi  Ihe  amounts 
1h;it  may  bercilized  therefrom,  after  pjiyingall 
iicessrif  y  expanses  of  my  wife  and  family,  be  by 
!i4C5]  liini*  invi'Stid  at  his  discreiion  for  the 
bj  netit  of  my  said  wife  and  four  children  or  as 
nnny  of  them  as  shall  remain  unmarried;  and 
;ii:«r  the  deaUi  of  my  said  wife,  and  our  four 
ehddren  shall  have  attained  the  age  of  twenty- 


one  years  If  any  of  said  property  in  square 
one  hundred  and  seventy-nine  remains  unsold, 
and  also  any  surplus  tliat  may  then  remain 
from  the  proceeds  of  said  square  one  hundred 
and  seventy-nine,  to  be  divided  between  my 
other  children,  John.  James,  an«l  Willinm  Hig- 
cles,  and  my  daughters,  jMary  Ann  Miller  and 
fc>arah  Turlon;  anditis  farther  my  wish  and 
desire  that  sliould  the  residue  remaining  from 
the  sale  of  my  lots  in  square  one  hundred  and 
seventy  nine  l»e  more  than  the  value  of  said 
bouse  and  premises  I  now  occupy  in  squaic 
one  hundred  and  ninety-nine,  then. and  in  tii.it 
case.  I  wish  and  devise  thai  my  son  Tliomas 
and  my  said  daughters  Catliarine,  Maria  and 
Hannah  Higgles  shall  receive  from  the  pro- 
ceeds of  square  one  hundred  and  sever ty- nine, 
such  portion  of  such  proceeds  as  make  all  their 
shares  alike  or  equal  to  each  other  and  to  the 
shares  of  my  otiier  children." 

Under  this  will,  John  B.  Turton  subdivided 
square  171),  sold  portions  of  the  same  and  died, 
leaving  lots  from  1  to  43  and  from  Ot  to  80. 
inclusive,  unsold  and  subject  to  a  deed  of  trust 
exetruied  by  him  to  secure  the  repayment  of 
certain  moneys  borrowed.  Such  moneys,  as 
will  as  the  proceeds  of  the  h>t8  sold,  were 
alleged  to  have  been  appropriated  to  the  sup- 
port of  the  wi<low  and  her  four  children. 

In  1873,  the  widow  and  her  four  children, 
Tiiomas,  Maria,  Catharine,  and  Hannali, 
desiring  to  have  the  property  in  square  170  sold 
for  the  purpose  of  a  p.nlial  division  of  tlie 
estate,  and  for  the  purpose  of  paying  ceriain 
indebtedness  they  liad  incurred,  as  well  as 
certain  taxes  and  assessments  upon  the  home- 
stead, it  was  proposed  and  agreed  tlnit.  noi 
withstanding  ihe  <levisesin  \ho.  will,  the  entire 
estate  should  l)e('(]UHlly  divided  belwe<  n  the 
widow  and  the  chihiren  <<f  the  testator;  tliat 
the  lots  in  square  170  should  beat  once  sold 
for  the  payment  of  tlie  incumbrances,  taxes, 
and  asbt-ssmeuts  upon  the  whole  really  and  of 


tify  its  enforcement  in  equity.    Snifleld  v.  Sutter  i  form  the  rest,  althoufrh  the  latter  may  be  impll<»l 
County  t.and  Imp.  &  H.  Co.  04  C«L  .040.  I  from  ilic  flUutf  of  the  bllL    Martiu  v.  Puttcrson,  27 

An  onU  coDrtact  by  a  fatlier  to  purcbnse  land    8.  C.  6:n. 
and  liuld  the  title  until  his  eon  is  able  tu  pay  the       A  purchaser  seeking:  to  compel  the  execution  of 
purehnse  pri(re  from  the  proceeds  of  crops,  and    a  parol  contract  for  the  sale  ot  land,  and  to  take  it 
thou  to  give  the  son  rhe  deed,  which  contract  was  .  from  the  0(>eratioQ  ul  the  statute  of  frauils  by 


fully  performed  by  the  son  in  bis  lifetime  by  the 
puy  mcnt  of  the  price  (except  a  sniajl  balance 
which  was  paid  alter  his  death)  abanuoniuor  his 
plans  (»t  iidtiiS  west,  and  settling  on  the  farm— iv ill 
l)c  sjipi  jiie.illy  enforced  iu  favor  of  his  heirs,  rcp- 
resiiit:iii\e»,  or  a8Sii;nB.  Putnam  v.  Tinkler,  83 
Mich.  r.2S. 

All  executory  agreement  to  convey  lands  in  con- 
sidonitiou  of  siijiport  and  maintenance  will  t.c 
8p«'cirleMlly  enforced  in  favor  of  one  who  has  tnkon 
poKM'Sfeiun  of  the  lands,  and  has  fully  iwrformed 
bin  pure  of  the  contract  in  reliance  thereon.  Deu- 
liir  V.  Hile,  123  Ind.  ft8. 

To  justify  spec  i lie  performance  of  a  parol  con- 
Iraci  to  8cll  land,  the  contnictmust  have  teen  so 
l:ir  executed  that  a  refusal  to  comi»lete  it  would 
op.^n:teas  a  fraud  upon  the  purchaser  and  place 
Inm  in  a  situation  in  which  he  could  not  l)0  ade- 
quately compensated  in  damages.  Gallagher  v. 
Gal lj! -her.  81  W.  Va.  9. 

Part  performance  must   consist  of  something 


averment  of  part  performance,  must  establish  by 
clear  and  definite  testimony,  not  only  the  contract 
itself,  but  also  the  acts  claimed  to  have  I  oeu  m 
jtart  performance.  Allen  v.  Young,  88  AUi.  338; 
Gallagher  v.  Gallagher,  31  W.  Va.  9. 

E<iuity  cannot  enforce  a  parol  contract  for  the 
sale  or  exchange  of  land,  without  adniisHion  or 
clear  )irool  uf  its  terms.  Uoggs  v.  llodkin.  5  L.  U. 
A. -.'45,3:-'  \V.Va.6%. 

Equity  will  enforce  a  verbal  promise  by  a  father 
to  his  son,  in  consideration  of  love  and  aCTcciion, 
to  give  him  land  and  make  him  a  deed  therefor,  if 
the  son,  induced  by  such  promise,  has  ui ken  pos- 
session  of  the  land  and  expended  on  it  labor  and 
money  in  iniprovenicnts.  Frame  v,  Fiaiue.  5  L.  R. 
A.  323,  32  W.  Va.  463. 

A  parol  contract  to  convey  land  when  the 
vend<ir*8  title  is  acquired  will  he  cnfor<;o<l  speeill- 
cally  against  his  widow  and  children  at  the  suit  nf 
his  (>ers«*nal  represr-ntatives.  where  the  veutke, 
who  has  Ix'en  in  possession,  paid  part  of  the  jair- 


m<ire  than  simply  payimr  a  part  of  the  purchase  j  chase  money  and  made  valuable  improvements,  ia 
moitev;  and  the  party  seeking  specific  performance  |  willing  to  perlorm  on  bis  part.    Kc  Simmuu^s  Es- 
iiiust  show  that  be  has  performed  on  his  part,  or,    tate,  140  Pa.  607. 
hn\iii(r  performed  in  part  only,  is  ready  to  per- 
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;he  indebtedness  of  the  widow  and  her  four 
247]  cbildreD,  and  that  the  net  proceeds* 
should  be  divided  between  the  widow  and  all 
thecliildren,  and  that  the  homestead  should  be 
retained  for  the  use  and  occupation  of  the 
widow  and  her  four  children  until  her  death, 
and  the  death  or  marriage  of  her  daughters, 
when  the  said  homestead  property  should  be 
■old  and  the  proceeds  divided  among  all  the 
children  of  the  testator. 

In  pursuance  of  this  arrangement,  a  deed 
was  executed,  whereby  all  the  parlies  in  inter- 
est conveyed  to  John  Higgles  and  George  W. 
Evans  the  remaining  lots  in  square  170  in  trust 
to  sell  and  dispose  of  the  same,  to  pay  and 
discharge  all  taxes  and  assessments  due  upon 
the  lots  in  both  squares,  and  after  paying  and 
discharging  all  liens,  taxes  and  assessments 
upon  all  the  property,  to  distribute  the  re- 
mainder of  the  proceeds  between  the  widow 
and  children  in  equal  proportions,  share  and 
share  alilie.  and  **  that  the  said  deed  was  made 
and  executed  by  all  of  the  parties,  including 
the  defendant  Hannah  Erne^  (who  executed 
the  said  deed  as  Hannah  Higgles)  upon  the 
distinct  agreement  and  condition  that  when- 
ever under  the  said  will  and  testament  that 
the  said  property  in  square  190  should  be  sold, 
the  proceeds  of  such  sale  should  be  applied 
and  distrilnited  in  the  same  manner."  The 
trustees,  Higgles  and  Evans,  proceeded  under 
this  arrangement,  sold  the  lots  in  square  179, 
from  lime  to  time,  paid  the  liens  and  incum 
branct's  upon  the  property,  as  well  as  taxes 
and  aKv(8.sments;  paid  and  discharged  the  in- 
debtedness contracted  by  the  widow  and  her 
four  children,  including  defendant  Hannah 
Erncy.  for  their  maintenance,  and  also  nt|. 
vanced  to  the  widow  the  further  sum  of  $500. 
the  said  payments  on  account  of  the  said 
homcMtead  property,  and  of  the  maintenance 
and  support  of  the  widow  and  her  four  chil- 
dren, amounting  to  nearly  $8000.  After  such 
payments,  the  trustees  divided  the  remainder 
of  the  proceeds  among  all  the  children  of 
the  te<itator;  the  share  ho  paid  to  each  of  the 
devisees  being  over  $3000.  and  such  distribu- 
tion being  made  strictly  in  pursuance  of  the 
original  agreement. 

That  the  period  has  arrived  when  the  lots 
in  square  199  should  be  sold,  and  the  procetds 
848]  divided;  that  the  widow  is* dead,  as  well 
as  three  of  her  four  children,  leaving  Hannah 
Erney  sole  survivor  of  such  devisee;  that 
plaintiffs  have  applied  to  defendant  Hannah 
to  carry  out  this  agreement,  but  she  refuses  to 
acknowledge  it,  and  claims  that,  under  the 
provisions  of  the  will,  she,  as  the  sole  survivor 
of  the  devisees  of  the  lots  in  square  199.  is  en 
titled  to  all  of  said  property  and  the  proceeds 
thereof.  PlaintiiTs  further  averred  that  her 
agreement  to  sell  the  homestead  properly  was 
the  only  consideration  for  the  appropriation 
to  the  widow  and  her  four  children  of  the 
proceeds  of  sale  of  the  property  in  square  179; 
tliat  under  the  will  defendant  and  her  co 
devisees  were  not  entitled  to  any  poriion  of 
iuch  property  except  for  their  current  support, 
while  the  daughters  were  unmarried,  antl 
that  plaintiffs  by  malving  the  agreement  gave 
the  defendant  Hannah  and  her  co-devisees 
$18,000— much  more  than  the  entire  value  of 
the  homestead  property;  that  it  was  the  inten- 
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tion  of  the  testator  that  in  the  ultimate  divisioL 
of  the  estate  all  the  children  should  have  an 
equal  share:  that  such  intention  was  recog- 
nized and  was  the  basis  upon  which  the  agree- 
ment was  made,  and  that  the  distrilmlion  of 
the  proceeds  of  the  sales  of  square  179  was  in 
partial  execution  of  such  intention  and  agn-c- 
ment. 

The  prayer  of  the  bill  was  tliat  defendants 
Hannah  and  her  husband  might  be  enjoined 
from  disposing  of  the  properly  in  jquan*  199 
until  the  rights  of  tlie  parties  could  be  defiiiiu* 
ly  settled,  and  that  such  properly  might  lie 
sold  and  the  proceeds  distributed  upon  the 
basis  of  the  agreement. 

Defendant  Hannah  Erney  in  her  separate 
answer  admitted  signing  the  deed  for  the  ssilt 
of  the  remaining  lots  in  square  179.  but  denied 
there  was  any  agreement,  or  condition  that 
the  homestead  should  be  sold  and  the  proceeds 
divided  in  the  same  manner. 

Heplication  was  tiled,  proofs  taken,  and.  the 
case  coming  on  to  be  heard  in  the  court  below, 
the  bill  was  dismissed  upon  the  ground  that 
the  statute  of  frau^U  presented  an  insur- 
mountable barrier  to  relief.  Plaintiffs  ap- 
pealed to  the  general  term,  by  which  the  de- 
cree of  the  special*  terra  was  afflrnie  1.  [24S^ 
and  the  plaintiffs  appealed  to  this  court. 

^fr,  Jas.  G.  Payne,  for  appellants: 

Part  performance  of  a  parol  contract  will 
take  the  contract  out  of  the  statute  of  frauds. 

.Madd.  Ch.  l^r.  378;  Hobeits,  8tat.  Fr.  ir,^; 
2  Storv,  Kq.  Jur.  g  759;  3  Pom.  Eq.  .lur. 
§  1 405;'  f.f'Aier  v.  Foxcrqft,  1  Lead.  Cas.  Tai  557; 
Cafihr.U  v.  Onritigton,  84  U.  S.  9  Pet.  89 
(9:  62);  Aiale  v.  AmU-,  76  U.  S.  9  Wall.  1 
(19:  5Si0-  W'ti'ltama  v.  Monis,  95  U.  S.  444 
(•24:  3fi0):  n/gdow  v.  Armcs,  108  U.  S  10 
(27:  G31);  Potter  v.  Jacohe,  111  3Iass.  32;  Gnm 
V.  Jones,  7'»  Me.  503;  Woodbury  v.  Gardm  r,  77 
Me.  68;  Wioks  v.  Jlhodes,  8  Sandf.  Ch.  t>70; 
FancfU  v.  Johnaton,  84  .Alicb.  843;  .}faliiis  v. 
Broicn,  4  N.  Y.  404;  Jkhnett  v.  Abramf,  41 
Bnrb.  G20:  Murphy  v.  Whitney,  69  Hun,  578; 
Wnthins  V.  Watkins,  24  Ga.  402;  lloin  v. 
Jinrjm,  32  Tex.  219;  Warren  v.  Warren,  lt»r> 
III.  53S;  Parh'Murst  v.  Van  Cortland,  14  Jolin«. 
15.  7  Am.  Dec.  427;  JV^eafe  v.  Neale,  1  Keen, 
672;  Seaman  v.  Aschamann,  61  Wis.  678:  HVirf 
Vii'oinia  Oil  <fe  0.  L.  Co.  v.  Vinal,  14  W.  Va. 
637;  Lnterty  v.  Moore,  33  N.  Y.  65S. 

S{)ecific  performance  of  parol  agreements, 
performed  in  part,  may  be  decreed  airainst 
parties  acquiring  the  land  or  interc  sts  in  the 
land  after  the  makinir  of  the  agreement 

Van  Dyne  v.  Vie^lnnd,  11  N.  J.  Eq.  370; 
Gvptony.  Gupton,  47  Mo.  37;  TtciMV.  G'Ofvr, 
83  Mich.  253;  Davison  v.  Datison,  18  N.  J.  Eq. 
240;  CaUimU  v.  Carrington,  34  U.  S.  9  Pet.  89 
(9:62). 

Mr.  Edwin  B.  Hay,  for  appellees: 

The  statute  of  frauds  in  Maryland  n^quires 
written  evidence  of  the  contract,  or  a  court 
cannot  decree  performance. 

narry  v.  Coombe.  26  U.  JS.  1  Pet.  640  (7:  295). 

To  authorize  a  decree  for  the  specific  per- 
formance of  a  parol  agreement  within  the  stat- 
ute, on  the  ground  of  part  performance,  it  is 
indispensable,  not  only  that  tlie  acts  which  are 
alleged  to  be  part  performance,  but  the  con- 
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tract  itself,  as  stated  in  ibc  itill.  sliould  be  es 
tablislied  by  clear  and  delinilit  proof. 

SiHtth  V.  Crandall,  20  Md.  4«2;  Mundorffv. 
Ki'bourn,  4  Md.  4'59. 

Every  agreement,  to  merit  the  interposition 
of  a  court  of  equity  in  its  favor,  must  be  plain, 
Just.  reaFonable,  bona  fide,  certain  in  all  its 
parts,  mutual,  etc. 

Wadsirorth  v.  Manninfj^  4  Md.  59;  Crane  v. 
Gomjh,  4  Md.  816;  Vansant  v.  Roberts,  8  Md. 
r*U:  WaUrs  v.  Howard,  8  Gill,  275;  Uall  v. 
Hall,  1  Gill.  888;  Owings  v.  Baldwin,  8  Gill, 
347;  Stoddert  v.  Tuck,  5  Md.  18;  AlUn  v. 
JSwrAv*.  2  Md.  Ch.  534;  Beard  v.  Linthicum,  1 
Md   Cb.  845;  Hopkins  v.  /?o&<;r^«,  54  Md.  816. 

Evidence  of  knowledge  of  agreement  mutt 
be  certain. 

2  Stark.  Ev.  598. 

A.n  agreement  must  be  unequivocally  proven 
by  the  compluinnnt;  the  defendant  cannot 
supply  such  an  essential  want. 

King  v.  Thompson,  84  U.  8.  9  Pet.  204 
(9:  102). 

The  contract  must  be  clear  and  definite,  and 
the  acts  done  should  be  equally  clear  and  defi- 
nite, and  solely  with  the  view  of  the  agreement 
l)ei ng  performed. 

Siiepherd  v.  Berin,  0  Gill,  82;  KnoU  v. 
flarrey,  19  Wis.  99;  Lester  v.  kinne,  87  Conn. 
9;  Jacftbs  v.  Peterbrrroygh  A  S,  B,  Co.  8  Cusb. 
228;  Purcell  v.  CoUman,  71  U.  S.  4  Wall.  513 
(18:  435);  Wheeler  v.  BeynoHs,  66  N.  Y.  227; 
l*ik'e  V.  Mters,  71  Ala.  98;  Horn  v.  l.udiugton, 
32  Wis.  73;  B/anchnrdv.  McDougal,^  Wis.  167, 
70  Am.  Dec.  458;  Ticrnan  v.  Gtbney,  24  Wis. 
190. 

If  the  terms  of  the  agreement  are  uncertain 
or  ambiguous,  or  not  made  out  bv  satisfactory 
proof,  a  specific  performance  wfll  not  be  de- 
cr«*ed. 

Storv,  Eq.  Jur.  §  764;  Colson  v.  Thompson, 
16  U.  8.  2  Wheat  836  (4:  253):  Elliot  v.  Uele, 
1  Vern.  400:  Bromley  v.  Jefferies,  2  Vern.  415; 
E'hery  v.  Wase,  5  Ves.  Jr.  849;  Luckett  v. 
Williamson,  87  Mo.  888;  AnUr  v.  Miller,  18 
Iowa,  405. 

The  payment  of  purchase  money  or  a  con- 
siderable part  of  it  is  not  such  a  part  perform- 
ance as  takes  the  case  out  of  the  statute. 

Cuppy  V.  Hixon,  29  Ind.  522. 

If  uothing  has  t>c(^n  done  but  the  alleged 
payment  of  the  puichase  money,  that  can  be 
rec(»vered  back,  and  thus  the  purchaser  be 
placed  in  statu  quo. 

Cuppy  V.  Bijron,  supra;  Easthurn  v.  Wheeler, 
28  Ind.  305;  (Hnan  v.  Cooke,  1  Sch.  &  Lef.  40; 
Cronk  v.  Trumhle,  66  111.  428;  Ann  herta  lA>dge 
V.  Lererton,  42  Tex.  18;  Horn  v.  Ludington,  32 
Wiii.  78;  Hartuell  v.  Black,  48  111.  801;  Story, 
Eo.  Jur.  ^i^  760-762. 

Specific  performance  of  an  agreement  cannot 
l)e  decreed  if  the  conditions  are  altered. 

Waters  v.  Howard,  8  Gill.  262. 

And  where  there  is  anything  by  reason  of 
the  change  of  circumstances  in  regard  to  the 
property  that  makes  it  unconscionable  that  the 
party  should  have  execution  of  the  contract,  a 
court  of  equity  will  withhold  its  aid. 

Inglehart  v.  Vail.  73  111.  63 

Although  the  answer  confesses  the  parol 
agreement,  if  it  insists,  by  way  of  defense,  upon 
the  protection  of  the  statute,  the  defense  must 
prevail  as  a  competent  bar. 
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Blagden  v.  Brndbear,  12  Ves.  Jr.  401 ;  Luckett 
V.  Williams'^n,  87  Mo.  388;  Williams  v.  Ship- 
let/.  07  Md.  373;  Mundorf  v.  Kilbourn,  4  Md. 
401;  rnrcell  v.  Coleman,  71  U.  8.  4  Wa'i.  513 
(18:  435);  Williams  v.  Morns,  95  U.  S.  444 
(24:  360);  Bigelow  v.  Armes,  108  U.  S.  10 
(27:  631);  Qrafton  v.  Cummings,  99  U.  8.  100 
(25:  306);  1  Story,  Eq.  Jur.  8,  767. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

The  sole  question  is  whether  the  plaintiffs 
have  made  out  such  a  case  as  entitles  them 
under  the  statute  of  frauds  to  a  specific  per- 
formance of  the  alleged  agreement  for  the 
sale  of  the  homestc^  property  in  square  199, 
and  an  equal  division  of  the  proceeds. 

Thomas  Higgles,  the  ancestor,  was  possessed 
of  two  parcels  of  land  in  Washington,  viz: 
Certain  lots  in  square  199,  containing  the 
homestead,  worth  from  six  to  eight  thousand 
dollars,  and  a  large  number  of  lots  In  square 
179,  then  unimproved,  and  worth  about  forty 
thousand  dollars. 

*The  lots  in  square  199,  the  homestead,  [252 
he  left  to  his  widow  for  life,  for  the  benefit  of 
herself  and  her  four  children;  after  her  death, 
to  his  executors,  for  the  benefit  of  his  four 
children  until  the  youngest  should  become  of 
age,  and  then  to  his  son  Thomas,  charged 
with  the  care  and  support  of  the  unmarried 
daughters  by  his  second  wife;  and  in  case  of 
the  death  of  Thomas  before  bis  sisters,  the 
property  was  to  be  sold  and  the  proceeds 
equally  divided  among  these  sisters. 

The  lots  in  square  179  were  also  charged 
with  the  maintenance  and  necessary  expenses 
of  his  wife  and  her  four  children  during  her 
life,  and  after  her  death,  with  the  support  of 
the  children,  until  the  youngest  should  become 
of  age.  The  executor  was  given  power  to 
dispose  of  all  of  179  if,  in  his  discretion,  it 
should  become  necessary  to  apply  the  same  to 
such  use,  and  any  surplus  that  should  remain 
was  to  be  divided  among  testator's  children 
by  his  first  wife;  but  should  such  residue  re- 
maining from  179  be  more  than  the  value  of 
the  homestead  properly,  the  children  by  the 
second  wife  should  receive  from  such  proceeds 
such  portions  as  to  make  their  shares  alike  or 
equal  to  each  other,  and  the  shares  of  the 
other  children. 

Thomas  Higgles,  Jr. .  son  of  the  second  wife, 
died  December  27,  1883;  Catharine  Higgles, 
widow,  died  November,  1884.  Hannah  Hig- 
gles Erney,  by  the  death  of  her  brother  and 
sisters,  is  the  sole  survivor  of  the  children  of 
the  second  wife,  and  entitled  to  the  homestead 
under  the  will. 

Plaintiffs*  testimony  tended  to  show  that, 
at  a  meeting  of  the  widow  and  all  the  heirs  of 
the  estate  in  June,  1873,  it  was  agreed  that  the 
entire  estate  should  be  equally  divided  among 
the  widow  and  children;  that  the  lots  in 
square  179  stiould  be  immediately  sold,  and 
the  net  proceeds,  after  payment  of  incum- 
brances, taxes  and  assessments  upon  the  whole 
estate,  should  be  divided  t)etween  the  widow 
and  all  the  children;  and  that  the  homestead 
lots  in  square  199  should  be  retained  for  the 
use  of  the  widow  and  her  children  until  her 
death,  or  the  death  or  marriage  of  the  daugh- 
ters, when  ibis  property  should  also  be  sold, 

979 


252-255 


8uriUi:ME  Court  of  tus  United  SrATsa. 


Oct.  Tum. 


and  the  proceeds  divide  i  among  all  the  chil 
dreo.     This  agreemeni,  s.t  far  as  it  concerueil 
1253]  lots  in  l7i^  *whs  curiied  out;  so  far  as 
it  concerneil  ^^quurc  199  it  was  denied  and  the 
statute  plcadi'd. 

But  if  I  lie  rontract  was  made,  as  clnimcd, 
the  sale  an<l  division  of  proceeds  of  the  lots  in 
s»|uare  171)  was  a  part  performance  of  such 
conlraciK  under  tliedvciyiions  bolli  of  t!ii^  court 
and  of  Maryland.  The  case  of  C'ddirell  v. 
Oirnn'ifon,  fil  U.  S.  9  P.t.  80  [9:  Gt)].  is  not 
di-^viinilHr.  This  was  a  i»ill  HUmI  l)yc'irrinir- 
tou'<  heirs  in  tlie  Cinuit  Court  for  the  l")istrict 
of  Kentucky,  clHiinini;  t  crtain  landn  in  that 
state,  under  a  parol  :ii:rceM»«'nt.  by  whicli  Car- 
lin^ion  a'TH'cd  with  \Villiani**  for  an  exchange 
of  lanils  which  Cariinclon  owned  in  Vir»!ii»ia 
forceiiuifi  military  laniis  in  Kentucky.  Wil 
iiams  took  pos>c^sion  (»f  the  latids  in  V^iminia 
and  M)ld  a  pMti  of  them.  The  ImII  prayed  that 
the  heirs  of  Williams  sh'Mihl  iw  drcrecKl  to  con- 
vey the  military  lands  in  ICeniucky.  Thin 
court  lield  that,  althouirh  the  statute  of  frauds 
avoids  par.  1  contracts  lor  lanils,  yet  the  com- 
plete executi')U  of  the  contract  in  this  case  by 
Carringlon,  by  conveying;  to  Williams  the 
lands  he  had  Hjrreed  to  give  him  in  exchanire, 
prevented  Iheoperationof  thestatute.  Seeal«o 
Galbimth  v.  McfMin,  84  111.  JCil;  Paine  v. 
Wih'ox,  Hi  Wis.  'J(r>.  Sf»  in  Nnro.  v.  Kcale,  V\ 
U.  8.  9  Wall.  1  [19:  590].  a  parol  gift  of  laud 
was  made  to  a  tlonee,  who  took  possession, 
and,  induced  by  the  promise  of  fhe  donor  to 
give  a  deed  of  it,  made  valuable  improvements 
on  the  property.  It  was  held  that  the  don(»r, 
liaving  stipulated  that  the  expenditure  should 
be  made,  this  should  be  regarded  as  a  conteid- 
eraiion  or  condition  of  the  gift,  and  a  specific 
p!'rforn^»ince  was  decreed.  To  snnie  elTect  is 
Ilardtsft/v.  Uo:h'n>U.,n,  44  Aid.  617,  22  Am. 
Hep.  57.  So  in  Ui'jchw  v.  Armen,  lOS  U.  8. 
10  [27:  631].  Armos  proposed  in  wrilinsr  to 
Bigelow  to  exchange  his  real  estate  for  Biire- 
low's  with  a  cash  bonus.  The  latter  accepted 
in  writing.  Armes  complied  In  full;  B'g'low 
in  part  only,  it  was  held  to  be  unnecessary 
to  determine  whether  the  written  memoran- 
dum was  sullicient.  as  it  was  the  duty  of  the 
court,  in  view  of  the  full  performance  by 
Amies,  to  decree  performance  by  Bigelow. 
There  are  other  cases  in  this  court  in  which 
the  evidence  was  deemed  insuHleient  to  justify 
a  decree  for  ^pf  cific  performance,  but  the  prin 
ciple  of  the  cases  above  cited  have  never  been 
2«>41  *<pieslioned.  O'lmm  T.  Thompson,  15  U. 
S.  2  Wheat.  3;m  [4:2."i;J];  PurseHy.  Colnwui. 
71  U.  8.  4  Wall.  513  (l8:  435]:  Qrnfion  v. 
Cvmrningft,  99  U.  8.  100  [25:  36C].  Indeed, 
the  rule  is  loo  well  Fettled  to  require  further 
citation  of  authorities,  that,  if  the  parol  agree- 
ment be  clearly  and  satisfactorily  proven,  and 
the  plaint iiT,  relying  upon  such  agreement  and 
the  promise  of  the  defendant  to  i>erform  his 
part,  has  d«»ne  acts  in  part  performance  of 
such  agreement,  to  the  knowledge  of  the  de- 
fendant— acts  which  have  so  altered  the  rela 
tions  of  the  ptriies  as  to  prevent  their  rc-^tora- 
tion  to  their  former  condition— It  would  be  a 
virtual  fraud  to  allow  the  defendant  to  inter- 
pose the  statute  as  a  defense  and  thus  to  secure 
to  himself  the  tieneflt  of  what  has  been  done 
in  part  performance.  It  must  appear,  how- 
ever, that  the  acts  done  by  the  plaintiff  were 
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done  in  pursuance  of  the  contract,  and  for  the 
purpoic  of  carrying  it  Into  execution,  and 
wiiu  the  consent  or  knowledge  of  the  other 
pirty.  While  acts  done  prior  to  the  cnutract 
or  preparatory  tiiereto,  such  as  delivering  ab- 
str.tcts  of  titles,  m<'asuring  the  land,  drnwing 
up  deeds,  etc.,  are  not  reganled  as  suflicieut 
part  performance,  it  is  otherwi«e  with  such 
a(!ts  as  taking  open  posKession  of  the  land  sold, 
or  m-iking  permanent  or  valuable  improve- 
ments tlnrecm,  or  doing  other  acts  in  re'aiioo 
to  the  land  niaidle>tly  inconKi*>ient  with  any 
other  theory  than  that  of  carrying  out  the 
parol  un<loriaking. 

PlaintilT  intro«luced  the  testimony  of  three 
witiiessct,  all  of  which  tend>;d  to  show  that  a 
meeting  of  ull  tlie  heirs  wus  held  the  last  of 
May.  1S73,  at  the  homestead,  at  which  it  was 
agn*ed  to  sell  square  179,  pay  olT  the  indebted* 
ness,  and  divide  the  balance.  The  Indebted- 
ne«-s  consisted  of  taxes  upon  square  179  and  a 
mortgage  debt  upon  it,  the  indebtedness  of  tiia 
widow,  and  the  taxes  due  upon  the  honif'^teHd 
occ\ipied  by  her  in  square  IW'.I.  There  was  an- 
other meeting  in  June,  at  which  theru  wan  a 
deed  read  which  had  been  prepared.  John 
Kignles,  who  ap|>eared  for  the  tirst  wife,  ob- 
ject* d  to  the  deed  upon  the  ground  that  it  wai 
not  in  accordance  with  the  will,  when  Mr. 
Kvais,  whoappeare(i  <»n  behalf  of  thechildton 
of  the  second  wife,  promised  that  the  children 
should  share  ami  share  alike  in  the  hou^^t*  at 
the  death  of  the  mother,  and  said*  ''that  [255 
it  wouhl  not  be  fair  for  th«'  chiMren  of  the  tiu>t 
wife  to  do  all  the  waiting  and  the  children  of 
the  first  wife  get  their  share  at  once;  that  it 
would  only  be  eqaiiable  for  the  children  t»f  the 
first  wife  to  do  part  of  the  waiting  and  f>hHre 
Ofjually  with  them,  so  that  it  would  be  liter- 
ally carrle<i  out,  and  we  consented  to  divide 
equally  upon  that  ba^is,  and  would  have  le- 
fu>«ed  to  liave  sold  any  more  than  suflieient  to 
pay  off  the  indebtetlness  unless  they  ^ould 
agree  to  this  equitable  division,  which  was 
a<4reed  to  by  all  the  heirs  without  any  (»bjcc* 
tion." 

The  agreement,  so  far  as  concerned  square 
179.  was  carried  out,  and  defendant  llanimh 
w  as  paid  about  fi;]ou0  as  her  share  of  the  pri>- 
ceeds  of  the  sale.  Mr.  Evans,  who,  as  l)el«»re 
stated,  appeared  for  the  children  of  the  secoml 
wife,  among  whom  was  defendant  Ilannali, 
after  stating  that  it  wa<  understood  that  Uio 
homestead  was  to  be  sold,  says  that  *'il  was  a 
distinct  and  positive  verbal  agrei'ment,  thor- 
outihly  understood  and  consenie<l  to  by  all 
without  reservation;  we  did  not  wish  to  ^end 
the  deed  buk  for  a  change,  fearing  that  de- 
lays were  danir<-rous;  we  were  anxious  to  settle. 
Q.  Do  you  know  that  Hannah  Higgles  Krney 
understood  positively  tiuil  she  was  consfnlini; 
and  agreeing  to  break  the  terms  of  her  fulher'* 
will?  A.  1  do  know  that  she  did.  ...  As 
1  said  la-fore,  I  represented  the  children  by 
the  second  wife,  and  my  wife's  interevi,  like 
Mrs.  Erney's,  I  was  bound  to  protect  in  every 
way.  I,  therefore,  consulted  with  her,  ex- 
plain<d  the  terms  of  the  deed,  read  the  will 
to  her.  and  asked  her.  as  well  as  the  other 
heirs  by  the  second  wife,  if  she  tb«»rouirhly 
understooil  and  cou'-enteti  to  selling  the  pn»p- 
erly.  She  was  satisfied,  and  so  expresMKl  her- 
self."   This  testimony  was  also  corn »boratod 
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by  Sarah  A.  Turton.  one  of  the  cLildren  by 
the  iirat  wife. 

The  only  testimony  to  the  contrnry  it  that 
of  defendant  herself,  who  always  iimicrstood 
that  I  lie  land  was  sold  "to  pay  the  indebted- 
ness of  mother,  and  then  it  was  to  be  divided 
equally,  and  that  is  all."  She  remembered  of 
but  one  meeting,  but  acknowledged  that  Mr. 
Evans  was  her  representative  in  the  transac- 
tion. She  denied  entering  into  any  contract 
250]  •concerning  the  disposition  of  the  land, 
but  her  testimony  is  quite  unsatisfactory  and 
her  memory  evidently  defective. 

By  the  terms  of  the  will  square  179,  after 
being  charged  with  the  roaintenance  and  sup 
port  of  the  widow  and  her  ftnir  children  dur- 
ing her  life,  and  after  her  death  until  the 
youngest  should  become  of  age,  was  to  be 
Bold  and  the  proceeds  to  be  divided  between 
the  children  of  the  first  wife,  with  a  proviso 
that,  if  the  lands  so  sold  should  exceed  the 
▼alue  of  the  homestead  lands,  the  children  of 
the  second  wife  should  receive  enough  to  make 
the  shares  of  all  equal. 

The  ultimate  objects  of  the  will  were,  fir^t, 
to  provide  for  the  maintenance  and  expenses 
of  the  wife  and  younger  children  until  they 
bcciimc  of  age;  and,  second,  that  the  properly 
should  then  l>e  equally  divided  between  them. 
Thif*  equality  would  certainly  be  defeated,  if 
the  defendant  Hannah  were  permitted  to  share 
eqiuilly  in  the  proceeds  of  square  179,  and  in 
addition  to  receive  the  whole  of  the  proceeds 
of  M|UHre  190.  It  seems  to  us  altogether  im 
prnhubh;  tiiHt  the  children  of  the  flrst  wife 
would  have  entere<l  into  this  arrangement, 
uiili.Mit  nn  understanding  that  they  were  also 
to  ^urin;  in  the  proceeds  of  the  homestead. 

T/tf  ihrrcf  of  the  court  behw  is,  therefore,  re- 
Tfix'tf,  and  the  ra^e  remanded  for  further  pro- 
cn''U'if/s  in  conformity  with  this  opinion. 

.1/r.  Justice  Brewer  and  Mr.  Justice  White 
divscntcd  from  this  opiniou. 


MICHAEL  MORAN  et  al..  P'ffn.  in  Err., 

V. 

FRANK  D.  STUROES,  as   Receiver  of 
bchuyler's  Stcum  Tow  B(»al  Company. 

(Sec  S.  a  Reportcr»8  cO.  SSu6-S88.) 

Propn'ty  in  po^seMion  of  c^nirt — potrer  of  other 
ct/urt— maritime  lien — rentraining  United 
/States  court. 

L    Whore  profHTty  is  tn  the  notiial  possession  of 
one  court  of  coinpctont  JwrLsilictiuii,  such  posscsr 

Note.  -  As  (n  cnncurrmt  U'rMic*ion  of  tribunals^ 
•ee  note  to  Smith  v.  M'lver.  6: 152. 

As  to  cnncunrnt  jnrifdiction  of  sla'e  a:td  United 
Stnles  courtfi,  ax  to  tcrrUnry  and  offtn»ts^  see  note  to 
Uniicil  Stutes  V.  i^'vnns.  4:  404. 

As  to  when  a  jmUjniud  at  law  will  lie  enjoined  by  a 
tut  in  equitii.  i-ec  nolo  to  Davis  v.  Tilo8ton,  12:  300. 

Ax  to  uhcn  iujitnction  to  rantioin  acts  ttf  public  of' 
flcern  will  bcgranUd,  ace  uotctoMiasissippi  v.  Jobu- 
•on,  18:  437. 

Ah  to  jurisdiction  of  equity  to  restrain  trespasses 
and  wrongs^  t^ee  note  to  Northern  Indiana  R.  Co.  v. 
llichi»(an  Cent.  R.  Co.  14:  074. 
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■ion  cannot  he  disiurhcd  by  proeets  out  of  an- 
other court. 

8.  Whenever  the  litifratlon  in  the  court  where  the 
property  is  first  seized  has  ended,  or  the  posses- 
sion  of  such  court  or  its  officers  is  discharsred, 
then  other  courts  are  at  lit»erty  to  deal  with  it  ac- 
oordinff  to  the  rights  of  the  parties  helore  them. 

8.  A  state  court  Is  without  Jurisdiction  to  enforce 
maritime  liens,  and  is  Incapable  of  diMfiiacinff 
them,  and,  therefore,  thouif h  the  pogscstiion  by 
the  state  court  of  property  subject  to  such  Jiens 
will  not  be  disturt>ed,  }'et  that  court  can  only  deal 
with  the  property  subject  thereto,  and  when  its 
Jurisdictiou  has  determined  the  admiralty  courts 
may  proceed. 

4.  Where  ti-e  receiver  appointed  by  the  state  court 
In  procecdinflTS  for  the  dissolution  of  a  corpora- 
tion, never  took  actual  poesessitm  of  certain  ves- 
sels bolonfrlng-  to  the  corporation,  and  did  not 
qualify  as  receiver,  until  after  tlie  UnittMl  Stated 
marshall  had  taken  such  possession  of  such  V4>^^-(•|« 
under  lit>els  Issued  by  tho  United  States  ditttriet 
court  to  enforce  maritime  liens  thereon,  tlie  lat- 
ter court  acquired  Jurisdiction,  and  a  judtrniciit 
of  tho  state  court  rcstraiuinflr  the  libelants  from 
prosccutintr  such  libel,  was  an  unluuCnl  inter- 
ference with  the  United  St^ites  district  court,  and 
should  be  roversiMl. 

[No.  892] 

Argued  March  IS,  14,  1S94.     lie  aroued  AprU 
19,  HO,  1S94.     Decided  May  26^  1S94. 

IN  EH  ROR  to  the  Supreme  Court  of  the  State 
of  New  York,  to  review  a  judgment  of 
that  court,  entered  upon  the  direction  of  the 
court  of  appeals  of  the  state  of  New  York,  af- 
firming the  order  of  the  general  term,  affirm- 
ing the  order  of  the  special  term  of  the  supreme 
court  of  that  state,  granting  an  injunction  en- 
joining Michael  Moran  ei  al.,  from  taking  any 
furtiier  proceeding  upon  certain  libels  filed  by 
them  in  the  District  ('ourt  of  the  United  States 
for  the  Eastern  Disirict  of  New  York,  against 
the  Schuyler  Steam  Tow  Bont  C<mipany,  or 
Mgainst  the  steamboats  of  that  Company ,except 
tho  .Niagara,  and  from  taking  any  acti<Mi 
whatsoever  under  said  libels,  and  in  prooeed- 
ing'J  looking  to  the  condemnnlion  and  sale  of 
the  steamboats,  or  any  of  them,  except  the 
Niagara.  Urcr^ed,  and  cauhe  remanded  for 
further  proceed inr/. 

See  same  case  below  20  L.  R.  A.  801, 136  N. 
Y.  ICO. 

Statement  by  Mr.  Chief  Jvstiee  Fuller: 
The  Schuyler  Steam  Tow  Boat  Company 
was  a  corporation  organized  under  the  laws  of 
New  York.  On  July  31.  1801,  the  Irusteesof 
the  company  filed  a  petition  in  the  supreme 
court  of  the  state  of  New  York  at  Albany  roiin- 
ty.  at  ♦chambers,  for  the  voluntary  disso  [258 
liition  of  the  company  under  sections  2410  and 
2423  of  the  Code  of  Civil  Procedure  of  that 
state,  and  in  their  petition  prayed  for  the  ap- 
pointment of  a  temporary  receiver  under  sec- 
tion 2423  asamcndea,  whose  powers  and  duties 
were  specified  in  section  1788.  N.  Y.  Code 
Civ.  Proc.  1891,  pp.  643,  835.  836.  The  peli- 
tion  stated  that  the  stock,  effects,  and  other 
property  of  the  corporation  were  not  sufficient 
to  pay  the  just  amounts  for  which  it  was  lia- 
ble, nor  to  afford  reasonable  security  to  those 
who  might  deal  with  it,  for  the  reasons  that 
the  corporation  was  indebted  to  the  Holland 
Trust  OompaDy  of  New  York  in  a  large  nim 
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of  monej  on  a  demaDd  loan,  payment  whereof 
bad  been  demanded,  and  that  there  were  no 
available  aj»ets  to  meet  the  same;  that  the  cor- 
ponition  had  already  defaulted  upon  certain 
claims  set  forth  in  the  schedule  attached, 
which  were  secured  by  notes  which  had  been 
presented  for  payment  and  payment  refused 
for  wjini  of  such  assets;  that  "other  claims  set 
forth  in  the  schedule  are  either  due  or  rapidly 
becomini;  due;  and  that  tiicre  is  serious  dan- 
ger of  the  couip.iuy's  vessels,  constituting  the 
sole  pti>perly  of  the  said  company,  bcin/; 
liheled  in  the  admiralty  courts  of  th«3  United 
States  for  such  claims  as  constitute  maritime 
liens,  including  the  claims  for  services  and  sup- 
plies rendered  to  said  vessels.  That  in  the 
event  of  said  vessels  beinij  lil)eled  and  sold 
under  a  decree  in  admiraliy.  there  would  he 
little  hope  in  realizing  the  value  of  said  vessels 
on  such  sale,  and  the  security  of  creditors  and 
slockhnlders  would  be  seriously  imperiled;" 
thai  the  assets  must  be  realized  by  sale,  and 
would  Ije  insiinicient  to  pay  all  the  claims  in 
full,  etc.  Thereupon  the  presiding  judge,  the 
attorney  ireiicral  of  Svw  York  appearing  and 
consent iui:  Ihercio,  signed  an  onler  to  sliow 
cause  before  a  referee  therein  named,  on  No- 
vember 16.  lbl)l.  why  the  company  shouhl  not 
be  dissolved,  and  by  the  same  order  appointed 
Frank  1).  Sturge-*  temporary  receiver  of  the 
j)r.>p(rly,  *'wiih  all  the  powers  and  subject  to 
all  the  duties  that  are  defined  as  belonging  to 
temporary  receivers  appointed  in  an  action  in  | 
section  1788  of  the  code."  It  was  further  or- 
dered "that  all  creditors  of  said  corporation, 
1m»  and  iliey  are  hereby  restraint.'d  and  enjoined 
25$>|  *from  lirinuing  any  actions  against  the 
said  c«»rpora'ion  for  the  recovery  of  a  sura  of 
money,  and  from  taking  any  further  proceed- 
ings in  any  action  already  commenced  against 
the  said  corporation  for  audi  purpose/*  A 
copy  of  the  order  was  directed  to  be  published 
at  least  once  in  each  of  the  three  weeks  imme- 
diately precetling  Novemi»er  16, 18'Jl,  and  that 
a  copy  be  served  upon  each  of  the  several  per- 
sons sp(K:iHed  in  the  schedule  attached  to  the 
petition  as  a  creditor  or  stockholder  of  the 
corporation.  It  was  furtlier  ordered  that  be- 
fore entering  upon  the  duties  of  such  receiver- 
ship the  said  receiver  should  execute  and  ac- 
knowledge in  due  form  of  law  a  bond  in  the 
penal  sum  of  $50,000.  payable  to  the  stale  of 
^sew  York,  with  sureties.  This  order  was  en- 
tered and  the  petition  and  accompanying 
papers  tiled  in  the  ofHce  of  the  clerk  of  the 
court  for  Albany  county  in  the  forenoon  of 
Auirust  1,  1891.  On  the  afternoon  of  August 
1.  1891,  which  was  Saturday,  and  on  Monday. 
August  8.  1891,  plaintiffs  in  error,  Michael 
Moran  and  other  co-owners  of  certain  tugs, 
tiled  libels  in  admiralty  in  the  District  Court  of 
the  United  Slates  for  the  Eastern  District  of 
New  York  against  certain  steamboats,  which 
were  the  properly  of  the  Schuyler  Company. 
Process  was  issueti  under  said  libels  to  the 
United  Stales  marshal  for  that  district,  and  on 
August  1  he  seized  and  took  into  his  possession 
the  steamboats  Niagara,  Belle,  ami  Syracuse, 
and  atlixed  his  notice  of  seizure  thereto.  On 
August  3  he  seized  and  took  into  his  custody 
the  steamboats  Vanderbilt.  Jacob  Jjeonani.  anil 
America,  and  afllxed  his  notice  of  seizure 
thereto.     On  August  4, 1801,  the  receiver  went 
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on  board  the  8tcaml>oats  mentioned  and 
tained  that  the  marshal  was  in  possessiot 
thereof  by  his  keepers,  and  he  also  found 
atlixed  to  the  boats  the  marshal's  notice  of 
seizure.  The  receiver  applied  to  the  state 
court.  August  26,  and  was  duly  authorizes!  bf 
order  that  day  in  that  court  entered  to  contest 
said  libels  c)r  to  take  such  other  proceedins;! 
therein  as  might  be  advisable,  and  to  ums  \ia 
funds  in  his  hands  for  the  purpose  of  givinj^ 
such  security  as  he  might  be  able,  as  requiml 
in  contesting  the  libels.  In  Se|>'eml>er.  18U1. 
the  receiver  made  a  motion  in  the  United  Si:it(Hi 
district  court  for  an  order  'directing  the  [2G0 
marshal  to  withdraw  from  the  custo<ly  of  ibe 
steamboats  held  under  the  admiralty  process. 
The  motion  was  denied  on  llie  gniund  that  *iie 
question  should  be  raise<l  by  answer  10  the 
libels,  and  leave  was  given  to  aii»w<  r  accord- 
ingly. The  receiver  availed  himself  of  tbU 
permission  and  appealed  in  one  action  against 
each  vessel  and  tiled  Ids  answer  couiesiing  the 
jurisdiction  of  the  ailmiratiy  court,  lie  there- 
after made  an  application  to  this  court  for  a 
writ  of  prohiltiiion  to  llie  (iisiricl  court,  wbfeh 
was  deideil  November  13.  1891. 

On  November  10  the  receiver  verified  a  pe- 
tition addressed  to  tlie  supreme  court  of  ilio 
state  of  New  York,  in  which  he  u.sketl  tlial 
plaintifTs  in  error  herein  nii'ilit  l)e  eujoine*! 
from  prnsecuiing  the  libels  whi-h  they  had 
tiled  in  the  District  Court  of  the  United  Staler 
for  the  Eastern  District  of  New  York.  Affi- 
davits were  attaclied  to  the  petition,  and  oa 
these  papers  and  the  preceding  rec<»rd  one  of 
the  justices  of  tlie  supreme  court  of  the  state 
entered  an  order  November  11,  1891.  ilial 
plaintifTs  in  error  show  cause  at  a  special  teim 
of  the  court,  November  14.  1891,  why  tliey 
should  not  be  enjoined  from  taking  any  fur- 
ther proceedings  on  their  libels  in  the  United 
States  courts,  and  in  the  meantime  plaintiffs 
in  error  were  enjoined  and  restrainc<l  from 
takini:  any  further  action  under  their  libels, 
and  from  attempting  any  proceeding  looking 
to  the  coiuK-m nation  or  hale  of  the  steainbttats 
or  a'ly  of  iheni.  AtHdavits  in  opposition  were 
presented  by  plaintiffs  in  error  on  the  hearing 
of  the  Older  to  show  cause.  Certain  allega- 
tions were  made  in  the  petition  and  the  niov- 
ing  affidavit  of  a  knowledge  by  Moran  at  the 
time  he  tiled  the  fjr>t  libel  that  a  receiver  of 
the  company  had  been  appointed.  Tbeto 
were  denied,  and  Moran  set  forth  under  oath 
all  his  information  and  sources  of  informatioa 
on  the  subj.'ct  of  the  proceedings  c<mtcm- 
plated  to  dissolve  the  company,  with  the  dates. 
The  petition  set  forth  that  if  lilielants  were 
permitted  to  prosecute  their  libels  and  obtain 
decrees  thereunder,  and  the  6teamlK)at8  were 
condemned  and  sold  to  satisfy  the  same,  it 
would  result  in  the  vessels  being  sold  for  lea 
than  their  value,  and  that  the  interest  of  the  co^ 
poration  and  the  general  creiii tors  thereof  would 
l>e  greatly  sacridced;  that  the  *  vessels  [20 1 
would  bring  a  much  larger  price  if  soM  as  a 
fleet;  that  all  creditors  who  were  entitle«l  to  a 
preference  l)y  having  liens  as  well  as  all  unse- 
cured creditors  could  be  fully  protected  in 
this  proceeding:  that  petitioner  was  advised 
that  a  larger  portitm  of  the  claims  for  which 
liltels  had  been  filed  did  not  constitute  iient 
against  the  vessels,  nor  were  libelants  entitled 
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to  any  preference  for  such  portion  of  tbeir 
claims.  The  petition  further  stated  that  un- 
der the  order  of  August  26,  the  receiver  had 
not  sufilcient  funds  to  give  security  to  contest 
all  of  the  libels,  and  was  wholly  unable  to 
give  the  security  necessary  to  release  the  ves- 
sels from  the  marshal's  custody,  and  for  which 
reason,  unless  the  libelants  were  restrained 
from  prosecuting  the  libels,  the  receiver  would 
be  unable  to  prevent  the  condemnation  and 
sale  of  the  steamboats.  The  petition  also  set 
forth  the  receiver's  application  to  the  District 
Court  of  the  United  States  for  the  Eastern 
District  of  New  York  for  an  order  directing 
the  niursbal  of  the  district  to  surrender  the 
custody  of  the  steamboats;  the  denial  thereof 
on  the  ground  that  theque^^lion  of  jurisdiction 
ought  not  to  be  decided  upon  motion;  the 
leave  to  the  receiver  to  answer  the  libels  and 
contest  the  jurisdiction  by  answer;  his  appear- 
ance and  answer  in  one  action  brought  agHin.st 
each  si«  amboat  for  the  purpose  of  testing  the 
Jurisdiction  of  that  court,  he  not  being  able, 
Hs^  he  alleged,  to  furnish  tbe  security  noccssary 
In  order  to  answer  all  the  libels,  which  were 
some  forty  in  number.  It  was  also  averred 
that  a  motion  had  been  made  in  the  district 
court  by  Moran  for  the  sale  of  the  steamboats, 
and  thftt  the  proceeds  be  deposited  in  court  to 
await  the  result  of  the  action;  that  llie  motion 
was  oppo*>ed  by  the  receiver  and  withdrawn 
as  to  the  libels  in  which  he  had  answered:  that 
the  motion  h:id  since  been  urged  in  thenctl(»ns 
in  which  the  receiver  had  not  appeared  and 
answered,  and  that  the  district  court  had  inti- 
mHted  that  the  motion  would  be  granted  No- 
vember 13.  Petitioner  denied  the  jurisdiction 
of  the  district  court  over  the  steamboats,  or 
any  of  them,  at  the  lime  the  libels  were  filed, 
ami  asserted  that  they  were  at  that  time  in  the 
<  usmdy  of  the  state  court,  and  not  liable  or 
subfeet  to  the  altaehment  made  by  the  marshal. 
2(>2J  On  December  7,  1891,*  the  special  term 
of  the  supreme  court  granted  the  pra\er  of  the 
receiver  and  entered  an  order  for  an  injunc- 
tion, enjoining  plaintiffs  in  error  from  talking 
any  further  proceedings  upon  their  libels  in 
I  he  District  C'ourt  of  the  United  States  for  the 
ICastern  District  of  New  York  against  the 
steamboat  company  or  against  the  steamboats 
of  that  company,  except  the  Niagara,  and 
from  taking  any  action  whatB'^ever  under  said 
libels  and  in  proceedings  looking  to  the  con- 
demnation and  sale  of  the  steamboats,  or  any 
of  them,  except  the  Niagara. 

Piaintilfs  in  error  appealed  from  that  order 
to  the  general  term,  by  which  it  was  atllrmed. 
and  they  then  carried  the  case  to  the  court  of 
appeals  of  the  slate  of  New  York,  which  af- 
firmed the  order  of  the  general  term  (20  L.  R. 
A.  391,  186  N.  Y.  169)  and  directed  that  its 
judgment  be  made  the  judgment  of  the  su- 
preme court,  which  was  done  December  6, 
1892,  whereupon  this  writ  of  error  was  sued 
out. 

Afessrt  Robert  D.  Benedict,  James  Em- 
trnon  Carpenter  and  Jostph  F.  Monher,  for  plain- 
llffs  in  error,  on  both  arguments: 

The  state  court  had  no  authority  to  make  an 
order  or  give  a  judgment  enjoining  the  piain- 
^i(Ts  in  error  from  prosecuting  the  suit  which 
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they  had  begun  in  the  United  States  district 
court. 

Buck  V.  Colhath,  70  U.  8.  8  Wall.  884  (18; 
257);  United  States  v.  Johnson  County  Suprs. 
78  U.  S.  6  Wall.  195  (18:  776). 

The  state  courts  cannot  enjoin  proceedings 
in  courts  of  the  United  States,  nor  the  latter  m 
the  former  courts. 

English  v.  MiVcr,  2  Rich.  Eq  820;  U*n'fed 
States  V.  Keokuk,  73  U.  S.  6  Wall.  514  (18:  {i:i3); 
Strozier  v.  Howes,  30  Ga.  578;  Brym  v.  Ilickaon, 
40  Ga.  405;  I  Hues  v.  Ravson,  40  Ga.  oGG.  2 
Am.  Rep.  581;  KendaH  v.  Winsor,  6  R.  I.  453; 
Dafii  v.  Slt^riff,  1  Woods,  175;  PeekY.  Jenjuss, 
48  U.  S  7  How.  625  (12:  b4G). 

The  district  court  of  the  United  Stales  had 
jurisdiction  l)ecause  it  had  acquired  ri^ditful 
possession  of  this  property  by  the  seizure  of 
it  by  the  marshal  untier  his  process. 

I/itfjan  V.  Lucas,  35  U.  S.  lOIVt.  400  (9:470); 
Wisu-all  V.  Sampson,  55  U.  8.  14  llow.  54  (14: 
823);  Taylor  v.  Carryl,  61  U.  S.  20  How,  5S3 
(15:  10*2^-;  Freeman  v.  Ilotcc,  05  U.  S.  24 
How.  450  aC:  719^;  Buck  v.  (V'bath,  70  U.  S. 
3  Wall.  334  (18:  2ol)\Uniie>l  Statrn  v.  Min»on 
County  Suprs.  73  U.  S.  G  Wall.  19'J  (IJ^:  770), 
Corell  V.  Heyntfui,  111  U.  S.  176  ('.N;  390); 
iMdrlVery,  FAizalnth  Oil  Cloth  Co.  112  U.  S. 
305(28:  73:i);  l-yersy.  .VeAvley,  149  U.  S.  614 
(37:  871);  The  Caroline.  lU^w.Dcu.  174;  ^l^/Z^r 
V.  Roth,  5  Fed.  Rep.  895;  Senior  v.  Pierce.  31 
Fed.  Rep.  625;  Kresscl  v.  The  E.  L,  Cain,  45 
Fed.  Rrp.  367. 

If  the  receiver  was  in  possession,  frf-m  the 
lime  of  making  the  order  appointing  hinj,  any 
interference  with  the  property  after  tlial  tisne 
was  a  contempt  of  court,  but  he  was  not  in 
possession,  as  the  order  did  not  vest  the  po«-;e- 
bion:  but  only  the  riirhl  to  acquire  noss<-.«sioii. 

Alhany  City  Hank  v.  Schermerhorn,  9  Paii;<'. 
872,  38  Am.  Doc.  551  ;  Rowrry  Sao.  R-nik'w 
Ridiards,  3  Hun,  366;  Wallihg  v.  Mill,  r,  103 
N.  Y.  173;  Varnvm  v.  Hart,  119  N.  Y.  101, 
108;  Smith  v.  Dacis,  03  Ilun.  100. 

There  arc  manifest  rca.<ons  for  distinguish- 
ing the  present  case  from  the  autljoritic-;  relied 
on  by  the  courts  below  and  the  defendau's  in 
error  to  sustain  their  action. 

The  Belfast  v.  LW/i,  74  U.  S.  7  Wall.  001  (19; 
206);  The  Ad  Uine  v.  Trevor,  71  U.  S.  4  Wall. 
555(18:  451);  Bird  v.  The  J>s.pHne,  30  N.  Y. 
19;  Broion  v.  Gray,  70  llun.  'ZiV-V,  Ptlham  v. 
The  B.  F.  Woolsey,  3  Fed.  Rep.  457. 

This  proceeding  of  the  corporation  under 
which  tins  receiver  claims  was  collusive,  and 
is  not  valid  as  against  the  plainlilTs  in  error. 

GongeahaU  v.  United  States  {The  Slacers, 
Reindeer)  69  U.  8.  2  Wall.  402  (17:  911). 

Mr,  James  W.  Eaton,  for  defendant  in 
error,  on  both  arguments: 

By  the  order  of  July  81,  appointing  a  re- 
ceiver, the  New  York  state  coUrt  acquired  juris- 
diction of  the  properly  of  the  corporation,  and 
that  jurisdiction  is  exclusive  as  against  all  other 
courts  of  CO  ordinate  jurisdiction. 

Re  Christian  Jensen  Co.  128  N.  Y.  550. 

The  act  of  tiling  security  is  not  at  all  essential 
to  the  jurisdiction  of  the  court,  and  process 
levied  Intermediate  the  appointment  of  the  re* 
ceiver  and  his  giving  a  bond  is  void. 

Maynard  v.  Bond,  67  Mo.  815;  Rutter  t. 
Ttllis,  5  Sandf.  610;  Stede  ▼.  Sturges,  6  Abb. 
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Pr.  442;  Texas  Trunk  R,  Co.  v.  Letch,  SI  Tix. 
1;  Olney  v.  Tanner,  10  Fed.  Rep.  101.  18FLd. 
Rep.  636;  JSedffteick  v.  Jlitenck.  1  Nat.  Bank. 
Reg.  675;  Atn»  Bank  v.  Nahant  Bank,  23 
Pick.  480;  Wiswaa  v.  Sampson,  53  U.  S.  14 
How.  52  (14:  822.) 

Tills  rule  has  been  repcntrdly  applied  to 
cases  wberc  nucli  an  exercise  of  jiirisiiiction  on 
the  part  of  the  Ftate  court  has  been  held  to  give 
it  exclusive  cognizance  and  control  to  the  ex- 
clu««ion  of  a  Frdeml  court  of  coonlinutc  juris- 
diction uftenipting  to  interfere  with  the  subject- 
matter  in  dispute;  and  that,  too,  by  the  Federal 
courts  themseivos. 

Union  Trust  Co,  v.  Bock  ford,  R  I.  <fc  St. 
L.  R.  Co,  6  Biss.  197;  IlicKoj'  v.  Ilollothiy.  29 
Fed.  Rep.  226;  Bruce  v.  Mf/nchf'stcr  A  K.  R. 
Co.  19  Fed.  Rep.  a42;  ConhUiig  v.  Builf.r,  4 
Biss.  22;  Hamilton  v.  C/ioutcau,  3  MoCrnry. 
509;  Ilutrhinson  v.  Green,  2  McCrnrv.  471; 
Walker  r.  Flint,  7  Fed.  Rep.  435;  Kennethtv, 
Indianapolis,  C,  <€  A.  R.  Co.  3  Fed.  Kep.  97; 
77ie  Red  HVw/z.  14  Fed.  Rep.  809;  Ta'/lor  v. 
Catrul,  61  U.  S.  20  llow.  5Si  (15:  1028);  Jwld 
V.  Bankers  d;  M.  Teleg.  Co.  31  Fed.  liep.  183. 

The  court  which  first  takes  cognizance  of  the 
controversy  is  entitled  to  retain  jurisdiction  to 
the  end  of  the  litigation  and  to  take  poraession 
and  control  of  the  subject  n»altcr  of  the  inves- 
tigation to  the  exclusion  of  all  interference  by 
other  courts  of  co-ordinate  juris  liction. 

Williams  v.  Benedict,  49  U.  S.  8  How.  Ill 
(12:  100^);  llaian  ▼.  I.vcas,  35  U.  S.  10  Pet 
400  (9:  470);  Buck  v.  Colbath,  70  U.  8.  3  Wall. 
834(18:  257);  lln'drittery.  Eiizabeth  OU  Cloth 
Co.  112  U.  S.  294 (28: 729);  Schuthle  v.  Reiman, 

86  N.  Y.  270;  Union  Trust  Co.  v.  Rockiord,  R. 
I.  &  St.  L.  R.  Co.  0  Biss.  197;  t^chjicick  v. 
Ifenek.  0  Blatchf.  156  ;  Toung  v.  Montqomenf 
it-  E.  R.  Co  2  Woo  !s.  600:  Covcll  v.  Ileymai), 
111  U.  S.  1H3  (28:  39:J);  Fox  v.  Ilcmr)iield  R 
Co.  2  Abb.  U.  S.  157:  Rio  Grande  R.  Co.  v. 
Vinet,  i:i2  U.  8.  478  (33:  400);  AtthlHnouoh 
Aat.  Bank  V.  I^orthresttrn  JJfo-  tf-  Car  Co, 
28  Keii.  Rep.  113;  Morri&on  v.  Menhadtn  Co. 

87  llun,  TyZ'Z. 

Property  in  pospcflsion  of  an  officer  of  a  state 
court,  under  legal  process  is  in  the  posses.«>ion 
of  that  court,  and,  therefore,  within  its  exclu- 
sive jurisdiction;  and  the  Federal  courts  by 
replevin  or  any  other  process,  cannot  disturb 
such  pos.session. 

Senior  v.  Pierce,  81  Fed.  Rep.  625;  Krrssel 
y.  The  E,  L.  Cain,  45  Fed.  Rep.  867;  Tefft  v. 
Sternberg,  40  Fed.  Rep.  2. 

It  may  be  argued  that  these  cases  do  not  ap- 
ply to  the  case  at  bar  because  the  properly  was 
Dot  taken  into  manual  pus^e.^^sion  under  process 
of  the  court.  But  that,  under  the  authorities, 
is  not  necessary. 

Gluck,  Receivers,  Pg  80,  81;  Union  Trust 
Co.  V.  Rockford,  R.  I.  d:  St.  L,  R.  Go.  6 
Biss.  197;  Beach.  Receivers,  §^  20,  819. 

The  cases  which  hold  priority  of  manual 
ppscssion  as  the  test  of  jurisdiction  between 
Federal  and  state  courts  are  cases  relating  to 
the  levy  of  a  marshal  on  the  one  hand  and  the 
levy  of  a  sheriff  on  the  other,  and  do  not  ap- 
ply to  the  case  of  a  receiver. 

The  court  will  take  into  account  fractions  of 
a  day  in  determining  priority  of  jurisdiction. 

PeopU  V.  Central  City  Bank,  58  Barb.  412, 
417. 
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The  court  appointing  the  receiver  has  prior- 
ity over  the  court  subsequently  levying, through 
itM  ofTlccr,  upon  the  propertv  which,  by  tbeact 
of  appointing  the  receiver,  (s  in  the  custody  of 
the  first  court. 

J/agan  v.  Lucas,  85  U.  8.  10  Pet.  401  (9: 
471);  Taylor  V.  drryl,  61  U.  8.  20  How.  5si 
(15:  102^»:  Freeman  v.  Uoire,  65  U.  S.  24ilu\v. 
450(16:  749);  PuUiam  v.  OsJH.me,  58  U.  8.  17 
How.  471  (15:  154i;  Adlerv.  RuVt,  5  Fed.  Rep. 
805;  Senior  y,  Pictrc,  31  Fe(i.  Rep.  6;»6;  The 
Sai/or  Prince,  1  Ben.  237:  ThcCarMne,  1  Low. 
Dec.  173;  Ijoring  v.  Marsh,  2  Cliff.  32:]. 

A  court  should  not  allow  any  iiii;:rfcrince 
with  properly  in  the  hands  of  its  rcfviver. 

Beach,  Receivers,  ji  15;  Yuungy.  MontgOiJicr^ 
d:  E.  R.  Co.  2  WowN.  OOG. 

No  court  is  authorized  to  intprferc  with  the 
poss(?ssion,  cust  >dy  or  coulrol  of  another  court, 
no  mutter  what  the  form  of  its  mandate  uiuj 
be. 

Jennings  v.  Carson,  8  U.  S.  4  Cranch,  2  (2: 
r3l);  Tffft  V.  Stern',  ///.  U)  Fed.  l^p.  2;  TU 
Rf}fn:rt  Fulton,  1  Paine.  0*^0;  Kt:attuf/v,Si»'''^, 
3  Ohio  St.  105.  62  Am.  Dec.  214;  The  Uiia^r 
Jordan,  2  Curt.  414. 

A  court  should  protect  its  own  juri.<<Ii<  tiou 
and  prevent  interft- reuce  with  its  po.s.»4e»ior.  wf 
the  proiK^rtv  by  injunction. 

Ili^h,  iHj.  g  108;  -l^cj/^.y  v.r/7./«.  15  WU. 
401;  Home  Ins.  Co.  v.  Uotnll,  24  N.  J.  K.|.  ,:.)>. 
Vermont  <C*  C.  R.  Co.  v.  Vermont  Cent.  U.  i\i. 
46  Vt  792;  JJnidre  v.  Conn, client  d:  2\  /.'  li. 
Co.  23  Blatchf.  453;  Reach.  Receivers,  ^j;  7o6, 
739;  1  Kent.  Com.  410. 

When  a  stulc  oouii  has  first  arqnireil  juri»- 
diiiionof  the  <Julij<'et  matter  and  of  the  |»ar- 
tie<,  it  may  enjoin  ilie  prose'-uliuu  of  a  >'.i->'\.^ 
quent  suit  by  the  defendant  concernii::;  iiC 
same  suhji cl-mutter  in  a  Federal  couit  iu  ua- 
Olher  siaile 

llinh.  Iiij.  ?  110:  Frnrh  v.  IIay,eQV.  S.  22 
Wall.  250  (2:2:  857);  h'./n  v.  lIuidiK^'i-r 
rDittzsch  \.JJui((ik,^/xi')  103  U.  8.491  i-U 
357). 

Courts  of  equity  will  restrain  litiirntio::  ic 
courts  of  other  state,  or  even  of  fouiiru  e'.'in- 
tries,  where  such  interferenre  is  ju>tiij.  •!  un  l^i 
any  of  the  heads  of  equitable  juiisdu-tiou. 

Carrun  Iron  Co.  v.  Mac! an n,  5  II.  L.  Cos. 
416;  Ih'hon  V.Foster,  4  Alien,  545:  Ban*»J 
Relloirs  Falls  v.  Rutland  tt  B.  R.  Ok  23  Vi. 
470;  Uayis  v.  Ward.  4  Johns.  Ch.  123;  Xadn. 
Knapn,  49  Barb.  291i;  Cunningham  v.  But-\r, 
142  Ma.««s.  47,  56  Am.  Rep.  G57;  Vitc/u'l  f. 
Bunch,  2  Paige,  003.  2.>  Am.  Dec.  069;  iuttU 
V.  Eitt^.e,  8  Daly,  72;  Erie  R.  Co.  v.  Runsen, 
45  N.  \.  637;  Dins'Uorc  v.  2icrejthtim'r,  r4 
Hun,  204;  Garrison  v.  Marie,  1  How.  Pr.  N. 
S.  348;  Boircvs  v.  Durant,  43  Hun,  31S.  1tj4 
N.  y.  661;  CarioU  v.  Fanners  dt  M,  Btr,k. 
Harr.  (Mich.)  197;  WiUiams  v.  Ai,rauli.  31 
Barb.  8C4;  Burgess  v.  Smit/i,  2  Barb.  Ch.  270; 
DeGroot  v.  Jay,  30  Barb.  483;  Taylor  v.  Ba'd- 
icin,  14  Abb.  Pr.  160;  Willard,  Eq.  Jur.  ;;48. 

Messrs.  McCarthy  and  Berier,  lor  Lehi}*h 
Valley  Coal  Co.  it  at. 

Mr.  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

This  court  declined  to  issue  the  writ  of  pro- 
hibition to  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  New  Yuik 

154  V.fL 


1893. 


MORAN   V.  STUBO£a 


267-27C 


from  procceiling  upon  these  libels  becau«e  the 
alleged  wani  of  jurJs<licllon  in  the  district 
court  over  the  vessels  was  in  course  of  liiiiia 
lion  in  that  court  on  due  process.  Ex  parte 
Fumtt,  142  U.  S.  479,  484  [S"):  1087.  lUSS]. 
The  state  court  upon  the  receiver's  appliraiion 
irraiited  in  eflfect  the  proliihition  which  we  de 
iiied,  and  restrained  lib*  lants  from  prosecutinij 
th<'ir  lil>els,  The  qiiesiion  is  whether  it  was 
"wiihin  the  power  of  the  state  court  to  do  this? 

The  general  rule  is  that  state  courts  cannot 
enjoin  proceedings  in  the  courts  <»f  the  United 
Statrg,  and  this  was  held  at  a  very  early  day, 
in  reference  to  a  judgment  of  the  circuit  court 
{M'h'im  V.  Voorhkx,  \\  U.  8.  7Cranch,  281  [a: 
84;J|);  whileonlheotherhand.itwasdetermincd 
208]  that  the  circuit  court  would*  not  enj<jin 
proceedings  in  a  stale  court.  an«l  any  attempt  of 
that  kind  was  forbidden  by  Act  of  Congres<». 
Diiign  V.  Wolrott,  8  U.  8.  4  Cranch.  179  [2:  587]; 
Act  of  March  2. 170^,  1  Slat,  at  L.  331.  In  Unit 
ed  StitUH  V.  Johnson  C-ynfy  SuprM.  73  U.  S.  6 
Wall.  16G.  19.")  [lX:7(i8.77(ji,  this  court,  sfcaU- 
ing  through  Mr.  Justice  ClilTord.  said:  "  Stale 
courts  arc  exempt  from  all  interference  by  the 
Federal  tribunals,  but  they  are  destitute  of  all 
power  to  restrain  either  the  process  or  pro- 
ceedings in  the  national  courts.  Circuit  courts 
and  BiHte  courts  act  separably  and  independ- 
ently of  each  other,  and  in  their  respective 
spheres  of  action,  tlie  process  issued  by  the 
one  is  as  fur  beyond  the  reach  of  the  other,  as 
if  the  line  of  division  between  them  'was 
tniced  by  landmarks  and  monuments  visible 
to  the  eye.*  .  .  .  Viewed  in  any  light, 
therefore,  it  is  obvious  that  the  injunction  of 
a  stale  court  is  inoperative  to  control,  or  in 
any  manner  to  alTect  the  process  or  proceed- 
ings of  a  circuit  court,  not  on  account  of  any 
pui amount  jurisdiction  in  the  latter  courts, 
but  lie<  ause,  in  their  sphere  of  actir)n,  circuit 
courts  are  wholly  independent  of  state  tribu- 
nalH."  And  in  lf/u(ol  St'ite.^  v.  Keokuk,  73  U.S. 
6  Wall.  014  517  [lH:ii:):;.0;Uj,  the  same  learned 
justice,  again  s])eaking  for  tlie  court,  oU-«crved: 
•*  Onlers  for  an  injunction  issued  by  state 
courts  are  as  inoperative  upon  the  process  of 
the  circuit  court  of  that  district  as  they  would 
be  if  directed  to  the  process  of  a  circuit  court 
in  any  other  district  of  the  United  Slates,  be- 
cause the  state  and  Federal  courts,  in  their 
sphere  of  action,  are  independent  of  any  such 
control." 

Mr.  Justice  Story  was  of  opinion  111  at  to  tlie 
doctrine  which  penniis  the  courts  of  one  state 
in  proper  cases  to  enj«)ln  persons  wi'hin  their 
lurisdiction  from  instituting  legal  proceedings 
in  other  states,  or  from  further  proceeding  in 
actions  already  begun,  there  exists  the  ex- 
ception that  the  Slate  courts  cannot  enjoin 
parties  from  proceeding  in  the  courts  of  the 
United  States,  nor  the  latter  enjoin  them  from 
proceeding  in  the  former  courts,  an  ezcepiion 
Dased  upon  peculiar  grounds  of  municipal 
and  constitutional  law.  Story,  £q.  §  900; 
Story,  Const.  §  1757. 

By  the  Judiciary  Act  of  1793  (1  Stat,  at  L. 
884,  chap.  22,  §  5)  the  granting  of  injunction  to 
201>]  stay  proceedings  in  any*  court  of  a  state 
was  prohibited  in  express  terms,  and  it  was  held 
In  Peck  V.  Jenne»3,  48  U.  S.  7  How.  612,  624 
[12:841,  846]  that  even  the  district  court  sit- 
iiog  in  bankruptcy  could  not  issue  an  iujuuc- 
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tion  to  stay  a  creditor  of  the  bankrupt  fr.- i 
proceeding  In  a  state  court,  Mr.  Justicr  Gn  r 
saying:  "  It  is  a  doctrine  of  law  too  long  «  s 
ta!)lished  to  require  a  citation  of  authoriiicy 
that,  where  a  court  has  jurisdiction,  it  has  a 
ri^'ht  to  decide  every  quef^tion  which  occurs 
in  the  cause,  ami  whether  its  decision  be  cor 
reel  or  otherwise,  its  judirmcnt,  till  reversed, 
is  regarded  as  binding  in  every  other  court: 
and  that,  where  the  jurisdiction  of  a  court, 
and  the  right  of  a  plaintiff  to  prosecute  hih 
suit  in  it,  have  once  attached,  that  ri^^ht  cannot 
be  arrested  or  taken  away  by  proceci lings  in 
another  court.     These  rules  have  their  ifoun 
datiou.not  merely  in  comity,  but  on  neces'^iiv. 
For  if  one  may  enjoin,  the  other  may  retort 
by  injunction,  and  thus  the  parties  be  wiili 
out  remedy;  being  liable  to  a  process  for  con 
tempt  in  one,  if  they  dare  to  prf»ceed  in  tlic 
other.   Neither  can  one  take  property  from  the 
custody  of  the  other  by  replevin  or  anv  other 
process,  for  this  would  produce  a  conflict  ex 
Iremely  enibarra'»sing  to  the  adminihtration  t,f 
justice.     In  the  case  of  Kennaly  v.  Earl  of 
Cumlis,  2Swanst.  313,  Lord  Eldou  at  one  time 
granted  an  injunction  to  restrain  a  party  from 
proceeding  in  a  suit  pendir.g  in  the  court  of 
sessions  oi  Scotland  which,  on  more  mature 
reflection,  he  dissolved;  because  it  was  admit- 
ted, if  the  court  of  chancery  could  in  that  way 
restrain  proceedings  in  an  independent  foreign 
tribunal,  the  court  of  sessions  might  equally 
enj(»in  the  parties  from  proceeding  in  chan- 
<ery,  and  thus  they  would  be  unable  to  pro- 
ceed in  either  court.     The  fact,  therefore,  that 
an  injunction  issues  only  to  the  parties  befi'rt 
the  court,  and  not  to  the  court,  is  no  eva««ion 
of  the  difflculties  that  are  the  necessary  result 
of  an  attempt  to  exercise  that  power  over  a 
party  who  is  a  litigant  in  another  and  inch* 
pentlent  forum." 

The  provision  of  the  Act  of  1793  was  carried 
forward  into  section  720  of  the  Revised  Stut 
utr^,  with  the  addition  of  the  words  *'exc<'pt 
in  cases  where  such  injunction  may  be  author- 
ized by  any  law  relating  to  proceedinL's  in 
bankruptcy," and  "^under  tliat  exception  [270 
restraint  by  injunction  was  held  authoriztMt  in 
Chapman  v.  Ih'cicer,  114  U.  S.  158  129:83]. 

In  French  v.  llay,  89  U.  S.  22  Wall.  250 
[22:8.")7]  a  cause  had  been  properly  removed 
from  a  state  court  to  the  circuit  court  of  the 
United  States,  under  the  removal  acts,  and 
the  circuit  court  had  vacated  a  decree  pre- 
viously rendered  in  the  slate  court  and  <lis. 
missed  the  cause  for  want  of  equity,  and  it 
was  held  that  the  circuit  court,  having  juris 
rliction  in  pernonam  over  the  parties,  and  hav- 
ing control  over  the  cause,  would  not  periuil 
its  jurisdiction  to  be  trenched  upon  by  any 
other  tribunal,  and  might  properly  enjoin  a 
party  to  the  cause  from  proceeding  bi*y<»hrl 
the  teriilorial  jurisdiction  of  the  court  in  (on 
travenlion  of  its  decree.  So,  in  Kern  v.  Jluide 
loper  {''  Dietzsch  v.  IJuidekopcr"),  103  U.  S. 
494  [20:497],  a  plaintiflf  in  a  replevin  suit 
brouglkt  in  a  state  court  bad  properly  removed 
it  to  the  Federal  court  and  obtained  a  judg- 
ment there  in  his  favor,  but  the  state  court 
proceeded  to  try  the  cause  and  render  judg- 
ment against  the  plaintiff,  notwithstanding  the 
removal,  and  an  action  was  then  brought  in 
the  state  court  upon  the  repleyin  bond.   It  wnn 
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Held  timt  the  court  of  the  United  States  might 
enjoin  the  prosecution  of  such  action,  the  re- 
lief being  merely  ancillary  to  the  jurisdiction 
already  acquired  and  necessary  to  give  effect 
to  its  own  judgment. 

And  resort  to  injunction  in  proceedings  in 
admiralty  for  the  limitation  of  the  liability  of 
ship  owners  under  an  Act  of  Concress,  passed 
since  llie  Act  of  1798,  and  expresfily  providing 
that  after  the  institution  of  such  proceedings 
'*all  claims  and  proceedings  against  the  owner 
shall  cease"  (Act  of  Mnrch  8.  1851.  chap.  48, 
§  4.  9  Stat,  at  L.  6:r>);  Itey  Stat.  §  4285;  was 
.«u'»i:iini'd  in  Piorufenre  dk  N.  T.  SS.  Co.  v. 
JItV  Mfg,  Co.  109  U.  S.  57«.  599.  600  [27: 1088, 
104G]. 

These  were  all  cnf^es  io  which  the  issue  of 
an  injuiH^tion  to  a  btute  court  had  been  ex- 
preji>ly  or  impliedly  authorized  by  Con  cress 
as  ne<'esfiary  lu  the  effectual  exercise  l>y  a  court 
of  the  Unitfd  Slates  of  its  lawful  jurisdiction 
over  pHitii  iilnr  i>er8ons  or  thini^s. 

In  Uay'ord  v.  Ft.  Wayne,  M.  d'  C.  B.  Go.  6 
niss.  280,  291.  292,  a  bill  was  tileci  in  the  circuit 
271 )  court  of  the  United  States*  for  the  Dis- 
trict of  Indiana,  toobt.'iin.amonir  other  thincrs, 
llie  appoiiitineut  of  a  nreiver  of  the  prop«;rty 
i*f  an  insolvent  corporation,  and  to  administer 
it  for  the  benefit  of  the  crediiorK.  Afti  r  a  de- 
murrer to  the  bill  had  been  susiiiini-d  and  an 
amendment  made,  a  rereiver  was  uj^pointcd. 
While  proceedings  were  pending  in  llie  Fede- 
ral court  a  fiuit  was  commencea  in  the  state 
rourtof  Indiana  in  which  a  receiver  was  also 
Appointed,  who  took  p«»Hsi'ssion  of  the  pro- 
perty. Subsequently  the  property  was  sur 
rendered  by  the  persons  in  possession  under 
(he  receiver  of  the  state  court  to  the  receiver 
of  the  Federal  court  up(»n  his  application,  and 
he  retained  possession  of  the  proi>erty,  the 
court  refusing  to  rescind  the  order  appointing 
him.  In  disposing  of  the  case,  the  circuit 
C(»urt,  Drummond,  cA,  said:  "  We  think  that 
there  is  no  other  safe  rule  to  adopt,  in  our 
mixed  system  of  state  and  Federal  jurispru- 
dence than  to  hold  that  the  court  which  first 
obtains  jurisdiction  of  the  controversy,  and 
tliereby  <if  the  res,  is  entitled  to  retain  it  until 
the  litigation  is  settled.  ...  Of  course, 
in  all  that  has  been  said,  it  is  assumed,  what 
was  the  fact  in  this  case,  that  the  bill  was  not 
f>nly  tiled  first  in  this  court,  but  that  the  pro- 
cess was  ihsued  and  duly  served  upon  the  par- 
ties, and  that  they  were  in  court  subject  to  its 
jurisdiction  before  any  proceeding  was  insti- 
tuted in  the  state  court." 

In  Home  Ins.  Co.  v.  EoweU^  24  N.  J.  Eq. 
288.  241,  the  complainant  filed  its  bill  for 
relief  against  two  policies  of  insurance,  which 
it  alleged  the  defendant  had  fraudulently  ob- 
tained from  it  upon  his  property  in  Illinois, 
and  prayed  that  the  policies  might  be  delivered 
up  and  canceled  or  declared  invalid,  and  that 
the  defendant  might  be  perpetually  enjoined 
from  bringing  any  suit  at  law  or  in  equity 
upon  them  or  making  use  of  them  in  any  way 
for  the  purpose  of  establishing  any  claim  for 
damages  against  the  complainant.  Defendant 
appeared  and  filed  an  answer,  to  which  a 
replication  being  filed,  proofs  were  taken. 
After  the  suit  was  commenced,  defendant 
brought  an  action  at  law  on  the  policies  airainst 
the  company  in  a  state  court  of  Illinois,  which 
llStt 


suit  was  on  its  petition  removed  into  tho  Cir- 
cuit Court  of  the  United  States  for  the  Nortli. 
ern  District  of  I  hat  state.  *Tiie  company  [273 
thereupon  filed  its  petition  in  the  court  of  New 
Jersey  for  an  injunction  to  restrain  him  from 
prosecuting  his  suit  in  Illinois,  and  an  Injune- 
tion  liavingbfen  issued,  a  motion  was  made  to 
dissolve  it.  In  denying  the  motion,  the  Chan- 
cellor said:  *'  This  court  having  the  power  to 
hear  and  determine  the  subject  matter  in  con- 
troversy, and  having  first  obtained  possession 
of  the  controversy,  is  fully  at  liberty  to  retain 
it  until  it  shall  have  disposed  of  it  The 
general  rule  is,  that  as  between  courts  of  con- 
current and  CO  ordinate  jurdisdiction  (and  tbo 
circuit  court  of  the  United  States  and  the 
state  courts  are  such  in  certain  controversies, 
such  as  that  involved  in  this  suit,  for  examf^le 
— between  citizens  of  different  states)  the  court 
that  first  obtains  possession  of  the  controversy 
must  be  allowed  to  dispose  of  it,  without  in- 
terference from  the  co-ordinate  court.  .  .  . 
Where  a  party  is  within  the  jurisdiction  of 
this  court,  so  that  on  a  bill  properly  tiled  here, 
this  court  has  jurisdiction  of  his  person,  al- 
though the  subject-matter  of  the  suit  may  be 
situated  elsewhere,  it  may  by  the  ordinary 
process  of  injunction  and  attachment  for  con- 
tempt, compel  him  to  desist  from  commencing 
a  suit  at  law,  either  in  this  state  or  any  foreicn 
jurisdiction,  and,  of  course,  from  prosecuting 
(me  commenced  after  the  bringing  of  the  suit 
in  this  court." 

In  Brooks  v.  Delaptaine,  1  Md.  Cb.  854,  the 
high  court  of  chancery  of  Maryland  disnussed 
a  bill  in  equity,  because  at  the  time  it  was  filed 
a  suit,  involving  the  same  controversy  was 
pending  in  the  county  court  having  concurrent 
jurisdiction.  And  see  the  observations  of  Mr, 
JuHtiee  Field,  in  Sharon  v.  Terry,  86  Fed.  Kep. 
887.  855. 

We  derided  in  Cole  t.  Cunningham,  188  U. 
S.  107  [88:  5H8],  that  a  creditor,  who  is  a 
citizen  and  resident  of  the  same  state  as  bis 
debtor  against  whom  insolvent  proceedings 
have  been  instituted  in  such  state,  is  bound 
by  the  assignment  of  the  debtor's  property  in 
such  proceedings,  and  if  he  attempts  to  sein 
or  attach  the  personal  property  of  the  debtor 
situated  in  another  state,  and  embraced  in  the 
assignment,  he  may  be  restrained  by  injnnctioi 
by  the  courts  of  the  state  in  which  he  and  the 
debtor  reside.  But  we  also  held  in  Bevnntds 
V.  Adden,  •186  U.  S.  848  [34:  860],  that  a  [273 
creditor  who  was  not  a  citizen  or  resident  of  the 
same  state  with  his  debtor  might  proceed  in 
another  state  against  property  there,  unaffected 
by  insolvency  proceedings  in  the  state  of 
the  debtor's  residence,  if  in  accordance  with 
the  law  of  such  other  state.  The  debtor  it 
that  case  was  a  citizen  and  resident  of  Maset- 
chusetts,  where  the  insolvency  proceedings 
were  had.  The  creditor  was  a  citizen  of  New 
Hampshire,  and  he  attached  property  of  the 
debtor  in  Louisiana,  where  the  rule  was  that 
the  transfer  of  the  estate  of  an  insolvent 
debtor  by  Indicial  operation  la  not  binding 
upon  the  citizens  and  inhabitants  of  Louisiana 
or  any  other  slate  except  the  state  in  which  the 
insolvent  proceedings  have  taken  plNce.  at 
least  until  the  assignee  has  reduced  the  pro- 
perty to  possession  or  done  what  is  equivaicnt 
thereto. 
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In  Worthimjton  y.  Lee,  61  Md.  530,  in  a  suit 
for  specific  performance  of  a  covennnt  for  the 
renewal  of  a  lease  and  for  an  injunction  to 
restrain  an  action  of  ejectment  forllie  recovery 
of  tlie  premises,  the  court  of  appeals  of  Mary- 
land held,  Alvey,  Ch.  .T"., delivering  the  opinion 
of  the  court,  that  8o  fur  as  the  par(ie<t  were 
"witliin  the  jurisdiction  of  the  court  or  bound 
by  the  decree,  they  miuht  be  restrained  from 
tHklns:  any  action  at  law  in  the  courts  of  Mary- 
land for  the  recovery  of  the  property,  but  as 
to  those  parties  residint;  in  other  stales,  they 
could  not  be  restrained  by  injunction  from  the 
state  court  from  suing  in  the  circuit  court  of 
the  United  States,  by  which  their  right  so  to 
sue  must  be  determined. 

It  will  beprcceivcd  that  the  principle  invoked 
In  such  (^a^es  as  Oaylord  v.  Fl,  Wayne,  M.  & 
C,  U,  Co,  and  Home  Inn.  Co.  v.  Howell,  svpra, 
Is,  that  courts  for  the  purpose  of  proleciiiig 
their  jurisdiction  over  persons  and  subjert- 
Tnaitcr  may  enjoin  parties  who  are  amenable 
to  their  process  and  suiiject  to  their  jurisdiction 
from  interference  with  them  in  respect  of  pro- 
perly in  their  possession  or  identical  coiurov. 
ersies  therein  pending,  by  sub.se'|ucnl  proceed- 
ings as  to  the  same  parties  and  subject-matter 
Id  niher  courts  of  concurrent  jurisdiction. 

The  proceeding  in  which  upon  petition  the 
Injunction  under  consideration  was  grunted, 
"Was  a  proceeding  in  lns(»lvency  in  the  stale 
court  to  dissolve  and  wind  up  the  Schuyler 
274]  *Comp!in  V  on  its  own  application,  under 
the  statutes  of  New  York  in  thut  behalf,  and  if 
it  be  conceded  that  tliat court  could  protect  its 
exercise  of  jurisdiction  over  that  subject-mat- 
ter by  enjoining  creditors  from  prosecuting 
suits  against  the  company  on  petition  of  the 
receiver  in  that  suit  and  without  the  bringing 
of  a  new  suit  for  that  purpose,  it  does  not  fol- 
low that  it  hud  power  to  grant  the  injunction 
in  question. 

If  the  state  court  could  not  restrain  pro- 
ceeilings  in  the  district  court  of  the  United 
States;  if  the  jurisdiction  of  the  state  court 
over  the  libelants  had  not  attached;  or  if  the 
district  court  obtained  jurisdiciion  over  the 
vessels  in  priority  to  the  state  court,  theu  this 
Judgment  must  he  reversed. 

It  is  a  rule  of  general  application  that  where 
property  is  in  the  actual  possession  of  one 
court  of  competent  jurisdiction,  such  posses- 
sion cannot  be  disturbed  by  process  out  of 
another  court.  This  doctrine  has  been  re- 
peatedlv  affirmed  by  this  court.  Hngan  v. 
Lueati,  35  U.  S.  10  Pet.  400  [9:  4701;  Toyior  v. 
Cariyl,  61  U.  8.  20  How.  .WJ  [15:  102s];  Peck 
▼.  JenneM,  48  U.  S.  7  Il(»w.  612,  025  [12:841, 
840J:  Freeman  v.  Howe,  G5  U.  8.  24  How.  450 
[10:749];  EUU  v.  Daiu.  109  U.  S.  485.  498 
[27:  lOOU,  10101;  KrippencUnf  v.  Hyde,  110  U. 
8.276  [28:145];  Coteilw.  Hey  man.  111  U.  S. 
17«  [28: 390];  Borer  v.  Chopman,  119  U.  8.  587, 
(iO0[30:  532,  5;a].  These  cases  were  cited  in 
Byeri  v.  McAuley,  149  U.  S.  608,  614  [37:807, 
871];  and  the  language  of  Mr.  Juatice  Mat- 
thews in  CoveU  v.  Heyman  was  quoted  to  this 
effect:  "The  point  of  the  decision  in  Free- 
man y.  Howe,  supra.  Is  that,  when  property  is 
taken  and  held  under  process,  mesne  or  final, 
of  a  court  of  the  United  8late8,  it  is  in  the 
custody  of  the  law,  and  within  the  exclusive 
jurisdiction  of  the  court  from  which  the  pro- 
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cess  has  issued,  for  the  purposes  of  the  writ ; 
that  the  possession  of  the  ofilcer  cannot  be 
disturbed  by  process  from  any  state  court, 
because  to  disturb  that  possession  would  bo  to 
invade  the  jurisdiction  of  the  court  by  whose 
command  it  is  held,  and  to  violate  the  law 
which  that  Jurisdiction  Is  appointed  to  admin- 
ister; that  any  person,  not  a  party  to  the  suit 
or  judgment,  whose  property  has  been  wrong* 
fully,  but  under  color  of  process,  taken  and 
withheld,  may  prosecute,  by  ancillary  pro- 
ceedings, in  the  court  whence  the  process 
issued,  his  remedy  for  restitution  of  the  pro- 
perly or  its  proceeds  while  rem  hi  in  ng  in  the 
control  of  *ihat  court;  but  that  all  other  [1275 
remedies  to  which  he  may  be  entitled.  ai;ainst 
offlrers  or  parlies,  not  involving  the  withdrawal 
of  the  properly  or  its  proceeds  from  the  custody 
of  the  oflicer  or  the  jurisdicticm  of  the  court, 
he  may  pursue  in  any  i  ribunal,sl«ite  or  Federal, 
having  jurisdiction  over  the  parties  and  the 
subject  matter.  And  vice  ver»a,  the  same 
principle  protects  the  possession  of  the  pro- 
perty while  thus  held,  by  process  i'jsuing  from 
state  courts,  against  and  di'iturbanee  Uiuler 
process  of  the  courts  of  the  United  Stales;ex- 
ccpting,  of  course,  those  cases  wherein  the 
latter  exercise  jurisdiction  for  the  purpose  of 
enforcing  the  supremac}'  of  the  Constitution 
and  laws  of  the  United  States."  Forter  v. 
&ibin,  149  U.  8.  473  [^7:  815]. 

In  Buck  V.  Golkith,  70  U.  8.  3  Wall.  SIM.  311. 
345  [18:  257.  2(»0,  201].  the  same  rule  was  re- 
ferred to  as  settled,  ami  -V>.  Ju^tife  Mdler  said: 
"A  departure  from  this  rule  would  lead  to  the 
utmost  confusion,  and  to  endless  strife  be- 
tween courts  of  concurrent  jurisdiction  deriv- 
ing their  powers  from  the  same  source;  but  how 
much  more  disastrous  would  be  the  conse- 
quences of  such  a  course,  in  the  conflict  of 
jurisdiction  between  ct>urts  whose  powers  are 
derived  from  entirely  different  sources,  while 
their  jurisdiction  is  concurrent  as  to  the  |>ar 
lies  and  the  subject  matter  of  the  suit.  This 
principle,  however,  has  its  limitations;  or 
rather  ils  just  definition  is  to  be  attended  to. 
It  is  only  while  the  property  is  in  possession  of 
the  court,  cither  actually  or  constructively, 
that  the  court  is  bound,  or  professes  to  protect 
that  possession  from  the  pnx^ess  of  other 
courts.  Whenever  the  litigation  is  ended,  or 
the  possession  of  the  ofiUcer  or  court  is  dis- 
charged, other  courts  are  at  liberty  to  deal 
with  it  acconling  to  the  rights  of  the  parties 
before  them,  whether  those  rights  require 
them  to  take  possession  of  the  property  or  not. 
The  effect  to  be  given  in  such  cases  to  the  ad- 
judication of  the  court  first  possesseii  of  the 
property,  depends  upon  principles  familiar  to 
the  law;  but  no  contest  arises  about  the  mere 
possession,  and  no  conflict  but  such  as  may  be 
decided  without  unseemly  and  discreditable 
collisions."  It  was  further  said:  *'It  is  not 
true  that  a  court,  having  obtained  jurisdiction 
of  a  subject-mutter  of  a  suit,  and  of  parties  be- 
fore it,  thereby  excludes  all  other  courts  from 
the  right  to  adjudicate  upon  other  *mat-  [270 
ters  having  a  very  close  connecdon  with  those 
before  the  first  court,  and,  in  some  instances, 
requiring  the  decision  of  the  same  questions 
exactly.  In  examining  into  the  exclui«ive 
character  of  the  lurisdiction  of  such  cases,  we 
must  hare  regard  to  the  nature  of  the  reme 
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dlep.  tlip  clianirtor  of  the  relief  so\ip:ht,  and 
tlif  iiUn'iiy  of  Ihe  partios  in  llie  diflforeul 
f-uiH.'*  ll«nc«j  it  was  held  that  an  anion  of 
trespass  mi L|; hi  b:*  su^iifiined  in  liie  state  court 
BL'aiii.st  the  ni!ii>lial  for  hivying  on  property 
not  beJongiiir  lu  the  (iefendant  in  liin  writ, 
ahiioni^h  his  no-sfs.-iion  could  not  have  been 
iniiMfiM((i  Willi. 

Tl:e  rra.s«»n  was  tint  his  pogsi»R«ion  was  the 
p.»v,i.xv.:on  of  the  court,  anii,  pendinj^  the  liti- 
gation, no  o'lur  court  of  merely  concurrent 
juris  lieliou  could  l)e  pcrmilled  to  disturb  tliat 
pos>e.s«ion,  whilf  tlie  ucliou  of  tre«pas«<  consti- 
tuted no  surh  inlerfrrence. 

In  this  and  like  cases  the  question  has  arisen 
in  respect  of  courts  of  concurrent  jurisdiction 
as  to  parties  and  sui)jeet  matter. 

15ut  the  question  in  the  case  at  bar  arises  in 
rc'pect  of  the  atnte  court  and  a  distri9t  court 
of  ll«e  Vnited  States,  whose  cognizance  of  all 
civil  eausis  of  adniiraby  and  maritime  juris- 
diction is,  under  the  Constitution  and  by  the 
ninth  se<iion  of  the  Judiciary  Act  of  1780 
(reproduced  in  Rev.  Slat.  711).  exc^lusive. 
A«f#p  Jertny  Stmm  N'l^.  Co.  v.  Merrlants  U,tnk 
of  Ih>4on,  47  U.  S.  6  How.  390  [12:  AHn\\  The 
AfoKfA  T'n/for  V.  I/iiunnons,  71  U.  S.  4  Wall. 
41 1  ri8:  HU7J:  7V/«  Ad  Jfinr  v.  Trevor,  71  U.  S. 
4  Wall,  f.55  [IS:  451];  Jiodd  v.  JJearU  ("  T/te 
D.ttnwainin  ")  !<8  U.  S.  21  Wall.  5.">8,  nso  [22: 
654.  n«»:;];  Jn7ms.ni  v.  Chicago  d  P.  Ekt.  Co. 
119  U.  S.  :i8^,  397  [30:  447,  450]:  The.  ./.  E. 
liumhelU  148  U.  S.  1.  12  [37:345,  347].  As 
said  by  Mr.  Justice  Miller:  •*lt  must  Ik;  taken 
as  the  settled  law  of  this  court  that  wherever 
the  district  courts  of  the  United  States  have 
orij^inal  cognizance  of  admiralty  causes,  by 
viiiueiif  the  Act  of  1789,  that  cognizance  is 
exclusive,  and  no  otiier  court,  state  or  national, 
can  exercise  it,  with  the  exception  always*  of 
such  concurrent  remedy  as  is  given  by  the 
common  law."  71  U.  S.  4  Wall.  508  [18:*455]. 
The  act  saves  to  suitors  in  all  cases  "the  right 
of  a  «;omnion  law  remc<ly,  where  the  common 
law  is  ct)nipeient  to  irive  it ;"  that  is,  not  a  rem- 
edy in  the  common  law  court'*,  but  a  common 
law  remedy.  Suitors  are  not  compelled  to  seek 
277]  such  *remcdv,  if  it  ex's',  norcan  they.if 
eniiiled,  be  deprived  of  their  ri^ht  to  proceed  in 
a  court  of  adndralty,  and  the  state  courts  have 
no  authority  lo  iiear  and  determine  a  suit  in, 
rem  to  enforce  a  nnrilime  lien.  The  BelfaH 
V.  Hoou,  74  U.  S.  7  Wall.  624,  644  [19:  200. 
272 1 :  liiid  V.   The  Joh  ,J,inc,  39  N.  Y.  19,  27. 

A  Ntalulory  proi  eedirjg  to  wind  up  a  corpo- 
ration is  not  a  common  law  remeiiv,  and  a 
maritime  lien  cannot  be  enforced  by  any  pro 
ceeding  at  ctoinmon  law.  These  libelants 
were  entitled  to  liave  their  causes  tried  in  the 
court  of  admiralty,  according  lo  the  rules  and 
praciice  of  admiralty,  and  that  right  could  not 
be  takt^n  away  from  them,  nor  would  the  de- 
cree or  judgment  of  the  state  court  be  pleada- 
ble in  Imr  to  their  libels.  If,  then,  the  receiver 
had  first  taken  actual  possession  of  these  ves- 
eels  and  sold  them,  such  sale  would  not  have 
cut  oil  maritime  liens  and  the  right  to  have 
them  enforced,  and  while  it  may  be  true  that 
the  state  courts,  exercising  equitable  jurisdic- 
tion, might  undertake,  in  the  distribution  of 
properly,  to  save  the  rights  of  holders  of  mari- 
time liens,  yet  it  is  certain  that  those  courts 
would  have  no  power  by  a  sale  under  statute 
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to  destroy  their  liens  unless  they  had  vohiii- 
tarily  submitted  themselves  to  that  juris'liO' 
lion. 

In  Taytor  v.  Oirryl  61  U.  8.  20  FIow.5S:i[t5 
1028],  ii  was  held  that  where  a  vessel  had  krn 
seizeil  imder  process  of  for«*ign  attacl)ment  isjetj- 
ing  from  a  s»ate  court  in  Pennsylvania,  and  a 
motion  was  piMidin!;  in  that  co«irt  for  an  ord«r 
nf  sale.  pr.K'css  issueil  un«lera  lil)cl  filed  in  the 
tlihtrict  court  of  the  United  Slates  f«>r  mux- 
iners*  wa^ics  and  supplies,  could  not  divert  the 
authorities  of  the  state  of  tho-r  authority  over 
the  V(s<el;  a'ld  of  the  two  sale*?  made,  one  by 
the  sheiiff  and  one  by  the  marshal,  the ^nle 
by  the  sheriff  must  be  considered  as  conveyini; 
the  legal  title  to  the-  properly,  and  the  sile  by 
the  mar-hal  as  inoperative.  'And  this  Iv  cau«e 
while  the  properly  levied  upon  was  in  the 
actual  possessi<»n  of  one  jurisdiction,  it  should 
not  be  taken  by  an  officer  acting  under  Jin- 
other.  Mr.  Ch irf  Juxtiee  Tuncy  nnd  three  of 
his  associates  dissented  upon  the  ground  that 
the  qiiestion  was  not  one  "between  the  relative 
powers  of  a  stale  and  the  United  S'ate^,  acting 
through  their  judicial  tribunals,  but  nun-lv 
upon  Ihe  relntive  powers  and*  duties  of  [278 
a  court  of  admiralty  and  a  court  of  common 
law  in  the  case  of  an  admitted  maritime  \\'*r\.'* 
The  Chi'tf  Juftiee  stated  that  the  folhiwin* 
propositions  were  undisputed:  "The  lien  or 
seamen  for  their  wMires  is  prior  and  param«amt 
to  all  other  claims  on  the  ves.<el,  and  must  be 
first  paid.  By  the  Constitution  and  biwsof 
the  Unit'd  States,  the  only  court  that  lias 
jurisdiction  over  this  lien,  or  autljori/.ed  to  en- 
force it,  is  the  court  of  adndraliy,  atul  it  is  the 
duty  of  that  court  to  do  so.  The  seamen,  as* 
matter  of  right,  arc  entitled  to  the  pro<  ess  »»f 
the  court  to  enforce  payment  promptly,  in 
order  that  they  may  not  be  left  penniless,  arni 
without  the  means  of  support  on  Hhf»re.  An«i 
the  right  to  this  remedy  is  as  well  and  firmly 
established  as  the  right  to  the  paramount  lien. 
No  court  (»f  common  law  can  enforce  t-r  di* 
place  this  lien.  It  has  no  jurisdiction  over  it, 
nor  any  right  to  obsiruct  or  interfere  wiih  tlie 
lien,  or  the  remi dy  which  is  given  to  the  mm- 
man.  A  general  creditor  of  the  siiip  owner 
has  no  lien  on  the  vessel.  Whon  she  is  at- 
tached (as  in  this  ca^e)  by  process  from  a  court 
of  common  huv,  noihini^  if«  taken,  or  own  lie 
taken,  but  the  interest  of  the  owner  remairiinjj 
after  the  maritime  liens  are  sntisfie<l.  The 
seizure  does  not  reach  them.  The  thin«r  t'lljen 
Is  not  the  whole  interest  in  the  ship.  Ami  the 
«nly  interest  which  this  process  can  seize  is  % 
secondary  and  subordinate  iulerest,  subject  to 
the  superior  and  paramount  ciaims  for  soa^ 
men*s  waives;  and  what  will  be  the  amount  of 
those  claims,  or  whether  anything  would  re- 
main to  be  attached,  the  court  of  common  law^ 
cannot  know  until  they  are  heard  and  deoiih-d 
upon  in  the  court  of  atlmirally."  Mr,  Juttiei 
Campbell,  who  delivered  the  opinion  of  the 
maj«>rily,  observed,  at  its  close,  that  the  view 
taken  of  the  case  rendered  it  unnecx'ssary  *'  to 
consider  any  question  relative  lo  the  resj^ectivo 
liens  of  the  attaching  creditors,  and  of  the  sear 
men  for  wages,  or  as  to  the  effect  of  the  ttle 
of  the  property  as  chargeable  or  as  perishable 
upon  them."  and  be  cited  the  case  of  Tk§ 
Oliver  Joi'dan,  2  Curt.  414,  in  which  Mr.  /iff- 
lice  Curtis  held  that  property  Id  the  custody 
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of  the  law  of  a  state,  under  an  attachment, 
cannot  be  arrested  by  a  warrant  from  a  dis- 
trict court,  Biitinf?  in  the  admiralty,  in  a  pro- 
270]  cerding  to  *enforce  Ihe  lien  of  a  mnterial- 
man,  but  declined  to  then  order  the  lib<fl  to  be 
diamis'-ed  as  **the  state  proceos  may  be  so  ler- 
niiiiated  as  to  render  it  practicable  to  proceed 
in  the  admiralty  against  the  vessel." 

Ah  already  poiiiicd  out  it  was  held  In  Buck 
▼.  Colhnth,  inpra^  that  whenever  the  liiigalion 
in  the  court  where  the  properly  is  first  seized 
iins  etwU'd,  or  the  possession  of  such  court  or 
its  oft^cvrs  is  discharged,  then  other  courts  are 
at  li!>eriy  to  deal  with  it  according  to  the  rights 
of  Iho  parlies  l)ef ore  them,  whetht  rlliose  riglits 
require  tliem  to  take  possession  of  liie  property 
or  not.  This  view  is  illustrated  by  many  iXv- 
cisions  in  t1i<>  distiict  courts,  and  was  applied 
by  .Mr.  JuHft'ce  Blatchford,  then  district  judge, 
in  T/ie  Sailor  Prinu,  1  Ben.  234. 

That  was  a  case  of  a  libel  by  seamen  to  re- 
cover \vn ires  against  a  ship  and  freiglit  money, 
wherein  1lie  marshal  made  return  to  the  pro- 
cess that  he  had  not  attached  the  vessel,  but 
had  atiaclird  the  freiirht  money  in  the  hands 
of  the  part  its  who  held  It.  Prior  to  the  serv 
ice  of  process,  suit  had  l>een  brought  in  the 
stale  court  against  the  owners  of  the  vessel,  in 
which  warrants  of  attachment  had  been  issued, 
under  wliich  the  sheriff  had  seized  and  was 
hohlinc  lier  when  the  marshal  came  to  seize 
her.  llo  liad  also  served  copies  of  the  war- 
rants on  the  partie.-i  who  held  the  freight 
money,  with  notice  that  he  attached  it.  But 
Jutf;;f  Hlutehford  held  that  the  seaman  had  a 
paramo'int  lien  f(»r  their  wages  upon  the  freicht 
m(>nev.  and  that  such  lien  was  to  be  adminis- 
ten'ii  by  the  court  of  admiralty  by  the  service 
of  its  proee«s;  that  as  against  a  lien  of  that 
chaiaeter,  the  principle  established  in  7\iylor 
V.  Cnrrf/l  ought  not  to  be  extended;  that  the 
b|'plieaii(m  of  the  principle  of  that  ca^e  to  an 
Miiachmeni  issuing  from  a  state  court  against 
a  vesvi  1  onlv  worked  delay  in  the  enforcement 
of  a  sailor's  lien  for  wages  upon  her,  but  thai 
the  application  of  it  to  an  atla<  hment  against 
freiglit  money  would  work  the  entire  destruc- 
tion of  the  lien;  that  the  p(»sse>sion  of  the 
fni^'ht  money  by  the  sheriff,  cimstructive  or 
otherwise,  was  not  such  as  the  possession  of 
the  vessel  in  Taylor  r.  Canyl,  or  such  as  pre 
vented  the  marshal  from  levying  his  process 
280]*upon  it ,  so  as  to  give  the  dist  rict  court  Ju- 
risUitti<in  of  it  in  rem.  The  learned  ju«lgecon- 
bidered  the  cases  of  Taylor  v.  dirrpl,  Fieeman 
V.  Jloire,  and  Back  v.  Colbaih;  and  regarded 
llie  principle  proceeded  on  in  Tuylttrv.  Carryl, 
at  best,  as  a  rule  of  comity;  a  relinquishment 
by  u  ccMirt  of  admiralty  of  its  clear  jurisdic- 
tion, "in  favor  of  a  state  court,  which  caimot 
enforce  or  displace  such  lien,  and  has  no  juris 
diction  over  it,  giving  to  the  stale  court  the 
right,  for  the  time  being,  to  ob^itruct  and  in 
lerfere  with  the  lien  and  with  the  remedy  of 
the  seamen.  That  principle  or  rule  of  comity 
is,  according  to  Taylor  v.  Carryl,  to  be  sus- 
tained in  regard  to  a  vessel  which  has  Ixen 
seized  by  and  is  in  the  lawful  custody  of  the 
sheriff  under  process  from  the  state  court,  so 
long  as  it  is  in  such  custody,  the  federal  court 
being  at  liberty,  when  the  litigation  in  the  state 
court  is  ended,  or  when  the  possession  cf  the 
sheriff  is  discharged,  to  take  possession  of  the 
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Teasel  and  enforce  against  it  admiralty  liens. 
.  .  .  Now.  this  rule  of  comity,  thus  re- 
garded and  limited  and  administend,  may, 
perhaps,  in  ordinary  cases,  work  no  other  mis- 
chief than  to  cause  unnecessary  and  harsh  de- 
lay in  the  enforcement  of  their  rights  by  a  class 
of  men  whose  paramount  and  superior  claims 
are  recognized  in  the  codes  of  law  of  all  com- 
mercial countries.  The  stale  court  can  seize 
and  sell  only  the  interest  of  the  owner  in  the 
vessel  over  and  beyond  the  amount  of  the  liens 
of  the  seamen,  and  can  convey  no  absolute 
right  of  property  in  the  whole  vessel  to  a  pur- 
chaser. Legally,  the  lien  remains,  to  be  en- 
forced the  moment  the  hand  of  the  state  olDcer 
is  withdrawn  from  the  vessel.  And  the  vessel, 
in  theory  at  least,  remains  in  spfcie,  so  as  tp  be 
subject  to  process  for  the  enforcement  of  such 
lien."  But  that  learned  judge  declined  to  ex- 
tend that  principle  so  far  as  to  permit  ihe  state 
court  to  appropriate  the  money  to  the  paynufnt 
of  inferior  claims  of  creditors  whohadatiached 
it  by  the  process  of  the  state  c(»urt,  as  if  this 
were  done,  "the  lien  of  the  seamen  on  such 
money  for  their  wages  is  gone,  extinguished, 
put  out  of  existence,  in  the  face  of  an  admir- 
alty court,  by  the  act  of  a  court  of  common 
law.  The  court  of  admiralty  is  to  abnegate 
functions  which  are  confeireu  upou  it  by  tlie 
*(/on>iiiuiion  and  laws,  and  to  refuse  to  [2S1 
enforceaclearlyatlmiUedjtarainountHdniiiaUy 
lien,  which  no  other  court  can  en  force  or  direct- 
ly de!*tr«»y  or  supersede,  lx*cau«e  a  state  ollicer 
has,  uiuier  process  from  a  state  cour<.  attached 
H  sum  of  money  which  is  the  subject  of  such 
lien,  and  is  to  permit  the  state  court  to  apply 
that  money  to  the  payment  of  an  inferior  claim 
not  founded  on  a  liea,  and  thu:)  indirectly  de- 
stroy the  lien  practically  and  to  all  iuleuis  and 
purposes." 

A  similar  question  arose  in  T/ie  Carolina,  1 
Low.  Dec.  17f{.  and  it  was  held  that  it  was  not 
a  good  defense  to  a  petition  that  freight  might 
be  brought  into  the  admirally  court  to  answer 
the  exigency  of  suits  for  mariners'  wages  and 
materials,  and  that  the  consignee,  beiorc  the 
libels  were  filed,  was  summoned  as  trustee  or 
garnishee  of  the  ship  owner  in  a  court  of  com- 
mon law;  that  the  courts  of  common  law  of 
Massachusetts  had  no  power  to  adjust  mari- 
time liens  upon  a  fund  attached  under  the  for- 
eign attachment  law  of  that  state,  and  the 
consequence  of  giving  priority  to  such  an  at- 
tachment might  be  the  destruction  of  the  liens; 
that  a  court  of  comuicm  law  would  l)e  bound 
to  guard  against  this  cousequence  by  discharg- 
ing the  supposed  trustee,  or  by  waiting  till  Ihe 
liens  were  adjusted;  and  that  the  district  court 
miyht  proceed  to  adjust  the  liens  and  might 
order  the  freight  to  be  brought  in  for  that  pur- 
p  »8e;  and  Lowell,  J.,  said:  "The  decision  in 
Tiylor  V.  Cutryl,  as  explained  in  Freeman  v. 
Jlotee,  and  in  Buck  v.  Colbath,  does  not  operate 
to  defeat  the  paramount  maritime  liens,  liut 
only  to  delay  their  enforcement,  because  the 
sheriff  can  sell  only  the  right  of  Ihe  ship  owner, 
subject  to  those  hens;  the  practical  effect  of 
which  I  tind  to  be  that  the  sheriff  usually 
waives  his  possession  when  libels  are  filed  for 
m-iritime  liens,  because  his  title  becomes  of 
little  or  no  market  value.  Bo  thai  we  have 
come  back  pretty  much  to  the  practice  which 
prevailed  before  the  leading  case  was  decided." 
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The  views  of  Judge  Blatchford  in  respect  of 
the  attachment  of  credits,  and  thereby  the  de- 
struction of  mariiimc  liens,  were  fully  con- 
GUI  red  in.  And  see  Clifton  v.  F\f»ier,  103  Mass. 
233;  Kildy  v.  O'Ifara,  182  Mass.  56. 

In  TheE.  L.  Onn,  45  Fed.  Rep.  367.  the 
282]  sheriff  had  *HttHchedatugand  turned  it 
over  to  a  receiver  appointed  by  the  statecourt. 
After  that  the  marsbnl,  under  process  upon 
libels  filed  for  seamen's  wages  und  supplies, 
seized  the  vessel,  but  the  dif^trict  court  held 
that  the  tug,  "havinf;  been  taken  possession 
of  by  process  of  the  state  court,  and  by  that 
court  placed  in  the  custody  of  the  receiver,  it 
could  not  be  held  by  any  process  out  of  this 
court  until  di}<charged  by  order  of  the  stale 
court."  And  Simonton, «/.,  said:  "So.  for  the 
present,  this  court  chd  proceed  no  further, 
but  the  liens  set  up  in  this  court  are  maritime 
liens,  which  cannot  be  adjudicated  or  passed 
upon  in  the  Htatc  court.  Over  these  liens  the 
jurisdiction  of  this  court  is  exclusive.  They 
will  be  protected  in  this  court."  The  cause 
was  continued  until  the  state  court  had  or- 
dered a  sale  or  in  any  other  mode  released  its 
custody  of  the  tug.  To  the  same  effect, 
Blown.  J.,  In  The  James  lioy,  69  Fed.  Re|».  784. 

In  The  Elejena,  53  Ftd  Rip.  359,  section 
2180  of  the  Code  of  Virpinia.  providing  that 
the  sale  of  a  vessel  forfeited  by  proceedings  in 
a  state  court  for  violatinf^  the  oyster  laws  of 
the  state  "shall  vest  in  the  purchaser  a  clear 
aiul  absolute  title,"  was  held  by  Hughes,  </., 
inoperative  to  divest  maritime  liens  of  inno- 
cent parlies  attMcldng  before  the  arrest  of  the 
vessel,  nn<l  tliat  tlie  vessel  might  be  subse- 
quently seized  in  the  hands  of  the  purchaser 
and  subjected  to  such  liens  by  proceedings  in 
the  aihnirjiliy  courts. 

A  niHTiiinie  lien  is  not  divested  livaforfeit- 
nre  for  a  breach  of  municipal  law  (The St.  Jago 
de  Cufja,  23  U.  S.  9  Wheal.  409  [6: 122])  nor 
bv  a  Stile  to  a  bona  tide  purchaser  without  no 
lice.  The  Chnmn,  2  Slorv,  450;  The  Ihhl 
Burdeiigh,  3  VV.  Rob.  29,  7* Moore  P.  C.  207. 
It  \i^jui^  in  re;  and  *'it  has  been  settled  so  long, 
tlint  we  know  not  its  beginning,  tliat  a  suit  in 
the  aduiirnlty  to  (>nforce  and  execute  a  lien,  is 
not  an  action  again{^t  any  particular  person  to 
compel  liim  to  Vlo  or  forbear  anything;  but  a 
claim  Huaiiist  all  mankind;  a  suit  i/i  rem^  as- 
serting the  claim  of  the  libelant  to  the  thing, 
a**  nL'ainst  all  the  world."  The  Young  Me- 
c/iunfc.  2  Curt.  404,  4l2.  See  also  Galena,  D. 
1).  <t  M.  Packet  Ok  v.  Rock  Muid  R  Ihidr/e 
r  The  IlH-k  Inland  JlridgeXI^  U.  S.  6  Wail. 
213  [18:  753];  The  J.  E.  Bumbell,  148  U.  8.  1 
[3T;:JI5]. 

28'IJ  *We  think  it  entirely  clear  that,  as  a 
static  court  is  without,  jurisdiction  to  enforce 
niai  iiinie  liens,  so  it  is  incapable  of  displacing 
them.  Mild,  therefore,  though  under  the  rule 
laid  down  in  Taylor  v.  Carryl,  the  po8.session 
by  the  state  court  of  property  subject  to  such 
liens  will  not  be  di^turlxid,  yet  that  court  can 
only  deal  with  the  propeity  subject  thereto, 
and  when  its  jurisdiction  has  determined  the 
admiralty  courts  may  proceed. 

But  upon  the  facts  aisclosed  in  this  record, 
was  the  di^irict  court  required  to  stay  its 
hand  until  the  termination  of  the  proceedings 
in  the  slate  court?  It  is  admitted  that  the  re- 
ceiver never  took  actual  possession  of  the  ves- 
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sels,  and  that  he  did  not  qualify  until  tfler 
the  marshal  had  taken  such  possession  undci 
the  libels;  but  it  is  said  that,  as  his  appoiot- 
ment  was  made  on  July  81,  before  the  libeli 
were  filed,  when  his  bond  was  executed,  ap- 
proved, and  filed  in  the  ofiice  of  the  clerk  of 
the  court  for  Albany  county,  his  title  to  the 
property  related  back  to  the  time  of  his  ap- 
pointment, and  that  he  had  constructive  poa- 
session  as  of  that  date,  which  c<»n8lruciive 
possession  overreached  the  possession  of  tlie 
marshal. 

Certain  sections  of  the  New  York  siatnift 
(Rev.  Stat.  §§  66,  67;  Code  Civ.  Proc.  1891, 
App.  1167)  provide  that  a  receiver  ^'beiuns 
entering  on  the  duties  of  his  ap|X)intiiieot 
shall  give  such  security  to  the  people  of  the 
state,  and  in  such  penalty  as  the  court  shall 
direct;"  and  "such  receiver  shall  be  vested 
with  all  the  estate,  real  and  personal,  of  such 
corporation  from  the  time  of  his  having  filed 
the  security  hereinbefore  required." 

The  contention  is  not  only  that  the  title  to 
these  vessels  vested  in  the  receiver  as  of  July 
31  and  that,  in  such  a  csise  as  tliis.  construc- 
tive is  the  equivalent  of  actual  possession,  but 
that  although  the  receiver  did  not  qualify  un- 
til after  the  seizure  by  the  marshal,  he  there- 
upon became  constructively  pi»ssesse4l  of  tlie 
vessels  as  of  July  81,  and  the  jurisdiction  of 
the  district  court  was  thereby  ousted.     Hut  if 
jurisdiction  had  attached,  it  would  not  be  de- 
feated even  by  the  withdrawal  of  the  property 
for  the  purp(«ses  of  the  state  court,  and.  more- 
over, the  dociri ne  of  relation  has  no  appi ieai i«»n. 
As  between*  two  courts  of  concurrent  [1384: 
and  co-ordinate  jurisdiction,  having  like  jutia- 
diction  over  the  subject-matter  in  controversjr, 
the  court  which  first  obtains  jurisdieiiou  is 
entitled  to  retain  it  without  interference,  aoJ 
cannot  be  deprived  of  its  right  to  do  so  be 
cau<e  it  may  not  have  first  obtained  pliysirni 
pi>Hse8sion  of   the   properly  in  dij'puie.    But 
where  tbe  juri*dictiou  is  not  concurrent  ami 
the  subject-matter  in  litigation  in  the  one  i< 
notwiihin  the  counizance  of  the  oilnr.  wbic 
actual  or  even  constructive  po.s8es«iou  m;;}', 
for  the  time  being,  and  in  order  to  avoid  un 
seemly  collision,    r>revent  the   one  from  tlis- 
turbiug  such  possession,   yet  when^  there  is 
neither    actual    nor    constructive    pos'*e.">iou 
there  is  no  obstacle  to  proceeding,  and  aciiou 
thus  taken  cannot   l>e  invalidated  by  reU  ion. 
That  doctrine  is  resorted  to  only  lor  the  »m1- 
vancement  of  justice,  and,  under  these  sis'f 
statutes,  is  adopted  to  defeat  fraudulent,  uu- 
warranted,  and  unjust  dispositions  of  the  deb 
tor's  property,  and   to    accomplish  just  awl 
equitable  ends.     Ilernnp  v.  Neio  York,  L.  S. 
dt  W.  R.  Co.  105  N.  Y.  340.  377. 

At  the  time  the^e  libels  were  filed  and  tlie 
marshal  seized  the  property,  it  had  not  ht-en 
developed  whether  or  when  the  receiver  ^ouM 
or  might  give  the  security  required  and  enter 
upon  the  discharge  of  his  duties,  and  he  hid 
neither  actuil  nor  constructive  possession. 

The  jurisdiction  of  the  stale  court  over  the 
subject-matter  of  the  winding  up  of  the  cor- 
poration and  the  distribution  of  its  assets  did 
not  embrace  the  disposition  of  the  claims  of 
the  libelants  upon  these  vessels,  nor  were  they 
as  holders  of  maritime  liens  represented  by 
the  attorney  general  when  he  assented  to  the 
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order  of  July  81,  as  mere  creditors  of  the 
Schuyler  Company  were.  The  adjudication 
by  that  order  may  have  so  operated  on  the 
title  in  respect  of  the  parties  to  that  suit  as  to 
place  the  property  constructively  in  the  cus- 
tody of  the  law  as  of  that  dale,  but  not  as  to 
all  persons  and  for  all  purp<>9es.  Under  the 
circumstances  we  are  unable  to  accept  the 
conclusion  that  simply  by  the  institution  of 
the  winding  up  proceeding,  property,  subject 
to  liens  over  which  that  court  could  not  exer- 
cise jurisdiction  in  invittim,  was  placed  in 
purh  a  situation  in  respect  of  liability  to  being 
285]  ultimately*  brought  within  the  custody 
of  the  court  that  the  district  court  could  not 
obtain  jurisdiction  for  the  purpose  of  ascer- 
taining and  enforcing  those  liens  in  respect  of 
which  its  jurisdiction  was  exclusive.  It  ap- 
pears to  us  that  the  dislrict  court  violated  no 
rule  of  coniiiy  nor  any  other  rule  in, entertain- 
ing the  libels. 

The  title  and  the  right  of  possession  as  be- 
tween the  receiver  and  the  creditors  of  the 
Schuyler  Company  may  have  vested  as  of 
July  31,  but  this  could  not  operate  to  divest  a 
juri^(lic•^ion,  not  concurrent,  to  the  exercise 
of  which  no  actual  impediment  existed  at 
the  time  it  was  involved.  As  has  been  seen, 
maritime  liens  are  incumbrances  placed  on 
yessels  by  operation  of  law,  and  neither  the 
death  nor  the  insolvency  of  the  owner  can  di- 
vest or  extinguish  them  or  transfer  jurisdiction 
over  them  to  courts  for  the  settlement  of  the 
estates  of  decedents  or  insolvents,  although 
for  the  purposes  merely  of  such  settlement 
these  are  the  appropriate  tribunals.  In  the 
orderly  administration  of  justice  the  represen- 
tatives of  such  estates  should  apply  to  the 
court  which  ahme  has  cognizance  to  ascertain 
and  enforce  these  exceptional  interests  in  the 
thing  itself,  which  accompany  it  wherever  it 
goes  and  into  whosesoever  hnnds  it  comes, 
and  which  cannot  be  displaced  by  the  action 
of  otlier  courts  in  invitinn. 

Tlie  receiver  accordingly  properly  applied 
to  the  siHte  court  for  leave  to  contest  the  libtls 
or  to  lake  such  other  proceedings  therein  as 
might  bo  advisable,  and  was  duly  authorized 
Ko  to  do.  Thereupon  he  made  a  motion  in  the 
district  court  for  an  order  directing  the  mar- 
shal to  withdraw  from  the  custody  of  the 
steamboats  held  under  the  admiralty  process, 
whi('h  motion  was  denied  on  the  ground  that 
the  question  should  be  raised  by  answer  to  the 
libels.  The  receiver  then  appeared  in  one  ac- 
tion against  each  vessel  and  filed  his  answer 
contesting  the  jurisdiction  of  the  admiralty 
court.  If  the  decision  of  that  court  had  been 
adverse,  he  could  have  tested  its  correctness  on 
appeal,  but  he  seems  to  have  been  unwilling 
to  ahide  the  result,  and  to  have  entertained  the 
view  that  while  the  proceedings  in  the  District 
Court,  to  which  he  had  become  a  party,  were 
280]  pending,  he  could  go  into  the*slate  court 
and  Hsk  it  todetermine  the  question  of  jurisdic- 
tion by  antiripation  and  by  injunction  prevent 
ita  decision  by  the  tribunal  to  which  it  had  au- 
thorized him  to  resort.  Not  only  so,  but  he 
made  an  application  to  this  court  to  prohibit 
the  district  court  from  exercising  jurisdiction. 
This  was  denied  because  the  question  involved 
was  in  due  course  of  decision  below,  and  the 
receiver  thereafter  obtained    the   in  junction 
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under  consideration.  Apart  from  the  legjil 
effect  of  this  decision  to  the  jurisdiction  of  the 
dislrict  court,  we  cannot  say  that  wc  are  fa- 
vorably impressed  with  this  course  of  proceed- 
ing, and  the  less  so  since  in  the  original  appli- 
cation to  the  state  court  on  July  81  it  was 
averred  that  there  was  serious  danger  of  the 
vessels  *'beinff  libeled  in  the  admiralty  courts 
of  the  United^Stales  for  such  claims  as  consti- 
tuted maritime  liens,  including  the  claims  for 
services  and  supplies  rendered  to  said  vessels." 

We  are  of  opinion  that  the  state  court  had 
no  jurisdiction  m /)«r^ //am  over  the  libelants 
as  holders  of  maritime  liens  when  the  libels 
were  filed;  that  the  question  of  jurisdiction 
was,  as  the  case  stood,  one  for  the  district  court 
to  decide  in  the  first  instance;  that  the  district 
court  had  jurisdiction;  and  that  the  judgment 
under  review  was  in  effect  an  unlawful  inter- 
ference with  proceedings  in  that  court. 

Tfi6  judgment  m  revei'sed  and  the  caune  re- 
manded for  further  proceedingn  not  inconsistent 
with  this  opinion, 

Mr.  Justice  Brevier  dissenting: 
While  I  agree  with  nearly  all  that  is  said  in 
the  opinion  I  am  unable  to  concur  in  the  con- 
clusions finally  reached  and  the  judprment  or- 
dere(l.  I  agree  that  "it  is  a  rule  of  gi'ueral 
application  that  where  property  is  in  the  ac- 
tual possession  of  one  court  of  competent  ju- 
risdiction such  possession  cannot  l>e  disturbed 
by  process  out  of  another  court;"  and  I  may 
say  that  I  agree  further  that  when  a  court  has 
possession  of  property  it  may  restrain  the  bring- 
ing of  any  suit  in  any  other  court  to  disturb  that 
possession,  and  that  an  onler*  for  such  [287 
restraint  operates  upon  all  persons  wiihin  its 
jurisdiction,  and  can  be  enforced,  if  need  l»p, 
by  proceedings  as  for  a  contempt;  but  I  dis- 
agree with  my  brethren  as  to  the  matter  of 
possession.  In  the  opinion  of  the  court  the 
possession  of  the  officer  is  deemed  the  impor- 
tant mutter.  I  submit  that  that  is  significant 
only  as  it  bears  upon  the  question  of  possession 
by  the  court.  No  one  woidd  pretend  that  the 
HCtof  amnrshal  or  a  sheriff  in  taking  possession 
of  property  would  have  any  significance  unh*s8 
it  were  in  the  execution  of  some  order  of  the 
court.  If  the  proceeding  is  of  itself  such  as  to 
put  the  properly  into  the  possession  of  the 
court,  that  is  enough,  and  there  is  no  need  of 
inquiry  as  to  whether  the  ofllcer  of  the  court 
has  in  fact  placed  his  hand  upon  it.  Now,  the 
statutory  proceeding  instituted  by  this  insolv- 
ent corporation — a  creature  of  the  stale  of  New 
York — involved  a  surrender  of  its  property  to 
the  possession  of  the  court.  Such  is  the  con- 
struction placed  by  its  highest  court  upon  the 
statutes  of  New  "iork:  and  that  construction, 
it  seems  to  me,  is  binding  upon  this  court.  It 
is  only  in  harmony  with  views  that  have  been 
expressed  by  judges  of  the  Federal  courts. 
The  Bankrupt  Act  of  Congress  authorized 
voluntary  proceedings  in  bankruptcy,  as  do 
the  statutes  of  New  York  authorize  voluntary 
proceedings  on  the  part  of  its  corporations  in 
insolvency.  In  Re  Vogel,  7  Blatchf.  19,  a 
question  was  presented  as  to  the  jurisdiction 
of  the  bankruptcy  court  as  against  that  of  a 
state  court,  whose  officers  in  obedience  to  a 
writ  of  replevin  had  taken  manual  possession 
of  the  property  before  any  officer  of  the  former 
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«ouTt  hkd  touched  ft,  kbd  tbe  court  belil  tbiit 
frnm  the  Um«  of  llie  fltiog  of  the  pi'liKon  In 
bankruptcy  tbe  Jurlwllclinn  of  tbnl  cnurt  o»er 
the  property  altachEd,  I  qnole  ilie  lanKuage 
of  Ditlrift  Judge  Blalchford.  whoie  opinion 
wa^i  RListRined  by  ilr.  Ju»tU«  NelBon: 

"ll  Is  mnnffent,  from  lhe<(e  provUinna,  (bat 
wbcnaTfiluntary  pCitloucrin  bankriiplcy  flies 
his  prtilinu  In  due  form,  he  itixnme*,  to  in- 
Manli,  a  bankrupt,  m  fur  as  any  Iriu-Tfcr(.'nce 
with  tlie  property  nsmed  In  bis  Invuntory  U 
concerned,  and  Ihat  wicb  pro|ierly  in  iLcttliy 
briiiight  Into Ibe bnnkruplcy  court.  Rnd plncud 
in  iliicuatody  and  under  its  protection,  as  fully 
2881  *<"  "  aclunlly  brouehl  Into  the     '      ' 


periion  acting  under  any  proci-a*  from  any 
other  court,  cnn,  witbout  liic  perrr.i^HloD  of  ibe 
bankruptcy  court,  fnlerfere  wilb  il;  and,  to  mi 
iDti-rfere,   la  a  coDtcmpt  of  the   bankruptcy 

BKlievinfr  that  Ibe  rule  tbun  ataled  U  the  nne 
tolwapphcd  in  Ibis  case.  I  hnhl  tbHt,  when  Ibe 
pcliliiiD  Id  ineolvency  rbs  filed.  Ihe  corpora- 
tion, tbe  owner  aod  po^sei^orof  llie  properly, 
surrendered  It  to  the  slate  court,  and  by  no 


I  agree  tbHt  the  respecllvii  jurisdic- 
tion or  stale  and  Feileral  courls  in  to  be  deler- 
mini'il  liy  a  Kranihle  between  sheriff  and  mar- 
sUhI  for  posaessiiin. 

Korlhcse  reRimns,  whllelconcurin  moet  of 
tbe  reasoning  of  tbe  opioion.  I  amcoDBlrained 
to  dls.-'ent  from  llio  JmlgmeDI. 

I  am  aiiilioriiL'd  lo  Bay  that  Mr.  Jutliee 
White  concurs  in  the  fort-t;<ilnt;  views. 


ntCIIAUD   P.   BARDEN  h 


t.    Nollilnv  Kill  |<i<Bt  1>; 


11,  ISOi.     Veciifed  Mag  XG,  lJ/94. 

TN  ERROR  to  tbe  Circuit  Court  of  the  Unilol 
1  StutL-sfor  tbe  DiMiict  of  M«nlNna,  tu  re- 
view a  Judgment  in  favor  of  piainiilf.  in  an 
action  brou gilt  by  tbe  ?f<>rtbeni  Pacific  ICail- 
road  C'lmpany,  pi>iliiiilf,  for  liie  posHc^aioa  of 
certnlo  purcels  of  land  ronlainin]r  vi  ins  or 
lo<leH  of  rcH'k  lo  place  bearing  gobl,  KJIver  ami 
ntbcr  pretlouA  metals  slluatett  wiihin  uTtloti 
27  of  township  10  nortb.  range  4  wc»i.  of  ihu 
principiil  meridian  of  M"iii;inH.  Itrftrtit. 
anit  e-iat  rrtn-iHded  vUh  ilirn-iioiit  lo  tnler  a 
jud3ir.'iil  iiifittar  of  the  ihfeiiiluiilt  leitk  omU. 

Stfllcmeni  by  Mr.  JuMrc  Floldt 
This  wa*  nn  actl"n  for  ilie  pn«wnslnn  of 
certain  panels  "f  lundconiaiiibig  vi-liisor  Imli-K 
of  rock  ln^da[-clH-nr(nggoiii.*sjlviT.tnd|2Hl> 
other  precit'iiH  im'tHls  aiUiiitcd  within  nt-iii-n 
27  of  towu'hip  10  niirlh,  range  1  wc-t  i>f  ilir 
prim-lpal  meri<lii<n  «f   M'm'aui.  ili.im.-ri  by 

rlie  Norlbrrn  Pacilli:  l<<iir<>i«t  C :><iiv-tfae 

plaimin  hi'iow.  tbe  di  fi-mi^inl  in  error  iiere— 
as  pirlB  of  llm  land  j.'r:iiiHil  lo  it  by  ihu  Ait 
otC'^ngrciisof  July  'i.  ISUt.  entiilwl  "An  An 
Granling  I^nda  to  Aid  in  tbe  Cunslriti-tiou  id  a 
Itatlroad  and  Telegnipb  Line  from  f.Hke  Sii|n:- 
riiir  to  Pu;;ct  found  on  the  PaciHc  ri>aii,  by 
Ibe  Norlliern  Route,"  and  liic  acta  anij  rc-olu- 
tions  snppiemeniarv  and  miu'ndiitory  ihi-reot. 
13  Kint.  Ht  f.  :llM.  Obap.  21  '<. 

By  its  first  M-clton  ilii-  plninliff  was  innnr- 
porutcd  and  aulhorlzeil  iiu'on-irui-t  ai^d  indO' 
tHin  a  contlnaiiiia  niilroad  arid  idi'crapii  line 
wiih  the  appurlcnani'i--'.  from  a  ixdnton  f.ake 
Sujierlor  in  Un'  stiito  <.f  Mume-i.la  or  Witron 
Mn  and  tbenix-  westerly  bt-  tin-  nrnst  (di-tiblv 
mute  as  slioulil  be  >ielerminc<l  by  ihe  i-nm 
p  iny,  niibln  the  li-rritiiry  idtlie  United  Slate*. 


(8e«S.  C.  BeporUir's  «].»^^U9.) 
Siahlof  HorVtern   r-irijie  Ihii'road  Company 
loMinemiliiniit — tiib-cqveni  ilt'emry  nfinin- 
tiaU^ttintliaetion  of  yvwiiiiiriii graiil. 

1.  Tlie  Northern  Pacino  ItBllrOHd  Cnmixinr  cannot 
recover  uiuk-r  Ihc-  iinint  to  il  liy  (tie  Act  ot  Con- 
iriFKanrJulyZ,  ttNll,  niinera!  liiiids.  from  persons 
III  iHig»«sinn  llierror  vrbo  have  made  lueiillong. 

not  discovered  until  i  lie  year  li<>4,  no  patent  bav- 
injr  Iiorn  Ifiauefl  to  aiiM  enmimny  tlierefor. 
a,    11  was  tbe  Inli'iitlrin  of  Coiiurcn  to  excbnlc 
rniin  llie  antnt  of  Imids  lo  thi>  Nortliem  Paeitio 
Itultriuid  Coiniuiny.  tit  July  3.  liW.  HetUHl  mtncmt 

niiit'ly  iucli  aa  were  at   the  tliue  known  to  tfc 

niliifral. 

NOTB.— ^S  (n  pre-cmT>II»n  riQtiit,  tM  note  to 
United  Sfnlea  v.  FiWin'mlil,  10;  Tin. 

Thiit  patetitt  fur  Imiil  mnii  be  xt  Otlda  /or  fraud, 
*ee  noteln  Miller  \;  Kerr.  5^3141. 

Ai  lo  error!  In  tnrtur  »nrt  d«cr(p((on«  tn  pnfenti 
for  I.itub:  how  ciimlnKd,  see  duic  CO  Wutta  v.  Llnd- 


liranch  by  the  valley  nf  the  Uilumlila  rlvi-r  ti> 
a  point  at  or  near  riirtland  in  tlie  i-t:it«  of 
Oregon-  Tbecompiiny  was  investcl  wiih  all 
the  power",  privilege',  oud  iniinunitie!>  neces 
sary  to  carry  Into  effect  the  piirpuM-e  of  tbe 

11;  the  third  acciton  a  grant  ot  land,  other 
tlian  mineral,  was  madn  to  ibe  ronipaiiy  in 
words  of  present  con vejameti)  uiil  in  ibr  cim- 
strurlliin  ot  llie  railroad  and  tele^inidi  lirw 
and  for  other  purpiuies.  Iislniigitiigiris;  "Tbal 
lliere  be,  and  liereliv  I",  (irantt-il  to  the  'North- 
ern Piiciflc  Itiiliroad  Cooiiuiuy,'  Its  t-uiiiiwin 
and  aix-lgii-i,  fur  the  nnrji'iiie  of  aiding  in  the 
CoiiKtruetion  of  said  railroad  am)  li'lcgra|ifa 
line  lothe  Pacific  coast,  and  t.isit-iirc  tbe  safi> 
and  sp-'cdy  traa->iMirlation  of  tbeiniiflii.  tr<iii|M. 
.  muniliuns  of  war.  and  public  sl»r<-s  over  the 
I  route  of  Rnid  li'ie  of  ruilwny  nTs/  a'lirutii* 
'■KCli-nof  piibdc  la»d,  not  miutvil.  diHij^iiaWd 
[iiy  iHid  numliers,  lo  the  amount  of  twcDly 
I  aiterniiie  Kcctlons  per  ndle  on  eavh  aide  of  shM 
I  railroad  line,  aa  shUI  cmnpany  iriHy  ailopl. 
through  tbe  territories  of  the  Uniieil  S'iit«s, 
j  and  ten  alternate  Kctiona  of  land  p<.T  mile  <m 
164  II.  fL 
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each  side  of  said  railroad  whenever  it  parses 
fbroiigb  any  state,  aud  whenever  on  the  line 
290]ihereof  ♦the  United  States  have  full  title, 
not  reserved,  sold,  gniuled,  or  otherwise  appro- 
priated, and  free  from  preemption  or  other 
claims  or  ri<:ht8  at  the  time  the  line  of  said 
road  is  definitely  fixed,  and  a  plat  thereof 
filed  in  the  office  of  the  (Commissioner  of  the 
General  Land  Office,  and  whenever  prior  to 
said  time  any  of  s;iid  sections  or  parts  of  sec- 
tions shall  have  been  granted,  sold,  reserved, 
orcupicd  by  homestead  settlers,  or  pre  cmpletl, 
or  otherwise  disposed  of,  other  lands  shall  be 
selected  by  said  company  in  lieu  thereof,  un- 
der the  directicm  of  the  Secretary  of  the  In- 
terior, in  alternate  sections  and  designatcl  by 
odd  numbers,  not  more  than  ten  miles  IkvoiuI 
the  limits  of  said  alternate  sections."  The 
grant  tlius  made  is  accompanied  with  certain 
conditions  or  provisos — these  among  others: 
"That  .///  minernl  fmiih  be.  and  the  same  are 
hereby,  exciuutd  from  the  operations  of  this 
Act.  and  in  lieu  thereof  a  like  (pi.-intity  of  un- 
occu))ied  and  utiapp.ropriated  agricultural 
laMiIs,  in  odd  numbered  seciions.  nearest  to 
tb<'  lire  of  said  road,  may  be  silecled,  as  above 
pr«.vi(lcM!;  and  that  the  w«»rd  'minrrnV  \\\\v\\ 
it  occurs  in  this  Act  shall  not  be  held  to  include 
in»n  or  c«  al." 

liy  the  fourth  section  it  was  enacted:  "That 
wIm  juver  said  Northern  Pacific  K;iiIwaj'Corn- 
imny  shall  have  twenty-five  cou>ccutive  mih'S 
of  .'iny  portion  of  said  raiiroad  and  ttlegraph 
line  ready  for  the  service  contemplated,  the 
PifNident  of  the  United  States  shall  apjioint 
thrci'  ronunissioners  to  examine  the  same,  and 
if  it  -iijiii  appear  that  twenty  five  consecutive 
:m!"s  of  said  roa«i  and  telcruraph  line  have 
I»ti'n  com])leted  in  a  good,  substantial,  and 
w«)rkmanlike  manner,  as  in  all  other  respects 
reipiircd  by  this  Act,  the  c<»mniissioners  shall 
•io  rjport  to  the  Tresideni  of  the  United  States; 
•wuX  patents  of  lands,  as  aforesaid,  shall  be  is- 
sued to  said  company,  confirming  to  said  com 
pany  the  right  and  title  to  said  lands,  situated 
i»pprvite  to  aud  coterminous  with  said  com- 
pl'-Ud  section  of  said  road;  and  from  titnc  to 
lime,  whi  never  twenty-five  additional  conse- 
cutive miles  shall  have  been  constructed,  com- 
pleted, and  in  readiness  as  aforesaid,  and  cer- 
tified bv  said  commissioners  to  the  President 
of  the  United  States,  then  patents  shall  be  is- 
iiO  1  ]sued  to  said  company  conveying  the  *ad- 
ditional  sections  of  lands  as  aforesaid;  and  so 
on  as  fast  as  every  twenty-five  miles  of  suid 
road  is  completed  as  aforesaid." 

By  the  sixth  section  it  was  enacted:  "That 
the  President  of  the  United  Slates  shall  cause 
the  lands  to  be  surveyed  for  forty  miles  in 
width  on  both  sides  of  the  entire  line  of  said 
road,  after  the  general  route  shall  be  fixed, 
and  as  fast  as  may  be  required  by  the  con- 
struction of  said  railroad;  and  the  odd  sections 
of  land  hereby  granted  shall  not  be  liable  to 
sale  or  entry  or  pre-emption  before  or  after 
tliey  are  surveyed,  except  by  said  company,  as 
provided  in  this  Act;  but  the  provisions  or  the 
Act  of  September,  1841.  granting  pre-emption 
I'ji^hts,  aud  the  acts  amendatory  thereof,  and* 
of  the  Act  entitled  *An  Act  to  Secure  Home- 
steads to  Actual  Settlers  on  the  Public  Do 
«)ain,' approved  May  !^,  1860,  shall  be,  and 
ibe  same  are  hereby,  extended  to  all  other 
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lands  on  the  line  of  said  road,  when  surveyed, 
excepting  those  hereby  grunted  to  said  com- 
pany; and  the  reserved  alternate  sections  shall 
not  be  sold  by  the  government  at  a  price  less 
than  two  dollars  and  fifty  cents  per  acre,  when 
offered  for  sale." 

The  complaint  alleges  that  the  general  route 
of  the  railroad  extcudini;  through  Montana 
was  fixed  February  21,  1872,  and  the  lauds  in 
controversy  were  wiiliiu  forty  miles  of  such 
general  route,  and  were  public  lands  not  re- 
served, sold,  granted,  or  ollierwi>ie  appropri- 
ated, and  were  free  from  pre-emption  or  other 
claims  or  rights;  that  thereafter,  July  6,  18^2, 
the  line  of  the  road  exteudins^ opposite  and  past 
the  described  lands,  was  defiuiieiy  fixed,  and 
a  plat  thereof  filed  in  theotliceof  the  Connuis- 
sioncr  of  the  General  Land  Ottice.  and  that  the 
demanded  parcels  were  within  forty  mile^  of 
the  line  thusdefinitelv  fixed:  iliai  thereafter  the 
plaintiff  con.s!ru<ied  and  completed  that  por- 
tion of  its  railrxtid  and  telei^raph  line  extending 
over  and  along  the  line  of  definite  location;  that 
thereafter  tlie  President  of  the  United  Slates 
appointed  three  con\mi'*sioncrs  to  examine  the 
same,  and  Wwy  reported  to  him  that  lliat  por- 
tion of  the  railroad  aud  telegraph  line  had  been 
completed  inagool,  stil»sl,»nlial.ar.d  worki-.ian 
like  manner,  in  ailrespeels,  as*reiiiiired  [2U12 
by  the  Act  of  .Inly  2.  18(i4.  and  the  Act  sui»ple- 
nuulary  thereto  and  amendatory  tlierei»f;  iliat 
the  PresiiltMii  accepted  the  line  as  thus  con- 
structed and  completed;  that  at  the  time  of 
filing  the  plat  of  defiidtc  location  in  the  office 
of  ihe  Commissioner  of  the  GiMieral  Luul 
Office,  namely.  July  6,  18S2,  the  described  land 
WHS  not  known  n)ineriil  land,  and  was  mnrc 
valuable  forgrazini;  tliau  fr>r  mininirpui  poses, 
that  in  1808  all  the  lands  in  township  lU  north, 
of  range  4  wcfet,  were  duly  surveyed,  and  the 
township  plat  was,  September  9,  180^,  filed  in 
the  United  States  district  land  office  for  the 
district  of  Helena.  Montana,  that  being  the 
district  in  which  said  township  is  situated,  and 
by  that  survey  the  land  of  the  township  was 
ascertained  ami  determined  to  !)e  agricultural 
and  not  mineral,  and  that  said  determinatiou 
and  report  have  conliuually  remai!)ed  in  force; 
that  after  the  completion  of  ihe  railroad  the 
plaintiff  listed  the  section,  including  the  lands 
described,  and  other  lands,  as  portions  of  the 
grant,  and  on  Kovember  8,  INC*^,  filed  the  list 
in  the  district  land  ofiice  at  Helena,  and  paid 
the  fees  allowed  by  law;  that  the  list  was  ac- 
cepted and  approved  by  ihe  receiver  aud  reg- 
ister and  certified  to  the  Commissioner  of  the 
General  Land  Ofiice,  and  has  since  remained 
in  the  same  district  land  ofiice  and  in  the  ofiice 
of  the  Comndssioner;  that  at  the  time  of  the 
acceptance,  approval,  and  allowance  of  the  list, 
and  at  all  times  prior  thereto,  no  part  of  the 
land  was  known  mineral  land,  or  was  of 
greater  value  for  ndning  purposes  than  for 
grazing,  agricultural,  or  town  site  purposes, 
that  during  the  year  1888  certain  veins  or  lodes 
of  rock  in  place  bearing  gold  and  silver  and 
other  precious  metals  were  discovered  on  said 
described  land;  and  thereafter  William  B. 
Wells,  William  Muth,  llarpin  Havles  and 
Kichard  P.  Barden,  citizens  of  the  United 
States,  without  the  consent  and  against  the 
will  of  the  plaintiff,  entered  upon  saiii  land  and 
made  locations  of  said  veins  and  lodes  upon 
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certain  lots  thereof,  as  follows,  to  wit:  the 
VanderbiU  quartz  lorie  mioing  claim  on  lot  68, 
AugiiBi  10,  1888;  the  Four  Jacks  and  the  New 
York  Central  <&  Huilson  River  quartz  lode 
mining  claims  on  lots  72.  74,  and  75.  respect- 
IvHy.Slay  9,1889;  and  the  Chauncey  M.  Depew 
20i31  QUHftz  lode  mining  claim  on  *lot  78— all 
of  said  lots  being  within  section  27,  township 
10  north,  range  4  west;  that  the  defendants  are 
in  po<i*>os8ion  of  said  lots,  claiming  under  said 
IcK'ations,  throuL'h  mesne  conveyances  from 
the  locators,  and  have  been  and  are  extracting 
ore  therefrom ;  and  that  the  same  are  mineral 
lands. 

And  the  complaint  further  alleges  that  the 
United  States  have  failed,  neglected,  and  re- 
fused to  issue  to  the  plaintiff  a  patent  for  said 
land,  though  all  acts  required  bv  law  to  entitle 
the  plaintiff  to  a  patent  have  been  fully  per- 
formed; that  the  title  to  the  premises  has  vested 
in  the  plaintiff  under  and  by  virtue  of  the  Acts 
of  Congress  and  its  compliance  therewith;  that 
the  lots  designated  are  of  the  value  of  over 
$0000.  and  that  the  ralueof  the  ore  wrongfully 
extracted  and  taken  from  them  by  the  dufenrl- 
ants  is  over  $100. 

Wherefore  the  plaintiff  prays  judgment 
against  defendants  for  the  recovery  of  the  pos- 
■essicm  of  the  said  lots,  for  the  value  of  the  ore 
•o  extracted,  and  for  costs. 

To  this  complaint  the  defendants  demurred 
on  the  ground  that  it  did  not  state  facts  suttl- 
cient  to  constitute  a  cause  of  action,  and  entitle 
the  plaintiff  to  the  relief  prayed.  The  demur- 
rer was  argued  before  the  circuit  judge  and  the 
district  judge  holding  the  Circuit  Court  of  the 
Ninth  Circuit,  at  Helena,  in  the  state  of  Mon- 
tana, and  they  differed  in  opinion  upon  the 
demurrer,  the  circuit  judge  holding  that  it  was 
insufficient  and  should  be  overruled,  and  the 
district  judge  dissenting  therefrom.  Jud:^ 
ment  was  accordingly  entered,  overruling  the 
demurrer,  and  the  riefendants  were  allowed  ten 
days  witbin  which  to  answer  the  complaint. 
But  they  came  into  court  and  stated  that  they 
would  abide  by  their  demurrer,  and  declined 
to  tile  an  answer;  whereupon  their  default  was 
entered,  and  on  application  of  the  plaintiff's 
attorneys  it  was  ordered  that  judgment  be 
entered  against  them  for  the  recovery  of  the 
posKesMion  of  the  lots  designated,  the  value  of 
the  ore  taken  therefrom,  and  costs  of  suit, 
which  waa  accordingly  done.  To  the  ruling 
of  the  court  in  oTerruling  the  demurrer  excep- 
tion was  taken  by  the  defendants;  and  to  re 
Terse  the  judgment  tbey  have  brought  the  case 
to  this  court  on  writ  of  error. 

Hfcun. W.H.H.Miller,j4^^y.  Oen.,Qeorge 
H.  Shields,  Assistant  Attt/,  Gen.,  Martin 
F.  Morris,  W.  W.  Dixon,  Edwin  W.  Toole, 
and  WiUiam  Wallace,  Jr.,  for  plaintiffs  in  error, 
on  first  argument: 

Messrs.  Lawrence  Mazvrell»  Jr.,  So- 
licitor Gen.,  and  W.  W«  Dixon,  for  plaintiiTs 
in  error  on  reargument: 

The  complaint  admits  that  the  lands  sued 
for  are  ••mineral  lands."  The  plaintiff  must, 
therefore, show  title  to  mineral  hinds.  But  its' 
grant,  instead  of  being  for  mineral  lands,  is  of 
"every  alternate  section  of  public  land,  not 
mineral,"  etc.,  with  the  proviso  "that  all  min- 
eral lands  be,  and  the  same  are  hereby,  ex- 
Mi 


eluded  from  the  operation  of  this  Act,"  and 
with  the  further  proviso,  io  the  joint  resolu- 
tion of  January  80,  1865  (18  Stat,  at  L.  507) 
"that  no  Act  passed  at  the  first  session  of  the 
thirty-eighth  Congress  ^nting  lands  to  states 
or  corporations  to  aid  m  the  construction  of 
roads  or  for  other  purposes  .  .  .  shall  be 
so  construed  as  to  embrace  mineral  lands, 
which,  in  all  cases,  shall  be  and  arc  reserved 
exclusively  to  the  Unitinl  States.  unk*<u  other- 
wise specially  provided.io  the  Act  or  acts  mak 
ing  the  grant." 

Although  the  lands  were  not  known  to  be 
mineral  until  after  the  filing  of  the  map  of 
definite  location,  the  lands  were  the  same  then 
that  they  are  now,  and  were,  therefore,  in  fact 
mineral  at  that  time.  At  the  time  of  tiie 
grant  little  was  known  of  the  country  through 
which  the  road  was  to  pass. 

Congress  could  not,  therefore,  have  meant 
to  reserve  simply  lands  not  known  to  be  min- 
eral at  the  time  of  the  Act,  for  practically  noth- 
ing was  known,  and  such  a  reservation  would 
have  been  of  no  avail. 

The  grant  must  be  construed  to  mean  just 
what  it  says  and  as  excluding  from  its  opera- 
tion not  merely  lands  known  to  be  mineral, 
but  all  lands  in  fact  mineral./  Nor  is  it  mate- 
rial that  the  grant  is  one  in  prctsenti  which  at- 
taches at  the  time  of  filing  the  map  of  definite 
location,  for  the  exception  is  also  in  prctsenti 
an.i  no  matter  when  the  grant  attaches,  it  can- 
not attach  to  mineral  lands,  for  they  are 
not  granted,  but  reserved. 

The  Act  itself  provifles  for  the  issuing  of 
patents  to  the  raiiro.ul  company,  and  coiiiein- 
plates  therefore  that  the  Secretary  of  the  In- 
terior, prior  to  such  issue,  shall  detennins 
whether  the  lands  saught  to  be  paten  led  come 
within  the  terms  of  the  grant;  in  other  words, 
whether  tbey  arc  in  odd  sections,  unappro- 
priated, not  mineral,  etc. 

After  the  Secretary  of  the  Interior  has  de- 
cided that  any  particular  lands  are  not  mineral, 
and  has  issued  a  patent  therefor,  the  title  is  not 
liable  to  be  defeated  by  the  subsequent  <lis- 
coverv  of  minerals. 

Dams  V.  Wielibo'd,  139  U.  S.  507  (85:  238); 
Moore  V.  Smaw,  17  Ctd.  199. 

If  the  railroad  comp:iny  knows  at  the  time 
of  receiving  a  patent  tiiat  the  lands  covered  hy 
it  are  mineral,  a  case  of  fraud  is  pres^ntiKl 
wliich  entitles  the  Secret-iry  of  the  Interior  to 
have  the  patent  cancelled. 

}forton  v.  yebraska,  88  U.  8.  21  Wall.  660 
(22:  O'JO);  WesUrn  Pac.  R.  Co.  v.  United  States, 
108  U.  S.  510  (27:  80b). 

Barring  cases  of  fraud,  the  issuing  of  a  pa- 
tent by  the  Secretary  of  the  Interior  to  the 
railroad  company  gives  it  an  absolute  title,  not 
liable  io  be  defeated  by  the  subsequent  discov- 
ery of  minerals. 

Central  Pac.  R.  Co.  v.  Valentine,  11  U.  S. 
Land  Dec.  238. 

The  reservation  of  mineral  lands  from  tl»6 
grant  docs  not  have  the  effect  of  dimini^^hin!; 
the  aggregate  amount  of  land  which  the  com- 
pany shall  receive, for  the  Act  provides  in  leruiS- 
"that  in  lieu  thereof  a  like  quantity  of  unoc- 
cupied and  unappropriated  agricultural  lands 
may  be  selected." 

The  delay  of  the  government  in  issuing  s 
patent  does  not  affect  the  power  of  the  rail* 
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road  compaDj  to  assert,  mcaDtime,  by  pos- 
aessory  actioD,  its  rights  Id  JnDds  which  are  Id 
fact  not  mineral,  but  such  delay  cannot  have 
the  effect  of  autliorizin^  it  to  recover  lands 
which  it  admits  to  be  mineral. 

Vrneret  Salt  Co,  ?.  Tarpcy,  143  U.  8.  241 
(»):  999). 

Wliile  the  Secretary  of  the  Interior  may 
make  use  of  the  public  surveys,  no  conclusive 
eflftct  is  to  be  given  to  them  either  in  favor  of 
the  governmeni  or  a«rain<»t  the  government  in 
determining  whether  lands  are  mineral  or  non- 
mineral. 

Winscott  V.  Northern  Pae.  R.  Co,  17  U.  S. 
Land  Dec.  274;  Cole  v.  Marl'ley,  2  U.  S. 
I^nd  Dec.  847;  Rofrln^on  v.  Forrest,  29  Cal. 
817;  Merrill  y.  Dixon,  15  Nev.  401;  Morion 
V.  Nebraika,  88  U.  S.  21  Wall.  680  (22: 
089). 

Under  the  homestead  pre-emption  and  town 
sitcf  laws,  the  discovery  of  minerals  after  patent 
does  not  defeat  the  tiilo. 

Dacin  ▼.    Wiehbold,  189  U.  S.   507  (35:  238) 

Lands  known  to  be  mineral  cannot  be  en- 
tered for  town  site  or  by  a  preeuiptor  or 
homi'Stcnd  settler. 

Morton  v.  Nebraska,  88  U.  8.  21  Wall.  660 
(22:  639). 

If  the  land  is  discovered  to  be  mineral  be- 
fore the  Pettier  has  acquiied  a  vested  Interest 
and  becomes  entitled  to  his  i3nal  cert iti cat e, 
he  must  tuke  the  land,  if  at  all,  and  pay  for  it 
as  mineral  land. 

lien  V.  Stephenson,  15  U.  8.  Land  Dec.  37; 
Jones  V.  Dnter,  15  U.  8.  Land  Dec.  514; 
llirnfsh  V.  Wallace,  18  U.  8.  Land  Dec.  108. 

Occ'.ipalion  and  improvement  of  the  public 
lands  do  not  confer  any  vested  right  on  the 
pre  emptor  prior  to  final  entry  and  payment. 
The  qiiesiion  must  be  determined  according  to 
the  facts  in  existence  at  the  time  of  the  sale; 
tliMt  is,  when  the  prc-empior  makes  the  only 
entry  that  is  required  of  him  and  pays  the 
purr-MMse  m'  nf-v. 

Fn'sbic  V.  Whitney,  76  U.  8.  0  Wall.  187 
(19:  GfW-  Color,fdo  CoaldtL  Co.v.  United  Staler, 
123  U.  8.  307(31:  182). 

Mt.^^rs,  James  McNau|g^ht,  James   C. 

Carter  a-id  A.  H.  C^aWfi/ic/,  for  defendant  in 
error,  on  hotli  nrgnmpnf«i: 

All  Iniids  coninming  szold  are  not  necessarily 
mineral  lands.  The  true  criterion  is  whether 
upon  the  whole  the  lands  appear  to  be  better 
adnpted  to  mining  or  other  purposes. 

Ah  }'or  V.  Choate,  24  Cal.  537;  Gold  Hill 
QtKtifz  Mini  no  Co.  Y.  Jsh,  5  Or.  101;  Alford 
v.  /:ffrnum,  41  Cal.  4S2;  M-rrill  v.  Dixon, 
15  Nev.  4^)1;  P.tcific  Const  Min.  <f-  M.  Co.  v. 
Spavin,  16  Fcl.  Kep.  348;  Western  Vac.  /?.  Co, 
V.  VirMil  ytttes,  107  U.S.  5.6  (-27:  021);  Co- 
weV  V.    I nmu,cr.<,  21   Fed.  Rep.  200. 

Patents  to  iMods  not  known  to  be  mineral 
lands  at  the  time  the  patent  issued  carry  the 
title  to  all  mii.e.s  subsequently  discovered 
Id  the  land«,  noiwirhstanding  the  re^ervatiou 
from  the  sale  of  mineral  lands  in  the  acts  of 
Cone:  re  ss. 

Ferry  v.  Street,  4  Utah.  521;  Dcfchnck  v. 
Hawke,  115  U.  S.  S92  (29:4?8):  United  States 
▼.  Heed,  28  Fed.  Rep.  482;  UeiUy  v.  Hlack- 
tnore  {** Tombstone  Town  Site  Casea*')  (Ariz.) 
Sept.  1.  1887. 

15  \  IT.  S. 


A  town  site  entry  upon  land  not  known  to 
be  mineral  land  at  the  time  of  entry  is  prior 
to  any  after  acquired  mining  claim. 

Colorado  Coal  dt  J,  Co.v,  United  States,  123  U. 
S.  307  (31:  182);  Richards  v.  Dotrer,  81  Cal. 
44;  Fianeoeur  v.  Ntiehouse,  40  Fed.  Rep.  618; 
Daris  v.  WieUbold,  13U  U.  8.  507  (35:  23S): 
Smith  V.  mil,  89  Cal.  122. 

The  mineral  lands  excluded  from  the  opera- 
tion of  the  Act  arc  the  lands  known  to  be  such 
at  the  time  the  company  acquired  its  title. 
The  departmental  construction  fixes  the  time 
when  land  must  be  known  to  l)e  mineral  to 
be  excluded  from  the  operation  of  the  nirri- 
cultural  land  laws,  as  the  tiui'jwhen  the  title, 
if  it  be  noninineral,  vests  in  the  grantee. 

The  contemporaneous  eonslruciion  of  a  stat- 
ute by  the  executive  ollicers  of  the  govern- 
ment, whose  duty  it  is  to  e.vecnte  it.  is  eu 
titled  to  preat  respect,  and  should  oulinarily 
couf-ol  the  construction  of  the  statute  by  the 
courts. 

Pennoyer  v.  McConnnughy,  140  U.  8.  23 
(85:370);  Henth  v.  Wallace,  i:;^  U.  S.  5K2 
(34:  10  i7);  UniUd  States  v.  Phihri^k.  120  U. 
8.  59  (30:  561);  United  States  v,  Run\',.nf'.n  d- 
M.  R.  Co.  98  U.  S.  341  (2V.  2(»0  •.  United 
States  v.  Graham,  110  U.  8.  2'n('i><:  12;;  :  /U- 
lock  V.  Bridoeporf  S.  /?.  Co.  {'*The  /.aunDWA 
U.  8.  416  (29:  148);  Unitid  Stats  v.  Mnorc.  95 
U.  8.  768  (24: 5S9):  Brown  v.  United  Stat, »,  lia 
U.  8.  571  (28:  1080»;  RobertHon  v.  Doinun'i, 
127  U.  8.  013  (32:  271);  lluHtlnqs  cO  D.  R.  Ck 
V.  Whitney,  132  U.  8.  300  (33:  307). 

The  Town  Site  Act  did  not  pro!ubit  the  pus 
sage  of  the  title  to  mines  of  gold,  silver,  ciu 
nabar  or  copper,  which  were  not  known   to 
exist. 

Davis  V.  Wiehbo'd,  139  U.  8.  507  (35:  23^). 

The  "mineral  land"  proviso  in  the  railroad 
lands  grant  is  to  reeciv-  the  same  construe 
tion  as  the  similar  provir:io;;s  exeludiu-r  sudi 
lands  from  the   operation  of  the  other  laud 
laws. 

United  Soc.  ▼.  Ea^le  Bink,  7  Conn.  15G;  f,e 
Roy  V.  Chabolla,  1  i^awy.  456.  S^t.ronci^,'c  .Mift^ 
V.  Rus<cll,  116  U.  8.  21  (-29:  5:)6);  St'ite  v. 
Sfirinfffi'ld  Twp.  6  Ind.  83;  Unitrd  Stat^^s  v. 
Gear,  44  U.  8.  8  How.  130  (11:  527);  Kansas 
Pae.  R,  Co.  v.  Pi-escott,  83  U.  8.  10  WuM.  609 
(21:  374);  leanhoe  Min.  Co.  .v.  Keystone  Consol, 
.Min.  Co  102  U.  8.  167  (26:  126-. 

The  third  section  of  the  Act  of  July  2,  1854, 
makes  a  grant  in  pra>scnli.  When  once  iden- 
tified, the  title  attaches  to  the  lauds  not  re- 
served, as  of  the  dale  of  the  grant, 

St.  Paul  A  P.  R.  Co.  V.  Northern  Pae.  R. 
Co.  139  U.  8.  5  (85:  79);  Deserr't  Salt  Co.  v. 
Tarpey,  142  U.  8.  247  (35:  1001),  Wisronsin 
Cent.  R,  Co,  v.  Price  County,  183  U.  8.  509 
(:53:  694);  Leavenworth^  L,  A-  O.  R.  Co.  v. 
United  StaUs,  92  U.  S.  741  (23:  037);  Kansas 
Pae,  R,  Co.  V.  Dunmeyer,  113  U.  8.  640 
(28:  1125);  Schuletberg  v.  Ilarriman,  88  U.  S. 
21  Wall.  60  (22:  654);  Uissotui,  K,  &  T,  R. 
Co.  V.  Kaums  Pae,  R,  Co.  97  U.  8.  496,  497 
(24:  1096,  1097);  St.  Joseph  d-  D.  C,  R.  Co.  v. 
Baldwin,  103  U.  8.429(26:579);  Woodv.  Bur- 
lington  d  M.  R.  Co.  104  U.  8.  329  (26:  772  ; 
St.  Paul  dt  8,  C.  R.  Co.  v.  Winor^a  db  St,  l\ 
R.  Co,  112  U.  8.725(28:874). 

The  provisions  in  the  fourth  section  of  the 
Northern  Pacific  Act  providing  that  patenU 
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for  tbe  Isuids  i^rantod.  do  oot  nodiCr 
or  rertiici  tbe  HIcct  of  tbe  tbini  aceiHNi. 

Wriffit  T.  HtmUrrg,  121  V.^.SOOMz  1011); 
Wiaema«»m  Crmi.  iL  C>.  t.  Pfiee  Omm^.  l^ 
U.  &  510  (35:  €041.:  Umfi^u  ▼.  fiuwi.  86  U. 
6  21  WaU  ;»30  <23:  «0»r.  iJr«fljr  ▼.  Dtdm^, » 
Fed.  RefuOlH. 

A  patcmf .  if  nsned  ooder  tbe  Act  for  laods 
wbk-b  cannol  he  |;rani«d.  is  m  nere  nollil%% 
¥oid  tiecause  bsucd  m  iiboat  ftutboritr  of  law. 

IMMJtfii  T.  Varr,  1^  C.  S.  61^:  iZlz  841^; 
WtHem  Pte.  IL  O.  t.  UmH^  jV4#^.  ICB  C 
a  510  <27:  H>"j:  Jl^n^  ▼.  .\«^7.^j^.  ^  T.  S. 
21  Wan,  671  (:«:•«.*,;  ymU'9A  t.  I'mTledHaasB 
llH  C.  S.  27S  i9U:  iTSl:  K\iianifi0  C^l  JtL  Gf. 
T.  r*/2ciir  -Sf*r««.  123  C.  S.  S25a;i:  iw»n  .^«^ 
▼.  JSr  iMmU  JSMiiL  4t  B4.  O.  106  U.  S.  432 
C2T:22!>|u 

Af  er  hinds  baTe  onsrd  to  belong;  to  tbe 
TTuilcd  S:aito¥,  f  be  f  OTemoicnt  eaniM«t  author- 
lie  ao  entij  tberroo  vilb«*at  the  ounfxot  cf 
tbe  owner, 'for  tbe  imrpcse  of  expSorin^  for 
auneraiSi<-. 

/•>v*ii,«->f-flrr  T.  y^wAtrnte,  40  Fed.  ReiL  624: 
DaM  X.  Ui'M'dd.  13»  C.  S.  Btb  <f3S:  246 : 
fjaiku  TeiTo.  Jiiitu  Cb.  ▼.  JiakLif^  4  Moni»*B 
llin.  R<?p.  '^St^i  Awhti^r  JMr^a  i;^d  Jlik,.  C*. 
T.  S^  t&  >v>/f«jr  iMi  O4M  Jti^.  ri».  36  Fed. 
ISrp.  6^:  l/^M  Slnr  .Vii«.  O0.  ▼.  t  ^ag^A^,  l^ 
U.  25.  2ftS  ^;U:  1519;  JV^iW  T.  X'.f*flr.  12*  L'. 
S.  SIS  .32:  leS);  /V*  t.  JW^^A  r.  la  U.  & 
2H  C^:  TJil:  Ji^/^ori^^  Mt  /^  Jiin^r,  9  V.  S.  Land 
Dec  40^;  X^trtA  y^jntdaty  JVia.  CV.  ▼.  Otrif*! 
JV««r.  C'«.  11  VtiL  Rep.  12.\ 

A  k];*^Ulivr  use  of  woids  which  baTe  le- 
cetved  a  j-*.dir'ial  and  fhiurtmrulal  coostioc- 
lioo,  is  an  adoplioo  bj  the  k^islaioie  of  that 
eonstmnion. 

2  l^eArr,  Land  Lam^  82t,  322;  Copp,  U.  & 
Uisnirg  I^va  &  Drnsaonm^  211. 

Tiie  quK^JLioo  involved  in  this  ca«e  '»  one  of 
hiw  and  noS  of  fact,  a  patent  ij»wed  in  pcinu- 
ance  <»f  a  mi^aken  ooc54ract5on  of  a  pieri^us 
grsni  is  Toii  and  can  Im'  aviackcd  ccdUt'^mllj. 

6ti*iU9m  V.  OUt^.  45  Fed.  ISrp.  TQ-i;  /r»a 

Sil^r  Mia.   €».  t.  On^gAe/l,  133  U.  &   2»2 

at:    lo7^;  Jll#f  Jto   T.  3r<^r«f«t«.   dS   U.  &  21 

Wall.  66a  <22: 639^;  ^J^lA^a  /^ul  iS.  Cb.  t. 

Wigsf^,  4 1  Fed.  Bep.  333. 

The  dnrisak^ns  of  tbe  deputmeat  in  such 
ca9^  are  not  final  or  oiinelouTe. 

WrisAi  V.  i:mA€rty.  121  U.  S.  4^  f 30:  IGS^r. 
y^mkerm  Fac  /^  Cb.  t.  Wri^t.  51  ¥ti±.  iU-p. 
7;;  JiilUrx.  TMm,  16  Or.  f^lO:  JSaniM  r.  ir» 
img,  23  Fed.  Bep.  ^42;  Wiia^  ▼.  A¥««,  40 
Fed.  Bep.  52;  Jf<y^/|0  ▼.  Ai£«,  83  CaL  80. 

A  piie&t.  if  iastuied  to  tbe  pUlotifls  in  error 
bj  the  depaitmciit,  would  be  ibe  lesuit  cf  a 
miscoDstniniiMi  of  tbe  law  after  tbe  land  bad 
ceased  to  be  pahlic  and  became  private:  rach 
a  peiient  would  be  void  and  aubjed  to  attack 
ordlateiallv. 

/A«£«jt  V.  Carr^  125  U.  8.  618  (31: 844);  A 
TjBviM  SmdL  ^  Bcf.  C0.  t.  Ktmp.  104  U.  & 
CK  i26:  ^5i;  Suddtrd  ▼.  CUmien.  43  0.  & 
allow.  2»<4  (11:269). 

A  fall  title  in  tee  smple  pi>(«n  bj  nilraad 
and  other  imnia  tn  ffwwtt,  upon  a  Yidl  com- 
plianoe  with  tbe  ierm«  and  piOTisioos  thereof 
««  tbe  part  of  the  grantee,  upon  m  birh  an  ae- 
tjoo  of  ejectmeDt  can  be  oiaintaincd  before 
patent  b  nsued. 

AWiAera  P#r.  R,  Cm  ▼.  M^&n,  5  Mont  111; 


Bmit:  t.  A>f<*erm  /Vt.  /;.  C^.  119  U  S  ^ 
/30:  ZShYn  AWtltem  i\r^^  IL  O.  t.  Aim^rt.r,  7 
C.  8.  App.  3;^;  DtAmm  x.  Dmfr^t^^Zii  K*d.  Urp. 
«0a;  A'^rC&rra  Mar,  /;.  (U  x.  Wright,  51  F;^, 
i:e|».  71:  X'^^flMrm  M«r.  i2L  Cb.  ▼.  .4«tf''i>r.  46 
Ftd.  Bep.  e>^;  fJmlmiAik  t.  3I^Tmgm€,  46  Fed. 
Bep.  251:  X^rULerm  /^.  I2l  Cb.  r.  Hmdin, 
46  Fed.  Ite-p  254. 

Br  pemits!F>ion  of  tbe  mart,  Mtftm  A.  F. 
BrCatfM.  A.  h,  Bromt^  ami  #^e».  IL  I\rk  filed 
a  biief  for  Atlaniie  ^  Pacific  R.  Gol 

Mir,  JmMiM  TUAOl  delivefed  the  opinfam  ef 
thecrvurt: 

This  action  is  bftMi^i  for  ll»p  p'^^^TM*  [3 1 S 
fsMHi  of  ceilfiiB  pareels  or  lots  of  mif^  ru  !a94 
ciaimed  l-j  tbe  iiiluotsff  l^low — the  «l  :«-7..iaBt 
sn  error  h^ie — a«  mbtaerd  in  the  e:nai  *d  slie 
Uns9e<l  Staler  of  Julj  2.  1^4.  The  farE«  *inr. 
«3itu3iri^i8ieckim-kf  Ibeptasni'lfarc^s  f-  rshat 
M'la^h  in  the  c^^niplaint^  and  to  their  sulBncttrT 
lbs  «ik  «V  nlautadraiam-d  as  not  cv»n^jtuiin^  a 
cause  of  act§<in  or  eniitSin^  tba-  i4a~niitf  to  the 
ne>Ii^f  pesTriil.  Tbe  l*«t«  a*Y  tbc-nr  <-(MK-««lei!  to 
be  iu(ner.h2  iawK.  and  libe  zruA  uf  tiie  sr^rrra- 
mmi  aiiplies  in  tcmi«  chiIjf  to  laiidaulittj-  than 
nuncr&l. 

T«*  itfBOTe  any  doab?  of  the  tnientioBoff  tbe 
«!DvfTnni«-nt  tt»  coo6ne  its  conce»«t(iii  to  landi 
of  tkkt  cbaractvT,  tbe  gi^nt  i&  aroMnptnied 
with  a  piY»rtf-a  d<vlaring  that  all  uinctal  Undi 
areexcdaidtdfrvinaisaopeiatioaa.  And  as  if  la 
rut  off  evf ffj  pi^s&ible  su^ef tioB  bjr  anr  in- 
i;enious  and  slndiKdrottSiracUoo.  that  ni:nrffal 
lands  uiebt  be  reKhed  umkr  the  IcjjriBlalioa 
■nving  vast  tracSs  of  public  ian«ls  to  Mates  and 
private  oirpurmtioni^  undir  the  prri<n>»*  of 
aidin*;  public  improvementa.  a  juiui  ieM«iui»i4i 
was  iM»cd  bj  OnajsresB  in  Januarr  ••!  aiM  ial> 
ktwinf  year,  ileclaiing  "thai  no  Aci  pav<«l  at 
Ibe  fir&t  fCMkioQ  of  tbe  Tbirtr-ri|rhih  l>rt«ercM 
llbai  beiag  of  tbe  jnear  lljn IjVrmntins^  land«  to 
sXatea  or  oorpoimtions  to  aid  in  tbecouMmriioa 
of  niadsw  or  for  other  purposes,  or  to  rxicnd 
the  time  of  grant*  faeietofoie  aiade.  idaa^i  beta 
ouostrucd  as  to  cmimoe  minenU  laadsw  «  hirb 
in  all  caM.4  sbaiS  be  and  are  rexrvcd  es<-Sa- 
»iveiy  to  tbe  Uniicd  States,  unlra<9  otherwise 
apeciailj  pmvided  in  tbe  Act  or  Art<«  maJiia^ 
tbe  gnnt.'*  13  Siat^  at  L  567.  Thi«  pfv- 
vision  should  be  borne  in  mind  wIms  the  «iaie- 
meni  is  made,  as  it  is  that  ihffvt  lias  bnrn  an 
iMenraiion  of  mines  or  mincnus  lo  the  govern- 


Xo  part  of  the  enntemplaled  mad  or  leie 
«:raph  line  of  the  l^ortbem  Pisrific  Baiirosd 
Compin J  bad  at  the  pasesee  of  this  >*ini  rrsa- 
lution  brtn  oonxtrucled  <ir  roman^nc*^,  and  oa 
tbe  anthoriiT  of  tbe  case  o€  the  Xvfii^rm  i\K. 
R.  On  X.  Uttkme,  ^'X^nrikn-*  F^f.  iL  C»  v. 
Trmdl  C^mig,'  115  U.  S.  600  |26:  4«7].  iM 
provisions  are  to  be  deemed  an  ammdmcat  ef 
tbe  original  Act,  and  as  optraiive  as  if  orfgii- 
ailj  incorponUed  tbmin. 

The  action  bein^  for  the  posseaaon  of  laad* 
conceded  to  be  *mineia».  umler  the  Ad  [313 
of  Ooofrem  of  Julj  2,  li!64,  it  woumi  amsn  that 
tbeMuipJe  leadingof  tbegrantingdan^eaadiis 
proviso  and  tbe  jiiiot  resoiutina  nMotioacd 
would  be  a  suflicieot  answer  to  the  oomplaini, 
and  a  j^ifficimt  reason  to  aostain  the  dcniiiTBr 
without  f urtbtr  oonsifleratlon.  But  the  pida- 
tiffs  counsel  appear  to  find  in  tbe  fact  whicb 
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they  a11c|^,  tbat  the  lands  were  Dot  known  to 
be  mineral  at  the  time  tbe  plniniiff,  by  tbe 
fiefliiilc  location  of  a  line  of  its  roaci,  was  able 
tu  identify  tbe  sections  jrranted,  a  siifficit'nt 
ground  to  avoid  tbe  limitations  of  tbe  grant 
and  the  prohibitions  of  the  proviso  and  joint 
resolution. 

The  grant  was  of  20  alternate  sections  of 
land,  designated  by  odd  numbers,  on  each  side 
of  the  road  which  the  plaintilT  whs  authorized 
to  construct — a  tract  of  2000  miles  in  length 
tnd  forty  miles  In  width,  constituting  a  terri- 
tory of  60,000  square  miles.  It  is  true  the 
grant  was  a  float,  and  the  location  of  the  sec- 
tions could  not  lie  made  until  the  line  of  the 
)>r<)poscd  road  hud  become  definitely  fixed. 
The  ascertainment  of  the  location  of  the  sec- 
tions in  no  respect  affected  the  nature  of  the 
lands  or  the  conditions  on  which  their  grant 
was  made.  If  swamp  lands  or  timber  lands, 
or  mineral  lands  previously,  they  continued  so 
afterwards. 

It  is  also  true,  that  the  grant  was  one  in 
prascnli  of  lands  to  be  afterwards  located. 
Prom  tbe  immense  territory  from  which  the 
H(  lions  were  to  be  taken  it  could  not  be 
known  where  they  would  fall  until  the  line  of 
the  road  was  estubli<ihed;  tbat  the  grant  at- 
iHcbcd  to  them,  subject  to  certain  specified 
fxteptions:  tbat  is,  the  sections,  or  parts  of 
Ke(  lions,  wbieb  had  been  previously  granted, 
►old,  reserved,  occupied  by  homestead  settlers, 
or  prc-emi)ted  or  otherwise  disposed  of,  were 
cxe.eptcd,  and  tbe  title  of  its  other  sections  or 
parts  of  sections  attached  as  of  the  dale  of  tlie 
grant  so  as  to  cut  off  intervening  claimants. 
In  that  sense  the  grant  was  a  present  one. 
Hut  it  was  still,  as  such  grant,  subject  to  tbe 
«'X(-e])tion  of  mineral  lands  made  at  its  date  or 
tben  excluded  tbercfrom  by  conditions  an- 
iiexed.  Whatever  the  location  of  the  sections, 
nnd  whatever  the  exceptions  then  arising, 
ilii're  remained  that  original  exception  declared 
•(14]  in  the  creation  of  the  grant.  The  ♦loca- 
tion of  the  sections  and  the  exceptions  from 
oilu  r  causes  in  no  respect  after  led  that  one,  or 
limited  its  operation.  There  is  no  language  in 
tbe  Act  from  which  an  inference  to  that  elTect 
<*au  be  drawn,  in  the  face  of  its  declaration 
tiiiit  all  mineral  lauds  are  thereby  "excluded 
from  its  operations,"  and  of  the  joint  resolu- 
tion of  l^t>5  that  "flo  Act  of  the  Thirty-eighth 
(•on-rrcj^s  [tbat  is,  of  the  previous  session  of 
1804)  granting  lands  to  states  or  corporations, 
to  aid  in  the  construction  of  roads  or  for  otber 
purposes,  shall  be  so  construe«i  as  to  embrace 
mineral  lands."  The  plaintiff,  however,  ap- 
IMMirs  to  labor  under  the  persuasion  tbat  only 
tbose  mineral  lands  were  excepted  from  tbe 
grant  which  were  known  to  be  such  on  the 
Identification  of  tbe  granted  sections  by  the 
definite  location  of  the  ))roposcd  road  and  tbe 
Hsceitainment  at  that  lime  of  the  exceptions 
from  them  of  parcels  of  land  previously  dis 
posed  of;  and  tbat  the  want  of  sucb  knowl- 
edge opiTated  in  some  way  to  eliminate  the 
re.servaiion  made  by  Congress  of  tbe  mineral 
lands.  But  how  the  absence  of  such  knowl- 
edge on  the  ascertainment  of  the  sections 
granted  and  the  parcels  of  land  embraced 
therein  previously  disposed  of,  had  the  ( ffect 
or  could  hhve  the  effect  to  eliminate  the  res- 
ervation of  mineral  lands  from  the  Act  of 
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Congress,  we  are  unable  to  comprehend.  Such 
a  conclusion  can  only  arise  from  an  impression 
tbat  a  giant  of  land  cannot  be  made  wititout 
carrvi'ig  the  minerals  therein;  and  yet  the  re- 
verse is  tbe  experience  of  every  dsy.  The 
granting  of  lands,  either  by  the  government  or 
individuals,  with  a  reservniion  of  certain  quar- 
ries therein,  as  of  mariile,  or  granite,  or  slate, 
or  of  certain  mines,  as  of  copper,  or  lead,  or 
iron  found  therein,  is  not  an  uncommon  pro« 
ceeding,  and  the  knowledge  or  want  of  knowl- 
edge at  the  time  by  the  grantee,  in  such  cases, 
of  the  property  reserved  in  no  respect  affei  is 
the  transfer  to  him  of  tbe  title  to  it.  No  one 
will  affirm  that  want  of  such  knowledge  on 
the  identification  of  the  lands  granted,  con- 
taining the  reserved  quarries  or  mines,  would 
vacate  the  reservation,  and  we  are  unable  to 
perceive  any  more  reason  from  that  cause  for 
eliminating  the  reservation  of  minerals  in  the 
present  case  from  the  grant  of  the  novernnient 
than  for  eliminating  foralikecausei  he  nsrrva 
tion  *of  quarries  or  mines  in  tiie  ctxhi-s  [3  ITp 
supposed.  And  it  will  hardly  be  prvtended 
tbat  Congress  has  not  the  power  to  grant  por- 
tions of  the  public  hind  with  a  reservaiion  of 
any  severable  products  thcrer»f,  whttlnrr  min- 
erals or  quHrrieseontaiaed  therein,  and  wheth- 
er known  or  unknown;  yet  such  must  l)e  the 
contention  of  the  plaintiff  or  its  conehinions 
will  fall  to  tbe  gnnmd.  Tbe  cases  cilul  in 
support  of  the  chum  of  the  plaintiff  only  show 
that  tbe  identification  of  the  sections  granted 
and  of  the  exceptions  therefrom  of  f>Jir(*els  of 
land  previously  disposed  of,  leaves  tlie  title  of 
the  remaining  sections  or  parts  thereof,  to  al 
tacb  as  of  the  date  of  the  grant,  but  has  abso 
lutely  no  other  effect.  Such  is  tbe  ]>urport, 
and  the  sole  purport,  of  the  cases  of  ^7  /*</*/< 
cC  F.  R.  Co.  V.  y^rrlhern  P.ic.  R  C».  VM)  L'.  S. 
1  [35:  77],  and  D.i^eref  Silf  Co.  v.  Tarpcij,  143 
U.  S.  241.  247  [Hr>:  iH)U,  lOOll.  cited  by  the 
plaintiff.  In  both  of  those  ea^es  the  writer  of 
this  opinion  had  the  lH>n»)r  to  write  the  opin- 
ions of  this  couri;  and  it  was  never  asserted  or 
pretended  thai  they  de«i(kd  anything  what- 
ever respecting  the  nnrtcrals.  but  only  that  the 
tiile  to  tlie  lands  granted  took  efTLCt.  with  cer- 
tain dcsignnted  exceptions.  Jis  of  the  date  of 
the  grant.  They  never  derided  anything  else. 
And  what  was  that  tide?  It  was  of  the  iantis 
which  at  the  time  of  the  i^ratit  were  not  reserved 
as  minerdl":.  and  of  the  Innds  which  at  tbe  time 
of  the  localitm  had  not  been  sold,  reserved,  or 
to  wl.ich  apre  emptiouor  homestead  right  had 
not  attached.  If  one  were  to  sell  land,  reserv- 
ing therefrom  the  minerals  of  gold  or  t-ilver 
found  therein,  and  tell  the  purchaser  to 
take  the  surveyor  and  measure  off  the  land, 
would  it  be  urged  or  pretended  that  the  mo- 
ment the  surveyor  asceriained  the  boundaries 
of  the  land  sold  the  reservation  of  minerals 
then  undiscovered  would  be  eliminated? 
Would  any  one  uphold  the  rea*.oning,  or  the 
doctrine,  which  would  assert  such  a  conclu- 
sion? And  can  any  one  sec  the  difference;  be- 
tween thecasenow  before  us  and  tbe  casesup- 
p()se<l?  Not  a  word  was  saidor  siiggested  in  the 
cases  cited  about  the  elimination  ol  the  reser- 
vation for  tbat  cau*!e:  and  not  only  in  the  cases 
cited  b}'  tbe  plaintilT,bul  ina  muUiludeof  other 
cases,  almost  without  number,  a  like  silence 
*wa8  observed.    In  none  of  them  was  it [3 16 
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prdnded  tint  tke  asralaioant  off  tht  I  iom  kinds,  and  mnfimg  ottMn  Hmt  of  sold 

loealioB  ot  Uk  lands  gnintnl  operated  to  vUh- 1  mud  silver.     It  was  s|ufsrlr  inhaibteed  and  li 


dfmw  frooi  the  graot  the  resenrataon  of  mioer- 
•!«  then  ondisckMvd.    Tlie  |e:imBt  did  not  rzifrl 


ij  distnrts  of  Uri^  exit-nl  was  catiicly  urn- 
ocrupied.     The  poiicy  of  Concrefa  aa  rxgw  cwcd 


wfihfMit  tke  election  of  minerals  literefioin^  j  in  i"s  numnrHis  i^iaou  ef  pu^iiic  laadn  to  aid 


in  tbe  etM^tmriikin  of  miiniad'f  lias  alvapi 
been  to  exc^u4^  tke  mineral  l«3i<ls  fmoi  tina. 
and  fes^rvc  liieni  for  special  ditspmitioQ.  as 


mxifl  CVwcrm  has  derluied  in  pm^niive  tcmis, 
that  tlie  Act  shail  noi  lie  onnvPiroed  to  embrace 
tlMfl»,  an'!  iL^re  is  n<*liiBn«-  in  any  of  the  cat^Mri 

€iie«I  in  the  pliLEnlstTs  ci'4:i«'n)ian  which  in- 1  seen  in  the  r>i&-<«wiire  acta  among  oiliers:  Ads 
dica*e»  in  the  »^sphte>t  de^ner  thai  the  oragiik;J  9  of  July  1.  l^d  ',lt  S-'«Y.  at  L.  48Bi|.  and  ot  Jnlj 
czcen«i*'»n  was  $:uk*«<v|iM-nl!ly  qualified.  J  2,  lf!^<(13  S^si   jS   L  o.7i>^  mikinf^  in^tau  lo 

It  set  m«  t'>  usaspixinasllan«ua|*ecanmmke  j  ahe  Usi^a^n  aa<i  <  >n«rai  l*ari£c  ('Wauspani'S: 
ft  that  Ibf  firu 3»;ion  of  CV»f>«i»^Ki  waff  lo  eielu^le  |  Act  of  Julj  4.  l^M  \ i  4  Sl«i.  at  L.  83|.  m^kiair 
fnctra  iibe  frrann  actual  miner^  land*.  whfSher  |  a  i^ruil  t^>  the  \nm  M^-oinJain  Itailruad  Cum- 
krown  <^r  onkrowo.  and  not  meieij  sucSi  »« ,  ptnr;  Act  of  Joly  13,  1^6$  il4  SlaL  at  L.  M). 
were  a!  th^  tine  kc<^iwn  lo  Ik  mineral.  Af<er  I  making  a  grant  !■>  she  P;ivrr«i11c  etc  Rail- 
the  plain' !9  ha.:!  0(«enf«>3ed  mi^h  all  the  ocnmli  i  raa«h  Act  -f  July  ZX  l^OO  iU  6lat.  at  L.  339). 
ti<r««r«  *»f  cbe  fiani.  performed  ererj  dn^j  le- 1  making  a  grant  to  the  C^-iiilarrnia  &  l>rc-r<«a 
spr^'H  B'j  ir.  and  am^ts^r  other  things  lliat  of  <  lUiln^^i.  fecrliuns  t  and  10;  Act  of  July  2«, 
df  ti-^iitf^liy  lixrcg  the  Isnc  of  the  rc^uic.  its  gran!  ;  19^  <14  S*aL  at  L.  t^ix,  making  a  gram  io  ibe 
wa<9t:l£  iimcled  to  od4  f<ertK*os  which  w«-rc  '  A^HntU' &  Pacific  Kaiilruad  and  U»  ihr  S-u?ii- 
Dt-ii  min<eT4ii  ac  Ibe  time  of  the  ^rant.  and  alj«t  im  P^fic  K:ii3nMi>';;  A<::  of  ll^ixh  2,  IVS7  til 
toih«>^ewkvkh  were  D««ire«ierTed.  solid,  cnuiieei.  '  :>tat.  al  L.  3ISk  making  a  sTftSt  to  the  S^i^ck- 
or  oi?i«^rwi«e  apprv^privttd.  and  were  free  fn4n  i  t(r»a  A  0»:*pe^«*}><*9i<H  Slat  3ioid;  Act  of  3Larrh 
pTe-tmp93>>a  saJ  oiber  claims  or  riirbts  at  the  |3.  ISri  (16  Stat,  at  L.  57-$%  making  a  grant  to 
tin«  tkx-  ^itte  nf  the  loaci  was  definiiely  fixed.  I  thcTex^^  PaciDc  U«3]r<*iuL  Inall  of  ihcsv-^^ei 
an-l  wa«  occupied  with  the  ocmtlitioo  that  all  i  and  in  a^l  grani<  of  ^ytublic  lands  in  niil  (318 
mirierti  Un<is  were  excludett  from  its  opeia- 1  of  failnifttifiw  minerais  (except  iron  aad  eiial) 
tion..  acJ  ihti,  in  lieu  theivof,  a  Iske  qitansiiy  i  hare  iwifunnEy  been  reserved,  and  in  no  ia- 
of  uBocrupicii  and  unappropriated,  affnetiJtUAi  !  stance  has  su^  a  graat  bem  held  lo  pasi 
land'4^  in  odd  sort »(•»«.  nearest  lo  the  line  of  |  them.  Patents  nsuevl  after  an  examinaiioa 
tlir  rttaLd,  mi:;2it  he  wk-cied.  j  and  determination  of  the  fact  by  the  gorem- 

There  is  in  our  judgment,  a  fandamental  |  ment  whether  portions  of  the  land  cBsbrarcd 
misTiake  made  by  the  pKintiff  in  the  con«ader-  i  in  sorb  grants  did  or  did  not  contain  other 
ation  of  the  granL  Mineral  lands  were  not  !i  minerals  have  been  heSd  as  eonduMve  la  mb- 
cooTered,  but  by  the  crant  itnelf  and  the  sub-  j  sequent  controTersies^  aad  of  this  we  shall 
frquent  reikolutian  of  0»n3a>»s  cited  weie  spe- 1  speak  more  fully  hereafter:  hot  graala  in  aid 
cifically  reserved  to  the  United  Spates  an-l  ex>  1  of  railroads  (and  we  speak  ot  no  other  grantil 
cey>tcd  from  the  operations  of  tbe  granL  1  before  such  determination  and  Kane  of  a  pa- 
Tb^prfore,  they  were  not  to  be  located  at  a^l,  1  tent  have  never  been  held  lo  pan  other  miner* 
aad  iT  in  fa  <:  located  they  could  nnt  pass  under  |  als  than  in>n  or  coal,  and  it  is  only  witk  other 
the  grsAt.  Jllsoeral  lands  beiiig  abacilutely  re- 1  minerals^  and  with  lands  containing  Ihcm,  that 
aervrd  from  the  inceptioo  of  the  gract.  i)oa-  !|  we  are  oonoemed  in  this  case, 
gren  furher  prr>vidcd  that  at  the  the  time  of  [  When  the  Act  was  passed  makfii|g  tke  gnoC 
the  location  of  the  road  other  landfi  should  be  |  to  the  plaintiff,  it  would  have  been  OBpovihlc 
excepted,  vtx,  those  previously  aold.  reserved.  I  to  state  with  any  aoconcy  what  parts  off  the 
or  to  which  a  hooMslead  or  pre-emption  right  \  tract  contained  aunerals  and  what  did  noL 
had  attached.  I  That  fact  eonld  oaly  be  aaoertained  affler  ex- 

it is  dcfllciiU  to  perceive  the  prindple  upon  |  tensive  and  careful  explorationsL  and  it  is  not 
3 17}  which  the  term  **'known'*is8oa^t  to  be]  reasonable  lo  suppose  that  Congreas  vonld 
inscfted  in  the  Act  of  Ooneresa,  either  to  limit  I  have  left  that  Important  fact  depeadeat  npcia 
the  extent  of  lis  grant  or  the  extent  of  its  min- "  the  simple  designation  by  t&e  plaiatiff  off  the 
cnl.thoughilspafpofclsspparent.  It  is  to  add  |  liae  of  its  road,  and  the  poeuble  disdosnre  off 
lo  the  convenience  of  the  grantee  and  enhance  ii  minerals  by  the  way,  inMead  off  Icnviag  it  la 
the  valne  of  its  grant.  But  lo  changa  the  I  future  and  special  explorations  for  their  dis- 
ling  of  the  Act  is  aot  In  the  power  off  the  j  coveiy.    To  suppose  that  Oo^grem 


pfauntiir.  aad  to  insert  by  eonsiraetlon  what  ia 
cxpiesdy  exdodcd  is  in  terms  prohibited.  Be- 
rndes  the  Inipoasibility.  aceonling  to  reoogniaed 


any  soch  limitatjoa  would  be  lo  impute  to  it  a 
desire  that  its  exclusion  off  minerals  ffma  the 
grant  should  be  dcffcatetL  which  it  ia  impuBsibh! 


rules  of  ooactmctioo,  off  incorporating  in  a  fio  admit.    It  is  conceded  that  in  the  interpfn> 
Matote  a  new  term — one  inconsistent  with  its  !i  trisn  of  aiatutes  like  the  one  heffora  oa,  reter- 


expras  iledaimtjona — there  are  many  reasons )  eoce  may  be  had  not  only  to  the  physioal  con- 
for  holding  that  the  omission  of  the  word  I  diiion  of  the  country  and  iteaiirroaMinga.b«l 


**koowD. "  as  deSnlng  the  extent  of  the  mineral 
lands  exclu^led,  was  purposely  intended. 

Tlie  grant  to  the  railroad  company  was,  as 
we  have  already  mentioned,  two  tboussad 
miles  ID  length  and  forty  miles  In  width,  BAk- 
isg  an  area  off  eighty  thouasad  aquare  miles, 
a  territonr  nearly  equal  in  extent  to  that  off 
Ohio  and'  Kew  York  combined.  This  Icni 
tofy  was  known  to  embrace  in  ila  hills  and 
■MHintnina  great  qnantitirs  of  minerals  off  var. 


that  its  political  conditions  and 
also  be  considered.  The  tract  granted' 
a  bi^U  believed  to  be  rich  in  minerals  oT  gold 
ai4  silver,  and  the  United  States  were  ai  the 
time  engaged  in  a  tetillic  conflict  for  the  pres- 
ervation off  the  Union,  incurring  an  immenm 
debt,  exceeding  two  thoosnnd  ■dltiana^  aad 
many  off  their  ciUzena,  engaged  In  Iheatraotlc; 
looked  forsrsnl  hopeffnily  and  confidently  la 
this  sooroe  for  relief  to  the  burdened  treaaary. 

IM  II.& 


lU»nmi  V.  NoaxMiuKa  Pacific  &  Go. 


ai»-ta 


Aad  we  cnuiol  wtih  nmmm  wippoac  tlmt, 
dor  thttmt  ctnruinstAiicei.  the  Uaiied  Blatn  m- 
fcaded  tluU  tlie  control  oi  tikis  sooreeof  wcalili 
aBdrrliefibuiildbei!skr-Dfn»BitlkciB.  lBpuae» 
319]*be]lirf  llimi  tikej  cuii&d  bavetleliienaelj 
dcMgned  in  this  hour  of  »<Kre  dislvcM  mad  fear- 
ful pressure  upon  thrir  fioanres^  lo  give  avmj 
to  a  corpofluaioa  of  Ihrirown  crcMtsoo  noionlj 
ma  imi>cri«l  donuiui  in  fauid  bal  tbe  brmndtesB 
wenlih  thitt  mi?hi  Ut  buried  in  tbe  mineral 
7ewim»  r«»vef¥d  Inr  8kl.  OOll  square  miles.  TImj 
kb;:w  thai  ibe  mineral  bdt  over  which  the  p>ro- 


Xifither  he  Bor  mmj  of  hit  aiibordiBalei 
autboriicd  to  determine  flnallr  the 
of  anj  lands  granted  or  make  aaj 
port  thereon.  Inf«»rmalinn  <»f  the  rharactrr  of 
all  lands  rarrejed  it  required  of  Hurr^ring 
odkcra.  to  far  as  knowletlge  mpeciinc  ihem 
is  obtained  in  the  coume  of  thrir  duii*>».  but 
thej  are  not  ck>the«l  with  auih^Miiiy  ii>  e^^^iceial- 
Ir  examine  &^  lo  these  matteis  ouM  nrof  lucir 
other  dutiea,  or  to  detevmine  them,  n<!>r  d'^^es 
ibeir  report  bare  anj  bin^iiing  forre.  I^  is 
tJmplj  an  addition  maile  lo  tbe  ^ent'ral  inf««- 


poerti  ratilrMul  was  to  pass  was  almost  eniirelj  |  mation  obtasn*^!  from  «liillrreiit  satMinri-s  nn  ihe 
unezploned.  TbeT,  therefore,  retaineil  from  |  subject.  In  C-4£  r.  Mttrklei/  (^  neci»i«i>iv»  D-  p(. 
thrir  jerant  the  mineral  landsw  wheiber  known  I  of  tbe  lolerior  reblins  to  Public  LAn«K  si^iT- 
or  unknown,  and  left  the  discoTerr  of  Uie  f  SI9|  Mr.  Tdler.  wbenSerr^-laryof  lbelnierii>»r. 
minerals  to  future  expfioraiiona,  and  their  dia  |  in  aoommooiniiion  toibeConimissioo*>rof  the 
po^itioo  to  future  ]egi&lali«in.     We  can  never  I  General  Liuid  Oifice,  speaks  at  larce  of  tbe  no- 


ailmit  that,  at  the  lime  and  under  tbe  cirenoi- 
stances  upon  which  ihe  rrant  was  made.  Con- 
greMK  intended  that  it«cVar  words  of  exrliiss«>n 
of  minerals  should  be  iairrpreted  to  mean  the 
exact  reverse — that  when  it  declared  tliat  "'no 
Act  of  Congress  grafting  lands  in  aid  of  rai% 
roads'*  pamed  during  Ihe  6%'Mion  oi.  1S>Si  (the 
•emioB  at  which  Ihe  grant  under  con&itlrraiion 
was  made)  should  **  be  construed  to  embrace 
minerals,**  it  meant  that  such  Act  might  be  su 
constru«fd.  Neeer  has  it  as  }ret  fallen  to  Con- 
gre«.s  lo  deceive  bj  its  kgidatioii  mnd  juggle  in 
this  waj. 

To  imrorporate  the  term  "known*  into  the 
Act  and  add  it  to  Ihe  deseripf  Ion  of  tbe  mineral 
excepted  would  also  contravene  a  aeitled  rule 
ta  the  cooslructioa  of  grants  like  tbe  one  le 
fore  ua.  that  nothing  will  pasa  lo  the  graalee 
bj  implicatioB  or  inference,  unle»  eaaenlial  to 
the  nse  and  enjojment  of  the  thing  granted, 
and  that  exceptions  intended  for  the  benefit  of 
the  public  are  to  be  maintained  and  liberallj 
construed.  As  Justlj  observed  bj  counsel  for 
the  defendant  in  th^  very  able  brief,  "the 
reservaiioa  in  the  grant  of  ndneral  lands  was 
intended  to  keep  them  under  government  con- 
trol for  the  public  good,  in  the  development  of 
the  mineral  resoiiroea  of  the  country,  and  the 
benefit  and  protection  of  the  miner  and  ex- 
plorer, instend  of  compelling  him  to  llligaie  or 
eapllnlaie  with  a  stupendous  corporation  and 
ultimately  succumb  to  soch  terms,  subject  to 
such  conditions,  and  amenable  to  aoch  servi- 
tudes as  it  might  see  proper  to  Impoae:  Tbe 
government  hM  exhibited  its  beneficence  in  ref- 
erence to  its  mineral  lands  aa  it  has  in  thedlspo- 
Mtlon  of  Its  agricnhnral  lands,  where  the  claims 
S'±OYwaA  rlghU  of  the  settlers  are  fully  pro- 
tected. Tbe  privilege  of  exploring  for  mineral 
lands  was  in  full  force  at  the  time  of  the  loca- 
tion of  the  definite  line  oi  tbe  road,  and  was  a 
richt  reserved  and  excepted  out  of  the  grant 
aTthat  time." 

8oaM  weight  is  sooght  to  be  given  by  eoon- 
ael  of  the  fSuntiff  to  the  allegation  that  the 
laads  in  controversy  are  includi^  in  the  sedioo 
which  was  surveyed  in  1868  and  a  plat  thereof 
^led  by  the  surveyor  in  the  local  hmd  oflloe  in 
September  of  that  year,  front  which  it  is  as- 
aerted  that  the  character  of  tbe  land  was  ascer- 
tained and  determined,  and  reported  to  be 
agricultural  and  not  mineral.  But  Ihecon- 
dusive  answer  to  mch  alleged  determination 
aad  report  la  that  the  maltera  to  which  thev 
lelale  wen  BOt  left  to  the  surveyor  general. 


•atiOBS  of  surveyor?,  and  KftrdL:  ''Public  and 
oAletal  informalicm  was  the  «<'bj«^t  of  tlMR<« 
nosaiions,  with  a  view  lo  preTesiiin^  entry  un- 
til tbe  facts  are  finally  det-rrroined.  They 
should  be,  and  they  are,  onir  prima  fsr^p*  evi- 
dence, and  subject  to  be  reiNiKied  by  «iii^f:s«*- 
t<»nr  proof  of  the  real  character  of  the  UimI.** 
The  determination  of  the  character  of  the  bnd 
grantetl  by  Congrcsa,  in  any  caM^,  whHlier 
agricultural  or  mineraL  or  swamp  or  timloer 
famd,  is  placed  in  the  officers  of  the  Land  lle- 
pirtment,  iih««e  action  is  subject  to  the  revi- 
sion of  the  Commi:^4oner  «>f  Ihc  Genrral  LaimI 
Offire,and  on  appeal  from  him  bj  iIk^ Strrriarr 
of  the  ^Interior.  Under  their  direction  [1122 1 
and  supervisaon  the  actuaii  character  «»f  I  he  LtnJ 
may  be  determined  ami  f  ully  eOabHislMrtL  Tlie 
effect  of  a  patent  isMied  by  them  un«ier  the  au- 
thority (^  Congress,  aa  to  sucJi  matters,  we 
shall  presently  consiiW.  In  the  present  caso 
the  mineral  character  of  the  lands  in  coniro. 
versy  is  coonded.  They  are  altetred  in  the 
complaint  to  be  mineral  lands  containing  gold 
and  silver  and  other  precious  metals. 

Nor  is  there  anv  force  in  Ihe  averments  that 
in  November,  18681.  Ike  plaintiff  listed  Ihe  sec- 
tion embracing  the  minoal  landsin  controver- 
sy, with  other  sections,  as  portions  of  its  erant, 
sind  filed  the  lists  in  the  local  land  o;llre  at 
Hdena  and  paid  the  receiver's  fees  for  filiag 
the  same;  and  that  the  register  and  receiver 
accepted,  allowed,  aad  approved  the  list,  and 
certified  the  same  to  the  Oommi»si«>ner  of  tho 
General  Land  Office,  and  that  ao  part  of  tha 
fees  hasevcrbeoi  refunded.  The  Act  of  Con- 
grem  does  not  provide  that  selections  of  thn 
lands  by  the  plaintiff,  as  a  part  of  its  grant, 
shall  in  any  respect  chaa^  its  purport  and 
effect  and  eliminate  any  of  its  reservations;  nor 
does  it  empower  the  f>fficcn  of  the  local  land 
office  to  accept  the  list  as  conclusive  with  re- 
spect to  such  grant  in  any  particular.  There 
was,  therefore,  no  obligation  on  the  part  of  any 
one  to  refund  to  the  plaintiff  the  fees  paid  on 
filing  the  list  mentioned,  when  an  attempt  ia 
Blade  to  do  away  with  its  supposed  effect. 

There  is,  in  our  opinion,  no  merit  in  any  of 
the  positions  advanced  by  the  plaintiff  in  sup- 
port of  its  claim  lo  the  mineral  lands  in  con- 
troversy. The  language  of  the  grant  to  iha 
plaintiff  is  free  from  ambiguity.  The  exclu- 
sion from  its  operation  of  all  mineral  lands  is 
entirely  clear,  and  if  thero  were  any  donbt  rn- 
8pe<uiog  it.  the  established  rule  of  oonstructinn 
applicable  to  statutes  making   such  grants 
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wonld  compel  a  construction  favorable  to  the 
grantor. 

Some  reference  should  be  made  here  to  tlie 
lanji^uage  u«o<l  in  the  rasps  f)f  Drffehnck  v. 
Jhtrk/,  115  U.  S.  399  [21):  4*25).  and  Dim  v. 
Wie/'fx^M,  139  U.  S.  507  |3.).  2'SH],  as  it  is  con- 
len(i<'d  that  it  is  in  conHiot  with  the  views  ex- 
prep<ed  in  the  present  case.  If  so,  the  writer 
nf  iht«  nj)inion,  who  was  also  tlie  writer  of  tlie 
322]  opinions  in  *boih  of  tlic  cases  cited,  must 
iiiiic  the  responsibility  of  any  contlint  with  the 
views  now  expressed.  It  is  more  important  tl»at 
the  court  should  be  ric^ht  upon  later  and  more 
elaboiftio  consideration  of  the  cases  than  con 
Kistcni  with  previous  declarations.  Tliose  doc- 
trines onl}' will  eventually  stand  which  benr 
the  fitiiclt'St  ex miinutiou  and  the  test  of  ex- 
perience. 

The  case  of  Vi'ffth.tck  v.  TJawke  arose  in  this 
wi.«ie:  The  plairailT  asserted  title  to  mineral 
lands  under  a  patent  of  the  United  States, 
fountled  upon  an  entry  under  the  laws  of  CVin- 
grevs,  for  the  sale  of  mineral  lands.  T!»e  de 
fendnnt.  not  liavin/:;  the  legal  title,  ciniined  a 
iM'tier  right  to  the  premises  by  virtue  of  :i  pre- 
vious occupation  of  them  by  his  grantor  as  a 
lot  on  a  portion  of  the  pubic  lands  appropri- 
ated and  used  as  a  town  site — that  is.  sell  led 
upon  for  purposes  of  trade  and  business,  and 
not  for  agriculture,  and  laid  out  into  streets, 
lots,  blocks,  and  alleys  for  that  purj^ose.  Ami 
it  was  held  by  this  court  that  no  title  from  the 
I'niled  States  to  lanii  known  at  the  lime  of  sale 
!o  b(*  valuable  for  its  minerals  of  gold,  silver, 
cinnabar,  or  coj>per  could  be  obtcineci  under 
the  pre  eniption  or  homestead  laws,  orthe  town 
site  laws,  or  in  any  other  way  than  as  pre- 
scribejl  by  the  laws  specially  auihori/.ini:  the 
sale  of  such  lanfls.  These  three  cases.  lhf»ve 
imderthepre-euipiion  and  honiesiead  lawsand 
town-site  Act,  were  r-]:i«sed  toireMier.  It  w;is 
found  iliat  under  the  prc-en)piion  and  home- 
stenl  Act  lands  containing  known  saline  depos- 
its and  mines  could  mmI  bo  pui<hased.  In  l1ie 
town  site  A<  t  It  was  provi<k(l  that  by  virtue  of 
its  provisions  no  tlllectuild  be  acquired  to  any 
mine  of  gold,  silver,  cinnabur,  or  copper,  or 
to  any  valid  ?nining  claim  (tr  )»f)«'="ssion  held 
under  existing  luws.  Aiui  und -r  the  mineral 
Act  of  (>)ngre>s  it  was  provided  that  in  all 
cases  lands  valuable  for  minerals  should  be  re 
perved  from  ^ale  except  as  othervvlse  ex]>n'ss|y 
provided.  Tlie  court  held  that  under  those 
acts  laud  could  be  purcluised  which  was  not 
known  to  bf  mineral:  and  from  this  the  infer 
cnce  was  drawn  that  only  lands  known  at  the 
lime  of  the  sale  to  be  valuable  for  minerals 
could  be  excluded,  and  if  th(;y  were  not  Ihu^ 
known  to  bo  valuable  for  minerals  a  sale  might 
IVJt  'J]be  had.  *  This  was  not  a  case  arisi  ng  u  j>on 
a  grant  like  the  one  under  consitleration  at  j>res- 
ent;  but,  inasmuch  as  the  law  of  Congress  au 
tlmrized  lauds  valuable  for  minerals  to  be  sold 
generally  under  ti.e  mineral  Act,  and  exeluded 
from  sale  mineral  lands  when  elaimed  for  liomo- 
sN'ads  or  pre  empiion  or  for  town  sites,  it  was 
thought  that  these contlictinc:  provisions  uf  law 
would  be  reconciled  by  simply  excluding  from 
the  sale  lands  known  at  the  time  to  be  mineral. 
IJut  that  case  has  no  bearing  uoon  the  f^resent 
one  involving  the  construction  of  an  A<t  of 
Congress  declaring  in  express  terms  that  no 
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mineral  lands  shall  be  conveyed  by  the  grant 
made. 

The  case  of  Davis  v.  WiehWd  was  an  actioc 
on  the  part  of  a  mineral  claimant  who  h!id 
obtained  a  patent  in  January,  1880,  of  a  p»r- 
eel  of  land  within  the  exterior  limits  of  Butte 
town  site,  subsequently  to  the  patent  for  the 
town  site. 

When  the  entry  of  the  town  site  was  bad 
and  the  patent  issued,  and  a  sale  was  there- 
after  made  to  the  defendant  of  the  lots  held 
by  him,  it  was  not  known — at  least,  it  {\(w* 
not  appear  that  it  was  known — that  th«-re  wre 
any  v.jhiable  mineral  lands  within  the  town 
site,  and  the  question  was  whether  in  tlie  ah 
sence  of  this  kiuiwledge  the  defi-nd  itit,  who 
clairnejl  undf.r  the  town  site  ]iM?eni.  could  be 
depriveii  by  the  laws  of  the  United  States  of 
the  premi-cs  purchased  and  f»C(Upied  by  him. 
becMUse  of  a  subM-'pient  di«'cover\*  of  mini*! 
als  in  them.  an<l  the  issue  of  a  pati-nt  to  liie 
dis:(»verer  und<T  whom  the  plaint' IT  claime<i. 
The  court  said  thil  the  deelaration  tliat  nr 
title  could  be  aequinMi  utirl-rthe  provi-^ions  re- 
lating to  such  town  sit*  s  an«l  the  .s*jle  of  land* 
therein  to  any  mine  of  gold,  silvc  r.  cinnabar, 
or  copper,  of  to  any  valid  n^.mlnj  irlaim  or 
posses-sio!)  held  und«  r  ex:>=!n.r  \\\\<,  wcuil.f 
seem  on  tirs?  ifupreswldn  '«>i-Mi'*Iniie  m  P'-'iv- 
aiion  of  such  mines  in  t!ie  Ia:id  s  «Id,  ami  of 
mining  claims  on  Ijcim.  to  the  I'n't.d  Stairs 
btit  such  was  held  not  to  he  tlu»  ?ieeevmrv 
meaning  of  the  term>  u^<  d:  in  Ptric!u«<-*  iiiey 
importcjl  only  that  ihe  pr«ivi»*ioM-  by  wliicsi 
the  title  to  thfi  land  in  vuch  im-a  n  ^ifcs  ^va'* 
♦!an<^ferred  should  not  be  the  means  r>f  passiiii 
a  title  also  to  mines  of  gold,  silver,  einuisar, 
or  copper  in  the  land,  C)rto  valid  ni!nlng#laini«^ 
(»r  possessions  thereon;  but  *Jliat  tlay  [H24 
were  to  be  read  in  conneeiion  with  th**  chiu'^e 
protecting  ixi«»tirig  rights  to  mineral  vfinQ;  anrf 
with  the  (I'lalifioaiion  unif ormly  -teeompAiiy 
irig  exreptions  in  acts  of  Congress  of  iniiier.'i! 
lands  fr(»m  grant  or  .mUc.  Tlius  read,  thf 
court  held  tliat  thev  merely  prtdiibiie*!  the 
p,»s-'ige  (»f  title  under  tlie  provisions  of  the 
town  site  laws  to  mines  of  gold,  silver,  cinna- 
bar, or  copper,  which  were  known  to  exist  oc 
theis^ueof  the  town  siie  patent,  and  i<»  min 
ing  I'laims  and  mining  i>osseRsic)ns.  in  rcsju'ct 
to  which  such  proceedings  had  been  tHk«n 
under  the  law  or  the  cu'^ttun  of  miners,  .as  to 
reinlerthem  valid,  creating  a  property  r'ghl  in 
the  holder,  and  not  to  prohibit  tlie  acquisition 
tor  all  time  of  mines  whi<:h  llien  Lay  buiied 
unknown  in  the  depths  of  the  earth.  The 
patent  for  tlie  town  site  was  therefore  held  to 
cover  minerals  subsequently  discovered  in  the 
lands  patensed.  The  patent  was  in  law  a 
declaration  that  minerals  did  not  exist  in  the 
premises  when  it  was  issued,  and  the  subse- 
(pient  acquisition  of  minerals  in  the  town  site 
was  within  the  specific  auihorizalion  of  the 
Act  of  Coni:re>s  that  all  valuable  minerals 
should  be  open  for  exploration  and  sale. 
There  is  a  marked  disijnciion  between  that 
case  under  the  town  site  law,  and  the  present 
case,  under  a  grant  of  Congress  excluding 
mineral  lands  from  its  operation,  although  ll 
is  conceded  that  some  of  tlie  language  used  it 
broader  than  the  necessities  of  the  case  re- 
quired.    Yet  the  effect  given  to  the  town  site 
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palCBt  win  be  fomd  nol  JBcanfalcnt  with  the 
Tieva  hcrtnf icr  ezpfcncd  in  Ube  pmmt  case. 

Some  effect  is  abo  MNifhito  be  givm  to  tbe 
ieet  thai  Ccni^ien  antboiiaed  the  Koribrra 
FKiflc  Railroad  CmniMinj  to  placr  a  Bondage 
npoB  its  CBtire  jMopritT.  AdHditiDfr  tbai  auch 
is  tbe  fact,  tiie  coDcliuiai  claiaacd  doca  wA 
follow.  ODDj^naa  tbcreby  only  authorized  a 
upcMi  the  iHopcTlT  g;nuiitcd  to  tlie 
which  waa  the  landa  withoat  min- 
The  mortgage  could  not  cover  BMire 
thao  the  profrfi j  ipaDtcd.  So  alao  it  ia  aaid 
that  the  ssalca  and  icnitories  thmogh  which 
the  road  p  isms  would  not  lie  able  to  tax  the 
pmfMTtT  of  the  companj^nnks  thej  coo^d  tax 
«be  wh»le  pmpcrtj,  miBcrals  as  wdl  as  iMids. 
3:25]  We  do  not  are  vhj  not.  *The  anihoritj 
to  lai  the  properlj  granted  to  the  oompaaj  did 
nol  pTeauthotilf  to  tax  iheininerals  which  were 
nol  granted.  Tbe  pmperijr  cmild  be  appraised 
wilhout  incrodioff  anj  cM>nsidrration  of  the 
mineral?.  The  value  of  the  property  exriud- 
ing  the  minerals  roukd  l>e  as  welt  csslunaled  as 
iia  value  including  them.  The  property  could 
lie  taxed  far  ila  vahie  to  the  extent  of  the 
title  which  is  of  the  Sand. 

The  grant  under  couMtteniticMi  is  one  of  a 
public  naluie.  It  covers  an  immcBae  domain, 
gieatcr  in  extent  than  the  arm  of  acme  of  our 
largest  Mates,  and  It  must  be  atrictl  j  construed. 
Il  would  seem  from  the  frequency  with  which 
we  haveannouncetl  Ibis  doctrine  ihst  it  should 
be  forever  dosed  against  funher  question,  but 
as  the  most  extravagant  pnrtensions  are  made 
in  the  pIsinlilTs  conslmclioB  of  the  present 
grants  we  will  ventore  to  refer  to  one  or  two 
of  the  impofftanl  judicial  dedaraticms  on  thai 
•-ul'ject. 

1  he  general  rule,  when  grhnis  relate  to  mal- 
tcTs  of  public  Intereai.  is  thus  forcibly  ex- 
preitsed  by  Chiff  Jm$iiem  Taney:  ''The  ot^ 
ji-rc  and  end  otf  all  government,"  said  Ihe 
I  hief  Ju«ilce.  speaking  for  the  court,  "ii  to 
pnHnote  the  happiness  and  pros^periiv  of  Ihe 
omimunity  by  which  it  is  cbtsblished;  and  it 
can  never  be  asmmed  that  the  government  in- 
Si-uflrd  lo  diminish  its  power  of  accomplidb- 

ing  tbe  end  for  which  it  was  created 

The  continued  existence  of  a  government 
would  be  of  no  creat  value,  if  by  implications 
and  presompticms  it  was  disarmed  of  the  pow- 
ers necessary  to  accomplish  Ihe  ends  of  its 
creatioo;  and  Ihe  fuiicli<»ns  it  was  designed  to 
perff»rm  tran^ferrvHl  to  the  hands  of  privileged 
corporalifmB.''    ChatHaRner  Brid^   Prvftn^ 

|f:80(«). 

In  Leawmwora,  L.  S  G.  R  G^  w.  IPmUml 
SUUtP,  dd  U.  S.  73S  [23:6^]  this  court  said: 
**  The  rules  which  govern  the  interpffftatioB 
of  kgialalive  grants  .  .  .  apply  as  well  to 
granuof  lands  to  slates  to  aid  in  building 
railroads  aa  lo  grants  of  special  privtiecea  to 

Ci  vale  corporations.  In  both  casee  the  legis- 
ture,  pminpted  lyy  the  supposed  wants  of 
the  public,  confers  <m  oibera  the  means  of  se- 
curing an  object  the  accomplishment  of  which 
8S6]  it  decires  to  promoie.ljui  declines  to  *ini- 
denake.  .  .  .  If  the  terms  nre  plain  and  unam- 
biguous, there  can  be  no  difliculty  in  interpret- 
ing them;  but  if  they  admit  of  different  mean- 
ings, one  of  extcBMOB  and  tme  of  limitatioii, 
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they  must  be  accepted  in  a  acase  f  avurable  In 
the  grantor." 

In  Wim^mm^^P.R,  €b.  t.  Awncy.  IISU. 
S.  619  [28: 1109].  speaking  of  the  construrlion 
of  legi^ive  granla,  the  court  aaid:  "Th^ 
are  to  receive  such  a  constmcliOB  as  will  carry 
out  the  intent  of  Gongtcss.  however  difficult  it 
might  be  To  give  full  effect  to  the  language 
used  if  the  grants  were  \ff  instruments  of 
private  conreyance.  To  asceilain  that  intcst 
we  must  kK»k  lo  the  eondition  of  the  country 
when  the  acta  were  passed,  as  well  as  to  the 
purpose  declsied  tm  their  face,  and  icad  all 
parts  of  them  together.** 

The  earnest  conienlion  of  the  coDnsel  of  the 
plaintiff  arises  principally,  we  think,  from  an 
unfounded  apprelienfion  that  our  interpret- 
ation will  lead  u>  uncertainly  in  the  titles  of 
the  country.  If  the  exception  of  the  govern- 
ment is  nt»t  limited  to  kmmtm  minerals  the  title; 
{ it  is  said,  may  be  defeated  years  afl«j  the 
I  land  baa  passed  into  the  hands  of  Ihe  graaiee, 
and  impruvemenla  of  great  extent  and  value 
have  been  made  upon  its  faith.  It  is  conceded 
lo  be  of  the  utmost  importance  to  tbe  prosper- 
ity of  the  oountiy  thai  titles  to  Sand  and  to 
minerals  in  them  shall  be  setiled,  and  not  be 
the  .subject  of  constant  and  ever  rr<nirring 
disputes  and  litigation,  to  tbe  disturbance  of 
Ii  Individuals,  and  the  anaoiance  of  the  public 
We  do  not  think  that  any  apprehension  of 
disturbance  in  lilies  from  the  views  we  assert 
need  ariae.  Tbe  law  places  under  the  super- 
vision of  the  Interior  Department  and  its  snb- 
offdinale  offieoa,  acting  under  ita  direction,  the 
control  of  all  malten  affecting  tbe  dispuaitioa 
of  the  public  lands  of  the  United  States,  and 
the  adjustment  of  private  claims  to  them  under 
the  legislation  of  CongrcnL  II  can  hear  con- 
testants and  decide  upon  the  rcsKpective  merits 
of  their  elaima.  It  can  investigate  and  aeltle 
the  contentions  of  all  petsc^ns  with  respect  to 
such  dsims.  Il  can  here  evidence  u|<on  and 
determine  tbe  character  td  lands  to  whicJi  dif- 
ferent panics  assert  a  right;  and  when  the  con- 
troveisy  before  it  is  fully  cm^idered  and  t^ntled, 
*i!  can  issue  to  the  rightful  claimant  lhe[327 
patent  provided  by  law.  •  f^pccif^v  ing  that  the 
lands  are  of  Ihe  character  for  which  a  patent  ia 
\  authorixed.  It  can  Ihua  determine  vrhether 
the  lands  called  for  are  swamp  lands,  timber 
lawls,  agricultural  lands,  or  mineral  land«,  and 
»o  designate  them  In  the  |Mi«mi  which  it  iasoes. 
The  Acrt  of  Congress  making  the  grant  lo  the 
phiinllff  provides  for  the  issue  of  a  patent  to 
the  grantee  for  the  land  claimed,  and  as  the 
grant  excludes  mineral  lands  in  the  dlredioD 
for  such  patent  to  issue,  the  Ijuid  Office  can 
examine  into  the  character  of  Ihe  lands^  and 
designate  it  in  its  conveyance. 

It  is  the  established  doctrine^  expressed  ia 
numerous  decisions  of  this  court,  that  wherever 
Congress  has  provided  for  the  disposilion  (^ 
any  portion  of  the  public  landa,  of  a  particu(ar 
character,  and  authorixes  the  officera  of  the 
Land  Drpartment  to  issue  a  patent  for  such 
land  upon  ascertainment  of  certain  facts,  that 
department  has  jurisdidioB  to  inquire  into  and 
determine  as  to  the  existence  of  such  facts,  and 
in  the  absence  of  fraud,  imposition,  or  mistake, 
its  determination  is  conclnaiveagaiiiitcollaterai 
attack. 
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In  81,  Lovis  SmeU.  <fc  Rff,  Co.  v.  Kemp,  104 
U.  S.  651  [26:  880],  Ihis  court  thus  spoke  of 
the  Land  Uepartment  in  the  transfer  of  public 
lands:  *' The  patent  of  the  Uniled  States  is 
the  conveyance  by  whicli  the  nation  passes  its 
title  to  porlionsof  the  public  d(»niain.  For  the 
transfer  of  that  title  the  law  has  made  num- 
erous provisions  designating  the  petsons  who 
inay  acquire  it  and  the  terms  of  its  acquisition. 
TliJit  the  provi.si(»ns  may  be  properly  carrie<i 
out  the  Land  Department,  as  part  of  the  ad- 
miniNiraiive  and  executive  branch  of  the 
covnnmont,  has  b^en  creHted  to  supervise  all 
the  various  proceedings  taken  to  obtain  the 
title  from  their  cnmniencement  to  their  cloj^e. 
In  iho  course  of  their  duty  the  officers  of  that 
dcpurlment  are  constantly  called  upon  to  hear 
texiirudny  as  to  niuturs  prcscnteti  for  their 
coiisjiIciMtion  and  to  pass  upon  its  competency. 
crt  «iil'i!ily.  and  weight,  lu  Ihut  capacity  they 
excnise  a  judicijil  function,  and  llierefore  it 
has  l»en  held  in  various  in.^tancesby  this  court 
that  their  ju<'gment  as  to  matters  of  fact  prop- 
erly determinable  by  them  is  conclusive, 
iJ28]*when  brouirht  to  their  notice  in  a  collat- 
eral proceeding.  Tlieir  judgment  in  such  cases 
is  like  that  of  other  special  tribunals  upon 
matters  within  their  jurisdiction,  unassailable 
except  by  a  direct  proceeding  for  its  correction 
or  annulment.  The  execution  and  record  of 
the  patent  are  the  final  acts  of  the  officers  of 
the  government  for  the  transfer  of  its  title, 
and  as  they  can  be  lawfully  inrformed  only 
after  certain  steps  have  been  taken,  that  in- 
btrument.  duly  signed,  countersigned,  and 
seale(i.  not  merely  operates  to  pass  the  title,  but 
is  in  the  nature  of  an  official  declaration  by 
that  branch  of  the  government  to  which  the 
alienation  of  the  public  lands  under  the  law 
is  intrusted,  that  all  the  requirements  prelim- 
inary to  its  issue  have  been  complied  with. 
The  presumptions  thus  attending  it  are  not 
open  to  rebuttal  in  an  action  of  law." 

In  Steel  v.  Si.  I^uii  Smelt,  db  Ref,  Co,  106 
U.  S.  450  [27:  227J,  the  language  of  the  court 
was  that:  "The  Land  Department,  as  we 
have  repeatedly  said,  was  rslabli^hed  to  super- 
vise various  proceedings  whereby  a  convey- 
ance of  the  title  from  the  United  States  to 
portions  of  the  public  domain  is  obtained,  and 
to  see  that  the  requirements  of  different  acts 
of  Congress  are  fully  cooiplied  with.  Neces- 
sarily, theref(»re.  it  must  consider  and  pass 
upon  the  qualification  of  the  applicant,  the 
acts  he  has  performed  to  secure  the  title,  the 
Dature  of  the  land,  and  whether  it  is  of  the 
class  which  is  open  to  sale.  Its  judgment 
upon  these  matters  is  that  of  a  special  tribunal, 
and  is  unassailable  except  by  direct  proceed- 
ings for  its  annullment  or  limitation.*' 

In  Ilmthw.  Wallace,  138 U.  S.  673  [34: 1063], 
it  v\as  held  that  "  the  question  whether  or  not 
lands  returned  as  'subject  to  periodical  over- 
flow' are  'swamp  and  overflowed  lands'  is  a 
question  of  fact  properly  determinable  by  the 
Land  Department."  And  Mr.  Justice  Lamar 
added:  *'It  is  settled  by  an  unbroken  line  of 
decisions  of  this  court  in  land  jurisprudence 
that  the  decisions  of  that  department  upon  mat- 
tei-s  of  fact  within  its  Jurisdiction  are,  in  the 
absence  of  fraud  or  imposition,  conclusive  and 
binding  on  the  courts  of  the  country."  If  the 
Land  Department  must  decide  whatlands  shall 
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not  be  patented  because  reserved,  sold.granteda 
or  other  wi.«»e*appropriated, or  because  not  [320 
free  from  pre  emption  or  other  claims  or  right 
at  the  time  the  line  of  theroHd  is  definitely  fixed, 
it  must  also  decide  whether  lands  are  excepted 
l)ecau8e  they  are  mineral  lands.  It  has  always 
exercised  this  jurisdiction  in  patenting  lands 
which  were  alleged  to  be  mineral,  or  in  refus- 
ing to  patent  them  bccnuMu  the  evidence  was 
insufficient  to  show  that  the}'  contained  min- 
erals in  such  quantities  n»  to  justify  the  issue 
of  the  patent.  If,  as  sugL'Cited  by  coun-cl. 
when  the  Secretary  of  the  Interior  has  under 
consideration  a  lis;  of  lands  to  lie  patented  to 
the  Kortijcrn  Pacific  Hallroad  Company,  it  is 
shown  that  part  of  said  lauds  contain  minerals 
of  gold  and  silver,  discovered  since  the  com- 
pany's location  of  its  roatl  opposite  lherc'<».  he 
would  not  pel  form  his  dutv,  stated  in  Kni'/ht 
V.  United  Land  Asso.  142 *U.  8.  178  [:r^:i)^0J. 
as  the  "supervising  agent  of  the  goveminent 
to  do  justice  to  all  claims  and  preserve  the 
rights  of  the  people  of  the  United  8tat(»s,*'  by 
certifx  iiig  the  list  until  corrected  in  accordance 
with  the  discoveries  made  known  to  the  de- 
pjutmcnt.  lie  would  not  otherwise  discharge 
the  trust  rc])i)sed  in  him  in  the  administration 
of  the  law  respecting  the  public  domain. 

There  are  undo'ihledly  many  cas<'S  arising 
before  the  Lnnd  Dcpurlmenl  in  the  disposition 
of  the  public  lands  where  it  will  bea  mnller  of 
much  difileuiiy  on  the  part  of  its  officers  to 
ascertain  with  accurancy  whether  the  lands  to 
be  disposed  of  are  to  be  deemed  mineral  lands 
or  agricultural  lands,  and  in  such  cases  the 
rule  adopted  that  they  will  be  considered  min- 
eral or  agricultural  as  they  are  more  valuable 
in  the  one  class  or  the  other,  may  be  sound. 
The  officers  will  be  governed  by  the  knowledge 
of  the  lands  obtained  at  the  time  as  to  their 
real  character.  The  determination  of  the  fact 
by  those  officers  that  they  are  one  or  the  other 
will  be  considered  as  conclusive. 

In  the  ca^-e  of  the  Central  Pac.  R.  Co.  v. 
VaUntine,  11  U.  8.  Land  Dec.  238.  246.  the 
late  Secretary  of  the  Interior,  Mr.  Noble, 
speaks  of  the  practice  of  the  Laud  Depart- 
ment in  issuing  patents  to  railroad  lands.  His 
language  is:  '*The  very  fact,  if  it  be  true, 
that  the  office  of  the  patent  is  to  define  and 
identify  the  land  granted,  and  to  evidence  the 
*title  which  vested  by  the  Act,  necessari  [3tl0 
ly  implies  that  there  exists  jurisdiction  in  some 
tribunal  to  ascertain  and  determine  what  lands 
were  subject  to  the  grant  and  capable  of  pass- 
ing thereunder.  Now,  this  juris<lictioo  is  in 
the  Land  Department,  and  it  continues,  as  we 
have  seen,  until  the  lands  have  been  either 
patented  or  certified  to  or  for  the  use  of  the 
railroad  company.  By  reason  of  this  jurisdic- 
tion it  has  been  the  practice  of  (hat  depart- 
ment for  many  years  past  to  refuse  to  issue 
patents  to  railroad  companies  for  lands  found 
to  be  mineral  in  character  at  any  time  before 
the  date  of  patent  Moreover,  I  am  informed 
by  the  officers  in  charge  of  the  mineral  divi- 
sion of  the  Land  Department  that  ever  since 
the  year  1867  (the  date  when  that  division  was 
organized)  it  has  been  the  uniform  practice  to 
allow  and  maintain  mineral  locations  within 
the  geograptdcal  limits  of  railroad  grants, 
based  upon  discoveries  made  at  any  lime  be- 
fore patent  or  certification  where  patent  is  not 
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required.  This  practice  having  been  uni- 
formly followed  and  generally  accepted  for 
so  long  a  time  there  sbould  be,  in  my  Judg- 
ment, the  clearest  evidence  of  error  as  well  a8 
the  strongest  reasons  of  policy  and  justice 
coni rolling  before  a  departure  from  it  should 
be  sanctioned.  It  has,  in  eilect,  become  a 
rule  of  property." 

It  is  true  tha\  the  patent  has  l)een  i^^sued  in 
many  instances  without  the  invent i};ni ion  an(i 
consideration  which  the  public  interest  re 
quires;  but  if  that  has  been  done  without 
fraud,  though  unadvisedly  by  otlicers  of  the 
government  charged  with  the  duty  of  super 
•vising  and  attending  to  the  preparation  and 
issue  of  such  patents,  the  consfcpience  must 
be  borne  by  the  government  until  by  further 
legislation  a  stri<*ter  regard  to  their  duties  in 
th:it  rti«pect  can  be  enforced  up(»n  them.  The 
fact  remains  that  under  the  law  the  duty  of 
determining  the  charneter  of  the  lands  grnntect 
by  Congress,  and  staling  it  in  insiruinenis 
transferring  the  title  of  the  government  to  the 
grantees,  reposes  in  officers  of  the  Land  De- 
partment. Until  such  patent  is  issued,  detin- 
ing  the  character  of  the  land  granted  and  show- 
ing that  it  is  non  mineral,  it  will  not  comply 
with  the  Act  of  Congress  in  which  the  grant 
before  us  was  made  to  plaintiff.  The  grant, 
331]  even  when  all  the  acts  required  *of  the 
grantees  are  performed,  only  passes  a  title  to 
non  mineral  lands;  but  a  patent  issued  In  prop- 
er form,  upon  a  judgment  rendercf  I  after  a  due 
examination  of  the  sul)ject  by  officers  of  the 
Land  Department, charged  with  its  preparation 
and  issue,  that  the  lands  were  non-mineral, 
would,  unless  set  aside  and  annulled  by  direct 
proceedings,  estop  the  government  from  con- 
tending to  the  contrary,^and  as  we  have  already 
said  in  the  absence  of  ftaud  in  the  officers  of 
the  department,  would  be  conclusive  in  sub- 
sequent proceedings  respecting  the  title. 

The  delay  of  the  government  in  issuing  a 
patent  to  the  plaintiff,  of  which  great  com- 
plaint is  made,  does  not  affect  the  power  of 
the  company,  to  assert  in  the  meantime,  by 
possessory  action  (as  held  in  De^eret  Salt  Co. 
v.  Tarpey,  142  U.  8.  241  [35:  999] )  its  right  to 
lands  wbich  are  in  fact  non  mineral.  But 
auch  delay,  as  well  observed,  cannot  have  the 
efftct  of  entitling  it  to  recover,  as  is  contend- 
ed in  this  case, lands  which  it  admits  to  be 
mineral.  The  government  cannot  be  reason- 
ably expected  to  issue  its  patent,  and  it  is  not 
authorized  to  do  so,  without  excepting  mineral 
lands,  until  it  has  had  an  opportunity  to  have 
the  country,  or  that  part  of  it  for  which  a 
patent  is  sought,  sufficiently  explored  to  jus- 
tify its  declaration  in  the  patent,  winch  would 
be  taken  as  its  determination,  that  no  mineral 
lands  exist  therein. 

On  the  other  hand,  an  affirmance  of  the 
Judgment  in  this  case  would  enlarge  the  grant 
of  the  government  against  its  oft-repeated  ex- 
ception of  mineral  lands,  and  give  to  the 
plaintiff  the  Taat  mineral  wealth  of  the  states 
through  which  the  grant  passes.  It  would 
render  the  plaintiff  corporation  imperial  in  its 
resources— one  that  would  far  outshine  •*  the 
wealth  of  Ormus  and  of  Ind."  And,  as  coun- 
sel justly  observes,  the  same  rule  would  ap 
ply  to  all  our  transcontinental  railroads  and 
give  to  them  Dearly  all  our  mineral  lands, 
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when  Congress  has  time  and  again  declared 
that  they  should  have  no  mineral  lands.  Hud 
that  no  Act  of  Congress  should  be  construed 
to  give  them  any;  and  that  they  **  in  all  cnscs 
shall  be  and  are  reserved  exclusively  to  the 
United  States  unless  otherwise  specially  pro- 
vided in  tlie  Act  or  acts  making  the  giant." 

*It  is  unnecessary  to  pursue  t  his  subject  [M32 
any  further.  We  will  only  observe  that  wc  do 
not  n')iire  the  numerous  assertions  made  in 
the  argument  of  the  plaintiff,  as  to  what  has 
been  decided  by  this  court  and  what  is  tlie 
settled  rule  in  cases  of  rsilroad  grants  by  (/on- 
gress  embracing  mineral  iandn,  the  correctness 
of  whieh  we  do  not  admit.  The  olli«i  d  re- 
ports will  <li>close  wherein  the  errors  lie  suffi- 
ciently for  the  attainment  of  acciuacy  of 
statement  in  matters  of  jutlieial  decision. 

The  plaintiff  in  this  case,  not  having  a  pat- 
ent, and  relying  solely  upon  its  grant,  which 
gives  no  title  to  the  minerals  within  any  of  its 
hinds,  shows  by  its  complaint  no  cause  of  ac- 
tion for  tbe  possession  of  the  mineral  lands 
claimed.  The  demurrer  of  the  defendants 
should  have  l>eeii  sustained,  and  judgment  en- 
tered thereon  in  their  favor. 

It  follows  that  the  judgment  of  the  circuit 
court  in  this  case  must  be  reversed  and  tlie 
cause  remanded  to  that  court  with  directions 
to  sustain  the  demurrer  of  tlie  defen<lunts  and 
enter  judgment  thereon  in  their  favor  with 
costs.    And  it  is  so  ordered. 

Mr.  Jv8lice  Brewer  dissenting: 
I  dissent  from  the  opinion  and  judgment 
of  the  court  in  this  case.  The  but  den  of  the 
opinion  seems  to  lie  tliat  the  magnitude  of  that 
which  is  supposed  to  pass  by  the  grant,  as 
construed  by  defendant  in  error,  is  so  great 
that  it  cannot  be  believed  that  Congress  in- 
tended to  make  such  a  donation;  and,  there- 
fore, rules  of  decision,  repeatedly  affirmed  and 
hitherto  the  settled  law  in  the  construction  <»f 
such  grants,  are  set  aside  and  a  new  rule  es- 
tablished, whether  applicable  to  this  grant 
ah)ne,  or  also  hereafter  to  be  considered  as  ap- 
plicable to  the  whole  body  of  law  in  respect 
to  public  lands  1  know  not,  nor  is  it  affirmed. 
I  respectfully  insist  that  the  magnitude  of  the 
loss  supposed  to  result  to  the  government  is  a 
mere  chimera  of  the  imagination — ig/iotum  pro 
magnifico — and  that  even  if  it  be  ever  so  great, 
it  furnishes  no  ground  for  a  departure  from 
settled  rules  and  established  law. 

*The  grant  of  land  to  the  Northern  Pa-  [333 
cific  Hail  road  Company  is  enormous;  no  one  dis- 
putes that;  but  before  being  appalled  by  its 
magnitude  it  is  fitting  that  a  comparison  be 
made  between  it  and  others,  accepted  and 
construed  without  fear  of  results.  If  it  be 
said  that  its  total  area  is  vastly  in  excess  of  that 
of  any  other  Congressional  grant,  it  must  at 
the  same  time  be  remembered  that  the  length 
of  the  road,  in  aid  of  whose  construction  it 
was  made,  is  also  greatly  in  excess  of  that  of 
any  other  road  theretofore  or  since  thus  aided. 
The  only  fair  method  of  comparison  is  that 
by  mile.  Tested  in  that  way  it  is  the  same  aa 
other  grants.  Texas  Pacific  Railroad  grant,  16 
Stat,  at  L.  573.  And  it  is  only  twice  aa  large  aa 
that  to  the  Union  Pacific  Railroad  and  the 
Central  Pacific  liailroad,  and  they  in  addition 
were  aided  by  the  bonda  of  tbe  nation  to  the 
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UBomilof  $1C.OOO  m  mile,  witli  an  ionvMe  (!■ 
tW  BOonUiBom  ponimtg  of  Ike  road)  to  f;^.- 
600  per  Mile  I  affirm  that  tbe  value  oi  the 
mmi^  umque^Umed  hitherto,  to  the  UoioB 
Fheiic  Rai3rkia«l  and  the  Ootiml  Paritic  Kail- 
road  Cofii|«iairs  waa  greater  per  Mile  than 
that  to  the  Ni^nhero  Padllc  liailraad  Goan- 
pan  J,  and  that  thi*  defendant  in  error  wooid 
at  any  tine  have  bem  gSad  to  make  an  ez 
cdiange  thenrfor  mile  for  miie. 

It  ia  true  that  the  enuntiy  throng  which 
this  pn»poacd  road  was  to  run  «a-.  in  1864.  an 
unknown  and  oninhaMieJ  rtt:'itm,  but  1  de- 
docs  thevpfrora  a  ooncluMctQ  the  rerv  oppoute 
of  that  drawn  in  the  cipiini^in  of  ibr  conn. 
The  onrpofali«Hi.  the  renpient  of  ll^rs  grant, 
would  never  hawe  moved  in  the  com^roction 
€t{  the  mad  if  it  had  not  mjipnerd  that,  upon 
the  definite  kxvtson  of  it*  line,  it  would  m 
ccive.  in  acciinlanoe  with  the  niliB«s  of  tfat» 
canity  an  abnulnie  and  unqueMiooed  title  to 
nil  the  land«  within  the  Kmita  of  ita  gruit,  at 
that  time  not  taken  hjr  homcaead  or  pi«-cmp- 
ti«*n  ri^t  and  not  kn^twn  to  be  mineml  land«s 
and  Ihtti  ezce|MeJ  from  the  operation  of  the 
grant;  neither  wouki  the awirtgage  placed  upi^n 
the  nmA  and  its  land  giant,  aa  aoihorised  bj 
the  Act  of  OmgmK.  have  ever  auore6«f  uillj  ap- 
pealed to  the  oonfi«lence  of  the  poiswsMBora  of 
monejexoept  upon  like iKfief.  Thelimitiof  the 
plare'landa  were  fixed  bj  the  terms  *4  the  Act. 
:S34]  and  alw  the  Hmita  of  the  «indemnitj 
lards.  Ifatthetimeofthe definite  loealion  there 
warn  no  ccflainly  aa  to  what  lands  within  the 
place  limits  paiewd  faj  the  grant,  there  wasabo 
an  equal  onreriajat  jas  to  what  lands  wis  bin  ttse 
inalemnitj  limits  coohl  be  aeleeted,  and  an  ab- 
aofaite  impoaBliilitj  of  nMking  anj  selection 
Ktc^u^  of  ictionince  as  to  the  exient  of  ilir 
loss  in  the  place  limits;  and  when  it  i«  slSirmcd 
that  at  the  time  of  the  definite  location  thrrr 
mas  no  oertaintj  as  to  whether  anj  land» 
|>v>«d  by  this  grtnt  Mther  within  the  place  or 
iodrmnioV  linait*^,  the  ai»«rrti<»n  is  ncce<if^rilr 
titat  the  mort^^ajsers  were  invited  to  loon  tin  Tr 
iiM.»nej  upon  a  srcuritj,  of  the  exisaence  of  anj 
|iMi  of  which  there  was  no  ontaaoty,  and 
rvKild  not  be  any  certainly,  until  after  Con 
gT\i'Sis  by  a  fulne<|iRnt  Act  had  apf^roptiatcd 
iiiq<«ney  t«»r  an  ex|*lc*iati««n,  of  which  im  re  is  n^^- 
huui  inthegranisng  Act.  Such  an  a^f^rtion  i» 
ciauitvailrnt  to  sajin*:  timtOmgreaa  invited  par- 
ties lo  lend  nfion  real  estate  sccbriiy,  the  ui> 
to  no  aoe  of  m  hich  no  act  of  mortgagor  or 
m«iilsiisre  coold  ever  certainly  secure.  It 
may  be  iliat  in  the  far  da3PS  toooaie(and  thirSj 
yeaif^  have  |«as«rd  since  the  passage  of  the  A<9l 
without  any  effort  on  the  part  of  Congress  in 
thsit  diiec-turfi)  it  rimll  anit  Congmn  to  appn»- 
priimie  n»«»jey  for  an  exploration  of  the  char- 
sic:icT  of  i3m>c  iaad«,  and  it  may  then  be  found 
tha:  evrry  quniicr  section,  though  not  known 
to  be  when  the  dine  was  definateiiy  located  and 
the  raad  folly  constructed,  is  in  fact  pc^sessed 
of  mincrails.  and  therefore  cacepdrnl  from  Ibe 
operation  of  the  grant.  I  respectfully  sulaniB 
that  it  CNight  not  to  be  imputed  to  Congre» 
that  it  invited  a  loan  on  securiiieK  whicJi 
might  tura  oat  to  be  but  apples  of  8odom — 
beiiuiifut  to  the  eye,  hot  ashes  to  the  taoe. 

Huch  as  said  of  the  possil^ie  mwend  wealth 
within  the  area  of  this  grant,  and  we  are  told 
that,  whcB  the  government  wan  in  the 
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cial  stiuas.  caonctl  by  the  war,  it  is  n^  lo  bt 
supposed  that  Co«cr(««  would  willingly  throw 
away  this enorm^ius  mineral  wealth ;  but  sni^y 
that  suggestion  has  not  even  the  «einblancr 
of  force.  There  iiaa  been  no  resv-rvdisaon  of 
mines  or  minerals  to  the  govemos/t-nt.  Oa 
the  eintraiy,  the  entire  purpose  in  r«»*p?ct  tc 
min«^  b  ^«  lunea  an«l  i*>  expressed  in  the  t vornl^: 
F;r>J.  c*rvliniry  lan:;U  are  given  to  *a^a  («I35 
wialar.!;  Oo  make  homesieaAis  of  them,  and  said 
to  o'liHrrs  fa«r  $1.25  per  acre,  and  whca  ooa- 
Tiejriii  rsinied  a£l  mines  and  mineral  lMtl^alh 
liie  surf  jice.  secr«nd.  as  to  the  ungranied  and 
*»iU  public  lands,  thcr  are  open  to  expl4«attao 
by  individuals,  and  the  disciveier  uf  manes  is 
rntitkd  to  purchase  the  bod,  etnbracing  the 
msaoR,  on  the  payment  of  &1  per  acre,  if  the 
mine  is  a  lode  or  vein,  and  ^50  an  acre  if  it 
is  a  placer  mine. 

Obvioittiy  no  visions  of  aa  nndf^eoveitd 
"we«Sth  of  Ormns  or  of  Ind.*  oat  of  which 
the  debts  of  the  war  were  to  he  paid,  floated 
i«f^irfr  the  eyes  of  Congresi  when  Ihi^  legi«la- 
ticm  was  pending  and  {•rom|ited  the  excqMios 
of  mineral  lai»i«.  The  only  purftuae  was  lo 
aecure  to  the  imiiridttal  explaifer  an  opportn 
niiy  to  search  for  the  as  yet  niidi^covered 
msoet.  But  that  purpose  wai>  no  more  signifi- 
cant and  no  stronger  than  that  to  f«<;ure  to  the 
individual  emigrant  the  opportunity  to  »oi|s:a« 
a  b'tmestesd,  or  to  pre-em|M a  farm.  And  tiirf 
ri^t^  as  always  held,  ex|4red  when  the  dcfi- 
niie  b>catit»a  uf  the  toad  was  made.  Undo* 
whst  theorr  ejui  it  be  said  that  it  was  more 
impK^rtant  anal  more  within  the  thought  of 
l\»n«:7e^^  Qogive  time  U»  the  iodivid«i::iJl  to  .aunt 
thr«*u«|i  nhe  country  in  pursuit  of  mines  ihaa 
to  the  cmigraat  pioneer  to  hioale  a  Immm  or 
porclia^  a  farm? 

Bull  It  Ui  s-niid  that  C'lvn^ress  never  memnt  thut 
this  va<4  naidarral  meaiua  sb««uld  pa^is  to  th'«« 
c<W|4>r«tt«*B,  and  that  ihe  individual  rau<4  ckh- 
tract  with  that  rorp(«rjilion  fur  ihc  |o:irc!aaMr«if 
any  mirae.     Ami  yt^t  mith  a  siranre  iacootoist 
enry.  v-  it  seems  to  me,  liff«ire  lue  c-3'4ni«in  i^ 
c3u^  it  i<c  d«.clarrd  in  eiT.K-i  thai   l«»i.,;:rr« 
meant  tlital  when  the  Pr4>:J9-bt  Ui-ttld  k^Mut  a 
palent^  the  mineral  wealth,  vast  as  it  is  scp 
pLifed  lo  be,  sidOuSd  then  pa;b<  So  she  rttrp^iT.a 
tion.     If  l'4*iii^Krs»  by  its  leguil.-i2i«4n  e\ciu  Jc«: 
mintnul  latbHls  from  the  scitpe  ff  ihi<  zraai. 
then  surc'iy  no  executive  ofisicer  is  auth«ffazii«: 
to  c^nnrey  mineral  land^  and  even  tt:e  |«>csi: 
of  the  President  pnsECS  no  title  tha-relnx     Thr 
concTS^ion  that  n  |«lent  conveys  tlic  mines  a; 
incident  to  the  conveyance  of  the  ian^l  it  a 
OftocrSbKtn  that  the  language  of  the  crani.  f-^ 
cludita^  from  tbe  operaiir«o  of  the  sirant  min 
eral  lan^bs,  is  not  to  be  taken  auBR»^u9t  It;  »m\ 
kavec  Hbe  only  difference  between  ibe  (o^SO 
opaniim  of  the  ccxort  and  my  oun  that  «'.  ii^r 
lime  as  to  which  the  identification  of  tiie  Utml* 
as  mineral  laads  i^  lo  be  haul. 

CkMuinc  to  the  maiu-r  of  identification,  the 
rule  uniformly  l«i«l  down  hereiofore — in  the 
c«»nsirartion  *»(  ail  railriiad  grants.  inducliK 
th«K!te  mith  like  exceptiiw  of  mineral  2an>il:^ 
has  been  that  the  identification  tnke4  pi^i-c  at 
the  time  of  the  definite  kioaticm.  Out  trl  thr 
mulsitude  of  cases  in  which  this  doctrine  ha^ 
lieen  laid  down  I  qiioleffxim  ctbr  in  which  tbi« 
very  grant  to  tbe  Jttxthera  Pacific 
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In  St.  Paul  (fi  P.  R  Co,  v.  Nortlurn  Pae.  R. 
Co.  i:iU  U.  S.  1,  5  [3):  77.  79],  it  was  said: 

**A8  seen  by  the  t<'ims  of  ibe  tbird  section  of 
the  Act.  tbe  graut  i^  one  in  pranenfi;  tbat  i.<^, 
it  purports  to  pass  a  present  title  to  tbe  lands 
designiUed  by  alternate  sections,  subject  to 
such  fXf'ept ions  and  reservations  as  may  arise 
froni  sale,  ^rant,  pre-emption  or  oilier  disposi- 
tion previous  to  tbe  time  tbe  definite  route  of 
the  mad  is  fixed.     .     .     . 

**Tbis  is  \he  construction  given  to  similar 
grants  by  tbis  court,  wbere  tbe  qursiion  bas 
often  been  considered;  indeed,  it  is  so  well 
jieitled  as  to  be  no  longer  open  to  discussion. 
Schu'enbeig  v.  Ihrriman,  bS  C.  S.  21  Wall.  44, 
80  |2i:  551.  n">4|:  Lent,  men  Ih,  L.  <!•  O.  R.  Co, 
V.  Uiiih'd  tifoten,  Oi  U.  S.  733  [23:  C34]:  Mts- 
wuri,  K.  db  T.  n.  Go.  V.  K^niHUH  Pur.  R.  Co.  97 
U.  S.  491  [24:  1U95);  St.  Joseph  <(-  D.  C.  R.  Co. 
V.  Ilildtcin,  103  V.  S.  42G  ['^i):  57^]      .     .     . 

**It  is  c«»i;tended  tbat  (liey  are  quilified  and 
rcMricfed  by  Ibe  provision  of  tbe  fourth  sec- 
iic»ii,  tb:i»  whenever  twenty  live  njiles  of  tbe 
road  are  complcttil  in  a  good,  substantial,  and 
wurknianiiUe  niantier,  and  the  C()nnni>si(»ners 
appointed  to  examine  tbe  bunw  Inve  made  a 
repor;  to  tbat  cllecl  to  the  pre^'uleiit,  patents 
shall  be  i>sue<l  'confirmin-j  to  said  company 
tbe  rii^hl  ami  title  to  said  lands,  situat(.d  op- 
posite to,  and  cotcMiiiiious  with,  said  com* 
plfif  «l  .••ctlioii  of  said  road.*  This  pn»vi.si«)n,  it 
is  urceil,  is  inconsislrnt  with  tbe  theory  that 
a  title  to  the  lands  bad  previously  ve>led  in  the 
colli  pnuy.  We  do  not  think  so.  There  are 
many  rcii^-ons  why  patents  should  be  issued 
upon  the  (otupletiou  of  each  section  of  the 
road.  They  v\t)uld  not  only  ideniify  the  lands 
3i{7]'«s  coieiminous  with  the  'completed  sec- 
tion, hut  they  would  bo  evidence  tbat,  as  to  tbat 
poititm  of  the  road,  the  conditions  of  thc£;rant 
had  lieen  complied  with,  and  that  it  was  thus 
freiMl  from  any  liability  to  forfei'urc  for  a  dlsrc 
gard  of  them.  They  would  also  obviate  tlic  ne- 
cessity of  any  further  evidence  of  tbe  grantee's 
title.  As  deeds  of  further  assurance  they 
would  thus  be  of  great  value  in  giving  <|uiet 
and  peace  to  tbe  grantee's  po-session.  There 
are  many  instances  in  the  le«*isiation  of  Con- 
gress where  patents  are  authorized  to  be  issued 
tu  parties  in  further  assuinnee  of  their  title, 
tiotwilhstanding  a  previous  legislative  grant  to 
them  or  a  legislative  confirmation  of  a  pre- 
viously existing  claim.  The  previous  grant  or 
confirmation  is  in  no  respect  impaired  thereby, 
or  its  construction  affected.  See  on  tbis  ))oint 
TjutridenH  v.  Ilanffi,  88  U.  8.  21  Wnll.  521  [22: 
\M\\\  Wright  v.  Roseberry,  121  U.  S.  4»8,  497 
[30:  1039,  10401." 

I  refer  alsj)  to  the  case  of  Deseret  Salt  Co.  v, 
Tnn>ey,  142  U.  S.  241,  247  [35:  1001.  1002]. 
That  was  a  case  involving  the  construction  of 
the  grant  to  tbe  Central  Pacific  Railroad  Com- 
pany, which  grant,  as  the  one  before  us,  ex- 
cluded from  its  operation  mineral  lands;  n<i 
patent  had  issued  for  the  particular  tracts;  the 
plaintiff  claimed  by  lease  from  tbe  Central 
racific  Railroad  Company,  and  brought  an 
action  of  ejectment  against  tbe  defendant  in 
possession.  Tbe  trial  court  charged  tbe  jury 
that,  alihougb  no  patent  bad  been  issued,  on 
the  definite  location  of  tbe  line  of  tbe  road,  tbe 
title  to  tbe  lauds  within  tbe  place  limits  passed 
to  the  compaoj  uoleM  they  had  beeu   pre- 
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viously  sold,  reserved,  or  otherwise  disposed 
of  by  the  United  States,  or  a  pre-emplicm, 
homestead,  swamp  land,  or  other  lawful  claim 
had  attached  to  tbcni.  or  they  were  known  to 
be  mineral  lands  or  were  returned  as  such. 
A  judgment  rendered  in  favor  of  the  plaintiff 
upon  such  an  instruction  was  sustained  by  this 
court,  and  it  was  distinctly  held  tbat  a  full 
title  bad  pissed  to  the  railroad  couipany. 
There  was  no  pretence  in  tbat  case  of  any  rul- 
ing as  to  the  character  of  the  land  by  tbe 
Inierior  Departmeiit  or  any  determination  by 
tbe  Seiretary  of  the  Interior  that  this  was  not 
mineral  land.  In  dis|)osing  of  the  case  tbis 
court  said: 

••By  thetermsof  the  Act  mnkingthe  grant  tbe 
conteiition  *(»f  the  defenilani  is  not  sup-  [3ttS 
ported.  Those  terms  import  the  transfer  of  a 
present  title,  not  one  to  be  made  in  the  future. 
Th(y  arc  that  'there  be  and  is  hereby  granted* 
to  the  company  every  alternate  8ccli(»u  of  the 
lands.  No  partial  or  li:niM'd  interest  is  clesig- 
nated,  but  the  lan«is  lheui*'clvesare  granted. us 
they  are  described  by  the  sections  nu-nlior.ed. 
Whatever  inti  rest  the  IJniti'd  Slal'-s  possrvscil 
in  the  lanrls  was  covered  by  those  teriiiv.  un!ess 
they  were  qualified  by  subsequent  provisions, 
a  position  to  be  pnsenlly  consid«red. 

"In  a  great  number  of  ra.«es  grunis  contain- 
ing similar  terms  have  been  before  this  <ourt 
for  consideration.  They  bavealvvayN  pje<'iv.«l 
tbe  same  construction,  that  unle.'-'S  the  terms 
are  restricted  by  other  clause's,  they  import  a 
grant  in  prasinti,  carrying  at  once  tin-  interest 
uf  the  grantor  in  tbe  lands  describt'd.  S-'hul- 
enhcrg  v.  J/nrmnnu,  88  l\  S.  21  Wall.  44  (22: 
551];  JjearciiWiU'th,  L.  tt*  G.  R,  Co.  v.  United 
States,  92  U.  S.  733  [23:  (i34|. 

"In  Wisfcohsin  Cent.  R.  Co.  v.  Price  Qninty, 
133  U.  S.  490,  507  [33:  087.  C93|.  referring  to 
tbe  different  acts  of  Congress  making  grants 
to  aid  in  tbe  construction  of  railroads,  we 
stated  tbat  they  were  similar  in  their  general 
provisions,  and  bad  been  before  this  court  for 
consideration  at  dilTereut  times,  and  of  tbe 
title  they  passed  we  said:  'The  title  conferred 
was  a  present  one,  so  as  to  insure  tbe  donation 
for  the  construction  of  the  road  proposed 
against  any  revoealicm  by  Congress,  excj'pt 
for  non-performance  of  the  work  within  the 
period  designated,  accompanied,  however, 
with  such  restrictions  upon  tbe  use  and  dis- 
posal of  tbe  lands  as  to  prevent  their  diversion 
from  tbe  purposes  of  the  grant.' 

"As  tbe  sections  granted  were  to  be  witliin 
a  certain  distance  on  each  side  of  tbe  line  of 
tbe  contemplated  railroad,  they  could  not  be 
located  until  the  line  of  tbe  road  was  fi.xed. 
Tbe  grant  was,  therefore,  in  tbe  nature  of  a 
'float;'  but,  when  the  route  of  the  road  was 
definitely  fixed,  the  sections  granted  became 
susceptible  of  identification,  and  tbe  title  then 
attached  as  of  the  date  of  the  grant,  except  as 
to  such  parcels  as  bad  been  in  the  meaniime 
under  its  provisions  appropriated  to  other  pur* 
poses. 

♦"Thatdoctrineis  very  clearly  stated  in[330 
tbe  Leavenworth  ease  cited  above,  where  ibe 
language  of  tbe  grant  was  identical  with  that  of 
the  one  under  consideration,  and  tbe  court 
said:  'There  be  and  is  hereby  granted  '  are 
words  of  absolute  donation  and  import  a  grant 
in  jnosenti.    This  court  has  held  that  they  can 
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kave  BO  other  Beuzine,  and  the  luid  depul- 
■lent,  CO  tlitff  inicTpre^atkin  of  them,  h&s  uni- 
fomilj  adminisu-rnl  every  pievioas  fimihir 
fTvvii.  TiirT  veaft  a  picseat  title  in  the  slate 
of  Kansas  (the  ^^ictee  named)  though  a  sor- 
▼er  of  the  landc  and  a  kieation  of  the  TOtA  are 
Bm9(<4iirT  to  give  predsioa  to  it  and  attach  H 
to  anj  I'fiinicalar  tract.  The  grant  then  tie- 
enmes  crraain,  and.  by  relatkin.  has  tlie  same 
dfrct  npr»n  the  selected  paroeb  as  if  ii  had 
speraficillj  duciitied  than. 

"The  I'wm^  u»d  in  the  granting  daoK  of 
the  Act  of  CongresF^  and  llie  inter|«re3aiion 
thuie  ^ven  to  tb«m^  exr^ode  llae  idea  that  thej 
are  so  be  tieitt^  as  vont«  of  contract  or  prom- 
Ik  rttiier  than.  9.%  thej  nainrallj  import,  as 
vcinls  so'liniini;  an  immediate  transfer  of  in- 
terr«i.  The  tit^  transfened  is  a  legal  title,  a$ 
di<4an£iii»lied  fiom  an  cquitalile  or  inchoate 
inierf^t," 

It  is  a  mi«en»nMrniction  of  thededwion  to  eaj 
that  tine  cv-art  on 85  beld  that  an  acUon  could 
Ikr  maintaiintd  f  *t  the  pofMsnion  of  lands  not 
mineral.  For  ii  was  neither  aliegod  nor 
pn»Ted  ihat  I  be  lands  were  not  mineral,  bnt 
aimplj  that  al  the  d«le  of  the  definite  location 
th«-T  were  not  known  to  lie  minerU«  The 
aaine  alk^tion  and  pmof  ooold  have  been 
nuMle  in  thn  case  if  the  adion  had  Iwen 
Inou^t  two  Tcare  hefore  the  disrovefj  of  the 
mineral  and  four  jears  afler  the  definite  lora- 
tBon,  and  the  ooart  then,  vnder  the  authoritj 
of  the  Tarpej  case,  would  bave  been  compeJiled 
to  niMain  a  judgment  in  faTorof  the  company, 
deciaring  it  the  owner  of  the  land,  while  now 
it  ensers  the  Ttrj  opposite  judgment  that  the 
companr  is  not  Che  owner.  >o,  in  the  Tir- 
pej  ca«e.  if  the  dar  after  the  opinion  of  this 
court  ha-i  liren  announced  some  eaierprifjng 
ex|«ii«>rr'r  b««l  difovertd  a  mine  of  Talue  with- 
in ibe  iiroats  of  the  tract  in  controscrsy  in  that 
em*^,  fo9Bowinc  this  opinion  the  court  would 
34<l]  have  iMcn  compHlt^t  to  hold  that  ^be 
ei'>«n|%iicf' hati  no  liile,  ne^c-r  had  iuudanj  title. 
aliL«»iiic:ii  ii  Had  alhmied  a  ju<«<i^nieiii  declaring 
that  it  b«<!  the  Utle.  It  is  imp«4iMl>le  to  uphold 
Furh  a  diffcrmcvof  nii)in?on  anything  euuiTa- 
lenl  to  a  condition  f^thK-^iuent.     For  a«  held  in 

|[':.^::.V»l).  no  one  can  take  advantage  of  the 
n««B4  BNT-i^oimanceoff  rach  a  cooditaoo  iMit  the 
grainirsr  or  ht«  heiri  or  suoccnvm,  and  the  gor 
emment  lia»  taken  no  action  in  ref'pect  to  the 
tiiie  to  this  tract  nnce  the  disoovery  of  the 
min<iraL 

TUM-fie  deri<ioiiB  could  he  supplemented  bj 
a  score  and  more  in  which  the  same  doctrine 
has  been  affirmed  and  reaffirmed  until,  as  «aid 
in  the  i|uoiatio3  finst  almee  made.  *it  is  u* 
MtW  *f%iU*\  an  to  be  no  longer  open  to  diiriiS 
syon."  AS£  fhew  authoritiet  are  in  elfes: 
wholly  overthrown  lny  this  decision,  frr  there 
is  no  fiidentificatios  of  1  lie  lands  pa«»-tng|yy  the 
grant  unk^a  ii  is  known  and  can  lie  known  at 
the  time  what  lands  pass.  Take  any  partic- 
ular mile  of  the  rcMMl;  on  eiiher  side  of  the 
line,  as  located,  there  are  twenty  alternate  sec- 
tions within  the  place  limii«.'  By  the  rule 
now  laid  down,  the  title  to  no  one  of  the^ 
twenty  srcftcms  passes  to  the  company,  becauw 
it  is  not  known  alisolutety  which  are  minerai 
lands.  80  far  as  known,  none  may  be  min- 
eral, aad  yd,  ■■  ia  this  case  lief  ore  «,  six 
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yean  after  that  fine  of 
ploraiion  dendops  the  fact  of  minerals,  and 
then  it  is  declared  that  the  title  did  mit  pML 
When  you  aamply  say,  as  the  court  does  In 
this  opinion,  that  out  of  those  twcntT  sectioas 
there  shall  pan  the  title  to  such  lands  as  shall 
thereafter  be  found  or  lie  determined  liy  the 
8ecretaiy  of  the  Intetior  to  be  Boumlneri! 
lands,  you  asy  in  effect  that  there  is  no  idcc:i- 
fication  of  a  single  trsct.  This  court  has  hiib- 
Cfto  said  th%t  when  the  line  of  definite  locsikn: 
was  fixed  the  lands  granted  were  idcirtiiled. 
That  means,  if  it  mi>ans  anything,  that  the 
particular  tracts  which  passed  by  the  graat 
were  difdosed.  Now  it  is  said  that  they  aia 
aot  dtsckwed,  and  cannot  be  identified  as  pe<s- 
ing  ky  the  gruit  until  it  ahall  be  affinaatively 
proved  that  they  do  aot  contain  aunes  or  tfas 
t^ecretary  of  the  Interior  has  detenaiaed  that 
they  are  aot  miaeral  lanciiL  There  ia,  there- 
foie,  at  the  tiaw  no  identificatioa  of  the 
particular  laads  which  *pa$«.  as  ins  al-  [3'41 
ways  heretofore  lieca  declared.  It  is;  rue.as  sug- 
gested, that  it  is  ao  uncommon  thing  to  ssake 
a  grant  of  laads  with  a  reserratiun^of  mines 
or  minerals,  and  if  such  were  the  reFerfraiioa 
in  this  esse  there  would  he  no  question  as  to 
the  matter  of  ideatificatina:  but  therv  is  ia 
this  case  ao  reserratioa  of  miaes  or  minerak; 
no  land  passes  with  a  rcacr ration  of  anything 
underneath  the  surfacse.  There  fs  simply  an 
exceptioa  of  miaeral  lands  from  the  operstina 
of  thie  grants  and  there  has  got  to  t'es^^niethir^ 
to  sepsrate  snd  distinguidi  one  dass  of  tanti^. 
to  wit,  nuneral  laads,  from  the  other,  non 
mineral  landa,  befcwe  there  is  any  idectifirm- 
tion  as  to  any  landaL  80,  un!css  there  ts  thai 
which,  at  the  time  of  the  dtrfini^e  iur«tica, 
distinguulies  lands  non  inj>nev^  fnim  laads 
miaeraS.  there  is  ao  idcntifieation  of  say 
particniar  tract  as  passing  urvdcr  this  grant. 

In  the  caw  of  /)^rft  ▼.  WidbmUL^  139  U.  S. 
907.  424  (35:  VSf^,  ei4].  this  court  said: 

"It  would  se«-m  from  this  uniform  con^tnac- 
li<m  of  that  df-p4rimenl  of  the  covcmment 
f^pecsaiily  entnuaed  with  supenrif^oa  (»f  pr^ 
erodings  nquired  for  the  aliecation  of  the  puh> 
lie  lands,  iacluding  thofe  that  embrace  mia- 
eraK  and  alfo  of  the  courts  of  the  mining 
stateit,  Ftderal  and  stale,  whose  attention  has 
tieen  callet!  to  the  subject,  that  the  exceptioa 
of  mineral  lands  from  grant  in  the  acts  of 
Congress  should  lie  conndcred  to  apply  only 
\o  s«Mch  lands  as  were  at  the  time  of  the  grant 
known  to  l«e  so  TakuaUie  for  their  minerals  as 
to  jufciify  expenJilure  for  their  extnctjoa.* 

And  again,  on  fMge  51^: 

''The  exceptions  of  mineral  lands  from  pre- 
empaioB  asd  <«flt*iimcct  aad  fiooi  grants  to 
states  for  univerMaies  sitd  sch<<oK.  for  tke 
conMruction  of  pulrfic  buildings,  and  In  aid  c/ 
raiSroads  snd  other  works  of  mineral  fm^«ve> 
ments  are  not  held  to  exclude  all  Ua-ks  ia  wbicb 
miaerals  may  be  found,  but  only  those  where 
the  mineral  is  in  sufficient  quantify  to  add  to 
their  richaem  and  to  justify  expenditure  for 
Its  eilrsctioo,  aad  kaown  to  be  so  at  the  dale 
of  the  grant.'* 

It  is  probably  oonweBrary.  la  Tiew  of  thii 
derlarsiioa  as  to  the  uniform  coastmction  br 
the  LaunI  DepartOMnt^to  refer  to*aByspe-f34S 
ci6c  ruliags  thereia.  siad  yet  the  foUbwiag  illup^ 
amy  aot  be  aadm:    By  the  Act  of 
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Xairh  S.  1853(10  StaL  at  L.  :»4I).  ft  ns  prorldcd 
^KL  O  "llnft  all  the  public  landa  in  the  slate 
of  GilifoffBla,  vheiher  sarTejed  or  imsar- 
vcjcil,  .  .  .  ezocpling  also  the  lands  daimed 
nader  any  foreign  gnuit  or  title,  and  the  min- 
cial  lands,  shall  be  subject  to  the  pre-emption 
lavs  of  fonith  September.  ISIl.  with  all  the 
exceptions,  conditiftMS.  and  linutations  there- 
in, except  as  is  herein  otherwise  prorided."' 
Id  acirciilar  of  instmciions  iftfoed  to  tlie  rrf^- 
isteia  and  recrirers  in  California.  Octolicr  12, 
ISTtS.  conftming  this  Act,  Comnii«si«iier  Wil- 
son defines  the  abore  ex«?eption  of  '^mineral 
lands*  as  "lands  on  which  are  titnaico  anj 
known  mlincs  or  nines.**  1  Lertci^s  I^nd 
Laws,  p.  C96. 

In  Stmit  T.  /Mjr,  4  Copp's  L,  O..  this  qocsc- 
tion.  as  itatcd  by  Secretaij  Schnrz,  was  pre- 
sented, arisini^  under  the  Con|;rrM$ional  grant 
<rf  school  kuidi  lo  the  state  of  Oslifomia: 

'*Did  the  title  to  lands  in  mid  sections  Te»t 
In  the  state,  upon  murrey,  if  the^r  mineral 
character  was  nnhnown  at  the  time,  and  the 
i^me  mere  rreardcd  br  the  officers  of  the  goT- 
emmeni  as  ordinary  puMic  lands,  not  ntserred 
or  otherwise  appropriated,  but  subject  In  dis- 
posal nndcar  the  general  laws  of  the  United 

And  this  was  his  answer: 

"In  compEfeinoe  with  the  doctrine  estab^ 
Inheil  by  the  courts,  il  must.  I  think.  Ik  held 
that  the  title  vested  in  the  state  at  the  date  of 
the  surrey,  when  the  land  was  not  known  to 
be  mineral,  or  was  not  treated  as  such  by  the 
gorrmment.  If,  following  the  df^drincs  of 
the  courts.  Ihe  grant  of  acl^ol  lamls  lakes  ef- 
fect at  the  date  of  flurrcT,  can  the  ch»nKCter  of 
the  land.  sol«c^oenily  delennined,  change  or 
alfrc-t  uid  title?  If  it  can,  for  bow  Song  a 
period  can  sorb  chanty  tie  atTededf  If  for 
three  years,  why  not  for  ten  or  fifty,  or  after 
the  title  dcrired  from  the  slate  ha.^  been  tfaDs;> 
milled  through  numerous  grantees?  For 
lamls  confemetily  not  mineral  at  the  date  of 
surrey,  may,  many  Tears  thereafter,  be  ssccr- 
taincd,  tbrmigfa  the  improrements  in  minin^r 
operai'ioRS.tobeTidnab&easmiBerailands.  To 
«M3]*maintain  such  a  liocfriae  might  rejtitC  in 
placsikg  in  jeopardy  the  title  held  bjr  grantees 
lo  all  the  achool  land«  in  California,  and  cooid 
only  be  anthoriied  by  the  most  p>K«itiTe  and 
clearly  expressed  provisions  of  law.  In  my 
flpiicion,  there  is  nothing  in  the  Act  which  can 
thus  be  interpreted.  I  most,  therefore,  hold 
that  tise  discovery  of  the  mineral  character  of 
the  land  in  secli'.<'D!$  16  and  dS.  s^bfivquent  to 
survey,  does  not  ilefcnt  the  title  of  the  state 
to  thit  same  as  school  lands.* 

Again,  the  LaxMl  Department  can  acquire  no 
knowledge  as  to  whether  these  lands  are  min- 
eral or  not,  except  by  exploration,  and  that  re- 
quires  the  btiors  of  explorers  and  the  payment 
of  their  compensati«>n  therefor.  That  Con- 
gress nerer  contemplated  that  there  shooU  be 
any  such  exploratiim.  as  a  condition  of  passage 
of  title,  is  evident  from  Ihe  fact  that  thirty 
years  have  passed  since  the  date  of  this  grant: 
thirty-two  vcais  since  the  date  of  Ihe  grant  to 
the  Union  ^-ificand  Central  Pbcific  Railroad 
companies,  which  also  excluded  mineral 
luMk.  and  iwvcr  has  an  Act  been  passed,  or. 
so  far  as 


offered  in  Congress,  eontcmp!ating  the  appro- 
priatioo  of  a  single  dollar  for  such  an  expS^am- 
tkm.  Aside  from  an  exploration  condnctef i  by 
the  government,  at  its  expense,  the  only  way 
that  knowledjce  oould  he  acquired  wootd  be 
.  through  the  prrsonal  efforts  of  individusi  ex- 
I  plorersL  Was  it  contcmplaled  by  this  Act  that 
Ihtr  Secretary  of  the  Interior  shoniil*!  Lsv«p-  au- 
thority to  wait  so  loB«:  as  lie»iw  til  for  lb*"  n  - 
sales  of  these  intiividual  exploratioo*!  |)if<irv 
fiBnding  and  dctermiiung  that  any  |><tni«  ziLn 
i  tract  was  mineral  cr  not?  A^^^onrdly  s  ^'vf- 
gestion  of  sorb  a  purpose  on  the  part  of  </-:.- 
gress  would  border  closely  on  dttrt^po^  to  the 
intelligrnce  and  inle:^ty  of  that  body. 

But  C<»ngTr«s  knew  that  provision  ha!  :«"- 
ready  been  made  fc»r  ascertainiv*:^  the  rhaftra«>r>*r 
of  I  bfifc  land»w  Revised  Stal  uies.  sccticm  SUTt. 
eootaiDS  thev  provi»«^ion$: 

-'Sevrnth.  Bvery  surveyor  shal!  note  io  bi^ 
ficM-buok  the  true  situaticais  of  all  mines,  silt 
9ick«.  salt  springs,  and  mill  seats  whk-^h  t^*nttt 
to  hi»  knowledge,  all  water  courses  over  whVk 
jl  the  line  he  runs  may  pass,  and  also  the  qu  tlk^j 
of  the  brndsL 

I  '^*K?!;bth.Thcsefhdd.booksshallbere-[344 
I;  turned  Co  the  surveyor  gmeral.  irhoshail  t^osc 
therefrom  a  description  of  the  wh«de  lari,d« 
surverrd  to  be  made  oial  and  transmittrel  to 
Ihe  officers  who  may  superintend  Ihe  9ale^ 
He  ^hmll  also  cause  a  fair  plat  to  be  mad?  of 
the  townships  and  fractional  parts  <tf  townships 
contained  in  the  lands,  describing  the  suKli- 
visioos  thereof,  and  the  marks  of  the  comers. 
This  plat  shall  be  recorded  in  books  to  be  l^epi 
for  that  purpose;  and  a  ci>ny  ihrrtof  shall  be 
kept  open  at  the  surrrji^xr  eeneni'^  •tUtrr  for 
public  information,  and  other  copirs  sia^ll  Ih- 
sent  to  Ihe  pfaccs  of  the  sale,  and  to  the  Gesscm: 
Land  Office." 

BytbeActof  July26.  ]$«Sa4Stat.at  L  tJll 
the  mineral  lamls  of  the  puMic  di^main  were 
declared  to  be  free  and  Of«rn  to  espll««r&>i^>n  or 
oceupaiion,  and  provisitm  v-a>»  n^ikr  inr  the 
entry  and  pnlenting  of  a  vrin  or  lode  of  omrtz 
I  or  oiht-T  rock  in  place,  Ixraring  gold,  silver. 
|,  cinnabar,  or  copp«>-r. 

j;     In  a  cinruiu'  of  insf  met  ions  i$«ii«nl  und«r 
^  this  Act,  January  14,  ISMil,  the  Cumnif^>i«»orf 
isya^  of  section  11: 

"In  order  lo  enable  the  department  properly 
;i  to  give  c  Ject  to  this  s^cti^Hi  of  the  Iaw,  you 
t  will  cause  your  deputy  surveyors  to  -lescribc 
I  in  their  field  notes  of  surveys  so  8id«iitii4i  to 
i  the  data  rvtiuired  lo  be  noted  in  the  printed 
I  Manual  of  Sorveyinff  In9tructi>»n!«,  on  paprs  I  • 
Land  18i.  the  agrieuirural  lands,  and  repre«c=i 
I  the  same  on  township  pSats  by  the  de»ign%(i'BB 
of  "^agricultural  lands.*  8  Lester's  Land 
Laws.  317. 

It  is  true  that  such  survey  and  report  only 
give  what  are  the  surface  indications  of  the 
tracts,  tml  any  other  examination  and  expk>m> 
lion  for  discovering  minerals  lienealh  the  Mir- 
face,  require,  as  any  one  can  see,  a  Urgv  t-x- 
pendilure  of  mcmey,  and  It  may  well  bn 
believed  that  Congresss,  knowing  that  Ihe  sur- 
veys which  were  already  provided  for,  would 
disclose  the  character  of  the  lands  so  far  ■■  they 
could  be  disclosed  by  the  surface  appeaiancea. 
meant  that  the  field-books  returned  to  the 
Land  Dcpaitment  containing  that 
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idf-ntificatioD  of  the  trHCts  al  the  time  uf  the 
dehnite  loration  as  mineral  or  not  mineral. 

Again.llu*  section  by  which  the  land  gnint  was 
34t%]  made  to  the  *Northern  Pacific  iiuilroad 
Company,  after  delinlng  the  place  limits  of  the 
grant  and  providing  for  the  definite  location 
of  i)!e  line  of  the  road,  coutained  this  clause 
ll3  Star,  at  L.  p.  MS): 

And  v^]K'll(•v(•r,  prior  to  said  time,  any  of 
^u'ui  -(M'liiMisnr  parts  of  sect  ions  shall  havel»een 
i:-::i  Uil.  S">M,  ri*serv<»d,  o<:ciipied  by  home- 
*t'  I'l  Mtiilcis,  or  pre-empted,  or  otherwise  dis- 
pi>M  ti  of,  other  lands  shall  be  selected  by  said 
i\<nii«any  in  lieu  thereof.  und(;r  the  direction 
of  ?lif  St'CPtury  of  the  Interior,  in  alternate 
Ml  lions.  an<l  desJLjn.iled  by  odd  numb'Ts,  not 
ux'fw  than  ten  niil'-s  beyond  the  limits  of  said 
altirnate  seciions." 

But  unlr>is  at  ili«»  lime  of  that  definite  loca 
♦i'^n  there  Nxa.san  identification  of  the  partic- 
ular lands  within  the  place  limits  which 
passeil,  how  could  \\\*rv  beany  selection  in  th»- 
ind(  ininty  liuiiih?  Take  this  particular  tract 
in  ('(uitroverhy  before  us:  If.  alter  the  definite 
location,  the  company  had  applit'd  to  the  Sec 
retary  for  a  sehclionof  land  within  the  indem- 
nilv  limits  in  li'U  of  this  tract,  would  not  th'* 
S'«'.retury  have  been  comiHilled  to  refuse  sudj 
-nl'rJi'.n.  on  the  ground  that,  so  f;ir  «•<  was 
known  this  was  not  mineral  land,  an  ).  fxre- 
fo.v.  passed  by  the  grant?  And  if  i\t\\.  alJ'T 
i  he  lapse  of  six  yearj?,  mineral  is  discovered  and 
it  is  adjudged  that  the  title  does  not  pass,  is  it 
not  possible — nay,  probable — that  when  selec- 
!ion  i.s  sought  of  lands  within  the  indeniinty 
limits  it  will  be  found  ihat  all  have  beeu  taken 
by  homestead  or  pre  emption;  or.  if  not,  and 
a  select l»)n  is  made  of  any  particular  tract 
wiihin  those  limits,  will  not  the  land  thus  se 
lected  an<i  supposed  to  puss  to  the  company 
coute  within  the  rule  here  announced  that  if, 
before  the  patent  shall  issue,  mines  be  discov- 
ered it  mu>»i  be  adjudged  non-mineral  land, 
ind.  tlurefoie,  not  passing  by  the  selection? 
In  other  words,  the  title  to  no  lands  within  the 
jdace  limits  passes  because  il  is  unknown 
wheiher  ihey  arc  mineral  or  not,  and  no  selec- 
tion can  be  made  within  the  indemnity  limits 
because  it  is  not  known  how  much  the  defi- 
ciency is. 

.igaiu.  in  section  4  of  the  same  Act.  it  is 
piovided  that  alter  the  completion  of  twenty 
five  consecutive  miles  of  road,  commissioners 
^i't'i  be  appointed  by  the  President,  to  exam- 
«»i(»|ine  as  *to  whether  the  road  has  been 
C'lMpieted  in  a  substantial  and  workmanlike 
ini  liner,  and  if  they  make  a  favorable  report — 

"Patents  of  lands,  as  aforesaid,  ohall  be 
is'^ued  to  said  company,  confirming  to  said 
( oinpiny  the  right  and  title  to  said  lands,  sit- 
tiated  opposite  to,  and  coterminous  with,  said 
<<>mpleied  section  of  said  road;  and.  from  time 
to  tune,  whenever  twenty-five  additional  con- 
^e<'Ulive  miles  shall  have  been  constructed. 
Completed,  and  in  readiness  a*i  aforesaid,  and 
verified  by  said  commissioners  to  the  President 
of  the  United  States,  then  patents  shall  be 
issued  to  said  company  conveying  the  addi- 
tional sections  of  land  as  aforesaid,  and  so  on 
us  fast  as  every  twenty-five  miles  of  said  road 
is  completed  as  aforesaid." 

If  language  can  make  anything  plain  it  is 
thai   when  the  commissioners  have  reported 

1008 


favorably  as  to  the  construction  of  any  twenty- 
five  consecutive  miles  of  road,  the  n>ht  to  a 
t)atent  exists.  It  was  said  in  Stark  v.  Sarr,  78 
U.  8.  6  Wall.  402,  418  [18:  925.  929]: 

"The  right  to  a  patent  once  vested  is  treated 
by  the  government,  when  dealing  with  the 
public  lands,  as  equivalent  to  a  patent  issued. 
When,  in  fact,  the  patent  does  issue,  it  relates 
back  to  the  inception  of  the  right  of  the  pat- 
entee, so  far  as  it  may  be  necessary,  to  cut  off 
intervening  claimants." 

When  this  case  was  argued  before  us  al  the 
la^t  term  u  was  conceded  by  the  Attorney 
General  that  if  it  was  not  known  that  the  land's 
were  mineral  at  the  time  of  that  report,  the 
title  then  passed.  Such  a  concession  on  the 
part  of  the  government,  if  now  recoenized, 
would  couipel  an  alDrmanccof  this  judgiuent; 
for,  at  the  time  the  cominisviMners  made  rep.Ti 
as  to  the  twenty  fiveconsecutive  miles  ad  iac'-ni 
to  this  trad,  n<»  mineral  had  been  divr(»veied. 
and  so  far  as  known  t)i(?  bmd  was  not  rnii^eral: 
but  the  court  in  this  opinion  repudiaiirs  -.ueli 
concession,  and  holds  that  the  nuiitei  of  deier- 
minati<»n  remains  open  until  the  very  i^sue  of 
the  paKnt. 

Agnin,  by  a  resolution  of  Mav  81.  1K70(|6 
Stat.  378)  the  Xoriliern  Pacific  Hiilroad  Com- 
pany was  authorized  to  iwue  jts  hnnds  ^^'curnl 
by  morli»ai;c  upon  its  ettire  property.  l>i<l 
Coni!re*>s  mean  to  imnlv  that  at  that  time  no 
specific  tracts  passed  by  the  mortgage,  but  ontv 
such  as  might  IhercH  fter  be  'determined  [ii  1 7 
by  the  Land  Depart nt'-nt  to  be  non-mineral? 
That  resolution  contained  also  this  provision: 

*' Provided,  lUui  all  lands  hereby  granted  to 
.said  <()ii;p*iny  which  shall  not  be  sold  or  dis- 
jioseil  of  ur  remain  subject  to  the  mortirasre  by 
this  act  authorized,  at  the  expiration  of  five 
>ears  after  the  completion  of  the  entire  road, 
shall  be  subject  to  settlement  and  pre-emption 
like  other  lands,  at  a  price  to  be  paid  to  suUi 
company  not  exceeding  two  dollars  and  fifty 
cents  f)er  acre." 

How  could  the  company  sell  any  particular 
tract,  unless  at  the  time  the  purchaser  knew 
that  the  title  of  the  company  was  perfect? 
And  if  the  company  had  failed  to  place  its 
mortgage,  as  it  most  certainly  would  have 
failed  if  the  construction  now  contended  for 
had  been  believed  to  be  the  true  construction 
of  this  grant,  then  by  the  terms  of  this  provi- 
sion at  the  end  of  five  years  from  the  comple- 
tion of  the  road  any  tract  would  be  open  to 
settlement  and  pre-emption  as  are  the  public 
lands  of  the  government. 

Again,  it  is  abundantly  well  settled  that 
lauds  the  title  to  which  remains  in  the  govern- 
ment are  not  subject  to  taxation.  Can  it  be 
that  Congress  contemplated  that  the  territories 
and  states  wliich  should  be  organized  alon.K 
the  line  of  this  transcontinental  highway  should 
not  be  able  to  tax  any  alternate  sections  with- 
in the  place  limits  of  this  grant  until  such  time 
as  it  should  appropriate  money  for  an  expl(*ra- 
tion  as  to  their  character?  Take  this  particu- 
lar tract  for  illustration:  In  1872  the  line  of 
definite  location  was  fixed;  apparently  it  was 
within  the  terms  of  the  grant,  but  it  is  now  ail- 
judged  that  no  title  passed  to  the  Nurihern 
Pacific,  but  remained  in  the  government  W>i9 
the  land  subject  to  taxation  during  the  ^ix 
years  prior  to  the  discovery  of  the  mines? 
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■mtiar  lud  Eraais  ibal  ibcrc  wts  an  tnracal 
rffnrl  lo  iHicrc  tna^  of  Ibe  bad*  (tmh  ibe 
bnnlnai  oT  rtaie  laxaiinn — la  rffort  whirb 
brnacbl  lo  Ibii  eanrt  Ihp  nws  of  the  Jf«»a« 
7W.  R  CV.  T.  frtWt.  83  U.  a  l»  Wall.  «U 
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TtriiiHi  of  U<<a.  John  P.  U>bcT.  who  wm  Src^ 
DtTaiT  of  IhelalcriarallhcUmrof  Ihe  jamnl^ 
of  ibeae  land  frant  aela.  than  who^  peihapa 
M  "M  waa  awve  Ca^Uar  wjib  ibe  land  law> 
of  ibe  Untied  Suia;  aad  darini!  all  thai  Hil- 
^>ina  there  wan  a<H  erra  aFassesllna  thai  Ibe 
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OrnnL 

TnrnlBf  lo  IrgUation  oIImt  than  that  re- 
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li<«i  tSM  of   Ibe  Reriwl  Sulntra  tbu'  pf<r- 
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blela  cnlrj  and  seltleBcnt  aader  ila  pfD*i-       uaewbinedi "       — 
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nica.  reaib:  "No  title  rtnll  be  acquired  omlrr 
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road,  who  was  at  the  time  he  received  the  injury 
complained  of  working  for  the  company  under 
the  din>ction  of  a  aectinn  boss,  or  foreman  on  a 
culvert  on  the  line  of  its  road,  was  a  fellow  serv- 
ant with  the  engrineer  and  conductor  operatinir 
and  conductingr  a  passenirer  train  on  company's 
road,  in  such  a  sense  as  exempted  the  company 
from  nubility  for  an  injury  iutlieted  upon  him 
by  unil  ihrouffh  the  neiriiirence  of  said  conductor 
and  engineer  in  moviny  and  operatiDg  said  pas- 
senger train. 

[^o.  187.] 
Submitted  Dec.  tl,  1S9S.    Decided  May  S6,1S94, 

IN  ERROR  to  the  Circuit  Court  of  the 
Uuiied  Slates  for  the  District  of  North 
Dakota  to  review  a  judgment  for  theplaiutiff. 
(ii'itTgo  Humbly,  against  the  Northeru  Pacific 
Baiinuid  Comimny,  defendant,  for  damages 
fur   pei80Dal    iojuries  sustained  by  plaiulifl. 


while  actioff  m  helper  to  a  crew  of  maaoot 
engaged  {q  buildiog  a  stone  culvert  for  the 
defendant  company.  On  urtificats  of  que^ 
tiom  to  thit  court,     Queitio/u  aiuwored. 

Statement  by  Mr.  Justice  Brown: 
*This  was  an  action  by  Hambly  to  re-  [350^ 
cover  damages  for  personal  injuries  sustaiued 
by  him  while  acting  as  helper  to  a  crew  of  ma 
sons  engaged  in  building  a  stone  culvert  for  tiio 
defendant  company  ou  its  right  of  way  ab<*ut 
two  miles  west  of  Jamestown  in  North  Da- 
kota. U[>on  the  trial  of  the  case  before  a 
jury,  the  following  facts  were  proven  and  ad- 
milted  to  be  true  by  both  parties,  viz:  "That 
the  plaintiff  was  a  common  laborer  in  the  cm- 
ploy  of  the  defentlant  company,  and  at  the 
time  be  received  the  injury  which  is  the 
ground  of  this  action,  he  was  in  the  service 


an  enirine  fiiofipcd  to  be  oiled,  while  a  co-em ploy6 
Is  engnued  in  oiling  ir,  is  thut  of  a  fellow  servant, 
and  nut  of  the  employer.  Henshaw  v.  Pond^s  Ex- 
tract Co.  50  N.  Y.  S.  R.  2C3. 

The  engineer  and  conductor  of  a  train  upon 
which  a  sect  ion  man  is  t>cmir  carrk>d  to  his  work  a  re 
fellow  servants  of  the  latter,  and  their  disolicdiencc 
ot  nrdei-s  not  to  go  upon  a  defectively  constructed 
bridge  without  examining  it,  which  directly  causes 
It  to  break  down  with  the  engine,  is  attributable 
to  him  so  as  to  relieve  the  railruud  comptiny  from 
lialiiliiT  for  his  dentb  because  of  the  defective  con- 
struction of  the  bridge.  Carney  v.  Caraquoi  It.  Co< 
20  N.  0. 425. 

A  railroad  engineer  is  not  a  superior  agent,  offi- 
cer, or  person  havinir  the  right  to  control  or  direci 
the  servici  4  of  a  braketuan  on  the  tniin.  but  they 
are  fellow  servants  wbi'ii  entfaired  in  the  execution 
of  their  ordinary  functions.  Evans  v.  Louisville, 
N.  O.  A  T.  R.  Co.  TO  Miss.  8«7. 

Failure  of  a  railroad  f  reijrht  ensrlnecr  in  runninff 
Jnto  a  station  to  observe  a  rule  of  the  company 
that  "freiflrht  trains  will  approach  all  stations  un- 
der full  controP*  is  netriiffence  of  a  follow  servant 
relieving  the  company  from  liability  lor  the  death 
of  a  conductor  of  another  train  m  hioh.  in  accord- 
ance with  orders,  had  halted  at  such  suition  aud 
wtti  not  seen  by  the  engineer  of  the  f  oniicr  in  time 
to  stop  before  he  ran  into  it.  £nri;;ht  v.  Toledo,  A. 
A.  Sl  N.  M.  U.  Co.  93  Mich.  409. 

The  engineer  and  flrcinan  of  a  locomotive  run- 
Ding  iilone  and  without  any  train  attached  are  fel- 
low servants,  so  as  to  preclude  the  latter  from  re- 
covering from  the  railroad  company  for  injuries 
caused  by  the  ne^liKence  of  the  former.  Balti- 
more k  O.  R.  Co.  V.  Ha  ugh,  149  U.  S.  3G8  (37:  772),  54 
Am.  &  Eug.  R.  Cas.  328. 

Since  the  duty  to  inspect  a  railway  engine  and 
sec  that  the  coupling  apparatus  used  to  fasten  to- 
gether the  engine  and  tender  is  in  a  safe  condition 
rebts  upon  the  railway  company,  the  fact  thut  the 
engineer  failed  to  make  a  proi>er  insiection  of  the 
roiiulinor  will  not  relieve  the  company  from  liabil- 
ity lor  his  ne^rllgence  in  that  regard  cnuslng  in- 
juries to  the  flicmun  on  the  engine.  Sabine  &  E.T. 
R.  Co.  y.  Ewing,  1  Tex.  Civ.  App.  631. 

A  fireman  on  a  locomotive  engine  and  a  telegraph 
operator  are  engaged  in  dtU'ereiit  depiirtmenis  and 
al>out  a  different  piece  of  work,  withm  Miss.  Count. 
ItftJU.  f  iSU,  providing  that  every  employe  of  a  rail- 
road company,  or  his  perboual  reureseniativc  shall 
have  the  6:10)0  remedies  for  an  injury  produced  by 
the  act  or  omis!<ioi)  of  the  corporation  or  its  em- 
ployee, or  olher  pcisons  not  employes,  where  the 
injury  results  from  the  negligence  of  a  fellow 
servant  engaged  in  another  department  of  lal)or. 
Illinois  Coou  R.  Go.  v.  Hunter,  70  Miss.  471. 
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A  conductor  of  a  freight  train  is  not  a  fellow 
Ecrvant  of  a  brakcman  in  regard  to  injuries  sus- 
tained by  the  latter  while  obeying  the  former^s  or- 
ders to  carry  gi>ods  across  the  truck,  through  neg- 
ligence of  the  former  in  ordering  a  portion  of  the 
train  to  be  backed  down  upon  such  track.  Rich- 
mond &  D.  R.  Co.  v.  Drown, 80  Va.  749. 

A  rule  of  a  railroad  company  providing  that  con- 
ductors will  be  held  responi<ible  for  the  proper  ad- 
justment of  switches  used  by  their  trains  does  not 
make  a  conductor  the  representative  of  the  com- 
pany so  as  to  make  his  negligence  thut  of  the 
company  in  res|)ect  to  injuries  sustained  by  other 
employes.    Millor  v.  Southern  Pac.  R.  Co.  20  Or.  286. 

A  mere  direction  by  a  conductor  to  turn  a  switch* 
given  to  an  occeaionol  employ^  ot  the  compuny, 
who  boarded  the  ti'din  of  his  own  accord,  while  off 
duty,  not  being  within  the  authority  of  Uie  con- 
ductor, will  not  render  the  company  liable  for  ao 
injury  sustained  by  such  employe  while  oompiying 
with  the  direction.  McDanlel  v.  Highland  Ave.  ft 
B.  R.  Co.  90  Ala.  64. 

A  railroad  company  is  not  liable  for  the  death  of 
a  brukeman.  caused  by  the  negligence  of  a  con- 
ductor on  tlie  same  train  in  selecting  whom  the 
company  was  nut  guilty  of  negligence.  Congrave 
v.  Southern  Pac.  R.  Co.  88  Cal.  300. 

An  engineer  on  a  switch  engine  is  not  ^ilty  of 
such  negligence  in  permitting  his  fireman,  who  had 
been  employed  as  a  brakemun  for  six  months  and 
as  n  fireman  for  twenty  months,  and  had  handled 
tiie  engine  more  or  less,  to  operate  the  engine  in 
coupling  to  and  removing  a  freight  car  standing 
upon  the  tnick.  as  to  render  the  company  liable 
tor  iniuries  sustained  by  a  switchman  btcavse  the 
fireman  started  the  engine  too  suddenly.  Thomp- 
son v.  Ldike  Shore  &  M.  S.  R.  Co.  84  Mich.  281. 

A  labc-rer  on  a  work  train  cannot  recover  from 
the  railroad  compnny  for  personal  injuries  occa- 
sioned by  the  negligence  of  the  engineer  in  start- 
ing the  train  witnout  a  sipmal  of  his  intention  so  to 
do.    Higgins  V.  Missouri  Pac.  R.  Co.  104  Mo.  413. 

A  railroad  company  is  not  liable  for  injuries  re- 
sulting to  one  of  Its  li;comotive  firemen  by  rcosoa 
of  the  nen  ligcnce  of  the  engineer  upon  the  «atne 
engine,  unless  the  company  exposed  the  flrcMnuu  to 
unusual  and  unnecessary  risks,  or  retained  the  en- 
giiteer  in  its  service  knowing  that  he  was  unfit  or 
inciipal>le.  siuce  the  engineer  and  fireman  are  fel- 
low servants.  Hobbs  v.  Atlantic  &  N.  C.  R.  ('o.  f 
L.  R.  A.  8;>8. 107  N.  C.  1,  45  Am.  &  Rng.  R.  Cns.  SOS. 

A  railroad  company  is  not  liable  for  the  death  of 
a  fireman,  caused  by  an  engineer  on  another  eo* 
gine  mlHtaking  a  signal  to  move  ahead  as  being  in- 
tended for  him,  when  it  was  intended  for  the  en- 
gine on  w  h  ich  deceased  fired.  Peaslee  v.  FItchburf 
R.  Co.  Ifiii  Mass.  16&. 
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of  the  defendant,  workiofi^  umler  ihe  direction 
and  supervision  of  a  section  '  boss 'or  foreman 
of  the  defendant  company,  assisting  in  build- 
ing a  culvert  on  defentiani's  line  of  railroad, 
anil  that  while  so  engaged,  the  injury  com- 
plnini'd  of  and  for  which  he  sues,  was  infiict- 
ecl  upon  him  by  being  struck  by  a  locomotive 
of  a  moving  passenger  train  on  the  defendant's 
road  (said  train  belonging  to  the  defendant, 
and  being  operated  by  a  conductor  and  en- 
gineer in  its  employ)  and  that  tiie  injury  he 
received  by  coming  in  contact  with  said  pas- 
aenger  train,  and  which  is  the  injury  sued  for 
in  this  cause,  was  due  solely  to  the  miscon- 
duct and  negligence  of  the  conductor  and  lo- 
comotive engineer  on  said  passenger  train,  In 
operating  and  conducting  the  movements  of 
taid  train." 

Upon  the  foregoing  facts,  defendant  prayed 
for  an  instruction  to  the  jury  that  the  engin- 
eer and  conductor  of  the  passenger  train  were 
fellow  servants  with  the  plaintiff.and  l)enf'e  that 
the  defendant  company  was  not  liable  for  the 
injury  receive<1  by  the  plaintifiF  I li rough  their 
negligence.  Upon  the  question  of  giving  such 
instructions  the  opinions  of  the  judges  were 
opposed,  and  the  circuit  judge  being  of  opin- 
ion that  the  plaintiff  and  said  conductor  and 
engineer  were  not  fellow  servants  in  the  senoe 
that  would  exempt  the  defendant  from  lial)il- 
ity,  so  instructed  the  jury,  which  returned  a 
Terdict  for  the  plaintiff  in  the  sum  of  i^T^OO, 
upon  which  judgment  was  entered.  Defend- 
ant thereupon  moved  for  a  new  trial,  upon  the 
granting  of  which  the  Judges  were  opposed  in 
opinion.  The  motion  was  denied,  and  the 
Judges  certified  the  following  questions  for 
llie  opinion  of  tids  court: 
851]  *"1.  Whether,  on  the  admitted  factsof 
this  case  h<'reint>eforc  set  out,  the  jury  should 
have  been  instructed  that  the  plaintiff  and  said 
conductor  and  engineer  were  fellow  servants, 
and  tliat  they  should  return  a  verdict  for  the 
defendant. 

**2.  Whether,  on  the  facts  hereinbefore  set 
out,  the  court  should  have  set  aside  the  ver- 
dict and  juilgment  in  the  case  and  granted  de 
fendant  a  new  trial. 

*•  8.  Whether  the  plaintiff,  who  was  a  com- 
mon day  laborer  in  the  employ  of  the  defend- 
ant (which  is  a  railroad  company  owning  and 
operating  a  line  of  railroad)  antl  who  was  at 
the  lime  he  received  the  injury  complained  of 
working  for  the  defendant  under  the  order 
and  direction  of  a  section  'boss'  or  foreman 
on  a  culvert  on  the  line  of  defendant's  road, 
was  a  fellow  servant  with  the  engineer  and 
conductor  operating  and  conducting  a  passen- 
ger train  on  the  defendant's  road,  in  such 
a  sense  as  exempted  the  defendant  from 
liability  for  an  injury  inflicted  upon  plaintiff 
by  and  through  the  negligence  of  said  con- 
ductor and  engineer  in  moving  and  operating 
aaid  passenger  train." 

Messrs.  James  McNang^ht,  A.  H.  Gar- 
land, and  H.  J.  May,  for  plaintiff  in  error: 

The  engineer  and  conductor  of  the  passenger 
train  and  defendant  in  error,  were  fellow  serv- 
ants. 

Uandall  t.  Baltimore  d  0.  R,  Co  109  U.  S. 
488  (27:  1006);  Tiarwdl  v.  Boston  db  W  R. 
Corp.  4  Met.  49,  88  Am.  Dec.  880;  Harvey  v. 
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Kao  York  Cent  d  U.  R.  /?.  Go.  88  N.  Y.  481; 
Ilotcard  v.  Denver  d  R.  G.  R.  Co.  20  Fed.  Rep. 
837. 

The  servant  takes  upon  himself  the  risk  of 
arcidenis  in  the  common  course  of  the  busi- 
ness, all  open  and  palpable  risks,  including  the 
negli.:;ence  of  all  fellow  servant.<t. 

Crispin  v.  B^fbbitt,  81  N.  Y.  516.  87  Am. 
Rep.  521;  Mr'^sker  v.  Jjong  Island  R.  Co.  84 
N.  Y.  77;  Brick  v.  Rochester,  N.  F,  &  P.  R.  Co. 
98  N.  Y.  211;  rA>uffhHn  v.  Slate,  105  N.Y  159; 
JIusset/y.  Coffer,  8L.  R.  A.  559,  112  N.Y.  6i4; 
McKinnon  v.  Noreross,  8  L.  R.  A  320.  148 
Mass.  533;  Quinn  v.  New  Jersey  l.ightcraue  Co, 
23  Fed.  Rep.  303:  Meatman  v.  Union  Pat.  R. 
Co.  87  Fed.  Rep.  189. 

The  following  is  a  partial  list  of  cases  in 
which  it  has  been  lield  that  an  engineer  was  a 
fellow  servant  with  a  laborer  upon  the  track. 

Vick  V.  Aeio  York  Cent,  d  If.  R.  R.  Co.  95 
N.  Y.  207.  47  Am.  Mop.  36;  Kffston  v.  Houston 
d  T.  a  H.  Co.  32  F(ni.  R.p.  893;  CoHins  v.  St. 
Paul  d  8.  C,  R.  f'o.  30  Minn.  31;  Van  WiekU 
v.  Manhattan  R.  (?(>.  82  Fed.  Rep.  278;  Penfi- 
syJvania  R.  Co.  v.  Wachter,  60  Md.  395;  St, 
Louis,  LM.dS  R.  Co.  v.  Shackefford,  42  Ark. 
417;  Huckleffv.  Gould dC.  Sihcr  Mm.  Co,  14 
Fed.  Rep.  838;  W^nxiv.  Neio  Bedford  Coal  Co. 
121  ^Mnss.  25.>;  S^-hultz  v.  Chicatfo  d  JV.  \V.  R. 
Co.  67  Wis.  616,  58  Am  Ren.  881:  Oormletf  v. 
Ohio  d  M.  R.  Co.  72  Ind.  8l;  Clifford  v.  Old 
Colony  R.  Co.  141  Mas-s.  564. 

The  relationohip  of  fellow  servants  existed 
between  deceased  and  the  faulty  engineer. 

Slater  v  Je^rett,  8i  N.  Y.  01.  29  Am.  Rep 
027;  Ryan  v.  (Utmhe/land  Valley  R.  Co.  2U  Pa. 
8H4;  Biakev.  Moin^  Cent.  R.  Co.  70  Me.  00.  35 
Am.  Rep.  297;  Ohio  d  M.  R.  Co.  v.  Collnin.  'i'^ 
Ind.  261,  88  Am.  Rep.  184;  Whaalau  v.  Mod 
River  d  U  E.  R.  Co.  H  Ohio  St.  249;  Chic^igod 
A.  R.  Co.  V.  Keefe,  47  III.  lOS;  R^^ldt  v.  Sew 
York  Cent.  R.  Co.  18  N.  Y  432;  Svliivnn  v. 
Mississippi  d  M.  R.  R.  Co.  11  Iowa,  421. 

Mr.  S.  L.  Glaspell,  for  di  fendnnt  in  error: 

The  negligence  which  caused  the  injury  to 
defendant  in  error  was  that  of  the  conductor 
and  engineer  of  a  passenger  train. 

Chicoffo,  M.  d  St  P.  R.  Co.  v.  Ross,  112  U. 
S.  877  (28:  787);  Randall  v.  lialtiinore  d  0.  R. 
Ci?.  109U.  S.  478(27:  1003). 

The  facis  should  be  set  forth  in  the  certifi- 
cate to  show  to  whom  the  conceded  negliL'ence 
was  properly  chargeable  and  because  this  is 
not  done  the  cause  should  be  remanded  to  the 
circuit  court. 

Ogilrie  v.  Knox  Ins.  Go.  59  U.  8.  18  Flow, 
677  (15:  490):  United  States  v.  Citi/  B^tnk  of 
Columbus,  CO  U.  8.  19  How.  385  (15:  062). 

Where  the  peril  grows  out  of  extrinsic  causes 
or  circumstinces  which  cannot  be  discovered 
by  the  use  of  precaution  and  prudence,  then 
the  master  is  liable. 

Baird  v.  Pettit,  70  Pa.  477. 

Persons  in  charge  of  trains  arc  not  fellow 
servants  in  the  same  common  employment  with 
persons  working  along  the  track. 

Gairahy  v.  Kansas  City,  St.  J.  d  0.  B.  R, 
Co.  25  Fed.  Rep.  258;  IHke  v.  Chiraffo  d  A.  72. 
Co.  41  Fed.  Rep.  05;  Chicago  d  N.  W.  R.  Co. 
V.  Moranda,  93  III.  802;  SuUiran  v.  Missouri 
Pac.  R.  Co.  97  Mo.  113;  Dick  v.  Indianapolis, 
C  d  L.  R.  Co.  88  Ohio  St.  389.  8  Am.  &  Eng. 
R.  Cat.  101,  Habstm  ▼.  Aeto  Mexico  dA.  R.  Co, 
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(Ariz.)  S8  Am  A  En*.  It  Cmw  960;  Kim§  t. 
0*»«<f- Jf.  R  CV.  14  Fed.  RrfK  277. 

Wbrte  a  dulr  wkkk  tlie  nosKter  «yvr«  kB 
senrantsK,  ■»  tbr  f omtictiiiig  and  maintacninff  of 
safe  t  'i>K  awl  apfilianmc  ha%  brm  drlr|Ealeil 
to  a  MrtTsBi.  ihr  cf^ii^mre  of  the  latter  im  tht 
Et-:]isr«i<v  of  ibe  llla<t^^. 

\' .#'rrit  Aml  K.  C'«.  t.  mrUri,  116  U.  & 
«:•  -Jl>:  T'lS . 

Tli»-  ii(^»rwict  of  a  wipcrior  M-rrant  who 
lr>^  a-illutnki  V  lo  «lirr«-t  ibr  moTtfiieiitaof  tho^e 
su*it»rdiiBk^t«r  lo  bim.  is  an  rxoe-plioB  or  limila- 
iM-tt  lo  Ibr-  ft  IIUdw  »rn  uini  rule. 

i.Kim  ¥.  ri*>"90'd'.\.  M.  A  r«.60l1L  ITl. 

/;.  #  •.  2^  Vt\  Va.  r>l0.  S;  Am.  Krp.  C&l;  C^p- 
P^r  w.  MmV:m*,  30  Ga.  146.  16  Am.  Dnr.  CSi^: 
rv*#r»^/  rrwjf  C*.  T.  1l'<«%««^. SLU^  /*.  it  C*l 
:'4  Fc«L  Krp.  616;  Umi»rtl^€  ^  A\  IL  G».  v. 
#»/V«.«.  2  Out.  (Kt.)  114,  87  Am  Dec  4s^r: 
O'I^0m€ii  r.  Aif^'i^trnp  iZ.  CSil  50  Fit.  SSO,  SO 
Am.  iJcr.  3^.  J/o^a  t.  KtHkmmm«l  ^  J.  J2.  Gfi 
^  Va.  743.  4S*  Am.  Rrf».  401;  3>Mr7]&  ^  a 
/.'.  IV.T.  rarrM,  6  II(44l  347;  Dom^tinom  T. 
Jf;WWi»p  d-  Jf.  I2L  G».  Id  Iowa.  &!0.  87  Am 
11^-.  301;  Raytd^U  ▼.  S0ratrm  hte.  iLCk,ii 
Fni.  Itrp.  $^;  li^trani  ▼.  Jkimtnn  ^  IL 
Vt^mi  r«.  40  Frd.  R«t  1<^  C»Mi»SPi».  Jf.  dt-SL 
/».  /.'.  C».  ▼.  /A«i»«.  113  U.  S.  377  »S8:  T*7^. 

TWre  is  a  cirar  di<<l;iiniikii  tirtmr«^  tliisc9«e 
ami  />»<«•//  T  iidit'm*^  d-  O.  i?.  C^.  11)0  U. 
3.  4i^  i:?T:  rCtCl  liamblT^y  dasirs  as  a  c«m- 
mno  hrui>^r^  n^s^tins  to  huiki  a  rtiivvtt  on  the 
lire  of  ni  T»>:*.«ei  di*l  wA  biws  bim  to  work  at 
cbe  s^ice  |H:^fc  t*  milb  tbe  coodociiic  ami  rnsn- 
nrf^  of  IL«-  |>a'^«rnser  tiaia.  lie 
Id  tiaiD  acmce  or 


3fr.  j0t*in  Br«wB  ddiicicd  the  opiaioB 
of  the  rourt : 

The  Ibinri  qncslioa  ccnIOcil  to  this  roort, 
aiiMil  the  tmly  cHie  it  is  ntrr*s»wy  for  us  lo  r«m- 
?i«k-r.  itiTi>lTva  ib^  inqninr  wbHber  the 
tidl  llaablr  ami  the  mnductor  aad  ei 
••^f  the  pa<Miuenser  tiain  vctr,  eiibcr  Irt  the 
nmrBMrm  law  or  the  statute  of  I>«k«rta«  fellow 
HYTanta  ia  soch  se««e  as  to  exempt  the  de- 
frmUnl  tail  war  fr«>m  liabtlitj. 

There  Is  probtblr  m»  aabjfcf  cimBerted 
with  the  law  of  Degli|BV*ce  whSdh  ha!%  giTca 
7i«e  lo  mote  varirt j  of  opinloa  than  that  of 
rrll»>w  smrlce.  The  aMthotiiics  are  hoprlradj 
di^iilcd  n^m  the  |;i«cral  sabject  aa  well  as 
«pi>»B  the  qar9iiim  here  larulved.  It  Is  iMa> 
ln«  to  attrmpt  aa  aaalfsis  of  the  csaea  which 
have  arifeD  ia  the  confta  of  the  teietal  states, 
5iBce  tber  are  wholly  fnecnnciUille  ia  pria- 
riple,  ami  t««>  numerous  ere*  lo  juMifj  cita- 
tum. It  msT  be  sud  in  gcBeral  that,  as  be- 
lmr«-ii  InbtMrr^  rviplojcd  apoe  a  raHroad  track 
ami  iIkp*  con«ln€tc«'or'olhrremplloTcsof  a  BM»r> 
ine  rn«in.  the  omits  of  liav^nrhu»e1ts«.  RbiMie 
l-brnJ.  Kew  York.  Irdiaaa.  Iowa,  Nieklgaa. 
Naxrh  CinJina^  Nianr^vda,  Naine.  Texas. 
Caliitamia^  Ifarjland,  tVonffrBrania.  Arkan- 
Mff.  ami  \ViM^m^4n  hoU  the  rrlaiion  of  fellow 
HTTaata  to  exist  tFtnttfl  t.  Bmtmm  ^  W.  A 
<%rfi  4  Mh.  49.  3»»  Am.  Dccl  S«0:  VHgmd  ▼. 
OU  lVm.w  if.  r#.  141  >l«s^  661;  ih^idgmr  t. 
r«'Cf|r  A*«^^«  f>.  16  It.  1.  4IH;  Umrfty  w.  Xem 
rwrit  CV*.#.  ^  IL  It  IL  C<  K9  N.  Y.  4HI: 
Gmrmkjf  w.  OH*SM.  AG^^Ti  Ind. 31;  Oliit^ 

▼. /«r.  iwi  ^s-V.R.  r#.  aoiiiwL.si:/vjui. 

Ml:! 


fahmmim  R.  ih.  t.  IT^ieftfer.  60  Md.  IK: 
^  r.  a  IL  O.  T.  WJer.  CS  Trx.  167;  SI  Ijm^ 
w,  •/.  Mt.^KR.  Cb,  r.  Skmrb^.^^  43[3.%e 
Ark.  417:  /^•«*e  r.  JWnar  #>«f.  iZ.  €h.  TM  31a. 
60:  K^m  r.  CVm^emAtad  VnUef  JUL  Ch.  S3  Fit. 
»H4:  ^«/f/f■t«  T.  Mimmtri  ^  M.  Jt  EL  Ok 
11  Iowa.  4^1;  VkmUrx.  Ckk^fpB  Jt  N.  W.  R.  CV 
61  \YU.  130:  Kirkr,  AtAtmU  ^CA^i^Rr*. 
01  N.  C  C3.V  Sa  Am.  lirfn  «31.  Qv^Wy  Jttm. 
#>.  T  AV/f«.  4t  jHirh.  31;  A>«>fo»«  /;r<^  CX 
T.  AV^rVryy.  06  IV  »16.  4^'  Am  Krt>.  :^I4| 
vbile  ia  lllimMs.  lUfvouri,  Vir^iaia,  Otaio  aad 
Kraturkv  the  rule  i*^  appapratlr  the  oibrr 
waj.  CAin^  S  AT.  IT.  R.  Ch.  ▼  Jfontadb.  9Rt 
III.  3ntt  34  Am  KrpL  11^;  S^i^iMm  v.  JIA- 
»n">ri  iW.  iZL  n*.  07  Mo.  113:  RiH^mmmd  d-  iK 
RVm.  T.  AWme»,i^  SI  Va.  Iti7:  /l^  r.  /i^^^a^ 
#]>'/«>.  C  d  U  R.  O.  32:1  Oiiio  S!  38d.  it-^»ta 
r^^#.  a  ^  J^  R,  O.  T.  CWfTM.  0  Kii-h.  5:^ 
3l.0*i4em  ▼.  CAinmpg^l/  Jb  O,  A  C*,  tS  W.  Vsl 
610.  57  Am.  Rrfiu  6S^  Th«^  ra<r«  in  Tearr«> 
are  >f*nk  to  be-diridrd.     iSif*f  T't^i*r^f,   Fi 

d  #;.  If.  Ca.  T.  fojA,  i:»  ly^  ia:*.  LHi^*r»  y  4 

AT.  R.  r».  ▼.  R"Aewt»mk^  0  Ui  l^-k.  i;6:  //tfiErir  r. 
VMlr  ^O.  A  00.7  KtxL  2S»;  AV*AWifiSe  ^  HL 
/.*.  O.  T.  Jmm0%,  0  nri»k.  27;  A^^  r«. 
r.  ^  a  HL  t^.  T.  Oarf'^jr.    \i  l^a.  46l 

la  Ibis  court  the  cases  inT«il%ii>^  the  qi 
lion  of  fellow  ferrice  have  not  lin-n  auM»r- 
ous  nor,  perhapa,  alt»-srfher  h9rni>iii«>.m^ 
The  q*irMi>m  firtat  am^e  in  the  ra^  td  Rtm- 
ft^li  T.  OtSfimmfr  ^  O.  R  ih.  HO  f .  S.  4;8 
ldT:100C»].  in  which  a  iMakrmraa.  «i*rkEMS  a 
bwitch  for  hii  train  cm  cme  inark  ia 
nwd  jard.  was  held  to  Ik  a  fell»w 
of  an  Vaeireer  of  another  train  upm  an  ad- 
jacent trM4E.  upt«n  the  ihe*i*j  that  the  two 
were  empU»rcd  and  pai«l  br  the  same  maMer. 
and  that  tbctr  dulie»  were*  sorb  a»  to  bcwj^ 
thi:m  to  work  at  the  same  pCaca  at  the  t-mtat 
tisse,  and  ihHr  teparaie services  had  aa  a  nan 
m«m  object  tbe  moring  of  trains.  It  Is  diffi- 
cult lo  see  wbj,  if  the  case  under  cmwidef^ 
ati'-Ni  is  to  be  detcnaincd  as  one  of  pmeral 
ami  not  of  local  law.  it  does  mti  faiil  dire«-f  Ij 
within  the  ruling;  of  the  ILindall  csspcl  The 
tcrrices  of  a  switchman  ia  kcefang:  a  tr»ck 
drar  for  the  pawa^  of  trains  do  not  differ 
matcrialljr,  ao  far  aa  actiont  founded  upon 
the  ne^lij^enee  of  train  bmb  are  ronceracd* 
fnmi  ihoie  of  a  laborer  eneai^  in  kee|ilne  the 
Hark  in  repair;  ^neither  of  them  i»  undrt[357 
the  pnMMial  control  of  the  enrinecr  or 
doctor  of  the  nmrin^  train,  but  both  nre 
enpKxd  in  an  emplojascnt  nere«sarily  bria|e^ 
in^  thrm  in  contact  with  pasnae  eiac 
in  the"imnw«liate  comsscw  objert'of 
ing  the  safe  paaaga  of  trains  urrr  the 
Af  a  laborer  u|»n  a  rsilrktad  track,  either  in 
switchins  traiaa  or  repairing  the  trark.  i»  cam' 
Hani IrexpoHcdtoIhe  danger  <«f  pamne:  I'ain^ 
and  bi>un«l  to  hMdc  out  for  them,  nnj  m-^i- 
fCence  in  the  ■sanagrfaent  c»f  such  train*  ii 
a  ri4L  which  saar  or  should  beomtemfdalrd 
bj  him  ia  entenni;  upon  the  perrirv  of  thi 
rompanj.  Thss  is  probtiMr  the  nv*<4  aslfs* 
fartvtrj  tot  of  liabiKtr.  If'<he  d* fartnemii 
cd  Ibe  two  amrants  are  ao  srpamrcd  from 
rach  other  that  the  pofmbilitj  of  cominf^  in 
contact,  and  hence  of  incurrinf;  danerr  f  ram 
the  neplHsent  performance  of  the  duties  of 
such  oabcr  drpartment,  could  not  be  Mud  It 
be  within  the  eonfplalioM  of  lhepcfMmi»> 
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Jured,  the  doctrine  of  fellow  service  »bould 
not  apply.  In  this  view  it  is  not  ditHcuU  to 
recoucile  the  numerous  esses  which  hold  that 
persons  whose  duty  it  is  to  keep  railroad  cars 
in  good  order  and  repair  are  not  engaged  in 
m  common  employment  with  those  who  run 
or  o{)erate  them.  The  case  of  Northern  Pac. 
R  Co.  T.  lUrberi,  116  U.S.  642  [29:  755].  is 
an  illustration  of  this  principle.  The  plain- 
titf  in  this  cuRe  was  a  brHkcman  in  defend- 
ant's yard  at  Bi><m«rck,  where  its  cars  were 
Bwiiclic<i  upon  ditlerent  tracks  and  its  trains 
were  made  up  for  the  road.  He  received  an 
injury  from  a  defective  brake,  which  had 
been  allnwed  to  get  out  of  repair  through  the 
negligence  of  an  officer  or  agent  of  the  com- 
pany who  WHS  charged  with  the  duty  of  keep- 
ing the  cars  in  order.  It  was  held,  upon  great 
uu'i  nimity  of  authority  both  in  this  country  and 
in  England,  that  the  pernon  receiving  and  the 
person  causing  the  injury  did  not  occupy  the 
relative  position  of  fellow  servants,  t^ee  slfio 
Bovgh  V.  Texas  dk  P.  H.  Co,  100  U.  S.  213  f'^o: 
612];  Uninn  Pae.  It  Co.  t.  Snyder,  ante,  p.  597. 
Even  in  Massachusetts, whose  courts  have  lean- 
ed as  far  as  any  in  this  country  in  supporting 
the  doctrine  of  fellow  service,  it  has  been  held 
that  agents  who  are  charged  with  llie  duty  of 
snpplving  safe  machinery  are  not  to  lie  repird- 
•158]  ed  as  fellow  servants  with  those  *who 
are  engaged  in  operating  it.  Furdv,  Fitdiburg 
H.  Ok  no  Mhks.  240. 

Directly  in  line  with  the  case  of  PnndaH 
▼.  Baltimore  dk  0.  H.  Co.  is  that  of  the  Qurbec 
SS.  Co.  v.  Merchant,  188  U.  8.  875  [38:  tiSOJ. 
in  wliiih  the  stewardess  of  a  steannddp  be- 
louuing  to  a  corporation  brought  suit  to  re- 
covir  danmges  for  personal  injuries  sustained 
by  her  by  reason  of  a  defective  railing  at  a 
liangway,  which  gave  way  as  she  leaned 
iiuainst  it,  and  ptceipitated  lier  into  the  water. 
Tlic  railini;  had  been  recently  removeti  and 
the  /[rang way  opened  to  take  off  some  freight, 
and  had  not  been  properly  replaced  by  the 
p«)iier  and  carpenter  of  the  ship  whose'duiy 
it  was  to  rep'.tec  them.  It  wa&  held  that,  as 
the  porter  and  carpenter  were  fellow  servants 
with  the  atewaido>8,  the  corporation  was  not 
liable.  Said  Mr.  Justice  Blalchfonl:  "As  the 
poller  was  confesMjIly  in  the  same  depart- 
ni' nl  wiih  the  .^itevvanle.ss,  hi«  negligence  was 
thai  rif  :i  fellow  bervunt.  The  cuntention  of 
the  plaintitT  is  that,  as  the  carpenter  was  in 
the  d(  I  k  depiriment  and  the  stewardess  in 
the  blLward'^  depaitnunt,  those  were  differ- 
ent departments  in  sucli  a  sense  that  the 
rarpen!er  was  not  a  fellow  servant  with  the 
stewardess.  But  we  think  that,  on  the  evi- 
dence, both  the  porter  and  the  carpenter  were 
fellow  servants  with  tl.c  plaintiff.  The  car- 
penter had  no  authority  over  the  plaintiff, 
nor  had  the  porter.  .  .'  .  There  was  noth- 
ing in  the  employment  or  service  of  the  car- 
penter or  the  porter  which  made  either  of 
ihem  any  more  the  representative  of  the  de- 
fendant than  the  employment  and  service  of 
the  stewardess  made  her  such  representative." 
The  divi^ion  of  the  crew  into  departments 
was  treated  as  evidently  for  the  couvenif^nce 
of  administration  upon  the  vessel,  but  having 
DO  effect  upon  the  question  of  fellow  service. 
See  also  Buitimore  d  0.  R.  Co.  v.  Andrews, 
17  L.  li.  A.  lUO,  00  Fed.  Rep.  728. 
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The  case  of  the  Chicago,  M.  A  St.  P.  R  Oo. 
V.  lioM,  112  U.  8.  877  [2«:  787],  is  claimed  to 
have  laid  down  a  different  doctrine,  and  to  be 
wholly  inconsistent  with  the  defense  set  up 
by  the  railroad  in  this  case.  This  action  was 
brought  by  the  engineer  of  a  freight  train  to 
recover  damages  occasioned  by  the  joint  neg- 
ligence of  the  conductor  of  his  own  train  and 
*thatof  a  gravel  train  with  which  it  came[359 
in  collision.  The  case  was  decided  not  to  be 
one  of  fellow  service  upon  the  ground  that  the 
conductor  was  "in  fact,  and  should  be  treated 
as,  the  personal  representative  of  the  corpor- 
ation, for  whose  negligence  it  is  responsible  to 
subordinate  servants."  The  court  drew  a  dis- 
tinction '^between  servants  of  a  corporation, 
exercising  no  supervision  over  others  engaged 
with  them  in  the  same  employment,  and 
agentB  of  a  corp(»ration,  clothed  with  the  con- 
trol and  management  of  a  distinct  department, 
in  which  their  duty  is  entirely  that  of  direction 
and  superintendence."  In  that  particular  case 
the  court  found  that  the  conductor  had  entire 
control  and  management  of  the  train  to  which 
he  was  assigned,  directed  at  what  time  it 
should  start,  at  what  speed  it  should  run,  at 
what  stations  it  should  stop,  and  for  what 
length  of  time,  and  everything  essential  to  its 
successful  m(»vementR,  and  that  all  persons 
employed  upon  it  'were  subject  to  his  orders. 
Under  f^uch  circumstances  he  was  held  not  to 
he  a  fellow  servant  with  the  firem.in,  brake- 
man,  and  engineer,  citini^  certain  cases  from 
Kentucky  and  Ohio,  which  maintained  the 
same  view. 

It  may  be  observed  that  quite  a  different 
question  was  raised  in  that  case  from  the  oiie 
involved  here,  in  the  fact  that  the  liability  «>l 
t  lie  company  was  placed  upon  aground  wldeh 
has  no  application  to  the  ca-^e  under  consider- 
ation, viz.  that  the  person  sustaining  the  injuiy 
was  under  the  direct  autltority  and  control  of 
the  person  by  whose  negligence  it  was  caused. 
That  it  was  not,  however,  intended  in  that 
case  to  lay  down  as  a  universal  rule  that  the 
company  is  liable  where  the  person  injured  is 
subordinate  to  the  person  causing  the  injury, 
is  evident  from  the  latest  deliverance  of  this 
court  in  fhiUimore  &  0.  R  Co.  v.  Riugh,  140 
IT.  S.  868  [37:  772]  in  which  an  engineer  and 
fireman  were  heUl  to  be,  when  engaged  in 
their  respt'clive  duties  as  such,  fellow  servants 
of  the  railroad  company,  and  the  fireman  pre- 
cludeci  by  principles  of  general  law  from  re- 
coveriRg  damages  from  the  company  for 
injuries  causeil  by  the  negligence  of  the 
engineer. 

Neither  of  these  cases,  however,  is  applicabie 
here,  since  they  involved  the  question  of  "sub- 
ordinaticm"  of  fellow  *.servants  and  not  [3CO 
••different  departments."  Of  both  classes  of 
cases,  however,  the  same  ol>servation  may  be 
made,  viz,  that  to  hold  the  principal  liable 
whenever  there  are  gradations  of  rank  between 
the  persons  receiving  and  the  persons  causing 
the  injury,  or  whenever  they  are  employed  in 
different  departments  of  the  same  general 
service,  would  result  in  frittering  away  tlu- 
whole  doctrine  of  fellow  service.  Cases  arising 
between  persons  engaged  together  in  the  same 
identical  service,  as,  for  instance,  between 
brakemen  of  the  same  train  or  two  seamen  of 
equal  rank  in  the  aame  ship,  are  comparative! v 
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MC  Mi  SovKKMB  Cm:ki  am  xas  Uxtkb  Surm  OcE.  Tsw^ 

nn.  I»  »k^»  —jnrily  nf  cmm  iWre  t«  ■  "JOHN  H.  BEAOAN  »r  *a^  4^^.  [3ft3 
H)Me  diMiBCCmi    cirhet  ia  Tr^tccl  Id  pailf  o(  i  «. 

•rr>icr.<«i-lbe».tiir«oribHrrapCq)r«<«M..TIIE  rARllKR3  U>AH  &TBI»T  OIHI- 
COuils    b-KCTcr.    bm    bcm    nlurtaat    loj  PAKY  BX  u>  CHo.  IL) 

ncOj^oe  Ihea-  diMintlioM  anleo  the  ■npCT-l 

Milj  of  Ike  rar«a  raiMiBg  tkc  iajuj  wasl  ecc&CIHir.&ae^aL) 

Mich  w»  lo  pW  him  nibrr  ■■  Ike  et^tgorj  ot 

IMtedfNl  ihunT  aemi.  m.  for  m«|ilr.  ihf  -''a  '  •»•/"'  •  Mate-jwit^rfim  <  n*nl 
mjirrirtMilrnl  nf  s  rsnotT  or  nnwBjt.  mvA  \h>  fwt— *#  •//  jiwd-  to  nva/j/r  t*mFp»  if  tmt- 
cnpl-ijBFBM     «cie     »    (v    difftiCDl     ihK,  mr-e^.ls pMrm  tf  UittiJ  Smli* trttrt— 

■bhouEh  P"iil  br  ihe  Mnt  bmuct.  the  Iva  i"t*/jrB»  Mitilf—c.Krlt  uay  mfrsia  r»ta 
Minais  «nc  btounbl  ao  fiitba  !■  coalBc  C"^  ^  «  (■■»«'«()»— r7*af  prHmiom  if 
«i'ii>s>-lioikeT  ihuMff  tkrf  bad  bMBcm  rn^trts—Ui*  Amtaime>^t—m.M0Vt»tm 
■ptmrd  hr  dillcint  principalK  ^  »*''»  -"*■'  |i»«crfS««*  Jy  Itau  rmOrtad 

Wr  IbiBk  ihe  nn  b  ■mluingui'bmble  ii        <i^»uum  ■»>■«#. 
|iTiBr:|>>    fin^     Huita'i's   Ckicv    which    mm 
(kciii'd  is  IttSS,  ami  ha«  been  aenptcd  ■&  ■ 
loanfl  FxpwiiioB  ot  ihe  I»  (tvoTrr  tea  t  ran 
■Bd  lh«l.  vnlk-m  «c  ur  pnpiiril   lo  orftiult 
thai  ra^.  iLe  ihini  qotsiHia  cnifiid  BkiM  bi 
unwell  in  Ibe  alfiiDialiTr.     The  anthmilicl       ,_.„_ 
in  faTiir  irf  ihc  pn-pwliun  IhcielaU  doKaan    s,  ^Wei 
WBipIj  OTTTWtLrlniiitj;. 

We   hate    iLm    for    tiraltd    tbl*    <  .     _    

tldmaiiialiBe  bT  the  p«»rfBl  and   aol   bj  Ik        ■■rh  snaictul  BteNaetiaiiB*  of  Ue  a 
kml  U«.  as  «*«    brM  lube  prnprr  both   fi        't  n- dCnis.  Hvia  nake  imOlfvL 
Ihr  Rma  CMC  aad  llw  CMC   nf  Bjueb.      la  K        •»!  runica  ■!«■  >d  iadiTkhHL 
h.J.liRe.faowem'.lbecounhulia  •!»>  oalj     *■    A  twiioa  (^  a  yai.tB   H«CTB*a»  j 
tbt-  taw  Of  Che  nifteCiie  «■>«  as  e.pouiMlol        ?**"^!*Ti'Tr'?' ^'^"*°* '^,'*'^  "  " 

l^lbrirhirbrtlcSm^    Wb«e.e.  ihiwUfd       iZ:i:2  iHT^^Jl""^ 

i^TT-u^aHl  bj  Manila,  of  f«i.r*  Ibc  U.Iub        S^I^i^Ii^jfiS 

ia  apptinl  li^  Ibe  Feikfal  Cnun*  pur^iaat  Ic  ,|^,  ,^  hi^  oMtct  af  Iha  antaaa  «^  ita 
IteTr>rtl  Statutes.  MdiuaSlI.a*  a  "kw'  ol  ^j.--,-  ai  i^ rmfci  If  tfcrimroif Hn- af  la* 
Ihe  OHle.  raa*.  am  Ite  mia^Aia  a«  Ikfr  lalM.     |[H 

Bt  wrlioB  T7S3.  CanpiM  Law*  of  IkikMi        iii  li  I  lij      i       |M  l    l  r    i  n   ir   i  otihaa 
TrfiiliKj,  ia  <Me  of  Ibe  marls  of  wbirh  lhi<       Kcina*. 
301)  cai«  was  wuioally  "oMvacnl.  "aa    *■   AltlM<«h  Ihe  IH^Oioa  aCalaiHaC  d 

.^plHTei  fa  met  b»uad  i«  iMleaaairj  hi*  en       roriia»i*iiaii»alwa. ' 

pk9£  for  hxM*  xifrcfcd  ^  '!«!  "■""  ■»  "«»«■  ~  -"■"-*'  ~* 

■IDTwcc  of  the  (xdiaarj  li^  of  Ihe  bmiaH*  la 
whii^  be  i(«n>plo]rcd.  aor  ta  matrqnrncr  of 
IbeaegiivratcufaMNber  peiM»eni|>lojrd  b; 

the  laaie  r^plnyerialheiaMC  graetal  buuacM,       _^ 

Nalewhcbasaeekcied  m  nse  anliBaiy  eaie fa    L~Thahj 

Ihewkdfna  nf  ibe   culpable  eaplore.'    Ia 

the  nw  of  XStt  *.  ClUtmff.  JT.  *  9.   F.  R 

th.  S  K  R.  A.  3G3  i  Dak.  &>3.  a  c**e  which 

aifae  afln  the  cnadairnl  of  the  afaore  rtalnle. 

ihe  aapn-me  court  of  Ihe  trrriloe?  bctd  thai  a    ^  .'  ■< 

•COioa  l<«e*>aa  aad   *  Irain  cuvductor  a 

coraipliHcs  wiibfa  thepuinew  of  Ihitilat 

•■d  wen:"e«i(»|t«l  ia  theiiiiBegen««l  U™-     , .     -  -■ 

aeaa.'     Wkik  U^aMnKliao.  fi.t.  bjlbe    ■■    A-l-jB-eMo.  aralaH  ttee-Iotee 

•«F*e«ccaiirt  of  alenibjej,  ■  aot  oMigalorj       ^ 

'i  i*  cetiainlj  eatiiled   lu      t^  ^ 
ttiam,  a»d  fa  '  -■--»■•-> 

acakiafBiorof  IhedodriaelhcRi 
TWopiaia*  baTcfjclabntau  oae,  reriesaa 
hi^c  aaHbe*  of  caw)^  and  folkiwa  Ihow  of 
New  Vorh.  Pmaijlnaia.  aad  H  daarboiella. 
aa  fiioarfed  npua  ao«ader  p*iBci|>lt«.  Wc 
■ajtafdj  BSMunelbU  ibe  cnntitiKiioM  Ikm 
•iiHt  lo  ihia  «aiBle  will  mat  be  oremled  b; 
Uw  cuurls  of  Ihe  iwn  Maics  which  have  hic- 
ceedcit  the  uipretac  conn  of  ibelcniiorj  wiih- 

n<  Uvrf  9-Mwi  ariiJU  maM 


APPEAL  bom  »  deem  of  tkc  Orcait  O 
at  Ihc  Cnitcd  Sijlc*  t-i  Ike  Wwcn 
trirt  of  Tuaa.  ptriicauallj  cai»JBiii]c  Ihe 
tenalioBal  A  Gru  2tocUin«  BuIiomI  C 
^maj  Iniai  pnungor  ooalioBJi^  iarllMt 
■»le«  tir  tuilb  (tf  Ike  nilnMd  RMBmiaia 
T^saa.  described  is  Iht  eooiiiilUBl,  aad 
[Miinilj  iiijiiiiiiiii  [■iilnllii—luiwwiMw 
Ibe  AxumKf  Gcanal  of  Texa^  ftoH  iiMti 
iae  ma;  mitt  f<ir  pcmllia  Bitd<T  Ike  Ua 
Triaa  of  Apiil  3,  l£9l.  or  undrr  or  b;  n 
of  Ike  atid  Uuib  <rf  said  imDniad  cgnbhs 
«c..  sod  pcntemallr  RttraiMin*;  nid  raili 
CMBiuHsim  fraaa  iiiiiij,  any  fiutbcr  ur 
•■d  dMRonic  tkal  Ike  iwiei  and  ranff*  b« 
ibiF  made  aad  hmtjl  W  said  cmaiwina 
doctibed  i»  Ike  CMnpIaurt  an  uueaaou 
••fair  asd  wajnt,  and  eaaralliBf  ike  a* 
aad  drdariag  ike  aane  to  be  aiiU  >^  *i 
tfc     Bittmiiu  part  mad  mfrtKd  im^ptrt 

StaUtwat  br  'r-  •futux  Br«waec 
Ob  April  S.  lai.  Ibe  k^iElBUiie  of  Ike  ■ 
«f  Texas  pMBrd  as  act  to  csuMiik  a  nili 

Ike  apfntBlmCBlaiidqinlitintiiM  of  Ikrec  | 
aoos  i«  cocrjlole  Ike  ooaiMiaskia:  Ike  aec 
for  Ike  omstsktioa  of  Ike  coBBiaaaa,  * 
tke  Ikitd  deflDe*  Ike  povoi  and  dalie*  of 
eoa wBioa.  aad  it  as  foUows: 

":?cc.  3L  Tke  power  and  autkori^  ia  ker 
voted  ia  Ike  isilroa^  to»msaam  of  Tu 
lad  it  ii  keieby  made  ia  daiy.  to  afhtpt 
Mcci^ry  lales.  ckargn,  aad  ie)mIaiioB< 
goma  and  nsulale  nilnmd  fmxkl  and  | 
stBfKT  tariSa.  Ike  powrr  to  ««ieci  almati  i 
pnmal  aohnt  disctioiioaliM  and  ctUNtiM 
ttc  rale«  of  (teifikt  aad  paMragei  tanlTi 
Ike  dilhr^  laiuraadt  in  Ikii  mate,  and  lo 
fcrelkenait  by  hari^  Ike  pmaiiiei  inllii 
at  Iff  ikt«act|nieaeribedikiiDugk|M>operea( 
kanae  jorndicUaa. 
3e:i  J   "y^  Tke  ai 


iraain  diffcnat  ttam    tta  nlea 


beitado^.  to  6k  and  cvalilick  for 

~  I—  linn  of  lailnnJ  n  Ibtt 

•aUe  Joint  latea  of  fiei-fat  rhai^4 

nek  raa- 

■■(/)  ir  any  two  iw  MMe  cooaertin*  lait 
mads  ihall  U.il  to  i^rec  ap'>n  a  bur  and  ^-ic 
dinina  of  lfc«  etiar^n  araiiig  (nmi  ilw  in*-!;- 
ponatiun  of  freishu.  pas'uiprTi  or  can  oru- 
Ikfir  liae^  tbe  coainiiniaa  ikaJI  Gi  Ike  prm 
T^tm  pari  of  aocb  rfcar?**  to  be  iwetTcd  by 
ocfc  of  said  (ooaertiBg  Hoet. 

"t9<  L'ntO  Ike  ooin>»i<«.«  abaH  make  ike 
da^Snl^noa  aad  arkednln  of  ratra  aa  berna 
praridcd  for,  and  arita-ranti  if  tliey  di-rn  it 
ailTinblc.  thej  aur  make  piiHtal  or  ({K^ial 
daaviaralioBi  for  all  or  an;  of  ihe  railnqis 
nbjecl  briMo.  aad  Ax  tke  ralea  to  l*^  ■  harr-J 
trr  BDck  TDadalbneTonaid  mrh  cili->u^(-iiiaa« 
aiid  raica  nball  he  pal  ia'o  Hltr^  in  lue  luaa- 
aer  ptmided  for  gicwnl  rtah^Sfniioas  and 
Kheduleiof  ralm. 

"Ill  Tbe  eoDimivian  Aall  kire  pnnr.  and 
ilsLall  be  ila  duly  I  mm  lime  In  Iirnc_  lo  aller, 
diansr,  amrnd.  or  ilnlnk  *anj  dasiifi  (:(C  A 
nUinn  or  i«tr  rS^Ujsbnl  hj  it  wkn  drpnKd 
nerrwjttj;  u'l  KKk  aaKixlel,  alicnd.  or  pcw 
rtavlficalinin  or  ratei  ^liall  be  pni  jalocffccS 
la  Ike  sinM  onanrr  u  the  ati*iiuii«. 

"(i|  TheC--Dinii)4on  nay  ajonctod  ealonv 
mrk  mks.  i«?ula'inu.  aad  modct  of  procr- 
duic  at  il  niaj  Jerm  pcofirr  lo  hear  sort  di-tcr- 
miar  oompl-aia^i  thai  may  be  made  a^ati 
StK  damidcalinoi  or  Ibe  ralrm.  Ike  rab«.  rn;- 
alaIicmi.aBd(lrltTminaTiiaiof  ikeontnm'caDa. 

"  (j)  Tbe  CDoiDiiKinu  aball  Biake  levnoablc 
ind  joM  rain  of  rharcci  for  carta  railruvl 
qitiJKt  kervto  for  tbe  oae  or  Irampnrliiion  at 
loadfd  or  etnptj  can  on  its  nwd:  and  ma*  ca 
tsUitb  for  rack  mlniad  or  lor  all  Miln»da 
iKke  raaanaahfc  rain  for  tke  atnria;  and 
taaailliae  of  Irei^t  and  for  iaeinco(c>n  aot 
laloaded  afirr  forty  elata  kn  •n'  aotioe  to  Ike 
EOinifBee.  not  to  iMode  Sandaya. 

~  Ul  Tke  oommbawaskall  make  and  oUk- 
Ibk  reasonable  raira  Cor  tbe  tnasponaiion  .-f 
p>>j>.u„i.fi  over  eacb  or  aU  of  the  lailioaili 
oibien  ken:b>,wUtk  ram  akall  MM  cxrred  tke 
ram  Hied  by  law.  TterammiaBaB  aball  ka«e 

-.^ isble  ralw,  tolKnr 

perfumed  by 
fliat  puaiirapk  vt  (ke  fumtk  aretiaa  a 


^birgrs  Car  all  oib^ 

ID*  ndniad  8ab|Mt  heielo. 


fe  akall  be  h*  doty,  to  Ox  to  eacb  dam  or  a 
tf  vioaa  of  fniitbt  a  leaamahle  rate  for  e 
nttroad  (object  U  Iki*  act  for  ike  (ranspa 
tkw  of  eaek  of  mid  rliaiiaod  anbdnriawm 

-iA  TbedamificalMmf  kenia  pronded 
ikall  apply  to  aad  be  tke  mmeEor  all  raOra 
■ubJMt  lo  Ike  pronBOBB  of  ibii  act. 

•t/b  Tke  said  commiaAm  may  flx  diOn 
tatn  for  diScxeat  raiboada  and  for  dtRrr 
Bae*  nnder  tke  mme  maa^trment.  or  for  i 


he  (Bllrond  eompaay  to  ke  aHetted  tkerrby 
m  dayr  notice  of  tke  time  and  plnro  wken 
lad  wbn«  Ike  rate*  chill  l«  lied;  and  said 
wlro^  company  tkall  be  ealitkd  lo  be  keaid 
It  sock  lime  and  place,  to  ibF  en>l  that  juitioa 
■ay  be  doaie:  aad  il  shall  bare  i>niorm  to  en- 


irocem  hovia  provided  for  sball  be  acmd  ^ 

"nie  irmaialag  panerai^  f 
riept  ndn  of  praeHhiic.  Tb 
lod  aevenih  stctions  are  as  fanowai 

"Sec  S.  b    all    I 
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tljfs  law,  the  rato8,  cbarj^es.  orders,  rules,  re^- 
uhitions.  and  dnR-ificulions  prescribed  by  said 
commi^'sion  before  tbe  instituiioD  of  euch  ac- 
tion shall  be  held  conclusive,  and  deemed  and 
30.">]accepled  lo  be  reasonable,  fair,  *and  just, 
and  in  such  respects  shall  not  be  controverted 
thcrt'in  until  finallij  Jound  otherwise  in  a 
direct  action  brought  for  that  purpose  in  tbe 
manner  prescribed  by  sec  ions  6  and  7  hereof. 

'•  JSec.  6.  If  any  rJiilroad  company  or  other 
party  at  intLiost  be  disstuistied  with  the  decis- 
ion of  any  rate,  class iti cation,  rule,  charge, 
order,  act.  or  regulation  adopted  by  the  com- 
mission,  such  dissaiistied  company  or  parly 
may  lile  a  petition  setting  forth  the  parti(*iilar 
cause  or  causes  of  objection  lo  such  decision, 
act,  rale,  rule,  charge,  clas>ification,  or  order, 
or  to  either  or  all  of  them,  in  a  court  of  c<»ui- 
petenl  jurisdiction  in  Travis  county,  Texas, 
against  said  conimis>ion  as  defendant.  iSaid 
action  shall  have  prece<Ience  over  all  other 
causes  on  the.  docket  of  a  different  nature, 
and  shall  be  tried  and  determined  as  other 
civil  causes  in  said  court.  Either  party  tos^iid 
action  may  appeal  to  the  appi'Uate  court  hav- 
ing jurisdiction  of  said  cause,  and  said  ap- 
peal shall  be  at  once  returnable  to  said  appel- 
late court,  at  either  of  its  terms,  and  said  ac- 
tion so  ap])<  aled  shall  have  precedence  in  said 
apiHllatc  court  of  all  causes  of  a  different 
cl»ara<  ler  therein  pending:  Protided,  That  if 
the  court  be  in  i^essiou  at  the  time  such  right 
of  action  accrues,  the  suit  may  \te  6led  during 
such  term  and  stand  ready  for  trial  after  ten 
days*  notice. 

••  Sec.  7.  In  all  trials  under  the  foregoing 
section  the  burden  of  proof  shall  rest  upon 
the  plaintiff,  who  must  .show  by  clear  and  sat- 
islaei'^ry  evidence  that  the  rates,  regulations, 
orders,  classitirations,  acts,  or  charges  com- 
plained of  are  unieabouable  and  unjust  to  it 
or  them." 

Sections  8. 0, 10, 11, 12,  and  13  contain  special 
pr«»visi(in.s  wliicrh  are  not  material  to  the  con- 
sideration of  :iisy  question  presented  in  thiscase. 

Section  1-1  n  ads: 

*'  Sec.  14.  If  any  railroad  company  subject 
to  this  net,  or  its  agent  or  officer,  shall  hereaf- 
ter charire,  colleci,  deniand  or  receive  from 
any  person,  company,  lirm  or  corporation  a 
greater  rale,  charge,  or  compensation  than 
tnat  ti.\ed  and  establislied  by  the  railroad  com- 
mission for  the  tiansportation  of  freight,  pjis- 
senirers,  or  cars,  or  for  the  use  of  any  car  on  the 
JIOG]*lineof  its  railroad,  or  any  line  operated 
by  it,  or  for  receiving,  forwarding,  handling, 
or  storing  any  such  freight  or  cars,  or  for  any 
other  service  performed  or  to  be  performed  by 
it,  such  railroad  company  and  its  said  agent 
and  otiicer  shall  l)e  deemed  guilty  of  extor- 
tion, and  shall  forfeit  and  pay  to  the  state  of 
Texas  a  sum  not  less  than  $100  nor  more  than 
$5UU0." 

Section  15  defines  unjust  discrimioation. 
and  imposes  a  )x>nalty  of  not  less  than  $500 
Dor  more  than  $5000  upon  any  railroad  com- 
pany violating  any  provision  of  the  section. 

Section  16  is  levele<l  against  officers  and 
agents  of  railroads,  and  imposes  a  penalty  of 
not  less  than  $100  nor  more  than  $1000  for 
certain  offenses  denounced  therein. 

Section  17  declares  that  any  railroad  com- 
pany violating  the  provisions  of  the  act  shall 
be  liable  to  tbe  persons  injured  thereby  for  tbe 
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damages  sustained  in  consequence  of  snrb  vi(v 
lation,  and  in  case  it  is  guiliy  of  extortion  or 
di.scrimination.  as  defined  m  tbe  act,  siia!! 
pay,  in  addition  to  such  damages  lo  the  p<rs'»n 
injured,  a  penalty  of  not  less  than  $125  nor 
more  than  $500. 

In  sections  18  and  19  are  further  provisions 
as  to  penalties.  The  remaining  si'ctions,  20  lo 
24,  inclusive,  contain  matter  of  detail  which  i- 
unimportant  in  this  case. 

Three  of  the  phiintiffs  in  error,  Reagan, 
McLean,  and  Foster,  were  duly  app<»int«»«l  and 
C]^ualitled  as  members  of  said  railroad  commis- 
sion, and  organized  it  on  the  10th  day  of  June, 
lb9l.  Tlie  other  plaintiff  in  error,  Cullw  r.M»n, 
is  the  attorney  general  of  the  state,  who,  tiy 
section  19  of  the  act.  was  charged  with  the 
duty  of  instituting  suits  in  the  name  of  the 
state  for  tiie  recovery  of  all  the  penalties  pre- 
scril>ed  by  the  act,  excelling  those  recoveirdilc 
by  individuals  under  the  authority  of  sec- 
tion 17. 

After  the  commission  had  organized  on  June 
10,  it  procc  eded  to  establish  certain  rates  for 
the  transportation  of  goods  over  the  railrr'a^t? 
in  the  state,  and  also  certain  regulations  for  the 
management  of  such  transportation.  There- 
after, on  April  oO,  1802,  the  Farmers'  Loan  A: 
Trust  Company  filed  its  bill  in  the  Cirrnjt 
Court  of  the  United  States  for  the  Western  Di^ 
trict*of  Texa.s,  making  as  defendants  tb«'|r{07 
railroad  commis.sioners,  the  attorney  gen'-ial. 
the  International  &  Great  Northern  Railroad 
Company,  and  Thomas  M.  CampU-U.  th»*  re- 
ceiver thereof,  duly  appointed  by  the  <ii>-tr>t 
court  of  Smith  county,  Texas.  That  l«ili. 
which  is  too  long  to  be  copied  in  full,  allejrtl 
that  the  plaintiff  was  the  trustee  in  a  tru^t  'l--  (f 
exectited  by  the  railroad  company  on  the  l.'»ilj 
day  of  June,  ISrtl,  to  secure  a  second  s«ri«  s  of 
bonds,  aggregating  $7,054,000,  iKsiring  in:<*r. 
est  at  the  rate  of  6  per  cent  per  annum;  and  th  it 
there  was  a  piior  is-uc  of  bonds  to  the  aniojiit 
of  $7,954,000.  se(  ured  by  a  conveyance  to. i'  !in 
S.  Kennedy  and  Samuel  Sloan,  as  trusties.  It 
then  set  forth  the  radroad  commission  aei 
heretofore  refern'tl  to,  or  sm>  much  thereof  as 
was  deemed  material,  the  proceedings  of  the 
commission,  and  the  ncjiices  that  wne  irivi-nto 
the  railroad  company,  and  attached  asevhililtjj 
the  several  orders  preseribin;:  rates  and  r<';:u- 
hdions.  It  also  averred  generally  that  kh  i: 
rates  were  unreasonable  and  unjust,  set  fiTlli 
certain  specific  facts  which  it  claimed  csiah 
lishcd  the  injustice  and  unrea.sonableness  of 
those  rates,  and  prayed  a  decree  restraining  the 
comndssion  from  enforcing  those  rates,  or  any 
other  rates,  and  also  restraining  the  attoroey 
general  from  instituting  any  suits  to  rect'Ver 
penalties  for  failing  to  conform  to  siicb  rates 
and  obey  stich  regulations.  Tbe  International 
&  Great  Northern  Railroad  Company  ap- 
peared, filed  an  answer  and  also  a  cross  bill 
similar  in  its  scofx'  and  effect  to  tbe  bill  tiled 
by  the  plaintiff,  and  praying  substantially  the 
same  relief.  The  railroad  commission  and  the 
attorney  general  at  first  filed  answers,  but, 
after  a  certain  amount  of  testimony  had  In^en 
taken  (of  the  nature  and  extent  of  which  we 
are  not  advised,  inasmuch  as  it  is  not  preserved 
in  the  record)  they  withdrew  their  answers  and 
filed  demurrers,  leave  being  given  at  the  same 
time  to  the  complainant  and  cross  complainant 
to  amend  the  bill  and  cross  bill  before  tbe  fil- 
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iB|^  of  Ibe  desnoim'.  The  amenHiliiieiits  to  tlie 
biil  and  ciu»  liikl  were  fimiUi,  aiad  rootainetl 
ftlldCmtioDi  more  Id  deiasi  of  Ums  losnes  Id  irv- 
CBoe  soaUincti  bj  liie  oomiiainj  thnMifh  liie 
cnfoioemrDt  '•!  iIh*  taiiQs.  and  tlie  aTif««r  re- 
dorlioB  causrd  bj  such  taiilfls  in  lite  rt(e  Uief  e- 
SGS^  tnfore  *ezissiii^:  and  also  setting  fonh 
ccnaiin  eontnce  rights  uoder  an  art  of  tlie  lesis- 
laturr  of  ILe  state  of  Texas,  pa^aed  on  Ptrbnuij 
Y,  1;H33l  Tliereafier  the  caitse  vas  flabmitiirti 
•b  tbe  romt  on  Ibe  bi&b  and  rro^  bilb  and  <iM^- 
■Luirrr^  and,  en  llarrb  t&^  !^<9ci.  a  decree  vas 
cnienrd  in  faror  fc»f  tbc  pisinliiff  as  folttotr^: 

"^Tbis  Canute  baviis^  bera  sK  down  lor  final 
brann;<;s  on  ibe  pik*Jiio^  ami  evidmcip.  and 
btiBj^  called  for  bearing  tbereon,  Ybe  d-ffend- 
ania  Jobn  H.  RiAsan,  Wiabani  P.  Xel^-an, 
h.  L.  Fkider.  and  Oiaiiie«>  A.  CulberNOn  pre- 
aenlrd  Ibcir  oaolion,  on  file  Ihmmo,  for  Inrt 
to  wiibdraw  tbcir  aB«irers  anki  file  demunvr^ 
wbirb  motion  was  i^nicd  cxmdilioned  upon 
tbe  saiii  defendants  pajincr  all  oKts  of  ulnnsr 
depo«iliotts  and  eTidenice.  berein  against  tbem 
lo  be  sazcd,  and  for  vhirb  exi^-utioo  mar 
imae,  and  on  c^onditirin  tbai  tbe  eomplkinan" 
and  Gfoss  ooroplainant  baTe  leave  toamend  be- 
fore tbe  filing  of  tbe  demurrers  of  tbe  stid 
drfeodantiU  wbiefa  leave  vas  fn^nt^i,  and 
wbcffeupon  aud  amcndmenia  vere  tiled,  and 
Ibe  dcmunera  of  tbe  aaid  dr-fendants  wtre  n^<rd 
to  tbe  original  bfll  off  oomplasnt  and  cnis^  bill 
in  tbis  cause,  as  also  to  all  amendments  tbere- 
lo.  and  were,  by  complainant  and  cnns  enm- 
iriaioans.  art  do^n  for  arsiamenc  bj  coosrot, 
and  were  bj  all  parlies  fonliwitb  subbiii6itrd;and 
tbereupon,  in  oonshkrawion  tbereof.  it  was  or- 
dered, adjud|!vd,  and  dcrf>rc«l  Ibat  said  de- 
maners  be,  and  tbe  same  are  beirliT.  over- 
lulrd:  and  tbe  defeadantj^  Jobn  IL  1<ea«rao, 
William  P.  McLean,  Ia.  L  Fcnatr.  ac^  Cbai  k^ 
A.  Culberson  bavins;  cottcred  of  lecotd  tbcir 
lefusU  to  make  f urtber  answer,  and  tbe  fact 
tbai  Ibej  stood  apon  tiaeir  tlenBUireis,  and  all 
partkL's  submiliine  <lie  cao^  for  uoal  decree,  it 
m  nnw.  upr»n  coai^dention  Ibereof.  oidrred, 
ndjii.d«rd,  and  fiecaeed  tbal  tbe  bill  of  com- 
piaibt  as  anaewled.  and  tbe  cross  bill  of  or»m- 
pKinant  as  amendeii,  in  tiiie  alwve  eat  it  led 
caix^,  be,  and  tbe  same  are  bcrrbjr.  sankaioed 
and  takt  o  for  confes{iL\L  And  tiie  f%»i<i  c^it^ 
ccKaEn>;  on  fanber  to  be  iMr^rd  upon  tlie  ijiii  c^f 
eonipiaini  beretn  a«  amended,  and  uift>xn  tbe 
answer  of  tbe  deferdaai  rtiinond  coen}«nT 
tbcj^to.  onnfes«in«  tbe  suue,  it,  is  fnrtber  or- 
dM«d,  ad jodgial,  and  decreed  as  follows,  to 
wit: 

"  Fint.  That  tbe  injonctions  bcretofore  »- 
SOU)  sued  in  tbis  'cause  be,  amid  tbe  same  are 
heirlij,  made  perpeluaL  and  accnniingiij. 

'* StiotA.  Tbaii  defendant,  ibe  Intemalional 
A  Great  XGitbcra  BaHimd  Componr  be,  and 
it  k  becebj,  perpetualij  enjoined,  rr^twined, 
and  pfohibiied  fnmi  potlinff  cr  continuing  in 
effcK:!  tbe  rates,  tariffs,  drcvilarsw  or  u^deM  of 
tbe  niiiraad  commtftsioo  of  Texa%  or  euber  or 
nnr  of  tbem«  as  descriiied  in  tbe  bfilE  of  com- 
plaint beiein  and  in  *  Esbibit  C  tbereto  and 
tberewitb  filed,  and  from  cbaiging  or  contin- 
uing to  cbaige  tbe  rates  spccitud  in  aaid  tnr- 
iflsL  ORiiiaii^  or  dden^  or  eitber  or  an  j  of 


^  Q.  Rr«san, William  P.  JlcLran,  aii::<i  1^  U  F.  « 
i|  ter,  atcring  a«  thf  nilmsd  ocMnmission  of  1 1 « 


'*Tbiid.  U  is  fmthcr  ordeied,  ndjudgcd. 
and  dmeed  that  tbe  defendants,  tbe  imilrnnd 
cnmmlwioB  off  Tena  am!  tbe  dcfoMiants.  Jokn 


I  as.  anri  tbeir  sacc-es<tiirs  in  ritfire.  and  I  tie  «!!> 
,1  feoidant.    Cliariirc    A.   Cnlljeffann.    aclin?    ^ 

II  attorney  gen-^ral  of  tbesinir  of  Texa<.  and  hi!« 
I  furoefisors  in  osike,  be,  and  tbej  are  bcrrbv. 

|ici|Bftttali}r  enjrnined,  le^traineil,  and   prwlnii)?* 
J  iled  from  in^tituiineorautboriziiiieordir^-fmt: 
;  an  J  suit  or  suiti^^  action  or  actions,  asisin^''  * :: 
'  detendant  nilioad  o^HnTouT  f^tr  tbe  rtrx^t  t>r 

I  of  any   penalciea  umkx  and  by  rirtue  r!  U^t 

II  provv^ions  ni  tbe  act  of  tbe  legislature  t4  a! 
Mate  of  Texas,  approved    April  3.   «^1.  s-tj^! 
fully  de!)crilied  ia  Ibe  tiill  ni  com!r»la:nit:  ««r  u. 
der  or  by  liitue  of  any  of  tbe  stid  taritf?^^.  or 
drrSk  or  eireubrs <nif  tbe  sakl  niSraad  c^rmRi > 
sion  of  Tex««.  or  any  or  eiiiber  of  tiM-ni,  •■•« 
under  or  br  Tirtus  of  the  s^id  act  and  tbe  n:i=  : 
tariffs,  onierfv  or  cireul^ri  of  snid  iailn»jt4 
onm7n35ision,  or  any  or  eitber  of  tbem  nan- 
boncd,  and  sairl  defenJ-i^nls   Rea«an,  Mrl^^^i: 
and  Foster  aitd  tbe  nilro«d  ciHnmi!B«>^io:a  « '^ 
Texas  are  furtber  perpetualHy  ressr^isici  fms. 
certifying  any  ewpy  or  cojdies  ^4  any  of  fu^  2 
Ofdesa.  tariffing  or  ciffetdar*:,  or  from  deli verinr 
or  causing  or  pemnitting  to  be  deliTer^.  r^'~r 
tificd  copies  of  any  of  mid  ocdcrsi  t-irilf^.  *z 
diruLirs  to  tbe  ^aid  GodlKTsr^n  or  any  «»:!i^  f 
party,  and  from  f urnisbin<e  tbe^id  Cultiersr.-L 
or  any  otber  party,  any  in'tirvtasion  of  ?*73> 
cbaracter  fcyr  tbe  lairpoae  of  inducing.  malKo^r 
or  aidins:  bim  or  any  otber  party  to  in^-titn^e  •: 

I  pfUHeit-Tjii;  any  suit  or  suits  against  tbe  Ntiik  flr- 
feiiid.ABl*raiii owl  company  fortberecoT  [•S7«* 
ciy  of  jkny  peoaily  or  penaliies  undrr  tbe  s»».g  art 
"Fouttb.  It  is  furtber  otd^vd.  adja:<{a»><^i 
and  decreed  Ibat  tbe  »iMi  nllroad  commii-siiiir; 
of  Texts  and  ibe  fisad  ISeasan,   llcfxsin  aon-- 
Fc«tri  iMf  |vr|wtiuaiiyen9>iin«:d,  retrained.  in^ 
piv>:>iiUii  u-d  irasa  makin;;.  t«»iiin^  r^^r  delirehnr 
to  tbe  sai  I  r)iIiro^>i  e.iMiigiany,  or  cansinf  c  *  !« 

{  made,  issuf^l,  or  delivered  to  it,  any  JTuillic; 

I  tariff  or  tan  J«.  drrular  or  circnlanC  older  or 

I      *'Fiftb.  It  i»  fui  liber  ocdereii.  adjikis«^  ani: 
I  dccree<(i  Ib^t  i.11  on  her  iiiuSIii«iiiuiif-,  pcr^cms.  taa 
O'^cporations  Ut.  xnA  vii^-y  roe  beret^j; .  per|rtu 
ally  enji^ined,  i^'^rminrvi,  and  prabibitcd  fnKi. 
imkiluiinc  or  pnxv^rtitsoic  any  $4iit  or  suii< 
asain^  fbc  ^akJ  railnad  ouaiiuny  for  tbe  v% 
corery  of  ant  dama^;es  orereb-arge*,  peo-nltv 
or  pmaliii'?^.  on-k-r  or  by  vinoe  of  ibe  »gu"^ 
act  or  any  ot  nf^  pw">wwMtkSs^  or  imdcr  and  Ky 
Tir&4£e  of  tbe  Kkbi  tatriiT^  <*rrlr"r%  or  cireular^ 
of  tbe  CEaid  r&iliroi«i  CMnmrxsion  of  Texv«,  o- 
any  or  citlicr  of  tben^  or  under  and  by  ririif 
of  tbe  Slid  a£t  and   Ibe  said  tariffs   -oivirr^. 
and  circulan^  or  any  or  eitber  of  tbem  c^»7d  • 
biiaed. 

"Sixtb.  It  is  fuflberrirdered.  ndjodee«l,  an-^ 
decreed  tbat  all  rates,  iirilf«,  cafcaiiiar?i.  and  or 
ders  beretof<nre  made  an*!  i>«iic»i  br  ^liiii  com 
mia<4no,  and  fuEiy  described  in  'Exbibii  C  to 
tbe  bill  of  cnnipjaint  berein,  be.  and  tbey  are 
bere^j.  deciarrd  to  be  unreasonable,  unfair, 
and  lAnJQst  as  to  onm:4ainant  aiMi  crr*c«  com- 
plainant, and  tber  are  lieiet»T  canecied  amf 
deriared  to  be  null,  void,  and  of  no  effect. 

**Seventb.  It  is  furtber  ordered,  adjudeed. 
aad  decreed  that  all  cnsia  beiein  be  taxed 
against  said  defendants  Rragan,  McLean.  Cu* 
berson,  and  F^^^ier  and  tbe  railroad  commit 
sion  off  Tezai^  and  tbat  execution  mny  nsoe 
1^  therefor." 
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From  that  decree  the  railroad  commission 
and  the  atiorney  general  have  appealed  to  this 
court. 

Affssrs.  Charles  A.  Culberson.  Attj. 
Gen.  of  Texus.  Henry  C.  Coke  and  W,  8, 

Bim/anx,  for  appellants: 

This  being  a  suit  by  a  citizen  of  the  state  of 
Kpnv  York  against  the  attorney  general  and  the 
ruilrond  commissir)u,  it  is  in  efTect  a  suit 
A«;:iiiist  the  slate  of  Texas  inhibited  by  the  11th 
Amendment  to  the  Coustitution  of  the  United 
States. 

Ex  parte  Af/ers,  128  U.  8.  448  (31:  216); 
Pennoyer  v.  McConnaughy,  140  U.  8.  10 
(85:  «05);  Re  TyUr,  149  U.  8.  190  (87:  697); 
liensscOier  dk  S,  R,  Co,  v.  Bennington  d  R. 
R.  Co.  18  Fed.  Kep.  617;  MeWhorUr  v.  Penvi- 
coh  ct-  A.  R.  Co,  2  L.  R.  A.  504.  24  Fla.  417. 

Tiie  law  docs  not  deny  the  right  of  trial  by 
Jury.  If  such  were  the  case  it  would  not  render 
it  object ionsble.  Trial  by  jury  is  not  essen- 
tial »o  due  process  of  law. 

Walker  v.  Saunnet,  92  U.  8.  90  (23:678); 
Kenuard  v.  Louisiana,  92  U.  8.  4H0  (2:5:  478); 
IfirUnJo^.  California,  110  U.  8.  533  (28:  287); 
<t.ttf  ▼.  Whisn^r,  85  Kon.  2i5;  JaneB  v.  Rey- 
nohh,  2  Tex.  252;  Reagh  v.  Sjjann,  8  Stew. 
(Ala.)  108. 

The  penalties  denounced  by  the  statute  are 
DO!  immocleratc  or  excessive. 

</\eil  V.  State,  5»  Vt.  140.  56  Am.  Rep.  557, 
144  U  8.  831  (86:  455);  Burlington,  V.  R.  & 
iV.  R,  Co,  V.  Dey,  82  Iowa,  341;  CUieaqo  <fc  N, 
TF.  /?.  Co.  V.  Jiey,  2  Inters.  Com.  Rep.  325, 1 
L.  R.  A.  744.  85  Fed.  Rep.  H77. 

The  IcLMslature  has  the  authority  to  establish 
courts  inferior  to  the  supreme  court  and  to  al- 
lot and  distribute  its  jurisdiction  as  it  may 
deem  proper. 

Atlantic  Erp.  Co,  v.  Wilmington  d  W,  R,  Co, 
18  L.  R.  A.  893.  Ill  N.  C.  403. 

By  section  22  of  the  act  its  provisions  are 
expressly  limited  to  the  transportation  of  pass- 
engers, Ireight  and  cars  between  points  within 
this  stale  and  the  rates  fixed  are  also  thus 
limited.  In  the  United  States  all  commerce  is 
Bubject  to  regulation,  interstate  commerce  by 
Conuress  and  internal  commerce  by  the  states. 

Stone  V.  Farmers  Loan  db  T.  Co,  116  U.  8. 
834  (29: 645);  Qlovcester  Ferry  Co,  v.  Penn- 
st/lcania,  114U.  8.  215  (29: 166).  1  Inters.  Com. 
Rep.  882;  Ratterman  v.  Western  U.  Teleg,  Co. 
127  U.  8.  41 1.  (82:  229).  2  Inters.  Com.  Rep.  59; 
Eentveky  db  L  Bridge  Co,  v.  lA>uisvilledbN,R, 
R,  Co,  2  Inters. Com.  Rep.  851,  87  Fed.  Rep.618. 

Traffic  arrangements  and  competitive  condi- 
tions cnnnot  take  from  the  state  its  right  to 
retrnlaie  domestic  commerce. 

C/iicafjo,  B.  d  Q.  R,  Co,  t.  Dey,  88  Fed. 
Rep.  6C3. 

If  such  regulation  can  be  said  to  affect  in- 
terstate commerce  in  any  way  it  is  incident- 
ally and  so  remotely  as  not  to  amount  to  a 
regulation  of  such  commerce. 

t\cklen  V.  Shelby  County  Taxing  Dist,  145 
U.  S.  24  (86:  601),  4  Int-rs.  Com.  Rep.  79; 
Lehigh  VaUey  R.  Co,  v.  Pennsylcania,  145  U. 
S.  Ih3  '8H:  072s  4  Inters.  Cora.  Rep.  87; 
JjOHisrille  d  N,  R,  Co.  v.  Tennessee  R,  Co,  19 
Fed.  Rep.  699. 

A  regulation  of  commerce,  by  which  the 
revenue    derived    from    the   use  of  property 
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'  clothed  with  a  public  trust  is  reduced,  it  not  a 
;  taking  of  properly  for  public  use. 

Vomer  v.  Martin,  21  W.  Va.  584;  Memj^is 
Freight  Co,  t.  Memphis,  4  Coldw.  419;  Jenal 
V.  (ireen  Island  Draihing  Co,  12  Neb.  168; 
Shall  \.  German  Coal  Co,  118  Dl.  427,  69  Am. 
Dec.  379;  Re  Eureka  B^isin  Wtirehou$e  d  Mfg, 
Co,  96  N.Y.  42;  (jilmerY.  Lime  P^ni,  18  CiL 
229. 

Sections  1  and  15  of  an  act  of  the  leirislature 
of  Texas  alleged  to  have  been  passed  February 
7,  1854,  constitutes  no  contract  between  the 
railroad  company,  the  state  and  bondholders. 

Pennsylvania  ft.  Co,  v.  Miller,  l:J2  U.  S.  75 
(82;  267);  Chicago,  M,  d  St.  P,  R.  Co.  v. 
Minnesota,  134  IT.  8.  454  (83.  978).  8  Inters. 
Com.  Rpp.  209;  Ihirs  v.  Chicago,  78  U.  S.  11 
Wall.  Wl  (20:  67);  Cross  v.  Del  ValU,  68  U.  8. 
1  Wall.  5  (17:  515);  Mihcaukee  d  M,  R,  Co.  v. 
Milwnvkre  d  St,  P.  R.  Co.  78  U.  8.  6  Wall. 
742(18:  856);  Boitntl  v.  Sonfh  Carolina  R.  Cb. 
47 Fed.  Hop.  8^:  Vill  v.  Shahan,  25  Ala.  694. 
60  Am.  Dec.  540;  Wttmore  v.  Fiske,  16  R.  I. 
854. 

The  act  annroved  March  10,  1875,  authoriz- 
ing the  cousoiidation,  containa  no  provision 
in  reference  to  rates. 

Tomlinsoa  v.  Branch,  82  U.  8.  15  Wall.  460 
(21: 189);  Bench.  Railways.  §§  558,  556,  557. 

The  net  of  the  legislature  of  the  stat?  of 
Texas,  approved  April  8,  1891,  creating  the 
railroad  commi«<:ton  and  defining  its  powers 
and  duties,  is  valid  and  constitutional. 

Den  ^.TMtohn  Ijind  dlmp,  Co.  59  U.  8. 18 
How.  280(15:876). 

ThouiifU  "due  process  of  law"  generally  im- 
plies and  includes  actor,  reus,  Juder,  regular 
allegations,  opportunity  to  answer,  and  a  trial 
according  to  some  settled  course  of  judicial 
proceeding  (2  Coke  Inst.  47,  50;  Jloke  v.  //<•«• 
derson,  15  N.  C.  15.  25  Am.  Dec.  677;  Taylor 
V.  Porter,  4  Hill.  146,  40  Am.  Dec.  274;  Van 
Zant  V.  Waddel,  2  Yerg.  260;  StaU  Bank  v. 
Cooper,  2  Yerg.  599;  Jones  v.  Perry^  10  Yerg. 
59,  30  Am.  Dec.  430;  Greene  v.  Brtggs,  1  Curt. 
811)  yet  this  is  not  universallv  true. 

Paulsen  v.  Portland,  149  U.  8.  41  (87:  641); 
San  Mateo  County  v.  Southern  Pac.  R.  Co, 
{"Railroad  Tax  Cases,")  18  Fed.  Rep.  751; 
Rartlett  v.  Wilson,  59  Vt.  85;  Eamesv,  Savage, 
77  Me.  221,  53  Am.  Dec.  751;  Wtimer  v.  Bun- 
bvry,  80  Mich.  211;  Re  Ryers,  72  N.  Y.  10,  28 
Am.  Rep.  88;  PeopU  v.  Smith,  21  N.  Y.  598; 
Re  Union  Blev,  R,  0. 2  L.  R.  A.  859, 112  N.  Y. 
74;  Baltimore  v.  Scharf,  54  Md.  517;  Balfimf>rs 
Belt  R,  Co,  V.  BaltzeU,  75  Md.  99:  Budd  v. 
New  York,  148  U.  8.  517  (86:  247),  4  Inters. 
Com.  Rep.  45;  McMiUen  v.  Anderson.  95  U.  8. 
41  (24:  885);  Burlington,  O.  R.  d  N.  R,  Co,  v. 
Dey,  8  Iowa.  889. 

Due  process  of  law  in  each  particular  case 
means  such  an  exertion  of  the  powers  of  gov- 
ernment as  the  settled  maxims  of  law  permit 
and  sanction  and  under  such  safe&uards  for 
the  protection  of  individual  rights  as  those 
maxims  prescribe  for  the  class  of  cases  to  whidi 
the  one  in  question  belongs. 

Cooley,  Const.  Lim.  (6th  ed.)  484:  Lewis, 
Em.  Dom.  §  865;  Davidson  r.  New  OrUans,  90 
U.  8  105  107  (24:  620);  Hagar  v.  Rfclamatiom 
Dist.  No.  108,  111  U.  8.  708  (28:  572);  Stuart 
V.  Palmer,  74  N.  Y.  184,  80  Am.  Rep.  289; 
PeopU  V.  (TBrien,  2  L.  R.  A,  265,  111  N.  Y.  L 
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Reaoah  v.  Farmkus  Loan  &  Trust  Co. 


The  general  nile  is  that  tbe  method  pursued 
should  be  appropriate  to  the  case,  adHpted  to 
the  end  to  be  attaioe<),  just  to  tbe  panics,  with 
notice  and  ao  opportuuity  to  lie  beard  before 
an  api>ropriate  and  impariial  tribunal. 

Cooley,  Const.  Lim.  (Ctb  ed.)  694,  095;  Mills. 
Em.  Dom.  ^§  84,  85;  Lewis,  Era.  Dom.  g  313; 
Buffalo  Bayou,  B.  dt  C.  R.  Co.  v.  Ferns,  26 
Tex.  509;  Rhine  v.  hfc  Kinney,^  Tex,  391; 
Mcnges  v.  Albany,  56  N.  Y.  374. 

Argument  is  unnecessjiry  to  show  that  rail- 
road commissions  are  peculiarly  appropriate 
tritmimlsto  fix  and  establish  rales.  Ills  uni- 
versally accepted  law. 

Stone  Y,  Farmers  I/Hin  AT,  Co.  116  U.  S. 
807  (29: 636);  Ghvaffo,  M  d-  St.  P.  li.  Co.  v. 
M%nntS')ta,  134  U.  S.  418  (3:^:970).  Sinters. 
Com.  Rep.  209;  Chicago  ib  d.  T.  H.  Co,  v.  Welt- 
man,  143  U.  8  339  (36:  176):  Wley  v.  Saian- 
tiah,  F.  dt  W.  R,  Co.  5  Fed.  Rep.  (J^iO;  Chieng} 
d  N.  W.  R.  Go.  V.  Def/,  3  Inters.  Com.  Rep. 
825.  1  L.  R  A.  744,  35  Fed.  Rftp.  873;  PeopU  v. 
Harper,  91  111.  306;  State  v.  Chicago,  M.  d&  5^. 
P.  R.  Co.  3S  Minn.  231;  Georgia  R.  Co.  v. 
Smith,  70  Ga.  694;  Stone  v.  Yaz  o  d:  M.  V.  R.  Co, 

62  Miss.  607,  52  Am.  Dec.  193;  Mc  Whortev  v. 
Pensiicola  db  A.  R.  Co.  2  L.  R  A.  504,  24  Fli. 
417  Wttlman  v.  Chirago  rf:  O.  7,  R.  Co.  83 
Mien.  502;  State  v.  Fremont  A  E.  M,  V.  R.Cd. 
22  Neb.  313;  Atlantic  fiJxp.Co.v.  WUmin(,ton  tfe 

W,  R,  Co.  18 L.  R.  A.  303,  111  N.  C.  463. 

In  all  such  cn<es,  wbere  not  in  conflict  with 
the  state  constitution,  tbe  findinir^  of  the  board 
of  commissioners  or  other  tiibuoal  may  be 
made*  tiuul  and  conclusive. 

Mills.  Em.  Dom.  §  322;  Lewis,  Era.  Dom. 
55^  5,20.  536;  2  Dill.  Mun.  Corp.  ^  619;  E.t  parte 
hntk,  49  Cttl.  402;  RJionds  v.  Ctishnian,  4 o  Ind. 
85;  Finery  y.  Bradford,  29Cal.  85;  Houston  T.  dk 
B.  R,  Co.7.  Randolph,  24  Tex.  332;  Re  Fouelrr, 

63  N.  Y.  63;  WiLliauis  v.  School  DiH.  Xo.  6,  33 
Vt.  279;  AorfolkS.  U.  Co.  v.  Ely,  9)  N.  C.  77: 
Paisarani  v.  United  States.  148  U.  8.  219 
(37:  428);  Dilton  v.  Merritt,  llOU.  S.  97(28:83); 
Quinby  v.  Conlan,  104  U.  8.  425(26:  802;;  Ex 
parte  Fassett,  142  U.  8.  479  (35:  1087);  Fong 

Yue  Ting  v.  United  States,  149  U.  8.  71*4 
<37:  918);  Cooley,  Taxn.  528,  529. 

Tbe  railroad  commission  is  a  special  tribunal 
peculiarly  adapted  to  discbarirc  tbe  duties  de- 
volved upon  it  and  invested  witii  legislative  and 
Judicial  or,  certainly,  qva»i  judicial  powers, 
wbich  are  to  be  exercised  after  the  manner  of 
the  le^slature  and  tbe  courts. 

Tilley  v.  Savannah,  F,  db  W.  R,  Go,  5  Fed. 
Rep.  659;  Re  County  Seat  of  Linn  County,  15 
Kan.  500;  People  v.  Turner,  117  N.  Y.  227; 
Ballard  V.  TJiomns,  19  Grait.  14;  State  v,  Jersey 
City,  35  N.  J.  L.  881;  Arrowsmith  v.  Bar- 
moning,  118  U.  8.  195(30:  243);  Kelly  v.  Pitts 
burg,  104  U.  8.  78  (26:  658);  Wellman  v.  Chi- 
eago  db  G,  T.  R.  Co,  83  Mich.  624;  Chicago,  M. 
db  St.  P.  R,  Co.  V.  Minnesota,  134  U.  S.  460 
(33:  982).  3  Inters.  Com.  Rep.  209. 

8tatutes  that  are  constitutional  in  part  only 
will  be  upheld  so  far  as  they  are  not  in  conflict 
with  tbe  Constitution,  provided  tbe  allowed 
and  probibited  parts  are  severable. 

Keokuk  N.  L.  Packet  Co,  v.  Keokvk,  95  U.  8. 
89  (24:  881);  Allen  y.  Louisiana,  103  U.  8.  83 
(26:  319);  LitOe  Rock  db  Ft.  S,  R.  Co.  v. 
Worthen,  120  U.  8. 102  (30:  690);  Flonda  Cent. 
R.  Co,  y.  Schutte,  108  U.  8.  142(26:  335);  Weil 
T.  Calhoun,  25  Fed.  Rep.  878. 
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When  rates  are  established  either  by  the  Ieg« 
islature  or  a  commission,  wlietber  tbey  are 
reasonable  is  a  le^^islative  or  administrative 

3UL*stion,  and  not  ordinarily  ibc  subject  of  ]u- 
icial  investigation  and  deteruiinaiion. 

Chicajo^  M,  dbSt,  P.  R,  Co.  v.  Minnesota,  184 
U.  8.  460  (33:  982).  3  Infers.  Com.  R-p.  209; 
Baltimore  db  G.  R,  Co.  v.  M:tryfanff,  88  U  8.  21 
Wall  471  (22:  683);  4lh  Annual  Report,  Inter- 
state  Commerce  Com  mission,  17;  Ti/lry  v.  Sa- 
vannah, F,  db  W.  R.  Co.  5  Fed.  Rep.  653; 
Wdlman  v.  Chirano  d-  O.  T.  R.  Co.  83  Mich. 
6:33;  Georgia  R.  Co.  v.  Smith,  70  Ga.  694. 

The  state  may  regulate  and  control  tbe  im- 
position of  tolls. 

Blake  V.  Winona  d:  St.  P.  R  Co.  19  Minn. 
41H.  18  Am.  Rep.  345. 

Tbe  riglnsof  the  companies  and  bondholders 
are  subordiunic  to  those  of  tbe  pul»lic. 

Talcott  V.  Pine  Grove  Ttcp.  I  Flip.  45;  Gafes 
V.  Boston  (€•  N,  T.  A.  L  R.  Co.  53  Conn.  343; 
State  V.  Ent  Line  db  H.  R.  R,  Co.  (Tex.) 48  A.ra. 
«&  Enir  R.  Cas.  65'i;  Mann  v.  VUnois,  94  U  8. 
133  (24:  86):  Tillc}/  v.  &irannah,  F,  db  W.  R 
Co.  5  Fed.  Rep.  654. 

Interest  of  tbe  carrier  is  not  alone  to  be  con- 
sidered in  fixing  a  rate,  but  tbe  inteiest  of  the 
pubic  is  paramount  and  should  be  given  its 
due  weinht. 

2d  Annual  Report,  Interstate  Co'nmcrre 
Commission,  9;  Re  Atlanta  db  ir.  P,  R.  Co.  2 
Inters.  Com.  Rep.  472;  Thurher  v.  A>w  Yotk 
Cent,  db  IL  R,  R.  Co.  2  Inters.  Com.  Rep  751; 
DHtneare  State  Grange  Patrons  of  llutfhandry 
V.  Ncto  Yorkt  P,  db  N.  R,  Co,  8  Inters.  Com. 
Rep.  554. 

The  courts  cannot  interfere  or  sub^ititute 
their  jutli^ment  for  that  of  the  commissioners, 
but  the  tariffs  as  fixed  by  the  rommis>ioners 
must,  in  so  far  as  tbe  courts  are  concerned,  Im 
left  to  the  test  of  experience. 

Peusaeola  db  A,  R.  Co,  v.  State,  8  L.  R.  A. 
661,  25  Fla.  310;  Storrs  y.  Pensarola  db  A,  R 
Co.  29  Fla.  631;  Chirago  d  K  W.  R  Co.  y. 
2>  V,  2  Inters.  Com.  Rep.  325,  1  L.  R  A.  744. 
85  Fed.  Rep.  878;  Tiltet/v.  Savannah,  F.  db  W. 
RCo.5  Fed.  Rep.  654. 

Messrs.  John  F.  Dillon,  E.  B.  Krutt- 
■chnitt,  Herbert  B.  Turner  flnd  John  J. 
McCook,  for  the  Farmers'  Loan  &  Trust  Com- 
pany, appellee: 

This  is  not  a  suit  a^ain<:t  the  state  of  Texas, 
and  hence  is  not  one  within  tiic  prohibition  of 
the  1 1  tb  Amendment  to  the  Constitution  of  the 
United  States. 

Pcnno'/er  v.  McConnanghy,  140  U.  8.  1 
(35:  363);  Poindexter  v.  Qreenhow,  114  U.  S. 
288  (29:  192);  McWhorter  v.  Pensacola  d  .A.  R, 
Co,  2  L.  K.  A.  504.  24  Fla.  417,  87  Am.  &  Eng. 
R.  Cas.  506. 

The  United  States  circuit  court,  sittinc  as  a 
court  of  equity,  bus  the  fullest  jurisdiction. 

Chicago,  R.  d  Q  R.  Co,  v.  Iowa,  94  U.  8.  155 
(24:  94);'  Pcik  v.  Chicago  d  N,  W,  R,  Co.  94  U. 
8.  164  (24:  97);  Stone  v,  Hetn  Orlrans  d  N.  B. 
R.  Co.  116  U.  S.  352  fV9:  651):  Georgia  R.  db 
Bko,  Co.  y.  Smith,  12S  U.  8.  174  (32:  877); 
M'^blev.  fxfnisritUd  N.  R,  Co.  84  Ala.  115.  36 
Am  Ene.  &R.  Cas.  171;  Baltimore  v.  Radtcke^ 
49  Md.  217;  Tvchman  y.  Welch,  42  Fed.  Rep. 
548;  Schandler  Bottling  Co.  y.  Welch,  42  Fed. 
Ren.  563. 

This  suit  beinirone  within  the  jurisdiction 
of  a  court  of  general  equity  powers,  it  is  within 
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fhr  jiatBFdktioo  of  the  comiti  of  ike  United 
Stance 

O^^Jtm  ittfne  iSL  Or.  t.  CbUt  Tfamunty  C§. 
22  Fell.  Rep.  157 

The  Tr.\a5  I  Railroad  CommissioQ  Act,  n  le- 
ssprri  of  fixiio^  Jtnd  enforrin!^  rates  of  ckar*es, 
k!«  in  riolition  of  the  C^oostitucioo  of  the  UsciCrd 
States.  \i  ilcDifS  to  isikcraj  coni]ianie<  the 
citjzaH  i<xj^  TiEMi  of  the  Itva^  and  dc-prircs  the 
rofctiKanic-^  of  their  fuiieitj  witiioat  due 
pif:rf>$  tkf  isvr. 

U.  S.  5t4  30:  246),  1  Inlcn.  0»tn,  Ri-n.  31; 
/"A-rW^r*.  .V.  rf-  Si.  l\  n.  C9.  T.  Uimi^'f^^'^,  154 
U.  5?.  A:^  iSli  »>l>;  Xi»fi*m  t.  Wttt^HS^  M  U.  S. 
113  r2l:  T^i;  -Vr*'*'?  HtfVjr  MV/r^  lt<^rfcr  t. 
&fM>(!ff.  if\  IIU  U.  S  317  (2^:  fS^h  ^-'ft-^  t.  F^r 
w#rr  iLflfc*^  le  T.  Ctf-  116  U.  S.  »7  r^-  630; 
/i^'*'  T.  iiridftimifB,  1^1  n.  &  €80(31:  Ml),  2 
lal.  r<.  Com.  Krp.  56:  Chirayo  d-  X  IF.  i2L  Ck 
T.  /A  qr.  S  InierK  Cem.  Krp.  3S5,  1  L.  R  A. 
7-1 1.  ST.  Frd-  Repu  ?6*;;  7*.  **».-»^  A  A,  tL  r#. 
T.  .V«/^,  SURA.  661.  dj  Fla.310,  ^  Ank.  & 
Ens.  R  1 VI.  579. 

Lpf!ii4nUTe  7r:«ulatioo  of  farr«  and  nfev,  is 
limcird  hr  the  line  of  re9»mahS«Mi«ss:  if  ob- 
leasNonable  ihc-j  deprire  the  comfxinT  of  its 
pcoperiT  wicbout  due  pmcess;  of  Sav/mnd  the 
t|iie<4ioD  vheiher  Ihej  are  acieasoDafale  is  a 
^lieial  qmstioBL 

n^fhl  V.  3V»  F«r*.  143  U.  a  517  (36:  «*n. 
4  lb:tr<  0.01.  Refn  4o:  Vkieffg9  dG.T.R,  G^. 
▼.   lUtfWfii,  143  C.  S.  339(1^:  176). 

TIh*  Te\as  Rai  road  ComiDissioo  fe  not  a 
court.  Its  prr4'v*roiii|!^  relaiiD'T  vo  the  fixin* 
of  r»t€9  arr  »lmiDislfatiTe  and  nnl  lociirial. 

ikiif'^f*r*>  T.  TkoMmm,  103 U.  S.  1G4r::6:  377); 
iht-tioH  r.  €^  i^.  J?.  O.  T.  Jiamd^JpJk,  tt  Tex. 
317:  11  iliif  t.  C^kytv.  4:i  Tex.  41:  Umiitd  Slii*9 
X.  Oe,  \m  U.  S.  196  f!27:  171);  Ktmtmrtw  d  L 
Ht.dte  (0^  ▼.  LikvshUe  ^  A',  if.  Of.  2  lotersL 
Com.  RrfK  351.  37  Fed.  Rep  567;  HtcMate 
Cmft^^tTiY  Com.  T.  ijthi*Jk  Vat'eg  ft.  CV  3 
Intrrs.  Com.  Rep.  796.  49  Fc»L  Rep.  177:  T«^ 
Ickftr  Pnnltfre  Kfe&^titfft  r.  /.irlY  Mmtv  ^  If .  ^ 
R,  Ih.  3  Infers.  Chiir.  Rep.  ^31. 

Tb**  Texa«  act  is  aGctm^ilutioDal. 

.Vf/T  ▼.  Ujt^Uarm,  14S  U.  S.  172  ^37:  410); 
PruMfixia  tt  .4.  M  C*.  T.  ^ftf/.'.  3  L.  R  A.  661, 
25  KTa.  310,  37  Am.  Jt  Yng.  R  Ca^  579. 

The  ci>mmi>!>iOD*s  rates  are  cooftiraiofy. 

yf»*n,  Aftfander  6.  Coekmn,  IFiajfote  8i 
i'irr^  and  /.\  S.  Ijoreti^  for  liw  Intematioiial 
Ac  (>n^t  Xorilcera  R^tilioad  Compsoj.  Cross, 
com|>iaimuil  and  apprikc: 


SHH]  *Vr.  J >  tire  Brewer  ddirercd  the 
opi^»i«>n  of  the  court: 

Tlii-  iiac$iioii.«  in  this  case  are  of  ereat  tin- 
port:it:re,  an  J  hare  been  mo^  abljr  and  satis- 
fatrforiir  discossed  bj  counsel  for  the  respcc- 
tire  ;Kiitie& 

We  are  met  at  the  thrr»hold  with  an  objrc- 
tinn  tiiat  this  is.  in  effect,  a  suit  apuhist  the 
srate  of  T«  xa.s  Umui^bt  bj  a  citizen  of  another 
stale,  and,  Ihervfore.  under  the  11th  Amend- 
ment to  the  Constitution,  lieTood  the  jurisdio- 
tion  of  tile  Fctierai  court.  The  qnestioo  as  to 
when  an  action  apiinst  offirefs  of  a  state  is  to 
Ik  treated  as  an  action  a^inst  the  state  has 
been  of  late  sereral  times  carefuUj  coorideird 
liT  thiscourt,  cipeciallj  in  the  cases  of  Erpmrie 
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/Ijpm.  133  H.  S.  44S  (31:  S16L  hf  Mir.  Jmiim 
Matthews,  and  P^mmmfer  t.  MtCmnmm^^,  146 
U.  S(.  i  !S1: 9»],  b]r  Mr.  JmMtice  Lamar.  In  the 
ftvnner  of  tlie<e  ca^  it  was  said  (p.  505  [229] }: 

'"To  «e^ure  tlie  manifest  pm;ioseft  of  the 
ennstituti«mal  exemptiOB  fuannverd  bj  the 
11th  Amendment  reqoiies  tint  it  sh^Mild  be  ia- 
fferpreteri.  not  literallrand  too  narrriwlr,  t<:t 
faiirlr.  and  with  scrh  hn-avlth  an^i  tarjtntvs  as 
etfrrluallj  to  a<*rom|ilt«h  the  sub«ti:face  of  its 
pill  pose.  In  this  «|)irit  it  nopt  be  held  t« 
oorer,  not  onlj  »iiie«  br.-iu^t  af^^in^  a  5ta'e 
br  name,  but  llio«e  also  a*aiit>4  its  oflkrri, 
a-TMits,  and  rrpowmtatiTes  wl»PTr  the  s^^a^r, 
tLio^^  isot  naiun !  assoch.  is,  neirrchirlrsss  I'.e 
ooIt  real  party  a'Tsinst  which  alone  in  fsd  tte 
relief  is  v^Erd,  and  a^ittt  whirfa  the  jiidg^ 
mcni  or  decree  effeHirelT  cvpffatesL** 

And  in  the  btter  (p.  9~[365|  Y, 

**lt  is  well  jcttied  that  ibo  action  can  ba 
maintained  in  anj  Federal  roort  bv  tiie  cttizrat 
of  (me  of  the  states  a^insC  a  state,  withoat  its 
corsent,  eren  ihoo^  the  ««4e  ob)re4  of  vork. 
«uit  be  to  brine  the  state  within  the  opentiun 
of  the  coostitnlional  ptorision  whidi  rroTfiies 
Ihat  'no  state  shall  pass  anr  law  impairinf  the 
obhsaiion  of  contracts.'  "Iliis  *immu-  (3KSI 
nitT  of  a  jtate  f  mm  soil  is  afaoointe  and  unqual- 
ified, and  the  constitutional  prorision  arcoTin* 
it  i<  not  lo  be  so  ooostmed  as  to  pbc«  ttie  state 
within  the  reach  of  the  pvticr<s  of  the  court. 
Arcordin^T.it  is  eqnallj  well  settled  that  a  «f:it 
a^insi  the'otDcert  of  a' state,  to  compel  tLem 
to  do  the  acts  which  constitute  a  perf  tf^rmavc^r 
bj  it  of  its  contracts^  is,  in  effect,  nsuit  a^inst 
the  «tate  itself. 

"In  the  application  of  this  latter  principle; 
two  rias'ses  of  cases  have  appeared  in  tb^  de- 
cisions of  this  court,  aiMi  it  is  in  determini:.* 
to  which  class  a  |ianicular  cs'^e  lielon^  thai 
diffmnf;  riews  bare  hern  prrsentcd. 

**The  firsi  class  is  where  the  suit  is  brrmsbt 
a^inst  the  olficin  of  the  state,  as  lepresmt- 
in?  the  Male's  action  and  liatMlitj.  and  tl  •!« 
makin*;  It,  thno^di  not  a  inrtr  to  the  rev'-vwd, 
Ihe  real  part j  a^cM  tfhicji  the  jodfment  wiH 
so  operate  as  to  compel  it  to  spectficaltr  per- 
form its  contracts  Rr  nmrlt  Agert^  1^  U.  :^ 
443  |31:21iq;  i.miim^mk  T.  JumtH,  107  U.  a 
711  157:41^1;  ji»^»ni  r.  Grremk^ur,  107  U.  S. 
7f»  i/7-  4tw|:  f\nn»»^fm  t.  Jiaeam  d  ik  R, 
Of.  ItiO  U.  S.  446  ft?7:  9tr2];  Utg^td  t.  S^^ik- 
cr»,  117  U.  S.  52  [39: 5^]. 

"The  other  clas  is  where  a  sirit  is  broo^t 
a^insl  defendants  who,  claiming  to  act  as 
officers  of  the  state,  and  under  the  color  of  aa 
uncovTstiintioDal  statute,  commit  acts  «if  wrmi^ 
and  injnrj  to  the  ri^ts  and  propertr  of  tiie 
plaintiff  acquired  under  a  contract  with  the 
state.  Such  suit,  whelhrr  brou^t  to  reeonrr 
moner  or  pnrpertT  in  the  hands  of  scQch  dr^ 
fendants  unlawfullj  taken  br  them  in  behalf 
of  the  state,  or  for  compensation  in  damaseiL 
or,  in  a  proper  case  where  the  remcity  at  law 
is  inadequate,  for  an  injunction  to  pie  tent 
such  wrong  and  in jorj,  or  for  a  mandanraa.  ia 
a  like  case,  to  enforce  upon  the  tiefendani  tUe 
performance  of  a  plain,  legal  dntr,  porrlT 
ministerial — ^is  not,  within  the  meaainc  of  the 
11th  Amendment,  an  action  acainal  the  slate. 
0»barm  ▼.  Bank  of  UmiM  Simfa,  29  U.  &  9 
Wheat.  738  [6:2041;  DniB  t.  Grm^,  83  U. 
S.  16  Walk  909(91: 4471:  Umtimmm  ▼.  Bmmdk^ 
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«3U.  S.  15  Wall.  460  [21:  1891;  TAteliflem  v. 
Weh9Ur  County,  101  U.  8.  778  [25:  925);  Allen 
T.  Baltimore  A  0.  R.  Co.  114  U.  8.  811 
[29:  200] ;  fjouisiana  Board  of  Ligmdation  v. 
McComb,  92  U.  S.  m\  [•>8:  623]:  Poindexter  v. 
Orren/>o>n,  114  U.  S.  270  129:  1^]." 
35>0]  *Appcllants  iovoke  the  doctrines  laid 
(jowii  in  these  two  quotatioDft,  and  insist  tb:it 
Ibis  flctioD  cannot  be  maintained  because  the 
Teal  parly  a<^ain«it  whioh  alone  iu  focttlie  relief 
l«  nsked  and  a.:^ainst  which  the  judgment  or  de- 
cree elTeetively  operates  is  the  state,  and  also 
because  the  statute  under  wiiieh  the  dofmd- 
ants  acted  and  proposed  to  act  is  constitutional, 
and  that  the  notion  of  Male  otllcors  under  a 
constiluHoual  statute  is  not  subject  to  chal- 
lentre  in  the  Federal  court.  We  are  unable  to 
yield  our  assent  to  this  argument.  So  far 
from  the  state  being  the  only  real  partv  in  in- 
terc'it.  and  upon  whom  alone  the  jui^gment 
effectively  operates,  it  has  in  a  pecuniary  sense 
DO  interest  at  all.  Going  back  of  all  matters 
of  form,  the  only  parties  pecuniarily  affected 
are  the  shippers  and  the  carriers,  and  the  only 
direct  pecuniary  interest  which  the  state  can 
bnvc  aii'ics  when  it  abandons  its  governmental 
charncter  and,  as  an  individual,  employs  the 
railroad  company  to  carry  its  property.  There 
is  a  sense,  doubtless,  in  which  it  may  be  said 
that  the  state  is  interested  in  the  question,  but 
only  a  covernmental  sense.  It  is  interested  in 
the  tvell-b*ing  of  its  citizens,  in  the  just  and 
equal  enforr(*ment  of  all  its  laws;  but  such 
eovernmental  interest  is  not  the  pecuniary  in- 
ti-rest  which  causes  it  to  bear  the  burden  of  an 
adveise  judgment.  Not  a  dollar  will  betaken 
from  the  treasury  of  the  syite.  no  pecuniary 
obligaiinn  nf  it  will  be  «*n forced,  none  of  its 
property  affected  by  any  decii'e  which  may  be 
Tendered.  It  is  not  nearly  so  much  affected 
by  the  decree  in  this  case  as  it  would  be  by  an 
Injunction  a-jainst  officers  slaying  the  collec- 
tion of  taxes,  and  yet  a  frequent  and  unques- 
li«»ned  exercise  of  jurisdiction  of  courts,  state 
and  Federal,  is  in  restraining  the  collection  of 
taxes,  illegal  in  whole  or  in  part. 

Neither  will  the  constitutionality  of  the 
statute,  if  that  be  conceded,  avail  to  oust  the 
Federal  court  of  juris  liction.  A  vali:l  law 
may  be  wrongfully  administered  by  ofllcers  of 
the  state,  and  so  as  to  make  such  administra- 
tion an  ilh'gal  burden  and  exaction  upon  the 
individual.  A  tax  law,  as  it  leaves  the  legisla- 
tive hands,  may  not  be  obnoxious  to  any  chal- 
lenge, and  yet  the  ollicers  chanied  with  the  ad- 
minist ration  of  that  valid  tax  law  may  so  act 
SU  ?  j  under  it  in  the  matter  of  assessment  *or 
collection  as  to  work  an  illegal  trespass  upon  the 
pro|)eriy  riirhts  of  the  individual.  They  may 
go  bi'Nond  the  powers  thereby  conferred,  anil 
when  they  do  so  the  fact  that  they  are  assum- 
ing to  act  under  a  valid  law  will  not  oust  the 
courts  ol  jurisdiction  to  restrain  their  excessive 
and  illeL'al  arts.  In  Cunningham  v.  Macon  d: 
li,  n.  Co.  103  U.  8.  446,  452  [27:  992,  994],  it 
was  said: 

**  Another  class  of  cases  is  where  an  Individ 
ual  is  sued  in  tort  for  some  act  injurious  to  au- 
oihcr  in  regard  to  person  or  property,  U^  which 
Lis  defense  is  that  he  has  acted  under  the  orders 
of  the  povernment. 

'*  In  these  cases  he  is  not  sued  as,  or  because 
be  is,  the  officer  of  the  government,  but  as  an 
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individual,  and  tbe  court  is  Dot  ousted  of  Ju- 
risdiction l)ecause  he  fl««^r^«  authority  as  such 
officer.  To  make  out  his  defense  he  must  show 
that  his  authoritv  was  sufficient  in  law  to  pro- 
tect him.  Sec  Sh'tr'fll  v.  llavmony,  54  U.  S. 
13iIow.  115  [14:  7*)]:  Bates  v.  Clirk,  95  U. 
S.  204  [24:  4711;  Meigs  v.  .MiClung,  13  U.  8. 
OCratich,  11  [3:  6:)9|;  Wilcox  v.  Jnc/cson,  9^ 
U.  S.  13  Pet.  498  [10:  201];  Rroicn  v.  Ilufjer, 
02  U.  S.  21  Mow.  301  |16:  125];  Gri^a'r  v. 
McDowell  78  U.  S.  6  Wall.  363  [18:  80:^]. 

Nor  can  it  be  said  in  such  a  case  that  relief 
is  obtainable  only  in  the  courts  of  the  state. 
For  it  may  be  laid  down  as  a  creneral  proposi- 
tion that,  whenever  a  citizen  of  a  state  can  no 
into  the  courts  of  the  state  to  defend  his  prop- 
erty against  the  illegal  acts  of  its  officers,  a 
citizen  of  another  state  may  invoke  the  juris 
diction  of  the  Fedenil  courts  to  maintain  a  like 
defense.  A  state  cannot  tie  up  a  citizen  of  an- 
other state,  having  property  rights  within  its 
territory  invaded  by  unauthorized  acts  of  its 
own  officers,  to  suits  for  redress  iu  its  own 
courts  Given  a  case  where  a  suit  can  be  main- 
tained in  the  courts  of  the  state  to  protect 
\  properly  rights,  a  citiz«»n  of  another  state  may 
invoke  the  juris4liction  of  the  Federal  courts. 
Mercer  County  Suprs.  v.  Coicles,  74  U,  8.  7 
Wall  118  [19:  861;  Lincoln  Co  miyy.  Lnning, 
133  U.  8.  629  [33:  76.JJ;  Chicot  County  v. 
S/tcncood,  148  U.  8.  529  |37:  546 1. 

We  need  not.  however,  rest  on  the  general 
powers  of  a  Federal  court  in  this  res])ect  for  in 
the  act  before  us  express  authority  is  given  for  a 
suit  airainst  the  commission  to  ^accom  [;{!I2 
plish  that  which  was  the  specific  object  of  the 
present  suit.  Section  6  provides  thai  any  dis- 
satislied  ''railroad  comptiny.  or  other  party  at 
interest,  may  file  a  petition"  'in  a  court  of 
cc»mpeicnt  juiisdiction  in  Travis  county, Texas, 
against  .said  commission  as  defendant."  The 
language  of  this  provision  is  significant.  It 
do<*s  not  name  the  court  in  which  the  suit  may 
be  brought.  It  is  not  a  court  of  Travis  county, 
but  in  Travis  county.  The  language  dilTer- 
iugfrom  that  which  ordinarily  would  be  used 
to  describe  a  court  of  the  state  was  selected 
apparently  in  onler  to  avoid  the  objection  of 
an  attempt  to  prevent  the  jurisdiction  of  the 
Federal  courts.  The  Circuit  Court  for  the 
Western  District  of  Texas  is  "a  court  of  com- 
petent jurisdiction  in  Travis  county.  Not 
only  is  Travis  county  whhin  the  t^rritoiial 
limits  of  its  jurisdiction,  but  also  Austin,  in 
that  county,  is  one  of  the  places  at  which  the 
court  is  held.  23  8tat.  at  L.  35.  It  comes, 
therefore,  within  the  very  terms  of  the  act.  It 
cannot  be  doubted  that  a  stale,  like  any 
other  government,  can  waive  exemption  from 
suit.  Were  this  in  terms  a  suit  auridnst  the 
state,  if  by  express  statute  the  state  had  waived 
its  exemption  and  consented  that  suitmiirht  be 
brought  against  it  by  name  in  any  court  of 
couq>elent  jurisdiction  in  Travis  county,  it 
might  well  be  argued  that  thereby  it  const  ii*.(?d 
to  a  suit,  brought  by  a  citizen  of  anothcj  state, 
in  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Texa«»,  sitiiiigin  Tmvis 
county,  on  the  ground  that  the  limitations  of 
the  llth  Amendment  to  the  Federal  Constitu- 
tion simply  create  a  personal  privilege  which 
can  at  any  time  be  waived  by  the  stale.  How- 
ever, it  is  unnecessary  to  go  so  far  as  that,  foi 
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calffl,  io  anj  fair 
■gaiml  tJir  stale. 
"  Still  anotbrr  matter  it  worth j  of  aole  ib  this 
dirpction.  In  the  fanous  DmrtmtmiA  CMige 
CMfJ7U.&4WhcaU518[4:  G59J,  it  was  held 
that  the  eiiarter  of  a  cur|ii>ialioo  b  a  coDliact 
protreted  b]r  that  clau^  of  the  Napfcanl  Coo- 
stitution,  whieh  prohibits  a  slate  from  pafsin^ 
aaj  law  imitticins  the  c»hli«aiBOo  of  rntirttclsw 
Tit  iDleritaiiooal  &  Grral  Northern  Railroad 
Con|ianT  is  a  corporalioo  created  io  the  sutfe 
:til3  ^«1  Texas.  The  ^rharter  «  hich  cmtrd  it 
is  a  cootract  whose  oblipiiioo^  Deith^»cr  piinj 
cm  re|>fidiale  withont  the  cooseot  of  theotiwr. 
AD  thai  is  aitkin  the  aoop^  of  Ihis  coorrtd 
Deed  not  he  del ermiocd.  Obrioiisljr.  one  obb- 
l»atloD  assumrd  bj  the  rorporatioD  was  to  ron- 
stmci  arkd  ofurate  a  railiiMid  brtweeo  the  ter- 
mini namel:  and  on  the  olliar  hand  ooe  obK 
ptiioD  asMimrd  bj  the  slate  was  that  it  would 
not  prevmt  the  corrkpanj  from  ao  coo^trortr 
in^  aad  operaiin?  ihe  rud.  If  the  cliartrr 
had  in  lerici»  giantcd  to  the  corporation  powri 
to  chirge  and  coUrct  a  definite  som  per  mile 
for  the  Iransp' nation  of  persons  or  of  prop 
ertjT*  it  would  not  be  doulrfcd  that  that  expicvs 
siipolalion  formed  a  rart  of  the  obh*alioii  of 
the  state  which  it  cnold  not  rep«idiale.  lUlielh 
^  in  the  absence  of  an  express  siipolatioD  of 
I  bat  chaRtder.  there  is  not  implied  inlhe^rant 
•A  the  n::ht  to  rooMrad  and  operate,  the  j»rant 
of  a  Ti*ht  to  rharee  and  ci41eGt  such  \*JL\s  a? 
arill  enable  the  companj  to  SQcc€»lnltj  oper- 
ate the  read  and  reiiini  aoHie  profit  to  those 
who  hare  inmtcd  their  monejr  in  the  con- 
strodioD.  is  a  qocslioii  imii  as  jH  determined. 
It  is  at  least  a  question  which  arises  as  to  the 
extent  to  which  that  contract  foes  and  one  in 
which  the  corporaiioo  has  the  ri*ht  to  inrohe 
the  judj^meni  of  the  roorts:  and  if  the  corpo 
raiiun,  a  ciiizm  of  the  Mate,  has  a  rii^i  to 
maintain  a  suit  for  the  determination  of  that 
qitrvtion.  elearlj  acilixen  of  anotlicr  state,  who 
has^  imder  anthoritj  of  the  lavs  of  the  state 
of  Texas,  hecrime  pecuniarily  interested  in. 
efinitalrfT,  indred,  the  beoefical  owner  of  the 
propMTtj  of  (he  rorporaiion.  maj  inroke  the 
jodement  of  the  Federal  courts  aa  to  whether 
the  contract  rights  created  br  ibe  charier,  and 
of  which  it  is  thus  the  beneficial  owner,  are 
vk>1ated  \gf  subseqvient  acts  of  the  slate  in 
limit  at  ion  of  the  right  to  collect  lolls  Our 
ronclu«ioa  from  ibf*9e  coosideralions  is  that 
the  obfrction  to  the  JunsJictioa  of  the  circuil 
court  i«  not  tecaltle.  and  tbiit,  whether  we  rest 
npoD  the  prorisioBS  t>f  ibe  statute  or  upon  the 
general  jurBLlic*ti*>n  of  the  court  exi:4in^  bj 
rirtue  of  the  statutes  of  Consreses,  onilt* r  the 
sanction  of  the  Coostiiaiioo^  of  the  United 
8tatesw 

Ftsjiing  frrmi  the  question  of  jurtsdirtion  to 
the  act  itself,  there  ran  tie  oodoubi  of  thegener- 
dtHH  al  power  of  a  $4ate  to*ii>eulate  Ihe  fares 
and  frfi^bis  whrch  may  he  cbnr^l  and  re- 
ceived by  railroad  or  other  cairiersw  and  that 
this  leeuhitioo  can  be  canied  on  by  means  of  a 
commission.  Such  a  commission  is  mervly  an 
adminislratire  Imard  citrated  by  Ihe  slate  for 
carrrin!;  into  effect  the  will  of  the  stale  as  ex- 
presed  by  its  lesislatioo.  iSione  t.  Fanmen 
Uam  <f  r.  (h.  {RoUromd  CMmmiuiaf»  Gijes)  116 
U.  a  207  129.^S6|  Ho  ralid  ob jecUoo,  Ihere^ 
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fore,  can  he  made  on  aceomt  of  the  _ 
featore*  of  this  act;  those  hf  wlncli  the 
has  created  the  railroad  cnwmiaaoB  aad  cb- 
tro!«ecd  it  with  ttte  dittj  of  prescrilBB^  lalcs  of 
far»  and  frrishts  as  well  as  other  regiilBlinBi 
for  the  manasnncnt  of  the  laiboBn  of  thB 
Slate. 

Specif&c  objectioBs  are  vsade  to  the  ad^  ob 
the  giouBd  that,  hj  sedioo  5.  the  rates  aad 
lefivlsiioas  laade  by  the  enmiB&nioB  aic  de- 
dured  c  ^acSosive  in  all  adioBS  hctweeB  privala 
indiriduals  aad  the  coenpaniea^  aod  That  try 
srdinn  14  exctsstre  i^enalticsare  imposed  opoa 
miliojd  oorporatioBS  for  any  riolaiicni  of  tha 
prorisiDna  of  the  ad;  aad  thus,  aa  daiiacd. 
there  is  iMt  obIt  a  limitatioB  hot  a  prBdiral 
drti-ial  to  railroad  cvNnpanies  of  the  ri«ht  «»f  a 
judicial  inquiry  iato  the  reasoBafaleBcais  of  Ihe 
races  prescribed  l»y  the  comiaisaioB.  The  u*- 
gument  is,  ia  sohstance.  that  the  railroad  coai- 
panies  are  boond  to  sobaiit  to  the  tales  piB> 
sc  ibed  imtil  in  a  dired  prcctrtdin^  there  Ina 
been  a  final  adjudication  that  the  rates  are  ua- 
rea$«»nable,  whidb  final  adjadieili<Hi,  in  the 
nature  of  things^  cannoi  be  icacfaed  for  a 
length  €>f  liBie:  that  meanwhile  a  faQure  to 
obey  those  regulations  expoocs  the  oompaBy. 
for  each  separate  fare  or  fretghtexaded  ia  ex- 
cess of  Ihe  prescribed  lales^  to  a  penally  aa 
enonmHis  as  in  a  few  days  to  roll  op  a  ram 
far  above  Ihe  entire  value  of  Ihe  propetiy ;  that 
even  if  in  a  dired  ptooeediiig  the  rates  sho-.ld 
be  adjudged  unreasonable,  there  it  nothing  to 
prevent  the  commission  from  re-estahlishiBg 
latca  hot  sligl>tly  chani^ed  and  Mill  mneasoB- 
able,  to  ad  aside  which  rrqinrrs  a  b-.w  anil, 
with  its  leagth  ^f  delay;  and  Ihoa,  aa  m 
claimed,  the  railroad  companies  are  tied  hnad 
and  foot  and  bound  to  mbmit  to  whatever  0- 
Si^sl.  uniea«ooable.  and  oppressive  regidalioBa 
may  be  prescribed  by  the  ouianiimon. 

li  is  enoii£;b  to  siy  in  lesped  to  these  mattns, 
at  least  so  far  *a9  Ibis  case  is  concerned.  |3^5 
that  ii  is  not  to  lie  supposed  that  the  legidatiira 
of  any  state,  or  a  commisskm  appointed  under 
the  auth4»rity  of  any  state,  will  ever  en.;agelB 
a  deliberate  attempt  to  cripple  or  destroy  iB> 
s»titulioiis  of  rach  great  valt^e  to  the  OMBmii- 
niiy  as  the  railroads,  but  will  always  ad  with 
Ihe  sincere  purpose  of  doing  justice  to  tha 
owners  of  railroad  properly,  as  well  as  to  other 
individnah;  and  also  that  no  legislalmB  of  a 
stale,  as  to  the  mode  of  ptoceeding  in  its  owb 
roorts,  can  abridge  or  modify  Ihe  powen  ex- 
isting in  the  Fetlersl  courts,  sit  tine  as  coarfa 
of  equity.  So  that  if  in  aay  case,  there  sboohl 
be  any  mistaken  adioo  on  the  part  of  a  Malc^ 
or  its  oommissioo,  iojurioos  to  the  rights  of  a 
railroad  corporation,  any  citixeB  of  anoihd 
slate,  interested  diredly  therein,  cbb  flad  ia 
Ihe  Federal  court  all  the  relief  which  a  coart 
of  equity  is  justified  in  giving.  We  do  not 
deem  it  necessary  to  pass  upon  thesp  specifie 
f>l>jeciiflos  because  the  fourteenth  aedipB  or 
any  other  scdioo  prescribing  peBaltirs  may  ha 
dropped  from  the  statute  without  aifertiiirtha 
validity  of  Ihe  remaining  portiona^  and  if  Ibe 
rates  established  by  Ihe  commission  are  aol 
conclusive,  thcj  are  al  least  prima  fade  evi- 
dence of  what  is  reasonable  and  Jnai.  For 
the  purpose  of  Ihis  case  it  may  he  cnoceded 
tbal  both  the  dauses  are  nBConstitntinoal.  aad 
still  Ihe  grau  body  of  the  net  rrnmiBi  bb- 
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ipown  it  to 
ntci  mad  ivgalitiim  for  the  eootral  of  imil- 
mdi.  U  B  familiar  kw  that  ooe  section  or 
poit  of  aa  act  omt  be  iavalid  without  affecting 
tte  Tatidity  of  the  rcnMiaiag  portion  of  ite 
rtrtnte.  A]DT  indepmdent  laovifciun  maj  be 
ttos  dropped  oat  if  that  whidi  it  leftiifnliy 
opnalive  as  a  law,  anle»  it  U  cridfnt  from  a 
coDndmtion  of  aD  the  sedions  that  the  lrf>|i 
ktme  wooU  not  hatre  enacted  that  whkh  is 
within,  independent!  J  of  that  beTood  its  power. 
Appljin^  this  mle,  aiad  the  invatidiiT  of  these 
two  proYisvms  may  he  eonoedcd  wdhoot  im- 
pairing the  fmce  of  the  rest  of  the  ad.  The 
creatiaa  of  a  cxNnoitfvion.  with  power  toes- 
tahi«^h  rules  for  the  opeiation  of  raiimads  and 
to  n^hite  rata,  was  the  prime  objrct  cf  the 
kfrisiaiion.  This  is  folly  accomplished  whether 
^^G|  any  penalties  are  imposed  for  a  *irjola- 
tfam  of  the  rulra  presciibed.  or  whether  the 
rales  shall  be  cooclii«ive  or  simply  prima  farie 
evidence  of  whad  is  just  and  leasraoable.  The 
mattm  of  penalty  and  the  effect  as  evidcwce 
of  the  rsirs  are  wholly  indef>endent  of  the  lest 
of  the  statute,  ^ieithrr  can  it  he  sopfjosed 
that  the  IrgKsiataie  spoold  not  have  established 
the  ei^mmismon  and  given  it  power  over  lad- 
roads  wilhoot  these  iniie|iendent  nmttenL  In 
other  wofds,  ii  is  not  to  be  piesamed  that  the 
Icgislatuie  was  lesislating  for  the  mere  fakeof 
imporing  penalties,  hot  the  penalties  and  tlie 
provis  on,  aa  to  evidrore,  were  simply  in  aid 
of  the  main  purpose  of  the  matute.  They  may 
fsil,  and  still  the  ^rrat  body  of  the  statute-  have 
opeialire  fofre.  and  the  forre  contemplated  by 
the  Ir^nslature  in  Its  enactment.  Take  a  similar 
body  of  legislation — a  tax  law.  Thoe  may  he 
incorporated  uo<1cr  such  a  law  a  provtsioo  giv- 
ing ooodwiTe  effrct  to  tax  deeds,  and  aho  a 
pn>vinon  as  lo  the  penalties  inclined  by  noo- 
payment  of  tans.  These  two  provi«ioBs  may, 
tor  one  reaaun  or  another,  be  olmoxioaB  to 
eonstUaliiioal  objertioos.  If  so,  they  amy  be 
dropped  out,  and  the  bslancr  of  the  Miole  ex- 
isL  h.  would  not  for  a  moment  he  preramed 
that  the  whole  tax  system  of  the  state  de 
pended  for  its  validity  upon  the  penalties  for 
non  payment  of  taxes  or  the  effect  to  be  given 
to  the  tax  deed.  We,  therefore,  for  the  pur- 
poses of  this  case,  assume  that  the  two  v«o 
viaons  of  the  statute  are  open  to  the  eovtiio- 
tional  objections  made  agiJust  them.  We  do 
not  mean  by  this  to  ImpSy  that  they  are  so  in 
fad,  hut  simply  that  it  is  ODncora-aiy  to  eon- 
aider  and  dderminethe  matter,  and  we  leave  it 
open  for  future  ooosidenition. 

It  appeals  from  the  bill  that,  te  psnauance 
of  the  powers  given  to  it  by  thb  art,  the  state 
eommissinn  has  made  a  bndv  of  rales  for  fares 
and  f  reiehts.  This  liody  of  rates,  as  a  whole, 
is  (^llensed  by  the  plaintiff  as  onrt«s'ma)*le, 
unjui-'.  and  wcirkinr  a  deftmrtioo  of  its  rights 
of  properly.  The  defendant  denies  the  power 
€>f  the  coart  to  entertain  an  inquiry  info  that 
matter,  insisting  that  the  fixing  of  rales  for 
carriage  by  a  public  carrier  i«  a  omtter  wholly 
within  the  power  of  the  l^;islative  department 
of  the  goveniment  and  beyond  eiaminatimi  by 
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pqwoni  or  fwoperty  Is  a  legislative  or  adminis- 
trative rather  tlian  a  jndirisl  funokm.  Yd  it 
haa  always  been  recogaixed  that,  if  a  carrier 
attempted  to  charge  a  shipper  an  unreasonable 
sum,  the  courts  had  jurinhdioo  to  inquire  into 
that  matter  and  to  awaid  "o  the  shipper  any 
amount  exacted  from  him  in  excem  of  a  rea- 
sonable rate;  and  also  in  a  rrvw^we  case  to  ren- 
der judgment  in  favor  of  the  canii^  for  the 
amount  found  lo  be  a  reasonable  charge.  The 
province  of  the  courts  is  not  chansed,  nor  the 
limit  of  judicial  inqfuiiy  altered,  becaii%  the 
legislatnre  Inffcad  of  the  carrier  prM=crilie«  the 
rates.  The  courts  are  not  authoriaed  to  leviso 
or  change  the  body  of  rates  imposed  by  a  leg- 
i«faiture  or  a  comocission;  th^  do  nnt  deter- 
mine whether  one  rale  if^  prefml»le  to  another, 
or  what  under  aD  eircum^tances  would  be  fair 
and  reaKOnahle  as  bdweeo  the  cairirrs  and  the 
shipfieri;  they  do  not  engage  in  any  mere  ad- 
ministrative  work;  liut  atill  theie  can  be  no 
doubt  of  their  posrer  and  duty  to  inquire 
whdher  a  body  of  rates  prrcrrihel  by  a  k^gia- 
lature  or  a  commission  is  unjust  and  unreason- 
able, and  auch  as  to  moiL  a  practical  destruc- 
tion to  rights  of  propel tr.  and  if  foiod  >o  to 
lie,  to  resarain  its  0|<ieratlon.  In  Ohirm^ro^  H. 
^  q.  ILO^T.  /#«r«,  M  U.  a.  155  |il:eML 
and  /Vi>  T,  Cliioa^  4:  y.  ir.  R  C>.  94  l^.  & 
164  [^:  97],  the  qtirsiwn  of  IciiBslative  o-ntrol 
over  railrrwds  was  pirsented.  and  h  was  brld 
that  the  fixing  c*f  raves  was  not  a  matlcr  within 
the  absolute  dt^rretion  of  the  carricm,  lait  was 
snfajer-t  to  legt^tive  cnntroL  A.«  siatetl  br 
J^.  Jviikie  Hitler,  in  ir«&if^.  >/.  A.  d-  i\  il 
Ck.  V.  tUimnU,  118 1?.  &  ^7, 561  |d(l:  244.  ^48], 
1  Inters.  Gom.  Bep.  SI,  in  rKped  to  thuae 


"The  great  question  to  be  decidi^.  and 
wliirh  was  dectded.  and  which  was  avgu'^d  in 
all  those  case*,  was  the  ri£ht  of  the  atate  with- 
in which  a  railroad  ontnfxiny  did  buMce^  to 
regiibie  or  limit  the  amount  of  any  of  these 
traffic  chaiges." 

There  was  in  those  case«  no  decision  as  to 
the  extent  of  control,  but  only  as  lo  the  ri^fat 
of  control.  Thi«  quesiiion  came  again  U-loro 
tills  court  in  Slmmc  v.  Fmrmten  lA^m  S  T.  O. 
{BirOmmd  rmmmnsmmm  Osffs*  116  U.  S.  907,  3S1 
F»:694,  644].  and  while  the  riehi  of  coot  ml 
mas  reatOni3ed  *a  limitation  on  that  |:(StK 
risht  was  plainly  intimated  in  the  foUoaing 
wonls  of  the  i%ii^Jmtiiet: 

**  Fmm  what  Ims  thus  been  9aid.  it  is  not  to 
be  inferred  that  this  power  of  hmiiaiion  or 
regulation  is  itfelf  aril  bout  limit.  This  power 
to  regulate  is  not  a  power  to  drstmy.  and  Ivm- 
itation  is  not  the  equivalent  of  confiyetiivHi. 
Under  pfdense  of  regulating  fares  anti  f  rei?  hK, 
the  state  cannot  m|uiie  a  railroad  corporal  ion 
to  carry  pers^ms  or  properly  without  reward; 
neither  can  it  do  that  whichin  law  amounts  to 
a  taking  of  private  property  for  public  use 
arlthout  just  oompeimtioo.  or  without  due 
prooem  of  law." 

This  lan«iisge  was  quoted  in  the  subFeqnent 
case  of  A»w  v.  Beiddmam,  125  U.  S.  6^.  6^ 
rSl :  811. 843L  9  Inters.  Omi.  Rep.  ^.  Asrsio. 
in  Cln/Ott^.  M.S  Si.  P.  it  O^  v.  UimmewUi. 
194  a.  8. 418. 456  [93: 9:0. 9nil,  9  Intrra.  Com. 
Rep.  909,  ft  was  »id  by  J^.  Jw<i«f  Biatchford, 
api^king  for  the  majority  of  the  court: 

..T«^  .»..«s»  ^  ,^   WMOMbli  nw  of  a 
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rate  of  cbarge  for  transportation  by  a  railroad 
company,  iovolving  as  it  does  the  element  of 
reasonableness,  botb  as  re^rds  the  company 
and  as  regards  the  public,  is  eminently  a  ques- 
tion for  iudicial  investigation,  requiring  tbe 
process  of  law  for  its  deierminatiou." 

And  in  Chicago  dt  (i.  T,  /?.  <b.  v.  Weflman, 
143  U.  8.  H89.  U4  [3G:  176.  179],  is  this  declar- 
ation of  tbe  law: 

"  The  leaislature  has  power  to  fix  rates,  and 
the  extent  of  judicial  interference  is  protection 
against  unreasonable  rates." 

Buddy.  Aeio  Fork,  143  U.  S.  517  [86:2471, 
4  Inters.  Com.  Rep.  45,  announces  nothing  to 
tbe  contrary.  The  question  there  was  not 
whether  the  rates  were  reasonable,  but  whether 
the  business,  that  of  elevating  grain,  was  with- 
in legilative  couirol  as  to  the  matter  of  rates. 
It  wiis  said  in  the  opinion:  "  In  tlie  cases  be- 
fore us,  the  records  do  not  show  that  the 
charges  fixed  by  the  statute  are  unreasonable." 
Ilence  there  was  no  occasion  for  saying  any- 
thing as  to  the  power  or  duty  of  the  courts  in 
case  the  rates  asestahlislied  had  been  found  to 
be  unreasonable.  It  was  enough  that  upon  ex- 
amination it  appeared  that  there  wasnoevidence 
upon  which  it  could  be  adjudged  that  the  rates 
were  in  fact  open  to  objection  on  that  ground. 
31)91  *The.se cases  all  support  the  proposition 
that  while  it  is  not  the  province  of  the  coiirts  to 
«Dter  upon  the  merely  adminisiralive  duty  of 
framing  a  tariff  of  rales  for  carriage,  it  is  w  iih- 
in  the  scope  of  judicial  power  and  a  pari  of 
judicial  duty  to  restrain  anything  which,  in 
tbe  form  of  a  regulafion  of  rates,  o:>erafes  to 
deny  to  the  owners  of  property  invisied  in  the 
business  of  transportation  that  equal  protection 
which  is  the  constitutional  riL^ht  of  all  owners 
of  other  properly.  There  U  nothing  new  or 
strange  in  this.  It  has  always  been  a  part  of 
the  judicial  function  to  delcrndne  whetiier 
the  act  of  one  party  (whether  that  party  be  a 
single  individual,  an  organized  body,  or  the 
public  OS  a  wholes  operates  to  divest  the  other 
party  of  any  ria:hts  of  person  or  properly.  In 
every  constitution  is  the  guarantee  against  the 
taking  of  private  property  for  public  purposes 
witiiout  just  compeiisalioD.  The  equal  pro- 
tection of  the  laws  which,  by  the  14ih  Amend- 
ment, no  state  can  deny  to  the  individual,  for- 
bids legislation,  in  whatever  form  it  may  be 
enacted  by  which  the  property  of  one  individ- 
ual is  without  compensation  wrested  from  him 
tor  the  benefit  of  nnoiher,  or  of  the  public. 
Til  is,  as  has  been  often  observed,  is  a  govern- 
metit  of  law,  and  not  a  government  of  men, 
and  it  must  never  be  forgotten  that  under  such 
a  government,  with  its  constitutional  limita- 
tions and  guarantees,  the  forms  of  law  and  the 
machinery  of  government,  with  all  their  reach 
and  power,  musi  in  their  actual  workings  slop 
on  the  hiiher  side  of  the  unnecessary  and  un- 
comnensaled  takinir  or  destruction  of  any 
private  profierty,  legally  ac(|uired  and  legally 
held.  It  was,  therefore,  wiihin  the  compe- 
tency of  the  Circuit  Court  of  the  United  Stales 
for  the  Western  District  of  Te.\a«.  at  the  in- 
Atance  of  the  plaintiff,  a  citizen  of  another 
slate,  to  enter  upon  an  inquiry  as  to  the  rea- 
Fonableness  and  justice  of  the  rates  prescribed 
by  the  railroad  commi^ision.  indeed,  it  was 
in  so  doing  only  exercising  a  power  expressly 
I'.anied  in  the  act  creatinir  the  commission. 
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A  classification  was  made  by  tbe  coraminsion, 
and  diderent  rales  established  for  dilTerent 
kinds  of  goods.  These  rates  were  prescribed  by 
successive  circulars.  Classification  of  rates  is 
based  on  several  considerations,  such  as  bulk, 
value,  facility  'of  handling,  etc  ,  it  Is  re-  [400 
cognized  in  the  mnnagerncnt  of  all  railroads, 
and  no  complaint  is  here  made  of  the  fact  of 
classifi cation,  or  the  way  in  which  it  wasma«!e 
by  the  commission.  By  these  circulars,  rates  all 
along  the  line  of  classification  were  reduced 
from  those  theretofore  charged  on  the  road. 
The  challenge  in  the  case  is  of  the  tarilT  as  a 
whole,  and  not  of  any  paiticular  rate  u|K)n  any 
single  class  of  goo«ls.  As  we  have  seen,  it  is 
not  the  function  of  the  courts  to  establish  a 
schedule  of  rates  It  is  not  therefore,  within 
our  power  to  prepare  a  new  schedule  or  rear- 
range this.  Our  in(]uiry  is  limited  to  theeilect 
of  the  tariff  as  a  whole,  including  therein  the 
rates  prescribed  for  all  the  several  classes  of 
goods,  and  the  decree  must  either  condemn  or 
sustain  this  act  of  the  quasi  legislation.  If  a 
law  be  adjudge<i  iuvalid,  tl:e  court  may  not  in 
the  decree  aitempt  to  enact  a  law  u[>ou  the 
same  subject  which  shall  be  obnoxious  to  no 
leizal  objections.  It  slops  with  simply  passing 
its  judgment  on  tbe  validity  of  the  act  l>efore 
it.     Th(:  same  rule  obtains  in  a  case  like  this. 

We  pass  then  to  the  remaining  quesii>>n. 
Were  the  rates,  as  prescril)e(l  by  the  ctuunii?* 
sion,  unjust  and  unreasona'oK*?  The  bill,  it 
will  be  rememl>ered,  was  tiled  by  a  second 
mort'raff'^.  The  railroad  company  was  made 
a  defendant,  and  filed  a  cross  bili.  Each  of 
these  bills  contains  a  general  averment  tiiat 
the  rales  are  unjusi  and  uureasoiiable.  That 
in  the  original  bill,  which  was  filed  April  '^). 
1893,  or  some  six  or  seven  months  after  ihc 
action  of  the  commission,  is  in  these  words: 

'*  Eiirhlh.  That  t he  ela.ssifications and  .sched- 
ules of  rates  and  chaiv'es  so  announced  and 
promulgated  in  and  by  said  coumoility  tariffs 
and  circulars  of  said  eoiniuission.  or  souuhlso 
to  be,  as  hereinbefore  shown,  are  unfair,  uu 
just,  and  unreasonable,  and  that  the  same  can- 
not be  adopted  or  put  or  continued  in  effect  by 
the  defendant  company  or  defendant  receiver 
without  .serious  and  irreparable  loss  to  it,  and 
serious  and  irreparable  injury  to  and  destruc 
tion  of  the  properly,  rights,  and  interests  of 
your  orator  and  the  beneticiari<-s  of  its  tru'^t  as 
hereinafter  more  fully  set  forth;  that  the  ra'esso 
charged  and  announced  by  said  co:nn  ission  are 
not  compensatory,  nnd*are  unrensonably[40l 
h)W.  and  ihe  adoption  and  enforcement  tliereof 
woidd  result,  as  nearly  as  can  be  estimated,  in 
a  diminution  of  revenues  deriveil  from  the 
operation  of  said  International  «Sc. Great  North- 
ern Hailroad,  atrgreiraling  more  than  $JO0.uU0 
per  annum,  and  that  the  revenues  from  snid 
railroad,  so  reduced  and  diminished,  would  lie 
iinidequate  and  insulticient  to  provide  for  the 
payment  of  the  interest  upon  tbe  prior  obliira- 
tions  of  the  defeudant  railroad  company,  re- 
cited in  paragraph  4  hereof,  and  (he  interest 
upon  the  second  mortgji'je  bonds  secured  by 
said  m(M  tgagc  to  .vour  orator  as  trustee,  after 
providing  for  the  expenses  of  operating  said 
lines  of  railioad  and  ))roperty,  and  maintaining 
the  same  in  proper  ortler  and  good  working 
condition,  so  that  the  trafiic  anil  business  of 
said  roud,  and  of  every  part  thereof  shall  at 
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«I1  dmei  he  condurled  with  Mfm*  to  pecMm !  been  calM  opoa  to  foad.  waAwmhittMaMBtr  aO 
•nd  prof  «i^»  ud  with  doe  expeditioD.''  jj  had  oooaented  to  fimid,  pasvd  doe  toicnne. 

it  maj  ool  tie  just  to  take  this  as  an  al]e«»- 1  aicoanting  to  upwania  of  ^i J250.000,  in  tbiid 
tioo  of  a  mere  matter  of  fact,  the  tnithfulne»  i  inoiiga«;e  tioads,  bcarinir  4  per  cmt  intereA^ 
of  whi^  is  admitted  tj  the  demnrrer.  acd  i  and  thrj  had  aho  tifen  miinied  to  ifdoce.  and 
whidi.  as  thus  admitted,  eKnuinates  from  coo-  i  sulelaotiaUr  all  had  agreed  to  redooe,  tike  in- 
»k;iation  all  qofstioiaii  a»  to  the  tnie  character  ,j  ItreA  on  their  hcnids  to  4^  per  cent  per  aDnum 
and  effect  of  the  ratrss.  jet  it  is  not  to  tie  i|^ ;!  for  the  period  of  six  *jcats.  and  ihereaferl-illS 
Doieu  There  aie  <  f  ten  in  pleadin«:s  gumal  I  to  5  per  cent  per  annum,  Foratoutttiroeymi 
ylit-r^siioas  of  mired  Hw  and  fart,  nich  as  of  ;  the  road  had  been  in  the  haisds  of  a  itceiFrr. 
the  ownensffaip  of  r>n.«i  vrtj  and  the  hke,  wfairh  appointed  on  accoont  of  the  dHanlt  of  too 
alaind^n^  alone  ate  1ie3<jl  to  bt  niflicient  to  sus-  i  ooaapanj  in  the  payment  of  its  olil^tiniK^.  A 
tain  judgments  and  tat^  trt-s,  and  jet  are  al-  !  st^&temeot  in  ddail  was  icoorporatcd  in  tht  IM 
wayv  ie|!arded  ss  fpaaiiSlitd,  limited,  or  evtn  **  of  the  eamin|!s  and  opeiatinv  expeit<rs;  ot  tiie 
roDUolM  by  paiticutir  facts  stated  therein,  road  dorin^  the  jcat^  ISt^  and  liSttl^  and  the 
It  vouM  nut,  of  ctcur^:.  tic  toBenlile  for  a  •  tan^  dine  monili*- erf"  1^1,  wtsich  was  sup*ii3f^ 
court  adnjini?4<*riiii«r  eqiuitr  to  seize  upTin  a  i  meaiiird  liy  a  like  statement  in  the  c  nts^  Ijill 
ter-ianicali3y  f^n  the  |4ar|iOi«  or  triih  the  rr-sult .  ^nbscxiaentlj  likd  of  the  earning  anxl  «-xii«-nsts 
ot  cntiai^r-ant^  el'lHT  of  the  par;!*^  before  it.  J  lor  the  enfinp  year  1^1   and  the  lii^  three 


II«  ace,  mt-  ^lloaki  It^'^tal^  to  taketbe  filios:  of  i  months  of  Ir?:!.    The^e  statements  show  the 
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foUom  in!?  tii«;utfes: 

"J.v-Ct  Fjt-T^m^ S&.f^^JS»14 

OiH'rf.nwff  cxf'^'nscA.  excftsfiTX' 

*-«t  taxes 

Suri'Jufi 

mOb  KirrJnss 

0|iefatrinp  espcueiw  exclttsire 

«jt  ttaMX a.l«ft.1»Si«» 

SoiiJw* *gi\.i7:  Zt 

VSAz  Fj»nait3^ _  XjSiSjHI  7» 

Or'ntans'  expenses.  exci!u«are 
r*i  tw>\.tfs soL-fLssas 

S«iir|'^^'<s 

Tbz«(*  nK4Brl#  of  I'Kb 

KiiiniiMr.'S 

Og'«'Y:si8!'«:r  cjcpen»o<<, 

of  lajkcs 

ItLAca 


TauTsn 


iht-  deai^um-rs  to  tL^x  1^81^  as  a  diircf  aiMl  ex- 
pKc-it  &lmi>«l<4n  oia  ilvr  |«iit  of  tine  defrodanls 
that  th*-  r^3e^  e^^Lnii'iEislit^  b^  ilif:  co4nrui<>aoo 
sre  aitni>i:«t  and  uniii-ji^«n3iU>.  Yt-t  it  mttst  be 
noti't  r!l  tba:  at  lM^^t  an«wcTs  were  filed,  tf  uder- 
iskt:  h^ue  iiijion  ibe  malSn  r^  of  tnct.  artd  testi- 
nM^nv  •Tjs  l=:5i»"n.  the  eM«*t  of  trh«c"i,  how- 
rvrr.  'i>  t^tt  ds^r-ioKil  by  the  rec-ird.  Aflrr 
thul  'cf  -kfetB'tiaDSs  sfi'^s^^l  for  Uare  h^  nilh- 1 
rlran  *«^vflr  aiJ«V'>T«ani  lilt*  df»r.urrera.  is  is 
tuiil  u»  «<-  «u jn|»«  .^f  :!.^i  thi<>  na^dooeiiioiieht- 
4!l— j1s->-2y.  Ujii  oiaecxi7dciu^<«i  *ct;b  l-edrin  n 
ti^rtia  nbaii  acii-^nr,  sTirti  thai  i>  ifaa^  Ufion  ihetak 
irsx  vf  llac^r  l<7');imi<'4iy  detcRdani^biM'^imi^  >ati« 
£^  •i  tiit^t  8  !*e  r<or«  a-<  uJixr  fac-t<  m  ere  a?  ^^t;.!!^!  in  the 
i  1.^^.  arid  tSj^t  tiae  <yNiciu^ioo<  to  lie  drawn 
tuivji  j4H-b  f:ic-ts  CNiuSol  not  be  overthrown  by 
T:3jy  •flht  r  sfi%l<(ers!.  Ilenoc.  if  it  appears  that 
S!m'  «3K*3s  idaH-d  in  d«-3ail  ttf-tad  f o  prove  thai  tiie 
rales  rut^  unni:a«^«nab*e  anod  unju^.  me  mu^r^ai!^ 
su:isr.  a5  s::asnM  ihe  demnrrvi?'.  tiiat  ihe  |!:efi- 
rrral  alitesalioo  Ik  it^^^f <ire  quott^l  is  tnir-,  anj 
Ihjl  ib€S\e  are  m*  €AhtT  and  dildeient  fatis 
mStirii.  if  j.rr>Tcd.  mislit  aiiduc«  a  different  con- 
rliti«kio,  arnd  compel  a  different  mull. 

What  tLen.  :»re  UiefeiH-ctai  facts  dtsdoscd  in 
Uk-  ««.  veraS  uOls?  It  appeal^  ihal  there  is  a 
b(«ttded  indebtedn«!ss  of  o^xr  ^15,000.000.  ar»d 
in  adiiilion  caf»iul  stock  to  the  amount  of  |d,- 

755.000;  that  the  liondfi  and  fiodt  were  isaied  |  tliec*oai|Kiny  wivkin  the^afe  of  Texas  anMHuats 
for  and  represent  valiae,  and  that  the  rairs  j  to  1^  n  iles.  Tlirre  bad  iM^en  netx-s^saiily  rx- 
tberelofore  exi)4ir:s^  on  the  road  were  nut  suffi-  ]  pended  in  cash  in  the  ooi3itnie3i<nin  and  ojmip- 


"Hie  bill  al«o  coatiirK  a  tabnlar  stav-nv^at  '4 
the  revenoe  |»er  loo  per  mile  derir<rtl  from  the 
o|«-naf  itvo  ^f  the  rood  during  the  years  IH^  to 
IHC;.  ir;ic2u>A~e.  as  fidloui:: 

"Herenoe  i^rr  ftoa  per  nule  tor  If^  ttln  centf)  "MD 

in^ _.  1,50 

-  -  -  l*pc; i.n 

"  -  *  l»9*% VA 

-  •  •  1*>7 1J3* 

-  -  ■•  li«-* t^ 

-  -  •  I»» 1.41 

-  -  -  IflftO  iv* 

■•  -  -  IWICfie^tiriiie 

iBOorlHi  1^* 

The  mika«^  ownrd  and  operated  by  |4U4 


cieut  to  enable  the  company  to  fwy  all  the  in 
terest  on  the  bonds.     At  the  time  suit  was 
rofumenrcd  the  fii^  mort^rare  bonds  outMaml 
ra^  amounted  to  f7.Q&l,000.  dnwin.?  6  per 
rent  inlrreRt:  the  second  moiiga^e  bonds  to 


went  of  its  road  more  than  fuiu.OOO  imr  imile 
and  it  could  not  tie  rei^lacrd  for  less  than  ^^.- 
(4)0  per  mile.    There  is  also  this  alk^iiuii  in 
the  cross  bill: 
"That  the  Knes  of  railway  of  joor  orator's 


$7,954,000.  drawin*  abo  6  per  cent  interviKt..  <  company,  have  at  all  limes  been  opemled 
Tlie  stockboldefs  had  never  receiTed  any  divi- ,  economicaUy  as  pracsicalde,  and  that  its  oper- 
dends  whatever  upon  their  inTestment,  hat  on  atiin^  ex|ien«es  have  at  all  times  been  as  rea* 
the  conirsry  (as  appears  from  the  cross  bill  filed  t  aouable  and  low  in  amount  a^  they  cookl  be 


mb«equently  to  the  cnmmencement  of  the  soitji 
tbey  had  liceo  forced  to  pay  a  cadi  aaEcasment 
of  over  a  million  of  dollnn^  or  aboot  18  per 
cent  of  the  face  raloe  of  the  stock,  for  the  par- 


made  by  economical  and  juJixious  maiia^ 

ment,  and  that  it  has  not  imn  pi«Kible  for  3  oar 

orator  to  operate  aald  road  for  Ick  than  it  has 

iKni  operated.    That  for  the  y«^r  endini^  J  one 


po$e  of  providini?  in  part  for  the  interest  upon  i  90,  18Clt.  there  were  employed  by  your  orator's 
the  first  mortgage  boods;  the  holders  off  those  j  company  seventeen  general  otficers,  who  re- 
hoods  had  been  eompelM  to  accept^  and  had ;{ ceived  during?  said  year  an  avense  daily  corn- 
accepted,  in  payment  of  one  half  of  the  ae-  i«n&atifm  of  $12lSI,  and.  txclusiTe  of  its  gen- 
rrued  and  defiiulted  interest — nanm  exceeding  ]  eral  officers,  all  of  its  employed  during  and  for 
$4-a0.000 — deferred  certificate  of  indditrd- 1  the  year  ending  Jane  90.  1892.  received  an  av- 
cH^ss  liearing  interest  at  the  rale  of  5  per  cent:  i  erace  daily  compensation  of  ¥^01.  and  that  at 
the  boUera  of  the  aeeond  naortgage  lioiids  had  j  all  times  yoor  oimtor  has  secured  the  servif-eof 
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Its  officers  and  employes  as  cheaply  as  practi> 
cable,  and  has  employed  do  more  than  dcccs- 
aury,  and  that  the  above  were  fair  and  reason- 
able  rates  of  pay.  That  at  all  times  the  Inter- 
fiational  &  Great  Northern  Railroad  Company 
has  secured  all  supplies,  material,  and  prop- 
erty, of  whatever  character,  for  the  operation 
of  Its  road  at  the  cheapest  market  price  and  at 
as  low  rates  as  the  same  could  be  secured,  and 
ban  secured  and  used  no  more  than  actually 
necessary  in  the  operation  of  the  road." 

In  the  nmendmcnt  to  the  cross  bill,  filed  in 
March,  189o,  is  given  a  tal)le  showing  the  ac^ 
uiil  reductions  in  amounts  received  by  tlic  rail- 
Torn!  company  for  the  transporialion  of  the 
dilTerent  clashes  of  goods  under  the  operation 
of  the  new  tariffs  up  to  August  81,  1892,  and 
amounting  to  $159,694.51,  and  also  a  table 
■Lowingthe  per  cent  of  reductions  as  to  dilTer- 
ent articles — varying  from  5  ]>crcent  on  cement 
to  54. 9U  per  cent  on  grain  in  carloads.  The 
bill  also,  in  general  terms,  negatives  the  prob 
ability  of  any  increase  in  amount  of  busini-ss 
to  compensate  for  the  redticlion  In  rales,  a  ne- 
gation sustained  by  the  figures  given  in  the 
405|atncnded  bill  as  to  the  ^actual  effect  upon 
the  receipts.  It  also  contains  a  geucrul  averment 
that  the  rates  on  interstate  business  would  be 
injuriously  affected  to  an  equal  amount  by 
reason  of  the  reduction  of  rutcs  on  business 
within  the  state. 

As  against  these  facts  the  attorney  general 

Sresses  these  matters:  In  the  table  in  the  bill 
eietofore  referred  to,  showing  earnings  and 
expenses  during  the  years  18^9  and  1890.  and 
the  first  nine  months  of  1891.  there  is  this  item, 
several  times  repeated,  "balniMje  of  income  ac- 
count." and  thisonSeptemherSO,  1891,  is  stated 
at  $:3.795,785.68.  Of  what  this  account  is 
composed  we  are  not  informed  (possibly  there 
was  included  within  it  the  proceeds  of  the  land 
grant,  which,  as  we  are  told,  was  made  by  the 
state  to  the  corporation)  but,  whatever  it  in- 
cludes, it  was  on  January  1,  1HS9,  as  stated. 
$*3.612. 118.08,  which  would  make  the  increase 
of  llial  account  durinp  the  two  years  and  nine 
moiiihs  to  be  $1,1S3,G67.  Contrs  ediy  no  in- 
terest was  paid  during  those  years,  and  that 
amountrd  each  year  to  something  like 
$900,000,  or  nearly  two  millions  and  a  half , 
for  the  two  years  and  nine  months.  It  is  oh- ' 
vious  that,  no  matter  what  may  have  been  in  | 
the  bookkeeping  of  the  comjiany  included  in 
this  account,  or  how  much  or  from  what 
sources  in  prior  years  the  road  had  accumu- 
lated this  balance  the  increase  during  the  time 
stated  did  not  equal  the  accruing  interest.  The 
attorney  general  also  notices  the  report  for  the 
year  ending  June  30,  1893,  matlebythe  com- 
pany to  the  railroad  commission,  a  copy  of 
which  is  attached  as  an  exhibit  to  the  amend- 
m<  ntto  the  cross  bill,  and  from  that  he  tabu- 
lates a  statement  which,  as  he  contends,  shows 
that  the  earnings  during  that  year  were  suffi- 
cient to  pay  the  operating  expenses  and  fi.\ed 
charges.  We  give  the  table  as  he  has  pre- 
pared it: 

4oe]*"Qrofl8eamlnsr8  from  operation.  I8.5G8.800  SO 
Less  operutioff  expenses 2,\m:JiA  12 

Income  from  operation $582.4^  14 

To  which  shonld  be  added  amounts  ex- 
pended for  'C08C  of  roa-'l.  equipment, 
and  permanent  ImprovementB,*  ad- 
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mltted  to  have  been  included  in  op- 
erating expenses 308,085  77 

Dividends  on  (compress)  stocks  owned.         8.(U)  00 

Total  income $882,59181 

Deductions  from  Income. 
Interest  on  funded  debt  accrued 
during  the  year,  vIjk 
On  $7,054,000(1  rut  mortgage 

bonds  at  tf  per  cent $477«240  00 

On  $7,054,000  second  mort- 
ga^o  bonds,  one  month, 

at  n  per  cent K^RO  00 

On  5?7.n:>4.000  second  mort^ 
gage  biMi(t8,eleven  months, 
atiH  per  cent. 290.077  60 

Total  Interest  accrued . .  $803,487  50 
Rental  paid  Colora«lo  lliver 

Bridge  Compau J' 14.583  32 

Taxes :i8,«51  86 


Total  deductions $847.0S2  IT 

Surphis  nfter  paying  operating 
expenses  proper,  interest  ac- 
crued on  bonds,  taxes,  etc. $45,589  7I'' 

But  this  table  ignores  tliat  which  is  disclosed 
in  the  cross  bill,  to  wit,  $750,000  in  ccriiticatei 
of  indebtedness,  bearin*:  interest  at  five  per 
cent,  and  $1,250,000,  third  mortgage  bonds, 
bearing  four  per  cent  interest,  the  inter  st  on 
which  sums  would  exceed  all  the  apparent  sur- 
plus. These  items  *also  appear  in  the  [407 
report,  under  the  head  of  current  liiibilities,  the 
total  balance  of  which  on  July  1, 1892,  is  given 
as  $3,772,062.94,  which  sum  mav  not  unreason- 
ably be  taken  as  showing  by  fiow  much  the 
company  has  fallen  short  of  paying  its  operat- 
ing expenses  and  fixed  charges.  Again,  the 
sum  of  $302,085.77  appears  in  that  table,  undor 
the  description  "Cost  of  road,  e<j,;ip'nent  and 
permanent  improvements,  admitted  to  have 
been  included  in  operating  expenses,"  and  is 
added  to  the  inrome  as  though  it  bad  been  im- 
properly included  in  operutinij expenses.  But 
before  this  change  can  be  held  to  be  proper,  it 
is  well  to  see  what  further  light  is  thrown  on 
the  matter  by  other  portions  of  the  re|>ort. 
Tbn^  states  that  there  were  no  exteoKion? or  t!ic 
road  during  that  year,  fo  that  all  of  this  sum 
was  expeiuied  upon  the  road  as  it  was. 
Amonii  the  items  ioing  to  make  up  this  sum 
of  .$:'i02,08o.77isonc  of  $113,212.09  for  r.uK. 
and  it  appears  from  the  same  report  that  there 
was  not  a  dollar  expended  for  raiU,  except  as 
included  within  this  amount.  Now,  it  goes 
without  spying  that  in  the  operation  of  every 
road  there  is  a  coistmt  wearing  out  of  ihc  rails 
and  a  conslantnece-siiy  for  replacing  oM  wilh 
new.  The  purchase  of  these  rails  may  be 
called  permanent  improvements,  or  by  any 
other  name,  but  they  are  wh'it  is  necessary  for 
keeping  the  road  in  serviceable  condi; ion.  In- 
deed, in  another  part  of  the  report,  under  the 
head  of  "renewals  of  rails  and  ties,"  is  stat<*d 
the  niimber  of  tons  of  **new  rails  laid"  on  the 
mainline.  Other  items  therein  are  forfenc- 
inir,  grading,  bridging,  and  culvert  masonry, 
bridges  and  trestles,  buildings,  furniture,  li.x- 
tures,  etc.  It  being  shown  affirmatively  that 
there  were  no  exti-nsions  it  is  obvious  that 
these  expenditures  were  those  necessary  for  a 
proper  carrying  on  of  the  business  required  of 
the  company.  Certainly  the  mere  title,  under 
which  these  expenditures  are  once  slated,  is  not 
sulhcient  to  overthrow  the  facts  so  fully  and 
clearly  shown  that  the  stockholders  have  never 
received  any  dividends;  that  in  order  to  meet 
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tbe  accumulating  interest  on  tbc  bonds  tbey 
bave  bad  to  put  their  banda  in  their  pockets 
and  advance  a  million  and  over  of  dollars. 
4U8]*Those  are  facts  whose  sifcnifica nee  can- 
not be  destroyed  by  any  mere  manner  of  book- 
keepins:  or  classification  of  expenditures. 

Further,  the  attorney  general  asserts  tbat 
there  are  live  trunk  line^  of  which  tbe  Inter- 
oationai  <fe  Great  Northern  rond  is  one,  paral- 
leling each  other,  and  thus  dividing  the  busi- 
ness of  the  territory  tliroueb  wbicii  tiiey  pass; 
that  the  state  of  Texas  had  made  large  dona- 
tions of  land  to  railroad  companies  and  tbat, 
as  appears  fiom  its  executive  documents,  this 
railroad  company  bad  received  a  donation  of 
8,8r)2,H'iO  acres  to  aid  in  its  con«fru(tion,  as 
well  as  exemption  of  all  its  property  from  tax- 
ation for  twenty-five  years.  He  also  calls  at- 
tention to  the  tnancial  depression  wbich  has 
of  late  years  pervaded  every  avenue  of  trade, 
and  adds  a  table  from  the  report  of  the  eomrais- 
Bioner  of  agrirultiire  of  Texas,  showing  as  to 
different  artich  s  produced  in  tbat  slate  an  in- 
crease in  the  amount  of  product  and  a  decrease 
in  the  prices  received  therefor;  all  of  which 
considerations,  be  earnestly  in^sists,  affect  the 
question  of  tbe  reasonableness  of  the  rates  pre- 
scribed. 

None  of  tbe  matters  mentioned  in  tbe  fore- 
going paragraph  appear  in  the  pleadings  or 
elsewhere  in  tbe  record,  and  it  is,  therefore, 
doubtful  to  what  extent  they  mav  be  takfn 
into  consideration.  If  we  may  take  judicial 
notice  of  the  five  parallel  roads,  must  we  also 
assume  that  tbe  existence  of  the  other  four 
diminishes  the  business  of  the  International 
A  Great  Northern,  and  that,  if  they  had 
never  been  built,  all  the  business  wbich  now 
passes  over  the  five  would  bave  been  carried 
by  the  one?  May  not  tbe  topography  of  tbe 
iu)untry  be  such  as  to  to  prevent  any  of  tbe 
business  of  the  other  ronds  from  ever  com- 
ing to  the  International  «fc  Great  Northern, 
even  if,  without  them,  it  was  obliircd  to  seek 
water  or  wagon  Iransporlntion?  ^i ay  not  the 
building  of  those  other  roads  have  increased 
tbe  popuhition  and  business  to  such  an  extent 
that  the  overfly. w  has,  so  far  from  diminish- 
ing, really  resulted  in  an  increase  of  the  busi- 
ness of  the  International  &  Great  Northern? 
If  there  has  been  a  division  of  business,  has 
there  not  also  been  a  competition  by  which 
the  rates  bave  been  reduced,  and  rcducc<l  to 
such  an  extent  as  to  forl.id  the  propriety  of 
any  further  reduction?  If  we  may  Uike  judi- 
•t  00]cial  *notice  that  the  slate  made  a  grant  of 
three  million  and  odil  u».Tes  to  the  company, 
must  we  also  take  notice  of  the  value  of  tbat 
land,  of  ils  sale,  and  the  amount  realized 
therefrom?  While  undoubiedly  there  has 
been  lately  a  period  of  financial  depression, 
can  we  take  judicial  noiice  of  the  extent  to 
wbich  that  depres.sion  has  reduced  the  prices 
of  the  products  of  the  state;  and  is  the  report 
of  the  commissioner  of  aL^riculture  of  the 
slate  to  be  considered  as  evidence  before  us, 
and  accepted  as  substatitially  correct,  both 
as  to  product  and  prices?  And  if  the  de- 
preciation of  prices,  as  stated  in  said  report, 
be  accepted  as  correct,  will  such  depreciation 
uphold  a  eompulsory  reduction  of  the  rates  of 
irarsportalion  to  such  an  extent  that  some  of 
i>)Ose  who  bave  invested  their  money  in  rad 
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road  transportation  receive  no  compensation 
therefrom?  Is  it  just  to  deprive  one  party 
of  all  compensation  in  order  tbat  another 
may  make  some  profit?  Tbey  who  invest 
their  money  in  railroads  take  the  same  chances 
that  men  cngaeed  in  other  business  do  of 
making  profit  from  tbe  carrying  on  of  their 
business;  and,  as  appears  from  other  cusf'S 
submitted  to  us  with  this,  some  of  the  rail- 
roads in  the  state  of  Texas  have  operaletl  at 
a  constant  loss.  But  such  possibilities  (»f  loss 
are  simply  tbe  natural  results  of  all  bti^iiuesa 
freely  carried  on,  against  which  tbe  law  is 
powerless  to  alTord  protection.  Very  dllTv-rent 
are  the  considerations  which  arise  whi'u  the 
strong  arm  of  the  law  is  invoked  to  compel 
parties  engaged  in  legitimate  busitu'ss.  and 
business  which  cannot  be  abandoned  at  will, 
to  so  redu'^e  their  charges  for  serviee  as  to 
make  tbe  earryinc  on  of  that  busiitess  nsuli 
in  a  continued  loss.  In  the  one  case  the  law 
is  powerless  to  prevent  injury;  in  the  other 
it  is  used  to  work  injury.  Counsel  suggest  t hat 
the  state  itself  may  construct  and  operate 
railroads,  and  then  may  properly  make  rates 
sn  low  that  tbe  business  is  done  at  a  loss. 
Tbey  refer  to  the  postal  system  of  the  United 
Stales  which,  carried  on  lor  the  connnon  wel- 
fare, not  itifrequently  results  in  a  loss  which 
is  made  good  out  of  the  public  treasury.  But 
the  parallel  is  not  good.  In  the  case  sug- 
gested the  loss  is  cast  through  taxition  ufH)a 
the  general  public,  and  all  bear  their  propor- 
tionate share  of  that  loss  whi<-h  U  iiKurred  in 
^'securing  a  common  benefit,  while  the  f -HO 
scope  of  "this  legislation  is  to  secure  such  com- 
mon iKjnefit  at  the  expense  of  asingle  chiss.  The 
equal  protection  of  the  laws — the  spirit  of 
common  ju-tice — forbids  tbat  one  class  should 
by  law  be  cniui>elled  to  sulTer  loss  tbat  others 
niaymake  gain.  If  the  state  were  to  seek  to 
acquire  the  title  to  these  road**,  under  its  power 
of  eminent  domain,  is  there  any  doubt  that 
eonstifutional  provisions  would  re(|uirethe  pay- 
ment to  the  corporation  of  just  compensation, 
that  compensation  being  tbe  value  of  the  prop- 
erty as  it  stood  in  the  markets  of  tbe  world, 
and  not  as  pre«cril)cd  by  an  act  of  the*  le-ii^ila- 
ture.  Is  it  any  less  a  departure  froin  the  obli- 
gations of  justice  to  seek  to  take  not  the  title 
but  the  use  for  tbc  public  benefit  at  less  than 
its  market  value? 

The  act  of  1853,  to  which  reference  has 
already  been  made,  contained  a  section  looking 
to  tbe  acquisition  by  the  slate  of  the  title  to 
railroad  properly.  Section  17  of  the  acts  (Tex. 
Gen.  Laws,  1853.  p.  58)  is  as  follows: 

*'If  the  legislature  of  this  state  shall  at  any 
time  make  a  provision  by  law  for  the  repay- 
ment to  any  such  company  of  the  amount  ex- 
panded by  them  in  the  construction  of  said 
road,  together  witb  all  moneys  for  permanent 
fixtures,  cars,  engines,  machinery,  chattels, 
and  real  property  then  in  use  for  the  said  road, 
with  all  moneys  expended  for  repairs  or  other- 
wise, abd  interest  on  such  sums  at  the  rate  of 
twelve  per  centum  per  nnnum,  after  deducting 
the  amount  of  tolls,  freights,  passage  money, 
and  all  moneys  received  from  the  sale  of  lands 
donated  by  tbe  slate  to  said  company,  witb 
twelve  per  centum  per  annum  interest  on  all 
such  sums,  then  the  road,  with  all  its  fivtuns 
and  appurtenances  aforesaid,  and  all  the  lauds 
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doDRted  to  tbc  same  by  the  state  and  remainiDg 
UD8uld,  shall  vest  in  and  revert  to  the  state: 
Provided^  That  the  stale  shall  not  be  required 
to  pay  or  allow  a  greater  rate  of  interest  on  any 
amount  of  the  money  so  expended  by  any 
company  wLicli  sIihII  have  been  borroweii  from 
this  stnie  than  the  stiite  fhnll  havu  received  for 
the  snme  from  such  company." 

Tins  section,  ns  will  be  perceived,  provides 
41  I]  for  the  payment  *of  mterestat  the  hiurh 
rale  of  12  per  cent  on  the  difference  betwtcn 
^vilHt  the  company  has  paid  out  and  what  it  has 
taken  in,  and  to  that  extent  evidences  the 
llKin^:htof  thi»  slate  that  junfiee  rcquirerl  the 
rcMirn  to  the  builders  of  railroads  of  snme- 
tbin^  more  thnn  the  actual  cost  as  the  condi- 
tion of  deprivi'ii^  them  of  the  title.  It  is  only 
sijinifieant,  however,  as  an  expression  of  the 
thouirhi  of  the  stale  at  the  time;  for,  were  the 
provi>ion  ever  so  unjust,  every  corporation 
wldfli,  after  ihe  t>assa;ie  of  the  act.  invested  iis 
money  in  building  a  road  would  do  so  with  the 
know  edjrc  that  that  was  the  condition  upon 
which  the  investment  was  made,  and  could 
not,  therefore,  cballen^je  its  validity. 

And  now,  what  deductions  are  fairlv  to  be 
drawn  from  all  the  facts  before  u<?  Is  there 
anything  which  detracts  from  the  force  of  the 
gciieral  allegation  that  these  rates  tire  unjust 
and  unreasonable?  This  clearly  appears.  Tiie 
cost  of  this  railroad  property  was  |j;40,000.000; 
it  cannot  be  replaced  to-day  for  less  than 
^'j:),OO(M>00.  TlH-re  are  $15,000,000  of  mort- 
page  bonds  outstanding  at^ainst  it,  and  nearly 
|::b.000,()00  of  stock.  These  bonds  and  slock 
represent  money  invested  in  the  construct iou 
of  this  road.  The  owners  of  the  stock  have 
I. ever  received  a  dollar's  worth  of  dividends  in 
let  urn  for  their  investment.  The  road  was 
thrown  into  the  hands  of  a  receiver  for  defMult 
in  payment  of  the  inierest  on  the  bonds.  The 
earnings  for  the  last  three  years  prior  to  the 
esiahlisliment  of  these  rales  was  insullicient  to 
pa>  the  o]XTating  expenses  and  the  interest  on 
tbc  bonds.  In  order  to  make  good  the  deti 
ciency  in  interest  the  stockholders  have  put 
their'liands  in  their  pockets  and  advanced  over 
a  n)illion  of  dollars.  The  supplies  for  the 
road  have  been  purchased  at  as  cheap  a  rate 
as  possible.  The  oflicers  and  employes  have 
been  paid  no  more  than  is  necessary  to  secure 
men  of  the  skill  and  knowledge  requi:>ite  to 
suitable  operation  of  the  road.  By  the  voliin 
tary  action  of  the  company  the  rate  in  cents 
per  ton  per  mile  has  decreased  in  ten  years 
from  2.03  to  l.HO.  The  actual  reduction  by 
viriue  of  this  tariff  in  the  receipts  during  the 
six  or  eight  months  that  it  has  been  enforced 
amounls  to  over  $150,000.  Can  it  be  that  a  tariff 
412]  which  under  these  *circumstances  has 
worked  such  results  to  the  parlies  whose  money 
built  this  road  is  other  than  unjust  and  unrea- 
sonable? Would  any  investment  ever  be  made 
of  private  capital  in  railroad  enterprises  with 
such  as  the  prolTered  results? 

It  is  unnece.<isary  to  decide,  and  we  do  not 
wish  to  be  understood  as  laying  down  as  an 
absolute  rule  that  jn  every  case  a  failure  to 
produce  some  profit  to  those  who  have  invested 
their  money  in  the  building  of  a  road  is  con- 
clusive that  the  tariff  is  unjust  and  unreason- 
able. And  yet  justice  demands  that  every 
one  should  receive  some  compensution  for  the 
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use  of  bis  money  or  property,  if  it  be  possible 
without  prejudice  to  the  rights  of  others. 
There  may  l)e  circumstances  winch  would  jus- 
tify such  a  tariff;  there  may  have  l)een  ex 
travaganee  and  a  needless  expenditure  of 
nioney;  there miy  be  wasie  in  the  managcmeot 
of  the  road;  enormous  salaries,  imjust  discrim 
ination  as  betv>een  individual  shippers,  result- 
ing in  general  loss.  The  construction  may 
have  been  nt  a  time  when  material  and  lal>or 
were  at  the  highest  price,  so  that  the  actual 
cost  far  exceeds  the  pnsent  value;  the  road 
may  have  been  unwist-ly  built,  in  loralilH's 
where  there  is  not  sutlicient  business  to  sustaiu 
a  road.  l>oui»tless  too,  ihere  are  many  other 
matters  afb  c;ing  the  riirbts  of  the  coniinnnity 
in  which  the  road  is  built  ns  well  as  the  rights 
of  those  who  have  built  the  r  ::(!. 

But  we  do  hold  iliat  a  gnu  ral  avormf»ut  in  a 
bill  that  a  tariff  as  estai>lj<«h('(i  is  nnju<t  and 
unreasonable  is  sup|)orled  b}'  the  a<lmitled 
facts  that  the  rojid  co«it  far  more  than  the 
amount  of  the  stock  and  lM>:)ds  outsta»jdini:; 
that  such  Slock  and  bouds  rej-rei^enr  mrint-y  in- 
vested in  its  construfiion;  lh:ii  there  has  I  urn 
no  waste  or  niismaoaaenieiit  in  llie  roii^lrue 
tion  or  oper  ilion;  that  supi)lir«  and  labor  hive 
been  purchased  at  the  lowrst  j^o^^ible  prir»; 
consistent  wiih  the  successful  o{H.Tation  of  the 
;  road;  that  the  rates  voluniaiily  fixed  by  the 
i  company  have  been  for  ten  ycais  .«liMilily  de 
j  creasiu-T  until  the  agG;regat«*  tlerica^c  has  been 
t  more  thnn  lifly  per  cmt:  tlia'  un  ler  the  late^* 
thus  voluntarily  esiablisiied.th''  stock,  which 
represents  two  tiflhs  of  the  value,  has  never  re 
ceived  anything  in  the  way  of  divitlends.  and 
that  for  the  last  three  vears  the  e'lr'iinus  above 
operalingexpenses  have  b«'en  insulllcicMit  to  pjy 
*the  interest  on  Ihe  bonded  del n. and  thai|41»J 
the  proposed  tariff,  as  enforced,  will  so  di 
minish  the  earniuL^s  that  thev  wdl  not  Ik*  able 
to  pay  one  half  the  interest  on  the  bonded  d»l»i 
above  the  operating  expen-es;  and  that  surli 
an  averment  so  supported  will,  in  the  absence 
of  any  satlsfaclory  showin^r  to  the  contrary, 
sustain  a  linding  that  the  prop(»sed  tariff  is  un 
just  and  unreasonable,  and  a  deciee  rexersing 
it  being  put  in  force. 

It  follows  from  these  considerations  that  the 
decree  as  eniered  must  be  reversed  in  so  far  as 
it  retains  the  railroad  conimi.s>ion  from  dis- 
charging the  duties  imposed  by  this  act,  and 
from  proceeding  to  establish  reasonable  rale** 
and  regulations;  but  must  be  aflirmed  so  far 
only  as  it  restrains  the  defendants  from  enforr- 
mz  the  rates  already  established.  The  cosia 
in  this  court  will  be  divided. 
Decree  accordingly. 


JOHN  H.  REAGAN  et  al..  AppU., 

V. 

THE  MERCANTir.E  TRUST  COMPANY. 

Trustee,  et  al. 
(No.  1.) 

(See  8.  C  Reporter's  ed.  418-418.) 

Railway  company  s^ibject  to  staU  regvlation— 
rates  established  by  railroad  commission, 

1.  The  Texas  &  Paciflo  Railway  Company  Is.  as  to 
business  done  wholly  within  the  state,  8ubj430t  to 
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iiatian  and  deservM  conMderatton.  erco  tbowirh  in  re 
!pect  lo  ntlier  mailers  the  facia  ahoiiM  prcwni 
a  rn'c  p:(ncilv  pnralH  lo  Itiat  ju^t  dcc^Iiiccl  ar.A 
cullio!;  for  n  like  [terUinn;  because  if  itii'  scje 
baa  no  ro'iirol  in  ILe  ninller  ilie  decree  •Ijould 
not  be  ifHrtiiecl  In  part  but  in  tola. 
a  luti  tiiii.n.-eiQmit  tn  mo  mwai Bi  ^*  BTi-of  lUf  opitilon  tUal  the conlpntlon  ot 
iliL-d  l> anrmed  ^*"'  fai'wn)-  nnd  trust  couipmiieg cannot(+ 15 

IKo    1167  1  bp sustained,  and  t bat  lliercuKonlns in  tlie rases 

Arwtd  April  13, 1S94.  Deeidtd  May  te,lSSi.  ol  Tkommn  w.  [Tiiieit  Pne.  11.  a>.  16  V.  S.  9 
A  I'PEAL  from  adecree  of  the  Circuit  Conr.  Z^^Vsu  8  18  Wall  5  Ifl  ^I'"  Tw'-Oa? 
A  of  ll.e  UD>i.-d  States  fr.r  ibu  We^rcrn  Dis.  ft",',,'*'';,,^  „„„i,.  i3  '  ^  *  '*'*  *''*■'' 
SFa^lflr^hr;/Sn\Hr'^ci^^^^^^^^^  'tnrlr^t'"o;'i'b''oirc«.eMbe«.fac,sapp.ar. 
^Sltb^MlesorZasoMUcR^  '"*■    ^bo   U-^lon    Pacilic   R.dlwny   Company 

in.  .be  defendants.  Tbell^lT^U  Co^n.^o.  ^    ^  :n^  3:'aWi^,^'^^^^^^^^^ 

01  Uexi".  and  Jolm  U.  lleiiBuo  «  o(.,  members  .  ,,          .,    .       '           .  !■   i   ■    ,,     . 

or  ..W  ii„m,i..l,n.  ,n,l  Ohlrto  A.  CalWnoD,  ^„  I"  In  i;"..??;'™  "J,' '!?„„",  '  P  '"i""'"' 

..IO..U-.  iremral  ol  ..iJ  .Ui.  .od  tUeir  .uc  H"""!  1 "  J"""  " ',?„'  "?"'    P"""".", 

S;S,rtotii.KTS  otitis  K..,..U..Ine,|..™,i.lawh,to5,,,,.[,,,„,,, 

!s»l,  .r  ui..ln  or  by  rttl.io  ol  .oy  ol  lb.  (.,11.  "!»"  V,'  ^  "'""l  ■  '  '"",  "»  «'«'."  """"I' 

p,r,«i...llymjobiing„{,ir.llrado™ni..ioii  '""  i'S  f,'W"U  «  ?.  T.^ , "J  ,  i 
inJuM  11.,,;.  oJl.,  from  m.king  .ny  fur  '"S'"  »  >l'«,l'»l  "1  '"■"••.»"''  "i"'  "•  T 
IhBr  MTill  or  tnrins   elo    .od  .!«>  dfcicciu.   tlie  Coiiprpssionslgraiit,  wfl.lKiund  lo  nrforin 

..idco„„».lo.,.odd.,cHUodi.,b...J../,  ^^^^^^^^^ 

■"^7',',".'r,'L'':,",,°A"fi,i"„KL        «r.wrb's.MjK*d,^^^ 
-   -.  o.  cok..„d  .K  s.  ..„,<,..  J  E'.rs'j'r.'ir.Tr.rro.rpiro', 

In   Ilic  nli-cncc  of  lejiisliiiion   to  llint    effect. 


John   F.  Dillon,  E.  B.  Krntt- 


■      niler  0.  Ceel.ran,  B.  S.   loicU    , 


ddcli  a  like  f:!!? til pt urn  wnssmiirbi  of 


'^'  Itnilriind  Company,  a  ciirporalion  created.  iiKe 

Mr.  J"tHee  Brewer  delivered  tbe  opioloD  tiie  Texas  it  l'»cinc  Ttaiiivny  C'omtvuiy,  by  an 

of  ilie  f'liui:  Ael  of  Conarc's,  and  also  like  tbe  ICniiaM?  coin- 

'I'Jic  rase  is  similar  to  thai  ]u«t  decided,  in  pany,  aided  by  Ibe  KO^TiimeDI  in  l.-inds  and 

Tviiieb  ilip  snme  piirties  were  apptllunts  and  iirimls,    but  here,   too,    by   a   mnjnriiy  of  lliu 

HiB  t'nrniirs' Loan  ifc  Trust  Company  and  Ilie  mutl,  Uic  clnini   of    exeinptioii   «aa   denied. 

lji!erii:i(ional    &     Gre:it    Noriliern    Railroad  Mr.  Jatlia:  Stronj;,  iti   delivering  tlie  opinion 

Com  paiiy,  appellees.     II  was  coniraented  by  3[  llic  conn,  siiid : 

tlio   MerrRniiie  Trust  Company   in   tbc  inme  "It  is,  Uirrcforc,  manifest  tbntexpniplloii  of 

court  ag;iinst  Ibe  appellants  and  ibeTenas  &  Federal    ntrencics  from  siiite  laxaiioo  Is  de- 

pHCific  Itailnay   CoDipany.  witb  lilie  purpose  pendent,  not  upon  Ibe  mil   re  of  tbe  ageDtR, 

lo  reslralDtbceuforcenienloltherailrondconi-  :>r  upon   tbc  luoilc  of  tlieir  cnDstilutions,  or 

mission  net.  and  wiib   like  result     Tbe  Mer-  jpou  tbe  fael  Ibat  llicy   are  ni^rols,  but  upon 

cnntile  Trust  Company  was   trustee  in  a  deed  :he  effect  of  tliu  inx;  Ibat  is,  u[ioa  tlie  question 

of  trust  executed  by  ibe  I'exus  &  Pacific  Itail-  wbetber  tbe  lax  does  in  triiib  deprive  ihera  ot 

way  Company  to  occiire  an  irsueof  bonds,  and,  power  to  servo  tlie  government   as  they  went 

as  a  cili/''n  of  New  York.  Invoked  tbe  Juris-  inlcndeii  lo  serve  It,  ordocs  hinder  Ibe  cilicieiit 

dirlion  of  the  Federal  eourl.  >xercisc  of  •llieir  power.     A  la.t  upon  [410 

'i'liere  are  some   malteis  of  difference   be-  :Leir  property  has  no  such   necessary  effect, 

tneeii  Ibe  two  cases  which  call  for  special  no-  It   leaves  ibcm   free  lo  discharge   Ibe  duties 

lice.     Tbe  Texas  &  Pai  jfle  Itailwav  i*  a  cor-  bey  have  undertaken  to  perfurm,     A  las  up- 

porntion  orf!nni7X>d  under  the  laws  of  Ibe  UdI-  jn   Ibeir  operations  is  a  direct  obatruclion  to 

terl  8lates  <IG  Stat,  at  L.   5T31  and  by  reason  ;be  exercise  of  Federal  powers, 

of  that  fact  It  Is  eariiFstly  insisted  by  counsel  "  In  Ibis  case  the  tax  is  laid  upon  Ibe  prop- 

for  it  and  the  Tnial  C'lmpatiy  Ibat  It  is  not  srty  of  the  railroad  company  precisely  as  wa» 

Biihtect  lo  the  control  of  tlie  slate,  even  as  to  :lie  las  complaiQed  of   in    Thimfu  v.   Ut>i<m 

riles   for   transportation   wbolly    within    the  Padjie.     It  is  not  Imposed  upon  the  franchises 

stale.     Tbe  ar;;ument  is  that  It  receives  all  its  >r  tbe  right  of  Ibe  company  to  exist  and  |>i;r- 

fraiirhises  from  Congress:  tbul  among  those  Forni  Ibc  functions  for  which  it  was  brou^bt 

franchises  is  tbe   right  to  charge  and  collect  d to  being.     Nor  is.lt  laid  upon  any  set  which 

tolls,  and   that  the  state  bns  not  tbe  power,  :he  company  has  been  authorized  lo  do.     It  is 

therefore,  in  aay  manner  10   limit  or  qualify  lol   the   transmission  of  dispatches,    nor   Ibe 

•ucb  tranchiee.    This  is  id  important questioD  .ransporlaUoD   of    (Jailed    States    mails,  or 
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troops,  or  mnuitions  of  war  that  is  taxed,  but 
it  is  exclusively  tbe  real  aod  persount  property 
of  tbe  a^rcnt,  taxed  in  common  with  all  other 
property  in  the  state  of  a  similar  character.  It 
is  impossible  to  maiutain  that  this  is  au  inter- 
ference with  the  exercise  of  any  power  beionjj- 
ing  to  the  ^neral  government,  and,  if  it  is 
not.  it  is  prohibited  by  no  constitutional  im- 
plication." 

SiiiiilHrly  we  think  ft  may  be  said  that,  con- 
ceding to  Congress  the  power  to  remove  the 
corporation  in  all  its  operations  from  the  con- 
trol of  the  stale,  there  is  in  the  act  creating 
tliis  company  nothing  which  indicates  an  in- 
tent on  the  part  of  Congress  to  so  remove  it, 
and  there  is  nothing  in  the  enforcement  by  the 
state  of  rcusoiiablc  rates  for  transportation 
wholly  within  the  state  which  will  disable  the 
corporal  inn  from  dischargin^r  all  the  duties 
and  exercising  all  the  powers  conferred  by 
Con^'ress,  By  the  Act  of  incorporation  Con- 
gress authorized  the  company  to  build  its  road 
through  the  state  of  Texas.  It  knew  that, 
when  constructed,  a  part  of  its  business  would 
be  the  carrying  of  persons  and  properly  from 
points  within  the  state  toother  points  also  with- 
in the  state,  and  that  in  so  doing  it  would  be 
engaged  in  a  business,  control  of  which  is  no- 
where by  the  Federal  Constitution  given  to 
Congress.  Ii  must  have  been  known  that,  in 
che  nature  of  things,  the  control  of  that  busi- 
ness would  be  exercised  by  the  state,  and  if  it 
deemed  that  the  interests  of  tbe  nation  and  the 
discharge  of  the  duties  required  on  behalf  of  the 
417]i<ation  from  this *corporat ion  demanded 
exemption  ia  all  things  from  state  control,  it 
would  unquestionably  have  expressed  such 
intention  in  language  whose  meaning  would  be 
clear.  Its  silence  in  this  respect  is  satisfactory 
assurance  that,  in  so  far  as  this  corporation 
should  engage  in  business  wholly  within  the 
state,  it  intended  that  it  should  be  subjected  to 
the  ordinary  control  exercised  by  the  state 
over  such  business.  Without,  therefore,  re- 
lying at  all  upon  any  acceptance  by  the  rail- 
road corporation  of  the  legislature  of  the  state, 
passed  in  1878  in  respect  to  it,  we  are  of  opin- 
ion that  the  Texas  &  Pacific  Hallway  Com- 
pany is,  as  to  business  done  wholly  within  the 
state,  subject  to  the  control  of  the  state  in  all 
matters  of  taxation,  rates,  and  other  police 
regulations. 

Another  matter  of  difference  between  tbe 
two  cases  is  this:  The  entire  mileage  of  tbe  In- 
ternational &  Great  Northern  Railway  was 
within  the  limits  of  the  state  of  Texas,  whUe 
the  Texas  &  Pacific  Railway  Company  owns 
and  operates  seyeral  hundred  miles  of  road 
outside  tbe  limits  of  the  state.  No  reference 
is  made  in  tbe  briefs  of  counsel  to  this  dif- 
ference, and  probably  there  is  nothing  in  the 
facts  stated  in  tbe  bill  and  cross  bill  in  respect 
to  the  earnings,  operating  expenses,  and  in- 
cumbrances of  the  property  which  would  in 
any  way  affect  the  conclusion  as  to  the  reason- 
ableness of  the  rates  imposed;  and  we  only 
notice  the  difference  now  to  guard  against  tbe 
inference  that  such  a  fact  is  always  without  sig- 
nificance in  the  consideration  of  questions  as  to 
the  reasonableness  of  rates  Imposed  in  one  of 
the  states  within  which  the  line  of  the  carrier 
runs. 

Beyond  these  two  matters  of  difference  we 
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see  nothing  that  calls  for  any  comment.  It  is 
true  the  figures  in  respect  to  earnings,  operat- 
ing expenses,  incumbrances,  redaction  of  rev- 
enue, etc.,  are  not  the  same  in  this  as  in  that 
case,  but  still,  relatively  to  each  other,  they 
have  the  same  significance,  and  there  are  ia 
the  bills  and  cross  bills  the  same  general  aver- 
ments. Il  would  be  useless,  therefore,  to  en- 
cuniber  the  record  with  a  mass  of  figures  for 
the  sake  of  making  it  clear  that  the  same  con- 
clusion must  be  reached  here  as  in  that  cise. 
*In  this  case  also,as  in  that,thedeci8ioi![4]  8 
is  that  so  much  of  the  decree  of  the  circuit  court 
as  restrains  the  defendants  from  proceeding 
under  the  railroad  commission  act  to  establish 
reasonable  rates  and  regulations  is  set  aside, 
but  so  much  of  it  as  restrains  the  enforcement 
of  the  rates  already  established  is  afllrnjcd. 
The  costs  in  this  court  will  be  divided  bo- 
tween  the  parties. 


JOHN  H.  REAGAN  et  al.,  App($., 

THE  MERCANTILE  TRUST  COMPANY, 

Trustee,  et  al. 

(No.  2.) 


JOIIN  H.  REAGAN  et  au,  AppU., 

V, 

THE  MERCANTILE  TRUST  COMPANY, 

Trustee.  £t  al. 

(See  S.  C.  Reporter's  ed.  418,  410). 

Caaa  foUoioed, 

The  cases  of  Reajran  v.  Fanners  Loan  ft  T.  Go.  and 
Reagan  V.  Mercantile  Trust  Co.,  ante,  pp.  1014, 
1028,  followed,  and  the  same  decision  and  decrees 
made  as  in  those  cases. 

[Nos.  11C8.  1169.] 

Submitted  April  IS,  lS9i.  Decided  May  26,189^ 

APPEALS  from  decrees  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Texas,  perpetually  enjoining  the  rail- 
road companies,  defendants,  from  puttioi^  or 
continuing  in  effect  the  tariffs  of  the  railroad 
commission  of  Texas,  mentioned  in  the  com- 
plaint, and  perpetually  en  joining  defendants, 
the  railroad  commissioa  of  Texas,  and  the 
attorney  genera]  of  that  state  ^a^.,  from  insti- 
tuting any  suits  for  the  recovery  of  penalties 
under  the  law  of  Texas,  of  April  8,  1801,  or 
under  or  by  virtue  of  any  of  the  tariffs  or 
orders  of  said  railroad  commission,  etc.,  and 
perpetually  enjoining  said  railroad  commission 
irom  making;  or  issuing  any  further  tariffs  or 
orders,  and  decreeing  that  all  rates  and  tariffs 
heretofore  made  by  said  commiEsion  and  de- 
scribed in  tbe  complaint  are  unreasonable,  un- 
fair, and  unjust,  and  declaring  them  cancelled, 
void  and  of  no  effect,  etc.  Affirmed  in  part, 
and  reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs,  €•  A.  Culberson,  Atty.  Gen.  of 
Texas.  H.  C.  Coke  and  W.  8.  Simkins  for 
appellants. 

Messrs.  John  F.  Dillon*  E.  B.  Krati> 
sehnitt,  John  J.  McCook,  W.  S.  Plercet 
Alexander  O,  Cochran  for  appellees. 

IM  U.S. 
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Mr.  Justice  Brewer  delivered  the  opiDioD 
of  the  court: 

Those  are  oases  in  which,  as  in  those  just 
decided,  the  tariff  established  by  the  Texas 
Railroad  Commission  waschallpn«.'ed,  and  with 
like  result.  The  St.  Louis  South  western  liail- 
4 1  OJvvny  -Company,  named  in  ihelirsl  of  these 
cases,  is  called  by  counsel  for  defendants  in 
their  brief  ''a  reorganized  bankrupt  concern." 
Its  road  has  a  toini  mileage,  inoludinc:  main 
line  and  branches,  of  572  miles.  It  would  seem 
to  be  a  railroad  which  was  unwi.«5ely  built,  and 
one  who.*je  operating  expenses  have  always 
exceeded  its  earnings.  Counsel  say  that  "it  is 
familiarly  known  in  Texas  as  a  *teazer,'  and, 
if  it  ever  passes  beyond  this  interesting  but 
unprofitai)le  stage,  even  its  friouds  will  be 
surprised."  We  are  not  advised,  and  we  can 
hardly  be  expected  to  take  judicial  notice  of 
what  is  meant  by  the  term  "teazer;'*  but  It  is 
clearly  disclosed  by  the  record  that  this  was  an 
unprofitable  road. 

The  Tyler  Southeastern  Railway  Company, 
named  in  the  second  suit,  has  a  sliort  road  of 
niuety  miles,  and  also  appears  as  a  "reor- 
ganized bankrupt  concern,"  and  one  who.se 
road  has  been  .  operated  with  constant  loss. 
In  tbc  record  in  each  case  is  found  two  annual 
repoits  relumed  to  the  railroad  commission, 
one  for  the  year  ending  June  80.  1b91,  and  the 
other  for  that  endiuir  June  80.  1892.  Compar- 
ing the  statements  in  these  reports,  defendants' 
<;ounsel  say  that  the  business  of  the  roads  has 
largely  increased  since  the  establishment  of  the 
rates  made  by  the  commi.ssion,  and  urge  that 
DO  complaint  can  be  made  of  artion  which  has 
resulted  so  favoiably.  But  an  examination 
shows  that  the  report  for  the  year  ending 
June  30,  1891,  includes  only  the  earnings  and 
operating  expenses  for  the  single  month  com- 
mencing June  1,  1891,  when  the  new  company 
took  possession  and  commenced  operations: 
and  so  the  enormous  increase  spoken  of  is 
simply  the  difference  between  the  earnings 
and  expenses  for  twelve  months  and  those  for 
one  mouth.  The  bills,  with  their  amendments, 
allege  a  decrease  in  the  tonnage  as  well  as  a 
decrease  in  the  rates. 

We  think,  therefore,  the  cases  come  within 
the  reasoning  of  the  prior  opinions,  and  that 
it  will  not  do  to  hold  that,  because  the  roads 
Lave  been  operating  in  the  past  at  a  loss  to  the 
owners,  it  is  just  and  reasonable  to  so  reduce 
the  rales  as  to  increase  the  amount  of  that  loss. 
Hence,  the  decrees  here  will  be  like  those 
ordered  in  the  prior  cases. 


420]  JOHN  H.  REAGAN,  kt  al.,  AppU., 

THE  FARMERS  LOAN  &  TRUST  COM- 
PAN  V,  Trustee,  et  al.  (No.  2). 

(See  8.  C.  Reporter's  ed.  420.) 

CcLses  foUowed. 

This  case  is  controlled  by  the  oases  of  Reairan  ▼. 
Fanners  Loan  &  T.Co  (No.l)  Reagan  v.Meroantile 
TrustCo.  (No.l)  and  Reagran  v.  Mercantile  Trust 
Go,  (No. 2? antt.  pp.  1014, 1088, 1030,  and  a  like  deol- 
slon  and  decree  made  heroin. 

[No.  1170.] 
Submitted  April  13,  1894,     Decided  May  g6, 

1894. 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  llie  Western  Dis- 
!  trict  of  Texas,  per|  eually  enjoining  the  Gulf, 
I  Colorado  &  Santa  Fe  Railroad  Company,  from 
continuing  in  effect  the  rates  and  tariffs  of  tlie 
railroad  commission  of  Texas,  described  in  the 
complaint,  etc.,  and  perpetually  enjoining  the 
railroad  commis.<;ion  of  Texas,  and  John  H. 
Reapan  et  at.,  and  Charles  A.  Culberson, 
attorney  funeral  of  said  state,  and  their  suc- 
cessors, from  insiituiinff  any  suiis  from  the  re- 
covery of  penalties,  under  the  law  of  Te.\as  of 
April  3,  1891.  or  under  or  by  virtue  of  nn\  of 
said  rales  or  tari(T.s,  etc.,  and  further  perfwt- 
ually  enjoining  said  commission  and  ihe  mem- 
bers thereof,  from  making  or  issumg  any 
further  rates  or  tariffs,  etc  ,  nnd  decreeing  that 
the  rates  and  tariffs  heretofore  made  and  issiu-d 
by  said  commission  and  described  in  the  com- 
plaiilt  are  unreasonable,  unfair,  and  unjust, 
and  cancelling  them  and  declaring  them  to  be 
null  and  void,  etc.  Reversed  in  part  and  af- 
firmed in  part. 

The  facts  are  stated  in  the  opinfon. 

Messrs.  C.  A.  Culberson,  Atfy.  Gen.  of 
Terns,  II.  C.  Coke  and  W,  JS.  i^im/.uis  for  ap- 
pellants. 

Mrssrs.  John  F.  Dillon,  E.  B.  Krutts- 
chnitt,  John  J.  McCook,  H.  B.  Turner, 
Geo.  R.  Peck  and  J.  W.  Terry  for 
appellees. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

This  ( ase  is  controlled  by  the  opinions  in  the 
four  precfdinir  cases.  There  are  one  or  two 
diff<  rences  of  fact,  but  nothing  affecting  the 
merits  of  the  controversy.  The  Gulf,  Colo- 
rado &  Santa  Fe  Railroad  Company  was  in- 
corporated by  the  state  of  Texas,  but  a  part  of 
its  line  was  constructed  through  the  Indian 
Territory  under  authority  of  an  Act  of  Con- 
gress. The  figures  as  to  earnings,  etc.,  are 
also  different,  but  they  tend  to  the  same  result 
as  to  the  reasonableness  of  the  rates. 

A  like  decree  will  be  entered  in  this  as  in  the 
former  cases. 

THE  PITTSBURG,  CINCINNATI,  [421 
CHICAGO  &  ST.  LOUIS  KAIL- 
WAY    COMPANY,  Plffs.  in  Err., 

V. 

VICTOR    M.    BACKUS,   as    Treasurer    of 
Marion  County,  Indiana,  et  al. 

(See  8.  C.  Reporter's  ed.  421-438.) 

State  taxation— stftte  decision — notice  in  tarn 
proceedings  ^Indiana  law  of  March  6,  ls91 
— notice  of  hearing — due  process  of  law — equal 
protection  of  the  laws—classifications— mileage 
basis — decision  of  special  tribunal — eviifrn ce 
of  wlue— immaterial  evidence— erroneous  as* 
sessment, 

1.    Leffi?»Iation  providing  for  the  assessment  of 
railroad  property  by  a  state  board*  while  aJl  other 

Note.— ^«  to  what  is  due  **proc««  of  law,"  sea 
noti'  to  Pearson  v.  Yewdall,  24:  486. 

^8  to  15ih  Amendment  to  United  States  Confiitu- 
tion^  its  cnnstruction  and  effect^  see  note  to  United 
States  V.  Reese.  23:  563. 

Afi  to  diircU  taxcs^  see  note  to  Scholey  ▼.  Rcw, 
23:  99. 
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pnjperty  in  the  Ptate  is  assosactl  by  county  oflRci-  . 
a  Is,  is  not  obnoxious  to  uny  provision   in  tbo 
Fcilcral  Constitution. 

t.    Tbe  decision  of  the  Bupreme  court  of  Indiana  ' 
in  this  case  that  tbe  constitution  of  that  stale  ' 
authorizes  Just  the  method  of  assessment  adopted 
In  this  ease,  is  conclusive  upon  this  court. 

8.    A  statute  which  names  the  time  and  place  for 
the  meotinff  of  the  aa^fj^inir  t>oard,  is  suffloient 
notice  in  tux  prooecdinus;  personal  notice  to  tbe  | 
taxpayer  is  unnecessary. 

i.  The  construction  placed  by  the  supreme  court 
of  the  state  on  the  Indiana  act  of  March  6,  1891. 
that  the  railroad  companies  arc  given  the  ri^lit 
to  be  presout  and  to  Ikj  heard  before  the  state 
board  of  tax  cumiuisioners.  is  conclusive  u|K)n 
this    court. 

ft.  Notice  of  th"  valuation  and  a  hearing  after  the 
determination  by  the  o'*«os^ing  board  as  well  as 
belnro  iH  ndt  nrcowary:  ahearinu'  Ixfure  Jinlflr- 
meiit,  with  full  opportunity  to  pn'scnt  all  the 
evitlenee  and  the  arguments  whieli  the  imrty 
de<Miis  important,  is  all  that  can  be  adjudued 
Tital. 

t,  UcliearinRS.  or  new  trials,  are  not  «^«entlal  to 
due  proc'-ssi  of  iau'«  cither  in  jwdieiail  or  admiiiis- 
tracive  prorrj^linfrsiotH*  hoai'in^.  if  araph^bi-foi-e 
juilirmi  nt,  bulivti<-H  the  demand  of  the  Constitu- 
tion in  this  respect. 

T.  IUm'.iusj' tt)  the  onlinary  taxpayer  there  i^  al- 
low i*. I  not  merely  otie  heurluiif  before  the  county 
oflk-i.iU.  liiitnlso  :i  ri^ht  of  ap|M?iil  with  a  sfrcoiid 
henriiuf  h  r<»n' tliestHtc  board,  while  only  tiieoiic 
hr:iriiisr  l)ef.>r<»  iho  latt<*r  l.oard  im  giv«n  to  iiiiU 
roiiil  c(»m|lanie^  in  it»<p<*ct  to  their  proiunty,  tl>e 
JufttT  nre  not  tlieref or  denied  the  t<|ijal  protec- 
tiott  of  the  i.iws. 

8.  riio  I'uuer  tit  a  Mate  to  moke  chiv-alflcutions  in  i 
jiKiit-iat  or  adnilni>trailve  proro'siinps  earri^  s  ! 
wuli  It  the  ri^^ht  to  mnke  such  a  ciu^silicatioii  us  ! 
will  jrive  t«»  partl<*«<  IwloiminH:  to  <»no  e)a.-s  twr» 
bearli!^:i(  bt^fore  »(j  -Ir  ritihln  are  liiially  di'lerm-  | 
tned.und  to  |«arti«>s  lK'ioii»j;in^  to  a  dillereut  class 
onlv  asirijcle  hearintr. 

9.  The  I  iidiana  act  of  .March  0. 18:M.  doos  not  rK*rmlt 
nor  require  theaK«ic^snitMit  and  vuluation  ol  prop- 
erty oii(8iilrtlie8tat<';  it'doo-*  not  reiinirethat  the 
valnation  t)f  the  profM»rty  witiiiii  thostatciluiU 
beab8<»lutely  determinwi  upon  a  nilleairc  basis. 

10.  Whenever  a  nue>tion  of  fai3r  i«*  submitted  to 
iho  <l«'t(irmliuition  of  asp'Ti:;!  tribunal,  if  such 
det<Tuiination  comes  Into  in«iuiry  iK't^ro  the 
courps  it  cannot  be  overthrown  by  evi<lciue  go- 
log  only  to  show  th>it  the  fact  was  otherwise 
than  as  so  found  and  determined. 

11.  The  aggregate  value  of  tlie  entire  property  t»f 
a  railroa«l  company  which  runs  through  several 
stMttfs,  is  evidence  properly  receivable  by  a  l)oard 
of  state a<<8es8ors  and  l>e;trs  upon  the  qiiet<t ion  of 
value  of  that  pare  in  the  state  making  the  unscsb- 
menu 

12.  A  comparison  of  the  assessment  placed  by  the 
lionrd  of  state  assessors  upon  the  property  t»f  a 
railrond  company  with  that  placed  by  it  upon 
other  road?,  t)r  portions  of  roads,  within  the 
state,  is  inmiaterial. 

13.  Testimony  that  the  value  placed  upon  tlje 
propjMty  of  a  railroad  company  by  the  board  ol 
fc-tnte  .ns-^essors  was  excessive,  together  with  testi- 
mony thiit  portions  of  the  road  outside  of  the 
stjite  were  of  largely   greater  valno  than  any 


similar  length  of  road  within  tlie  state,  unaccom- 
panied with  evidence  that  the  lM>ard  reacbi^l  tiit 
VRlnation  by  simply  dividing  the  total  valu«-  oi 
the  eomi»any's  property  on  a  milage  basis,  or  that 
it  failed  to  take  into  consideration  the  fact  ot 
such  excessive  value  of  portions  outside  tli€ 
state  is  not  sulBcient  to  impeach  its  determina- 
tion. 

14.  The  Indiana  Act  of  March  «,  1«P1,  providinv 
for  the  assessment  of  railroad  profierty  hy  a  ittate 
board  of  tax  commissiouer*.  l«constitution)U. 

Argued  March  27,  28,  1S94.     Ikcidcd  Maj/  .t., 

IS  04. 


IN  ERROR  to  the  Supreme  Court  of  th« 
State  of  Indiana,  to  review  a  decree  of  tliai 
cotirt,  afllrminjr  the  decree  of  the  SujvtirT 
Court  of  Marion  rounty,  in  that  «;rate,  in  favor 
of  the  defendants,  Vie'or  M.  narku>'.  Treas- 
urer of  Slid  conn- y,  rt  fti.,  in  an  action  brotiirht 
by  The  Piltsbnrirli.  Cincintiati,  Cljir-siiro  »S:  St. 
Louis  i^aiUvav  Cotnpanv.  to  restrain  iLo  i-ol- 
lection  of  taves,  upon  the  proixTty  "f  saici 
compnuy.  Affirmff. 
See  the  same  case  below,  VV^  Itid.  CJ5. 


Statement  by   ^f^•.  Just, 're  Brewer: 
On  March  0,  \>^\>\,  the  lcLi>l;itnrc  of  llie  <taff 
of  Indiana  pa.s.-.ed  an  act  rntiiled  •*Aii  act  eon 
cerinnir  taxation,  repeaiieg  all  laws  in  condu't 
ilien*\\  ith,  and  decinriutr  au  enierL'X;iicy"(Law« 
IMU,  pp.  lUl»-2ill)  wliieli.  expre<«sly  fofK-alifiL' 
"all  laws  and  parts  of  laws  within  the  purview 
of  this  act,"  provided  in  ilsdf  a  conin'-W'  ant? 
('Oin|)relien<i\e  ">  intern  of  taxation.     Hv  it  all 
propiTty  of  individuals  and  onlinarr  corpoiu- 
tions  was  «nl»j<ct  to  valmpion  and  nsses^itm  nt 
liv  coiuUv  oHiceis,  while  Ihe  a<sc<*inentof  r:;ii 
road  property  was  committed   t(»  a  state  ho;:id 
of  tax  coninnssioner^,  coan>osed  nf  tbe  mtv»T- 
nor,  secretary  of  slate,  auditor  of  >tnte.  and  two 
appointees  oi  the  i^ovcriior.     To  this  iKKjrd,  in 
adiJiJion  to  *the  us'^essnient  of  railro.irl  [4liii 
l»rop.  riy.wasciventhedulyoftqualiziniTiheus 
ses'.ineutof  real  estate  throuLHiout  the  state,  a* 
well  as  of  enlerlaiinnu  appeals  from  tbedeels 
ions  of  the  several  county  boards.     This  metli 
o<  1  of  asses>in<r  rail  road  property  by  a  stale  board, 
as  di.slin.iruished  from  the  assessinenl   of  ordi- 
nary property  ihrouirli  county  otllcers,  was  not 
by  this  act  forthelirst  time  itit rod ticed  into  the 
leixislaiion   of    Indiana,  though    by    it    some 
chauizes  were  m.idein  the  or);rtini7.ntion  of  the 
stn:<' board,  and  in  tbe  details  of  proccc«lurf. 

Hv  .section  I'iU  the  board  was  re«:»iinM! 
to  **<*onvcne  in  the  otlice  of  tbe  auditor  of 
'-late,  on  the  first  Monday  of  A uirii*Jt  each  yeir. 
f«'r  the  purpose  of  assessing  railroad  projv 
erty  and  equalizini^  the  as^iessnu-nt  of  nu*. 
estate,  ns  provided  in  this  act,"  and  "is  hereby 
i^ivcn  all  I  he  powers  given  to  county  board-  of 
review."  Ry  section  132  authority  was  .uiven 
to  adjourn  from  time  to  time  wiih  a  provi^ 
thai  "the  duration  of  their  sessions  shall  not 


A»  tit  pnnrr  nf  states  to  tor,  see  note  to  Dobbins  v. 
Erie  (\>unty.  10:  1023. 

That  tn.vatioji nf  siuchor  sTiorcsfn corr>i)ratinn  does 
no/  intiKiir  ohliijatumof  amtracta:  taxation  of  sharcit 
of  national  bauhs  and  other  corporation*^  see  note 
to  Providence  Banlc  v.  Biliioirs,  7:  838. 
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As  to  exemption  from  taxation:  whether  a  contract 
or  not:  not  implied,  see  note  to  Tucker  v.  FervusoD, 
22:  hOr). 

An  to  ^chen  an  injunction  to  rcftrain  the  eolJettifm 
of  a  tax  wUl  be  granted^  see  note  to  Dews  v.  Cbioair<V 
2U:  65. 
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exceed   forty   days."    Section    3  is  in  these 
words: 

**Scc.  3.  All  property  witliin  the  jurisdiction 
of  tliis  state,  nol  expressly  exempted,  shall  be 
subject  to  taxation." 

In  section  4  it  is  provided:  "Shares  in  cor- 
porations, all  the  properly  of  which  is  taxable 
to  the  corporation  itself,  shall  not  be  assessed 
to  rbe  shareholder." 

By  section  8  personal  properly  was  to  be 
listed  for  taxation  as  of  the  first  day  of  April 
in  each  year. 

The  property  of  railroad  corporations  was 
divided  into  two  classes — railroad  track  and 
rolling  stock— and  by  section  78  and  80  defined 
as  follows: 

"Sec  78.  Such  riarht  of  way,  including  the 
superstructures,  msiin,  side  or  second  track  and 
turnouts,  turn-table,  telegraph  poles,  wires, 
instruments  and  other  api)liunce.s,  and  the 
.stations  and  improvements  of  the  railroad  com 
pany  on  such  riaht  of  way  (excepting  ma- 
chinery, slalioiiary  engines,  and  other  fixtures 
which  shall  be  considered  personal  property) 
shall  bo  held  to  be  real  estate  for  the  purpose 
of  taxation,  and  denominated  'railroad  tnick.' 

**8ec.  80.  The  movable  property  belonging 
423]  to  a  railroad  *company  shall  be  held  to 
be  personal  property,  and  denominated,  for  the 
purpose  of  taxation,  *rolling  stock.' " 

Between  the  first  of  April  and  the  first  of 
June  of  each  year  the  railroad  companies  were 
rc<piiredto  msike  certain  reports  to  the  county 
auditors.     Section  85  is  as  follows: 

**Ser.  85.  At  the  same  lime  that  the  lists  or 
schedules  as  her(inl)efore  required  to  be  re- 
turned to  the  county  auditor  the  person,  com- 
pany, or  corporation  running,  operating,  or 
consiructiug  any  railroad  in  this  stale  shall, 
under  the  oath  of  such  person,  or  the  secretary 
or  superintendent  of  such  company  or  corpora- 
lion,  return  to  the  auditor  of  state  sworn  state- 
ments or  .schedules,  as  follows: 

** First.  Of  the  property  denominated  'rail- 
road track.'  giving  the  length  of  the  main  and 
side  or  second  tracks  and  turnouts,  and  show- 
inj^  the  proportions  in  each  county  and  town- 
ship, and  the  total  in  the  state. 

**Strond.  The  rolling  stock,  whether  owned 
or  hired,  giving  the  leugtb  of  the  main  track 
m  each  county,  and  the  entire  length  of  the 
road  in  this  stale. 

'*Thhd.  Showing  the  number  of  ties  in  track 
per  mile,  the  weight  of  iron  or  sleel  per  yard 
used  in  the  main  and  side  tracks,  what  joints 
or  chairs  are  used  in  track,  the  ballasting  of 
road,  whether  graveled,  stone,  or  dirt,  the  num- 
ber and  quality  of  buildings  or  other  structures 
on  'railroad  tracks/  the  length  of  time  iron  or 
steel  m  track  has  been  used,  and  the  length  of 
time  the  road  has  been  built. 

**Fcurth.  A  statement  or  schedule  showing: 

"1st.  The  amount  of  capital  slock  author- 
ized and  the  numberof  shares  into  whichsuch 
capital  stock  is  divided. 

"2d.  The  amount  of  capital  stock  paid  up. 

"8d.  The  market  value,  or  if  no  market 
▼alue,  then  the  actual  value  of  the  shares  of 
stock. 

"4ih.  The  total  amounts  of  all  indebtedness 
except  for  current  expeuses  for  operating  the 
road. 
*  '5th.  The  total  listed  valuation  of  all  its  tan- 
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'  gible  property  in  this  state.     Such    schedule 
shall  be  made  in  conrorinity  to  such    insiruc- 
I  lions  and  forms  as  may  be  prescribed  by  the 
auditor  of  state." 
*Section  137  provides:  [424 

"Sec.  137.  Said  board  shall  also  assess  the 
railroad  property,  denominated  in  this  act  as 
'railroad  track*  and  'rolling  slock,'  at  its  true 
cash  value,  and  said  board  is  hereby  given  the 
power  and  authority,  by  committee  or  other- 
wise, to  examine  persons  or  papers." 

Between  April  1. 1890.  and  April  1, 1891.  the 
plainiill  in  error,  plaintiff  below,  was  created 
by  the  consolidation  of  several  corporations 
theretofore  existing.  Its  entire  length  of  main 
track  was  1145.87  miles,  of  which  617.43 
miles  were  in  Indiana,  27.99  in  Illinois.  408.33 
in  Ohio,  19.48  in  West  Virginia,  and  47.65  ia 
Pennsylvania.  The  Indiana  portion  of  the 
property  belonging  to  this  corporation,  includ- 
ing both  railroad  track  and  rollins:  slock,  was 
assessed  in  1890 at  $8,538,053.  The  assessment 
of  the  like  property  under  the  act  of  1891 
amounU'd  to  $22,66l>.470.  Thereafier  and  on 
April  19,  1892,  the  company  commenced  this 
suit  in  the  superior  court  of  Marion  county,  to 
restrain  the  collection  of  taxes  based  upon  the 
assessment  of  1891,  on  the  double  ground  that 
the  act  of  1891  was  unconstiiutional,  and  that 
if  constitutional,  it  had  been  so  administered  as 
to  create  an  illegal  assessment  of  the  company's 
property.  A  tender  was  made  of  ihe  amount 
which  would  be  due  according  to  the  valuatioa 
placed  upon  ihe  properly  in  1890.  and,  as  we 
understand,  this  amount  has  been,  under  an 
arrangement  between  the  parties,  paid  into  the 
different  county  treasuries.  Issue  having  been 
joined,  the  case  was  heard  and  a  decree  ren- 
dered finding  the  equity  of  the  case  with  the 
defendants,  and  denying  the  application  for  an 
injunction.  On  appeal  to  the  supreme  court  of 
the  state  this  ruling  was  sustained  (133  Ind. 
513)  and  to  reverse  the  final  decree  of  that  court 
the  plainiill  sued  out  this  writ  of  error. 

Mffsrs.  John  M.  Butler,  S.  0,  Piclens, 
Atplicus  n.  Siww,  and  John  M,  Butler,  Jr., 
for  plaintiff  in  error: 

The  opinion  of  the  supreme  court  cf  Indiana 
is,  in  no  degree  whatever,  binding  upon  this 
court. 

Piqtia  Branch  of  State  Bavk  v.  Knoop,  57  U. 
S.  16  How,  391,  302  (14:  986):  Ohio  L.  Ins.  eft 
T.  Co.  V.  Btboll,  57  U.  8.  16  How.  433  (14: 
1004):  Walk-er  v.  Marks,  84  U.  8.  17  Wall.  651 
(21:  745);  Aorton  v.  Shelby  County,  118  U.  8. 
439  (30:  185);  Gormley  v.  Clark.  134  U.  8.  348 
(33:  913):  Stutsman  County  v.  Wallace,  143  U. 
8.  800  (35:  1022);  McPherson  v.  Blacker,  146 
U.  8.  22  (36:  873). 

The  Act  of  March  6,  1891,  denies  due  pro- 
cess of  law  to  these  plaintiffs,  respecting  the 
assessment  and  valuation,  for  taxation,  oitheir 
"railroad  track"  and  "rolling  stock,"  in  thai 
it  does  not  require  any  notice  to  be  given  to 
them  of  the  assessments  and  before  said  assess- 
ments and  valuations  are  made  final  and  abso- 
lute; it  does  not  require  the  state  board  of  tax 
commissioners  to  grant  to  plaintiffs  any  hear- 
ing or  opportunity  to  be  beard,  for  the  cor- 
rections of  errors. 

After  said  assessments  and  valuations  are 
agreed  upon  by  said  state  board,  and  b^f^re 
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they  arc  made  final  and  absolute,  it  pives  to 
the  state  board  or  tax  commis!^iouers  arbitrary 
to  deny  to  plaintiffs  any  bearing  at  aoy  time. 

14th  Amt'Ddment,  §  1. 

Due  process  of  law  is  intonded  to  secure  the 
Individual  from  the  arbitrary  exercise  of  the 
powers  of  .2:overnmeal. 

Mcstervelt  v.  Grcfjf^,  12  N.  Y.  209,  62  Am. 
D'JC.  160;  Dear.  Hoboken  Land  d;  Imp.  Co.  59 
U.  S.  IS  How.  27G  (15:  374);  St^farty.  Palmer, 
74  N.  Y.  195.  30  Am.  Rep.  289;  San  Mateo 
Covuty  V.  is)uthern  Pae.  R.  Co.  13  Fed.  Rep. 


Three  elements, — a  competent  tribunal, 
knowledcre  given  to  the  accused  of  ilie  chtircre 
made  a.s:ain.«<t  him,  and  an  opportunity  p;iven 
to  the  accused  to  defend  against  such  chamo, — 
are  of  necessify  iuhcrenl  in  due  processor  law. 

Itailway  corporations  arc  persons,  within  the 
intent  and  meauiugof  these  constitutional  pro- 
visions. 

Sar,ta  Clara  Ct»unty  v.  Southfrn  Pac.  /?.  Co. 
IIH  U.S.  394  (aO:  118);  l*embina  Consol.  S. 
Min.  (fc  M.  Co,  V.  Pennsylmnia,  12")  U.  8.  181 
(31:  650),  2  Inters.  Com.  Itep.  24;  Minneapolis 
<fe  St.  U  P.  Co.  V.  lkckir,th,  129  U.  8.  26  (32: 
5*^5;;  Home  Ins.  Co.  v.  Aan  York,  134  U.  8. 
606  (-^3:  1031);  Coot^r  v.  Wadsicorth  Hoard  of 
Works,  14  i\  B.  N.  S.  181;  Scott  v.  To(cib\  30 
Fed.  Rep.  a^5;  Palmer  v.  McMahon,  133  U.  8. 
669  (33:  776);  t^peucer  v.  Merchant,  125  U.  8. 
855  r31:  767);  Yick  Wo  v.  Ilopkins,  118  U.  8. 
869  (30:  226). 

Though  the  law  itself  be  fair  on  its  fnce  and 
Impartial  in  appearance,  yet,  if  it  is  applied 
and  administered  by  public  authority,  so  as 
practically  to  make  unju.st  and  illefral  di5«crim- 
{nations,  the  denial  of  equal  justice  is  still  with- 
in the  prohibition  of  the  Constitution. 

Henderson  v.  Wickliam.^'Z  U.  8.  259  (23: 
548);  Cfty  Lung  v.  Freeman,  92  U.  8.  275  (23: 
550);  Kx  parte  Virginia,  100  U.  8.  339(20: 676); 
Nealy.  VeUvrare,  103  U.  8.  370  (26:  567):  Soon 
lling  V.  CroKlef/,  113  U.  8.  703(28:1145);  Paul 
sen  V.  Poftland.  149  U.  8.  30(57:  637);  Stuart 
V.  Palmer,  74  N.  Y.  183,  80  Am.  Rep.  289. 

A  hearing  or  an  opportunity  to  be  heard  is 
absolutely  essential 

Patten  v.  Green,  13  Cal.  825;  Ireland  v. 
Rochester,  51  Barb.  414;  Oarvin  v.  Dausaman, 
114ind.  429;  Campbell  v.  Ihciooins,  iiS  Ind. 
482:  Ty'er  Twp.  v.  State,  83  Ind.  565;  Fnes  v. 
Brier,  111  Ind.  66;  Johnson  v.  Lewis,  115  Ind. 
492;  McEneney  v.  Sullivan,  125  Ind.  409. 

"Due  process  of  law"  requires  that  the  law 
must  give  the  taxpayer,  as  a  matter  of  right, 
an  opportunity  to  be  heard. 

Hurtado  v.  California,  110  U.  S.  585  (28: 
280):  Dent  v.  West  Virginia,  129  U.  8.  123 
(82:  6^6);  Williams  v.  Albany  County  Supvb. 
122  U.  8.  168  (::0: 1089);  Stntsy.  Dodge  County. 
20  Neb.  595:  StaU  ▼.  Northern  BtUe  Min.  &  M. 
Co.  12  Nev.  89;  South  Platte  Land  Co.  v.  Buff- 
alo County  Comrs.  7  Neb.  253;  Sioux  City  d 
P.  It.  Co.  V.  Washington  County,  3  Neb.  80; 
Patten  V.  Green,  13  Cal.  325;  People  ^r.  Reynolds, 
28  Cal.  Ill;  Ij}S  Angeles  v.  l^os  Angeles  City 
Water  Works  Co.  49  Cal.  638;  Cle^hoin  v.  Postle 
waire,  43  III.  429;  Darling y.  Ounn,  50  111.  424: 
McConkeyy.  Smith,  73111.  818;  First  Nat.  Bank 
cf  Shawneetown  v.  Cook,  Tt  111.  622;  People  v. 
Ward,  105  m.  620;  Phillips  v.  Stevens  Point, 
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25  Wis.  594;  3faf7ieson  ▼.  Mazomanie,  20  Wis. 
191:  Grisitold  v.  Union  School  Dist.  oj  Ray 
City,  24  Mich.  262;  People  v.  Saginaw  County 
Saprs.  26  Mich.  262:  Thomas  y.  Unin,^M\ch. 
155,  24  Am.  Rep. 535;  Whittford  Twp  v.  Phin- 
ney,  53  .Mich.  130:  Phillips  v.  New  Buffalo,  64 
Mich.  O'^S;  Lenenm.rth  County  Comrs.  v. 
Lang,  8  Kan.  281:  Kansas  Par.  It.  Co.  v.  Rut 
5^//,  8  Kan.  5.-)H;  Griffith  v.  Watson,  \9  Kan. 
23;  Reffe  v.  Cofumbin  L.  Ins.  Co.  11  Mo.  App. 
374;  Piilanki  County  Board  of  EquatiZ'ttion 
Caes,  49  Aik.  518;  firotrn  v.  Dtnrrr,  7  Colo. 
305;  Griffin  v.  Mixon.  3f5  Miss.  424;  SUfte  v. 
Mulford,  43  N.  J.  L.  550;  Stite  v.  Utter,  33  N. 
J.  L.  183;  Phtladdpfiia  v.  Miller,  49  Pa.  440; 
VJman  V.  Ihltiinore,  11  L.  R.  A.  224,  7-4  M<1. 
587. 

The  Act  of  March  6,  1891,  denies  to  these 
plr.intilTs  in  error  due  process  of  law. 

The  state  l)0:ir(I  of  tax  commissioners  had  no 
juris<liction  to  assess  and  value,  for  taxation, 
the  corporate  franchises  of  these  plaintiil  rail- 
way corporations.  The  only  corp^jratc  fran 
chiseof  this  company  that  could  Ix*  .subjected 
to  taxation  in  Indiana,  would  be  the  corix.rate 
franchise  granted  by  Indiana,  and  strictly  lim 
ited  to  the  railway  situated  within  the  bouud- 
arv  lines  of  Indiana. 

Ohio  it  M.  R.  Co.  V.  Wheeler,  66  U.  S.  1  Black. 
297  (17:  133);  Muller  y.  Dovrs,  94  U.  S.  447 
(24:  208);  Canada  S}ut?iern  /?.  Co.  y.  Gebfinrd, 
109  U.  8.  527  (27:  1020);  Nashua  it  L.  R  Corp. 
V.  Boston  ct*  L.  U.  Corp.  130  U.  8. 875  (34:  3G8); 
Racine  &  M.  R.  Co.  v.  Farmers  JjHin  d*  T.  Co. 
49  III.  831,  95  Am.  Dec.  595;  Quincy  R.  Bndge 
Co.  V.  Adams  Couutf/,  8S  III.  615;  Chicago  <fe 
-V.  W.  R.  Co.  V.  Audi/or  Generol,  53  Mich.  79; 
(\throrninv.  Crnirol  Pac.  R.  Co.  127  U.  S.  1 
(82:  150),  2  Inters.  Com.  Rep.  158. 

The  act  or  .Maich  6,  1891,  denies  the  equal 
protection  of  the  laws  to  these  plaintifTs. 

San  Mateo  County  v.  SovtJtera  Pae.  R.  Co. 
13  Fed.  Rpp.  722;  Knoirlton  v  Rock  County 
Sftprs.  9  Wis.  419;  Weeks  v.  Milw^rnkee,  10 
Wis.  258:  Lumsden  v.  Cross,  10  Wis.  284;  State 
y.  Winnebago,  J.,  d  F.  R.  P.  R.  Co.  11  Wis.  85; 
Cummings  v.  Mercftants  Nat.  Rank,  101  U.  8. 
158  (25:  905);  MeComb  y.  Bell.  2  Minn.  295: 
Uowell  V.  Bnstol,  8  Bush,  493;  Cincinnati 
i^outhern  R.  Trustees  y.  Oucnt?ier,\9Fe<}.  R'^p. 
:{95;  Bowman  v.  Leidis  (* 'Missouri  v.  Lewis**) 
101  U.  8.  31  (25:  992);  Ex  parteVirginia,  100 
Q.  8.  889.  347  (25:  676,  679);  Strauder  v.  Weet 
Virginia,  100  U.  8.  808  i25:  664);  Bnrhier  y. 
Connolly,  113  U.  8.  81  (28:  924);  Neal  v.  Dela- 
ware, 108  U.  8.  870  (26:  567);  Uni  v.  Tilison, 
140  U.  8.  325  (  85:  424);  Gilman  v.  Sheboygan, 
67  U.  8.  2  Black,  515  (17:  808);  German  Nat. 
Rank  of  Chicago  v.  Kimball,  108  U.  8  735 
(26:  470);  Albany  County  Suprs.  t.  Stanley, 
105  U.  8.  805  (26: 1044);  Stuart  y.  Palmer,  74 
N.  Y.  188,  30  Am.  Rep.  289;  Garvin  v.  Dauss 
man,  114  Ind.  429;  Campbell  y.  Dwiggins,  83 
Ind.  473;  KunU  v.  Sumption,  2  L.  R.  A.  655, 
117  Ind.  1. 

The  act  of  March  6.  1891,  permits  and,  in 
effect  requires  the  state  board  of  tax  commis- 
sioD  to  assess  and  value  for  taxation,  in  Indiana, 
the  business,  business  capacity,  iostrumcDta, 
properties,  facilities,  corporate  franchises  and 
earnings  of  the  P.  C.  C.  &  St.  L.  R  Co.. 
owned,  used,  possessed,  and  earned  bv  it  in 
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elates  other  thfln  Indiana,  as  an  interstate  cor- 
porution,  engtiged  in  the  transportation  of  in- 
ler^lute  commerce. 

Clevtland,  P,  d  A,  R.  Co.  v.  Pfnnsvlrnnin 
CSitate  Tax  on  Foreiqn  Ueld  Bonds")  82  U.  8. 
15  Wall.  319  (21:  180);  Ratf.ennan  v.  Wcnt^irn 
V,  Tdefi.  Co.  127  U.  S.  424  (32:  232),  2  Iiilrrs. 
Com.  Kep.  r)9:  Pensacola  ieleg.  Co.  v.  West- 
trn  U.  Tdeff,  Co.  96  U.  8.  1  (24:  70S);  f.eloup 
Y.  Mobile,  127  U-  8.  648  (32:  314),  2  lulcrs. 
Com.  R»p.  134:  Philmhlphia  cf:  S.  J/.  8S. 
Co.  V.  Pennsvtatnia,  122  U.  8.  336  (30:  1201), 
1  Inters.  Com.  Kep.  308;  TTrij^^r/i  U,  Telcfj.  Co. 
V.  S(,ni^  132  U.  S.  Ar\  (33:409),  2  Inters.  Com. 
Kf|).  726;  MeCaU  v.  Cabf^rnia,  136  U.  8.  104 
(84:  391),  3  Inters.  Com.  Kep.  181;  Crnteher  v. 
Kcntucinf,  141  U.  8.  47  (35:  649»;  Wt9t"rn  U. 
Telcg.  Co,  v.  Teras,  105  U.  8.  460  (26: 1067); 
Chy  lAing  v.  hVceman,  92  U.  8.  275  (23:  550); 
^'orjolk  d-  W.  R.  Co.  v.Pennsyltnnia.  136  U.  8. 
114  .34:  394),  3  Inters.  Com.  R{^\i.  178:  Picknrd 
V.  Palhnan  Southern  Car  Oo.  117  U.  S.  34  (29: 
785,;  Fargo  v.  Sterens,  121  U.  8.  230  (30:  h8.S), 
1  Inters.  Com.  Rep.  51;  Lyng  v.  MirJiiimn, 
135  U.  8.  166  (84:  153),  8  Inters.  Com.  ll^p. 
143;  Gloucester  Femt  Go.  v.  Vtnnsyhania^  114 
U.  8.  196  (29:  159).  1  Inters.  Com.  Rep.  382; 
Lehifili  Valley  R.  Go.  v.  Pcunsiilrania,  145  U. 
8.  192  (36:  672),  4  Inters.  Com.  Rep.  HT;  Indi- 
ana V.  Pullman  Palace  Gar  Co.  16  Fed.  Rep. 
193;  Vermont  d  G.  R,  Co.  v.  Vermont  Cent.  R. 
Co.  10  L.  R  A.  562,  63  Vt.  1;  Chiengo  d  A. 
W,  R.  Co.  V.  Auditor  (General,  53  Micb.  79. 

Messrs.  Alonzo  Greene  Smith,  Atty. 
Gen.  of  Indiana,  William  A.  Ketcham, 
Albert  J.  Bere ridge t  find  John  W,  Keam,  for 
defendants  in  error: 

Neither  the  correctness  of  the  Judgment  of 
the  state  board  of  tax  commis^'ionersaisto  what 
really  was  "the  tnie  cash  value"  of  appellant's 
"railroad  track"  and  "  rolling  stock,"  nor  the 
•correctness  of  the  construction  of  the  tax  law 
of  Indiana  by  the  supreme  court  of  Indiana, 
nor  any  allef^ed  defect  or  **  vice  of  the  law", 
except  as  the  defect  is  charged  to  be  a  violation 
of  the  Federal  Constitution,  can  come  before 
this  court  which  adjudges  Federal  questions 
only. 

Taxation  of  all  property,  at  its  true  cash 
value,  thus  securing  equality  of  burdens,  is  the 
spirit  of  the  Indiana  tax  law  of  1891. 

The  supreme  court  of  Indi<ina,  construed 
this  law  to  give  to  railways,  full  notice  and  full 
opportunity  to  be  heard  as  a  matter  of  right. 
This  construction  of  the  stale  law  by  the  state 
court  is  conclusive. 

Elmwood  V.  Marey,  92  U.  8.  294  (28:  718); 
Post  V.  Kendall  County  Suprs.  105  U.  8.  669 
(26:  1205):  Atlantic  d  0,  R,  Co.  v.  Georgia,  98 
U.  S.  859  (25:  185). 

The  mode  of  valuing  railroad  property  for 
taxation  under  this  statute  is  due  process  of 
law. 

Cincinnati,  N.  0.  d  T.  P.  R.  Oo.  ▼.  Ken- 
tueky  {''Kentucky  R.  Tax  Casei^*)  115  U.  3. 
■885(29:  418);  Heil's  Gap  R.  Co.  v.  Pennsylvania, 
184  U.  8.  239  (88:  895);  Adsit  v.  Lieh,  76  111. 
198;  Pacific  Hotel  Co.  v.  Lieb,  83  111.  608;  Por- 
ter V.  Rockfork,  R.  L  d  8t.  L,  R,  Co.  76  III. 
598;  State  v.  Runyon,  41  N.  J.  L.  104;  CiNcin- 
nati,  A\  0.  d  T.  P.  R.  Co.  v.  Com.  81  Kv.  511; 
yew  York  ▼.  Davenport,  92  N.  Y.  6{0;  8t. 
lA>uiB,  1,  M,  d  8.  R,  Co.  v.  WoriMn,  7  L.  R. 
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A.  374.  52  Ark.  529;  Hannibal  d  St.  J.  R  Go. 
V.  State  Board  of  Equalization,  64  Mo.  294. 

The  14th  Amendment  is  not  to  be  interpreted 
as  preventing  such  latitude  in  theenactmeniof 
hiws  a«  would  prevent  the  practical  operation 
of  the  government  iLself. 

Logi.«*lation  which,  in  carrying  out  a  public 
purpose,  is  limited  in  its  ap;)iiention,  if  within 
llie  sphere  of  its  opernliou  it  tilTects  alike  till 
persons  similarly  situated,  is  .not  within  the 
jinuT.nnient. 

IklCn  Ua/y  R.  Go.  ▼.  Penn^yUania.  supra; 
Home  Ins.  Co.  v.  Acw  Fork,  134  U.  8.  594  (33: 
lO^:")):  J^aeip'c  Exp.  Co.  v.  StiOert,  142  U.  S. 
83U  ^35:  1035),  3  Intrrs.  Com.  Uep.  810;  C/tur- 
lott^,  G.  A  A .  R.  Co.  V.  Gibhcs,  142  IJ.  S.  ^86 
(85:  1051);  MiMouri  Pac.  R.  Co.  v.  Mackey,  127 
U.  8.  205  (32:  107). 

Wherever  the  const ituliounlity  of  such  laws 
has  been  questioned  the  laws  have  lK»en  upheld. 

Miswuri  Uirtr,  Ft.  8.  d  G.  R.  Co.  v.  Morris, 
7  Kan.  210;  Francis  v.  At^himn.  T.  d  S.  F.  R. 
Co'  19  Kan.  303;  Dubuque  \.  Chicago,  D.  d  i/. 
H.  Co.  47  lowji,  196;  Cev.tml  loita  11.  Co  v. 
Wright  County  Suprs.  67  Iowa.  199:  Carfil^ 
Coituft/  Treasurer  v.  Ihillman  fa^uce  Car  Co.  S 
Colo.  d'Hh  Cineinnnti,  N.  G.  d  T.  P.  It  Co.  v. 
Com.  HI  Ky.  41*2;  St.  Louis,  I.  M.  d  S.  R.  Co. 
V.  Worthen,  7  L.  H.  A.  374.  52  Ark.  529;  Por- 
ter  V.  Roek/ord,  R.  J.  d  St.  L.  R  Go.  76  111. 
564;  LouisrilU  d  N.  A.  R  Co.  v.  tiiU,  25  Iml. 
180,  87  Am.  Dec.  358. 

The  rnilroad  compsmies  are  not  denied  the 
equal  protection  of  the  laws,  in  the  mode  hy 
which  the  l)oard  arrives  at  a  judgment  ot  the 
"true  cash  value"  of  their  "railroad  track"  and 
"rolling  stock." 

Maine  v.  Grand  Trunk  R.  Co.  142  U.  8  217 
(35:994),  Sinters.  Com.  Hep.  807;  PorUr  v. 
Rockford,  R.  1.  d  St.  />.  R.  Co.  supra;  Kansas 
Pac.  R,  Co.  V.  Riley  County  Gomrs.  20  Kan.  141; 
St.  Tx>uis,  V.  d  T.  H.  R.  Co.  v.  Surrel,  88  111. 
hZ'^,Weslern  U.  Teleg.  Co.  v.  Atty.  Gen.  125  U. 
8.  680  (81:790);  Attt/.  Gen.  v.  Westerned.  Ttlcg. 
Co.  141  U.  8.  40  (86:  628). 

The  board  was  not  bound  to  take  the  rail- 
road company's  appraisement.  Il  might  stn^k 
its  information  where,  when  and  in  what  man- 
ner it  chose. 

Case^.  Dean,  16  Mich.  12;  8t.  Louis,  V.  d 
T.  H.  R.  Co  V.  SurreJl,  supra;  LoweU  v.  Mifdls- 
sex  County  Gomrs.  9  L.  K.  A.  866.  153  Muss, 
880;  Sterling  Gas  Go.  v.  Higby,  184  111.  668. 

Mere  cla.«sification  of  property,  business  and 
even  citizens,  made  for  the  purpose  of  effectu- 
ating government,  are  not  covered  by  the  14tli 
Amendment. 

Horn  Silver  Min.  Go.  v.  New  York,  148  U.  8. 
805  (86:  164),  4  Inters.  Com.  Rep.  67;  Hall  y. 
Be  Guir,  95  U.  8.  608  (24:  558);  Bfnoman  v. 
Lewis  r  Missouri  v.  Lewis")  \(Vi  U.  8.  22(25: 
989);  Soon  Hing  v.  Crowley,  113  U.  8.  703  (i8: 
1145):  Barbier  v.  Connolly,  118  U.  8.  27(23: 
nZ)\Wurtsv.  Hoagland,  114U.  8. 606(29:  229): 
Malston  v.  Netin,  128  U.  8.  578  (82:  544); 
Natal  V.  Louisiana,  189  U.  8.  621  (35:  288); 
Charlotte,  C.  d  A.  R.  Go.  ▼.  Gibbes,  142  U.  8. 
886  (85: 1051);  Missouri  Pac.  R.  Go.  v.  Humes, 
115  U.  8.  512  (29:  463);  Hayes  v.  MissouH,  120 
U.  8.  68  (30:  678);  PoimUy.  Pennsylvania,  127 
U.  8.  678  (82:  258). 

There  is  nothing  in  the  Constitution  or  laws 
of  the  United  8tate8  which  prevents  a  state 
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from  taxing  personal  property  employed  in 
interstate  or  foroijin  commerce  like  other  per- 
sonal property  within  its  jurisdiction. 

I^dlmnii  Palace  Car  Co.  v.  llayicard^  141  U. 
6.  86  (:{r):  «21);  Maine  v.  Grand  Trunk  U.  Co. 
142  U.  S.2I7  (3."i:  l)94>,  3  Inters.  Com.  Hep.  b07; 
Wu/gins  I'erry  Co.  v.  East  St.  Louis,  107  U.  S. 
865  (27:  419);  Man/e  v.  Ualtitnore  d:  0.  R.  Co. 
127  U.  S.  117(32:94). 


425]     *J/r.    Jvstirr,  Brewer  delivered  the 
opinion  of  the  couit: 

The  decision  of  the  supreme  court  of  the 
itate  removes  from  this  rase  all  questions  of 
conflict  between  the  act  and  the  ronsliiution  of 
the  state,  and  the  only  matter  remaining  for 
our  consideration  is  whether  there  is  in  the  act 
as  administered  any  trespass  upon  rights  which 
the  Federal  Constitution  secures  to  the  plain- 
tilT.  Notwithstanding  the  elaborate  attack 
made  both  in  brief  and  argument  upon  this 
act  it  seems  to  us  tl<at  its  constitutionality  has 
been  practicallyseltledbydccisicnsof  thiscourt, 
especially  those  in  Tayhrv.  Secor  {State  R.  Tax 
CastH)  D2  U.  S.  575  [23:  663],  and  Cincinn.ili, 
H.  0.  &  T.  P.  li.  Co.  V.  Kentucky  {"h'cntuckf/ 
R.  Tax  Cam")  115  U.  S.  321  [29:  414J.  In  both 
of  those  cases  legislation  providing  for  the  as- 
aessment  of  railroad  property  by  a  state  board, 
while  all  other  property  in  the  state  was  »s- 
stssed  by  county  ortlcials.  was  held  to  be  ob- 
noxious to  no  provision  in  the  Federal  (Vinsti- 
tution.  Counsel  deny  the  applicability  of  those 
two  cases,  on  account  of  dilTerences  between 
the  constitutions  of  Illinois  and  Kentucky  and 
that  of  Indiana,  the  constitution  of  Illinois  ex- 
pressly authoiizing  the  legislature  to  cla'^sify 
property  for  taxation,  and  only  re(|uiringuni 
fonnity  as  to  the  class  of  property  upon  winch 
the  ]>articular  law  operates,  and  that  of  Ken- 
tucky containing  no  provision  rcq\iiting  taxes 
to  Ikj  levied  by  a  uniform  method  upon  all  de- 
R<  riptiojis  of  property.  A  suflicient  answer  to 
this  is  that  the  decision  of  the  supreme  court 
of  iiidinna  in  this  case  is  conclusive  upon  us 
that  the  constitution  of  that  slate  authorizes 
just  the  method  of  assessment  adopted  in  this 
ca^e. 

It  is  contended  specifically  that  the  act  fails 
of  tlu«*  process  of  law  respei  ting  the  n.-j^essment. 
In  that  it  does  not  require  notice  hy  the  stale 
board  at  any  lime  before  the  assessments  are 
made  final,  and  several  authorities  are  cited  in 
support  of  tlie  proposition  that  it  is  essential  to 
the  validity  of  any  proceeding  by  which  the 
properly  of  the  individual  is  taken  that  notice 
must  be  given  at  some  time  and  in  some  form, 
420]  hefore  *the  tinal  adjudication.  But  the 
diltieiiliy  with  his  argument  is  that  it  has  no 
lounda'ion  in  fact.  The  statute  names  the  time 
and  place  for  the  meeting  of  the  assessing  board, 
and  that  is  sutHcient  in  tax  proceedings;  per- 
aonal  notice  is  unnecessary.  In  *'StateR.  Tax 
CaM's/'  92  U.  8.  610  [23:  672],  are  these  words, 
which  are  also  quoted  with  approval  in  the 
Kentucky  R.  Tax  Cases: 

**  This  board  has  its  time  of  sittintr  fixed  by 
law.  Its  sessions  are  not  secret.  No  obstruc- 
tion exists  to  the  appearance  of  any  one  before 
it  to  assert  a  right,  or  redress  a  wrong:  and. 
in  the  business  of  assessing  taxes,  this  is  all 
that  can  be  reasonably  asked." 
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Again,  it  is  said  that  the  act  doe«Jnoi  require 
the  slate  board  to  grant  to  the  railroad  com 
panics  any  hearing  or  opportunity  to  be  heard 
for  the  correction  of  errors  at  any  time  afier 
the  assessments  have  been  acreed  upon  by  tlie 
board,  and  before  tlicy  are  made  final  an»l  aU 
solute,  or  Ix-fore  the  tinal  adjournment  of  the 
board,  and  also  that  it  gives  to  the  bo..ri 
arhitrary  power  to  deny  to  plaint  ids  any  hear- 
ing at  any  time;  bui  the  fact  aud  the  law  are 
both  against  this  conuniion.  The  plaintid 
did  appear  l^fore  the  board,  and  was  heard 
by  its  counsel  aud  through  itsortlecn*,  und  the 
constr-.iclinn  placed  by  the  stipieuie  couit  of 
the  state  on  the  act — a  construction  wliicu  is 
conclusive  upon  this  court— is  that  the  rail- 
road companies  are  given  the  right  to  be  pres- 
ent and  to  be  heard. 

It  is  urged  that  the  vaUiation  as  fixed  was 
not  announced  until  shortly  before  the  ad- 
journment of  the  board,  and  that  do  notice 
was  i^iven  of  .such  valuation  in  time  to  take 
any  steps  for  the  correction  of  errors  therein. 
If  by  this  we  are  to  understand  counsel  as 
claiming  that  there  must  be  notice  and  a  hear- 
ing after  the  determination  by  the  assessing 
board  as  well  as  before,  we  are  unable  to  con- 
cur with  that  view.  A  hearing  liefore  judg- 
ment, with  full  opportunity  to  present  all  the 
evidence  and  the  arguments  which  llie  party 
deems  important,  is  all  that  can  be  adjudged 
vital.  Rehearings,  new  trials  are  not  essential 
to  due  process  of  law.  either  in  judicial  or 
administrative  proceedings.  One  hearine,  if 
ample,  b<»forc  judgment,  *sali»<rtes  the  (-427 
demand  of  the  Constitution  in  this  res|>ect.  It 
not  iiifrr(piently  happens  in  this,  as  in  all  other 
courts,  that  decisions  are  announced  and  judg- 
ments entered  on  the  l.nst  day  of  the  term,  and 
too  late  fi»r  the  presentation  or  consideration 
of  any  pe'iiiuns  for  rehearing  or  motions  for  a 
new  trial.  Will  any  one  seriotisly  contend 
that  a  judgment  thus  entered  is  entered  in  de- 
fiance of  the  requirenkCMts  of  due  process  of 
law,  and  thai  a  party,  having  hi  en  fully  heard 
once  upon  the  nieiilsof  his  case,  is  deprive  I 
of  the  constitutional  protection  becau.sj  he  is 
not  heard  a  second  time? 

Equally  fallacious  is  the  contention  that, 
because  to  the  ordinary  taxpayer  \hcu-  i«.  al- 
lowed not  merely  one  hearing  before  lhec«uiu- 
ty  ofliciaN,  but  also  aright  of  appeal  v.  Mh  a 
second  hearing  before  liie  state  l)oard.  widle 
only  one  hearing  before  the  latter  ln.aru  •>. 
given  to  railroad  companies  in  respect  to  their 
property,  therefore  the  latter  are  de::i:  d  the 
equal  protection  of  the  laws.  If  a  single  lit  :;r- 
ing  is  not  due  process,  doubling  it  will  not 
make  it  so,  and  the  power  of  a  state  »o  make 
clas^iificaiions  in  judicial  or  ndmmislraiive 
proceedings  carries  with  it  the  right  to  n-aUe 
such  a  classificasion  as  will  ffive  to  parties  hc- 
longing  to  one  class  two  heaiinirs  bt  fore  tlieir 
riirhlsare  finallv  determined,  and  to  parties  be 
longine  to  a  different  class  only  a  single  hear- 
ing. Prior  to  the  passage  of  the  Court  of  Ap- 
peals Act  by  Congress,  in  1891 .  a  litigant  in  the 
circuit  court,  if  the  amount  in  dispute  was les? 
than  $5000,  was  given  but  a  single  trial  and 
in  that  court,  while  if  the  amount  in  dispute 
was  over  that  sum  the  defeated^  party  he.d  a 
right  to  a  second  hearing  and  in  this  court 
Did  it  everenter  into  the  thought  of  any  one 
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that   such   cln^siri(*n;ion    carried    wiih  it  any 
denial  of  duo  process  of  law? 

A<^aiQ  tlie  Act  is  cbailenjred  as  permitlins 
and  requirini;^  the  assessment  and  valuation  of 
propony  oufNide  tbe  s:atc.  This  contention  is 
havf  d  lHr;ioly  on  the  provision  in  section  80 
that  the  "  rolling  stuck  shall  be  listed  and 
taxed  in  the  several  counties  ...  in  the  pro- 
porii(Mi  that  the  main  track  u«ed  or  operated 
In  such  county  .  .  .  boaraio  the  len^^h  of  the 
main  track  used  or  operated  by  such  person, 
company,  or  corporation,"  and  the  require- 
viPvA  in  the  schedule  to  be  icturned  to  the  audit- 
4!iS]  or  *of  state  of  a  statement  of  the  amount 
of  capital  slorkand  indebfedness.  We  do  not 
think  that  the  matters  referred  to  justify  any 
such  imputation.  It  is  not  to  be  assumed  that 
a  state  contemplates  the  taxation  of  any  prop- 
erty outside  ii.-j  territorial  limits,  or  that  its 
slafuies  are  intended  to  operate  otherwise  than 
upon  persons  and  property  within  the  state. 
It  is  not  necesjiary  that  every  section  of  a  tax 
act  shoidd  in  K  rms  de(  lare  the  scope  of  its 
territniial  oj)eiition.  Before  any  statute  will 
be  Ik  Id  to  int.-nd  to  reach  oulsiile  property 
the  la!!iruMi:<«  e.Nprosinir  such  intenti«)M  must 
be  clear  Section  70,  whii  h  refers  to  the  mai- 
ler of  "  railroad  track,"  in  terms  provides  that 
••  the  vrdue  of  *  railiond  lra<k*  shall  be  listed 
and  tfiXi  d  in  the  severd  couruic  s.  townships, 
ci'ics  or  towns  in  the  proportit»n  tl«at  Thelen;;lh 
of  ilii"  main  track  in  sucli  county,  township, 
city,  r»r  rown  bears  to  the  whoir  leiiLtlli  of  the 
road  in  J  his  state,  except  the  value  of  the  side 
or  seci'dd  track,  ami  all  th«j  turnouts,  and  all 
stati(in  houses.  dej)ols,  m;ir  bine  sho|  s,  or  other 
buil-Iinirs  belon.i^inir  to  the  road,  which  shall 
be  taxed  in  the  county,  township,  city,  or 
town  in  whirli  the  same  are  located."  And 
while  seciicMi  i50,  trc  itinir  of  rollinp: stock,  dees 
not  repeat  this  e\i)re.*s  limitation,  yet  it  is 
m:i!iife-tly  implied,  not  merely  from  its  fol 
Inwirig  imniediaicly  after  section  7U,  and  from 
the  irt  ncial  scope  of  the  act,  but  also  from  the 
s -I.Tdui*.'  requintd  to  be  returned  to  the  auditor 
of  sta'e.  the  first  and  second  clauses  of  which 
are  as  follows: 

*' First.  Of  the  property  denominated  'rail- 
road track,'  givin?  the  leni^tli  of  the  main  and 
fide  or  secon«l  tracks  and  turnouts,  and  shovv- 
ins:  the  proportions  in  each  county  and  town- 
ship, and  the  total  in  the  state. 

"S{cond.  The  rollinii  stock,  whether  owned 
or  hired,  giving  the  length  of  the  nmiu  track 
in  each  county,  and  tbe  entire  length  of  the 
road  in  this  slate." 

It  is  obvious  that  the  intent  of  this  act  was 
•imply  to  reach  the  properly  of  the  railroad 
"within  the  state,  anci  these  provisions  in  respect 
to  apportionment  relate  sin)ply  to  apportion- 
ment between  thediilerent  counties,  townships, 
towns,  cities, etc.,  within  the  stale.  No  intent  to 
420]  the  contrary  can  be  deduced  *from  the 
provision  requiring  the  corporation  to  filea  state- 
ment of  its  total  stock  and  indebtedn<  ss,  for 
that  is  one  item  of  testimony  fairly  to  be  con- 
fidered  in  determining  the  value  of  that  por- 
tion of  the  property  within  the  state.  The 
stock  and  the  indebtedness  represent  the  prop- 
crtv.  As  snid  by  Afr.  Jvatire  Miller  in  State 
H.Tax  Casci*,  92  U.  S.  605  123:  670]: 

•*Wben  you  have  ascertained  the  current 
cash  value  of  the  whole  funded  debt,  and  tbe 
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current  cash  value  of  the  entire  number  of 
shares,  you  have,  by  the  action  of  those  who 
above  all  others  can  best  estimate  it.  ascer- 
tained the  true  value  of  the  road,  all  its  prop- 
erty, its  capital  stock,  and  its  franchises;  for 
!  these  are  all  represented  by  the  value  of  its 
!  bonded  debt  and  of  the  shares  of  its  capital 
I  stock." 

In  Franklin  County  y,  Kashrillfi,  C.  &  St.  L. 
/?.  Co.  12  Lea,  521,  5^J9,  the  supreme  court  of 
Tennessee,  in  a  well  con.sidered  opinion,  which 
was  quoted  with  approval  bv  this  court  in  Co 
lumhu.8  S/Ut')cru  It.Co.  v.  W'/iff/U,  an1i\  p.  2.*JS, 
thus  referred  to  ihe  means  of  ascertaining  the 
value  of  a  railroad  track: 
I      "The  value  of  the  roadway  at  any  civen 
;  time  is  not  the  orininal  cost,  nor  a  fortiori^  its 
:  ultimate  cost  after  vears  of  exix'nditure  in  re- 
\  pairs  and  improvements.     On  the  other  hand, 
!  its  value  cannot  be  determined  by  ascertaining 
:  the  value  of  the  land  included  in  the  roadway 
i  assessed  at  the  market  price  of  adjacent  lands, 
!  and  addim;  the  value  of  the  cross-ties,  rails, 
i  and  spikes,     'i'iie  value  of  land  depeiuls  lame 
I  ly  upon  the  use  to  which  it  can  be  put   and 
1  the   character  of  the  imprjvemeuls  up«»n    it. 
,  The   a-se.s-;able  value,  fur  to. vat  ion.  of  a  rail- 
j  road  track  can  only  be  det»'rmined  liy  lookinir 
I  at  the  elements  on  which  the  financial  C4)ii(ii- 
I  tion   of  the  company   (hj>ends,  its  trallic:,  as 
evidt need  by  the  rolling  stock  and  cross  caru- 
;  injis  in  connection  with  its  capital  stock.     So 
,  local  estimate  of  the  fraction  lit  <»nc  county  of 
:  a  railroad  track  running  throuirh  Hrveral  cnun- 
,  ties  can  be  based  upon  sullicient  data  to  make 
\  it  at  all  reliable,  unless,  indeed,  the  local  as- 
sessors are  furnished  with  the  means  of  esti- 
!  m:iting  the  whoh*  road." 
j      Counsel  .«?oughL  in  argument  to  narrow  the 
'  meaning  of  the  words  *'"railroad  track"f  4JJ0 
;  and  "rolling  stock'^'as  though  the  two  did  not 
include  the  entire  railroad  proj>erty;  but  evi- 
1  dently  the  supieme  court  of  the  st.aie  con- 
strued, and   as  we  think    properly,  the   two 
i  terms  as  enibracing  all  which  goes  to  make  up 
what  is  strictly  railroad  property.     By  section 
three  of  the  act,  it  is  provided  that  all  pn>p- 
erty  in  the  state  shall  be  subject  to  taxation 
unless  expres>ly  exempted,     fiy  section  lour, 
I  that   when   the  propeily  of  a  corporation  is 
I  taxerl  to  the  corporation  the  shares  held  by  in- 
!dividuals  shall    not   be    subject   to   taxation, 
i  There  is  in  terms  no  exemi)tiou  of  any  railroad 
property,  or  any  part  thereof:  and  there  is  no 
I  provision  of  the  tax  law    reaching  that  which 
is  strictly   railroad   property,   except  as  em- 
1  bractMl  within  the  two  terms,  "railroad  track" 
and   "rolling  stock."    Obviously   it   was  as- 
;  sumed  by  that  court,  thouij:h  the  matter  is  not 
discussed  in  the  opinion,  that  by  these  two  de- 
scriptive terms  the  legislature,  carrying  out 
the  declared  purpose  of  subjecting  all  property 
within  the  state  to  taxation,  not  expressly  ex- 
empted,  meant   to  include   all   the   property 
owned  or  used  by  the  railroad  companies  in 
the  operation  of  their  roads,  and  which  may 
faiily   be  called    "railroad    property."    Anil 
when  the  statute  provides  that  such  property" 
shall   be  assessed  at  its  "true  cash  value"  it 
means  to  require  that  it  shall  be  assessed  at 
the  value  which  it  has,  as  used,  and  by  reason 
of  its  use. 
When  a  road  runs  through  two  states  it  is, 
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as  seen,  helpful  in  determining  the  value  of 
that  part  within  one  state  to  know  the  value  of 
the  road  as  a  whole.  It  is  not  stated  in  this 
statute  that  when  the  value  of  a  road  running 
in  two  slates  is  ascertained  the  value  of  that 
'within  the  state  of  Indiana  shall  be  determined 
absolutely  by  dividin;j  the  gross  value  upon  a 
milense  basis,  but  only  that  the  total  amount 
of  stock  and  iudebledncs  shall  be  presented 
for  consid-  ration  by  the  state  board.  Nt  ver- 
theless,  it  is  ordinarily  true  that  when  a  railroad 
consists  of  a  single  continuous  line  the  value 
of  one  part  is  fairly  estimated  by  taking  that 
part  of  the  value  of  the  entire  road  which  is 
measured  by  the  proportion  of  the  length  of 
the  particular  part  to  that  of  the  whole  road.. 
This  mode  of  division  has  been  recognized  by 
411 1  ]tliiscourtscveraltimcs*ascminentlvfair. 
Thus  in  Stnfe  H.  Tax  Cases,  92  U.  S.  608  [23: 
671J  it  was  said: 

•'It  may  well  be  doubted  whether  any  bet- 
ter mode  of  determining  the  value  of  that  por- 
tion of  the  track  witliin  any  one  county  has 
been  devised  than  to  ascertain  the  value  of  the 
whole  road,  and  apportion  the  value  wiihin 
the  county  by  its  relative  length  to  the  whole." 

And  again,  on  page  Gil  [072]: 

••This  court  hasexptessly  held  in  two  cases, 
whore  the  road  of  a  corporation  ran  through 
different  states,  that  a  tax  upon  the  income  or 
franchise  of  the  road  was  properly  apportioned 
by  taking  the  whole  income  or  value  of  the 
franchise,  and  the  length  of  the  roati  within 
each  state,  as  the  basis  of  taxation.  ,)finot  v. 
PhihuklpJiia,  W.  &  B.  R  Co.  {*'/)rhtcare  R. 
Tay')  85  U.  S.  18  Wall.  206  [21:  8SSJ:  Erie  R. 
Co.  v.  Pennsylvania,  88  U.  S.  21  Wall.  492  [22: 
595 1 . 

The  mileage  basis  of  apportionment  was  also 
sustained  in  Wefitern  U.  Tdeg.  Co.  v.  Attt/. 
Oen.  125  U.  S.  530  [31:790]:  Pullman  Palace 
Cor  Go.  V.  Pennsylrania,  141.U.  8.  18  [85:  613], 
3  Inters.  Com.  Rep.  595;  Maine  v.  Grand 
Trnnk  R.  Co.  142  U.  8.  217  [35:994],  3  Inters. 
Com.  Rep.  fi07;  Charhtte,  C.  <t'  A.  R.  Co.  v. 
(Jihbrs,  14-2  U.  8.  S^(j  [35:  1051];  Columbus 
Southern  R,  Co.  v.  Mrig/it,  ante.  p.  238.  It  is 
true  there  may  be  exceptional  cases,  and  the 
teslimouy  offered  on  the  trial  of  this  cnse  in  the 
circuit  court  tends  to  show  that  this  plaintiff's 
road  is  one  of  such  exceptional  cases,  as  lor 
instances,  where  the  terminal  facilities  in  some 
laree  city  are  of  enormous  value,  and  so  give 
to  a  mile  or  two  in  such  city  a  value  out  of  all 
proportion  to  any  similar  distance  elsewhere 
along  the  line  of  the  road,  or  where  in  certain 
localities  the  company  isengaircd  in  a  particu- 
lar kind  of  business  requiring  for  sole  use  in 
such  localities  an  exlraamount  of  rolling  stock. 
If  lesliuiony  to  this  effect  was  presented  by 
the  company  to  the  state  board,  it  must  be  as- 
sumed, in  the  absence  of  anything  to  the  con- 
trary, that  such  board,  in  making  the  assess- 
ment of  track  and  rolling  stock  wiihin  the 
state,  took  into  account  the  peculiar  and  large 
value  of  such  facilities  and  such  extra  rolling 
such  stock.  But  whether  in  any  particular  case 
matters  are  taken  into  consideration  by  the  as- 
sessing board  doesnot  makeagainst  the  validity 
432)  of  the  law,  because  it  does  not  'require 
that  the  valuation  of  the  property  within  the 
state  shall  be  absolutely  detcrmmed  upon  a 
mileage  basis. 
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Our  conclusion,  therefore,  is,  that  this  act 
is  not  obnoxious  to  any  of  the  constitutional 
objections  made  to  it.  There  remains  the 
further  question  whetlier.  in  the  actual  ad- 
ministration thereof  in  this  case,  there  ha«» 
been  any  illegal  Kssjssment  of  the  property  of 
the  plaintiff.  It  is  charged  that  the  valuation 
was  increased  from  :f{S..538,053  in  1890  to  .**>3.- 
666,470  in  IJSOI,  and  it  is  not  to  be  dcdoii  that 
such  a  great  increase  suggests  that  which  is 
unfortunately  too  common — an  effort  to  ca.u 
an  unreasonable  proportion  of  the  public  bur- 
dens upon  corporate  property.  It  is  stated  by 
coun.«el  for  plaintiff  in  their  brief  that  the  in- 
crease from  1890  to  1891  in  the  valuation  of 
all  other  than  railroad  properly  in  the  several 
counties  through  which  its  road  extends  w^ 
only  43  per  cent,  while,  as  appears,  that 
of  the  property  of  the  plaintiff  was  more 
than  150  per  cent.  Still,  it  must  be  borne 
in  mind  that  a  mere  increase  in  the  asscss;- 
ment  does  not  prove  that  the  last  assess- 
ment is  wrong.  Something  more  is  neces^^ary 
before  it  can  be  adjudged  that  the  asst^ss- 
ment  is  illegal  and  excessive,  and  the  question 
which  is  to  be  now  considered  is  whether  the 
testimony  shows  that  the  a<!«c<sment  made  by 
the  state  board,  can  bo  adjudged  illegal. 

The  bill  of  exceptions  discloses  these  pro- 
ceedings on  the  hearing:  The  plaintiff  offered 
the  record  of  the  action  of  the  state  board  for 
the  year  1H90,  showing  an  assessment,  as  here- 
tofore stated,  so  much  less  than  that  of  18'.il. 
which  record  was  rejected  as  irrelevant  and 
immaterial  Thereupon  the  plaintiff  olTer<*d 
the  record  of  the  proceedings  of  the  board  in 
1891,  which  was  admitted.  This  recited  the 
appearance  of  the  plaintiff  by  its  ofliccrs,  and 
that  they  were  heard  as  to  the  proper  valuation. 
It  also  contained  a  table  by  counties  of  the 
assessment  as  made  by  the  board,  closing  with 
this  certificate: 

''Making  liberal  allowances  for  all  propr^r 
deductions,  the  state  l>oard  of  tax  comrnis 
sioners  has  fixed  the  values  of  the  res;  ac- 
tive railroads  and  parts  of  roa<ls  wiihin 
the  state  of  Indiana  for  taxation  on  the  tirst 
day  of  April,  1891,  as  hereinbefore  set  forth. 

*'*ln  arriving  at  the  basis  for  the  esti-  [483 
mate  of  said  value*:  the  board  has  considered  the 
cost  of  the  construction  and  equipment  of  baid 
roads,  the  market  value  of  the  stocks  and 
bonds,  and  the  gross  and  net  earnings  of  each 
of  said  roads,  and  all  other  matters  appertain- 
inir  thereto  that  would  as<i.st  the  board  in 
arriving  at  a  true  cash  value  of  the  same." 

The  return  made  by  the  plaintiff  to  the 
auditor  of  state  for  the  year  1S91 ,  in  accordance 
with  the  requirements  of  the  statute,  was  also 
given  in  evidence,  which  return  was  upon  a 
blank  furnished  bv  the  auditor,  and  shows  an 
aggregate  valuation  of  about  $  ^000,000.  This 
return  was  sworn  to  by  the  general  manager 
and  secretary  of  the  company.  The  second 
vice  president  and  general  counsel  of  the  com- 
pany was  calle  I  as  a  witness,  and,  after  testi- 
fying to  his  familiarity  with  the  properly,  and 
its  value,  was  asked  its  value  in  1890,  but.  on 
objection,  this  testimony  was  ruled  out  He 
was  permitted,  however,  to  give  testimony  as 
to  the  value  in  1891,  and  his  answer  fixed  the 
aggregate  at  $8,538,053,  the  same  value  that 
was  placed  upon  the  property  by  the  state 

154  U.S. 


is9a 


Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Backus. 


488^436 


board  in  1890.  He  was  asked  to  state  the 
average  cash  value  per  mile  of  the  company's 
property  in  Indiuna  and  in  tbe  other  states  into 
which  the  company's  road  extended,  treating 
the  portion  in  each  stite  as  constitutio<; a  unit, 
separate  and  distinct  from  those  of  the  portions 
in  the  other  states,  but  an  objection  to  this  was 
sustained,  and  the  tcsiimony  offered  ruled  out 
He  tiu-n  te-titied  as  to  the  terminal  facilities  in 
the  cities  of  Clncago  and  Pittsburgh  belonging 
to  the  plsiintitf,  and  their  value,  and  the  ab- 
sence of  terminal  facilities  of  any  particular 
value  in  any  of  the  cities  in  Indiana,  lie  was 
then  asked  if  the  pIjiiuilfT  owned  any  rolling 
stock  which  was  used  exclucjivcly  in  one  of 
the  tive  states  m  which  it  did  business,  but 
this  qufslion  was  ruled  out.  In  response  to 
further  questions  he  testified  that  the  plaintiff 
had  no  rolling  stock  used  exclusively  within 
the  sta'e  of  Indiana  for  special  puposes.  Cer- 
tain questions  were  also  ask«'d  as  to  the  notice 
or  knowledge  which  the  plaintiff  had  of  the 
determination  made  by  the  stale  board  in  1891 
as  to  the  valuation,  but  we  have  heret<»f ore  held 
that  it  is  immaierial  whether  it  had  any  notice 
4Ji4r]  *thereof  after  the  decision  nnl  prior  to 
the  adjournment  of  the  board.  The  assistant 
engineer  of  the  plaintiff  was  also  called  as  a 
witness,  and  producing  a  written  statement 
which  he  had  presented  to  the  state  board  prior 
to  its  determination,  which  statement  goes  at 
length  into  the  Diilcnge  in  the  different  states, 
the  gross  earnings,  per  cent  of  earnings,  and 
the  value  of  the  track,  testified  that  the  facts 
in  stich  written  statement  were  true.  Another 
witness,  ihc  assistant  comptroller  of  the  plain- 
tiff,  was  asked  what  per  cent  of  the  gross  re- 
ceipts of  its  Indiana  busine<»8  w.ms  derived  from 
commerce,  beginning  and  ending  wholly  with- 
in the  stale  and  what  from  interstate  business; 
but,  on  objection,  this  testimony  was  ruled  out. 
The  secretary  of  state,  who  was  a  mem  tier  of 
the  state  board,  was  also  called,  and  testified 
that  the  members  of  the  board  did  not  make 
an  otlici.d  examination  or  inspection  of  the 
railroad  track  and  rolling  stock  of  the  plaintiff, 
being  ]>ci8onally  acquainted  therewith;  that 
ihev  did  not  summon  before  them,  or  examine 
un<ier  oath,  any  person  or  persons  acquninled 
with  the  true  cash  value  of  the  property. 
Tlie  plaintiff  also  offered  the  leturn  made  by 
the  Terre  Haute  &  Indianapolis  Railroad  Com 
pany  to  the  auditor  of  state  for  the  year  1891, 
prepared  upon  the  same  form  as  that  upon 
which  the  plaintiff's  return  was  made,  but  it 
was  ruled  out  as  irrelevant  and  immaterial,  as 
well  as  the  action  taken  by  the  state  board  in 
respect  to  the  valuation  of  ihe  property  of  such 
rnjid.  This  was.  in  substance,  all  the  testimony 
offered  by  the  plaintiff. 

The  defendant  simply  called  the  secretary 
of  state,  who  testified  that  in  assessing  the 
plaintiff's  property  no  assessment  was  made, 
except  upon  the  railroad  track  and  rolling  stock 
of  plaintiff  within  the  state,  and  no  assessment 
was  made  of  any  property  of  value  outside 
the  state. 

Ul)on  this  testimony  the  decision  of  the  court 
was  that  there  was  nothing  to  iiupeach  the 
assessment  made  by  the  state  board,  and  in 
this  conclusion  we  concur.  The  true  cash 
value  of  the  plaintiff's  property  in  the  state  of 
Indiana  in  the  year  1891  was  a  question  of  fact, 
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the  determination  of  which  for  the  purposes 
of  taxation  was  given  to  this  special  tribunal, 
the  state  board.  Whenever  a  question  of  fact  is 
thussubmitled*tothe  determination  of  a[4'?5 
special  tribunal,  its  decision  creates  something 
more  than  a  mere  presumption  of  fact,  and  if 
such  determination  comes  into  inquiry  befnrc 
the  courts  it  cannot  be  overthrown  by  evidence 
ffoing  only  to  show  that  the  fact  was  otherwise 
than  as  so  found  and  determined.  Here  the 
question  determined  by  the  state  board  was 
the  value  of  certain  pro])erty.  That  determin- 
ation catinot  l)e  overthrown  by  the  testimony 
of  two  or  three  witnesses  that  the  valuation  was 
other  than  that  fixed  by  the  board.  It  is  true 
such  testimony  may  be  competent,  and  was 
received  in  this  case  because,  taken  in  con- 
junction with  other  testimony,  it  might  cstMi> 
iish  fraudulent  conduct  on  the  part  of 
the  board  sufficient  to  vitiate  its  determina- 
tion. It  is  not,  however,  contended  by  coun- 
sel that  there  was  any  actual  fraud  on  the 
part  of  that  board;  that  the  individual  mem- 
bers thereof  deliberately  violated  the  obliira- 
tious  of  their  oaths  of  oflice,  and  intentionally 
placed  upon  the  property  of  the  plaintiff  a  val- 
uation wliicli  they  knew  to  be  grossly  in  excess 
of  that  which  it  in  fact  bore,  and  did  so  with 
the  purpose  of  making  the  plaintiff  bear  & 
larger  share  of  the  burden  of  ti.e  support  of 
the  state  government  than  it  riiihtfully  should. 
The  contention  i>  rather  that  th'*  board  made 
a  grievous  mistake  in  placing  so  high  a  value, 
and  that  it  took  into  consideration  propc  ity 
outside  of  the  state,  and  gave  to  the  pro|)erty 
within  a  value  partly  deduced  from  that  with- 
out the  state.  The  testimony,  however,  does 
not  sustain  this  contention. 

The  certificate  of  the  state  board  does  not 
show  that  it  reached  its  determination  of  the 
value  of  the  proi>erty  in  Indiana  by  first  ascer- 
taining the  total  value  of  the  company's  prop- 
erlv,  and  then  dividing  it  on  the  mih-age  basis. 
It  simjily  shows  that  it  consideiod  the  mattf;rs 
which  by  the  statute  were  required  to  be  f>re- 
sented  to  it  by  Ihe  railroad  company,  as  well 
as  all  other  matters  which  in  its  judgment  bore 
upon  the  question  of  value,  and  from  such  con^ 
siileration  reached  the  result  announced,  to  wit, 
the  value  of  that  part  of  the  company's  road  io 
the  state  of  Indiana.  Evidencethat  there  were 
peculiar  matters  which  gave  to  portions  of  the 
road  outside  of  Indiana  "an  enormous  value  as 
compared  with  the*generallineoflheroad[430 
does  not  prove  that  the  board  did  not  take  those 
peculiar  matters  intoconsiderati(m.  On  the  con- 
trary, the  reasonable  presumption  is  that  if  it? 
attention  was  called  by  the  company  to  those 
facts  it  did  take  them  into  consideration  in  con- 
nection with  the  information  derived  from  the 
total  amount  of  stock  and  indebtedness  of  the 
company.  Indeed,  its  certificate  is  affirmative* 
ly  that  It  took  into  consideration  "all  o»her 
matters  appeitaining  thereto  that  would  a«!sist 
the  board  in  arriving  at  a  true  cash  value"  of 
the  parts  of  the  road  with  the  state  of  Indiana. 
That  the  aggregate  value  of  the  entire  property 
of  the  company  was  evidence  properly  receiv- 
able and  bearing  upon  the  qucs'ion  of  value  of 
that  part  in  Indiana  is  a  proposition  whieh,  as 
we  have  heretofore  said,  is  clearly  established 
both  on  reason  and  authority.  There  is  no  ev- 
idence that  the  board  had  before  it  or  consid- 
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ered  any  matter  in  reaching  its  dctermiDation 
which  was  uot  properly  receivable  and  proper- 
ly to  be  consitlerod.  A  comparison  of  the  aa- 
ft«  «Mnent  placed  by  the  boani  upon  the  prop- 
triv  of  this  plaintiff  with  thai  placed  by  it 
up'iii  other  roads,  or  portions  of  roads,  within 
ttic  state  is  immaterial  unless  counted  with  au 
olii-r  to  show  an  identity  in  vn'ue.  so  that  the 
case  narrows  itself  down  to  this:  Is  testimony 
that  the  value  placed  by  tlir  bojtrd  was  exces- 
sive, toiTither  with  icslimony  that  iH>rlions  of 
tiiv  road  outside  of  the  state  were  of  lar«^ely 
greater  valui*  than  any  similar  k'n.!;th  of  road 
V.  iLliinthe  state,  unaccompiinidl  with  evidence 
thai  the  board  reached  the  valuation  by  simply 
dividing:  the  total  value  of  the  company's  prop- 
erty on  a  mileage  basis,  or  that  it  failed  to  take 
iri!o  consideration  the  fact  of  such  excessive 
value  of  portions  outside  the  stale,  sullicient  to 
impeach  its  determination?  This  ({ucstion 
must  be  answered  in  the  ue>rative.  No  deter- 
xninatiun  of  asp'.'cial  board,  charged  under  the 
law  with  the  duty  of  placing  a  value  upon  prop- 
erty, can  be  successfully  impeached  by  such 
tueairre  testimony. 

Tiiese  are  all  the  questions  presented  in  this 
record,  and  notN\it«»>tarHling  the  shadow  cast 
upon  the  action  of  the  board  by  this  large  in- 
crease in  valuation,  we  are  forced  to  thi*  con- 
clusion not  only  that  the  act  is  not  (»pen  to  the 
4;? 7  iol»jeelioMS*uia(le  toils  consUtulionalily, 
Imi*  also  that  llir-re  is  no  sufllci«nt  Irsiimony  to 
JM'piach  the  conclusion  and  ditmuination  of 
:li(*»tati  board.  The  i'ldirnienlol  i  lie  supreme 
("urt  of  the  sta'e  of  Indiana  is,  tiierefore,  af- 
tirmed. 

Mr.  Jvftiirr  Jackson  did  not  hear  the  argu- 
mr-rits  in  thesi*  cases  or  take  any  part  in  their 
deci*iion. 

Mr.  .Inst ire  Harlan  dissenting: 
The  s:atutf  of  Indiana  of  March  Olh.  1801, 
as  construed  by  the  supreme  court  of  that  state, 
a»)thorized  the  state  board  of  tax  connnis- 
sioner.-*,  in  as.sessing  the  "railroad  track"  and 
'rollinLT  stock'"  of  the  company  in  the  slate,  to 
ascvrlnin  the  market  value  of  it,s  prop^^riy  and 
interests  of  evt-ry  kind,  within  and  vvitliout  the 
ftate,  iucludiu!:  capital  stock,  bonds,  earninirs, 
franchise,  equipment,  etc.;  and,  that  being 
done,  10  take  'iS  the  value  of  the  company's 
track  and  rolling  stock  in  Indiana  for  taxation 
•uch  proportion  of  that  a^grei;ate  amount  as 
the  number  of  miles  of  its  road  in  that  state 
b'-re  to  the  agmrijate  miles  of  its  roaii  or  roads 
wiiiHD  and  without  the  state.  And  by  this 
rul*»  of  valuation  the  stale  board  of  tax  com 
lai  .'ioners  seem  to  have  been  goverLed.  In 
the  oiBeial  report  by  the  board  of  its  proceed- 
ings for  1891,  showing  the  basis  on  which  the 
Values  of  the  railroads  and  parts  of  roads  with- 
in the  state  had  been  fixed,  it  is  said  that,  '*in 
arriving  at  the  basis  for  the  estimate  of  said 
values  the  board  baa  considered  the  coat  of  the 

1040 


construction  and  equipment  of  said  roads,  the 
market  value  of  the  stocks  and  bonds,  and  tlie 
gross  and  net  earnings  of  each  of  said  roads, 
and  all  other  matters  appertaining  thereto  That 
would  assist  the  board  in  arriving  at  a  true 
cash  value  of  the  same."  The  forms  of  prinY<*d 
returns  supplied  to  railroad  companies  show 
that  they  were  required  to  report  such  values 
and  earnings  in  respect  of  all  their  property  of 
every  kind,  wherever  situated.  Under  the 
mode  of  assessment  pursued,  property  vias 
taxed  in  Indiana  that  bad  no  situs  there/uhicb 
was  used  in  interstate  commerce  ou:$iide  of  In- 
diana, and  could  not  properly  be  includeti  in 
the  company'H  railroad  track  and  rollinirstoik 
in  that  slate.  I  am  of  opinirtn  that  thestatu(»'  a^ 
construed  and  'enforced  by  the  slate  ini-  -l-!{H 
posed  illegal  burdens  upon  inter>l;iteconiiin  rc«» 
under  the  guise  of  i;  valuation  lor  purpose-- of 
taxation  of  properly  within  the  state.  The 
board  ha«l  no  authority  to  impart  to  the  value 
of  railH'ad  track  and  rolling  stock,  within  the 
state,  any  part  of  the  value  of  the  company's 
various  interests  and  property  without  the 
state. 

There  was  some  contention  at  the  bar  as  to 
whetlur  the  state  board,  in  fact,  procee  led  ac- 
cordiiiLT  to  the  rule  of  valuation  to  which  I 
have  refeireJ.  If  I  am  in  error  in  Rayinir  that 
it  appears,  atrtrn»;>tively.  from  the  record,  that 
the  board  ;i|{'jic«l  ihat  rul<\  there  can  1m»  no 
di)ubtlhat  tin*  b^aie  court  const? ued  the  si.utute 
as  authori/in::;  the  adoption  of  such  a  rule  It 
is  e«]ually  clear  that  evidence  to  prove  that  the 
board  acted  U(Min  that  rule  was  olTered  ami  ex- 
cluilci,  and  that  a  proper  exeeption  was  taken. 
Such  aelion  upon  ilic  f»art  of  the  court  was  it- 
self suHieient  to  laisc  the  question  whether  the 
statute,  as  interpn  led  by  the  state  court,  and 
as  administered  by  the  state  authorities,  was 
not  obnoxious  to  the  objection  that  it  permitted 
ilic«;al  burdens  to  be  imposed,  under  the  guise 
of  local  taxation,  upon  interstate  commeree. 
and  the  iax:ition  of  property  not  within  the 
jurisdiction  of  Indiana. 

AVithout  referring  io  other  grounds  discussed 
attliebnr.  I  dissent  from  the  opinion  and  judg- 
ment in  this  case  upou  the  grounds  above 
stated. 

I  di.^scnt  upon  the  same  grounds  fiom  the 
opinion  and  judgment  in  cases  908  and  9i>«>. 

I  am  authorized  by  Mr.  Justice  Bromrn  to 
say  that  he  also  dissents. 

(No.  \m.) 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court. 

♦Case  No.  900.brought  by  the  Indianap  -AtlO 
olis  &  Vincenues  Railroad  Company  to  impeaeli 
the  assessment  made  by  the  same  board,  in  the 
same  year,  of  its  property,  is  so  nearly  like  \  tni 
in  its  material  features  that  no  separate  state 
ment  of  the  special  fads  is  necessary,  and  in 
that  case,  too,  the  judgment  of  the  supreme 
court  of  the  state  oi  Indiana  will  be  afYirmed. 
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THE  CLEVELAND,  CINCINNATI.  CHI- 
CAGO ct  8T.  LOUIS  RAILWAY  COM- 
PANY.  Plff,  in  Err,, 

V. 

VICTOR     M.   BACKUS,   as    Treasurer    of 
Marion  Couutj,  lodiana. 

(See  S.  C.  Reporter's  ed.  430-417.) 

Cane  followed— re ciew  of  state  court — vahjntion 
of  projicrtff — r  tilroad — interstate  commerce— 
tal»i^.  of  riilioad — continuous  road — state 
pcnrer  to  lox — rule  of  taxation — property  en- 
gaged in  interstate  commerce, 

\.  Pitfsbur;?,  a  C.  &  St.  L.  R.  Co.  v.  Backus,  ante^ 
p.  laa.  followed. 

S.  It  is  not  within  the  province  of  this  court  to  re- 
view any  ciuosiioa  as  to  the  admission  or  rejec- 
tion of  tc-tlmony  in  tlie  state  court  whi(*h  docs 
not  loar  directly  upon  some  matter  of  a  Federal 
nature. 

S.  If  an  assesjuinir  board,  seeking  to  assess  for  pur- 
poses of  taxation  a  part  or  a  roail  within  a  state, 
the  other  p  irt  of  which  i^  in  an  adjoluiu);  stuto, 
a'^ccrtains  the  value  of  the  whole  liue  a>  a  suivle 
pr«j|>erty,  and  then  determines  ihe  value  of  that 
within  the  state,  upon  the  mUoH^e  basis,  that  is 
not  a  vulunriou  of  property  outside  of  the  Biate« 
if  no  s|»ecial  circumstances  exist  to  distinguish 
between  tiie  conditions  m  the  two  states  such  as 
terminal  facilities  of  euormous  value  in  one  and 
not  in  unoihpr. 

<i.  It  is  not  uocossary  that  the  a<i«e<s1nff  board  of 
a  state  in  order  to  keep  within  the  limits  of  state 
juris  lictiou  shall  treat  the  part  of  a  rnilriiad 
within  the  state  as  aa  indepeudont  line,  discon- 


nected from  the  part  without,  and  place  upon 
that  property  only  the  value  which  can  be  irlvon 
to  it  if  operated  separately  from  thc>  balance  of 
the  road. 

5.  Where  an  assessing  board  Is  cbargred  with  the 
duty  of  valuinK  a  certain  number  ot  miles  of  rail- 
road within  a  state  forming  part  of  a  line  of  rond 
runuintr  into  another  stale,  and  assesses  th<Me 
miles  of  road  at  their  actual  cash  value  deters 
mined  on  a  milcaffo  basis,  this  is  not  placiuj?  a 
bur  len  upon  interstate  commerce,  beyond  the 
power  of  the  state,  simply  becau^o  the  value  of 
that  railroad  us  a  whole  is  created  partly— and 
perhaps  larirely— by  the  intereituto  oommcrce 
which  if  is  doin^r. 

6.  The  true  value  of  a  line  of  rollro'^d  is  something 
more  than  an  aKirroratitm  ot  the  values  of  sepa- 
rate parts  of  it,  oponited  8et>aratPly:  it  Is  the  agr- 
frre>;ate  of  those  values  plus  that  ansiuff  from  a 
connected  operation  of  the  whole. 

7.  When  a  railroad  runs  into  two  states  each  state 
is  entitled  to  consider  as  within  its  territorial 
jurisdiction  and  subject  to  the  Imrdens  of  Its 
taxes  the  proportionate  shire  »»f  the  value  flow- 
\r\s  from  the  operation  of  the  entire  mileage  as  a 
8in:?le  continuous  road. 

8.  While  no  state  can  impose  any  tax  or  burden 
upon  (he  privilege  of  doin-z  the  bii«incss  of  Inter- 
state commerce,  yet  It  has  the  unquestioned  rlcrht 
to  place  a  property  tax  on  the  iustrumcutalitics 
ebfruffed  in  such  commerce. 

9.  The  rule  of  property  taxation  is  thjit  the  value 
of  the  property  is  the  basis  of  taxation:  the  vilue 
of  proi)erty  results  from  the  use  to  which  it  Is 
put  and  varies  with  the  proOtubleness  uf  i  hat  use. 

10.  The  rule  of  all  nropertv  taxat1«m  is  tlio  rule  of 
value,  and  by  that  rule  pro|M'rtv  en'.'Mictl  in  In- 
terstate  commerce  is  controlled    the  &une   as 


Note.— ^>«  to  ichnt  is  (fue  "i»r«r'-&j  of  law,**  see 
note  t<i  Pearson  v.  Yewdall.  21:  4^Irt. 

As  tit  1th  Amcn(lin*-iit  to  United  f^t  itcs  Cf^nAtitn- 
tltni^  its constnicLiim  and  effect,  tii^  note  to  United 
6tat«*s  V.  ltees(\  Zi:  5G:i. 

As  to  direct  laxef,  see  note  to  Seholey  v.  Rew, 
23:  U9. 

As  tn  power  of  states  to  tax.  see  note  to  Dobbins 
V.  Kric  County.  10:  10^. 

Tluit  taxation  of  stuck  or  shares  in  corporation 
dftfs  u*d  im;air  ol.l'j.iiion  of  c  uilracts:  taxation  of 
shares  of  iiatinnalliani.s  ana  e  '  crvurporationit,  see 
note  to  Proviueuce  Bank  v.  liillinirs,  7:  95». 

A6  to  exemption  from  taxation;  uhcther  a  Cf*titract 
ornot;  not  imp^ie./,  see  note  to  Tucker  v.  Furj^u- 
eon,  '£i:  K)5. 

Ax  tn  when  an  injunction  to  restrain  the  CftUcction  of 
a  tax  will  be  uruuted,  see  note  to  Dows  v.  Chicago, 
»h  0->. 

State  and  Federal  pmrcr  or.  •  rornmeree;  what  is 
areiful  niouof  intct  i<iic  imnnALrcc;  license  tax  un 
|)cdt  /t  r«t,  ntjents  and  c/ti/inwe»«;  police  power. 

The  power  of  CoM;rres8  to  regrulate  commerce 
between  the  states  attaches  only  upon  the  actual 
delivery  ot  properly  to  a  common  carrier  for 
tiuf's'porta'ion,  <»r  the  actual  cimimcuc'-ment  of  Its 
tran-ier  to  another  state  and  continues  until  it  has 
readied  such  other  state  and  becotnesminirh^d  with 
the  trenerul  moss  of  property  therein.  Ke  Greene, 
fci  F«Ml.  Kep.  104. 

Sliipiiients  between  points  within  the  same  state 
di»  not  constitute  intei-slate  commerce  because 
niatle  on  a  railroad  which  extends  into  another 
suiie.  Caii'plxMl  V.  ChieaiBTO.  M.  &.  St.  P.  R.  Co.  17 
L.  K.  A.  44;J,  4  Inters.  Com.  Kep.  203. 

A  s'atine  denviujf  the  riffht  of  a  corporation  of 
another  state  to  briuff  an  action  within  the  state 
utiiil  it  has  tiled  its  articles  of  incorporation  therein 
Iff  inoperative  as  to  an  action  brought  for  the  pur- 
la^  U.  S.  U.  8.,  Book  38. 


ehnse  price  of  (roods  sold  within  the  slate  by  e«»iu- 
mercial  a}i"entsor<lruramcrs.  astlii>«  eonstitutes  in- 
terstate Commerce.  Rateman  v.  Western  Star  .Mill. 
Co.  4  Inters.  Com.  Rep.  '-;60. 

The  imposition  by  the  state  of  a  franchise  tnx 
based  upon  the  capital  I  of  a  tele)rraph  ctunpany 
eiuployed  within  the  state  is  not  an  iinpo.yitiou  on 
interstate  commerce.  People  v.  Campbell,  70  II  uui 
507. 

The  leylsla'  Ive  regulation  of  tolb  for  the  use  of 
a  bridjreowne  1  by  a  domestic  corpora* ion  andcon- 
nectiii;r  two  states  is  not  a  re<rulatiou  of  Interstate 
commerce.  Com.  v.  Covinertou  &  C  Rridxo  Co.  14 
Ky.  L.  Kep.  9%.  54  Am.  &  Bufr.  R.  Cas.  Ml, 

Makini;  a  railroad  eompany  liable  lor  tires  set  by 
by  Its  enirines  or  on  Its  ri^rht  of  way  is  not  a  regu- 
lation of  commerce  nmoufr  the  stiites.  Mct^andlesa 
v.  Kicnmond  &  D.  R.  Co.  18  L.  It.  A.  440. 38  S.  C.  103. 

A  license  fee  imposed  by  a  city  upon  each  pole 
and  a  mile  of  wire  erected  by  a  telegraph  company 
is  not  Invalid  as  a  restraint  upon  the  instruments 
of  Interstate  commerce  and  communication.  Phil- 
adelphia V.  Postal Tele>f. Cable  Co.  67  Hun.  21. 

A  state  revenue  law  mnklnpr  the  occupition  of 
snmt>le  sellers  and  solicitors  a  privilp}*:e.  and  re- 
quiriii;<  all  persons  selMnpr  (roods  by  nam  pie  to.  or 
takin;r  orders  from  consumers,  to  puy  an  annual 
license  or  privlleue  tax.  is  a  tax  up(m  interHtate 
commerce  tn  so  far  as  it  applies  to  noiirei»i«ient 
drummers  selUnur  within  the  st  ite.  for  noure.-'i-ltMit 
principala.  groods  at  the  time  sitnatiMl  or  to  be  nmn- 
ufucturod  without  the  state,  llurlurd  v. State,  01 
Tenn.  OOa. 

The  ordinance  of  the  city  of  Chicago  requring 
a  lieen-.e  fee  for  steam  tiurl>«>3ts  navisraiin^  tiie 
Chicago  river,  which  bonis  were  enya'/ed  In  the 
coastin^r  and  forelirn  trade  and  in  towing'  ve^els 
euKuged  in  interstate  commerce  is  in vahd.  llur- 
moo  V.  Chicago.  147  U.  &  dU6  (87: 216.) 
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I>ropcrt7  enffaged  Id  commerce  within  the  wtafe, 
this  does  not  cast  a  burden  on  interstate  com- 
merce. 

[No.  908.] 

Argued  March  j?7,  f8,  1894,    Decided  May  2G, 

1S94, 

rl  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Indiana,  to  review  a  decree  of  that 
court,  afflrming  the  decree  of  the  superior 
court  of  Marion  county,  in  tbat  state,  in  favor 
of  the  defendant.  Victor  M.  Backus,  treasurer 
of  said  county,  in  an  action  brought  by  the 
Cleveland,  Cincinnati,  Chiranro  &  St.  Louis 
Railway  Company,  plaintiff,  to  restrain  the 
collection  of  taxes  upon  tbe  property  of  said 
company,  etc.     Affirmed, 

Tbe  tarts  are  stated  in  tbe  oplnioxi. 

Mr.  John  T.  Dje  for  plaintifif  in  error. 

MenMVS,  Alonxo  Greene  Smith,  Atty. 
Gen.  of  Indiana,  William  A.  Ketcham, 
Albert ./.  Beteridge  and  John  W.  Kern  for  de- 
fendant in  error. 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court: 

Tbis  case  is  similar  to  tbe  two  just  decided, 
in  tbal  it  was  a  suit  brought  by  tbis  plaintiff 
in  tbe  same  court,  challenging  an  assessment 
of  its  railroad  property  for  the  same  year,  by 
the  same  board,  with  tbe  same  result  both  in 
tbe  trial  and  supreme  court  of  tbe  state. 
Hence  it  is  useless  to  reconsider  tbe  questions 
decided  in  those  cases  as  to  the  constitutional- 
ity of  the  act  itself,  or  those  which  depend 
solely  upon  like  testimony.     There  was,  bow- 


ever,  in  tbe  trial  of  this  case  a  more  elaboratc^ 
effort  to  show  that  tbe  state  board  included  in 
its  assessment  the  value  of  property  ouisidc 
tbe  state,  and  also  tbat  the  valuation  placed 
nominally  upon  the  propcity  within  the  slate 
was  largely  based  upon  inlerstite  business  done 
by  tbe  plaintitf,  and  thus,  as  is  claimed,  to 
tbat  extent,  placed  a  direct  burden  upon  inter- 
state commerce,  which,  it  is  conceded,  is  be- 
yond tbe  power  of  tbe  state  to  cast.  It  be- 
comes necessary,  therefore,  to  notice  a  little  in 
detail  the  testimony  which  was  received,  as 
well  as  that  which  was  excluded  od  the  hear- 
ing. 

It  may  be  premised  tbat  there  was  much 
testimony  of  a  character  similar  to  that  given 
in  tbe  other  cases.  Beyond  tbat,  there  was  a 
large  amount  of  testimony  received  as  well  as 
some  offered  and  rejected  for  tbe  purpose  of 
showing  what  was  presented  to  tbe  board  for 
consideration,  the  method  by  *  which  it  [441 
reached  its  conclusions,  and  the  elements  which 
entered  into  its  estimate  of  value.  The  princi- 
pal witness  relied  on  in  respect  to  these  mat- 
ters was  tbe  secretary  of  stale,  a  memlier  of  tbe 
board.  By  him  it  was  proved  tbatnowitnei's  was 
sworn  and  examined,  and  no  inquiry  made  in 
that  way,  as  to  tbe  value  of  Ibis  property.  It 
appeared  that  tbe  return  made  by  tbe  company 
was  before  the  board  for  consideration.  The 
court  ruled  out  an  offer  to  prove  that  outside 
of  such  return  no  books,  papers,  or  documents, 
except  Poor's  Manual  and  the  Investor's  Guide, 
were  produced  before  the  board,  or  considered 
by  it  In  making  tbe  as8es<»ment;  tbat  Poor's 
3ianual  was  used  by  it  for  data  upon  which  to 


State  lej^sIatloD  probihitinsr  the  sale  of  an  article 
ImitHiinir  or  rcsembhngr  butter  cannot  Interfere 
with  the  9ale  of  oieomiirirarine  imported  from  an- 
other state,  In  the  original  packiiRe  bcarlni?  a 
United  States  revenue  stamp,  by  a  pei-pon  holdlny^ 
a  f*niied  Stntes  license  for  its  sale.  Wuteibury 
T.  Euan,  3  Misc.  855. 

A  state  law  is  void  as  an  interference  with  inter- 
state commerce  in  so  fur  as  it  requires  oritfinal 
packages  of  baking  powder,  not  d(  ietcrioiis  to 
beiilth.  maniitHctured  in  another  state,  by  citizens 
thereof  and  imported  into  the  former  state,  to  be 
labeled  in  any  particular  manner,  and  imposes  a 
penalty  for  such  sale  when  not  so  labeled.  He  Ware* 
63  Fed.  Rep.  788. 

A  state  statute  prohibiting  the  sate  of  seed  unless 
tbe  year  in  which  it  is  grown  is  plainly  marked  on 
each  package,  except  on  a  sale  of  seed  in  open  bullc 
by  farmers  to  other  farmers  or  gardeners,  is  void  as 
to  seed  brought  from  another  state  and  sold  in 
original  packages,  lie  Sanders,  18  L.  R.  A.  6i9, 62 
Fed.  Hep.  802. 

Tlie  police  power  of  a  state  insubordinate  to  that 
of  Congress  to  regulate  commerce  t)etween  the 
states.    Com.  v.  Paul,  10  Pa.  Co.  Ct.  332. 

The  power  of  Congress  to  rejrulate  commerce 
among  the  states  does  not  embrace  commerce 
which  is  completely  internal  ortKJtween  different 
parts  of  tlie  samestate.  Lehiirh  Valley  R.  Co.  v. 
Pcnii8>  IvaniJi,  145  U.  S.  102  (38;  672). 

In  the  carriage  of  freight  and  passengers  ))etween 
two  points  in  one  state,  the  mere  passage  over  the 
soil  of  another  st:ite  does  not  render  that  business 
foreign  which  is  otlicrwi^e  domestic.  Lehigh  Val- 
ley H.  Co.  V.  PcnnsylvaMio,  wpra, 

A  state  statute  requiring  railway  officers  to  as- 
sign the  passengers  to  coaches  or  compartments  set 
apart  for  the  race  to  which  they  belong  is  a  regu- 
lation of  commerce,  which,  though  valid  as  applied  | 
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to  domestic  pass*  ngers,  is  unconstitutional  as  ap- 
plied to  interstate  passengers.  State  v.  Hicks,  H 
La.  Ann.  770. 

Tbe  Maine  statute  which  makes  railroad  tickets 
good  for  SIX  years,  with  the  right  of  the  holder  to 
stop  off  at  usual  stopping  places,  cannot  be  held  to 
apply  to  a  ticket  purchased  in  Canada  lor  a  coa- 
tinuous  passage  over  defeo'lant's  road  item  that 
l3.>tfiiiiion  through  Vermont  and  New  Hampshire 
into  Maine,  since,  appliod  to  such  a  case,  the  stat- 
ute would  be  unconstitutional  as  int-erfering  with 
both  state  and  foreign  commerce.  Lafarier  v. 
Grand  Trunk  It  Co.  84  Me.  286. 

Tbe  regulation  of  the  charges  of  a  grain  elevator 
is  not  a  regulation  of  interstate  comraei-co.  al- 
though the  grain  passing  through  it  is  brought 
from  another  state.  Iludd  v.  New  York,  143  U.  S. 
517  Oi6: 247).  4  Inters.  Com.  Rep.  45. 

A  statute  prohibiting  the  shipment  out  of  the 
state  of  oysters  taken  in  the  watcra  of  the  state, 
while  they  are  in  shells,  and  also  prohibiUng 
the  taking  of  Huch  oysters  by  any  person  who  w  not 
a  resident  of  the  state,  is  not  unconstitutional  as  a 
regulation  of  interstate  commerce.  State  v.  Kar- 
rub,  15  L.  R.  A.  701,  4  Inters.  Com.  Rep.  90,  05  Alu. 
176. 

A  state  statute  prohibiting  game  birds  to  be 
kille<l  for  the  purpose  of  conveying  them  out  of 
the  state  is  not  an  unlawful  interference  with 
interstate  commerce.  State  v.  Goer,  13  L.  R.  A. 
804,  61  Conn.  141.  3  Inters.  Com.  Hop.  7a2. 

N.  Y.  Laws  1846,  chap.  62,  imposing  a  duty  upon 
forei;rM  goods  sold  at  auction,  as  applied  to  salc^ 
not  in  the  original  paekHj;es  in  which  they  were 
imported,  but  in  the  separate  packages  contained 
in  sucli  original  packages,  is  not  an  uuautboriied 
interference  with  commerce  by  the  state.  People- 
V.  WUmerdinflT,  62  Hun,  .101. 

A  state  statute  compelling   the   •blpmeot  of 
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ba»e  the  awessment;  and  ppeciflcally  Ihnt  \hh  • 
was  the  only  evidence  which  it  hnd  as  to  ihc 
niimttcr  of  miles  owned  and  leased  by  the 
plaintiff,  the  state  in  which  they  were  located, 
iiml  the  various  iDCumbrances  upon  the  differ- 
ent lines  of  road  inchided  in  the  system  be- 
loD&ing  to  the  plain* iff.  It  whs  shown  that 
plaintiff  appeared  before  the  board  by  ita  offi- 
cers, with  such  statements  as  they  desired  to 
make,  and  also  that  other  individuals  (es- 
pecially an  attorney  representing  Marion 
county,  one  of  the  counties  through  which 
the  road  of  the  plaintiff  runs)  appeared  and 
made  arcuments.  A  series  of  questions  was 
put  to  the  witness,  of  which  this  is  a  sample: 

'•Q.  In  the  assessment  of  the  Cincinnati,  La 
Fayette  &  Chicago  Railway,  extending  from 
Tfliiplelon,  Indiana,  to  the  Illinois  state  line," 
(one  of  the  lines  in  plaintiff's  system  and  in- 
cluded in  the  assessment)  "in  aVrivin<?  at  the 
basis  for  the  es-timate  of  the  value  which  you 
placed  upon  the  mam  line  of  that  road,  did 
you  consider  the  market  value  of  any  stocks; 
and,  if  so,  of  what  stocks  did  you  consider  the 
maikct  value?" 

— but  the  court  ruled  the  question  out  on  the  ' 
Ifround  that  it  was  an  attempt  to  inquire  into 
the  mental  processes  of  members  of  the  board. 
At  the  time  counsel  for  the  defendant  stated: 

•*  We  desire  to  let  the  record  show  at  this 
point,  may  the  court  please,  that  the  defend- 
ant will  interpose  no  objection  to  any  question 
a-^ked  by  the  plaintiff  as  to  whether  or  not  tbe 
Ktatc  board  of  tax  commissioners  assessed  and 
442  Jvahu'd  any  *bonds,storksoranythinp:  else 
outside  of  the  stale,  and  that  we  will  not  object 


to  any  question  asked  any  member  of  the  state 
boani  of  tax  commi«sioner8  as  to  whether  or 
not  that  board  assessed  anything  else  than 
mil  road  track  and  roiling  stock  inside  of  the 
state  of  Indiana." 

The  plaintiff  did  not,  however,  apparently 
care  to  take  advantage  of  this  offer.  Other 
questions  were  put  to  the  witness,  like  the  fol- 
lowing: 

"  In  assessing  the  Indianapolis  &  St.  Louis 
Railroad,  you  placed  the  main  track  at  $27,- 
900  per  mile,  while  you  assessed  the  main 
track  of  the  Terre  Uaute  &  Indianapolis  Rail- 
road at  $21,800  per  mile,  being  $G000  per 
mile  less  than  the  track  of  the  St.  Louis  divis- 
ion of  the  three  C's  &  St.  L.  or  the  I.  &  St. 
L.  raiboad.  Now,  in  making  this  assess- 
ment, $21,800  per  mile,  or  |27,900  per  mile 
upon  the  main  track  of  the  St.  Louis  division 
of  the  three  C's  &  St.  L.,  did  you  or  not  con- 
sider the  gross  earnings  of  the  three  C's  & 
St.  L.  railway,  including  earninirs  derived 
from  carrying  freight  and  passcni^ers  from 
points  within  to  points  without  the  state  of 
Indiana  or  through  the  state  of  Indiana,  while 
engaged  as  a  common  carrier  in  interstate 
connnerce?" 

— but  the  court  sustained  objections  to  all  of 
them.  The  witness  was  also  asked,  but  not 
permitted  to  answer: 

*'(J.  Did  you  fix  the  value  upon  the  St. 
Louis  division  of  the  three  C's  &  St.  L.  rail- 
way— I  moan  did  the  board — as  returned  to 
the  auditor  of  state  separately  or  did  you 
value  that  road  as  a  part  of  the  thiec  C's  & 
St.  L.  system  in  Ohio  and  in  Indiana,  and  did 


f  rciflrht  withlD  a  certain  time  after  delivery,  under  a 
|iciialty  for  default,  is  not  an  unconstttutionul 
rp»ruiiition  of  Interstate  corampice  as  to  freiMrht 
lor  shipmeuc  out  of  the  state  as  it  does  not  tend  to 
traiiimol  or  obstruct,  but  to  expedite  such  com- 
nicrce.  Pafffir  v.  Wtlmingrton,  C.  ft  A.  R.  Co.  14  L. 
It.  A.  SWJ,  100  N.  C.  279. 

A  RtntuiinK  prohibitinpr  the  manufacture,  sale  or 
rkiTcr  for  sale,  of  any  article  m  imitation  of  yellow 
I'Utter,  but  providing  that  it  shall  not  prohibit  the 
italo  of  olcomarfiTine  in  its  real  oharucter,  free  from 
nnythinir  that  looks  like  butter,  u  not  void  as  a 
rcuuhition  of  commerce,  even  as  applied  to  the 
mie  of  oleomaririne  in  the  oriiorinal  packagres  in 
Which  it  was  brought  from  another  Rtate.  Com.  v. 
Huntley.  15  L.  R.  A.  839, 156  Mhss.  1^36. 

A  merchandise  broker  may  be  required  as  a  oon- 
(fltiou  of  obtainlnflra  license  for  that  business,  to 
jtny  a  license  fee,  and.  In  addition,  2|  per  cent  upon 
liis  Kro^s  commission  trom  the  business,  inoludinsr 
that  which  is  wholly  Interstate.  Ficklen  t,  Shelby 
County  Taxing  Dist.  145  U.  S.  1  (36:01)1),  4  Inters. 
Com.  Ilep.  79. 

A  provisiim  of  the  Federal  Constitution  problbit- 
inff  discrimination  by  states  against  the  produce, 
olc,  of  other  stfites.  is  not  violated  by  Mo.  Rev. 
StHt.  ti  7-'ll,  7212.  7217,  prohibi ting  the  peddhngr  of 
l*Hiout  medicines  from  place  to  place  without  a 
lict'ii^,  and  flxinir  the  license  fee  for  peddllngr. 
Hate  v.  Sralthoon.  106  Me.  149. 

One  soliciting  orders  for  proods  from  house  to 
house  cannot  refuse  to  comply  with  thi*  terms  of  a 
liolice  ordinance  regulating  such  business,  which 
applies  to  all  alike,  on  the  ground  that  he  is  en- 
ga^ted  in  interstate  commerce  because  be  is  work- 
ing for  a  person  domiciled  in  another  state,  and 
Pimply  exhibits  stimples  and  takes  orders  which  are 
fii'ed  by  another  agent  or  by  express.    TitusvUle 
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V.  Rrrnnan,  14  L.  R.  A.  100. 8  Inters.  Com.  Rep.  735, 
143  Pa.  642. 

A  city  ordinance  Imposing  a  license  on  pei-sons 
canvassing  for  goods  or  books  within  the  city  is  an 
attempt  to  regulate  interstate  commerce  in  so  far 
as  it  atrects  a  canvasser  for  one  doing  business  in 
another  state,  even  though  he  has  a  branch  office 
within  the  city  to  supply  canvassers.  Re  Nichols, 
48  Fed.  Rep.  64. 

A  license  fee  demanded  of  a  manufacturer's 
airent  employed  to  seU  goods  by  sample  in  Louisi- 
ana, the  good  being  shipped  directly  from  the  fac- 
tory In  another  state  to  the  purchaser,  is  illegal  as 
a  tax  on  interstate  commerce.  McClellan  v.  Pet- 
tigrcw,  44  La.  Ann.  356. 

Persons  engaged  in  showing  samples  of  gooda 
manufactured  by  their  principal  at  his  residence 
in  another  state,  and  in  taking  orders  for  such 
goods,  which  are  transmitted  to  the  principal  to  be 
tilled,  cannot  be  compelled  to  pay  a  license  tax  by 
the  state  in  which  they  are  operating,  whether 
they  are  within  ita  statutory  definition  of  peddlers 
or  not.    Re  Spain,  14  L.  R.  A.  07,  47  Fed.  Rep.  208. 

A  statute  requiring  express  companies  doing 
business  in  a  state  to  pay  a  license  tax  of  $500 
where  they  operate  lees  than  100  miles  and  $1000 
for  over  100  miles,  is  unconstitutional  aa  an  at- 
tempted rrgulatloD  of  interstate  commerce.  Com, 
V.Smith.  92  Ky.  88. 

A  state  may,  until  legislation  on  the  subject  by 
Congress,  authorize  the  erection  of  a  bridge  across 
a  navigable  river  within  the  state  not  in  the  line  of 
general  commerce.    State  v.  Leighton,  83  Me.  419. 

The  police  power  of  a  state  cannot  be  exercised 
over  interstate  transportation  of  subjects  of  com- 
merce. Com.  V.  Chesapeake  ft  O.  R.  Co.  8  Inters. 
Com.  Rep.  306. 

A  state  oannot  prohibit  the  running  of  freight 
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you,  bavinp  rcnched  a  unit  of  vnlue  by  consid 
enng  the  wJiolc  system,  distribute  tbat  unit  of 
value  according  lo  miU'age  over  tbe  opernied 
an<l  loused  lines  and  pails  of  roads  id  Indiaua 
of  Mie  plaintilT?" 

AnoUier  ?ci  ies  of  questions  ^as  propounded, 
of  whicii  file  fol  owing  is  one: 

•'Q.  Did  yon  or  not.  in  a«s('«sing  and  fixin;; 
tbe  value  of  flic  St.  Louis  division  and  of  ibe 
Cbicnjj^o  division  and  of  the  leaded  and  oi)er- 
ated  lines  of  tlie  three  C's  &  St.  L.  railway  in 
the  Slate  of  Indinna,  place  or  add  an^lhinir  to 
tbe  value  of  said  liin'S  by  reason  of  tbe  fact 
that  it  bad  a  fmncbise?" 
i'l-JJ]  *Obje(.fi"ns  were  mnde  by  tbe  defend- 
ant to  the-^v*  qu(*<-ion8,  wbirb  were  nu'^lauied, 
but  afterwards.  \v  ben  I  lie  witness  wns  again  on 
tbesiand  tb'-(>bjcclions  were  withdrawn, wbere- 
U|»t)U  the  plainiilT  witlidrcw  all  tbe  questions 
except  the  one  wbicb  we  have  la^^t  quoted,  and 
to  thai  tbe  witness  answered,"  We  did  not;  no, 
iir." 

These  ref«Tences  are  probably  sufTicient  to 
fully  ]>resent  tb.-  ipi'sfi«»n3  for  consideration. 
It  will  not  be  cliiined  tbat  it  is  within  the 
province  of  this  court  to  review  any  question 
as  to  the  adnn'ssjon  or  rejection  of  te-timony 
^^bi'•ll  does  not  bear  directly  upon  S'une  mat- 
ter of  a  Federal  nature.  It  will  ue  noticed  that 


no  testimony  was  ruled  out  sbowincr,  or  tend 
ing  to  show,  wh^it  was  in  fuel  value.l  and  ;«s- 
Fosse.l  l)y  ii)e  slate  board.  Tlieie  im«s  also 
<tirect  te-iiniony  that  no  franchise  b<don2in«; 
to  the  pl'uniilT  was  estinvtted  in  m-ikiiig  tbe 
ass'>smcnt.  The  inquiry,  ihereforf,  in  view 
of  tbe  le*»iimony  r^'Cl  ived  and  thai  ollered  and 
rejoeiefl  is  narro\Aed  to  these  two  nuittcr-; 
First.  If  an  as>icwsi'»g  hoard,  .^cfkiiig  to  as'icss 
tor  purposes  of  taxation  a  part  (^f  a  road 
within  a  stale,  tbe  other  j>ari  ot  wldcli  is  in 
an  adjoining  state,  ascertains  the  v.il  a-  of  ilie 
whole  line  as  n  siniric  prt»p"rfy  and  llien  <leter 
mines  the  value  of  tuai  within  the  slaie.  upon 
[  tbe  mile  liie  ba-i-i.  is  tbit  a  v. dual  ion  of  pn»p 
'  erty  outside  of  tlie  .state,  and  ni!;si  the  M>se«s- 
I  ing  board,  in  or-ier  to  keep  vvitldu  the  lioits 
of  slate  juris. liitiou,  lyciiX  ihe  part  ol  I  lie 
road  wilbin  the  state  as  an  in-'ependent  li  e. 
disconnected  from  Wif  ptri  wif,  otil,  and  pi.co 
upon  tbat  |>rfM  'riy  onlv  the  value  which  cmi 
be  civcn  lo  it  if  opi  la'ed  scjVHratelv  fioui  the 
balance  of  the  ro  jd.  1>,  v'(»i  »1.  Wbere  an  ns- 
St'ssing  buMvd  i."»  cbar::id  with  tbe  dnty  rf 
valuin«r  a  ceitHin  ninnlMT  •>f  miles  of  r  ihoid 
within  a  state  tornrnir  part  rif  a  line  of  roud 
runnini:  into  another  slate,  ami  asMsses  ibo.^ 
I  miles  of  road  at  tiieir  actual  casb  value  d«ter- 
mincd  on  a   mileage  basis,  is  this  placing  a 


trainji  on  Sundnys.  so  far  as  they  are  <njrnffpf1  in  in- 
tr  Tsiate  cotumerce.  Cum.  v.  Cbeaapeukc  6c  O.  LC. 
Co.  tniina. 

A  stiit<vstatnte  prohibiting froiprht  trahisninnin? 
on  Sun'lay  !)vlween  sunrise  ami  sunscr.  exet-pt 
witli  hvesioclior  perlBliatdc  freight  or  l«>  conipletc 
a  irjp  wliieti  ean  be  flnisheU  belore  0  A.  M..  is  in- 
T2ili«l  as  a  ro^'ohition  of  c  'ninierce.  so  fur  h-^  II  ap- 
plies lohiterstarc  freljrln  ti-ains.  Norioll<  A:  W.  It. 
<n.  V.  Com.  13  L.  U.  A.  107,  3  Intei-s.  Com.  ItLp.OTl, 
baVu.  95. 

A  eoiiimct  of  Bhfpmonl  ton  city  in  the  same  state 
as  lliu  plnce  of  shipment  is  n<tt  interstate  eom- 
morce.  allliou<?h  the  yards  in  which  tlie  fiv  i^ht  is 
unloadri]  extend  intoanotlior state, and  the  trei»lit 
is  aeiuiiily  uiiloudr><i  in  HUi.h  <iiher  state,  and  the 
ydace  of  business  of  ihe  contJijrnee  is  also  therein. 
Scainiiion  v.  Kaiiiras  City,  St.  J.  &  C.  li.  H.  Co.  41  Mo. 
iipp.  101. 

A  piiekaore  of  intoxieatinir  liquors  In  the  posses- 
sion of  H  carrier  in  I  ranitit  from  one  state  to  another 
for  delivery  in  tbe  latter  is  intei-giate  commerce 
and  under  the  exclusive  Jurisdiction  of  < 'ony-ress: 
and  stale  process  for  Its  seizure  before  brol<en  or 
delivered  to  ttie  conBl«neei»  void.  State  v.  Intoxl- 
€atin;r  Liquors.  3  Iniern.  Com.  Kcp.  581.  H3  Me.  luS. 

Aric.  Act  of  Aprii  3. 1K89,  to  re^ruiate  tbe  sale  of 
wine  in  A  rknnsas.iu  so  faras  it  authorizes  the  sale  of 
wine  made  from  Krapes  irrown  on  premises  within 
the  state,  and  prohibits  the  ssdeof  wine,  luude  out 
of  trrapes  prown  out  of  the  stale,  violates  the  Fed- 
eral Constitution.  State  v.  Ucschutup,  8  Inters. 
Com.  Itep.  570, 53  A  rk.  4i'0. 

A  state  cannot,  under  the  ffuise  of  exerting  its 
police  powers  or  ot  enacting  Inspection  laws.  n»Hke 
diMM-iiuinatioi)>aLranisi  the  produt^rs-.uxl  indu8tri(^ 
of  some  ot  the  states  in  favor  of  tlie  products  and 
JnduRtries  of  Its  own  or  of  ntlnT  states.  Itrimmer  v. 
Hehman,  lI?  U.  S.  78  (31.  8(W>.3  InU'rs.  Com.  Hep. 
4.iV.  V^)i-ht  v  Wrijrhl.  141  U.S.  fi2  ta').  61S). 

A  state  act  maklntr  It  a  misdemeanor  to  sell  cat- 
tl«'  without  u»«p«'ef  jott,  b  lore  sliupliter  within  the 
Stale,  viohit4>s  the  i-oinmerce  clausi;  of  tlie  Fe«Ieral 
Consiituiii»n.  State  v.  Klein,  3  lulcrs.  Com.  Hop. 
tra.  l,'»jlnd.  C8. 

The  exaction  of  a  license  fee  for  the  privilege  of 
purchasiuif  goods  to  be  shipped  to  another  state  is 


not  uncnnstitiitlonal  as  a  tax  iipoM  iiuei-Htote  rom- 
nicrce.  Itothermel  v.  Meyerh*,  9  L  U.  A.  Gui,  3 
liters.  Com.  Itep.  315,  130  Pa.  2:^0. 

A  lieens'?  t:ix  on  pc«i<II«rs  ts  not  an  nncoiwiliu- 
tional  reirnlation  of  ctimracreo.  lie  Uit<..ii.  ij;  f^ 
R.  A.  G.*4,  8  Maekcy.  311,  State  v.  Emert,  IJ  1*.  H.  A. 
2111,  3  Inters.  C\)m.  tJep.  5L»7,  KTl  Mu.  :i41. 

A  law  wlilcli  imi>o.0'5  a  license  tax  «*n  '.?ddler;  iji 
an  att'ini-tfd  repulation  of  commen.'e  and  uncon. 
Stitutioiial  so  far  as  it  applios  to  one  Koinir  imni 
house  to  house  scilintf  by  sainplos,  forv\  .odmjf  iht- 
orders  to  his  princii>:il  in  another stjiie,  and  on  n-- 
ceipt  ni  the  poods  deliverin?z  Ihcin  pi'i*si»:jally  Kr 
parte  Mwriay,  3  Intei-s.  Coin.  Hep.  574  \r.\  Ala  7S; 
Mel^uyhlin  v.  South  IVnd,  10  L.  U  A.  05:.  l::*;  liid. 
171. 

Thesollcitntion  of  orlers  for  books  nitbin  n  city 
by  an  apcnt  wiio  is,  like  liis  principal,  a  ciii/t*ii  of 
another  -^tate  to  which  all  orUer-i  a r*' sent  t4»  l>e 
tilh'd.  such  UMCiit  n-'ii  li'T  d"li\  erio  .•  Ihw  books  n'»r 
collectiii;*  anv  raoncv.  con-  itut*"-*  i  .K-r^iaie  c«irn- 
tnerce  and  an  ordin:iMce  rctjinriiip  a  lic«Mii«e  lor 
d  anir  such  busin'>H  is  void.  IteWli.ie.  II  L.  U.  A- 
:ii'4,  3  Inters.  Cora.  Kep.  531,  43  I'ed.  i;.'p.  ni3. 

One  hrinvrinp  poods  into  IC<*ntucky  from  m'.fhor 
state  for  the  purpose  of  peddlint?  them  is  "..ni  le, 
the  same  as  a  citizen  of  Kentucky,  lu  jiaya  iK-d- 
dler's  license  Imposed  by  the  Kemucli\  4ruiiit4», 
and  to  all  the  i>enalitics  fur  rcl  ushiii  to  do  so.  The 
statute  does  not  viohit-c  the  interstate*  comineiire 
( laiise  of  tie;  I'liited  States  ('ooslituiion.  ICutli  r. 
Farhy,  91  Ky.  314. 

A  t;ix  on  the  i»rivilepe  of  pelllnp  fermlzers  isa 
tax  on  the  fcrlili/eis  and  lla'refoiv  invMlid.  so  far 
as  it  reltitcs  to  Icriilizer*  Ijrouirht  from  oilier  si  Hies, 
beiiiy  a  t;ix  on  uitorsi^ite  coiiniierxie.  Amerii-aa 
Fertilizinp  Co,  v.  Noixh  Carolina  Itiianl  i)f  ApiM-ui- 
ture,  11  L.  IL  A.  17'J,  3  Inters.  Ct>m.  Uep.  a;C'.  43  Fed. 
ltc|).  ono. 

A  state  statute  which  requir^'S  from  the  ap'^nt 
of  an  exf>re8s  coni'aoy  m)t  incor|.ori*pd  by  tbe 
laws  of  thai  st^ite  a  licease  from  ttieuiiditor  of  pu»»- 
lic  a«-(-ouii!s  before  be  can  carry  on  any  bu^ilie^i 
for  such  company  in  the  state,  and  impot^inp  a 
fine  tor  the  violation  of  thesbitute.  is  repuKONnt 
lo  the  power  of  Conpress  to  repulate  cnu.ir.*  t\ii 
auioup  the  states,  where  a   part  of  the  busiitcw 
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burden  upon  interstate  commerce,  beyond  the 
power  of  ilie  slate,  simply  because  the  value 
of  tlint  railroad  as  a  wliole  is  created  partly — 
and  perhaps  lar.L'ely— by  the  interstate  com- 
uiprce  which  it  is  doinq? 

With  rcgjird  to  the  tirst  quoslion,  it  Is  as- 
sumed that  1)0  special  circumsiuncesexist  to  dis- 
444]  (iiiguish  between  Uie  ^conditions  in  the 
two  siuies,  such  as  (crminal  fariliiies  of  ennr- 1 
mous  vulueinone  nndnolin  anc»tbor.  With  this 
assumption  the  tir>t  question  must  he  answered 
in  flic  negative.  The  true  value  of  a  line  of 
railroad  is  8oiiir>tbit)«;  more  tlian  an  aggrcga- 
tioii  of  the  values  of  separate  parts  of  it, 
operated  separately.  It  is  the  aggregate  of 
those  vmIucs  plus  that  arisinir  from  a  connected 
openitiou  of  the  w  hole,  and  each  part  of  the 
road  contributes  not  merely  the  value  arising 
fiom  its  independent  operation,  hut  its  mile- 
ace  proportion  of  that  flowing  from  a  con- 
tinufius  and  couuecied  operation  of  the 
whole.  This  is  no  denial  of  the  mathematical 
proposition  t'.iat  the  whole  is  equal  to  the  sum 
of  all  lis  parts,  because  there  is  a  value  created 
by  and  resulluig  from  the  combined  operation 
of  all  its  parts  as  one  continuous  line.  This  is 
Fomethirur  which  does  not  exist,  and  cannot 
exist,  until  the  combination  is  formed.       A 


notable  illustration  of  this  was  in  the  New 
York  Central  Railroad  consolidation.  Many 
years  ago  the  distance  between  Albany  and 
buffalo  was  occupied  by  three  or  four  com  pa- 
nics, each  operating  its  own  line  of  road,  and 
together  connecting  the  t^  o  cil  ies.  The  several 
companies  were  united  and  formed  the  New 
York  Central  Railroad  Company,  which  be- 
came the  owner  of  the  entire  line  between  Al- 
bany and  Buffalo,  and  operated  it  as  a  single 
roan.  Immediately  upon  the  consolidation  of 
these  companies,  and  the  operation  of  the  prop- 
erty as  a  single,  connected  line  of  railroad  be- 
tween Albany  and  Buffalo,  the  vulue  of  the 
pioperly  wus  recognized  in  the  market  as 
largely  in  excess  of  iheacrgregaie  of  the  values 
of  the  separate  properties.  It  is  unnecessary 
to  enter  into  any  inquiry  as  to  the  causes  of 
this.  It  is  enough  to  notice  the  fact.  Now, 
when  a  road  runs  into  two  states  eacli  state  is 
entitled  to  consider  as  within  its  territorial 
jurisdiction  and  subject  to  the  burdens  of  its 
taxes  what  may  perhaps  not  inaccuraielv  l)e 
described  as  the  proportionate  sh^re  of  the 
value  flowing  from  the  operation  of  the  entire 
mileage  as  a  single  continuous  rond.  It  is  not 
bound  to  enter  upon  a  disintegration  of  values 
and  attempt  to  extract  from  the  total  value  of 


done  by  the  n^ent  is  lnt<»n»tRte  business.    Crutcher 
v.  KentiieUy,  141  U.  S.  47  a't:  «0>. 

A  stiite  tux  on  tbe  bii(iint*8s  of  buyinsr  and  nclling 
"fntiin'H"  isnotatnxon  Interstate comnieroe.al- 
tlioiiuh  the  bus>inesA  is  carried  on  by  the  OKent  of  a 
citi/on  ol  uiinthiT  state,  who  solicits  orders  within 
the  Miiite  iiiiposniff  tiie  tax.  to  be  executed  out  of 
iu    yM'Xiii'Icr  v.  St^ite,  10  L.  R.  A.  850,86  Ga.L'4d. 

A  hiiih;  statute  which  requires  raiin»suls  to  pro- 
vide' «  |n»Mu;  jucfiininodations  for  tlie white  and 
coImi.  j  ra.' «•«<  is  n  if  hiu  tiie  power  of  the  state,  and 
Is  not  .\  I  -r'll  iiion  of  lrU<  r«f  ate  commerce.  Loulf*- 
villc,  N.  O.  a:  T.  U.  Co.  v.  .Mi- <is-«ippi,  1^3  U.  8.  687 
(.vJ:  Vd4).  3 Tn(or?.  Com.  i:e]».801. 

A  •'iii'e  stiuuii*  coiiif-elini^^  railroad  companies  to 
fiir:iish  jlotihlf  deekttd  vnvn  for  8h9<'p,  under  a 
l>oiitiliy  tor  t;.iiure  to  do  so  tind  limirintr  the  price 
per  cm  load,  is  wUl  ns  nil  attcinpl<-dre;ruhitioii  of 
c<miinrrce,  wlioti  applied  to  inier^uito  >lilpments. 
Still  I  Icy  V.  \V;ih;ish,  >r.  J,.  A:  P.  H.  Co.  8  L.  K.  A.  519, 
3  fnlcr.-.  C  .in.  IJcp.  17(5.  Id-l  Mo.  !:]"». 

N.  Y.  Laws  1-87,  chup.  IIG  sis  aiiu-ndrd  by  N.  Y". 
Lnwp,  I'K'.  .  h:»p.  180,  rcliit  n:r  to  the  heatlnpr  of 
ftcam  p5i''=">i:,'"or  rniJr-u  I  c-.ws.  are  police  reiriila- 
lioii^,  ami  are  nr)t  iinooi.s.iiuiional  as  belnc:  iiitrr- 
i«tuleco:i»iiM*rcf^  roy:iihitioii«.  People  v.  New  York, 
N.  H.  &  II.  It.  Co.  .Vi  J  fun,  400. 

A  licefme  t«x  nvs-ss  'd,  under  the  Pennsylvania 
act,  ii)iainst  a  rniin  tid  company  widchisa  corpora- 
tion of  Viryiuin,  tor  kccpintrRU  orlice  in  Philudel> 
phiu  i'or  the  iitieot  its  oincers.  stockholders,  agents 
and  employes,  is  iiMcunsriiutionul  as  u  tux  upon  j 
iuterbiiite  commerce,  when    tbe  company  is  en-  I 
Kaxed  in  Inloi'state  commerce.     Nort'dk  &  W.  R.  ' 
Cm.  v.  PeiiiiMvlvjinia,  136  U  S.  114  •34:304),  8  Inters. 
Cr^m.  Hep.  ITS. 

Tlic  KoMtncky  statute  roquirlnir  resident  ajcents  ' 
of  toroifrn  f.\pre«s  compaidcs  to  obt)iin  a  license 
from  theHt;itcuudltor,und  to  pay  the  fee  th*»refor,ls 
not  void  Bsaii  jitrvinot  to  rfirnlate  int»-rotate  cora- 
racrco.  Crutcher  v.  Com.  89  Ky.  6,  40  Am.  &Eug. 
K,  Ca<.  20. 

TIk*  iMi^iiH'ss  of  Jill  Mjicnt  being"  to  solicit  rasscn* 
ger  tr:;t!ic  out  oi  Cultforiiia  into  and  throiij^h  otlier 
stutos  to  New  York  city,  is  a  part  of  interstate 
conuncrce.  whirh  cannot  be  restricted  or  taxed  by 
a  raunicii>nl  corporation.  McCalJ  v.  California, 
186  U.  S.  101  (34:  301),  3  Inters.  Com.  Itep.  181. 

154  U.  8. 


A  state  statute  prohibit! nar  the  sale  of  iroods  bJT 
hawkers  or  peddlers  Is  not  void  as  a  re;;ulation  of 
commerce,  whf^re  there  is  no  discriminatloa 
against  nonresidents  or  goods  from  out  of  the 
siuto.    Com.  v.  Gardner,  7  L.  K.  A.  0(56. 13i  Pa.  lSI. 

A  state  tax  on  stove  rango  agents  selling  troods 
winch  are  in  the  state,  not  taking  orders  as  drum- 
mers, is  not  unconstitniioual  as  a  revriilation  of 
int'  rstate  commerce.  Uyucs  v.  Briggs,  41  Fed. 
Uep.  468. 

A  stale  statute  requiring  a  license  from  every 
pivldler  or  Itinerant  trader  by  sample  or  otherwise* 
unless  he  is  a  disabled  soldier  of  the  state,  is  un- 
constitutional as  a  regulation  of  commerce. 
Wrought  Iron  Range  Co.  v.  Johnson,  8  L.  B.  A.:!Td« 
3  Inters.  Com.  Rep.  146,  84  Ga.  754. 

An  ordinance  requiring  a  ilccn.se  tax  from  ped- 
dlers and  declaring  that  all  persons  belli n;r  goods 
from  house  to  house  by  retail,  from  Hamoles  or 
otherwise,  shall  be  deemed  peddlers,  is,  so  far  as 
relates  to  sales  mode  for  residents  or  other  states, 
void  as  a  regulatitm  of  commerce  in  violation  of 
the  Constitution  of  the  United  Stutes.  Re  Kimmeh 
8  Inters.  Com.  Rpp.  114,  41  Fed.  Rep.  773. 

A  state  statute  requiring  a  privilege  tax  of  an 
express  company  for  doing  business  in  the  state  is 
unconstitutional,  as  the  business  is  an  agency  of 
commerce.  Uniteil  States  Exp.  Co.  v.  Uemmiiig* 
way,  88  Fed.  Rep.  60. 

A  general  license  tax  on  a  telegraph  company 
doing  business  in  different  states  allects  its  entire 
bu8ine«i,  intei-state  as  well  as  doraesiic,  and  is  un* 
constitutional.  St.  Louis  v.  Western  U.Teleg.  Co. 
89  Fed.  Rep.  50. 

A  tax.  under  state  laws,  for  the  privlleore  of 
using  the  streets,  on  each  telegraph  or  telephone 
pole  erected  or  used  by  any  company  which  is  not, 
by  ordinance,  taxed  for  city  purposes  on  its  gross 
income,  is  a  regulation  of  commerce  and  void.  St. 
Louis  v.  Western  U.  Teleg.  Co.  mpra. 

The  imposition  of  a  license  tax  on  a  foreifrn 
traveling  afzeiit,  selling  goods  by  sample  for  his 
principal  doing  bu^^iness  without  the  state,  is  a 
regulation  of  interstate  commerce  and  invalid. 
Slate  V.  Aoree,  83  AIh.  110;  Ft.  Scott  v.  Pelton,89 
Kan.  764;  Asher  v.  Texas,  128  U.  8.  129  (32:  3C8;,S 
Inters.  Com.  Etep.  24L 
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the  entire  property  that  which  would  exist  if 
the  miles  of  road  within  the  state  were  operated 
44''>]*separately.  Take  the  case  of  a  railroad 
ruDnio?  from  Columbus,  Ohio,  to  Indiauapo 
lis,  Indiana.  Whatever  of  value  there  may 
be  resuUiiit;  from  the  continuous  operation  of 
that  road  is  partly  attributable  to  the  portion 
of  the  road  in  Indiana  and  partly  to  that  in 
Ohio,  and  each  state  has  an  equal  right  to 
reach  after  a  just  proportion  of  that  value, 
and  subject  it  to  its  taxing  processes.  The 
question  is,  how  can  equity  be  secured  be 
Iween  the  stales,  and  to  that  a  division  of  the 
value  of  the  entire  property  upon  the  mileage 
basis  is  the  ie^i^itimate  answer.  Taxing  a 
mili  ntre  share  of  that  in  Indiana  is  not  taxing 
property  outside  of  the  state. 

The  second  question  must  also  be  answered 
in  the  negative.  It  has  been  again  and  again 
said  by  this  court  that  while  no  state  could 
impose  any  lax  or  burden  upon  the  privilege 
of  doing  the  business  of  interstate  commerce, 
yet  it  had  the  unquestioned  right  to  place  a 
property  tax  on  the  instrumentalities  engaced 
in  such  commerce.  See  amon«r  many  other 
cases.  Marye  v.  Baltimore  d  0.  R.  Co.  127  U. 
t^.  117  [:J2:94];  Pullmnn  Palace  Car  Co.  v. 
IVnnfi^jtninin.  141  U.  S.  18  [535:  613],  3  Inters. 
Com.  Rep.  51)5. 

The  rule  of  property  taxation  is  that  the 
property  is  the  basis  of  taxation.  It  does  not 
mean  a  lax  u|)on  the  earnings  which  the  prop- 
erty m;ikes,  nor  for  the  privilege  of  using  the 
propel ly,  but  rests  solely  uj>on  the  value.  But 
the  value  of  property  results  from  the  use  to 
which  i(  is  put  and  varies  with  the  profitable- 
ness of  that  use,  present  and  prospective, 
act'ial  and  anticipated.  There  is  no  pecuniary 
value  outside  of  that  which  results  from  such 
use.  The  amount  and  profitable  character  of 
such  use  determines  the  value,  and  if  property 
is  taxed  at  its  actual  cash  value  it  is  taxed  up 
on  something  which  is  created  by  the  uses  to 
which  it  is  put.  In  the  nature  of  things  it  is 
practically  impossible— at  least  in  respect  to 
railroud  property — to  divide  its  value,  and  de- 
termine how  much  is  caused  by  one  use  to 
which  it  is  put  and  how  much  by  another. 
Take  the  case  before  us;  it  is  impossible  to  dis- 
integrate the  value  of  that  portion  of  the  road 
within  Indiana  and  determine  how  much  of 
that  value  spiings  from  its  use  in  doing  inter- 
state business,  and  how  much  from  its  use  in 
doing  business  wholly  within  the  state.  An 
4  4  6]  ^attempt  to  do  so  would  be  entering  upon 
a  mere  field  of  uncertainty  and  speculation. 
And  because  of  this  factit  is  something  which 
an  asse.<sing  board  is  not  required  to  attempt. 
Take  for  illustration,  property  whose  sole  use 
is  for  purposes  of  interstate  commerce,sucb  as 
A  bridge  over  the  Ohio  between  the  states  of 
Kentucky  and  Ohio.  From  that  springs  its 
entire  value.    Can  it  be  that  it  is  on  that  ac- 
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1  count  entirely  relieved  from  the  burden  of  state 
I  taxation?  VVill  it  be  said  that  the  taxation 
I  must  be  based  simply  on  the  cost,  w  hen  never 
I  was  it  held  that  the  cost  of  a  thing  is  the  test 
of  its  value?  Suppose  there  be  two  bridges 
over  the  Ohio,  the  cost  of  the  construction  of 
each  being  the  same,  one  between  OinciDnati 
and  Newport,  and  another  twenty  miles  beltiw 
and  where  there  is  nothing  but  a  small  village 
on  either  shore.  The  value  of  the  one  will, 
manifestly,  be  greater  than  that  of  the  other, 
and  that  excels  of  value  will  spring  sole'y 
from  the  larger  use  of  the  one  than  of  the 
other.  Must  an  assessing  bonrd  in  eith'T  state, 
assessing  that  portion  of  the  bridge  within  the 
state  for  purposes  of  taxation,  eliminate  all  of 
the  value  which  flows  from  the  use,  and  f»lace 
the  assessment  at  only  the  sum  remaining?  Il 
is  a  practical  impossibility.  Either  the  prop 
erty  must  be  declared  wholly  exempt  from 
state  taxation  or  taxed  at  its  vnlue,  irrcspeciivf 
of  the  causes  and  ur>es  which  have  brought 
about  such  value.  And  the  uniform  ruling  ot 
this  couit,  a  ruling  demanded  by  the  har- 
monious relations  between  the  states  and  th€ 
national  government,  has  anirnied  that  the 
full  disehargeof  no  duty  entrusted  to  the  latiei 
restiains  the  former  from  the  exercise  of  the 
power  of  equal  ta.vation  up<in  all  private  prop 
erty  within  its  territoritd  limits.  Ail  that  ha^ 
been  decided  is  that,  bcvoud  the  tn.vatioa  ol 
properly,  according  to  the  rule  of  oniinary 
property  taxation,  no  state  shall  attempt  tc 
impo.se  the  added  biinJen  of  a  license  or  othei 
tax  for  the  privilege  of  using,  constructini:,  oi 
operating  any  briago,  or  otner  instrumehtaliiy 
of  interstate  commerce,  or  for  carrying  on  ol 
such  commerce.  It  is  enough  for  the  slatt 
that  it  finds  within  its  bnrdeis  property  which 
is  of  a  certain  value.  What  ha<*  caused  thai 
value  isimmaterial.  It  is  protected  by  state  laws, 
*and  the  rule  of  all  property  taxation  is[4:47 
the  rule  of  value,  and  by  that  tu1#  property  en 
gaged  in  interstate  commerce  is  conirolled  the 
same  as  proiH'rty  engaged  in  commerce  within 
the  state.  Neither  is  this  an  attempt  to  do  by 
indirection  what  cannot  be  done  directly --that 
is,  to  cast  a  burden  on  intcislate  commerce.  It 
comes  rather  within  that  large  cla^  of  state 
action,  like  certnin  police  restraints,  which, 
while  indirectly  affecting,  cannot  be  considered 
as  a  regulation  of  interstate  commen-e,  or  a 
direct  burden  upon  its  free  exercise.  We 
atiswer  this  question,  therefore,  in  the  neg'itivf. 
These  are  the  only  matters  which  seem  to 
distinguish  this  case  from  the  two  preceding, 
and,  therefore,  the  judgment  of  the  supreme 
court  of  Indiana  is  atfirmed. 

Mr.  Justice  Jackson  did  not  hear  the 
arguments  in  this  case  or  take  part  in  its  deci& 
ion. 
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W.  G.  BRIMSON  ET  AU 
(Sbe  8.  C.  Ueporter*a  e<L  447-400.) 


Act  to  Regvlate  Commerce — power  cf  Con- 
grens^ajiprojnuite  vieans— judiciary  —  com- 
pelUng  testimony  before  Interstate  Comnurce 
ComiMssioii—due  process  of  law. 


L  The  12th  aertlon  of  the  Act  of  Feb.  4,  1887,  as 
ameiidcd  in  lSii9 and  1891,i8COD8tUiitiona land  val- 
id, 80  far  as  it  authorizes,  or  requii*es  the  circuit 
courts  of  the  United  States  to  use  their  process 
in  aid  ot  inquiries  before  the  luteivtate  Com. 
merco  Coninni8«*ion. 

2.  Conprrcss  has  plenary  power,  subject  to  the 
limitations  imposed  by  the  Constitution,  to  pre- 
scribe the  rule  by  which  commercu  among  the 
several  states  is  to  be  governed. 

S.  Conirress  may,  in  its  discretion,  employ  any 
appropriate  meaiis,  not  forbiddeu  by  the  Coiisti- 
tui  ion.  to  carry  into  eircct,and  accomplish  the  ob- 
joctd  of,  a  power  given  to  it  by  the  Constitution. 

4.  The  Judiciary  can  onty  Inquire  whether  the 
means  devised  by  Congress  in  the  execution  of  a 
powerirrunted  are  forbidden  by  the  Constitution. 

%,  A  proceeding  to  compel  iho  attendance  of  a 
witness  before  the  Interstate  Comnicrce  Com- 
mission, or  to  require  him  to  answer  questions 
put  to  him.  or  to  compel  the  production  of  books, 
documenttf  or  papers  In  his  possession  is  a  case  of 
which,  under  the  Constitution,  a  court  of  the 
United  States  may  tai<e  cown iz^nce. 

•.  In  matteis  of  contempt,  a  jury  is  not  required 
by  "due  process  of  law;"  courts  possess  the  power 
to  punish  for  contempt. 

[No.  b83.] 
Argued  Api^il  16, 17,1894.  Decided  May  S6,189JL 

APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  the  Uuiied  Slates  for  the  North- 
ern Distiirt  of  Illinois,  disinis<<ing  a  petition 
filed  by  the  Iutei8tate  Conitnerce  Commission 
under  the  Act  of  Con'ires.s  cniilled  **  Ao  Act 
to  Regulate  Commerce  "  of  February  4,  1887, 
and  amended  b^'  the  Acts  of  March  2,  1889,  and 
Feb.  10,  1891,  invoking  the  aid  of  the  circuit 
court  in  requiring  the  attendance  and  testi- 
mony of  witnesses  and  the  production  of  ducu- 
menis,  books  and  papers,  in  a  case  before  the 
aaid  Interstate  Commerce  Commission.  Be- 
versed,  and  cause  remanded  for  further  pro- 
ceedings. 
See  same  case  below.  58  Fed.  Rep.  476,  480. 


Messrs.  Lawrence  Maxwell,  Jr.,  SolieU 
tor  Gen,,  and  Geo.  F.  Edmunds,  for  appel* 
lant: 

The  Constitution  declares  that  Congress 
shall  have  power  'Mo  regulate  commerce  witii 
foreign  nations  and  among  the  several  states." 

The  power  to  regulate  commerce  necessarily 
and  confessedly  includes  the  power  to  proviae 
all  means  fairly  adapted  to  the  complete  exer- 
cise of  the  iwwer. 

Que  (and  perhaps  the  most  salutary  of  all) 
of  these  means  is  the  esiuMislimeut  of  a  na- 
tional, official  body,  by  whatever  name  si  vied, 
to  put  into  execution  the  principles  and  reuu- 
lations  declared  by  law,  and  in  so  doinir,  and, 
as  essentially  and  indispensably  a  part  thereof, 
to  investigate  the  course  and  practice  of  inter- 
state commerce  as  carried  on  l)y  ubomioever 
engaged  iu  it,  and  so  to  ascertain  whether  or 
not  it  is  carried  on  aecorJiug  to  the  requite- 
ments  of  law. 

Congress  possessed  the  power  of  maldng  ft 
the  legal  duty  of  every  such  earlier  and  of 
every  other  person  having  knowlt-dge  of  tlie 
subject  under  consideration,  to  appear,  on  due 
summons,  before  the  Commission  and  produce 
the  papers  and  give  the  evidence  it  or  he  mii:«»t 
possess  legitimately  relating  to  the  mutter  so 
lawfully  under  consideiation. 

Congress,  having  imposed  if,  could  provide 
the  natural  and  neiessary  means  of  coniix-llmij 
performance,  as  well  as  puuishiiig  uouper- 
formance  of  such  duty. 

The  natural,  nece^snry  and  only  lawful 
means  of  compelling  the  performance  of  anv 
legal  duly  (except  payment  of  taxes  and  mHi- 
lary  service,  etc.)  is  by  the  exertion  of  luo 
judiicial  power.  This  is  done  by  an  applica- 
tion to  a  court,  in  whatever  mode  or  form  ti;e 
law  may  provide,  by  the  party  entitled  to  have 
the  duty  performed,  agaiust  the  pailj  com- 
plained of. 

Such  a  proceeding  as  that  in  this  case  by  a 
party  having  a  statutory  staiiding  as  coinpli.n- 
ant  against  a  party  who  has  refused  to  perinnn 
a  duty  that  a  valid  statute  required  him  to 
perform  is,  within  the  very  letter  as  well  as  iho 
spirit  of  the  Constitution  a  "case"  and  a  •'con- 
troversy," which  the  judicial  power  was  esuib- 
blished  to  hear,  try,  and  dclcrminc. 

It  is  a  due  and  constant  exercise  of  the  judi- 
cial power  to  command  the  performance  of 
ony  duty  that  any  person  or  corporation  is 
legally  bound  to  perform,  either  to  the  public 
or  to  an  individual,  and  to  do  it  under  sucli 
modes  and  forms  of  procedure  as  the  legisla- 
tive power  shall  have  prescribed.  If  Congress 
has  no  power  to  impose  such  a  duty  the  judi- 
ciary can  neither  compel  a  performance  nor 
punish  a  nonperformance.    But  if  Congress 


Note.— ^«  to  vower  of  Congress  to  rctnOate  eom- 
-merce,  see  note  to  Gibbons  v.  Oydeo,  6:  28  and  to 
Bio  wo  v.  Maryland,  6:  (578. 

As  to  tnntiage  Cox,  see  note  to  Inman  88.  Go.  t. 
Tinker,  24: 118. 

As  to  interstate  commerce;  regulatUm  of;  power  of 
Congress,  how  far  exdtisive^  see  note  to  Gloucester 
Veiry  Go.  v.  Pennsylvania,  28: 158. 

As  to  power  of  Congress  to  control  commerce;  stcUe 
UatvU.  when  vaUd  q»  being  a  regulation  of  eom^ 
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merce:  drummers;  vessels;  radwayn;  telegraph  eom^ 
panies;  state  tax  on  commerce,  when  invalid^  see 
note  to  Harmon  v.  Chicago,  37:  216. 

As  to  vowers  of  court  to  punish  for  contempt,  see 
note  to  Ex  parte  Robinson.  22:  205. 

That  there  is  no  review  of  decree  punishing  for  con* 
temt^U  limits  to  rule,  see  note  to  New  Orleans  v. 
New  York  MhiI  8S.  Co.  22:  364. 

As  to  what  is  *'due  procest  of  Uno,**  see  note  to 
Pearson  t.  Tewdall.  24:  48ai 
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bftsand  exorci«c8  the  power  to  impose  such  a 
duty,  DO  mailer  to  whom  it  may  be  imputed, 
the  jiidioinry  is  bound  (if  the  hiw  has  so  pro 
^ideil)  10  hear  the  complaint  of  the  party  seek- 
ing piTformance,  and  to  decide  wlielher  llie 
oiner  partv  owes  tl  e  duty  demanded,  aud,  if 
the  duty  is  found  to  exist,  to  decree  its  per- 
fdiftian^'e. 

This  is  both  a  "ca«e"  and  a  "controversy" 
ar'.<in;X  nn'Ur  ihe  hiws  of  tlie  Uuitetl  Stales, 
and  lu  which  the  Unitefl  States  were,  in  sub- 
fitatxe  and  eflect,  parlies.  The  contiovrrsy 
had  two  oppofeinjj  paities  legally  interested  in 
it.  It  was  brouirlit  into  court  by  one  of  them. 
prMvin^  redress  and  the  performance  of  a  lej/al 
oldiuHtion  aiininsl  the  other.  The  court  liad 
Lcen  given  jurisdiction  of  that  very  class  of 
cases  aud  controversies.  The  mode  of  pro- 
Ct'iure  ^as  provided  for  by  law. 

The  a«imiiled  jurisdiction  of  the  courts  to 
bear  and  deteimiue  complaints  by  theComniis 
sion  for  disobedience  of  their  final  ordeis  upon 
caniers  is  of  precisely  the  same  le"jal  character 
8S  tlie  jurisdiciion  here  invokeil. 

It  is  the  province  of  the  legislative  and  not 
of  the  jmiieial  power  to  say  what  the  form  of 
procedure  and  remedy  shall  be  in  every  case 
of  an  officer  or  person  who  has  refused  to  do 
th-it  whit  b  a  valid  law  has  required  him  to  do, 
subject  of  Course  to  the  provisions  requiring 
inry  tiial,  etc.,  not  apiditablc  here.  In  cases 
like  the  pie«eut  one,  the  legislative  power  lias 
o'^<laied  that  the  pioecdure  shall  be  of  the 
c*'-  tacte-  emplo\ed  in  this  case. 

'I'lie  juiticiary  cannot  constitutionally  com- 
pel afiiiinalive  obedience  to  any  part  of  the 
irtorstate  commerce  acts  if  it  cannot  do  it  aa  to 
thi'^  part  of  them. 

liiiijbunin  affie,  2  U.  S.  2  Dall.  409  (1:  4S7); 
OsWn  V.  i'aukof  iJiUd  StnOs,  22  U.  S.  li 
V.  heat.  8H(G:2-i:i);  Unittil  t<ta1cn  w.  Fcrreira, 
r.l  C.  S.  r^  How.  45  (14:  41);  United  Sfatc8  v. 
j,L!>'hie,  G3  U.  S.  17  How.  020  (15:  SoC);  Dai 
T  jli'lolcn  I  (Htd  d'  Imp.  Co,  59  U.  S.  18  rb»w 
272  (15:  o7:2);  Ixcniitcky  &  L  Rruh/e  Co.  v. 
J.ovmifh  <t*  X.  It.  Co.  2  Inters.  Com.  lUp. 
851,  87  Fed.  Rep  013;  Fx  parte  Fumtt.  142 
tJ.  JS.  4VJ  (35:  10.S7  ;  roHft,it,iht\.  United  Stat cs, 
l-^s  U.  8.  214  {'.Ml  42tJi;  long  Yiie  Tln(j  v. 
VnitM  Statin,  149  \5.i>.  t;98  (37:  90'));  Ue  Pucifie 
11  torn,  82  Fe<i.  Rep  241;  Ca'>ai  d,  L.  Comts, 
▼.  Millomette  TranRp  tt-  A.  Co.  6  Or.  2 '9;  Pco 
f.e  7.  State  lii8.  Co,  19  31ich.  3l»2;  Ik  f.ippman, 
h  Ren.  95:  Re  Mcndor,  1  Abb.  (U.  S.)  317;  Ue 
Itcffan,  37  Fed.  Kep.  6t8. 

As  the  deer  e  of  the  court  below  was  based 
folely  upon  the  question  of  the  power  of  the 
c  urt  to  act  at  all,  the  matter  of  the  relevanry 
01  the  questions  asked  and  of  the  papers  culled 
lor  is  not  open  for  consideration  here. 

7',fMftovant  V.  United  Stntes,  148  U.  S.  214 
(87:  420);  Circuit  Court  of  Appeals  Act,  March 
6,  1891,  ^<  5,  6. 

Bui  if  the  propriety  of  the  action  of  the 
Commission  i.-*  now  open  for  review,  then  it  is 
insisted  that  the  questions  refused  to  be  an 
awered  and  the  papers  refused  to  bo  produced 
^'tre  relevant  to  the  subject-matter  under  con- 
•ifl'TRtiou  by  the  Commission. 

if  these  companies  were  enipieed  in  inter- 
■tnte  commerce,  there  was  nothin<^  connected 
^iih  any  pait  ol  their  affairs  tbai  the  commi»> 
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sion  had  not  a  rijzht  and  was  not  bound,  is 
case  of  complaint,  to  know,  not  ouly  who 
were  the  owners  of  their  stock  and  the  con- 
ti oilers  of  their  roads,  but  whether  they  or 
their  oflicers  were  owners  or  interested  in'  the 
steel  company,  whose  interstate  business  th< y 
were  transacting.  The  ht-aring  hati  just  l.-- 
gun.  Tlie  siatenienls  of  these  ollicers  wc'ti 
not  conclusive,  and  had  the  questions  L;*  u 
answered,  aud  the  books  produced  their  ik- 
nials  nu'^»hi  have  been  overcome  perhaps  l»y 
their  own  evidence.  But  the  examination  was 
susi)ended  at  the  Ihr.  shold  by  the  necessity  of 
applying  to  the  court  in  the  manner  before 
stated. 

IVrfeclly  analogous  to  the  Jurisdiction  ecu 
tended  for  here  are  many  instances  of  iniine- 
mi)rial  jurisdiction    where  the  principal  acd 
tinal  mailers  were  not  bi'fore  the  court  culleil 
upon  to  act.     Ainoni;  these  are: 

Injunctions  to  stay  was'e,  etc.,  pc^nding  suite 
at  law  to  irv  tiiles{A'//«'//v/^v.  Ih'aro,  113  U.  >. 
537  (28:  \m)\  Kinitlcr  \,  Clarh',  2  Hill.  i:.|. 
G17);  certiorari  (Siory,  Eq.  PI.  tj  18);  bii;^  i-; 
p«rpeiuate  testimony  iS«ory,  E<|.  Jur.  ^  1512. 
See  also  Act  of  17s7,  §  30);  hills  fur  exa?nin  i 
tion  of  wiinisses  (S'ory.  Eq.  PI.  ^  19:  .til 
see  Act  of  1827.  $5  2);  bills  of  djVeovny  iStnr. . 
Ek).  PI.  >i  19);  aud  the  judicial  <'oui*sV  «»!•  K  - 
tors  roiratorv.  10  Stat,  at  L.  030;  12  .^::.t.  at 
L.  709:  Kcv.'S^at.  4071;  ^c■>^Hi  v.  UniUd  Sr,:,s, 
Pet.  C.  C.  235;  Mexico  v.  Airanf/'^m,  5  J)u«t, 
034:  Kvchling  v.  Lfbcmmn,  9  Phila.  ItiU;  lU 
SpiCtish  Consul  at  JVew  York,  1  Ben.  2\i5. 

>.'ocouit  of  the  United  blates  can  exeicl-^ 
any  other  than  judicird  power,  and  it  eai.n  ' 
c.vetci-c  judicial  power  with«)ut  having  a  **e;»-.'* 
or  a  "contiovers^"  lK*fi>re  it.  llow,  th<'n,  cac 
all  these  courts  exercise  power  in  all  th-  -» 
varied  insttmecs  otherwise  than  undtr  the  \  »y 
principle  b;  fore  stated,  tliat  i-*,  that  it  i^  !;.« 
exertion  of  jiiili'.  inl  power  to  p:'ss  ami  ac!  •..• 
on  the  a'»plicaliou  of  a  party  deinanlinir  r-.I  ■  i 
in  respect  to  anoih'r  wh<»  is  hoiui'l  bv  la.v  to 
do  the  thing  asU< d.  a:ui  that  such  au  ap  •■!.  »- 
lion  i!i  the  form  pies.iilKd  by  law  is  a  "«•.»:' 
aud  if  disputed  is  a  "controveisy?' 
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}n.<v8.  B.  Pai*malcc  Prentice, »7i'/„.  ^  C. 

IlntrlniiH  find  CIi-iiUh  >'.  Iloli,  f<»r  ai-,HlI  *-; 

'I'iiis  invi«iiiL»a*ion  wa.**  in  its  nature  jiiii 
ci.ll,  and  autli.ii^y  to  in  die  it  couhi  not  !:i»v- 
fully  be  confriP'd  by  (;<)ni;i('^s  up«»n  the  In- 
tirsiate  Ccmmeice  ('onifui.s.^ion,  vvldch  is  in 
its  nature  au  administrative  aud  not  a  judie::4l 
body. 

1  Kent,  Com.  304:  United  States  v.  Ftrnira^ 
54  U.  8   13  llow.  45  (14:  44). 

The  Interstate  Cununerce  Commission  is  aa 
administrative  l)oiiy. 

Kentucky  <fe  1.  Uridre  Co,  v.  Lo'/i^riiU  cf-  y, 
n.  Co.  2  Inters.  Com.Uep.  351,  87  Fed.  It  p. 
567. 

The  inquiry  which  the  Commission  was  pur- 
suing was  judicial. 

It  is  not  one  of  the  constitutional  means  in- 
cluded in  the  power  to  regulate  interstate  com- 
merce, to  delegate  to  a  non-judicial  boay  tho 
duty  of  inquiring  whether  such  commerce  is 
carried  on  accordinir  to  the  ''requirements  of 
law."  The  proposition  thus  laid  down  bj 
counsel  is  that  Congress  may  authorize  com- 
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purpose  of  discovering  and  punisbioi:  past  vio 
lai  ions  of  law.  A  more  startling  propo^sition 
bas  seldom  been  asserted  in  ibis  court.  Tbese 
violations  are,  if  an}' tiling,  crimes,  punisbablc 
by  beavy  penalties  of  flno  and  imprisonment, 
and  tbe  investigation  of  tbe  question  wlieiber 
crime  bas  been  committed  is  not  an  adminis- 
trative act  within  any  possible  constniciion  of 
tbo  languflje.  Such  an  inquiry  is  a  function 
of  the  courts,  with  their  historic  appropriate 
macliincry  of  the  erand  .I'nry. 

Cont.  V.  Jones,  10  Bu^b,  725;  Cooley,  Const. 
Lim.  (5tb  ed.)  109,  110. 

Wlictbor  we  look,  therefore,  at  tbe  prcscrip 
tion  of  duty,  or  at  tlie  enlorcement  of  duty, 
we  find  no  place  for  the  operation  of  the  Com- 
mis<iion  in  such  an  invc^tiiration  as  this. 

lie  rnrijie  R.  Com.  32  Fed.  Kep.  251. 

Tbe  Commission  is  in  no  rcsf>ect  a  -judicial 
body.  Under  our  system  of  government  such 
a  b'»<iy  cannot  conduct  such  an  inquiry. 

Kiih'vrn  v.  Thojupson,  103  U.  S.  168  (26: 
877);  Boyd  v.  United  Slates,  116  U.  S.  6l6  (29: 
746) 

The  power  of  visitation  ia  a  power  appli- 
cal)lc  only  to  ecclesia^^tical  and  eleemosynary 
corporations.  The  visiiaiion  of  civil  corpora- 
tions is  by  the  government  itself,  through  the 
medium  of  the  courts  of  justice, 

•i  Kent.  Cora.  (13lb  ed.)  300. 

Tbe  state  bas  authority  to  interfere  to  as- 
certain whether  or  not  the  course  pursued  by  a 
civil  corporation  is  in  excess  of  corporate 
power. 

Waierman.  Corp.  608;  Atty,  Qen,  t.  Utica 
Ins,  Co  2  Jobu.^i.  Ch.  871. 

Even  if  Conjrress  could  empower  the  Com- 
mission to  make  this  investigation,  still  it 
could  not  empower  this  court  to  grant  the  or- 
der af>pliefl  for:  iMeanse,  whether  the  character 
of  tlw«  i!ifpiiiy  is  juiiicial  or  non-judicial,  the 
qnrsiion  does  not  here  ari.sc  in  a  rase  or  con 
irovcrsy  a«^  j('»njir«'ti  by  the  Con«iitution. 

Tlje  F(deral  ('onsiiiuiion,  limits  the  judicial 
power  of  the  Uniied  Slates  and  onlv  **caFes" 
and  ''controversies"  can  liud  an  entrance  into 
the  Federal  courts. 

rhisholin  V.  UeorQia,  2  U.  8.  2  Dall.  432  (1: 
435). 

A  case.  In  the  sense  of  this  clause  of  the 
Constitution,  arises  when  some  subject  touch- 
inir  the  Constitution,  laws  or  treaties  of  the 
United  Stales  is  sui»mil(ed  to  the  courts  by  a 
]>arfy  who  asserts  his  rights  in  the  form  pre- 
seribed  by  law. 

Siorv,  Const.  §  1646;  Osborn  v.  United  States, 
22  U.  S.  9  Wheat.  745(0:205);  Smith  v.  Adams, 
130  U.  S.  173  (32:  897);  Ilaybtirn's  Cas^,  2  U. 
S.  2  Dall.  409  (1:  43'?):  XJnittd  States  v.  Todd, 
54  U.  8.  13  How.  52  (14:  47)  note. 

The  language  of  the  Act  does  not  make  it 
tbe  duty  of  any  carrier  or  other  person  to  tur- 
nish  iufonnalion,  but  simply  confers  authority 
upon  the  Commission  to  inquire  into  the  man 
acement  of  the  business  of  all  common  car- 
riers subject  to  the  provisions  of  the  Act. 

United  States  v.  Mitchell,  58  Fed.  Kep.  993; 
United  States  v.  Hudson,  11  U.  8.  7  Cranch, 
42  (3:  259);  United  states  v.  Lancaster,  2  Mc- 
Lean, 431. 

But  even  if  it  were  held  that  there  is  an  im- 
plied "  duty"  as  broad  as  tbe  "  right  conferred  | 
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ibc  duty  here  insisted  on. 

If  the  duty  e.xi^ts  it  must  be  one  that  is  ex- 
pressly or  by  implication  contained  in  au(i  de- 
tined  by  the  Art  of  Conirrcss. 

The  only  ))os<ible  definition  of  tbe  duty  as- 
serted by  counsel  for  the  Commission  iri  this 
ease  is,  that  it  consisted  in  furni^hinij  to  the 
Commi.^sion  all  books,  papers  and  informal ioi. 
which  the  Commission  might  see  fit  to  ask  lor. 
This  is  simply  arming  the  Commission  wiib 
unlimiied  poweis  of  inquisition.  Under  the 
guise  of  a  duly  it  empowers  tbe  Commi.ssion  to 
create  as  many  .separate  duiies  as  its  es  tit.  and 
the  very  act  of  creation  is  a  legishitivc  act.  If 
Congress  delegate  power  in  these  broad  term.s. 
it  can  delegate  any  power  whatever. 

Tbe  application  to  the  court  is  not  for  n  de- 
cision whether  the  information  is  necessary, 
but  for  the  enforcement  of  a  duty  whieh  is  as- 
sumed by  the  bypoihcsis  to  have  l5ecu  previous- 
ly created.  It  must  then  have  been  cither  cre- 
ated by  the  Commission,  acting  as  a  leL'islaiure, 
or  adjudged  by  the  Commission,  acting  as  a. 
court.     Either  hypothesis  is  fatal. 

When  tbe  Comnn'ssiou  asks  the  question, 
either  a  duty  to  answer  is  thereby  finally  es- 
tablished or  it  is  not.  If  it  is  finally  e>lab- 
lished.  then  the  act  of  the  Commission  is  a  leg- 
islative act,  which  is  in  the  first  place  beyomi 
the  power  of  the  Conuui.ssion ;  buiif  valid,  the 
court  has  no  power  to  do  anything  except  en- 
force it  or  punish  its  violation,  without  in<juiry 
as  to  the  materiality  or  necessity  of  the  infor- 
mation sought.  This  maki'S  the  court  the  mere 
ministerial  agent  of  the  Commission. 

If  the  duly  is  not  established  finally,  but  only 
provisionally  (t.  e,   subject   to  the  court's  in 
quiry  as  to  its  propriety  and  necessity)  then  the 
court  is  called  uf>on  to  take  part  in  a  leui«»la 
tive  act,  which    is  wholly  beyond   its  cotnpe. 
tency;  and  wbtit  bears  especially  on  tbo  point 
now* in  hand,  the  supposed    'ease   or  contro- 
versy" consisting  of  the  assertion  on  one  *^i(h% 
and  denial  on  the  other,  of  an  establish*  dd.i.y, 
beeonns  a  mer;.*  advisory  inquirv  wheih«r  It  i>^ 
lawful  and  exj^ediunt  tliat  a  duty  shall  be  «s 
tablished. 

The  provision  of  section  12  of  the  Tnter.-ratt 
Conimerce  A<'t,  under  which  this  procndini^ 
was  taken,  is,  that  the  Commission  "may  in 
voke  the  aid  of  any  court  of  the  United  Slaies 
in  requiring  the  attendance  and  testinnmy  of 
witnesses  and  tbe  production  of  books,  papers, 
documents,  etc." 

This  application  is  stamped  from  tbe  O'ltset 
with  the  marks  of  its  purely  ancillary  char- 
acter. 

It  is  only  by  splitting  up  the  investigation 
into  minute  fragments  that  the  Commissitm  can 
find  atiy  part  of  it  to  submit  to  the  court  for 
judiclisil  action.  If  it  had  been  attempted  to 
cany  on  this  entire  investigation  in  the  first  in- 
stance by  petition  to  the  court,  it  would  not 
have  been  possible  to  pretend  that  it  made  a 
case  or  controversy  of  which  tbe  court  could 
take  cognizance.  A  part  cannot  be  greater 
than  the  whole,  and  the  Commission  cannot  set 
*n  motion  tbe  judicial  power  bv  dismembering 
their  case  and  bringinir  a  small  fragment  into 
court  to  be  decided  and  returned  to  them  for 
such  use  as  tbey  may  choose  to  make  of  it. 

Moreover,  if  each  refusal  of  a  witness  to  an- 
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fwer  a  que«tioD  in  such  an  iovesti^atioD  may 
be  made  the  subicct  of  a  separate  judicial  in- 
quiry, under  tbe  guise  of  enforcing  a  duty, 
ibere  may  be  as  many  separate  controversies  as 
there  are  questions.  It  follows  also  tbat  eacb 
controversy  lb  us  submitted  to  tbe  court  gives 
the  rigbt  of  appeal  to  tbe  defeated  party. 
Tbus,  the  extraordinary  spectacle  would  be  pre- 
•euted  of  tbis  court  or  of  tbe  court  of  appeals 
deciding  in  succession  a  series  of  objections  to 
evidence,  arisinir  in  a  controversy  carried  on 
before  auotbcr  and  non-judicial  tribunal.  .  It 
ia  a  f)i.Tvcrsion  alike  of  language  and  of  tbougbt 
to  speak  seriously  of  tbis  as  a  i>roper  metbod  of 
Judicial  action. 

Tbe  courts  have  uniformly  and  repeated  re- 
fu>t(l  to  recoi^nize  as  *'  cases  or  controversies" 
questions  arising  at  a  preliminary  stage  before 
tbe  judicial  power  is  called  into  exercise,  or 
subject  to  revision  by  another  department  after 
the  courts  have  done  with  tbeni. 

United  States  v.  UitcJiie,  68  U.  8.  17  How. 
525  (15:  230);  EUction  Suprs.  Case,  114  Mass. 
247;  Ex  parU  SiOold,  100  U.  8.  899  (25:  727). 

Tbe  court  will  look  at  the  nature  of  the  rigbt, 
and  not  merely  at  tbe  form  in  which  it  is  as- 
serted, to  determine  whether  there  is  or  is  not 
A  "  case"  for  judicial  consideration. 

Den  V.  Iloboken  Land  dk  Imp.  Co.  59  U.  8. 
18  How.  282-284  (15:  376,  377). 

The  case  at  bar  is  fatally  defective,  both  as 
to  substance,  and  form,  and  can  by  no  possi- 
bility gain  any  standing  in  a  Federal  court. 

The  application  is  an  attempt  to  borrow  tbe 
process  of  contempt  for  use  in  an  administra- 
tive inquiry,  and  it  has  no  other  substantial 
purpose. 

The  rigbt  of  trial  by  iuir  as  guaranteed  by 
tbe  Constitution  forbids  tne  creation  of  new 
methods  of  procedure  in  cases  involving  pri- 
Tate  rights. 

Scott  V.  Neely,  140  U.  8.  106  (85:  858);  Put- 
€rbnfigh  v.  Smith,  181  III.  199. 

The  judicial  process  of  contempt  is  not  a 
legitimate  metbod  for  the  enforcement  of  ex- 
ecutive or  legislative  command. 

Kilbourn  V.  Thompson,  103  U.  8.  168  (26. 
877);  Langenberfi  v.  Decker,  16  L,  R.  A.  108, 
181  Ind.  471;   Wyatt  v.  People,  17  Colo.  252. 

The  mere  ownersbip  of  the  stock  in  the 
switching  roads  by  the  steel  company  would 
Dot  constitute  a  violation  of  the  Interstate  Com- 
merce Law. 

IhiUman  Palace  Car  Co.  t.  Missouri  Pac  E. 
Co.  115  U.  8.  587(29:499). 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  appeal  brings  up  for  review  a  judgment 
rendered  December  7,  1892,  dismissing  a  peti 
lion  filed  in  the  Circuit  (Jourt  of  tbe  United 
States  on  the  15th  day  of  July  1892  by  tbe  In 
terstate  Commerce  Commission  under  the  Act 
of  Congress  entitled   "An   Act  to   Regulate 
Commerce,"  approved  February  4,  1887,  and 
amended  by  tbe  acts  of  March  2, 1889  and  Feb- 
ruary 10,  1891.     24  Stat,  at  L.  879.  chap.  104; 
25  8tat.  at  L.  855,  chap.  382;  26  Stat,  at  L 
743,  chap.  128;  1  Rev.  Stat.  Supp.  529,  684, 
691. 

The  petition  was  based  on  the  12th  section 
of  the  Act  authorizing  theCommisslon  to  invoke 
4o  7]the  aid  of  any  court  of  the  *United  States 
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in  requiring  tbe  attendance  and  testimony  of 
witnessts.  and  the  production  of  documents, 
books,  and  papers. 

The  circuit  court  held  that  seoiion  to  be  un- 
constitutiouhl  and  void,  as  imposing  on  tin; 
judicial  tribunals  of  the  United  Stales  duties 
that  were  not  judicial  in  their  nature.  In  tbe 
judgment  of  that  court,  tbus  proceeding  wa:i 
not  a  case  to  which  the  judicial  power  of  the 
United  States  extended.  4  Inters.  Com.  Rep. 
315,  58  Fed.  Rep.  476.  480. 

Tbe  provisions  of  the  Interstate  Commerce 
Act  have  no  application  to  the  transportation 
of  pass»-ngers  or  property,  or  to  the  receiving, 
delivering,  storing,  or  handling  of  property, 
wholly  within  one  state  and  not  shipped  to'a 
foreign  country  from  any  state  or  territory,  or 
from  a  foreign  country  to  any  state  or  terri 
tory.  But  they  are  declared  to  be  api>lirub!e 
to  carriers  engaged  in  the  transportation  of 
Dasse!?':ers  or  property  wholly  by  railroad,  or 
partly  by  railroad  and  partly  by  water  when 
both  are  u:^ed,  under  a  common  control,  man- 
agement, or  arrauL'^cment,  for  a  continuous 
carriauc  or  shipment  from  one  state  or  terri- 
tory of  tbe  United  States,  or  tbe  District  of 
Columbia,  to  any  other  state  or  territory  of  the 
United  States,  or  tbe  District  of  Columbia,  or 
from  any  place  in  tbe  United  States  to  an  ad- 
jacent foreign  country,  or  from  any  place  in 
tbe  United  States  through  a  foreign  country  to 
any  other  place  in  the  United  States,  and  also 
to  the  transportation  in  like  manner  of  prop 
erty  shipped  from  any  place  in  the  United 
Stjites  to  a  foreign  country  and  carried  from 
such  place  to  a  port  of  transshipment,  or 
shipped  from  a  foreign  country  to  any  place  in 
tbe  United  States  and  carried  to  such  place 
from  a  port  of  entry  either  in  the  United  Stales 
or  an  adjacent  foreign  country. 

The  term  "railroad"  as  used  in  the  Act  in- 
cludes all  bridges  and  ferries  used  or  operated 
in  connection  with  any  railroad,  and  also  all 
tbe  road  in  use  by  any  corporation  operating  a 
railroad,  whether  owned  or  operated  under  a 
contract,  a^rreement,  or  lease;  and  the  term 
"transportation"  includes  all  instrumentalities 
of  shipment  or  carriage. 

All  charges  made  for  services  rendered  or  to 
be  rendered  *in  the  transportation  of  pas-[4r58 
sengers  or  property,  as  above  stated,  or  in  con- 
nection therewith,  or  for  the  receiving,  deliver- 
ing, storing,  or  handling  of  such  property,  are 
requiredto  be  reasonable  and  just;  and  every  un- 
just and  unreasonable  charge  for  such  service  is 
prohibited  and  declared  to  be  unlawful.     §  1. 

Any  carrier  subject  to  the  provision  of  tbe 
Act.  directly  or  indirectly,  by  special  rate,  re- 
bate, drawback,  or  other  device,  charging,  de- 
manding, collecting,  or  receiving  from  any 
person  or  persons  a  greater  or  less  compensa- 
tion for  services  rendered  or  to  be  rendered  in 
tbe  transportation  of  passengers  or  property, 
than  it  charges,  demands,  collects,  or  receives 
for  doing  a  Tike  and  contemporaneous  service 
in  the  transportation  of  a  like  kind  of  traffic 
under  substantially  similar  circumstances  and 
conditions,  is  to  be  deemed  guilty  of  unjust 
discrimination,  which  the  Act  expr^aly  declares 
to  be  unlawful.    §  2. 

So  it  is  made  unlawful  for  any  such  carrier 
to  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular  per- 
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SOD,  company,  firm,  corporation,  or  localily, 
or  to  any  particular  description  of  traffic,  or  to 
subject  any  particular  person,  company,  firm, 
corporation,  or  locality,  or  any  particular  kind 
of  tratlic.  to  ucdue  or  unreasunuble  prejudice 
or  di<:ad vantage  in  any  respect.  And  cariiers 
subject  to  the  porvisions  of  the  Act  are  re- 
quired to  alTord,  according  to  their  respective 
powers,  all  reasonable,  proper,  and  equal  facil- 
ities for  the  interchange  of  tratlic  between  their 
respective  lines,  and  for  the  receiving,  for- 
warding;, and  delivering;  of  passcn«;eis  and 
property  to  and  from  their  several  lines  and 
those  counectinir  tberewih,  and  not  1o  dis- 
criminate in  their  rates  and  charges  between 
such  connecting  lines;  but  this  regulation  does 
not  require  acnrrier  to  give  the  use  of  its  tracks 
or  terniinal  faicilities  to  another  carrier  engaged 
in  like  business.     ^  8. 

It  is  made  unlawful  for  any  carrier  subject 
to  the  provisions  of  the  Act  to  charge  or 
receive  any  greater  compensation  in  the  airgre- 
fialc  for  the  transportation  of  passengers  or  of 
like  kind  of  properly  under  subf'tnniiully  sim- 
450|  ilar  circumstances  and  conditions,  *f()ra 
shorter  than  for  a  longerdiitance  over  the  same 
line,  in  thesame  direction,  tlie  shorter  being  in- 
cluded within  the  longer  distance;  but  this 
does  not  authorize  tlie  charging  and  receiving 
as  great  compensation  for  a  short  as  fur  a 
longer  distance.  [Jpon  application  to  the 
Commission,  the  carrier  may  in  special  ca^es, 
after  investigation  by  that  body,  be  authorized 
to  charge  hss  for  longer  than  for  short  dis- 
tances for  the  transportation  of  passengers  or 
properly;  and  the  Commission  may  from  lime 
to  time  prescribe  the  extent  to  which  the 
carrier  may  be  relieved  from  the  operation  of 
this  secliou.     §  4. 

It  is  also  made  unlawful  for  any  carrier  sub 
Jeci  to  the  piovisions  of  the  Act  to  enter  into 
any  contract,  aL'reement,  or  combination  with 
any  other  cairier  or  carriers  for  the  pooling  of 
frtightH  of  different  and  competing  railroads, 
or  to  divide  between  them  the  aggregate  or  net 
proceeds  of  the  earnings  of  such  railroads,  or 
any  portion  thereof;  and  in  anj  case  of  an 
agreement  for  lie  pooling  of  freights  as  afore- 
said each  day  of  its  continuance  is  deemed  a 
separate  offense,     g  5. 

Another  section  of  the  Act  provides  for  the 
printing  and  posting  by  carriers  of  their  rates, 
tares,  and  charges  for  the  transportation  of 
passengers  and  property,  including  terminal 
charges,  classifications  of  freiuht.  and  any 
rules  or  regulations  affecting  such  rates,  fares, 
and  charges,  including  the  rates  established 
and  charged  for  freipht  received  in  this  country 
to  be  carried  through  a  foreign  country  to  any 
place  in  the  United  5>tatcs;  forbids  any  advance 
or  reduction  in  such  rates,  fares,  ana  charges, 
■o  established  and  published,  except  upon 
public  notice,  of  which  changes  the  Commis- 
sion shall  be  notified;  requires  every  carrier  to 
file  with  the  Commission  copies  of  all  con- 
tracts, agreements,  or  arrangements  with  other 
carriers  relating  to  any  tratfic  affected  by  the 
provisions  of  the  Act.  as  well  as  copies  of 
schedules  of  joint  tariffs  of  rates,  fares,  or 
charges  for  passengers  and  property  over  con- 
tinuous lines  or  routes  operated  by  more  than 
one  carr  er;  declares  it  to  be  unlawful  for  any 
<»rrier,  party  to  any  joint  tariff,  to  charge,  de- 
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mand,  collect,  or  receive  from  any  person  or 
persons  a  greater  or  less  compensation  for  tha 
iransportaiion  of 'persons  or  property, or  [4  OO 
for  any  services  in  connection  therewith  bet  ween 
any  points  as  to  which  a  joint  rate,  fare,  or 
charge  is  named  thereon  than  is  specified  in  the 
schedule  filed  with  the  Commission  in  force  at 
the  time;  authorizes  in  addition  totlie|jenaliiea 
prescril)ed  for  neglect  or  refusal  to  file  or  puli- 
iish  rates,  fares,  and  charges,  a  writ  of  man- 
damus to  be  issued  by  any^^circuit  court  of  the 
United  States  in  the  judicial  district  wherein 
the  principal  office  of  the  cairier  is  siluateil, 
or  wherein  such  offense  may  be  commit 'ed, 
and  if  such  carrier  be  a  foreign  corporation, 
in  the  judicial  circuit  wherein  It  accepts  traltic, 
and  has  an  a?ent  to  perform  such  service,  to 
compel  compliance  with  the  above  provi>ioMS 
of  the  sectinu  relating' to  schedules  of  rute«, 
fares,  and  charges — such  writ  to  issue  in  the 
name  of  the  people  of  the  United  States,  at  the 
relation  of  the  commissioners  appointed  under 
the  provisions  of  the  Act,  and  the  failure  to 
comply  with  its  requirements  being  punishable 
as  and  for  a  contempt;  and  empowers  the 
commissioners,  as  complainants,  to  apply,  ia 
any  such  circuit  court  of  the  United  States,  for 
a  writ  of  injunction  against  the  carrier,  to 
restrain  it  from  receiving  or  transferring  prop- 
erty among  the  several  states  and  territories  of 
the  United  States,  or  between  the  United  Stales 
and  adjacent  foreign  countries,  or  belwt'ea 
ports  or  transshipment  and  of  entry  and  the 
several  states  and  territories  of  the  United 
States,  as  mentioned  in  the  1st  section  of  the 
Act,  until  the  carrier  shall  have  complied  with 
the  provisions  last  referred  to.    ^  6. 

So  a  common  carrier  subject  to  the  provisions 
of  the  Act  is  forbidden  to  enter  into  any  co.n- 
bination,  contract,  or  agreement,  expressed  or 
implied,  to  prevent  by  change  of  time  schedule, 
carriage  in  different  cars,  or  by  other  means  or 
devices,  the  carriage  of  frei»»his  from  being 
continuous  from  the  place  of  shipment  to  the 
place  of  destination;  and  no  bieuk  of  bulk, 
stoppage,  or  interruption  made  by  such  com- 
mon carrier  shall  prevent  the  carriage  of 
freights  from  being,  and  being  treated,  as  one 
continuous  carriage  from  the  place  of  shipment 
to  the  place  of  destination,  unless  such  break, 
stoppage,  or  interruption  was  made  in  good 
faith  for  some  *necessary  ipurpose,  and  |4GL 
wilin  ut  any  intent  to  avoid  or  unnecessarily 
interrupt  such  continuous  carriage  or  to  evade 
any  of  the  provisions  of  the  Act.     §  7. 

By  the  11th  section  a  commission  is  created 
and  established,  to  be  known  as  the  Interstate 
Commerce  Comnussion.  and  to  be  composed 
of  five  commissioners,  appointed  by  the  Pres- 
ident, by  and  with  the  advice  and  consent  of 
the  Sen?te.     §  11. 

Other  sections  give  a  right  of  action  to  the 
persons  injured  by  the  acts  of  carriers  done  in 
violation  of  the  statute;  prescribe  penalties 
against  carriers  for  illegal  exactions  and  dis- 
criminations; and  indicate  how  the  provisions 
of  the  statute  may  be  enforced  against  carriers 
by  the  CommiA»ion. 

The  12th  section  (26  Stat,  at  L.  748,  chap. 
128)  the  validity  of  certain  parts  of  which  is 
involved  in  this  proceeding,  provides  as  fol- 
lows; **That  the  Commission  hereby  created 
shall  have  authority  to  inquire  into  the  roan* 
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aprnicnt  of  thebU'IiK  s^i  of  Jil'  common  carriers 
BUi'jccl  lo  tijp  provi^iions  of  ibis  xVcl,  and 
sljul)  keep  itsrlf  iiilormed  as  to  the  mnnner  and 
metliod  in  wiiich  tlie  same  is  cor-d noted,  and 
8li:di  liiivc  llie  riL'lit  to  olitain  frowi  «uch  com- 
mon cairieis  full  an«i  coniplcte  infornintion 
nensstiry  to<rial)le  tlie  Coinm  fs  on  to  perform 
llic  (hilies  and  carry  o.it  tin*  oI>j(Vls  for  which 
ii  \\a«i  (r«  ;iu'«l;  nnd  il»^'  ("on. mission  is  berehy 
au;iio:i7.'  (i  and  r.iiuiicd  to  execute  and  enforce 
llie  pMvi-ir.fw  ot  this  Act;  and.  upon  the 
r<*<|iHsi  of  lilt'  C-V  nimissjon,  il  shall  be  tlie 
duly  of  any  dl«*tri(t  attorney  of  the  United 
ISiaits  to  v.hnm  ilie  Comndssion  may  apply  lo 
iu>'itiilc  i»)  tlic  proper  court  and  lo  prosiciiie 
under  tIediKCtion  of  the  Attorney  General  of 
the  I'tiilrd  Siatesall  nect's<;;iry  procetdinirs  for 
the  er)l<.rien»ciit  of  ibe  provisions  of  this  Act 
and  r<»i  ihepuuislinx  rtoi'all  violations  t  lit  reof, 
an»l  the  cos's  an<J  f\pcMS'.*sof  such  prosecution 
shall  be  paid  oui  of  the  appioprialion  ff)r  the 
ex:'rn«ic>  of  the  courts  of  ihe  Uniieii  fcJtates: 
aiid  for  tlio  put  poses  of  Ibis  Act  the  Conimis- 
Kion  shall  have  power  to  require,  by  subpcena. 
the  atlindatice  and  testimony  of  witnesses  and 
llie  prottuciion  of  all  books,  papers,  tarilTs, 
contract*:,  .viri.  en^enis.  and  doctnnents  relating 
lo  any  matter  inider  inveslii/a'ion. 
4-r>t2l  ***  Such  attendance  «»r  witnesses  and  the 
pioou(  lion  of  such  doeuuientary  evidence,  may 
be  n  quire<l  from  any  place  in  llie  United 
States,  at  any  desii;iia*ed  plate  of  hearinir. 
Atnl  in  case  of  dix'bedi;  ncc  to  a  subpcena  the 
('(wiuuis^ion,  or  any  party  lo  a  proceedini;  l)c- 
foie  \\k'.  (  oinmissinn,  may  invr»ke  the  aid  of 
aiiv  Court  (»r  lb'*  Utiited  Slates  in  requirini:  the 
af.endance  and  li^-tiniony  of  witnesses  and  Ihe 
pioduciioii  ot  books,  pap<Ts,  and  documents 
under  Jiie  i^iov  i»ions  of  this  section. 

"And  aiiN  of  the  ciicnil  courts  of  the  United 
Stales  within  the  juiisdi<:iion  of  which  such 
intiuiry  is  cariied  on  may,  in  case  of  contumacy 
or  r:  fusal  to  obey  a  suhpfcna  issued  to  any 
coniiuon  cai  ri<  r  subject  to  the  provisions  of 
Ibis  Act.  (»i  01  her  peison,  issue  an  onhr  re- 
quirir:'j- suli  (Miuinon  carrier  or  other  jMrson 
to  appear  Ix  T  »!e  said  Con;mission  land  pro- 
du'  (!  books  jiiai  pap(  rs  if  SO  ordered)  and  i:ive 
evid'-nce  tone. ting  ihe  maltfr  in  question;  aiul 
any  fjiilui"  to  oIk'v  such  older  of  the  court 
may  le  pii'ddied  i'y  sucli  court  as  a  conlnnpt 
tluMof.  I'iio  claim  that  any  such  testimony 
or  t  videncc  i:i:iv  lend  to  criinin  He  the  pcison 
givinir  such  evidence  sbrdi  not  excuse  such 
witjuss  from  testifxin'^;  but  such  evidence  or 
les!iMi(»ny  shall  not  be  u^M  apiinst  such  per- 
son on  the  trial  of  any  criminal  proceeding. 

"The  te-limony  of  any  witness  may  be 
taken,  at  ihe  instance  of  a  pariy.  in  any  pro- 
ceedinir  or  invesiii^alion  depeudini;  before  the 
Commission,  by  d(  position,  at  any  lime  after  a 
caii^e  or  procee«iing  is  at  issue  on  petition  and 
answer.  The  Commission  may  also  order  tes- 
timony lo  be  taken  by  depcsiiion  in  any  pro- 
ceed! nir  or  invesiijation  pending  before  it,  at 
any  sia.iic  of  such  proceeding  or  invest  ligation. 
Such  diposit.oDs  may  be  taken  before  any 
judire  of  any  court  of  the  United  Slates,  or  any 
commissioinr  of  a  circuit,  or  any  clerk  of  a 
district  or  circuit  court,  or  any  chancellor, 
justice,  or  judge  of  a  supreme  or  superior 
court,  mayor  or  chief  magistrate  of  a  city, 
judge  of  a  couDty  court,  or  court  of  common 
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plens  of  any  of  Ihe  United  Slates,  or  any  Dotarj 
public,  not  being  of  coun^el  or  attorney  lo 
either  of  the  puities.  nor  interested  in  the 
event  of  the  proceed in«r  or  investigation. 
Ueasonable  notice  must  lirst  be  given  in  Mrii- 
iui:  by  the  party  or  his  attorney  proposing  to  take 
•\«J!ichdeposii  ion  to  the  opposite  party  or  [40:i 
Ids  attorney  of  record,  as  either  may  be  near- 
est, which  notice  siiall  slate  ihe  uaine  of  the 
witness  and  the  time  and  place  of  the  takinirof 
his  deposiiion.  Any  person  may  be  compelled 
to  appear  and  depose,  and  lo  produce  ducii- 
meniary  evidence,  in  tlie  same  manner  as  wit- 
ness* s  may  be  compelled  to  appear  and  icjilify 
and  produce  docununiary  evidence  before  the 
Commission  as  hereinbefore  provided. 

"  hi  very  person  deposing  as  herein  provided 
shall  be  cautionetl  and  sworn  (or  ullinn  if  he 
so  request)  to  testify  the  whole  truth;  and  sh.ill 
be  carefully  examined.  His  testimony  shall 
be  reduced  to  writing  by  the  magistrate* taking 
the  deposiiion,  or  under  bis  direction,  and 
shall,  after  it  has  been  reduced  lo  writing,  be 
subscril)ed  by  the  deponent. 

**If  a  witness  vvho<e  testimony  may  be  de- 
sired to  be  taken  by  deposition  be  in  a  foreiL^n 
country,  the  deptisilion  may  be  taken  before  an 
odicer  or  person  di  signaled  by  the  Commission, 
or  agreed  upon  by  Ihe  parties  by  stipulation  in 
writiui:  lo  be  filed  with  Coiumissiou.  All  d«v 
positions  must  be  promptly  filed  wiih  the 
Commission. 

"  Witnesses  whose  depositions  are  tak^n 
pursuant  to  this  Act,  and  the  magistrate  or 
other  ollicer  taking  the  same,  shall  severally  be 
entitled  to  the  same  fees  as  are  paiil  lor  like 
services  in  ibe  courts  of  the  United  Stales. '* 

The  nature  of  Ihe  present  prof  .-olinLr.  i*)s'i 
luted  pursuant  to  the  authority  conbin  d   -v 
that  seciion,  will  appear  from   'he  following 
summary  of  the  pleadings  and   orders  in  '.Uf 
cause: 

Prior  to  the  14t.h  of  June.  1892.  infor::  d 
coin|)l:*int  was  made  to  the  Inleistatc  (  *i,» 
merce  ('ominis»ion,  under  the  piovi-ii»n-  ot 
the  Intel  state  Commerce  Act,  that  U:e  llliiu  :« 
Si<el  ('ompany,  a  corporation  of  Illinois,  leui 
caust<i  to  be  incorporated  uiwler  the  laws  of 
that  state  the  Calumet  t^  IJiiie  Island  Uailrort'l 
Compan}',  the  Chicairo  A:  Southe;i<tcrn  Kail 
way  Co»npHny  r)f  Illinois,  the  .loliet  &  Ubie 
I«iland  Railway  Company,  and  the  Chicago  »te 
Kenosha  Kaihxay  f-ompany,  for  the  purposa 
of  operating  its  switches  and  side  tra.:ks  ai 
South  (/hicago,  Chicago,  and  Joliet,  resjiccl- 
ively,  and  enga-ring  in  tralMc  by  a  continuous 
shipment  from  cities  and  *p'aces  without  140-^ 
to  cities  and  places  within  Ilimois,i  i  connection, 
respectively,  with  the  BalMmorc  &  Ohio  Kail- 
road  Company,  the  Baltimore  &  Ohio  South- 
western railroad  Company,  the  Illinois  Cenlml 
Railroad  Company,  the  Lake  Shore  &  Michigan 
Southern  Rail  way  Company,  the  Chicago,  Kock 
Island  &  Paciflc  Railway  Company,  the  Pitts- 
burg. Fort  Wayne  it  Chicago  Railwav  Compa- 
ny, the  Pennsylvania  Company,  the  Pennsylva- 
nia Railroad  Company,  the  Belt  liailway  Com- 
pany, the  (.'hicago  &  Alton  Railroad  Company, 
the  Chicairo  Railway  Transfer  Company,  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany, the  £lgin,  Jolict  &  Eastern  liailway  Com- 
pany, the  Chicago  &  Northwestern  Itailway 
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CompnoT,  and  tbo  Chicago,  Mflwaukee  A  8t 
Paul  Hallway  CoiDpany ;  uat  it  bad  also  caased 
to  be  iDcorporated  under  tbe  laws  of  WiscoDsin, 
the  Milwaukee,  Bay  View  &  Chicago  Railway 
Company,  for  tbe  purpose  of  operating  its 
switches  and  side  tracks  at  or  near  Milwaukee, 
in  that  state,  and  engaging  in  traffic  or  traffic  by 
a  continuous  shipment  from  places  and  cities 
without  to  cities  and  places  within  Wiscondn, 
in  connection  with  the  Chicago,  Milwaukee  ft 
8t.  Paul  Railway  Company,  and  tbe  Chicago  A; 
Northwestern  Railway  Company:  and  that  said 
Illinois  Steel  Company  owned  and  controlled 
tbe  above  named  companies,  which  it  caused  to 
be  incorporated  under  the  laws  of  Illinois,  and 
operated  them  in  connection  with  the  other 
companies  named,  "as  a  device  for  tbe  purpose 
of  evading  the  provisions  of  the  Act  to  KenUate 
Commerce,  and  obtaining  special,  illegal,  un- 
just, and  unreasonable  rates  for  the  transpor- 
tation of  interstate  traffic,"  and,  by  the  conni- 
vance and  consent  of  said  other  connecting 
railroad  companies,  In  such  a  manner  as  to 
give  tbe  Illinois  Steel  Company  an  illegal,  un- 
due, and  unreosooable  preference  and  advan- 
tage, subjecting  other  peisons,  firms,  and  com- 
panies to  undue  and  unreasonable  prejudice 
and  discrimination  in  tbe  transportation  of 
property  from  divers  cities  and  places  without 
the  states  of  Illinois  and  Wisconsin  to  divers 
cities  and  towns  within  those  states. 

It  was  made  to  appear  to  the  Commission 
that  tbe  companies  so  owned,  controlled,  and 
operated  by  tbe  Illinois  Steel  Company  for  more 
than  tbe  six  months  then  last  past  bad  been  and 
4051  *were  still  engaged  in  the  transporta- 
tion of  property  b^  railroad  in  connection  with 
the  other  companies  named  "under  a  common 
control,  management,  and  arraofi^ment  for  a 
coniinuous  carriage  or  shipment  from  divers 
cities  and  towns  without  to  divers  cities  and 
towns  within  the  nates  of  Illinois  and  Wiscon- 
sin, and  that  none  of  the  companies,  so  owned, 
controlled,  and  operated,  had  filed  with  the 
ComnTiission  copies  of  tbeir  contracts,  agree- 
ments, and  common  arrangements  with  the 
other  companies,  nor  their  tariffs  nor  schedules 
of  rates,  fares,  and  charges  as  required  by  the 
Act  of  Congress. 

The  Commission,  of  its  own  motion,  decided 
to  investigate  the  matters  set  forth  in  said  in- 
formal complaint  by  inquiring  into  the  busi- 
ness of  all  of  said  railroad  companies  and  the 
management  thereof  with  reference  as  well  to 
the  alleged  making  of  illegal,  unjust,  and 
unreasonable  rates,  as  to  the  alleged  unjust 
and  illegal  discrimination  in  favor  of  the 
Illinois  Steel  Company,  and  the  failure,  as 
above  stated,  to  file  with  the  Commission  the 
above  contracts,  agreements,  and  tariffs. 

An  order  ^as  thereupon  made  bv  the  Com 
mission,  which  recited  the  facts  of  the  informal 
complaint  made  to  it.  and  required  each  of  the 
above  mentioned  companies  to  mal^e  and  file 
in  its  office  in  Washington,  a  full,  complete, 
perfect,  and  specific  veriGed  answer,  setting 
lorth  all  tbe  facts  in  regard  to  tbe  matters 
complained  of  and  responding  to  the  follow- 
ing questions: 

1.  Does  any  contract,  agreement,  or  ar- 
raijgement  in  writing  or  otherwise  exist  be- 
tween the  companies  above  alleged  to  be  under 
;he  control   [of]   and  operated  by    the  said 
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Illinois  Steel  Company  and  any  of  the  other 
companies  with  reference  to  interstate  traffic? 
If  so,  atata  the  contract^  agreement,  or  ar> 
rangement 

Sl  Or  [are]  any  tariffs  of  rates  and  chargea 
for  the  transportation  of  interstate  property 
in  effect  between  said  companies  above  alleged 
to  be  under  the  control  of  and  operated  by  the 
Illinois  Steel  Company  and  said  other  railroad 
companies?  If  so,  what  are  they  and  what  are 
the  divisions  thereof  between  toe  several  car> 
riersT 

*8.  Have  the  companies  abore  alleged  [406 
to  be  under  the  control  of  and  operated  by  tha 
Illinois  Steel  Company  received  interstate 
traffic  from  any  of  tbe  other  carriers  above 
mentioned  during  tbe  six  months  last  past,  or 
have  they  delivered  any  such  traffic  to  socb 
other  carreers  during  tliat  time,  for  anv  per- 
son, firm,  or  company  other  than  the  Illlnoif 
Steel  Company;  and  if  so,  to  what  amount? 

The  order  further  required  all  of  the  com* 
panies  named  to  appear  before  the  Commia- 
sion  at  a  named  time  and  place  in  Chicago, 
when  that  body  would  proceed  to  make  in- 
quiry into  and  investigate  the  management  of 
tbe  said  business  by  the  carriers  so  ordered  to 
appear. 

Each  of  tbe  companies  which,  according  to 
the  allegations  of  the  petition,  the  Illinois  Steel 
Company  had  caused  to  be  incorporated,  filed 
its  answer  with  tbe  Commission,  and  averred 
that  it  had  in  all  respects  complied  with  the 
obligatic>ns  imposed  upon  it  by  the  laws  of  the 
state  and  of  the  United  States;  that  it  was  not 
engaged  in  interstate  commerce  within  six 
months  precedinff  the  filing  of  the  complaint 
against  tnem;  and  it  answered  "No"  to  each  of 
tbe  above  spedflc  questions.  The  Calumet  A 
Blue  Island  Railway  Company  also  denied  that 
the  operation  of  its  railways  was  a  device  to 
evade  the  provision  of  the  Interstate  Commerce 
Act,  or  had  resulted  in  obtaining  for  tbe  Illinois 
Steel  Company  special,  illegal,  unjust,  or  un- 
reasonable rates  in  interstate  traffic  or  in  secur> 
ing  to  that  company  illegal,  undue,  or  unrea- 
sonable preferences. 

The  Commission,  notwithstanding  thesa 
denials,  conceived  it  to  be  their  duty  to  pro- 
ceed with  the  inve8ti«;ation  by  tbe  examination 
of  witnesses  and  tbe  books  and  papers  of  the 
corporations  involved,  and  especially  to  ascer* 
tain  whether  the  Illinois  Steel  Company  was 
the  owner  in  fact  of  the  railroads,  which 
it  was  alleged  to  have  caused  to  be  incor- 
porated, and  whether  such  incorporationa 
were  for  the  purpose  of  giving  to  that  company 
an  undue  and  illegal  preference  in  the  tran*> 
portation  of  its  property  and  freight 

Among  the  witnesses  subpcenaed  to  testify 
before  tbe  Commission  was  William  O.  Brimson. 
the  president  and  manager  *of  the  five  [46'tf 
roads  so  incorporated  in  Illinois.  Being  asked 
what  constituted  the  principal  traffic  of  the 
roads,  he  said:  "The  business  of  these  roads, 
except  as  indicated  in  the  answers,  is  that  of 
switching  —  switching  business.  We  do  a 
switching  and  terminal  business,  in  that  we  are 
open  to  any  business,  for  anybody's  properly, 
or  persous'wbo  may  locate  at  such  place  where 
we  can  go  to  them;  mainly  our  business  it  with 
the  Illinois  Steel  Company.  This  is  the  great 
proportion  of  our  business."    In  reply  to  the 
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question  whether  hfa  company  engaged  in 
transportalion  business  other  than  as  slated  by 
bini,  be  said  that  they  did  not,  "except  the 
Calumet  &  Blue  Island,  as  stated  in  our  reply. 
On  that  we  do  engage  in  other  business  to  a 
certjiin  extent."  Havuig  slated  that  his  com- 
panies did  not  engage  iu  the  transportation  busi- 
ness for  every bo»iy  and  anybody  liaving  occa- 
sion to  employ  them,  and  that  their  business 
was  limited  to  the  above  companies  with  which 
they  had  traffic  arrangements,  be  was  asked 
whether  the  companies  of  which  he  was  presi- 
d«nl  and  manager  were  owned  by  the  Illinois 
Steel  Company.  The  witm  ss.  under  the  ad- 
vice of  counsel,  refused  to  answer  this  ques- 
tion. 

J.  S.  Keefe,  secretary  and  auditor  of  the  five 
ronds  mentioned,  was  examined  by  the  Com- 
mission as  a  witness.  He  admitted  that  he  had 
in  his  possession  a  book  showing  the  names  of 
the  stockholders  of  the  Calumet  &  Blue  Island 
Railway  Company,  but  refused,  upon  the  de- 
mand of  the  Commission,  to  produce  it.  lie 
also  refused  to  answer  the  question,  **Do  you 
know,  as  a  matter  of  fart,  whether  the  Illinois 
Steel  Company  owns  the  greater  part  of  the 
•lock  of  these  several  railroads?** 

William  R.  Siirling.the first  vice  presidentof 
the  Illinois  Steel  Company,  was  also  examined 
as  a  Witness,  and  after  statins  that  that  com- 
pany had  a  contract  with  the  five  railroads  in 
(I'.iesiion  to  handle  the  railroad  business  at  the 
live  "plants"  of  the  Steel  Company,  refused  to 
answer  the  question,  "Is  that  the  only  rela- 
tion which  your  company  sustains  to  these 
railroad  companies?" 

On  ihosucce  line  day  the  Commission  issued 
408Ja  subpa'ua  *t/</r<*^(?rM7/j, directed  to  J.  8. 
Kceli'.  secretary  and  auditor  of  the  live  lail- 
rojiis  in  qnesiinn,  commanding  him  to  appear 
Ik  lore  ih>.t  body,  and  bring  wiih  him  the 
St  oik  hooks  of  those  corn  panics.  A  like  sub- 
paMia  was  is«iue«l  to  VVillinm  R.  Stirling,  as 
lirst  vice  pTr^ident  of  the  Sled  ('ompany, 
commandini;  iiini  to  a»'P"Mr  bolore  the  Com- 
mission an»l  pro  iiicc  the  stork  bo  ks  of  that 
('o;isp;inv.  I-It-  IV  a-wl  S'irling  appeared  in 
an-iwer  to  the  suopeii'ss,  b  t,  refuse*!  to  pro- 
iiWt'v  th"  l)(.()k.s  or  eitiierof  them  so  ordered  to 
l>e  ?»ro»hiC(  «i. 

'I'iie  Con^ mission  thereupon,  on  the  15lh  day 
of  July,  lHi)"3.  presf  nted  to  and  tiled  in  the 
Court  1  elou  iis  petition  embo<iyiug  the  above 
faets,  and  priycd  tiiat  an  order  be  made  re- 
(p'.iring  and  commnuding  Brimson,  Keefe,  and 
Siirliuij  to  appear  before  that  body  and  answer 
the  several  questions  propounded  by  them 
and  which  they  had  respectively  refused  to 
answt  r,  and  requiring"  Keefe  and  Stirling  to 
ai^pcar  and  produce  before  the  Commission  the 
stock  books  above  referred  to  as  in  their  pos- 
sesion. 

1  he  answers  of  Brimson,  Keefe,  and  Stirling 
in  the  present  proceeding,  besides  insisting  that 
the  question  |)ropounded  to  them,  respectively, 
were  immaterial  and  irrelevant  were  based 
mainly  upon  the  pround  that  so  much  of  the 
Interstate  Commerce  Act  as  empowered  the 
C'  mmission  to  require  the  at  tendance  and  testi- 
mony of  witnesses  and  the  producton  of  books, 
papers  and  documents,  and  authorizes  the 
circuit  court  of  the  United  Stntes  to  order  com- 
mon carriers  or   persons  to  appear  before  (be 
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Commission  and  produce  books  and  papers  and 
give  evidence,  and  to  punish  by  process  for 
contempt  any  failure  to  obey  such  order  of  the 
court,  was  repugnant  to  the  Conslitutioa  of  the 
United  States. 

Is  the  rJtu  seetioQ  of  the  Act  unconstita- 
tionnl  and  void,  so  far  as  it  authorizes  or  re- 
quires the  circuit  court  of  the  United  States  to 
use  their  process  in  aid  of  inquiries  before  the 
Commission?  The  court  recognizes  the  im- 
portance of  this  question,  and  has  bi slowed 
upon  it  the  most  careful  cousideraiion. 

As  the  Constitution  extencis  the  judicial 
power  of  the  United  S'ates  to  all  cases  in  law 
and e(|uityarisiug  under  that  *instruineni[ll>l> 
or  under  the  laws  of  the  United  States,  as  will  as 
to  all  controversies  to  which  the  United  States 
shall  be  a  party  (Art.  3,  §  2)  and  as  the  circuit 
courts  of  the  United  States  are  capable,  under 
the  statutes  defining  and  rcirulating  their  juris- 
diction, of  exertiugsuch  power  in  cases  or  con- 
troversies of  that  character,  within  the  limits 
prescribed  by  Congress  (25  Stat,  at  L.  434.  chap. 
866)  the  fundamental  inquiry  on  this  apix>al  is 
whether  the  present  proceeding  is  a  "case**  or 
"controversy"  within  the  meaning  of  the  Con- 
stitution. The  circuit  court,  as  we  have  seen, 
regarded  the  petition  of  the  Interstate  Com- 
merce Commission  as  nothing  more  than  an 
application  by  an  administrative  body  to  a 
judicial  tribunal  for  the  exercise  of  its  func- 
tions in  aid  of  the  execution  of  duties  not  of 
ft  judicial  nature,  and  accordingly  adjudged 
that  lids  proceeding  did  not  constitute  a  case 
or  coiitroversy  to  which  the  judicial  power  of 
the  United  Slates  could  be  extendc»d. 

At  the  same  lime  the  learned  court  said: 
"Undoubtedly,  Congress  may  confer  upon  a 
non-judicial  body  authority  to  obtain  informa- 
tion necessary  for  leL-'ilimaie  gov* niicntal  pur- 
poses, and  make  relusal  to  a]):»car  and  testify 
before  it  tou'  hiiig  mutters  peitluent  to  any 
authorized  iu'juiry,  an  oiii  use  punishable  by 
Ihe  courts,  subject,  however,  to  Ihe  privilege 
of  witnesses  to  make  n*  disclosures  whieli 
ndght  lend  to  criminrdc  them  or  .subject  thoin 
to  penalties  or  forieilures.  A  pios«-ctition  or 
an  action  for  violation  of  such  a  statute  would 
clearly  be  an  originrd  suit  or  controversy  l>e- 
twetn  parties  within  the  meaning  of  the  Con- 
stitution, and  not  a  mere  appli.:iti  >n,  like  the 
present  one,  for  the  excrcis"  of  the  jutlicinl 
power  in  aid  of  a  non-juMi-  ial  body."  lie 
Interstate  Commerce  Co>ii/fiif:iion,  4Iuttrs.Co!n. 
Rep.  315,  53  Fed.  Hep.  47a.  480. 

In  otiu  r  \vords,if  the  In•er^i  ate  Commerce  Act 
made  the  refusal  of  a  witness  duly  summoned 
to  appear  and  testify  before  the  Commission  in 
resi)eut  to  a  matter  rightfully  committed  by 
Concress  to  that  body  for  examination,  an 
offense  against  the  United  Stages,  punishable 
by  fine  or  imprisonment,  or  both,  a  ciiminal 
prosecution  or  an  information  for  the  violation 
of  such  a  statute  would  be  a  case  or  contro- 
versy to  which  the  judicial  power  of  the  United 
Stales  extended :  *  while  n  direct  civil  pro-r470 
ceetiing.expressly  authorized  by  an  Actor  Con- 
gress, in  the  name  of  the  Commission,  and 
under  the  direction  of  the  Attorney  General  of 
the  United  States,  against  the  wiinc^  so  refus- 
ing to  testify,  to  compel  him  to  give  evidence 
before  the  Commission  touching  ihe  same 
matter,  would  not  be  a  case  or  controversy  of 
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whi^h  rognlzance  could  be  taken  by  any  court 
established  by  Con^^rcss  to  receive  the  judicial 
power  of  the  Uniiea  Smtes. 

This  inierpretaiion  of  the  Constitution  would 
restrict  the  employment  of  means  to  carry  into 
effect  powers  c  ran  led  to  Congress  within  much 
nni rower  limits  than,  in  our  judgment,  is  war- 
ranted by  that  instrument. 

The  Constitution  expressly  confers  upon 
Congress  the  power  to  regulate  commerce  with 
foreign  nations,  among  the  several  states,  and 
with  the  Indian  tribes,  and  to  make  all  laws 
necessary  and  proper  for  carrying  that  power 
into  execution.  Art.  1,  §  8.  While  the  com- 
pletely internal  commerce  of  a  state  is  reserved 
to  the  state  itself,  liecause  never  surrendered 
to  the  general  government,  commerce,  the 
retrulation  of  which  it  committed  by  the  Con- 
Btitution  to  Congress,  comprehends  traffic, 
oavigation  an<l  every  species  of  commercial  in- 
tercourse or  trade  between  the  United  States, 
among  the  several  states,  and  with  the  Indian 
tribes.  Gibhou.^  v.  Ogden,  22  U.  8.  9  Wheat.  1, 
193,  194  (6:  23.  69].  "It  may  be  doubted,*' 
thiscourt  has  said,  •'whether  any  of  the  evils 
proceeding  from  the  feebleness  of  the  Federal 
governmeut  contributed  more  to  that  great 
revolution  which  introduced  the  present  system 
than  the  deep  and  general  conviction  that  com- 
merce ought  to  be  regulated  by  Conjrress.  It 
is  not,  therefor,  matter  of  surprise  that  the  grant 
ihould  be  as  extensive  as  the  mischief,  and 
FhouM  comprehend  all  foreign  commerce,  and 
all  commerce  among  the  stales.  To  construe 
the  power  so  as  to  impair  its  efticiency  would 
tend  to  defeat  an  object,  in  the  attainment  of 
which  the  American  public  took,  and  justly 
took,  that  strong  interest  which  arose  from  a 
full  convention  of  its  ncccssitv."  Jh'owv  v. 
MnrylamJ,  25  U.  S.  12  Wheat.  419,  446  [6:  678, 
C88];  I'hilmUJphia  db  S.  M.  SS.  Co.  v.  Pmri' 
ffilanin,  122  U.  8.  320,846  [3U:  1200,  1205], 
1  Inters.  Com.  Rep.  HOj'.  **In  the  matter  of 
interstate  commerce,"  this  court,  speaking  by 
Mr.  Jiifefice  Bradley,  has  declared,  *Mhe  United 
47  ll*Siates  are  but  one  country,  and  are  and 
rou8l  be  subject  to  one  system  of  regulaiions,and 
not  to  a  nnillitude  of  systems."  Jtohbins  v. 
Shdhu  Coitnff/  Taxing  Di'st.  120  U.  S.  4:^9,  494 
[30:  694,  G9ol,  1  Inters.  Com.  Kep.  45.  The 
same  principle  was  anrounced  by  the  present 
Chief  Justice  in  S(outenf>urf/h  v.  Uennick,  129 
U.S.  141.  148  [32:  637,631;]. 

What  IS  the  nature  of  the  power  thus  ex- 
pnssly  given  to  Congress,  and  to  what  extent- 
and  under  what  restrictions,  may  it  be  con, 
Bliiutionally  exerted? 

This  question  was  answered  when  (7//i>/ 
Justice  Marshall  said  that  it  was  the  power  **to 
prescribe  the  rule  by  which  commerce  is  to  be 
governed."  '"Thispi^wer,"  the  Chief  Justice 
continued,  "like  all  others  veiled  in  Congress, 
is  complete  in  itself,  may  be  exeicised  to  its 
utmost  extent,  and  acUno\\  ledges  no  limita- 
tions other  than  are  prescribed  in  the  Consti- 
tution. These  are  expressed  in  pbiin  terms, 
and  do  not  attect  the  questions  which  arise  in 
this  case,  or  which  have  been  discussed  at  the 
bar.  If,  as  has  always  been  understood,  the 
sovereignty  of  Congress,  though  limited  to 
specified  objects,  is  plenary  as  to  those  objects, 
the  power  over  commerce  with  foreign  nations 
and  among  the  several  states  is  vested  in  Coo- 
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gress  as  ab.solntely  as  it  would  be  In  a  single 
government  having  in  its  constitution  the  same 
restrictions  on  the  exercise  of  the  power  as  are 
found  in  the  Constitution  of  the  United  States. 
The  wisdom  and  the  discretion  of  Congress, 
their  identity  with  the  people,  and  the  influ 
ence  which  their  constituents  possess  at  elec- 
tions, are,  in  this,  as  in  many  other  iLstMnces, 
as  that,  for  example,  of  declarinir  war,  the  sole 
restraints  on  which  thev  have  relied  to  seciire 
them  from  its  abuse.  They  are  the  restr  jnis 
on  which  the  people  must  often  rely  sf.lely  in 
all  representative  governments."  Gibbons  v. 
Og(fefi,  22  U.  8.  9  Wheat.  1,  189,  196,  197  [6: 
23,  68.  70]. 

Congress  thus  having  plenary  power  subject 
to  the  limitations  imposed  by  the  Constitution 
to  prescribe  the  rule  by  which  comniercc 
among  the  several  states  is  to  be  governed,  the 
question  necessarily  arises,  what  are  the  prin- 
ciples that  should  control  the  judiciary  when 
determining  whether  a  particular  Act  of  Con- 
gress, avowedly  adopted  in  execution  of  that 
power,  is  consistent  with  the  fundamental  limi- 
tations of  the  Const iti'.t ion? 

*The  general  principle  applicable  to  this[4- 7 2 
subject  W'lS  long  ago  announced  by  this  court, 
and  has  been  3o  often  aflinneil  and  applied 
that  argument  in  support  of  it  is  unneces^-ary, 
even  if  it  were  possible  tosuL'gcst  any  thought 
not  heretofore  expressed  in  the  adjudged  ca^es. 
In  the  great  ease  of  McGulloch  v.  Mnri/lnnd^ 
17  U.  S.  4  Wheat.  310.  421,  423  [4:  579,  OOl], 
it  was  said:  'The  sound  construction  of  the 
Constitution  must  allow  to  the  national  legts 
lature  thatdiscielion,  with  respect  lothe  tne;;n«-: 
by  which  the  powers  it  confers  are  to  be  car- 
ried into  execution,  which  will  enable  that 
body  to  perform  the  high  duties  assianed  to  it, 
in  the  manner  most  benelicial  to  the  people. 
Let  the  end  be  legitimate,  let  it  be  within  the 
scope  of  the  Constitution,  and  all  means  which 
are  appropriate,  which  are  plainly  adapted  to 
that  end,  which  are  not  prohibited,  but  con 
sistent  with  the  letter  and  spirit  of  the  Consti- 
tution, <ire  constittJtionHl."  Again:  *' Where 
the  law  Is  not  prohibite<l,  and  is  really  calcu- 
lated to  effect  any  of  the  objects  entrusted  to 
the  government,  to  undertake  here  to  inquire 
into  the  degree  of  its  necessity  would  be  to 
pass  the  line  which  circumscribes  the  judicial 
department,  and  to  tiead  on  legislative  ground. 
This  court  disclaims  all  pretensions  to  such  a 
power." 

Guided  by  these  principles,  we  proceed  to 
inquire  whether  the  twelfth  section  of  the  In- 
terstate Commerce  Act,  so  far  as  it  authorizes 
the  present  proceedinc,  assumes  to  invest  the 
circuit  courts  of  the  United  Slates  with  func- 
tions that  are  not  judicial. 

It  was  not  disputed  at  the  bar,  nor  indeed 
can  it  be  successfull}'  denied,  that  the  prohibi- 
tion of  imjust  charges,  discriminations,  or 
preferences,  by  carriers  engaged  in  interstate 
commerce,  in  respect  to  properly  or  jH-rsons 
transported  from  one  slate  to  another,  is  a 
proper  regulation  of  interstate  commerce,  or 
that  the  object  Congress  has  in  view  by  the 
Act  in  question  may  be  legitimately  accom- 
plished by  it  under  the  power  to  regulate  com- 
merce among  the  several  states.  In  every 
substantial  sense  such  prohibition  is  a  rule  by 
which  interstate  commerce  must  be  governed, 
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and  Is  plaf  oly  adapted  to  the  object  intended  to 
473jbe  accomplUbed.  The  snme  ^observation 
may  be  made  in  respect  to  those  provisions  em- 
powering the  Coramission  to  inquire  into  the 
manflgcmeiit  of  the  business  of  carriers  subject 
to  the  provisions  of  the  Act,  andtoinvestiirate 
the  whole  subject  of  interstate  conQmerce  as 
conducted  bv  such  carriers,  and,  in  that  way, 
to  ol)t;iin  full  and  accurate  informatiun  of  all 
niniters  involved  in  the  enforcement  of  the  Act 
of  Congress.  It  was  clearly  competent  for 
Congress,  to  that  end,  to  invest  the  Commis- 
sion with  authority  to  require  the  attendance 
and  testimony  of  witnesses,  and  the  produc- 
tion of  books,  pnjH'rs.  tarifT;*,  contnicts,  agree- 
ments, and  dfcuments  relating  to  any  mutter 
legally  committed  to  that  body  for  invcstina- 
tion.  *  We  do  not  understand  that  any  of  these 
propositions  are  disputed  in  this  case. 

Interprt'linc  the  Interstate  Commerce  Act  as 
applicable,  and  as  intendeil  to  apply,  only  to 
matters  involved  in  the  reirulatiou  of  com- 
merce, and  which  Cousiess  nmy  rii^htfully 
subject  to  inveslicalion  by  a  Couuiiission  C8tal>- 
lished  for  the  purpose  of  enforcing  that  Act,  we 
arc  unnl»le  to  say  thut  its  provi^lons  are  not 
appropriate  and  plainly  adapted  to  the  protec- 
tion of  inlcrsinte  comrufrcc  from  burdens  that 
are  or  may  l)e,  directly  and  indirectly,  impoivd 
upon  it  by  means  of  unjust  and  unVcasonable 
discriminations,  charges,  and  preterences. 
Congress  is  not  limited  in  i»s  e'nplo>  nn'nt  of 
means  to  ihose  that  an*  absolutely  essential  to 
the  accomplishment  of  objects  within  the  scope 
of  the  powers  granted  to  it.  It  is  a  settled 
principal  of  constitutional  law  that  "the  gov- 
ernment which  has  a  right  to  do  an  act.  and 
b:i.s  imposed  on  it  the  duly  of  performing  that 
act,  must,  acconline  to  the  dictates  of  reason, 
be  allowed  to  select  the  means:  and  those  who 
contend  that  ii  may  not  select  any  appropriate 
means,  that  one  particulnr  mride  of  effecting 
the  object  is  exceptcl,  ttike  upon  themselves 
the  burd  n  of  establishincr  that  exception." 
17  U.  8.  4  Wheat.  316.  409  [4:  579,  002 1.  The 
test  of  the  |)ower  of  Congress  is  not  the  judg- 
ment of  the  courts  that  particular  means  ure 
not  the  best  that  could  have  l>een  em  )loved  to 
effect  the  end  con*e»npl  itcd  by  the  legislative 
department.  The  jutiiciury  van  only  inquire 
whether  the  menns  deviled  in  the  execution  of 
a  power  granted  are  forbidden  by  the  Consti- 
tution. It  cannot  go  beyond  tlial  inquiry  wilh- 
474]  out  *cntrenching  uron  thedomain  of  an- 
other department  of  the  governme»  t.  That  it 
may  not  do  with  safety  to  our  institutions. 
Union  Pac.  R.  Co.  v.  United  Sthtes{** Sinking 
Fund  07.<fj?")  99  U.  S.  700.  718  [20:490.  50i]. 

An  adjudication  that  Congress  could  not 
establish  an  adininisirative  body  with  author- 
ity to  investigate  the  subject  of  interstate  com- 
merce and  with  power  to  call  witnesses  before 
it.  and  to  require  the  production  of  books, 
documents,  and  pn|>ers  relating:  to  that  subject, 
would  go  far  towards  defeaiincr  the  object  for 
which  the  people  of  the  United  States  placed 
commerce  among  the  stales  under  national 
control.  All  must  recognize  the  fact  that  the 
full  information  neci  ssary  as  a  basis  of  intelli- 
gent legislation  by  Congress  from  time  to  time 
upon  the  subject  of  interstate  commerce  can- 
not be  obtained,  nor  can  the  rules  estaidished 
for  the  regulation  of  such  commerce  be  efli- 
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ciently  enforced,  otberwisc  than  fhroiigh  the 
instrumentality  of  an  administrative  body, 
representini!  the  whole  country,  always  watch- 
ful of  the  general  interests,  and  charged  with 
the  duty  not  only  of  obtaining  the  required  in- 
formation, but  of  compelling  by  ail  lawful 
methods  obedience  to  such  rules. 

It  is  to  be  ob>erve<i  that  independently  of 
any  question  concerning  the  nature  of  the 
matter  under  investigation  by  the  Commi.ssinn 
— however  legitimate  or  however  vital  to  the 
public  interests  the  inquiry  being  conducted 
by  that  l>ody— the  judgment  Ik'Iow  rests  upon 
the  broad  groimd  that  no  diirrt  proceeding  to 
compel  the  attendance  of  a  wiines**  before  the 
Commissi(m,  or  to  require  him  to  answer  tiurs- 
lions  p'Jt  to  him.  or  to  compel  the  pro<iurtion 
of  books,  documenls  or  papers  in  his  po^ss- 
sion  relating  to  the  subject  under  examination, 
can  be  tleemed  a  case  or  controversy  of  wiiich 
under  the  Constitution,  a  court  of  the  llniicil 
Stales  may  take  coijnizance,  even  if  ^uch  nro 
ceeding  be  in  form  judicial.  And  the  theory 
upon  whieii  the  judgment  proceotled  isapplica- 
able  alike  to  coi()oralions  and  in  lividiials,  al- 
though by  the  established  doctrine  of  the 
courts  a  railroad  corporation  may,  under  legi-i- 
lative  sanction  and  uoon  makmir  conipen^^n 
tion,  appropriate  private  property  for  the  [mr- 
|K)sesofils  right  of  way, beeau^e  and  *t>niyj-|  T*"* 
be  n  use  its  road  i«  a  public  highway  est:ib!'<l'«d 
primarily  tor  the  convenience  of  the  pe  >plc 
and  to  subserve  pu*jic  obj'Vts.  and,  iheietore, 
sulgect  to  governmental  control,  ihito^it 
Kation  v.  Son t hern  Kansas  11,  Co,  1115  {].  S. 
041,067  |34;29:),:^02]. 

What  is  a  case  or  controversy  to  wbic'i.und'r 
the  Constitution,  the  judic  lal  power  of  the 
United  States  extends?  Hir-iring  to  the 
cIhusc  of  that  in^tiuuient.  which  e\ir»ids  the 
!  judicial  po'.ver  of  llie  Uidtcd  St:if(*s  i.j  nil  ca  es 
i  \n  law  and  equity  ari»4>nir  under  the  Con>'i>u 
tion,  the  laws  of  the  Uidied  State--,  ami  tre;ltf9 
made  or  that  sliall  i«emadc  under  tin  ir  anth'ir- 
ily,  this  court,  sp-diing  by  Chiff.hi.^tirc  Mnr- 
shall,  has  said:  "This  tlause  en  diles  the  ju«li- 
cial  de;>artmeTit  to  receive  juiisdic  ion  to  lne 
full  ex'ent  of  the  ('on<'itniion,  laws,  and 
trenties  of  the  United  Slates  wiien  any  question 
le^pccting  ihe*n  siiall  assume  such  a  form  tl»ai 
ihe  judicial  power  is  capable  of  acting  on  it. 
Thai  power  is  capable  of  acting  only  when 
the  subject  i«  submilted  to  it  liy  a  pauy  who 
asserts  nis  rights  in  tiie  form  p»es<rii»ed  by 
law.  It  iliea  becomes  a  case,  and  the  Coristi- 
tution  declaics  that  the  judi(  ial  power  shall 
ex'cnd  to  all  cases  arisinc  under  tlie  Consriiu- 
tion.  laws,  ai:  I  treaties  of  the  United  Slates." 
Osfyorn  v.  ran!.  *>f  UniUd  States,  ?2  U.  S.  9 
Wheat.  7aft,  819  [0:  204,  2^3j.  And  in  D^n  v. 
Ilnboken  Idwl  d'  Jmn,  Co,  69  U.  S.  l^  llow. 
272,284(15:  :,.2,  877],  J/r.  Jf/«//rr Curtis,  »fter 
observing  thai  Congress  cannot  withdraw  fr«»ra 
judicial  coiiuizance  any  mal'er  which,  from 
its  nature,  is  the  subject  of  a  suit  at  the  com- 
mon law,  or  in  cqu  ty,  or  adm  rally,  nor '^n 
the  other  hntid,  bring  under  jii'lieial  power  a 
matter  which,  fiom  its  nature,  is  not  u  subject 
for  judicial  dclcrminaMon,  said:  **At  Jhcsamc 
time  there  aretnatters  involving  public  rights 
which  may  be  presented  in  such  form  that 
the  judicial  power  is  capable  of  acting  on  fhera 
and  which   are  susceptible  of  judicial  deter- 
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miDAtioD,  but  which  Congress  mayor  may  |pai>crs,  etc.,  in  his  possession  upon  notice  to 


not  bring  within  the  cognizance  of  the  courts 
of  the  United  Stales,  as  it  may  deem  proper." 
So,  in  Smith  v.  Affams,  130  U.  8.  173  [32: 
897],  Afr.  Justice  Field,  speaking  for  the 
court,  said  that  the  terms  "cases"  and  "con- 
troversies" in  the  Constitution  embraced  "the 
claims  or  contentions  of  litigants  brought  before 
the  courts  for  adjudication  by  regular  proceed- 
470]  ings  *established  for  the  proiection  or 
enforcement  of  rights,  or  the  prevention,  re- 
dress, or  punishment  of  wrongs." 

Testing  the  present  proceeding  by  these 
principles,  we  are  of  opinion  that  it  is  one  that 
can  properly  be  brought  under  judicial  cogniz- 
ance. 

We  have  before  us  an  Act  of  Congress  au- 
thorizing the  Interstate  Commerce  Commission 
to  summon  witnesses  and  to  require  the  pro- 
duction of  books,  papers.  tarilTs,  contracts, 
agreements,  and  documents  relating  to  the 
matter  under  investigation.  The  constitution- 
ality of  this  provision— assuming  it  to  be  ap- 
plicable 10  a  matter  that  may  be  legally 
culrnslcd  to  an  aiiministralive  l)Oily  for  investi- 
gation—is,  we  repeat,  not  disputed  and  is  be- 
yond dispute.  Upon  every  one,  tlieretore,who 
owes  allegiance  to  the  United  States,  or  who 
is  within  its  jurisdiction,  enjoying  the  pro- 
tection that  it"?  government  alTords,  rests  an 
o!»lii;:ition  to  res|>ect  the  national  will  as  thus 
expreNst'd  in  conformity  with  the  Constitution. 
As  every  citizen  is  bound  to  ol)ey  the  law  and 
to  yield  ol'edience  to  the  constituted  aiithniitic< 
acting  within  the  law,  this  power  conferred 
u[)on  the  Commission  imposes  upon  any  one. 
summoned  by  that  body  to  appear  and  to 
testify,  tlie  duty  of  appearing  and  testifying, 
and  iipon  any  one  required  to  produce  such 
books,  papers*,  tariffs,  contracts,  agreements, 
and  documents,  the  duty  of  producing  them, 
if  the  testimony  sought,  and  the  books,  papers, 
etc.,  culled  for,  relate  to  the  matter  under  in- 
vestication,  if  such  matter  is  one  which 
the  Commission  is  legally  entitled  to  iuvesli- 
^ate,  and  if  the  witness  is  not  excused,  on  some 
personal  ground,  from  doing  what  the  Com- 
mission requires  at  his  hands.  These  proposi- 
tions seem  to  be  so  clear  and  indisputable  that 
any  attempt  to  stistain  them  by  arcrument 
would  be  of  no  value  in  the  discu.ssion. 
Whether  the  Commission  is  entitled  to  the 
evidence  it  seeks,  and  whether  the  refusal  of 
the  witness  to  testify  or  to  produce  books, 
papers,  etc.,  in  his  pos.oes«ion,  is  or  is  not  in 
violation  of  his  duty  or  in  derogation  of  the 
riphts  of  the  United  States,  seeking  to  execute 
a  power  expressly  granted  to  Congress,  are  the 
dis  tnct  issues  between  that  body  and  the  wit- 
ness. They  are  issues  between  the  United 
4  7  7]Stute8  and  those^whodispute  the  validity 
of  an  Act  of  Congress  and  seek  to  obstruct  its 
enforcement.  And  those  issues  made  in  the 
form  prescribed  by  the  Act  of  Cooeress,  are 
so  presented  that  the  judicial  power  is  capable 
of  acting  on  them. 

The  question  so  presented  is  substantially,  if 
not  precisely,  that  which  would  arise  if  the 
witness  was  procef'ded  against  by  Indictment 
under  an  Act  of  Congress  declaring  it  to  be  an 
offense  against  the  iTnited  States  for  any  one 
to  refuse  to  testify  before  the  Commission  after 
being  duly  summoned,  or  to  produce  books, 
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do  so,  or  imposing  penalties  for  such  refusal 
to  testify  or  to  produce  the  required  hooks, 
papers,  and  documents.  A  pro.secution  for 
such  offense  or  a  proceeding  by  information  to 
recover  such  penalties  would*  have  as  its  real 
and  ultimate  object  to  compel  obedience  to  the 
rightful  orders  of  the  Commission,  while  it 
was  exerting  the  powers  given  to  it  by  Con- 
gress. And  such  is  the  sole  object  of  the  pres- 
ent direct  proceeding.  The  United  Slates  as 
sens  its  right,  under  the  Constiiutioa  nnd  l.nvs, 
to  have  these  apj'^ellees  answer  the  ques'ions 
propounded  to  them  by  the  Cnmniissiou,  and 
to  produce specilled  books,  papers,  etc.,  in  their 
po.ssession  or  under  their  control.  It  insists 
that  the  evidence  CMlled  for  is  m:»feri«l  in  the 
matter  under  investiirjition;  that  llie  subjeci  of 
investigation  is  within  leirislnlive  couui/mce, 
and  may  be  inquired  of  by  any  tribinial  con- 
stituted by  Congress  for  that  piirpose.  The 
appellees  deny  that  any  such  riuhls  exist  in  the 
general  governmeu',  or  thtii  they  are  under  a 
legal  duly,  even  if  such  evi.iouce  be  imporfimt 
or  vital  in  the  enforcement  of  the  ln*ers(:ite 
Commerce  Act,  to  do  what  is  required  of  ihem 
by  the  Commission.  Thus  has aiisen  ;i  dispute 
involving  rights  or  clnims  ar,  erted  by  the  re- 
spective parties  to  it.  An<l  the  powi-r  to  de- 
termine it  directly,  nnd,  as  between  the  partl»'S, 
linally,  must  reside  some v^bere.  It  c-nmot  be 
that  the  general  government, with  all  the  pow- 
er confi  ired  upon  it  by  the  peoide  of  the  Unit- 
ed Stales,  is  helpless  in  such  an  emergency, 
and  is  unable  to  provide  some  method,  ju'iicial 
in  form,  and  dirrct  in  its  ojurafiofi,  for  the 
prompt  and  conclusive  determination  of  this 
disfuite. 

*As  the  circuit  court  is  competent  un  f  t  78 
der  thelaw  by  which  it  wnsonlained  and  estab- 
lished to  lake  juri-diction  of  the  parties,  ami  as 
a  case  aris^es  under  the  Constitution  or  laws  of 
the  United  Slates  when  its  decision  depcnis 
upon  either,  why  it>  not  this  proceooinir  ju- 
dicial in  form  and  instituted  forthe  (jciermioa- 
tion  or  distinct  i^^uc?  between  the  parties,  as 
defined  by  formal  pleadings,  a  ca«e  or  eoTiiro- 
versy  for  judicial  cognizance,  within  the  mean- 
ing of  the  Constitution?  It  must  be  so  re- 
garded, unless,  as  is  contended,  Congress  is 
without  power  to  provide  any  method  for  en- 
forcing the  statute  or  compelling  ob-dienee  to 
the  lawful  orders  of  the  Commission,  e.xcept 
through  criminal  prosecutions  or  l)y  civil  ac- 
tions to  recover  penalties  imposed  f()rnoT'  com- 
plinoce  with  such  ordeis.  But  no  limitation 
of  that  kind  upon  the  power  of  Coniiress  to 
regulate  commerce  among  the  states  is  jtisii 
fled  either  bv  the  letter  or  the  spirit  of  the  Con- 
sfiHition.  Any  such  rule  of  constitutional  in- 
terpretation, if  applied  to  all  the  grants  of 
power  made  to  Congress,  would  defeat  the 
piincipal  objects  for  which  the  CoiistiluiioQ 
was  ordained.  As  the  issues  arc  so  presented 
that  the  judicial  power  is  capable  of  aclinjr  on 
them  finally  as  between  the  parlies  before  the 
court,  we  cannot  adjudge  that  the  mode  pre- 
scribed for  enforcinc  the  lawful  orders  of  the 
Interstate  Commission  is  not  calcidated  to  at- 
tain the  object  for  which  Congress  was  given 
power  to  regulate  interstate  commerce.  It 
cannot  be  80  declared  unless  the  incompatibility 
between  the  Constitution  and  the  Act  of  Con- 
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gresR  is  clear  and  strong.  Fletcher  v.  Peck,  1 0  U. 
b.  6 Cianch.  87, 128  [3;  162. 175].  In  accomp- 
lishing the  objects  of  a  power  /rrnnted  to  it, 
Congress  may  employ  any  one  or  all  tbe  modes 
that  me  appropriate  to  the  end  io  view,  taking 
care  only  that  do  mode  employed  is  inconsist- 
ent with  the  limitations  of  the  Constitution. 

We  do  not  overlook  those  consiiiutional  lim- 
itations vvhich,  for  the  protection  of  personal 
rif!his,  must  necessarily  attend  all  investiga- 
tions conducted  under  the  authority  of  Cod- 
irrcss.  Niiiher  branch  of  the  legislative  de- 
partment, still  less  any  merely  adiniuistrative 
UKly,  established  by  Congress,  po.s8<  s^^es,  or  can 
be  invested  with,  a  general  power  of  making 
inquiry  mto  the  private  alTairs  of  (he  citizen. 
471>]  Kilbfwrn  v.  nompton,  *103  U.  S.  168. 
1^0  [.:6:  377.  386].  We  said  in  Tioyd  v.  Umted 
SVttcH.  1 16  IT.  8.  616,  630  [2U:  746.  751]— and  it 
cannot  be  tt>o  often  repeated — that  the  prioci- 

{)]e8  that  embody  the  esseoce  of  con«tilutioDaI 
iberty  and  security  forbid  all.iuvusions  on  the 
part  of  the  government  and  its  employes  of  the 
•anctity  of  a  man's  home,  and  the  privacies  of 
bis  life.  As  said  by  Mr,  Justice  Field  in  Re 
racifte  R  C'mmiasion,  '6%  Fed.  Rep  241,  250, 
'*of  all  the  rights  of  the  citizen,  few  are  of 
gfiaier  importance  or  more  essential  to  his 
peace  and  happiness  than  the  right  of  personal 
security,  and  that  involves,  not  merely  protec- 
tion of  his  person  from  as>auU,  but  exemption 
of  hi.s  private  affairs,  books,  and  papers  from 
the  iiisi)ectioD  and  scrutiny  of  others.  With- 
out the  enjoyment  of  this  right,  all  others 
would  lose  half  their  value." 

It  was  said  in  argument  that  tbe  twelfth  sec- 
tion was  in  derogation  of  those  fundamental 
guarantees  of  personal  rights  that  are  recog- 
nized by  the  Constitution  as  inhering  in  the 
freedom  of  the  citizen.  It  is  scarcely  neces- 
sary to  say  that  the  power  given  to  Congress 
to  regulate  interstate  commerce  does  not  carry 
wiJh  it  any  power  to  destroy  or  impair  those 
^mirnnlees.  This  court  has  already  spoken 
fully  upon  that  aeneral  subject  inCounselman 
V.  Hitchcock,  142  U.  8.  547  [35:  lllOl.  3  Inters. 
Com.  Kep.  bl6.  We  need  not  add  anything; 
to  what  has  been  there  said.  Suffice  it  in  the 
present  cnse  to  say  that  as  tlie  Interstate  Com- 
merce Commision,  by  petition  in  a  circuit 
court  of  the  United  Slates,  seeks,  upon  grounds 
distinctly  set  forth,  an  order  to  compel  appel- 
lees to  answer  particular  questions  and  to  pro- 
duce certain  books,  papers,  etc..  in  their  pos- 
BC^siou,  it  was  open  to  each  of  them  to  contend 
before  that  court  that  he  was  protected  by  the 
Constitution  from  making  answer  to  the  ques- 
tions propounded  to  him;  or  that  he  was  not 
legally  bound  to  produce  the  books,  papers, 
etc.,  ordered  to  be  produced;  or  that  neither  the 
questions  propounded  nor  tbe  books,  papers, 
etc.,  called  for  relate  to  the  particular  matter 
under  investigation,  nor  to  any  matter  which 
the  Commis«'ion  is  entitled  under  the  Consti- 
tution or  laws  to  investigate.  These  issues 
being  determined  in  their  favor  by  the  court 
below,  the  petition  of  the  Commission  could 
havp  been  dismissed  upon  its  merits. 
480]  *It  may  be  proper  to  state  in  this  con- 
nection that  after  the  decision  in  Counselman  v. 
Hitciicock,  tbe  Interstate  Commerce  Act  was 
amended  by  an  Act  approved  February  11, 
1898,  which  provides  "that  no  person  shall  be 
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excused  from  attending  and  testifying,  or  from 

producing  books,  papers,  tariffs,  coninicts. 
agreements,  and  documents  before  the  Inter- 
state Commerce  Commission,  or  in  obedience  to 
the  subpoena  of  the  Commission,  whether  such 
subpoena  be  signed  or  issued  bj  one  or  more 
Commissioners,  or  in  any  cause  or  proceeding, 
criminal  or  otherwise,  based  upon  or  growiug 
out  of  any  alleged  violation  of  the  Act  of  Con- 
press,  entitled  'An  Act  to  Regulate  Commerce,' 
approved  February  fourth,  eighteen  hundred 
and  eighty-seven. or  of  any  xmeudment  thereof, 
on  the  ground  or  for  the  reason  that  tbe  testi- 
\  mony  or  evidence,  documentary  or  otherwise, 
\  required  of  him  may  tend  to  criminate  him  or 
subject  ])im  to  a  penalty  or  forfeiture.  But 
no  person  shall  be  prosecuted  or  subjected  to 
any  penalty  or  forfeiture  for  or  on  account  of 
any  transaction,  matter  or  thing  concerning 
which  he  may  testify,  or  produce  evidence, 
documentary  or  otherwise,  before  said  Com- 
mission, or  in  obedience  to  its  suhpeena,  or 
the  subpoena  of  either  of  them,  or  in  any  such 
case  or  proceeding:  Provided,  That  no  per>on 
so  testifying  shall  be  exempt  from  prosecution 
and  punishment  for  perjury  committed  in  so 
testifying.  Any  person  who  shall  mglect  or 
refuse  to  attend  and  testify,  or  to  answer  any 
lawful  inquiry,  or  to  produce  books,  pai)ers, 
tariffs,  contracts,  agreements,  and  documents, 
if  in  bis  power  to  do  so,  in  ot)edience  to  the 
subpoena  or  lawful  requirement  of  the  Com- 
mission, shall  be  guilty  of  an  offense,  and  upon 
conviction  thereof  by  a  court  of  competent 
jurisdiction  shall  be  |>uni9hed  by  fine  not  less 
than  one  hundred  dollars  nor  more  than  five 
thousand  dollers,  or  by  imprisonment  for  not 
more  than  one  year,  or  by  boib  such  fine  and 
imprisonment."  27  Stat,  at  L.  443,  chap.  83. 
But  that  Act  was  not  in  foice  when  this  ca^e 
was  determined  below.  Nor  'Ires  it  reach  the 
question  whether  a  proceed! og  like  the  present 
one  can  be  maintained  in  a  circuit  court  of  the 
United  States. 

In  the  course  of  the  argument  at  tbe  bar  our 
attention  was  *called  to  uayburn'i  Com.  [481 
2U.  S.  2Dall.  409  [\'A?Si],  and  United  States  y. 
Ftrrcirn,  54  U.  8.  13  How.  40,  46  [14: 42.  44], 
as  announcing  principles  not  in  harmony  with 
the  views  we  have  expressed  io  this  opinion. 

llayburn's  case  was  an  application  for  a 
mandamus  to  be  directed  to  the  Circuit  Court 
o\  the  United  Stales  for  the  District  of  Penn- 
sylvania, commanding  that  court  to  proceed 
in  a  petition  by  llayburn  to  be  put  on  the  pen- 
sion list  of  the  United  States  in  conformity 
with  an  Act  of  Congress,  approved  March  28, 
1792,  chap.  11,  which  provided  for  the  settle- 
ment of  the  claims  of  widows  and  orphans 
barred  by  limitations  previously  established, 
and  to  regulate  claims  to  invalid  pensions. 
This  court  took  the  case  under  advisement, 
but  as  Congress  provided  in  another  way  for 
the  relief  of  invalid  pensioners,  no  decision 
was  made.  Nevertheless,  by  a  note  to  Hay- 
burn's  case,  we  are  informed  of  the  views  ex- 
pressed at  the  circuit  by  different  members  of 
this  court  in  relation  to  the  Act  of  1793.  They 
concurred  in  holding  that  it  was  not  in  tbe 
power  of  Congress  to  assign  to  the  courts  of 
the  United  States  any  duties  except  such  sa 
were  properly  judicial,  and  to  be  performed  in 
a  judicial  manner;  and  that  the  duties  assigned 
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to  the  circuit  courts  were  not  of  that  descrip- 
tion, and  were  not  cod  tern  plated  by  tbe  Act 
of  Congress  as  of  that  character;  and.  conse- 
quently, that  the  Act  could  be  considered  as 
only  appointing  commissioners  for  the  pur- 
poses mentioned  in  it  by  official  insteaa  of 
personnl  descriptions,  which  positions  the 
judges  of  the  court  were  at  liberty  to  accept 
or  de<line. 

In  a  note  prepared  by  Chitf  Justice  Taney, 
nnder  the  direction  of  this  court,  and  found 
In  54  U.  8.  13  How.  52  [14:47J,  on  account  is 
given  cif  United  States'^,  Todd,  which  also  in- 
volves the  validity  of  the  Act  of  1792,  so  far 
as  it  imposed  upon  the  circuit  courts  duties  re- 
lating to  pensions.  And  it  is  there  stated  that 
Cliirf  Jvttice  Jay  and  Jugtice  Cushing,  upon 
further  reflection,  became  satisfied  that  the 
power  confeired  by  the  Act  of  1792  on  the 
circuit  court  as  a  court  could  not  be  construed 
as  giving  such  power  to  the  judges  of  tbe 
court  as  commissioners. 

The  same  general  principles  were  announced 
In  Ferreira's  case,  which  arose  under  the  treaty 
482]  of  1819  between  Spain  and  *the  United 
Btotes.and  under  certain  arts  of  Congress  passed 
to  carr^  a  particular  article  of  that  treaty  into 
execution.  The  case  came  before  this  court  up- 
on appeal  from  a  decision  or  award  mode  by  the 
district  jud^e.  acting  upon  a  special  statute 
authorizing  him  to  receive  and  adjudicate  cer- 
tain clHims.  A  motion  to  dismiss  the  appeal 
for  want  of  jurisdiction  in  this  court  raised  the 
question  whether  tbe  district  judge  exercised 
judicial  power,  strictly  speakiD<r,  under  the 
Constitution.  The  motion  to  dismiss  was  sus- 
iMincd.  Chief  Justice  Taney,  referring  to  the 
ittatmcs  under  which  the  d  istrict  judire  pro- 
rerded,  said:  **It  is  manifest  that  this  power  to 
d(cide  upon  the  validity  of  these  claims  is  not 
confeired  on  them  as  a  judicial  function  to  be 
pxcTcised  in  the  ordinary  forms  of  a  court  of 
ju^nce.  For  there  is  to  be  no  suit;  no  parties 
III  the  \q^\\\  ncreptance  of  the  term  are  to  be 
rna  le;  no  process  to  issue;  and  no  one  is  au- 
thorized to  appear  in  behalf  of  the  United 
Stales,  or  to  summon  witnesses  in  the  case. 
The  pioceeding  is  alfo^etlier  e.r  jhtrte,  and  all 
tliat  tlie  ju  l«,^'  is  required  to  do  is  to  reciive 
llie  claim  wiien  the  party  presents  it,  an«i  to 
Rclju^t  it  u[)on  such  evidence  as  he  mny  have 
beif«»re  hini,  or  tn?  able  himself  to  obtain.  But 
neiilier  tlie  evidence  nor  his  award  are  to  be 
tiled  in  the  court  in  which  he  pre>ides,  nor  re- 
corded tliere;  but  he  is  required  to  transmit 
both  the  de(  Ision  and  theeviilenre  upon  which 
he  derided  to  the  Secretary  of  the  Treasury: 
snd  the  claim  is  to  be  pnfd  if  the  Secretary 
thinks  It  just  and  equitable,  but  not  otherwise. 
It  is  to  l)c  a  debt  from  the  United  States  upon 
ihe  dect-ion  of  the  Secretary,  hut  not  upon 
that  of  the  judpe.  It  is  too  evident  for  argu- 
ment on  the  subject  that  such  a  tribunal  is  not 
a  ju'licial  one,  and  that  tlie  Act  of  Coni^ress 
did  not  intend  to  make  it  one.  The  authority 
conferred  on  the  respective  jud pes  was  nothing 
more  than  that  of  a  commissioner  to  adjust 
certain  claims  asrainst  the  United  States;  and 
the  oflice  of  judges  and  their  respective  juris- 
dictions are  referred  to  in  the  law  merely  as  a 
desiirnation  of  the  persons  to  whom  the  author 
Hy  is  confided,  and  the  territorial  limits  to 
which   it  extends.    Tbe  de( ision  is  not  the 

lot  U.  S. 


judgment  of  a  court  of  jastice.  It  is  tb« 
award  of  a  commission."  64  U.  8.  13  How. 
40.46,47(14:42.44]. 

*lt  thus  appears  that  the  Act  of  1792,  [483 
above  referred  to.  attempted  to  impose  upon 
the  courts  of  the  United  States  duties  punly 
administrative  in  their  character.  ?^f>.  aNo,  ilie 
acts  of  Congress  involved  in  Feneira'.s  ease 
conferred  no  authority  upon  the  district  jtidne 
to  determine  finally  any  queMions  of  a  judiriid 
nature,  and,  without  requiring  any  petition  to 
be  filed,  and  without  empowering  the  di«iprt 
attorney  to  enter  an  appearance  for  the  Uniied 
States,  so  as  to  make  it  a  party  to  the  proieed- 
ing,  or  to  authorize  a  judgment  a/Tainstit,  gave 
that  officer  the  power  only  of  adjusting,  with- 
out the  presence  of  iiartle?*.  certain  claims,  the 
allowance  and  payment  of  .which,  al'ier  being 
so  adjusted,  were  made  to  depend  wholly  upon 
the  discretion  of  the  Secretary  of  the  Treasury. 

Some  allusion  should  be  made  in  this  con- 
nection to  (Jordan  v.  United  states,  117  U.  S. 
appx.  p.  6U7  and  lie  Sanborn,  148  U.  S.  222 
[37:  429]. 

In  Gordon's  case,  the  question  wom  whether 
this  court  had  jufisdiciion  to  review  the  netion 
of  tlie  Court  of  Claims  in  respect  to  a  claim  ex- 
amined and  allowed  in  the  latter  court  uinier 
an  Act  of  Con2ie«s  (12  Stat,  at  L.  (>"),  chap. 
92,  gg  5,  7,  14)  which,  among  other  things, 
provided  that  no  money  should  be  paid  out  of 
the  Treasury  for  any  claim  passed  upon  by  the 
Court  of  Claims,  nniil  after  an  appropriation 
therefor  should  be  estimated  t>y  the  Secretary 
of  the  Treasury,  and  an  appropriation  to  pay 
it  be  made  by  Congress.  Un<ier  that  Act 
neither  the  Court  of  Claims  nor- this  court 
could  do  anything  more  than  certify  their  opin- 
ion to  the  Secretary  of  the  Treasury,  and  it  «ic- 
pended  upon  that  officer,  in  the  first  place,  to 
decide  wliether  he  would  include  it  in  his  es- 
timates of  private  claims,  and  if  he  decided  in 
favor  of  the  claimant,  it  rested  with  Conirress 
to  determine  whether  it  would  or  would  not 
make  an  appioprintion  for  its  payment. 
Neither  the  Court  of  Claims  nor  this  court 
could,  by  any  process,  enforce  Us  jitdirinent; 
and  whether  the  claim  was  paid  or  not,  di<l  not 
depend  on  the  decision  of  either  court,  but  ii|»oa 
the  future  action  of  the  Secretary  of  'he 
Treasury  and  of  Congress. 

The  appeal  of  Gordon  was  dismissed  upon  the 
ground  that  Congress  could  not  "authorize  or 
require  this  court  ioen>rcss  'an  opinion  [484 
on  a  case  where  Its  judicial  power  could  not  l>e 
exercised,  and  where  its  judi^ment  would  not  be 
final  and  conclusive  upon  the  rights  of  the  par- 
ties, and  process  of  execution  awarch  d  to  car- 
ry it  into  effect."  "The  award  of  execution,'* 
said  Chief  Jvstice  Taney.  '*  is  a  part  and  an  es- 
sential part,  of  every^  iudgmeut,  pa«se«l  by  a 
court  exercising  judicial  power.  It  is  no  ju<i  ?• 
ment,  in  the  legal  sense  of  term,  without  it. 
Without  such  an  award  the  judgment  would 
be  inoperative  and  nugatory,  leaving  the 
aggrieved  party  without  a  remedy.  It  would 
be  merely  an  opinion  which  would  remain  a 
dead  letter,  and  without  any  o|>eraiion  upon 
the  rights  of  the  parties,  unless  Congreas  should 
at  some  future  time  sanction  it,  and  pass  a  law 
authorizing  the  court  to  carry  its  opinion  into 
effct.  Such  is  not  the  judicial  power  confided 
to  this  court  in  tbe  exercise  of  its  appellate  jur- 
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iadiction;  yet  it  is  tbe  whole  power  that  the 
court  is  jil  lowed  to  exercise  UDder  this  Acl  of 
Conctre^^s."  p.  702  See  De  Ornot  v.  United 
iitata,  72  U.  S.  5  Wall.  419  [18:700J. 

In  Sanborn's  case,  above  cited,  the  same 
principles  were  announced.  That  case  arose 
lusder  an  Act  of  Congress  of  March  3,  1887  ^"24 
Slat,  at  L.  5(r).  chap.  105)  one  section  of  which 
provided  that  'when  any  claimor  matter  may  l)e 
pei'id'njj  in  any  of  the  executive  dcpartujcnls 
wliich  involves  controverted  questions  of  fact 
or  law,  the  head  of  such  department,  with  tbe 
con.M  nt  of  I  he  claimant,  may  transmit  the  same, 
with  the  vouchers,  papers,  proofs,  and  docu 
ments  pertaining  thereto,  to  said  Court  of 
Claims,  and  the  same  shall  be  there  proceeded 
in  under  such  rules  as  the  court  may  adopt. 
When  the  facts  and  conclusions  of  law  shjill 
have  been  found,  the  court  shall  rej^ort  its  find 
inirs  to  ihe  department  by  which  it  was  trans- 
mitted. §  12.  This  court'  dismissed  an  appeal 
from  a  tiudins  of  the  Court  of  Claims,  tnider 
this  Act.  Referring  to  the  casCvS  of  Ua^buru. 
Todd,  Ferrcira,  and  Gordon,  above  cited,  it 
cbservid:  "Such  a  finding  is  not  made  obliga- 
tory on  the  department  to  which  it  is  reported 
— certainly  not  s»)  in  term? — and  not  so,  as  wc 
think,  by  any  necessary  implication.  We  re- 
gard the  function  of  the  Court  (»f  (Claims,  in 
such  a  case,  as  ancillary  and  advisory  only. 
485)  The  finding  or  conclusion  *reached  by 
tliat  court  is  not  enforceable  by  any  process  of 
execution  issuing  from  the  court,  nor  is  it  made 
by  the  statute  the  final  and  indisputable  basis 
of  action  either  bv  the  department  or  by  Oon- 
gres.s."  p.  220(431). 

The  views  we  have  expres.sed  in  the  present 
ca.se  are  not  inconsistent  with  an>  thing  said  or 
decided  in  those  cases.  They  do  not,  in  any 
nianuer,  infringe  upon  the  suluiary  doctrine 
that  Coneress  (excluding  the  special  cases  pro- 
vided for  in  the  Constitution,  as,  for  instance, 
iu  section  two  of  article  two  of  that  in».tru- 
ment)  nuiy  not  imj^ose  upon  the  courts  of  the 
United  States  miy  duties  not  strictly  judicial. 
The  duties  assigned  to  the  circuit  courts  of  the 
United  States  by  the  12th  section  of  the  Inter- 
state Commerce  Act  are  judicial  in  their 
nature.  The  inquiry  whether  a  witneas  before 
the  Commi'-sion  is  i>ound  to  answer  a  partic- 
ular question  propounded  to  him,  or  to  produce 
books,  papers,  etc.,  in  his  possession  and  called 
for  by  that  body,  is  one  that  cannot  be  com 
mitted  to  a  subordinate  administrative  or  ex- 
ecutive tribunal  for  final  determination.  Such 
a  body  could  not,  under  our  system  of  govern- 
lueiit.and  consistently  with  due  process  of  law, 
be  invested  with  authority  to  compel  obedience 
to  its  orders  by  a  judgmentof  fine  or  imprison- 
ment. E.vcept  in  the  particular  instances 
cnnmerated  in  the  Constitution,  and  considered 
in  Amkrson  v.  Dunn,  19  U.  S.  6  Wheat.  204 
[5:2421.  and  in  Kil'mirn  v.  Thompann,  103  U. 
b.  168.  190  [20:377.386],  of  the  exercise  by 
either  hou.«c  of  Congress  of  its  right  to  punish 
disorderly  behavior  upon  the  part  of  its  mem- 
bers, and  to  compel  the  attendance  of  wilness- 
c.^.  and  the  production  of  papers  in  election 
and  impeachment  cases,  and  in  cases  that  may 
involve  the  exis»ence  of  those  bodies,  the  pow- 
er to  impose  tine  or  imprisonment  in  or.ler  to 
compel  the  p<'rformancc  of  a  legal  duty  im- 
posed by  the  United  States,  can  only  be  exerted, 
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under  tbe  law  of  the  land,  by  a  competent 
juiicial  tribunal  having  jurisdiction  iu  the 
premises.  See  Whitcomli's  Cose,  120  Mass.  US, 
21  Am.  Rep.  508,  and  authorities  there  cited. 

Without  the  aid  of  judicial  process  of  .«some 
kind,  the  regulations  that  Congress  may  estab 
lish  in  resp»ct  to  interstate  commerce  cannot  be 
adequately  or  efficiently  enforced.  One  motle, 
*a8  already  suggested—the  valiillty  of  [4 KG 
w  hieh  is  not  questioniMl — of  comtx-lling  a  wit- 
ness to  testify  l)efore  the  Interstate  Cou;nnrce 
Commission,  to  answer  questions  ))ro]r>unded 
to  him  relalini;  to  the  matter  under  invtsiina- 
tion  and  which  the  law  makes  it  his  duty  to 
answer,  and  to  produce  books,  papers,  etc.  is 
to  make  his  refusal  to  ai»iK'ar  and  answer,  or  to 
produce  the  documentary  eviilence  called  for, 
an  ofTence  against  the  United  Slates  puiiishahle 
by  fine  or  imprisonment.  A  criminal  prose- 
cution of  the  witness  under  Gucha  statute,  it  is 
coneed«'d,  would  be  a  case  or  conliovcrsy 
within  the  meaning  of  the  Constitution,  of 
which  a  court  of  the  United  States  could  lake 
jurisdiction.  Another  mode  would  be  to  pro- 
ceed by  inl'ornaiion  to  recover  any  penally 
imposed  by  «.he  statute.  A  proceeiliriir  of  tlnit 
character,  it  is  alx)  conceded,  would  Ix*  a  case 
or  controversy  of  whi'h  a  court  of  the  United 
States  could  take  cognizance.  If,  howi  ver. 
Congress,  in  its  wisdom,  authotizes  ihe  C<Mn- 
mission  to  bring  before  a  court  jf  the  United 
Slates  for  det  rrndnation  the  issues  between  it 
ind  a  witne-vs,  'hat  ciide  of  enforcing  the  Act 
of  Coiii^ress,  d-jd  A  compelling  'he  wil<ic<N  to 
perform  his  Jj»y,  Is  said  r  oi  lo  he  judieial. 
and  in  beyond  the  i>ov<jr  uf  Con^jrc^  ^■»  pre- 
scribe. 

We  cannot  iss»?ut  to  4ny  view  of  the  Con- 
stitution that  eon  !(dcs  '.he  power  ^f  Congn-ss 
to  accomplish  a  nam^i  result,  indirectly,  liy 
particular  forms  of  judicial  procedure,  hut 
denies  its  power  to  ^.'^i  omplish  the  same  result, 
directly,  iad  by  a  different  proceedinc  ju«licial 
in  form.  We  could  not  do  .so  wiihout  deny- 
ing to  Congress  ihe  broad  discretion  with 
which  it  is  invested  by  the  Coustiiution  of  em 
ploying  a\\  or  any  of  the  means  thai  are  ap- 
propiiite  or  plainly  adapted  to  an  end  wlueh 
it  lias  unquestioned  power  to  accomplish, 
namely,  Ihe  protection  of  int«r.slatc  commerce 
against  improper  burdens  anddi-scrimimiliorjs. 
Indeed,  of  all  the  mt)dcs  that  could  be  cousti 
tutionally  prescril)ed  for  the  cnforcem*»nt  of 
the  regidatious  embodied  in  the  Interstate 
Commerce  Act,  that  provi<led  by  the  I2l'ii  esc- 
tion  is  the  one  which,  more  than  any  other, 
will  protect  the  public  against  the  devices  of 
those  who,  taking  advantage  of  special  circun- 
stances,  or  by  means  of  combinations  loo  pow- 
erful to  be  resisted  and  overcome  by  indiviilual 
•effort,  would  subject  commerce  among|487 
the  states  to  unjust  and  unreasonable  burdcMS. 

The  present  proceeding  is  not  merely  ancil- 
lary and  advisory.  It  is  not,  as  in  Gori Ion's 
case,  one  in  which  the  Urdted  States  so*  ks 
from  the  circuit  court  of  the  United  Stales  an 
opinion  that  **  would  remain  a  dead  leiier. 
and  without  any  opeiation  u|)on  the  riirht^  of 
the  parties."  The  proceeding  ia  one  for  de 
termiuiuL'  rights  arising  out  of  6p)ecified  mat- 
ters in  dispute  that  concern  both  the  genernl 
public  ana  the  individual  defendants.  It  i« 
one  in  which  a  judgment  may  be  rendend 
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that  will  be  conclusWe  upon  ihe  paih'os  until 
reversed  by  lliis  court.  And  iUui  iudiruirnt 
may  be  enforced  by  ihe  process  of  tne  cir<Miil 
r.njrl.  Is  it  not  clear  llioi  there  are  Iirrc  parlies 
•  Ml  cHch  side  of  a  dispute  involving  prnve 
(j«ir><iii>nsof  legal  rights,  tliat  ibeir  rtspictive 
p(!i.lliuns  are  defined  by  pleadinjrs,  and  that 
I  he  f'p^iomary  forms  of  judicial  procedure 
iiave  in  en  pursued?  The  performance  of  tbe 
duly  wliicb,  according  to  tbe  contention  of 
the  government,  rests  upon  the  defendants, 
cannot  be  directly  enforced  except  by  judicial 
proce5«.  One  of  the  functions  of  a  court  is  to 
compel  a  party  to  perform  a  duty  which  the 
law  requires  at  bis  hands.  li  it  be  adjudged 
that  the  defendants  are,  in  law,  obliged  to  do 
what  they  have  refusrd  to  do,  that  determina- 
tion will  not  be  mTily  ancillary  and  advi>ory, 
but,  in  the  words  of  Sanborn's  case,  will  be  a 
*•  final  and  indisputable  ba<is  of  action,"  as  be- 
tween the  CommisMon  and  tbe  defendants, 
and  will  furnish  a  precedent  in  all  similar 
cases.  It  will  be  as  much  a  judirnient  that 
may  be  carried  into  elTect  by  ju<licial  process 
as  one  for  money,  or  for  the  recovery  of  prop- 
erly, or  a  judgni'  nt  in  mandamus  command- 
ing the  performance  of  an  act  or  duty  which 
the  law  reqinres  to  be  perlormed,  or  a  judg- 
ment prohibiting  the  doing  of  something  which 
tbe  law  will  noi  sandion.  It  is  none  the  less 
the  judgment  of  a  judicial  tribunal  dealing 
with  questions  judicial  in  tlidr  nature,  and 
preseued  in  Ihe  customary  forms  of  judicial 
proceedings,  because  ii*^  efTect  may  bL'toaid  an 
adniiidstrativc  or  executive  body  in  the  per- 
formance of  dufies  legally  imposed  upon  it  by 
Congress  in  execution  of  a^wcr  granted  by 
tbe  ('onsiiiulion. 

488]  *This  view  is  illustrated  bv  the  case  of 
Fong  Tve  Tinq  v.  Unih'l  Statrs,  149  U.  S.  608. 
7'2S  [37:  905.9181.  which  arose  under  the  Act  of 
May  5,  1892,  chap.  GO.  prohibiting  the  coming 
of  Chinese  persons  into  the  United  Stales. 
That  Act  provided  for  the  arrest  and  removal 
from  tbe  United  States  of  any  person  of 
Chinese  descent  unlawfully  within  this  coun- 
try unless  such  persons  shall  eslabllsh,  by 
atiirniative  proof,  to  the  satisfaction  of  a  jus 
lice,  ju<lge  or  coiinnissioncr  of  the  Uiyled 
Slates  before  whom  he  might  be  brought  and 
tried,  his  lawful  right  to  remain  in  the 
United  States.  It  al>o  authorized  the  arrest  of 
such  person  by  any  customs  official,  collector 
of  internal  reveniie,  or  United  States  marshal, 
and  taken  before  a  United  States  judge.  This 
court  said:  *'  When,  in  the  form  prescribed  by 
law,  the  executive  ofllcer,  acting  in  tiehulf  of 
the  United  St'iics,  brings  tbe  Chinese  laborer 
before  the  judge,  in  order  that  he  may  be 
heard,  and  tbe  facts  upon  which  depenrls  his 
rijiht  to  remain  in  the  country  be  decided,  a 
case  is  duly  submitted  to  the  judiHal  power; 
for  here  are  all  tbe  elements  of  a  civil  case — a 
complainant,  defendant,  and  a  judire — actor, 
revsHjmiei,  3  Bl.  Com.  25;  On^^orn  v.  Hank 
of  Uinti'd  Stafrs,  22  U.  S.  9  Wheat.  738,819 
[o:  2(>4.22o].  ]No  formal  complaint  or  plead- 
ings are  required,  and  the  want  of  them  does 
not  adect  the  authority  of  the  judge,  or  the 
▼alidity  of  the  .statute." 

Another  suggestion  thrown  out  in  argument 
agal.ist  the  validity  of  the  12tb  seelion  of  the  In 
terstate  Commerce  Act,  in  the  particular  advcrt- 
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ed  to,  is  that  the  defendants  are  not  accorded 
a  right  of  tiial  by  jury.  If,  as  \\e  have  endeav. 
ored  to  show,  this  proceeding  make  a  case  or 
coutroveisv  within  the  ludicial  power  of  tiie 
United  Stales,  the  i>sue  wlietherthedefendanli 
are  under  a  duty  to  answer  the  questions  pro- 
pounded to  Ihem,  and  to  produce  the  books, 
papers,  documents,  etc.,  called  for,  is  mani- 
festly not  one  for  the  determination  of  a  jury. 
The  issue  presented  is  not  one  of  fact,  b«it  of 
law  exclusively.  In  such  a  case,  the  defend- 
ant is  no  more"  entitled  to  a  jury  than  is  a  de- 
fendant in  a  proeeedins  by  mandamus  to  com- 
j>el  him,  as  an  ollieer,  to  perform  a  ministerial 
duty.  Of  course,  the  que.stion  of  f»unishing  tho 
defendants  for  conteuiptcotild  not  arise  belore 
the  *Commission;  for,  in  a  judicial  sense, [4  8!> 
there  is  no  such  thing  as  contempt  of  a  subor- 
diiuite  admifu's^rative  bofly.  No  question  of 
contempt  could  arise  until  the  issue  of  law,  iu 
the  circuit  court,  is  determined  a«lv(  rsely  to 
the  defendants  and  they  refuse  to  ol»ey.  not 
tbe  order  of  the  Conimi<sion.  but  ilie  tln.d  or- 
der of  the  court.  And.  in  mailers  01  c<»ii'.empt, 
a  jury  is  not  required  by  **due  process  (»f  law." 
Froni  the  very  nature  of  thc'r  iusiitulion.  and 
that  their  lawful  judgiuetits  nniy  be  res|»ecii"d 
and  enTorced,  the  (courts  of  the  Unittd  Stales 
po.s.^ess  Ihe  power  to  punish  for  conienipt. 
And  this  inhcp'nt  pow«  r  is  recogoi/.rd  unci  eri> 
fi»rced  by  a  statute  expre.ssly  aulhoriziuii  such 
courts  to  punish  coniem;)ls  of  their  authority 
wlien  manifested  by  disobedience  of  their  la  v,- 
ful  writs,  process,  orders,  rules,  decrees,  or 
commands.  Rev.  Stat,  ^'jri,  1  Stat  at  L.  SJ; 
4  Mat.  at  L.  487:  Unifetl  states  v.  Jlmhon,  11 
U.  S.  7  ('ranch.  32  [3:  2591;  Ami  rson  v.  Drum, 
19  U.  S.  6  Wheat.  204,  227  15:  242.  2-171;  ^-^ 
parte  R'hiiisnn,  80  U.  S.  19  Wall.  50").  5IU  |22: 
205.  207];  Expnte  Terry,  12h  U.  S.  2s9.  o()2, 
303  [32:405.4081;  Cartw.vM's  Cns^,  114  .M:iss. 
230,  238.  Surely  it  cannot  be  supposed  that 
the  question  of  contempt  of  the  authority  of  a 
court  of  the  United  Stales,  committed  by  a  dis- 
obedience of  its  orders,  is  triable,  of  right,  by 
a  jtiry. 

We  are  of  opinion  that  a  judLMnenl  of  the  cir- 
cuitcourl  of  theUnitedSt.iie.^deterniininfitbei.s- 
sues  presented  by  the  petition  of  the  Inierstaio 
Commerce  Commission  and  by  the  answt  rs  of 
appellees,  will  be  a  leiritimate  exertion  of  judi- 
cial authority  in  a  case  or  coniiover.sy  to  which, 
by  the  Constitution,  the  judicial  power  of  the 
United  Stales  extends.  And  a  final  order 
by  that  court  dismissing  the  petition  of  the 
Commission,  or  requiring  the  appellees  to  an- 
swer the  questions  juojioun  led  to  them,  and 
to  pn>duce  the  books,  papers,  etc..  calle<l  for, 
will  be  a  determination  of  quexlions  upon 
which  a  court  of  ihe  Uniteil  Stau.'s  is  capable 
of  aciinir  and  which  m-ty  be  enforced  by  judi- 
cial f)rocess.  If  there  is  any  leg;il  reason  why 
api)ellees  should  not  be  re(|uircd  lo  answer  the 
questions  put  to  them,  or  to  produce  thebr)!iks, 
papers,  etc.,  deuunided  of  them,  their  riidils 
can  be  recognized  and  enforced  by  the  court  be- 
low when  it  enters  upon  Ihe  consideration  of  Iha 
mcrilsof  thequesiions])resented  by  the  [.etitinn. 

*In  view  of  the  conclusion  reached*  [41>t> 
upon  the  only  question  determined  by  tlie  cir- 
cuit court, what  judgment  shall  be  here  entered? 
The  case  was  heard  below  upon  the  })eiition  of 
the  Ck)mmission  and  the  answers  of  the  defend- 
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■nti.    But  DO  tuliDR  was  made  in  respect  to  isea  and  her  son,    Imsc  A.  Crawford,  owned 

tbe  ni'iiorinlii;  oF  lie  tvidfiice  souebt  to  be  ibe  nmaio'ler;  tlint  be  couvejeil  bN   iiilt-teit 

obiained  fruni  Ihe  defeodHols.     Ps'sia^  by  ev-  to  Williim  Toknd,  tbe  Ijusbmid  of  Ibe  uppel- 

ery  oiber  qiit^tion  in  IhccwHe,  tbe dioiiit  court,  lanl.  and  he  conveyed  tbe   wme  to    lier;  but 

by  its  iudgmeDl,  sLcuck  dowD  an  mucb  of  tbe  ibnt  tbcse  deeds  were  nol  put  upon  recnrd  until 

twi'lnri  stctmn  BSBiiibonzed  or  required  Ibe  Ihe   mori^H^es    bireioiifier    mrnliimed    ncr« 

courts  to  us«  ilieir  process  in  aid  of  inquiries  civen  and  recorded,  but  tbcy  were   miide  and 

brrore  tbe  Commission.     Undi-r  Ibe   circura  deliveied   prior  to  tbe  plviog  of    IIicbc  mort- 

■inni'i't,  ne  do  not  fell  oMifrud  to  g"  fnriberat  guces.     It  further  appears  tbat  Ihe  snid  Crnw- 

tbia  time  (ban  lo  adjii<lcc,  as  ne  uow  dii,  Ibnt  Turd  and  appeibmt  had    given  a  luorl^n^'  oa 

tbut  seciion  in  the  parlieulnr  naired  Iscnnsll  these  pri-niisi-s  to  one  Dnon  for  ^'i^'iO.  aiid  u[:er 

tuiloiinl.  and  totemand  thecuusetbal  Ihecourt  ibat,  wilhout  the  kooirlcdge  of  ibe  Bi'iwllnnt 

below  niny  proceed  niib  it  upon  Ibe  intrii!*  nt  and  aflir  she  hud  acquired  Ihe  fee  in  llie  prtm- 

the  qui-Mi'oDs  piesi'Dled  by  tbe  peliiion  and  the  Iscs.  Cnm'ford  niibout  bet  kDOnic'li.'e  ur  toa- 

■iitwers  of  ibe  dcfeodaols  and  make  Ducb  de-  sent,  gnvi'  tno  olber  moilj^agrs  on   tlie  pri'tn- 

lerwiniilion  tlicrtof  as  niaj  be  consistent  nilh  isea  to  said  Donn  to  secure  separHU'lv  11^0  nod 

law.     Atit  DtbiTcoiin'e  nnuld,  il  tnijilil  heap-  $117.75.  and  efier  thut  Craivford,  wiili'iut  ap- 

preliendt'd,  involve  ibeexercii>e  of  niif:inHl  jii-  pelbmt's  ltnotvl(di;e.  (^avetnoiilbrr  morisii^'i 

riadtrtioti.  and  might  possibly  nork  injustice  on  Ibe  prcmisrg  to  the    rcsiiondenis  to  !«cure 

tu  one  or  Ibe  other  of  the  parlies.  dehla due  tlem  from  him.    AH  thes!'  monpaKca 

l-'or  Ike  rc'iaiiii  staled  t/iejiid^nient  it  rmened,  were  duly  lecured  and  prior  lo  the  record  of 

anrf  C't  mwe  i*  remamUd  for  Jurtfiei-  proceed-  tbe  deeds  conveying  the  tee  ta  the  premUea  lo 

ini/t  ineunfurmity  uilhthiiopittioa.     lievmed.  the  appellant. 

On  the  inth    d«T  of    AiikiisI,   IRSS,  Doon 

Dis'cntinB;  Mr.  JiitUee  Brewer.  Tht  C!iirf  brmicbt  suit  In  foreclose  bis  three  moru.'a,Ki 

Juitice,   .Vr   Jvsliee  JKchuoa.     Mr.  Juttiee  nirniiist  the  appc>l1ani[and  made  the  resDuuiieuu 

Field  wa»  not  present  at  tbearpumeni  of  this  parties,  and    before    judgment,  ip|icl Inn  1.  lo 

case  and  t'lok  no  part  in  tbe  consideration  or  pay  ofT  these  moitcasesaud  fur  no  additional 

decision  of  it.  con>'ider.ii>on.  made  the  deed  Ibis  aciioo  Beeb* 

to  have  set  aside.     The   wliole  amount  culled 

tor  bv  Ihe  morlEaRes  waa  tl23l)  60. 

GEORGE   L.  COREY,    et  al.,   ApptUanU,  The  allegitions  of  the  complaint,  wide h  ate 

e.  denied  by  the  ansner.  are    lo    tbe  ellect  that 

CATIIEltlNE  B,  TOLAND,  Apptltet.  the  m"ri^BBi.-»  fiiven  to  Doon,  eietpt  ibe  oiia 

for  fS5(i.   were  ^vcn  with    oolice  of  appcl- 

(Not  officially  reported.)  luufs    full  ownership    ot    tbe  preniisi's    and 

Po»>eition;    notict  of  lilU.  Crawford  bad  no  iatereat  wbatever  lo  eocnm- 

_,,.,,                              ,   ^    .     ,.  bcr.  and  that  llie  VnonEiRCS    lo    respnndmls 

Thertecli.lnnotthB«upremecourtnf  tbeterrttorr  „ere  talien  wiih  like  notice:  Ibat  the  deed  lo 

«\l:  ;;l'"Thr:;t'^a:,d^;*:^X;:=X^^  responde.;.s  this  action  seek.  ,o  set  aside  was 

•nna:   und    tbat  <be   reco.dJuB   staiuW   do   not  ohiained  bv  miarep-.-sciitahon    and    olber  im- 

obaiiKe  tl.at  rule;  and  Ibat  a  deed  msde  bjaueh  proper  cnnd.ict  by  the  reap.indenls  aild  olben 

oi'eupant  u.iJcr  tbe  mlaiaken   beiiet  tbut   bia  as'tneiuled  with  Ihein  In  Ihe  Iranfni-i'oii;  that 

b.nilBwereeubJeotioieieralni<irti™»es.  will  be  appellant  w«a  poor,  in  bad  health,  and  will. out 

ael  aside,— afflrmed  In  ibla  court  by  a  divided  friendly  advic<>,  and   thus  forced  to  ai^n  Iba 

ouuru  deed  against  her  will;  tbat    Ibe  con-i  lerntioa 

[No.  201.]  was  crns'ly  inadequate,  and  Ibat  Ibe  divil  «as 

Argued  Jan.  11,  IS,  IS^'i.     Afflrmed  Jan.  IS,  not  vnlunt»nlTarknonledgedandiio1  dclivereil 

JS!/i.  on  ber  auihoritv  or  by  ber.     Tbe  Sisl  qutsiinn 

„„„.,    .               .               .   .       „  is.  Did  Doon  and  the  respondents  have  aciual 

APPEAL   from   ■  decree    offha    Supreme  nuticpof  tbedee.!  of  Crawford  loToland  and 

I\     Court  of  the  lerrilory  of  Utah,  revcrsioK  joland  loapj'c'lanlallbe  limeof  mnkiDgthrM 

tbe  Judcmem  and  decree  of  tbe  Disirkt  Court  morlfmses  by  Crawford,  IbefedeedsU'ini;  unre- 

fnr  llic  FirslJudiciol  Dis'riclnf  Ibe  said  ler-  cn^dedT    Tbeaupellnni  was  lnihepoa-e».-ionof 

riiory,lbnl  a  deed  made  by  pbiiDiitr,  Catherine  tbe  premises,  o'cupiine  ibem  aa  a  borne,  and 

II.  Tnland.  to  the  defendants,  O.nrire  L  Corey,  Uiisfgci  was  well  known  loresiioi'dinij^aod  the 

4tat,ot  lands  in  Ogden  Cilv,  Weber  coiiniy.  nsenl  of  Doon,  and   it    ia  not  preiendod  thai 

In  said  lerrilory.  is  a  valid  deed,  and  Ibol  the  jjoon  or  Ibe  respondents  bad  ever  beard  of  iba 

Burrender  possession  of  said  Ian  do,  etc.    Said  (jcedsbT  wliichappeUant  clalmeil  tiUe;  hunba 

A r  ..M „„.=  ^,.^  „r  .jiiii  lerrilory  comemion  of  counsel   Is  Ibat  an|nllani>  ex- 

.  cmri   loenier  a  du^ive  and  nolotirtus  po»session  of  lliC  prrm- 

IS  opinion,  below  j^pg  was  actual  noiieeio  Doon  and  the  respond- 

given,     AffirmeU.  enia  of  her  liile.     Our  sialuie   requires  actual 

Tbe  foliowiE):  is  the  opinion  ot  the  supreme  ""''"  "''„T'!tJTJl';^'lJlIi7ri%'ri»*«!^'"'^^ 

court  or  tbe  leriitory  of  Utah:  J^tyTanng  :,ilMb?ird  Z  iXr^^oin  of 

"■     ■  ■            '       "■   s  action  is  brouRht  by  a  fact  or  fuels  Hial  would  put  a  fiudenl  man 

ncellallon  <if  a  >ieed  lo  upon  inijiiiiv  and  which   woutd.  If  poKsrsaed, 

..  .  re^pondeniHtoa  panofa  Im  inOedenCily,  lead   to  nctu'nl  knowledge  of  ibe  ain'e  Of  lb« 

Ulah.  r.n  the  ground  of  fraud  and  inadequacy  lUle;  and   ihl"  Is  aitual  notice.     2  Pom.  Eq. 

of  eon al deration.  isji  -'167,  50"',  et  ttq. 

Il  appearaby  the  complnint  and  aniwer  thai  The  appellant  was  In  the  actual  occupancy 

Ihe  appellant  owned  a  life  estate  in  tbe  prem-  of    tbe    premiseB,    and   aclual  occui>aucy  is 

\Wi  U4  17.  S. 


1898. 


Co  HEY  V.  To  LAND, 


«DOt]gh  to  put  parties  deal  in/;  with  the  prom- 
ises upon  inquiry.  2  Poai.  Eq.  §  616,  n(7/«  8, 
§  617.  But  tlie  contcmion  of  the  respondents 
is  Ihatthe  possession  of  tbe  appellant  was  con- 
sistent with  tbe  title  shown  by  tbe  reconl,  and 
tbcrefore  tbe  morigairets  were  under  no  obli- 
gation to  look  bevond  tbe  record  and  were  au- 
thorized to  consider  her  possession  as  under 
life  esnteonly.  On  this  question  tbe  auibori- 
des  are  tioiii  wa.xs.  I'om.  Kq.  ^616,  noted, 
S  617.  We  think  the  bctier  doctrine  is  that 
an  occupant's  possession  is  actual  notice  of  bis 
title,  and  all  persons  witii  notice  of  such  pos- 
session must,  at  their  peril,  t;ike  notice  ol  bis 
full  title  in  the  premises,  nodilTereuce  wbaitbe 
record  shows. 

Untd  the  r'^cording  statutes  were  enacted 
possession  was  notice  of  owner^hii),  and  a  con 
▼eyance  mudc  by  a  paity  out  of  possession  was 
▼Old.  Tbe  purpose  of  these  statutes  was  not 
to  clinnpe  tbe  rule  that  possession  was  evidence 
of  title  and  notice  to  all  the  world  of  owner- 
ship, t)Ut  to  afiford  the  means  of  preserving  llie 
Cham  of  title  and  eive  notice  of  the  ownership 
of  unoccupied  lands.  It  would  be  an  unwar- 
ranted application  of  tbe  recording  acts  to  say 
that  they  dc>iroy  the  effects  of  occupancy  as 
notice  and  evidence  of  ownersiiip.  We  think, 
therefore,  that  a  person  at  bis  peril  deals  with 
or  purcliases  real  estate  of  one  in  tbe  posses- 
sion of  huoth'  r,  althouuh  said  possession  may 
be  consistent  with  the  record  title.  It  is  CRsy 
to  find  out  the  real  situation  by  inquiry  of  the 
party  in  the  pns.ses^ion,  and  it  is  bis  duty  to  no 
so.  Tbe  conclusion  therefore  is  tlint  none  of 
these  mort^'ages.  except  tl»e  one  for  $;>30.  were 
liens  u|K)n  tbe  premises  of  api')ell»«ut.  Itisalso 
contended  by  respondents  that  appellant,  well 
knowing  tliese  things,  assumed  these  mort- 
gages a  ud  paid  them  off  and  selijcd  the  fore- 
closure suit  with  her  eyes  open  by  mnkimr  the 
conveyance  she  now  seeks  to  have  cancelled; 
that,  Tf  she  acted  under  a  mistake  of  law  and 
not  of  fact,  she  is  bound  by  it;  that  panics  aie 
bound  to  know  the  law,  and  a  court  of  equity 
will  not  interfere  to  cancel  a  contract  made  un- 
der a  mistake  of  law. 

This  is  true  as  a  ueneral  proposition;  but  ft 
is  only  a!  plioable  when  the  mistake  is  as  to  tbe 
general  Uw,  not  to  a  case  where  a  i^arty  is  mis 
taken  as  to  tbe  effect  of  existing  circumstances 
in  lelation  to  Ids  private  rigbti*.  Pom.  Eq. 
S^  841-^43  and  notes.  This  case  comes  within 
the  latter  rule.  Tbe  appellant  made  the  deed 
under  the  mistaken  belief  that  her  premises 
weie  subject  to  these  several  mortgngis,  and 
that  she  had  no  remedy  but  to  pay  them  off  or 
lose  her  land,  life  eMale,  and  home,  and  l)e 
turned  out  of  d'»orR.  and  by  enterinir  into  this 
contract,  and  respondent,  taking  advantage  of 
this  ndstake,  procured  the  deed:  and  this  is  tbe 
character  of  mistake  that  equity  will  relieve 
against. 

Attain,  apncllant  was  not  at  arm's  length 
wttb  r<-spondent8.  She  was  a  woman  not  ac- 
quainted wit  J  the  rules  of  l)usiness;  was  weak 
and  nervous  and  troubled  because  of  the  situ- 
ation. The  respondents  were  business  men. 
aided  by  !•  cai  counsel,  anxious  to  get  their 
debts  paid,  and  the  anient  of  Doon  was  a  law- 
yer and  pi.ssne  to  got  Doon's  money.  The 
respondtnta  and  Nelson  many  tim<s  visited  ap- 
pall .n*  ond  urged  ber  to  settle  and  pay  these 
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mortgases,  tel'ing  ber  in  substance  that  her 
deeds  were  not  worth  the  paper  they  were  writ- 
ten upon;  that  her  propeity  was  liable,  and 
that  unless  she  paid  them  tliey  woul  J  l>e  fore- 
closed, anrlsbc  wnuld  lose  her  home,  llfees*ate, 
and  all.  Pressed  in  this  manner  an<l  worried 
by  ber  helpless  contliiion  and  misled  b}'  tbe 
representations  of  tbe  respondents  and  those 
acting  with  tbcm,  she  yielded  and  made  the 
deed.  It  is  true  she  hud  a  friend  or  pretended 
friend  to  advise  her,  but  he  was>lupi.llv  i2n»»r 
ant  or  was  in  the  interest  of  the  other  j^ariy, 
for  becounschd  with  tbcm  and  adv^iscd  ber  to 
do  what  they  wished,  and  so  clear'v  u^xaii'St 
her  iuierest  that  be  must  have  acted  iu  consurt 
will  them. 

When  she  signed  tbe  deed  she  did  it  under 
strong  protest  and  she  said,  in  making  ber  ac- 
knowlcd^uient,  that  she  did  not  do  it  volun- 
tarily and  willinirly;  that  she  was  foicvd  to  it: 
Four  men  were  piesent  for  ami  in  the  imcrest 
of  tbe  respondenrs  and  her  pretended  friend 
acting  also  in  their  interest.  She  was  alone, 
no  one  to  utier  a  word  in  her  behalf,  Ii't  pre- 
tended friend  actinfi  aL'ainsi  ber.  In  this  situ- 
ation and  influenced  by  the  statement  of  all 
these  mea  that  to  make  the  deed  and  cancel 
the  debt  was  alt(»geiber  the  best  thing  she 
could  do,  and  th  s  in  face  of  ttief act.  asihe  un- 
contradicted eviilence  shows,  she  wa**  parting 
with  the  propi-rty  a»  le>s  than  half  its  value; 
also  she  labored  under  'be  impression  ib;U  she 
could  not  sell  the  prefniscs  with  ib  se  morl 
gages  outsianding.  Why  did  noi  this  lawyer 
or  these  business  men,  or  s  »me  one  of  them, 
tell  ber  they  would  assist  her  in  sellini*  ttie 
pr«»pcrty  for  its  full  value  and  ded  let  out  <»f 
the  pjirchasc  money  ihe  amount  of  the  inort 
ga^cs  and  jjive  her  the  balance? 

The  only  fair  conclusion  from  the  evidence 
is  that  tbebC  respondents  and  the  lawyer  ai  ling 
tbcm  niisled  this  woman  ns  to  her  legal  rights 
and  over-persuaded  her  to  deed  awa>  her  own 
pronerty  for  less  than  half  its  value  to  pay 
debts  that  neither  she  nor  ber  property  were 
liable  for.  'I  his  may  have  been  a  siiarp  busi- 
ness  transaction,  but  it  was  not  to  the  honor  of 
those  who  participated  iu  it.  Every  case  in 
equitv  is  determined  on  its  own  peculiar  facts 
— on  its  own  menis.  Precedent  and  authority 
are  only  useful  to  prompt  the  judicial  cou- 
scieccc  of  tbe  chancellor  and  aid  him  iu  arriv- 
ing at  an  equitable  decision.  Therefore  we 
think  this  contract  was  incouscionable  aud 
ought  to  l»e  set  aside. 

The  $350  mortgage  is  a  lien  upon  the  land, 
and  the  decree  ou&riit  to  be  that  tbe  de  d  be 
cancelled;  that  the  appellant  pav  this  mort- 
gage and  iideiest  by  a  dav  to  bn  named  t)y  the 
Court,  and  in  default  of  payment  the  premises 
be  sold  on  the  time  and  terms  proi>eity  is  sold 
on  tbe  fiTcclosiire  of  mortgages  by  the  provis- 
ions of  the  statute,  and  out  oif  the  procee'N  this 
mortgage  and  interest  l>e  paid  aud  tbe  remam- 
der  l)e  paid  to  appellant. 

This  cause  is  reversed  and  remanded  with 
direction  to  the  district  court  to  bav«- entered  a 
decree  in  accor<lHn<  e  with  this  op  nion,  and 
that  the  resi»ondents  pay  the  costsof  this  court 
and  the  costs  of  the  court  below  u»>  to  date. 

We  concur. 

(£)igued)  Zane,  C,  J, 

Aodersoo,  A.  J. 
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Mrit»r^,  A.    A.   noeklinff.  t//'.,  Samuel' 
Sh^llabar^er,  ond  J.  M.  liVilsoii,  for  ap- 
pciiunis. 

Mr.  O.  B.  Hallam,  for  appellee. 

By  tlif  court;    Decree  affirmed  mth  costs  by 
a  di tided  court. 


JAMKS  STKETi,  Administrator  of  Ben. 
lloliaday,  deceased,  Appt.^ 

D. 

TUE   PIIKNIX  IXSURANrK  COMPANY 

OF  BKonlvLYN. 

(Notofllciullv  niM)rtcd.) 

Jitsurahct  Iaiic, 

The  <1orf**r>n  of  the  circuit  court  of  oppoals  Jii 
this  L".iM'.  fhnt  the  cundiiot  of  the  insuniiict*  coni- 
prtny  vaivod  rhc  JimitaMon  cluiiso  ol*  the  i»c.liiy 
n<(iiirimr  suit  lo  be  coinmciu-rd  wifhiii  twolve 
in<  'it!'.^  iiTttr  the  Arc,  niid  rhut  such  liiiiitutinij 
did  not  ri>in:i;en(>c  to  run  until  aftrr  the  oxpim- 
tion  of  ihosixiy  days  which  was  hI1«mv»mI  to  iho 
c<»nu»any  to  pny  tlio  lof«».  alter  llie  proofs  of  loss 
wtro  furnidheil»— nirirujcd  by  a  divided  court. 

[No.  8>0.] 
Suhmittcd  Janum//  JS,  JS'JJf,     Affirmed  Jan. 

JO,  jy)4. 

ON  WRIT  of  eortioniri  to  (ho  Unilod  States 
Circuii  Court  of  Appeals  for  the  Ninth 
Circuit,  to  r».*vii'\v  a  dei  rev  revir''inii:  tlic  ile- 
cree  ol  the  ('iieuit  Couit  of  M>e  United  Stales 
for  the  Djsirict  of  OHijcn.  with  rn.Ni>,  nint  re- 
ni.'UHlitiL'  the  <:nise  witli  dircetinM  »o  sai<i  c:r- 
cull  eourt  to  reiJ«t«T  a  ju  i^nnnt  in  lavor  of 
roiiipi  jiiinut,  in  a  8uit  Iwo-  idii  l»y  I).  P. 
Thc>nips<'n.  receiver,  pl:iii:iilT.  airriii:«t  the 
Plienix  InsuraFue  Comp'iny  id"  liio. -Ulyn,  de- 
feinl'int.  to  leforni  a  ]K)liey  ol  tin*  :n>iirance 
aiid  lo  recovtr  the  iiniount  due  ou  tiie  policy. 
AtRnnt'-i  bu  a  dh  idd  r,nnt. 

ft* 

Si'e  san»e  case  l)ciu\v,  »nh  rinm,  11  oil  ad n  if 
V.  I'/'fuU  Ins.  Co.  7  r.  S  Api  0*5.  See  also 
'Jlioifijfxon  V.  Phrvil  lity.  Co.  *.?."»  Vi<\    Rr]>.  'iliO, 

11  Sawv.  270,  130  V,  S.  -JTo  ;{!:  K;^);  .SV.Z  v. 
Ph(hi.rl»,9    Co.  47  Fid.  Kcp   stn. 

The  followinir  is  the  opinion  of  tbc  Circuit 
Court  of  Appeals: 

Hnwley,  J.:  On  tho2l5?t  day  of  April,  18^1' 
the  Phenix  Iusnrai\ce  Company  of  l!r«M!!;lyn' 
ill  con>uieralion  of  three  bnnd'ed  dollars,  sub* 
jeei  lo  the  l«nns  and  conlitions  r'xpr(s*ied  in  a 
policy  of  ir.jsurance,  insureil  **K.  t5.  Kearney, 
receiver  for  lluil'tday  v.  lloUaday,  nctdu^t  loss 
or  »liinai:e.s  by  fire  lo  the  amount  of  live  fhons 
and  dollars  as  fnllows:  $4000  on  their  one  half 
intciesl  in  tiie  four  Mory  frame  buildifjjj  occu- 
pied as  a  bote!  and  known  as  the  Clarcdorj  Ho- 
tel. .  .  .  P(^ri land.  Oregon,  JjlOOO  on  their 
one  half  interest  in  the  hold  furrnlure  while 
C(M'iained  tin  rein  to  mnkc  pood  ufjIo  the  s:ii<i 
hsiiie«l,  their  executors,  ndmirdsirators,  and 
a^<iLri!S  all  such  immediate  loss  or  damaire,  not 
cx«iciinj;;  in  amount  the  sum  or  sums  injured 
— as  ^hall  ba[)pen  bv  tire  to  the  ])ropeity  so 
specified  from  the  27lh  d:iy  of  April,  18S'4,  at 

12  o'clock  at  noon,  to  the*  2Tih  day  of  April, 
I'^b'."),  at  I'i  o'clock  at  noon,  the  amount  of  loss 
or  daninije  .  .  .  lo  be  paid  sixty  davs  after 
the  proofs  of  the  same  requind  by  the  com- 
pany shall  have  been  made  by  the  assured  and 
received  at  tbe  office  in  Chicago."    This  policy  I 
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contained  thirtecD  f^pecific  conditions,  beside 
several  notes  and  parap^raphs.  Tbe  tenth  pro- 
vidcil  for  tbe  selection  of  arbitrators  in  tt'.e 
event  tbe  amount  of  tbe  loss  could  not  be  de- 
termined by  mutual  agreement.  The  thir- 
teenth reads  a<»  follows:  **13.  It  is  furthermore 
hereby  expressly  provideci  and  mutually  a^'ie*  d 
that  no  8i.il  or  action  nirainst  this  company  f  ■  r 
the  recovery  of  any  claim  by  virtue  of  tb.s* 
poiley  shallhe  sustainable  in  any  court  of  law 
or  chancery  until  after  an  award  shall  l:a\e 
b»en  obtaini»il  tixinjr  tbe  anirimt  of  such  cl.niv. 
in  ibe  nuinner  above  provideti.nor  unless  su«  h 
suit  or  action  shall  be  commenc.d  witiu!! 
twelve  months  next  after  the  date  of  tire  fnim 
which  such  loss  .sli:dl  occur;  and  should  any 
suit  or  action  be  commenced  asain?*i  ihis  com- 
t»any  after  tbe  expindicm  of  the  af»  re-aid 
twelve  months,  the  lapseof  tiii.c shall  Ik'  laU-  n 
and  deemed  a«  conclusive evi<!ence  aL'aiTj>i  'i.e 
valiMity  of  such  claim  antl  statute  of  limitanoc 
to  the  contrary  notwith»-landin|^." 

At  the  time  of  the  execuli  n  and  the  deliv- 
ery of  this  policy  the  msunince  company  will 
kiHW  that  the  title  to  ^aid  proivrty  was  in  i:is- 
pute  in  the  suit  of  JloUnday  v,  ih'lfo'hn,'.  and 
that  saitl  Kearney  was  in  possession  of  tlic 
property  p.ierely  as  the  receiver  in  said  suit 
and  ba«l  no  intere-1  Ihtiein  of  any  nature  ex- 
cept as  "^uch  rec<  iver. 

On  May  14,  l^St,  an  order  was  made  ic 
said  suit  acceptinir  the  ri^iiinatii»n  of  said 
Kearni'v  as  neeiv'T  an<l  appointing  D.  P. 
'I'liou'i  son  as  rc'-eivtT  in  his  sie.ad  On  tho 
llMh  <•:»>  of  May,  iSSl,  the  said  ThiMuiKon  ituly 
fpialitiel  as  such  rec(  ivr,  and  then  alter,  ol 
th'*  nic:ht  of  the  same  day,  the  s:d'i  ir.s  ired 
piiiperiy,  without  a!iy  fault,  fail;:rc,  neudee:, 
or  omi>oou  on  the  part  of  «aid  KcMrn*), 
Thompson,  or  of  any  other  person,  was  lot  dly 
disiiowd  by  tire,  atid  a  lo^s  was  viiMained  in 
a  sum  greater  than  tbe  ann)unts  speeilied  in  the 
l^olicy. 

This  suit  wn<5  commenced  on  the  10th  day  of 
July.  1S8*»,  Thirteen  months  and  twenty  <.r.e 
days  alter  the  lire,  by  Thompson,  as  the  ^^ku- 
ce>sor  of  Kearney  in  the  receiver>hip,  to  re- 
form the  po»i<'V  so  as  to  he  n-ade  pa\able  Ic 
the  receiver  antl  hi"*  succes.sors  in  ollice.for  the 
henelit  of  whom  it  mi^^ht  concern,  and  for  a 
deeree  to  recover  the  amount  due  upon  said 
policy. 

A  demurrer  to  the  original  hill  was  sustained 
on  the  irroutul  that  the  plaint ilT's  ri^jht  of  ac- 
tion was  barred  because  the  suit  was  not  com- 
menced ''within  twelve  months  next  after  il:e 
date  of  the  fire  from  which  the  lo»^s  occurrul.** 
Thninpnon  v.  I'hndx  Ins.  Co,  25  Fed.  Rep. 
20n.  11  Sawy.  27»i. 

An  amenoed  bill  was  thereafter  filed  alleirin^ 
conduct  on  the  part  of  the  in-^urauce  company 
which,  it  was  claimed,  amounted  to  a  waiv«r 
of  the  limitation  of  lime  for  the  commenci*- 
ment  of  the  suit.  A  demurrer  lo  this  bill  was 
also  sustained  and  the  suit  dismissed.  From 
that  decree  an  appeal  was  taken  to  the  Sa- 
pieme  Court  of  the  United  States,  and  tbe  de- 
cree was  reversed  upon  the  ground  that  Ihe 
allegations  (»f  the  amended  bill  showc-d  a. 
waiver  of  the  limilMiion  as  to  the  time  of 
brill cinir  the  suit.  T/'ompton  v.  Plienix  Ins. 
Co.  130  U.  S.  2N7  (34:  4U8j. 

On  July  12,  18B6,  Thompson  was  removed 
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from  the  receivership  and  G.  W.  Widler  sDd 
Joseph  Holladay  were  appointed  in  bis  place. 
Thereafter  the  suit  of  Holtaday  v.  IloUaday 
was  decided  in  favor  of  Ben.  Hulladay  and  the 
receivers  were  discharged.  On  July  8,  1887, 
Ben.  Holladay  died,  and  on  June  8,  1889, 
James  Steele,  bis  administrator,  was  made 
plaintiff  in  this  suit.  Tliereafter  this  suit  was 
ai^ain  tried,  and  the  court  held  that  the  nllega- 
tions  of  the  amended  bill  were  not  sustained 
by  the  evidence  and  dismissed  the  suit.  Steel 
V.  P/ienix  Ins.  Co.  47  Fed.  Rep.  868.  From 
this  decree  the  present  appeal  is  taken. 

1.  Can  the  policy  be  reformed? 

The  ri^ht  of  plaintiff  to  have  the  policy  re- 
formed, if  the  action  can  be  maintained  after 
it  is  reformed,  so  as  to  be  made  payable  to  the 
receiver  or  his  successor  in  office,  and  thereby 
conform  to  the  inienlionof  the  pariies, — if  any 
reformation  in  that  respect  is  necessary — is  by 
the  admissions  in  the  answer  and  proofs  upon 
the  tiial  rendered  too  clear  for  any  discussion 
upon  the  subject.  It  is.  however,  proper  to 
state  in  this  connection  that  we  are  of  opinion 
that  the  intent  of  the  parties  appears  upon  the 
face  of  the  policy  itself,  and  that  no  reforma- 
tion is  required  in  order  to  enable  plaintiff  to 
maintain  the  suit  as  a  representative  of  the  in- 
terest of  Holladay  in  said  property. 

2.  Are  the  allejralions  of  the  amended  bill 
as  to  the  conduct  of  the  insurance  company  in 
delaying  the  commencement  of  the  suit  sus- 
tained by  the  evidence?  These  allegaticjns  are, 
in  subj'tance,  that  the  insurance  company,  by 
its  duly  authorized  agents,  assured  the  plain- 
tiff, about  thirty  days  after  the  fire  and  after 
the  acceptance  of  the  proofs  of  loss,  that  no 
question  \%  as  made  as  to  the  loss  or  its  payment 
except  that  the  company  was  considering  the 
fact  of  the  chanire  in  the  receivership,  and  that 
it  would  undoubtedly  pay  the  loss  claimed; 
that  as  late  as  June  27,  18''4,  the  premium  of 
thiee  hundred  dollars  was  paid  tothecompany. 
which,  by  its  agents,  ajrain  assured  the  plain- 
tiff that  the  loss  would  be  paid  as  soon  us  ac- 
tion could  be  taken:  that  after  sixty  days  had 
elapsed  from  the  delivery  of  the  proofs  of  loss 
the  company,  by  its  agents,  repeatedly  pvLve 
the  same  assurances,  and  that  by  reason  of  sucb 
promises  and  assurances  the  plaintiff  neglected 
"for  some  time  after  sixty  days  from  the  de- 
livery of  the  proofs  of  loss  to  bring  suit  for 
the  recovery  of  the  loss  sustained."  The  tes- 
timony in  support  of  these  allegations  is  very 
brief. 

It  is  admitted  that  the  payment  of  the  pre- 
mium of  three  hundred  dollars  was  made  on 
the  27ih  of  June,  1«84.  as  alleged  in  the  bill. 
Thompson  testified  that  the  aeent  of  the  com- 
pany stated  to  him  "that  the  premium  had 
not  been  paid,  and  that  it  would  facilitate  set 
tlement:  that  he  paid  it;  that  he  threatened  to 
bring  suit  against  the  company  if  the  loss  was 
not  paid:  that  the  acent  offered  to  settle  by 
paying  one  half  of  the  amount  specified  in  the 
policy  rather  than  have  any  suit  about  it;  that 
he  refused  to  accept  this  otTer;  that  the  agent 
then  told  him  that  he  thought  that  the  com- 
pany would  pay  the  amount;  he  thought  they 
would,  but  he  was  not  authorized  to  pay;  he 
thougiit  they  would  pay  it  and  advised  me 
not  to  brinir  a  suit;  it  would  complicate  mat- 
ters somewhat,  and  be  thought  I  had  better 
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not  do  it;  urged  me  not  to  do  It;"  that  thit 
was  very  soon  after  the  sixty  days  expired. 
"I  cannot  give  the  date  or  time;  I  have  no 
date,  and  it  has  been  a  good  many  years  since." 
That  he  was  first  informed  that  the  company 
would  not  pay  the  loss  after  the  sixty  days 
had  expired  in  which  to  make  the  proofs;  that 
after  this  the  agent  of  the  company  promised 
to  refer  the  matter  to  the  home  ofiSce,  and  they 
were  some  time,  as  a  matter  of  course,  getting 
their  answer  from  them;  that  he  could  not 
give  the  exact  time  when  he  gave  up  any  hope 
of  negotiating  with  the  company  for  a  volun- 
tary settlement;  that  it  may  have  been  one 
month,  it  may  have  been  two,  or  it  might 
have  been  three  months  from  the  expiration 
of  the  sixty  days.  The  answer  of  the  com- 
pany alleges  that  notice  was  given  to  Thomp- 
son on  the  31  St  day  of  August,  1884,  "that  the 
defendant  denied  any  liability  upon  said  p<^)1icy 
and  did  refuse  and  would  at  aU  times  refuse 
to  pay  said  loss." 

The  insurance  company  rely  upon  an  an- 
swer given  by  Thompson  to  a  question  pro- 
pounded to  him  to  show  that  there  was  no  de- 
lay in  bnnging  the  suit  which  was  caused  by 
any  conduct  upon  the  part  of  the  company. 
The  question  and  answer  is  as  follows:  *'Q. 
Did  you  delay  brinsrioir  a  suit  in  consequence 
of  those  statements  made  to  you  by  the  airent? 
A.  I  cannot  say  now;  I  do  not  remember." 

This  answer  of  the  witness  must  be  taken 
with  reference  to  the  other  portions  of  his  tes- 
timony which  stated  the  facts,  showing  beyond 
any  controversy  that  the  bringing  of  the  suit 
was  delayed  for  one,  two,  or  three  months- 
some  time  after  the  expiration  of  the  sixty 
days. 

I'he  supreme  court,  in  deciding  that  the 
allegations  in  the  amended  bill  were  sufficient, 
said: 

If,  as  the  allegations  of  the  amended  bill  Im- 
ply, the  failure  of  the  plaintiff  to  sue  within 
the  time  prescribed  by  the  policy,  computing 
the  time  from  the  date  of  the  fire,  was  due  to 
the  conduct  of  the  company,  it  cannot  avail 
itself  of  the  limitation  of  twelve  months.  Cur- 
tis V.  Borne  Ins.  Co.  1  Biss.  485,  4S7;  Ide  v. 
Phanix  ln».  Co.  2  Biss.  333;  Qrnut  v.  Lexinff- 
ton  F.  L.  &  M.  Ins,  Co.  5  Ind.  23,  25.  61  Am. 
Dec.  74;  Mickey  v.  Burlington  Ins.  Co,  85 
Iowa,  174,  180,  14  Am.  Rep.  494.  In  the 
case  last  cited  it  was  properly  said  that  it 
would  be  contrary  to  justice  for  the  insurance 
company  to  hold  out  the  hope  of  an  amicable 
adjustment  of  the  loss  and  thus  delay  the  ac- 
tion of  the  insured,  and  then  be  permitted  to 
I  lead  this  very  delay,  caused  by  its  course  of 
conduct,  as  a  defense  to  the  action  when 
brought. 

Tlie  following  authorities  are  to  the  same  ef- 
fect: Ames  V.  A>ir  York  U.  Ins.  Co.  14  N. 
Y.  2G4:  KiWps  v.  Putnam  F.  Ins.  Co.  28  Wis. 
483,  9  Am.  Rep.  506;  Ihoeninn  House  his.  Co, 
V.  J^odi'e,  4  L.  R.  A.  458,  52  Ark.  11;  St.  Paul 
F.  df  M.  Ins.  Co.  V.  McGregor,  63  Tex.  404. 

In  the  Texas  case  the  court  said: 

If  the  course  of  conduct  pursued  by  the  ap- 
pellant was  such  as  to  induce  the  appellee  to 
believe  that  the  loss  would  be  adjusted  and 
paid  without  suit,  and  for  this  reason  suit  wa* 
not  brought  within  the  time  prescribed,  then, 
under  the  well  settled  principles  applicable  to 
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fuch  cases  ibis  action  may  be  maiDtaioed  on 
tbe  policy  even  after  the  expiration  of  tbe 
time  tbcrein  prescribed. 

The  views  expressed  by  the  Supreme  Court 
of  the  United  States  are  as  apph'cable  to  the  evi 
dence  in  this  case  as  to  the  allegations  of  the 
bill.  The  most  that  was  cluimed  in  tbe  bill 
was  that  by  the  conduct  of  the  infliirance  com- 
pany tbe  plaintiff  was  delayed  in  bringing  the 
8uil  for  some  time  after  sixty  days  from  the 
delivc  ry  of  tbe  proofs  of  loss,  and  this  is  shown 
by  tbe  evidence. 

3.  Tbe  contention  of  the  insurance  company 
ia  that  its  conduct,  in  any  event,  only  pie- 
vented  tbis  suit  from  bem?  brought  for  five 
months  after  the  fire,  and  that  this  only 
aniounted  to  a  waiver  of  so  mur-h  of  the  lim- 
itation, and  that,  as  there  still  remained  seven 
nionth<t— a  reasonn^>le  lime— within  which  to 
brut;;  suit,  the  action  is  barred  because  not 
brought  '*wiibin  twelve  months  next  after  the 
date  of  the  fire."    Is  tbis  contention  sound? 

Is  it  supported  by  any  substantial  reason? 

^^hcn  does  the  twelve  mouths'  limitation 
commence  to  run? 

Is  it  from  the  date  of  the  fire  or  from  the  ex- 
piratinn  of  sixty  days  afler  the  proofs  of  loss 
m*'ie  furni>bed. 

Numerous  and  respectable  authorities  can 
be  fdund  in  support  of  either  view,  and.  inas- 
mucli  as  Ihev  are  in  diiect  conflict,  it  becomes 
the  duty  of  this  court,  upon  llie  first  presenta- 
tion of  >he  quest  on,  to  determine  which  view  is 
sustained  by  the  weight  of  reason  and  ought  in 
justice  to  be  followed. 

In  several  of  tbe  authorities  where  these 
questions  have  been  discussed,  the  policies  of 
insurance  provided  thai  no  suit  could  be  sus- 
tained unless  brought  witbtn  six  or  twelve 
m<'U(bs  'after  the  loss  shall  have  occurred" 
instead  of  "after  tbe  fire,"  and  some  of  the 
cu«es  intimated  that  the  language  should  be 
const ruid  differently.  We  are  however,  of 
opiition  that  there  is  no  real  or  substantial  dif- 
ference iti  principle  t)Ciween  the  meaning  of 
the  vvonls  "loss"  or  "fire"  as  used  iti  tbe  polices. 
Tbe  loss  occbrra  at  tbe  time  of  the  fire. 

If  the  piovii^ion  in  the  policy  is  to  he  con- 
strued solely  with  reference  to  the  language  of 
tbe  clause  in  which  tbe  limitation  is  expressed, 
indefM^ndent  of  any  other  fact  or  condi'iou  ex- 
pressed in  other  clauses  of  tbe'policy,  then,  of 
course,  the  suit  cannot  be  maintained  unless 
brought,  "within  twelve  months  next  after 
the  date  of  the  fire  from  which  such  loss  shall 
occur." 

it  is  tbe  dutv  of  courts  however,  to  arrive  at 
the  in'etition  of  tbe  parties  by  an  examination 
and  ctiiisi'ierntion  of  tbe  entire  in-inmtent,  its 
various ebiuses  and  conditiotts,  and  the  objects 
and  purpo-es  which  tbe  pariies.had  in  view  at 
the  titne  of  the  execution,  acceptance,  and  de- 
livery of  the  p"l«cy. 

In  dcttTinitting  the  intention  of  the  p*\rtiea. 
it  is  our  dtit>  to  examine  the  whole  instrument 
in  order  toascrtain,  if  possible,  the  true  mean- 
ing of  elatises  whieb,  in  a  certain  liirht,  might 
be  deeiued  contiadietory,  and  to  gather  ftom 
tbe  vaiious  clauses  the  real  object  and  purpose 
which  the  par  ies  intended  by  the  instrument 
as  a  whole.  When  ibis  is  ascertained,  then 
tbe  laniruaire  of  tbe  clause  in  controversy  must 
be  so  iuterpreted  as  to  give  full  force  andi  effect 
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to  the  true  intention  of  the  instruments  as  a 
whole. 

With  these  general  rules  applicable  to  tbe 
construction  of  all  written  instrumenis, 
whether  it  be  a  deed,  contract,  or  pt»li«-.\  of  in- 
surance, we  shall  proceed  to  an  eX'iini:';.tion 
and  review  of  certam  other  conditions  iu  the 
policy. 

After  the  fire  the  insured  is  required  to 
give  notice  of  any  loss  and  to  make  the  neces- 
sary and  sa  isfnciory  proofs  thereof,  and  the 
comp:my  is  allowed  sixty  days  afitr  such 
proofs  have  been  receive*!  at  tbe  Imme  oflicc  in 
Cbieairo  to  pay  tbe  amount  of  loss  or  damage 
sustained.  Under  tbis  clause  no  suit  could  he 
commenced  until  after  sixty  days  at  least  from 
the  time  of  the  lire.  This  would  leave  only 
ten  months  in5«tead  of  twelve  months  wiihm 
wliicb  time  suit  c<»uld  be  commenced. 

In  the  luih  condition,  the  oue  wi.eiein  suit 
is  allowed  to  be  brought  ''within  twelve 
months  next  after  the  fiie,"  is  an  express  pro- 
viso thai  no  suit  against  tbe  company  sbull 
be  maintained  in  anv  court  "until  after  an 
award  shall  have  been  obtained  fi\ing  tbe 
amount  of  such  claim."  As  there  liasljtcn  no 
award  in  tins  case,  it  follows  that,  if  ibeawanl 
clause  is  to  be  considered  of  full  force  and 
effect  and  construed  sobly  with  reference  to 
the  language  used  in  this  particular  clause, 
then  the  remaining  ten  months  has  ex|>iied  liy 
the  literal  inier()reialion  of  inde|M'n.ieiii  cl.iiiK.'9 
which  of  themselves  are  plain,  clear,  and  un- 
atnbigiious  it  actually  happens  in  the  cave  that 
the  right  of  action  was  barred  t>eforp  w  m  crued 
unHer  other  provisions,  and  tbis  coo  lit  ion  of 
affairs  is  acr(»inplished  wiiliout  any  act,  fault, 
or  netiltirence  on  tbe  part  of  the  insuied.  This, 
in  itself,  ju'^lilies  us  m  going  bi'vond  tbe  mere 
wonis  of  atiy  pariicidar  clause  in  nr  ler  to  as- 
certain the  meaning  of  the  clause  and  the  in- 
tention of  the  parlies. 

Tbe  insurance  companv,  it  is  true,  does  not 
rely  U|)ou  the  award  clause,  ami  we  refiT  to  it 
simply  to  illustrate  the  weakness  of  its  con- 
tention, thai  another  clause,  upon  which  il  <1(K>s 
rely.sliouM  be  liteially  consmied  Im cause  tbe 
the  language  used  therein  is  clear,  plain,  and 
unambiguous. 

The  company  might  have  claimed  that,  ac- 
coraing  to  tbe  award  clause  the  suit  was 
br<»ugbt  too  soon;  but  such  contention  would 
be  manife-tly  absurd.  Why?  Because  it  is 
evident  that  the  parties  never  inien«led  liiat 
such  a  re«.ult  should  be  accomplished  under 
tbe  facts  in  this  case. 

Tbis  is  made  perfectlv  clear  by  a  reference 
to  tbe  other  provisions  in  tbe  policy  to  the  ef- 
fect that  the  amount  of  tbe  loss  or  damage 
miirbt  l»e  determined  by  mutual  ai'recn«ciii  lie- 
tw^en  the  parlies,  and  in  the  event  of  their 
failing  to  agree,  then  arbitrators  niii^ht  ue 
chosen:  and  it  appearing  tliat  tbe  company, 
after  five  inotithsof  occ»isionnl  prondsesio  pay, 
finally  decided  that  it  woubl  not  pay  the  Ings, 
this  conduct  was,  of  course,  a  waiver  of  the  the 
riirhl  to  rely  upon  the  awani  clause.  Upon 
like  reasoninff,  why  should  nnt  their  con«lucl 
in  causing  a  delav  of  time  in  the  biihgin:^  of 
the  suit,  when  suit  was  threatened,  be  a  waiver 
ol  the  lime  in  the  limitation  clause? 

A  policy  of  insurance  vNh'^h  contains  con- 
ditions reducing  the  statutory  time  for  the  com- 
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meDcrment  of  any  suit  thereoD  ought  iu  justice 
and  eauity  to  be  so  construed,  if  reasonable  un- 
der all  iia  terms,  as  to  give  tbe  full  peiiod  of 
time  mentioned  in  tbe  policy,  freed  from  the 
provisions  of  all  other  clauses  of  the  policy,  or 
from  tbe  conduct  of  the  insurance  company 
limitiuj;  vr  atlemptingto  limit  the  time  actually 
given  in  the  liniiiutiou  clause. 

'1  his,  it  appears  to  us,  is  the  consistent  and 
lopricul  view  that  ought  to  be  taken  of  such 
policies  of  insurance.  It  is  fair  to  the  insur- 
ance Company  and  just  to  tbe  injured.  It 
would  pi  event  either  party  from  taking  any 
undue  or  improper  advantage  of  tbe  other. 

Tbe  unwary  could  not  be  led  into  a  trap  and 
causbt  by  any  misrepresentation  or  delusive 
promise.  The  conuition  in  this  policy  wbich 
])rovi(Jes  that  no  suit  can  be  maintained  for  the 
loss  iricuned  unless  "commenced  within 
twelve  mt.uths  next  after  the  dale  of  the  lire" 
shotdd  tliereforc  lie  coi.strtied.  in  tbe  light  of 
all  tbe  otbcr  cl-iuscs  and  conditions,  to  mean 
twi  ive  full  montbs,  not  ten  months  nor  ^cven 
monibs  nor  one  moutb  nor  one  day,  in  wbicb 
to  brin;;  tbe  suit,  exchisive  of  the  time  wbeo 
suit  could  not  be  brought  either  by  other 
€lan«(S  or  by  any  conduct  of  the  company  pre- 
venting tbe  insured  from  bringing  suit.  In 
this  ca-etbe  rijrhi  to  bring  suit  being  postponed 
in  one  clause  of  the  policy  for  sixty  days  after 
the  proofs  of  loss  were  furnished,  the  twelve  | 
moutliH'  limitation  contained  in  anotber  clause 
doC'  not  conimeuee  to  run  uniil  after  the  ex- 
pi  ra  ion  of  tbe  sixty  days.  This  .suit  was, 
therefore,  broui^bt  in  lime. 

Tbe  construction  we  have  given  to  this 
policy  Is  in  accoi dance  with  common  sense, 
which  is  Mid  to  Ikj  tbe  soul  and  spirit  of  the 
Ihw.  it  is  in  unison  wiih  sound,  legal,  and  uni- 
veisally  recoirnizcd  interpretations  of  wrinen 
insiiuiiients  as  well  as  with  the  justice  and 
equity  of  tbe  case.  It  is  correct  in  principle, 
and  is  su|>ported  by  tbe  great  weight  of  the 
Aulborilies. 

hriezin  v.  Allemania  F.  Ins,  Co.  80  Fed. 
Rep.  3^2;  Veite  v.  Clinton  F.  Ins.  0\  30  Fed. 
K.p.  06.S:  ^pare  v.  Rmt  Mui.  Inn.  r<>.17Fed. 
1{.  P  n6-<;  Chandler  v.  St.  laid  F,  dt  M.  Ins. <  o. 
21  .Minn.  85.  18  Am.  Rep.  385;  AW  York  v. 
Hamilton  F.  Int.  Co.  39  N.  Y.  45,  '00  Am. 
Dec.  4(Mi;  Stren  v.  Magara  F.  Ins.Co.  89  N.Y. 
Si5.  4)  Am  Uep.  297;  Elf  is  y.  Council  Bluffs 
Ins.  Co.  61  Iowa,  607;  Miller  v.  Jlnrtf,rr<J  F. 
Ins,  Co.  70  Iowa,  704:  Rarbrr  v.  Fired-  M.  //**. 
Co.  16  \V.  Va.  C58  87  Am.  Rep.  800:  \fvr(fock 
V.  Franklin  Tns.  Co.  7  L.  R.  A.  572.  33  W.  Va. 
407:  Case  v.  Sun  Ins.  Co.  83  Cal.  473;  Owen 
V.   flofra'd  Ins.   Co.  87  Ky.  674. 

In    hrie2en  v.  Allemania   F.  Ins.  Co.  tu'^ra^ 
thi-  fire  occurred  June  23. 1885.     Proof  of  los'^  \ 
Was  made  July  81.  J885.     Tbe  loss   was  not  i 
payable  until  sixty  days  after  proof  of  loss.  I 
Suit    was  commenced    February  24,    18H6.  7 
months  and  one  day  after  the  tire,  but  wiibin 
5  mouths  and  24  days  after  the  sixty  dnys  af'er 
the  proof  of  loss.     Tbe  policy  proviMed  that 
no  suit  should    be    sustainable    unless    com- 
mented within  six  months  after  tbe  fire  bad 
occurred.     Bunn.  /.,  held   thst  the  suit  was 
commenced   in  time;  'Mbat  what  the  parn'es 
coD'empbitcd  was  that,  after  the  loss  b<'came 
due  and  payable,  Ibe  assured  should  have  six 
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months  within  any  part  of  wblcli    time  bd 

mii<ht  brine  tins  suit." 

In  Vctte  V.  (■tin ton  F,  Ins.  Co.  supra,  where 
the  provision  in  the  policy  was  tbe  s  nie  as  in 
Friezen  case  except  tbe  word  "  loss"  is  used 
instead  of  the  word  "fire."  Tbay- r,  7.,  in 
delivering  an  oral  opinion,  hit  the  nail  squarely 
on  the  bead  by  saying  that  he  could  not  see 
any  "good  reason  for  construing  tbe  sp(ri:il 
statute  of  liinitntions  imported  m'o  this  con* 
tract  in  such  way  as  to  make  it  of»eraiive  dur- 
in?  a  period  when,  by  virtue  of  other  siipida- 
tions  of  tbe  coulruci,*the  right  of  action  was 
suspended." 

In  Chnn'ller  v.  St,  Paxil  F.  d  M,  Ins.  Co, 
supra,  the  court  said:  "  It  is  natural  that  tbe 
parties  should  have  intended  to  refer  tbe  coin- 
n'cncement  of  tbe  period  of  limuation  to  the 
<late  when  the  cause  of  action  accrued,  and 
that  the  time  during  which  the  a^sured  could 
not  sue  should  not  l)e  counted  as  part  of  the 
year  withiu  which  they  were  required  to  sue.** 

In  Stern  v.  Kiognra  F,  Ins.  Co.  svpra,  the 
court  said:  "Tbe  intention  of  the  defmdont 
was  to  give  the  insured  a  full  peri«»d  of  twelve 
months  wiihin  any  part  of  which  be  ndirht 
cnmu»ence  his  action;  and  having,  t»y  post- 
ponement of  tbe  time  of  p:ivment,  secured  it- 
self from  suit,  it  did  not  intend  to  em*  race 
that  period  wiihin  tbe  term  iiltrr  the  expira- 
tion of  i^hich  it  could  not  be  sued.  In  other 
words,  tbe  parties  cannot  be  p:csnnied  to 
have  suspended  the  remedy  and  [rrovided  for 
tbe  running  of  tbe  period  of  limilatiou  during 
tbe  same  time.  Indeed,  the  actual  cnse  is 
fetronger.  Not  only  was  the  renu-dy  pi  slpon»d, 
but  I  lie  liability  even  did  not  exisiai  the  time 
of  tbe  fiie  nrr  until  it  was  tlxtd  and  a  cer- 
mined  acconling  to  the  provisioji  of  ilic  policy. 
Having  thus  made  tbe  (ioii.g  of  certniu  thii*gs 
and  a  tixed  lapse  of  time  thereafter  conditions 
[>recedent  to  the  bringing  of  an  acti(ui,  tbe 
par  ies  must  be  deemed  to  have  cotdi  acted  in 
refeience  to  a  time  when  tbe  in*ure«l,  except 
for  that  contract,  micbt  be  in  condition  to 
bring  an  action.  Under  any  other  construc- 
tiin  tbe  two  conditions  are  incousi&iteut  with 
each  other." 

Tbe  lancrunge  used  in  the  various  conditions 
of  the  policy  is  that  of  the  insurance  company. 
Admitting,  then,  for  the  sake  of  the  argument, 
that  il  could  be  fairly  claimed  that  t^o  ditTer- 
ent  cnt  SI  ructions  might  be  ponced  upon  the 
bmcuai^e  used  in  tbe  policy,  ii  is,  nevertheless, 
a  wise  and  well-settled  rule,  sanctioned  and 
sustained  by  all  tbe  authorities,  that  the  con- 
struction should  be  adopted  which  is  most 
fdvoratde  to  the  insuied;  and  in  case  of  any 
doubt  or  unceitjiinty  as  to  tbe  meaniitg  of 
words  or  of  inconsistent  or  contradictory  pro- 
visions in  the  policy  as  inserted  bv  tbe  com- 
pany, they  are  lo  be  construed  most  strongly 
a;:nii;st  the  company. 

As  ihe  in^uiance  company  prepares  the  con- 
tract and  emlKKlies  in  it  such  conditions  as  ft 
deems  proper,  it  is  in  duty  bound  to  use  lan- 
guage in  the  various  provisions  of  the  policy 
in  si'Cb  a  manner  that  the  insured  cannot  be 
mistaken  or  misled  as  to  the  duties  anu  burdens 
thereby  imposed  upon  him. 

Tie  coiiits  have  uniformly  held  that  the 
various  conditions  of  a  policy  of  insurance 
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mast  be  strictly  construed  against  the  com- 
pany and  liberally  in  favor  of  the  insured. 
This  principle  is  applied  to  all  class  of  insur- 
ance policies,  wliellier  fire,  life,  accidental,  or 
other  kinds.  Fint  yat.  Hank  of  Kansas  City  \ 
V.  Hartford  F,  Ins.  Co.  95  U.  S.  C73  |24:  503 1: 
Moulor  V.  American  L.  Ins.  Co.  Ill  U.  S.  3i{5 
[28:447];  Wallare'v.  German- American  Ins. Co. 
41  Fed.  Rep.  742;  Cotteu  v.  Fidelitv  &  C.  Co. 
41  Fed.  Ucp.  500;  De  Graff  v.  Qticcn  Ins.  Co. 
88  Minn.  501;  Kratzenstein  v.  Weiitcrn  Ass'ir. 
Co.  5  L.  R.  A.  799,  110  N.  Y.  59:  Purkhard 
T.  Travellers  Ins.  Co.  102  Pa.  202;  P/aladelp/na 
Tool  Co.  V.  Britiifk  American  A»$i/r.  Co.  132 
Pa.  241;  Jiogers  v.  Phenix  Ins.  Co.  121  Ind. 
677;  Illinois  Atut.  Ins.  Co.  v.  Hoffman,  132  111. 
623;  Meyer  v.  Queen  Ins.  Co.  41  Ln.  Ann.  1000. 

In  Wallace  v.  German- Ainericxin  Ins.  Co. 
iupra,  McCreary,  «/.,  in  conslrnint;  the  award 
clause  in  tbe  policy,  said:  "  It  the  uords  em- 
ployed of  tliemsolvcs  or  in  connection  wiili 
other  languaire  used  in  the  instrument  or  in 
reference  to  the  subject  matter  to  which  they 
relate  are  susceptible  of  the  interpretation 
ffiven  them  by  the  assured,  although  in  fact 
IntJ'nded  otherwise  by  the  insurer,  the  policy  i 
will  be  construed  in  fHvor  of  the  insured." 

In  Kratzenstein  v.  Western  Assur.  Co.  supra, 
the  court  said:  "Where  an  insiirance  con 
tract  is  so  drawn  as  to  be  manifcsllv  ambisu- 
ous,  so  that  reasonable  and  inrelliL'ent  men  on 
reading  it  wouhl  honestly  difler  as  to  its  mean- 
inir,  the  doubt  should  be  resolved  asrainsi  the 
company,  because  it  prepnred  «nd  executed 
thr  ameemcnt  aid  is  responsible  for  the  lan- 
^ju.ii'C  used  and  the  uncertainty  thereby 
CI  en  ted." 

In  Hrst  Xat.  Bank  of  Kansas  City  v.  Hart- 
ford  F.  Ins.  Co.  there  was  a  provision  in  the  pni- 
icy  that  if  the  insured  in  his  applicntion  muk<'s 
anv  errdiie  us  reprcsentalion  or  omiis  to  make 
kji'Avo  any  fact  material  to  the  risk,  tlifu  tl»e 
'•policy  shall  be  void."  The  insund  made 
an  o.ercsii:iijiie  as  to  ♦ho  value  of  his  prop- 
erty without  any  frauiiuh-nt  intent.  The  in- 
surance company  contmcJod  that  under  any 
proper  ronsiiu(  tion  of  the  contiact  the  n«snreil 
wartar.ted  absnhitclv  and  without  liinitation 
the  tf.iih  of  the  nalement  as  to  the  value  of 
his  property.  The  court  held  th.at  this  conten- 
tion could  not  be  sustained,  and  ha  cii  its  con 
clu>iou  "  upon  the  broad  ground  that  when  a 
poliey  of  insurance  contains  contradictory 
provisions,  or  has  bren  so  franic*d  as  to  leave 
roo:n  for  construction  rendering  it.  doul)trt;l 
whetlier  the  patties  intended  the  exact  truth 
of  the  applicant's  statements  to  be  a  condition  i 
precedent  to  any  binding  contract,  the  courts 
should  lean  acainst  that  construction  which 
imposes  upon  the  insured  the  oblignti<'ns  of  a 
wjiiiHi.iy.  Tiie  conipany  cannot  complain  of 
such  a  rule.  Its  atlnrncys,  officers,  or  agents 
prep  ired  tlie  policy  for  ihe  purpose,  we  shall 
assume,  both  of  protectinir  the  company  airain«'t 
fraud  and  of  secuiing  the  just  rights  of  the 
assured  under  a  valid  contract  of  insurance. 
It  is  its  language  which  the  court  is  invited 
to  interpret,  and  it  is  both  reasonable  and  just 
that  its  own  words  should  be  construed  most 
stronglv  against  itself." 

Tiie  judgment  of  the  circuit  court  is  reversed 
and  the  cause  remanded  with  direction  to  the 
court  to  render  a  judgment  in  favor  of  com- 
plainant, as  prayed  for  in  the  amended  bill. 

lOGS 


McKeu  n a ,  .7. ,  d  Issen  ti  n  g. 

I  am  unable  to  agree  with  my  associates  ic 
their  construction  of  the  policy  of  insurance, 
and  therefore  think  that  this  suit  was  not 
brought  in  time. 

The  provision  of  the  policy  is  as  follows: 

"It  is  expressly  provided  aud  mutually  agreed 
that  no  suit  or  action  .  .  .  shall  l)e  sustain- 
able .  .  .  unless  such  suit  or  action  shall 
be  commenced  within  12  months  next  after 
the  date  of  the  fire  from  which  such  loss  shall 


ocut       ... 

This  provision  would  seem  to  need  no  Intcr- 
pretation  in  other  words  than  its  own.  It  is 
so  clear  and  direct  as  to  baffle  attempts  to  make 
it  more  so. 

I  know  of  no  way  to  express  concrete  time 
except  by  commencing  at  a  cenain  date  or 
event,  and  the  hater  because  it  in  Ii<a;es  a  date, 
and  running  a  certain  duration  after,  or  to  a 
date  or  event  after.  The  duration  or  the  inter- 
val marks  the  period  not  only  as  to  lengtii  but 
especially  as  to  time  before  and  time  after,  dis- 
tingui^hiug  if,  therefore,  and  establishing  it,  the 
perio<l  commencing  at  the  initial  date  or  event 
and  immovable  from  it.  This  is  imp<»rt'.ni?. 
The  provision  of  the  policy,  therefore,  is  n«>t  12 
months  to  bring  a  .suit  only,  but  12  months 
within  which  to  bring  a  suit  and  to  do  otlxr 
things;  not  12  months  to  sue  after  ail  condi- 
tions precedent  have  been  removed  or  per- 
formed, but  12  months  within  whiv-h  to  remove 
or  perform  all  conditions  ptecrdent  an*!  to 
bring  a  suit.  Substantially  dilTerent  thir)gs — 
as  (lifTercnt  as  a  period  conimencing  at  one 
date  is  dilTirent  from  a  period  comiuencinir  at 
another  date,  as  dilTeient  as  the  \ear  ISO  I  is 
is  from  the  year  11^92.  I  do  not  think  the 
riffhts  of  eilhr  party  to  the  policy  are  sub- 
served by  ron!oiii!<ling  t'.icse  dilierences. 

Limilatif  i!s  of  time  brinjiing  suit  on  policici 
are  sustamed  h)-  authority,  but  with  the  fpiaH- 
ficaiion  that  lluy  rnu«'t  lie  reast.nable.  If  tlic 
coiuiitions  of  the  policy,  theiefore,  cannot  Ikj 
pirformed  within  the  period  sTa'ed  aiid  a 
f>rfn>er  time  be  left  fi)r  brinLnno:  suit  the  liir.iia- 
tions  would  be  unnasonuble.  If  tiiev  shou!  I 
be  used  to  delay  or  nn^letHd  they  wouhl  be  Iw  Id 
to  be  su«pcnde<i  or  waived,  as  was  ap.noun<\;l 
by  the  ^u[)re'.ue  Court  in  tljis  case  on  a  foim>'r 
appeal 

nompson  V.  PJieniz  Ins.  Co.  ISO  U.  S.  2^"J 
[84:  4 13 1. 

Jf  the  parts  did  intend  to  *' expressly  pro 
vide  and  niutually  agree,"  to  limit  the  i  .riit 
of  suit  within  a  particular  p-riod  commeiu  in:» 
at  the  tire — an  unan»bii!Uous  and  impulsive  in- 
cident—  how  else  could  thev  so  apilv  and  u«i- 
eqtiately  ev press  tlian  they  did?  J  low  uthrr- 
wi^e  could  they  have  so  bounded  and  i  ieniii'ud 
the  peiiod  if  they  meant  a  fixed  pirio  1,  not  a 
in<»vable  peri.')d?  "12  months  next  nf*' r  the 
flic"  is  unambi^inous.  This  is  conceded  by  my 
associates,  but  its  certainty  is  made  to  yield  to 
other  piovisions  of  the  policy  not  more  ceituin 
and  which  are  entirely  for  the  l>enefit  of  the  de- 
fendant company.  If  the  policy  is  to  be  coo- 
strucd  mo-t  strongly  against  the  insurer  why 
not  put  it  the  other  way  and  make  the  other 
provisions  yield  to  the  provision  for  suit,  and, 
as  the  company  has  stipulated  that  the  in>urcti 
shall  have  **12  months  next  after  the  tire"  to 
bring  suit,  say  that  he  shall  have  the  whole  of 
them  and  all  provisions  suspending  or  1essenin|( 
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tbem  shall  be  roidt    Tbis  wny  Ijbs  po.Ki  as  1880.  and  Ihnl  plaintiff  wss   t   pBswnger  on 

the  oilier,  and  hoib  bad,  bcimise  miiber  ac  Buid  cor,  holding  a  flri"t  cluss  railroiii)   licVet 

eo:iinic>dHtc  ibe  full  purpose  of  Ibe  parUis  na  I  and  n  lickrl  from  di-fi'ndnnl  enlillins  ber  to  a 

conceive  it,   wbicb  is  Iliat  llie   inaured   sball  ^rnt  and  lull  berth  ou  said  car  trora  CbFcagO 

Lave  lime  to  inveslisnle  a  cliiim,  flrbitrale  it,  lo  t^ioui  City.  tic. 

niav  Ix',  and  the  inaiin  d  Eball  bave  a  reasonable  That  at  Ibe  ^'lu'ioit  of  tlnnilla,  Innn,  tb«  de- 

tinio  lo  sue.     Any  policy  tbat  docs  nut  wcurc  fenJiinl'B  ciidiirtor  in  cIi:li,^  nf  said  c:\r  left 

tbe  latter  would,  as  wc  liuve  seen,  be  declared  tln>  same  in  cbnigir  of  the   nepro  purtir  em- 

WQtMsoiiable;oi)Ce  secured  it  cannot  beembar-  ploved   by  delmilant  on  Siiid  car  lor  Ilie  re- 

la'^M'd   by  tbc  acts  of  llie  ioBiirer.     Tliis,  we  niaiitder  nf  lliu  trip  to  Sioui  Ciiv,  anil  \v:is  at 

li:ive  jil'i)  sect),  was  declared  by  the  Supreme  no  time  liirriatiiT  prcsvnt  in  said  cir  to  afTird 

Couil  in  tbiE  case.  care,  attiniion  anil  protection  lu  pl^iii.lilT;  iliat 

Did  the  defendant  compntij-  waive  Ihe  pro-  plaintiff  was  tin-   oidi  ilinu-b    t-ii'-i-iiccr   to 

visiiio  rtqiiirioe  suit  lo  bt  liniupht  13  nionlUs  Sioux  City,  and  diiriiijr  ibc  biiiiT  jitirl  nf  llie 

after  the  tiie?  'I  do  DOl  iliink  the  allegalioji  niubt  prcccdiii!!  tbc   arrivul   of  f:iid   iMin  at 

ot  tlie  con  plaint  Ibat  Ibe  plidnlilTfaileil  lo  sue  Sioul  Ciiy.  a"d  alter  said  conductor  had  Wt 

by  nason  of  Ibe  conduct  of  the  coiupany  la  sutd  car  and  after  all  otbcr  paswn^^ria  limi  left 

Itistained  by  the  evidence.  said  tar  and  while  plainlifT  wa!"  alnni>  in  Mid 
ear  nilli  said  porter,  and  wliile  plalnlilT  na* 
o  bcr  berlli.  and  lyinj;  Ibrrdn.  ».i'd  |)or- 
ie  to  brr  saiil  bi'rtli,  and  foriibk  and 

(.".isby  a  divMed  niurl,  and  canae  remanded  ni,.jn,i(r'.  m.j,on    and   in-isied   uoon   "eitin™ 

lo  ilip  Circuit  C"urt  of  tlie  United  Slates  for  !,.,„. ,;,)  y.',,,,  ^jih  [.liiniiirand  lniTin"%i\iiia 

tbc  Disiricl  of  Oi.gon  wlil.  directions  lo  «-l  i„,„po„^  „i„,  h^fj,,,,  „. ;,,„„.„.. a  ,S  .  (Tu-t 

a?.de  ihe  decree  .rntered  by    bat  o.uri  and  to  ,,|                 ,     ,         „„j  inf„rn,„i  n..^  ,|,n, 

e„l..r   a  d..;ree   in   favor   of   con-plamanl  as  Uicri:.  was  no  otbpr  person  on  .aid  rar  to  bear 

praj.d  for  in  the  amended  bilU  ,,„  p,|^  f^^  ,„,||,  ^,  „„j„,,.  ,|,^.,n.  ,i,„,  ,,],,)„. 

fltencih  and  force  to  escape  from  said   notier, 

PULLMAN    PAI.AC:K  CAR     CO.,    plf.  and  did  e'Ciipe  from  him  and  pain<'dtl:r  ladies' 

in  err.,  closet  on  said  ear  and  Inekeil  bcrself  lln-iein, 

t.  and  ivi>q  compelled  to  and  did  remain  Ibeiein 

JEANNIE   CAMPBELL.  «i'li  sbebl  and  iiiMinicienI  clolbinp  utilil  ii:,y- 

^,       „  ,  „              ^  li'bt.  tbtouffb  fear  of  further  violenee  fioui 

,Kot  omcially  reporle<l.f  g^-;,,  p,,^,^^^  ^,|^  „„„  |p^,,„„  ^^5^  ,,„„„  „„, 

Bi---itry  for  indecent  aitaiill  by  tlreping  car  bi-fore  rracbin);  Sioux  Cily  said  poller  tbr>at- 

porUr.  ened  lokilt  her  If  she  ever  told   any  one  \ibnt 

The  nlaintlff  having  recovered.  In  this  cnjB,  dam-  "ximl'^by  means  of  «aid  n.«aull   and  tbreats 

ac.s  i.Tuii  ImkY^nt  a|iH>ult  nia.le  "I"'"""  b.v  a  p|„i„|i[r  Mifleted  an  Intcnw  cervoiis  sliock  and 

one  "..  .!el.nlni>c,.r,..-tnis  court,  b,  admded  H-v.  re  and  pern.Rnenl  injiirj-  to  bet  »pine_,  and 

court,  nUirnw  llie  jiiilurLent.  "««  '■l' *  ""Q  deliiious,  and  aulJered  a  miscar- 

[Xo.  ;i44].  riaee,  and  for  six  ivceUa  endured  most  intense 

i'Kbmitled  April  S4,  JSD4.     Decided  April  SO,  affony.  and  bas  since  renniincd  and  sidl  is  sick 

Jsoi.  and  suffering  ^teal  pain  and  agouy. 

That   prior  lo   said   iniurii's   plaintifl  was 

1>j  error  to  the  Circuit  Court  of  the  tJniled  iiironK  and  lienllby,  and  Ibul  by  reason  of  said 
Slates  for  tbef^orlbern  Diflrirlof  Iowa,  lo  injuries  slic  has  suffered  a  puinianent  nervoiu 
review  a  juiipnienl  in  favor  of  Jeannie  Camp-  slioek  and  deraiijri'meni  of  tier  nervous  syslein 
liell,  plalntill,  apalast  Pullmao  Palace  Car  Co.  and  nlll  for  Ibe  remainder  of  bcr  life  be  sub- 
defendant,  for  eleven  tbousand  dollarH  dam-  jecl  lo  nervous  disorder  and  dcriinjienicnt.  and 
sue*,  for  an  indecent  utsault  made  upoD  ber,  has  become  weak  and  deliililaied  and  unabla 
ai'companicd  mitb  Improper  proposals  to  her,  to  peform  her  household  dutie.>,  and  peioia- 
by  tlie  negio  porter  employed  by  defendant  on  nenlly  unGtied  to  pi'rtorm  tbc  duties  of  a  wife 
a  sleepina  car  of  defendant,  while  pluiuliff  was  or  m'llUer;  ihat  she  <s  a  married  woman  and 
a  passenirer  in  said  car.  wis  wiib  child  at  the  lime  of  su'b  assnult.  and 

The  ulleuationa  of  plaintiff's  petilioo  are  as  -^..ifered  a  Dii>C)irria<;e   by  reason  of  raid   iu- 

lollows:  Ibal  defendant   is  a  corporaiion  en-  juries,  and  bus  lieen  put  to  great  expense  for 

pRfred  in  furplshiuir  carr  for  bire  lo  passengers  nurses,  plijsicians,  medicine,  etc.— to  her  dam- 

Iravelinp  by  mil.  ~ and   boldintc  Itself   out  as  ape.  92O.0OU. 

furoiabini;  care,  protection  and  alientinri.  and  Dcleod.int  In  its  answer admllled that  it  was 

oppotluuiiy  lo  relitc  10  bed  at  nipbl  in  separate  a  corpoialioD  and  lliat  at  ihe  time  aforesidd  it 

bcrllis  under  Ibc  pioieetion  of  defend  ant  and  wascneaged  In  ojierHling  saldcaron  said  road 

Its  iiervanta  and  emplo\e!'.  and   Irip  and  Ihat  plaintilf   was  a   passenger 

That  on   Feb.  in  aiid   IS.  1800,  defendant  therein  li"lding  a  fit.it  clat»  raihoad  ticket  and 

was  so  as  alotesnld  engaged  in  ninnini;  aud  ticket  for  a  seal  and  berth  lo  said  sleepio!.'  car 

operating    a  car   between   Chicago.   III.   and  oF  defendant,  iind  demedeveryolbi'rallegHlion 

Sioux  City,  Iowa,  in  eonneciion  with  Ihe  resu-  of  plaiii'ills  pciiiion. 

liir  passenger  train  on  ll>c  Chicago,  Milwaukee  On  the  trial  tbc  jury  rendered  a  verdict  lot 

&  St.   Paul  railway,  which  arrived  in  Sioux  the  plaiiiiiff  for  eleven  thousand  dollars  daro- 

Citv  froiD  Chicaipi  on  ibe  momiog  of  Feb.  16,  ages.     Various  objcciions  and  eiceptluus  wcr* 
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takeD  during  the  trial  and  to  the  charge  to  the 
Jury  which  so  far  as  they  seem  to  have  been 
relied  upon  are  given  io  the  brief  of  plaintifiT 
to  error. 

Upon  the  trial  of  said  caii«e  the  court  gave 
the  following,  amon?  otl»cr,  instructions  to  the 
Jury,  showing  the  relations  between  defend 
ant' and  the  railroad  company,  etc.:  ''In  this 
case  nf»w  on  trial  before  you  the  plaintiff, 
Mrs.  CiimpJiell,  ciMinns  dnmapes  against  the 
dcfenduni,  Tlie  Pullman  Palace  Car  Company, 
In  ttie  sum  of  twenty  ihou<jnnd  dollars  for  in- 
juries which  she  claims  were  caused  to  her 
when  she  was  an  occupant  of  a  sleeping  car 
furnished  by  dofendflnt  for  use  as  a  .«ileeping 
car  upon  a  tnn'n  of  passrncer  cars  operated  by 
the  Cbi(!>ico,  Milwaukee  &  St.  Paul  R'y  Com- 
pany between  Chicago,  Illinois,  and  Sioux 
City,  Iowa,  such  injury  beini?  alU'ced  to  have 
been  ctiusod  by  the  misconduct  of  a  porter  em- 
ployed by  the  defendant  upon  said  sleeping 
car?  Before  pa.*:sing  to  a  statement  of  the  par- 
ticular issues  to  be  submitted  to  you  in  this 
cause  it  is  proper  for  me  to  instruct  as  to  the 
relation  existing  between  the  Pullman  Com- 
pany and  persons  occupying  the  sleeping  cars 
furnished  by  the  defendant  company  for  the 
use  of  the  traveling  public.  As  I  construe  the 
contract  between  the  defendant  and  theChica 
go.  Milwaukee  &  St.  Paul  Railway  Company, 
the  Pullman  Company  agrees  to  furnish  for 
the  use  of  the  public  what  are  commonly 
known  as  sleeping  cars,  wiiich,  when  in  use, 
foim  part  of  the  trains  run  by  the  railway 
company  for  the  transportation  of  passengers 
along  its  lines  of  railway.  The  Pull  uian  Com- 
pany, by  thus  furnishinir  cars  to  be  used  as 
sleeping  cars  by  the  traveling  public,  does  not 
assume  towards  the  persons  occupyinjj  such 
cars  the  relation  of  a  common  carrier;  it  does 
not  undertake  the  duty  of  transporting  psssen- 
gers  to  thvir  destination;  that  duty  is  assumed 
by  the  railway  company,  and  for  the  perfor- 
mance thereof  the  pnssenger  must  look  to  the 
company  managing  the  rnilroad,  and  the  Pull- 
man Conpany  is  not  linbh*  for  injuries  re- 
ceived l»y  the  occupants  of  its  cars  for  acci- 
dents connected  with  the  movement  of  the 
train,  nor  is  it  responsible  for  the  negliGTonce 
or  mis«  onduct  of  the  persons  charged  with  the 
duty  of  operating  the  train  of  which  the  sleep- 
lug  car  may  form  a  part.  Whilst,  however, 
it  assumes  no  responsibility  for  the  mere 
transportation  of  tlie  persons  occupying  its 
cars  and  docs  not  occupy  the  relation  of  com- 
mon carrier  to  them,  it  nevertheless  does  as- 
sume certain  duties  and  obligations  to  its 
patrons  and  l)ecomps  bound  to  the  exercise  of 
reasonable  care  in  the  performance  thereof. 

The  Pullman  Company,  by  its  mode  of 
managing  their  sleeping  cars,  represent  to  the 
traveling  public  that  they  may  be  occupied 
with  reasonable  safety  and  comfort  as  .sleeping 
cars,  and  by  receiving  payment  for  the  use 
thereof  the  company  agrees  with  its  patrons 
that  it  will  exercise  ordinary  care  to  secure 
the  comfort  and  safety  of  those  using  the  same 
for  the  purposes  for  which  such  cars  are  fur- 
nished. 

The  person  or  persons  placed  in  charge  of 
•uch  sleeping  cars  by  the  Pullman  Company 
la  bound,  as  the  employ^  of  the  company,  to 
the  exercise  of  ordinary  care  for  the  protec- 
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tion  and  comfort  of  persons  using  such  car  iD 
acccordance  with  the  regulations  of  the  com- 
pany, and  if  such  person  either  through  faO- 
ure  to  exercise  proper  care  or  by  willful 
misconduct  on  his  part,  permits  or  causes  an 
injury  to  happen  to  an  occupant  of  a  sleeping 
car  placed  under  his  charge  the  Pullman  Com 
pHuy  will  be  liable  for  the  damages  caused 
thereby. 

In  the  answer  filed  in  this  cause  the  defend- 
ant admits  that  on  the  15th  and  IGih  days  of 
Fel)Tu:iry,  18*^9,  it  was  engaged  in  operatinj;  a 
sUeping  car  on  the  line  of  the  Chicago,  Mil 
waukee  &  St.  Paul  Railway  Company  be- 
tween Chicago.  HI.,  and  Sioux  City.  Iowa,  in 
connection  with  the  regular  passenger  train, 
reaching  Sioux  City  in  the  moruing,  and 
admits,  also,  that  the  plaintiff  was  a  passenger 
upon  the  passenger  train  in  question,  and  bad 
purchased  and  paid  for  a  ticket  from  defendant 
for  a  seat  and  berth  in  said  sleeping  car  be- 
longing to  the  defendant. 

There  is  no  conflict  in  the  testimony  ad- 
duced by  the  parties,  plaintiff  and  defendant* 
touching  the  fact  that  the  plaintiff  was  an  oc- 
cupant of  the  sleeping  car  which  left  Chicago 
on  the  15th  and  reached  Sioux  City  on  the 
morning  of  the  16th  of  February,  1889.  It  tbos 
appears  that  the  plaintiff  wasnghifully  an  oc- 
cupant of  said  sleeping  car  at  the  time  named, 
and  while  in  said  car.  while  it  was  being  con- 
veyed toSioux  City,  the  plaintiff  was  entitled  to 
demand  of  defendant  the  exercise  on  iispait  of 
ordinary  care  to  secure  her  the  safe  and  com- 
fortable use  of  said  sleeping  car  and  its  conven- 
iences for  the  purpose  for  which  said  cur  was 
placed  in  said  train. 

In  the  performance  of  its  duties  in  this  re 
spect  the  defendant  company  would  be  respon- 
sible for  the  willful  misconduct,  if  any  there 
was,  of  its  own  employes  placed  in  charge  of 
said  sleeping  car,  when  such  misronduct  wa» 
of  such  a  nature  as  to  interfere  with  the  safe 
and  comfortable  use  of  said  car  by  the  plain- 
tiff for  sleeping  car  purposes." 

Messrs.  John  S.  Runnels  and  William 
Bupry,  for  plaintiff  in  error: 

The  assignments  of  error  relied  upon  by 
piHintifT  in  error  are: 

1st.  The  court  below  erred  in  holding  and 
chargincr  the  jiiry  that  the  plaintiff  in  error 
was  liable  for  the  assault,  even  though  it  was 
made  by  the  porter  when  not  engaged  in  the 
performance  of  the  service  for  which  he  was 
employed,  but  was  caused  by  bis  willful  mis- 
conduct and  to  gratify  his  lust 

2d.  The  court  below  erred  in  excluding  tes- 
timony concerning  the  duties  of  train  con- 
ductor and  brakeman. 

8d.  The  conduct  and  remarks  of  the  court 
below  were  such  as  to  prejudice  the  jury 
acainst  plaintiff  in  error,  to  discredit  its  wit- 
nesses, and  to  prevent  a  fair  and  impartial 
trial. 

The  result  of  the  case  depended  on  conflict- 
ing testimony.  The  testimony  for  defendant 
was  much  the  stronger  and  should  have  pre- 
vailed. The  case  of  the  plaintiff  below  rested 
entirely  on  her  own  evidence*  and  she  con- 
tradicted herself. 

By  the  contract  between  the  railroad  com- 
pany and  plaintiff  in  error,  under  which 
the   sleeping  car  was  operated,  the  railroad 
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company  bad  complete  control  of  the  car  and 
of  its  movements  and  received  all  the  trans- 
portatioD  money  of  pQsscn<]:ers  ira veiling  in  it. 
The  f.lcepiog  car  conductors  were  subject  to 
the  rules  of  ibc  railrond  company,  and  there- 
fore ui»df:r  control  of  the  train  conductor. 
Only  as  the  porter  attended  to  the  peculiar 
arrangements  of  the  sleeping  car  was  he  tlie 
representative  of  the  {•laintiH  in  error.  In 
Pvllman  Paltce  Car  Co,  v.  Smith,  73  111. 
860,  it  was  held  that  the  Pullman  Company 
was  neither  a  common  carrier  nor  an  inn- 
keeper, and  in  Fenns'.lrania  Co,  v.  lioi/,  102 
U.  S.  451  (26:  142),  it  was  held  that  a  sleeping 
car  was  p»ri  of  the  railroad  compans's  train, 
was  undei  it8ch»r<!e,  and  that  the  sleeping  car 
employes  were  employes  of  the  lailroad  compa- 
Dy.  It  is  only,  therefore,  when  the  poiteris 
acting  within  the  scope  of  his  duty  to  and  em- 
ployment by  the  plaintiil  io  error  that  his  acts 
are  its  acts,  in  sucb  sense  that  it  is  liable  for 
them. 

The  distinction  as  to  sleeping  car  employes, 
and  the  limits  of  the  liability  of  the  sleeping 
car  company  for  the  unauthorized  acts  of  its 
servants,  are  well  stated  in  a  case  that  arose  in 
Louisiana.  The  court  held  that  the  railroad 
company  was  liable  but  that  the  sleeping  car 
company  was  not;  that  the  sleeping  car  em- 
ploy (■&  were,  in  law,  the  servants  and  employes 
of  the  railroad  company,  and  their  negligence 
or  the  necligencc  of  either  of  them,  as  to  any 
matters  involving  the  safety  or  s«:curiiy  of  pas 
scngcrs  while  being  conveyed,  was  the  negli- 
gence of  the  railroad  company. 

Wil  I'ams  v.  Fullman  Palace  Car  Co,  40  La. 
Ann.  87. 

In  general,  the  master  is  liable  for  tbe  fault 
or  negligence  of  the  servant  but  not  for  bis 
willful  wrong  or  trespass. 

2  llilliHrd,  Torts,  524:  McManvs  v.  Cnckelt, 
1  Ens'.  106;  SharroJv,  Lojidon  <fe  JV.  TF.  7?.  Co, 
4  Exch.  608;  lioe  v.  lUrkenhead,  L.  <f  C,J.  It 
Co.  7  Exeh.  86;  Wright  v.  Wilcox,  10  Wend. 
845. 

Where  the  agent  does  any  act  of  his  own  free 
will,  without  lefereuce  to  bis  functions  as  a 
corporate  agent,  the  corporation  is  not  re- 
sponsible. 

Ettingyr.  Commercial  Dank,  7  Rob.  (La.) 459; 
Dper  ▼.  Riflcy,  28  La.  Ann.  0;  Isaacs  v.  Third 
Ate.  R,  Co.  47  N.  Y.  122,  7  Am.  Rep.  418; 
EtanBtille  di  0,  E.  Co.  ▼.  Bauvi,  20  Ind.  72; 
Ac  Of  Orleans,  J,  d  0.  iV'.  R,  Co,  v.  Iforrison, 
48  Miss  112;  Floiter  v.  Pcnntyhania  H,  Co.  09 
Pa.  210,  8  Am.  Rep.  251;  Pierce,  Railroads, 
270.  Field,  Priv.  Corp.  ^§  524.  623. 

The  charMctfr  of  the  porter  had  always  been 
good.  Tbe  liability  of  the  master  does  not  arise 
where  the  servant  has  stepped  aside  from  his 
employment  to  commit  a  tort. 

Cf'olev,  Torts,  685;  lloue  v.  Neirmarrh,  12 
Allen,  40;  PovUon  v.  London  Jk  8.  W,  R.  Co, 
L.  R  2  Q.  B.  684;  Little  Miami  R  Co.  v. 
Wftmore,  19  Ohio  St.  110.  2  Am.  Rep.  873; 
Stephenson  v.  Southern  Pae.  R.Co.15  L.  R.  A. 
475,  93  Cal.  558;  Jlott  v.  Consumer's  Ice  Co,  78 
N.  Y.  548;  hounds  v.  Delaware,  L.  <k  W,  R. 
Go,  64  N.  Y.  129;  Aycripg  v.  JS'ew  York  d6  E. 
R  Co,  80  N.  J.  L.  400;  Snyder  v.  Uannibal  dt 
St.  J.  R.  Co.  60  Mo.  418;  Cosgrore  v.  Ogden,  49 
K.  Y.  257,  10  Am.  Rep.  861;  Chicago,  B.  d  Q, 

164  U.  & 


R,  Co,  V.  Casry,  9  111.  App.  648;  McKcon  r. 
Citizens    li.    Co.    42    31o.    "jy;  McXUnus   v. 
Cnckctt,  1  East,  106:  Philuh  phia,  G.  dN.  R. 
Co.  V.  Wilt,  4  Whart.  U\)\   Miller  v.  Bnrlinfjton 
d-  M.  n.  Co.  8  Neb.  219;  Ullnois  Cent.  U.  Co.  ▼. 
Dovncy,  18  III.  259;  Chicago  d  JV.  W.  R.  Co.  ▼. 
Haiffiiid,  87  Mich.  205;    Wood  v.  Bdroit  (Uty 
Street  R,  Co.  52  Mich.  402.  50  Am.  Rep  250 
Johnson  v.  Barlter,  10  111.  4'35,  50  Am.  Dec.  -!  IC 
}faU  v.  Lord,  89  N.  Y.  mi,  100  Am.  Ihr.  4lt; 
Fro  iter  v.  Frfcman,  43  N.  Y.  500,  3  Am   lxv\\ 
740:  Intcrnaiionnl  d  G.  JV.  It.  Co.  v.  And>  r^on 
82  Tex.  516;  Crocker  v.  Neic  London.  W.  d  /' 
R.  Co.  21  Conn.  24S;  Sn,ith  v.  Mun^hi*  d  A 
C.  Packet  Co.  (Tenn.)  Jui:e  5,  188:i;  ////iV  v. 
Potter,  17  111.  400;  /hirer  v.  Pcnnft'h'unin  It. 
Co.  09  Pa.  210.  8  Am.   Rep  251;  lioinj/f.roU 
V.  Sirindon  X(V>  Toien  Local  Conrd.  L.  R.  ft 
C.  P.  575;  Oxford  v.  Peter,  28  111.  A'AA. 

By  bis  remarks  and  rulings  the  trial  jndgc 
practically  directed  the  jury  lodisiegard  ull  Lhi 
expert  totimony  ofTered  by  the  drlVnse  a«»  tr 
the  extent  or  permanency  of  plaintiff's  injnrii*s. 
and  suggested  that  the  character  of  the  i^orter 
who  was  the  midn  witness  for  the  (iefense  and 
upon  whose  testimony  the  defense  largely 
rested,  was  of  no  consequence 

McMinn  v.  Whelan,  27  Cal.  800;  McDuff  v. 
Detroit  Evening  Journal  Co.  84  Mich.  9;  Staic 
V.  Ticket^  18  Nev.  502;  Mcintosh  v.  Mcintosh, 
79  Mich.  198;  Dnrrow  v.  I'icrce,  91  Mich.  68; 
Graham  y.  Mcltcf/nMs,  90  Tenn.  673;  Brunkcr 
V.   Cummins,  183   Ind.  443;  Thomp.  Trials, 

Mr.  Win.  L«  Joyt  for  defendant  ic 
error: 

In  tbis  case  tbe  sole  representative  of  the 
company  in  charge  of  tbe  car  was  the  |>ortcr 
who  committed  tbe  as.sault;  therefore,  at  that 
time,  in  all  matters  connected  with  the  care  and 
protection  of  the  passenger,  he  was  acting  foi 
the  companv,  and  as  such  service  requiteil 
constant  vigilance  and  attention,  be  was  at  al! 
times  engaged  in  that  service. 

Tbe  assault  was  the  grossest  violation  of  ihr 
very  dutv  he  was  employed  to  perform. 

Philaddphia  d  It.  R.  Co  v.  Derbu,  55  U.  S 
14  How.  468  (14:  502):  Story,  Aiicncy,  §  452 
Smith,  Master*  Servant,  152. 

Where  the  misconduct  of  the  agent  caases  o 
breach  of  the  obligation  or  conlrart  of  Ibf 
principal,  then  the  principal  will  be  liable  in 
an  action,  whether  such  misconduct  be  wilifu! 
or  malicious,  or  merely  negligent. 

Milicuukee  d  M.  R.  Co.  v.  Finney,  10  Wis. 
889;  Wecdv.  Panama  R.  Co.  17  N.  Y.  802,  72 
Am.  Dec.  474;  liryant  v.  Rich.  106  .Mass.  ISO. 
8  Am.  Rep.  811;  McKinleyv.  Chictgo  d  N.  W. 
R.  Co.  44  Iowa.  814,  24  Am.  Rep.  748;  Crnkei 
V.  Chicago  d  N.  W.  R.  Co.  36  Wis.  657;  Tern 
Haute  d  1.  R,  Co.  v.  Jackson,  81  Ind.  19,  C 
Am.  &  Eng.  R.  Cas.  178;  Chicago  d  K.  R,  Co. 
V.  Fiexman,  108  III.  546,  42  Am.  Rep.  38, 8  Am. 
&  Ene.  R.  Cas.  054;  Stewart  v.  Brook'yn  <&  C. 
H  Co.Wi^.  Y.  588.  48  Am.  Rep.  185,  12  Am. 
&  Eng.  R.  Cas.  127-129;  Goddard  v.  Grand 
Trunk  R.  Co.  57  Me.  202,  2  Am.  Rep.  89;  22 
Am.  &  Eng.  £nc.  Law,  797. 

By  tbe  Court:  Judgment  affirmed,  with  cosU 
andintei-est,  by  a  divided  court, 
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FOLLOWING  ARE  MEMORAimA 


OF 


ALL  CASES  DISPOSED  OF  AT  OCTOBER  TERM,  1893, 

WITHOUT  OPINIONS,   AND  NOT  ELSEWHERE  OR  OTHERWISE    REPORTED  IN  THIS  EDITIOV« 


TWENTY  EIGHTn   RULE. 

The  Standard  Undki^ghound  Cable  Co., 

Plff.  in  Err.,  v.  John  P.  Stockton.  AUor- 

ney  General,  etc.     [No.  636.] 

In  error  to  Court  of  Chancery  of  State  of 
New  Jersey. 

Mr,  A,  Q.  Keashey  for  plaintiff  in  error. 
Mr,  John  P,  biockton  for  defendant  in 
error. 

July  24,  1893,  Dismissed  pursuant  to  28tb 
Rule. 


Waoer    Swatnk.    Truntef,  et  nl.,  Appt$.,  v. 

boLON  HuMPHRETB  et  al.,  Heccivers.    [No. 

408.] 

Api»eal  from  Circuit  Court  of  the  United 
Stales  for  District  of  Indinna. 

Messrs,  F,  M.  WhitriOye  and  J.  M,  Butler 
for  appellants.  Mr.  Thomas  //.  llubburd  for 
ippel  lees. 

July  £6,  1893,  Dismissed  pursuant  to  28th 
Rule. 


Top.  MAssACHUSETTft  Bknkfit  Asso.  Plf.  in 
Err.,  V.  SAiiAH  G.  Milks.     [No.  2;:6.] 
In   Error  to  (Mrcuit  Court  of    the  United 

Stales  for  the  Eastern  District  of    Pennsyl- 

▼ania. 

Mr,  F,    Carroll  Breitster    for  plaintiff   in 

error.     Messrs.  James  A.  DeveLin  and  Uichard 

P.  \\  fiite  for  defendant  iu  error. 
Auf/ust  if,  1893.     Dismissed    pursuant   to 

28tb  Rule. 


The   Kentucky    Central    R.  Co.  Plff.  in 
Err.,  V,  The    Commonwealth   of    Ken- 
tucky.    [No.  3fi4  J 
In  Error  to  Court  of  Appeals  of  the  State  of 

Kentucky. 

Mr.  John  0.  Carlisle  for  plaintiff  in  error. 

Mr.  W.  J.  Hendrick  for  defendant  in  error. 
August  31,  1893,    Dismissed    pursuant  to 

28th  Rule. 


Thomas  D.  Price.  Plff,  in  Err.,  v.  Theo- 
DORK  Parkhurst  et  al.     [Xo.  943.1 
In  Error  to  Unired  Slates  Circuit  Court  of 

Appeals  for  the  8ih  Circuit. 

Mr,  Htnry   Wise  Oarnett  for  plaintiff    in 

error.      Mr,  R,  8,  Morrison  for  defendant  Id 

error. 
September  7,  1893.    Dismissed  pursuant  to 

28th  Rule. 

iU  U.S. 


The  Township  of  Gill's  Creek,  Appt,,  •. 

TUK    MASSACHU^iErTS    &    SoUTHEliN    CON- 
STRUCTION Co.      [No.  504.] 
Appeal  from  Circuit  Court  of  the  United 

Slates  for  the  District  of  South  Carolina. 
Mdisrs.  C,  R.  Miles  and  Ira  B.  Jones  for  ap* 

peliant.     Mr.  Samvel  Lord  for  appellee. 
September  19,  1893.     Dismissed  pursuant  to 

28tU  Rule. 


The    People    of    State   of  New   York 
ex  rel,  William  Mrrtkns  et  al.,   Plffs.  in 
Err  ,  V.  Frederick  Cook,  Sec'y  of  State 
of  N  Y.     [No.  222  ] 
In   Error  to  Supreme  Court  State  of  New 

York. 

.Mr.  Sherman  ?>arts  for  plaintiffs  in  error. 

Mr.  Charles  F.    Tabor   for  defendant  in  error. 
September  20,  1893.     Dismissed  pursuant  to 

28lh  Rule. 


Wn.Ms  J.  Pkrktns,  Appt.,  e.  Charles  W. 

Eaton  <f<W.     [No.  US  ] 

Appeal  from  the  Circuit  Court  of  the 
United  Slates  for  the  Western  District  of 
Mi(  Ingsin. 

Mr.  Edirard  Tafioart  for  appellant.  Mr„ 
Philip  J.  0'/!eiliy  for  appelloc^. 

Sepember  28,  1693,  Dismissed  pursuant  to 
28th  Rule. 


TENTH  RULE. 

The  Conpoltdated  Bunging  Apparatus  Ca 
Affpt.,  V.  The  Peter  bcuoENHOKB  Brew- 
ing Co.     I  No.  II.] 

Appeal  from  the  Circuit  Court  of  the  United 
Sta  es  for  the  Northern  District  of  Illinois. 

Messrs,  Epfraim  Banning,  Thos.  A.  Ban- 
wtwo' and  Wdls  W.  Ltggitt  for  appellant.  Mr, 
C.  P,  Jueobs  for  appellee. 

Oetf)ber  to,  1893.  Dismissed  with  cosu,  pur- 
suant to  the  10th  Rule. 


U.  8.,  Book  88l 
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Edward  T.  Parish  et  al.,  Appts.,  «.   Thb 
New  Mexico  Mining  Co.  et  al.    [No.  23.] 
Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico 

Mr.  John  D.  Pope  for  appellants.  Messrs, 
W,  L.  Jeffries,  W.  Earle  and  8.  B.  Elkini 
for  appellees. 

October  11, 1893,    Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 
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TbbConsoltdatbd  Buxoino  Afparattb  Co. 

ft  al.,  AppU,,  v.  The  FI.  Clausen  &8on 

Brewing  Co.    [No.  24.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  TorlL. 

Messrs.  Ephraim  Banning  And  Thos.  A,  Ban- 
ning for  appellants.  Mr,  C,  P.  Jacobs  for 
appellee. 

October  11, 1893,  Dismissed  with  costs,  pur- 
•oant  to  the  lOtb  Rule. 


The  Joubt  Manufacturtho  Co.,  Appt,,  c. 
Thb  Eetitoiib  Manufacturino  Co.  et  al. 

[No.  40.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Messrs.  John  W.  Munday  and  Edmund  Ad 
toek   for  appellant.    Mr,  J.  0,  Manahan  for 
tppellee. 

October  13,  1893.    Dismissed  with  costs,  pur- 
•oant  to  the  10th  Rule. 


Bknjamik  F.  Lb  Warkb,  Avpt.,   a.    Thb 

Mbxicah   International    Improtbment 

Co.  €ial.    [No.  65.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Mr.  H.  L.  iMtarus  for  appellant.  Mr.  W. 
W.  Howe  for  appellee. 

October  t6, 1893,  Dismissed  with  costs,  pur- 
•oant  to  the  10th  Role. 


JOBTN  A.  Oreenb  et  al.,  Appts.,  9.  Danibl  A. 

WooDHOUSB  et  al,    [No.  60.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Messrs.  B.  F.  Ixe  and  W.  H.  L.  Lee  for  ap- 
pellants.   Mr.  A,  V.  Briesen  for  appellees. 

October  30,  1893.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

II.  C.  Henlbt,  Appt,^  «.    Thb   Richmond 
Chbck  Rowbr  Co.  ei  al,    [No.  01.  J 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  District  of  Indiana. 
Mr.  H.  H.  Parkinson  for  appellant.    Messrs. 

B.  E.  Wood  and  Edward  Boyd  for  appellees. 
November  16, 1893.    Dismissed  with  costs, 

pursuant  to  the  10(h  Rule. 

M.  C.  Hrnlbt,  Appt.,  9.  Wm.  C.  Shoemaker 

etal.    [No.  02.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  lodiann. 

Mr.  R.  H.  Parkinson  for  appellant.  Messrs. 
B.  E.  Wooii  and  Edward  B".t/(f  for  appellees. 

November  17,  1893.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

The  Minneapolis  i&  St.  Louis  Railway  Co., 

Plf  in  Err.,  «.  R.  F.    Parshalu     [No. 

104J 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

Mr.  Bppa  Hun  ton  for  plaintiff  in  error. 
Messrs.  W.  F.  VHas,  G.  C.  inquires  and  F. 
W.  M.  Cutcheon  for  defendant  in  error. 

November  tO,  1S93.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


The    Central  Trust  Co.   of  New  York, 
Appt.,  V.  J.  J.  Duff.     [No.  120.] 
Appeal  from  the  Circuit  Court  of  the  United 

1A7A 


States  for  the  Eastern  District  of  Tennessee. 

Messrs.  Bdgnr  M.  Johnson  and  W.  M.  Bax- 
ter for  appellant.  No  appearance  for  ap> 
pellee. 

November  tJ^  1893.  Dismissed  with  costs^ 
pursuant  to  the  10th  Rule. 

J.  M.  Bain,  Plff.  in  Err,,  «.  Thb  Unitbd 

States.     [No.  611.] 

In  Error  to  the  Distiict  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

Mr.  O,  H.  Wald  for  plaintiff  in  error.  Attj- 
Gen  for  defendant  in  error. 

Novemficr  f7,  1893.  Dismissed  pursuant  to 
the  10th  Rule. 


The  Consolidated  Patents  Company  rf  a/., 
Appis.,  V.  A.  Hun  Bbrrt.    [No.  125J 
Appeal  from  the  Circuit  Court  of  the  United 

StHtes  for  the  District  of  Massachusetts. 
Mr.  W.  A.   Redding  for  appellants.      Mr. 

Oavstcn  Brovtne  for  appellee. 
November  t7,  1893.    Dismissed  with  costs, 

pursuant  to  the  10th  Rule. 

Madison  D.  Shifman,  Appt,,  a.  Max  Bbeber 

et  al.    [No.  182.] 

Appeal  from  the  Circuit  Court  of  the  United 
Stotes  for  the  Northern  District  of  New  York. 

Mr.  W.  0,  Witter  for  appellant.  Messrs. 
Jno.  R.  Bennett  and  W.  B,  H,  Dowse  for  ap- 
pellee. 

November  t8,  1893.  Dismissed  with  oostSi 
pursuant  to  the  lOtb  Rule. 


Albrbcht  Eneulb  et  al..  Fife,  in  Err.,  a. 

Mary  V.  Dklp.     [No.  183.] 

Id  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Enstern  Dist  rict  of  Pcnusyl  vunia. 

Mr.  J.  H  lleverin  for  plaintiffs  in  error. 
No  appearance  for  defendant  in  error. 

November  f8,  1893.  Dismissed  with  costs, 
pursuant  to  the  lOih  Rule. 


The  Falls  Rivet  Co.  et  al.,  Apple,,  a.  Wm. 

B.  Wolfe  tfttf/.     [No.  139.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
yania. 

Mr.  Livingston  Qifford  for  appellants.  No 
appearance  for  appellees. 

November  S9,  1S93  Dismissed  with  costs, 
pursuant  to  the  lOih  Rule. 

William  Dowxino.  Appt.,  a.  J.  W.  0.  Wil- 
son ct  al.     [No.  142.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eitstern  District  of  Tennessee. 

Mr.  W,  tl.  De  Witt  for  appellant  No  ap- 
pearance for  appellee. 

November  t9,  W)3.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

Rqdolph  Zimmerman,  Plff.  in  Err.,  a.  E.  & 

Oliver,     (No.  145.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas. 

Messrs.  0.  W.  Ogden,  8,  M,  Ellis  and  Wm, 
A.  McKenney  for  plaintiff  in  error.  No  ap- 
pearance for  defendant  in  error. 

December  4,  ls93.  Dismissed  with  costs, 
Dursuant  to  the  10th  Rule. 

IRA   fT    B. 
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MBHOBAHDUM   CA8E8. 


Thb  American    Rapid    Telegraph    Co., 

Appt,^  9.  Thb    Bobtoh  Safe  Deposit  & 

Trust  Co.    [No.  161.1 

Appeal  from  the  Circuit  Court  of  the  Uoitcd 
States  for  the  District  of  Connecticut. 

Mr,  R,  O,  lnger9oU  for  appellant  Mf*9r$. 
W.  0,  WiUon  and  M.  W.  Seymour  for  appellees. 

December  5,  1S9S.  Dismissed  witb  costs, 
pursuant  to  the  10th  Rule. 

Andrew  L.  Brttton,  Appt.,  v,  Isaac   B. 

Kleikeut.     [No.  154.] 

Appeal  from  the  Circuit  Court  of  the  United 
StHtes  for  the  Southern  District  of  New  York. 

Mr.  Jerome  Carty  for  appellant  Mr,  Joe, 
A.  Ifyduon  for  appellee. 

December  6,  189S,  Dismissed  with  costs, 
pursuant  to  the  lOlb  Rule. 

The  Bat  City  Street  Railway  Co.,  Plff.  in 

Err,,  9,  RocEiNB  B.  Tayix>r  et  at.     [No. 

168.1 

In  Error  to  the  Supreme  Court  of  the  State 
of  Michigan. 

Mr,  H,  H.  Batch  for  plaintiff  in  error.  Mr. 
T.  A,  E.  Weadock  for  defendant  in  error. 

December  12,  189S.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

The  Republic  Iron  MnnNG  Co..  Pljf,  in 
Err.,  9.  Charles  M.  Jones.    (No.  172.] 
In  error  to  the  Circuit  Court  of  the  United 

States  for  the  Northern  District  of  Georgia. 
Mr.   Reuben  Arnold  for   plain lifT  in  error. 

No  appearance  for  defendant  in  eiror. 
DfcemUr  14,   18US.    Dismissed  with  costs, 

pursuant  to  the  10th  Rule. 

JoiTN  M.  WiLKERSON,  Sheriff,  eta,  Appt.,  9. 

C.  A.  R\miiii:h.     I  No.  184.1 

Appeal  from  theCircit  Court  of  the  United 
States  for  the  District  of  Kansas. 

.yr,  L.  B,  Kelloyg  for  appellant  No  ap- 
pearance for  appellee. 

December  20,  1893.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

John  M.  Wn.KERSON,  Sheriff,  etc.,  Appt.,  9. 

Jacob  H.  SicHER.     [Ko.  185.]    And  J.  D. 

M.  Conrad,  Marshal,  etc.,  Appt.,  v.  George 

Bell.     [No.  186.1 

Appeals  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

Mr,  L,  B,  Kellogg  for  appellants.  No  ap- 
pearance for  appellees. 

December  SI,  189S.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


PBOflpERliAMAL,  Plff.  in  Err.,  9,  The  United 

States.    [No.  206.] 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Mr.  0,  A,  Jireaux  for  plaintiff  in  error. 
AttyOen,  for  defendant  in  error. 

January  if.  1894,  Dismissed  pursuant  to 
the  10th  Rule. 


The  Shultz  Belting  Co.,  Appt.,  t.  The 
W1LLEM8EN  Belting  Co.     [No.  215.1 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  Mis.souri. 
Mr,  C,  H.  Krum  for  appellant    Mr.  8,  N, 

Taylor  tor  appellee. 

164  U.  S. 


January  17,  1894,  Dismissed  with  costly 
pursuant  to  the  10th  Rule. 

Herman  Royer,  Appt,,  9.  The  Shui/tb  Bbi^> 

ING  Co.     [No.  216.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

Mewr%.  J.  0,  Broadhead  and  M.  A.  Wheatan 
for  appellant     Mr.  C.  11,  Krum  for  appellee. 

January  17,  1894.  Dismissed  with  costs^ 
pursuant  to  the  10th  Rule. 

Herman  Royer,  Appt, ,  9.  The  Shdltz  Bblt- 

iNo  Co.     [No.  217] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

Messrs.  J.  0.  Broadhead  and  M.  A.  Wheaton 
for  appellant     Mr,  C.  H.  Krum  for  appellee. 

January  18,  1894.  Dismissed  with  costs^ 
pursuant  to  the  10th  Rule. 

Patrick  McGuirr,  Plff,   in  Err,,  9,  Thb 
Variety  Iron  Works  Co.  [No.  219.1 
In  Error  to  the  Circuit  Court  of  the  united 

States  for  the  Northern  District  of  Illinois. 
Messrs.  J,  L,  High  and  James  Frake  for 

plaintiff  in  error.    Messrs.  R,  E.  Prusfnng.  J. 

C,  Hutchins  and  A,  A.  Goodrich  for  defendant 

in  error. 
January  18,  1894,    Dismissed  with  costo^ 

pursuant  to  the  10th  Rule. 


Margarbt  B.  Sowles  et  al,,  Plffs,  in Err,,% 

Chester    W.    Witters,    Receiver,    etc. 

[No.  281.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Vermont 

Mr.  E.  A,  iSoi/'^for.plaintiffs  in  error.  Mr, 
C.  W.  Witters  for  defendant  in  error. 

January  26,  1894.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


JamksR.  English.  Administrator,  etc.,  Appt,, 

V.  H.  Ribman  Duval,  Receiver,  etc.  [No. 
232.] 

Appeal  from  the  Circuit  Court  of  the  United 
Statea  for  the  Northern  District  of  Florida. 

Mr,  F.  P.  Fleming  for  appellant  No  ap- 
pearance for  appellee. 

January  25,  1894,  Dismissed  with  costs, 
pursuant  to  the  lOih  Rule. 


Isaac  8.  Jennings,  Plff.  in  Err.,  9,  Rachel 

Ann  Baeder.     [No.  241.  J 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey. 

Mr.  Barker  Oummere  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

January  26,  1894,  Dismissed  with  costs» 
pursuant  to  the  10th  Rule. 


Bernhapd  Rubens.  Plff,  in  Err,  9.  William 
H.  RoHER^^'ON,  Collector,  etc.  [No.  247.] 
In  Error  to  the  Circuit  Court  or  the  United 

Slates  for  the  Southern  District  of  New  York. 
Mr.  D.  P.  Bays  for  plaintiff  in  error.    Atty. 

Qen,  for  defendant  in  error. 
January  31,   1894,    Dismissed  witb  oosta, 

pursuant  to  the  10th  Rule. 


W.  H.  Barnbtt,  Ptff,  in  Err,,  «. 
OP  DENnoN.    [No.  200.] 


Cm 
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SoPRBMB  Court  of  ths  Uhitbd  States. 


Oct.  Tebm, 


In  Enx>r  to  the  Circuit  Court  of  the  United 
Btiitcs  for  the  Northern  District  of  Texas. 

Mr,  SaionU  RoberUon  for  plaintiff  in  error. 
Mo  appearance  for  defendant  in  error. 

February  i,  J6'94.  Dismissed  with  coats, 
pursuant  to  the  10th  Rule. 

O  8.  Stakket,  riff,  in  Err,,v,  Nelson  Burn- 
ham.     [No.  126/1 

In  Error  to  the  Supreme  Court  of  the  State 
of  Kansas. 

Afr.  William  Lawrence  for  plaintiff  in  error. 
3fc8»rs,  A,  T,  Brittan  and  A.  B,  Browne  for 
defendants  in  error. 

March  6,  1894,  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


C.  S.  Starket,  Plffs,  in  Err,,  t.  Charles 

Enolehart.    [No.  127.] 

In  Error  to  theBuprtme  Court  of  the  State 
of  Knusas. 

Mr.  William  Lawrence  for  plaintiff  in  error. 
Minsn,  A.  T,  Britton  and  A.  B.  Browne  foi 
defendant  in  error. 

March  6, 1894.     Dismissed  with  costs,  pursu 
ant  to  the  10th  Rule. 


The  Taylor  Makufacturiko  Co.,  Appi.,  t. 

M.  J.  Hatcher  &  Co.     [No.  277.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Georgia. 

Mr.  Clifford  Anderson  for  appellant  No 
appearance  for  appellees. 

March  12,  1894,  Dismissed  with  costs,  pur 
suant  to  the  10th  Rule. 


The  Davis  Sewiko  Machine  Co-.,  Appt  t. 

The   Hat   Sweat  Manufacturiko   Co. 

[No.  279] 

Appetil  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr,  Wm,  A,  Jenner  for  appellant.  Mr, 
Jno.  R.  Bennett  for  appellee. 

March  It,  1894,  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


A.  Dallemawd,  etc.,  Plf.  in  Err,  e.  The 
Odd  Fellows  Savings  JUnk  et  al.      [No. 
20JI. ; 

In  Error  to  the  Supreme  Court  of  the  State 
of  California. 

.  JA.wrK.  S.  F,  P/iilfipaand  F,  D.  McKemey 
for  plaif)tifTd  va  error.  No  appearance  for  de- 
fcnthintsiii  error. 

March  8,  J8i)4.     Dismissed  with  costs,  pur- 
suant tothelOth  Rule. 


John    Dobson  et  al.,  Appts.^t,   Panwik  C. 

Graham,  Executrix,  etc.     [No.  282.] 

Appeal  from  the  Circuit  Court  of  thf*  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania. 

Mr.  Hector  T.  Fen  ton  for  appellants.  No 
api)earance  for  appellee. 

March  14, 1894.  Dismissed  with  costs,  pur- 
suant to  the  lOlh  Rule. 


William  Glasmann,  Appt,^  «.  Mart  ODon- 

NliLL.     [No.  2b7.] 

Api»eal  from  the  Supreme  Court  of  the  Ter 
ritory  of  Utah. 

Mr.  K.  N.  Baftkin  for  appellant.     Mr,  J.  L, 
Baulins  for  appellee. 

March  14.  1894-     Disnnssed  with  costs,  pur- 
suant to  the  lOth  Rule. 


C.  S.  iMiLLs,  VW.  in  Err.,  v.  Lewis  P.  Wins- 
ton.    iNo.  270.] 

lij  Krror  to  tlie  Circuit  Court  of  the  United 
Stales  lur  the  EusJorn  District  of  Virjrinia. 

Mi\   ^V'.  A. /iV/.va/^  for  plaintiff  in  ern»r.     Mr, 
R.  Tai/lor  .^Cf*ft  for  defendant  in  error. 

}farrh  8,  18'j4.    Dismissed  with  costs,  pursu- 
ant to  llie  lOth  Rule. 


Elms  AmiAM,    Plff.   in  Err,,  v.  Lewis  P. 

Winston.     |No.  271.] 

In  Eiror  to  the  Circuit  Court  of  the  United 
Stales  for  the  Eastern  District  of  Virginia. 

Mr.  W.  L,  Roi^all  for  plain  till  in  error. 
Mr.  R.  Taylor  Scott  for  defendant  in  error. 

March  9,  1894-  Dismissed  with  costs,  pursu- 
ant to  the  10th  Rule. 


W.  D.  Lawton,  Appt.,  V,  John  G.  Eagli>on 

eta\     [No.  290.] 

Appeal  fruj))  the  Circuit  Court  of  the  United 
States  for  the  Noithern  Disiriei  of  California. 

Mr.  M.  A.  IVV/fafe/i  for  appellant.  Mr.  Jan. 
A.  SLiU'jn  for  appellee. 

March  14,  18O4.  Dismissed  with  costs,  pur- 
suant to  the  loth  Rule. 


WiLLL\M  L.  RoYALL,  l^lff.  in  Err.,  v.  John 

K.  ClIILDKEY.      [So.  272.] 

In  Error  to  the  Circuit  Court  of  the  United 
Stales  for  the  Eastern  Disiriei  of  Vir^nia. 

Mr.  11 '.  /-.  Royall  for  plaintiff  in  error. 
Mr.  It.  Tat/lor  Srott  for  defendant  in  errror. 

March  9,  189/,.  Dismissed  witli  costs,  pur- 
suant to  the  lOlh  Rule. 


William  L.  Royall.  Plff.  in  Err.,  9,  Samuel 

C.  Gkeekhow.     [No.  273.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  EaMeru  District  of  Virginia. 

Mr.  W.  L.  Royall  for  plaintiff  in  error. 
Mr.  R.  Taylor  Scott  for  defendant  in  error. 

ifarch  9.  1894.  Dismissed  with  costs,  pur- 
suant to  the  lOtb  Rule 

1076 


W.  G.  HusKiNS,  Plff.  in  Err,, «.  Thb  Cincin- 
nati, Nkw  Orleans   &  Texas  Pacifio 
Railway  Co.     [No.  302] 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Tennessee. 

Mr.  O.  ir. /^>^•/e  for  plaintiff  in  error.    Mr, 
Edirnrd  Col  Hon  for  defendant  in  error. 

March  16,  189JL    Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


TuK  CONSOLlDATliD  PATENTS Co.0^  a/.. ^ppte.. 

V.  James  £.    Barney,  as  Thb  Natiohal 

Ventilation  Co.     [No.  808.J 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

Mr.  W'm,  A.  Redding  for  appellants.  No  ap- 
pearance for  appellee. 

March  19,  1^94.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


William  Deerino.  Appt,,  s.  Thb  MgCob- 

MicK    Uarvestino    Macuine   Co.    [No. 

321.]   . 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

Meura.  Ephraim  Banning  and  TAamoM  A, 

164  U.  8. 


18M. 


MuCORAVDnif  C 


Banning  for  appdlant    No  tppearance   for 
tppellee. 

March  21,  189J^    Dismissed  with  costs,  pur- 
suant to  the  lOtb  Rule. 


Hugh  Touno  et  al.,  Apptt.,  «.  Tha.ddbo8  A. 

Jackson.    [No.  325.  j 

Appeal  from  the  Circuit  Court  of  the  United 
Slates  for  the  Soutbero  District  of  New  York. 

Mr.  Edirin  II.  Brouon  for  appeilauts. 
JfcMrs.  R.  M.  Morgan^nd  Qeo.  W,  Brown,  Jr., 
for  appellee. 

MarcJi  SS,  1894-  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


The  Cbi.lulotd  Manufaoturino  Co.,  Appt, 

V.  Thk  Ckllonits  Manufacturing  Co., 

ftal.    [No.J«W.] 

Api)f al  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  D  strict  of  New  York. 

Mr.  Frederic  U.  BetU  for  appellant.  J/r. 
Jno.  U.  Bennett  for  appellees. 

March  27^  J894.  Dismissed  with  costa,  pur- 
suant to  the  10th  Rule. 


CT.EVELAND    CouNTT,  Plff.    in  Err. ,  9.  Thb 

Umtkd   States,   ex  rel,  Milton    Siiiiuc. 

[No.  34H.] 

In  Error  to  the  Circuit  Court  of  tbe  UnitcJ 
States   for  the  Eastern  District  of  Arkansas. 

Mr.  Sol.  F.  Clark  for  plaiutiflf  in  error.  No 
appearance  for  defendant  in  error. 

March  29,  1894.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


SIXTEENTH  RULE. 

The  Syracuse  Water  Co.,  Plff.  in  Err.,  a. 

Thk  City  c»f  Syracusk  et  al.    [No.  131.] 

In  Error  to  the  Supreme  Court  of  the  State  of 
New  York. 

Mr.  G.  F,  Comatock  for  plaintiff  in  error. 
Messn.  Edwin  8,  J*nneyaud  ujrroU  McKenney 
for  defendant  in  error. 

November  29,  18! 'S.  Dismissed  with  costs, 
pursuant  to  the  16th  Rule,  on  motion  of  Mr. 
Carroll  McKenney  for  the  defendants  in  error. 

The  American  Turk  &  Iron  Co.,  Plff.  in 

Err.,  a.  John  R.  Da  via,  Quai-dian,  etc  [No. 

146.] 

In  Error  to  the  Circuit  Court  of  tbe  United 
States  for  the  Northern  District  of  Ohio. 

Messrs.  T.  W.  Sanderson  and  M.  A.  Norris 
for  plaintifif  in  error.  Mr.  A,  J.  TFoo//*  for  de- 
fendant In  error. 

December   i,   1893.     Dismissed   with  costs, 

Jursuant  to  the  IGth  Rule,  on  motion  of  Mr.  A. 
.  Woolf,  for  the  defendant  in  error. 


PETITIONS   FOR  WRITS  OP  CERTIO 
RARI  TO  UNITED  STATES  ClliCUlT 
COURT  OF  APPEALS  DENIED. 

Robert  P.  Abfley,  Plff.  in  Err.,  a.  J.  P. 

Murphy  et  al.    [No.  053.] 

Mr.  A.  U.  Oarland  for  plaintiff  in  error. 
Messm.  F.  M.  Etheridge  and  W.  P.  EUison  for 
defendant  in  error. 

November  6,  189S.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  ilie  Fifth  Circuit  denied. 

144  U.S. 


The  Stnoer  MAKiTFAcnmmG  Co.,  Plf  in 

Err.,  a.  A.  Brtix.     | No.  056.] 

Messrs.  C,  K.  Ofldd  and  M,  A,  Wh^tan  for 
plaint iH  in  error.  Messrs,  J.  •/.  Sertvnsr  and 
W.  A.  Mavry  for  defendant  in  error. 

November  13,  1893.  Petition  for  a  writ  of 
certiorari  to  the  United  Siatea  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  denied. 

William  J.  Rafrky,  Appt,,  a.  Qeoroe  W. 

Herbert  et  al.     [No.  976.  ] 

Mr.  Samuel  Dickson  for  appellant  No  ap- 
peorance  for  appellees. 

November 20, 1893.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Third  Circuit  denied. 


In  titf.  Matter  of  Certain  Imfortationi 
of  mkrcnandiae  made   by   oustavk  a. 
Jahn  &  Co.,  PER  "AiJ's."    [No.  1033.] 
Mr.  Edicin  B,   Smith  fur  petitioners.     No 
opposition. 

Octobtr  30,  1893.    Petition  for  a  writ  of  cer- 
tiorari to  the  United  St:ites  Circuit  Court  of. 
Appeals  for  the  Second  Ciicuit  denied. 


Tub  Alabama  Iron  &  Rah^way  Co.  et  al„ 

Appts.,  a.  The  Anniston  Loan  &  Truht 

Co.    [No.  1083.] 

Mr.  lienrtf  H.  7V;mpA't7i«  for  appellants.  Mr, 
John  R.  Knox  for  appellee. 

October  16,  1893.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  Statea  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  denied. 


The  Hartford  Firk  Insurance  Co.  et  al,^ 

Appts.,  V.  The  Bonner  Mercantile  Co. 

[No.  1034.1 

Mr.  T,  C.  Van  Ness  for  appellants.  Mss^s, 
M.  Kirkpatrick  and  J.  W.  Put  bis  for  appellee. 

October  16,  1S93.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  denied. 


The  Press  Company,  Limited.  Plff.  in  Err,, 

V.  The  City  Bank  of  Uautfokd.    [No. 

1008.] 

Messrs.  H.  L.  Carson  and  Jas.  H.  Shakes- 
peare for  plaintifif  in  error.  Messrs.  Jno, 
Hampton  Barnes  and  Geo,  Tucker  bispham  for 
defendant  in  error. 

December  i,  J893,  Petition  for  a  writ  of  cer- 
tiorari to  the  United  states  Circuit  Court  of 
Appeals  for  the  Third  Circuit  denied. 


William  H.  Lakin,  riff,  in  Err,,  a.  John  IL 

Roberts  et  al.    [No.  1069.1 

Mr,  H.  U  Gear  lot  plaintiu  in  error.  No 
one  opposed. 

December  11,  1893,  Petition  for  a  writ  of 
error  or  writ  of  certiorari  to  tbe  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
denied. 


The  Steam Tuo  "B.  A. Packer,"  etc.,  Appt, 

a.    The   New   Jersst  Lioutekaoe   Co. 

[No.  1072.1 

Mr,  E.  D,  McCarthy  for  appellant  Mr.  R. 
D,  Renediet  for  appellee. 

December  18,  1893,  Petition  for  a  writ  of 
certiorari  to  tbe  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit  denied. 

1077 


BUPRlfiMB  COUBT  OF  THE  UVITSD  STATSa 
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Jons  Stewart  et  nl.,  AppU.^  «.  William 

T.  Smith.    JTNo.  lOSl.] 

Mr,  Hector  T,  Fenton  for  appellantB.  No 
one  oppctsed. 

January  tg,  189j^.  Petition  for  a  writ  of 
certiorari  to  the  Unitod  States  Circuit  Court 
of  Appeals  for  the  TbirJ  Circuit  denied. 

Groror  Batley   et  al.,  Appti.,  e.  John  P. 

SuXDliKUQ.     [No.  1095.1 

Mr.  George  A.  Black  for  appellants.  No 
one  opposed. 

Jn  H  uiiry  15, 180J^  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit  denied. 

The  David  Bradley  Manufacturing  Co., 
Appt.,  V,  The  Eagle  MANUFACTUiiiNa 
Co.  [No.  11031;  and  Tub  Moline  Plow 
Co.,  Appt.,  V.  TiiE  Eagle  Manupacturing 
Co.  [No.  1104.1 

Messrs.  L  L.  Bmd  find  0.  B.  Piekard  for  ap- 
pellants. Messrs,  Geo.  H.  Chriaty  and  Aatn'l 
Jt^reneh  for  appellee. 

February  5,  lS!f4.  Petition  for  writs  of  cer- 
tiorari to  tbe  United  Stales  C'ircuil  Court  of 
Appeals  for  the  Seventli  Circuit  denied. 

Toe  STEAMSHfP  "  MANn\NSET,*'  ETC.,   dppt., 

«.  PiiTER  Nelson.     [No.  1115.] 

Mr.  FJ.  B.  Concers  for  appellant.  Mr.  B,  O, 
Dat'is  for  appellee. 

March  5.  1894.  Petition  for  a  writ  of  cer- 
tiorari to  tbe  United  States  Circuit  Court  of 
Appeals  for  tbe  Second  Circuit  denied. 


The  United   States,  Appt.,  e.  Eisner   & 

Mmndrlson  Co.     [No.  1133.1 

Messrs.  W.  W,  Dudley ^  L,  T.  Michener  and 
C  A.  Bay  for  appellee.    No  opposition. 

March  S6, 1804.  Petition  for  a  writ  of  cer 
tiorari  to  tbe  United  States  Circuit  Court  of 
Appeals  for  tbe  Second  Circuit  denied. 


J.  TwiNG   Brookb,  Executor,  etc.,  Appt,,  «. 

F.  A.  Raynolds.     [No.  1147.1 

Mr,  Lawrence  Marioell,  Jr.,  for  appellant. 
Jdr.  Francis  J,  Wing  for  appellee. 

AitriLSS,  1894.  Petition  for  a  writ  of  cer- 
tiorari to  tbe  United  Slates  Circuit  Court  of 
Appeals  for  tbe  Sixth  Circuit  denied. 


Leonora  Augusta  Arnold  et  al.,  Appts., 

V.  Charles  A.  Chbsbbbouoh  ei  al.     [No. 

1152.] 

Messrs.  Jos.  H.  Ohoate,  J.  H,  F.  Arnold, 
•nd  Roger  Foster  for  appellants.  Mr.  Walter 
B.  Logan  for  appellees. 

March  26, 1894.  Petition  for  a  writ  of  cer- 
tiorari  to  tbe  United  States  Circuit  Court  of 
Appeals  for  tbe  Second  Circuit  denied. 


The  New  Orleans  &  Northeastern  Rail- 
road Co.   €t  al.,  Plffs,  in   Err.  «.  Oboab 
Thomas.    [No.  1161.] 
Mt'ssrs.   E.  H.   Fa/rrar,  E.  B.   Kruttsehnitt 
and  B,  F.  Jonas  for  plaintiffs  in  error.    No 
one  in  opposition. 

April  4,  1894.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  denied. 


The  Franklin  Savings  Bank  0t  aL,  Appts., 
9.  Robert  0.  Taylor  et  al.    [No  1171.] 
Messrs.  Wm.  H.  Swift  and  71  D.  Jontt  for  ap- 
pellants.   Mr,  Bdwin  L.  Harpham  for  appel- 
lees. 

May  14.  1894.  Petition  for  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of 
Appeals  for  tbe  Seventh  Circuit  denied. 

A.  Schwartz  &  Soxs  et  al.,  Plfs.  in    Err., 
«.  The  H.  B.  Clafljn  C'».    [No.  1105.] 
Mr,    W.   W.  Howe   for    plniuiiiT    in   error. 
Messrs.  H.  L.  /x»?'/nM  and  E.  B.  Kruifi^htitt 
for  defendant  in  error. 

April  SO,  1894.  Petition  for  a  writ  of  cer- 
tiorari to  tbe  United  Stales  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  denied. 


Henrt  a.  Morgan,  as  President  of  tbe  New 
York  Times.  Plff.  in   Err.,  v.  Sioibmunoo 

E.  HVLBKRSIADT.      [No.  1198.] 

Mr.  John  C.  Pennie  for  plauitiff  in  error. 
Messrs.  liohert  O.  IngersoU  and  Robert  H. 
Grifflii  for  defendant  in  error. 

May  14, 1894.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit  denied. 

MISCELLANEOUS. 
Charles  W UN D^RLB  etal.,  Plfs.  in  Brr.^t. 

C AT H URINE  WUNDBHLB.      [No.   1037.] 

In  Error  to  tbe  Supreme  Court  of  the  State 
of  Illinois. 

Mr.  William  A.  McKenney  for  plaiuiiffs  in 
error.  Mr.  Daniel  D,  Qfiodell  for  defendant 
in  error. 

October  10,  189S.  Dismissed  with  costs,  on 
molioii  of  Mr.  William  A,  McKenney  for  the 
plaintiffs  in  error. 

The  Albany  County  Bank,  Plff.  in  Err., ». 
The  Drovers'  National  Bank,  of  Union 
Stock  Yards.  Lake.  III.     [No.  540.1 
In  Error  to  the  C^ircuit  Court  of  ibc  Unft/1 

States  for  the  Norlbern  District  of  New  V:»ii;. 
Messrs.   Francis    Ker/ian  and  Ai<jx.    Portrr 

Morse  for  plaintiff  in  error.     Mr.  6.  \V.  li'j,fen- 

dale  for  defendant  in  error 

October  10,  1805.     Dismissed  on   motion  of 

Mr.  Alexander  Porter  Moisc,  for  the  pl.iintiffin 

error. 


W.  E.  TRorrER,  Appt..  9.  B.  Lowknstkin  dk 

Bros.  etal.     [No.  262.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  ibo  Northern  District  of  Mississippi. 

Messrs.  F.  O.  Barry,  R.  C.  Beckett,  A.  U, 
Oarlind  and  H.  J.  Ifiy  for  the  appellant 
No  appearance  for  tbe  appellees. 

October  10,  1893.  Dismissed  with  cost.s.  on 
motion  of  Mr.  A,  H.  Garland  lot  the  appellant 

Thb   United  States,  ex  rel,  Jaxeb  K.  0. 

Sherwood.  Plff,  in  Err.,  v.  Wtlltam  B. 

Woodruff,  Collector,  etc.    [No.  105J 

In  Error  to  tbe  Circuit  Court  of  the  united 
States  for  the  Eastern  District  of  Arkansas. 

Messrs.  F.  W,  Oompton  %nd  F.  M,  Ctarhston 
plaintiff  In  error.  No  appearance  for  defend- 
ant in  error. 

October  11,  1898,  Dismissed  with  coeti.  on 
motion  of  oouniel  for  the  plaintiff  in  error. 

1  &A  r.  c 
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Memorandum  Casbb. 


TirE  New  Orleans  Canal  A  Banking  Co. 

et  al.,  AppU,,  V.  D.  H.  Reynolds  «t  a/.  [No. 

141.] 

Appeal  from  the  Circuit  Court  of  the  United 
Stales  for  the  Eastern  District  of  Arkansas. 

Mr.  S,  F.  Clark  for  the  appellants.  No  ap- 
pearance for  the  appellees. 

Ociofter  11,  1893.  Dismissed  with  costs,  on 
motion  of  counsel  for  appellants. 

TnE  Toledo,  Ann  Arbor  <&  North  Micni- 

GAN  Railway  Co.,  Plff.  in  Err.,  «.  Clip- 

fokd  F.  Eddy.     [No.  179.] 

In  Error  to  the  Circuit  Court  of  the  United 
Stales  for  the  Northern  District  of  Ohio. 

Mcsnra.  E.  W,  Toltrton  and  Jrio.  IT.  Doyle 
for  plaintiff  in  error.  Mr.  J.  K.  namilton  for 
defendant  in  error. 

October  11,  169S,  Dismissed  with  costs,  per 
stipulation. 


C.  M.  RAY>roND,  Ptff.  in  Err.,  v.  Li^yd  Q. 

UKKi^etal.    [No.  249] 

ill  Eiror  to  the  Circuit  Court  of  the  United 
SiMttsfnr  the  Western  District  of  Peiin.sjlvania. 

^fr.  S.  Sr/toi/cr,  Jr.,  for  plain! iflf  in  error, 
i/r  ./.  IV.  DoufflcM  for  defendnnls  in  error. 

October  11.  1S93.  Dismissed  with  costs,  on 
moiiou  of  counsel  for  the  plainii(T  in  error. 

TnK  Equitable  Accident  Insuranck  (^o., 
OF  Cincinnati,  Ohio.,  Plff'.  in  Err.,  v.  Ed 
GAR  P.  Sawyer  et  al..  Exccuiors.  etc.    [No. 
300J 
In  Error  to  the  Circuit  Conit  of  the  United 

Btates  for  the  Eastern  District  of  Wisconsin. 
}fr.  Chnrks  Barber  for  the  plaintiff  in  error. 

Mr.  Chaa.  \V.  Felker  for  defendants  in  en  or. 
October  11,  1S9S,    Dismissed  with  costs,  per 

stipulation. 


E.  P.  Skinnkr,  <?fa/.,  Plffs  in  Err.,  «.  The 

United  States.     [No.  525.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Florida. 

Mr.  W.  A.  JJlount  for  plaintiffs  in  error. 
No  appearance  for  defendant  in  error. 

October  11,  1893.  Dismissed,  on  authority 
of  counsel  for  the  plaintiffs  in  error. 

The  Platte  &  Denver  Canal  &  Milling 

Co.\fPANY,  Plff.  in  Err.^  v.  John  Dowell 

et  al.     [No.  757.1 

In  Error  to  the  Supreme  Court  of  the  State 
of  Colorado. 

Mr.  V.  D.  Markham  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

October  11,  1893.  Dismissed  with  costs,  on 
motion  of  counsel  for  plaintiff  in  error. 

The  District  of  Columbia,  Plff.  in  Err.,  v. 
Matilda  S.  Church  ei  al.  [No.  82],  and 
The  District  OF  Columbia.  Plff.  in  Err., 
c.  J.  Harrison  Johnson.  [No,  33.] 
In  Error  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Me89r8.  A.  0.  Riddle,  H.  E.  Davis  and  8. 
T,  Thomas,  for  plaintiff  in  error.  No  appear- 
mDCe  for  defendant  in  error. 

October  It,  1893.  Dismissed  with  costs,  on 
motion  of  counsel  for  plaintiff  in  error. 

Obabuh  S.  Miller  et  ai„  Biecutort,  ete.» 
164  U.  S. 


Plfs.  in  Err.,  c.  James  M.  Constable  et  aU 

[No.  44],  and  Jameb  M.  Constable  et  al., 

Plffs.  in  Err,,  «.  Charles  £.  Miller  et  al,. 

Executors,  etc.     [No.  45.] 

In  Error  to  the  Circuit  Court  of  the  United 
Slates  for  the  Southern  District  of  New  York. 

Attv.  Gen.  for  Miller  «^  al.  Messrs.  Stephen 
O.  Clarke  and  Edwin  B.  Smith,  for  Constable 
et  al. 

October  16,  1893.  Judgment  reversed  per 
stipulation,  apd  cause  remanded  to  be  pro- 
ceeded iu  according  to  law. 


Charles  E.   Miller  et  al.  Executors,  etc., 

Plffs.  in   Err.,  v.  James  M.  Constable  ei 

al.     [No.  46.1 

In  Error  to  the  (Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Atty.  Qen.  for  plaintiffs  in  error.  Messrs. 
Stephen  G.  Clarke  and  Edwin  B.  Smith  for 
defendants  in  error. 

October  16,  1893.  Judgment  reversed  with 
costs,  per  stipulation,  and  cause  remanded  to 
be  proceeded  in  according  to  law. 


Charles    Mouan.    Trustee,  Appt.,    v.   The 

PiTTBBun(iii,    Cincinnati    &    St.    Louis 

Railway  Co.  et  al.     [No.  2.] 

Appeal  from  the  Circuii  Court  of  the  United 
States  for  the  Souiliern  District  of  Ohio. 

Mr.  George  lloadly,  for  appellant.  Mr.  R, 
A.  Harrison  for  appellees. 

October  17,  1893.  Dismissed  with  costs,  on 
motion  of  Mr.  George  lloadly,  for  the  appel- 
lant. 


Singleton  M.  Ashrnfelter.  Appt.,  v.  Thb 
Tekkitorv  of   Nkw  Mkxico,  ex  rel.  Ed- 
ward C.  Wade.     [No.  1.] 
Appeal  from  ttie  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico. 

Messrs.  H.  L.  Warren,  8,  W.  Pennypaeker 
and  6^.  W.  McKeehan,  for  appellant.  Mr.  0, 
II.  Armes,  for  appellee. 

October  IS,  1S93.  Dismissed  with  costs,  on 
authority  of  counsel  for  appellant,  on  motion 
of  Mr.  Solicitor  General  MaxwtU, 


The   United    States,    Appt.,    c.    Adoi^pb 

Marix.     [No.  359.1 

Api>eal  from  the  Court  of  Claims. 

^It^^.  Gen.  for  appellant.  Mr.  John  8 
Blair,  for  appellee. 

October  18,  1893.  Judgment  reversed  and 
cause  remanded  lo  be  proceeded  in  according 
to  law,  per  stipulation,  on  moti*m  of  Mr. 
Solicitifr  General  Maxwell,  for  appellant. 

Thk  Belmont  Planting  &  Manufactur- 
ing  Co.,  Appt.,    V.  William    L.   Scott. 
[No.  881.] 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  Louisiana. 
Messrs.  E,  H.  Fatrar,  E.  B.  Kruttscbnitthnd 

B.  F.  Jonas,  for  appellant.     Mr.  Henry  P. 

Dart,  for  appellee. 

October  18,  1893.    Dismissed  with  costs,  on 

authority  of  counsel  for  appellant. 

Thomas  Hughes  et  al,,  Plffs.  in  Err,,  «.  Thb 
United  States.     [No.  916.] 
In  Brror  to  the  Diitiict  Court  of  the  United 
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Btttet  for  the  Western  District  of  Pennsyl- 
TAoia. 

J/r.  R,  8.  MeCalmont,  for  plaintiff  in  error. 
AUy.  Gsn,  for  defeDdant  in  error. 

October  tS,  189S.  JudgDieDt  affirmed  for 
waDt  of  prosecution. 

Tbb   Ah   Sheen,    Appt.,   «.  The  Usited 

States.     [No.  419.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

Messrs,  E,  B,  Stonehill  and  W.  H,  Lamar, 
for  appellant.     Atty.  Gen,  for  appellee. 

October  tS,  1893.  Dismissed,  on  authority 
of  counsel  for  appellant,  on  motion  of  Mr, 
Bolicitor  Osneral  Maxieell,  for  appellee. 

The  Ukitkd  States,  ex  rel,  Thk  Interna- 
TiONAL  CoNTRACTr^o  Cc,  Ptff.  in  Err.,  e. 
Stephen  B.  Elkins,  Secretary  of  the  De- 
partment of  War.  [No.  878.] 
In  Error  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Messrs.  A.  S.  Worthinffton,  W.  W.  Dudley  and 
L.  T.  Miehener,  for  plaintifT  in  error.  Atiy. 
Qen.  for  defendant  in  error. 

October  S3,  1893.  Dismissed  with  costs,  the 
cauRe  bavin  IT  abated,  on  motion  of  Mr.  Soliei- 
tor  General  Maxiodl,  for  the  defendant  in  error. 


William  L.  Wallace,  Executor,  etc.,  et  al., 

Appts.,  9.  TiiEO.  W.  Metcks,  Comptroller 

etc.     [No.  28]. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr,  Evffene  II.  Lewis  for  appe  I  In  nts.  Messrs. 
6.  \V,  Bosendale  hud  Geo.  K.  French  for  ap- 
pellee. 

October  S3,  1893.  Dismissed,  per  stipula- 
tion, on  motion  of  Mr.  Geo.  K.  French  for  ap- 
pellee. 

Ellts  G.  Hughes,  Plff.  in  Err,,  e.  The  Dun- 
dee MoKTGAOE  &  Trust  Investment  Co. 
(Limited).     [Nos.  288.  289.] 
In  Error  to  the  Circuit  Court  of  the  United 

States  for  the  District  of  Ore^ron. 
Mr.  J.  N.  Dolph  for  plaintiff  in  error.     Mr. 

Titos  Daoitt  Cvyler  for  defendant  in  error. 
October  S6,  1893.     Dismissed  with  costs,  on 

motion  of  Mr,  J.  If.  Dplph  for  the  plaintiff  in 

error. 


The  United  States,  Appt.,  «.  Robert  Bar- 

BKU.     [No.  9s«]. 

Appeal  from  the  District  Court  of  the  United 
States  for  the  Middle  District  of  Alabama. 

Atty.  Gen.  for  appellant.  Messrs.  W.  W. 
Dvfiley  and  R.  R.  McMahon  for  appellee. 

October  30,  1893.  Decree  reversed  per  stipu- 
lation and  cause  remanded  to  be  proceeded  in 
according  to  law,  on  motion  of  Mr.  Solicitor 
General  Maxwell  for  the  appellant. 

L.  H.  Schneider,  Plff.  in  Err,,  v.  Benjamin 

U.  Kkyser.     [No.  108], 

In  Error  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Messrs.  H.  H.  Wells,  Jr.,  and  A.  A.  Birney 
for  plaintiff  in  error.  No  appearance  for  de- 
fendant in  error. 

Kovember  t,  1893,    Dismissed  with  costs  on 

lAftO 


motion  of  counset  for  plaintiff  in  error. 

The  United  States,  Appt.,  a.  Thouas  N* 

Kino.     [No.  975J. 

Appeal  from  the  Court  of  Claims. 

Atty.  Gen.  for  appellant.  Mr.  0,  0,  Lan- 
caster for  appellee. 

I^'otember  f,  1S93.  Dismissed  per  stipula- 
tion, on  motion  of  Mr.  C,  C,  Lancaster  for  the 
appellee. 

Joseph  Frank,  Plff.  in  Err.,  e.  Daniel Hicn- 

TER.      [No   218.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Nurthrrn  District  of  Illinois. 

Mr.  A.  M.  Pence  for  plaintiff  in  error.  Mr. 
0,  H.  Remy  for  defend  not  in  error. 

November  3. 1S93.  Dismissed  with  costs,  oa 
motion  of  counsel  for  the  pluiniiff  in  error. 


William  L.  McFaii.,  Flff.  in  Err.,  v.  The 
State  op  Soutu  Carolina.     [No.  1058.] 
In  Error  to  the  Supreme  Court  of  the  State 

of  South  Carolina. 
Mr.  D,  A.  Tawnsend  for  defendant  in  error. 
Aorember  6,  l.>93.     Docketed  anii  dismts.sed, 

with  costs,  on  motion  of  Mr.  D,  A.  Townsend 

for  the  defendant  in  error. 


JosiE    Williams,    Plff.   in    Err.,  e.  T.   II. 

Clancy  rt  al,     [No.  1059]. 

In  Krror  to  the  Supienie  Court  of  the  State 
of  Washington. 

Mr.  J  J.  J.  May  for  defendants  in  error. 

Aorember  6, 1S93.  Docketed  and  dismissed, 
with  costs,  on  motion  of  Mr.  II.  J.  May,  for 
the  defendants  in  error. 


Peter  Rets  et  aL,  Plff.  in  Err,,  v.  T.  H. 

C\.A^ct  etal,     [No  lOBO). 

In  Error  to  the  Supreme  Court  of  the  State 
of  Washin^ton 

Ml .  H.  J.  May  for  defendants  in  error. 

November  6,  1893.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr.  U.  J.  May,  for 
the  defendants  in  error. 


M.  B.  BuPORD  et  al.,  PIffs.  in  Err., «.  John  A. 

Taylor  etal.     |No.  781]. 

In  Error  to  the  Supreme  Court  of  the  Terri- 
tory of  Utah. 

Mr.  John  A,  Marslinll  for  plaintiffs  in  error. 
No  appearance  for  defendants  in  error. 

Nocember  8,  1893.  Dismissed  with  costs,  on 
motion  of  counsel  for  plaintiffs  in  error. 


M.  B.  BuPORD  et  al,  Plffs.  in  Err.,  «.  Tna 

United  States.     [No.  806.] 

In  Error  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

Mr.  John  A.  Mars/tall  for  plaintiffs  in  error. 

No  appearance  for  defendant  in  error. 

November  8,  1893.  Dismissed  on  motion  of 
counsel  for  plaintiffs  in  error. 

The  Clearpield  Bituminous  Coal  Cort 
PORATION.  Plf.  in  Err.,  v.  The  Common- 
wealth OP  PBNNSTliVANIA.      [No.  76.] 

In  Error  to  the  Supreme  Court  of  ^e  State 
of  Penn.Hvlvania. 

Mr.  M.  E.  Olmsted  for  plaintiff  in  error. 
Messrs.  W.  S.  Kirkpatriek,  J.  F,  i^anderson 
and  J.  A,  Slranahan  for  defendant  in  error. 

1&4.  II.  A. 


1893. 


Mbmorakdum  CASEa. 


Notimher  9,  289S.  Dismtned  Tvitb  costs,  on 
isotioD  of  Mr,  M.  E.  OltMteU  for  tbo  plaiuiilT 
io  error. 


The  PHrr^ADRLPHTA    Co.,  Plff.  in   Err.,  ©. 

Thk  Common vvkaltu  of  P&^KbTLVANiA. 

[No.  691.] 

In  Error  to  the  Supreme  Court  of  Ibc  Stale 
of  PcuDSvlvauia. 

Mr.  M.  E.  Olmnted  for  plaintiff  in  error. 
Mr,  J,  A.  Siranahan  for  defendant  in  error. 

Notember  9,  1803.  Dismissed  witb  costs,  on 
motion  of  Mr,  M,  E.  Oliiisied  fur  the  piiiiiiiiff 
Id  error. 


The  Edison  Et.ectuic  Li/iht  Co.  of  PniL- 
ADKLPiiiA,  P/jf.  in  Err.,  v.  Tiie  Commo.n- 
WKALTH  of  Pennsylvania.     [No.  Gy2.J 
Id  Eiror  to  the  Supreme  Court  of  the  iState 

of  Pennsylvania. 
Mr.   M.  E.  Olmsted  for  pJMintill  in  error. 

Mr.  J,  A.  Stranahan  for  detendant  in  error. 
Norember  9,  ISifS.     Dismissed  witb  costs,  on 

motion  of  Mr,  M.  E,  Olmatd  tor  the  plaintiff 

in  error. 


Tn«  BitusH  Electric  Light  Co.,  Plff*  in 
Err.,  V.  Tuti  Commonwealth  of   Penn- 
sylvania.    [No.  (5'J3.] 
In  Krior  to  tlie  Supreme  Court  of  the  State 

of  PeniKsylvania. 

Mr.    M.  E.   Olmsted   for  plaintiff  in  error. 

Mr.  J.  A.  Stranahan  for  defendant  in  error. 
November  9,  1803,     Di.sinissed  with  costs,  on 

motion  of  Mr,  M.  E.  Olumtid  for  the  plaintiff 

in  error. 


S.MtfuEL  Henry.   Plff.   in  Err.,  v,  F.  Von 
Lear,  Use  of  Marie  Louise  Martinez.     [No. 

80  y 

In  Error  to  the  Circuit  Court  of  the  Untied 
States  for  the  Eastern  District  of  Pennsylvania. 

Messrs.  /Silas  W.  PUtit  and  H.  B.  Gtil  for 
plaintiff  in  error.  Mr.  Richard  P.  White  for 
defendant  in  error. 

November  10,  IS03.  Judgment  rever.-cd,  and 
cnuse  remanded  witb  directions  to  remand  the 
case  to  the  state  court.  Costs  in  this  court 
and  in  the  circuit  court  to  be  paid  by  the 
plaintiff  in  error. 


The  Louisville,  New  Oh  leans  &  Texas 

Railway  Co.,  Plff.  in  Err.,  v,  Edward  M. 

BOHNETT.     fNo.  88  ] 

Id  Error  to  tue  Seventeenth  Judicial  District 
Court  of  tbe  State  of  Louisiana. 

Messrs.  E.  H.  Fariar,  E  B.  Kruttschnitt 
and  B.  F,  Jonas  for  plaintiff  in  error.  No  ap- 
pearance for  defentiant  in  error. 

November  16,  1893.  Dismissed  witb  costs. 
OD  authority  of  counsel  for  tbe  plaintiff  in 
error. 


T.  R  Needles,  U.  S.  Marshal,  etc.,  et  al.^ 
Appts.,  V,  Benjamin  Brown.     [No.  96.] 

Appeal  from  tbe  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

Atty.  Oen,  for  appellants.  No  appearance 
for  appellees. 

iSovember  17,  1893.  Dismissed  with  costs, 
on  motion  of  Mr,  Bolieitor  (Jeneral  Maxwell 
for  the  appoUMOtib 

i&4  V.  ^ 


Wn.iAAU  M.  Harrison  et  at.,  etc.,  Plffs.  tn 
Err.,v.  Tub  Tarboho  Oil  Mills.     [No. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Penusyl- 
vania. 

J/r.  //.  0.  McCormickioT  plaintiffs  in  error, 

Mr,  Hill  Burgwin  for  defendant  in  error. 

November  S2,  1803,  Dismissed  with  costs, 
per  stipulation. 


The  St.  Loitip,  Iron  Mount.mn  &  Southern 
Railway  Co.  Piff.  in  Err,,  v.  The  Makinb 
Lnsukance  Co.  OK  London.     [No.  112.] 
In  Error  to  the  Circuit  Court  of  the  United 
Slates  for  the  Eastern  District  of  Arkansas. 

Mr.  John  F.  DilLon  for  plaintilT  in  error. 
Messrs.  U.  M.  Pose  and  O.  B.  Pose  for  defend- 
ant in  error. 

u\occ/uUr  C3, 1803.  Judgment  reversed  with 
costs,  per  stipulation,  and  cause  remanded  for 
fiirilier  pr()cc(.(iings  to  be  had  therein  in  con- 
formity with  law. 


IIenry  B.  Morrow,  Tristke.  et  al.,  App(%,^ 

V.  The  Cu.virkkland  Telei'iione  &  Tel&- 
ORAPii  Co.     [No.  140.] 

App<'alfrom  the  Circuit  Court  of  the  United 
States  for  the  Middle  Di.^trict  of  Tennessee. 

Mtssrs.  S.  Wat.yon  and  (K  W.  Pir/de  for  ap- 
pellants.    Mr.  J.  M.  Dlckins'm  for  appellee. 

November  ^4,  1803.  Decree  aflirmcd  with 
costs,  per  stipulation. 


John  Boyd,  Appt.,  v.  William  L.  Stedntan 

et  al.     [No.  124.] 

Appeal  trom  the  Circuit  Court  of  the  United 
States  for  the  District  of  Masrsacliuselis. 

Messrs.  Charks  lloicson  and  Hubert  Ifoirson 
for  appellanlg,  l/r.  Causten  Browne  for  ap- 
pellees. 

November  S7,  1803.  Dismissed  with  costs, 
on  motion  of  Mr.  Hubert  Uoicson  for  the  ap- 
pellant. 


WiLLL\Nf   A.  Cole,    Plff.  in    Err.,  e.   The 

UniTMD  STATEr<.       [No.   1007.] 

In  Error  to  the  District  Court  of  the  United 
Statf.*;  for  the  Northern  District  of  Texas. 

Mr.  Evijcne  WiViams  for  plaintiff  in  error. 
Atfp.  den.  for  defendant  in  error. 

ihceniber  4*  1803.  Dismissed,  the  cause  hav- 
ing abated  by  death  of  plaintiff  in  error,  on 
motion  of  Mr.  Assistant  Attorney  General 
Conrad  for  the  defendant  in  error. 


The  Chtcaoo.  St.  Paul  «&  Kansas  City  RatT/- 

WAY  Co.,  Plff.  in  ^rr., r.  Mellib  E.  Pieuge. 

[No.  153.] 

In  Error  to  the  Circuit  Court  of  the  United 
Stales  for  the  Northern  District  of  Illinois:. 

Messrs.  //.  A.  Gardner  and  Wm.  MeFadon 
for  plaintiff  in  error.  Mr.  John  C.  Black  for 
defendant  in  error. 

December  8,  1893.  Judgment  reversed  with 
costs  and  cause  remanded,  to  be  proceeded 
in  according  to  law,  per  stipulntion,  on  mo- 
tion of  Mr.  John  C.  Black  for  the  defendant 
in  error. 


The  Village  of  Holly.   Plff.  in  Err.,  v, 
George  F.  Humtek.     [No.  180.] 
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Id  Error  to  the  Circuit  Court  of  tlio  United 
Btntes  for  the  Eastern  District  of  .Michigan. 

J/r.  F,A.  Baker  for  plainliflP  in  error.  Mr, 
IP.  L,  Carpenter  for  defendant  in  error. 

December  11,  1893.  Judgment  affirmed  with 
eosts  and  interest  by  a  divided  cuurt. 

TnE  Pennsylvania  Co.,  Pfff.inErr.,v.  B. 

M.  CAiirsELL,   Administrator,    etc.     [No. 

164.1 

In  Error  to  the  Circuit  Court  of  the  United 
Btntes  for  the  Northern  District  of  Oliio. 

Meurs.  J,  T.  Hrookg  and  «/.  H.  Carey  for 
plaintiff  in  error.  Mr.  T.  W.  Siinderson  for 
defendant  in  error. 

Jkcember  13, 1693.  Dismissed  with  costs,  per 
■tipuluiioD. 

An  8ixo,  Appt.t  «.  The  United  States  et  al. 
INo.  1014 J.  Chun  Suano  Yuek.  Appt.,  «. 
The  United  States  et  a^.  [No.  1015],  Fong 
Louie,  Appt.,  v.  Tub  United  States  et  al. 

INo.  1016],  PoNo  Wye.  Appt ,  v.  The 
Jmtkd  States  ct  al.  [No.  1017],  and  An 

CiiiNO,  Appt.^v.  The  United  States  et  al. 

[No.  101«]. 

Appeals  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia. 

Mcasrs,  J.  Tlvhley  Aahton,  Jopcph  H,  Choate, 
Uarrey  S.  Drown  and  Titos.  I).  JUordan  for  ap- 
pellanis.     Atty.  (ien.  for  appellees 

Ifecemher  IS,  1S03.  Dismi^.^ed,  on  motion  of 
Mr,  J,  Huhley  Ashton  for  the  appcllnnts. 

Li.oNn   MoY  Que,   Appt.,  v.    The    United 

Statkp.     [No.  418  J 

App<':il  from  the  Circuit  Court  of  the  United 
StHirs  for  tbe  Nortliern  District  of  Culiforniu. 

Mcif^rs.  E.  B.  Sloiithill  and  W.  U.  Lantar 
for  appellant.     Atty.   Qen.  for  appellee. 

January  3, 1894.  Deciee  afllrraed  for  want 
of  prosecution. 

John    Cadwal.\der,    C'olUrtor,    etc.,     Plff. 

iu  Err.,  r.   IIahuy  R.  Shuf  tz      [>;o.  202.] 

In  Error  to  the  Circuit  Couii  of  the  United 
Slates  for  the  Eastern  District  of  Pennsjl- 
vaiiia. 

Atty.  Oen.  for  plaintiff  in  error.  Mr.  E. 
L.  Perkins  for  defendant  in   error. 

January  3.  1894.  Judi^ment  reversed  with 
cost"*  and  cause  remanded  to  be  ptocefdMi  in 
a<'cording  to  law,  per  stipulaiion,  ou  motion 
of  Mr  Solicitor  General  Maxicell  for  the  plain- 
tiff in  error. 


Mr.  G.  G.  Prefinff'iv*;9en  for  appellants. 
Mr.  Henry  Stockbridge.  Jr.,  for  Jippe'iee. 

January  3,  JSO4.  Dismissed  per  stipula- 
tion. 


Anthony    F.    8eebe«oek,    Collector,   etc., 

Plf.  in  Err.,  v.  William  Best  et  al.     [No. 

275.] 

In  Error  to  the  Circuit  Court  of  the  United 
Btates  for  the  Northern  District  of  Illinois. 

Atty.  Gen,  for  plaintiff  in  error.  Mr.  P.  L, 
Bhuman  for  defendants  in  error. 

January  3,  1894.  Dismissed  with  costs  on 
motion  of  Mr,  Solicitar  General  Mojcwell  for 
the  plaintiff  in  error. 


Andrew  L.   Smith  et  al.,  Appts.,  v,  John 

PiRKL.     [No.  200.] 

Appeal  from  the  C'ircnit  Court  of  the  United 
Btates  for  the  Eastern  District  of  New  York. 


The  Boston  &  Maine  Railroad,  Plff,  in 
Err  .  r.  EcoiSNE  1).  Ramsey.     [No.  513.] 
In  Krror  to  the  Circuit  Court  of  the  United 

States  for  the  Disliict  of  .Massnchusetts. 
Mr.  Solomon    Lincoln   for  plaiutiff  in  error. 

Mi  Mrs.  S.  J  J.  Mien  and  F.   W,  Backet  t  for  de- 

fendnut  in  error. 
January  S,  1894.     Dismissed  with  costs  per 

stipulation,  on  motion  of  Mr.  Frank  W.  llackett 

for  the  defendant  in  error. 


The  Newport  News  &  .Mississippi  Valley 
Co.   et  al ,  P^fs.   in  Eir.,   r.    Mahtin  R 
HENDiacKS,  Administrator.     [No.  169.] 
In  error  to  the  Supreme  Couri   of  the  State 

of  Tennessee. 

Mr.  Holmes  Cummins  for  plaintiffs  in  error. 

No  appearance  for  defendant  in  en  or. 
January  8,  1894.     Dismissed,  on  motion  of 

Mr.  S,  P,  Walker  in  hehaif  of  Cf>un>cl. 


Clarence  M.  Clark,  Appt.,  v.  J.  F.  Smith. 

I  No.  812] 

Appeal  from  the  Circuit  Court  of  the  United 
StHtes  for  the  Western  Disiriciof  Virginih. 

Mr.  Jiic/ntrd  C.  A'/r  for  appellant.  No 
appearance  for  appellee. 

January  17,  1694  l^i^^ misled  with  costs,  oa 
motion  of  counsel  for  ap])ellant. 

The  Central  Ohio  Haii.!{oai)  Co.   as  Reor- 
ganized ital..  /Vj/>.   m    Err.,  r.  Tiif:  City 
OP  Columbus,  u-e  of  Micii.\el  EMiionr 
etal.     [No.  240. ! 
In  Error  to  the  Supreme  Court  of  the  State 

of  Ohio. 
Mthsrs.  John  K.  Co>Jcen  and  Hugh  L,  Bond, 

Jr..  for  f)lairitiffs  in  error.     No  appearance  for 

defenflnnt  in  error. 

January  18,  1894.     Dismissed  with  costs, 

on  motion  of  counsel  for  the  plaintiffs  in  error. 


R.   D.  Wood  et  al.,  Appts.,  v.  Tire  Court 
Watik  Works  Co.  etal.    [No.  J>90.] 
Apperil  irom  the  Circuit  Court  of  the  United 

Stall's   I  or   the  Western   District  of   Pennsjl- 

v;min. 
Mi!*srx.  S^imud  Dickinson  and  R,C,  Dale  for 

a|>pelitnN.     Mr.  John  .VcC/^M  for  appellees. 
January  19,  1894.     Dismissed  with  costs  on 

nioiion  of  counsel  for  appellants. 


.\nn  II icK IKS,  Executrix,  etc..  «i  al,,  Appts,, 
V.  Chahlks  E.  Philes  et  al.     [No.  12.] 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Arizona. 

Marcus  A.  Smith  and  Patrick  0*FarreU  for 
appellnnts.  Messi's.  Wm.  H.  Barnes  aod  W, 
P.  Montague  for  appellees. 

January  £2,  1894.  Decree  affirmed  with 
co.sts  for  want  of  prosecution. 


Oscar  L.  Richard  et  al.,  Plffs.  in  Err.,  t 
Elizabeth  HEDDEN,Administratrixof  £.  L. 
Hedden,  Collector,  etc.    [No.  563.] 
In  Error  to  the  Circuit  Court  of  the  United 

Slates  for  the  Southern  District  of  New  York. 

1&A  n.  ft. 
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Messrs.  8.  O.  Clarke  and  Sdwin  B.  Smith 
for  plaintiffs  in  error.  AUy.  Oen,  for  defend- 
ant in  error. 

January  ff ,  189^,  Dismissed  with  costs  on 
motion  of  Mr,  Edwin  B,  Smith  for  the  plain- 
tiilB  in  error. 


YuiTQ  Shba  et  al,   Appts.,9.  The  XJniteo 

States.     [No.  1109] 

Appeal  from  the  Circuit  Court  of  the  United 
6tates  for  tlie  Eustero  District  of  Micbiguo. 

Aity.  Gen.  for  appellee. 

January  €9,  ISO4,  Docketed  and  dismissed 
on  motion  of  Mr.  Solicitor  General  Maxtcell 
for  the  appellee. 

Corn ELrus  WiLi JAMS,  Plff.  in  Err.,  v.  Mat 

Williams.     [No.  lOTO.) 

In  Krror  to  the  Supreme  Court  of  the  State 
of  New  York. 

Mr.  Benjamin  F.  Trar.y  for  plaintiff  in  error. 
Mr.  Austen  0.  Fox  for  defendant  in  error. 

February  1, 1894.  Dismi.sscd,  per  stipulation. 


Otis  F.  PRFSimEv  et  at.,  Appts.,  v.  Effie  H. 

Kline      [No.  769.] 

App(  al  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

J//.  11.  11.  Writs  for  appellants.  Mr.  Wm, 
F.  M'lfUnf/li/  for  appellee. 

F(t>rnary  6,  ISV4.  Dismissed  with  costs, 
per  stipiiialiou. 

Rich  A  IIP  H.  Simms,  ApjU.,  v.  John  F.  Cook, 
DeviM-e  and  Truslee.     [No.  1117  ] 
Appeal  from  the  Court  of  Appeals  of  the 

Di>iri«i  of  Columbia. 

Mr.  Caldtroii  Carlide  for  appellee. 
Febrvary  5,  ISOJ^.    Docketed  and  dismissed, 

with  costs,  on  motion  of  Mr.  Calderon  Carlisle 

for  the  appellee. 


Tin-:  United  States,   Appt.,  9,  James  M. 

Patteksox   et  at.,    Executors,   etc.     [No. 

952.] 

Appeal  from  the  Court  of  Claims. 

i4//V  (ien.  for  appellant.  No  appearance 
for  appellees. 

MarcU  J,  1894.  Dismissed  on  motion  of 
Mr.  Solicitor  Ocneral  ManoeU  for  the  appel- 
lant. 


The  Virginia  Buffai.oLithiaSpuingsCo., 
Appt.,  V.  Thomas  F.  Goode.     [No.  457.] 
Appi'ul  from  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  Virginia. 
Mr.    \y.   W.  Henry  for  appellant.     Messrs. 

Wm.  A.  Maury  and  Leigh  R.  Page  for  appellee. 
March  6,  1894.     Dismissed   per  stipulation 

on  motion  of  Mr,  William  A.  Maury  for  the 

appellee. 

The  Hbinb  Safety  Boiler  Co.,  Appt.,  v. 
Thk  Smith  Feed  Water  Heater  &  Puri- 
fier Co.  [No.  891.].  and  The  Heine 
Safety  Boilkr  Co.,  Appt.,  9.  The  An- 
HEU8EK  BuscH  BuEwiNo  Asso.  [No.  892.1 
Appeals  from  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  Missouri. 
Mr.  Paul  Bakertell  for  appeilanu.     Mr.  A. 

0.  Fowler  for  appellees. 
March  S,  1894.    Dismissed  with  costs,  per 

•stipulation. 

1«4  U.S. 


John  H.  Drake  et  ai.,  Appts.,  «.  The  Ejiox 
Rock  Blasting  Co.     [No  541.1 
Appeal  fiom  the  Circuit  Court  or  the  United 

States  for  the  Southern  District  of  New  York. 
Mr.  /Arivfiston  Gilford  for  appellants.     Mr, 

W.  Rakewell  for  appellees. 
March  5,  1894*     Dismissed  with  costs,  pei 

stipulation. 


Robert  Alden  Fales,  Appt.,  v.  James  Mo 
MoNAr.LK,  Jailor,  etc.     [No.  802.  | 
Appeal  from  tbe  Circuit  Court  of  the  United 

States  for  the  District  of  New  .Jersey. 
Mcitsrs.    Harry   E.  Richards  and    Tlios.   8. 

Henry  for  appellant.     Mr.  E.  W,  Crane  for 

appellee. 
March  It,  1894.   Dismissed,  per  stipulation. 

WiNFiELD    Scott  Keyks  et  nl.,    Appts.,  t. 
TuE  Pueblo  Smelting  &  Rkfining  Co. 

{No.  403. 1,  and  The  Pckiwo  Smelting  <& 
<KKININO    Co.,  Appt..  V.  WlNKII'XD  SCOTT 

KEYEs<f<  al.     [No  404.] 

Appeals  from  tlieC  ircuit  Court  of  the  United 
Stales  for  the  District  of  Colo'uilo. 

Mittsrs.  Robert  E.  Fxti  and  G.  G.  Symes  for 
Ke>  es  et  al.  Mr.  Charles  E,  Gast  for  Smelt- 
ing &  Reflnini;  Co. 

Marcli  19,  1894,    Dismissed,  per  stipulation. 

Russell  Huntley  et  al.,  PlffB.  in  Err.,  v. 

TnE  CoM.MONW'EALTn  OF  AIassaculsetts. 

[No.  750.] 

in  Error  to  the  Su|>erior  Court  of  the  State 
of  Massacbuselts. 

Messrs.  R.  M.  Morse.  A.  II.  Vecder  and  W. 
J.  Campbell  for  plaintiffs  in  error,  Mr.  A, 
E.  IHllsbury  for  defendant  in  error. 

March  t6,  1894.   Dismissed,  per  stipulation. 


TuK  Missouri  Pacific  Railway  Co.,  Plff. 
in  Err.,  «.  Oswald  Baier,  as  Administra- 
tor, etc.     [No.  1078.] 
In  Error  to  the  Supreme  Court  of  the  State 

of  Nebraska. 

Messrs.  John  F.  Dillon  and  W,  8.  Pierce  for 

plaintiff  in  error.     Mr.  John  0.  Watson  for 

defendant  in  error. 

March  £6,  1894-    Dismissed,  per  stipulation. 

Daniel  Benton,  alias  William  NE^vBT, 
Appt.,  D.  TiiK  United  States.  [No.  1165.1 
Appeal  from  the  District  Court  of  the  United 

States  for  the  Southern  District  of  Illinois. 
Atty.  Gen.  for  appellee. 
March  So,  1894.    Docketed  and  dismissed. 


Anthony  F.  Seeberger,  Collector,  etc.,  Plff, 
in  Err,,  v,  Frank  L.  Davis.     [No.  786.] 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Atty.  Gen.  for  plaintiff  in  error.  Mr.  P.  L, 
Shuman  for  defendant  in  error. 

April  g,  1894-  Dismissed  with  costs,  on  mo- 
tion of  Mr.  Solicitor  General  Maxwell  for  the 
plaintiff  in  error. 

John  Anderson,  Plff.  in  Err.,  t.  The  Min- 
nesota Iron  Co.    [No.  425.] 
In  Error  to  the  Circuit  Court  of  tbe  United 

States  for  the  District  of  Minnesota. 
Mr.  Jos,  N.   Castle  for  plaintiff  in  error. 

lost 
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Menrs.  J.  H.  Chandler  and   F.  B.  Kellogg  for 
defeudant  io  error. 
April  4,  1894,    Dismissed,  per  stipulatioD. 

Levy,  Drktfus  &  Co.,  AppU.,  v.  William 
31ack.  [No.  643.]  and  William  Mack, 
Appt.,  V.  Levy.  Dreyfus  &  Co.  [No.  644.1 
Appeals  from  ibe  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 
JJr.  Jan.  A.  Hudson  for  Levy,  D.  &  Co.  Mr. 

A.  //.  ^^ent  for  Muck. 

April  6,  1894,    Dismissed,  per  stipulation. 

The  United  Statfs.  Appt.,  v.  The  People 
OP TiiK  State  of  Illinois  ei  al,    [No.  349.1 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Atty.  (hn.  for  ap|>elhint.  Mr,  James  Fen- 
tress for  Illinois  Cent.  R.  Co. 

April  9,  lf<94.  On  motion  of  Mr.  Solicitor 
Oeueral  \faxicfll,  and  it  appcnrinir  to  the  court 
that  the  United  btates  were  not  parties  to  the 
suit  in  tbe  circuit  court,  it  is  ordered  that  this 
•ppeul  be,  and  tbe  same  is  liereby,  stricken 
from  tbe  docket.    Per  Mr,  Justice  Field* 


Louis   K.  Hyde,   Receiver,  etc.,   Appt,,   v, 

James  W.  Lamhert,  etc.     [No.  987.1 

Appeal  from  tbe  Circuit  Court  of  tbe  United 

States  for  tbe  Southern  District  of  Mississippi. 

Messrs,  E.    U.   Farrar,  R.  B,  Kruttse/mitt 

and   />.  F,  Jonas  for  appellant.     Mr,  Frank 

Johnson  for  appellee. 

April  9, 1894.  Decree  reversed  per  stipula- 
tion and  cause  remanded  to  be  proceeded  in 
according  to  law. 

Sarah  G.  Marshall  etal.,  Appts,,v,  Wood- 
RURY  Wheeler  et  al.     [No  748.1 
Appeal  from  tbe  Supreme  Court  of  tbe  Dis- 
trict of  Columbia. 

Mr,  Caldeion  Carlisle  for  appellants.     Mr, 
Wfti.  A.  McKenncy  for  appellees. 
April  9, 1894.    Dismissed  with  costs. 

Leonora  A.  Arnold  et  al.^  Armts,,  v, 
Charles  A.  Chesebrough  et  al,  [No.  911.1 
Appeal  from  tbe  Circuit  Court  of  tne  United 

States  for  the  Eastern  District  of  New  York. 
Mr.  John    II.    V.    Arnold    for    appellants. 

Messrs.  Walter  S.  Logan  and  Chas.  M.  Demond 

for  appellees. 

April  2S,  1S94.    Dismissed  for  tbe  want  of 

jurisdiction. 

Louisa  M.  Cbaio,  Administratrix,  etc.,  Plff, 

in  Err,,  v.  The  Mount  Carbon  Co.  (Lim- 
ited).    [No.  553.] 

In  Error  to  tbe  Circuit  Court  of  tbe  United 
States  for  tbe  District  of  West  Virginia. 

Mr,  James  F.  Brown  for  plaintiff  in  error. 
Mr.  Edirard  B,  Knight  for  defendant  in  error. 

April  26, 1894.  Dismissed  witb  costs,  per 
■tipulation. 


Hilton  Humes  et  al.,  Flffs.  in  Err.,  v.  The 

Third  National  Bank  op  Chattanooga, 

Tenn.     [No.  990.] 

In  Error  to  tbe  United  States  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit. 

^fr.  Joseph  Wheeler  for  plaintlflfs  in  error. 
Messrs.  Wm,  Richardson  and  Oeo,  T,  White 
for  defendant  io  error. 
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April  SO,  1894.    Dismissed  with  costs,  per 
stipulation,  on    motion  of   Jfr.    William  A 
Maury  in  behalf  of  counsel. 


The  Detroit  City  Railway  et  al.,  Appts., 
V.  The  City  op  Detroit.    FNo.  11!^.  1 
Messrs  John  C.  Donnelly  tind  lie nry  .V.  /}uf- 

field  for  appellants.    Mr,  C,  A.  Kent  tor  fi\ipt\ 

lee. 

May  14,  1894,     Dismissed  for  want  of  jtiris 

diction.    {Mr.  Justice  "Bro^n  took  no  part  in 

the  consideration  and  disposition  of  this  cast*.) 

John  Scitweitzer   et  al.,  Flffs.  in  Err.,  9. 

Ann  Sophia  Bryoger,  Executrix,  etc  [No. 

1150.1 

In  Error  to  tbe  Supreme  Court  of  tbe  State 
of  Washington. 

Messrs.  S.  F.  Phillips  and  F.  D,  McKennq/ 
for  plaintiffs  in  error.  .Messrs.  Chas.  K.  Jenner 
and  Louis  Henry  Legg  for  defendant  in  ern)r. 

May  14,  I894.  Dis^missed  with  costs  on  mo- 
tion of  Mr.  Frederic  D,  MeKenney  for  the 
plaintiffs  in  error. 

The  Trustees  <&  Fellows  op  Brown  Uni 
VEH8ITY,    Appt.,  V,  The   Rhode    Island 
College  of  Agriculture  &  Mechanics 
Arts  et  al,    [No.  989.] 
Appeal  from  the  Circuit  Court  of  tbe  Unite*! 
States  for  tbe  District  of  Rhode  Ishnd. 

Mr.  Arthur  L.  Brovtn  for  appellant.  Mr. 
James  TiUinghaU  for  appellee. 

May  14, 1894»  Dismissed,  per  stipulation,  ou 
motion  of  Mr,  Alex.  Britton  in  behalf  of  coun- 
sel. 


Henry  T.  Brown,  Plff.  in  Err.,  v.  William 

JoLiFKE  et  al.    [No.  402.] 

In  Error  to  the  (-ircuit  Court  of  tbe  United 
States  for  tbe  Southern  District  of  Ohio. 

Mr.  Edward  Colston  for  plain tiH  in  error. 
No  appearance  for  defendants  in  error. 

May  14, 1894^  Dismissed  with  costs,  on  ma 
tion  of  counsel  for  plaintiff  in  error. 

J.  McGregor  Adams,  Appt.  v.  M.  M.  Buck 

et  al.     [No.  428.] 

Appeal  from  tbe  Circuit  Court  of  tbe  United 
States  for  the  Eastern  District  of  Missouri. 

Mr.  J.  H.  Raymond  for  appellant.  Mess-s. 
E,  Smith  and  Geo.  fJ.  Knight  for  appellees. 

May  14, 1894.  Dismissed  with  costs,  per  stip> 
ulation. 


The  Texas  APacipic  Railway  Co..  Plff.  in 
Err.,  V.  D.  A.  Miller.  [No.  412.1,  The 
Texas  &  Pacific  Railway  Co.,  hff.  in 
Err,,  9,  Ben  White,  [No.  719.].  Tor 
Texas  &  Pacific  Railway  Co..  Plff.  in 
Err.,  f).  Lem  Wati's  et  al.  [No.  T20.], 
The  Texas  &  Pacific  Railway  Co.,  Plff. 
in  Err.,  r.  Thomas  Brick,  [No.  725. 1,  Thk 
Texas  &  Pacific  Railway  Co..  Mff.  in 
Err.,  V.  Thomas  D.  Brick.  [No.  726],  and 
The  Texas  &  Pacific  Railway  Co.,  Plff. 
in  Err.,  v.  J.  P.  Comstock.  [No.  741.1. 
In  Error  to  the  Supreme  Court  of  the  State 
of  Texas. 

Messrs,  John  F.  Dillon  and  W,  S.  Pierce  tot 
plaintiff  in  error.  Mr.  James  Turner  for  de- 
fendant in  error  in  Nos.  412  and  720.     No  ap- 

lU  V.  s. 
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peannre  for  defeDdant  lo  error  1o  other  cases. 
May  £6,  1894,    Dismissed  with  costa  oo  mo- 
tioo  of  Mr,  D,  D,  Duncan,  In  behalf  of  coan- 
eel  for  the  plaiotiff  in  error. 

The  TifiZAB  &  Pacific  Railway  Co..  Ptf,  in 
Brr.,  «.  James  Lavertt.    [No.  1107. J 
lu  Error  to  the  Court  of  Civil  Appeals  of  the 

154  U.  S. 


State  of  Texas. 

Mf$$ni.  John  F.  DfUon  aod  W,  8.  Pierce  for 
plaintiff  la  error.  No  appearance  for  defend- 
ant in  error. 

May  26,  1894,  Dismissed,  with  costs,  on  mo- 
tion of  Mr.  D,  D,  Duncan  in  behalf  of  coun- 
sel for  plaintiff  in  erroc 

1085 


i40,441 


BUFRSMK  COUKT  OF  THE  UNITED  STATES. 


Oct.  TiBM, 


property  engraffod  Id  oommerce  within  the  state, 
this  does  DOt  cast  a  burden  on  interstate  com- 
meroe. 

[No.  908.] 

Argued  March  27,  £8,  189J^     Decided  May  £n, 

1694. 

rr  ERROR  to  the  Supreme  Court  of  the 
State  of  Indiana,  to  review  a  decree  of  thnt 
court,  affirming  the  decree  of  the  superior 
court  of  Marion  county,  in  that  state,  in  favor 
of  the  defendant,  Victor  M.  Backus,  treasurer 
of  said  county,  in  an  action  brought  by  the 
Cleveland,  Cincinnati,  Chira^ro  &  St.  Louis 
Railway  Company,  plaintiff,  to  restrain  the 
collection  of  taxes  upon  the  property  of  said 
company,  etc.     Affirmed. 

The  farts  are  stuted  in  the  opinion. 

Mr.  John  T*  Dye  for  plaintiff  in  error. 

Mewra.  Alonso  Greene  Smith,  Atty. 
Gen.  of  Indiana,  William  A.  Ketcham, 
Albert  J.  Beveridge  and  John  TP.  Kern  for  de- 
fendant in  error. 

Mr,  Jvstice  Brewer  delivered  the  opinion 
of  the  court: 

This  case  is  similar  to  the  two  just  decided, 
in  that  it  was  a  suit  brought  by  this  plaintiff 
in  the  same  court,  challengitig  an  assessment 
of  its  railrond  property  for  the  same  year,  by 
the  same  bounl.  with  the  same  result  both  in 
the  trial  and  supreme  court  of  the  slate. 
Ilrnce  it  is  useless  to  reconsider  the  questions 
decided  in  those  cases  as  to  the  constitutional- 
ity of  the  act  itself,  or  those  which  depend 
solely  upon  like  te^itimony.     There  was,  how- 


ever, in  the  trial  of  this  case  a  more  elaborAte 
effort  to  show  that  the  state  board  includcti  Id 
its  assessment  the  value  of  property  ouisii^c 
the  state,  and  also  that  the  valuation  pl&n^ 
nominally  upon  the  property  within  the  state 
was  largely  based  upon  interstate  business  done 
hy  the  plaintiff,  and  thus,  as  is  cluiroed,  to 
that  extent,  placed  a  direct  burden  upon  inter- 
state commerce,  which,  it  is  conceded,  is  be- 
yond the  power  of  the  stale  to  cast.  It  \xr 
comes  necessary,  therefore,  to  notice  a  little  io 
detail  the  testimony  which  was  reccive<1.  u 
well  as  that  which  was  excluded  on  the  hear- 
inff. 

It  may  be  premised  that  there  iras  much 
testimony  of  a  character  similar  to  that  givca 
in  the  other  cases.     Beyond  that,  there  was  a 
large  amount  of  testimony  received  as  well  as 
some  offered  and  rejected  for  the  purpose  of 
showing  what  was  presented  to  the  board  f«)r 
consideration,  the  method  by  *  which  it  [441 
reached  its  conclusions,  and  the  elements  which 
entered  into  its  estimate  of  value.     The  princi 
pal  witness  relied  on  in  respect  to  these  mat- 
ters was  the  secretary  of  state,  a  meml)er  of  the 
board,  ^y  him  it  was  proved  that  no  wit^e^s  was 
sworn  and  examined,  and  no  inquiry  mude  in 
that  way,  ss  to  the  value  of  this  property.    It 
appeared  that  the  return  made  by  the  company 
was  before  the  board  for  consideration.    The 
court  ruled  out  an  offer  to  prove  that  outside 
of  such  return  no  books,  papers,  or  documents, 
except  Poor's  Manual  and  the  Investor's Gui<ie, 
were  produced  before  the  board,  or  con^i<lercd 
by  it  in  making  the  assessment;   that  Pof>r'9 
^ianual  was  used  by  it  for  data  upoa  which  tn 


Btate  le{rislation  prohihitinnr  the  sale  of  an  article 
Imitatinflr  or  resemblmgr  butter  cannot  interfere 
with  the  sale  of  oleomiir^rarine  imported  from  an- 
other state,  in  the  oriflrmal  package  bcarlnnr  a 
United  8tates  revenue  stamp,  by  a  pei-pon  holdint? 
a  Ignited  Stntes  liceuse  for  its  sale.  Water  bury 
V.  Eean,  3  Misc.  335. 

A  state  law  is  void  as  an  interference  with  inior- 
state  commerce  in  so  fur  as  it  requires  oritfinal 
packages  of  bakinHT  powder,  not  d(  lercrioiis  to 
heidth.  roanntactured  in  another  state,  by  citizens 
therecif  anfl  imported  into  tho  former  state,  to  be 
lat>eled  in  any  particular  manner,  and  imposes  a 
penalty  for  such  sole  when  not  so  labeled.  lU  VVarei 
63  Fed.  Rep.  7i)8. 

A  state  statute  prohibiting;  the  sale  of  seed  unless 
the  year  in  which  It  la  grown  is  plainly  marked  on 
each  paoka»re.  except  on  a  sale  of  seed  in  open  bulk 
by  farmers  to  other  farmers  or  irardeners,  is  void  as 
to  seed  brought  from  another  state  and  sold  in 
origrinal  packages.  Be  Sanders,  18  L.  K.  A.  549, 62 
Fed.  Hep.  WL 

The  police  power  of  a  state  Ih  subordinate  to  that 
of  Congress  to  regulate  commerce  t)etweon  the 
states.    Com.  v.  Paul,  10  Pa.  Co.  Ct.  382. 

The  power  of  Congress  to  regulate  commerce 
among  the  states  does  not  embrace  commerce 
which  is  completely  internal  or  between  different 
parts  of  the  samestate.  Lehigh  Valley  R.  Co.  v. 
Pennsylvanii.  145  U.  S.  102  (36;  672). 

In  thecarria^-eof  freiuhtand  piissengers  between 
two  points  in  one  9tate.  the  merepaHsiige  over  the 
§oil  of  another  state  does  not  render  timt  businosis 
foreign  which  is  otherwise  domestic.  Lehigh  Val- 
ley  It.  Co.  V.  Pennsylvania,  xupra, 

A  state  statute  requiring  railway  officers  to  as- 
sign the  passengers  to  coaches  or  comuarimonts  set 
apart  for  the  race  to  which  they  belong  is  a  regu- 
lation of  oommeroe,  which,  though  valid  as  applied 


to  domestic  pnss-ngers,  is  unconstitutional  as  ap- 
plied to  interstate  passengers.  iState  v.  Hicks,  41 
Ijd,  Ann.  770. 

The  Maine  statute  which  makes  railrond  tickets 

good  for  SIX  years,  with  the  right  of  the  holder  to 

stop  off  at  usual  stopping  places,  cannot  k)e  held  to 

apply  to  a  ticket  purchased  in  Canada  lor  a  coir 

tinuous  passage  over  defondant^s  road  fn^.m  that 

I  Djiniiiion  through  Vermont  and  New  Hampshire 

I  into  Maine,  since,  applied  to  such  a  case,  the  srat- 

!  utc  would  be  unconstitutional  as  interfering  with 

both  state  and  foreign  commerce.     Lafarier  t. 

Grand  Trunk  It.  Co.  84  Mo.  286. 

The  regulation  of  the  charges  of  a  ff rain  elevator 
is  not  a  regulation  of  interstate  couiinercc.  al- 
though the  grain  passing  through  it  is  brouirlit 
from  another  state.  Uudd  v.  New  York,  143  U.  ;3w 
517  (y6: 247).  4  Inters.  Com.  Rep.  iS. 

A  statute  prohibiting  the  shipment  out  of  the 
state  of  oysters  taken  in  the  waters  of  the  ^tate. 
while  they  are  in  shells,  and  also  prohibiting 
the  taking  of  Huch  oysters  by  any  person  whfi  is  n<»c 
a  resident  of  the  state.  Is  not  unconstiuitionni  as* 
regulation  of  interstate  commerce.  State  v.  Uar- 
rub,  15  L.  U.  A.  701,  4  Inters.  Com.  Rep.  90.  96  Ala. 
176. 

A  state  statute  prohibiting  game  birds  to  be 
kilieil  for  the  purp<ise  of  conveying  them  out  of 
the  state  is  not  an  unlawful  interfereni.*e  with 
interstate  commerce.  S:atc  v.  G(.*er,  13  L.  R.  A. 
804,  61  Conn.  141.  3  Inter*.  Com.  Rep.  rj2. 

N.  Y.  Lmws  1846,  chap.  02,  imposing  a  duty  upon 
forei;rii  goods  sold  at  auction,  as  applied  to  sah^** 
not  in  the  original  packa;;es  in  which  they  were 
imported,  but  in  the  sepHrate  packages  contained 
in  such  original  packages,  is  not  an  unautboriied 
interference  with  commerce  by  the  state.  Peopto- 
V.  Wilmerdioflr.  62  Hun,  391. 

A  state  statute  oompelling  the   ■bipmeot  of 
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SOME  UNPUBLISHED  DECISIONS  OF  PREVIOUS  TERM& 


UNITED  STATES,  Apj^. 

V. 

THOMAS  P.   HARRISON  bt  al. 

(8oe  8.  G.  Reporter*fe  ed.  IM  U.  8. 68L) 

Grant  by  Spanish  governmint  far  Colony  to 
be  formed  by  Baron  de  Bastrop  rested  no  title 
in  him.  See  52  U.  8. 11  How.  609  (18:  884). 

[No.  126.] 
Submitted  April  tl,  1862.    Decided  April  23, 

1852. 

APPEAL  from  the  District  Court  of  the 
(jDiied  States  for  the  Eastern  District  of 
Louisiana. 
Mr,  Attorney  General  for  appellant. 
No  appearance  for  appellees. 

Mr.  Chief  Justice  Taney  delivered  the 
opinion  of  the  court: 

The  appellees  in  this  case  claim  title  to  the 
land  in  question  under  certain  instruments  of 
writing  executed  by  the  Baron  Carondelet  in 
favor  of  the  Baron  de  Bastrop  in  1796  and  1797, 
which  are  fully  set  out  in  the  case  of  United 
States  v.  Philadelphia,  reported  in  62  U.  S.  11 
How.  609  [18:  884].  It  was  decided  in  that 
case  that  these  instruments  of  writing  did  not 
convey  to  the  Baron  Bastrop  a  title  to  the  lands 
therein  described.  The  decree  in  this  case  in 
favor  of  the  appellees  must  therefore  be  re- 
versed, and  a  mandate  issued  directing  the  dis- 
trict court  to  enter  a  decree  in  favor  of  the 
United  States  and  dismiss  the  petition. 

This  case  not  to  be  reported;  the  evidence 
and  principles  decided  being  the  same  in  sub- 
stance with  the  case  referred  to  In  11  Howard's 
Reports. 

UNITED  STATES,  Appi., 

V. 

EDWARD  W.  CARRERB  bt  al. 


UNITED  STATES. 

JOSEPH  GRAFTON  and  Wife. 

(See  8.  a  Reporter's  ad.  164  U.&OS.) 

Orant  by  Spanish  government  for  Colony  to 
be  formed  by  Baron  de  Bastrop  tested  no  title 
in  him.  See  62  U.  S.  11  How.  609  (18:884). 

[Nos.  78,  80.] 
Submitted  Mareli  2,1853.  Decided  March  3,1853. 


APPEALS  from  the  District  Court  of  tb» 
United  States  for  the  Eastern  District  of 
Louisiana. 
Mr.  Attorney  General  for  appellant 
No  appearance  for  appellees. 

Mr.  Chirf  Justice  Taney  delivered  tbo 
opinion  of  the  court: 

The  appellees  in  these  two  cases  claim  title 
under  an  instrument  of  writing  which  they 
allege  was  a  grant  by  the  Spanish  authorities 
to  the  Baron  de  Bastrop.  In  the  case  of  the 
United  States  v.  Philadelphia,  reported  in  62 
U.  S.  11  How.  609  [18:  834],  the  court  decided 
that  this  instrument  of  writing  conveyed  no 
title  to  the  Baron  de  Bastrop;  and  consequently 
the  petitioners  can  derive  no  title  to  themselves 
under  it. 

The  decree  in  each  of  these  cases  must  there- 
fore be  reversed  and  a  mandate  issued  to  the 
circuit  court,  directing  the  petitions  to  be  dis- 
missed. 

C0NNELL8VILLE  &  SOUTHERN  PENN- 
SYLVANIA  RAILROAD  CO.,  etc., 
Appt., 

V. 

MAYOR  &  CITY  COUNCIL  OF  BALTI- 

MOKE,  etc. 

(See  8.  C.  Reporter's  ed.'l&i  U.  S.  riOl) 

Motion  to  dismiss  appeal — Rescission  of  order. 

[No.  413.1 
Argued  April  26, 1867.    Decided  April  20,  1807. 

APPEAL  from  the  Circuit  Court  of    iho 
United  Stiles  for  the  Western  District  of 
Pennsylvania. 

Messm.  John  Knox,  Andrew  Stewart  and  J, 
S.  Black  for  appellants. 

Mefutrs.  J.  H.  B.  Ijitrobe,  R.  Johnson  and  •/! 
L.  Thomas,  Jr.  for  appellees. 

Mr.  C^ief  Justice  ChsLse  deMvered  the  opin- 
ion of  the  court: 

We  have  considered  the  motion  to  dismiss 
the  appeal  of  the  Pittsburgh  &  ConnellsviUe 
Railroad  Company  and  are  of  opinion  that  that 
company  was  a  proper  party  defendant  in  the 
court  below  and  the  appeal  in  the  record  ap- 
pears to  have  been  taken  by  this  defendant  at 
well  as  by  the  others.  We  must,  therefore^ 
overrule  the  motion  to  dismiss.  • 

We  have,  also,  further  considered  the  motion 
to  rescind  the  order  heretofore  made  assigning 

1C^7 


SUPKEMS  COUKT  OF  THK  UmITkD  STaTES. 


the  matter  for  hearing  at  this  term,  and  have 
come  to  the  couclusiou  that  the  order  should 
be  rescinded. 
And  it  is  §o  directed. 

WILLIAM  H.  WILLIAMSON,  Plff.  in  Err., 

r. 

MOORE. 

(Seo  8.  a  Beporter*»  ed.  154  U.  8. 607.) 

Ohaverllor^a  poirer  to  discharge  testamentary 
trustees  and  appoint  others— state  rule  of 
property  governs — constitutional  law  as  to 
obligation  of  contracts. 


Ex  PARTS:    In  rt  RUFUS  WAFLtt 

E.  W.  BURBANK. 

f8ee  a  C.  Reporter's  ed.  U4  U.  6.flTB.I 

Confiseation^libel  of  renew— iorit  of  prohibi- 
tion in  admiralty  cases.  See  77  U.  8.  10 
Wall.  Ml  (19:  981). 

J  No.  10,  OD  the  Original  Docket.] 
December  19,  SO,  1870,    Bedded  Janti^ 
ary  9,  1871. 

Mr,  Thomas  J,  Durant  for  petitiooer. 
Mr,  Caleb  Gushing  in  opposition. 


[No.  421.] 
Argued  February  14,  1868,    Decided  April  6, 

1868, 


Mr.  Justice  Swayne  delivered  the  opinion 
of  tbe  court: 

The  facts  are  tbe  same  in  this  caw,  and  tbe 
same  questions  are  involved,  as  in  the  preced- 
ing case  of   A  J*  parte  Graham,  just  decided, 
I  XT  T^T^T^rxn.     .v    r.      *    #  A         I      #  .K     77  U.  S.  10  Wall.  541  [19.  981],  and  this  case 
\  ^^^?S  ^^  ij'^  F^";\  ^t  APP^:'.^«  9^  ^*>«   is  disposcKi  of  in  tbe  same  wiy.    Tbe  same 
Sfate  of  New  York.     Motion  lo  dismiss         ^.^try  will  be  made  in  both  casi^. 
Mr.   Dacui  Dudley  Fuld  for  phnntitis  m 
error. 
Mr,  H.  E,  Davis  for  dcfcu<lant  in  en  or. 

}fr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

The  facts  of  the  case  are  substantially  the 
same  as  in  the  case  just  decided.  Williamson 
V.  Sitydinn,  ^3  U.  S.  G  Wall.  723  (18:  0G7). 

The  case,  among  other  thincrs,  allpnjea  that 
the  Act  of  April  1,  1814,  was  unconstitutional 
and  void,  as  impairing  the  obligation  of  con- 
tracts. 

Judgment  of  tbe  state  court  was  to  the  con- 
trary in  express  terms,  as  upjiears  in  the  record. 

ilotion  overruled, 

WILLARD,  Appt., 
r. 

WILLARD  ET  AL. 


(See  8.  C.  Rcportor*8  ed.  151  U.  S.  569.) 


entry 

WILLIAM  F.   DAVIDSON.  Plff,  in  Err., 

V, 

ARTHUR  CONNELLY. 

(See  8.  a  Reporter's  ed.  154  U.  8.  580l) 

Jurisdiction  under  £6ih  section  qf  Judiciary 

Ad, 

[No.  510.] 
Submitted  January  IX,  187^,    Decided  Febru- 
ary 6, 1872, 

IN  ERROR  to  the  Supreme  Court  of  tb.- 
Stale  of  Minnesota. 
Mr,  Jxfnuzo  Allis  for  plaintiff  in  error. 
Mr.  James  i<mit/i,  Jr.,  for  defendant  in  error. 


Mr.  Chief  Justice  Chase  delivered  the  opin 
ion  of  tbe  court: 

On  looking  into  tbe  record  vte  do  not  find 
__    - .     ,       ^,.  ,    ,,.  that  any  question  was  decided  in  the  slate  court 

Washington  City  may  assess  abuti nig  ott^^^  jiirisdiclion  under  the25tb 

iZ  f^^^^n^f^'^'^'    ^^^  ^^  ^•^-  ^'^  ^*"'    section  of  Ibe  Judiciary  Act. 

6i0  (20:  719).  yy,^  j^,.,-^  of  error,  thertfore,  must  be  dismissed. 

I  No.  90.] 
Argued  February  25,  J870.    Dedded  March  7, 

1870, 

APPEAL  from  tbe  Supreme  Court  of  the 
District  of  Oolumbia. 
Mrssru.   W.  D.  Davidge  and  W,  F.  Mattingly 
for  ap|)ellant. 

Meftsrs.  M,  T.  Merrick  and  B.  J.  Brent  for 
appellees. 

Mr,  Justice  Nelson  delivered  the  opinion 
of  tbe  court: 

ThU  is  an  appeal  from  the  Supreme  Court 
of  the  District  of  Columbia. 

Tbe  bill  h«,  substantially,  the  same  as  in  the 
case  of  Willard  v.  Piesbury,  81  U.  S.  14  Wall. 
67($  [20;  7191,  and  the  proofs  tbe  same.  The 
decision  in  toat  case  governs  this. 

Beoersed^ 

lAftft 


EUNICE  N.  GRAY,  Pfff.  in  Err., 

V, 

WM.  F.  COAN  ET  AL. 

(8ee  8.  C.  Reportcr*8  ed.  154  U,  8, 689.) 

Jurisdiction  under  the  SSth  section  of  the  Judi- 
ciaty  Act  must  appear  afflrmatitely  from  the 
record, 

[No.  481.] 
Argued  December  16,  1871.    Decided  December 

18,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa. 
On  motion. 
Mr.  Daniel  Qray  for  plaintiff  in  error. 

\KA    IT    «S 


Unpubushbd  Dbcisionb. 


MeiaT9.  Walter  L  Uai/es  and  A.  T.  Cation  \ 
tor  defendants  in  error. 

Mr,  Chief  Justice  Chase  delivered  the 
opinion  of  the  court: 

This  is  a  motion  to  dismiss  a  writ  of  error  to 
the  Suprenoe  Court  of  Iowa. 

On  looking  into  the  record  we  find  no  ques- 
tion under  the  25th  section  of  the  Judiciary 
Act  made  by  the  pieadinjrs  or  passe«l  upon  by 
the  court;  and  we  have  often  held  that  it  must 
appear  affirmatively  from  the  record  that  such 
a  question  was  made  and  passed  upon  before 
this  court  can  acquire  jurisdiction  to  review 
the  judgment  of  a  state  court  upon  writ  of 
error. 

The  motion  mvst  there j ore  be  alloxoedand  the 
writ  of  error  must  be  dismieecd. 


MANUEL  DIAZ.  Appt., 

V. 

UNITED  STATES  et  al. 
(See  8.  C.  tteporter'a  ed.  154  U.  8. 590.) 

Mfxiran  land  grant  in  California.  See  69 
U.  S.  2  Wall.  279  (17:  856),  and  70  U.  S.  8 
Wall.  434  (18:  221). 

[No.  97.] 
Submitted  February  10,  1873.    Decided  March 

3, 1873. 

APPEAL  from  the  Circuit   Court  of   the 
United  States  for  the  District  of  Cali 
fornia. 
Mr.  8.  0.  Houghton  for  appellant. 
Mr.  Attorney  General  for  appellee. 

Mr,  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

I  am  instructed  to  say  that  the  decree  in  the 
Circuit  Court  for  the  District  of  California  is 
affirmed  on  the  authority  of  Pico  v.  UniUd 
States,  69  U.  S.  2  Wall.  279  [17:  856],  and 
P^ralta  v.  United  States,  70  U.  S.  8  Wall.  434 
[18:  221].  It  is  not  thought  necessary  to  do 
more  than  to  refer  to  these  cases. 


EXECUTORS   OF    ALEXANDER 
NORTON,  Plf.  in  Err., 

V, 

DAVID  JAMISON. 

(See  S.  C.  Reporter*8  ed.  154  U.  S.  501.) 

Moot  case  not  decided, 

[No.  192.] 
Submitted  December  6, 1872,    Decided  January 

13,  1873, 


I 


N  ERROR  to  the  Supreme  Court  of  the 

State  of  Louisiana. 
Mr.  Miles  Taylor  for  plaintiffs  in  error. 
Mr.  D.  G.  Campbell  for  defendant  in  error. 


Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

Our  decision  in  this  case  mnst  be  governed 
by  the  rase  of  Bariemcyer  v.  loica,  85  U.  S.  18 
Wall.  12i)  [21:  929J,  and  the  writ  of  error  must 
be  dismissed. 


JACOB  HUMBIUD,  Plff.  in  Err., 

V. 

BOARD  OF  SUPERVISOl^S  OF  THE 
COUNTY  OFJACKSOxX. 

(See  S.  a  Reporter's  ed.  154  U.  S.  503.) 

State  decisions  when  folloxced  in  the  issue  of 
municipal  l^onrfs — subsequent  decision  or  act  of 
Icfjisfature  when  car, not  incalidnte.  See  83 
U.  S.  16  Wall.  67«  (21:382.) 

[No.  209 J 
Argued  April  9,  1875.     Decided  April  23, 

1873. 


I 


N  ERROR  to  the  Circuit  Court  of  the  United 
Stales  for  the  Western  District  of  Wis- 
consin. 

Mr.  M.  n.  Carpenter  for  plaintiff  in  error. 

Messrs.  If.  />.  Palmer  and  E.  W.  Pitkin  for 
defendant  in  error. 

Mr.  JuHice  Clifford  delivered  the  opinion 
of  tbe  court: 

The  case  is  controlled  by  the  rule  established 
by  this  court  in  the  case  of  Olcott  v.  Fond  du 
Lac  County  Suprs.b^  U.  S.  16  Wall.  678  (21: 
882],  deci(ic<l  at  the  present  term,  lo  which  ref- 
erence is  mncic  for  the  grounds  of  the  Judg- 
ment in  this  case. 

Judgment  reversed  and  the  cause  remanded 
with  directions  to  issue  a  new  venire. 


CITY  COUNCIL  OF  CHARLESTON    et 

AL.,  Appl6., 

MORRIS  K.  JESSUP. 

(See  S.  C.  Reporter's  ed.  154  U.  S.  593.) 

State  alteration  of  charters  of  corporations 
— state  control  over — immunity  from  taxation, 

[No.  234] 
Argued  February  14,  1873.     Decided  March 

31,  1873. 

APPEAL    from   the  Circuit  Court  of    the 
United  States  for  the  District  of  South 
Carolina. 
Mr.  D.  T.  Corbin  for  appellants. 
Mr.  T,  G.  Barker  for  appellee. 

Mr.  </t/«<iC0  Field  delivered  the  opii.ion  of 
the  court: 

This  case  is  governed  by  the  decision  in 
Tonilihson  and  others,  appellants,  against  the 
same  defendant.  82  U.  8.  15  Wall.  4.'i4  [21: 
207].  Upon  the  authority  of  that  decision  the 
decree  must  be  reversed,  and  tbe  cause  be  re- 
manded to  the  court  below  with  directions  to 
dismiss  the  suit;  and  it  is  so  ordered. 


\h\  U.  S. 
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Uritkd  States  SuPRSia  Court. 


BROOKE  MACKALL,  Br.,  rt  al.,  AppU., 

V. 

ALFRED  RICHARDS  et  al. 
(See  &  a  Reporter**  ed.  IM  U.  8. 9U,) 
Ifo  question  of  law, 

[No.  184.] 

Argued  and  Submitted  March  15,  JS77,    De- 
cided March  19,  1877, 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 
Mr.  C,  Ingle  for  appellnnts. 
Missre,  W,  B.  WOb  and  Thomas  Wilson  for 
appellees. 

Mr.  Cliief  Justice  Waite  aunouDccd  the 
opinion  of  the  court: 

This  record  presents  for  our  consideration 
only  a  question  of  fact  and  without  discussing 
the  testimony  it  is  sufficient  to  say  that  aftirr  a 
careful  ezaniiDatiou  of  the  case  we  are  entirely 
satisfied  with  the  decree  below,  which  is  con- 
sequently affirmed. 

No  further  opinioo  will  be  delivered. 

JAMES  W.  McCREADY,  Plff.  in  Err., 

V, 

CCMMONWEALTH  OP  VIRGINIA. 

(See  8.  C.  Reporter's  ed.  154  U.  8.  638.) 

Lands  under  tide  f rater — right  of  fishing — 
opsUr  beds.    Sec  94  U.  S.  891  (24:  248.) 

[No  99-.^.] 
Btijivlntion  that  this  fane  abide  decision  in  No, 
6S5  filed  April  6,  1877.    Decided  April  SO, 
1877. 

JN  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  State  of  Virginia. 
Messrs    L.   H,  Page  and    Robert  Quid    for 
plainiiflf  in  error. 
Mr.  R.  T,  Daniel  for  defendant  in  error. 

Mr,  Chief  Justice  Waite  aDDOunced  the 
Judgment  of  the  court: 

The  parties  having  stipulated  that  this  case 
shall  abide  the  event  of  that  just  decided  Mc- 
Cready  v.  Virginia,  94  U.  S.  391  [24:  248 1,  the 
Judgment  of  the  supreme  court  of  appeals  of 
Virginia  is  affirmed. 

WILLIAM  G.  W.  JAEGER  et  al.,  Appts., 

V. 

GLEDSTANES  A.  MOORE. 

(8ee  8.  C.  Keporter^s  ed.  154  U.  8.  Ml.) 
No  question  of  law, 

[No.  232.] 
Argued  April  15,  16,  1879.     Decided  May  S, 

1879. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 
Messrs.  Enoch  Totten  and  Linden  Kent  for 
appellants. 

Messrs.  Robert  D,  Morrison  and  B.  J,  D. 
Cross  for  appellee. 

lAftA 


Mr,  OkirfJuHim  Walto  deHfcred  Um  opis. 

ion  of  the  court: 

This  decree  is  reversed  as  to  the  appellant 
Ulman,  but  in  all  other  respects  affirmed. 
The  cause  is  remanded  with  instnictioos  to  dis- 
miss the  bill  as  to  Uiman  and  to  enforce  the 
deed  of  trust  under  whioh  the  appellee  claims 
only  against  that  part  of  the  premises  therdn 
descritied  which  was  not  conveved  to  him. 
The  costs  of  this  court  are  to  be  paid,  one 
half  by  the  appellants  Jaeger,  and  one  half  by 
the  appellee.  No  further  opioion  will  be  diK 
livered. 


MRS.  M.  B.  BURKE,  Pff.  in  Brr., 

V. 

LOUIS  TREGRE  et  au 

(8ce  8.  a  Reporter*B  ed.  IM  U.  a  641.) 

Louisiana  provisional  court,  when  dissolved — 
vtilitu'-y  orders.  See  86  U.  8.  19  Wall.  519 
(22;  158). 

[No.  253.1 
Submitted  April  XS,  1879,    Decided  May  B. 

1879, 


I 


N  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana. 
Mr.  Oeo,  S,  Lacey  for  plaintiff  in  error. 
Mr,  Tftomas  L,  Buyne  for  defendants  in  er- 
ror. 

Mr.    Chief  Justice  Waite  announced  tbs 

Jud«Tment  of  the  court: 

Tbe  only  Federal  question  presented  for  our 
consideration  in  this  case  not  decided  adversely 
to  the  present  appellant  in  Burke  v.  Tregre, 
86  U.  S.  19  Wall.  519  [22: 158].  is  that  which 
relates  to  the  effect  of  Greneral  Orders  Nos.  60 
and  70  upon  the  judicial  sale  under  which  the 
appellees  claim.  As  to  these  orders  it  was 
found  as  a  fact  by  the  supreme  court  of  tbe 
state  tliat  they  were  suspended  by  a  specia! 
Iierntit  allowing  (be  sale  to  be  maae,  and  we 
think  this  findine:  is  sustained  by  the  evidence. 

Judgment  affirmed. 


FRANK  P.  CASE,  Receiver,  etc.,  Appt.,. 

V. 

ALFRED  MARCHAND  bt  au 
(See  8.  C.  Reporter's  ed.  154  U.  8.  64X.) 

Being  no  question  of  law,  conflicting  evidence,, 
when  calls  for  affirmance. 

[No.  804.] 
Submitted  January  IS,  1879,    Decided  Janu- 

ary  t7,  1879. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Louisiana. 
Messrs,  J.  D,  Rouse  and  WiUiam  Orani  for 
appellant. 
Mr,  Joseph  P,  Hornor  for  appellees. 

1&A  TT.  ft. 


tba  court:  tlw  antborit.T  of  ArOiw  *.  Davtn,  M  U.  8. 180 

The  Cmcent  City  National  Bank  of  New  [U;  810],  aod  tbe  note  remiDded  for  fnrtbar 

Orleans  biTing  failed  to  redeem  tome  of  Iti  proceedlngi  In  accordance  with  tbli  dedsloo. 

drcuUtlngnoiei,  on  ademaud  made  March  17,  upon  aooiber  trial,  boweTcr,  no  allowaocM 

18T8,  was  put  Into  liquidailoo,  and  the  praieiit  can  be  made  for  tbe  reduction  of  ten  per  cent 

apprllant  appolotf^  receiver  Of  the  coinpirol-  claimed  under  aectlon  S  of  tbe  Act  of  June  t, 

lerof  tbecurrcDCv.     Id  tbe  proceN  of  Ilquida-  lB7a  (17  BUI.  at  L.  289),  that  point  having 

tloo  tbe  comptroller  iasued  a  call  of  aerentv  been  decided  adrerael;  to  tbe  plalailft  In  error 

Eercent  upon  tbe  amount  of  the  capital  itock  tn  Arthur  y.  IBWow,  M  U.  S.  148  134: 818J. 
rill  by  each  sbarebolder  at  tbe  time  of  the 

failure,  and  tbe  nilt  now  before  ui  on  appeal 

ti  a  bill  In  equity  brought  in  tbe  circuit  court   „  _   „ ,     . 

of  tbe  tlnlied  Stales  to  di«co*ei  who  WM  Ha-  W.  E.  INGERSOLL,  AMlgnee.  etc.,  Appt., 

hie  undrrthiaortleronflrij  aliaresof  tbeiiock,  ■• 

ilaoding  In  tbe  name  of  Edward  Luble,  and  HART  L.  BOURNE  and  J.  W.  BOURNE. 

lor  a  decree  for  tbe  turn  nBso^pfd. 

Tbe  bill  cbarpn)  that  Lubie  waa  inaoWent,  (BeaS.  aBei>orter'sed.lMU.B.UI.I 

and  that  tbe  tmrgfi'r  of  the  sbtiTPson  tbebook* 

of  the  corporaiion,  mnda   by  Keenan,  one  of  Rtuieie  tf  bankrvptey  jtidgntgnt,  procer^ingi  bff 

tbe  dpfendints,  to  Lubie,  a  day  or  two  before  treditort.     See  08  U.  8.  847  (23:  023). 

Ibe  failure,  was  a  derlce  to  erade  the  XabilUy 

VDderlhe  Act  orCongreM,  wbicb  It  in  tbe  pur-  [No.  MOJ 

poK  of  Ibis  bUI  to  enforce,  and  that  Alfred  Submitted 2fo*. tS,  1878.     DKidedDea.  t.  WS. 

Jfacrband,  Ibe  other  defendant,  waa  tbe  real 

owner  of  the  itock  nhon  tbe  bank  fsilod,  i  FPEAL   from  the  Circuit    Court  of  tbe 

Luble  permiliedaikcree  to  betaken  proeoB-  A  United  BUIe^  for  tbe  Southern  District  of 

fetio  againat  himielf,  and  then  I>ccame  a  wit-  Mississippi.     Motion  to  diamlas. 

ne*i  againit  Marcbtnd,  and  aweua  that  be  MtttrM.Q.  Qmrdon  AdamvaA  P.  PhilUpttta 

mrrelf  acted  for  Marcband  and  pemnltted  the  the  motion. 

Mock  to  be  transferred  to  hi*  name,  becauae  he  Mtun.  W.  B.  A'dnMti  and  A.  B.  Pittnum 

waa  inaolvenl  and  could  not  be  hurt,  and  that  In  oppoaldon, 

Harrhand  futniahed  tbe  monej  paid  to  Keenan 

for  Ibesharea.     MarcbanddenlMalltbia  under  jfi.   CRk^  J„rtfc,W»lt.<Ielifered  Ibeopln- 

asamlnallonaaa  witoeM.    Thereia  much  other  iQQgf  (i,e  court' 

conSictiug    and    doubifnl    tpalimouy.     The  i„  H-iwaH  i.  OampUU.  SS  U.  6.  W  [28: 

CMet.onewho«dectaionlnrolT«.noqueatlon  933]  „  a^dded  tbatinappeai  to  thia  ciun 

"t   ?"•  ."5  '  olberwiae  ooimporlan  .  and  we  ^^Jj^  „^  u^  from  tbe  judgment  of  a  circidt 

liiall  not  criticise  the  evidence  coselj  in  thi.  ^^^  In  a  proceeding  by  a  creditor  to  prote 

opinion.     Lubie  rende™   htmaelf  Incredible  by  j,,,  demand  again  at  t£e  ^tat«  of  a  bankrupt. 

bh  own  confe*.iona  and  by  bli  manner  of  tea-  Th(,  u  Nearly  auch  a  caae.    Although,  on  ac- 

Zu  *v    1.      »  .1.                       i  .1. .1^  count  of  the  peculiar  character  of  the  demand, 

Ihe  booka  of  the  company  and  the  certm.  ,i,e  proceedlig  assumed  to  some  eitent  the 

M«  of  the  «har»  delivered  to  him  are  record  f^^  „,  ,  ,„n'^n       it     n  „„  instituted  and 

eeridenoe  BKBinst  him,  and  while  there  are  aua-  ^^^^^  „„  „Ie,y  ^^r  ibe  purpose  of  obtaltiing 

cloua  drcumsiancea  afralnat  Marchnnd.  there  jhe  allowance  of  the  demand  against  tbe  estate 

Dot  enough  to  Justify  us  to  refemng  ilie  de-  „(  ,i,g  brinkruot. 

cree  rf  the  circuit  court  In  hU  f»Tor,  aod  it  is  y,„  „;^,;„„  ',«  ^(.^(^  j,_  lAiT^ort.  granted, 

■ccordlDgly  affirmed.  upan  theaulfimty  ,{flJuauieiUd.    Dumittid. 

WILLIAM  FAXON  n  u..  Plffi.  in  Brr.. 

THOMA8  rubseIl,  c..„»,,  «..  ™»>"''  '•  "OO'^"^  "  "••  "^■ 

».  a.  a  «»»».■. .«.  L«  o.  s.  «^i  '«">*«'r  "•  »""=^'  •^""-  »■ 

[Sea  B.  C.  Roporter'a  ad.  IH  0. 8.  agiX) 
So  qvation  ^  lata. 

[No.  S48.]  ,„     „  , 

art  to,  1879.  Arswi  Set.  17,  IS,  1879.   Deeidtd  Dee.  1.1879. 

IN  ERROR  to  tbe  arcultCourt  of  the  United  A  PF&AL    from  tbe  arcult  Court  of  tha 

SiaU'S  [or  tbe  Diairict  of  Hassacbusetta.  iX  United  Btalea  for  the  Soiitbem  Diatrlctof 

Mr.  OharU*LfBi  Woodbury  tor   pialDtlS  in  Qeorgla. 

vror.  Mr.  (Mifford  Anderton  for  appelloDlh. 

Mr.  AUortng  Otntral  for  defendant  In  error,  Mr.  R.  F.  Lj/on  for  appellee. 

Mr.  CM^  JvttiM  Wftite  announoed  the  Mr.  Cnt'<^Jv(ttivW»lt«dellTeRd  tlteop(B> 

Jndgmentts  tlMCOUiti  Ion  of  the  court: 


Umted  States  Bufbemb  Codrt. 


After  foil  coTi!(if1enitfon  of  all  the  evidence 
io  this  cii%  we  are  salisried — 

1.  That  James  M.  Woolfolk  was  iosolvent 
irhen  be  made  the  coDveyance  to  Sowell  C. 
Woolfolk,  which  is  complHined  of; 

2.  That  Sowell  C.  Woolfolk  had  reasonable 
cause  to  believe  such  iosolvency  when  he  re- 
ceived the  conveyance;  and 

8.  That  the  conveyance  was  made  with  a 
Tiew  to  defeat  the  object  and  operation  of  the 
bankrupt  law. 

There  is  no  dispute  about  the  law  applicable 
to  Ibis  state  of  farts,  and  h^  we  deem  it  un- 
oecessHry  to  discuss  tho  evidence  in  detail,  no 
further  opinion  will  be  delivered. 

T/i€  decite  ojtlie  cireuU  court  u  affirmed. 


ELLEN  B.  PONDER.  Appt, 

V. 

LAVINIA  L.  DeLAUNEYet  al..  Admx's 

etc. 

(See  8.  a  Rcporter*8  ed.  154  U.  S.  651.) 
Ho  question  of  law, 

fNo.  204.] 
Arffued  Var.  16,  laSO,    Decided  Mar,  29, 1S80, 

APPEAL    from    the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Georgia. 
Mr,  R,  J.  Mo9en  for  appellant. 
M'Ssn.  Cha'lei  N.  \^est  and  'WiUiam  Bey- 
nok/s  for  ap|)ellees. 

Mr,  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  case  presents  only  a  question  of  fact 
which  we  are  sntisified  wus  decided  right  in  the 
court  below.  There  is  no  sufficient  evidence 
to  set  aside  the  settlement  l>ctween  the  parties 
•A  expressed  in  the  receipt  in  full  executed 
when  the  sum  agieed  on  was  paid. 

As  that  is  the  oiUy  matter  in  dispute  the  d^ 
eree  is  afflrmed. 


THEOPHILUS  B.  FONTAINE,  AppU. 

V. 

JOHN  McNAB. 

(Sees.  C.  Reporter's  ed.  15417.  S.  853.) 
Ifo  question  of  law, 

[No.  205] 
ArgvedMar.  17,  1880.    Decided  Mar.  £9,  1880, 

APPEAL   from   the    Circuit    Court  of  the 
Uniied  States  for  the  Southern  District  of 
Georgia. 
Mr,  R,  J,  Moses  for  appellant. 
Mr,  A,  B,  Lavoton  for  appellee. 

Mr.  Chief  Jtuties  Waite  delivered  the  opin- 
ion of  the  court: 
From  the  evidence  in  this  case  we  find: 
1.  That  the  trust  deed  from  Flewellyn  to 
Shorter   was  duly  executed  and   delivered* 


Under  the  rulinir  of  the  supreme  court  of  Geor- 
gia in  DinktPt  v.  Moore,  17  Qa.  62,  there  was 
suDirient  proof  of  delivery  lo  authorize  the 
recoril. 

2  That  the  deed,  when  executed  and  de- 
livered, had  upon  it  internal  revenue  stamps  to 
the  amount  of  thirty  dollars,  which  was  all 
that  WHS  required. 

8.  That  the  deed,  including  the  stamp,  was 
properly  recorded,  March  15.  1867.     And— 

4.  That  at  the  time  of  the  advertisement  for 
sale  under  the  trust  deed  there  was  no  news- 
paper pul>IiRhed  in  Quitman  county,  and  that 
the  Ciilhbcrt  Appeal  had  a  general  circulation 
in  that  county. 

There  is  no  depute  but  that  upon  this  state 
of  fnctsthe  decree  below  must  be  alUrmed, 
and  it  is  consequently  ao  ordered. 


UNITED  STATES,  Appt.. 

V, 

WILLIAM  B.  WILLIAMS. 

(See  8.  C.  Keporter's  ed.  154  U.  8. 6S3.) 

1^0  question  of  law. 

[No.  216.1 
Argued  Dee,  SS,  1679.        Decided  Jan.S,  1880 

A  PPEAL  from  the  Court  of  Claims. 

Mr.  Attorney  Oeneral  for  appethint. 
MeKsrs.  0.  a,  Lovcll  and  Leuis  Abraham  for 
appellee. 

Mr  Chief  Justice  Waite  delivered  the  opiu 
ion  of  the  court: 

We  are  sntisfied  with  the  judgment  below. 
The  point.<;  ra^ed  and  consideted  l)e1ow  have 
not  been  presented  here,  and  that  raised  and 
arcued  here  does  not  seem  to  have  l)een  pre- 
sented there.  We  think  upon  the  facts  found 
it  sufllcientiy  appears  that  the  terms  and  con 
dttions  of  the  promised  reward  were  complied 
with,  and  that  the  claimant  was  entitled  to  re- 
cover what  was  offered  for  the  services  he  ren- 
dered. 

Judgment  affirmed. 


AUGUSTUS  JOUAN,  Appt,, 

V. 

WILLARD  DIVOLL. 

(See  8.  C.  Reporter's  ed.  154  U.  8. 6S7^ 

No  question  of  law, 

[No.  485.] 
Submitted  Dec.  it,  1879,  Decided  Jan.  S,  1880. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 
Mr,  J.  D.  MePherson  for  appellant 
Mr,  J,  0,  Kimball  for  appellee. 

Mr,  Chief  Justice  Waite  delivered  the 
opinion  of  the  couit: 

We  think  the  evidence  shows  that  Divoll 
was  induced  to  make  his  purchase  from  Cooke 
on  the  representation   of  Jouan  that  Cooke 

U.S. 


URFOBLIBRBD  DBGI8ION8. 


tbe  owner  of  one  half  the  claim.  For  this 
reason  Jouan  is  now  estopped  from  denying 
Cooke's  title.  As  Jouan  and  Cooke  bare  set- 
tled all  tbeir  disputes  and  Jouan  baa  been  re- 
leased by  Cnoke  from  all  furtber  liability  to 
bim  unfier  tbe  original  assignment,  Cooke's 
renresenta rives  are  not  necessary  parties  to  ibis 
•uit.  Tbis  objection  doei  not  seem  to  ba?e 
been  made  below. 

By  tbe  terms  of  tbe  assignment  to  Cooke  be 
wns  bound  to  pay  all  cobta  and  expenses  in- 
curred in  profieeutins  tbe  claim.  It  was  rigbt, 
therefore,  to  deduct  from  Divoll's  share  of  the 
money  recovered  a  corresponding  share  of  the 
expenses. 

The  decree  is  aflrmed. 


N.  A.  COWDREY,  AppL. 

J.  V.  W.  VANDBNBURGH  et  al. 

<8ee  8.  C.  Reporter's  ed.  154  U.  8.  OSO.) 

I^on  negotiabU  demande—potDer  of  mle.  See 
Unwdrey  T.  Vandenburgh,  101  U.  8.  572 
(25:  023). 

[No.  1076.1 
Submitted  Jan,  U,  1880.   Decided  Mar,  8,1880. 

APPEAL  from  tbe  Supreme  Court  of  the 
District  of  (  olumbia. 
Mr.  Joseph  H.  Bradley  for  appellant. 
Mr.  Jamee  O.  Payne  for  appellees. 

Mr.  Justice  Field  delivered  tbe  opinion  of 
tbe  court: 

The  decree  in  this  case  is  afflrmed  for  the 
reasons  given  in  the  above  opinion. 


WILLIAM  H.  GROAT  et  al.,  Appts., 

V. 

OWEN  O'HARE. 

(Soe  8.  C.  Reporter's  ed.  154  U.  8.  MO.) 
2fo  question  of  law — reverted  on  facte. 

[No.  85.] 
Argued  Oct.  fi,  lii60.    Decided  Ifov.  8, 1880. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 
Mr.  T.  T.  Crittenden  for  appellants. 
Meeere.  R.  T.  Merrick  and  M.  F.  Morrie  for 
appellee. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  tbe  coutt: 

We  are  not  satisfied  from  the  evidence  that 
tbe  court  below  was  right  in  directing  the 
auditor,  in  stating  tbe  accounts  of  the  partner- 
ship, to  credit  O'ilare  with  ;|i292C.20,  for  items 
set  out  in  Schedule  D,  aooezed  to  the  first 
report.  It  is  clear  to  us  that  the  items, 
amounting  in  the  aggregate  to  $1650,  for  hire 
of  horse  and  buggy,  are  not  proven,  but  it  is 
impossible  from  the  ca.«e  as  it  now  stands,  to 
determine  wbat  amount,  if  any,  should  be  al- 
lowed for  these  and  the  other  claims  in  that 
schedule. 

We  think,  also,  that  the  parties  should  be 
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permitted  to  produce  further  evidence  In  r^ 
spect  to  the  certificates  abiounting  to  $5600. 
which  O'Uare  on  bis  cross  examination  before 
the  auditor  under  tbe  reference  from  the  gen- 
eral term,  admits  he  received  from  tbe  Evans 
Concrete  Company.  It  is  clear  that  he  should 
now  be  charged  with  this  amount,  unless  it 
has  already  been  included  in  the  accounts  aa 
stated  by  tbe  auditor. 

It  is  impossible  to  determine  from  tbe  case 
as  it  is  now  presented  whether  he  has  been  so 
charged  or  not. 

We  find  no  other  errors  in  the  action  of  tbe 
court  bf'low.  Tbe  decree  is  reversed  and  tbe 
cause  remanded  with  instructions  to  permit 
the  parties,  if  tliey  desire,  to  take  further  testi- 
mony in  respect  to  tbe  Items  of  charge  by 
O'Hare.  as  stated  in  Schedule  D,  and  the  cer- 
tificates received  by  O'Hare  from  the  Evans 
Concrete  Company,  and  for  such  further  pro- 
cecd1ng5i,  not  inconsistent  with  this  opinion, 
as  shall  seem  to  be  necessary. 

TOWN  OP  ROBERTS,  Flf.  in  Brr.^ 

r. 

MATTHEW  B0LLE8  et  al. 

(8oe  8.  C  Reporter's  ed.  154  U.  8. 070.) 

Negotiability   of  municipal  bo**d» — bona  Jld§ 
purcnaeerstate  decieion. 

[No.  48] 
Submitted  Oct.  tO,  1881.  Decided  Oct.  f  5, 1881. 

IN   ERROR  to  the   Circuit   Court  of   the 
United  States  for  the  Northern  District  of 
Illinois. 
Mr.  Andrew  J.  Bell  for  plaintiff  in  error. 
Mr.  George  0.  Ide  for  defendants  in  error. 

Mr.  Chief  Juetice  Waite  delivered  the  opin- 
of  the  court: 

The  judgment  In  tbis  case  is  afDrmed  on  tbe 
authority  of  lioberle  v.  Boilee,  101  U.  S.  119 
[*J5:  8>0J,  which  we  see  no  reason  for  recon- 
sidering. 


DAVIS  LEVY,  Ptff-  in  Err., 
t. 

FERDINAND  DANGEL. 

(Soe  8.  C.  Reporter's  ed.  154  U.  8.  STL) 

Ercevtions  necessary  to  review.    See  102  U.  8. 
120  (26:  58). 

[No.  72.] 
Submitted  November  4,  1881.    Decided  Novem- 
ber U,  1881. 


I 


N  ERROR  to  the  Supreme  Court  of  the 
Tenitory  of  Idalio. 
Mr.  Fillmore  Beall  for  plaintiff  in  error. 
Mr.  Oeorge  Ainslie  for  defendant  in  error. 

Mr.   Chief  Jvstice   Waite   delivered   the 
opinion  of  tbe  court: 

Tbe  judgment  in  this  case  it  afl^rmed.  The 
demurrer  to  the  complaint  was  properly  over- 
ruled, and  we  cannot  consider  tbe  questions 
Presented  on  the  motion  for  a  new  triaL 
httsburg,  0.  d  Si.  L.  R  Oo.  t.  Heck,  102  U. 
8.  120  [26:  68J. 
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8wer  a  question  in  such  ao  investigation  may 
be  made  the  subject  of  a  separate  judicial  in- 
quiry, under  the  guise  of  enforcing  a  duty, 
there  may  be  as  many  separate  cod troversies  as 
there  are  questioos.  It  follows  also  that  each 
controversy  thus  submitted  to  the  court  gives 
the  right  of  appeal  to  the  defeated  party. 
Thus,  the  extraordinary  spectacle  would  be  pre- 
•eoted  of  this  court  or  of  the  court  of  appeals 
deciding  in  succession  a  series  of  objectioDS  to 
evidence,  arising  in  a  controversy  carried  on 
before  another  and  non-judicial  tribunal.  .  It 
is  a  perversion  alike  of  language  and  of  thought 
to  speak  seriously  of  this  as  a  proper  method  of 
judicial  action. 

Tiic  courts  have  uniformly  and  repeated  re- 
fuMd  to  recognize  as  "  cases  or  controversies" 
questions  arising  at  a  preliminary  stage  before 
the  judicial  power  is  culled  into  exercise,  or 
■ubject  to  revision  by  another  department  after 
the  courts  have  done  with  them. 

United  States  v.  liite/iie,6S  U.  8.  17  How. 
525  (15:  236):  EUetion  Suprs,  (ktae,  114  Mass. 
247;  Ex  parts  Sid>otd,  100  U.  8.  399  (25:  727). 

The  court  will  look  at  the  nature  of  the  right, 
and  not  merely  at  the  form  in  which  it  is  as- 
serted, to  determine  whether  there  is  or  is  not 
a  "  case"  for  judicial  consideration. 

Den  V.  Hcboken  Land  db  Imp.  Co,  69  U.  8. 
18  How.  282-284  (15:  876, 377). 

The  case  at  bar  is  fatally  defective,  both  as 
to  substance,  and  form,  and  can  by  no  possi- 
bility gain  any  standing  in  a  Federal  court. 

The  application  is  an  attempt  to  borrow  the 
process  of  contempt  for  use  in  an  administra- 
tive inquiry,  and  it  has  no  other  substantial 
purr)0?e. 

The  right  of  trial  hy  jury  as  guaranteed  by 
the  Constitution  forbids  the  creation  of  new 
methods  of  procedure  in  cases  involving  pri- 
Tate  rights. 

Scott  V.  Neely,  140  U.  8.  106  (86:  358);  Put- 
€rbavgh  v.  Smith,  131  111.  199. 

The  judicial  process  of  contempt  is  not  a 
legitimate  method  for  the  enforcement  of  ex- 
ecutive or  legislative  command. 

Kilbourn  v.  nompton,  108  U.  8.  168  (26. 
877);  lAingenberrj  v.  Decker,  16  L.  R.  A.  108, 
181  Ind.  471;   WycUt  v.  PeopU,  17  Colo.  262. 

The  mere  ownership  of  the  stock  in  the 
•witching  roads  by  the  steel  company  would 
Dot  consiitute  a  violation  of  the  Interstate  Com- 
merce Law. 

Ihillman  Palace  Car  Co.  ▼.  Missouri  Poo.  R, 
Co.  115U.  8.687(29:499). 

Mr.  Jvstiee  Harlan  delivered  the  opinion 
of  the  court: 

This  appeal  brings  up  for  review  a  judgment 
rendered  December  7,  1892,  dismissing  a  peti 
tion  filed  in  the  Circuit  (^urt  of  the  United 
States  on  the  16tb  day  of  July  1892  by  the  In 
terstate  Commerce  Commission  under  the  Act 
of  Congress  entitled   "An   Act  to  Regulate 
Commerce,"  approved  February  4,  1887.  and 
amended  by  the  acts  of  March  2, 1889  and  Feb- 
ruary 10,  1891.     24  8tat.  at  L.  879.  chap.  104; 
25  Stat,  at  L.  855,  chap.  382;  26  8tat.  at  L 
743,  chap.  128;  1  Rev.  8Ut.  8upp.  529,  684, 
891. 

The  petition  waa  baaed  on  the  12th  sectioo 
of  t  tie  Act  authorizing  tbeCommission  to  invoke 
4t*>  7  J  the  aid  of  any  court  of  the  *  United  States 


in  requiring  the  atten<iance  and  tostimonj  ot 
witnessts,  and  the  production  of  documents, 
books,  and  papers. 

The  circuit  court  held  that  sfdion  to  be  oo- 
constituiiunnl  and  void,  as  ini)Kising  od  tbr 
judicial  tribunals  of  the  United  Stales  dutin 
that  were  not  judicial  in  their  nature.  In  tbf 
judgment  of  that  court,  tlits  priXH^eding  was 
not  a  case  to  which  the  judicial  power  of  tbe 
United  States  extended.  4  Inters.  Com.  Rep. 
315,  58  Fed.  Rep.  476.  480. 

The  provisions  of  the  Interstate  Commerce 
Act  have  no  application  to  the  transportation 
of  passingers  or  property,  or  to  the  recei?ioj;. 
delivering,  storing,  or  handling  of  property, 
wholly  within  one  state  and  not  shipped  tot 
foreign  country  from  any  state  or  territory,  or 
from  a  foreign  country  to  any  state  or  terri- 
tory. But  they  are  declared  to  be  applicable 
to  carriers  engaged  in  the  transport  mi  ion  of 
Dass«.'!?.«:ers  or  property  wholly  by  railroad,  or 
partly  by  railroad  and  partly  by  water  when 
both  are  used,  under  a  common  control,  mnn- 
flgement,  or  arranL'cment.  for  a  continuous 
carriage  or  shipment  from  one  state  or  terri- 
tory of  the  United  States,  or  the  District  of 
Columbia,  to  any  other  state  or  territory  of  tbe 
United  8tutcs,  or  the  District  of  Columbia,  or 
from  any  place  in  the  United  States  to  an  ad- 
jacent foreign  country,  or  from  any  place  io 
the  United  States  through  a  foreign  couniryio 
any  other  place  in  the  United  States,  and  al5o 
to  the  transportation  in  like  manner  of  prop 
erty  shipped  from  any  place  in  the  Uoiled 
States  to  a  foreign  country  and  carried  from 
such  place  to  a  port  of  transshipment,  or 
shipped  from  a  foreign  country  to  any  place  in 
the  United  States  and  carried  to  such  place 
from  a  port  of  entry  either  in  the  United  Slates 
or  an  adjacent  foreign  country. 

The  term  ''railroad"  as  used  in  the  Act  in- 
cludes all  bridges  and  ferri<'S  used  or  operated 
in  connection  with  any  lailroad,  and  also  tU 
the  road  in  use  by  any  corporation  operating  a 
railroad,  whether  owned  or  operated  under  a 
contract,  agreement,  or  lease;  and  the  term 
"transportation"  includes  all  instrumentalities 
of  shipment  or  carriage. 

All  charges  made  for  services  rendered  or  to 
be  rendered  *in  the  transportation  of  pa8-[4A8 
sengers  or  property,  as  above  stated,  or  in  coo* 
neclion  therewith,  or  for  the  receiving,  deliver- 
ing, storing,  or  handling  of  such  property,  are 
required  to  be  reasonable  and  just;  and  every  un- 
just and  unreasonable  charge  for  such  service  is 
prohibited  and  declared  to  be  unlawful,    g  1. 

Any  carrier  subject  to  the  provision  of  the 
Act,  directly  or  indirectly,  by  special  rate,  re- 
bate, drawback,  or  other  device,  charging,  de- 
manding, collecting,  or  receiving  from  any 
person  or  persons  a  greater  or  leas  compeoM- 
tion  for  services  rendered  or  to  be  rendered  in 
tbe  trrtusportation  of  passengers  or  property, 
than  it  charges,  demands,  collects,  or  receives 
for  doing  a  Tike  and  contemporaneous  lervice 
in  the  transportation  of  a  like  kind  of  tiaffle 
under  substantially  similar  circumstances  and 
conditions,  is  to  be  deemed  guilty  of  uojosi 
discrimination,  which  the  Act  ezpr«aly  declares 
to  be  unlawful.    §  2. 

So  it  is  made  unlawful  for  any  such  carrier 
to  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular  per- 
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APPE]SrDIX  I. 


§^VLifiVtmt  ®0itrt  of  the  Suited  states* 

ALLOTMENT  ORDER. 
April  2, 1894. 

The  Ohief  Jastice  announced  the  following  order: 

There  having  been  an  associate  jastice  of  this  court  appointed  since  the  last 
term  closed,  it  is  ordered  that  the  following  allottmcnt  be  made  of  tlic  chief 
justice  and  associate  justices  of  said  court  among  the  circuits,  agreeably  to  the 
Act  of  Congress  in  such  case  made  and  provided,  and  that  said  allottmcnt  be 
entered  of  record,  viz: 

For  the  first  circuit,  Horace  Oray,  associate  justice. 
For  the  second  circuit,  Henry  B.  Brown,  iissociute  justice. 
For  the  third  circuit,  Oeorge  Shiras,  jr.,  associate  justice. 
For  the  fourth  circuit,  Melville  W.  Fuller,  chief  justice. 
For  the  fifth  circuit,  Edward  D.  White,  associate  justice. 
For  the  sixth  circuit,  Howell  E.  Jackson,  associate  justice. 
For  the  seventh  circuit,  John  M.  Harlan,  associate  justice. 
For  the  eighth  circuit,  David  J.  Brewer,  associate  justice. 
For  the  ninth  circuit,  Stephen  J.  Field,  associate  justice 


APPEKDIX  IL 


AMENDMENT  TO   RULE. 
(Seb  Rule,  Appendix,  Book  20,  pp.  918,  919.) 

S^nv'xtmt  ®0ttrt  of  iht  WiniUA  S^inits. 

OoTOBER  Term,  1893. 

It  la  ordered  that  the  Rules  of  Practice  in  Equity  be,  and  they  are  hereby, 
mmended  by  striking  out  in  rale  82  the  words  ''both  the  judges, '*  and  in  rule  89 


Appendix  U. 

the  words  ^'both  judges/'  and  by  inserting  in  each  rule,  in  place  of  the  wordf 
stricken  out,  the  words  ^'a  majority  of  all  the  judges  thereof,  including  the 
justice  of  the  Supreme  Court,  the  circuit  judge,  and  the  district  judge  for  the 
district." 

Promulgated  April  16,  1894. 

The  above  rules  now  read  as  follows: 

82. 

The  Circuit  Courts  may  appoint  standing  masters  in  chancery  in  their 
res])PCtive  districts  (a  majority  of  all  the  judges  thereof,  including  the  Justice 
of  the  Supreme  Court,  the  Circuit  Judges,  and  the  District  Judge  for  the  Dis- 
trict, concurring  in  the  appointment),  and  they  may  also  appoint  a  master  pro 
hoc  vice  in  any  particular  case.  The  compensation  to  be  allowed  to  every  master 
in  chancery  for  his  services  in  any  particular  case  shall  be  fixed  by  the  Circuit 
Court,  in  its  discretion,  having  regard  to  all  the  circumstances  thereof,  and  the 
compensations  shall  be  charged  upon  and  borne  by  such  of  the  parties  in  the 
cause  as  the  court  shall  direct.  The  master  shall  not  retain  his  report  as 
security  for  his  compensation;  but  when  the  compensation  is  allowed  by  the 
court,  he  shall  be  entitled  to  an  attachment  for  the  amount  against  the  party 
who  is  ordered  to  pay  the  same,  if,  upon  notice  thereof,  he  does  not  pay  it  with- 
in the  time  prescribed  by  the  court. 


89. 

The  Circuit  Courts  (a  majority  of  all  the  judges  thereof,  including  the  Justice 
of  the  Supreme  Court,  the  Circuit  Judges,  and  the  District  Judge  for  the  Dis- 
trict, concurring  therein),  may  make  any  other  and  further  rules  and  regulations 
for  the  practice,  proceedings  and  process,  mesne  and  final,  in  their  respective 
districts,  not  inconsistent  with  the  rules  hereby  prescribed,  in  their  discretion, 
and  from  time  to  time  alter  and  amend  the  same. 
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